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CIRCUIT COURT SITTING AT INDORE

O r ig in a l  A p p l i c a t i o n  No. 122 o f  2004

In d o re ,  t h i s  t h e  <}^day o f  A p r i l ,  2005

H o n 'b le  S h r i M.P. S in g h , V ic e  Chairman  
H o n 'b le  Ms.LSadhna S r iv a s t a v a ,  J u d i c i a l  Member

S u j i t  Kumar Dhar, S / o .  l a t e  S h r i  A .K . Dhar, 
a g e  59  y e a r s ,  W orking as  A s s i s t a n t  E n g in eer  
( P - C i v i l )  under E x e c u t iv e  E n g in e e r ,  C e n tr a l  

P u b l i c  Works D epartm ent, B hopal C e n t r a l  
D i v i s i o n - 1  h a v in g  o f f i c e  a t  52 -A  "Nirman 
Sadan", A rera H i l l s ,  B h op al, r / o .  D -4 /3 0 1 ,
P a r a s  C ity# E -3 , A rera  C olon y , B h o p a l .  . . .  A p p l ic a n t

(By A d vocate  -  S h r i  S.?;. B h a t ta c h a r y a )

V e r s u s

1 . Union o f  I n d ia ,  th rou gh  th e  C h ie f  
E n g in eer ,  CPWD, G ovt, o f  I n d ia ,
C e n tr a l  Zone, "Nirman Sadan", 52-A,
A rera H i l l s ,  52-A , Behind G ovt. P r e s s ,
Bhopal -  4 6 2 0 1 1 .

2 .  The E x e c u t iv e  E n g in eer  (HQ) CPWD,
O/o CE (CZ), Nirman Sadan, 52-A ,
Arera H i l l s ,  Behind G o v t.  P r e s s ,
Bhopal -  4 6 2 0 1 1 ,

3 .  The E x e c u t iv e  E n g in e e r ,  Bhopal C e n tr a l  
D i v i s i o n - 1 ,  CPWD, Nirman Sadan,
52-A , A rera  H i l l s ,  Behind  G ovt.  P r e s s ,
Bhopal -  4 6 2 0 1 1 .  . . .  R espondents

(By A d vocate  -  S h r i  K#N# P e t h ia )

O R D E R

By Ms. Sadhna S r i v a s t a v a ,  J u d i c i a l  Member -

By f i l i n g  t h i s  O r ig in a l  A p p l i c a t i o n  t h e  a p p l i c a n t  has  

c h a l l e n g e d  t h e  o r d e r  o f  r e c o v e r y  d a te d  2 4 . 1 .2 0 0 4 .

2 .  The b r i e f  f a c t s  o f  t h e  c a s e  a r e  t h a t  t h e  a p p l i c a n t

was i n i t i a l l y  a p p o in te d  a s  J u n io r  E n g in e e r  under th e  

r e s p o n d e n t s  on 4 .1 1 .1 9 6 4  and h e  was promoted to  t h e  p o s t  o f  

A s s i s t a n t  E n g in e e r  i n  t h e  y e a r  1 9 9 1 .  He was g r a n te d  two 

h i g h e r  grad e o f  pay s c a l e  o f  J u n io r  E n g in e e r  i . e .  R s.  

1 6 4 0 - 2 9 0 0 / -  t h a t  t o o  a f t e r  c o m p le t io n  o f  5 y e a r s  on th e  p o s t  

o f  J u n io r  E n g in e e r  on 1 .1 .1 9 8 6  and a f t e r  c o m p le t io n  o f  15 

y e a r s  th e  pay s c a l e  was f i x e d  a t  R s .  2 0 0 0 - 3 5 0 0 / -  under
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FR -22-1  ( a ) ( i ) . The s a i d  o r d e r  o f  pay f i x a t i o n  h as  b een

m o d if ie d  v id e  OM d a te d  3rd A u g u st ,  1990 i s s u e d  by th e  M in is t r y
t h e  recom m endations o f  th e  

o f  F in a n c e . I n  a c c o r d a n c e  w ith^V th C e n tr a l  Pay C om m ission

t h e  pay o f  th e  a p p l i c a n t  h a s  b e e n  r e f i x e d  and new pay s c a l e

o f  R s. 6 5 0 0 - 1 0 5 0 0 / -  was s a n c t io n e d  and th e  r e v i s e d  pay o f  th e

a p p l i c a n t  was f i x e d  as  R s .  8 9 0 0 / -  w ith  e f f e c t  from  1 .2 .1 9 9 6

v i d e  o rd er  d a te d  2 7 ,1 0 .1 9 9 7 .  A f t e r  c o m p le t io n  o f  24 y e a r s  o f

s e r v i c e  th e  a p p l i c a n t  g o t  f u r t h e r  f i x a t i o n  o f  h i s  pay s c a l e

i n  R s. i o # 0 0 0 - 1 5 , 2 0 0 / -  w i t h  e f f e t  from 9 . 8 .1 9 9 9  v i d e  o rd er
</\/ea.r

d a te d  2 7 .1 2 .2 0 0 0 .  The r e s p o n d e n t s  d e t e c t e d  in  t h e  £2002

t h a t  th e  a p p l i c a n t ' s  pay had b een  f i x e d  w r o n g ly .  The

r e s p o n d e n t s ,  t h e r e f o r e ,  i s s u e d  memorandum d a te d  1 7 .1 2 .2 0 0 2

and 1 9 . 2 .2 0 0 3  r e f i x i n g  th e  pay o f  th e  a p p l i c a n t .  The a p p l i c a n t

was a l s o  r e q u ir e d  t o  re fu n d  th e  e x c e s s  payment: made t o  him.
a g a i n s t

The a p p l i c a n t  r e p r e s e n t e d / t h e  same r e q u e s t i n g  fo r  r e f u n d in g  

o f  th e  r e c o v e r y  o f  o v er  payrrent made a g a i n s t  him. The 

r e s p o n d e n ts  have  i s s u e d  t h e  o rd er  o f  r e c o v e r y  f o r  R s .

4 0 , 0 2 3 / -  to w a rd s  a l l e g e d  e r r o n e o u s  pay f i x a t i o n  v id e  o rd er  

d a te d  1 9 . 2 .2 0 0 3 .  A g g r ie v e d  b y  th e  o r d e r  d a te d  1 9 .2 .2 0 0 3  and

1 7 .1 2 .2 0 0 2  t h e  a p p l i c a n t  f i l e d  No. 1 2 9 /2 0 0 3  b e f o r e  t h i s  

T r ib u n a l .  A f t e r  h e a r in g  b o th  th e  p a r t i e s ,  th e  T r ib u n a l  h a s  

d i s p o s e d  o f  th e  m a tte r  w i t h  th e  d i r e c t i o n  t o  th e  r e s p o n d e n t s  

t o  c o n s id e r  th e  c a s e  o f  t h e  a p p l i c a n t  a f r e s h  and p a ss  

a p p r o p r ia te  o r d e r  f o r  r e f i x a t i o n  o f  pay s c a l e  o f  th e  

a p p l i c a n t  w i t h i n  a p e r io d  o f  4 months and b e f o r e  p a s s i n g  th e  

f i n a l  order, th e  show c a u s e  n o t i c e  i s  t o  be i s s u e d  a f t e r  

h e a r in g  t h e  a p p l i c a n t ,  a s s i g n  th e  r e a s o n s ,  f o r  p rop er  pay  

f i x a t i o n  o f  th e  a p p l i c a n t .  T h is  e x e r c i s e  s h o u ld  b e  c o m p le ted  

w i t h i n  a p e r io d  o f  fo u r  months from t h e  d a te  o f  r e c e i p t  o f  

t h e  o r d e r .  In  c o m p lia n c e  o f  t h e  o rd er  o f  t h i s  T r ib u n a l  

t h e  r e s p o n d e n ts  have p a sse d  t h e  impugned o rd er  A n n ex ire  A - l  

d a te d  2 4 . 1 . 2 0 0 4 .  During t h e  pendency o f  t h e  C)A th e  r e s p o n d e n ts  

h a s  r e c a l c u l a t e d  th e  am ount o f  r e c o v e r y  w h ich  i s  now t o  be  

recovered from t h e  a p p l i c a n t  and th e  same i s  R s .  1 2 , 6 7 7 / —.

The c o u n s e l  f o r  t h e  r e s p o n d e n ts  has s u b m it t e d  a M isc .  A p p l ic a



t i o n  in  t h i s  r e s p e c t  and t h e  same has b e e n  ta k en  on r e c o r d  

v id e  o rd er  d a te d  2 5 . 4 . 2 0 0 5 .  The a p p l i c a n t  h a s ,  t h e r e f o r e ,  

approached  t h i s  T r ib u n a l  a s s a i l i n g  th e  a c t i o n  o f  t h e  

r e s p o n d e n t s  r e g a r d in g  r e c o v e r y  o f  o v er  payment from h i s  p ay .  

He; has s u b m it t e d  t h a t  h i s  pay h a s  b e e n  red u ced  a s  p er  t h e  

r e v i s e d  pay f i x a t i o n .  He c o n te n d e d  t h a t  i t  was n o t  o f  h i s  

f a u l t  t h a t  h i s  pay was f i x e d  w r o n g ly .  He i s ,  t h e r e f o r e ,  

n o t  l i a b l e  t o  be  p e n a l i s e d  f o r  i t  and t h e r e f o r e  no r e c o v e r y  

s h o u ld  b e  made from him.

3 .  Heard t h e  le a r n e d  c o u n s e l  f o r  th e  p a r t i e s  and c a r e f u l l y

p eru sed  t h e  p le a d in g s  and r e c o r d s .

4 .  I n  our o p in io n  i t  i s  n o t  f a i r  t o  t h e  a p p l i c a n t  who

h i m s e l f  i s  n o t  r e s p o n s i b l e  f o r  wrong pay f i x a t i o n  t o  o rd er  

r e c o v e r y  a f t e r  a p e r io d  o f  a b o u t  16 y e a r s .  The m a tte r  i s  

d i r e c t l y  c o v e r e d  by  th e  d e c i s i o n  o f  t h e  Hon‘b l e  Supreme 

C ou rt  i n  t h e  c a s e  o f  Saheb  Ram V s .  S t a t e  o f  Haryana,

1995  ( l )  SCC 18 a s  a l s o  th e  d e c i s i o n  o f  Shyam 3ab u  Verma 

V s .  Union o f  I n d ia  1994 (2 )  SCC 521 and S r i n i v a s a  Rao V s .  

S t a t e  o f  Andhra P r a d e sft , 1989 (2) SCC 2 9 0 .  I f  t h e  e x c e s s  

payment i s  on a c c o u n t  o f  an a r i t h m e t i c a l  m is ta k e  ( s a y  

a d d i t i o n  or m u l t i p l i c a t i o n ) ,  i t  c a n  be  r e c o v e r e d  a t  an y  t im e .

B ut where a p a r t i c u l a r  p a y s c a le  i s  a p p l i e d  or t h e  b e n e f i t

o f  a h ig h e r  pay under a p a r t i c u l a r  p r o v i s i o n  i s  g iv e n  t o  an 

e m p lo y e e ,  and when f i x a t i o n  o f  su ch  h ig h e r  pay i s  n o t  on 

a c c o u n t  o f  a n y  m is r e p r e s e n t a t i o n  or frau d  on th e  p a r t  o f  

t h e  e m p lo y e e ,  when th e  m is ta k e  i s  d i s c o v e r e d ,  i t  ca n  b e  

r e c t i f i e d  and pay can  be r e f i x e d ,  b u t  th e  e x c e s s  payment 

s h o u ld  n o t  be  r e c o v e r e d  from  th e  e m p lo y e e .

4 . 1 .  I n  t h e  i n s t a n t  c a s e  a d m i t t e d ly  th e  e x c e s s  payment i s  

n o t  a t  th e  in s t a n c e  o f  th e  a p p l i c a n t ,  e i t h e r  on a c c o u n t  o f  

any m is - r e p r e s e n t a t i o n  or f r a u d .  The pay had e a r l i e r  b een  

f i x e d  b y  a p p l y i n g  a p a r t i c u l a r  p r o v i s i o n  and su b se q r m tly
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re  f i x e d  b e c a u s e  th e  a u d i t  h a s  made some o b je c t io n ? .  I n  t h e  

c i r c u m s t a n c e s ,  t h e  q u e s t i o n  o f  r e c o v e r y  o f  t h e  amount a l l e g e d ^  

p a id  in  e x c e s s  d o e s  n o t  a r i s e .

5 .  A c c o r d in g ly ,  we quash and s e t  a s i d e  t h e  o rd er  o f  

r e c o v e r y  d a te d  2 4 .1 .2 0 0 4  (Annexure A - l ) .  I f  an y  r e c o v e r y

has b e e n  made from th e  p a y / r e t i r a l  b e n e f i t s  o f  t h e  a p p l i c a n t ,  

t h e  same s h a l l  b e  re fu n d ed  back  t o  t h e  a p p l i c a n t  w i t h i n  a 

p e r io d  o f  tw o months from th e  d a te  o f  r e c e i p t  o f  a co p y  o f  

t h i s  o r d e r .

6 .  H ence, th e  O r i g i n a l  A p p l i c a t i o n  i s  a l l o w e d .  No c o s t s .

_____ • a v - i  >5/' v -  ^
(Ms. SaBhna S r i \v a s ta v a )  (M .P. S in g h ;
J u d i c i a l  Member ' v i c e  Chairman
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