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Central Administrative Tribunal
Jabalpur Beach

OA No. 97304

Jabalpur, this the 15 ,rﬁ‘ia'y of December 2006,
CORAM

Hon'ble Dr.G C Srivastava, Viee Chaitman
Hon ble MrM K Gupta, Judicial Momber

(Ganesh Ram

S/o Shri Lalchand

R/o Clo Jaiprakash, Omprakash,
Ragak, Doctor Line, Near Ruan,

Gora Bazar, Jabalpur. | Appheant

{By advocate Shri S Nagu)

Versug
i.  Unton of India
Through Secretary
Mimstry of Defence
Government of India
South Block
New Delhi.

2. ChuefEngmeer
Central Command

Lucknow. W
i
3. Commander Works Engineor
Mbow

Dhstrict Indore.

4. Garoson Engmeer (MES)
Mhow Cantt (M P}

5. Promepal Controller of
Detence Accounts {Penston)
Dranipach Ghat
Allahabad,

6. Chef Engmecr (MTS)
Central Zone

tabalpur. . Respondents,

(By advocate Shri P Shankaran)
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ORDER

Bv M K. Gupta, Iudicial Member

YWhether apphicant is entifled for pension 1s the question posed
in present OA? The matier bas been heard im compliance of directions
issued by High Court of Madhya Pradesh vide order dafed 12"
September 2006 in W P No.16532/2005(S). |
2. The facts which gave tise to present claim are as follows:

On 26.8.1964, applicant joined Military Engineering Service as Sub
Overseer and rendered 17 years of scrvice before he was selected and

joined the post of Junior Engineer in Otl & Netural Gas Commission

“on 16th May 1981, Applicant submitted hns technical resignation on

24 481 and made a request for retention of his Hen m MES for one
year. MES treated the said request ag rosignation instead of technical
resignation. Thereaftor appheant sought to return o MES as ONGC
refused to count the service rendered by ham in MES, for the purpose
of pensionary benefits. Therefore he Hled a Cival Swit which stood
transferred to this Tribupal and registered as T.A No.26/88, and
ultrmately disposed of vide order dated 17.1.90 with a direction to
MES to appoint him as Overseer in MES and further holding that
applicant would not claim seniority. Vide para 7 of the judgement 1t
was held that the fact that No Objection Certtfieate was ssued by the

M.E.S, goes to show that his appomtment m ONGC was not with is

meerest. It was further held thet the applicant cannot ¢laim semonty
for the oniginal post of Sub-Overseer. 1 s nofl in dispute that the said
judpement became final. Appheant, when offered, vefused such re-
appomtment. However, he requested for pro-rata pension. When MES
refused to give him pro-tata pension, he filed OA No304/92 before
Ahmedabad Bench of Tribunal, which was disposed of vide order
dated 9.3.98 with a direction to MES to trest his resignation as
techmical for purpose of giving service benefits. In the meantime,
applicant superannuated a5 Assistant Fxeeutive Bngincer from ONGC

on 31st March 1996. Thereafler a conferapt petition No.56/89 was
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also filed sceking umplementation of the directions passed in OA
No.304/92. Vide order daied 19th July 2001, the contempt petition
was dismissed holding that the appheant was not entitled to pepsion as
he did not complete minimum 20 years of qualifying service. The said
order was carried before Honw'ble Supreme Court i Civil Appeal
No.1458/2007, wherein vide order dated 21.82002, it was observed
that “we are of the view that the Tribunal should have held that by
passing the impugned order there was Do contumacious conduct. The

application should have been rejected in Hmine on that ground. There

was no occesion for the Tribunal to ge info the ments of the order
passed by the respondents”.

In the meanwhile, respondents issued order dated 17th October,
2000 conveying President’s sanction to the permanent absorption of
applicant in terms of OM dated 8th April 1976, we.f. 16.5.1981 and

also notified various terms and conditions of his absorption. Vide

commumcation dated 25th October 2000, the respondents took the
stand that he was entitied only fo gratwty und ultimately pmd
Rs.3861/- on said account. Thereafter applicant fled another OA
No.106/03 claiming pension. The swid OA. was disposed of vide order
dated 7th November 2003 with following observations:

“9.  The learmmed counsel for the sppheant has rehed on
Pension Rule 49 as i stood prior to 1.1.86 which entitles
carming of pension on completion of & ymmum quahiving
service of ten years. But the applicant bas not produced any
docaments/circulars/riles which prove that at the time of his
jorming m the ONGC 1.e. 24 4 81, the rule of qualifying service
of 10 years for entithng him to pension was applicable in his
case. As there 1s 8 controversy regarding the applicability of the
rules, and both the sides have not been able to convince the
Tnbunal, 1t 1s found desirable to dispose of this OA with a
direction fo the epplicant to produce the tule position by
submitting a fresh representstion to the competent authority and
if the competent authority has any doubt about the applicability
of the rules in the case of the applicant, they may refer the
matter Lo the nodal Mimstry 1.e. the Ministry of Persomel and
thereater decide the case of the applicant, Ordered accordingly.
The respondents are dirccted to comply with our divections
within 2 period of four months from the date of receipt of the
representation of the applicant along with a copy of this
order "{Emphasis supplied).
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As per the directions contsined in the aforesaid order, applicant
made a representation to the respondents on 20 1 2004, which was
rejected vide comnmnication dated 26™ May 2004 (A-12) stating that
he is not entitled for penston ac he bad rendered only 17 years of
qualifying service, which was Jess than 20 years, as prescribed nnder
the rules Apgrieved with the aforessid order, the present OA has been
filed.

3. In their reply, tespondents contested the claim laid though
admitted the fact that he was in services from 36 81964 to 15581
and while submitting tesipnation he had sought to keep his Hen for
one year but contended that he was not shgible for pension Based on
Tribunal’s directions, his penston papers were submitted fo HQ)
CECC, Lucknow who m turn mtimated GE Mhow detaling the
pensionary benefits admissible. The GF Mhow, i turn, instructed the
Bank on 13.11 2000 to relesse only gratmty as he was not entitled to
pension. Placing rehance on Rule 37-A, Respondents stated that he 1
not meeting the provision either the sad rule 37-A or 49 (2} {a) and 49
{2} (b), as he had 17 years quahifying service instead of rmnimum 33
years of quakiying service m Central Govt, and fmther no qualifymg
service could be added for his service m ONGC, smer no pension
scheme exists with ONGC Hence there 15 no violation of the
provisions of rale 49 (2) (b). Further contention of the respondents is
that s technical resignation can be termed as retirement from Central
Government service with effect from the date of absorption 10 ONGC
in the hght of CCS (Pension ) Rule 37 of 1972, Rule 49 (2) (b) cannot
be read i isolation and has to be read along with rule 37 of the
Pension Rules. The applicant did net satisfy the requirement of smd
rule when read cumulatively and was not entitled to pro tata pension,
as clamed Applicant had not retired on gromd of public interest but
on his own inferest.

4. By filimg rejomder, applicant comiroverted the contentions
raised by the respondents and rehied wpon numercus judgements,

namely, 2005 (1) AT} 261 - Prabhakar Reddy vs Upion_of India
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(CAT, Banglore-DB); 1994 Supp (2} SCC 548 - Praduman K Jam vs.
2003 in OA No.l5363/2000

Umion of India and order dated 182

{P. v Rama Sarma vs. the Clief Fogineer, MES and others) of

Hyda;abaﬁ. B mch of this Tribunal.

$  We hdard learned counsel for the parties and perused the
pleadings and the documents placed on tevord carcfully.

6. Shn S.Nagu, leamed counsel appearmg for the apphcant
strenuously wped that i view of the provisions of the CCS {Pension)
Rules and the law declared by Hon’ble Suprome Court 1o Praduman
Kumar Jain (supra), applicant is entitled to pension and pensionary
benefits. The thin distinction which had been made the basts for
denying him benefit of pension 1. quasi-permanent and permanent
employee, temporary and permanent employse has been erased
completely. The mere fact that apphcant continued to serve for 17
Jong years uninterruptedly itsell is sufficient to hold that he had been
holding the post in a subsiantive capacity particutarly when his
appointment was made following the due process of law and
avcordsmee with rules. In Pradoman Komar Jain’s case, appellant was
appointed as Techmical Assistant in DGS&D on 2374 and worked
there Gl 12.10.77. On 13.10.77, he joined the Indim Meteorological
Department (TMD) through UPSC and was placed on probation for a
pmiod/ of two years. He was permtied to cross the first efficiency bar
in the year 1983, While workig with IMD, he was selected for
appointment as Semtor Engmeer in the NTPC. He joined NTPC on
31.10.86. Prior to the said date, he was promoted m IMD as
Meteorologist, Gr.l. He had not heen confirmed m IMD. In the
circumstances, his request for grant of pro-rata pension for a period of
12 years and 8 months vendered W the Government was denied,
contending that appellant was not deemed to be a substantive
employee of the Central Clovernment within the me ganing of Rule 13
of the CCS {Pension) Rules 1972 and, therefore, was not entifled to
pension and other retiral benefits wnder the mles. In such
circumstances, the matter reached before the Hon'ble & Supreme Coutt,

where the question had been whether the : appellant was entitled to pro
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Tata pension m respect of the servive for the petiod of twelve years

and eipht months rendered by him under the Central Government and
| whether he held the appointment in the Central Government servies in
_ 2 Suhsiantive Liapatﬁit:y After noticing the office memo dated 31.1 86
and 28.3.8% dealing with confirmation as well as Rules 13 and 49 (2)
| (b} of the CCS (Pension} Rulcs, besides the earber judgement n

Baleshwar Dass vs. State of TP, 1980 (4) 8CC 226 the Hon'ble

Supreme Court held that appeliant had been appointed in a substantive

capacity agaimst a permsnent post and therefore entitled to pro-rata

pension and other terminal benefits along with interest and costs.

7. Shri P.Shanksaran, learned counsel sppearing for respondents,

on the other hand, strenuousty urged that based on Department of
| Personnel & AR OM dated 26™ August 1977 as the applicant was
only & quasi permanent employee he was not entitled to pension but
| " had been entitled to only terminal grataity which had rightly been paid
to the appheant.

| 8. The short issue that arises for our consideration is whether
under the Rules read with various OMs issued on the subject from

time to time and keeping in view all the law lmd on the sad subject,

the applicamt s entitled to pro rafa pension or not. We may note that

o Rule 49 of CCS (Pension) Rules under Chapter VI deahng with
] “Regulation of Amounts of pensions”, reads as follows:

“49, Ameunt of pension

| {1} In the case of a Government servant retinng, w accordance

, with the provisions of these rules hefore completing qualifyg
| service of ten years, the smount of service gratwity shall be the
~ appropriste amount as set out below:

| Completed six monthly periods Scale of service gratuity

N Of quahfymng service
| 1 e month’s emolaments
2 i -dp-  -do-
3 1% -do- -do-
4 2 -do-  ~do-
5 2% do- -do-
6 3 -do- -do-
7 3% -do- -do-
| 8 4 <o~ -do-
| 9 4-3/8 -do- -do-
14 4-3/4 do- -do-

i
i
g
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11 5-1/8 -do- -do-
12 $5-1/2 -do- -do-
13 | 5-7/8 -do- -do-
i4 6-1/4 -do- -do-
i5 6-5/8 -do- -do-
16 . 7 -do-  -do-
17 , - 7-3/8 -do- -do-
18 : 7-3/4 -do- -do-
19 8-1/8 -do- -do-

{2)a2) In the case of a Government servant retiting in
accordance with the provisions of these rules after completing
aualifymg service of not less than thirty three years the amount
of pension shall be determined as follows, namely -

Average emoluments ~ Amownt of monthly pension
(i)  Upto first Rs, 1000 50% of average emoluments
(i) NextRs.500 45% of average emoluments.
(1) Balance 4% of average emoluments

subject to a maximum of Rs.’

1,500 per mensem meluding

relief on pension pavable upto

~index level 328:

(b} In the case of a Government servant retiring 1 accordance
with the provisions of these rules before completing qualifymg
service of thirty three years, but after completing qualifying
service of ten veamrs, he amount of pension shall be
proportionate to the smount of pension adnussible under clause
(a) and n no case the amount of pension shall be less than
TUpess Styty per mensem:
{c) Notwithstanding anything contained m clause (a) and clause
{b) the amount of mvahd pension shall not be less than the
amowunt of family pension admissible under sub-rule (2) of Rule
S

oo {emphasis supplied).
9. We have extracted the sbove rules from Swamy’s Pension
Comptlation - 1986 Hditjon - which had been relevant at that pomt of
time. We may also note that Sub Rule 2 of the sad rules had been

substituted by G.1, Deptt. Of Personnel & A R. Notification No.F.38

(4)-Pen (A¥B0, dated 8" August, 1980. Chapter Il of the said rules
deals with “qualifying servics”. Rule 13 provides commencement of
qualifyimg service, i.e. the date when the government servant takes
charge of the post to which he is first appointed either substantively or

in an. officiating or temporary capacity. Much emphasis was Jaid by
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| the respondents on Rule 37 which deals with “Pension on Absorption

n or under a Corporation, (ompany or Body”
10, Shri S Nagu, the lesrned counsel, rised farther contention that
vide order dated 17® October 2000 (page 28). Presidential sanction
was conveyed for permenent absorption of apphoant n ONGC on
terms and conditions enumerated there under. Para 2 thereof provides
| that on permanent absorption, appheant “shall be ebigible for pro-rata
{ pension and DCRG based on the length of his qualdying service
| under the Govt. of India till his date of permanent absorphion m
ONGC”. The said Presidential sanction could not have been rescinded
or changed by any lower authority. Moreover, no reference was made

‘to the Nodal Ministry, as directed by this Tribunal vide order dated

'
1
{
'
I
1
I
|
|
'

7.11.03 in OA No.106/03. The learned counset pointed out that these
two contentions rased under Para 5 (A}{C) have not been

controveried specifically Tn other words, the smd contentivns have

| bheen deemed admitted.

11, On perusal of the pleadings and bustowing owr careful

considersfion to rival contentions raised, we do find justification and
reason in the aforesaid contentions Though this Tribupal vide order

dated 7.11.0% observed that the competent authonity, 1f 1t had any

doubt, may tefer the matter to the Nodal Mmstry but the reply filed
| by them did not narrate sbout any such steps taken. On perusal of the
f order dated 17.10.2000, as noticed above, we find reason n the
4 contention that the terms and conditions accepted by the President
r could not have been varied, altered or amended by any lower

functionary. Moreover, from the records, we find that the peusion was

sanctioned by the respondents bui it was only the gratuity which had

C been released to hm. When the pension iself WA § snctioned, why it
was not pmdfgnqin?a th::g{mi %ﬁzéféﬁn nwwfery ek i"is)"’
12, On consideration of the entire mafter, wo are of the view that
Rule 49 (2) (b} deals with the sitaation where one becomes entitled to

pension “after completing qualifying service of 10 years”. The said

Rule nowhere requwres that 10 years service shouki be either

penmanent or tempotary or quast permanent. No provision of statutory
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rule was brought 1o our nohice, which reqwires completion of 20 years

of service to clmm pension et We may also note that respondents
have been taking different stand on different occasions, which is not
justifiecd When the provisions of the wle are unambiguous, a
reference cannot be made to the office memo 1ssued on the subject.
We are not satisfied that the OM dated 26™ August 1977 on which
relisnce was placed by the respondents is applicable w the facts and
circumstances of the present case. We also notice that for the purpose
of pension and pensionary henefits, the distmetion between temporary
employees and quasi-permanent and permanent employee has been
completely dispensed with and no more mwisted upon. When
respondents have themselves taken the stand that the applicant 1s
deemed to have tetired on 16.5 81 when he joned ONGC and by the
time he had rendered 17 yesrs of serviee apmnst the requirement of 10
years or more qualifyimg service wader Rule 49 (2} (h), how he could
be denied pro-rata pension? Following the mandate of Raleshwar Tias
as explamed m Praduman Komar Jam {supra), we hold that the
apphicant had been holding the said post m MES n a substantive
capacity and therefore he was cligible for pro-rata pension for the
service rendered with the said department

13, Tn view of the discussion made herein above we have no
hesitation o conciude that the vespondents’ action m rejecting
applicant’s claim for pro-rata peusion on the ground that he rendered
only 17 years of service as quast-permanent s unsustainable in law
and accordingly the communication dated 26™ May 2004 is quashed
and set aside. Respondents are directed to release pro rata pension for
the service rendered by the applicant m MES. This sxercise shall be
completed withm. & period of three months from the date of receipt of
this order. In the circumstances, we do not order either interest or

costs, as prayed for.
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| 1K Gupta) {Dr G Snvastava)
Judicial Member Vice Chairman
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