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(By advocate Mr.N.S Ruprah)
ORDIER

By MLA.Khan, Vice Chairman

The applicant is challenging the order of the Disciplinary
Authority whereby in a disciplinaty proceedings under Rule 9 of the
Railway Servants (Discipline & Appeal) Rules, 1968 (heremafter

called the Rules 1968), a penally of reduction in rank to the lower

arade of Rs.1400-2300 for 3 years fixing his basic at Rs.1400 (RPS)
on completion of 3 years has been unposed on the apphcant.

2. The applicant joined the Rallway Administration as Pomts Man
w.e.f 10.10.1967 and in due course was promoted to the post of Chaef
Train Clerk on 1.10.92. Vide memo-dated 5.6.95, the respondents
initiated disciplinary proceedings agamst the applicant for a major
penalty under Rule 9 of the Rules, 1968. He was charged with serious
misconduct, dereliction of duty, tampering of official records and
causing huge revenue loss to the Ralways. The apphcant refuted the
allegations and participated in the enquiry conducted against lim. On
conclusion of the proceedmgs, the enquiry officer submitted hus report
holding that the charges served on the applicant have been proved.
The Disciphnary Authority agreed with the findings of the enquiry
officer and vide order dated 851997 (Annexure AZ) umposed the
penalty aforementioned. The apphcant preferred an appeal against the
order, which was dismissed by the Appellate Authonty by a cryptic
order, “1 find no reason for any change” Applicant filed an OA
No.799/97 for setting aside the appellate order. The Tnibunal allowed
the OA und set aside the order of the appellate authority and remanded
the appealv to the appellate authonty for deciding it afresh by passing a
reasoned and speaking order. The appellate authority in compliance of
the order passed an order-dated 20.1.2003 (Annexure AS) again
disnussing the appeal by a detailed, reasoned and speaking order. The
applicant then filed a revision aganst the order of the appellate

authority, which was not decided. Accordingly the applicant filed
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another QA No.252/04 but during the pendency of the said OA, the
revisional  authority dismissed the revision by an ordes-dated
25.6.2004 (Annexure A6). The A was dismissed as withdrawn by
order-dated 2.11.2004 with liberty to the applicant to file a substantive
petition, if still aggrieved by the order of the revisional authority.
Applicant has thercafter filed the present OA. The orders of the
Disciplinary, Appellate and Revistonal authorities are now impugned
in the present OA.

3. The applicant has assailed the order of the revisional anthority on
the ground that it is not a speaking and reasoned order and the points
raised by the applicant have not been discussed m it. 1t 15 submitted
that the applicant had contended in his appeal thet it was not his duty
to maintain the registers as well as Jdetermination of demurrage
charges but the same was related to the offivials of Commercial
Branch, Acting Chief Goods Supervisor/Loading Clerk on duly and
their records were also checked by an Auditor on {2.11.1994 at Goods
Shed Office, who could not detect the criminal conspiracy

4. The tespondents contested the OA and have stated that the
principles of natural justice have been followed by the enquiry officer
during the course of the enquiry and the orders of the disciphnary,
appellate and revisional authontics, which are challenged in the
present OA, do not suffer from any legal mfirmity. it 12 submitied that
the order of the revisional authordy showed that 1t was issued after
due appheation of mmd.

§. We have heard the Iearned counsel for the parties.

6. Before us, the arguments of the leamed counsel for the
apphicant are two fold. Fusily, that the order of the revisional
authority dated 25.6.2004 (A-6) 1¢ not a reasoned and speaking order
and 1t shows that there was no application of mind on the facts which
were stated by the apphcant m the revision petition. Secondly, it was
not the duty of the applicant to maintain the registers as well as
determmation of demurrage charges and that it was the duty and

responsibality of the staft of the Commercial Branch, the Acting Chief
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Goods Supervisor/Loading Clerk on duty and thetr records were also
checked by an Auditor and therefore the apphicant has been

ertoneously held responsible for the alleged risconduct.

7. It is by now settled by catena of judgments of the Hon'ble
Supreme Court that the Tribunal in exercismg the power of judicial
revie\w; reviews the manner in which the decision has been amved at
and does not review the decision itself. The object of judicial review
is to consider whether the delinquent has been given a faur hearmg or
not and not to decide that the deciston of the administrative authonty
is necessarily correct in the eyes of the Court. The Tribunal does not
act as an appellate authority and also does not appreciate or re-
appreciate or consider the adequacy or inadequacy of evidence. The
scope of the power of the Tribunal 1¢ very hmted. It can mierfere with
the order of the disciplinary authomty when the disciplinary
proceedings and the order of the disciphnary authorities suffer from
material irregulanties which have resulted m serious prejudice to the
delinquent in proving his defence in the case or when the o:rderdfﬂw
disciplinary authoity is based on no evidence or it may be called as
perverse or where extraneous factors have been taken 1nto
conswderation or the order has been passed on the dictates of the
supertor authorties (B.C.Chatwrvedt Vs, Union of India) (1995) 6
SCC 749, (1996} 32 ATC 44,

8. In the background of the above principles of law, the facts of
the present case can be exammed. The applicant has stated that the
finding of the enquiry officer and the disciplinary authority that it was
the duty of the apphcant to mamtam the registers and records on the
basis of which demurrage charges were levied is absolutely incorrect
and that 1t was not the duty of the apphicant. Learned counsel for the
tespondents controverted the arguments of the applicant and
submitted that the finding of the disciplinary authority is that the

apphcant was matnly responsible for the maintenance of such records

&and that he had commutted a grave and serious misconduet, dercliction
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of duty, fabrication and falsification of the rccords, which had resulted
n the ralway admuistration suffering a huge revenue loss. It is
submitted that the finding recorded by the enguiry officer and the
disciplinary authonity was based on the evidence and the Tribunal in
its power of judicial review cannot reappreciate the evidence, It has
not been demied on behalf of the applicant that the charges on which
the enquiry was held were grave and serious misconducts committed
by the applicant and the enqury was conducted m accordance with
‘the procedure Jard down under Rudes 1968, It is not stated that the
finding of the enquiry officer or the disciphinary authority was not
based on evidence or thal it was perverse. The Tribunal does not
exercise the power of judictal review to reappreciate the evidence
recorded before the enquiry officer and records his own finding on the
relevant question. Therefore the second argument of the counsel for
the respondents is devoid of any merit and has to be rejected.

9. Reverting to the first argument advanced on behalf of the
applicant that the order of the revisional authority dated 25.6.2004 (A-
6) is bereft of any reasoning and 1t shows that there was no apphication
of mind, we have carefully read the order. 1t is true that the order is
very short but it does show that the tevisionral authonty had
considered the order of the appellate authonty and the contentions
raised by the applicant in his appeal and the revisional authonity was
of the view thst there was no new material snd proof submatted by the
applicant to throw new light on the matter and that there was nothing,
which wearranted sny interference with the order of the appellate
authority. So he agreed with the order of the appellatc authomnty, copy
of which dated 20.1.2003 has also been filed as A-5 giving the
reasons. OFf courss, a revision being a second appeal, the revisional
authorify should have been a little more elaborate m discussing the
contentions of the applicant and the decision thereon but the order
does show application of mind by the revisional authority on the

relevant material facts, which required to be considered in an appeal
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Goods Supervisor/Loading Clerk on duty and their records were also
checked by an Auditor and therefore the spplicant has been

erroneously held responsible for the alleged misconduct.

7. it is by now settled by catena of judgments of the Hon'ble
Supreme Court that the Tribunal in exercismg the power of judicial
reviews reviews the manner in which the decision hes been arrived at
and does not review the decision itself. The object of judicial review
is to consider whether the delinquent has been given a far heanng or
not and not to decide that the deciston of the administrative suthonty
15 necessarily correct in the cyes of the Court. The Trbunal does not
act as an appellate authority and also does not appreciafe or re-
appreciate or consider the adequacy ot inadequacy of evidence. The
scope of the power of the Tribunal s very imited. It can mterfere with
the order of the disciplinary authority when the disciplinary
proceedings and the order of the disciplinary authonties suffer from
material irregulanties which have resulied m setious prejudice to the
delinquent in proving his defence mn the case or when the o:tderiﬂl{:
disciplinary authopty is based on no evidence or it may be called as
perverse or where extraneous faclors have been taken mto
consideration or the order has been passed on the dictates of the
supertor authoriies (B.C Chaturvedt Vs, tnion of India) (1995) 6
SCC 749, (1996) 32 ATC 44.

8. In the background of the above principles of law, the facts of
the present case can be examined. The applicant has stated that the
finding of the enquiry officer and the d;i.s:i:.i.phnary authonty that & was
the duty of the applicant to maimtam the registers and records on the
basis of which demurrage charges were levied is absolutely incorrect
and that it was not the duty of the apphcant. Learned counsel for the
respondenis controverted the arguments of the applicant and
submatied that the finding of the disciplinary awthority is that the
applicant was mainly responsthle for the maintenance of such records

and that he had commtted a grave and serious misconduct, dercliction
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as per Rule 25 of the Rules 1968, We therefore do not find ment m
this argument also.

10.  No other point has been urged before us for consideration.

11.  The OA has no merit and is accordingly disnussed. No costs.

Qeg o) — | o o e
Srva {M.A Khan)

(Dr.G.(,.Sﬁvastava) _
Vice Chairman Vice Chairman
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