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Original Am)iicatﬁons No.361 407 & 595 of 2005

Jabalpur, thls the 7% day of Decwmber, 2006.

Hon’ble Dr.G.C. Snvastava Vnce tf“?\anrman
Hon’ble Shri A. XK. Gaur, J udicial Member

l. Arvind Kumar Shukla, S/o Shri Péréhuram ,Shukla,
‘Aged about 41 years, 164, Samar ' Vihar Colony,
Alambagh, Lucknow (UP) : . - :

2. Suresh Kurhar Mishra, S/o Shn 'R-‘P".Mishxa,' Aged |
about 45 years, R/o 563k/18, Shyam Nagar, Alambagh,
Lucknow (UP) ‘
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3. Subhodh Kumar, S/o Shn Nathuréhi Ahim ar, Aged
about 40 ‘'years, R/o 563/86, . Chltragupt Nagar,
Alambagh, Lucknow (UP) L |
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~ 4. Rakesh Kumar Dwivedi, S/o late:Shn G C. DW1ved1
- Aged about 41 years, C/o Shri ManOJ Smha 183 Samar'
Vehar Colony, Alambagh Lucknow (UP)

5 Prahalad Kumar Gupta, S/o Shri Swamlsharad Gupté,
Aged about 41 years, R/o. Plot No. 1/559 Khat 137, New
Srinagar, Alambagh, Lucknow ey

6. Parwat Singh Yadav, S/o late Dmanath Yadav BP—3>
- Forty feed Road, Patel Nagar, MuOhalsaral District S o
Chandouli (UP) | ’ P

7. Vijay Singh Khare, S/o late Ré.m"Narayan .Khare
Aged about 44 years, R/o 563/183 Clntragupt Nagar
Alambagh, Lucknow (UP)

8. Shivanand B. Kolhkar, S/o Shri Basappa, Aged about
- 42 vears, Rlo New R.E.Colony, Near Railway Statlon
Surat (Gujarat).
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9. Anil Kumar Dixit, S/o late Parshuraﬁi Dixit, - Aged @

about 41 years, R/o 10, Chhetrapal Soclety Umragam

Surat (Gujarat).
10. Anil Kumar Jain, S/o Shn T.C. Jam Aged about 40

years. O/o CPM/RE, Surat (Gujarat).

11. Satya Prakash Sharma, S/o laic'Béidri Prasad Shérma,
Aged about 44 years, Rlo 563k/ 18 Shyam Nagar
Alambagh, Lucknow (UP) : .

12. Harnt Babu eranJan S/o Shn Raja Ram Nlranjan
Aged about 40 years, R/o C-312, Sector-D LDA Colony,
Kanpur Road, Lucknow.
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[3. Arvind Kumar Saxena, S/o late K. L Saxena R/o 48, .
Rajendra Nagar, Nishatpura, Bhopal (MP) |

14. Ram Prakash Gupta S/o Shri Umashankar Gupta,
Aged about 39 vyears, R/o 39F, Samar Bihar Colony,
Near Manak Nagar Railway Statlon Alambagh
Lucknow (UP) EEESRET |

15. Ajay Tiwar, S/o Shri Hanshankarﬂman 'Aged 39
years, R/o 1470/2, Mirza Compound Massxhaoanj, Sipri
Bazar, Jhansi (UP) e o
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;_._-Appllcants
(By Advocate — Shri S.Paul) S |

VERSUS

1. Union of India, Minstry of Razlway, Through 1ts.
Secretary, Rail Bhawan, New Delhx ’ “

..“.;s g

3. General Manager, West Central Raulway, Indlra
Market, Jabalpur. ~

4, Chief Personne} Officer, Weét Centra] Railway, O/o
General Manager, West Central Railway, Indira Market,
Jabalpur.

(-

R T AOAL G e P 1k et e S v e 1t o

e e




’ H

t
" 5. Chief Personnel Officer, Central Organization, 9 L
Railway Electrification (Core), Allahabad (UP). : , c

6. Divisic;nal Railway Manager (P),, West Central
Railway, Bhopal Division, Bhopal.
-Respondents

(By Advocate — Shr1 M.N.Banerji)

Original App_lication N.QAM of 2005

1. V.Muralidharan, S/o late K. Vishwanathan Aged about
38 years, Working as Technical Mgte R/o 166, Shakti

Nagar Sector-1, Bhopal (M.P. )

2. D.K.Pandey, S/o Shn Vasudeo Pandey, Aged about 40
years, Working as Technical Mate, R/o Near Tilhan
Sangh, Sadar Bazar, Hoshangabad, Dlstnct-Hoshangabad
(MP).
-Applicants

(By Advocate — Shri S.Paul) - -

%

VERSUS

e e o s o o

I.The Chairman, Railway Board, Rail Bhawan, New
Delhi. Lo

2. The General Manager, Central Organization, Rallway
Electrification, Allahabad (U.P.) |

3. The General Manager, West Central Rallway, Jabalpur
(M.P.).

~Resp0n(!ems
(By Advocate — Shri M.N, Banele)

Original Apphcatlon No §93 m 2005

Gulab Chandra Joshi, S/ late Shri P.L.Joshi, Aged about
45 vyears, Rio HNo.2ll/1A, Out51de Datiya Gate,
Thapak Bagh, Jhansi (UP).
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-Applicant -
(By Advocate — Shri S.Paul) . | t

VERSUS |
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1. Union of India, Mlmstry of Raxlway, Through xts
Secretary, Rail Bhawan, New Dellu., N RTRITERTIS

2. General Manager, Central Orgamzation, Railway
Flectrification (Core), Allahabad (UP) '

3. General Manager " West Central Razlway, Indira
Market, Jabalpur. | :

4, Clnef Personnel Oftlcer We" '

‘:Central VRallway, O/o'-g;
General Manager, West Centralg ai ay,- Indlra Market
Jabalpur.

5. Chief Personnel Ofﬁcef Central | Orgamzat:ont
Railway Electrification (Core), Allahabad (UP)

6. Dmsnonal ‘Railway Manager (P) West Central

- Railway, Bhopal Division, Bhopal

-Respendents
(By Advocate Shn M N.Baner ]1) |

COMMON ORDER

By Dr.G.C.Srivastava,V C -

| OA 361/2005 has been- ﬁle Jomtlyv b) Alvmd Kumar
Shukla and 14 others praying for the ll mg maih relief:-

“7(11) Upon declaring that the action . ot the department in
subjecting the applicants to a”RRB level/ high/ different
level of test qua G.S. Kushwaha s case, is bad in law,
command the respondents to convene a screening test for the
purpose of regularisation by applymg the same standard
which is made applicable in Kushwaha’s case (supra) withtn

the respondents be restramed from revezrtmg the appllcant
(sic ~apphcants) D

(iii) The action of the respettdeilts in sending’ ‘the ‘abblicants
to Group “D” post be declared 1llegal and set 351de

’i

‘OA 407/2005 has been ﬁled jomtly by V Muraltdharan and

2.
D.K Pandey praying for the following main relief--

(i

a stipulated time. Till such tnne fresh screemng is convened
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“8.1......set aside the screening prdCess and consequent non
inclusion of the applicants in the list of successful candidates
for regularization/ appointment as JE (Electrical)Gr.1I in the
order dated 07-06-2004 (A/1).

8.2 to issue appropriate writs, orders, directions for
commanding the respondents  to hold similar level of

screening as -was done = byr Respondent  Railway -

Administration, for regularization of G.5.Kushwaha & other
similarly placed applicants on the post of Junior Engineer
Gr.ll, without following. the norms and procedure as
applicable to Railway Recruitment Board Level Test, as has
been done by the Respondent Railway Administration in
regularization of other similarly placed Technical Mates on
the post of Junior Engineer Grade-II, in compliance of the
policy decision of Railway Board (Annexure A/11 & 12)”.

3. OA 595/2005 has been filed by Gulab Chandra Joshi
praving for the following main relief:-

“I(ii) Upon declaring that the action of the department in
subjecting the applicant to a RRB level/ high/ different level
of test qua G.S.Kushwaha’s case, is bad in law, command
the respondents to convene a screening test for the purpose
of regularisation by applying the same standard which is
made applicable in Kushwaha's case (supra) within a
stipulated time. Till such time, 1r¢sh screening 1s convened
the respondents be restrained from reverting the applicant.

(u1) The action of the respondents in sending the applicant to
Group “D” post be declared illegal and set aside™.
4. Since the facts-in-issue in these three cases are the same and
the relief sought for is identical, the 3 OAs are being decided by
this smglc order. OA No 407/2005 however, is being taken as the

leadmg case for the purpose of thrs order h .f} .

5. The facts of these cases are that the apphcants are dlploma '_

holders in engineering and were mmally appomted on daily wages
as casual work supervisor. In due course, they -were granted
temporary status as technical mates and were regularized as group-
D) employees by an order dated 3.3.1998. They claim that they
should be regularized as Chargeman ‘B/ Inspector of Works Gr.IlI
as they have been working against such vacancnes The claim of

the applicants is based on their contention that similarly situated
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temporary statys employees in - Ce;itral Railway have beep
regularized as Chargeman ‘B’/ Inspector of Works Gr.Il1 |
6" Tlle applicants have averred that several writ petitions were
'hlcd directly before the Honble Suprémi_o Court becauso of delq
m regularizatiqn and in writ petition }:110.1198/1 988, in Whi;z
Z.Muralidharan was one of the petitionérs, the Hoxl’b;e Supreme

ourt pas ' .’

, ifj,sjscd the_followmg order on 351 989:-

Leatned counsel appearing on behalf of the respondents

agreed that the petitioners will be given an opportunity to

appear before the Railway. Recruitment Board for their
selection to posts in accordance with their suitability and

qualification for such post. In such selection there will be no
question of age bar. So long as such an opportunity is not
given, the respondents are restrained to terminate the
. . services of the petitioners. The Writ Petitions are disposed
of as above. There will be no order as to costs”. .

7. Subsequently, after five years,. some of the petitioners,

claiming that they were not given the oppoftunity to appear before

the 'Railway Recruitment Board, approached this Tribunal in OA

NO.161/1994, wherein the Tribunal di;ccted the respondents to

consider the case of the applicants therein for regularization in the

post of IOW Gr. III by giving them an opportunity to appear before
the Railway Recruitment Board for regularization. The Tribunal as

an alternative mcasure also directed the respondents to consider the

aspect of extending the applicants same treatment as had been

reported to have been meted out to similarly f)laced persons by the

South Eastern Railway. As the ‘applicants therein were not -

regularized despite these directions of the Tribunal, some of them
filed OA No.398/1995 (Gyanendra Singh Kushwaha & others Vs.
Union of India & others) which was decided on 29.2.1996. In the

said case the Tribunal issued the following directions: -

“6....we direct the respondents;to constitute a screening
committee and consider the case of the applicants as
permissible under the law as has been done by South Eastern
Railway within four months from the date of communication

of this order”.
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G. S Kushwaha and othels After. the sald beneﬁt ‘was extended to -

G.S. I\ushwaha and others some other OAs [OA No. 471/97 (Rawvi
Shankar Khare Vs. Umon of India and others) and OA No.
627/1998 Deepak Arva Vs. Union of India and others] were filed
for similar benefits. All these OAs were allowed by directing that
the benefit which was extended to G.S.Kushwaha and others,
should also be extended to these ap_plicants. When some others,
including the applicants in the present jOAs,;found that the
respondents did not effect any ch.ange' 1h their status despite
aforesaid decisions and they contmued as Techmcal Mates, they
approached this Tribunal in OA Nos 577/1998 604/1998 and

435/2000, which were dlsposed ,, of,_\by',a common order on

12.3.2003 (annexure A-2) with the_ fo;lllo:\'ying‘dire‘_ctions:-

“5.1 .There is no dlspute that the post of IOW Gr.IIl/
Chargeman 1s a selection post. The same 15 to be filled up by
holding a screening test as has:been directed in the case of
G.S.Kushwaha in OA 398/1995 vide order dated 29.2.1996.
In case there are not enough number of vacancies for the

~ regularisation of the present -applicants, they need not be
reverted to Group-D posts and may be-continued in the
present status wherever they are working or if there is no
work 1n that project, they ‘may be adjusted in any other
project where such work is still in progress. At the cost of
repetition, it is clarified that all: these apphcants are entitled
to be given same treatment and beneﬁts as have been g1ven
to G.S.Kushwaha and others in. OA 398/1 995, - "“ S

6.  Inthe result, these Ongmal Apphcatlons are allowed
The respondents are directed to, glve effeot to this order

s iy cmgy, Al T B efemnhey
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within a period of three ‘months from the date of
communication of this order. The partres are drrected to bear
their own costs™, e >

K

8. The aforesaid order dated 123 2003 offt'he Tnbunal was
challenged by the respondents in Wnt Petrtron No (S) 2334/2003,
(The Chairman Railway Board Vs D K Pare & 14 others) which
was dismissed on 13.11 2003 mamly because another Writ
Petition No.3700 of 1998 (Unron of Indra and others Vs. Pramod
Kumar Verma and others) wlnch covered the atoresard matter was
challenged in the Supreme Court and the SLP was drsmrssed by
the Hon’ ble Supreme Court on 29. 8 2003 The Hon’ble Hi gh Court

granted two weeks’ time to comply wrth the order from the date of

receipt of a. .copy thereof. Consequently, the respondents 1ssued a

notice on 126.12 2003 (annexure A-5) regardmg holdmg of a
screening test on 17.1.2004. The- apphcants ~appeared in the
screening test but failed to quahfy Tlns prompted the apphcants to

{1 ww, o

file contempt. petrtron no. 38/2004 along wrth execn’non applrcatron .

At «g»«;

(MA No. 502/2004) on the ground _that the drrectrons grven bv the |

," by engh

.....

~Tribunal on 12.3.2003 were not nnplemented by the respondents in

'.'-- 7 H

true spinit. These petitions were. dlsmrssed by an’ order dated

l

15.6.2004 as the Trrbunal found that 1ts order» has already been

complied with by the respondents The appllcants (V Muralldharan
and D.K. Pandey) challenged the aforesald order before the
Hon'ble H1gh Court in Writ Petltron (S) No. 8879/2004» Thls writ

petmon was dismissed as w1thdrawn eservmg the 1i erty to the . .

’> s’nﬁ '4;"

petrtroners fo approach the Tnbunal challengrng Ithe screenmg test a

An? w
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to which they were SUb_]CCth Consequently, the apphcants have

come to the Tribunal once again.

9. The mam gnievance of the applrcants frn all the 3 OAs is that

~ they have tarled to quahfy because the screemng test held for them
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is not similar to those held for G.S.Kushwaha and others. Their -

contention is that G.S.Kushwaha and o.thers were given hand-
written papers in the screen‘ing_ test held on 12.2.1997 and
questions were asked to ascertain their working knowledge with
liberty to answer any five questions. Other temporary Technical
Mates for whom the screening testr was held on 11.10.2003 were
also given hand-writteﬁ question papers and they were required to
answer only specified number of questions — all of which were
framed to test their working knowledge. On the other hand, the
applicants aver that, in tlleirléase, they have been subjected to a
theoretical test of Railway Recruitment Board level in the garb of
screening test. held on 17.1.2004 wherein they were required to
answer all the 75 compulsory questions, none of which related to

the working knowledge of the applicants. They have also stated

- that they were not allowed to take the question papers along with'

them after completion of the .scret;ﬁ'i{fg'; test, unlike in the case of
G.S.Kushwaha and others. - legpphcantsclann that question
papers are retained by the authorltles only in RRB level
recruitment/ selection examinations. Since the screening in their
case was not of the same level as in the case of G.S.Kushwaha and
others, this is a case of gross discrimination and this screening

process should uccordingly be set aside.

10.  In their reply, the respondents ilave stated that the screening
test was held on 17.1.2004 and 21 candidates were declared
successful. Since the applicantshe;yc failed in the sbreening test,
they have no case for grant of relief. "The resporidents have further
contended that it is not necessarylkt‘hat only hand-wntten papers
should be prepared only because in earlier screening test hand-

written papers were given. Depending upon the availability of
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that some of the question: papers were hand-wntten and- others
printed does not carry WLES ﬁ'\’ 1l depends upon the wisdom of
the examination holdmg authorlty, ‘provided absolutc secrecy 1s
maintained. There i is no allegatron that anybody has been favoured

in the screening test. The fact that no chorce was allowed in the

impugned screenmg test is also'of : httle relevance as trends of

question papers keep on changlng and 1t is not necessary that

number of questions or their pattern or even provrdmg choice or -

otherwise should always follow a known trend The respondents

have shown enough consrderatlon to the candldates by lowenng

the qualifying standard from 60% to 40%. It is not for the Tnbunal

to call for the question papers and aCtvas a technical expert to find
out whether the level of the ques’non papers was of the proper
standard. The very fact that 21 candidates did qualify mn the

screenmg test and only 18 of those ho, d1d not succeed have come

before us shows that by and large therehas been no dlscontentment

about the 'screening test. There 1s nothmg on, record to show that
the applicants in these 3 OAs have
about any irregularity relatmg to the condhct of the screenmg test
either at the time of the exannnatlon or 1mmedrately thereafter Itis
now a well settled legal posrtron that if a candidate takes a

calculated chance and appears at the selectron wrthout protest, then‘

only because the result of the selectron 18 not palatable to him, he

cannot tum round and subsequently contend that the process of

selection "was unfair [see K.H Su'
2006 SCC (L&S) 1345, ’Unio

nplamed to the authorities

j VS ngh Court of Kerala,
;z;lndaa and anothen Vs,

N.Chandrasekharan and othels (1998) 3 SCC 694 Madan Laﬂ -

Vs. State of J& K, 1995 SCC (L&S) 712; Om Pl alsash Shnhﬂa

Vs. Ahhﬂesh Kumar Shukla, 1986 SCC (L&S) 644] In vrew of .

these 1acts we. are not mclmed to mtertere wrth the result of the
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examination or conduct of the screenmg test. We do not find any

merJt in these OAs.

13.  In the result, all the 3 OAs are: dlsmlssed without any order

as to costs.

Gepumb——

(A. M&aur » - (Dr.G.C. f&nvastw‘a)

Judicial Member ~ Vice Chzurm‘m
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