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Central Administrative Tribunal
' Jabalpur Bench

OA No.552/08
Tussday this the 28th day of March, 2006

CORAM
Hon’ble Dr.G.C Srivastava, Vice Chatrman
Hon’ble Mr.G. Shanthappa, Judictal Member

Syed Hamid Hussam Rizvi

Divisional Manager

(P.L.I) (Retd) R/o Near Masjid

Ralway Station

Bajana :

Bhopal. ’ Applicant

(By advocate Shrt V. Tripathi)
Versus

1. Union of India through
Its Secretary |
Ministry of Communication
Department of Post
Dak Bhawan, Sansad Marg
New Delli.

2. Chief Post Master General
M.P.Circle
Bhopal.

3. The Deputy Director
Postal Accounts Central
T.TNagar -
Bhopal, | Respondents.

(By advocate Shri $.K Mishra)

ORDER (orsl)

By Mr.C.Shanthapps, Judicial Member

This application has been filed by the applicant nnder Section
19 ofthe A.T.Act, 1985, secking the following reliefs:

(i) Set aside the order dated 13.12.2004 (A-1) to the
extent it imposes recovery on the applicant.
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(i) Direct the respondents to pay all 'bmeﬁis as if the
impugned recovery conld not have been inflicted.

2. The applicant was issued a show cause notice dated 21%
October 2004 (A-19) directing the applicant o ax;:ﬁain as to why an
excess payment of Rs.38,373/- on account of wrong, fb{aﬁﬂm of pay
from HSG-I to PSS Group ‘B’ for the period from 6.3 88 to 30.6.97
should not be recovered from him and why the pension already fixed
at Rs.1570/- p.m. on the basis of re-fixation of pay should not be
treated as final, failing wiich it would be presumed that the apphioant
had nothing %:c‘y Hézy in that rﬁgafd and the case would be decided
accordingly. The applicant submitted his ?ﬁpl}f dated 6.11.04
{Amnexwre A20) fo the show canse notice. In his teply the applicent
stated that as per the rales and law, the respondents could not fix his
pay downward. If they were {sking any action against him deducting
the amount and refixing the pay, that would be violation of the
principles of natural justice and law.

3. We have heard the learned counscl appearing on both sides.
Learned counsel for the respondents has supported the impugned
order on the ground that the apphcant was not entifled for pay
fixafion. Wrongly it was fixed. At the time of his retirement, 1t came
to the knowledge of the department. Then they had issued the show
cause notice and passed the impugned order (A-1).

4. The respondents have referred in Para 9 of the reply statement
that “the plea of the applicant that the payment is not due to his
mistepresentation is not tenable. It was well known to him that he was
entitled for Rs.2300 on 6.3.1988 and not Rs.2450/- which was
wrongly fixed to him but he knowingly accepted the wrong fixation

- and did not disclose the mistake, which has IﬁSIﬁte(&D%{)‘{tﬁiH}aﬁOﬁ of

A

- oxeess payment. It amounts to his misrepreseniation to the

department, as he was not innocent.” We consider the stand taken by
the respondents. | -
5. We carefully examined the fmpugned order dated 13.12.2004
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applicant. They have referred the earlier order of this Tribunal in OA
No.858/98 in which the Tribunal had quashed the order of recovery
and directed the respondents to refund the amount within one month.
At no point of time the applicant has m;is;rt:pméemed the matter before
the respondents and there was no mistake on the part of the applicant.
The ap?iicant drew salary according to the pay fixation done by the
respondents. When there is no misiake or misrepresentation on the
part of the applicant, the action of the respondents to recover the
excess amount is unwarrsnted. The leamed counsel for the applicant
has relied on the judgment of the Apex Court n the case of Sahib

Ram Vs. Staie of Haryana & Ors. 1994 5 SLR 753. Para 5 of the

judgment is extracted below:

“S Admittedly the appellant does not possess the
required  educational  qualifications.  Under  the
circumstances, the appellant would not be entitled to the
relaxation. The principal erred m granting him the
relaxation. Since the date of relaxation the appellant had
been paid his salary on the revised scale. However, if 15
not on account of any msrepresentation made by the
appellant that the benefit of the higher pay scale was given
to him but by wrong comstruction made by the Principal
for which the appellant camnmot be held to be at fanit.
Under the circumstances the amount paid till date may not
be recovered from the appellant. The principle of equal
pay for equal work would not apply fo the scales
prescribed by the University Grants Commission. The
appeal 1s allowed partly without any order us to costs.”

6.  Learned counsel for the applicant hay also reibrredéa judgment
of the Full Bench of this Tribunal in the case of All i\ﬂdld Postal
Employees Union & ors Vs. Union of India & Ors. reported in 2005
(2) ATJ 193, in which the Principal Bench has relied on the Judoment
of the Apex Court in the case of Sahib Ram Vesms's case. When the
“applicant did not misrepresent and there was no mistake on his part,
the order of recovery as referred in the mmpugned order A-1 is
unwarranted and illegal.
7. Weare of the considersd view thai m view of the

the Apex Cowrt which is rei:émdgzhwe the
| o7

Judgment of
law Iaid down by the




Hon’ble Apex Court is squarely applicable to the present case.
Accordmgly the impugned order is nof sustainable in the eyes of law
and 1t 15 liable to be quashed.
8. Accordingly we quesh the impugned order Annexure Al. Since
the relief (i) is granted, the relief (i) 15 not necessary to consider.
8. The QA is disposed of as above. No costs.
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