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I O R D E R!

Bv Madan Mohan. Judicial Member

By filing this Oa | the applicant has claiined the following

reliefs: j
(i) Quash the orderj Annexure A1 dated 20.12.2002.
(ii) Direct the respondents to refund the amount of retiral dues 

of Rs.35,346/- recovered from the applicant’s retiral dues.
(iii) Direct the respondents to pay interest @ 18% on the 

recovered amount.

2. The brief facts of the case are that the applicant was initially 

appointed on 16.8.1965 as Junior Clerk. He retired on reaching 

superannuation on 31.l)2003. While working as Junior Clerk in the 

grade of Rs.950-1500, Ihe was promoted as Senior Clerk on adhoc 

basis in the grade of Rjs. 1200-2040 vide order dated 4.12.1986. He

was again promoted as 

months in the grade of

Head Clerk on adhoc basis for a period of 3 

Rs. 1400-2300. Applicant was duly promoted 

on regular post of Senior Clerk with effect from 6.10.1987 by giving a 

proforma seniority and) fixation of pay as per the recommendation of

DPC vide order dated 16.9.1989. The Audit did not take note of the
I

promotion of applicant from the post of Senior Clerk (adhoc) to the 

post of Senior Clerk (regular). Therefore, the applicant was reverted 

from the post of Head Clerk (adhoc) to the post of Senior Clerk by 

order dated 14.1.1992) Later on the applicant was again promoted as 

Head Clerk (adhoc) against a vacant and sanctioned post in the grade 

of Rs.1400-2300 vide order-dated 28.2.1991. Thereafter he was 

promoted as such on regular basis vide order dated 19.8.1991. 

Accordingly the pay | of the applciant was fixed as Rs,1600/-. On 

promotion of the applicant as Office Superintendent Grade II on 

regular basis in the s^ale of Rs. 1600-2600 vide order-dated 27.9.95, 

he made an application on 6.10.95 opting for fixation of his pay from



1.12.1995 instead of 1.10.95. After a lapse of 15 years, at the fag end 

of superannuation, the FA&CAO( C ) took an objection without any 

reason and recovered an amount of Rs.35346/- from the applicant 

without affording him any opportunity of hearing and without holding 

any enquiry. The applicant is aggrieved by the order dated 20.12.2002 

passed by the FA & CAO, Jhansi whereby the recovery of the amount 

of Rs.35,346/- has been ordered from the retiral dues of the applicant. 

Hence this OA is filed.

3. Heard learned counsel for both parties. It is argued on behalf of 

the applicant that the impugned order A-l has been issued without 

following any principle of natural justice and therefore it is illegal. 

The respondents have nowhere stated that the applicant has either 

misrepresented or conceded any facts before the respondents 

regarding the matter in question. The service records of the applicant 

were being duly checked and inspected by the respondent authorities 

from time to time. At the fag end of service at the time of retirement, 

the recovery has been made without issuing any notice. Therefore the 

action of the respondents is not sustainable. Learned counsel of the 

applicant has drawn our attention to the case reported in (1994) 2 SCCI
521 -  Shvam Babu Verma and others v. UOI and others, decided on 

February 8, 1994 and alsq to (1994) 28 ATC 747 -  Sahib Ram v. 

State of Harvana and others and argued that the respondents could not 

have denied the facts mentioned in Para 6 of the OA. Hence the 

applicant is entitled for the Relief claimed.

4. On the other hand, learned counsel for the respondents argued 

that the applicant had filed an earlier OA No.391/03 and that OA was 

withdrawn. Only proforma promotion was awarded to the applicant 

proforma pay fixation and the seniority was awarded as per Board 

letter dated 23.5.1985. Hence it cannot be said that applicant was 

promoted on regular basis. The post on which the applicant was 

working was work charged post and no regular appointment was made
I

in the said department. For settling the retirement dues and pension 

fixation, the records were called for and at that time, it came to the



knowledge of the respondents that the applicant was drawing higher 

salary for which he was not entitled and after due scrutiny of the 

record, the authorities came to the conclusion that the last pay of the 

applicant should be Rs.6900/- and not Rs.7075/- which was 

erroneously fixed. Hence the order of recovery Annexure A1 was

issued.

5. After hearing learned counsel for both parties and perusing the

records, we find that OA No.391/03 filed by the applicant earlier was

dismissed as withdrawn with liberty to approach the Tribunal. In this

regard, the argument advanced on behalf of the applicant that the

applicant has the right to file the present OA seems to legally correct

and justified. We have perused the reply of the respondents. Para 6.8

of the reply is silent on the facts of the similarly situated employees,

as alleged by the applicant. We have also perused the judgment in

Shyam Babu Verma and Others vs. UOI & Ors. (supra). In this

judgment, the principle laid down by the Hon'ble Supreme Court

reads as follows:

“Service Law - Relief-Higher pay scale erroneously given 
to petitioners since 1973-Pay scale of petitioners reduced in 
1984 - Held, since petitioners received the higher scale due 
to no fault of theirs, it shall only be just and proper not to 
recover any excess amount already paid to them

In Sahib Ram Vs. State of Haryana and others (supra), the 

principle laid down by the Hon’ble Supreme Court reads as follows:

“Pay -  Excess payment -  Recovery - upgraded pay scale 
given due to wrong construction of relevant order by the 
authority concerned without any misrepresentation by the 
employee - in such circumstances recovery of the payment 
already made, restrained”.

6. Respondents have nowhere alleged or contended that the 

applicant has either misrepresented or concealed any facts before 

them regarding the matter. Hence in view of the principles laid down 

by Hon’ble Supreme Court in the aforesaid judgments, this OA 

deserves to be allowed. Hence the impugned order dated 20.12.2002
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is quashed and the respondents are directed to refund the amount 

recovered by them from the applicant within 2 months from the date 

of receipt of a copy of this order.

7. The OA is disposed of as above. No costs.

(Madan Mohan) 
Judicial member

(M.P^mgh) 
Vice Chairman
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