- CORAM

~ (Compulsorily Retired)

Central Administrative Tribunal
Jabalpur Bench

OA No.220/05

.

 Jabalpur, this the A day of SeptienbiEri:2006

Hon ble Dr.G.C . Srivastava, Vice Chairman
Hon’ble Mr.A.K .Gaur, Judicial Member

S.P Pandey |
S/o Late Uma Prasad Pandey

Head Booking Clerk

Sthora Road
Khitaula Bazar

Dist Jabalpur. | | Apphicant

(By advocate Shri S.Paul)
Versus

1. Union of India through
its Secretary
Ministry of Ratlway
Raitway Board
New Deth.

2. The Usion of inda through
Its General Manager |
West Central Raijway
Jabalpur -

3. 'The Divisional Ralway Manager
- West Central Ratlway
Jabalpur Divisio;
Jabalpur. l}

4. The Additional Divisional Railway Manager
West Central Railway
Jabalpur Divisioq
Jabalpur, |

!

5. The Sr.Divisional Commercial Manager
West Central Rattway
Olo Dhvisional Railway Manager
Jabatpur Divisio
Jabalpur.

(By advocate :Shrt S.P.Sinha)
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 ORDER

Bv A X.Gaur, Judi.ciglﬁ Membez

Py filing this Original Application, the applicant
has sought for quasﬁhxg the orders dated 6.2.2004 {(A-1)
and 27.12.2004 (A-P) to the extent they maintain the
order of compulsory retirement passed by the disciplinary
authority. The app”iic:;ant has also clamed remnstatement
with all consequential benefits.

2. It submitte%l on behalf of the applicant that he
was promoted as Hegd Booking Clerk m the yoar 1990
and has rendered z{’mut 38 years of service in the
respondent department. His entwe service record has
been unblemished throughowt, It 1 also contended on
behalf of the applicant that on an alleged complaint of
one Shn Prabhu Choghan on 19.12.1992, the CBI lmd a

I did not lodge any eoiminal case

trap. However, the C
against the applicant, fﬁt ts wrged that the charge sheet was
issued at the mstzmpa of CB1 and the disciplinary
authotity was also directed by the CBI to nommate Sho
Vmnay B Kumar, Inspector of CBI, as presenting officer.
Whle the app'iit?:ant was posted at Sthora Ralway
Station as Head Boo"k\'ing Clerk, he received the charge
sheet dated 19/22.3.1993 (A-3). It was mentioned in the
charge sheet that tlu!: applicant had instructed Shn
B D Syoriya, Assistant Booking Clerk, to accept the
boibe from Shri Pra&)hu Chovhan and n tarn he
(B.D.Sijoriya) had acéepted the said bribe and whils
taking the bribe of Rs.25/- from Shri Prabhu Chouhan, he
was caught ted handed by the CBI.
3. The aﬂégatians contained m the charge sheet were
demed by the applicmﬂi m toto and he demanded the

documents enclosed al(g-ng, with the charge sheet, vide

letter dated 7.4.2003 (A-4). The gricvance of the
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applicant was also td the effect that the relied-upon

documents were not S!;{ppﬁed. to hum. On 30.6.1993, the
disciplinary authority appointed Sho Vinay Kumar,
Inspector of CBI, as presenting officer, as per the
directions of the Su]:\iarintendént of Police, CBI. Shn
N.G Dhankhore was gppointed as inquity officer. On
19.12.1993, the smd ir%tquiry ofﬁcér was changed by the
respondents and Shri,; S.B.Agnihotn was appointed as
mquiry officer in Ius .place. He also did not take any
action to complete the inquiry. The inquiry otheer wes
further changed and o;;ne Shri P.C Punde %vas appointed
as inquiry officer. He was also changed. Thereafter Shni
K Paul was appomted as inquiry officer. Although m the
charge sheet, names {)f 11 prosecution witnesses wete
mentioned, but the prosecution has produced only 3
witnesses during the c%mrse of enquiry. Out of the three
witnesses, 2 were pres%nt along with the CB1 decoy team
at the time of frap. Fhe statements of the witnesses of
decoy team namely Shri Swrendra Gatkwad and
Mazhendra Sejav were recnfdﬁd by the inquiry officer (A-
5 & A-6)During the course of departmental inquiry, the
complanant, Shn C?:houhan was not produced for
examingfion in Suppmlit of the allegation and for cross
exarmmnation. However, his complaint was relied upon by
the prosecution to establish the allegation against the
applicant. The inquiry officer submitted his report on
5.7.2002 (A-7), whichiwas supphed to the applicant on
16.9.02. The mquiry ofﬁcer in his report observed that
the charges are found ]i.xrmred, After receipt of the report
of the inquiry officer, the applicant preferred a
representation on 27.9 2002 (A-8). In this representation,
the ilegality committed during the course of the
departmental e:nquiryé was  cafegorically  pleaded.
According to the appliﬁm, the disciplinary asthouty did
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e 3not consider his represeniation and passed the impugned
*orderv dated 6.2.04 (A-1) whereby the appheant was
i‘ compulsorily retired from service with 2/3rd pensionary
_ benefits.
x4. Being aggrieved by the order dated 6.2.04, the

applicant preferred a detailed appeal to the Additional
Divisional Railway hi‘ianager on 202.04 (A-9). The
Appeal was decided by the appellate authonty on
27.12.04 {A-2) whergby the penalty of compulsory

retirement imposed by the disciplinary authonty waes

maintained. However, [the appellate authority modified
the order of the discip?.'mary suthonty to the extent that
full pensionary bemq%ﬁts were restored purely on
humanitanan cohsidemions.

5. It has also been contended on behalf of the
applicant that the respondents have issued the order dated
31.8.04 {A-10) whereby the apphcant was promoted in
the pay scale of Rs.6500-10500 from the pay scale of
Rs.5500-9000 under cadre restructuring scheme w.e.f
11103 | |
6.  The case of the applicant has been resisted by the
respondents by filing a detailed reply. In Para 4.3 of the

teply, the respondents liave admitted that on the basis of
a wrtten report of Shi | Prabhu Chouhan, the CBI had
conducted the raud on 19.12.92 and recovered the sum of
Rs.25/-. 1t is also admutted that the CBI did not prosecute
the applicant and recommended deparimental action. The
respondents have dmﬁt:éﬂhat the CBI gave any direction
to appomt Shnn V.B Kumar as presenting officer and it
was the department w ich made the appowmntment. The
respondents have also denied that the documents were
not supplied to the applicant. Centain documents were
inspected by the applicant and in Peara 4.6 of the reply it

15 stated that the essentipl witnesses accompanying the
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decoy team were examined. As the incident was of the

year 1992 and the witnesses were exammed wm 1996,
contradictions are bound to occur. It is also stated that 1t
was not a case of 1%10 evidence and hence mere
contradiction would nj>l help the apphcant. Sincere
efforts were made to call Shn Chonhan a number of
times, but he did not appear. The apphcant was apprised
of the situation and was asked if he wanted to cross
exemie Shri Chouhan on the basis of his complamt.
However, the applicant did not avail the opportunuty of
cross examination and hence the production of witnesses
was closed. The statement of the applicant m this respect
has been filed as R-3.

7.  Wehave hes/ard Shn S.Paul, learned counsel for the

applicant and Shri S.P|Smha, leamed counsel for the
respondents, at comiden%hie length.

8.  Learned counsel ::fD’I the appheant has argued that
the mquiry has been conducted under pressure of CBL 1t
15 submitted that the applicant was falsely implicated in
the alleged trap by the CB1. According to learned counsel
of the applicant, the CB] cannot be permitted to have any
say or creste any kind of pressure on the disciplinary
authonty; the same mgia.s contrary to the ponciple of
natural justice and the nquiry thereby loses its
independent character. | Along with the vetumn, the
respondents have filed aéiietter of CB1 dated 31.1292 (R-
4), addressed to the Gonersl Mensger (Vig), Centrsl
Ralway, General Maua_éger’s Office, Vigilance Branch,
Bombay V.T. with a view to show that the respondents
were under pressure of CBI and were working in a
particular manner as desired by the CB1. Certain relevant

portions of A-4 are being reproduced hereunder:



“4. The servic

Officer of the CB

6
es of the Investigating
{ would be available to the

Enquiry Officer for securing the attendance
of witnesses, producing documents and
exhibits, explaining the gist of the evidence

avaﬂab}e and for
may be required.

5. The date

piving such clarification as

and venue of the

departmental enquiry may kindly be

commumnicated o

the Supdt. Of Police, CBI,

ACB, Jabalpur at the sppropnate fime so
that he may depute the Investigating Officer

to assist the Enqui

6. The result
for maor pe
communicaied to

iry officer:
of the departmental action
nalty may kindly be

us 1n due course.”

ounsel for the applicant has

9. The lgamed o

vehemently argued that the letter of CB1 dated 31.12.92

was issued much before issuance of the charge sheet

dated 22393 and acy

rording, to hini; the decision to

initiate inquiry and impose punishment was the result of

‘the pressure of CBL 1]
not lepally sustamable

his contention of the applcant 1s

as the relevant decistons have

been taken by the disciplinary authority after considering

the recommendations of the CBL. There is nothing on

record to show that the

way pressurized by

disciplinary authonity was in any

the CBlL Smce the csse was

mvestigated by CBI, there is nothing wrong m appointing

a CB1 officer as the presenting officer.

10. 1t has been cont
that the complainant Pt

ended on behalf of the applicant
abhu Chouhan did not tumn up to

substantiate the charges. According to the learned

counsel for the applic

ant, in the absence of Prabhu

Chouvhan, the charges cannot be said to be proved. In

order to buttress the sai

d contention, the counsel for the

applicant has cited the Apex Court’s judgement reported
m 1999 8 SCC 582 -Hardwar Lal Vs. State of U.P. In the

h
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said judgement, the Observations of the coutt are as

follows.

“Failore to examine - matenal witness —

appellant a pdiice constable, charged of

having abused| his colleague while he

{appellant) was v,mder the influence of hquor

— However, neither complainant nor the

other employee who accompanied the

complamant {0  hospital for medical

examination examimed as witness — enquiry

held vitiated.” |
In this judgement it 15 huther held that -

“Examination of these two witnesses would

have revealed as to whether the complamt

made by Virendra Singh was correct and to

establish that he was best person to speak to

its veracity.”
11.  The argument iadvanced by the counsel for the
applicant is that pre—ré!cmded statement taken by the CBI
behind back of the apfu}icmt was produced m the mquiry
and was not read out before examining the witnesses on
merits. He argued that no examnation in chuef on the
merits of the case was conducted and witnesses were
merely tequired to ansﬁvt:r as to whether they proved their
pre-recorded statement? and signatwres mentioned therein.
In support of his contention, the decision of the
Allahabad Bench of the Tribunal reported in 1988 (6)
ATC 1004 (Ram Babu Puskhar Vs. Union of India) was
heavily relied wpon 'bﬂ/ the appheant. According to the

applicant, the statemeniis of witnesses which have already

been recorded in the' fact finding inquiry should be
recorded afresh in the presence of the delinquent
employee. The facts of Pushker case (Supra) are identical
to that of the present apphuant In that case, a written
complaint was made Iag,atmt the applicant regarding
acceptance of Rs. we/-! as tllegal gratification. However,
the complainant did not appear in regular inquiry to face

%
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cross examination. In the instant case, the charge sheet

was issued to the eﬂ:ca’t that the applicant had instructed
Shri B.D.Sijoriya, Asstt. Booking Clerk, to accept the
bribe from Shri Prabhu Chouhan and in turn Shri Sijoriya
had accepted the bribe and was caught red handed by the
CBI while accepting the bribe of Rs.25. in this case also,

the complamant did not appear in the mquiry to face
cross examination. The Allahabad Bench of the Tribunal
had set aside the punishment and observed as follows:

“Evidence heard af preliminary enquiry must
be reproduced in depart mental enquiry if 1t 15
considered necessary to be relied upon,
especially so when the person who made the
statement during preliminary enquiry is alive.
It is immaterial that the person who made the
corplaimt 15 noi willing to come forward to
support the allegation. It may be that the
person made a false statement, so he 15 not
willing to face cross exammation.”

The Tribunal he}d that those two complainants

were not examuned before the 1.O. and the

question of opportunity to cross examine them

does not arsse nor the 1.O. had any opportumty

to watch those witnesses giving statements and

the manner m thich the cross exammation

was done and questions were answered.”
12. In order to show that there was no evidence
aganst the applicant to prove the charge, statements of 2
independent witnesses namely Surendra Gatkwad and
Mahendra Sejav were pmd‘uced before us. According to
the learned counsel for the applicant, these witnesses
were Tequired to prove’? the pre-recorded statement taken
by the CBI. However, in cross examination by the CB],
“the cat came out of tht% bag” and it was proved that there
was no evidence against the applicant. With a view to

demonstrate that it was a case of no evidence, certain

pottions of the cross examinations of the aforesaid two

} b/
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. 9
witnesses, reproduced hereunder, were brought fo our

notice:-

“Regmd:mg Shri Surendra Gakwad

Q/10.Is ¢t comct that you in person did not hear any
conversation. Whlc was said to have taken place
between Shri Pra!? u Chouhan and the booking
clerk, and the hea Book:ng (lerk nor you have
seen any amount being given to Shri S.P Pandey as
illegal gratification? :

A/10. Yes, 1t 1s correct.

Q/11. Do you have any thing to sustain the alleged
charge apainst hq S.P Pandey that he entered info
a cnmmal consj xrat.y with Shn  B.D.Syoria,
B.C.Sthora?

A/ll. No”

Q/13. Please go through the pre-trap memo dated
19.12.92 and confirm as to whether the sad
memorandum hasrbeen prepared in your presence
and facts recorded therem are correct and you sign
the same in token of its correctness”

A/13. 1 confirm the pre-trap memo dated 19.12.1992

- whereon 1 have| signed. 1 did not know the
contents.

Q/14. Did you sign blindly?
A/14. Signed without rching confents.

Simﬂaﬂy in cross examination Shri Mahendra
Sejav answered as under

Q/14. Could you hear conversation between Shri Sijoria
and Shri Chouhan from the place where you were
posted? | | _

A/14. Could not hear. -

Q/15. Did 'jfou know Shri Pandey who is sitting by the
side of me? |
A/15. 1 did not know.

Q/16. Dud yoiz have any conversation with Shn Panedy

before fact/matenalized?
A/16. No.

‘\//
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Q/17. Did you observe|the money transaction said to
have taken place! between Shri Sijoris and Shn
Prabhu Chouhan? ’ |

A/17.1 have seen Shni Chovhan handmng over some
mongy to Shn Sij(?ria.

(Q/23. Is it correct that yc’m did not personally see handing,
over any bribe money to Shri Pandey, you did not
hear any conversation, which took place inside the
office and no alleged bribe money was cither
demanded by Shri Pandey or accepted by Shn
Pandey or he issued the tickets? |

(This question asked by defence is pregnant with the

entire allegation mentioned in the charge sheet). The

answer is as under. |

A/23. Yes it 15 correct.

QR7. According to you, you have signed three
documents 1e. | pre-trap memorandum  (pre-
panchnama) trap-panchnama & recovery memo
what was the pre-panchnama?

A/27. 1 have signed the papers which have been prepared
before me and in my presence and I do not know

the terminology (Tf the said papers.

13.  Onaperusal of the aforesaid statements, it is clear
that the witnesses have categorically and speeifically said
that neither they have heard miy CONVETSatlon noT seen

any taking of bribe by the applicant. This is stated to be
contrary to the statements signed by these witnesses at

the time of the ttap,' but these statements were not
produced before us for judging the credibility of the
witnesses. Moreover, there is nothing on record to show
that these statements are inchuded in the list of documents
on which the prosecuti&n wished to rely.

14.  Learned counseli for the applicant has also argued
that the findings of the | Inquiry Officer are perverse. The
mnquiry officer has recorded the following findings:

“P.27(iv) As the’case of 1992 PW-2 & PW-3
could not explamed the mcident because they
were not sble to recall their memory, however,
they have confirmed the contents in the

»
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documents signed by them recorded at the
time of incidence.”

“Thus the charges leveled in Article of charge

against Shri §.P Pandey 1s proved.”{emphasis

supphied). 1
15.  The said finding clearly shows that the basis for
holding, the charges proved is the pre-recorded statement
of the said witnesses, The witmesses in the cross
examination have stated that they have not heard, seen
any conversation, of any taking of bribe by the apphcant.
They also asserted that these pre-recorded statements
were signed by them without reading them. This 15 not
belicvable as the witnesses are reported to be hterate,
responstble persons. Copies of these pre-recorded
statements, however, have been filed neither by the
applicant nor by the respondents. Hence we have to go by
the statements recorded by the inquiry officer.
16. It is settled principle of law that Tribunal may not
sit as a court of appeal over the findings recorded by the
mquiry officer. But loc‘éiking into the statements of the
witnesses and the suné:mding, stuation, we are of the
considered view that th!a findings of the inquiry officer
are not based on the statements recorded by him and do
not inspire confidence.
17. It has also hetn}i argued that the orders of the
disciphinary and the app}e’ﬂaie authorities are cryptic, not
reasoned and not accoé&ing to law. We have carefully
seen the order of the disciplinary and appellate
authorihes and we hold thet both these anthonties have
not passed reasoned a;mli speaking orders. The appellate
authority has failed to dqj}a’l with all the contentions raised
by the applicant in his appeal and in view of the decision
rendered by the Supra!me Court in Ramchandra V.
Union of fndia 1986 (3) SCC 103, the orders of the

t’
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disciplinary and appellate authorities are non spesking

and cryptic.
18. Leamed counsel for the respondents has agued
that no doubt Prabhu Chouhan, the complanant, did not
appear with a view to ﬂmve his case but the apphcant
cannot take advantage 'of his non-production on the
ground that he was clearly asked as to whether he would
Jike to cross examine Prabhu Chouhan but he declined to
do so and in this circumstance, even if the complamant
was not produced, no adverse mierence should be drawn
against him. We are not tonvinccd with this argument of
the counsel for the respondents.
19.  We have given our anxtous thought and we come
to the conclusion that the findings recorded by the
mquiry officer are not supported by the evidence on
record. The orders p#ssad by the disciphnary and
appellate authorities are fwhnﬂy non-speakmg, and cryptic
and same deserve to 'Ibe guashed. Accordingly, the
mnpugned orders dated 6.2.2004 passed by disciplinary
authority (A-1) and 27.12 2004 by appeliate authority {A-
2) are quashed. ‘
Respondents are directed to treat the apphicant as
remstated in service \f’t‘h effect from the date of his
compulsory retirement with all consequential benefits to
the applicant. The directions are to be complied with
within a period of three months from the date of receipt
of this order.
20.  With the above sd‘irectmn.‘; and observafions, the

OA is disposed of. No costs.

Iz

wbl) e

A ) (Dr.G L Snivastava)
Judicial Member Vice Chairman
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