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O r i g i n a l  A p p l i c a t i o n  No.480 o» 2;0Q9
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C iv i l  C o n t e m p t  Pe t i t ion N o . 22 ol 2009
<

Ja b a lp u r , this T uesday, the 26“' day of F eb ru a ry , 2013

H o n ’ble Mr.  Justice Dhirendra Mishfri, Judic ia l ,Member
H o n ’ble M r .  C.P.S in^hal ,  Adminis t ra t ive  M e m b e r

t

O r i g i n a l  A p p l i c a t i o n  N o .480 o t  2009

P.R . Sagar, S/o. Shri R .M . Sagar,
A ged about 65 yrs, R etired  as A .C .D .A ., 
C ontro ller o f  D efence A ccounts R idge R oad, 
Jabalpur, R/o. N ew  B asti, K ajarw ara,
Post T em arbhita , Jabalpur (M .P.).

-Applicant

Versus
(By A dvocate -  Shri A .P. Singh)

1. U nion o f  India, Through: T he Secretary, 
D epartm ent o f  D efence, N ew  D elhi.

2. C ontro ller G eneral D efence  A ccounts,
R.K . Puram , N ew  D elh i.

3. C ontro ller D efence  A ccounts,
R idge R oad, Jaba lpu r (M .P .).

4. K . M uniyandi, A sstt. C ontro ller ol F inance
& A ccts., H FV , A vadi.

(By A d v o c a te -S h r i S.K . M ishra)

CiviS C o n t e m p t  Pet i t ion  N o . 22  2 0 0 9
(

P.R . Sagar, S/o. R.M., Sagar, A ged a b o u t : 62 years,
R/o. N ew  B asti, K asarw ara,
T em erbheeta, Jabalpur (M .P.).
(By A dvocate  -  Shri A .P. Singh) 
v J Versus

Respondents

-Peti t ioner

1. Shri V ijay S ingh, Secretary , _
M inistry  o f  D efencc, G ovt, ol India, N ew  Delhi.-
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2. Sint. B ulbul G hosh, C on tro ller G eneral o f  1 
D efence A ccounts, R .K . Puram , N ew  Delhi.

3. Shri Jai Pal S ingh; C on tro ller o f  D efence A ccounts, ’
Ridge Road, Jabalpur (M.P.). f

(By A dvocate -S h r i  S.K . M ishra)

C om m on Order
I

By D h ire n d ra  M is h ra , J M .-

T his is the  second round  o f  litigation. A pp lican t’s earlier Original

A pplication N o.-116/2002 w as partly allow ed vide o rd er dated  29.09.2004 

w ith  a  d irection  to  the  respondents to  convene a  rev iew  D epartm ental 

P rom otion C om m ittee  (fo r brev ity  ‘DPC') to consider the case o f  the 

applicant for p rom otion  in  the Jun ior T im e S cale (for brevity  MTS’) o f  

Rs.8000-13500/- w ith  effect from 01.01.2001 and if  found lit g rant him  all 

consequential benefits  w ith in  a  tim e fram e. T he T rib u n a l’s o rder w as 

further affirm ed  by the  H o n ’ble H igh C ourt as also by the  H o n ’b le  Suprem e 

C ourt as W rit Petition  No.67/2005 (S) and SLP No.22225/2007 filed by the 

respondents w ere  d ism issed  vide orders dated 27.02.2007 and  5.9.2008 

(A nnexures A -5 & A -6 respectively).

2 . In com pliance o f  the aforesaid  order, review  D PC  convened on 

25 .5 .2009, reconsidered  the  applicant and d id  not recom m end 

prom otion  w ith  an observation  that su fficien t num ber o f  officers having 

h igher/sim ilar assessm en t and w ho w ere senior to  him , have already becom  

availab le to  fill up the  vacancies reported for the y ear 2000-2001. L earned 

counsel for the  app lican t vehem ently  argued that from  perusal o f  para 5 o r  

the o rder passed  by th is T ribunal in OA N o.416/202  (A nnexure  R -4), it 

w ould be ev iden t that in h is A nnual C onfidential R eport (for brevity  ‘ACR’) 

for the year 1999-2000 he has been graded as ‘very  g o o d ’, w h ich  has been 

accepted by the  accep ting  authority; for the y ear 1998-1999 also  he w as 

graded by the repo rting  o ff ic e r 'a s  ‘very good’ o fficer, bu t the accepting 

authority  has dow n graded  his A C R  to ‘average , hoW evu , the 

directed the A C R  for tha t period be treated as ‘very g o o d ’ as reported b> the



i

reporting officer; the ACR for the year 01.04.1997 to 24.10.1997 has been 

recorded by the reporting officer as ‘average’ and the sam e has been 

accepted by the accepting authority, however, this A C R  w as never 

com m unicated to the applicant and, therefore, the sam e c o u ld , not be 

considered for the purposes o f  prom otion by the DPC; for the period from

31.10.1996 to  31.3.1997 the applicant was rated as ‘good’ but again the 

accepting-authority  dow ngraded him  to ‘average’, how ever, the Tribunal 

directed the sam e to be treated as ‘G ood’; A C R  for the period from

01.04.1996 to 31.10.1997 the reporting officer graded him  as ‘very good’, 

which has been accepted by the accepting authority, for the period from 

01.04.1995 to 31.01.1996 the applicant has been graded as ‘go o d ’ and the 

same has also been accepted by the accepting authority; for the period from 

01.04.1994 to 31.03.1995 he has been rated as ‘good’ by both the 

authorities. Thus, considering that during the period from  1994-95 to 1999- 

2000 the applicant has been rated at least ‘good’ in all these years and he has 

also been rated as ‘very g o o d ’ for certain period, he w as entitled for being 

considered for p rom otion  as per instructions dated 27.3.1997, w herein it is 

stipulated that for prom otion for all Group C, G roup B and G roup A posts 

(up to and excluding the level o f  R s.3700-5000) the bench m ark would be 

‘good’ and will be filled by the m ethod o f  selection-cum -seniority  as

indicated in sub p a ra '( i i i ) .  The Tribunal partly  allow ed his O iiginal
t

A pplication and directed  to  convene a review  DPC to consider the case o f 

the applicant afresh. H ow ever, the respondents rejected the claim  o f  the 

applicant for p rom otion  vide order.dated 15.6.2009 (A nnexure A -8) w ith an 

observation that the review  com m ittee did not recom m end his case lor 

prom otion as sufficient num ber o f  officers having higher/sim ilar assessm ent 

and who are senior to the applicant have already becom e ailable to lill up 

the vacancies reported  for the year 2000-2001.
i

f

3. Learned counsel for the applicant subm its that in the review  DPC his 

case was considered on the basis of old and uncom m unicated gtadings in his 

ACRs and the respondents, w ithout com plying with the orders passed by this

Sub: Promotion , 3 OA 480/2Q09 At CC1* 22/2009

i



Sub: Prom otion 4  1 0 A  480/2009 & C C P 22/2009

!

fiib u n a l and w ithout changing his grading in the A C R  convened the review  

DPC and thereby denied him  prom otion, w hich is illegal? and respondents 

ought to have prom oted the applicant.

\
I

4. On the o ther hand learned counsel for the respondents raised a 

prelim inary objection that DPC is convened by the U nion!P ublic  Service 

Com m ission (for brevity ‘U P S C ’) for prom otion from  G roup-B  to Group-A  

i.e. JTS o f  Indian D efence A ccounts Service (for brevity  ‘IDAS’), hence 

UPSC is a necessary  party, how ever, the applicant has not im pleaded UPSC 

as a party, hence the O riginal A pplicable is liable to be dism issed for non­

jo inder o f  necessary party.

5. The respondents have further subm itted that the prom otion from the 

post o f  Sr. A ccounts O fficer to the JTS o f  IDAS in the post o f  A CDA  are 

governed by R ule 7(ii) read w ith Rule 10 o f  IDAS Rules, 2000 (hereinafter 

referred to as ‘th e  ID A S R u le s ’) (A nnexure R - l) .  The m ethod o f 

recruitm ent by prom otion  to JTS is specified in Schedule II to the IDAS 

Rules, in w hich app lican t’s case falls against serial N o .8 o f  Schedule-II, and 

the m ethod is ‘selection by m erit’. The prom otion is to be m ade on the 

recom m endations o f  the D PC, com prising C hairm an/M em ber o f  the UPSC 

as one o f  the M em ber w ith other M em bers, w ho are senior offices from the 

M inistry/ D epartm ent equivalent to the Joint Secretary and above. Referring 

to Para 6.3.1 o f  the guidelines dated 10.4.1989 (A nnexure R-2) it was 

subm itted that the benchm ark for the post in question w as ‘good’, and all 

those officers w hich are equal to or better than the bench m ark  w ere to be 

included in the panel for prom otion to the extent o f  num ber o f  vacancies and 

they were to be arranged in the order o f  their inter se seniority w ithout 

reference to overall grading  by each o f  them, provided that each o f  them has 

an overall grading equal to or better than the benchm ark o f  good. The DPC 

was held on 28.11.2000, 29.11.2000 and 1.12.2000 to consider the fitness o f  

officers for filling up 49 (44 +  5) vacancies (All general). A ccordingly, 1 15 

officers w ere considered by the DPC, out o f  w hich 13 officers hael-already

" i ' t i
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■V' : ■
been em panelled and rem aining 102 officers w ere' assessed by the DPC,

1 _

• am ongst 102 officers, tw o officers were assessed as ‘outstanding’, 40

officers as ‘very g o o d ’, 51 officers as ‘good’ and 5 officers as ‘average’ .
! '

grading w ere considered. The DPC recom m ended the em panelm ent o f  two 

officers w ith outstanding grading, 40 officers w ith very good grading and 7 

officers w ith good grading from the m ain panel and 22 officers o f  good

grading from  the extended panel. O ut o f  51 officers assessed as ‘good’, only
' ( t

29 officers in the order o f  their inter seniority have been em panelled for 

prom otion during the year. The 30th to 51bt officers including the applicant 

who is 49th officer though assessed as good w ere not em panelled lor w ant ol 

sufficient num ber o f  vacancies. C onsidering all these? aspects the review  

DPC did not re'commend the applicant for prom otion as sufficient num bers 

officers w ho w ere senior to him  w ere available to be em panelled to tlie DPC 

for the relevant year, though the com m ittee assessed him  as good.

6 . H eard learned counsel for the parties and perused the pleadings o f  the 

respective parties and the docum ents annexed therew ith.

7. The m ain grievance o f  the applicant is that in the earlier round o f 

litigation the Tribunal disapproved the dow ngrading o f  the applicant by the 

accepting authority  and accordingly restored his grading in the A C R  as 

recorded by the reporting  authority as follows:-

Sub: Prom otion 5  ' O A  4 8 0 /2 0 0 9  &  CCP 2 2 /2 0 0 9

i

Y ear G rading by IO G rading by RO

1999-2000 V ery G ood V ery G ood

1998-99 V ery G ood t V ery G ood

1997-98
l

Very Good A verage

1997-97 A verage A verage

1996-97 Good A verage

1996-96 V ery G ood V ery G ood

1995-96 Good Good
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O A  '180 /2009  & C t: i '  2 2 /2 0 0 9 .

C onten tion  o f  the app lican t is tha t the respondents failed to  com ply  w ith the 

order o f  the T ribunal and  correct g rading  in his A CR as d irected  by this 

T ribunal and  because  o f  this non-com pliance the com m ittee  did not 

recom m end h im  fo r p rom otion  in review  D PC  held  on 25 .05 .2009 .

S. W e h av e  carefu lly  exam ined  earlier o rder passed  by  th is T ribunal and 

w e find tha t th e re  is no  d irection  to the responden ts to  m ake suitable 

am endm ent in the  g rad in g  o f  h is A C R s and it has been  sim ply  observed  that 

the dow ngrad ing  by the  accep ting  authority  should  be trea ted  as upgraded  as 

p e r g rading  o f  the  repo rting  authority . F rom  perusal o f  the  m inu tes o f  the 

review  D PC  held on 25 .5 .2 0 0 9  (A nncxurc  R -5 ), in com pliance  o f  the order 

passed by this T n bunal, it is c lear tha t the o rd er passed  by th is T ribunal has 

been duly considered  by the  C om m ittee  and  the excerp ts o f  the orders o f  the 

T ribunal find reference in  the m inutes o f  the rev iew  D PC . T he rev iew  D PC  

has reconsidered  the  app lican t a t serial no. 105 o f  the  e lig ib ility  list for the 

yeai 2000-2001 and a fte r exam in ing  his charac te r ro lls the  com m ittee  has 

again  assessed  h im  as ‘g o o d 1. T he com m ittee  did no t recom m end  him . The 

responden ts have  ca tegorica lly  stated in their co u n ter rep ly  an d  the  sam e 

finds m en tion  in the recom m endations o f  the  rev iew  D PC  that sufficient 

num ber o f  officers hav ing  h igher/s im ila r assessm en t and  w ho w ere sen ior to 

the app lican t w ere  availab le  to fill up the vacancies reported by ^ M i n i s t r y  

lo r the y ear 2000-2001 and, therefore , the Committee did  no t recom m end 

the  app lican t fo r p rom otion , T he above p lead ings in  the  Counter Reply, 

w hich are  the o b servations m ade in the m inutes o f  the rev iew  D PC , have not 

been con tiovci ted by the app lican t in h is R ejo inder filed on 18.3.2010. The 

re levan t ru les g o v ern in g  p rom otion  are rep roduced  as u n d e r -
I

‘6.3.1 I he list o i'c an d id a te s  considered  by the D .P.C . and the overall 
g rad ing  assigned  to each cand idate  w ould form  the ' basis for 
preparation  o f  the panel for prom otion  by the D .P.C . The fo llow ing 
pi m a p le s  should  be observed  in the p reparation  o f  the panel:-

(i) I laving regard to the levels o f  the posts to w hich  p rom otions are to 
e m ade, the natu re  and im portance o f  duties a ttached  to  the posts a 

bench -m ark  g rade  w ould  be determ ined  for each category  o f  posts for 
w hich p rom otions arc to be m ade by selection  m ethod . F o r all G roup



W * (X V .^ r LlllVW)

R ^ 7 nn“? n ^ ’ ^  G - ° UP ‘A ’ P ° StS UP t0 ' and P re lu d in g ) the level o f  
. UU-dOOO excepting  p rom otions for induction  to G roup ‘A ’ posts

o r Serv ices from  low er groups, the bench-m ark  w ould  be ‘G o o d ’. A ll 
officers w hose  overall g rad ing  is equal to o r be tte r than  the bench­
m ark should  be included in the panel for prom otion ' to the  ex tent o f  
the num b er o f  vacancies. T hey w ill be arranged  in 'th e  o rder o f  their 
in ter se sen io rity  in the low er category  w ithou t refe rence  to the overall 
g rad ing  ob ta ined  by each o f  them  p rov ided  th a t each  one o f  them  has 
an overall g rad ing  equal to or be tter than  the bench-m ark  o f ‘G o o d ’.

W herever p rom otions are m ade fo r induction  to  G roup ‘A ’ 
posts o r S erv ices from  low er groups, the bench -m ark  w ould  continue 
to be G o o d ’. H ow ever, officers graded  as ‘O u ts tan d in g ’ w ould  rank  
en bloc sen io r to those w ho are graded as ‘V ery  G o o d ’ and officers 
graded  as ‘̂V ery  G o o d ’ w ould  rank  en bloc sen io r to those w ho are 
graded  as ‘G o o d ’ and placcd in the select panel accord ing ly  up to the 
n u m b er o f  vacancies, o fficer w ith  sam e g rad ing  m ain ta in ing  the ir inter 
se sen iority  in  the feeder p o st” .

9. O n close  exam ination  o f  aforesaid  ru les w e are o f  the  op in ion  that the

case o f  the ap p lican t for p rom otion  to JTS o f  ID A S has been  considered

strictly  in accordance  w ith  the re levan t ru les quo ted  above, a fter duly

considering  the  d irec tions o f  th is T ribunal. T he responden ts have

categorica lly  stated  in th e ir coun ter reply  and the m inu tes o f  the  rev iew  DPC

also m entions tha t su ffic ien t num ber o f  o fficers hav ing  h igher/sim ilar

assessm ent and w ho w ere  sen io r to the app lican t w ere availab le  to fill up the

vacancies repo rted  by the  M in istry  for the year 2000-2001 and, therefore , the

com m ittee  d id  no t recom m end  the app lican t for p rom otion . T he above

plead ings in  the  co u n ter rep ly  has no t been con troverted  by the  app lican t in 

this rejo inder.

10. It is settled  law  th a t D PC  is no t requ ired  to 'be gu ided  m erely  by the 

overall g rad ing , if any, th a t m ay  be recorded  in C Ils  but to  m ake its own 

assessm ent on  the  basis o f  the en tries in C Rs, and th a t £)PC en joyed full 

d iscietion  to dev ise  its m ethod  and procedure  for ob jective  assessm ent o f  

suitab ility  and  m erit o f  the candidate  being considered  by it, (See : Union of 

India v. S.K. God , (2007) 14 SC C  641). , - ’



Sub: Prom otion 8 O A  4 8 0 /2 0 0 9  & C C P 2 2 /2 0 0 9

11. In  the m atte rs  o f  M . V  Thimmaiali v. Union Public Service 

Commission, (2008) 2 S C C  119, the H o n ’ble S uprem e C ourt has held  that 

“ norm ally , the recom m endations o f  the Selection  C om m ittee  cannot be 

challenged  excep t on  the. g round  o f  m ala  fides o r serious v io la tion  o f  the 

statu tory  ru les. T he courts cannot sit as an A ppella te  A uthority  to  exam ine 

the recom m endations o f  the Selection C om m ittee  like the  court o f  appeal. 

This d iscretion  has been  g iven  to the S election  C om m ittee  only  and  courts 

rarely  sit as a co u rt o f  appeal to exam ine the selection  o f  the  cand idates nor

is the business o f  the court to exam ine eaqh cand idate  and record  its
!

opin ion” .
\

I

12. T he counsel for the  app lican t could  not show  a n y  v io la tion  o f  rules
i

quoted above w hile h is case w as reconsidered  for prom otion .

t

13. A ccord ing ly , w e do n o t find  any m erit in th is O rig inal A pplication.

The sam e deserves to  be and is accordingly  d ism issed , how ever, w ithou t any 

o rder as to costs. t

l

14. In v iew  o f  the above findings w e find n o ' substance in C CP 

N o .22 /2009  filed  by the  app lican t on the a llegation  o f  w illfu l v io la tion  o f  the 

orders o f  this T ribunal.

15. In  the resu lt, bo th  the O rig inal A pp lication  and C ivil C ontem pt 

P etition  arc d ism issed , how ever, w ithou t any o rder as to  costs.

(G .P .S in g h a l)
A d m in is tra tiv e  M e m b e i

rkv

(Dhirendra Mishrsi) 
Judicial M ember

(




