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- 25.02.2009

My, B .Shewma , A Uhedrs,

" Orders of the Tribunal

On the prayer of Mr B.Sarma,
learned counsel for the Applicant (made in
presence of Dr J.L.Sarkar,
Standing counsel for Railways) call this
matter on 25.02.2009.

learned

(M.R.Mohanty)
Vice-Chairman

Heard Mr. B. Sarma, learned counsel
appearing for the Applicant and Dr. J. L.
Sarkar, learned Standing Counsel for the
Railways. ' '

this O.A. stands disposed of

_—t=

z
(M.R. Mohanty)
Vice- Chairman

For the reasons recorded separately,
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CENTRAL ADMINISTRATIVE TRIBUNAL
GUWAHATI BENCH
Original .Application No. 7of 2009
DATE OF DECISION : 25.02.2009
Shri Tapan Baiéhya |
................................... ... ADplicantfs
Mr.B. Sharma & Mr. A. Chetry, Advocates
NOTOT PRNOUT o eererreetrheesteestae i ——aeataaeaaeeaaaaaas Advocate for the
Applicant/s.
- Versus -
U.0.l. &Ors
..................... ettt e e e e RESPONdent/s
Dr. J. L. Sarkar, Railway Standing Counsel
........ Advocate for the
' Respondents

CORAM

TIJE HON’BLE MR.MANORANJAN MOHANTY, VICE-CHAIRMAN

1. Whether reporters of local newspapers may be allowed to see  yag/No
the Judgment?

2. Whether to be referred to the Reporter or not? Yes/No

3. Whether tﬁeir Lordships wish to see the fair copy

of the Judgment? ' , . , Yes/No




-

CENTRAL ADmSTRATNE TRIBUNAL, GUWAHATI BENCH
GUWAHATT .

Original Application No. 7 of 2009

Date of Order: This the 25" February, 2009
HON'BLE MR.MANORANJAN MOHANTY, VICE-CHAIRMAN

Sri Tapan Baishya resident of
Railway Quarter No. 275/A,
West Gotanagar, Maligaon
Guwabhati- 781011. in the
Dist- Kamrup (Metro), Assam.

By Advocates:  Mr. B. Sharma & Mr. A. Chetry. ...... Applicant
-Versus-

The Union of India represented by the
The Secretary

~ Ministry of Railway

Railway Board, Railway Bhawan
New Delhi-1.

The General Manager

N.F. Railway, Maligaon
Maligaon, Guwahati (Assam)
Pin- 781011. . _

The General Manager (Personnel)
N.F. Railway, Maligaon

Maligaon, Guwahati (Assam)

Pin- 781011.

The Financial Advisor &
Chief Accounts Officer"
N.F. Railway, Maligaon
Maligaon, Guwahati (Assam)
Pin- 781011.

~ By Advocate: Dr. JL. Sarkar, Railway Ad\%.... Respondents

N\



‘{\»

0O.A. No.7 of 2009
ORDER(ORAL)
25.02.2009

MANORANJAN MOHANTY,V.C :

Heard MrB.Sarma, learned counsel appearing for the ‘Applicant
and Dr.J.L.Sarkar, learned Standing counsel for the Railways and perused

the materials place on records.

2. Claiming to antedate his promotion, the Applicant has already
represented to the authorities. Mr.B.Sarma, learned counsel appearing for
the Applicant states that the Applicant in fact should have been absorbed

in the present promotional post as ab initio.

3. Since it is the positive case of the Applicant that his representatidn
to his authorities (for making a review of the matter) is pending; without
entering into the merits of the matter; this case is hereby disposed of
with directions to the Respondents to reconsider the'grievances of the
Applicant and grant him necessary relief (as due and admissible, in the
facts and‘circumstances of the case) and pass necessary orders within

120 days from the date of receipt of copy of this order.

4. With the aforesaid observations and directions, this O.A. stands

diSpM | PTo
X - | Yo



5. Send copies of this order to the Applicant and the Respondénts

(together with the copies of this O.A. and the separate affidavit filed by .

the Applicant) and free copies of this order be also supplied to the

learned counsel appearing for the both the parties.

(MANORANJAN MOHANTY)
VICE-CHAIRMAN

Im



BEFORE THE CENTRAL ADMINISTRATIVE TRIBUNAL ::
GUWAHATI BENCH:: GUWAHATI

" ORIGINAL APPLICATIONNO. 4/ 2009

Sri Tapan Baishya

N 208 | | v . | ....Applicant
) v' | -Vehrsus-
*‘ ’ The Union of India & Ors.
T R I ....Respondents
| ~ SYNOPSIS

That the applicant has approaehed this Hon’ble Tribunal for the
- deprivation and discrimination meted out to him in not absorbing his service -
against a Group — C category post in the Accounts Department at the time of
his absorption as a peon therein on being rendered sorplus staff in the erstwhile |

Fire Wing Service of the Railway Protection Force.

That the applicant was initially appointed as a Fireman (Constable) in
the Fire Wing Service of the RPF in the'year 1988 and he continued to serve

therein in the said capacity until he was absorbed on transfer against a post of

e e S Al —

_peon in the Accounts Department on being rendered surplus staff. The rank

and status of the apphcant in the erstwhile Fire Service Wing was revised by

the 5™ Pay Comm1ss1on to that of a Group — C category employee and the said

— =

p—

fact catme to hght of the apphcant only after his absorption on transfer as a
peon in the Account Department of the N.F. Railways. The absorption of the
applicant as a peon in the Aeeounts Department was on the basis of an
application preferred by him on the advice of the authorities concerned for his
‘re-deployment against a post comrnensurating to the rank and status of the post
held by him in his erstWhile department. The 'epplication preferred by the
applicant was considered favourably and he was absorbed against a Group - D |
category post of peon in the 'Accounts Department the an order dated
01. 06 1998. After his absorption in the Accounts Department against a Group —

P Sl

D category post it came to light that the status and rank of the post of Fireman
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( Constable ) held by him in the verstwhile Fire Service Wing was that of a

Group C category post and also that he had been discriminated against

: 1nasmuch as his erstwhile Junrors in the Fire Service Wing were absorbed

against Group — C category posts. The appllcant preferred representation o

against the said discrepancy, but the respondent authorities rejected the

representation on the ground that he had accepted all the terms and conditions

of his absorption in the Accounts Departmvent. Thereafter, the app'l'icant-'
‘approached_t‘_he Railway Mazdoor Union and the said Union on behalf of the

applicant espoused his case before the Railway Authorities, but in vain.
Ultimately, on failure of the concrlratron proceedlng before the Assrstant
Labour Commissioner (Central) Guwahati, the matter was referred to the
Central Govemment Indu_strral Tribunal, Guwahati for resolution of the

- IndUstrial dispute between the ‘applicant/ ~workman and the respondents/

management vide a reference dated 10.12.02. The Hon’ble Central

Government Industrial Tr1bunal had v1de its award dated 14.03.05 held that not
granting the Group — C post/ category to_ the applicant at the time of absorptron
to another department as surplus staff we.f. February 1998 to be unjustified

and bad in law and directed the respondent authorities to promote the applicant

to a Group — C category post. The award dated 14.03.05 was purportedly
comphed w1th by promoting the applicant as an Accounts Clerk w.e. £.13.07.05

e e s

vide an order dated 28.07.06. The order dated 28.07.06 having not fully
f

redressed the grievance of the applicant, he vide his representatron dated

'. 05. 12 06 once again approached the respondent authorities for grvmg effect to o

his promotion order as an Accounts Clerk w.e. f. the date of hlS absorptron in
the Accounts Department and also prayed for ﬁxatron of his pay against the

scale of pay attached to the said post w.e.f. the said date. The prayer made by

the applicant vide the representation dated 05.12.06 was rejected vide an order-

dated 21.08.07 . The applicant once 'again pursued his case before the Railway.

Mazdoor Union towards mitigating his grievance as regards not absorbing and

granting to him the scale and pay attached to the post of Accounts Clerk w.e.f = .
the date of his absorption as a peon in the Accounts Department, without any

fruitful result. As such, the applicant is before the protective hand of ‘your )

" Lordships for redressal of his genuine and bonafide grievance.

~ Filedby
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ORIGINAL APPLICATION NO. 7 '2009

28.03.88 —
1997~
22.08.97 -

01.06.98 -

. 25.11.99-

01.12:2000-

s Tapan Baishya o
| | L ";;.-.;'AppliCant»
-Versus- o |
The Union of Ind1a & Ors...
_ : Respondents' ‘
ST OF DATES - | |

The applicant .on being selected - was appointed. as a

Flreman (Constable) .in the Fire Wrng Servrce of the

Rallway Protectlon Force

(Annexure 1, page - 19-20)

The applicant 'preferred anapplication for re:-'depl'oyment'

against a post, commensurating into the rank and status of . -

the post held by him in the erstwhile Fire Service Wing of -

the RPF.

The. apphcatlon preferred by the apphcant was forwarded -

to the concerned authorlty in the Accounts Department of .

the N.F. Rallway for hlS absorptnon therem

(Annexure—2 page 21) L

The applicant was transferred against a post of peon in the N

Account Department of N. F Rallway

| (Annexure 3 page 22)
Order 1ssued rejectmg the prayer made by the appllcant o

for his absorptlon agamst a Group C category post in the.

Accounts Department

The Rallway Board 1ssued directives towards rectrﬁcatlon ‘

of anomalies in the matter of absorption of surplus staff of

the Fire Service Wing.

speeTe0uN2H

(Annexure 4 page 23) 'f;

. :‘~(~Annexure‘“—".6, page ~26) -

./O
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. 02.07.02 -

8. 10.12.02-
- 14.03.05 -
10, 28.07:06 -
05.12.06 -

12, 22.0807-

On failure of the eonciliato A ings before it, the
Assistant Labour ‘Commissioner : (Central_),. Guwahati |
intimated- the»Ministry of Labou‘rv Government of India as
regards the sald pos1t10n of fact. | ,
(Annexure 5, page — 24 25)
The Mmlstry of Labour Govemment of India referred the
Industrral dlspute between the apphcant/ workman and the . i
respondents/ management to the . Central Government'

Industrial Tribunal, Guwahat1 for adjudlcatlon. .

The Hon’ble Central 'Government Industrial Tribunal,

Guwahati decrded the reference as regards not grantmg of -

the Group — C category post to the apphcant at the time of
his absorptlon in the Account Department in favour of the
apphcant and_ directed the respondent ~ authorities -to
promote h1m agalnst a Group C category post
' ' (Annexure 7, page 28-33) .
The respondent authorltres issued an order promotmg the g
apphcant as an Account Clerk w.e.f. 13.07.05.
(Annexure 8, page 34) '
The applicant prefers representatlon for grantmg to hnn |
the benefit of absorption and fixation of his scale of pay
agalnst a Group C category post w.e. f. the. date of his
absorptlon in the Accounts Department |
(Annexure 9 page 35)A ‘ ‘
The. representatron dated 05 12.06 preferred by the
apphcant reJected w1thout any apphcatlon of_ mind and in.
a routme and mechamcal manner R |

(Annexure -10, page 36)
Filed by

' Advocate
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ORIGINAL APPLICATION NO. 7 ./ 2009
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Sri Tapan Baishya,' resident of Railway
Quarter No. 275/A, West Gotanagar,
Maligaon, Guwahati - 781011 in the District

L

of Kamrup (Metro), Assam.
e .Applicént
-AND-

1. The Union of India represented by
the Secretary, Ministry of Railway, Railway
Board, Railway Bhawan, New Delhi — 1.

2. The General Manager, N.F. Railway,

Maligaon, GuWahati -~ 781011, Assam

3. The General Manager (Personnel),
N.F. Railway, Maligaon, Guwahati -
781011, Assam.

4. The Financial Advisor & Chief
Accounts Officer, N.F. Railway, Maligaon,
Guwahati —~ 781011, Assam.

....Respondents

L PARTICULARS OF THE ORDER AGAINST WHICH THIS
APPLICATION IS MADE:

This original application has been filed against the deprivation meted
out to the applicant is not absorbing his service in a Group — C post at the time

of his absorption in the Accounts Department under the r.espondent authorities,




N\

on closure of the Fire Wing in the RPF. This application is also directed
against re-fixation of his seniority in the Account Cadre and fixing his pay
scale in the appropriate stage in the time scale of pay w.e.f. the date of his
absorption in the Accounts Department against a Group-C post and

consequently paying to him arrear pay and salary.

2.~ JURISDICTION:

The applicant further declares that the subject (%Efg@i?ﬂge@aﬁeﬁﬁﬁﬁuﬁ {

g e e . . e e ’ nlstrative Tribunal
within the jurisdiction of the Administrative Tribunal. Central Adminish

30 JAN 2009
gmﬁ‘a‘?m‘ﬁa

Guwahati Bench

3. LIMITATION:

|

The applicant declares that the instant case has been filed within the
limitation period prescribed under Section 21 of the Central Administrative

Tribunal Act, 1985.

4. FACTS OF THE CASE:

4.1. That the applicant is a citizen of India and a permanent resident
in the state of Assam and as such he is entitled to all the rights, protections and
privileges guaranteed under the Constitution of India and the laws framed there

under.

4.2. That the applicant states that he is lowly paid employee of the
Railway Administration and pursuant to a process of selection he was initially

appointed as a Fireman (Constable) in the Scale of pay of Rs. 825-1200/- per

~month vide an order dated 28.03.1988. The confirmation of the applicant in

service was contingent upon his successful completion of the training
prescribed under the RPF Rules, which the applicant carried out successfully

and consequently he was confirmed in service.

A copy of the order dated 28.03.1988 is

annexed as Annexure — 1.
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4.3. That the applicant states that his appdintment wsaRatFRGHAN

(Constable) in the RPF was initially against a Group - D post but subsequently

the pay scale of Fireman (Constable) was revised by the 5

Pay Commission
and his status was upgraded to that of Group — C category and was also
extended a higher times scale of pay i.e. Rs. 3050/- to 4590/- w.e.f. 01.01.1996,
by an Executive Order of the Railway Board issued in the year 1997. The fact
that the revision of scale of pay by the 5" pay Commission had revised his
status to that of Group — C category was not officially made known to the
incumbents including the applicant by the respondent authorities and they were
kept in dark regarding the alleviation of their status to Group — C category. It
was only after the absorption on transfer of the applicant against a Group — D
post (peon) in the Accounts Department of the Railways, it came to light of the

applicant regarding his actual status of being a Group — C category employee

in his erstwhile department i.e. the Fire Wing of the Railway Protection Force.

4.4. That_ your applicant states that while he was continuing in service
as a Fireman (Constable) in the Fire Wing of the RPF, in the year 1993 it was
decided by the Railway Board to close the Fire Service Wing of the RPF and
accordingly instructed the Zonal Railway to declare the stuff surplus and
accommodate them in the protection force by taking option and such staff who
does not opt for redeployment were directed to be deployed in the Executive

Branches against identical grades.

4.5. That your applicant states that when an establishment is closed
the modalities to be followed for appropriate redeployment of the staff are as

under: -

(a) A list of surplus staff is to be prepared Pay-scale-grade-status wise.

(b) Possibility of re-deployment in other department or other wings of the
same department has to be examined. v

(c) Seniority of the incumbents is to be maintained in the matter of priority
for absorption. '

(d) The affected staff be kept informed of the exercises carried out by the

administration for their re-deployment.
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4.6. That your applicant states that in terms of the decision of the

Railway Board, the N.F. Railway Authorities decided to close the Fire Wing
Service under it. The said decision had the ramification of rendering the
applicant defunct and jobless and the respondent authorities had also advised
the incumbents to apply elsewhere for absorption. Aggravating the situation,
the Railway administration also did not comply with the necessity as stated
herein above. Compelled, the applicant had to apply for his re-deployment in
the Accounts Department against a post commensurating to the status and rank
attached to the post held by him in the erstwhile Fire Wing in the RPF. The
application preferred by the applicant was forwarded by the Assistant Security
Commissioner (Fire) N.F. Railway to the F.A & C.A.O, N.F. Railway vide a
letter bearing No. P/ 3/ F/ Pt-VII dated 22.08.97.

A copy of the letter dated 22.08.1997 is

annexed as Annexure- 2.

4.7. ~ That your applicant states that his case for absorption in the
Accounts Department was considered favourably by the respondent authorities
and he was absorbed against a Group-D category post of peon vide the
communication bearing no. CSC/ N.F. Railway/ Maligaon dated 01.06.1998
and was offered a lower scale of pay than what was extended to him by the
revision of pay and status affécted by the 5" pay commission. The pay received
by the applicant in the rank of Constable was Rs.3425/- in the scale of pay of
Rs. 3050 — 4590 and on his absorption as a peon in the Accounts Department
was fixed at Rs. 3200/- in the scale of pay of Rs. 2550 — 3200. The applicant

being in dire straits and urgent requirement of a job to feed his family, ignorant

of the fact regarding the alleviation of the status of the post held by him in the

erstwhile establishment to that of Group-C category accepted the offer and
joined in service as a Peon (Group-D) in the Accounts Department of the
respondent organisation. Nowhere in the terms and conditions imposed
towards absorbing the applicant disclosed that he was absorbed against a post

fower in status to that of the post held by him in the Fire Wing Service.

A copy of the communication dated

01.06.1998 is annexed as Annexure — 3.

ASUBaVe TRisunar
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4.8. That your applicant states that after joining as a peon in the

Accounts Department, it came to light that he has been discriminated in the
matter of his absorption on being rendered surplus staff inasmuch as his juniors
in the erstwhile Fire Wing of the RPF have been absorbed against Group-C

category posts carrying a higher scale of pay and their seniority was also

protected giving them the benefit of their past service. Immediately the

applicant represented before the concerned authority for rectifying the anomaly
towards meting him out with hostile discrimination in the matter of his
absorption and prayed for his absorption against a Group-C category post with
effect from the date of his absorption in the Accounts Department with a
further prayer for protection of his scale of pay as extended to him by the
recommendations of the 5" pay commission. The said representation did not
find favour with the railway authorities and his prayer for absorption against a
Group-C category post was turned down vide a communication dated
25.11.1999 on the ground that the applicant had accepted all the terms and

conditions of his absorption in the Accounts Department.

A copy of the order dated 25.11.99 is

annexed as Annexure — 4.

4.9. That your applicant states that mere perusal of the order dated
01.06.1998 would reveal that his absorption in the Accounts Department was
on account of inter-departmental transfer and “Transfer” itself connotes
placement from one place of posting to another carrying the same status and
scale of pay and on this count alone the absorption of the applicant against a
Group-D category post in the Accounts Department is rendered unsustainable
in the eye of law. It is pertinent to mention here that after the closure of the -
Fire Wing in the RPF till the date of absorption of the applicant in the
Accoﬁnts Department, the respondent authorities had not prepared any list of"
surplus staff of the erstwhile Fire Wing for re-deployment and such staff
including the applicant were totally in the dark regarding their fate. The
applicant was also not aware of the alleviation of his status to that of Group-C
category, but the respondent authorities being his employer was very much

aware of his such status. Under such circumstances it was the bounden duty of




the a “Model Employer” such as the respondent authorities to seek clear option
from the applicant as to whether he would prefer to join against a post carrying
lower status and pay than what he was enjoying in his erstwhile place of
employment. The applicant being a lowly educated employee unaware of the
legalities of such absorption procedure by way of re-deployment, has been
unjustly and unfairly dealt with and such indifferent attitude towards its own

employee, causing huge injustice in the course, is uncalled for and unexpected

on the part of a Model Employer such as the organisation of the Railways.

4.10. That your applicant states that as his prayer for absorption
against a Group-C category post w.e.f. the date of his absorption in the
Accounts Department was turned down by the authorities, he along with
similarly situated employees approached the Railway Mazdoor Union and the
Union on behalf of the affected employees espoused their cause before the
respondent authorities and ultimately an Industrial Dispute was raised before
the office of the Assistant Labour Commissioner and conciliation proceeding
‘between the N.F. Railway Management and the Union representing the
applicant and other employees having failed, the office of the Assistant Labour
Commissioner ( Central ) Guwahativ vide its communication bearing no.
8(63)/2000-G/A dated 02.07.2002 apprised the office of the Secretary,
Government of India, Miinistry of Labour on the issue. Thereafter, the matter
was referred to the Central Government Industrial Tribunal for resolution of
the Industrial Dispute between the Management and the applicant/workman

vide a notification bearing no. L-4101 1/27/2002-IR(B-I)-dated 10.12.2002.

A copy of the communication dated

02.07.2002 is annexed as Annexure — 5.

4.11. That your applicant states that the Hon’ble Central Government
Industrial Tribunal registered the reference as Reference Case No. 9 of 2004
and both the management and the applicant part.icipa.te.d in the proceeding
before the Hon’ble Industrial Tribunal and the term of reference before it was

as under :
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“Whether the action of the Management of N.F. Railway in not granting
the Group-C post/category to Sri Tapan Kr. Baishya and Abul Naser at
the time of absorption to another Deptt. as surplus staff w.e.f. February
1998 is justified? If not, what relief Sri Tapan Kr. Baishya and Abul

Naser are entitled to? ”

4.12. That the applicant states that amongst others, it was argued on
behalf of the applicant/workman that his absorption in the Accounts
Department against a Group-D category post was in violation of its own policy
decision adopted by the railway authorities. The Railway Board had‘vide its
communication bearing no. 92/Sec (E) S R-1/1 dated 16.09.1993 circulated the
guidelines to be followed while absorbing surplus staff in the Executive
Branches. It was categorically made clear therein that the status and scale of
pay ‘enjoyed by the surplus staff should be protected at the time of their
absorption in the Executive Branches. The said aspect of the matter was
- reiterated by the Railway Board vide another communication bearing
No0.99/Sec (E) S R 3/17/C C dated 01.12.2000. By the said communication it
was further decided to implement the directives passed by the Hon’ble Andhra
Pradesh High Court in Writ Petition No. 20664 of 1997 with regard to the
absorption of the surplus staff in the Executive Branches. The Hon’ble High
Court in the abovementioned Writ Petition had directed the respondent
Railways to review the cases of all the staff members who have been absorbed
in the fire service with reference to the seniority which was maintained in the
fire branch and to protect the same in the Executive Branches giving the
benefits as per clause 2 of the decision taken on 11.01.1993 and to review the
promotions given to the juniors ignoring the claims of the seniors and take
appropriate steps to promote the seniors on the basis of the seniority which was
maintained in the Fire Service Branch. Be it stated here that the juniors of the
appliéant in the erstwhile Fire Wing of the RPF who were absorbed in the
Executive Branches against Gfoup—C category posts have got further

promotion in their respective branches superseding the applicant in service.

Copies of the communication dated

01.12.2000 is annexed as Annexure — 6.
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The applicant prays before ur msdhlps to
direct the respondent authorities to place before this
Hon’ble Tribunal copy of the communications dated

11.01.1993 and 16.09.1993.

4.13. That your applicant states that the Hon’ble Industrial Tribunal
decided the reference vide its award dated 14.03.2005 in favour of the
applicant/workman and held that the non granting of the Group-C post at the
time of absorption to the applicant in the Accounts Department to be bad in
law and directed for promoting the applicant to a Group-C category post. The
Hon’ble Tribunal while categorically rejecting the stand of the respondent
Railways that since the applicant had accepted the terms and conditions to join
against a Group-D category post at the time of his absorption, he was now
estopped from raising a claim for his absorption against a Group-C category
post, had held that no workman enjoying benefit of the 4" and 5" pay

commission would choose to join against a lower category post.

A copy of the award dated 14.03.05 is

annexed as Annexure — 7.

4.14. | That your applicant states the after the award dated 14.03.2005
was passed by the Industrial Tribunal directing prbmotion of the applicant
against a Group-C category post, the respondent authorities had promoted the
applicant as an Accounts Clerk (Group-C) w.e.f. 13.07.2005 vide an order
dated 28.07.06, inspite of the fact that vide the term of reference it was held by
the Hon’ble Tribunal that the non granting of Group-C category post to the

applicant at the time of his absorption in the Accounts Department was not

justified and to be bad in law.

It is pertinent to mention here that although the order dated 28.07.2006
states that the order promoting the applicant as an Accounts Clerk was given
effect to w.e.f. 13.07.2005 i.e.; the date of pass/ing the award by the H;)n’ble
Industrial Tribunal, but in fact, ‘the date of passing of the award is 14.03.2005
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A copy of the order dated 28.07.06 is

annexed as Annexure — 8.

4.15. That the applicant states that in terms of the order dated 28.07.06
he joined his service as an Accounts Clerk in the Accounts Department of the
Railways, but his grievance as regards his absorption against a Group-C
category post w.e.f. the date of his initial'absorption in the said department and
also the fixation of his scale of pay against the post of Accounts Clerk w.e.f.
the said date still continued. As such, he preferred a representation dated
05.12.2006 praying for extending to him the benefit of the status and the scale
of pay attached to the post of Accounts Clerk w.e.f. the date of his absorption'
in the Accounts ‘Department. The prayer made by the applicant vide his
representation dated 05.12.2006 was rejected vide an ofder bearing no.
PNO/AD/80/496 (Loose) dated 21.08.2007. Thereafter the applicant pursued
his case once again before the Railway Mazdoor Union for a considerable
period of time, but without any fruitful result. As such, the applicant is before
the protective hands of Your Lordships’ praying for redressal of his genuine

and bonafide grievance.

Copies of the representation dated 05.12.06
and the order dated 21.08.07 is annexed as

Annexure — 9 & 10 respectively.

4.16. That the applicant states that the order dated 01.06.1998
absorbing him against a Group-D category post was prima facie illegal to the
core of it inasmuch as his said absorption in the Accounts Department was by
way of transfer and an incumbent posted on transfer to another place cannot be
made to join against a post carrying lower status and scale of pay. As such, it
was the bounden duty of the Railway authorities to rectify the said anomaly
when the applicant had specifically highlighted and prayed for his absorption

in the Accounts Department against a Group-C category post.

4.17. That the applicant states that in the office order issued by the
General Manager (P)/ N.F. Railway, Maligaon vide communication bearing

No. O. E/283 (M)/ POH dated 13.07.99 it appears that Sri Ajit Kumar Baishya

unat
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and five others Gangman of the Fire Wing of the Security Department, who

were junior to the applicant, were holding the supernumerary posts on being
rendered surplus and finally absorbed as Clerk in the Mechanical Department
with the protectidn of their status and scale. This is a sheer discrimination
meted out to the applicant resulting in violation of the policy decisions of the
Railways and also infringes upon the mandate of Article 14 and 16 guaranteed -
under the Constitutional of India and such discrimination being without any
| intelligible differentia, ca{nnot stand the scrutiny of law when its legality is

tested on the anvil of the provisions contained in the said Articles.

A copy of the office order dated 13.07.99 is

annexed as Annexure —11.

-

4.18. That the applicant states that the Hon’ble Central Government
Industrial Tribunal having held vide the reference dated 10.12.2002 that non
granting the Group-C post/category to the applicant at the time of absorption in
the Accounts Department to be unjustified and having directed the respondent
authorities to promote the apialicant to a Group-C category post; the applicant
was entitled and is required to be prombted/absorbed against a Group-C
category post w.e.f. the date of his absorption in the said department. The
discrimination meted out to the him in not absorbing his service against a
Group-C category post at the time bf his absorption in the Accounts
Department has resulted in the violation of the Policy Decision of the Railways
itself, which itself renders the action of the respondents in not absorbing his
service against a Group-C category post and also protecting his scale of pay to
be bad in law more so, when the Hon’ble Industrial Tribunal decided the

reference dated 10.12.2002 in favour of the applicant.

4.19. That the applicant states that the order dated 28.07.06 promoting
him against the post of Accounts Clerk has still not redressed his grievance
fully inasmuch he has been granted the status and pay of a Group-C category
employee w.e.f. 13.07.2005 and his erstwhile juniors in the Fire Wing still
ranks senior to him and the scale of pay received by him at present is still less
than what is being received by his juniors who were absorbed against Group-C

category posts in the Executive Branches, which itself is in violation of the
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directives contained in the communication dated 01.12.2000 issued by the

Railway Board.

4.20. That the applicant states that the discrimination meted out to him
in not absorbing his service against a Group-C category post at the time of his
absorption in the Accounts Department has resulted in a.perpetual/continuous
grievance for the applicant inasmuch as he still ranks Jjunior to his erstwhile
juniors in the Fire Wing Service of the RPF and the scale of pay received by
him at present against the post of Accounts Clerk has been so fixed w.e.f. the
dated of the order dated 13.07.2005, which is a date much later than the date on
which the scale of pay of his juniors were fixed against Group-C category
posts on their absorption in the Executive Branches. Consequently, the juniors
of the applicant in the erstwhile Fire Wing Service is receiving their pay at a
much higher stage that that of the applicant resulting in continuous deprivation

and discrimination being meted out to the applicant.

4.21. That the applicant states that interpretation and application of
State Labour Welfare Policy, in the case of Re-deployment of surplus staff and
retrenched employees, which are consistent with the public. interest; technical
grounds to deprive incumbents of employment should not be over emphasized
and the case be solved in its true perspective and the said sentiment found
favour in the celebrated judgment of their Lordships® of the CAT/GHY in Sri
Durlove Chandra Medhi’s case, reported in AISLI, Vol 53, Pt-III, page 447,
1994 . Thus, when the applicant was kept in the dark by the Administration/
their employer about their status, grade, position in the surplus list according to
their service seniority, he cannot be held responsible for accepting a Group -D
category employment in redeployment of his service. This is sheer violation of

the Railway Rules itself.

4.22. That the applicant states that while answering to the question
raised by the Assistant Labour Commissioner, Guwahati during the
conciliatory proceeding before it regarding the anomalies and disparity in the
matter of re-deployment of Sri Tapan Kumar Baishya and Md. Abul Naser
against Grade — D of category posts in comparison to their junior staff in the

Fire Department and absorbed against Group-C category posts, the N.F.
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Railway’s reply vide communication bearing No. /17 /LegeTl_ Cell/ 820/2000
"dated 03.10.01 was far from the fact and ridiculous on the ground that since the
workmen Sri Tapan Kumar Baishya and Md. Abul Naser did not raise the
question of absorption in Grade — C at the time of their redeployment, therefore
their transfer as peon to Accounts Department is final and irrevocable. This is
really a silly reply and is not protected in the eye of law in any Rules of
employment. This reply rather reminds of a treatment of the medieval master’s
relation to his servants when the bond labour system was in force. It was the
suo hmtu duty of the Administration to dissect the case of absorption very
carefully and meticulously while redeploying the surplus staff of the Fire
Service Wing of the Railway Administration. The closure of a particular
section of service of a department shall not hold its penﬁanent employees
- responsible and therefore cannot seal their fate altogether due to the lack of

foresight and want of prudence of the Administration.

A copy of the communication dated

03.10.2001 is annexed as Annexure — 12.

4.23. That the applicant submits that a man who has got the hunger and
has no means to satiate his appetite shall have to eat anything in the dire
necessity and if forced to do so, but that does not mean that one should supply
most carelessly the rotten and waste food to satisfy his belly taking the
advantage of his helplessness. The freezing of the Fire Wing of the security
department of the N.F. Railway was not due to any inadvertent actions of its
employees, it was the cause of prudence and foresight of the Administration
and for such gross lapse, the employees on being rendered surplus cannot
suffer for no fault of their own and more so, when the list of surplus staff was
not made available to them by the administration/ management before seeking

“option” from them for their transfer to other departments.

4.24. That the applicant states that while the case was pending before
the Labour Commissioner for amicable settlement of the dispute, the above
issues were raised by the Labour Commissioner, but N.F. Railway

Administration had not thought it to be of any necessity to reply for arriving at
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4.25. That the applicant states that the letter issued by the FA & CAQ/
N.F. Railway, Maligaon vide communication bearing No. E&O/ AD/ 68/ 274
Pt. XIX dated 29.11.99 is also another example of N.F. Railway adamant
attitude for considering the representations of Sri Tapan Kumar Baishya and
Md. Abul Naser and some others for absorption against Group-C category
posts, which were not considered only on the grounds that they have accepted
the terms and conditions of their absorption against Group-D category posts
ignorant of their real status, which was not made to be known to them at fhe
material time prevailing when they were rendered surplus. But it does not
mean that an employee who is already in a Group-C employment against a
permanent vacancy shall be treated so harshly even when there were clear
vacancies in Group — C employment at the time of his redeployment on being

rendered surplus because of the administrative reasons.

4.26. That the applicant states that it appears from the performance of
the N.F. Railway Administration as a whole that they have not at all dealt with
the cases of the employees of the Fire Wing of the Security Department
“sincerely, more particularly the case of the applicant when the Fire Wing was
closed, violating Ministry of Railways/ Railway Board’s clear direction to all
General Managers of the Zonal Railways and production units communicated
vide No. 99/ SEC(E)/ SR-111/ 17/ CC dated 01.12.2000. It appears that the
N.F. Railway itself has formulated their own Rules .of employment violating
their superior body, i.e. Railway Board’s guidelines and Railways’ codified

Rules and procedures.

4.27. That the applicant states that immediately after noticing such
gross irregularly and adopting of unfair means and the blatant discrimination
and wanton attitude of the Administration, the applicant appealed to the
concerned authorities for rectification of such wrong perpetuated to him and-
prayed for redressal of his grievances according to the Rules of redeployment
of surplus staff, but to their utter dismay and as ill luck would have it, they

could not attract any sympathetic consideration from any of the authorities they
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prayed before with their repeated representations and appeals, by both written

as well as oral submissions.

4.28. That the applicant states that even in the conciliation proceedings
before the Assistant Labour Commissioner (Central) Guwahati, the N.F.
Railway Administration did not feel it to be an imperative necessity for
rectification ‘of the procedural lapse on their part as per the norms and

procedures of the Railway’s own set of rules.

4.29. That the applicant states that as per settled principles of law it is
desirable that while dealing with an employee’s case the employer should have
to rise and act above personal consideration and remain “just” and impartial;
but in the instant case the Administrative action proved to be of unfair, unjust
and arbitrary, consequently violating the Railway’s own set of norms and

Rules.

4.30. That the applicant states that inaction and the wanton attitude of
the Railway Management have violated the principles- of Natural Justice,
Administrative Fair Play and the set of Rules established. by the Railway
System itself in not extending to the applicant his “just dues” of legitimate
claim and thereby infringes upon the mandate of Articles 14, 16(1), 39(a) &
309 of the Constitution of India. ' |

4.31. That the applicant states that he has no other appropriate, equally

efficacious alternative remedy available to him and the remedy sought for -

herein when granted would be just, adequate, proper and effective.

4.32. That this application has been filed bonafide for securing the

ends of justice.

S. GROUNDS FOR RELIEF WITH LEGAL PROVISIONS:

5.1 For that the action on the part of the Railway Authorities in non

granting to the applicant the benefit of his absorption against a Group-C
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category post in the Accounts Department w.e.f. thé date of his absorption in

the said department is bad in law as well as in facts.

5.2 For that the absorption of the applicant against a Gr‘oup-D.
category post in the Accounts Department was by way of transfer and placing
an incumbent on transfer against a lower category of post both in terms of
status and pay is out rightly illegal and interference is called for from this
Hon’ble Tribuﬁal towards rectifying the illegalities committed and deprivation

meted out as a result of such irregular absorption.

5.3 For that the N.F. Railway Administration have not followed the
cardinal principles of “Equal Pay for Equal Work” and “Equal Protection of
the Laws” and thereby invited discrimination amongst employees and

infringed the Constitutional provisions guaranteed under Article 14 and 16.

54 For that the N.F. Railway Administration have flouted their own
set of Rules and violated the directives of the Railway Board, the Apex
Authority on Railway systems’, rules and proceedings as regards redeployment

of the employees of the Fire Service Wing on being rendered surplus.

5.5 For that the N.F. Railway’s stand towards not granting to the
applicant the status and pay of a Group-C category post was absolutely
unjustified and in violation of its own policies and rules and resulted in blatant
discrimination and the infringement of Constitutional safeguards for the Right
to Equality and Right to Employment and thereby hits the Article-14, 16(1) of

the Indian Constitution.

5.6 For that the N.F. Railway Administration turned down all the
representations/ appeals preferred by the applicant to examine his cases on
merits as per law/ rules and consider granting of Group — C status in true
perspective of dealing with the case of employees in a welfare state and not

according to its whims and caprices.

5.7 For that the Hon’ble Industrial Tribunal having decided the

reference in favour of the applicant vide its award dated 14.03.2005, the action




on the part of the respondent authorities in not granting to the applicant the
status and pay attached to the post of Accounts Clerk w.e.f. the dated of his
absorpﬁon in the Accounts Department is bad in law and in interference is
called upon from this Hon’ble Tribunal towards rectification of the said

anomaly.

5.8 For that in any view of the matter the impugned action on the
part of the respondent authorities in denying to the applicant the benefit of
absorption of his service in the Accounts Department against a._Gr
category post w.e.f. the date of his absorption in the ?@%ﬁ&l{ﬂa@m&s&m““a‘

unsustainable in the eye of law.
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The applicant declares that he has no other alternative and
efficacious remedy except by way of filing this ‘application. As such he is

secking urgent and immediate relief.

7. . MATTERS NOT PREVIOUSLY FILED OR PENDING BEFORE
ANY OTHER COURT:

The applicant further declares that no other appliéation, writ
petition or suit in respect of the subject matter of the instant application is filed
before any other court, authority or any other bench of the Hon’ble Tribunal

nor any such application, writ petition or suit is pending before any of them.

8. RELIEF SOUGHT FOR:

Under the facts and circumstances stated above, the applicant
prays that this application be admitted, records be called for and notice be
issued to the respondents to show cause as to why the relief’s sought for in this
application should not be granted and uplon hearing the parties and on perusal

of the records, be pleased to grant the following reliefs.
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8.1 - To direct the respondent authorities to absorb/promote the
applicant against a Group-C category post i.e. Accounts Clerk in the Accounts

Department w.e.f. the date of absorption as a peon in the said department.

8.2 To direct the respondent authorities to fix his pay in the scale
prescribed for the post of Accounts Clerk w.e.f. the date of his absorption as a
peon in the Accounts Department and thereafter extend to him the annual

increments as he would have been entitled to.

8.3 To direct the respondent authorities to equalise his scale of pay
with that of his erstwhile juniors in the Fire Wing Service on being absorbed
against Group-C category posts in the Executive Branches.

8.4 ~ To direct the respondent authorltles to restore the seniority of the

applicant in the Accounts Department as was maintainéa $}ﬁﬁ1¢]ﬁé’§§“§i@%§r m;

Central M!‘““‘

Wing.
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8.5 Cost of the application. ﬁ;—grmﬁ'a :
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8.6 Any otgher relief/ reliefs that the applicant in the facts and

circumstances of the case would be entitled to.

9. INTERIM ORDER PRAYED FOR:

In this facts and circumstance the applicant does not pray for an

interim direction at this stage but however prays for early hearing in the matter.

10. ............

11. - PARTICULARS OF THE LP.O:
i) 1.P.O No. D390 3F494)
ii) Date | D2, 2,69
iii)  Payableat Guwabhati .

12.  LIST OF ENCLOSURES:

As stated in the index.
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I, Sri Tapan Baishya, aged about 39 years, resident of Railway Quarter
No. 275/A, West Gotanagar, Maligaon, Guwahati - 781011 in the District of
Kamrup (Metro), Assam, do hereby solemnly affirm and verify that I am the
applicant in this instant application and conversant with the facts and

circumstances of the case, the statements made in paragraph 1, 2,3 2.(1,

3,:4,5,9,16,38,19,20, 24 and 23 {032), % Fe12 are true to my

knowledge; those made in paragraphs A (2,€,7,2 10,144, 12,43 R

14,35, 1% and 22 are true to my information derived from the records
and the rests are my humble submissions before this Hon’ble Tribunal. I have

not suppressed and material facts of the case.

And 1 sign this verification on this the 304 day of Jammary |
' v

2009, at Guwahati. '

DEPONEN
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Government of India
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O/O the Assisisnt Lebour Commissioner
Rajgarh Road, Chapdmari,
Guwahati—781 603,
No+8(63)/2000~-G/A EEE

To -
The Secretary,

Minisctr»y of Labour
Shram Shakti Bhawan

Rafi Marggiew Delk
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Buwahati Bench.

e

JAN 2003

- Subjecti= Industrial Dispute over non-granting

o of Pay Scale and status in respect
of absorbtion of Surplus Staff in.
between the Management of N,F.R1ly{

Sir,

& Railway Mazdoox Union,

The GGRO?FiAEdcgwﬁaf?bNﬂa&i,M§2deor~Bnian;

27/8, Rest Camp,P.0.Quwahati=12 ralsed an Industrial Dispute

in respect of the non-granting of proper Grade at the time

of abgokbtion of Surplus staf :violatxngé

policy of the Raiway Boasd in their let

the quidelines and -
» vide No, Mil dated

62752000 (copy enclosed in Annexure~1)J The Union stated

that Shrl Tapan Baishya and others have heen working in the
FPire Service in the N,F,Riy, due ta abolition of Fire Sexvice
in the N.F.Rly, in the year 1998 they required to be absorbed,

While the policy and prineiple of absorbtion as per Junior

and Sunfor had not heen considaereds Union stated that Sri Tapan
Baishya and others had seywing in Category *‘C' in the Fipe

Service but while &héy-ﬁo!é;AbSGrbbd¥lahe7 viere absorbed

in Group *H'. Even more; the Unilon s

ated that the jJuniors

also while absorbed pad given tho ‘G’:o‘up “C,f'_”'glqtegory;.‘; o

un7hav1ng ih@”pispﬁté:to ﬁhe,ﬁafﬁi&ﬁ*ﬁ%&.,

noticed for Joint discussion/conciliation. and accordingly

it were held on sevaral d

“dateal But it ap
cut come 1n resolving the dispute amicably mame rosul
to selzed the dispute in comciliation on 3.10,01 and finally
on 138,10501 the dispute in question recaded failure exparte

¥

for the non appesrance af the Msnagement! '

The Menagement on sevéeral ‘dates attended the

ge@xs;thatzgo*pet;tioh
ly wamo cut resulting

Joint discussion but without on effective participation.
However vide lotter NoiB/170/Legal Gell/820/2000 deted

Ot , . NREXUD e the Mansgement.

stated that Shri Topan Daishya and others jJoined as Peon
in the Pay Scele of L.2550-3200 (Gr.D) while admitting the
foct that ati the time of the clearing surplus staff at the
Fire service Depaxtment. they were in the Pay Scale of

3.10,2001 (Copy enclosed in Annexure~II

B3, 3050~4590/= 1,0, Gr.*'C* category. The Management pointed out ¢

thet the incumbent concerned did not' reised the question of

Q"Wd o be iruc
e,

g/ Advocats

Contdip=2/



PRS-
—

~been accepted by the Manageément, Also; the Union vemain .

proper status and scale which is absolutely ¢orrigible. In

-25
ahﬁoigti@n oy for their péy“prﬁ‘_é%ioﬂ and otharwise %o}
say that the incumbent concerned has accept the terms and
condition of absorption which is final and irrevicable ad
as such the instant dispute has got ho marit, S '

P Y, T

The Unlon further explain that Shri Tapan Baishya
and others while declaved surplus in the Pire Sorvice Deptty
ia the year February,1998, they applied to tho FA & CAO,
Malligasn to absorbed In the Account Deptt, 4n the come Capas
city l.es Category 'C*' 4n the Pey Scala of 2 ,3050.4590/e
But they were absorbed in the Lower Scale in Grade 'D', On )
the other hand othexr congtables of Fire service had been absore:
bed in Gri'C' catagory who wexe Junior to Shri Tapan Baishya |
and Md.Abul Kaser as pex seciority list, As a 'whole the L on
¢ontradicted the views of the Managemiant are not tanable due
to the baslec fact of 17 the policy decksion of the Rly.Board -
was not followed in respect of absoxption and surplus staff
2. the staff cencorned applisd foxr thelr absorption in the eeed
Accounts in the similar scals but not a grade‘Q;,%hatﬂqnaggﬁ -
ment on revisicn of Pay Scale in June/July'98 w,e.f. 1e1.96 did
not asked the staff concerned, if they wanted to pey accept 7
the pay s¢ale in which they wers absorksd in reference to the
pre-revised scale, Also the staff concerned preferred appeal .
in the year 1999 for granting them the benefits of absorption -
in reference to the reviged Psy scale of 5th:Ceniral Pay ,
Commission weel .ty 101096, However, during the course of cole
ciliation it appeaxrs that the demand of the Union has not K

A A et e S it &

adament on their stand thet there had becn certain dapses
on the part of the Management in respect of mmending the

that state the urdersigned made constant persvetion and put all
out effert to apprise both: the parties for resolving the ;
¢ispute amicable but unfortunately non ke of the vartiss
receded from their gyn—ctandievn views and hence the dispute
1n£qg?stiq\ wgpid rotiBave boen) resclved and thus snded in
& fallures E » o

b wtF 3

e s s Pt

1.0 JAN 7009 } } Yours falthfully)
Enclo:As above  oAm@RS | P/ o
| Banch | { AcKe CHakraborty )
Asgtt.Labour Commissionexr{C)
mant. of IndiasGun

E’ caahat

—

Cppy,for.ihformaﬁian to ¢
14 ReLl G (C) JGuwehaty | |
‘2, Genaral Manager(Personal).N.F.Riy,Maligaon

Guwahati-11 .
///a¥~Gonaral Seeretary, Rly.Mazdoor Unior; 27/B,
g Rost Camp;Pandu,Guwahati-12 - \

A
Asstt.Labour Ca@gass; onex(C)
Government of IndlaiGuwahat

SRS _Y
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MINISTRY OF RAILWAYS NG

RARLAYAY BOARD.
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. New Delhi, DI301.12.2000

1

A . .

The General Managers,
A Zonal Railways &
!"rcaducli(m I,_;’llilsQ‘f -

L
AL i. .

%uh Absol p(mn ol fire smﬂ u( l'xccuhvc Uchh

When the: Ffre Branch of R”l' ‘was, |)a|(mlly clo\é(l in lhe ycm r196

fire stall, rendered surplus were |le6|1.)<.<]":11 the Lxccunvc Bzaudt m‘.lccmdancc mth Um
puidelines issucd vide Boaid’s lcllu_un‘.z?.ﬁu_._g )'S R-A/1DL: 16009 1993, “The 1 ire

Hmmh was completcly “closed in- 1999, aiid the’ Surplus: ‘stalF. wclé .rbﬂmbcd in Jhc,

[Zaecutive Branch and in RPSE, Son@- of the fire sta(l absorbed iii the Tixecutive Braneh
in 1992 were promoted to higher ranks in the normal course and had’ beeome senior

some of the fire personnel absorbed infthe year 1997, This may be the case with some of

the fire personnel \vl\() lmvc been absorbed in the Exccutive Bratich and BPSE in (he year
1999, "Fhe transler ¢ (nc stall” (0 Execulive Branch in RPSIF has beens done due (o
administrative exigencey. chcc the. sldﬂ who were absorbed in Executive Branch in (he
year 1997 and those who wera abs mbcd in the, l:‘(eulllvc Branch andiRPSIE in the year

1969 shail get the vmuu(y el plom()tu)q»
A whao were absorbed in the said b«.mchesl‘un Garlier tecasions,’

ad by tl'lis,'somc fire staﬂ" ol South (‘cn(ml
h-Court of AndhraPradesh at lly(luabd(l
f .nlnnm«lmhon The Court has given the
[ That the respondents shall Feviewiho c'lscs':ol‘nl! llu. .s(aﬂ munl)us whu hiive
~ been absarbed in the five'y ,wch Senia
maintained in the fire ln.mch nd Lo pmlcc(
giving the benefits as per (,l \cs 2 of the:dedision” lm
also (o review (he |)|(nnolmns ;:,tvcn (o lhc juniors” mmnm, thie cliims of the
seniors and take «l[)['\l()[)lldlc lum.,,(u pmnmlc the seniors on the basis of e
seniority wlich was maintained al: the lire, service branch: subject (o promotion
rufes. 1 necessary notices should! he given Lo the junior cmplm ces-who were
given promotions m pldeluu,(, m pcll(I()ncm and hear (hun s (hcn péss

H()wcvu |t was nol. donc $0. A“,
lewav filed a \\/ul pektion in the! mon-__hlmk
in Writ Petition No. 20664 of 1997 against
following (Illcc(l(mx . o

lhe sanic in he'Fs

o™ C o appropriate arders, : ;

2 However, it is nmdu clear lh.r( H;c‘ \!)',()lpllon shall: bc mi t(l(. ()nly in l xecutive
Branch c‘\<c;)t the (-mp'u,lu" ‘(th ,mnm:;lv optéd (o remain i the Speeinl
-~ toree, , IR

"'ll any; at par wuh thur !HHHC('h fe juniors

with refi cnee’ lo (lte' uuon(y which was -
,:«.cnu (‘ Umnch :
on” T Ol 193 and .

-~
\ H
AN ‘ by Ganaral AMarase

A fimts g;"' \H" e |
ate ) : | ‘
%o 1o %ﬂ wiftsmTa, rpm'm v , 3 U JAN 2009

N V Mailwny B ’ - ’.m :ti

' T‘(n‘l“vu(” e nd "
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Y el ad Finanee, h(l' cided To implement (e first direoti

jwliui:\l forem

o e

amined i Board's affice mn umanll.llmn with the L.
on with inmediate cﬂcu

appeal bclmc the z\ppmpimu, . :,

The above direet s WOre ey

vegards dircctive Nu 2 ) South Centrat Kml\my may hl L 4N

The dead hne vrescribed by the llun ble court. for. (hc ,1
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Date of application
for the copy.

Date tived for
notifyiug the
number of stamps
and folios.

Date }')lrlrv)t-li'\.lci“s.'lultthu

requistté” stdmps and
folios.

Date on which the

Copy was n,ady for
dehvexy ' ‘

‘, "'t m'h { o’\
. '.’iut, é:‘."‘ o\
." : g
i

Date of making over
i.the copy to the

- ‘applicant, -
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IN THE CENTRAL GOVT.: INDDS TRIAL 1' RIBUA»AI -C{J,‘»rLABOUR COURT ;
GUWAHALTT :e02p: B LS&AM

Present :-

Date u[ Awniard: -

2. 7. a§

" %0 7."2@'5

éo;f oS

Shri H A.Hazarika,
21 viding Officer,
CGIT-Cum-Labour Court, Guwahati.

i the matter of an Indhestrial Dispute between ~

{he General Manager(B), N.F Railway, Guwahati. ;-

)
S, .

-~ Vg -

B

RS Centramdmm!stmﬁ?w%unal

30 W 2008

. GuwahatiBanch J

T e rnne =

-AWARD-

Workmen rep. - b the General Secretary, Rail'* Mazdoor
Unmz N.F. Raibway,27/B, Rest Camp, Pandy. o C '
~~ o . ) T g
REFERENCE CASE NO. 90F 2004, -

The ¢ sovi. of India, Minisiry of ! aboup, New L lelln vide its ]Votzf catzon v

No.L -H 0117272002 -IR(B-1) dated 10, 12, 02. refernd this ]ndustnal dzspute arose

between the Management of N. /f.Rathay and the workman Sri T.K. Bazshya ‘and Abul . d

Naser for adpcdication and (o pass an Award by exercising powsr confirred under

Clouse-1) «f Sub-ve.(1)and Jub -Sec. (2 n)n/ Section 1G of the !.DAct, 1947 on the /)a\m

of the foliowing Schedule.

SCHEDULE.

b=

Naser are entitled to 2"

wd 10 be true opy

Advocau ' ‘

the Group-C posl/categwy. 10 S}zrl T apan. Kr Bats/ﬁza and Abul Naser at o

the time of absorpt:on io. anolher Deptt A.s surplus staff w.e, f Febz ua/y~

-Conld,..,_..'; s

O G SO

o - . H
. - H
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5 o ' MG s( A ‘"‘T‘J{ﬁg o
T _ Guwahsti Bench
2. On receipt of rejerre(" matter- the State Ina'usmal Tribunal, Guwahati

before the State Tribunal.

~

Court for Novih } wst Re;r.or ’ Cr.makv’z, record of prmeeumg is reeezvea’ by the

Cum-Labowr Csurt at Uuwalzalz

Service Wing in the year | 098 ,y.{’c

_issued notice to both the parties.. Havmg receipt thé Notn,e boih the partzes appeared

3. [t is pErtinent (0 note’ hare that after esiat'ixhment ‘of CGI 7'»'(*74;'71—/ abeir

CGIT-

Meanwhile both the parties have submiltied their written Statement, elc.

e appointed in Group-D calegmy post in NF Razlwny W becunty Deparlmen! oj Fire

1 'me bcncf & Gl their trarafe; m the. Accounts

Department on being render ed surpx'us due {o freezmg of Ihe Fire .Servzces ng and at

this stage their actual status was of Group -C Caleqo;y Accorqu to Board s revised

policy and lxst of Group-C staff surplus was not avazlable to them because of the non

;7741)/1\11111;7 of list by Management. As per Railway Board's pollcv relating to

redeplovment importance should be given to senior staff for absorption in the same pay

and Scale Comparison to their junior s(q{f But'in case of the wor'kmen the Management

il e

has _done whiz:sicallv \I()/ul'll"" zhe Ra,"w.,w Board s calego/ zcal instruction. T hev were.

(i'mzm#' apliices ¢ ./fwu.sf !ac o(.uk’ o; 4:7

‘-w’ri as Jih ”.zv (”()nu...s.won bur thev

were a/;w): bed in Gro: (p~1/ category ihouqli {hen status was upgraded o Group -C and

Scale with effect from 1.1.96. Bozix the workmen werc wozkmg in the. F:re Serwce Wzng at

Pandu and  Guwahati respectively. az:w those - I)ases were closed in ’he year ) 0)5 When

an establishment is ciosed there oy fay lo lzavc been nic dalz uf :eun)l'avnwnt er
8 JZ

Managemenl ha.s noi complied of | mod dity as a result of that thev had to app!v ]or ‘their

o i redeployment in the Aecoums Dcparlmem in Group-D po.st

6.

cemplovees are iot responsible but Management is responsible.

7. That the Munagement did not 1ry 1o setile all the claims of the iiéorkvnen. '

Lven be/o; e the Labour Comn1t.>.s:oner the Managemenl did not tty to settle zt

That for closure or freezing of particular Section of service the permanent

<

| . 1’ e (,a\e of lhe Workmen’:brzeﬂy )‘rom thelr Wrttten Statemem is Ihat I/ny




;%%o{ﬁ

E - Y ‘ o Lt
- Central Administrative Tsﬂ":unal ol
/’/,
30 JAN 2009
_ . =3~ .
. . T !;??t”é’ s B |
o wahatiBench | ;
8. - Thot the inaction of the RoilwapMeanagemeint-has-violated-tlie principle of -
 Natural Justice. ' R
9. Hence, the w ozkmen prayed to pass 'award o give them benef ¢ of status of i
Group-C categor: with fu/l pr oteotzon 0/ ‘semonlv and Pay and Allowanws '
10. - 7/7e case of the. Alanaqement in brtef is Ihat Ihe clalm of the wor/\men is
’ not maintainable in faw. .
‘ 11 " That this Tribunal luzs qot 1o JllllédchIOll o adjudzcate the referz ed. maite)
' as it ought 1o have been before (/w 110)1'b/e C entm//h]mmml ative Trzbuna/ ws 14¢4) of
the CA4T"s Aet 1985,
¥ R That the Worknien namely Sri Tapan Kr. Baishya and Abul Naser applied

10 absorb them respectivelv in Group= D categorv Post and Junior Cleik in the Aceounts
Department in Malivaon. . _ R S

1

L

That the applications of- 1he workmen were accepted by the Competent

Authorite” for absorption in Scale of Rs 7550 3200/~ Jor the Post of 1'-’@0;1 vide Olffice

order | \o G454 dated 13.5.1999 and: (_?/459 da(ed 13/14.5.98 with cerlam terms and
u)mhlmm sucli- as |

i) '/‘/‘1(11 therr A"é'//ié’.)ril.j; w(‘/l..}lie assignéd... ...
iii) Their lien will be mamramed irtheir parent... ... .. ..
iv) Their ()plmn o seek lmn.sfc; as Peoninscale ... ... ... |

v) No 1A D.A Transfer grant...

vi) Their I av nulbe f\ed as per uxlent Rules ...

vii) Thev can not seek: transfer within one and .. .. ...

/4. That-the ahove terms and (()l)«/l/l/lll\ are u(cc'p/c’(/ hy I/m ”m/(men and
there is no scope fo reopen the matter as such A'{anagement praved to-dismiss the claim
t

of ihe Workinen.

Contd.... p/4.

e Y SRR
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15 The workman Abul Naser appeared as WiV.1 and T apan Kr. Baishya

appeared as W.W.2. Both of them are cross examined by the learned Advocaic M.

S.N.Choudhury, for rhe Afunaqement Pl

16. Both the Wokaen deposed that at Ihe time of lhezr transfer o Accoum.s )

Sectzon thev were working in Group -C Category havm Scale of 4th and 5th Pay .

Commission.

17.
and to apply elsewhere as on abolttton (hey wxll be surplu.s F mdmg no ollwr altu native

they were.compeiied to apply in G‘ro_up.——D category but no surplus list _was,-shown by the

Management.
/( fil r. ("\
o

5’

g,: 5 / A z ) That their names are apparent in the seniority list,

; - c;.,‘ ' ,; I eross- examination W1 deposed that he has not received any letier

:\v,\ i / yl')blll abolition of FFire Wing of RPF. That in his ¢1/;;)/{¢¢111011 he has not mentioned that

: \‘\’\\‘-,_,// ‘L,j(")r being surplus in lire Wing RPF, he had to apply for the Post of Junior Clerk.

; s ERAPP 4

| T ™ S0 also in cross-examination WW.2 deposed as regards t/?e surplus, he .
was getling information from his o(7ice, but he has not received any written notices. e

5 kngws 6 workers Junior to hzm were absorbed in Calegory—C whzch he ob]ected They

: dented in their deposition lha:llz’anaga»wm has not commr"ed any mjusace to tham by
giving them Growp-12 Post. »

‘ ‘ 19 Heard the ar Qument subnntled by Iearned Advocate A{r KK Btswa, Jor

{ oo the Workmen and Mr. S.N.Choudhury for the A[anagement Perused lhe evidesice

recorded by me und all other documents in the record.

. 20. The Workmen claimed that they were enjoying the benefits of Scale etc.of

-y

- Group-C of 4th und 3t Pay Commission prior to their absorption in C'atego‘)y—D in

-~ Accounts Depariment. ;‘if}'au'ing the Iabolilz'orz of RPF Fire Wing and to be deﬁmctea they
.. complied the direction of the Management and under compelled czrcumstances f/zey
‘ . applied to get absorpaon in Accounts Department Accordmgly under compc ed

_ circumstances thev Joined.

; cl ' . , B ‘ Con{d ...... p/5. |
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21. © The Management demed t]n. ground agitated by the Workme/z that clue 10

abolishment and being surplused they were absorbed in the Accounts Deparimeni

evasive about Ihe exect status. of Workman al the .staqe of absorptzon from RPff Sec mm’

10 accounts department. Categorically the A4 w could not sav thar there was no#question

of abolislment, surplus and that they were.not the workmen under (..l)'()‘l«lj)"c' category,

‘were absor becl n Valeqozy-D m/lccounts Depai lmem

24, [ find there was quesfzon of abolition of RPF  Fire qu and 1o be

Swiplused. Being afraid to be surplused due to abolition of RPF Fire W1 mg tlze workmen .

Joined in the C ategory D of the Accounts Depar tment, Hence, the ground forwarded by
the workmen about compelled circ.‘umslances /ms' got force because no wo;lnnan will
select 1o be defuncted at the stuge u/nle they are earning their monthly salaries. On the
other hand it is 1o be seen that no workman who is enjoving benefit of Pay: of 4th and 51/2 v
Pav ¢ ommission will choose to come 10 join in ( ategory of Law salary. So the grouml of |

con-zpel/ed clreumsiances is yuite natural, Duri ing 1/76’56 sky lngh pnce rzsmg days no

workman will prejer (o join in law salary leaving the lnqh salary.

2J. 1 hey ought to  have been modality for abolition of a i f/mg Jor
)edep/ovmeur I find no such procedure is /u//()wed by the ﬁ/]a,nagement. So also fhere is
no list of surplus. The seorkmen clazmed that 6 persons junior to 1/7em were promoted o
Group-C. The answer of the M1V in Ihi.s ormmlumn is also evasived, So what | find the
claim of the yorkmen has g0t legal force that they are c/Lpuved Srom /uq:lzmat:. .

entitlement. As per-the MV there is presently no existence of vacancy in (_rfoup C. What I

Jind workmen are in continuous service in the N.F Railway A!anagement Mahgaon ‘For

ends of Natural Justice, the AJanaqemem can not deny the Iegztmzate claim . of the
orkmen in present circumstances of the case. It is the res pomzb/llly of the Managemem

Contd... Pl
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FA & Chlcf ‘Accounts C Ifficer.
N F Railway/Maligaon.

G! 024 (06-07) Datcd :_m 107/2006.

Ofﬁoc 01 der No.

’ an ;‘J}.gzg,zt;m.n . /‘W"" et
i : ' In hance to the ordef?"o Ho (
g Labour -Co r\ét. 13.07:05-in-Case N “New) ®)
- vide No. E/170/LC/819/20T0(‘)"?21&:<2/;6;=’9 owing 2(two) Group-D staff (Peon)
in scale Rs. 2550-3200/- 18 promoted ¢ units Clerk iy scale Rs.3050- -4590/-
< are working at present. o

w.e.f. 13.07.05 (Date of verdict) and b

1. Shri Tapan Balshya, Peo i
5. Shri Abul Naset, Peon/EN: Susgg_m

This jssues with the approval of FA& CAO )

(8. ﬁoso)

C -'-= Sr.Al«A/An
e For FA& Chlef/\uounls officer |
' A T NT‘Raih\.ly/Mnhgqon |
PNO/AD/80496/ Pt.-XI o Dated. . ”8/07/"006
i c s"6".ﬁ;"‘°'<5t1'(\n t0:- '

K¢

) nuormano

Copy foxwaldcd fo

G\A(P)LC MLG . )
sr. AFAEGA & ENGA 2 coptes)

3. Sr.AF A/AD/Cadre
AFA/CPB (2 coplcs)

4.
AFA/PF-&BN . L
'St aff conccmed through Brafich {

i

AR

2l {Wmﬂ S (S Bost) |
' Co Sy AFAJIAD !
Accounts Office.

Sentral Administrative TVt
| s ‘ Tbunatf- "’hor FA & Chief
' - Nl‘ Railwny/Mahgaon

3 ¢ JaN 2‘009‘-' “

Guwahati Bangh

@"‘ﬂﬁ‘ é0 ba true Cuyp,

\M
< ddvocate

e
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To | 30 JAN 2009
" FA&Chief Alcs Officer’
- N ¥ Railway/Maligaon WW '
. Guwahati Bench
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Py

(Through Proper Channel)

Sub: - Payment Of Arrear in scale Rs.3050-4590/- we.f. I@:«Oé-:l 998.

Sir, : A . IR ‘
' [ beg to state that in  compliance to.the order of Hon’ble Central Govt.
Industrial Tribunal cum Lalour Court/Guwahati dt. 13-07-2005 in case rio. 4(C)/03

(9/4 New) forwardéd by GM (PYMLG vide No. E/ 170/L( /810/7000 dt, 26-09-2005,1 .

have been promoted to Group ‘C’ as Accounts Clerk in scale Rs.3050-4590/- vide
office order no G/024(06-07) dated-28.07.2006.Accor dingly I have joined as
Accounts Clerk on 28-07- 2006, 1 have been given the scale 3050- 4590
w.e.f.13.07.2005 {date of verdict).

Before joining the Accounts Deptt. I was posted in the Secunty Deptt as
RPF/Fireman/Constable in scale Rs.3050-4590/-- and my basic pay was Rs.3425/-. 1
was transferred to Accounts Deptt. on 10-06-1998 and I joined the same on 10-06-
1998 where my pay was fixed at Rs.3200/- in scale Rs.2550-3200/-. Now, after the
Cowt’s verdict the scale Rs.3050-4590/- has been offered to me and in the office
order no. G/024(06-07) dt. 28-07-2006 it is mentioned that I have been promoted to

Group ‘C’ as Accounts Clerk in scale Rs.3050-4590/-. The question of promotion to

ANCEY

this scale Rs.3050-4590/- does not comeé as I was originally in the existing scale

- Rs.3050-4590/- and without implication of mind the administration decided to recluce
the scale to Rs.2550-3200/- whereas my existing scale was Rs.3050-4590/- and

compelled me to accept this scale. Under the circumstances prevailed at that tume. ]

had to accept that scale at thet moment, but I represented the matter immediately to

the administration. The administration did not hear my claim and I had to take shelter

from the hon’ble Court. Hon;ble Labour Court ordered in my favour and directed the
administration to offer me the scale of Rs. 3050 4590/- v1de 'lforesald case no. dt. 26-

09-2005,

Hence, 1 should be offered my c‘ustmg scale when | was in the Security
Deptt. w.e.f. 10-06-1998. It is pertinent to state thet six RPF personnel vide letter no.

E/283/(M) PON dt. 13-07-1999 was transferred to Mechanical Deptt. as clerks. All -

those RPF personnel were junior to me and they were transferred in thu ymn 1999

~ Their pay scales were not reduced also.

L thérefore, requést your honour to re-fix my basm pay wef 10- 06-1998 m' R
scale3050-4590/- and all the consequential benefits from 10-06- 1998  with arrear . -

may be paid to me immediately.

Thanking You.
- - Yours faithfully,
%ﬁdﬂ/ a,)déé
Dated:- p5~/2- 06 (Tapan Baishya)

Accounts C.lerk/EG-A ‘
NF Rly. /Maligaon

@ertified io be true .

<
. &/Advocam
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o ‘Office ofthe .
Wmﬁ‘a FA ¢ cmef Accounts Officer
uwahati Bench F Rh"WayIMal(gaon

Dated 21 08 2007

NO AD1801496 (Loose)

. y(vv EER N

hri Tapan Baishye‘AC/EGA .
d. Abul Naser, AC/EN(Susp.)--- A

Sub Payment of arrear in scale Rs 3050-4590/ w.ef. 11 06 1998
' As AccoumCierk e .

Ref. - Your appeals dated 05.12. os and-21 '052007,_” -

g Your appeals under reference have been carefully examined As per order
f:the Hon'ble CGIT-cum Labour Court, Guwahaﬁ dt. 13.07.05 you have been |
n-the benefit of Accounts Clerk in 5gle. 0/- w.e.f. 13.07.2005 -
. vide' this Office Order NO.G/024 {06-07) "dated ?006 circulated vide
A o NO 'PNO/AD/80/496/PT X! dated 28.07.2008 -with reﬁfospectlve effect l.e. from S
' the dabe of Hon'ble CGIT-cum I sxbur Cort order- 13.07. 2005 o

Hence your appeals for gwmg you the beneﬁt from the date of your /
joining in Accounts Department could not be consldered U K .

This issues with the approval of FA & .C_AOIF &B.

For. FA & Cmel.Aocoum Omcer _
- N.F. Rallway/Manaaon. -

&fi{ﬂtd 10 b2 Lrue v upy

- g/
1
o~
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©  ORIGINAL APPLICATION NO. 07/2009

s L“wﬁw*?-, ”‘3

' BETWEEN

;'é'r - e Afpmm&*/

Sri Tapan Balshya re51dent of Rallway
“Quarter No. 275/A, West Gotanagar o
Mahgaon Guwahat1 - 781011 1n the Dlstrlct ,

| w

of Kamrup (Metro) Assam. _ , o
'Ap_plicaht : '
-AND- B

1. ‘The Un1on of Indla represented by*__
- .the Secretary, Mlmstry of Rarlway, Rallway :
Board, Railway Bhawan, New Delhl -1

\) o : - e . ‘2. : The Gencral Manager NF Rallway,iv"”"
,Qf_;&-oo\- o . '_i o ' Mahgaon Guwahatl—781011 Assam '

' C’ : v . - - .' 3. .'The General Mahager '».‘(Persqnﬁel),f:'
o | "N.F. 'Railway,_ Maligaon; '_'Guv&'{ahaﬁﬁ-—_'
781011, Assam. DR

4. The Financial Advisor & Chief -
Accounts Ofﬁcer N.F. Raﬁway, Mahgaon-
‘Guwahat1—781011 Assam -

Respondcnts '

AFFIDAVIT

o I,‘S'ri 'Tap'a"n'Bxaisvhya,-pres_ently working as Aeeounts"Clerlg in the ofﬁ'ce'
of the Financial Advisor and Chief Accounts Ofﬁcer in the North East Frontier -

a ‘Railway, aged about 39 years, son of Late Dharmeswar Bais_h,y_a, ‘resid'ing at :




R R R

| 'Rallway Quarter No. 275/A West Gotanagar Mahgaon Guvva'h‘

“the drstrrct of Kamrup (Metro) Assam. do hereby solemnly afﬁrm and state as
" follows: IR

1. That I am the appllcant in the above noted case, conversant wrth

'the facts and cncumstances of the case and as such competent to swear thrs n

afﬁdavrt

2. That the deponent begs to state that the present afﬁdavrt has been ’

ﬁled for brlnglng on record developments in the matter subsequent to the ﬁllng -

of the abovementroned Original Appl1catlon. .

3 That the debonent begs to state that he has preferr‘ed the -

| abovementroned Orrgmal Applrcatlon before this Hon’ble Trlbunal agamst the: o

arbltrary, 1llega1 dlscrrmlnatory and malaﬁde action on the part of the NF

‘Railway Authorities in deprrvmg and dlscrrmmatlng agarnst h1m 1n absorbrng’

him agalnst a Group-D category post and not against a Group C category post .
o | in the Accounts Department under it on belng rendered surplus in hrs erstwhlle :
' department i e. the Fire Service Wing of the Rallway Protectlon Force ,

 whereas hlS Jumors in the said erstwhrle department were absorbed agarnst_' .

Group- C category posts

o 4. | That the deponent begs to state that the abovementioned Original o

' Apphcatron was listed for admtssron hearmg before this Hon’ble Trlbunal on -

11 02.2009 as Item No 6 and the Leamed Counsel appearmg on behalf of the

'deponent as well as on behalf of the respondent Rallway argued the matter on

that day and. after hearrng the Learned Counsels this Hon’ble Trrbunal was of o

vthe view that further hearmg would be requlred in the matter and. had posted' o

i

| the matter for admlss1on hearing again on 25. 02. 2009.

5. ' That the deponent begs to. state that the dlspute regardrng non- -

' grantrng of the status ofa Group -C employee to the deponent at the trme of hrs' :

i 2 - o Centratﬁmmtrtstr{rttmm‘nunat

__-.Q_
. ,_z‘z,-,-‘fE_B_ 2009_}« RS

rgret i,'ﬂ?t'la, |
78101 Banch
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resolutlon of the Industnal Dlspute between the Management of .the N.F.

Rallway and the appllcant/workman and the term of reference was as under

- _“Whether the action of the"Management of the N.F. Ra’z‘lway zn |
| ~ not granting the Group-C post/cat’égor)} to Sri T apan,Kr Baishytz and
* Abul Naser at the time of absorptzon to another Deptt -as surplus staﬁ" s |
| we A February 1998 is justlf ed? If not, what relzef Srz Tapan Kr -
Bazshya and Abul Naser are entztled to? ”, o

The Hon ble Central Government Industnal Tribunal, Guwahat1 dec1ded< .

‘the drspute v1de Reference Case No. 9/2004 and in terms of an. award dated |

14.03.2005 passed by in the said case -the deponent was. promoted as an -

' Accounts Clerk w.e.f. 13 07. 2005 vide an order dated 28.07. 2006 but he Was:
not extended theben’eﬁt of promotion agalnst the said post w.e.f. the date of

- his absorption against. a Group-D category post in the ACcotlntS'-Department o

6. . That the deponent begs to state that belng aggrleved in not Oflvmg |
effect to the promotlon order dated 28 07.2006 w e.f. the date of hrs 1n1t1al o

) entry mto the Accounts Department he preferred a representatlon dated o

05.12.2006- before the Fmancnal Adv1sor and Chief Account§” Ofﬁcer praymg- ,

for granting to him the benefit of promotron with retrospectlve effectie. wef.
the date of his initial entry in the Accounts Departlnent Wthh prayer was

rejected vide an order dated 21 08 2007 Therefore the present proceedlng was |

1nst1tuted before thrs Hon’ble Trlbunal

"y

preferred an applrcatlon for  Review/re- con31deratlon of the order dated AR

f 21.08. 2007 rejectmg his prayer for retrospectrve promotlon as an Accounts. N

Clerk and the receipt of the said application has been _duly ack_nowledged .by'
the. ofﬁcé' of the Financial Advisor‘ and .Chief Accounts Officet on 13.,02}2,009. _

7. That the deponent begs fo state that he had on 12 02 2009 |

~ A copy of the applilcatio__n_ dated 12.022009 -

- along with the forwarding"_'lett'_e‘-r i;si;:;apnex_‘ed

as Annexure-A.
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. 8. : That the deponent begs to state that the apphcauon dated- " .'

12.02. 2009 is presently pendlng con51derat10n before the Revrewmg Authorrty B
*The fact of prefemng the apphcatlon dated 12 02. 2009 belng a development' L
- "‘ occasioning subsequent to ﬁhng of the Orrglnal Apphcatlon No 7/2009 thrs .
afﬁdavrt is bemg field to brrng the same on record ' |

The statements made in paragraphs 1 to g,are wrthm my personal',

‘knowledge and those made in paragraphs va e~~~ 'are: "

‘based on 1nformat10n recelved by me Wthh I believe the same to be true

.' ,Pface: ,Guwahati o o . | o o * o
Date: 23.02.2009 ol
A '.Iden’tiﬁ’edby: e | R /MM/ 570 .
B TAPANTMUSHY';
: Advocate o o R . e :.

"Solemnly afﬁrmed"‘and’ ’declared_;'}'
. before me by the deponent who is- N
1dent1ﬁed by Sti. Amar Chetry,.
- Advocate on th1s 23rd day of February:'--'.
2009. o |
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The Financial Advisor & Chief Accounts Officer 7

N.F. Railway, Maligaon, ;7
Guwabhati, Assam. K\; . (/\

Sub:- An application for Review/ re-consideration of tlic orderdoded 21.08-200%,

Enclosed please find herewith a copy of the application for Review/ re-

consideration ol the order dated 21.08.07.
Kindly acknowledge (he receipt of the same.
Thanking you
Yours faithfully

2z Z3 /MJ?L _

(‘Tapan Baishya)
/ Accounts Clerk

Lendeyy AL CAO: Sc;;//{/ce
£ Secliwn, MG

2 A 02 0P

3
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ANNEXRE >R

1' .
To, Dated : 12.0232008 BITEEH ezf&mﬁﬂ
-Contral Administretive Tebunal,| |
;
The Flnan01al Advisor & Chief Accounts Ofﬁcer 2L F £8 2008 |
N.F. Railway, Maligaon,
Guwahati, Assam. . | mﬁﬁf AT

Ref:- Otder bearing No.O.PNO/AD/ 80/496(Loose) dated 21.08.2007

Sub:- An application for Review/re-consideration of the order passed

under reference. -

Sir,
With due deference and profound submission, I beg to lay the following

few lines for your Honour’s kind consideration and necessary action,

That I am a lowly paid employee of the Railway Administration and
was . initially appomted against. a Group-D category post of Fireman
(Constable) in the Fire Service Wing of the Railway Protection Force in the

Scale of pay of Rs. 825-1200/- per month vide an order dated 28.03.1988.

That while I was continuing in service as a Fireman (Constable) in the

- Fire Service Wing, in the year 1993 it was decided by the Railway Board to

close the said Wing and accordingly instructed the Zonal Railway to declare
the stuff surplus and accommodate them in the protection force by taking
option and such staff who, does hot opt for redeployment were. dlrected to be

deployed in the Executwe Branches agalnst 1dent1cal grades.

That it is a matter of procedure establishe'd by policy that when an
establishment is closed, the modalities to be followed for appropriate

redeployment of the staff are as under:

(a) A list of surplus staff is to be prepared Pay-Scale-Grade-Status wise.

(b) Possibility of re-deployment in other_depar’trnent or other wings of the
- same department has to be examined.

(c) Seniority of the incumbents is to be maintained in the matter of pri‘ority

for absorption.

A . ﬁu‘w hat Banch
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(d) The affected staff be kept 1nformed of the exercises carried out by the

adm1n1stratlon for thelr re- deployment

That}-in te"rms of the decision of the Railway Board, the N.F. Railway
Authorities decided to close the Fire Wing Service of_ the RPF under them. The
said decision had the ramification of rendering me defunct and jobless and
aggravating the situation, . the procedure prescribed towards declarmg the
surplus staff for re-deployment was also not finalized. Therefore, on advise of ,
the higher authorities in the RPF and also compelled by the circumstances, I |
had to apply f0r-~my re-deployment in the Accounts Department againSt a post’

commensurating to the status and rank attached to the post held by me in the

“erstwhile Fire Service Wing in the RPF The appli_cation preferred by me was

forwarded to the Your Honour vide a letter bearing No. P/ 3/ F/ Pt-VII d_ated
22.08.97 by the by the Assistant Security Commissioner (Fire), RPF, NF.
Railway which was considered favourably and I was appointed on transfer as a
“Peon” in the Accounts Department of the N.F. Railway vide an- order bearing

No. P/ 3/ F/ Pt-VII dated 01.06.1998.

That my' appointment asa Fireman (Constable) in the RPF was initially |

agamst a Group D post but subsequently the pay scale of pay of Fireman

(Constable) was rev1sed by the 5™ Pay Commission and my status was

“upgraded to that of Group — C category and was also extended a higher time ’ ~

scale of pay i.e. Rs. 3050/- to 4590/- w.e.f. 01.01.1996, by an Executive Order

of the Railway Board issued in the year 1997, the actual implementation of the
Railway Board’s order was at a later stage. The fact that the revision of scale of
pay by the 5™ pay Commission had revised my status to that of a Group - C
category employee was not officially made known to me or for that matter to
any other incumbent receiving similar benefit by the authority concerned and I |
was in the darkrega‘r:ding the alleviation _‘of '-my status to Group — C category. It
was only after the abjsorpt_ion,on transfer.agains_t a. Group — D post _('peon) in_th_e
Accounts Department of th'e RaiIWays it came to light reg'ard‘ing'my actual
status of being a Group — C category employee in the erstwhlle department ie.

the Fire Service Wing of the Railway Protection Force.




Y

That immediately after joining in the Accounts Department it cam
light that I have been discriminated in the matter of my absorption on being

rendered surplus staff inasmuch as my juniors in the erstwhile Fire Service

Wing of the RPF and who have also applied for their absorption in the:

Executive Branches against identical posts commensurating to the rank and

status of the posts held by them in the Fire Service Wing have been absorbed

against Group-C category posts carrying a higher scale of pay. Consequently I

represented for rectifying the anomaly towards absorbing me against a Group-
D category po'st and prayed for my absorption against a Group-C category post
with effect from the date of my absorption in the Accounts Department with a
further prayer for protection of my scale of pay as extended to me by the
recommendations of the 5% pay commission. The said representation did not

find favour and my prayer for absorptiori against a Group-C éateg’ory post was

turned down vide a communication dated 25.11.1999 on the ground that I had

accepted all the terms and conditions of my absorption in the Accounts

| Department.

That on rejection of my prayer vide the communication dated
25.11.1999, I along with similarly situated employees approached the Railway

Mazdoor Union and the Union espoused our cause before the.Railway'

Administration and ultimately an Industrial Dispute was raised before the

office of the Assistant Labour Commissioner and conciliation proceeding
between the NF Railway Management and the Union representing me and
other employees having failed, the office of the Assistant Labour

Commissioner (' Central ) Guwahati vide its communication bearing no.

8(63)/2000-G/A dated 02.07.2002 apprised the office of the Secretary,-

Government of India, Ministry of Labour on the issue. Thereafter, the matter
was referred to the Central Government Industrial Tribunal for resolution of
the Industrial Dispute between the Management and the workman i.e. myself

vide a notification bearing no. L-41011/27/2002-IR(B-I) dated 10.12.2002 and.

the term of reference before it was as under :

“Whether the action of the Mandgement of N.F. Railway in not granting
the Group-C post/category to Sri Tapan Kr. Baishya and Abul Naser at

the time of absorption to another Deptt. as surplus staff w.e.f- February

uwahati Bench

N
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1998 is justified? If not, what relief Sri Tapan Kr. Baishya and Abul

Naser are entitled to?”

That amongst others, it vwas argued on behalf of me and the other
Workman before the Hon’ble Industrial Tribunal that my absorption in the
Accounts Department against a Group-D category post was in violation of its
own. policy decision adopted by the Railway Authorities. The Railway Board
- had vide its communication bearing no. 92/Sec (E) S R-1/1 datéd 16.09.1993
circulated the guidelines to be followed while absorbing surplus Astaff in the
Executive \Brancl_ies; It wa$ categorically made clear tﬁérein that the status and
scale of pay enjoyed by the surplus staff »should be protected at the _t-ime of their

“absorption in the Executive Branches.

That the Railway Board reiterated the above stated aspect of the matter
vide another communication bearing No.99/Sec (E) S R 3/ 177/.C C dated
01.12.2000. By the said communicatidn it was further decided to implement
the ‘directives passed by the Hon’ble Andhra Pradesh High Cbu_rt in" Writ
Petition No. 20664 of 1997 With regard to the absdrption of the surplus staff in
the Executive Branches. The Hon’ble High Court in the abovementioned Writ.

»} Petiﬁon h'ad‘ difeCted thevRailway Authofities to review the cases ovf‘all' the staff
members who have been absorbed in the fire service with reférénce to thev
‘seniority which was maintained in the fire branch and to protect the same in the
Executive Branchés giving the benefits as per clause 2 of the decision taken on
11.01.1993 and to review the promotioris given to the juniors ignoring the
claims of the seniors and take appropriate steps to promote the seniors on the
basis of the seniority which was maintained in the Fire Service Branch. Be it
stated here that my juniors in the erstwhile Fire Wing of the RPF who weré |
absorbed in the Executive Branches against. Group-C category posts Ahave go't”.

further promotion in their respective branches superseding me in service.

That the Hon’ble Industrial Tribunal decided the reference vide its
award date_d. 14.03.2005 in rhy favour and held that the non granting of the
Group-C céfegory post to‘ me at .the time of absorption in the Accounts
Department to be bad in law and directed for promoting me to a Group-C

category post. The Hon’ble Tribunal while categorically rejecting the stand of
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the Railways Authorities that since I had accepted the terms and conditions to

join against a Group-D category post at the time of my absorption, 1 was

estopped from raising a claim for absorption against a Group-C category post,

held that no workman enjoymg beneﬁt of the 4™ and 5" pay comm1ss1on would

choose to Jom agamst a Iower category post. It is categorlcally stated herein

‘that nowhere in the terms and condltlons 1mposed towards absorbing ‘me

disclosed that I was absorbed against a post lower in status to that of the post
held by me in the Fire Wing Servic€ and I had never acceﬁted any such

condition.

That after the award dated 14.03.2005 was passed by the Industrial
Tribunal directing my promotion against a Group-C category post, Your
Honour had promoted me as ‘an-Aceounts Clerk (Group-C) w.e.f; 13.07 .2005'
vide an order dated 28.}07.06, but I was not extended the benefit of absorpt-ion

_against_.t}ie post”- of Accounts Clerk w.e.f. the date of my absorption in the

Accounts Department, inspite of the fact that vide the term of reference it was

held by the Hon’ble Tribunal that the non granting of Group-C category post to
me at the time of my absorption in the Accounts Department was not justified

and to be bad in law.

It is‘ pertinent to mention here that although the:.order dated
28.07.2006 states that the order promoting me as an Accounts Clerk was giVen
effect to w.e.f, 13.07.2005 i.e.; the date of passing the award by the Hon’ble
Industrial Tribunal, but in fact, the_date_of passing of the award is 14.03.2:005.

That the grrevance as regards absorptlon agamst a Group C category

post w.e. f the date of my initial absorptlon in the Accounts Department and-

also the fixation of my scale of pay against the post of Accounts Clerk w.e.f.

the said date still continued. Therefore, I preferred a representation dated‘

05.12.2006 praying for extending to him the benefit of the status and the scale
of pay attached to the post of Accounts Clerk w.e.f. the date of my'absorption
in the Accounts Department. The prayer rnade by me vide the representation
dated 05.12.2006 was rejected vide an order bearing no. PNO/AD/80/496
(Loose) dated 21..08.2007 on the pnrported ground that I was given the benefit
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of absorptron as Accounts Clerk w.e.f. 13. 07 2005 in compllance lof the award
dated 14.03.2005.

That the fact that my erstwhile juniors in the Fire Service Wing of the
RPF were absorbed against Group-C category posts in the Executive Branches
under similar facts and circumstances inasmuch as they were also so absorbed
on the basis of their applications for absorption against identical posts
commensurating to the status of the posts held by them in the erstwhile
department was not known to me earlier and very recently the said fact came to
my knowledge. The said j ]unlors persons have been further promoted to higher
grades consequently supersedlng me in service, which fact also I could gather
very recently. Further, I could also lay my hands on the Railway Board’s
communication bearing No0.99/Sec(E)/SR 3/ 17/CC dated 01.12.2000, which
was not available to me at the time of preferring my earlier representations, the
contents of which are in my favour and speaks of review of previous
anomalous decisions regarding absorption of incumbents in the Executive
Branches and also review of all cases where juniors were promoted ignoring
the claims of the seniors and permitting the said juniors to supersede their
erstwhile seniors. ‘Therefore my case is required to be reviewed by the Rarlway
Administration in terms of the commumcatlon of the Rallway Board as
abovementloned and the said exercise havmg not been carrled out suo moto by
the Rallway Admrmstratron, I beg to prefer this application to carry out the

said exercise and ameliorate my grievances.

That the order dated 21.08.2007 has shattered my hopes and aspirations
and lent me in an embarrassing situation of being inferior in rahk and status to
my erstwhile juniors in the Fire Service Wing of the RPF in addition to
affecting my pay and allowance perpetually in comparison to my said juniors.
Therefore, 1 prefer this apphcatlon for Review/re- consrderatlon of my prayer
for grantmg to me the status and pay of a Group-C category post w.e. f, the date
of my absorption in the Accounts Department of the Railway Administration
on the following grounds; | |

| GROUNDS
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(A) For that the Policy'Decision adopted by the Railway Board vide
letter No. 92/Sec(E)SR-1/1 dated 16.09.1993, clause 2 of the decision taken on

11.01.1993 and also the provisions of the Railway Board’s letter
No. 99/Sec(E)SR—3/ 17/CC dated 01,07.2000 clearly mandates the protection of
the seniority, status and pay of the staffs of the erstwhile Fire Wlng Service of

the RPF on their absorption in the Executive Branches.

(B) For that the judgment of the Andhra Pradesh High Court in Writ
Petition No0.20664 of 1997 clearly mandates the protection of the seniority of
the Fire Service Personnel in the Executive Branches and grant of benefit as
per clause 2 of the decision dated 11.01.1993 and also to review all case where
juniors have been promoted ignoring the claims of the seniors and the Railway
Board i.e. the highest authority of the Railway System having decided to
implement the said direction, it was the suo moto duty of the N.F. railway

Administration to review my case and grant to me the benefits as prayed for.

© :Forbthat it was not open to ’thev'_Railway Authorities to absorb me
against a GroupQD category post without taking clear option from me as to
whether I would prefer to join against a post carrying lower status and pay i.e.
Group-D category post in view of the abovementioned Policy Decisions

adopted by the Railway Board.

(D) For that my 'absorption in the Accounts Department was by way of

transfer and “Transfer” connotes placement from one place of postlng to

“another carrylng the same status and pay and hence my absorption against the

post of Peon i.e. Group-D category was bad in law as well as in facts.

(E) For that at the time of my absorption in the Accounts Department, [
was not aware of alleviation of my status of being a Group-C category
employee by the revision of scale of pay effected by the 5" pay commission
and being ignorant of my status, I joined against the Group-D category post of

Peon in the Accounts Department, but the Railway Administration being a

“Model Employer” cannot and is not permitted to take advantage of such

ignorance more svo, when they were in the knowledge of the fact regarding the

alleviation of my status.

uwahati Bench

i
{
f
,f
{
f
f



"

SL\\/

Sin. [T
- @@a’i&mme?mmmmm'@&%a ret
24 FEB 2009 9
o
vty |
uwahatl Bench : ;
F) For that clear option ought to have l)een taken from me to deny to - |

‘me the benefit of absorptron against a Group -C category post and absorbmg me

against a Group-D category post and the said option having not been taken and

my absorption against the post of Peon being due to ignorance of facts, the

- contention that I had accepted the terms and conditions of my absorption in the

Accounts Department is untenable and unjustified. Nowhere in the terms and

conditions imposed towards absorbing me disclosed that I was absorbed

against a post lower in status to that of the post held by me in the Fire ng.

Service and I had never accepted any such condition.

(G) For that my juniors in the Fire'.SerVice»Wing who were abs'o"rbed:

against Group-C' 'category ‘were so absorbed on the basis of the applications

preferred by them for their absorption in the Executive Branches against |

identical posts commensurating to their rank and status and they having been

absorbed against Group-C category posts, the Railway Administration could"

not have absorbed me against a Group-D category post thereby 'd'iscrimina'tion_‘v

was meted out to me, which i is in clear v1olat10n of the mandate of Article 14

and 16 of the Constrtut1on of Indla

(H) For that the Hon’ble Industrial Tribunal vide its award dated

,14’.03.200"_5_ haVing held that non granting }pof the status of Grollp-C. category

post to me at the time of absorption in the Accounts Department to be bad, I

~——

Department w.e.f. the date of my absorption in the said department.

@ For that the order dated 21.08.2007 rejecting my prayer was not
passed on merits of the case and it was passed inv a routine manner toWards
dxsposal of my representat1on It is settled law that in the case of Re-

‘deployment of surplus staff technlcal grounds to depr1ve mcumbents of their

~due benefits should not be over emphasrzed and the case be solved in its true -

perspectrve and the said sent1ment found favour in the celebrated Judgment of

their Lordsh1ps of the CAT/GHY in Sri Durlove Chandra Medhl s case,
reported in AISLJ, Vol 53, Pt III, page 447, 1994.

was required to be extended the benefit of the absorption in the Accounts
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) For that the decision towards rejectmg my prayers vide the order
dated 21.08.2007 being based on erroneous apprema‘uon of the award dated
14.03.2005 inasmuch it was rejected on the purported ground of comphance of
the award dated 14.03.2005, renders the order dated 21.08.2007 errorneous on
the face of it and infact, the said aWard when read in the light of the reference
thaf was made to the Hon’ble Tribuné_l,' ehtitles me to the benefits as claimed

for.

(K) For that the Railway Administration ought to have carried out the
exercise of suo moto review of the cases of the affected incumbents absorbed
in the Executive Branches in terms of the Railway Board’s decision dated
01.07.2000 and the order dated 21.08.2007 having been passed without taking
into consideration the said decision of the Railway Board, it is required to be
reviewed/re- con31dered in the light of the said decision and other relevant

prov151ons regardmg the issue.

@) For that in any view of the matter the action on the part of the
Railway Admrnistratien in denying to the me the benefit of absorption in the
Accounts Departrnen_t against a .Group-C category post w.e.f. the date of my
absorption in the said department and rejection of my prayer vide the order

dated 21.08.2007 is unsustainable in the eye of law.

The above narrated position of facts and cir’currrstances if and when
considered and examined can materlally alter the consequence of the order
_dated 21.08. 2007 in my favour and there is every possibility that Your Honourk
may accede to the payers made by me in this apphcatlon redressmg my

genume and bonafide grievance.

In view of the above, it is humble and most respectfully prayed that
Your Honour would consider the contentions raised by me in this appl'icat‘ionb
and on consideréﬁon of the matter in its entirety would be pleased-to grant to
me the status and pay of a Group-C category employee w;e.f. the date of my
absorption in the Accounts Deparfment as a “Peon” and also to extend to me

the benefit of promotion to the grade to which my erstwhile juniors in the Fire-

o A

P

S i



é q !Em:
: , : : : vuwahau Bench
Wing Serv1ce have been further promoted supercedmg me in serv1ce falhng

which, I stand to suffer 1rreparab1e loss and injury.

I hope and trust that this application of mine would receive a kind and
‘sympathetic consideration from Your Honour and should Your Honour be
pleased to accede to my prayer made herein above, I shall ever remain indebt
in gratitude and obliged. I categorically and sincerely undertake that I shall
'honestly and diligently continue to discharge the duties and responsibilities
entrusted to me as before and there shall be no occasion for Your Honour to be

displeased with my demeanor at any pomt of t1me
L |

4

Thanking you,
Yours faithfully

(Tapan Baishya)
Accounts Clerk



