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CENTRAL ADMINISTRATIVE TRIBUNAL
GUWAHATI BENCH

O.A. No. 208 & 252 of 2009

DATE OF DECISION: 31.03.2010

Shri Binay Kumar Mishra

....................................................................................... Applicant/s.
In person
........................................................................................ Advocate for the
Applicant/s.
- Versus —
U.O.L & Ors :
.............................................................................................. Respondent/s

Mr.M.K. Boro for Respondent 1 (in O.A.208/09) & 1 & 4 (in O.A.252/09)
Mrs.M.Das, for Respondents 2 & 3 in both O.A.s
.......................................................................................... Advocate for the

Respondents
CORAM

THE HON'BLE MR. MUKESH KUMAR GUPTA, MEMBER (J)

THE HON'BLE MR.MADAN KUMAR CHATURVEDI, MEMBER (A)

1. Whether Reporters of local newspapers may be allowed to see Yé/s/M
the Judgment? : .
2. Whether to be referred to the Reporter or not? Ye</bld

3. Whether their Lordships wish to see the fair copy
of the Judgmente }eﬂNo

D
Judgment delivered by “Hon'ble Member (J}



O.A.s5 208 & 252 of 2009

CENTRAL ADMINISRATIVE TRIBUNAL
GUWAHATI BENCH

Original Application Nos. 208 & 252 of 2009
. Date of Decision: This, the 315t day of March 2010.
HON'BLE SHRI MUKESH KUMAR GUPTA, JUDICIAL MEMBER
HON’BLE SHRI MADAN KUMAR CHATURVEDI, ADMINISTRATIVE MEMBER

Shri Binay Kumar Mishra

S/0 Shri Jagdish Mishra

Director Prosecution, Assam

Near CID Office,

Ulubari, Guwahati-7. ...Applicant in both O.A.s

By Advocate: In person
-Versus-

1. The Union of India
represented by the Joint Secretary (Police)
Ministry of Home Affairs
Govt. of India, New Delhi.

2. The Govt. of Assam
represented by the Chief Secretary
to the Govt. of Assam
Dispur, Guwahati - 6.

3. The Principal Secretary
to the Govt. of Assam
Home Deptt.
Dispur, Guwahati - 6. ...Respondents in O.A. 208 of 2009

By Advocate: Mr.M.K.Boro, AddI.C.G.S.C. for Respondent No.1 &
Mrs.M.Das for Respondent Nos.2 & 3

1. The Union of India
represented by the Joint Secretary (Police)
Ministry of Home Affairs
Govt. of India, New Delhi.

2. The Govt. of Assam
represented by the Chief Secretary
to the Govt. of Assam
Dispur, Guwahati - 6.

3. The Principal Secretary
to the Govt. of Assam
Home Deptt., Dispur,
Guwahati - 6.



0O.A.208 & 252 of 2009

4, The Accountant General
Assam, Maidamgaon ,
Guwahati-19. ...Respondents in O.A. 252 of 2009

By Advocate: Mr.M K.Boro, AddI.C.G.S.C. for Respondent No.1 & 4
Mrs.M.Das for Respondent Nos.2 & 3

O RD ER (ORAL)
MUKESH KUMAR GUPTA, MEMBER (J):

Vide O.A. No.208/2009, applicant challenges validity of
memorandum dated 11.02.2009 issued under Rule 8 of all India (Discipline &
" Appeadl) Rulles, 1969 with all conséquenﬁol benefits. He also seeks
regularization of certain period which is not connected with aforesaid
memorandum. Vide O.A. No. 252/2009, he seeks direction to respondent
nos.2 and 3 to regularize the period between 21.07.2005 to 21.09.2005 and
07.12.2005 to 06.02.2006. He also seeks direction to respondent no.4 to issue
pay slip for aforesaid period and release annual increment due besides

costs.

2. Admitted facts are Sri B.K.Mishra, applicant in these two O.Asis
a member of Indian Police Services. While posted as Commandant, 5th AP
Battalion, Sontilla, Haflong, he was unfortunately embroiled in family
dispute wi’rh'his wife (Smt Rashmi Mishra). While on central deputation at
Delhi, hisestrange wife allegedly entered the flat occupied by him and
some scene was created. He proceeded on 7 days casual leave in
anticipation of being sanctioned. He informed this aspect vide letter sent
by fax on 20.05.2005. He assumed the duties on 02.06.2005. On assumption
of duties he learnt that his prayer for grant of 7 days casual leave had been
turned down without assigning any reason. He was dlso placed under

suspension w.e.f. 21.07.2005 i.e., the date of detention in connection with
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O.A.208 & 252 of 2009

case No0.4721/2001 and C.R. No.2184 of 2002, vide order issued on
11.08.2005. Said suspension was revoked on 19.09.2005. Aforesaid crime
cases filed by hi?@’rronge wife were later dismissed by the learned Court of
Additional Chief Judicial Mogis’rro’ré; Kamurp, Guwahati on 16.12.2006 and
22.02.2007 respectively. He was once again placed under suspension on
07.12.2005 in contemplation of departmental proceedings. Said suspension
was .rev,okeg:07.02.2006 and thereafter vide order dated 13.04.2006 he was “

posted as Commandant of 1éth AP {I/R) Bn, Bormonipur, Morigaon.

3. Vide order dated 20.12.2008 he was promoted to the rank of
Deputy Inspector General of Police (DIG in short) with retfrospective effect
i.e. from the date his junior Sri M.Agarwal was promoted. Vide another
order of even date he was further promoted to the rank of Inspector
General of Police (IGP in short) in the pay scale of Rs.18400-22400/-.
* Thereafter memorandum dated 05.02.2009 was issued under Rule 8 of
aforesaid rules, which contained 5 articles of charges. ln. supercession of
aforesaid merﬁorondum, another rﬁemorondum 'dcnted 11.02.2009 was
issued which contained the identical charges. Vide first article of charges it
was alleged that he left the headquarter i.e., Sontilla on 19.05.2005 without
obtaining prior permission. Second article of charges alleges that he
absented himself from duties and stayed at Assam Housé, New Delhi from
23.05.2005 to 28.05.2005 with one lady of doubtful character, other than his
wife. Vide articles Il and IV it was alleged that he appointed one cook
(Grade V) .agoinsf 16th APBn w.e.f. 20.05.2006 and Sri Tufan Singha an
outsider as Daftry in General Branch despite -ban on appointment
respectively. Article V alleges that he misappropriated Govt. money

amounting to Rs.7 lacs. 9 documents and é witnesses were listed to support
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O.A.208 & 252 of 2009

aforesaid allegations. Detailed written statement of defence had been
submitted on 29.03.2001 whereby aforesaid allegations were denied stating
that there was inordinate delay in initiating the departmental proceedings.
Furthermore, vide orders dated 20.12.2008 he had been promoted twice,
namely, to the post DIG and IGP from an earlier date, and therefore,
misconduct, if any, stood condoned. Even on merits it was pointed out that
% his iéfron,ge wife along with Sri P.V.Sumant, the then Director General of
Police (DGP in short) joined hands together and did everything possible to
cause ireparable damage to his career and reputation. The then DGP
because of his vindictive attitude towards him posted him as Commandant
of §th APBn where other officials had refused to join due to existing
insurgency situation. Vide letter dated 12.05.005, said officfol in a
communication addressed to the Chief Secretary made sarcastic and
derogatory remarks against him. On 19.05.2005 he had informed to DIG
{AP}) Mr.AK.S.Cassyap who in turn asked him to inform IGP Mr.K.Saikia, as
ADG was out of station, and therefore, he contacted MrK. Saikia and
informed him seriousness of the moHer and urgency to proceed on leave
immediately. Thereafter he had applied for 7 days of casual leave after
intimating all concerned. Aftention of the authority was drawn to W.T.
Message addressed ’ro. IGP concerned. His leave was réj_ec'red without
assigning any reason. In fact he never absented as alleged. He was staying
with Smti. Maya Sinha, who is his second wife as ﬁrs’feE’rronge wife had
already been divorced. Regarding Articles Il & IV, it was pointed out that a
ban on filing up the Grade-lV posts had been withdrawn vide order dated
02.05.2005, copy of which had been endorsed by IGP (Admn) to
Commandant, 5th APBn on 21.02.2005. It WGS reiterated that appointments |

Qr\were made after following all formalities and there was no iota of evidence
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0O.A.208 & 252 of 2009

that any violation of rules and law had been committed. Regarding Article
of charge V, it was pointed oQ’r that a FIR was lodged by him on 20.12.2005
for misappropriation of Govt. Money and after investigation criminal case in
The police station of Haflong being case No.108 U/S 408 was registered
against Sri Phanibhusan Acharjee, Inspector |/C of 5th APBn, Sontilla.
Criminal proceeding is still pending against him. The said official wds also
proceeded with departmental proceedings. During internal audit, it was
noficed that misappropriation vyos to the tune of Rs.5,23,000/- and not Rs.7
lacs. Vide order dated 20.04.2007, the then DGP, Assam inflicted a penalty
of compulsory retirement upon Sri S.P.Acharjee, though it has been
established that the delinguent had not refunded Rs.5,23,000/-
misopproprid’red by him, and therefore, a loss was caused to the Govt., yet

no recovery was made from said delinquent official.

In the backdrop of aforesaid aspects, he had prayed that the
charge memorandum dated 11.02.2009 be dropped as the proceedings
were initiated with sole intention to defame him, causing agony and

harassment as well as humiliating him in public life.

4. Applicant appearing in person strongly canvassed that there
remains no justification in initiating departmental proceedings against him.
Charges leveled are baseless, unjustified, concocted and un-called for. it
was further contended that annual increment due has not been released;
pay slips for the periods: July to September, 2005 as well as December, 2005
to February, 2006 had not been issued which is causing him serious financial
difficulties. The action taken by the respondents is malicious and only to
cause harm his career and reputation. Even otherwise, memorandum

dated 11.02.2009 did not include aforesaid period, namely, 21.07.2005 to
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O.A.208 & 252 of 2009

21.09.2005 and 07.12.2005 to 06.02.2006. Applicant also canvassed that
because of strained relationship between the then DGP and applicant, he
was posted to a non-cadre post (SP, FRRO), Barpeta. Strong reliance was
placed on AIR 1967 MP 284, Laj Audhrqj Singh vs. State of Madhya Pradesh
through Secretary to Forest Department to contend that master cannot
impose any punishment on a servant for a misconduct which he has
condoned and if the lapse or misconduct is one which is known to the
authority before the person is promoted and not one which comes to light
subsequent to the promotion and if the authority concerned knowing of
this lapse or misconduct promotes the Civil Servant without any
reservations, then it must be taken that the lapse c;r misconduct has been
condoned, and therefore, the servant cannot be punished for his lapse or
misconduct. Reliance was also placed on AIR 1925 Calcutta 87,
L.W.Middleton vs. Hamry Playfair to contend that if a master on discovering
that his servant has been guilty of misconduct which would justify a
dismissol, yet elects to continue in service, he cannot subsequently dismiss
him on account of that when he had waived or condoned. To contend
that there had been inordinate delay in inifiating departmental
proceedings, reliance was placed on 2010(1)AISL) (CAT) 147, R.V.Bansal vs.
The Commissioner, MCD, whereby reliance was placed on Hon'ble
Supreme Court judgment in the case of State of A.P. v. N.Radhakrishan,
1993 (3) SLJ 162 (SC) = JT 1996(3) SC 123. It was emphasized that delay
remained unexplained causes prejudice to delinquent official if it is not he
who has to be blamed for the delay. It has been further urged by the
applicant that neither Enquiry Officer has been appointed nor any
proceeding has been conducted ﬁll date except issuance of charge

memorandum dated 11.02.2009, which would establish the seriousness on
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O.A.208 & 252 of 2009

the part of respondents. Thus, there is no necessity either for issuing belated

proceeding or keeping said proceeding pending.

5. At the outset we may note that no reply has been filed in O.A.
No0.252/2009. Sri M.K.Boro, Ieorned Addl S’rondlng counsel appears for
respondent Nos. 1 & 4 in said O.A. while he appears for respondent No.1 in
O.A. 208/2009. He had brough'r to our no’rice that respondent no.4 has no
objecﬁbn to regularize the leave period from 20.05.2005 to 01.06.2007 and
suspension period from 21.07.2005 to 21.09.2005 and 07.12.2005 to
06.02.2006. Said respondent also requested the respondent no.3 i.e., Govt.
of Assam, Home Department to sanction the leave and regularize
suspen‘sion period, but ﬁlli date nothing has been heard from said

respondent.

Vide reply filed in O.A. 208/200?, it has been stated that his
written statement of defence dated 29.03.2009 was received by the
department on 30.03.2009 and thereafter on consideration of the matter it
was decided to obtain views of the DGP, Assam and vide letter dated
31.03.2009 DGP, Assam was requested to offer his view. Though he was
placed under suspension on 07.12.2005, it was revoked and he was
reinstated on 07.02.2006. Said period could not be regularized as the

departmental proceedings were drawn on 11.02.2009.

On merits of the allegations, no comments were offered

except to state that O.A. has no merits.

6. We have heard oppliconf in person; Mrs.M.Das, learned

counsel for the State of Assam and Mr.M.K.Boro, learned Addl. C.G.S.C.

Page 7 of &



O.A.208 & 252 of 2009

appearing for respondent no.1 in O.A. 208/2009 and respondent nos.1 & 4

in O.A. 252/2009.

7. As already noticed hereinabove, there is no explanation
offered for the belated charge sheet. Furthermore, no explanation had
been offered as to why no step has been taken in finalizing aforesaid
departmental proceedings. It is well settled law that “prosecution” should
not become “persecution”. Right of speedy trial available to a delinquent -
is applicable in departmental proceedings too. It is further not in dispute
that allegations made against applicant vide memorandum dated
11.02.2009 were for the year 2005-2006, yet he has been promoted 1o the
post of DIG as well as IGP vide order dated 20.12.2008 respectively. We
may note that at no stage, respondents were restrained from proceeding
in aforenoted departmental proceedings against the applicant. Even if
there was delay in initiating the departmental proceedings, the delay in
concluding said proceedings has not been explained. Hon'ble Supreme
Court in N.Radhakrishan (supra) has clearly observed that if delay in
unexplained brejudice to the delinquent employee is writ large on the face
of it, such initiation of proceeding cannot be accepted. Furthermore, we
find substance in the com‘enﬁon‘roised by the applicant that his promotion
vide orders dated 20.12.2008 misconduct, if any, stood condoned as he
was promoted without dny reservation. Law laid down in Laj Audhraj Singh
(supra) is clearly attracted in the given facts and circumstances.
Furthermore, the period, namely, 21.07.2005 to 21.09.2005 and 07.12.2005
‘and 06.02.2006 have not been regularized. As per communication of
Accountant General (A&E), Assam dated 15.03.2009, said pefied requires

to be regularized.
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8. Taking a cumulative view of the matter, we find no justification
in the contention raised by the respondents that O.As are meritless.
Consequently, for the reasons discussed hereinabove, O.A.s are allowed.
Charge memorandum dated 11.02.2009 is quashed and set aside with all
consequential benefits. Respondents are also required to regularize the
period, namely, 21.07.2005 to 21.09.2005 and 07.12.2005 to 06.02.2006. He
will also be entitled to annual increment. Aforesaid exercise shall be

undertaken within a period of two months from the date of receipt of this

order.

9. O.As are allowed accordingly. No costs.

(MADA AR CHATURVEDI) (MUKESH KUMAR GUPTA)
MEMBER (A) MEMBER (J)
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BEFORE THE | CENTRAL ADMINISTRATIVE TRIBUNAL,
GUWAHATI BENCH ::: GUWAHATI.

(An application under Section 19 of the Administrative Tribunals Act, 1985)

ORIGINAL APPLICATION NO. 20¢ OF 2009

t

Q8 o 9000 - VERSUS -
G%\f‘hgt} :g‘gf;%‘me nion of India & Ors. ... RESPONDENTS.
A G/

SYNOPSIS

The applicant is aggrieved by an Order issued by the respondent vide
Memo No. HMA(IPS). 145/Pt-V/174 dtd. 11.2.2009 wherein it proposed to hold an
enquiry under Rule 8 of AIS (Discipline & Appeal) Rule, 1969. Prior to this applicant
while being posted as Commandant 1st ASRF Battalion, Nalbari was promoted to the
rank of DIG with retrospective effect by an Order issued by the respondent on
20.12.2008. On the same day by another order he was promoted to the rank of I.GP.
and accordingly he reported his joining in the rank of .GP. on 1.1.2009. But he was
shocked to learn in February/09 that the Govt. proposed to hold enquiry in respect of
certain allegations which were levelled against the applicant while being posted
as Commandant, 5Sth Assam Police Battalion, Haflong in year 2005. The
respondents decided to start enquiry after a gap of five long years though facts were
known to them earlier. The applicant submitted written statement in defence on
29.3.2009 and again on 6.7.2009 submitted a representation requesting for taking
early action in the matter. However, till date nothing has been communicated by the
respondents and this is affecting his career adversely thus causing mental agony and
harrasment. The respondents have simply ignored the representation filed by appli-
cant and dragging the matter rather endlessly. Moreover, they have also refused to
regularise certain period of his past service giving an scope to the Accountant
General of Assam to deny him his annual increment and other financial benefits.
Being aggrieved, the applicant has approached the Hon’ble Tribunal for issuing
directions seting aside the order issued by the respondent on 11.2.2009 initiating a
departmental enquiry against the applicant and also for early regularisation of his
service in the past.

Signature of the applicant
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BEFORE

THE  CENTRAL ADMINISTRATIVE - TRIBUNAL,
GUWAHATI BENCH ::: GUWAHATI.

(An application under Section 19 of the Administrative Tribunals Act, 1985)

Date

20.12.2008
01.01.2009
N\
05.02.2009
10.02.2009
11.02.2009

29.03.2009

06.07.2009

ORIGINAL APPLICATION NO. 208 OF 2009

Shri Binay Kumar Mis p—yy d“qsnistvaii\'e“{"fib““ai _ APPLICANT.
_ entral A
YRR
- VERSUS - , .
n oo T O
The Union of India & Ofs. — ESPONDENTS.
- xywahati Bench ‘
‘ CU{: :\(d- gt iﬂ?s‘ \

LIST OF DATES.

Particulars

The applicant was promoted by respondents to the rank of DIG and
again to the rank of IGP.
ANNEXURE - A/l PAGE -
Applicant in compliance of the orders issued by respondents joined in
the rank of IGP
. ANNEXURE - A/2 PAGE-
The respondent issued an order for departmental enquiry against
applicant.
ANNEXURE - A/3 PAGE-
A representation was submitted by the applicant to the respondent.
ANNEXURE - A/4 PAGE-
The respondent issued another order in cancellation of earlier
order dtd. 05.02.09 for initiation of departmental enquiry against the
applicant.
ANNEXURE - A/5 PAGE-
The applicant submitted a written statement in defence to the
respondent.
ANNEXURE - A/6 PAGE-
The applicant submitted another representation before the respondent
requesting for early action.

'ANNEXURE - A/7 PAGE-

Sign‘!}ﬂr%&(t‘ﬁg applicant
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(An application under Section 19 of the Administrative Tribunals Act, 1985)

ORIGINAL APPLICATION NO.208 OF 2009

Shri Binay Kumar Mishra ... APPLICANT.

Central &dministrative“{rihuna!

The Union of India & Qrs. o o ne7 909 ..RESPONDENTS.

Guwahéﬁ Bench
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- S1.No. Particulars of Documents " Annexure No. Page No.
1. Original application , 1407
2. Verification 8
3. The Govt. of Assam’s order dt. 20.12.2008 giving A-1 — ﬁ
promotion to the rank of DIG.
4 The Govt. of Assam’s order dt. 20.'12.2008’ giving A-2 — 10— ‘
promotion to the rank of IGP
5. The Govt. of Assam order dtd. 05.02.2009 A-3 — 1> €
6. Represéntation by the applicant dtd. 10.02.2009 A-4 — 2 ﬂ ‘
7. The Govt. of Assam order dtd. 11.02.2009 A-5 —2p— 2k
8. 'Written statement of defence by the applicant A-6 — 9_7 - 49
dtd. 29.03.2009 | '
9. Representation by the applicant dtd. 06.7.2009 A-7 — EO
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Signlture of thé applicant.

For use in the Tribunal’s office
Date of filing :-
Registration No.
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(APPLICATION UNDER SECTION 19 OF THE ADMINISTRATIVE
TRIBUNALS ACT, 1985)

ORIGINAL APPLICATION NO. 208 OF 2009

iCentrat Admimstraia\f&‘mbunm

Shri Binay Kumar Mishra S pgnEhER T Aq
S/O Shri Jagdish Mishra 09 0T 2009

Director Prosecution, Assam Guwahati Bench
e PR
G

e ———— T

‘Near CID office ,Ulubari, Guwahati - 7
..... APPLICANT

- VERSUS -

1. The Union of India, repreSented by the Joint Secretary (Police)
Ministry of Home Affairs, Govt. of India, New Delhi. _ |1 szo)

2. The Govt. of Assam, represented by the Chief Secretary to the Govt.
of Assam, Dispur, Guwahati - 6

3. The Principal Secretary to the Govt. of Assam, Home Deptt.
Dispur, Guwahati - 6

...... RESPONDENTS.
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1. Particulars of the order against which theapplication is made :

The applicant is aggrived by an order by the Govt. of Assam issued on
11.2.2009 proposing to hold an enquiry against the applicant under AIS/(Discipline
&Appeal) Rule, 1969

2. Jurisdiction of the Tribunal :

The applicant decares that the subject matter of the order against which he
wants redress is within the jurisdiction of the Tribunal.

3. Limitation :

The applicant further declares that the application is within the limitation pe-
riod prescribed under Sec. 21 of Administrative Tribunals Act. 1985.

4. Facts of the case :

4.1  That the applicant is a citizen of India and a resident of Police
Housing Colony, Ulubari, Guwahati under dist. of Kamrup , Assam. He belongs to
Indian Police Service and serving in Assam since 1988. During this period he served
in different capacities including as the Supdt. of Polce in districts like Dhemaji, Barpeta,
Nalbari , Kamrup etc. In recognition of his services he was awarded Police Special
Duty Medal, DGP Commendation Medal and so on by the authorities. Presently he is
serving as the Director Prosecution, Assam in the rank of IGP

4.2 That the applicant while being posted as Commandant of 1st A.S.R.F.
Battalion, Nalbari was promoted to the rank of DIG with retrospective effect through
an order issued by the respondent on 20.12.08. :

A copy of order issued by the respondent on 20.12.08
is annexed hereto and marked as ANNEXURE- A/1
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4.3  That the applicant was again promoted to the rank of I.G.P. by the respondents
by another order issued on same day ( 20.12.08)

A copy of the order issued by the respondent on 20.12.08 is
annexed hereto and marked as ANNEXURE- A /2

4.4 That the applicant in complience of Govt. order joined in the rank of L.G.P. on
1.1.09, but he was socked to receive a copy of the order issued by respondent on
5.2.09 wherein it proposed to hold an enquiry against applicant under Rule 8
of AIS (Discipline & Appeal) Rule, 1969. '

A copy of the order issued by the respondent on 5.2.09 is
annexed hereto and marked as ANNEXURE - A/3

4.5 That the manner in which copy of the order issued by the respondent on 5.2.09
was handed over to applicant was quite humiliating. Though the memo was marked
as ‘Confidential’ but it was delivered to one of the employee of Home Guard and Civil
Defence Beltola, where applicant was earlier posted and the memo was not found in
sealed condition. This was pointed out by the applicant through a representation sub-
mitted to the respondent on 10.2.09

A copy of the representation submitted by the applicant on
10.2.09 is annexed hereto and marked as ANNEXURE- A/4

4.6  That the respondent cancelled the earlier order and issued another order on
11.2.09 proposing to hold an enquiry against the applicant under Rule 8 of AIS(D&A)
Rule, 1969.

A copy of the order issued by the respondendent on 11.2.09 is
annexed hereto and marked as ANNEXURE - A/5

4.7  That the applicant submitted a written statement of defence on 29.3.09 to the
respondent in which he denied all the charges leveled against him by the respondent.

A copy of the representation submitted by the applicant on
29.3.09 is annexed hereto and marked as ANNEXURE - A/6
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4.8 That the applicant submitted another representation on 6.7.09 requesting the
respondent to take early action in the matter as the same was adversely affecting his
career.

A copy of the representation submitted on 6.7.09 by the
applicant is annexed hereto and marked as ANNEXURE - A/7

4.9  That the applicant begs to state that even after expiry of more than six months
respondents have failed to take any decision in this matter. It is a source of mental
agony and harassment to the applicant and found to be quite demorlising. In past also
the respondents initiated departmental enquiry against the applicant on purely
false and baseless allegations and in the name of said enquiry he was denied promo-
tion and other service benefits for several years.

4.10. That the applicant begs to state that he moved out of Sth Assam Police
Battalion. Sontilla (Haflong) in December 2005 and almost all allegations are
pertaining to this tenure, but respondents were keeping silent for five long years and
decided to open this matter only in February, 2009. Moreover, this was not held
against the applicant while deciding his case for promotion by the Departmental Pro-
motion Committee (D.P.C.) and he was given two step promotion by the respondents
through two different orders issued on same day.

4.11. That the applicant beg to state that the respondents have failed to regularise
certain past period of service of applicant though it has nothing to do with the pro-
posed enquiry against the applicant as ordered on 11.2.09. Consequently, the appli-
cant has not been given his annual service increaments and deprived of many
financial benefits by the Accountant General, Assam. This is violative of prin-
ciples of the natural justice and administrative fairplay under various provisions of
Constitution of India. :

4.12 'That the applicant begs to state that first two allegations as set out in the
Memo issued on 11.2.09 are relating to the family dispute in which the applicant was
unfortunately embroiled for but the same was already over last year and respondents
were duly informed about this by the applicant. The allegations No. 3&4 are prtaining
to appointment of grade IV employees which the applicant in the capacity of Com-
mandant was empowered under provisions of Assam Police Manual and the same was
done observing all due formalities and ,therefore, no illigality was committed. The
last allegation of misappropriation of Govt. money was well eastablished against one
Inspector who was allowed to go on retirement by then DGP ,Assam Shri R.N.Mathur
for unknown reasons without taking any step to recover the money.

3
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4.13 That the respondent No. 2 &3 befo BVl 1at1ng“t«f1':enqu1ry in a matter which
was five years old did not bother to seek prior approval from respondent No. 1. In fact
once a member the AIS is allotted a particular cadre he is totally left at the mercy of
the State Government and for all practical purpose the AIS has been reduced into the
State service with no protection whatsoever provided by the respondent No. 1 in the

_service matters. No doubt, the AIS has lost its past glory and prestige and of late the
so called ‘creamy layer’ of society have stopped joining it.

5. Grounds of challenge with legal provisions :

5.1 That the action of the respondent is illegal and unjust. Once the respondents
passed orders dt.20.12.2008 giving the applicant two step promotion it is presumed
that his previous service records were very much taken intq consideration by the
members of the Departmental Promotion Committee (DPC) consisting of the Chief
Secretaries and Home Secretaries from both states of Assam and Meghalaya, being a
joint cadre.

5.2 That the action of respondent is a clear case of discrimination and thus
violating Article 14 & 16 of the Constition of India. The impugned action on the part
of respondent violated the fundamental rights of applicant guaranteed under the
Constitution of India as they failed to pass a suitable order in the light of written
statement submitted by the applicant on 29.3.09 and another representation on 6.7.09.
The respondents are only interested in delaying the matter endlessly threby causing
irreparable harm to the carrer and reputation of the applicant, as done in the past.

5.3  That the respondents have taken no step to regularise certain past period of
service of applicant which were not any way connected with the impugned order
issued by the respondent on 11.2.09, thereby causing financial hardship and mental
harassment. '
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The applicant declares that he has availed 6fall the remedies available to him
under the relevant service rules. '

7. Matters not previously filed or pending with any other court:

The applicant declares that he had not previously filed any application, writ
petition or suit, regarding the matter in respect of which this application has been
made, before any court or any other authority or any other Bench of the Tribunal
nor any such application, writ petition or suit is pending before any of them.

8. Reliefs sought :

(D

)

3.)

In the premises aforesaid, it is most respectfully prayed that your
Lordships may be graciously pleased to admit this application, issue
necessary notices, call for the records of the case and after hearing the
cause / causes being shown and upon perusal of the records, Your
Lordships may consider the following :

To set aside the impugned order issued by the respondent on 11.2.09
proposing to hold enquiry against the apphcant under AIS(D &A) Rule,
1969

To direct the respondent to regularise the past period of service of
the applicant , not connected with the impugned order dtd. 11.2.09.

To direct the resporidents No. 2&3 to bear the costs in filing this
petition and seeking legal aid etc.

And for this act of kindness, the humble applicant as in duty bound, shall ever

pray.

9. Interim order, if any prayed for :

Nill
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10. Particulars of Bank Draft/Postal Order filed in respect of the
application fee.

LP.O. No. 39G 425634 Rs. 50.00 Dated 8.10.2009
Payable at Guwahati.

11. List of enclosures :

As stated in the index.
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VERIFICATION

I, Binay Kumar Mishra, S/ O Shri Jagdsh Mishra aged about 46 years

hereby declare :

(1) That para No. 1,2,3,6,7& 10 are true to the best of my knowledge.

(2) That para No. 4 containing 13 sub paras and para 5 having 3 sub paras are my

humble submission before the Hon’ble Tribunal. > W ave n ‘5\” A %M
ﬂw«/a MOJ;ﬂ‘V\/Q/ /b M £ |

Signature of the applicant.
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Guwa“f‘tg’m{‘v ENT OF ASSAM
- a7 \) DEPARTMENT
i ' ORDERS BY THE GOVERNOR |
O NOTIFICATION | )
£ Co o Decem PV
v of‘>\\ " Dated Dispur, the 20" December, 2008.

No. HMA. 175/87//Pi-11/4§fi ‘S.ht:rjbi.Kl. Mishra, IPS, (RR-88), Commandaﬁt 1% ASRF Bn, Barama is
M to thc rank of Deputy Inspécior General_of E_’oﬁcd- in the Scaié of ' pgy of .-

Rs.16,400 - 450- 20,000/ .(pre- revised) ‘with retrosgecﬁve 'cff'éc;t"from the date'. of

promotion of hjé immediate junior Shri Mukesh Agra\yal, IPS (RR-1989) as Deputy

Inspector General of Police .

Sd/-S.C.Das,

* Principal Secretary-t0 th'evG,ovt.vqf Assam,
' Home _et¢. Department. '

Memo No. HMA.175/87/PQ—II/4!§ -A o " Dated Dispui‘, thg' 20" December, 2008.
Copyto:- . : o o SO

1.
2.
3
4.
5.

10.
1L
12.
13.
14.
{5.
16.
17.

" 18.

The Accountant General (A&E), Assam, Maidamgaon, Beltola, Guwahati-29

The Under Secy. to the Govt. of India, Ministry of Home Affairs, New Delhi.

The .S to Chief Minister, Assam, Dispur, Guwa’hfati,6'. o o

The Unier Seey. to the Govt. of Meghalaya, Home (P) Depar.,tment,'Shillong.'

The Director General & Inspector General of Police, Assam, Ul bari, Guwahati-7 o

B 6 The Director General, Civil Defence and Commandant Gcne;ral'o,f Home Guards,

Assam,'i}citola, Guwahuti, L o
The Direcior General of Police, V&AC/ BORDER, Assam, -

The Addl. Divector General of Police; AsSaIM, weeseereeeeee ieeeeenneees ‘
The Inspector General of Police/ Deputy Inspector General of Police-=--rrmm====r""""
The D pety COMEUSSIONETS,ovwenscesersoees o .
The Supesintendent of Police/ Commandant ----==-= memeannmeee

The S.0. to Chif Secretary, Assam, Disput, Guwahati-6. :

The P.8. 10 principal Secretary to the Chief Minjslcn'Assa'm:,'Dis'pur,' Guwahati-6.

The P.S to Principal Seeretary, Home Department, Assam, Dispuf, Guwahati-6. . = o
The P.S to Commissioner & Secy, Hoine & Political Deptt. ‘Assam, Dispur, Guwahati

‘The P.A. to Joint Secretary, Home (A) Department, Assam, Dispur, ‘Guwahati-6. .

The Deputy Dircetory Assam Gowt. Press,-Bamunimaidam, Ghy-21 for publication of the -

above Motification.
Officer Conccmcd.....................;......,............ [ UUTTTUPTUUUPPRRRPP PP PRESTREE

By ordér etc.

: ‘sz’-n.o‘b’ R
Jqint Secretary 10 the Govt. of Assam,

\ ome (A) De artment.
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' No. HMA. 175/87/Pt-11/46-d :  Shri P.K. Das, IPS (SPS-93) Superintendent of Police (BIEO),

GOVERNMENT OF ASSAM
HOME (A) DEPARTMENT.

ORDERS BY THE GOVERNOR.
 NOTIFICATION

Dated D\S\)\“ the N“‘ December, ').Q(!%

No. HMA. 175/87/Pt-11/46 : : Shri B.K. Mnshxa IPS, (RR-88), who has been gromoted to the rank
of Deputy Inspector Genera] of Police vide Notification No. HMA 175/87/Pt. II/45 dtd.
20 12-08, is further gromoted to the rank of InsectorGencxa fLoli

of Rs. 18400- 500- 22 400 (pre revised) / Revised Pay Band 4 : Rs. 37400~ 67000 plus

| Central Adminisirative Tribunal

: ‘ the scale of pay §
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Guwahati Bench
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Gradc pay Rs. 10,000/- and in the interest of Public Service he is posted as Inspector

- General of Police (Home Guard & Civil Defence) vice Shri A.K.Jha, IPS transferred.

No. HMA. 175/87/Pt-11/46- a :  Shri M. Agrawal, IPS, (RR-89) Deputy InspectorGeheraI of Police
{MPC), is promoted to the rank of Inspector General of Police in the. scale of Rs.
18,400- 500 — 22,400 (pre revised) / Revised Pay Band 4 :Rs. 37400 - 67000 plus Grade
pay Rs. 10,000/~ and in the i‘nterest' of Public Service he is posted as Inspector General of
Police, APHC,. Assam, with effect from the date of taking over charge and’uhtil further
orders against vacant post. He will also l(;ol( after works relating to Modernisation of
Police Force (MPF) Scheme as ordered earlier vide this office order
No HMA 882/2007/48-(C) dtd 29-3-08. , .

No. HMA. 175/87/Pt- II/46- ¢ In the interest of public service Shri A K. Jha, IPS (RR-86), Inspector

General of Police, (Home Guards & Civil Defence) is transferred and posted as Inspector

General of Police (OSD) with effect from. the date of taking over charge and until further B

orders. He will also look after the works of -Logistics in Assam Police Head Quarter as -

~ordered earlier vide this office order No HMA 882/2007/48-C dtd.29-3-08. , _

No. HMA. 175/87/Pt:11/46-¢ : Shri D.N. Hazarika, IPS (SPS-93) Special Superintendent of Police
(CID), Assam is promoted to the rank of Deputy Inspector General of Police in the scale

of pay 16,400- 450- 20,000 (pre revisgd) /' Revised Pay Band 4 :Rs. 37400-67000 plus

Grade pay Rs. 8,900/- and in the interest of public service he is posted as Depuﬂty

Inspector General of Police (AP) against vacant post with effect from the date of taking

over charge and until further orders.

_ Assam is promoted to the rank of Deputy Inspector General of Police in the scale of pay
16,400- 450~ 20,000 (pre revisgd) / Revised Pay Band 4 : Rs. 37400- 67000 plus Grade
pay Rs 8,900/- and .in the interest of public service he is posted as Deputy Inspector
General of Police (MPC) vice Shri M. Agrawal, IPS, transferred on promotion with effect

from the date of taking over charge and until further orders.

5d/S.C.Das,
Principal Secretary to the Govt. of Assam,
Home etc. Department.
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Memo No. HMA. 175/87/Pt II/46 A o Dated Dlspur the 20'h December 2008~
Copy.to :- - R o

1. The Accountant General (A&E) -Assam, Maldamgaon Bellola Guwahatl 29
2. The Under Secy. to.the Govt. of India, Ministry of Home Affalrs New Delhn
*3.. The P.S to Chief Minister,-Assam, Dispur, Guwahati-6. ' a
‘4. The Under Secy. to the Govt, of Meghalaya, Home (P) Department, Sthong A
5. . The Director General &: Inspector General of Police, Assam, Ulubari, Guwahati-7- .. . R
he Director General :"C, lDefcnce and Commandant General of Home Guzuds N S o o —
Assam, Beltola, Guwahati:- - . o Co
7. The Director General of Police, V&AC/ BORDER Assam, SRS
8. The Addl. Director General of Police, Assam, -...c.....veeeeennnnnns o s
9. The lnspector General of Police/. Deputy- Inspector General of Pohce-—7--‘-~---'---_----'- -
10. The Deputy CommissiOners,.......iuivereueeeereeeiionnssionnnnn eeeeriig
11. The Superintendént of Police/ Commandant ---- : : :
" 12. The S.0. to Chief Secretary, Assam, Dispur, Guwahatl 6
- 13. The P.S. to Principal Secretary to the Chief Minister; Assam Dlspur Guwahat1-6
14. The P.S to Principal Secretary; Home Department,: Assam Dlspur Guw,ghatl -6.-
15. The P.S to Commissioner & Secy, Home & Polmcal Deptt, Assam, Dispur, Guwahatl
16. The P.A. to Joint Secretary, Home (A) Department, Assam, Dispur, Guwahau-é
17. The Deputy Director, Assam Govt. Press Bamummandam Ghy 21 for pubhcatlon of the
. above Notification. - , , _ , o TR .
18, Officer CONCEINEM. ......vieumiingirnruinnrinesessnsres e eeeeeeeesressees e sereeseeeens

s By o'rder"?etc. o

' LAla 0?.°g o o
Jomt Secretary to the;Govt of Assam SRR o e
Home (A) Depaﬂment e : : .

e+ ey e o
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NO. HMA(IPS) 145/Pt.V/173
- GOVERNMENT OF ASSAM
DEPARTMENT OF HOME (A).
; ASSAM SECRETARIAT (CIVIL) DISPUR, GUWAHATI-6
i (} Q Pr.-r aanr 7 \ %%k %
Ly / ‘% | Dated Dispur, the 5™ February, 2009.
%’ Gl.\\“n”a\’lata uG“W Y‘ l ' - Memorandum |
Tg«qw«: AL : T
1. The Governor of Assam proposes to hold an enquiry against Sri B.K.Mishra, IPS, under

Rule 8 of All India Service (Discipline & Appeal) Rules, 1969 . The substance of the imputations
of violation - of serv1ce conduct rule, indiscipline behaviour, 1nsubord1nat10n to the Superlorv
officer, moral turpltude misuse of Govt. machmery, v1olat10n of existing ( Govt. Ainstructions etc. in
. respect of wh1ch enquiry is proposed to be held is set out in the enclosed statement of articles of
- charge (Annexure-I) . A statement of the imputations as stated above in respect of each artlcle of
- charge is enclosed (Annexure-II) . A list of documents by which , and a list of w1tness by whom
 the articles of charge are proposed to be sustained are also enclosed (Annexure I & IV).

2. Sri B. K. Mishra, IPS is directed to submit within 10‘days of the receipt of this

T

memorandum a written statement of his defence and also to state whether he desires to be heard in

person
_.3. He is informed that an enquiry will be held in respect of those articles of charges as are not
- admitted. He should, therefore, specrﬁcally admit or deny each article of charge. =
4. B.K.Mishra, IPS is further informed that if he does not submit his’ wrltten: statement of
“defence on or before the date speciﬁed in para 2 above, or does not appear in persOn before the
Inquiring Authonty or otherwise fails or refuses to comply with the provisions of Rule 8 of the _
All India Services (Discipline & Appeal) Rules, 1969 or the orders /directions issued in pursuance
of the said Rule, the Inquiring Authority may hold the inquiry against him ex-parte.
S. Attention of B.K.Mishra, IPS IPS is invited to Rule 18 of the All India Service (Conduct)
“Rules, 1968 under whlch no Government Servant shall bring or attempt to bring any political or
out side mﬂuenﬁe to bear upon:any superior authonty in service under the Government, If any
representation is received on his behalf from another person in respect of any matter dealt}wnh in
this proceedings , it wilt be presumed that B.K.Mishra, IPS , IPS is aware of such a representation
and that it has been made at his instance and action will be taken against ‘him for Violation of Rule,
18 of the All India Services (Conduct) Rules, 1968 | L

-6. The receipt of this memorandum may be acknowledged . -

By order and in the name of the Governor of Assam,

N * E .
QO™ ) .-
$ <

& S /’” Principal Secretary to the Govt of Assam
517 Home Department.
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Memo NO. HMA(IPS) 145/Pt-IV/173-A Tpsid) “uBaEged, Dispur, the 5 February, 2009.

opy 1Q = . —
1i B.K Mishra, IPS , Commandant, 16" AP(IR) Bn, Bormonipur, Morigaon.} -

The Chief Secretary to the govt. of Meghalaya, Shillong.

The Director General & Inspector General of Police, Assam, Ulubari, Guwahati-7.

The Joint Secretary, (Police) Govt. of India, Ministry of Home Affairs, North Block ,

New Delhi-110001. | | | | |
5. The Secretary to the Govt. of India Ministry of Personnel, P.G. & Pension, Department of
Personnel & Training , North Block, New Delhi-11000. ' '

By order etc,

» Principal Se tetary to the Govt. of Assam,

4’//” - Home Department.
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: . . . .. Annexure-]
- Statement of Arthles of Charge framed aga nst SHB RD P‘S’t‘l‘le‘th"e'r'f"eommandant 5'h ‘APBn,

ARTICLE —I

That Sr1 Bmoy Kr. Mrshra IPS, whlle holdmg the - post of Commandant'
5 APBn Sontllla left the Head Quarters (i.e. Sonttla) on 1952005 for Guwahatl W1thout
T e

m
obtaining prlor permlsswn from his competent authorlty and stayed in the Ofﬁcer S Mess Ulubari

Pollce Complex Guwahati on that day and left  the Ofﬁcer s Mess on the next date i.e. on
20 5.2005 (AN) The above action clearly shows the msubordmatmn on the part of Sri Bmoy :
Kumar Mishra, IPS. | , ' o

He is, therefore charged ‘with msubordmatlon to hlS superlor authorrty and also for

gross 1ndlsc1plme

ARTICLE )|

That Sri. Bmoy Kumar Mlshra IPS whtle holdmg the post of Commandant .‘

5™ APBn, Sontrla found to have absented himself from hlS duties and stayed in Assam House ,
————

New Delhi w1th effect from 23 5 2005 to 28 5.2005° wherem he occupled two seats in double

‘beded room No. 203 ‘with one lady doubtful character other than h1s wife. T
The above actlon of Sri Binoy Kumar Mishra,. IPS not only mvolved in; moral

“turpitude but also violation of rule 3 of All India Servrces (conduct) Rules 1968
 ARTICLE -1l

~ That Sr1 Bmoy Kumar Mlshra IPS wh11e holdmg the post of Commandant'-'
- 5" APBn, Sontila appomted one cook (Grade»IV) against 16'h APBn w.e. f 20 5. 2006 w1thout any
approval of tﬁtf Govt. mcludmg Finance (SIU) Department whlch is a gross v1olat10n of the o

| existing rules and procedures of Govt ‘ ‘ o o '
He 1s therefore charged with ‘arbitrary aetron and gross vrolatlon of rules and

' procedure of Govt etc

ARTICLE —IV =

» That Sri Bmoy Kr. Mlshra IPS while holdmg the post of Commandant 5m APBn
Sontlla appomted Sri, Tufan Smgha an outsider as Duftry in General Branch in h1s ofﬁce durmg

" the ban perlod in spxte of clear instruction from Director General of Police, Assam not to appomt

Duftry which is in dlsregard to rules and procedures of Govemment in force at that tlme and

msubordmatlon and breach of power bestowed on him by Govt

He ‘is, therefore charged with arbltrary actron dxsregard to Govt rules and

PR

_ procedure and msubordmatlon and breach of trust etc. . ‘



e T ' -

.';‘ﬂﬁt-ﬂ!: [\Jh gt e i b ’ : !,S
Ao ‘
&K ?”«t \:mm% T

.-..«w---"““ %

«3
"z Copomaw |

M@iﬂ \ S Guwa nati oenc‘h .

T ARl

That Sri Bmoy Kumar Mlshra IPS whxle holdmg the post of Commandant
5" APBn, Sontila mlsapproprlated Govt money amountmg to Rs 7 OO 000/- durmg the period

| a—————y

from 24.2.2005 to 11.8. 2005 causmg loss to Govt which is most unbecommg of a member of the

service of hlS rank and status.

" He is, therefore, charged with negllgence of dutles to maintain ﬁnan01al d1501p11ne

~and v1olat10n of rule 3 of the All. Indla Services (Conduct) Rules, 1968. -

By order and in'the name of Governor of Assam,

: Prineipa ' e‘cretaty to the _Govt.;_Of Assam,; -
‘ 919/’” ’ Home Department. "
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 Statement of | 1mputat10n of mlsconduct in support of each article of charge framed agamst
- Sri Binoy Kumar Mlshra IPS the then Commandant 8t APBn :

, : _AB_T_I_CM .
v That the sa1d Shr1 Binoy Kumar Mrshra IPS whrle servmg as Commandant
5™ APBn, Sontlla left H.Q. on 19:5.2005 and stay at Officer’s Mess, Ulubarr Guwahatl 7 on that -

- day and left the Officer’s Mess next day on 20.5.2005 (AN) w1thout obtammg pr1or approval from

hlS superior authorlty whrch is found to be gross 1ndlsc1plme
ARTICLE-II

bThat' the said Shri Binoy Kumar Mishra, IPS while serving as the Commandant;
5" APBn, Sontila vremained absent duties and stayed in Assam House, New Delhi w.e.f. 23.5.2005 .

to 28.5.2005 by occupyrng two seats in double beded room- No. 203 ‘with one lady of doubtful

character (other than his- w1fe) whrch is violation of the prov1s1ons under rule 3 of the All India

services (conduct) Rules, 1968.
* ARTICLE-INI

The said -Shri Binoy Kr. Mrshra IPS while serving as Commandant 5"' APBn,

‘ Sontrla appomted a cook (Grade- IV) agamst 16" APBn w.e.f. 20.5.2006 w1thout any. approval of
PR

Govt. wh1ch isa dlsregard to the existing rules and procedures

ARTICLE-IV

‘That ‘the sa1d Sri Binoy Kr. Mishra, 1PS whrle ervmg as the -Commandant,

| 5lh APBn., Sentlla appomted Srl Tufan - Smgha an outsrder by v1olatmg the Govt rules and

procedures and mstructrons of his superior authorlty which tantamounts to drsregard of Govt rules-

‘and procedures,._msubordmatlon and breach of trust etc.
ARTICLE-V

That the said Shr1 Bmoy Kumar . Mrshra IPS while serving as the Commandant,
5th APBn, Sontlla mlsappropnated an amount of Rs. 7,00,000/- from the accounts of the

Commandant, 5" APBn during his tenure from 24.2.2003 to 11.8. 2005 whrch not only caused loss

to Govt. but also unbecoming of a Govt. servant.

By order and in the name of Governor of Assam,

, Principal S€cretary to the Govt. of Assam,
4;4 .- Home Department. ' '
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.' 1. DIG (AP) Assam, Guwahat1 letter No. TAP/C/2005/ 1848 dtd. 20 5. 2005

2. D.O. No. RC/G(Ascom)05/2046 dtd. 10.6. 2005 along w1th its enclosures recewed
from Shri S. Monoharan IAS, Prmc1pal Resident Commlssmner Assam House,
-~ New Delh1 :

v /3/ No. C. 90/2004/60 dtd. 12.5.2005 from DGP Assam; :
 DGP’s letter No. FB/1/155/97/Pt/176 did. 12.5.2005.
5.~ No. C.90/2004/63 dtd. 21. 5.2005 from DGP Assam. -
57 No. C. 90/2004/69 dtd. 6.6.2005 from DGP, Assam

\ﬂo C.90/2004/Pt dtd. 14.6.2005 fiom DGP, Assam. -

8. Letter No. C.44/2000/274 did. 21.7.2006 from IGP (A), Assam.
9. Letter No. No. C.90/2004/Vol-I/73 dtd. 6.9.2006 from IGP (A), Assam.

By order and in the_héme of Governor of Assam,

Prmc1pal S 'retary to the. Govt of Assam
s - Home Department
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A Atlnexure-IV :

LIST OF WITNEss‘Es; ‘

1. ShriP. V Sumant IPS (Retlred) DlI‘CCtOI‘ General of Pohce Assam

2. Shri AK. Singha Cassyyap, IPS Deputy Inspector General of Pollce (AP) Assam, |
_ Ulubari, Guwahati-7.

3. Shri Kuladhar Salkla IPS Inspector general of Pollce (T & AP) Assam Ulubarl
'Guwahatl 7. ' -

E‘4 Shri S. Monoharan IAS Prmc1pal Re31dent Commlssmner Assam House
i~ New Delhi. ' : -

%;5/ Shrl Joydeep Shukla EAC Assam House, New Delhl S .
6. ShriD.K. Borah IPS the then Inspector General of Pohce (A) Assam Guwahati.

By order and in the name of Govemdr of Assa_m,'

/y,. Prmmpal S' _ retary to the Govt. of Assam
6‘[‘1/ : o Home Department
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GOVERNMENT OF ASSAM
OFFICE OF THE DIRECTOR GENERAL OF CIVIL DEF ENCE AND
COMMANDANT GENERAL OF HOME GUARDS, ASSAM, BELTOLA,
GUWAHATI - 781028.

NO.CG.111/2009/ Dated Beltola, the 10® February/09.
E .oniral Adirdnistrative Tribunal
M R R E S C R B HE D]

Shri S. C. Das, IAS

Principal Secretary to the Govt. of Assam, .
Home Department etc. no QrT 2009
Dispur, Guwahati-6.

Guwahali Beqch

. TEETE NAES
Frof.:- Your memo No. HMA (IPS)/ 145/ Pt.V/173 Dtd. 05J02.09_%
Sir,

With reference to the above, I write to inform that in the said letter a
capy has been shown marked to me in the capacity of Co. 16% AP (IR) BN,
Lormonipur, Morigaon . Though the letter has been treated as “Confidential” it was
Gelivered to me without any sealed cover. It is learnt that two letters including one
addressed to Director General of Civil Defence & Commdt. General of Home Guards,
/issam were  put in the same envelope and given to Mr. Bhupati Roy, Asstt. from CD
unit of this Directorate who happened to visit Home Deptt. for some official works,
v/i0 in turn gave the open envelope containing tWo letters to Shri Kanak Baruah PA to
I3GCD. Subsequently, the memo under reference was handed over to me by PA to
I>GCD.
. It is a matter of great surprise that the letter having been marked
“Confidential” and a copy of which is shown marked to me by name (though with
wiong designation) has been delivered to undersigned in most callous and casual

rianner with a view to humiliate me. This matter should be enquired into  and

anpropriate action may be taken from yourend accordingly.

o 4 Your’s faithfully
oo 0
: ( B.K. Mishra )

IGP (HG & CD) Assam,
Guwahati-28.

-’
e

* %
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*1’79«:'\ NO. HMA(PS) 145/Pt.V/174

\® v
\ GOVERNMENT OF ASSAM
* \DEPARTMENT OF HOME (A).
Guwane :A%é%% SECRETARIAT (CIVIL) DISPUR, GUWAHATI-6
i T
e Dated Dispur, the 11" February, 2009.
Memorandum

1. In cancellation of this department earlier memorandum issued vide No.HMA (IPS)
145/PtV/173 dtc@the Governor of Assam proposes to hold an enquiry against Sri
B.K.Mishra, IPS, under Rule 8 of All India Service (Discipline & Appeal) Rules, 1969 . The
substance of the imputations of violation of service conduct rule, indiscipline behaviour,
insubordination to the Superior officer, moral turpitude, misuse of Govt. machinery, violation
of existing Govt. instruction; etc. in respect of which enquiry is proposed to be held is set out
in the enclosed statement of articles of charge (Annexure-]) A statement of the imputations as
stated above in respect of each article of charge is enclosed (Annexure-II). A list of documents
by which , and a list of witness by whom, the articles of charge are proposed to be sustained
are also enclosed (Annexure-II1 & IV).
2. Sri B. K. Mishra, IPS is directed to submit within 10 days of the receipt of this
memorandum a written statement of his defence and also to state whether he desires to be
heard in person. |
3. He is informed that an enquiry will be held in respect of those articles of charges as are not
admitted. He should, therefore, specifically admit or deny each article of chargé.
4. B.K.Mishra, IPS is further informed that if he does not submit his written statement of
defence on or before the date specified in para 2 above, or does not appear in person before
the Inquiring Authority or otherwise fails or refuses to comply with the provisions of Rule, 8
of the All India Services (Discipline & Appeal) Rules, 1969 or the orders /directions issued in
pursuance of the said Rule, the Inquiring Authority may hold the inquiry against him ex-
. parte: v o o
5. Attention of B.K.Mishra, IPS, IPS is invited to Rule 18 of the All India Service (Conduct)
Rules, 1968 under which no Government Servant shall bring or attempt to bring any political
or out side influence to bear upon any superior authority in service under the Government. If
any representation is received on his behalf from another person in respect of any matter dealt
with in this proceedings , it will be presumed that B.K.Mishra, IPS , IPS is aware of such a
representation and that it has been made at his instance and action will be taken against him forA

violation of Rule, 1-8 of the All India Services (Conduct) Rules, 1968

6. The receipt of this memorandum may be acknowledged .

;‘Sf'. By order and in the name of the Governor of Assam,
g

L >
# - -
7 ~

Principal Secretary to the Govt. of Assam,
/n\ﬁ . Home Department.
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‘ Coniral Adivinistrative Tribunal
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Guwzahati Bench
TerETa =S

Memo NO. HMA(IPS) 145/Pt-1V/174-A » Dated, Dispur, the 11™ February, 2009.
Copy to :- ' S
,\/L/ Sri B.K.Mishra, IPS, IGP (HG & CD) Assam, Beltola, Guwahati29.

2. The Chief Secretary to the govt. of Meghalaya, Shillong.
3. The Director General & Inspector General of Police, Assam, Ulubari, Guwahati-7.

4. The Joint Secretary, (Police) Govt. of India, Ministry of Home Affairs, North -
Block , New Delhi-110001:

S. The Secretary to the Govt. of India Ministry of Personnel, P.G. & Pension,
Department of Personnel & Training , North Block, New Delhi-11000.

By order etc,

- -

\
<

Principal Secrétary to the Govt. of Assam,
X% Home Department. -
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Annexure-I

; 'aS’t £ 'ment of Artti'es of Charge framed against Sri B.K. Mishra, IPS the then Commandant 5™

APBn,

ARTICLE -

#iing prior permission from his competent authority and stayed in the Officer’s Mess, Ulubari |
Police Complex, Guwahati on that day’and left the Officer’s Mess on the next date i.e. on
20.5.2005 (AN). The above action clearly shows the insubordination on the part of Sri Binoy
Kumar Mishra, IPS. ,

He is, therefore, charged with insubordination to his superior authority and also for

gross indiscipline.

ARTICLE -1

, That Sri Binoy Kumar Mishra, IPS while holding the post of Cotnmandaht,
5t APBn, Sontila found to have absented himself from his duties and stayed in Assam House,
New Delhi with effect from 23.5.2005 vto 28.5. 2005 wherein he occupied two seats in double
beded room No. 203 with one lady doubtful character, other than his wife.

The above action of Sri Binoy Kumar Mishra, IPS not only involved in moral

E turpitude but also violation of rule 3 of All India Services (conduct) Rules, 1968.

e~

ARTICLE -III

That Sri Binoy Kumar Mishra, IPS while holding the post of Commandant,
5™ APBn, Sontila appointed one cook (Grade-IV) against 16™ APBn w.e.f. 20. 5 2006 without any
Iy

“approval of the Govt. including Finance (SIU) Department which is a gross violation of the

existing rules and procedures of Govt.

He is, therefore, charged with arbitrary action and gross violation of rules and

procedure of Govt. etc.

ARTICLE -1V

That Sri Blnoy Kr. Mishra, IPS while holding the post of Commandant, 5th APBn,

Sontlla appointed Sri Tufan Singha, an outsider as Dufiry in General Branch in his office during

* the ban period in spite of clear instruction from Director General of Police, Assam not to appoint

Duftry which is in disregard to rules and procedures of Government in force at that time and

insubordination and breach of power bestowed on him by Govt.

He is, therefore, charged with arbitrary action, disregard to Govt. rules and

procedure and insubordination and breach of trust etc. |
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ARTICLE -V | -

That Sri Binoy Kumar Mishra, IPS while holding the post of Commandant,
5" APBn, Sontila misappropriated Govt. money amounting to Rs. 7,00,000/- during the period
T amemprmeryes

from 24.2.2005 to 11.8.2005 causing loss to Govt. which is most unbecoming of a member of the
service of his rank and status. ‘ ' )
He is, therefore, charged with negligence of duties to maintain financial discipline

and violation of rule-3 of the All India Services (Conduct) Rules, 1968.

By order and in the name of Governor of Assam,

- -

(Y
-

Principal Secrétary to the Govt. of Assam,

/‘\)&/} - Home Department.

A

Annexure-1I
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Statement of imputation of misconduct in support of each article of charge framed against
Sri Binoy Kumar Mlshra IPS. the then Commandant, 8" APBn.

ARTICLE -]
That the said Shri Binoy Kumar Mishra, IPS while servmg as Commandant
5™ APBn, Sontila left H.Q. on 19.5.2005 and stay at Officer’s Mess, Ulubari, Guwabhati-7 on that
day and left the Officer’s Mess next day on 20.5.2005 (AN) without obtammg prior approval from

his superior authority which is found to be gross.indiscipline.
ARTICLE-II

That the said Shri Binoy Kumar Mishra, IPS while serving as the Commandant,
5™ APBn, Sonﬁla remained absent duties and stayed in Assam House, New Delhi w.e.f. 23.5.2005
to 28.5.2005 by occupying two seats in double beded room No. 203 with one lady of doubtful
character (other than his wife) which is violation of the provisions under rule-3 of the All India

services (conduct) Rules, 1968.
ARTICLE-III

The said Shri Binoy Kr. Mishra, IPS while serving as Commandant, 5" APBn,
Sontila appointed a cook (Grade-IV) against 16™ APBn w.e.f. 20.5.2006 without any approval of

Govt. which is a disregard to the existing rules and procedures.

=

ARTICLE-IV

) That the said Sri Binoy Kr. Mishra, IPS while erving as the Commandant,
5" APBn., Sontila appointed Sri Tufan Singha, an outsider by violating the Govt. rules and
- procedures and instructions of his superior authority which tantamounts to disregard of Govt. rules

and procedures,jnsubordination and breach of trust etc.
ARTICLE-V

That the said Shri Binoy Kumar Mishra, IPS while serving as the Commandant,
5" APBn, Sontila misapprbpriated an amount of Rs. 7,00,000/- from the accounts of the
Commandant, 5" APBn during his tenure from 24.2.2003 to 11.8.2005 which not only caused loss

to Govt. but also unbecoming of a Govt. servant.

& =T By order and in the name of Governor of Assam,

- -
N
-

r\ ) ‘ . . : :
no ’ Principal Secretary to the Govt. of Assam,
4’\'/:?/ Home Department.
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Annexure-II1
LIST OF DOCUMENTS. |

h/DIG (AP), Assam, Guwahati letter No. TAP/C/2005/1848 dtd. 20.5.2005.

2. D.O. No. RC/G(Ascom)05/2046 dtd. 10.6.2005 along with its enclosures received

from Shri S. Monoharan, IAS, Principal Resident Commissioner, Assam House,
New Delhi.

\,J/No €.90/2004/60 dtd. 12.5.2005 from DGP, Assam. | ~eMtal Administragoatis

Held]
\4/)GP s letter No. FB/1/155/97/P176 dtd. 12.5.2005, { e ey
W& No. C.90/2004/63 dtd. 21.5.2005 from DGP, Assam. 10 per oo
\_6/No C.90/2004/69 dtd. 6.6.2005 from DGP, Assam. |
No. C.90/2004/Pt dtd. 14.6.2005 from DGP, Assam. | v
Vg/ Letter No. C.44/2000/274 dtd. 21.7.2006 from IGP (A), A KN

9~ Letter No. No. C:90/2004/Vol-I/73 dtd. 6.9.2006 from IGP (A), Assam.

By order and in theé name of Governor of Assam,

.~
-

/A Principal ‘Secretary to the Govt. of Assam,
W -Home Department

Annexure-IV
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LIST OF WITNESSES

1. ShriP. V. Sumant, IPS (Retired), Director General of Police, Assam.

2. Shri A K. Singha Cassyyap, IPS, Deputy Inspector General of Police (AP), Assam,
Ulubari, Guwahati-7.

3. Shri Kuladhar Saikia, IPS, Inspector general of Police (T & AP), Assam, Ulubari,
Guwahati-7. -

4, Shri S. Monoharan, IAS, Principal Resident Commissioner, Assam House,
New Delhi.

5. Shri Joydeep Shukla, EAC, Assam House, New Delhi. _
6. Shri D. K. Borah, IPS the then Inspector General of Police (A), Assam, Guwahati.

e By order and in the name of Governor of Assam,
~ ral Administrative Tribunal v
W RS TG R R _

~
-

0 9, ocT ™ | | e Principal Secretary to the Govt. of Assam, .
| W Home Department.

Guwahati Bench
TN IS




GOVERNMENT OF ASSAM
OFFICE OF THE DIRECTOR GENERAL OF CIVIL DEFENCE AND
COMMANDANT GENERAL OF HOME GUARDS, ASSAM, BELTOLA,
GUWAHATI —781028.

. ' . ) o ST BT th \
Letter No.CG. 111/ PF /2009 Central Administrative Tribunal March/2009.
i wynTe ETeE
To, | '
0 o noT U009

Shri S.C. Das, IAS

The Principal Secretary to the Govt. of Ajsam ot B
Guwanati Bench

Home department, Dispur, Guwahati-6 Guwanal: Ber

N - N
TR RIS

4
e

AN s st e

Ref. : Your Memo No. HMA(IPS)145/Pt.V/174 dtd. 11.2.2009 regarding submission of
my written Statement of defence

Sir,

With reference to above, this is to inform that I am from 1988 batch and served in
different capacities all over Assam including as the Supdt. of Police in districts like Dhema;:,
Barpeta, Nalbari , Kamrup etc. In recognition of my work and sincerity I was awarded DGP
Commendation Medal, Special duty medal, several Appreciation/Commendation letters by
DPG Assam. I have had highest regard for my higher authorities and was known to be a
disciplined member of the force. On my repatriation from GOI, I joined as Commandant, 5t
A.P.Bn, Sontila on 24.2.2005 and continued to be so till 6.12. 2005. Almost all the charges
framed against undersigned are pertaining to my above tenure. It is a matter of great surprise
that the disciplinary authority viz. the Govt. of Assam proposes to hold enquiry in this
matter after expiry of five years . This inordinate delay is beyond comprehension and
defies all possible logic of reason. The order of the State Govt. is ,therefore, contrary to
the law and unjust.

2. ~The Govt. of Assam vide its order dtd. 20.12.2008 had given me two step promotion
according to which I was first promoted to the rank of DIG and on the same day by another
notification promoted me to the rank of IGP. If the allegations were serious and having
substance, the Govt. could have started the enquiry earlier and need not wait for so long. It
appears that this enquiry has been started at the behest some of those elements which were not
happy with my promotion and wish to humiliate me further by causing a harm to my career.

3. Further, I have no hesitation in admitting that when [ returned from the Central
deputation in December,2004. I had to deal with two strong opponents- one was Mr.
P.V.Sumant, then DGP Assam and another one my ex- wife Rashmi Jha, living separately for
past four years in GUwahati. Both of ‘them had joined hands together and did everything
possible to cause irreparable damage to my career and reputation. Smt. Jha had filed sever2l
false cases against me all of which were later dismissed by the Court of law. As regards Mr.
Sumant, he had insatiable urge for money and during his first term as DGP had harassed me on
that account while I was posted as Supdt. of Police, Kamrup, Guwahati in year 1998-2000 .

R
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Though I was recommended for awarding Gallantry medal by range DIG in June 1999 but out
of prejudices and biasness then DGP didn’t forward my case and I was deprived of this honour.
On top of it, during his second term he withdrew the DGP Commendation Medal awarded to
-me by his predecessor without citing any ground. A copy of this order dtd. 22.4.04 is annexed
and shown as ANN ‘A’. Again on 17.8.05 another order was issued regarding withdrawal of
Medal and copies were circulated to all senior officers of Assam Police with a view to
humiliate me. A copy of this order is enclosed and marked as ANN- ‘B’.

4. That Mr. Sumant was an extremely vindictive person and derived great pleasures by
subjecting his {uniors to harassment. On 22.2.05 the Govt. of Assam had posted me as
Commandant,5" A.P.Bn, Sontila where other officers had refused to join due to existing
insurgency situation. But Mr. Sumant was not happy with this development as would be
apparent from his letter addressed to the Chief Secretary on 23.2.05. In this letter it is
mentioned that he held discussions with Mr. P.C.Sarma and Mr. B.M.Majumdar, Home
Commissioner and suggested that at best I should be posted as FRRO. In his letter dtd 12.5.05
he had written to the Chief Secretary that “the officer is incorrigible and as he has managed
to get a fairly good posting, he will not listen to any instructions. Consequently, he has to
be taken to task by the Govt. as otherwise he will continue his defiance and this will not
be good for the police department”. This clearly proves the negativity in the person who
unfortunately was head of the force and simply misused his status and position to damage
career of many junior colleagues in the department, as he believed in keeping ‘personal

agenda’ over and above the official one.

5. From Annexure- III, it could be seen that as many as five out of nine listed documents
were forwarded by Mr. Sumant in capacity of DGP. The concerned file is full of
correspondences between him and then Chief Secretary Mr. Kabilan with whom he was having
very cordial relations for obvious reasons. In May,2005 a news item appeared in an Assamese
daily saying that he was keeping a cook called Hitesh Pathak at his daughter’s place in
Chennai. On preliminary enquiry this appeared to be true and the cook was placed under
suspension in first week of June, 2005 but then DGP immediately revoked the suspension.
Thereafter, he started writing all kinds of baseless things against me to the Govt. as his sole
intention was to harm my career. Perhaps, he was under false impression that I was
instrumental in exposing his misdeeds in the media.

6. Now after dealing with the genesis of the problem I would like to deal with the
individual charges specifically. WhenI returned back to Assam after repatriation, my personal
effects continued to be in the flat in Vasant Kunj, New Delhi which was given to me on rental
basis. On 18.5.2005 Smt. Rashmi Jha along with her father and some miscreants forcibly
entered the said flat and took all my belongings which included electronic items, wooden
furnitures, clothings, important.papers/documents etc. under their illegal possession. They had
also mercilessly beaten my servant, who was taken from Bihar just few months back and threw
him out on the street. On the following day viz. 19.5.2005 I informed this matter to DIG (AP)
Mr. A.K.S. Casshyap who in turn asked me to inform IGP Mr. K. Saikia, as ADG was out of
station. I contacted Mr. Saikia and told him that in view of seriousness of the matter I was
required to proceed to Delhi immediately. Thereafter I forwarded a petition seeking seven days
casual leave and after giving intimation to all concerned proceeded on leave. Copy of the WT
Ce —
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message addressed to IGP (T&AP) is annexed hereto and shown as ANN‘C’.  On the sam=
day I also telephonically apprised then Home Commissioner Mr. Pyarelal which was followed
by a letter on 20.5.05 which is available at page 56 of the concerned file. After having learnt
these developments DGP, Mr. Sumant sent a WT message on 19.5.05 asking to return the DGP
Commendation medal which was awarded to me during the tenure of his predecessor (available
on page 71). On reaching Delhi I found to my horror that an amount of Rs. 40,000/- was
fraudulently withdrawn from my SBI account No. 01190012765 in Vasant Kunj, New Delhi on
the previous day( available at page 69). The extracts of the passbook were forwarded to the
Govt. alongwith my explanation sometime in Aug,05 and still available in the relevant file.
On 25.5.2005 I sent another petition to ADG (TAP) through fax narrating above developments,
copy of which is enclosed and marked as ANN ‘D’. Finally, I resumed my duties on 2.6.2005
without wasting any time and after taking necessary steps in the matter. Later I learnt that my
prayer for leave was rejected without citing any ground and this was done at the behest of then
DGP. The copy of the WT message sent from ADG (TAP) in this connection is appended and
shown as ANN- ‘E’. My personal effects worth Rs. 5 lacs were taken into illegal
possession, Rs. 40,000/- siphoned off from my bank account and my servant was simply
thrown out on road_and he remained without food or shelter for three days- if one can’t
avail CL in such circumstances then perhaps authorities may list out the instances when
one can do so. As the name suggests casual leave means ‘AKASMIK AVAKASH’ and it can
be availed by an officer at short notice in case of exigencies. In fact many times officers avail
the leave first on simple intimation and send the petition afterwards for sanction and invariably
it is accepted. The charge No. 1 is, therefore, not true and has no basis at all.

7. It is not a fact that I absented from duties as alleged, rather I had left battalion hqr with
proper intimation under circumstances already narrated above. It is true that during my stay in
Assam house, New Delhi in May, 2005 one lady called Smt. Maya Sinha came to meet me. My
wife had deserted me since Nov, 2000 and refused to join me despite all possible efforts.
During my stay in Delhi I had developed some acquaintances with Smt. Maya and now after
divorce from my first wife we are married and staying together. The false complaint was
lodged by Smt. Rashmi Jha, my first wife (available on page 86). The first two charges have
emanated from the ongoing family dispute which finally is now over. Hence charge No.2
is in cofrect and has no substance in it.

8.  The allegation as spelt under Article-III is full of contradictions. It is just not possible to
appoint someone against vacancy of another unit. It says that while holding post of
Commandant 5™ A.P.Bn, Sontila self appointed one cook against 16™ A.P.Bn which is
beyond realm .of possibility. A Commandant can’t appoint someone against vacancy of
another unit. Even the statement of imputation of misconduct in support of various charges
mentioned same thing, but this is just not possible. It doesn’t mention the name and particulars
of the person so appointed and after lapse of so many years neither I am not in a position to
recollect the details of the case. However, if some appointment was given in 16" A.P.Bn in
grade IV rank during Thy tenure, I am stre this must have been done observing all formalities
and certainly not in disregard to existing rules and procedures. The charge is quite vague,
unclear and should be dropped forthwith. ‘
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9.  Asregards the allegation spelt as Article IV, it is requested to kindly refer the letter from
IGP(Admn), Assam to all SPs/COs on 21.2.05 informing about lifting of ban on appointment
of grade IV staff. A copy of this letter is annexed and marked as ANN- ‘F”. Nowhere in said
letter it is mentioned that the post of Duftry was not to be filled up, nor there was any specific
direction from A.P.Hqr to keep the post vacant. This was very much a grade IV post and a
board was constituted with undersigned as president and Addl. SP (Hqr), Haflong/ Asstt.
Commandant from the unit as members for this purpose as we were facing acute problems in
running the general and accounts branch of the office smoothly. Once the post was filled up,
then only A.P.Hqr clarified the matter and asked to cancel said appointment but it was not
possible to cancel it at this stage, lest it would lead to various kinds of litigation. The matter
was given altogether a different colour by Mr. Sumant, then DGP out of sheer biasness and
prejudices against me. It may be reiterated that neither any illegality was committed nor
any Govt. rules or procedures were violated, as alleged. As per the provisions of Assam

" Police Manual, the Commandant of a_unit is the appointing/ disciplinary authority in case

of a grade IV employee, and those provisions are yet to be amended. Therefore, charge
No. 3 is totally false and should be discarded completely.

10. In regard to Article V it is submitted that as DDO I never handled cash directly and the
cashier Mr. L. Hmar was responsible for keeping the cash and maintenance of cash register etc.
Insp. Phanibhusan Acharjee at the time of my joining was holding three key posts in the
battalion- Subedar Major(SM), QMI, and MTI. He was immediately relieved of the
responsibilities of SM on my joining but he continued to hold other two posts for some time. In
October, 2005 he was relied of the post of QMI but on one plea or other he did not hand over
charge of ‘Q’ branch. As MTTI he faced problem in getting POL on credit from the local service
station. For its purchase, he requested for some cash which the cashier was asked to give him
on loan basis on the condition that same would be refunded back on receipt of monthly ceiling.
This is a very common practice in almost all the offices of Assam police including the
Directorate where presently I am posted. Now after lapse of so many years I don’t remember
the exact amount sanctioned for this purpose but it was very much within manageable limit. In
December, 2005 Sri J.K.Doley unilaterally took over charge in gross violation of the
Court’s Order which had given a direction for maintaining a status quo in regard to my
transfer. This again was done at the behest of then DGP Mr. Sumant who was holding 2
grudge against me as his misdeeds were exposed by the media and got me transferred and
posted as SP(FRRO), Barpeta. [ made several requests to the cashier to produce the cash as
per cash book records but he refused to do so on instructions of Mr. Doley.

11. Finding no alternative I lodged a FIR with Haflong P.S. on 20.12.2005 which registered
case No. 108 U/S 408 IPC The copy of the FIR is annexed hereto and shown as ANN ¢ ‘G’.
Later, an audit team consisting of Sri D.Das, Internal auditor and two others namely Sri
N.Baruah and Sri S.R. Nath from A.P. Hgr visited the unit and submitted its report on 7.7.06
according to which Mg, Acharjee was under obligation to refund an amount of Rs. 5,23,000. In
fact in para 3 at page 5 the audit committee recommended that the mlsapproprlated amount
should be refunded within a period of 15 days. A copy of this findings is annexed and marked
as ANN-‘H’ Based on this, departmental proceedings were drawn up against Mr. Acharjee and
the charges were found well established. But surprisingly then DGP Mr. R.N. Mathur simply
passed an order for his compulsorily retirement when he was left with only two months of
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service and took no steps to recover the Govt. money misappropriated by him. The copy of
said order is enclosed and marked as ANN- ‘I’.  Now it is learnt that Mr. Phanibhusan
Acharijee ex- QMI of 5th A P .Bn has been charge sheeted in _aforesaid case vide C.S. No.
27 dtd. 23.7.07 on charges of misappropriation and so on. The charge No. 5 1s therefore,
absolutely baseless and concocted.

12.  Lastly, the charges have been framed after a long gap of five years. This delay in
framing charges is simply not understandable. An officer’s memory doesn’t remain fresh and
he tends to forget the details of a case once he moves from one station to another. As said
earlier, the charges are vague, unclear and having no substance. For instance, at page 5 of
above Memo it mentions- Statement of imputation of misconduct in support of each article of
charge framed against Sri Binoy Kumar Mishra, IPS, the then Commandant.8™ A P Bn “
which is just not true and clearly shows the complete lack of seriousness and callousness while
dealing with a matter affecting the career of a senior IPS officer. Even my name is not spelt
correctly on various pages of the Memo. Perhaps this enquiry was initiated with sole intention
of subjecting me to further mental agony/ harassment and with a view to humiliate me. The
manner in which the first chargesheet dtd. 5.2.09 was served upon me with wrong address etc.
was already pointed out and the authorities perhaps on realizing the mistakes cancelled the
earlier order. I once again deny all the above charges and hope that the disciplinary authority
after having accepted the above submissions will drop the departmental proceedings drawn up
against undersigned at the earliest.

Centra! Administra!ive‘ﬁibunal

Encl.- as above Fr G YETEReR T
Your’s faithfully

(B'K.Mishra, IPS)
Inspector General of Police(HG&CD)
Assam. Beltola, Guwahati-28.
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. ASSA1 'POLLE HEADQUARTDRS :t: ULUBARL ::: GUWAHATI-7.

Memo No L. tz;z/;,ooo/m;/;af)‘j, Datied Ghty.,the 1/Lh /mpuquu'

o They: Inspnctor?beneral of Police, (L&O),.

i

k' ‘Centra! Admmw"m e °r;b'=na,
CUTRT& e

A quoam Guwahati

e e ey oo R am 1 P

(411 Add1.Ds.G. 1'7'”';\11 15.G.P./ All DIsP(Ranges)/
Director §,F.S.0./ all Supdts. of Police / All.
Commandnnts(/\.P.Dn/ IR Bn/ APLI"Bn/CDO Bn/ R.TeB./

AT A1l A TGP Y e
Csubject r DAPYS COAMBNDATION MEDAL .
Sir, .

T am directed to ferer to this'office memo No.

C. 82/2000/123 dtd. LwZ-ZOO'\ on the agbove menLionmJ subject

~and to say that the DGP' - Commendation Medal for Lne year—2001
7 ket pewen awarded to Shri R K, Mluhra,IPo, thg then Supdt., of

" Police Kamruprnow,Cpmdt.; Sth;A.P.Hattalion, Sontila U/S ia

- withdrawn with immediate affect.

Thin 4o for Information of all concernad . .

- Yours ‘ait#Z?lly,
: o o A g /§0\
- | o ( D.K. Borah

In;pecfnr General of Police (A)y
o Asaam ::: Guwahati
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W oT & CRASH
' TO 11 IGP (TAP) ASSAM, GHTY (.)
W 13 SHRI B.K. MISHRA,IPS, CO. 5 APBN. STL (.)
NOOBN.S/G/V-2/3/2005/ /97; DT- 1995.05 (4)

‘ REF « TELE TALK OF DATE (.) AS I HAVE SOME
VERY URGENT WORKS TO ATTEND SELF PROCEED ON 7 DAYS C.L.
WeEF. 20.,5,05 IN ANTICIPATION OF YOUR KIND APPROVAL (.)
FORMAL PETITION IS BEING FORWARDED TODAY FCR 'KIND
CONS IDERATION (.)

ner

TO : OC. PR. STL TO TRANSMIT PSE.

J)njgndant. :

Sth A.P.Battalion »Sontilla,
v _ N.C. Hills.\/ﬂ\q\
. \

Ye.

'-Jentra!AdministrativeTribunal
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MOST IMMEDIATE

25.05.05 '
Through Fax
To R
“The Addl. Director General Of Pohce( T& A.P) Central {“*dm!m strativ ﬂj“mna*
Assam , Guwahati e WG <XUTead
_g 09 nrt e

Sub: Leave 3

i ' . Guw*ﬂ“' snch
o R s

This is my honour to inform that I received an 1nt1mat10n on ]8 05 05 to the effect that some
miscreants had forcibly entered my house in Delhi , ransacked it completely and took possession of my
belongings including documents relating to bank, Car etc. They also took into possession my car ,
bashed up my servant and driven him out of my house. As my presence was urgently required for
lodging complaint etc, I applied for seven days casual leave and proceeded after informing all concerned
authorities . , . _

2. On reaching Delhi , I found that my belonging’s have been taken away from the flat by some
goonda elements hired by Smt. Rashmi Jha and her father . On 19.05.05. an amount of Rs. 40,000/
(Forty thousand) has been siphoned off from my S.B.I Account No.01190012765 .They have also taken
.away some valuables including cash Jewelleries , Electronic Items and have refused to return back and
and have not vacated the premises till now. A complaint has been lodged with Vasant Kunj P.S. in this
connection. Today at seven P.M. concerned parties have been called by:local police to sort out the
matter.

3. That after fulfilling all necessary legal formalities and when my presence here is no longer
required here, I shall return back my place of posting for resuming duties without any delay .
{

Submitted for kind information and needful i

o . ' Yours faithfully,

[T

(B.K. Mlshra,IPS)
Comandent 5" APBN
Sontila ,
Camp: New Delhi.

Copy to:

1. The Commissione¥ of Home
Gov.t of Assam, Dispur

for kind information.
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No.FB/I/153/97/pt/83,

-

‘The ggp %ﬁ - Dist.supdts WO poiice/
- 2l " | condts. Of APRNS /APTY
R RLYA I¥)Bns/CLY Bil. /BYC/
PR LT e e =7 RIS [ ARG, DOEGAOT

e o a”

%L,EI‘E:_‘?LU}.-VA%AN* POSTS Lox_GrADE- v oi IEF-
A ¥ wnis Office Mewo WO .wB/ L/155/97 /360,dtd. 2_2/1,/04
and FB/1/155/97/Pt/BO, dtd.8/2/05. B

2d to sena nerewitih COpY of Govt. letter

NO.HMA.522/2003/30. aed. 2/2/05 and ilMA 522/zoc3/3£/4*u3.5/2/05
g up of srade--1IV posts

regarding withdraw%% gg ‘E‘égg imposed in £iliin
~—TTlon and necessaly action. ' '

. for your intoLi

I am direc

'he inforination saught £or vide Govt. letter NO.

: “HMA «522/ 200 3/ BQ/dtd. 2/2/05‘ spould ve £
\_ ., \. e — e
candidates £o b_el recruited. / /

urnj.;s'lled alongwith list of

[
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Inspector ceneral of mlice,(z-xdmn.).
~58an R cuwahati

o
AN
oo

Memo HO.FB/I/135/97/Pt/83—A;It
As tiirected,coOpy forwarded to T

hated Guwahatdi,tihe v\ pep/ 2005 .

of ASssal‘n,l-{ome(A)Deptt. .,
our letter NOS o HEA

| (1) - The peputy gecretary to the sovt.
31,dtd.5/2/05.

Dispur £0K information with reference to y
522/2003730, dtd. 2/2/05 and HMA . 522/2003/
the Addl. Directors general of polj.ce,(CID)/(Borde‘)_/(T&AP),{
Ahgarn, Guwahati.

The Inspectors ceneral Cif yolice,(sB)/BI(L«‘.o)/(V&AC)/(cr\mrm.)/;
Assam,Guwahatle
The Dj._rect'o'rsprosecution / state pire service Orgn., sSam.
Guwahatil. .
The paputy Inspectors Genesral of police, (CuR) Guwaheti/ (SK),
silchax/ (WR) ,Kokrajhar/(CR) ,Diphu/(ER) ,Jorhat/ (NK) ,PTenpur.

or General of POlice.(A),A‘SSam,Guwahati.

SP,CM:S-JSVC ,Assalle

/)

/

.——v—-—_u,—-'.,..‘\‘ }. I'

Central £dministrative Tribuna: /K A}_/l !"\/ —
AR RN 1))

'éw—siiu USNG"?EE :ﬂlmaa ) ) . . /
: %Inspector general Of police, (admn. )y
Assam $i:: cuwahatd

-

- (6) The asstt. Inspect
(7) The Supdt. Of Rly.Police,Pandu/

(8) ohe Guard file £or rec,xd.
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/u, (A) DEPARTMENT S T
A l~4 ey vt T
AR : ' . _ ' o
. NQWH A 522/2003/30/ . ~ Dated Dispur, the 2nel Wub/Ob
“: v H’ B ‘ . . .
i Fro : . - SHRI B.C.BORAIL ,ACS, |
R DEPUTY SECY.TO Tilil GOVT.CF AS3AlL
HOME (A DERT’I‘°
To" ~3 % The Director General X Inspbctor Genornl of
e A Police, A ssam,/31uburi Guwahatt 7oA \'x
N / |
Sub | rm{mc\ae OF VACANT 905 575 OF GRADE IV STAFF.
. ' : e 74
Ref 3 - letter: Nq.m;/w 5)/97/01;/58 dtd.9.11, O,

. /‘\\\

In i{nviting.a reference to your letter on
the subject cited uabove, I am dirrcted to request you 'ciddly
to furnish the following informutlon in rnsp&ct or'upnointmcnt

& fJnctioxal ‘posts ( Grade IV) within 32 days.

PO

i

¢/ You are xequostnd kindly tn inform thnl

N

pests i.e (a) whethen advnrtisemont was nublished ahowtng t}
‘i @ . —

vacancy posttlon of dtfferent cutozorv'or nosfs or whether

\
I

lista of candtdutnu ware ostained from cmoloygggﬁ_axchungn

of Lubour Dﬂott. and (3) wWhather at the time of upﬂotntment

VT

roster points. were mntntained.You ure also roquestod ktndly

CU NG
> vto Tarnish 1ist of perqons apaointpd cntnzorv wiQC\POHttion
. ":.' fl":‘.. i v - (

'.?ﬂf;.'rngurdinz vucancy & strangth of Gradn IV with rostor uolnt.

gl

o a eafd an LA

Fdrmhvr » You are roquoqtnd to qwbmtt to

~prooosal for Govt. Aparoval for filling 1o Gradn IV ur ontlv

N for taking up: with SLEC.

i S Yours futithtully, . ,l»
o o S o e _
'ﬂi gp i ;Deputy Secrnturz to the Covt. of Assam,- 54
o Jule S Home (A) D@:artmento no
' J;, g Y .
SRR 28 Ry
i
v
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- A
P s FIRST INFORMATION REPORT 2100,
) . (Under Section 154 Cr. P.C)) Otficarin- %?E.gg@;
':! | ’/ : | l‘ &mﬁ?‘@vg@ ff‘ tice giﬁ%&@a

. ©. Kills, HssnB
" 1. Dist. N’C Helis PS, H-l“/Q[oh%/ Year X005 FIRNo. 1O K

Date RO -1R~-05

A e trative Tribunal
T Central Administrative \
2. (i) Act: | Pc - Section 408 t S TR e
(ii) Act: Section ix 2o orT 2008
= & |-
' - &
(ii)Act: Section 1t
e i Guwanal %"ﬂl ‘%'
(iv)Other Acts & Section : _ 4 *ng A
3. (a) General Diary Reference: Entry No. Time
(b) Occurrence of Offence: Day Date - Time 97 loeteln F-e&/eg

o 12-1Q-08"
(c) Information Received Date 20-j 2« © 5~ Time |2-30 P'm .G.D. No.

4. Type of Information: Written/ Oral.

5. Place of occurrence: (a) Direction and Distance from P.S. 4% AV~ A—:‘p % AR

(52‘7 Sand~ Us | HaLJZ@«u : @ng/u%' Vs [V &aasy WAL

(b) Address
Beat No.
(¢)In dase outside limit of this Police Statiod, then
-the name of P.S. o BeatNo._ s

6. Complainant / Informant:
(a)Name S\tt 3. K Ms 3/9'13‘C0\ pg

) (b) Father s/ Husband S Name

(c) Date/ Year of Bu}h:

ﬁ (d) Nationality: %’U) = oM
(e) Address: Sontla . Hﬁ%/t()‘)’\_g‘ .

7. Details of Known/ Suspected/ Unknown/ accused with full particulars:

Heacsl Assiti ) 54 AP B, Sentha ﬂ'«%ﬂ?’\g
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40

P (4son for delay in reporting by the Complainant/ Informant:

e

9. Particulars of properties stolen/ involved: (Attach separate sheet, If required)
\ . é
Missappropresaken the Geovt. meney Crw:@sg

Seven locse &Mgfo.aesu\.

10. Total value of the properties stolen/ involved

11. Inquest report/ U.D. case No. if any: )

12. F1R. Contents: (Attach separate sheet, if required)
A —zaresten | lﬂzpahf} &f e Coamn pJZ,{Z Nece:ves
ar Ps. and dreesnted as FILR. wIhich i oncloss)

oo a5

13. Action taken: Since the above report reveals commission of offences(s)

ws_ 408 |Pc.

registered the case and took up the investigation directed S5 yo;q'p/;; n Ko, b R 2
s<. HE G . Q S . ' ' to take up the investigation

transferred to P.S. v on point jurisdiction,

F.IR. read over the Complainant / Informant admitted to be correctly recorded and a copy i

given to the Complainant/ Informant free of cost.

v - Sl Swapan Ky Rey sy,

Signatdre of Officer-in-Charge
Police Station with

: Name: _
Signature/ Thump impression of the ~ Rank: S, &?‘ p (& ‘/:Qo ‘
Complainant/ Informant. Number, ifany <<, WEPG .

M. Ro-12-05-



IMMEDIATE
Dtd. 20.12.2005

;. The Ofﬁ'cer —in — Charge

Haflong police station ~ + : ,
Haflong. . O .

Sub ' First inforfation report(FIR)

This is to inform that | ok charge of “he. office of the Commandant. 5"

Assam police battalion in February,05.” While takiing over charge, as per rule |
personally received the amount as per cash book.and asked the Head assistant Mr.
L.Himar to keep it temporarily with the condition that he would produce the cash as

[IRPER

- nd when called for verification as per the balance shown in the cash book.

2. On last occasion, hig.brought the cash book before me on 9.12.05 for signature
etc. As | was léaving for Guwahati on’ next day, | asked him to bring it to my
bunglow. 1 retuni‘édg.,ba’ck'ﬁo"iﬁfj,. Headquarter. on 13.12.05 and sent several messages
for him. But he has not shown his face for quite sometime. He has neither updated the
¢ash register nor produced the cash for verification before me. Now, 1 am having
strong apprehension that perhaps he has misappropriated the Govt. money( ‘Nearly
seven lacs rupees) which I had received personally and allowed him to keep it as &
custodian purely on temporary basis.

3. In view of the above, you are requested to please register a casc under
appropriate provisions of law against Mr. L.Hmar and take early sieps for recovery of

the Govt. money, to be handed over back to the undersigned fur further necessary
action.

( B.K.Mishru, IPS)
Sontilla, Haflong.

Copy to:

The Supdt. of Police, N C Hills, Haflong for information & needful.

y

Keeoned o - &Qﬁ—g/x%a}m.:ﬂ

>3

' ufg Cahbe NO f’OS/os;'

db. 2o.)2, 0% M/S‘\OE? | pe

4] cer-in~(/za~geM !
Hafiong Police Station
N.C, Hjlls, Assam,_
200 .2, 038
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INTERNAL AUDIT nmIRGS.;OH THE M,nggp MIS Appmpmz\'rxon _
: ,oo.eoe/L ON THE AC@@UNTS OF THE

INTRODUCTORY - = The *ccounts of the commondant,Sth APBr,
.SOritila.H‘aflong on-the alleg :,As«.ppmpziatien of Govt,money to
_ the extent of M, 7, eg,ooe/-i }‘auditea for the peried from

.-24-2-2005 to 9-12-2005 by the Internal ‘Auddi tors" -of A,P.Hq. Viz
, -8/sri D.De s, sri N.Byruah and s:i s.n.nath Woeefs 2 6-6-2096 to
01-07-06 the oudit findings are recorded as f@ll@ws T

: pleBENCY . 3= The folloving officers held the respective post
during thc peried cevered by the audit, : :

1 " ommandant, Sri B.K.Misre,IPS  V.c. f. 24-2-05 to 11-8-20@5
2. 2nd In Cormandant, - '
3, Commandant,Sri B.K.Misre,IPS w,e.f. ‘27-9-95. to ‘9°12'2@°5‘ ‘
4, B/A sri L..I'-'flmrz W-e-f-24?2°95 to '9';12?2@.0-5."
DOCUMENTS - 3= The fellovung documents were' predqced befere

the internal zudit party of A,P.Hq.by the office of the mmna«.nt.
5th APBn,SontiL.. for their .,crutiny. ' ' '

——

1. C«?,Sh k ' E ‘w.e.f‘ 24.2 20@5 to 9. 12 2908\
2. Bill Registér w.e.f, 24,2.05 to 9.12,2005
3, Receipt Cheque  w.e.f, 24.2,2005 t6 9.12,2005
- 4, Pay Cheque wee, f, 24,2,2005 to 9.12, 2005.
56 I\/Roll vee.f, 7/04 to 3/05 (Undi..bursed) ..
6, Treasury transit Registcr Weeo £,24,2,05 to 9.12,2005. -
"‘7"'._._cunents/file R .e.f. 24,2 05 to 9.12,2005,
( In Compection’ with ' , :
~ trensa ctien...).- _ _
8. Statcnent showj.ng the-A .C.Bills SR o _ L
_ for the ‘purchase. of Pol, and submi..,si@n o - ' B
" of DCC bills for- the period fron 5/04 2/0_6. | -
:& ' : o The above offici°1 d@cunents of nmand‘mt, ‘

5th APBn, sgntils.,Haflang seized by the Inspecwr Sri P.C.Kalita. "
Circle Inppcctor,Haflong in Oonnection with P.S. case m.iee/zoes

. P " uif u/s 408 IPC which was given by theé ,the than { Commandént, Sri ,
' B.K.M sra, IPS ¢ ageinst sri L. unhr,ﬁ/h of - d@mmand@nt,Sth APBn,Sentilu,';
Hafleong in. Oormection with the alleged misappmpriatien of - vt. g
money to the tune of B, 7 00,000/~ However all the afficiﬂl :
 documents were: pmduced before Internal Audit perty for their
scrutiny,. : .

COndt ceeeesese 2 /=

<
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_ Cash bulance from 24;2?2005“f6 9.12 2005,~

AR tn 9; 12 2005 ‘there was a cesh balance. of _

& 6 07 767'60, after. di«bursement of Bs, 5,12, 243‘@@ ‘out ef
progressive total of R, 11,20,010°00- on -transaction of 9,12.20085,
the - closing ‘balance- camea t@ &. 6, @7 767“00.1%@ break up - of
‘Which are as follew$ s-" ‘ Lo

 .8;816‘00‘ o

Esstt, Rs,

Permanent advance RS, 15000

Mise - K. 3,20,761%00 .

ToAs R -22;495%0

Contingency B 2,55,545000
ks, 6,07 767‘@6 |

R In @@urse of Seruting 1 e. receipt Cheque,poy
Cheque,A/hell and allied documemts relating to the closing
balance in hand as per cash Book as on 9412,2005, actual cash was
of Rs, 74,767 0@ which are seized by sri P. C.Kalith,circle ‘
Inspector- of Haflong'at the time of . 1nvestigati@n ef alleged
. mis appnopriation case against Sri L. Hoar, H/A of cbmmandgnt,Sth
'APBn,Sontila. The - invgstigation officer- stated that M, - 74,767'@0 '

s agaln handed over to the- H/A to kept the - above money to his
own custodyl.As result ( Bs, 6,@7,767'@0 -Rs. ‘74,767"00) =
s, 5,23,000%00 undisbursed amount are “not. available in - ca h. : _
The undisbursed amount under the heed of. accounts are as f0110W38-

Esstt. ks :8,810%30'

Permonent advance . B, 150'00
" Mige S " Bs.3,20,761%00
| T.A. M 22,495%00

Oontingency o Bs, 2,55,545%00

| ' %,6,07,767° ee'
- Less ma, addwonee o) (e eTeleYoiol

: lesu cas: 1n Q@a&w&*ﬂ“@“?”?4745”

- :e”“undisbursemgnt _ m~5,23,00@100. .
: :meunt ' S W , .

: The dgigils_oé-ﬁl fnndlsbursement amcunt under ,

the 2bove ‘head- of accounts from 3/04 to 9/12/05 on- the | acceunts of

the Cbmnandant‘Sth APBn,Sontila anlong are shewn at enclosed
annexure - “I®, : S

. ) : . o ‘ A : ndt .:o.ooo. 3/-




- has been pmid to the 3 (three) F@lice personnels as advence

'3, /76 Prachurya Mahanta of . s, 5,000%00

: period from 5/05 to: 11/05.The total refund money by the QMI/MTI

_bclenCe.The detail of which shewn at Annexure Vo

-3 m

On scrutiny of the redéorlds

~ A,C,Bills fer parchase:- ef “POL of Departnental vehicle from |

4/04 to 2/06 it reavels that 27 Nos of A. c.bill emeunting to -
k. 22, 35,@0./L were drawn by the D,D.0, of. S5th APBn,Sentilc,

o Haflong.The DCC bills for the above amounts were submitted by
__the D.D.O. to the higher autherity for counter signature.»A'“

t1tenent showing the D.C, C.bill sagainst _A, C.billssubmitted

w.e.f. 4/04 to 2/06 ﬂlonQWith T.V. No. and date ‘shown at enclosed

annexure = IIq" . - .
‘Scrutiny reﬂVcled that a sum ef s, 11 15,@00/;

( Rupeeﬂ eleven lakhs £i £teen theusond) was received by the r
OMI/MTI of the Sth- APBn.Sentile as advance for POL expenditurc_
due to exhausted ceiling- for the respective menths. Like thio
way he received 20 (twenty) Nos of advance awmounting to -

ps, 11 15,000/» from Sri ‘L,Hmar-H/A of 5th APBn, Sontila ‘during
the period. from- 4/05 to 12/05,The -deteils of which shown at
annexuru'-III,alonQWith 20 Nos meney receipt given by the
oMI/MTT which received by the H/A.

On scrutiny of recordg relating: te the - drawal ef v
LA, bill and advance it is noticed that ,a-sum of. m. 10,0 000/- -

which are shGWn bLlGW o

1. Nk Zoilienthei<ﬂrengkhoi,- . 24000000

Sth.A@Bn,

. - s 1@@0@@*@@

o The nonRey" receipt ef the eh@Ve T.A. edvence given

by the above Police Personnel to the H/A sri L.Hmar are shewn

at annexure v enclesed ", The neces sary action mey plea«e be
taken to adjust the ah@ve amount of R, 10, oee/; from their

final bill or necessary. order may kindly be passed to recover

the above T.A.cdvance from their present pey bill with a
suitoble instalments. : . v e
. The QML/MTI of 5th APBn,Sentilg. time- te time refund

the advance money te the H/A in 2 pice manner way,during the

of Sth APBn,Sentilc,Haflong comes to K. 5,92,0007/= i.e,
ps, 11,15,000°00- = ks, 5,92,000 = #s. 5,23,000'00 leaving
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On further scrutiﬁzwiggffifodﬂax g;ﬁﬁhe prayer gdven
by the QNE/WHI of Sth APBR; Sontila- for- gdvance of POL. expendityre
in a file of note sheet‘which was put-up to "H/A of Sth APBn, =
swntila.Them the H/A pat-up the file with a- note to ‘the, the then

commandhnt,Sri B,Ks Misr1,IPs that POL woney c®uld net be Puid

~ from cagh in- advunce.But the Cormandant erdered in the note sheet

allowed to givqp/the ﬂdvance loan money to the- QMI/MTI ef
5th APBn,Sontila.It‘was oscertaimed from the note sheet that
Sri B.K.Misra,IPS the then cemmandant, sth APBn, was on leave

 during the peried from 11 .8.2005 t0 26,9,2005 Sri Hitesh ch.Foy,
APS 2nd In Cbmnnndant,Sth APBm.Sentila have taken’ the charge ao‘

D D.G. for the above. puriod.During his: peried as @ D.,Ds0. he.
also -approved - fer K, 40,000/~ as advhnce loan from the cash for ’

"the same -purposes The details of note- sheet orders are’ shQWn ét

hnnexure~VI enclosed. 12 (TWeI!e) nos of note ‘sheet c@PieB and ‘the
approve note sheet order of 2 1/C 5th AleoShGWn at seriel Note
Sh@&.t’ No. 90 : ’

‘Signature of ca«h Book,

After going thr@ugh the scrutiny ef cash !@@k it is
feund that the Cash Book was not. ‘signed- by the' then @@nnandont,

- sri B.K.Mi»ru,lPs,Sth APBn,s.ntilu,H"flong (the phets @@py of

the Chsh Book hre shown at Annexure=VII,)

On querry the. H/A sri L.Hmar of Sth APBn,Sontila
gtated that on 9, 12, 2005 sri B.K.,ML ra,IPs cmlled him in hig :

g°ffiCL ‘Chember and ordered him to hand over the cas sh Book to .

Hav. Abdul Hekim, The H/A do not comply his order W1th on
objection that there is no- such rule to given cash Boek t@ ether

‘ incumbunts. The - Oammandant,hhd signed only R.C. and P.C. and

did not oigned the cash Book. After that in the evening'while the -
then»@@mmandont,Sri B,K., Misra,IPS gat in ‘his car teo o to his

" bungdo, again ca lled the H/A to keep the cash Book in his cer,

‘he obey the order gnd kept the ‘cash Boek in the @@mmmndant'
ar in - fron of all the office staff at 5.39 P. M, Then - the
-Cbmm andant 1eft for his bunglo. i - IR
' On 12, 12 2005 the H/A submitted a Written rep@rt to e

_«the-present cowmandent, Sri  J,K,Doley,APS for his kind information

stating that the cash B@ok hA s been taken by the then Gomnhnd&nt,-ﬁ
sri B,K, Miaru.,IPS. R :

Pn 15,12, 2@05 at 2,30 P.M. the then c@nmendunt.Sri B.K. _
Ml sra,IPS returngd the said cash Book to ' ‘the H/A of the SthAPBn, .
Sontila, On 17,12 2005 at 4, 15 P. M. ‘the thun Commandant celled o

. the H/A and accordingly H/A met Sri B.K. Misra,IPS alongwith

the cash Book for putting‘his signature u to 9.,12,2
inotead of signing the .cash '.:;: p OOS.bat

“conde, . 5/=
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Dandadhar Da: ‘Naren Baruah® ~°  sSunanda Ram Nath'
Interna Auditor,v , Internal Auditor, Internal Auditor, .

‘ A-.P.H.Q. Ulubi?.ri, A P.Hg@. Ulub{‘d, VA.P' .Q.Ull-\bari,

s mm&\
ordered the H/A to hand ove el,l.gﬁthe ca sh balances to him.'me

. From the above-it is agcertain that. sri. B.K.Mism.IPS
“of the Commandant, 5th APBn,Sontilla was trying to implic te him
in the alleged mis appropnation ef Gavt.moncy.l\s a re.,ult he
filed FIR v..g'..in.,t the H/A- in the Heflong P.S., Which Was regi stered
as case No., 108/05 dtd 020,12 2@@5 u/s - 408 IPC and acoordingly the
officer Incharge Haflong P.S. en 21 12,2005 at the 0/0 Commendant,
Sth APBn, Sontilla seized the money ﬁnd then the maney heve given
- to the H/A to kept in his own custody,

It is clear that the total M. 5,23 00600 (Rupees

five lakh - tWenty three- theus-vnd) alleged mis appropriation of A

' Govt,money should be refunded by - the present, QMI/MTT of Sth APBn,
Sontilla Within 15 (fifteen) days received of the Internal Audit
: report As per enclosed c.nnexure-\/ Where he has refunded money
ameunting to k. 5,92,000%00 to Sri L.Hmar H/A of Sth APBn,
The money which he X wag taken as loan advance from H/A by the
ordered of the than Oommandg.nt,sﬁ B.K.Ni.,ra,IPs of 5th A?Bn, '
 Sontila, '

"It appe 'S fr@n ‘the detail analysis of undisbursed

- money from- 2/02 to 3/05 shoWn at annexure=I D.D.O. kept Govt,
money without disbur..enent after drawal of roney from Treagury _‘
stretching back many months,which is most irregullur.Acc@rding‘ e
to the Treasury rules no money should be drawn from Treasury .-
which is not required for immediate di...bursenent.Such mis appmd- B
priation of Govt.money could havé been avoided had there not
béen such-a huyg amount in cash awaiting disburseraent on the
" accounts of the ‘Commanda 'nt, 5th APBn, SQntilla,Haflong. e

7 -

' v@.\walu.ti ‘- 7.

Gawahati =7, . .-Gllwaln.ti 7.

. objccted that there- was no such rule to 11“1’1(1 over. the cosh to
the D,D,0. 2t the time o transferred fron Sth APBn, Q@ntillc..,
Haflong,

ntil&a.




ASBAM POLIGﬁ HEABGUARTERS
gsa&x §1313yy GUMAHATT.

pated Ghtya., Yha 20th April‘'2007.

perused the findings of the gnquiry Offlcer Shrd
Horsn T'okbi.ms, Dya Supdt. of Polioe,(Hl)s NeCo iiilia..niwriot
and heard the delinquent ABaInspectos of pollee, shel Phani Bhushan
Acharjee in person. It has bun sstabiished that the duilnquom hu

" pot refunded Rs. 3 ,m,mo/a(mmn five lakhs twenty thres thousand)

anly Of Govts monay received by the de linguent ABT/MY fean tho ,
Head Asstts of 5th A.PBne, Sonkille up to nowe The dal_inqu.nt
olaine that he has refundsd the sount but has net besn sble to

prove it up till nows In view of this, it s chnr that the delinquent

has caused a loss of Rse 3.23000/«(&&;)“3 H.v. lakhs tmnf.y three
thousand) only to wm.

On perusing his sexrvice records, I find that he
has just over two munths left for him to go on utiMant an - BUPSTe
anuation. This being so, there is no time to impose any panalty on

him -as ,tﬁox{o will be no time left with us to impluao‘n.t-it on hime

" gimilarly, there is no time left to vecover the amaunt of loss caused

by him to Govte fram his pay ae it cannck be recovered in just over

two monthy of sorvice lar‘t.

-

Y
: I viow of this, the only punistment that ean be

Lnfuctod now 1s'to sond him on gampulacey retirsnent fran service.
" accordingly, I shrl ReHe Mathur,1P3, Dirsctor
General of Police, & Inspector General of Police, Assam hersby

awards the delinquent m..xnspmw.cr thae pomlty of coanpulsory retirement
PINSNSSIERNS—

fram norvico with effect fram tho end ot this month 1.e. 30th April‘f07.
The mpartmontal procesding initisted agalinst shri phani Bhushan
acharjee, ABL/GHI of Sth AJPsline, Headquarters, Sontilla vide this

Caﬂ:doonu...Q/.

.-—/>

Cm‘td..‘.. L2 J 0.2‘/-"":



Yy,

_;.~ m.aa.aoes 1
disposad of mccordingly.

. S4/e Rie Hathurs
mrootw aunoml ul’ Polloe, Assan,

Innpootw mmnl m'fPonao. Mum.

Moo No. pm;mum/em,/m Dated M@t&, th930 ~eth April 2007,

Copy farwarded €0 te
1+ The Camandant, Sth Asson Pauee auttancga HQN. .
moenm

sontilla, Haflong Assam for infora

~ motien. .
26 The I/«" Pansidn cnn, Assen Police uandquarhu.
- Ylubar » ‘CGuwahati,foe {information and mutnry aotion,

~ 3¢ The Supdt, Foree (&3) Bransh, Assan Polive Nwadqunmmm,
Ulubari, Guwahatd for information and necasanry astion,

4, Shri Phani Bhushan Auh’ar.-ju-. HiwInspactar/Gil Sth
Assmn Police Hattallion, Sontillas for infommation,

D.tmtw tleneral of Palm. Mum.
CAitDevins
xnspouter ('Sonernl of Pniimr. Assam,
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GOVERNMENT OF ASSAM
OFFICE OF THE DIRECTOR GENERAL OF CIVIL DEFENCE AND
COMMANDANT GENERAL OF HOME GUARDS, ASSAM, BELTOLA,
GUWAHATI - 781028.

No. CG.111/2009/Pt-11/39 Dated Beltola the 6™ July/09

From,
Shri. B. K. Mishra
Inspector General of Police (HG & CD),
Assam, Beltola, Guwahati-28;
To,
Shri S. C. Das
Principal Secretary to the Govt. of Assam
Home Department, Disput, Guwahati-6.
Ref Your memo No. HMA(IPS)145/Pt-V/174, dtd. 11-02-2009 regarding
submission of my written statement of defence.
Sir,

With reference to the above, this is to inform that 1 have already
submitted my reply in this matter on 29-3-2009 but even after expiry of more than
three months nothing has been communicated by the Government so far.

2. As it is affecting my‘career adversely, you are requested to kindly give

suitable instructions for its early disposal.

Yours faithfully

ol

K. Mishra )
Inspector General of Police (HG & CD),
Assam, Beltola, Guwahati - 28.

/% : oxo0
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BEFORE THE CENTRAL ADMINISTARTIVE TRIBUNAL,'
GUWAHATI BENCH
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-1 DEC 2009

Guwahati Banch S

Comral Adminigtrative Tribnal}  ORIGINAL APPLICATION NO.208 OF 2009

7

9 I ' IN.THE MATTER OF:
'}\ 0.A N0.208 of 2009_
Sri Binay Kumar Mishra o
‘ ' Appdlicant

Wé}{ WdlG . ) . .. .....
- : ‘ -VS-
The Unlon of India and Others
‘" ......Respondents

-AND-

IN THE MATTER OF:
Written Statement on behalf of the

‘ Respondent nos. 2 and 3

iR

I, Shri Anjan Chakraborty, aged about 50 vyears, son of ﬁe
Nagendra Nath. Chakraborty, presently serving as Joint Secretary to the Govt. of

state as follows: -

1. -~ That I am presently servmg as Joint Secretary to the Govt. of

Dok

-
Prd

3

v
Ass'hi’\_r.,\/
1] 12] 09

Rust
A
Me~

wod
AT

%)

Assam, Home Department, Dispur, Guwahati-6 do hereby solemnly affirm and

Assam, Home Department Dispur, Guwahat|6 A copy of the Original -

Applrcat|on no:. 208/09 has been served upon the respondents 1 have gone’

through the same. Being the Joint Secretary to the Government of Assam, am

acqualnted with the facts and circumstance of the case. I have been authorlsed 3 '

to file the written statement on behalf of respondent nos 2 and 3.

2. That I do not admit any of the averments except which are .

specmcally admitted hereinafter and the same are deemed as denied.
3. o Thatwith regard to the statements made in paragraph 4.1 of the

comment on -it. However, he does not. admit any statements which are contrary
to records. '

. ‘( |
4. That with regard to th'e statements made i’nparagraphs 4.2 to 4.4

of the Original Apfplication, the humble answering respondent has nothing to

make comment on it as.they are matters of records of the case.

. Original Appllcatlon the humble answering respondent has nothing to _make




®,
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5.}‘ That with regard to the statements made in paragraphs 4.5 and
4, 6 of the Original Appllcatlon the humble answering respondent begs to state

that the departmental proceedings’ was drawn up agalnst the applicant for
certaln lapses/lrregular|t|es committed by him during his tenure as commandant
5th APBn Sontlla vide letter no. HMA(IPS) 145/Pt IV/173 dated 05.02.05.

-itis a fact that the said letter was dehvered by the Department to

‘the | petltloner through Home Guard of the petitioner’s office who came, to- the

chhernen o
department in connection with thery dellvery of Daks so that the able to get the

communlcatlon early. It is also a fact that the des:gnatson and offl,ce address was

-also quoted madvertently as Commandant, 16" AP(IR)Bn Bormonlpur Mongaon

mstead of IGP(HG & CD), Beltola, Guwahati, due to oversight which came to the
notice of the department when ‘the petitioner informed about the matter

" However, on receipt of the information from the petitioner, a revised

memorandum was prepared and served upon the petltloner vide HMA (IPS)
145/Pt.1V/174 dated 11. 02 09 in cancellation of the earller memorandum dated

05.02.09 and duly served upon the petitioner. There was no lntentlon to

humiliate as alleged in the said paragraph

6. That W|th regard to the statements made in paragraphs 4.7 of the -

Orlglnal Application, the humble answering respondent begs to state that the:

wrltten statement in defence submitted to the department by the petltloner vide

his letter number CG.111/Pf/2009 dated 29. 03 09 was recelved by the.

department oh 30.03. 09

7. That with regard to the statements made’in paragraphs‘ 4.8 of the

" Original Application, the humble answering respondent begs to state that the,

petition dated 06.07.09 was received by the government

8. That with regard to the statements made-in paragraphs 4.9 of the»

Ongmal Application, the humble answermg respondent begs to state that ‘the
replies furnished by the appllcant in _his defence . was consndered by the

department On consrderatlon of the matter it was decided to obtain the views of

the Dlrector General of Pollce Assam Accordlngly, the Director General of Pollce’ '
 was requested to offer his views in the matter vide letter no. HMA(IPS) 145/Pt- ‘
- 1v/205 dated 31 08.09 The matter will be taken up lmmedlately for'

conS|derat|on on receipt of the views of the Dlrector General of Police.

Copy of the letter dated 31.08.09 IS annexed

hereW|th and marked as Annexure A.

LA

9. - That with regard to the statements made in paragraphs 4, .10 of

the Original Appllcatnon the humble answering respondent begs to state that at
the time of promotion of the applicant to the post of Deputy Inspector General




~

and Inspector General of Police, there was no di'scipllnar"‘y proee-eding”initiated or

pendlng agalnst the applicant and as such the applicant was considered - for-

promotion to the said posts. Therefore the departmental proceedlng ‘which has
been’ initiated after the said promotion cannot b'e the deciding factor for his

promotion to the aforementioned posts.

10! o That with regard to the statements made in paragraphs‘ 4.11 of

the Original 'Appllcation"the humble answering respondent begs to state that the -

applicant was. placed under suspension on 07.12.05 vide notification No. HMA
167/94/Pt. VII/21 dated 07.12.05 and subsequently reinstated in service on

07.02.06 V|de notification no. HMA 576/2005/50 dated 07.02.06. The matter for
W

regularisation of the suspensnon period was taken up for consideration- but on .

consideration |t was revealed that the period of said suspensson related to the

departmental proceedlng drawn up vide memorandum dated 11, 02 09.

J.' !lm

Therefore, |t has been decided by government to keep the matter of

regularlsatlon of the suspension period pending till dlsposal of the departmental~

proceedmg now drawn up agalnst him.

Copies of the said notifications dated 07.12.05 and

07.02.06 are annexed herewith.- and marked as

Annexure B and C respectively.

11, . That with regard to the statements made in ‘paragraphs 412 of

o the Original. Appllcatlon the humble answermg respondent begs to state that the

Article of Charge No. I & II'of the proceedlng drawn up’ vide Memorandum No.
HMA (IPS) 145/Pt 1IvV/174 dated 11.02.09 relates to the matter-. other than the

family dispute. The charge No 11 & charge’ no. IV are regardmg violation of
" rules and procedures reqwred for the purpose of appointment .of Grade IV and
Draftry and charge No. V related to mlsapproprlatlon of Government money and:
' there is no. offlC|al communlcatlon in the office of the respondent No. 3'to show’

" that one Inspector was responSIble for the said misappropriation.

12, That with regard to the statements made in paragraphs 4.13 of

the Orlglnal Application, the humble answering respondent begs.to state that the
state respondent initiated the departmental proceedlng agalnst the appllcant in

exercnse of powers "conferred under the provisions of the rule.7 of the All Indla

N

- Services (D|SC|pl|ne & Appeal) Rules, 1969.

13. ‘That the instant Original Appllcatlon has no merlt at all and |s

"llable to be dismissed.




VERIFICATION

o
I, Shri Anjan Chakravarty, aged about 50 years, son of Late

Nagendra Nath Chakraborty, presently serving as Joint Secretary to the Govt. of |

Assam, Home Department, Dispur, Guwahati-6 in the district of Kamrup, Assam '

do hereby solemnly afflrm and verlfy that I am fuIIy conversant with the facts
and arcumstances of the case. I have been duly authorlsed to file this written
statement on' behalf of the respondent nos. 2 and 3. ‘

"The statements made in paragraphs

................. lh’% pen® 9l are true to my knowledge and
those _made in paragraphs.....‘.’.‘...h...gf ..... M\b ..... h’ L= sevbrnneeennes being

" matters of record are true to my information derived therefrom, which I believe
- to.be true and the rest are my humble submissions before this Hon'ble Tribunal.
I have not suppressed any material f\act before the Hon'ble Tribunal.

N
S

And I sign this verification on this the ! day of December .

2009 at Guwahati.

SIGNATURE

.
}
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HOME (A) DEPARTMENT :: L

No. HMA(IPS) 145/Pt.1V/205

From

To
Sub
Ref

Sir.

the replies to the

Shri A. Chakravarty. ACS.
Joint Secretary to the Govt. of Assam.

Home (A) Department.

The Director General of Police, Assam,
Ulubari, Guwahati-7.

GOVERNMENT OF ASSAM B L

: DISPUR

a, IP% \ %

Departmental Proceedings in respect of Shri BK MlShT o .
No. HMA(IPS) 145/PLIV/173 did 5" February, 2009. o

In inviting a reference te the subj

to furnish your Views

defence:

Enclo - As

HEIPS-1

stated.

Lol b e G

277.1. 69

ect above. 1am dlrected to enclosed herewn.. |

e show cause notice submitted by Shri B K
‘ows on tho replies submitted by Shri B K Mishra,

1

s

Mishra, IPS and request you kmdly t
IPS in support of iis:

Yours faithfully«,; :
W
Joint Secretary to the Govt. of Assam.
a Home (A) Department.

i | . fa . !
Faguess | et SRR e
‘ : .
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GOVERNMENT OF ASSAM Y
HOME (A) DEPARTMENT , co g |

ORDERS BY THE GOVERNOR OF ASSAM ce i

@U\Nmaﬁ Beinch .
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e e

Dated Dispur, the 7" December, 2005

NOTIFICATION

N

No.HMA.167/94/Pt.VII21 Pending  drawal of departmental i
proceedings Shri B.K. Mishra, IPS, Commandant 5t _

APBn, Sontilla is placed under suspenSIon wuth o
immediate effect. o

Sd/- V.B Pyarelal I
Commissioner & Secretary to the Gowt. of Assam o
Home (A) Department : '

Memo No.HMA. 167.94/Pt.VIl/21-A Dated Dispur, the 7" December, 2005

Copy to: : o

1. Commissioner & Secretary to Chief Minister, Assam, Dispur,. -

2. PPS to Chief Minister, Assam, Dispur.

3. PS to Minister of State, Home & Political, Assam, Dispur.

4. SO to Chief Secretary, Assam, Dispur.

5. PSto Addl. Chief Secretary, Home & Political, Dispur.

6. The Accountant General Assam, Maidamgaon, Beltola, o
- Guwahati-29. S

7. The Under secretary to the Govt. of lndla Mmlstry of Home L
Affairs, New Delhi-110001. 7

8. The Under secretary to the Govwt. of Meghalaya Home (P)
Department, Shillong.

9. The Director General & Inspector General of Pohce Assam

~ Ulubari, Guwahati-7 for information and necessary action. - o

10.Shri J.K. Doley, APS, is directed to take over the charge of -
Commandant, 5" APBn., Sontilla, immediately. - '

11.Shri B.K. Mishra, IPS, (under suspensmn) C/O DGP
Assam, Ulubari, Guwahati-7.

Deputy Secretary to the Govt. of Assam,
“\ Home (A) Department.
N

st |
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Ll GOVERNMENT OF ASSAM
: LOME (A) DEPARTMENT

ORDERS BY THE GOVERNOR |-
NOLUICATION

l
/ Dated Dispur, thél-; 7" February,2006. -

‘NQ. HMA.576/2005/(50 ; ‘The  suspension ordef issued against Shr==""
' B..K. Mishra, IPS5, vide Notification No. HMA167/94/Pt-VII/21 ‘
dated 7-12-2005 is hereby revoked and Shri B.K. Mishra, IPS. is . ' .

reinstated in service with inunediate effect. ‘ o

. . Py )
3 i ‘ Sd/ B. Baruah, | s
Leputy Scerctary to the Govt. of Assam, o o

Home (A). Department.
e Mema. o, HMA.576/2005/50-4, Dated Dispur, the 7™ Febiruaiy, 20005,
Copy Lo -

1. The Accountimt General, Assam, Maidamgaon, Beltola, Guwahati-29 for
Infermation and neeessary action, ‘ .
, 2. The YUnder Secy to the Govl. of India, Muusuy of Home Aiiairs, New o Co

| - Delhi, - ! N

¥ 3. the Urider Secy. to the Govl. of Meghalaya, Home (P) Lepartment, = - . i

1

|

WEWJ?@L- Slnllong R

‘( ‘The Director General & Inspector General of tPollce: Assam, Ulubari, S B
R : Guwahata 7. ! W

. 5. Shri BK Mishra, IPS, C/O Director General of(Pollce, Assam, Ulubari,

' Guwuhah 7. ,‘

By order etc,

: Deput Secretary to the Govt. of Assam, ; Y
L Home (A) Uepattinein, T
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‘BEFORE THE CENTRAL . ADMINISTRATIVE TRIBUNAL,
GUWAHATI BENCH ::: GUWAHATI.

ORIGINAL APPLICATION NO. 208 OF 2009

IN THE MATTER OF

...... Applicarit.
L

Q 05 JAN zmt;é

- ~ S - t.
) G N]aha i Ben

e

9

The Union of India and others = e
- And -

IN THE MATTER OF

Rejoinder submitted by the applicant
against written statement filed on

A behalf of respondent No. 2 & 3.

o s I, Shri Binay Kumar Mishra, aged about 47 years s/0 Shri Jagdish Mishra,

) A%
w\y
g5

presently serving as Director Prosecution, Govt. of Assam, Ulubari, Guwabhati - 7 do
hereby solemnly afirm and state as follows :- '

1) That no written statement has been filed by respondent No. 1.

Similarly no separate written statement filed by respondent No. 2 & 3 in the instant
case as directed by the Hon’ble Tribunal.

2) That with regard to statement made in this paragraph , the humble
applicant has nothing to make comment.

3 That with regard to statement made in this paragraph , the humble
applicant has nothing to make comment.

4) That with regard to statement made in this paragraph , the humble
applicant has nothing to make comment. '

5) That with regard to statement made in this paragraph, the humble
applicant begs to state that no departmental proceedings were drawn up against him
in the capacity of then Commandant 5th AP. Bn. Sontilla by Govt. of Assam through
its order dtd. 5.2.2005, as claimed. On 5.2.2009 the Govt. of Assam vide letter No.
HMA(IPS)145/Pt.IV/173 to passed an order for initiating disciplinary proceedings
which was later modified and another order was issued on 11.2.09. However it is a
matter of great surprise that though the disciplinary authority ordered for drawal of
departmental proceedings on five year old facts but failed to give any justification for
the inordinate delay in doing so.




05 uan 2019
;/After passege of such a long time it is quite natural that one tends to
forget details of the case and basic objective of such enquiry is lost. %:r‘:%agfﬁ Bench

Tt

According to a landmark judgement given in similar context :

“ By lapse of time some evidence is bound to vanish and as the time
passege by memories of incidents and occurences get blurred, recollection of an event
becomes difficult and memory about an incident fades.

We would accordingly hold that inordinate delay in commencing a
proceeding against the applicant caused prejudice to him and the order of punish-
ment cannot be claimed”

[P.K.Panda V. Union of India,(1992) 19 ATC 792 (CAT,Cuttack
Bench)]

According to another verdict given in similar situation :

“Inordinate delay in issuing a charge- memo renders it liable to be quashed”.

[ P.K.Alapat V. Union of India, and others, O.A. No.1229 of 1996,
CAT, Ernakulam Bench, date of judgement 21.1.1997]

According to yet another judgement given in a similar case :

“Charge sheet issued against an employee after a lapse of 15 years of the
incidents with no reason or explanation for such delay is liable to be quashed”.

[ R.S. Saharan V. Union of India and others, (CAT Ahmedabad
Bench) 2/2002 Swamysnews.76, O.A. No. 459 of 2000 |

Since disciplinary authority has not bothered to explain the reasons
for delay in issuing the chargesheet to the applicant, the impugned order is malafide
and this amounts to arbitrary exercise of power.

6) That with regard to the statement made in this paragraph the humble
applicant begs to state that though the written statement in defence was submitted by
him on 29.3.2009 but no action was taken by respondents in this matter till filing of
the O.A. in Oct/2009.

7) That with regard to statement made in this paragraph, the humble
applicant begs to state that the disciplinary authority is only interested in
dragging the matter endlessly and thus causing irreparable harm to the career of
the applicant, which is quite apparent from the fact that till filing of O.A. in Oct/
2009 no decision was taken in this matter by the respondents. |

8) That with regard to statement made in this paragraph, the humble
applicant begs to state that after lapse of five months only respondent No. 3 decided to
obtain views of D.G.P. Assam who is not the competent authority as far as the matter
of disciplinary procedings against a member of AIS is concerned. This is nothing but
a delaying tactics adopted by respondents with a view to cause mental agony and
harrasment to the applicant.
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e 9) - That with regard to statement made in this*parggtm HeSiBumbl

applicant begs to state that on 20.12.2008 State Govt. passed an om
steps promotion to the applicant and barely two months after that on 11.2.09 decided
to initiate departmental proceedings on certain facts which were five year old and
which was very much within knowledge of the authority. It was quite natural to ex-
pect that authority must have taken into consideration past service records of the
applicant before giving him promotion.

According to the judgement delivered by the Hon’ble High Court, Madhya
Pradesh in similar context :-

“ A master cannot impose any punishment on a servant for a misconduct
which he has condoned. If the lapse or misconduct is one which is known to the
authority before the person is promoted and not one which comes to light subsequent
to the promotion and if the authority concerned knowing of this lapse or misconduct
promotes the Civil Servant without any reservations then it must be taken that the
lapse or misconduct has been condoned and thereafter the servant cannot be pun-
ished for his lapse or misconduct”.

[Lal Audhraj Singh V. State M..P. 1968, SLR 88.3 AIR 1967 M.P.284}

According to another judgement delivered on the reletionship of master
and servant hon’ble Court opined.

“If a master on discovering that his servant has been guilty of
misconduct which would justify a dismissal, yet elects to continue him in his service,
he cannot at any subsequent time dismiss him on account of that which he has waived
or condoned.”

[ L W Middleton V. H. Playfair, AIR 1925 Cal 87 |

10) That with regard to statement made in this paragraph, the humble
applicant begs to state that it is a matter of great regret that no ground was cited by the
State Goverment while placing the applicant under suspension vide its order dtd.
7.12.05.

“According to a judeement delivered by Hon ’ble High Court Kerala it is
necessary that such power is exercised with caution and only for valid reasons and
not for extraneous considerations”.

[ Veeramoni V. State of Kerala 1974 KLT 630 ]

The fact is that the applicant was transfered to a non- cadre post in
October/2005 and at a time when O.A. No. 304/2005 was still pending for decission
before Hon’ble Tribunal, the order of suspension was issued on 7.12.05. However,
no charge sheet was served upon the applicant in this connection. Now the
respondents are trying to link this with certain other facts which is not correct. This is
a clear attempt by the respondent to mislead the hon’ble Tribunal and amounts to
supression of material facts.
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11) That with regard to statement made iniigddarag@ph, the humble

applicant begs to state that his written statement in defence submuitted on 29.3.09 and
annexed as A-6 in O.A. may kindly be refered. The allegation of misappropriation of
Govt. money was fully established against an Inspector after conclusion of
disciplinary proceedings but neither D.G.P. Assam nor respondent No. 2 & 3 made
any attempt to recover the said amount.

12) That with regard to statement made in this paragraph, the humble
applicant begs to state that service conditions of AIS are governed by the rules and
proceedures framed by the Central Government. But before initiating departmental
proceedings in certain facts which were five year old, respondents failed to obtain

~approval of respondent No. 1. This is a major proceedural lapse and amounts to

violation of principles of natural justice and fundamental rights as enshrined
by Art. 14 & 16 of the
Constitution.

13) That with regard to statement made in this paragraph, the humble
applicant begs to state that the impugned order issued on 11.2.09 is liable to be
struck down on following grounds :-

i) That no explanation or justifications given by the respondents while
issuing charge sheet to the applicant after the gap of five years. This amounts to malafide
exercise of power and arbitrariness.

ii) That before initiating disciplinary proceedins in February, 2009,
respondents had given two steps promotion to the applicant in December,08 and,
therefore, past misconduct should be deemed condoned or waived as supported by
judgements by various Courts of Law. |

iii) That the applicant had submitted written statement of defence on
29.3.09 and later even reminded the respondent for early decision in July,09 but no
action was taken till filing of O.A. in October 2009. This amounts to violation of
directions contained in Circular issued by the Department of personnel and
Administrative Reforms bearing No. 11018/7/78-AIS (III) Dt. 16.8.1968.
According to this circular, the period from the date of serving charge sheet in a
disciplinary case to the submission of report by the Inquiry officer should

ordinarily not exceed six months.

iv) That the respondents have tried to mislead the Hon’ble Tribunal by
stating certain facts which are far from truth and can be easily revealed on perusal of
relevant office records. No doubt, this amounts to supression of matterial facts.

Med
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VERIFICATION

1, Binay Kumar Mishra, S/ O Shri Jagdish Mishra aged about 46 years

hereby declare :

(1) That para No. Af' LT %'/ L) are-true to the best of my knowledge.

(2) That paraNo. § 9 1o , x££ )3 are
/ i

my humble submission before the Hon’ble Tribunal. I have not suppressed any

material acts.

And I sign this verification on thisthe 5 |-~ day of January 2010 at
Guwahati.

Ml .

Signature of the applicant.




