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Heard Mrs.U.Dqu, learned co'u_nsel

appearing for " Dr.J.LSd(EQL

Appiicant.

eamed Standing counsel is present for the L

Railways.

Notice be issued to the Respondenfs_f;

requiting them to file their reply to this case -

by 22.01.2010.

List on 42.01.2010.
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O.A. No. 247 of 2009

16.03.2010 Service to the Respondent No.4 is

complete. No written statement has

been filed. Dr. J.L. Sarkar, learned
Railway Standing Counsel made a prayer

for four weeks time to file reply
List on 19.04.2010.
v

(Madan Kumar Chaturvedi)
' Mcmbor (A)

/pb/

19.4.2010 -Enabiing the Applicant to file rejoinder as

proyed for, case is adjourned to 4.5.2010. Vide
order dated 16.3.2010 there was a typographical
mistake it was stated that service on Respondent

.No.d is complete, instead of Respondent No.3,

List the matter on 4.5.2010.

&r o

{Madan Kumar Chaturvedi} (Mukesh Kumar Gupta)

Member {A) Member {J)

ftm/

04.5.2010 It is stated that rejoinder will be filed()
" within two days. Thus Briee)would be?'
completed.

List the matter for hearing on

19.5.2010.
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{Madan KﬁnarChafuwscﬁ) {Mukesh Kbmar Guptaj)
Member (A)

Member (J)
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that Dr }.L. Sarkar is unwell and, therefore,

. prays for adjournment:,
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Proxy counsel for respondents statés .

" Liskon 02.06.2010.
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IMagan KumgeChaturvedl) . {Mukesh Kumar Gupia)
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MeniGer (A ) - Mermber ()
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On the request of IDr J.L. Sarkar,

learned counsel for the respondents,
adjourned to 17.06.2010.
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\Arh2ote ik - | o
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30.06.2010 Mrs. U. Dutta, leamed counsel for. - i j .
. ) ) Apphccmf prays for adjoumnment stafing that g‘k A
‘ | she hcs taken consent of Dr.. JL. Sarkar L
A e ' " learned counsel appearing for Respondents.

{Madan Kumar Cho’runkedi} Mukesh Kumar Gupta)
Member (A} - Memb‘er {J)
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O.ANo.247/2009 o R

05.07.2010 None for the parties. List on -
07.07.2010 for hearing. Ly
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{Madan m&mmwedn (Mukesh Kueriar Gupte) ;

Mernber (A} Metvber {4}

nKen

07.07.2010 On the written request of Dr L.
Sarkar, learned  counsel for fthe
respondents, list on 09.07.2010. \ ‘
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{Madan Kumar Choturvedl)  {Mukesh Kurmar Gupia)
Member (Al | Membet (3
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g 09.072010 Heard Mrs.U.Dutta and DrJLSarkar,
learned counsel for the applicant and .
respondents  respectively. Reserved for
orders. -
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CENTRAL ADMINISTRATIVE TRIBUNAL
- GUWAHATI BENCH

Original Application No.247 of 2009.

DATE OF DECISION:]9.07.201O

ShriSujit Kumar ... e JAPPlicantys.
Mrs.U.Dutta
' .. Advocate for the
Applicant/s.
- Versus -
U.0.l &Ors. '
...Respondent/s
Dr.J.L.Sarkar
e, . ......Advocate for the
Respondents

'CORAM

THE HON'BLE MR.MUKESH KUMAR GUPTA, MEMBER (J).
THE HON'BLE MR. MADAN KUMAR CHATURVEDI, MEMBER (A)

1. Whether Reporters of local newspapers may be aflowed to see WNO

the Judgment?
2. Whether to be referred to the Reporter ornot? ye’élNo
3. Whether their Lordships wish to see the fair copy
of the Judgment'? ) ' Y&5/No
-}

Judgment delivered by - "Hon'ble Member (J)



_CENTRAL ADMINISTRATIVE TRIBUNAL
. GUWAHATI BENCH

R

Original Application No. 247 of 2009
Date of Order: This, the |} hEcy of July, 2010

HON'BLE SHRI MUKESH KUMAR GUPTA, MEMBER (J).
HON'BLE SHRI MADAN KUMAR CHATURVEDI, MEMBER (A).

Shri Sujit Kumar
Son of Late Late Sivji Roy
C/o Monoj Kumar
Rly. Qir. No.271/8
-~ West Nambari, Maligaon . :
Guwahati-11. - ...Applicant

By Advocate: . Mrs.U.Dutta.

-Versus-

. The Union of India
Represented by the General Manager
N.F.Railway, Mdligaon, Guwahati-11.

2. - The General Manager (P)
N.F.Railway, Madligaon
Guwahati-781 011.

3. The Chief Workshop Engineer
N.F.Railway, Maligaon ‘
Guwohoﬁ-78] 011, ... Respondents

By Advocate: Dr.d.LSarkar

| ~ ORDER
MUKESH KUMAR GUPTA, MEMBER (1) :
| - Sujit Kumar, Substitute Emergency Pebh., in this O.A.

chdllenges memorondum dcited 30.04;2009‘~(Annexure-»5), whére:by ‘he

| respo'nden’rs to allow .him to function as Emergency Peon as well as to

regularize his service in said capacity.

2. . The facts, os stated, are that he was appointed in said

has been 'ferminofed' _w.e.f. 16.02.2009. He dalso seeks direction to

._ %ccpocify for-a period of three months vide lefter dated 19.05.2008

- A



O.A.2470f 2009

(Annexure-1} in the pay scale of Rs.2550-3200/- on vcriéus terms and
éondiﬁons specified therein. He rendered. satisfactory service for about
ten months and submj’rted representation dated 02.04.2009 {Annexure-3)
stating that he has discharged his duties wifh Sri AK.Agarwdl, Chief
Workshop Engineer (CWE in short) till 20.03.2009 dt his _bungcﬂow.

Thereafter he procﬁeeded for Vadodara. He has been reporting to Chief

Office Superintendent/Mech. since 23.03.2009, but he has not been |

engaged. A prayer was made to absorb him in said capdacity or in other
Gro&p-D posf.r SPO/E vide communiccﬁion dated 30.03.2009Vcccorded
opprovqi of engaging Shri Suresh Maifi. It dppears that applicant’s
services have been disengaged due to eﬁgogemem‘ of aforesaid Shri

Suresh Maiti. -

3. Mrs.U.Dutta, leamned counsel }con’rended that as the

applicant rendered scn‘isfcctbry service of ten months continuously

without any break, he has acquired alegal right for regularization. He has .

completed probationary period of three months without any adverse

report, and therefore, he was under legitimate expectation that his
service would be regularized, which hope has been belied by the
respondents. His seMces had been terminated only to accommodate Shii

Suresh Maiti, which is unjust, illegal and Qrbitrdry without serving any notice

. or complying with the provisions of Railway Manual, and therefore, order

dated 30.04.2009 terminating his services cannot be sustained in the eyes

of law.

4, By filing reply, respondents 1-3 have stated that Senior scale

officers, Junior Administrative Grade officers and higher officers are

entitted to emergency peon and nécessify is recognized due to their

Page 2 of 4
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O.A.2470f 2009

arduous nature of duties and long hours spent in dedling with official
matters. The engagement of emergency Vpeon is subject to satisfaction of
the officer cor'lcemed. Appointment letter dated 19.05.2008 specified
terms and conditions of engagement. H_é accepted said condition, which
included the following condition:-
“2.  You will be transferred with the officer with whom
you are engaged as substitute Emergency Peon or you
will be discharged in the event of the officer with whom
you are engaged express his unwillingness to take you
on fransfer along with him.”
The applicant was attached to Shri A.K.Agarwal, CWE. Said o.fﬁcer.wos
transferred to Integral Coach Factory, Chennai on 16.02.2009 and he
further expressed his unwillingness to take Him (oppliccnf) as emefgency
peon to Chennai, and therefore, cpplicom’s services as emergency peon
were not required w.e.f. 16.02.2009. As such, he was disengaged in terms

of condifions prescribed vide his appointment letter. Shri R.C.Meena

joined in place of Shri A.K.Agarwal, who had emergency peon in the

*riome of Shri Shersing Meena. He won’réd to continue with said Meena. As

“such, there. wos no scope for applicant's continuing to work as

emergéncy- peon with CWE. Applicant’s termination has been done as

per conditions of his appointment by giving one month’s pay under Rule

-301{1) of Indian Railway Establishment Code Vol.1. Emer'gency} peon is

considered for regularization after three years of service and he cannot

acquire temporary status before completion of 120 days. The

i engc:tgerrlmeniL of Shri Suresh Maiti has no reference in the matter of

applicant’s diséngogemem‘. N

5. -~ We have heard Mrs.U.Dutta, learned counsel oppedring fdr

the oppli'can’r and Dr.J.LSarkar, leamned counsel for the respondents,

Page 3 of 4
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‘X " o O.A.2470f 2009

perUsed the pl.eodings and other material placed on record. Perusal of
'Annexure-A.éi dated 30.03.2009 would indicate that OT{G) had made the

following observations:-

“(1) 1 took over the charge of CWE from 16/2/09 FN. -

(2) My Bungdlow Peon Sh Shetsingh Meena should be
transferred & posted with CWE from the™ date
- 2/3/03. . :

* (3) The E/Peon of Ex CWE has not reported to me for
- any duty from 14/2/09 should be marked absent.”
(emphasis supplied)

it is not in dispute that opplicdnt has accepted the terms and conditions
of his appointment offered on 19.05.2008, which in specific' recited that
the cpplicant can be transferred with the official with whom ‘he was
engaged as emergency peon or would be -dischorged in fhe event the
'~ofﬁcer expressed His 'unwillingness to take said person with him/her. 1t is
also neiL in dispute that Shri A.K.Agorwd with whom he was engaged was
transferred to Integral Coach Factory, Chennai on 16.02.2009 and he has
also expressed his unwillingness to take him. Thus, termination of applicant
Wcs strictly in ferms of ’rerrﬁs and condifions coﬁfcined in applicant’s
appointment order dated 19.05.2008. It is not in dispute that applicant has

been paid one months’ salary w;e.f. 1 7.02..2009 to 16.03.2009.

6. Thus, we do not find any illegality in his

disengagement/termination. Finding no merits, O.A. is dismissed. No costs.

N \)&
FOR T . \

NS N . .o

* < - - i

~ {MADAN

AR CHATURVED!I) - {MUKESH KUMAR GUPTA)
MEMBER (A) ‘ MEMBER (J)

Page 4 of 4
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fAn appiication under Section 19 of the Administrative Tribunais Act, 198

0. A No. 247 page

SYNOFSIS OF THE APPLICATION

Applicant was appointed as Substitute Emergency Peon against existing vacancy

under Chief workshop Engineer, N.F. Railwav, Maligaon on 19.05.2008. However
. ) - = - - g M‘

“General Manager (P), Ma}igaon intimated that a process has been initiated to

accommodate one Sri Sure h Maiti_in place of the applicant with the lew

incumbent Sri R. C. Meena, CWE who ms been transferred and posted in place of
W“_ —

Fx-CWE Sri A. ¥ Aqarwa_! and approva lhas been sought for engagement of Sri

;!

'.!;

- Suresh Maiti as emergency peon. As a resuit of engagement of Suresh Maiti, the
service of the present applicant is now sought to be terminated. Applicant

submitted one representaiion addressed to GM (P), MLG, to allow him to continue

Hnwpvpr G.M. (P). NF. Railway vide impuened tﬁrp order dated 30.04.09
————re—p .
(Annexure- 5) terminated the services of the applicant w.e.f. 16.02.2009 with i
—

i _)_l
.__)

months notice pay from 17.02.2009 to 16.03,2009 with the approval of the

‘4‘

competent authority. It is stated that the a applicant completed more than 6 months

i.e. more than 120 davs. therefore he is deemed to have acquired temporary status
3 ACC T b

Y

by operation of law. As such the service of the applicant cannot be terminated
. with a malafide intention to accommodate a stranger Sri Suresh Maiti and as such |

. o

the impugned order dtd. 30.04.2009 is liable to be set aside and quashed.

LiS

T OF
19.05.2008 A pplicant was apno_nt ed as substitute emergency peon under Chief
- L\OLI\)P Ehﬁd&.kﬂq N.F. ¥ ¥

.\':, r "'31" S & "h D aTe 4T \1 iiccaiql‘ﬁﬁ
joined the service on 19.05.2008.
{Amnexure-1 and 2)
30.03.2009- GM (PYs MLG intimated that a process has heen initiated to

N

v dL\.uhu_lu.J\.lcilc Viie u;L uu_l‘co}.( nuu.u ui rud e Q f S uljl_.u_ltalh. Vviul u.xc:
new incumbent Sri R. . Meena, CWE who h as bep transferred and
' 1
&

1
AL

LAY

l_luai\_"\i iit Pl‘d'\."\_‘ '\S,L EK CWE Sfi A I':. Agk—liqv”v adid 11}1}‘.\}‘! (d 1ds }_\.\._u
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sought for engagement of Sri Sur
.I.L.al.Lu v{ LLIBQE!.,LLL\_J.H 'vf S\.u. 5ii I‘viﬁ‘l.u., A BCLVIKT \-)xf.' ihe presend

C
applicant is now sought to be terminated.

Sl

1.2009- Ap} licant submitted one representation addressed to GM (P), MLG,

whoicin it has been emc.,ccl thal he was scrving as subslitule
emergency peon with Sri A K. Agarwal, EX-CWE, who has been
A
1

1 .
umm{mlﬁu ifUiiL i‘v’ir.dhanu.u w ‘vt)\i‘udﬁi‘a and lefi
he

and on 23.03.09 and he reported for dut\,r to th

[y - Sramea i Y B - =l
A ‘.u!ri\.\._ S L,J.uu\.ﬂ.i.i.\_i.u '1,|.u. A'a bh\_}. i u_L\_lu.u TG ULS {,'\_“\.2. i,U iibb‘\)i U
vy £F

him in IELU.W:I_V service as substitute CIMeTgency peot or in anyv other

Grade D pust. {Aiuiexure- 3)

30.04.2009- G.M. (P), N.F. Railway vide impugned office order dated 30.04.2009

jﬁ’!

W

1.

iiii‘iii.i.ﬁi:ittd the services of the dkiyh‘x.u;h. w.ed 16.02.200% with 1
months notice pay from 17.02.2009 to 16.03.2009 with the approval of
ihe compceloent authority. {Anncexurc- 53
Hence this Original Application
PRAYERS

That the Hon hle Tribumal be pieased to set aside and quas n e impugne

d
ietnvranduan  lenninalion order bearing No. E/f227/1 (M} dated

30.04.2009 { Annexure- 5).
That the H “bie Tribunal be plea

direct the respondents to allow the

Dmin 3

N U .T.- P . 5% a s § e T T 2 PR | ...... Y.
uyl}.u.t.ﬂ_ui Hw .u{u_u.iu.\_ }.u.o SCIVICT as 1\.‘18&31&\.‘.}' ileon and o L\,bd_ui ZC 1dSs

service.

Costs of the application.

Any other relief (s) to wm("h the applicant is entitied as the Hon'bi

lf_:lﬁm‘iﬁ.}. T d.\‘\.ul. .L.n il |. 3.1\)}?

Interim order praved for;

'L‘hu’ing pendency of the application, the applicant pravs for the follo owing

18 big
[t L.’ 1Ll :u.id_u. fiot 'L';E da vdar v um‘ .ltoy\?ii'!it’li{&i HU SRSV Lhi:"iiig uli:‘
spresentation of the app licant and the pravers sought for.
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Union of India & Ors., : Respondents,
INDEX

. SL. No. | Annexure Particulars j Page No.
1. - Ap ppht'n aun . 1-8

L2 Verification -0
3. i Copy of the offer of appoiniment letier did. -i0-

! 19.05.2008

4, 2 Copy of joining report dtd. 19.05.2008 -11-
5. 3 Cup) of ther t:!.u.cat:uxn'ﬂuﬁ atd. 02.64.2005 -iz-
6 | 4 Copy of letter did. 30.03.2009 -1Z
7o 5 | Copy of letter did. 30.03.2009. -4 -

Filed Bv:

Cwpiics
Date:- 8b.11.0% : - Advocate

Lt"'



‘/1
IN THE CENTRAL ADMINISTRATIVE TRIBUNAL jsg §
GUWAHATI BENCH: GUWAHATI E }\/}

(An application under Section 19 of the Administrative Tribunals Act, 1985) (2];

0A No. 24F oo
BETWEEN:
Shri Sujit Kumar,
Son of Laic Sivji Roy,
C/o Monoj Kumar,
Rly. Qir. No. 271/B,
West Nambari, Maligaon, Guwahati- 11

s W e

. ~AND-

1. The Union of India,
Represenied by the General Manager,
N.F. Railway, Maligaon, Guwahati-11

2. The General Manager (P),
N.F. Railway,
Maligaon, Guwahati- 781011,

3. The Chief Workshop Engineer
N.I. Railway, Maligaon,
Guwahati- 781011,

«se1e0e. Respondents. -

DETAILS OF THE APPLICATION

Particulars of the order (s} against which this a plication is made:

o,
"

This application is made against the impugned office order of termination
04.2009 (Annexure- 5), whereby service of the applicant as
Substitute Emergency Peon has been terminated wr.e.f. 16.02.2009, and

praying for a direction upon the respondents to re-instate the applicant as

;
%
i
.
I

SaJiT Keemay
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the applicant declares that the subject matter of this applica

within the jurisdiction of this Hon’ble Tribunal.

Limitation:

The applicant further deciares that this application is filed within the

limitation prescribed under section-21 of the Administrative Tribunals Act,

Facts of the case:

- That the applicant is a citizen of India and as such he is entitied to aii the

rights, protections and privileges as guaranteed under the Constitution of

-

That your applicant was initiaily appointed as Suk

stitute Emergency Peon

for a period of 3 months vide letter No. E/227/144(M) dtd. 19.05.2008 in the

scale of Rs. 2550-3200 against existing vacancy under Chief workshop

Engineer, N.F. Railway, Maligaon with the condition that his service is liabje
he

tob

-

terminated without any notice or on medical ground or due to physical
incapacity or in the event of posting of approved had or in the event of
~ officer with whom he is engaged expressed his unwillingness to take him on
transfer alon¥ with him and in such eventualities he would be discharged
from service, Further, it was a condition of appointment that the applicant
shall be probation for a period of 3 months and on receipt of a certificate
from the controliing officer that the services of the applicant as emergency

peon is satisfactory, he would be allowed to continue further. Pursuant to

the above order the appﬁcant joined in service on 19.05.2008 under CWE
(

MLG). \

Copy of the offer of appointment letter dtd, 19.05.2008 and

joining report dtd. 19.05.2008 are enclosed as Annexure- 1 and

2 respectively.

That it is stated that the applicant successfully completed the probationary

reriod and the competent authority after being satisfied with the entire

Se7T f‘T.. JAma g
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service of the applicant allowed to continue him without any |

‘¥\
10 months in the service,

4 At the applicant submitted one representation dtd. G’Z.M.QOCQ addressed to

\'/ GM (P), MLG, wherein it has been stated that he was serving as substitute

rmergency peon with Sri A K. Agarwal, EX-CWE, MLG, who has been

from Mau*afm to Vododara and left MLG on 21.03.2009 and on

the CME, MLG. However it was pointed out in the representation on

o~ ~ - -

02.04.2009 that the Chief Ruling Stock Engineer (CRSE) has ordered to
Co,

discontinue the applicant w.e.f. 16.02.2009 and in the said representation, the

N

applicant requested to absorb him in railway service as substitute emergency

peon or in any other Grade D post. But to no result,

A copy of the representation dtd. 02.04.2009 is enclosed as

Annexure- 3.

4.5 That it would be evident from GM (PY's MLG letter bearing No. E/227/144
(M) dtd. 30.03.2009 that a process has been initiated to accommodate one Sri
Suresh Maiti in place of the applicant with the new incumbent Sri R. C.
Meena, CWE who has been transferred and posted in place of Ex-CWE Sri A.
K. Agarwal and approval has been sought for engagement of Sri Suresh

Maiti as emergency peon. As a result of engagement of Suresh Maiti, the

service of the present applicant is now sought to be terminated in terms of

-

Rule 301 (1) of TREC Vol. I and accordingly the Rliy. Authority by the

impugned office order bearing letter No. E/227/144 (M) dtd. 30.04.2009 has

:

mwht to terminate the services of the nphmn’r w.e.f. 16.02.2009 with 1| ‘

&

(09 with the anproval of the

.....

competent authom‘,ty. It would be evident from the impugned letter dtd.

© 30.04.2009 that the Secretary to CWE;, MLG wrote two letters beaﬁn_g No. M-
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mention here that Sri Suresh Maiti shouild not have heen engaged in place of- ~ ™75

Copy of the letter dtd. 30.03.2009 and the impugned order

dated 30.04.2009 are enclosed hereto and marked as

Annexure- 4 and 5 respectively,

(:-4

so that

e d

4.6  That it is stated that Sri Suresh Maiti is not an approved han

D

th
-applicant could be replaced by Sri Suresh Maiti, rather Suresh Maiti has been
engaged in place of the applicant, in supersession of the ciaim of the
applicant for further engagement and continuation.

On a mere reading of the letter dtd. 30.03.2009 as weil as the
impugned letter dtd. 30.04.2009, it would be evident that no valid reason has
been assigned for termination of the service of the e applicant except than to
accommodate Sri Suresh Maiti for which service of the a applicant has been

-

terminated. It is a settied position of law that one ad hoc em lovee cannot be

-

replaced by another ad hoc. Therefore it was obligatory on the

"3
-
[
-
2
fovdey
=
=
D

Riv. Authority to aliow the applicant to continue as eme Tgency peon with
the new CWE, MLG. But the respondents in violation of the rule in f orCe,
passed the impugned order of termination dtd. 30.04.

2
impugned order dtd. 30.04.2009 is Jiahle to be set aside and quashed.

4.7 That it is stated that since the abblicant combleted more han 6 months i.e.
more than 120 days, therefore he is d_ee ed to have acquired temporary

status by operation of law. As such the service of the applicant cannot be

terminated with a malafide intention to accommodate a stranger Sri Suresh

Maiti and as such the impugned order dtd. 30.04.2009 is Iiable to be set aside
and qu_ashed_.
4.8  That it is stated that the applicant albeit is a casual labour, has however

attained the status of ‘“temporary rajlway servant’ after rendering

ST T Kumar
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continuous service of more than 120 days or 6 months and las sl ‘thb“ {W
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plicant is eligible for grant of temporary status. Under such

circmstances. the termination of services of the applicant is shocking and
unconscionahle and such act of the vespondents is arbitrary, malafide,

unfair and opnosed to the doctrine of rule of law

‘That the applicant most respectfully begs to submit that it is not the case

that the post of substitute emergency peon in which the applicant had been
working, has heen expired or abolished or the applicant has been found as
medically incapacitated or the performance of the applicant has bee

renorted to be unsatisfactorily by his controiling officer, which are the

conditions precedent for termination of the services of the applicant as
mentioned in his appointment letter dtd. 19.05.2008 (Annexure-1). But even
thereafter, the respondents. have terminated the services of the applicant
only in order to accommodate Sri Suresh Maiti, taking advantage of the

transfer of the Fx- CWE/MLG Sri A K. Agarwal, under whom the applicant

- , -

was engaged. Such acts of the respondents are arbitrary, discriminatory,
unfair Jabour practice, ma‘laﬁde and opposed to the principle of natural
justice. As such the impugned order of termination is Hiable to aside

and quas‘.‘hpd_

in L.Robert T¥Souza -Vs- Executive FEngineer,

—

That the Apex Court
Southern railway (AR 1982 S C 854) has held that once an emplovee
becomes a temporary railwayv servant bv operation of law, his services
cannot be terminated without complying with the minimum principles of

natural fustice and without following the mode, manner and methodology

prescribed in Rule 2302 of the railway manual for terminating services of a
temporary railway servant, It is relevant to mention here that the applicant
although is a casual labour, but he is deemed to have attained the status of
a temporary railway servant by operation of law after render ng continuous
service of more than 120 daVQ or 6 months as substitute gency peon.
As such the ruling of the Hon'hle Supreme Court as srated above is
squarely applicable in case of this applicant and his service cannot be

terminated in the manner it has been done. withont compiving with the

SuTIT Kumar
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That due to gal termination of his service, the applicant has been

denrived of his livelihood and he has been denied his rvg_h_t to live which is

L

opposed to the principle laid down under Article 21 as enshrined in the

Constitution of India.
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the rights and interests of the applicant directing the re._pandents to allow

h legal provisions:

Peon on casual

fomma

rplicant has served as Substitute Emergency

basis for about 10 months continuously wzthm!f any break and has attained

arization in the post.

- - . -

For that, the applicant has compieted his probationary p-riod of 3 months

I

and on the basis of his satisfactory performance, he has been allowed to
e

-

has attained ohml, ility for grant of temporary status and he is deemed to
have attained the eligibility of temporary rmiwav servant by operation of

iaw,

ST Kumear
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For that, the applicant has been uuht to be terminated i

- —~ --—""""m
accommaodate one e Shri Suresh Maﬁv which is mahnd.e a.l‘hltl'rll‘v U_HIE!]I

labour practice and opposed.to the principle of natural justice.

For that, the applicant has been sought to be terminated without serving
any notice or without complying with the mode, manner, methodology
prescribed in the Railway Manual for termination of temporary railway
servant, As such. the impugned order of termination dated 30.04.2009 is

liable to be set aside and quashed.

For that, the applicant has been sought to be terminated without assigning
any reason thereof and in violation of the terms and conditions precedent to
his termination as contained in his appointment letter. As such the order of

termination is liable to be set aside and quashed.

For that, the applicant submitted representation against the impugned

order of termination but of no avail.

For that the Hon'ble Apex Court has held that once an empioyee is entitled
to tempdra_ry status bv operation of law, he cannot be terminated without
complyving with the minimum principle of natural justice. or without
foliowing the procedure prescribed in the railway manual for terminating a
temporary railway servant. This ruling is squarely apph_cable in case of the

appiicant.

Details of remedies exhausted.

That the applicant deciares that he has exhausted all the remedies avaiiable
to and there is no other alternative remedy than to file this application.

-

Matters not previousiy filed or pending with any other Court.

ie
The applicant further declares he had not previously filed any application,
Writ Petition or Suit before any Court or any other Authority or any other
Bench of the Tribunal regarding the subject matter of this application nor

any such application, Writ Petition or Suit is pending before any of them.

ST T Kamar
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Guwah
nder the facts and circumstances stated above, the applicant hﬂmmvﬂﬁ

prays that Your Lordships be pleased to admit this application, ca‘ﬁa? the

- records of the case and issue notice to the respondents to show cause as to

why the relief (s) sought for in this application shall not be granted and on
verusal of the records and after hearing the parties on the cause or causes

that may be shown, be pleased to grant the following relief (s):

That the Honble Tribunal be pleased to set aside and quash the impugned

memorandum termination order bearing No. E/227/i44 (M) dated

30.04.2009 ( Annexure- 5).

That the Hon'bie Tribunal be pleased direct the respondents to allow the
applicant to continue his service as Emergency Peon and to regularize his
service

-Any other relief (s) to which the applicant is entitled as the Hon'ble

Tribunal may deem fit and proper.

Interim order praved for:

During pendency of the application, the applicant prays for the following

interim relief: -

That the Hon'bie Tribunal be pleased to observe that pendency of this
application shall not be a bar to the respondents for considering the

representation of the applicant and the pravers sought for.

SI0 SHE SUE BN VN HSS SIN BRI ENIEIDDDO 0D PP VOI SR INO IO NPE IS GRI VRS S0S S0 SN

Particulars of the L.P.O
LP.O Ne. 1 39g

EXS
Date of issue 27, l? . o; B .
Issued froin - : G.P.C Guwaliali
Payable at : GP.O, Gawahati
List of enclosures : As given in the index.
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VERIFICATION

L, Shri Sujit Kumar, son of Late Sivji Roy, aged about 24 vears, resident of
/0 Monoj Kumar, Railway Qtr. No. 271 /B, West Nambari, G‘ﬁwahati— i1,
Assam, applicant in the instant original application, do hereby verify that
the statements made in Paragraph 1 to 4 and 6 to 12 are true to my
knowledge and those made in Paragraph 5 are true to my legal advice and I
have not suppressed any material fact,

< v
And 1 sign this verification on this the 25 day of November, 2009,

SUTI{.T- _ SR My




No.E/227/144(M) o

o,
Shri Suiit Kamor,
Sub. Emergancy Peon

e

(at affice)

Sub : Engamement of fresh face ps
HSZENQ-3200.

You fre l1ér¢by engaged as Substitute I'Zmergenc'y
allowances as admissible in scale Rs.2550-32007.

the following terms and conditions -
i

1.

‘Office of the

Genera! Mannager (P)

ILF. Raitway, I\.-‘%‘-!.L'-
Girwahati — ’70@

Your engagement will not confer
this Railway and you are liable to be' dischar
service will not be required by the adin

~ 1o -

i3

O )

ANNEXORE -1

- e \ ‘
Ve .
: v'fs,f‘éﬂ.imm-.‘ﬂﬁmﬁ- e
?{H‘f‘}& r}.:;ﬁr‘; "&'mﬂﬁ’m
IRREE S

i

Shtstitnge Km srgeney Poon in gepta

\

Peon in pay Rs.25507- P.A plus other
against existing vacancy under CWE/MLG an

upon any right to claim for further appointment on

ged without ary notice when your

stration or on the expiry of the currency of
the work charge: post ‘against which yo

physically incapacity or in fie cvent of po

dischargoed m the eveni'of the o

are engaged express his un-will;

ngness to tuke you on transter

u are engaged or-on medic
sang of approved hand

1 cer with whons \'ou
lone with ham,

You will be on probation for
-Emergency. Peon - will be ext
controlling officer that the servi
and can be continued further.

clion to:

2

Copy for information & necessary 2

1. FA&CAOMLG - , ' .

2. CMEMLG -

3. Secy to CME \ «

4. APOMBIl . ' !
5. Chief OS/Mech '

6.

‘

t

N P

Bill Clerk/CPO’s office/,Mech deplt.

2 You will be transferred with the ¢Micot with whom you are ciigaged os subsitute
Emergency Peon .07 you will be
)

g period of threc months and your continuation ag
ended’ further on receipt of certficate from the
ces of the substitute emergency Peon are satisfactory

\
'
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To ~ | o
CME/MLG | :

'

- Sub: Jommg Report
Ref Ofﬁce order No: E,/227/ 144(M)

!

. t

Sir, ' ’

A ' !
. '

ANNEXVURE -2

l)atc:l‘) 05.08

1 have the honour to state that 1 ,would lrke 10 join my duty as per refTered office order
mention above on19.05. 08(FN) as a Emcrg,ency Peon in scale Rs. 2550-3200/- under

- CWE/MLG.

*

. . . ! ‘ » ! . '
Therefore sir, kindly allow me to resume my duty on date for the same.

SuJit - kumer

Your’s Faithfully
Shri Sujit Kumar.



I ! Lo , 2- -
To L
GM(P)MLG -
(Through proper channel)
Sub:- Prayer for engigement in the post of S‘.ub-‘E/PeonA o '

Sir, T ' ' .

- Withudue respect T beg to state that I was engaged as Sub-E/Peon attached to then
CWE Sri AX. Agarwal wef 1?-’95._2,@5— vide GM(FYMLG's fetter No E/227/ 144(M)
dated 19-05-2008. Accor ngly L have been performing my duty with entire satisfaction to
my immediate Boss. But S A K Agarwal, Ex-CWE has been transferred to Vadodara and

leﬁlMaliann on 21703*09;'-

That Sir, although transfer order of Sri AK. Agarwal Ex-CWE has been issued a
few days ago but he detained.at Maligaon tifl 20-02-09 for which [ was doing my duty
under him till 20-03-00 at his Bungalow. Sti Agarwal proceeded for Vadodara on 21-03-09
irom Maligaon with bag and baggage. B

That $ir on g%gg.,gg is a gin day for which I have reported to Chief Office
Supdt./Mech. in’the office on 23-03-2009 for dity and since 5?-6?-59 {0 (il date ] have
e e

been piving my attendance in CME's Dffice/MLG.

/

' b

That Sir, although I have been giving my :zxtrendéxxée in the office but yet no

permanent solution has been done in respect of my engagement as Sub-E/Peon and on the
other hand, CRSE has ordered to absent me w.ef'16-02-09. -

That Sir, [ am belonging toa very poml' family andT am the only earning person in
the family who have been looking after my famify, from alf side. My Rly. service was the

ouly earning sourch and this eaming source is also about to dismiss.
B . ! '/ \ L
That Sir, in the circumstances as statefl above, I'eamnestly request youto kindly
look into my problem and arrange to. absorb nje in Rly. Service as Sub-E/Peon or in any
other Group-D post taking a sympathetic view so that I may save my pooy family from
distress and oblige thereby. ~ , + | . '

< Ex-Sub-E/Peon
Under Ex-CWE/MLG

\ . B ' Yours f:;ithfully,
Date: 02/01,/09 ‘ . o a o Suﬁ;n"r_ Nureay l}
. : — " ' 0 (Sujit Kumar) ]

—h .
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. v - ZrETa] EHS.
R Office, of the =TT o]
o : General Manager (P) z
R Maligaon : Guwahati ~ 11, %
EL2 ' o Dated : 30-03-2009. | "
No. E/ 27/144 M) S a 0; -03-2009. !
To . : R . - : ﬂ
_BCy.ToCME L f o
PR Sub: Engagement of:E/Peon under CRSE/MLG. : S

To engage Sub. E/P.‘eo'n',’under CRSE/M

LG the case has been
Processed ond put up to.Dy, CPO/HQ, ‘who has
A

observod the following -
J

To accd(dédqépproval‘ for'.engagement of Sh;i Suresh Maity after i
" complignea of following obsorvati NS, o W
SRRt A ' '

'
A

i

. S| s t V y ! st i

: - E/Peon of Shri R.C; Mdena, Ex. CRSE is to be transferred and to R

¢ be attached with CWI (Shri Meena) with issuing transfer ordor, ﬁ

L , wes W) What Is present posllon of E/Peon attached with Shyi AK. |

B o Agarwal, the then C\(\g , Prdsently transferrad to 1. Rallway._ | §
. P . ) o . ' ! . . . t

} T e e v.iqv)v\of the abovo )"aL"aro fequosted to issuo transfer ordor of i
S + - ElPeon attached to the thon GRAE - !

: .CRSE now CWE from your end and saend g
. :.60PY o GM (PYMLG" and. simul; y

 Position of Sub.'E/Peon allachely '

‘may be put up to GM/MLG for his kind'approval. g

. » ‘/"'- . '-' 1 , : ' M})Mo% . ’ .

yrsc | (P.G. Johnson) f “
RIPR . 2 : HHSPO/E : ;
«‘/”L 4’5‘”&":’%) U for GENERALMANAGER (P)MLG. _‘
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N. F. RAILWAY

OFFICE ORDER

' 1
.
I \ \
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In tems of Rule 301(1) of Indjan ‘Railway Establishmelt-Caqs Vol.l,
- the service of Shri Sujit Kumar, Substitute Emergency Peon in scale
Rs.2550-3200/- (pre-revised) attached to.the then CWE, Sri A.K. Agarwal,

is hereby termir w.ef 16.02.2009 with one month’s Notice pay from
117,02';%9 :,{,_:_" 009, . .

This has been issugd,\}vith’ approval'of the Competent authority.

* .. \ ', , , " /

‘ B (P.K.HIRA)

0t Asstt, Mechanical Engineer {(Locol/MLS

Ty

No. E/227/144(M) | Date :3¢04/2009

Copy forw_atdéd for information and necessary action to -

1. Secy to CME/MLG for information in reference to his letter No.M-
77/Pt.XIl (R) ditd. 02.04.2009 & dtd. 21.04.2009. He is also
requested to obtain *a'cknqw‘.‘edgement from Shri Sujit Kumar in the
“duplicate copy of the termination order and return it back to this
office for office record pléase.
FAKCAQ/MLG S
CWEMLG - |
...SPOI/Mech for information. | |
APO/BILL, OS/E(Bill) in duplicate . He is requested to take /
necessary in.regard to 1(one) month's Notice pay from 17.02.2009

- 10 18.03.2008 to 'Sri Sujit Kumar. Overpayment if any in this regard
may be deducted. . ‘

8. Dy.FA(Cash & PayyMLG
7. Ch.OS/Mech/CME's office/MLG s
8. PiCase -

\_977Shri Sujit Kumar through Ch OS/Meéch/CME's office,,

/,,' o
v . e -'M'/" 8
For General Manager (1),
N.F. Railway, Maligaon -

SRR EN
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IN 1HE CENTRAL ADMINISTRATIVE TRIBUNAL GUW]LHATI BENCH, < oL «2
kn-3235
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GUWAHATI.
Central Administrative Tribunal
WW&EW o
_\97 B\
W 310 R0 o 0. . To. 247/2009
Guwahati Bench AT , - Sri Sujit Kumar
T[ETETEl I | | Ve,

" Union of India & Ors.

s0°¢

Written statement on behalf of Respondent L AN
No. 1 to 3. ' @§
l. = That the respondents have gone through the O.A. (;Slzég

and understood the cecontents thereof.

2. That in reply to the statements made in para 4.1

to 4.3 it is stated that the Senior scale officers, Junior
Administrative Gfade officers and higher officers are entitled
to eﬁergency peon.and nécessity is recognicsed due to their _ K;«,
arduous nature of duties and long hours spent in dealing w1th y
official matters, due to which the officers cannot attend ///
to their perwonal requirements at home. The employment of

such emergency peon is subject to the satisfaction of the
officer concern that the service of the emergency peon is
satisfactory. It is stated that the appointment letter of

the applicant‘dated 19.5.2008 was issued with specified
condition. It is stated that as explained above the emergency

peon is attached to the particular officer.

The applicant joined as emergency peon accepting

P o
P

Sy —
ez
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the conditions in the letter dsted 19.5.2008. Condition G S %

K. - -

ho. 2 of the engqgement letter specifically stlpulats as “’quiuj

>V Z

under $ i e o

"2, You will be transferred wibh the officer with
whom you are engaged as substitute Emergency

peon or you will be discharged in the event of the
officer with whom you are enpaged express his un

willingness to take you on transfer along with him."

- i

2 e ¥

The applicant joined as pér referred conditions in the
order dated 19.5.2008. The applicant was attached with Sri
A.K. Agarwal, Chief Workshop Engineer (in short, CWE) as

Emergency Peon. Sri Agarwal, CWE was transferred from N.F.

Railway to Integral Coach Factory (in short, ICE) Channai

w.e.f. 16. 4.4009. It is stated that Sri Agarwal expre:sed
e

l [l et I el et e -

his unw1jlﬁngness to take the aprlqunt as Enervcncv Penn
[ — el

gy g T et i B SEC— TR PRSI S e g

to Channq1. Therefore the qcrv1ce of the aﬁfllC“nt as

g s 3% -5

emergency peon was not required w.e.f. 16.2.2009 as such

Mg i

he was disengaged as Emergency Peon as per condition of'

|

the engagement letter (Annexure 1 of the 0.4.) as quoted
above.

3. That in reply to para 4.4 to 4.8 it is stated that

after 8ri A.K. Agarwal Ex CWE, N. F. Railway 8ri R.C. Meena
joined as CWE, N. F. Railway, Sri Meena before joining as
CWE was working in the capacity of CRSE, N. F. Railway and
he had Emergency Peon {Bangaldw Peon) Sri Shersing Meena.
He wanted to continue the said Shri Shersing Meena as his
emepgency peon as CWE, Maligaon also and as such the sald

Contdevesed
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Shri Shersing Meena had been continuing as Emergency Peong 1%

attached to Sri R.C. Meena, C.W.E. and the applicant had
no scope to be continued as emergency peon with CWE. It is
further stated that the applicant did not report to Shri

R.C. Meena, when he took over as CWE, Maligaon from 16.2.2009.
As stated by the applicant he was working with‘Sri 4. K.

Agarwal unofficially and the Respondents have no knowledge

of the same. From period from 16.2.2009 he was shown as

absent from duty.

It is also stated that the applicant did not complete

one year service. That termination has been made as per

the conditions of appointment and giving one months pay__

under Rule 301 (1) of Indian Railway Establishment Code

Vol; 1. It is also stated that the Imergency peons are also
called Bangalow Peon attached to particular officers
according to the willingness of the particular officers,

and they are not like other substitutes in Railways for
which separate Rules are there. “The emergency peon are consi-

dered for regularisation after three yearsg of service, and
_9-‘====='

| they do not get temporary status before 120 days.

Copy of the letter dated 2.4.2009
from office of Chief Mechanical
Engincer, Maligaon is enclosed

as Ahnexure-R-1.

4, That in reply to statements in para 4. 9 to 4.12
it is stated that the emergency peons are not like other

Contdeoo..d

Dy. C.P:0,/HQ.
¥ @ R, wEn.
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Suresh Maiti has no relevance in the matter of disengage-~
ment of the applicant. It is also stated that the
emergency bungalow peon are not substitutes of Railways
for which different ruleé applies and the decision of L.
- Robert D' souza Vs. Executive Engineer, 8. Railway (AIR
1982 SC 854) is not applicable in the instant case and the
termination has been made following Rule 301{(1) of Indian
Railway Establishment Code Vol 1, a Rule under Article

309 of the Constitution of India.

5. That this W.S. has been filed bonafide and in the

interest of justice.

6. Under the circumstances explained above the O.A.

deserves to be dismissed.



Ly )
el

3 5‘ - ‘%JraiAﬁmimsarafmﬁ#Jw :
Tl i SRy § o

¢ S AR 510 2

-.._____—_n—-«——.-—_.._/

!

$

} &
- o ey Ity

I, Sri AL 4. Wa&n......,.. aged
about ..3&. years, son of &4 Am Soaliod b, W?A’a -
presently working as . &%.(??€4%§2......... N. F. Railway
Maligaon, do heredby verify that the statements made in
para 1 to ..& .. of this W.8. are true to my knowledge
and I have been authorised by other Respondents to verify
the same on their behalf. I have not suppressed any

 material facts. 1
And I sign this verification on this Ey??% day

of March, 2C10 at Guwahati.

Q/qﬂo
e
"'f:f Place : Guwahablx : Signature
) Date 3)6] "/a ® g% 1185 afrraiaE
EC Dy. C.P:C./HQ..
e g @ N, et
N. F. Rly/M!g.
T /Guw- S




Offics of the
Chief Mech. Enginesr
hiatigaon, Guwahati-11

" No M-TUBLYIIRY | Date: 02-04-2000

i~

T, Centrail Administrative Trixnel
SPOJE, ' A Wi weraler e
N F Raitway, Maligaon A

C3) MREC |

H

Sub:- Engagement of Sri Sujit Kumar, Sub-E/Feon of o
Ex-CWE Sri AK &gaiwm ~ e Seach
Ref - Your letter No . E/227/144(M) dated 10 03- GQ L ey RIS

el With reference to the above, the following remarks of CWE in
T conpection with Sri Sujit Kumar, Sub-EFeon under Ex-CWE S AKX Agarwal is
. aﬁpeﬂded belaw - -

it “‘1 I iaak over't ik charge of CWE from 16-02-02.
jar}
L

L Mt bungalow peon Sri Shersing Meena sh »ﬂiébt posted with CWE from the date of

O"‘ g3- BQ Gr——-_‘____-—“—:
&
ﬁhe E/Peon of Ex-CWE has not repaﬁed to me for any duty ““sm h} ()7 09 shouldbe |
s © . marked absent” —— |
"‘!"A.L . [ nasmans vd
| NWMN 3 This is for your information and necessary ’iﬁwu please.

-
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. Guwahatl Bench
Wa TFLELENTRAL ADMINISTRATIVE TRIBUNAL

GUWAHATI BENCH: GUWAHATI

In the matter of: -

O.A. No. 247 of 2009

Shri Sujit Kumar
-Vs-~

Union of India and Others.

-AND-

In the matter of: -

Rejoinder submitted by the applicant against the
Written  Statement  submitted by  the

respondents.

' The humble applicant above named most humbly and respectfully states as

under; -

MOST RESPECTEULLY STATES:-

1.

That the applicant has received the written statement submitted by the
respondent No. 1 to 3. The applicant has gone through the same and

understood the contents thereof. Further, the applicant denies. the

That with regard to the statements made in Para 2 & 3 of the W.S. the

: apph’cént begs to state that in the appointment letter dated 19-05-2008 itself,

it is stated,in para 3 that the applicant will be on probation for 3 months
and his continuation as emergency peon will be extended further on receipt
of certificate from the Controlling Officer if his services as substitute
emergency peon is satisfactory, can be continued further. Therefore, as per
the éppointment letter, after completion of probationary period, the

competent authority being satisfied with the service of the applicant
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' o " allowed him to continue without any break for 10 months. As such the
| applicant has completed more than 6 months of service i.e. more than 120

days of service. Therefore, he is deemed to have acquired temporary status

by operation of law. Under these circumstanceé the termination of service

of the applicant is unconscionable and such act of the respondents is

arbitrary, malafide, unfair and opposed to the doctrine of the rule of law.

3. That it is specifically admitted in paragraph 3 of the W.S, that the
emergency peons are considered for regularization after 3 years of service
and entitled to get temporary status after 120 days. Therefore, as the
applicant has completed more than 120 days, he is deemed to have

acquired temporary status and his service cannot be terminated with a

malafide intension to accommodate a stranger Sri Suresh Maiti. The
applicant reiterates his statement made in Para 4.5 of the O.A. that the
Secretary to CWE, MLG, wrote two letters dated 02-04-2009 and 21-04-2009.
Qe rQspondents in their W.S. have enclosed the letter dated 02-04-2009 but
e a'ﬁ’plicant still does not know the contents of the letter dated 21.04.2009.
The applicant hasb specifically stated in his representation dated 02-04-2009,
that he was doing his duty under Sri A.K. Agarwal, Ex. CWE till 20-03-2009
at his bungalow. Sri Agarwal proceeded for Vadodara on 21-03-2009 from
Maligo‘an. 22-03-2009 was a Sunday for which the applicant reported the

o Chief Office Superintendent/Mechanical on 23.03-2009 for duty and since
| ' then he has been giving his attendance in CME’s office/ MLG. But the

respondents have marked him absent from duty since 16-02-2009.

:~ 4 - That with regard to the statements made in para 4 of the W.S,, the applicant

reiterates his statement made in para 4.10 of the original application.

T #% 5, That this rejoinder has been filed bonafide and in the interest of jusﬁce.

o

That under the facts and circumstances stated above the O.A. deserves to

N PR

be allowed.
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VERIFICATION

I, Shri Sujit Kumar, Son of Late Sivji Roy, aged about 24 years, resident of
C/o Manoj Kumar, Railway Qtr. No. 271/B, West Nambari, Guwahati-11,
Assam do hereby verify that the statements made in Paragraph 1,2, 3,4, &
5 of the rejoinder are true to my knowledge and legal advice and I have not

suppressed any material fact.

o And Isign this verification on this the A [~ _day of May, 2010.

ST T Hlomor




