FORM NO. 4 | - |
(See Rule 42). -~ ' ‘ T %

i ¢ CENTRAL ADMINISTRATIVE TRIBUNAL . o L

GUWAHATI BENCH: ,
LA - ORDERSHEET SR

oy

ORIGINAL APPLICATION No : -:--"---*'-:’-,--';4-%?%‘/,72009‘ o

e

2. Transfer Apphcatron No 3 E—~-—--~-/2009 in 0. A No ---;—:-.--7-----,-'4; ‘

- 3. MISC Pet1t10n No p, " el /2009 1nOA No ""'“f"‘-""""'; A L ;

4, Conternpt Pet1t10n No ' R / 2009 in O A No -1¥----ga--f'-ri-.

-s"

' | 5. 'Revrew Appl1cat10n No Pmmmeseie /2009 m O A. No ---;:;--;--;jl;;_‘; Lo ~
- .6. _Execution Pe‘t1t’10n No . -ZCZ{:---. 20069 in. o A. No. -_---2.2_‘ __9:_ , ? .

Apphcant (S) 5/\&: @’" PWMQM%@Z— ' | »L‘

| Respondent (S) ----------- :-4 --------------- - ;,;_;;_;-l ------ : 44'—f~*{f-*--¢‘-f}}f~. ' .
Advocate for the : .""T“"“/‘“@ // é %— _'_;..'-.": : -- " S .I ;
i) e I Keham | b G Fgh

Ad"ocate for the : "‘"‘-““".“""-"----:---.-'—--4-'.-‘--#"""%*'*-'-'-'»"-"--4-:--'--,'-5-4-.-'4-,“.:5-.--,-'-;-.';,.-_-,.,;:_"." ‘
{Resp.onde.nt (S R R : L P

" Notes of the chi_etfy - .A | B 'D'a,t‘eu T | :"-j.,Qi“der:of:"che Trlbunal .

-~ @uﬁ‘ - ';.“.. : l'oA:QS‘.'QOIAO" o Copy of: EP is yet ’ro be served on the
f:;— m,}z‘[u) o ';',' il Respondents counsel Lecmed counsel for
VAN V- -l Appf cant submn‘s that. fhe some will be served.
A 4ove C"v&: (2A, . ﬂ dunng the course of the day f'.'.- .';_“:"- -
‘ Lrsr fhe mo’rter on2052010

Sy o R AT

;)nvan/ R /7:5 i%f" SRRNRSTRTIS DU {McdonKumarChofurved)
afLed & i EE O SR
Vg e
Thald owdy M

Member (A)

B 2005.20]0 | ':'f'trleerdflbo‘th'sides_; léeser\red,~.for oraers.~

l | Leomed counsel for respondenfs'-. '
A MrSaryen Sorma is di rec’red to supply a'copy
P of. the- enqurry repor’r dc’red 24.04; 2010, copy.
et whrch ‘has been produced before us' '

| ‘,-A"Adunng the course of hecnng

F s —

o (Madcrn Kupm{ofurvedr) (Mukesh Kumar Gup’ro)
s Member (A)- - Member (J) '
/bb/ . - o




“, zz?)

EP20f2010  in O.A920f 20109

, " : Lo T e
. ]2-/(% 131.5.2010 ' Judgmen’f pronounced in open Court.
Z—' | - Kept in seporcfe sheefs Appf cation is cllowed.l
- ' ' ,_ "+ No costs.
B WULIpom L Q
L~ z?lww . b %
| No,% o (Madan Ku chha’rurved' ) {Mukesh Kumar Gupta)
W '_ | L Member (A) < Member (J)
Toee A e L

< x
‘b \
a
* ¢
1
-\\w
A
-
-
\
-
o =
H
4 e
Ty el
1 ot tl
° & A
N oo
-
r
/.
0% BN ST I SO
#
AR L St
vV
s
- %
-
~
K
T e
¥
-
.-
, .
Vo Lt
ey
\
\
'\\‘
‘l
\ -
.. I
.A' -
£
R



o.

CENTRAL ADMINISTRATIVE TRIBUNAL

GUWAHATI BENCH

Execution Petition No.02 of 2010 (O.A. 211 of 2008)

&

Execution Petition No.03 of 2010 (O.A.92 of 2009)
Date of Decision: This, the 3)5{Day of May. 2010.
HON'BLE SHRI MUKESH KUMAR GUPTA, JUDICIAL MEMBER
" HON'BLE SHRI MADAN KUMAR CHATURVEDI, ADMINISTRATIVE MEMBER

Sri C. Peter Ngahanyui

S/o Late C. Paul

Resident of Ukhrul

P.O.- Ukhrul, P.S.- Ukhrul

District- Ukhrul, State- Manipur
Now residing at Irong Villa
Mantripukhri, Lamongei, Imphail
Manipur, Pin Code- 795002.

By Advocate: Mr. M. G. Singh

-Versus-

The State of Manipur

‘represented by Chief Secretary

Government of Manipur
imphal, Manipur - 795001.

The Secretary / Commissioner/
Principal Secretary (Home)
Government of Manipur
imphal, Manipur - 795001.

The Sgcretary / Commissioner/
Principal Secretary (DP)
Government of Manipur
Imphai, Manipur - 795001.

Sri Y. Joykumar, IPS (MT - 76)
Director General of Police
Government of Manipur
imphal, Manipur - 795001.

The Union of India
represented by Secretary
Government of India
Ministry of Home Affairs
North Block, New Delhi - 1.

...Applicant for both E.P.s.




E.P.5.02 & 03 of 2010

6. Union Public Service Commission
represented by its Chairman
Dholpur House, Shahagjhan Road
New Delhi - 69. _
' ...Respondents in both the E.P.s

By Advocates:  -Mr. Satyen Sarma for Respondent Nos. 1- 3.

ORDER

'MUKESH KUMAR GUPTA, MEMBER (J):

- We propose to deal with Execution Petition Nos. 02 & 03 of
2010 by present common order as the issue raised is common in nature. Sri
C. Peter Ngohonyui by these present cases basically seeks to enférce '
common order dated 05.02.2010 passed in O.A. No.211/2008 and O.A.
N0.92/2009 declaring fhe result of DPC and opening the sealed cover with

all consequential beneﬁfr_s.

2. » | The respondents have filed 1heif reply stating that the direction
contained vide aforesaid order with regard to review DPC has already
been complied with by holding DPC on 19.03.2010 findings of which, have
been kept in sealed cover. With regard to deparimental proceedings -
inifiated against the applicant, Enquiry Cfﬁcer has submitted the report on
24.04.20104v,§‘_c§‘:opy of which has been forwarded to him vide letter dated
14.05.2010 ;équiring to submit representation, if any, within 15 days. There
was some delay in processing the enquiry report due to ongéing 4 months
6Id cease work strike of the State Govt. employees. Furthermdre, Rule 9 of
All India Services (Discipline &.Appeol) Rules, 1969’ requires that ih every
case the recorq of the enquiry shall be forwarded by the disciplinary

authority to UPSC for its advice.

Page 2 of 10



E.P.5.02 & 03 of 2010

3. _ Mr.So’ryen Sarma, learned Standing counsel for the Govt. of
Manipur forCefulIy conténded that the ground redlities must be taken i}n’ro
' consideroﬁon. It was also emphasized that no prejudice has been caused
to applicant in .as much as the findings of reyi,ew DPC have been kept in
sealed cover and ethﬁJiry has been concluded by submitting the enquiry

~ report.

4, Aeresqid aspects were seriou#ly co_m‘ested by Mr.M.G.Singh,
learned counsel for .cppliccn’r.b It was contended that order do'red.
05.02.2010 in unar_nbiguous terms concluded that if no final order is passed
on the soid} disciplinary’ proceedings Within the time limit prescribed, the
same “would stand abate”. it was also erﬁbhosized that the term used
therein had been “disciplinary proceedings” and not the “'"enquiry”.
- ,Fur’rhermore," whcﬁ was ’exbected from the respondents was fo pass “final .
order"; on the said disciplinary proceedings, which has not been done. In
any cdse, on the request of 1hé respondents, time had beén _‘ex’rended
upto 26.04.2010. No further extension lwos' either applied or granted,

emphasized, learned counsel.

5. . ~ We have heard learned counsel appearing for the parties at

™
"

great |ength perused the materials placed on record. Before proceeding
furfher, it would be expedient to nofice the relevant excerpts of the
common order dated 05.02.2010 in O.A.s.211/2008 & 92/2009, which read
as under:-
“_..Without recording any finding. on this aspect, we are
of the view that this Tribunal would not like to act as-an
Appellate Authority and also would not like to usurp the

power & jurisdiction of the Inquiring Authority, rather we
would require the State Government to conclude the

Pdge 3of10




E.P.s.02 & 03 of 2010

said proceedings within sixty days from 12.02.2010 by
passing final order on said Departmental Proceedings. It
is expected that the applicant would fully cooperate
with the Inquiring Authority, & further would not raise any
unnecessary & unwarranted hurdle for concluding the
said Inquiry. If the Respondents are not able 1o finglize
the said Departmental Proceedings initiated against him
in the time limit prescribed, in the eventudlity the said
Proceedings would stand abate. As far as validity of DPC
dated 19t July 2006 is concerned, we dalso find
justification in the contention raised by applicant that
apart from making observations that he was considered
by it for promotion and his name found mentioned vide
Paragraph 6-7, there was nothing worth consideration.
Perusal of meeting minutes dated 19t July 2007 would
reveal that there has been no just & fair consideration.
Rather said consideration was mere eye-wash. It did not
follow the sealed cover procedure. '

15. In our considered view, the DPC _had committed
ilegality in_not following the sealed cover procedure &
thereby such violation cannot be sustained in law.
Therefore, we have no hesitation to conclude that such
proceeding and said DPC dated 19" July 2007 suffers
from material iregularity and illegality, which cannot be
cured & sustained in the eye of law, hence are liable to
be quashed. We accordingly do so. Consequently
recommendation made by it also cannot be operated
and hence the promotion of Respondent No. 4 vide
order dated 23.07.2007 is also rendered unsustainabile in
law, set aside and quashed. As the post held by the
Respondent No.4 is the highest post in the hierarchy, we
will not like to put it in limbo and therefore we require the
respondents to convene a review DPC within thirty days
from today to consider all eligible officers fairly & justly
and accordingly  regulate regular appoiniment/
promotion to the said post. Till then Respondent No. 4 is
allowed to remain in position.”

(emphasis supplied)

After the aforesaid order was passed, the respondents have moved M.A.s

39 & 40 of 2010 seeking extension of time. Vide order dated 05.03.2010, said

M.A.s were disposed of, relevant excerpts of which, read as under:-

“We have heard learned counsel for the parties
perused and examined the matter. As far as extension of
time sought for concluding the departmental

% - proceedings is concemed, we do_not find any

Page 4 of 10
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justification as the respondents were granted 60 days:
fime from 12.02.2010 instead of 05.02.2010, the date on
which said order was passed. Since there has been
certain delay in issuing certified copy of the said order,
technically speaking respondents were required to
complete the exercise as directed therein irespective of
receipt of certified copy, we grant 15 days time from
today to complete the process.” '

{emphasis supplied)

Thereafter, undeterred by aforesaid order, the respondents ﬁléd further
M.A. Nos.67- & 68 of 2010 réspécﬁvely in aforesaid O.A.s .§eeking extension
of time. Vide order dated 12.04.2010, said M.A.s were digposed of noticing
the fact that the inquiring authority had propos'ed to complete the enquiry
and hearing had been éompleted but one vital stotemént has to be
checked, which was received only on 05.04.2010. Therefore, it was felt that
there existed a reasonable cause for delay, and fherefofe, time was

" extended upto 26.04.2010, as prayed for.

6. Upon examination of the matter, the clear fact which emerges
are that the inquiry authority submitted its.report on 24.04.2010, which was
endorsed to him only on 14.05.2010 requiring him to rhoke répresentcﬁon, if
any, against it. It is undeniable fact that vide order dated 05.02.2010, this
Tribunal required the respondents to pass: “final order on said Departmental
Proceedin\lg?"' within “60 days from 12.02.2010". It was further observed
therein that: “if the Respondents are not able to finalize sald Departmental
Proceedings’ initiated against him in the time limit prestnbed, in that (sic)
even?ualiiy sald Proceedings would stand abate.” Thus, it trcn%pires that
what has been concluded so far is the “enquiry” and not 1hé

“departmental proceedings"”. Disciplinary proceedings are concluded only

when the final order is possed by the disciplinary authority and not mere

Page 5 of 10
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E.P.s.02 & 03 of 2010

submission of the enquiry report by the inquiring authority. Furthermore, we
find justification in the contention raised by the applicant that in any event
the time was extended upto 26.04.2010, which period ho§ éxpired.
Thereafter; neither any request was made for extension vnof such time was

extended beyond 26.04.2010.

7. We may note that virtually idenﬁcél issue felt for considerdﬁon i
before Prin.cipdl Bench of this Tribunal in Bhauri Ram vs. Masih-Uz-Zaman, .
G.M., 1995 (1) sUJ (CAT) 253, wherein the penalty of removal order dated
19.11.1991, while deciding O.A. N0.997/1986, was qOoshed and set aside,
and it required the respondents to conduct disciplinary proceedings, if any,
according to law, which should be completed within a period of 6 months
from the date of receipt of said order. One of the issues, which arose for
consideration therein had been: “whether in view of the specific direction
given by this Tribunal in its judgment dcfed 19.11.1991 that the disciplinary
proceedings shall be completed within a period of six months the
respondents had any legal justification to issue an order of deemed
suspension on 15.3.1993, which was sérved upon the oppliccrﬁ on
26.6.1993, long after the expiry of a period of six months from 19.11.19912"
On exomi@pfion of the matter and with reference to facts and
circums'fonvces of the case, this Tribunal concluded vide paras 9 & 10, as
under:- -

“9.  The Tribunal in its order made it mandatory that
the inquiry shall be completed within a period of six

months. If the respondents did-not complete the inquiry
within the specified period, they did so at their peril.
Whether they should be punished for having committed
the contempt of the Tribunal is a different matter. In any
view of the matter, it has to be held that the enquiry

(\W having not been completed within g period of six

Page 6 of 10




E.P.s.02 & 03 of 2010

months from 19.11.1991 the same cannot be allowed o

be completed now.

10. We are satisfied that the inquiry had been
commenced to circumvent the undertaking given to the
Tribunal and the direction given by it on that basis. Since
an act is contumacious and, therefore, the order passed
for holding an inquiry is without jurisdiction. Furthermore,
public policy requires that such an act should not be
countenanced.” : :

(emphasis supplied)

Almost similar questioﬁ had been considered by Hon'ble
Calcutta High Court in Sher Singh vs. Union of India and Ors., 2007(3)SLR
817, which was a writ petition filéd at the instance of an unsuccessful
applicant before this Tribunal. The petitioner therein was a member of
Indian Adminis}rotive Service of 1976 batch belonging to West Bengal

~cadre, who was served with a memorandum of charge dated 02.06.1994 in

the proceedings initiated against him, this Tribunal disposed of the
proceedings directing the State Government to complete the disciplinary

proceedings and submit its report to the competent authority within 3

months and the competent authority was also directed to pass final order
within the time limit prescribed therein. In defdulf of compliance of said
order, it wds observed that the entire proceeding would stand qucshed. As
there was a delay in completing the proceeding, M.A. was filed seeking
extension 6';f:f‘ﬁme. No order has been passed thereon and after a passage

of aimost 3 years the penalty was imposed upon the applicant therein. The

petitioner therein contended that as the proceedings were ﬁhclizéd and

concluded much after 1hé time limit prescribed by the judicial order and

the time limit fixed by the Tribunal, continuance of the disciplinary

proceedings beyond the time prescribed was without jurisdiction.

Accepting said plea vide para 33 of the judgment, it was o_bserved that:

Page 7 of 10
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“we are of the opinion that Mr. Mullick (petitioner's
-counsel) is right in his comenhon that in_view of fhe

'hme limit__for concluysion gf v'fhg grgceedlngs ond

undisputedly such time limit not having extended, 1he

. ondents could not s r with t
and conclude the same by passing an order of
dismissal.”

(emphasis supplied) .

Ultimbfely, said order was quashed and set aside with all consequential

benefits.

_ Lucknow Bench of this Tribuncl» in K. B. Bhardwaj v Union of
india [2002 (2) ATJ 477] was also confroh'fed with similar issue and hfollowing
order dated 30.04.2001 passed by Hon'ble High Court of Allahabad in C.M.
Applicqﬁon No.9786/2001 in WP Nvo.'584/2001, decision of the H.oh’ble
Supreme Court in the case of Whlrlpbol Corporation v Regisﬁ‘o; of Trade

| Marks [1999 (17) LCD 219], as well as M.L. Sachdeva v Union of india [(1991)
1 SCC 605], it was held that where the Court's directions were issued to
ﬁnoliie the disciplinary proceedings within d stipulated period and the
orders in compliance thereof are passed after expiry of the said period,
such orders have to be quashed being without jurisdiction. Similar issue was
also consid_ered by the Principal Bench of this Tribundl in O.A.2066/2004,
which was®parlly llowed vide order dated 26.08.2008 requiing the
General Manager to pass fresh order permitting appointment of‘ar_\other

‘ enquiry eofﬁcer only if the same enduiry officer who had earlier conducted
fhe ehquiry was not ovoilable for some good reason. In case the ehquiry '
was not completed within the time limit breScribed, it shall stand abate.

* Review filed by the Union of India (R.A.6/2006) was rejected vide order

Page 8 of 10



were also made prior to his joining MPHC Ltd., and he also brought
instances of advances being made even later .after he handed over
charge. It was further observed that “it would for the Disciplinary Authority
to reag:h a decision on the defence that there was no misconduct or

misbehaviour or loss incurred on part of the Charged Officer."”

10. We would not like to make any further observation except
noticing aforesaid aspect. In the result, E.P. Nos.2 & 3 of 2010 are allowed.
Since “final order” on the disciplinary proceedings initiated vide
me_morondum dated 18.07.2007 has not been pdssed within “60 days of
the said order” or in any case by 26.04.2010, time limit as exiended vide
order dated 12.04.2010, said disciplinary proceedings stand abated.
Respondents are accordingly directed to open the sealed cover and give
effect to recommendation made by-'the DPC with all consequential

benefits.

E.P.s.02 & 03 of 2010

PR
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DISTRICT : IMPHAL
STATE : MANIPUR

GAUHATI BENCH

Executio'n Case No. 2/2010
IN O.A.NO. 92/2009

Sri C. Peter Ngahanyui
. Applicant

-Versus-

The Union of India & Ors
Respondents

IN THE MATTER OF

An affidavit-in-opposition filed by and on
behalf of the Respondent Nos 1,Z & 3 in

the above mention execution case.
AFFIDAVIT-IN-OPPOSITION

1. I, Sri Seikholet Lha‘ngum, presently holding the post as Under
Secretary (DP), Govt. of Manipur. I have gone through the statements
made and documents annexed to the aforesaid Execution Case in
0.A.92/2009 and understood the contents thereof. Being the Under
Secretary (DP), Govt. of Manipur, I am well conversant with the facts
and circumstances of the case and being authorized I am competent to

- ””'\\
IN THE CENTRAL ADMINISTRATIVE TRIBUNAL %

Under Secy. (DP)
Govt. of Manipur
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swear this affidavit on behalf of the Respondent No.s 1,2 & 3. Save
and except what has been specifically admitted in this affidavit ali
other averments made by the petitioner in this Execution Case may be

taken to have been denied by the answering respondents.

2. That, the deponent begs to state that statements made in the
paragraph-1 of the Execution Case are matter of record and the

deponent does not admit anything which are borne out of record.

3. That, with regard to paragraph-2 of the Execution Case
deponent begs to state that the Hon’ble Tribunal vide order dated

' 05.02.2010 has directed the State Government to complete the

departmental proceeding against the applicant within 60 days counting
from 12.02.2010 and to convene the DPC for regular
appointment/promotion to the post of DGP Manipur within 30 days
from 05.02.2010.1t is pertinent to mention herein that the copy of the
Judgment and Order dated 05.02.2010 was delivered to the counsel
for the Government of Manipur on 05.03.2010. Therefore the
Government of Manipur had to file a Misc. case being the Misc. Case
No0.39/2010 in O.A. 92/2009 for extension of time to comply with the
Order dated 05.02.2010.After hearing the Misc.case the Hon'ble
Tribunal vide order dated 05.03.2010 was pleased to extend 15 days
time to complete the DPC for regular appointment/promotion to the
post of DGP, Manipur. However the Tribunal refused to extend the
time with regard to the departmental proceeding and directed the
State Government to complete the departmental proceeding against
the applicant within 60 days counting from 12.02.2010.The Order
passed by the Hon'ble Tribunal on 05.03.2010 with regard to Review
DPC has already been complied, with as the process for Review DPC



was completed on 19.03.2010 and the findings in. respect of Sri C.

Peter Ngahanyui, IPS has been kept in sealed cover.

\/ That, with regard to the statements made in paragraph-3 of the
E

xecution Case, the deponent states that as we have already mention
in Paragraph-3 of this affidavit-in-opposition that the Order passed by
the Hon’ble Tribunal on 05.03.2010 relating to Review DPC has already
been complied with as the process for lzeview DPC was com_plete_d_ on
19.03.2010 and the finding in respect of Sri C Peter Ngahanyui, IPS

LSHINCERNSSR

g T A . ‘
has been kept in sealed cover.
[euliin sttt

With regard to the departmental proceedings against Sri C. Peter
Ngahanyui, IPS, the Government of Manipur was filed a Misc. case
being Misc. Case No. 68/2010 in O.A. No. 92/2009 on 12.04.2010 for
extension of 15 days time to complete the departmental proceeding.
The Hon’ble: Tribunal after hearing this Misc. case extended 15 days

O ]

time i.e. upto 26.04. 2010 to complete the departmental proceeding

vide Order dated 12.04. 2010 The Inquiring Authority, Shri A.N. Jha,
IAS, Principal Secretary ( Finance/Forest & Envt.) accordingly

completed the Departmental Enquiry and submitted his report on
24.04.2010. The deponent further states that a copy of the Inquiry
Report has been forwarded to Shri C. Peter Ngahanyui, IPS ,vide letter
No.18/33/2005-IPS/DP(PT-A) dated 14.05.2010 for submitting his
written representation or submission, if any, within 15 days for

consideration by the Government.

A copy letter dated 14.05.2010 to Shri C.
Peter Ngahanyui, IPS is annexed here
with as ANNEXURE- 1
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5. That, with regard to the statements made in paragrabh-4 of the
Execution Case, the deponent states that as in paragraph-4 of this
affidavit-in- opposition, the Government of Manipur was filed a Misc.
case being Misc. Case No. 68/2010 in O.A. No. 92/2009 on 12.04.2010
for extension of 15 days time to complete the departmental
proceeding. The applicant has not received the copy of the two Misc.
Cases only because of that the counsel for the applicant, Mr.
M.G.Singh was out of station on 12.04.2010 and his mobile phone was
also switched off during that time i.e.11.04.2010 to 12.04.2010. It is
pertinent to mention herein that Mr. Sanjeeb Kr. Deka, Advocate, one -
of the junior to Mr. Satyen Sarma, Standing Counsel, Government of
Manipur visited his house three times to serve the copy of the Misc.
Case and came to know from the neighbors of Mr. M.G. Smgh that he
is out of station. The copy of the Misc. Case was served to Mr. M.G.
Singh on his return and also informed about the order dated
12.04.2010,through Standing Counsel, Manipur.

6. That, with regard to the statements made in paragraph-5 of ‘the
Execution Case, the deponent states that The Inquiring Authority, Shri
A.N. Jha, IAS, Principal Secretary ( Finance/Forest & Envt.) accordingly
completed the Departmental Enquiry and submitted his report on
24.04.2010. The Government of Manipur through its letter dated
17.05.2010 has informed Mr., Satyen Sarma, Standing Counsel,
Government of Manipur that there has been some delay in processing
the Inquiry Report due to the ongoing 4(four) month old cease work
sttike launched by the Joint Administrative Council (JAC) of Al
S o e

Manipur Trade Union Council (AMTUC) and AlI Manipur Government
Employees’ Organisation(AMGEO) over implementation of the

- Y
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recommendations of the 6™ pay commission. The Manipur Secretariat
Serv|ce association (MSSA) also Jomed the cease work strike wuth

o S TR

&effect from 16 04.2010. MSSA has ‘however, called off the strike on

14. 4.05, 2010 o
A copy of the letter dated 17.05.2010 to
Mr. Satyen‘ Sarma, Standing Counsel,
Government of Manipur is annexed

herewith as ANNEXURE-2

The deponent further states t»hat Rule 9 of the All India Services
(Discipline and Appeal) Rules, 1969 requires that in every case the
record of the enquiry shall be forwarded by the disciplinary authority
to the Union Public Service Commission (UPSC) for it’s advice and such
advice shall be taken into consideration before making any order
imposing any penalty on the member of the service. This procedure’
needs to be followed if the Government is of the opinion that any of
the penalties either minor or major, should be imposed on the member
of the service. | |
A copy of the rule 9 of the All India
Services (Discipline and Appeal)
Rules, 1969 is annexed herewith as
ANNEXURE-3

7.  That, the deponent crave leave of this Hon’ble Tribunal to file

further detail affidavit explaining the subsequent events, if the Hon’ble

Tribunal is pleased to grant 2 weeks time to file the said affidavit.
Affidavit...
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-AFFIDAVIT-

I, Sri Seikholet Lhangum, son of Late Sehpao Lhangum, aged about
59 years, a resident of Khongsai Veng in the District of Imphal East,

Manipur, do hereby solemnly affirm and declare as follows:

1. That, I am the under secretary (DP), Govt. of Manipur. Being the
Under Secretary (DP), Govt. of Manipur, I am well conversant with the
facts. and circumstances of the case and being authorized I am
campetent to swear this affidavit on behalf of the Respondent No.s
1,283 .

2. That, the statements made in this affidavit and in paragraphs
5 of the affidavit-in opposition are true to my knowledge which I
believe to be true, those made in paragraphs 1 to 4,6 being matters of
record are true to information derived therefrom which I believe to be
true and the rest are my humble submissions before the Hon’ble

Tribunal.
And I sign this affidavit on this 20" day of May, 2010 at Guwahati.

Identified by:

Sony<ch Kn.Delts. N/ EVINg
Advocate Deponent
20.0%.20/0 Under Secy. (DP)

Govt. of Manipuf
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CASE MATTER /.
URGENT

No. 18/33/2005-IPS/DP(Pt-A)
GOVERNMENT OF MANIPUR
DEPARTMENT OF PERSONNEL AND ADMINISTRATIVE REFORMS
(PERSONNEL DIVISION)

Imphal, the 1'4‘"'May,'201o‘--“ ._{__;ijf;'-.-.: Lo

_ . . o : wﬂzx
s ' ntra! Aﬁrmn:sﬁmwﬁ’ﬁﬁﬁ
** shri C.'Peter Ngahanyui, IPS, | ~ g
Officer on Special Duty (Home), : -. E@ WY nn
Government of Manipur, Iimphal. ' .
Guwah&m B@n@h‘ .

. vfc\
Subject:-  Written representation or submission on the Inquiry Re ort.in. E iif«; .
‘ respect of the DE against Shri C. Peter Ngahanyui, iPS. o

Sir,

I am'dire‘cfgd to enclose herewith a copy of the report of the inqu‘i'ry o
submitted by ‘the 'Inquiring Authority, Shri A.N. Jha IAS, Principal Secreta'ry
(Fmance/Forest & Envuronment) Government of Manipur i in connection wuth the -}"

- DE held agamst you and-to. request you to submit your written representatlon or.' o
ﬁsubmnssnon lf any wnthm 15(f|fteen days as requnred under Rules. .

Yours faithfully,

Enclo: As above. '
u-v‘a).-rov, l,'ls ¢o

(K.C. Laishram)

T T Under Secretary (DP),
,ICERTiF'.[ ED. TOBETRUE CGPY ' . Government of Manlpur
SR ' S k ' MLA ‘g\¢/
~ ADvocATz
20.05. 200
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COURT CASE .
" IMMEDIATE |

~ : GOVERNMENT OF MANIPUR
DI:PARTMENT OF PERSONNEL & ADMINISTRATIVE REFORMS I ' _-
‘ (PERSONNEL DIVISION) L o

t
b
!
i

No.18/33/2005-1PS/DP(PL.-A) ~ Imphal, the 17" May, 2010,

To

Shri Satyen Sarma,
Standing Counsel, Manipur,
Principal Bench,
Gauhati High Court,

- Kumarpara (Rupnagar),

3 -Guwahati 781 009.

‘ Qeﬁ%ra! Admamstmtwe\"

E1ES ' e
Subject - 1 . Execution Case No.2 of-2040(R&f "O.A. No.92 of 2009)
[Shri.C. Peter Ngahanyui —vs- State of Manipur & Ors.]
: , |
2.. Execution Case No.3 of 2010(Ref : O.A. No.211 of 2008) - |
. | [Shri C. Peter Ngahanyui ~vs- State of Menipur &Ors] - - o
s I am dlrected to refer to your letter dated 14-05-2010 regardmg the .
-above-subject and to say that the Hon'ble CAT, Guwahati Bench has fixed the - o
hearing of the Execution Cases No.2 of 2010 and No.3 of 2010 on 20-05-2010. -
Copies of the Execution Cases filed by Shri C. Peter Ngahanyui, IPS have been
received through Shri Th. Ibohal Singh, Govt. Advocate (HC) on 14-05-2010 .
and in view of the paucity of time coupled with the ongoing cease work strike - .
~ launched by the Joint Administrative Council (JAC) of the State Government S
! . employees. over -implementation of the recommendations of the 6" Pay_ e
S Commission/ prevailing law -and -order situation, the Government has decided

- . to seek time extension of 2(two) weeks for fi iling counter affidavit. It is proposed T
-to conte.,t the Executlon Cases on the followmg grounds:

(l) The part of the Order passed by the Hon'ble CAT on 05- 03-2010
relating to Review DPC has already been complied with as the
process for Review DPC was completed on 19-03-2010 and the
_finding in respect of Shri C. Peter Ngahanyui, IPS has been kept in -
sealed cover.

; o (ii) In respect of the departmental proceedings against Shri C. Peter .~ . -
i S ,,Ngahanyuu IPS, the Hon'ble CAT granted time extension upto 26-04- ..
Co - 2010 in its'Order passed on 12-03-2010 (subsequently corrected as -
12-04-2010). The Inquiring Authority, Shri A.N. Jha, IAS, Principal
Secretary (Finance/Forest & Envt.) accordingly completed the DE '
and submitted his report on 24-04-2010.

Contd....2. -
CERTIF IED. TO BE TRUE COPY

E ADVOCATE
20
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~extension of 2(two) weeks' time to e
.- respect of the above Execution Cases

‘ 0
"Enclo: As above. %VM

Copyrto’:v—_ o
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5. L

o (ivii)',ThS‘rehaS_ been delay in processing the Inquiry Report due to the

: x:.ongb‘ing 4(four) month old cease work strike launched by the

Joint:

Administrative  Councii (JAC) of Al Manipur Trade “Union
Council(AMTUC) and Al Manipur Government Employees’
Organisation(AMGEO) over implementation of the recommendations -
of the 6" Pay Commission. The Manipur Secretariat  Service
Association (MSSA) also joined the cease work strike with effect from

2010,

16-04-2010. MSSA has, however, called off the strike on 14-05- .

- {iv). A.copy. of the Inquiry Report has been forwarded to Shri C. Peter-
- Ngahanyui, IPS, vide letter No.1 8/33/2005-IPS/DP(Pt.-A) dated. 14-
2052010 (enclosed) for submitting his written representation or
- submission, if any, within 15(fifteen) days for consideration by the

Government.

- (V) Rule 9 of the All India Services (Discipline and Appeal) Rules, 1969. -
(copy enclosed) requires that in every case the record of the inquiry -
“shall be forwarded by the disciplinary authority to the Union Public .
-t Service.Commission (UPSC) for its advice and such advice shall be

“taken- into consideration before making any order imposing

-any

~ “penalty on the member of the service. This procedure needs to be:
followed if the Government is of the opinion that any of the penalties
-either minor or major, should be imposed on the member. of the

_service.

In view of the above, you are requested to move the Hon'ble CAT for

Yours faithfully,

(P. K. Singh)
Commissioner (DP)

- 1. The Chief Secretary, Government of Manipur.
2. The Commissioner (Home), Government of Manipur.
3. The Secretary (Law), Government of Manipur.

Government of Manipur.

hable filling of proper counter affida'\/_itfinf"
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(b) | the written statement of defence, if any, submitted by the member of
: the Service;

(c) the oral and documentary evidence produced in the course of the
inquiry,

(d) written briefs, if any, filed by the Presenting Officer or the member of
the Servrce or both during the course of the inquiry; and

Cenia‘al AdminigtrativeTs

B TR S
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Guwahat Benc

(e) :vthe orders, if any, made by the disciplinary authority and the lnqurrrng L

_authorrty in regard to the inquiry.

9 Actron q'ullry report,

9(1) The dlscrphnary authority may, fcr reasons to be recorded by it in wrrtlr.g
remit the case to inquiring authority for further inquiry and report, and the
inquiring authority shall thereupon proceed to hold the further mqurry
according to the provisions of rule 8 as far as may be.

9(2) The disciplinary authority shall, if it disagrees with the fi ndlngs of the

inquiring authority on any article of charge, record its reasons for such

disagreement and record its own findings on such charge, if the evidence on
- record is sufficient for the purpose.

&9(3)71f the disciplinary authority, having regard to its fi fndrngs on all or any of the
articles of charge, is of the opinion that any of the penalties specified in
clause (i) to (iv) of rule 6 should be imposed on the member of the Service,
it shall ‘notwithstanding anythmg contained -in rule 1€, make an order
imposing stich penalty:

Provided that, in every case the record of the inquiry shall be forwarded by

the disciplinary. authority to the Commission for its advice and such advice

N

“shall be taken into consideration before making any order imposing ‘any ,A .

_ penalty on the member of the Serv.t.e

%9(4) I the drscrplrnary authority havrng regard to its ﬁndlngs on all or any of the |
articles of charge and ‘on the basis of the evidence adduced during the -
inquiry is of the opinion that any of the penalties specified in clause (v) to (ix)

of rule 6 should be imposed on the member of the Service, it shall make an

order imposing such penalty and it shall' not be necessary to give the

member of the Service any opportunity of making representatron on the
v penalty proposed to be imposed:

Provided that in every case, the record of the inquiry shall be forwarded by, L
the disciplinary authority to the Commission for its advice and such advice

shall be'taken into consideration before making an order imposing any such
penalty on the member of the Service.

10. Procedure for imposing minor penaities—

10(1) Subject to the provision of sub-rule (3) of Rule 9 no order imposing on a
member of the Service any of the penalties specified in. clauses (i) to (iv) of _

rule 6 shall be made except after:—-.

» Substrtuted vide DP&AR Notrfcatron No. 11018/15/78-AIS-Ili dated 13.10.1981 (GSR No. 959 dt. 31.10. 1981)

CERTIFIED TO BE TRUE corw |
S k. M
ADVOCATE |

S 21 2
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Excodin Case No /12010
0.A. NO. 92 OF 2009

BETWEEN

# UG

Sri C Peter Ngahanyui

S/o late C. Paul

Resident of,UkhruI :

P.O. Ukhrul P.S. Ukhrul

-.Distric‘t: Ukhrul State: Manipur
Now residing at Irong Villa,
Mantripukhri, Lamongei, Imphal,
Manipur. Pin Code — 795002

...... Applicant
-Versus-

1. The State of Manipur
represented by Chief
Secretary, Government  of
Manipur. Pin Code — 795001.

2. The Secretary/ Commissioner/
principal Secretary (Home),
Government of Manipur.

Pin Code — 795001.

3. The Secretary/ Commissionerl'
Principal Secretary(DP),
Government of Manipur. Pin
Code - 795001

4. sriY. Joykumar, IPS ( MT-76)
Diréctor General of Police,
Government of Manipur. Pin
Code - 795001



5. The Union  of - India

represented by  Secretary-
Camirat RGmintsirative trnunel| - Government of India , Ministry

FHRNG FIRHER TEAHAS - WTE of Home Government of India,
' ‘ North Block New Delhi-1'
07 MAY 2010 N

~

L . '6.‘ The Union Po-blic Service
Guwahati Benchlt =

Wﬁmlﬁrﬂg o . Commission represe'n_te_vd by &

its Chairman / _Secretary,

Dolpur House, Sahajan Road,
New Delhi-69.

) o w ‘ws.s Reegondent.s
An appiiCat.ﬁ.on under,‘ 24 6f the CiAvT.. ‘
(procedure) Rules, 1987 to give effeet t:.o A-a '
the order dated 5.2,2010° nassed in OA | )
1 211/08 ‘& 0A 92/09.
: The humble
. RESPECTFULLYMWCS :agpla.cation of the applicant

S P That the applicant herein is the applicant in ‘the Original ~
Applicatio_n'No...9...2'?./2009, in the said applic_ation amongst others the
applicant challenged the Departmental Proceeding dated 18/07/2007,

proceeded against the applicant. .

2. That the applicant begs to state that the Hon'ble Trlbunal by

order dated 05/02/2010 set aside the appointment of S Sri. Y. Jovkumar
————— A ——

Singh IPS of ‘76 batch and further directed the’ respondent

Government to convene a regular DPC for appointment of DGP

‘ Mampur wuthln thlrty days by consnderrng the names of all the eligible
. officers |n the Dﬁﬁ the Hon'ble Tribunal by order dated 05/02/2010
further gave direction to the respondent State authority to complete
SR acopie s
the DepartmentalJ)roceedrng agarnst the applicant within sixty days
WIth effect from 12/02/2010 That .on 05/03/2010 the Hon ble Tribunal.
-~ was pleased to extend the. date of DPC by another 15 days however,

‘ ejected

the prayer for extensuon the trme for completron of the
; Departmental Proceedmg

: . xShfrere or%
. topwe of the order dated 05/02/2010 = enclosed herewrth

and marked as Annexure -1x 2.
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3. That the applicant begs to state that as per the direction of

the Hon’ble Tribunal, it is reliably learnt that the DPC was convened

on 20/03/2010, and the case of the applicant was kept in sealed cover
———————

because of the pendency of the Departmental Enquiry. It is stated that

till date has been passed in the Departmental Enquir@ ‘
and as suc e result of the DPC is still kept in sealed cover.

4. That the applicant begs to state that as no final order has
been passed as per the direction of the Hon’ble Tribunal, the applicant
enquired about the status of the Departmental Enquiry. It is stated that
to his utmost shock and surprise the applicant came to know that
without serving any notice to the applicant/ his counsel the respondent
Nos. 1, 2 and 3 filed Misc_applications on 12/04/2009 for furtheg

extension of time to complete the Departmental Enquiry against the

appiicant' the Hon'ble Administrative Member of the Hon’ble Tribunal

while sitting single extended time to complete the Departmentall

S e G g o s

_Enquiry till 26/04/2010 wuthout hearing the appiicant 1t is stated that
A SN A BT Aoy T

the Division Bench was very specific and categorical in passing the
order dated 15/03/2010. As such the application dated 12/042010
should have been rejected outright by the Hon'ble Administrative
Member of the Hon’ble Tribunal.

A

5. - - That the applicant begs to state that there is already

inordinate delay in proceeding/ commencing the DepartmentaIEnquwy

and even after a specufic direction the sa'neisv'not eompietedtiil date

i AR S i

by passing a final order. As such, a direction may be passed bythis
Hon’ble Tribunal to comply with order dated 05/02/2010 passed in the

L

Original  Application and declare the result of the DPC of the .

applicant.

6. That this application is filed bonafide and for the ends

of justice.

In the premises it is most

respectfully prayed that Your Lordships



would be gracio'usly‘pleased to call for the
records of the case and after hearing the
parties be pleaséd to direét the respondent
authorities to comply with the order dated
05/02/2010 passed in. the Original
vAppIication and djclare the result of the

DPC of the appllc;ant by opening the

oT————

sealed cover result of the applicgnt for the

ends of jvustice and further be pleased to
pass any other further order/ or orders as
Your LQrdShips may deem fit and proper.

And for this act of kindness the applicant as on duty bound shall ever
pray. ' ‘

" V-E-R-1-F-1-C-A-T-1-O-N

| Sr’i. Sri C Peter Ngahahyui S/o- late C. Paul aged about 57 years
Resident of Ukhrul P.O. Ukhrul, P.S. Ukhrul, District: Ukhrul, State;
Manipur now residing at Irong Vilia, Mantripukhri. Lamongei, Imphal,do

hereby verify the contents of the statements made in paragraphs...

' 'WS of this accompanying application are true to the best of my
knowledge and the rest are my humble submission before this Hon'ble

Tribunal. And | sign this verification on this 2$'Rday of April, 2010
here at Imphal. . ' ‘ '

pAgh
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(JENTRAL ADMINISRATIVE TRIBUNAL,
GU 'VVAHATI BENCH

Original Application Nos. 211 of 2008 and 92 of 2009

Date of.Decision: This, the 05 day of February 2010.

HON 'BLE MR. MUKESH KUMAR GUPTA, MEMBER (J)
HON'BLE MR.MADAN ,KUMAR CHATURVEDI. MEMBER (A)

Sri C. Peter Ngahanyui
S/oc Lats C. Paul
Resident of Ukhrul-

P. 0 Ukhrul P S.- Ukhrul

“ W Now resxqu at Irong Villa
: Mantnpukhn, Lamongei, Imphal
Manipur, Pin Code- 795002.

| - | ...Applicant for both O.A.s
. By Advocate: - Mr. M. Gunedhor Singh ‘
. *
-Versus-
1. ~The State of Mampur Centrai Aﬁﬁ“5ﬂ§$ﬂ’aﬁ¥8¥°ﬁfauna§
gy represented by Chief Secretary ST wemat T

Government of Manipur .
Imphal, Manipur - 795001. 07 MAY 2010

2.  The Secretary / Commissioner/ - . }:.
Principal °*c‘etar3 (Home) Guw?hat; Bench
Government of Manipur - . TEMRTET =pereity

. Imphal, Manipur - 795001.
3.  The Secretarv / Commissioner/

Principal Ssé¢rstary {DP)
Government of Manipur
Imphal, Manipur - 795001.

4. SriY. Toykumar IPS (MT 76).

TN e - )
pvirsctor Generas o1 P uuCu

Government of Manipur
Imphal, Manipur- 795001.

5. The quon of India
represented by Secretary
Ministry of Home Affairs
Govt. of India, New Delhi - 1
Union Public Service Commission

represented by its Chairman
Dholpa; Hoase Shahajhan Road

. New Delhl - 69. N
...Resnondents in O.A. No. 211/08




- Y

- ' | © O.A. Nos. 211 of 2008 & 92 of 2009

1. The State of Manipur
represented by Chief Secretary
Government of Manipur

Imphal, Manipur - 795001,

(e el fegoen —
5 The Secretary ) entrai Admsnesfratwe?ri&una!
Home Dopartment , e
Government of Manipur | { 0 ,
Imphal, Manipur - 795001. j ] May 2010
4
3.  The Secretary Guwahati Bencp ¥
Department of Personnsl _EE s
Government of Manipur ' : :

Imphal, Manipur - 795001,

4. Sri Y. Jovkumar, IPS (MT - 76)
Director General of Police
® - Government of Manipur
Imphal, Manipur - 795001.

5. The Union of India
represented by Secretary
Ministry of Home Affairs
Govt. of India, New Delhi - 1.

6. - Union Public Service Commission
represented by its Chairman
holpur House, Shahajhan Road
New Delhi - 69.

...Respondents in O.A. No. 92/09

By Advocates:  Mr. M.U. Ahmed, Addl. CGSC for U.O.I.
Mr. Satyen Sarma for Respondent Nos. 1- 3.
. : . Mr. UK. Nair for Respondent No.4 ’
o Mr. Nilutpal Borua for Respondent No.6
(Advocates in both Respondents).

ORDER(ORAL) o

HON’BLE MUKESH KUMAR GUPTA, MEMBER (I):

0.A. No. 211 of 2008 as well as 92 of 2009, _baéed on

identical facts, are being decided by present common order.

Vide O.A. No. 211 of 2008; the reliefs claimed are that the

+Respondents be directed to promote him to the grade and scale of .



L S A - | - s
.;‘ % - | ‘ "/
O.A. Nos. 211 of 2008 & 92 of 2009

650-26000 or in alternative to set aside memorandum issued_dn 23w

July, 2007 whereby Respondent No. 4 has been appo‘intéd to said

grade. Further rolief sought is to quash departmental proceeding

initiated vide memorandum dated 18 July 2007. Vide O.A. No. 9',2'}of

e ‘
2009 relief claimed is to quash the impugned Departmental Promotion

Committee held on 19™ July 2007.

3. Admitted facts are that the applicant being the s'ecOind,
Senior most in IPS Manipur cadre was eligible for consideration to the
. Ipost of Director Generalkbf Police, in IPS above Supertime Scale of Rs. R
24 050-650-26000/-. DPC was convened on 19% July 2007. Just & day
prior to it, he was proceeded for major p‘enalty.‘ proceeding' vide
" Memorandum dated 18% July 2007 alleging that he made payment of '
advance mohey to the tune of Rs. 2,61,45,000/- violating the
prO\;isions of CPWA Code and CPWD Manuals. Said memorandtim had
been issuéd under Rule 8 of the All India Services (Discipline &
Appeal') Rules, 1969. DPC, which was convened on 19t ‘J’uly 2007,
‘ _ - recommended proinotion of Respondent No.4 and consequently he |

was appointed to said grade vide notification dated 23 July 2007.

4. ' His grievance is of two folds:
Central Administrative Tri : '
3 ,«mml i. Charge Memorandum had been jssued just a day
,. 0 prior to DPC, which was held on 19.07.2007, which ex-
: T MAY 2010 facie smacks malafide exercise of power, which action has

‘ 1 » eg & 3 : a - Ly
Guwahati Bench been initiated only to deprive him from getting promotion

ST =mdls to the post of DGP. No progress has been made in

Departmental Proceeding, which also indicate that the

Respondents were not interested to prosecute him. The
law is well settled that the proceeding initiated against the
delinquent has to be concluded at the. earliest. It is well
settled law that “prosecution” should not become

«persecution”. BY not concluding the said departmental

. page 3 of
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/ O.A. Nos. 211 of 2008 & 92 of 2009

proceedings, the respondents have violated well settled

law on said aspect i.e. the delinquent has fundamental

right of expeditious trial.

ii. Perusal of DPC Minutes dated 19" July 2007 would

“teveal that there is no just & fair consideration. Sealed

Central Adrministrative Tribunal '
Ay gETETE AT | cover procedure has not been followed, and having not

followed said procedure & rather recommending

Respondent No.4 for promotion makes it clear that the

407 vy 200

Guwahati Bench resnondents some how wanted to exclude him from

ﬂﬁf@'& q ..} consideration zone. He had a fundamental right of fair

consideration, which law has been grossly violated.

5. Applicant was second senior most official, besides Sri A.B.
Mathur, IPS (MT:75). Apart from not considering the applicant and on
oxamination of service records of = officers and taking into
con31deratlon of all other aspects, whlch have not been disclosed by
the said committee, it recommended Sri Y. Joykumar Singh, IPS
(MT:76) (Respondent No.4) to the grade and scale of Director General
of Police in the IPS above Supertime Scale of Rs. 24.,050-650-26,000/-,
but no reasons have been assigned. Assigning of reasons is a

condition precedent.

6. In above backdrop, Mr. M Gunedhor Singh, learned
counsel for applicant contended that DPC Proceedings dated 19" July
2007 suffers from illegality and the same being malafide, which

rther had not applied the procedure in consonance with Rules, is

‘ onsequently, appointment of Respondent No.4 be declared as illegal,

arbitrary & unjust.

Page 4 ¢«
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7. Filing replv Respondent Nos. 1-3 have mnot demed that

Memorandum dated 18.07.2007 had been issued under the provisions
of All India Services (Discipline & Appeal) Rules, 1969 just a day prior
to hold'ing D&C on 19.07.2007. It was emphasized that as per the
Government ofihtiia, Ministry of Home Affairs letter No. 45020/11/97-
IPS-II dated 15.01.1999, IPS Officers who have completed 30 years of
| serviee are eligible for promotion to DGP. Therefore, 5 officiels who
had satisfieti the said requirement were considered by DPC held on

19.07.2007.

8. Since the annhcant alleged to have made certain irregular
payment of advanced money to the tune of Rs. 2,61,45, 000/— during
the period from June, 2004 to January, 2005, while functmmng as
Managing Director, Manipur Police Housing Corporation Ltd., it was
a]tleged that there were prima facie misconduct committed by him,
and consequently the charge Memorandum dated 18.07.2007 under
Rule 8 of All Indla Semces (Discipline & Appeal) Rules 1969 had
. been jssued. At that point of time, he was on deputation es Chief |
Security Commissioner, Railway Protection Force, Nerth—East'

Frontier Railway, Maligaon, Guwahati.

9. Since the Departmental Promotion Committee was held on
19.07.2007, he was also considered for promotion to DGP but his vca'se

could not be consldered due to pendancy of departmental'enquiry.

Cuw s nat’

IAS, Director General, State Academy of Trainin_g, Menipur‘ was

éppointed as next Inquiring Authority vide order dated 30.11.2007.

Qr | | .  pageSof9
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Guwahati Bench ‘ | |
AR RS ~ O.A.Nos. 211 of 2008 & 92 of 2009
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" But he expressed his mablhtv %o conduct the Enqulry on the plea that
he was retiring shortly. Thereafter v1de order dated 15“' September ,
2008, Shri D.S Poonia, IAS Principal Secretarv (Home), Qovernment
of Manipur wghs sppointed' Inquiring Authontv to mquxre into the
matter. Vide o der dated 20% June 2009, Shri D s Poonia, IAS was
anoomted as Chief Secretarv and thus there was necessity to appoint
fresh Inqumng Officer, which exercise had been undertaken vide
order dated 27-“‘ ]anuary, 2010 by appomtmg Shri A.N. Jha, IAS as
Inquiring Authority. Vide order dated 04" Fehruary 2010 the date of
+  Enquiry has been . ﬁxed i.e. 12.02.2010 and the apphcant has been

called upon to a'opear before the said Inqulrmg Authority.

10. In the above circumStances, leamed Govt. 'C‘oun,sel

contended that there was no delay in conductmg the Enquirv'initiated

against him on 18% July 2007 Filing reply the Respondent No.4

stated that. there was no illegality commltted by DPC in

recommendmo hlm to the said post. Fut'thertnore the applicant had

: ‘ indeed been consldered but because of mltlatwn of Departxnejntal ,
Proceedlng agamst hlm he was not found suxtable to said post, rather
recommendation was made in favour of Respondent No. 4 which led

to passing of promotion order on 23" July.2007.

11. sri UK. Nair. leamed Counsel for Respondent No.4

“’/ %contended that at the best it could be construed as irregu‘lariw ‘which

gaan be cured by convenmg DPC to ‘consider applicant’'s case in

i 12. We have heard . both suies at great lenath perused the
| pleadings and other matenals nlaced on record 1ncludmg the orders
|

nassed on 27 January, 2010 and 04t Februery, 2010 appomtmg fresh

\' ) r
‘ % E ‘ S ' Pagc6of9




N
: | | | . O.A Nos. 211 of 2008 & 92 of 2009

Inquiring Authority, as well as lelnG the date of proceedxng, reaumng .
the applicant to appear ‘before hxm in connect;on of ,Memorandum

dated 18" July. 2007.

13. : We have bestowed our careful consnderatlon to all aspect

of the case. At the outset, we may note that Mr Satven Sarma,
learned counsel for official Respond’e_nts No. 1-3 stated that the State
Government has undertaken ; to oomplete‘ said - 'DGpdﬂi!’lental

Proceeding within a period of two mOnths, which has n’ot;'h'e"en agreed

by Mr. M. Gunedhor Singh, learned counsel for applicant stating that

the given circumstance one month is sufficient to conclude said
‘ | ' iproceeding, which in turn was not agreed by the learned Counsel for

f 1
U7 way a0 |

’State of Manipur.

&

GLSV\.’ahaf, BCHC!’}‘ \?}v

Tﬁ'QE’j Wtﬁg

| | 14. Wxthout aomg in to the ments and dements of the case,
‘ ' we may note that allegatlon against the apphcant is that he made
: certain 1rregular’ pavment of substantial amount & not the “illegal”
pavment. We are of the opinion that there is some Justlﬁcatlon in the
. contention raised by the apphcant that from the details noted herein
above, the Respondents have not taken _reasonablest,eps to conclude

the Departmental Proceedings initiated against hin‘l,‘ra.ther the same

remains i wfuswe It had been mmated with a view. to exclude him and

deny him the nromotlon to the said post for some ultenor motive.

Furthermore, it was emphasized that al[egation leVele‘d is “irregular

P vment” and not “illegal paymentZ#Without recording any finding on

"~ 1s aspect, we are of the view that this Tribunal would not like to ac',t‘

e :}«'s an Appellate Authority and also would not hke to usurp the power
Jwah _,‘E\‘: 7

& jurisdic¢tion of the Inqulnng Authonty rather we would require the

Qr State Government to conclude the said proceedmgs thhm sixty days

Page 7
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Proceedings. It is exoected that the annhcant would fullv cooperate

e

with the Inauiring Authoritv & further would not» raise any

unnecessary & unwarranted hurdle for concluding the said Inqux' .

-""’

the Respondents are not able .to flnallze the said Denartmental

Proceedingas initiated' against him in the time limit prescnbed, in the

eventuahtv the said Proceedings would stand abate. As far as vahditv

Qﬂ:""_ eam—

ﬁ

C dated 19% July 2006 is concerned, we also fmd justlﬁcatlon in

-"

of D
the contention raised by applicant that apart from making
@ observations that he was considered by it for promotlon and his name
found mentioned vide Paragraph 6-7, there was nothing worth
consideration. Perusal of meeting minutes dated 19% July 2007 wouv!d
reveal that theré_ has been no just & fair consideration. Rather said
6on-siderati6n was mere eye-wash. It did not'follbw thé‘ sealed cover
procedur: s per law laid by Ho’ble Supreme Court in Union of
India v. K.V Janklraman & Ors. (1993) 23 ATC 322. Thouah said
judgment was rendered in respect of non All India Ser\nce but the law
‘ laid down therein is squarely applicable in the uiven circumstance“s
too. When a charae memorandum is 1ssued against delinquent; he is
placed under suspension or a decision is taken to mxtlate such action,

DPC heldlconvened must follow the sealed cover procedure. In the

present case, it is true that Proceedmgs were initiated against the

wid

15. ﬁ our considered view, the DPC had committed illegality

in not toliowing the sealed cover procedure & thereby such violation

Page 8 of 9
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cannot be sustained in law. Therefore. we 'Vhave no ~_hesil:at,iioxfi to
proceeding and said DPC dated 19‘5 Jul‘y‘ 2007
suffers from material }irregularity and illegality, which cannot be
cured & sust&@n__eql in the eye of law, hence are liable to beé quashed.
We accordingly do so. Consequently recommendation made by it also
cannot be operated and hence the promotion of Res‘pondentv No. 4
vide order dated 23.07.2007 is alsb rendered unsustainable in law, set
aside and quashed. As the post held by the Respondent No.4 is the
highest post in the hierarchy, We will vnot like to put it in limpo and Y-
L o therefore we reguire the respondents to convene a review DPC within |
| | thirty days from today to consider all eliéible officers fairly & justly

\ e ‘and accordingly regulate reqgular appointment/promotion to the said

Consequently O.A.s are disposed of in above terms. No

_ _ : L S Sd/ M.KGupta
c ' "t\ﬂ S : . : T, ‘ : Member (J)
entral A : S Sd/-M]K.Chaturvedx :
e j iministrative Tribuma] g’ 9/& 5. Member A)
®ete of Applit‘aﬁon 1.8 > / o

, l@;te on which copy iy terdy v ; v

Pate 0o which cnpv.i delivered § é 5 ?’O/O - |

G | Bertified 10 be true’ copy |

- GUwahati Be‘ﬂ(}h\*’ B

T s f e
S Section Officer (Judl)

€. A. T. Guwahati Bench
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(Sce Rule 42)

,,/ CENTRAL /\DMINlS’l‘R/_‘\'ﬂVE TRIBUNAL . o E? | f | v
/ GUWAHATI BENCH : \-._21&‘ i
I ORDERSHEET g
N i
/1. ORIGINAL APPLICATION No ¢ =---ssmmssmmmmooe / 2009 - L
/2. Transfer Application No 1 ====== /2009 in O.A, No.-w-=wmsmw-= :
¥ '
5. Misc. Petition No : ----‘Zﬂ;-/QOQB in O.A. No.--ﬁ—;-)? -’?\-@’j
1.,-:" 4 Contempt Petition No Y emememen /2009 in O.A. NO,--=memm=rmmm==="
f 5. Review Application No : ----:-;--/2009 in O.A. NO.-m=mmmmmmm====== -
6. Ixccution Petition No JETERRELY /2008 in 0.A. No,--===--- JE—
Applicant (S) & === 1&&&.--9.4:.%‘:%%.--.&-.&‘&MPM:.-&Q.‘::‘. ...........
Respondent (8] : C‘—P?«Mm&ar%mﬂd&u ________ S
Advocate for the : :M?:;M«L’L“@'hl--_ ,%:@9:?.(:.&?:.&\.’.@:;71‘:‘3:.@.2&?}3\-‘&-%Q"‘_‘:3 ‘
{Applicant (S}} Do ‘
‘Mn_Lu)’:;-t\?wx;tcf.::}_,!‘f”x-..hk\.fze“.‘:_m S A
Advocate for the : Mo Graneddoi. ol -\3)-\-— ---------------------------------- - ‘|
{(Respondent (S)} : g
. ! |
1
Notes of the Registry T~ Date 1 Order of the Tribunal
e ied ,
) 5/{'\9 . ; ) "\"
4 > M.A, Nos. 39 and 40 of 2010 have i
r peen filed by the state of Manipul seeking - o
A sstansion of fime to comply with  directions
i contained vide sider dated 05.52.2010.
i Vide aloresaid oider dated 06022010 '
which was a common‘“ordar passed in open
‘ Couil, ;espondents  were: directed 1o’
, ) convene ‘a Review DPC within 30 days from
wme said date to consider all efigible officials
fally  and 3ustly. Respondents. were also
R requited 1o concluce the depcﬂ"m-en'fdl ' PN
sroceeding initicted against ‘opplicem, ’ %
v;'hich‘re‘mcins incondusive_;.within 60 days
flom 12.02.2010. As notice hereinabove, BY ' o E .
e’ aloresaid  MAS respondents Coe e !
extension of both the time imits. SRR Y
e T Contd..
e — h i
My
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Wwe have heard leamed counsel for

narfies perused and examined the

matter. As far as extension of time soug“ﬁ .fb..-grg. '

concluding the da sle mnémol procesd ngas is

o ——

ncernad, we de net fincd dny 1M
-

sspondents wers granted 40 doys

x.m

GUW&?‘&M Bench ‘7?

o)
ime from 12.02.

Olo)insteod of OS.OZ.QO’.OJ

Yoo date onowhich said order was passed.
Since there has been cerfain delay in issuing -

¢ of the said order, technically

ing respondents were required to

gxercise as directed therei:

completfe the

=3
-3
(b
qx
O
-t

ive of receipt of certified copy, we

15 days time from foday to complete
- SN L Y

Accordingly, M.As are disposed of. this

made clear that nd fudher gquest foi

g entertained.
S

" Member (9)

Member (A)
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Sd/-M.K:Chaturvedi
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