. FORM NO. 4
* (See Rule 42)

N~ | CENTRAL ADIV'INISTRATIVE TRIBUNAL I~
GUWAHATI BENCH o - K
| ORDER SHEET
Lé‘ o 1. ORIGINAL APPLICATION NO : ==---=mmcccmmeee / 2010

’ 2. Transfer Application No  : ----ea- /2010 in O.A. No.--—---—-' --------

3. Misc. Petition No S /2010 in O.A. No. e
M./Contcmpt Petition No :3--5---/2010 in O.A. No. __Z{__/_Z,?“C?"OQ

‘3 Review Ap_plication No D ommmmeene --/2010 in O.A. No ................

: ) 6. Exccution Petition No R /2010 in O.A. NO.-====ccmcecmeeee
. Applicant (S) Sﬂ--_-/:?.@_zf.’-?‘"__-g.é.@_???:‘f& ____________________
Respondent (S _Méﬁmﬁﬁ’{kfﬁ”?_\?/mg%__cgiﬁ?m_r

Advocate for the ; =-=----ao-2 4- -?f(-:--g ..............................................
- {Respondent (S)}

Notes of the Registry Date Order of the Tribunal
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Mr A. Abmed, Jearned counsel r;‘
applicant contends that: dxrerhon mniaxr 2
‘orded  dated  21.01.2010 & in .

0.A.N0.41/2009 bas not. boen complied with
" willfully and deliberately despite ext:ensngn,,--

vide

. of time to comply the same vide order dated
' 30.08.2010. On our query, it is_stated that
Mr A. Ahmedlthét no steps have been taken
even afver expiry of aforesaid time limit.
Thus, prima facie cbmbempt; is made out

- againstrespondent No.2.

Notice, for the time being, to
- respondent No.2 returnable on 66:.12.2010.
Personsl appearance is dispensed with for

the time b'e.ingf

" List on8e12.2010.

r. 3
tMadan kyeriar Chaturvedi) {Mukesh Kurnar Gupia}
4 Member (A Member {(J} ,
06.12.2010

~ Place it before the Division Bench at
- the earliest possible date. - .
| Adjourned sine die. -

v - M

{Madan Kymar Chcfuryed:)

Member: {A} '

/pa/

R L Y

19.05.2011



F BRI

\2 . K
o =L g .
N ) : . : . - \d
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15062011 Place it before the Division Bench af the

/bb/
’ 09.09.2011
Fina) oo dide 35
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earliest possible date. Adjourned éiné die. -

{Madan Kum;:r Choturvedi)
Member {A)

By -this petition under Section 17 of the
Administrative Tribunals Act, 1985, petitioner
alleges contempt against the respondents for
nbt complying the judgment and order dated
21.01.2010 passed by this in OA

No.41/2009.

Tribunal

At the time of hearing, Mr.A.Ahmed,
learned counsel for the petitioner cppeored%d a
placed before us the judgment and order of the
Hon’ble High Court in WP{C) No0.6263/2010
dated 10.08.2011. It was submitted by the
learned counsel that by the said order Hon'ble « .+
High Court directed the respondents to find out
and means to

ways identify a vacancy

- commensurate to the pefitioner’s eligibility and

accommodate him in impiemem‘dﬁon of 1‘h‘eL
impugned order of this Tribunal to the above o
effect within @ penod of six weeks from the date” -
of the caw}ned copy of 1he Sdld order. It wds‘-‘é:‘i’-"iz'.,‘-'
submm‘ed that cedifi ed copy was received on g
23.08.2011. By
expired as yet. Therefore, this confempt fails. ﬁ :35
Y

In the resuﬁ CP s'ronds dlsmussed

premature, Ne#&ce&s-dwehe&geé :

(s%%hﬂé)

Member {J}

As such, six weeks time has ho’r B
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) & THE GAUHATI HIGH COURT AT GUWAHATT .
(’l‘he High Court Of Assam,Nagaland, Meghalaya,Mampur,Trlpura,Mlzoram and Arunachal Pradesh)

PRINCIPAL SEAT AT GUWAHATI

Page No. 1 ;.

CASE NO ; WP(C) 6263/2010 - ~ District : Kamrup
Category 10057 (Order of the Appellate or Revisional authority. )

. o
. e
-

l © THE UNION OF INDIA
' REP. BY L.P.S. WALIA, COL., OFFICER COMMANDING
! o NO.1 ADV. BASE ST, ATIONERY DEPOT NARENGI, C/O S Lo g ;",
.99 APO ~ , I s
: Petitioner/appellant/applicant _ g R

Versus

1 '_PUNA SHARMA
S/O LT. HARI PRASAD SHARMA [EX-EMPLOYEE OF
NO.1 ADV. BASE STATIONERY DEPT, NARENGI], R/O
COCHPARA PO. SATGAON DIST. KAMRUP, ASSAM

‘ Respondent/Opp. Party
Advocates on record for Petitioner/ap ’
1 MR 'M'BHAGABATI

Advocates on record for Respondents
1 MR. A AHMED -
2 MR. I F ALI
3 - MS.IDUTTA

Suvmmary Of Case And Prayer In Brief

CERTIFIED COPY OF JUDGEMENT/ ORDER

| DATE OF FILING APPLICATION |- DATE WHEN COPY WAS READY [ DATE DF DELIVERY - I
I 11/08/2011 ! 16/08/2011 [ - -16/08/2011 |

BEFORE ' S
HON'BLE MR JUSTICE AMITAVA ROY ‘ -
HON BLE MR JUSTICE P.K.MUSAHARY

TEC DE, 1

( Amltava Roy,J)

. ; The subject matter of challenge in the instant petition is the ]udgment and

o N ‘ order dated 21.1.2010 rendered by the learned Central Admmlstratnve :

" ) Tr:bunal Guwahau Bench, Guwahati ( hereafter after referred to as the
E'Trlbunal ') in 0.A. No.41/2009. | | -
The backdrop of facts in short is that, the respondent. after the demlse of ;
h|s father Han Prasad Sharma who died in harness whlle servmg in the
Army as a Watchman under No.1 Advance Stationary Depot, Narengl,
Assam “applied for such post in terms of the exnstmg pollcy of o
Appomtment on compass:onate ground” of the appellants in relaxatvon to-

oS
o

the normal Rules His candidature was exammed along w:th other‘.-.f-

Thew 7t
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.cand'idates in a selection process held on 20.1.2001 and 31.1.2001 and

7 though he seemed to had scored 45 marks on a comparatlve assessment(zo
| of h|s performance with other contenders, -he- was denied such
‘appointment. The respondent participated in other selection processes
“that followed on 25/5/2001 and 1.11.2001 and scored 63 and 65 marks
respectively. On the same analogy, as the respondent could not display
the required level of performance, the compassionate appointment was
not accorded to him. Situated thus, he approached this Court with WP( C)
No.2103/2005 which was disposed of on 8.10.2007. It transpired from the |
- -pleadings laid by the parties and the deliberations that followed that the .
. ;—,j\'b,_»p,e\l'la\nt_s ‘had awarded 45 marks to the Respondent by adopting a
-'rnetnbfdo_lbgy in deviation from one uniformly applied to others. This Court
. ~tecorded that on-the basis of the parametet accepted for the purpose, he
i was entitled to be awarded 65 marks. The appellants herein were
q.irected to consider the case of the respondent afresh by accepting his
marks to be 65 for the relief under the scheme and guidelines provided for
' s?lgﬁtion of candidates for appointment in Group-D posts on
compassionate ground. |

gy\\w The appellants in purported deference to this direction of this Court
\' reconsidered the case of the respondent along with other candidates in a
% fres’h selection process by considering him to ha\)e scored 65 marks and
denied appointment to him for not being able to come within the zone of

the selected candidates for appointrnent to the post. |
Being d‘issatisﬂed, the respondent approached the learned Tribunal which,
by the impugned judgment and order has directed the appellants to
appoint him within a time frame of two months . The orders impugned in

the Original Application were set aside.

. Mr Bhagawati has urged that as the respondent did: not qL_laIify on the basis
~ of 65 marks on a comparative evaluation of the performance of the other
i | candidates, the aforementioned direction of the learned Tribunal is palpably
» illegal and 6ught to be interfered with. As the case of the respondent has
been considered in terms of the judgment and order bf this Court, the

Iearned__Tribunal ought not to have directed his appointment in the facts
o “and circumstances of the case.

e - e e i < ®

S Mr Ahmed, on the other hand, has argued that the consideration Of the case
of the respondent not belng in consonance with the letter and. spmt of the
]udgment and order dated 8.10.2007 passed by thlS Court in WP( C)

No 2103/2005, ‘the dlrectlon of the. Iearned 'Trlbunal cannot be faulted
with. ' |

I SR A EER UK S B Zmecs, 2 N
&"'«*,& DY SR P L W P T TR E LIV

“Upon hearing the Iearned counsel for the parties and on a consnderation of
- | ‘the_ple_aded facts and the dnrectlons contained in the Judgment‘ and order.

B3




— % - Page No. 3
' \dat d 8.10.2007 as aforementvoned we are inclined to agree ‘with the plea -

o ,ralced ‘on behalf of the respondent. Reading .between the 'lines, the 4
.-_]udg_ment and order dated 8.10.2007 does: ‘not suggest a fresh
i COnsideratvion' of the respondent along with other candidates in a new
;. 'selection prdcess This Court while issuing direction for fresh consideration
| of the respondent was conscious of the fact that in the first selection
process the last candidate who had been provuded with compassionate
" appointment had scored ‘64 marks i.e. one Iess-than.that was awarded to
the respondent.\The fresh consideration was intended to be on the basis
of 65 marks vis a vis, the first selection process and the posts involved
~ therein.

In the above view of the matter, having regard to the method of

consideration of the case of the respondent adopted by the appellants as is

apparent on the face of the recorde, determination. of the learned Tribunal
- as recorded ln the impugned judgment and order is unassailable.

"-».'Mr Bhagawatl has submitted on instructions that all vacancies identified for
compassnonate appointment in the first selection process have since been
ﬁlled’up‘ and that thete iS no post to accommod’ate the respondent even on
the basis of his marks as on date.

It is a matter of record that the judgment and order dated 8.10.2007
passed by this Court in WP ( C) No.2103/2005 has ren:iained un-assailed as
on date and therefore has attained finality. It is noticeable as well that the
candidates who had scored 64 marks in the first selection has not been

made party in the instant petition or in the proceeding before the learned
| Tribunal.

In the above view of the matter, while upholding the direction of the
learned Tribunal to appoint the respondent , we make it clear that the
. appellants would find out the ways and means to identify a vacancy
- commensurate to the respondent's eIigibiIity and accommodate him in
implementation of the impugned order of the learned Tribunal to the above
effect and affirmed by us. This should be done within a period of six(6)
weeks from the date of receipt of the certified copy of this order.
1 | The petltlon stands disposed  in the above terms. No costs.

' | s o | 71K/ 3 Certified to be tr py
i ”E% // 0@010// - Zt%ﬂzﬁ..
Date ... /é/ﬂg’/ﬂ@ﬁ

Asstt, chlstrm (Copying Section)
|  Gauhati High Court |
| v - Aurhirived /8 76‘ Act i 1872

-""o /1

ypu, T8N
i)

AR s, (ORGSR
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CONTEMPT PETITION NO. 34~ OF 2040 * czz@L/
| (3HWﬁha%Ekxmn
IN ORIGINAL APPLICATION NO.41 OF 2009 ™ f%”kﬁg
shriqunu-Sharma
. +«.. . .Petitioner
-Versus-
N Lt. General Bikrameingh~& another
, ,’ R Respondents
- INDEX
i si.No_r Particulars Page No
1T Contempt Petition 1 to 5
12 |Affidavit o - |6
| Copy of the Order dated 21.01.2010 passed . [7 to 1%
|in 0.A. No. 41 of 2009. " |
| (Annexure-1) ’ 1 |
“[Copy of the order dated 30.08.2010 passed |1B tolé |
in Misc. Petition No.143 of 2010. )
‘(Annexure 2) _ L
Copy of the Order dated 30.08.2010 passed 17
Jin Contempt Petltlon No.31 ofv2010.
 kAnnéere-3) '
iled by “

Ad“ocate Gbu—AB*““D
' oq 16 . 26lo
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'IN THE CENTRAL ADMINISTRATIVE TRIBUNAL,’
* GUWAHATI BENCH AT GUWAHATI.

CONTEMPT , PETITION NO. OF 2010@@"&8Mc§mmn
IN ORIGINAL APPLICATION NO.41 OF : 009
. { ‘ N '

"IN THE MATTER OF:-

- ‘Admlnlstratlve Trlbunal,Act, 1985 praying for
punishment of the Contemnors/Respbndents.for
non-compliance 6f' Jjudgment Aand order dated
21 01.2010 passed by this Hon’ ble Tribunal in
O A. No.41 .of 2009.

-AND- L
IN THE MATTER OF:-

0.A. No.41 of 2009

Shri Punu Sharma-

- - 1 © - Applicant

co - —Versus- | , - - |
The Union of Indla & Others’

| ' - Reépohdents

_AND..

IN THE MATTER OF:-

Shri Punu Sharma
 Son-of late Hari Prasad Sharma

Ex-Watchman

Office of the Officer Commandlng

‘No.l, Adv. Base Statlonary Depot

Narengi.

Permanent resident of

Village- Kochpara

Post. Office~ Satgaon Ny

District- Kamrup (Metro),:

Assam, Pin code- 781027. _

S e Appllcant/Petltloner
- —Versus- .

. o011 Lt General Blkram Slngh
I ~ Commander
o o Head Quarter, Army Ordnance Crops
[T Fort William, Kolkata
Pin-700021. A .
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2] Col. I.P.S. Walia ; ﬁ‘} avT 2010
Offlcer Commanding :
~No.1l Adv. ~‘Base Stationary Depot
- Narengi, C/0 99 A.P.O.

Respondents/
Contemnors

The humble Petition of the above named

Petltloner o : .

MOST_RESPECTFULLY SHEWETH:

1] That Applicant/Petitioner had filed an-Original Application
No.41 of 2009 before this  Hon’ble Central Administrative

‘Tribunal, Guwahati Bench, Guwahati against' . the impugned letter

€@ No.322/PS/CC/Adm (Civ) dated 04.02.2008 as well as’Speaking'Order-

dated 14. 03. 2008 whereby Respondent No. 3 has rejected ‘his clalm
fo: app01ntment-1n any Group ‘D’ post under compasslonate ground

Scheme.

2] That on 21. 01 2010 this Hon ble Trlbunal heard both partles
of Orlglnal Application No.41 of 2009 and was pleased to allow
the aforesaid Orlglnal Appllcatlon by quashlngvand setting aside
the impugned letter dated 04.02.2008 as well as ordervldatedi
- 14.03.2008. This"Hon’ble Tribunal .directed the 'Respondents  to
_ bapp01nt .Appllcant/Petltloner within 4 (four) months‘ by‘ttaking
", approprlate steps | | | '

»Copy of the order dated 21.01. 2010.passed in O.A. :
. No. 41 of 2009 is annexed herew1th and narked as

‘Annexure 1.

_ .3] It is to be stated that'the Respondents/Contemnors did not

. o 7'_comp11ed the order dated 21 01.2010 passed in O.A. No. 41 of 2009
o within the 4(four) months as directed by thlS Hon'ble Trlbunal

Therefore, earlier Appl;cant/?etltloner_'_ had -approached this

Hon'ble Tribunal by Contempt Petition No.19 —of 2010. 1In

*?kiwmeaQWhile, Respondents filed a Mlscellaneous Application praylng

E:for exten31on of time before this Hon’ble Tribunal for

implementatlon,of the order dated 21;01.2010'passed in O.A. No.

t4l of 2009.1This Hon’bleaTribnnal-waS’pleased to grant time to
kthe Respondents for imblementation ‘of order dated 21.01.2010
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passed in O.A. No.41 of 2009 till 15.08.2010. On the aforesaid
l circumstance the Petitioner'withdraw his Contempt'Petition No.19
of 2010 on 04 06.2010 which was pending before this Hon'ble
Tribunal After expiry of aforesaid period i.e. tlll 15:08.2010,
the' Respondents again approached this Hon' ble Tribunal} by
’Miscellaneous Petition No.143 of 2010 for seeking exten31on of
further time for 1mplementation of the order dated 21. Ol 2010
_passed ‘in" 0.A.  No.41 - of = 2009. Simultaneously,
Applicant/Petitioner had ‘also approached ‘this Hon’ ble Tribunal by
_ Contempt Petition No.31 of 2010 for w1llful disobedience of the
 ‘Order dated 21.01.2010 in O.A. No.41 of 2009. This Hon’ble
:'Tribunal bY‘order dated '30.08. 2010 in Misc» Petition No. \143 of
2010 in the interest of ]ustlce extended time to the Respondents'
. “for o 1mplementat10n of the - order dated 21.01.2010 up Vtov
" - 30. 09 2010, it was made clear that ‘no further .re_q‘nest on this
' ; aspect will bé' entertain pafticnlarly when Applioant “has been
denied;-compassionate appointment for almost a decade For the,
aforesaid reason Counsel of - Appllcant also did not press his
' Contempt Petition No. 31 of 2010 in 0.A. No. 41 of 2009

Copy of the Order dated 30.08.2010 passed:in-Misc.
Petition No.143 of 2010 is annexed herewith and

‘marked as Annexure-2.

Copy of the Order dated '30.08.2010 passed in
‘. v | Contempt Petition No. 31 of 2010 <18 annexed

herewith and marked as Annexure-3.

4] That AAppllcant/Petitioner state that the extended tlme for
implementatlon of the order dated 21. 01 2010 passed 1n 0.A. No. 41
of 2009 has already been expired on 30.09. 2010. But_till ‘date
Respondents/Contemnors have not appointed - the Eetitioner on

compassiOnate basis under them nor they have taken any Steps for

implementation of the judgment and order dated 21 Ol 2010 passed
in O0.A. No. 41 of 2009. As  such, Applicant/Petltioner is

R o E st e

compelled to approach again before this Hon’ble Tribunal by this
Contempt Petition for’willful and deiiberate violation of this
Hon’ble Tribunal order dated '21.01. 2010 passed in ‘0.A.NO 41 of
;' : ' d2009 by the Respondents/Contemnors. '
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- 5] That Applicant/Petitioner submits the Respondents/Contemnors,
rhave again and agaln w1llfully and dellberately shown dlsrespect

’ dlsregard and dlsobedlence» to thls Hon_ble Trlbunalv,by not

1mplement1ng order dated 21 01. 2010 passed'inio A.NO 41 of 2009.

‘The Respondents/Contemnors dellberately with a motlve behlnd have

not: 1mplemented this Hon’ ble Tribunal Judgment and Order . dated

21.01.2010 passed in. O0.A. No.41 of 2009. Hence, the
Respondents/Contemnors: deserve punishment from this Hon’ble

'Tribunala It is a fit case wherein your Lordshipsfmay'be'pleased

to - direct the Respondents/Contemnors to appear~ before this
Hon'’ble Trlbunal to explaln as to why they have shown -disrespect

to this Hon’ ble Trlbunal,

6] That thlS Petltlon is flled bona fide-‘to secure the ends of
justlce. o | ' -
' | In .the premises, it-is,amOSt hhmbl?vand
- 7' respectfully prayed that your Lordshlps may

be pleased to admit this Petltlon and lssue

Contempt not;oe to the Respondents/Contemnors

to show cause as to why they should not be
. . f punished- under’vSection 17 of thev‘Central
" ' Administrative; Tribunal ACt} 1985 or vpass’
"such any - other order or orders as this

.Hon’ble Tribunal may deem fit and proper.

Further,’it’is also‘prayed that in’view

of the dellberate dlsrespect and dlsobedlence‘

to thlS Hon’ble : Trlbunal order dated_
21.01. 2010 passed in 0.A. No.41 of 2009, the
_ Respondents/Contemnors may be asked to appear
in persons. before thlS Hon’ble Trlbunal to
‘explain as to why they should not be punlshed'

under the contempt of Court. proceedlng

And for this act‘of-kindneSS YOur Petitioners

as in duty bound shall ever pray.

mDra£t~Charg;i
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. -DRAFT CHARGE-

The Appllcant/Petltloner aggrleved for non- compllance of

Judgment and Order dated 21. Ol 2010 passed by thlS Hon ble

vTrlbunal 1n O.A. No.41 of 2009. The Contemnors/Respondents have

w1llfully and dellberately violated. thls Hon’ ble Tribunal

’ Judgment and Order dated 21.01.2010 passed in O A. ‘No. 41 of 2009

by not app01nt1ng the Appllcant/Petltloner in any Group - ‘D’ post

- on compa331onate ba31s. Accordlngly,, the Respondents/Contemnors
- are.. liable for prosecutlon under the’ Contempt of Court Act. 1971
'proceedlngs and severe punlshment thereof as prov1ded and also to
”appear in- persons before ‘this Hon’ ble Trlbunal to reply the

_charges leveled agalnst them.

) Em
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~AFFIDAVIT- | 7ERE ‘!Ex”i"&’

1 Qg easis

I,'Shri Punu Sharma, aged about 27 years;'Son of Late
Hari Prasad'Sharma, Ex-Watchman in the Office of the Officer

Commanding, . No.l,. Adv. Base -Stationary -Depot, Narengi,

Permanent .resident  of Village- Kochpara, P.0.- Satgaon,
under Kamrup (Metro) District, Assam, PIN-781027, do hereby

. solemnly affirm and'state as follows:-

1. That_I am the Applicant of O.A. No.41 of 2009 and also

Petitioner of the instant Contempt- Petition and as such I am -

fully' acquéiﬁted;‘with.-the‘ facts and circumStanCes_dof' the

case and I do hereby swear this Affidavit as follows:-

2. That the statements made in paragraph - Nos. .

3(?‘”{\94) 4. | rrememe OF the Contempt
Petition are true to my knowledge those made in paragraph
S of the

Petition being matters of records are true to my information

" which I believe to ,be true and,'the rest are. my humble

‘submissions before this Hon’ble Court.

And I put my hand hereunto this Affidavit on thlS 3&ﬁﬁ
day of .Setben . 2010. |

denti'fiéd by mle.: | P g <§W

ny - - DEPONENT

Advocate ] - Solemnly affirmed before me by

the Deponent who is identified
by kow  AWMEeD | Advocate.

\Z

~
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CENTRAL ADMINI&.RATIVE TRIBUNAL R
GUWAHATI BENCH | }

‘Original Application No.41 of 2009

Date of Decision: This, the 21° day of January 2010.

HON Dl_.E MR MUKESH I\UMAR GUPTA, MEMBER (Jl

v

HON'BLE MR, MADAN KUMAR CHATURVEDI MEMBER (A)

Sri Punu Sharma | Central Admmw&mtwe‘rrxbunal
Son of Late Hari Prasad bharma ‘ Y U'Q"Wi‘.m e&m" ey
Ex-Watchman '

Ottice of the Officer Commandmg

Na 1l AAdy Daan O
iDLt AQY. DASss ,..,buu-uuaf'_'y qepu

Narengi.

o Permanent resident of
. : Vlllage Kochpara == -

P.O.- qatgaa’m )

Dist- Kamrup, Assam

Pin - 781027, . » ...Applicant

By Advoéate: Mr. Adil Ahmed
' '—'V_ersus—

1.  The Union of India
Remesented by the Secrer,arv
to Gavamment of India
Ministrv of Detence South Block
Now Dalhi, Pin - 110011

: 4. The Commander ' ' ‘
® ' Head Quarter. Armv Ordnance Crons »

E‘n\ TATIN S v~ ]\-‘L :
4L LYY I.ILLQLLL, J.\Uig"subﬁ .

Pin - /OO 0z 1.

" The Otflcer \,ommandma
. Ne. 1 Adv. Base Qt:a’tzzonarj,r Depot : :
. Narengi, C/O A.P.O. _ ...Respondents

Mr. M.U. Ahmed, Addl. CGSC.

R T L T T —,
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O.A. No. 41 of 20¢

| . [Contrai Ao
Uslratiye ‘
ORDERI(ORALI | 3% Uytragfipgs s I0UHa

oA e S LR 4 e P A . N—— . S - ! f 4 (}nT 70;0
MURESH KRUMAR GUPTA, TUDICIAL MEMBER: - S LU

R Gm’ R

‘in this‘second round .of litigation, \St‘l Punu Sharma

.qu.u.......u,

.....

. -

challangas communication datad 4% Fahmarv 2008 as wall as speakmg
a

ordar datad 14" M rch, 2008 (Annexure - 9 & Annexura - 10

-remecmvelvy rexectmg hls claim for appomtment on compassionate basis.

2. The facts in a nutsheli are Hari Prasad Sharma, Watchman in

‘the office of the Officer Commanding. No. 1 Adv. Base Stationery Depot,

Narengi. died in harness on .04.06.2000. Applicant being a dependent.
appiied for such a Dost on'compassionate ground on 19.09.2000. He was

co'lixsici'ered for such C',l'ai'mi"'Vici'e":é"drﬁmﬁnication dated 22.01.2002 he was

.\A‘

conveverd that he was conqxdezea fo.r“ emnlovment in relaxation to normal
mm on three occasions but he was not selected due to limited number
&f varannias. Siiﬁii;éf"éofhmxnication was made on 10" May, 2002. In
such circumstances. he approached Hon'ble Gauhati High Court by wayv

of filing Writ Petition {C} No. 2103 of 2005.

3. His claim was contested by the Respondents stating that he

was uonsxcered tor three tlmes but he could not come within the zone ot

‘appointment and as such he’ could not be appointed. Hon'ble High Court

umnosod of said WI'lt retmon v1de order dated 08.10.2007 noticing that
the soheme rormu]atea bv Resnondent s had also a specific provision for

anotmant or markq under certain head such as (a) Family Pension;: (b}

Terminaj beneﬁ.ts: (¢} Monthiv Income of earning member (d) income

. fro‘m property: (d) Movable/immovable Property: (e} No. of dependants:

‘i’ No. of unmarried daughters: (g) Number of minor Children & (h) Left .

" qver Service.. .
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O.A. No. 41 0f 2009

“"Eﬁfn*éed Jnd allotted to the
Bt

candidates. their cases . are considered on individual merit'-and the

Taking in totality,

candidates getting higher marks are preferred first, ‘considering the

availability of vacant post. -:, -

5. On exami.r.lati‘on of the records provided by the Respendents,

g ha\}ing considered for three occasions along with other ;:~andidate‘s the
Hon'bie High Court observed that his case was_e:ramined by"Selection

Board on 20-31 January, 2001 and he was awarded 45 ‘mar;ks;'and the

candidate appointed had been: awarded 64 marks._On. second occasllon

: ‘ ‘Ehe mercer was Eonsmered on 25 05 2001 wherein he was awarded 63
‘marks Third cons1deratlon was made on O1. 11. 2001 wherem he was

Rt

awarded 65 marks. in total.

6. The grlevanceot the epp'iicanf was thatheoughttohad been

awarded 65 marks on the first occasion. Accepting said conte‘rition raised
?. "~ by the applicant’& based on the r.ecords produced,‘" the.Hon"ib‘{le High
Court concluded that on ‘the third consideration he .v'vas- }eWarded 65
m‘arks. based'en criteria set f‘or such annoihtment ‘which shfould.'have
hDeon awaraeci on nrst ocoaslon 1tselt and takmg note of the number of
vacancies at the relevant tlme he was entu;led tor 65 marks makma him
eiigibie tor annolntmenn as ‘the person annomted on hrst occasmn had
secured 64 marks. hon ble High Court further observed that the
authorities had committed error in the dec131on makmg process, and his

case was required to be considered afresh. .acceptina:.;hi-s;»manks as 65, he

N nrnFA) ou\ia be entitied to all consequentlal rehefs. The directions and

¢ iobservénons made by Hon'ble ngh Court‘, reads thus.r
“g. . ‘From the counter affidavit the stand taken

by the respondents it is found that the petitioner
not having obtained higher, marks than the other

.' ) : Page 3 of ¢




appe‘ihted - candidate, he - ‘could not be

accommodated. From th* record submitted by
the department it is seen that the petitioner was

not recommended on !f e first consideration for
getting 45 marks. The petmoner as indicated

above, was entitled, and in fact later en provxde" *

with 65 marks. Thus the marks: ontamea by the
petitioner is higher than the cntena set for: such
FUh [P v ] b Bl A P
,QPQU'LLLL'LG’L'L ang bd.zuug note o the numoer 0
vacancies.at the relevant time which is 64 marks,
the notz*mner was entitled for nppomtment

10. ‘The above discussion.,_makes it. clear that
the authorities have committed error in the
decision _making process and:- as such _the
petitioner's case is requlred 't
afrosh accepting his marks as'65to which he was
found to be entltied under the scheme and
guidelines provided for selection. of candidates
\ for appointment in Croup - D posts under
{ compassionate ground. '

3

"(i-"

1. .In that view of the matter, the}ca.s.e is
smandsd to the authorities to takse such
appro pnate decision in accordance with law

ithin &1 £ {+ara) wa tha
vill n lﬁ?- '{")911'3\.& Ol 4 VoWo), muuuh:) oM e u te

vi
of 1 ceipt of a certified copy of this order.”
{emphasis supplied)

‘4

in purported compliance of aforesaid direction, applicant’s

case was cousidered once’ again by the Selection Committee which

considered. as many as 611 candidate_s. Minut‘:es' of the As'a_id' 'COmmittee,

meeting of which was heid on 17 and 18 Tanuérv 2008was placed before
ihm Tribunal, whereln anphcant s name flgure at serlal No 171 and he
was allowed -65} nlarks... 'Ihereatter 1mpugned orders were passed

reiecting his claim.

8. The contentions raised by the Appiicanﬁ ie'_fhet' the e'ompetent
anthority commitl,ed a m‘ocedural mistake in: assesmﬂg hlm on first
consideration. Wthh nas also been the exnhclt tlndlne S0 recorded by
Hon bie High Court Wthh decision: has attamed flnaht.v Hls case ouaht
’ro have been reviewed as it was considered for the first', time. In the

,‘\
necuilar tacts and c~1rcumstances of the nresent case as observed bv

_be_considered

0
N
N

O.A.-No. 41 of 2009
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\arks, which

Hon'ble Hiuh Court. the "applicant

shouid have been tak‘e'n' as 'i_fl“ebt.ainec by hTm on the verVEfu'st occasion
and. therefore. the entire action ought to have been reviewed. It was
vehemently urged that such course of acvtion has not been fol;iowed and
therefora tha speaking }'erder dated 14" March 2008 as well as
communication dated 4% Febwary ’)0”8 rejecting his claim bemg'
pververse in nature are hable ‘to be declared null and vmd It was
eraphasized that he cannot ‘_be ‘made to be penalized by the mistake
1' c.oremitted on the part. et‘"',‘Respondents in not ,,-co_n.s:idening ‘him

! appropriately.

Q.- Mr. Adil Ah'med'_‘. ji_earned'counsel for appii.eani: fut:i:her urged
that as 'reQeaied bv the rﬁinutes-ef Board Off»icers I\;I'eei’:i.n.g helé on 17 and
18 ienuarv, 200.8. he was considered »a'long with ‘ae vmany .as 611
candidates. which courss of actlon was not justified. What ought to have
heen done was that the oroceedmgs ot tlfei: consideration should have
heen rev1ewec1 and he was not hable to be consuiered aiong w1th those
who became eligible subseuuentlv in the - vear 2008. The consxderatlon

‘5 made by the commlttee in its meeting held on 17 and 18 Januarv 2008

; was a farce and mere con31derat10n and not fair and _]U.St «consideration.

Ld
-

Contesting the claim laid by applicant and 'bv fi»lin»g' renlv,. it
was etafed that annhcant s case had been con31dered on 4 occasmm
Normailv a candidate i3 coneidered for 3 times Basmaily the

vnnszdcxarmu made on 4 tlme was in transgressmn of Respondents

B}

poiicv .on the sa1d sub;ect Whlch Drowdes mammum consuderatlon ‘for

\ /‘ (‘(lj-. f o

nh>*e\e vears. if cerram pecuhar ﬂieaahtles were commltted the same wﬂl

PR Y

R ,_not mve him any cause of actlon emnhasmed Sn M U Ahmed leamed'
5 Aadh CGSC for Respondents Alleaatlons of malaflde arbltranness and
Ay 4i TESTED

: ' ! | ' - Page50of 8
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uleaautv otc. were denled V1de repl\j jthat he was

ronsldared on 4 occaﬂons cnvmo due importance of Hon bxe High Court

I
4
¥

order even after time barred or’ the case aifter-a gap of nu'rnbervof years,

nm:

5. from 200

et
el

We have heard Mr. Adili Ahmed. learned counsel appearing

; for applicant and Mr. M.U. Ahmed. learned Addl. CGSC for Rééﬁondents. 2

1

B
<

We have heard this matter at certain length'be.sidés' perusing
the minutes of the‘_Board;;.of' jSeie¢tion Com'mittee meeting held on. 17 and
18 January’ 2u08 'w'h’ich_;ho?’dbUbt considered the appiiceint- pursuant to
‘ ‘dirééﬁons of Hon'ble High 'Court. Thé: question which arises for

consideration is whether Hon’ble High Court's directions have been

considered in its right perspective or this was “mere” consideration.

13. At, the ‘o.ut.se.t_ we may observe that fhé ‘pleé :o’f tlme bé\rréd v

case cannob be raisedv when t’hei’e is specif’ié direction ot;'ﬁonfbié ,lH-igh

| - Court Lo reconsidar mscimm9 On ”e)‘;ami'n.ation of nbléaﬁtter‘Wit:h fef’erence
.o f‘ecol.”ds produced. wo ‘Iﬂéy'ﬂnote that rmattef was }refnandéd; to the

0 | .re:sz.)":«nc._ieﬁta“tél také aumonnate delcis'.i:on ‘in aécordahée w1th law.
U itlmaselv vrior to it, r{on bie ngh Court made a categorlcal tmdma that
the Vautnoritxee had comrmtted error in the decision makmg précess and

f : as such hi‘swclas‘ev izva's' requ:iiféa "t'o be —cc')néide,red afr,esh acceptlng his

marks as 65 to which he was . tound to be entltled under the

1

scheme and guide«iines;f Su_ch ;observations e)cﬁ'_fac,:aie'-~;»indiga‘t“'e‘s and

reveais that i;asically his casé ;)ﬁg‘ht‘to. Iha‘ve been‘_ revxewed ,Ihe_smarks _
Y s??,li;a;i;‘:geci.<by him..nameivi .‘-65,,ioﬁght to have b_eén _recorc:ied":by R;.e».‘.sp,ondtents
PR w of .Ai:",:“r*mw mdpmhon parhouiarlv when fmdmg mndared on said aspect
bvmmo‘e High Court has gtta;ined tinality. The R,esponden-t_& were not

expected to consider the applicant’s ciaim along with 611 candidates, as

Page 6 of 8
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done by them. who became. eligibie much subsequently. It was merely

E ¥ required to review the first consideration taking his marks as 65 and

thereafter ei})ecteti.te teéuiﬂ‘ate the other} decision. which in fact. has not
been done. It is an ﬁndisputed fact that t'vhev person who had secured 64

marks on such first censiciera.tioh;. had been appointed. That being the

cese, appﬁcant claimed ought to have been .regulated. by tak'ing

appropriate steps." it is wejli"ﬁsettled law that the law courts exist for_the

society ahd thev heve an obligation" to_meet' the :Socialespi‘ratiens of

- citizens since iaw courts must .a:l:."so respond. to the ’he'e,ds of'v‘the 'peopie‘.

Law coln‘ts wiil lose, thelr ethcacy if they cannot possﬂ:olv respond to the

‘ | need ot the sor‘leth—b techmcautles there mlaht be many but the Justlce—
oriented approach ‘ought not to be thwarted on 'the basis of such

fechnicalitv since techn.icality cannot .and ought not to"oiltureigh the

| ‘ cbur:«*se ot justice. Currently ,iud_iciai' attitude has '_ta’ke;n’a'_“sihift:“'frzoﬁi’the oid
draconian concept and the traditional juriSprudehtiai eystem-aff'ectation
ot.bley peonie has: been taxen note ot rather serxousiv and the Jucur*lai'

"’3‘;‘(&?@%"“@
5 EGHT rn\Q thus stands. on a. toohnu to nrov1de exnedltlous rehef to an

‘\z\ghvmu 1 ~when needed rather than taklng recourse to ‘the old

conserva ‘.1ve doctmne of the civil court s obllgatlon to awa"f-d damages
; f“M‘\C ‘

m|S.aofe"s,‘,.@z(){)l) 8 SCC 151 M S. Groewal and Another Vs. Deep Chand

f

Socd and Ors.l

14. We may note another disturbing feature _ofi‘“tghv,ej‘f‘eége"‘ namely

the confentions raised 'by RespOndents'that reconsi.derivr;ig" _;lm"amounts
to transgression of policy on tne said subject V\Ie ‘may’ observe that
Hon'b ie High ff.?‘oﬂxt"s jucl‘gmérit"rende’red i_n_W.P ((‘) No. 2103/2005

N "‘a.«reu G8. 10,2007 ha$ not bean appealed by Union of India before any

.;i;i;her court and as such. attained finality. In such circumstances. the

Réspondents are resirained from making any observations on said

Page 7of 8
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aspect. it is noﬁ expecte&‘ fr-o'r-r:l‘ 'th‘e State to use such ha.rsh & derogatory
language aga_inst“c'ourt-‘ judgment. Having accepted the judg-ment,. they}
are bound bv it and direcfions issued therein have to be coin‘pl-ied with
with fesp'ect. | o

. f’
15. Taking a cumulative view of the matter, we hold that if the

Respondents had undertaken review of first consideration, and as

aireadv observed by Hon'bie High Court, he was entitled to and in fact

later provided 65 marks. he was entitled to appointment on

~y

compassionate basis. A person who was least meritorious and having
aeomu oniv 64 lﬁarzcsn wae aonomtea In such cu‘cumstances O.A. is
‘a!lowed [- wpugnad orders dated 4% Fehmary 2008 as well as 14" March
2008 are quashed and set asids. '.Respon'dents are d-irected’to appoint
hima within 4 {four) months by taking appropriate steps Normally this
Tribunal would noa have issued a- direction . stralght away to the
Respondents to appoint him nut keemna in view the peculiar facts of the

nresent case as wall as law notxced & narrated herein above in order to

Al Aglo justice to the n_erso'n'c‘o.nc"erned who have been made to run from

(\NI

mtia “s oSt issuing such dlrectlons become imperative.
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CENTRAL ADMINISTRATIVE TRIBUNAL
GUWAHATI BENCH

Contempt Petition No 35/2010
Arising out of O.A. 41/2009

Shri Puhu Sharma

.......... Petitioner
-Vs-

(1) Lt Gen Bikram Singh

.......... Respondent/Alleged

| Contemnor
| Col IPS Walia, Officer Commanding No 1
Advance Base Stationery Depot, C/O 99 APO
aged about 50 Years do hereby solemnly

affirm and state as fQIIows.

1). At the out set | submit that the respondents

have the highest regard for the Hon,ble Tribunal

3
(2) Col IPS Walia \b

/gg

(b

b

/A’Syl"' M«(/(/

ding
Sty Gepot

(IPS Walia)
Officer Comman
No 1 Adv Base

/
Col

and there is no question of any wilfull disobedience

of any order passed by this Tribunal. Further in
order to show the hidden respect as well as interest

of the respondents | tender unconditional and

unqualified apology for any lapse or delay in

compliance of the Tribunal’'s order.

Contd...P/2



2). That the Hon'ble Tribunal |

Respondent to appoint the Applicant within 4
months by taking appropriate steps . In order to
comply the aforesaid direction this respondent |,
immediately took the appropriate steps before the
higher authority having power to do the same. But

the Higher authority after sincere consideration had

-decided to prefer an appeal before the Honb’le High

Court . And as such as per direction of IHQ of
Ministry of Defence (Army) vide letter No-
AI24302/18/PS/OS-8C(ll) dt 23 Sep 2010 an appeal
has been filed before the Hon'ble High Court vide
WP(C) No — 6263/2010 dt 12-10-2010 .The copy of
the said WP(C) was sent to Sri Punu Sharma , the

applicant for his information.
Further, it is under compulsion not wilful to cause
any delay for any other purpose but to meet the

procedural requirement of the depot/Govt.

3). That | am respondent No 2 in the instant

‘Contempt Petition and filing a common Affidavit for

and on behalf of other the Respondents.

Contd...P/3

o Cuwahan
yide TEits#

judgement order dated 21-0102010 directed the

Bench
IRICE ir: 3

(IPS Walia)

Col

Officer Commanding

No 1 Adv Base Sty Depot
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Guwahay

hereinabove, it is more respectfully prayed that the
contempt petition be dismissed or kept alliance till
disposal of WP(C) No 6263/2010. and replying
respondents be discharged from the notice under

reply to meet the ends of Justice.

, ] walali Banch
In view of the facts and submission /madelSEE! =g
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AFFIDAVIT

I, Col IPS Walia, Officer Commanding No 1
Advance Base Stationery Depot, C/O 99 APO aged
50 Years , do hereby solemnly affirm and state as

follows :-

suppressed or concealed in this reply.

That the statement made in Para 1 to 3 of the
affidavit are true to my knowledge , belief and

information based on the records.

And sign the affidavit/report on the 6™ day of
Dec 2010 at Guwahati.

-

Deponent
(IPS Walia)

Col .
Officer Commanding ‘
No 1 Adv Base Sty Depoi

Identified by ' Solemnly affirm and declare

before me by the deponent
/l/p who is identified by .. 1 la: Ak

Advocate at. Gt on
(Advocate) 06™ day of Dec 2010



The Registrar . : -
Central Administrative Tribunal . : SR

Bhangagarh, Rajgarh Road, : ‘
Guwahati.

IN THE MATTER OF :
C P emnNo. 2S5 of2000 Qf* Of-122)

LPM/M/\ Shove el

'.i-%---- Applicant

| - o ‘ - VS -
Union of India & Others ‘ ,

N

—————— Respondents»'

, I, M. U. Ahmed, Addl. Central Govt. Standing Counsel, Central
Administrative Tribunal, Guwahati, hereby enter appearance on behalf of the
Union of India & Respondents Nos. ~ in the above case. My name may
kindly benoted as Counsel and shown a§"Counsel for the Respondent/s.

(Motin Ud-Din Ahmed)
Addi. C.G6.S.C.




