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‘ ~ Order of the Tribunal

By this EP. the petitioner makes a
yer for the issuance of notice to the

regards " the

- implementation of the directions contained in

_ the

order dated 31.03.2010 in O A Noa.208 &

2537 2009,

oY

oy

cal

Mr Binay Xumar Misra, the petitioner,
peared in person. My attention was drawn
the operative portion of the order. It is
regorically stated in the said order as

fo%pws:

. “Charge memorandum dated
11.02.2009 ia guashed and set aside
with all consequeantial  hendfits.

Respondents are also reguired to
regularize the  period, namely,
21.07.2005 tno 21.09.2005 and

- 07.12.2005 to 06.02.2006. He will also
‘he entitled to annual increment,
- Aforesaid exercizse shall be undertaken
within s period of two months from the

date of receipt of this order.”
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o T - The: petgtmn&r “‘“ﬂ.ibmﬂ:tv&d that. - afbm‘

obtammg a earttﬁ capy of the order deted

e 3&03 20 10 the saxlne was placed before the

reapondmir Ho.3, but ﬂc ha‘% not- ya!: been :

N S T

e “"“t‘mﬂpkeé w&t}i “’i‘i}g‘ pei:imana' c!m'xﬁad that-
" respondents’ hava not grm full eﬁec& of the

order: dated 31 {)‘QQGIG masmuch as ﬂaey
have tmly regulm\fed the peﬁod Aimual

3
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respondent No.3 dppeored ‘and prayed fonfour

weeks time to file affidavit in replyx ,Pehho er A

appeared in person. \t:is: cc?egoncally s'rated in the

Tribuna!’ s . order. dated. 31.03. 2010 rendered in__
0.A.208/09 & 252/09 that. respe_ndenfs are requnred :

T \

to regulaize the period namely, 21 072005 “to

21092005 and 07.12.2005 fo 06. 02 2006\ \ond

dpphcc:nt is entifled. to cnnual lncremem‘ h‘ wos

"« made cledr thot onnuol lncrement has not been

given which is due snnce 2005 Respondents ore._
required to clarify on the next date whether "rhey‘
got any stay from the Hon'ble High Court in this :
regard. If stay is not granted then why the order of
the Tiibunalis not execufed Mere, pendency -of an:
Petition before the Hon'ble High Coun‘ is no’r a vchdv

excuse for not lmplemen’nng fhe -order'~ of the

o~

Tnbundl None appeored on behdlf of responden?s /

No. 1,2 aond 4.
/oy List on 29.08.2011..

(Madan Kumar Chaturvedi)
- Member (A}
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. Mr leamned counsel for the

respondent No.3 appeared and picced before me

A. bogm.

" the order of the Hon’ble Gauhati High Court dated

23.08.2011 rendered in WP{C) No0.2988/2011, whetin |

Hon’bie High Cpurt has heid that the impug_ned
judgment and order dated 31 03.2010 possed by
the Central Administrative Tribunal, Guwahat Bench
in O.ANo. 208/2009 and 252/2009 shall remain
suspended. Mr G.Baishya, learned counsel for
respondent No.4 apb‘eared and subnﬁiﬁed that
since the operation of the Tribunal's order hos been

suspended, this EP may be closed. Shni Bmoy Kumar

. Mishra, the applicant appeared in person and

made a request that the Wiit Pefifion is’yet to be

odmiﬁed. The operafion of the order has been

temporaily suspended, as such E.P may be keptin .

abeyance fiii qdmlssnon of fhe Wiit Petifion. Leamed

counsel for the respondem‘s submmed ’rhcﬁ the wiit

Petition is coming up for admission on 16.09.2011.

List the matter on 29.09.2011.
(Madan Kumar Chofur;/edi)
Member {A)
On the last occasion Mr.G.Baishya,

learned counsel for the respondent no.4 made a
 prayer that since Ai‘he opércﬁon of the Tribund!’s
order has been suspended, this EP may be
closed. On that the applicant, who appeared in
person, made a request that wiit peﬁﬁon isyet to
 be admitted and operation of the order has

been temporaiily suspended, as such EP may be

keptin abeyance filt di;pos'al of the wiit pefition. |

Ms#Barman, leamed counsel for the
respondent no.3 appeared and filed a copy of
the order of the Hon'’ble High Court dated
16.09.2011 in WP (C) No.2988/2011. X

As per this order, the wiit petition is
admitted. As such, EP stands closed.

. b‘
{Madan Kurfiar Chaturvedi)
Member (A}
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: | o [ . Y\Executi-on petition No. /2011
| @dwah&h Bench 1 In O.A No. 208& 252 of 2009
' ShriBinay Ku'marMishra S  ...APPLICANT.
. '< The Unibn of India & Other o . ...RESPONDENTS.
INDEX
SLNo Partié,ulai's of Documents " " | &ggN_o
1. : Petition - S | 2
2 Verification b .
3. A copy of Hon’ble Tribundl’s order s ANN - A C ?’)
Dtd. 31-3-2010 in O.A No. 208& ) . L
252 of 2009.
4. © A copy of the prayer petition dated - : ANN—B C 13)
- 23-4-2010. : ‘ SR
¢ ' 5. A copy of the petﬁbn addressed to the ) ANN -C (/?LI)
\ 3 . Accounatnt General, Assam dtd. 31.5.2011 | ' >
%Jb
) B Slgnature of the apphcant
® _
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' Date%f filing :-
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- |Contesl Adminiswrative Triounal]
| st e ] | - |
I o Execution Petition No. o /2011 - - , :

‘ j SRR (In 0. A. No 208 & 252 0f2009) R -
. Cuvaheti B@m&m - o | i
2 = 4 wd? it _f In the Matter of :- |
A petitﬁon under section 17 of the Central Administrative Tribunal Act, i
1985 praying for execution of ordér dated 31.3.2010'pgssed by this
. Hon’ble Tribunal in O.A. No. 208 & 252 of 2009.
- And- o 7' -
a ’ In the Matter of :-
_ . Shri ‘Binay Kumar Mishra
........ 'Appl_i'cént'
F , | N | Vs-
.Thé Union of India & others T Rcspohdents :
A - And-
__In the Matter of :- _
Shri Binay' Kumar Mishra
Y

S/O Shri Jagdish Mishra
Director Prosecution, Assam
. T /

Near CID Office,Ulubari, Guwahati-7 X

. _Vs___-
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2. The Chief Secretary to the Govt. of

~ The 'hurnble'petition of the petitioner above named :

>

. The Jomt Secretary(Pohce) Mlnlstry of Home affalrs

[S—

_Govt. of India, New Delh1 ,
. e

ei Ju 20|

G W’ahaﬁ Bench |

~ of Assam, Dispur, Guwahati-6.

3. Commissioner & Secretary to the Govt. of Assam
" Home Department, Dispur, Guwahati-6.

-~

4.  The Princip'al Accountant 'General,‘ Assam,
- AMaidarng_aon, Guwahati-19.

e Respondents

-

MOST RESPECTFULLY SHEWETH -

/

1. That the petltroner begs to state that he filed OA. No 208/09

challenglng the 1mpugned order dated 11 2. 2009 1ssued by the Govt. of

Assam under the 51gnature of Pr1n01pal Secretary, IIome & pohtlcal

department ete. thereby 1n1t1at1ng drscrphnary proceedmgs agamst the

petrtroner. Later he also ﬁled another O.A. No. 252/09 praymg for
giving directions to the respondents to regularlze,_some- of his past
service period. . This Hon’ble Tribunal after taking into consideration

totality of fact and circumstances of the 'ease set ‘aside the aforesaid

_ 1mpugned order by its order dated 31.3.2010 wrth all consequentlal

benefrts Moreover directions were issued to regular17e the different

-periods of service and also to release ‘the annual _incrernents as due

within two months from the date of receipt of this H_on’ble Tribunal‘s

order, i

Ik
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A copy of the Order dated 31.3.2‘010 pas‘sedg‘: 1n O.A.

No 208 & 252 of 2009 1S annexed herewrth and marked

That the petitioner bcgs to

as Annexure — A.

state that after obtammg a ﬁ' 5_ -

‘ cert1ﬁed copy of order dated 31. 3. 2010 he placed the same before Shr1 J

‘Baruah Home Commlssroner who is next to respondent No 3 ( now head

_of the department) along with a prayer petition dated 23. 4.2010 to comply

S{ .

Tl

‘with the Hon’ble Trlbunal s order. The good ofﬁce of the said respondent N

has acknowledged the receipt of copy of the ,s_ame_) on:‘t_he sani

23.4.2010.

ntt&%l &dmln@tﬁtﬁfe’tr@ﬂat

%@’a Wmﬁm A

o1 Jut 20\1 |

@nwaha*r Bench

W

through its order dated 5.5. 2011 but- respondent No 3&4 have taken no

A copy of the praye’r petiti:on. dated 2342010

is annexed herewith and marked as

Annexure—B

step to release my annual increment due since 1.1.2005, thereb‘y‘ causing

tremendous mental agony and harassment to the appl1cant

4.

That the apphcant through a

letter dated 31. 5 2011 requested the ,.

| respondent No. 4 to issue a fresh pay shp showmg my annual i m -"ement etc.

due sine 1. 1.2005 but nothing was done in this regard and appli

facing gréat tjnancial hardship.

A copy of this letter

Annexure- C

is annexed hereto  and..marked as
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X | 5 - That' invArticle I of the cha‘rgeshcet issued on.11‘.2."200_97 it was

mentloned that the apphcant was absent from dutv w1th effect from

A

{

‘ 3
- 2075, 2005 but the honb’le Trlbunal did not accept 1t and has quashed §'
_—

the_char.gesheet‘and'hence question of applicant rernaining*absent from

duty does not arise. But the respondent No 4 has refused to i_rnplbement' the
- said order and and has failed to release annual increment etc. accordingly '

~—

_6.A | That the petitioner begs to state that a contempt petltlon was filed by -

‘the petltroner on same facts but same has now been w1thdrawn

7. That this petltlon is filed bonaﬁde in the interest of Justlce

“Under the above facts and circumstances it is therefore prayed
sonteal Admh‘rm&mtmﬂrﬁhune& i ,
‘%wﬁﬁar Wt A

p _that your Lordshlps would be pleased to admlt thrs ‘petition,

o JUL 2011-

issue notice to the respondents authorlty, and pass order as thls

. Guwahati Bench &
?I i ; N i _

Hon’ble Tribunal may deem fit and proper,

And for the act of kindness your humblekpetitioner as in duty bound-shall ever - _

-

pray.
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'~ VERIFICATION|

% QGuwahati Bench *
_ ERE iy

S,

I Bmay Kumar Mlshra S/ O ShriJ agdrsh Mrshra aged about 48

, years hereby declare

»' (1) That paras No. 1'2 2 4 T are true to the best of my’,kriodv'vledge.
. coy ’, . o '

(2): That paras No. [ & ‘7; o o . ~are

my humble submlss1on before the Hon ble Trrbunal I have not suppressed any
material facts.

And I sign this verification on.this the. ' $£—* day of July, 201 1

Cat Guwahatr ‘

.

. Applicant
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CENTRAL ADMINISRATIVE TRIBUNAL Central ﬁdmfnbmw.munat
- GUWAHATI BENCH F W e | W
Original Application Nos. 208 & 252 of 2009 qd 21 m 20]1; [ :
Date of Decision: This, the 314 day of March 2010. | -4 S
HON'BLE SHRI MUKESH KUMAR GUPTA, JUDICIAL MEMBER _ _ “Tarerdt =i h

b

HON'BLE SHRI MADAN KUMAR CHATURVEDI, ADMINISTRATIVE MEMBER i

Shri Binay Kumar Mishra : |
$/O Shri Jagdish Mishra '

Director Prosecution, Assam

Near CID Office,

Ulubari, Guwahati-7. ; . «.Applicantin both O.A.s

By Advocate: - In person

e W T T

-Versus-

1. -The Union of india
lepresen’red by the Joint Secre’rory (Pollce) :
Ministry of Home Affairs S
Govt. of India, New Delhi.

2. The Govt. of Assam C
1epresented by the Chief Secretcry BTN
lo the Govt. of Assam cot
blspur. Guwahati - 6.

3. The Prmcupol Secretary ™ LT L . Ty
Io the Govt. of Assam e S : S :
Home Deptt. . N o '
Dispur, Guwahati - 6. o Respondenfs in O A 208 of 2009

By Advocate: Mr.M.K.Boro, Addl. C G S C for Respondent No l &
" Mrs.M.Das for. Responden’t Nos 2 & 3. :

1. The Union of India e '
represented by the Joint, Secre\‘ary (Pohce)
Ministry of Home Affairs .

- Govl. of Indlo New Delhl -

2. The Govt. of Assom L
represented by the Chief Secre'rc:ry
to the Govt. of Assam .
Dispur, Guwahati- 6.

3.  The Principal Secretary
10 the Govt. of Assam.
me Depﬁ Dispur,




et s i o |

¥
O.A.208 & 252 0f 2009

f 4, The Accountant General
Assam, Maidamgaon

Guwahali-19. ~...Respondents in O.A. 252 of 2009

By Aclvocate: Mr.M.K.Boro, Addl.C.G.S.C. for Respondent No.1 & 4
: Mrs.M.Das for Respondent Nos.2 & 3

O RDER(ORAL)

MUKESH KUMAR GUPTA, MEMBER (J):

Vide O.A. No0.208/2009, applicant challenges validity of
mernorandum dated 11.02.2009 issued under Rule 8 of all India (Discipline &
Appeal) Rules, 1969 with all ‘consequential benefits. He also seeks
regularization of certain period which is not connected with aforesdid

memorandum. Vide O.A. No. 252/2009, he seeks direction to respondent

i
|
|
i
{
[
|
I
!
1

nos.2 and 3 to regularize the period between 21.07.2005 to 21.09.2005 and
07.12.2005 to 06.02.2006. He also seeks direction to respondent no.4 to issue
pdy slip for aforesaid petiod and release dnnucl increment due besides

costs.

2. Admitted facts are Sri B.K.Mishra, applicant in these two O.As s
a member of Indian Police Services. While posted as Commandant, 5th AP
Baitalion, Sontillc, Haflong, he was unfortunately embroiled in family
’> di§1§!;j1e with his wife (Smt Rashmi Mishra). While on central deputation at

«2 Delhi, hisgstronge wife allegedly entered the flat occupied by him and

L
Yo

O & some scene was created. He proceeded on 7 days casual leave In-

anticipation of being sanctioned. He informed this aspect vide letter sent

2

(&@vm%i b% fax on 20.05.2005. He assumed the duties on 02.06.2005. On assumption
Fd AN | ,

= -.
& R Of clitties he learnt that his prayer for grant of 7 days casual leave hdd been
’ Lé#tupd down without assigning any reason. He was dlso placed under
N 4&’ "&?E‘ o w}\% . ‘ .

V :fQSO* . Sdipension w.e.f. 21.07.2005 i.e., the date of defention in connection with

G | .
R

Page 2 of 9



8 — O.A.208 & 252 of 2009

case No 4721/2001 and C.R. No.2184 of 2002, V|de order issued on_,:

11.08.2005. Said suspension was revoked on 19.09.2005. Aforesold cn?'. ‘ ;s

yy’ ' « cases filed by his%@tronge wife were later dismissed by the learned Courf
- | \ B
/ ' Additional Chief Judicial Magisfra’re,_.Komur_p, Guwahati on 16,12.2006.and ™ 2,

22.02.2007 respectively. He was once again placed under suspension on
07.12.2005 in confémplcfion of depar’rmentol proceedings. Said su_s_pensidn
was revokeftj?‘,\07.02'.20.06 .c.nd thereafter vide order dated 13.04.2006 he was
posiad as Commondqm of 16 AP (1/R) Bn, Bormonipur, Morigaon. |

3. Vide orderdated 20.12.2008 he was promoted to the rank of
Deputy Ihspector General ofPoIiée (DIG in short) with refrospective effect
i.e. rom the da’re his junior Sri M.Agarwal was promoted. Vide another
order of even date he was further promo’red to 'rhe rank of Ihspector
Generul of Police (IGP in shor’r) in the pay scale of Rs 18400 22400/-.
Thereafter memorandum dated 05.02.2009 was issued under Rule 8,of
oforesqid rules, which contained 5 articles of charges. -In. supercession of
aforesdid mehorondum, another memorandum doted 11‘.02."2009 was

issued which contained the identical charges. Vide first article of charges it

was dllsged that he left the headquarter i.e., Sontilla on 19.05.2005 without
obtalning prior permission. Secohd article of charges. alleges that he
obs‘en'ted himself from duties and stayed at Assam Hou_sé, New Delhi lfromA
23.05.2005 to 28.05.2005 with one lady of doubtful character, other than His
wife. Vide articles Il and IV it was qlleged that he op@oinfed‘one cook
(Grade V) c'xl'goin's} 16*h APBn w.e.f. 20.05.2006 and Sri Tufan Singha an
outsider cé Daftry in General BroncH desph‘e‘ ‘ban on oppoinfrﬁen’r
M(}mm&mjl\y\ely Article V olleges fho’r he misappropriated Govt. money

s

+

J ﬁ(ﬁ@ 6 Rs.7 lacs. 9 documents and 6 witnesses were listed to support

e
> Page3of9




O.A.208 & 252 of 2009

aforesaid allegations. Detailed written statement of defence had been
submitted on 29.03.2001 whereby aforesaid allegations were denied stating
that there was inordinate delay in initiating the departmental proceedings.
Furthermore, vide orders dated 20.12.2008 he had been promoted twice,
namely, to the post DIG and IGP from an earlier do’re, qnd therefore,
misconduct,- if any, stood condoned. Even on merits it was pointed out that
his?_ﬁtronge wife along with Sri P.V.Sumant, the then Director General of
Police (DGP in short) joined hands together and did everything possible to
cause Irreparable dcrﬁqge to his career and repu’rqﬁon. The then DGP
becd‘usve of his. -vindvicﬁve attitude %owdrds him posted him aé Comfncndont
of 5 APBn where other officials had refused to join due to existing
insurgency situation. Vide letter dated 12.05.005, said officfol in a
comf‘nufﬁcoﬁon addressed to the Chief Secre‘for,y made sarcastic and
derogatory remarks against him. On 19.05.2005 he had informed to DIG
(AP} Mr.AK.S.Cassyap who in turn asked him to inform IGP Mr.K.Saikia, as
ADG was out of station, and therefore, he contacted MrK. Saikia and
inforr'néd him seriousness of the matter ond‘ urgency to proceed on leave
immediately. Thereafter he had applied for 7 doys of casual leave after
intfimating all cohcerned. Attention of the authority ‘was drawn io W.T,

MQ Messdge\oddressed to IGP concerned. His leave was rejected without
\{"

y ossud‘blng any reason. In fact he never obsen’red as olleged He was stoytng
\\N\ Qg&{W”h Smti. Maya Sinha, who is his second wife as firstL'rronge wife had
M" i already been dlvorced Regarding Articles Il & IV, it was pointed out thof a

q@ Trig u,g

\qn on flllmg up the Grade-IV posis had been withdrawn vide order dated

_r*

Page 4 of 9




ﬁé

I(

h&fi

Ber

the police station of Haflong being case No. 108 U/S 408 was reglstered‘*‘zipﬁ\\qgh .».«
against Sri Phanibhusan Acharjee, Inspector I/C of 5th APBn, Sontilla. '

‘Criminal proceeding is still pending against him. The said official was also

proceeded with departmental proceedings. During internal audit, it was
noticed that misappropriation was to fhe tune of Rs.5,23,000/- qnd nef Rs.7
lacs. Vide order dated 20.04.2007, the then DGP, Assam inflicted a penolty
of compulsory retirement upon'Sﬁ S.P.Acharjee, though it has been
established that the delinquent had not refunded  Rs.5,23,000/-
mlsoppropnoted by him, and therefore, a loss was coused to fhe Govt., yet

no recovery was made from said delinquent OfflClCl|

In ’rhe.bcckdrOp of aforesaid aspects, he had prayed that the
charge ‘memorand\um dated 11.02.2009 be dropped as the _proceedin,gs
were Initiated with sole intention to defame him, causing agony and

harassment as well as humiliating him in public life.

4. Applicant c:ppedrin'g in person strongly canvassed that fhere
remdins no justification in initiating departmental proceedings against him.
Charges leveled are baseless, unjusﬁfied, concocted and un-called for. It

was further contended that annual mcremen’r due has not been relecsed

ggdyﬁ"l%s for the periods: July ’ro September, 2005 as well as- December 2005

RO D ‘February, 2006 had not been issued which is causing him serious flncmcuol

difficulties. The action taken by the respondents is malicious and only to

/e'lé“ W

his career and reputation. Even otherwise, memo‘randum

that any violation of rules and law had been committed. Regcrdihg Arﬁcle;/

of charge V, it was pointed out that a FIR was lodged by him on 20.12.2003?5"

- 91— 0.A.208 & 252 of 2009

7\ &ﬂ’@
a0
& d 1.0 9 did not include aforesaid period, namely, 21.07.2005 to.

Page 5 of 9 '




Qsﬁg?ureme Court judgment in the case of State of A.P. v. N.Radhakrishan,

& os (3) SLJ 162 (SC) = JT 1998(3) SC 123. It was emphasized that delay

E2appl

gﬁgnwo}dndum dated 11.02.2009, which would establish the seriousness on

— 0 - e
- 0.A.208 & 252 of 2009 - °

RN,
NP

P

Ty

21.09.2005 and 07.12.2005 to 06.02.2006. Applicant also canvassed thaf

because of strained relationship between the then DGP and applicant,

g
™

was posted to a non-cadre post (SP, FRRO), Barpeta. Strong relianc ‘.\wd.s' Gﬁflr;;,

e

S, Wy

- \u ) @f‘ %

placed on AIR 1967 MP 284, Laj Audhraj Singh vs. State of Madhya Pradesh % %gggﬁ :
Y 7

g

through Secretary to Forest Department to contend that master cannot
impose any punishment on a servant for a misconduct which he has
_condoned and if the lapse or misconduct is one which is known fo the
authority before the person is promoted and not one which comes to light
subsequén’r to 1he~ promotion and if the authority concerned knowing of
this lapse or misconduct promo’rgs the Civil Servant without any
reservations, then ‘it must be taken that the lapse 6r misconduct has been

condoned, and therefore, the servant cannot be punished for his lapse or

misconduct. Reliance was also placed on AIR 1925 Calcutta 87,

L.W.Mlddleioh vs. Harry Playfair to contend that if a master on discovering
that his servant has been guilty of misconduct which would justify ‘G_
dismriissal, yet elects to continue’in service, he cannot subsequently dismiss
him on account of that when he had wciVJed or candoned. To contend
that 1he‘re. had been inordinate delay in inifiating departmental
proceedings, reliance was placed on 2010(1)AISLJ (CAT) 147, R.V.Bansal VS

The gpﬁ'umissioner, MCD, whereby reliance was pldced» on Hon'ble

&

T e

remained unexplained cousespr'ej_udice to delinquent official if it is not he.

ant that neither Enquiry Officer has been appointed nor any

/

S ¥ & B _ )
u é‘f/‘érgﬁLeding has been conducted till date except issuance of charge

Na

Page 6 of 9 :




i l ‘ - O.A.208 & 252 of 2009

proceeding or keeping said proceeding pending.

/, NN
( 2

& .

5. At the outset we may note that no reply has been filed in /
S

No?>2/2009 Sri M.K.Boro, learned Addl. Standing counsel appears 'for \\\?\%%

respondent Nos. 1 & 4 in soid O.A. while he appears for respondent No.1 in
OA 208/2009. He had brought to our notice that respondent no:4 has no
objection to regularize the leave period from 20.05.2005 to 01 .06.2007 and-
suspension period from 21.07.2005 to 21.09.2005 and 07.12.2005 fo
06.02.2006. Said reSpongIeh’r also requested the respondent no.3 ifé., Govt.
of "Assam, Home Department to sanction the leave and regularize

suspenvsion. period, but till date nothing has been heard from said |

respondenf.

Vide reply fled in O.A. 208/2009 it has been stated that his
written s’rofement of defence dc’red 29.03.2009 was received by the
departme’nt on 30.03.2009 and thereafter on c:on5|dero’ﬂon of the matter it
was decided to obtain views of the DGP, Assam ondv’vide letter d_d’redv 4
31.03.2009 DGP, Assam was requested fo offef his view. Though he was
placed under suspension -on 07.12.2005, it was revoked and he was :
reinstated on 07.02.2006. Sqid period coula not be regularized as the -

depor&@menfol proc'eedin_gs were drawn on 1 1.02..2009,

6. We hove heord opphcon’r in person; Mrs.M.Das, learned

5>, A POQe7Of’9'
\\JU\I\/N\\”\J“ : . - o .

O AR I N

e T

v <gmpy—
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O.A.208 & 252 of 2009

appearing for respondent no.1 in O.A. 208/2009 and respondent nos.1 & 4 ",

in O.A. 252/2009.

7. CAs already noticed hereinabove, there is no vexplono’rion

offered for the belated charge sheet. Furthermore, no explanation had

been offered as to why no step has been taken in finalizing aforesaid
depor’rmen‘rel provc_eedings. It is'vyell seftled law that “prosecution” should
net become “persecution". Right of speedy trial available to a delinquent -

is opplicqble in departmental proceedings too. It is further not in dispute

that allegations made 'agoinst applicant vide memorandum dated

11.02.2009 were for the yecrr 2005-2006, yet he has been promoted to the

post of DIG as well as IGP vide order dated 20.12.2008 respectively. We

may note that at no sroge, respondents were restrained from preceeding

in aforenoted departmental proceedings against the applicant. Even if

there was delay in iniﬁaﬁng the deporfmenfol proceedings, the delay in

@(@ concluding said proceedings has not been explained. Hon'ble Supreme
) Q‘&tﬂn\N Radhakrishan (supra) has clearly observed that if deloy in

&Qr unexplorned prejudice to the delrnquent employee is wiit large on the face

c,%"‘f:’ ..:»4"" of it, such initiation of proceeding conno’r be accepted. Fur’rhermore, we

Furthermore, the period, namely, 21.07.2005 to 21.09.2005 and 07.12.2005
| and 06.02.2006 have not been regulorized. As per communication of
Accountant General (A&E), Assam dated 15.03.2009, said petiod-requires

to be regularized.
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o

7 8. Taking a cumulative view of the matter, we find no justification
TS
/ l in the contention raised by the respondents that O.A.s are meritless.

Consequently, for the reasons discussed hereinabove, O.A.s are allowed.

Charge memorandum dated 11.02:2009 is quashed and set aside with alf &7 .« 7 9%\%
- consequential benefits. Respondents are also required to regularize: th ?gfg ”
&
period, namely, 21.07.2005 to 21.09.2005 and 07.12.2005 to 06.02.2006. He

will also be entitled to annual increment. Aforesaid exercise shall be

undertaken within a period of two months from the date of receipt of this

order.

O.A.s are dllowed accordingly. No costs.

o R . : Sd/aM;K_-Gupta,_-./ :
G o o ¢ Member(d) i
S : © Sd-MK.Chatirvedi ¥
: L Member (A) '
TRUE COPY 3 i
o e g3 T n A Q\ B it g 3 ks A e e e e b
:_.,,f: &\ p '}‘ ' '
b 4 {ﬁl :
S b Btticet ;’(’ Sty .??b '__w.__l__,__,____ : ] l .
»~entral Administrative Tribuna i
entra q%r T , l
Guwahati Bench
BTG rvahati-F ;
o |
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OFFICE OF THE INSPECTOR GENERAL OF POLICE (PROSECUTION)
ASS/\M ULUBARI :: GUWAHATI.

Letter No. IGP(P)/PF/10/65 - Date 23.04.2010

From :  Shri B.K. Mishra, IPS

- Inspector General of Police (Prosecutlon) [

#r, 7, A’fﬂl.ﬂ‘
M@ ra

Assam, Ulubari, Guwahati Wﬁa;% r"bum; /
(’f'\?
, 21 0 -
To Shri J. Baruah, IAS 2 ,JU‘ ‘ .
Home Commissioner, Govt. of Assam B Guvvangs g s
- Dispur, Guwahati — 6 ' NCI ;%%gm |
Ref : This office letter No. IGP (P)/PF/10/34 Dtd. 05.04.2010.

Sir, |

| Kindly find enclosed herew1th a copy of the Order paseed by
Central ‘Administrative Tnbunal Guwahatl bench on 31.03.2010 in O. A. No.
208/252 0f 2009 for taking necessary action from your end accordmgly.

Enclo : As above.

Your’s faithfully

/ | | (BK Mishra,IPS)
= '- P ) o | L.G.P.(Prosecution)Assam -
@ - o | . Ulubari, Guwahati.

v
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MOST URGENT

OFFICE OF THE INSPECTOR GENERAL OF POLICE (PROSECUTION),
ASSAM:::ULUBARI::: GUWAHATL

Letter No. IGP(P)/ PF/11/81 Dated :- 31-05-2011

To,

i 44 “f") ol 3# YTAPEAE !“‘Ti‘h

The Accountant General of Assam e frep
Maidamgaon, Beltola, Guwahati . FRA YT W
by

=10

2

g

' 4
Sub :- Issuing of new pay slip. 3

=

Guvmhatn Banch
LCReCIRCICEIC]

Sir,

With reference to above, I would like to inform that on repatriation from Central
deputation I had joined Assam Police on 01-12-2004. In Feb/2005 I was posted as
Commandant, 5™ A.P.BN (Sontilla) Haflong and continued to be there till Dec/ 2005. However

my annual increment has not been released since 01-01-2005.

2. In this connection I filed O.A. No. 208 & 252 in year 2009 in the Central
Administrative Tribunal, Guwahati bench wherein A.G Assam was also impleaded as a party.
On 31-03-2010 the Hon’ble Tribunal set aside Government of Assam’s order dated 11-02-
2009 and gave’direc_tions for regularization of service period pertaining to my tenure as
Commandant 5" A.P.BN Sontilla. A copy of the said order is annexed hereto and shown as
ANNEXURE - A.

3. Again, the State Government through its order dated 05-05-2011 regularised the
period w.e.f. 21-07-2005 to 21-09-2005 and from 7-12-2005 to 6-02-2006 as on duty for all
purposes. A copy of said order is annexed herewith and shown as ANNEXURE - B.

4. In view of above, you are requested to kindly issue new pay slip thereby

" releasing my annual increment/arrear etc from 01-01-2005 accordingly and oblige.

Enclo :- As above.

Your’s faithfully
‘\_@ (B K4‘Mlshra JIPS)
}ﬁ e Rt I.G.P (Prosecution) Assam,
v »‘s.ff' Ulubari::: Guwahati

¥ ‘;&‘f
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A IN THE CENTRAL ADMINISTRATIVE TRIBUNAL : GUWAHATI BENCH % W
GUWAHATI éfﬁ
IN THE MATTER OF ’
A Executidn Petition No-15/2011 / \
O\ o\ - .
@‘L Shri Binoy Kumar Mishra
g |
l ......... Applicant.
-Versus-
The Union of India and others
............ Respondents.

-AND-

IN THE MATTER OF
An affidavit by the respondent No- 3 bringing

on record that by the order dated 23-08-2011

in W.P. (C) No- 2988/2011 the Hon’ble High
Court had been pleased to provide that the
‘impugned Judgment and Order dated 31-03- -
2010 passed Ey the Central Administrative
Tribunal, Guwahati Bench in O.A. No-

208/2009 and 252/2009 shall remain suspended. ’

AFFIDAVIT

I, Sri Jishnu Barua, Son of . Late D.N. Barua , aged about 48 years, resident of |
. K[gnéapara, Guwabhati , in the District of Kamrup, Assam, do hereby solemnly affirm and

state as follows:



Nl -

1. That I have been impleaded as_t}'i;é' respondent No- 3 in the present application
and I am well aware and conversant with the facts and circumstances of the case. A copy

of the application has been served upon me and I have gone through the same and

Lt

understood the contents thereof.

N

2. That the present application for execution came up for consideration before the

Hon’ble Tribunal on 19-07-2011. BY the order dated 19-07-2011 the Hon’ble Tribunal

provided that the respondents are required to clarify on next date whether they got any
stay from the Hon’ble High Court. It was further provided that if stay is not granted, the
respondents are required to clarify as to why the order of the Tribunal is not executed and
that mere pendency of the writ petition before Hon’ble High Court is not a valid excuse

for not implementing the order of the Tribunal.

A copy of the order dated 19-07-2011 is annexed herewith and marked as

\ Mlb' pal Guwahatl Bench in O.A. No- 208/2009 and 252/2009, a writ petition being

; .,_{/gv /,(C/) No- 2988/2011 was preferred by the State Government of Assam. The said writ

petmon, W.P.(C) No- 2988/2011 came up for consideration before the Hon’ble High

Court, amongst others, on 09-08-2011,17-08-2011 and 23-08-2011.

4. That by the order dated 23-08-2011 the Hon’ble High Court provided that the
noﬁce of the writ petition wés tendered to the applicant (Respondent No-1 in the writ
petition) and the same was served on the private secretary of the applicant who éccepted
the same and furnished the acknowledgement receipt. The Hon’ble Court further
provided that in addition to the said personal service, it will be appropriate for petitioner
to serve notice on the Respondent No-1 by registered post. It was submitted on behalf of
the writ petitioner that Contempt of Court proceeding in the Tribunal has been initiated

and the matter is fixed on 26-08-2011.
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5. That accordingly, it was provided that the imp ugned -Order dated 31:03-2010

——— . A—c— -

passed by the Central Administrative Tribunal, Guwahati Bench in O.A. No- 208/2009
and 252/2009 shall remain suspended. By the same order the Hon’ble Court fixed the

matter for admission hearing on 16-09-2011.

A copy of the order dated 23-08-2011 in W.P.(C) No- 2988/2011 is annexed

herewith and marked as Annexure-2.

6. That fﬁ’oafﬁdavit is being filed to bring it on record that the order dated 31-03-
2010 passed by the Central Administrative Tribunal, Guwahati Bench in O.A. No-
208/2009 and 252/2009 is kept under suspension by the Hon’ble High Court by its order

dated 23-08-2011 in W.P.(C) No- 2988/2011.

7. That the statements made in this affidavit in  paragraphs

............................................. are true to my knowledge, those made

’ ' .
para -\r\aphs ..... 2.6 2, T8 being matters of records are true to

‘w‘ ‘*.Q‘g

oda
Ka:\nmn (""’@34 formatlon derived there from, and the rest are my humble submissions before the

Regd- V N |
ribunal which I believe to be true.

I swear that my this declaration is true, that it conceals nothing and that no part of

it is false, so help me God.

1k
[ hereunto set my hand to this affidavit on this Q{ day of August, 2011, at
Guwahati.
Identified by:

!
M(f‘“’” | | |  DEPONENT

Advocatels Slerk SOLEMNLY AFFIRMED AND DECLgREDDE ﬁs‘ﬂ;\
EPO 01
“35 i E.D OCATE AT GUWARA4
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~t THE GAUHATI HIGH COURT AT GUWAHATI
* (The High Court Of Assam,Nagaland,Meghalaya,Manipur, Tripura,Mizoram and All'u.nachal Pradesh)

PRINCIPAL SEAT AT GUWAHATI B
Page No. 1

CASE-NO : WP(C),2988/-2011 District : Kamrup
Category : 10057 (Order» of the Appellate or Revisional authority. )

1 THE STATE GOVERNMENT OF ASSAM
REP. BY THE COMMISSIONER AND SECY., DEPTT. OF
HOME, DISPUR, GUWAHATI.

v Petitioner/appellant/ ap_plicant,
Versus ;

1 BINAY KUMAR MISRA & ORS.
S/0 JAGDISH MISRA, DIRECTOR, PROSECUTION, . Contral AdminiztativeT Fre]
ASSAM, NEAR CID OFFIE, ULUBARI, GUWAHATI. , Wmf% & H

. < &

HRR e
2 UNION OF INDIA, | %
REP. BY THE JT. SECRETARY [POLICE], MINISTRY OF
HOME AFFAIRS, GOVT. OF INDIA, NEW DELHI
“3 THE ACCOUNTANT GENERAL, ‘
ASSAM, MAIDAMGAON, GUWAHATI-19 L

Respondent/Opp. Party

Advocates on record for Petitioner/ap
MS. B S GOYAL
JR. GA, ASSAM

N

Advocates on record for Respondents
ASSTT.S.G.L - :
SC, AG S
MR. D BARUAH

W N -

- Summary Of Case And Prayer In Brief.

ey : '
CERTIFIED COPY OF JUDGEMENT / ORDER

| DATE OF FILING APPLICATION | DATE WHEN COPY WAS READY | - DATE OF DELIVERY |

| 24/08/2011 | 24/08/2011 | 124/08/2011 |
BEFORE .‘ '

THE HON'BLE MR. JUSTICE B.K. SHARMA
THE HON BLE MR. JUSTICE C R SARMA

It is submltted by Ms. B. Goel, Iearned State Counsel that notice

y was tendered to the respondent No. 1, byt he declined to accept. On
W such a situa.tion, the notice was served on the Private Secretary to the
| @é/ IGP, Prosecution, who . accepted t%he same and furnished
acknowledgement receipt. Be that as it may in addition to the said

personal service, it will be approprlate for the petltloner to serve

notice on the respondent No. 1 by reglstered post. Steps within three
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K ,  days. o o
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Ms. Goel, learned -counsel for the petitioner also submits that

alleging non- compllance of the impugned judgment, the respondent
has already initiated Contempt of Court proceedlng in the Trlbunal

and the matter is now. fixed on 26.8. 2011.
In view of the above, the |mpugned ]udgment and order dated

2

31. 3. 2010 passed by the Central Admlnlstratlve Trlbunal Guwahatl .

Bench in O.A. No. 208/2009 and 252/2009 shall remam suspended
Llst on 1-6.9.42011 for admission hearing. .

e d]- B . Dhatoras

\ Date:....... Q.. /gf :
SO Superintendent C}py% s;%ﬁg})?
531-NO- [F855- Gauhati High Court
o Z‘{ [Y l” . - Authorised U/S 76, Act 1, 1872
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