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. By Advocate:  Mr.J.P.Das

¢

'RANG.08/2010 (MA44/2010)

CENTRAL ADMlNISRATIVE TRIBUNAL

GUWAHATI BENCH

Revnew Application No 080f2010 | ', e /

In

Misc. Apphccmon No.44 of 2009 (OA 46/2009)
Dcxte of Order: This, |3+ day of September, 2010

HON BLE SHRI MUKESH KUMAR GUPTA, JUDICIAL MEMBER |

B HON'BLE SHRI MADAN KUMAR CHATURVEDI, ADMINISTRATIVE MEMBER

1.  The Union of India represented by
The General Manager )
N.F. Railway -
Guwahati-781 011,

"2, The Commercial Manager

N.F. Railway
Guwahati-781 011.

'3, The Addi: Divisional Railway Manager

N.F. Railway, Lumding-47
District: Nagaon.

4. The Senior Divisional Commercial Manager

‘Northeast Frontier Railway
. P.O: Lumding, PIN: 782 447
District: Ncgqon {Assam).

N.F. Railway, Lumding-47
Distict: Nagaon.

6. The Divisional Commercial Manager
- N.F. Railway, Station Road:
Guwahati-781 001.

7. The Asstt. Commercial Monoger

Lumdmg, Nagcon

By Advocate: - Dr.J.LSarkar

-Versus-

Sri Miinal Kanti Das-li
-$/o Late Nakul Chandra Das
R/o 146/A, Adarsha Colony
Madligaon, Guwahati-781 01 1.
‘Dist: Kamrup {Assam).

*x XXX X%

. 5. . The Divisional Commercaol Manager (Ti cket Checking)

...Review v'opbli'cqnts_

..Opposite Party




RA No.08/2010 (MA44/2010)

ORDER

MUKESH KUMAR GUPTA, MEMBER (1)

Present review application has been filed ‘by Union of India
and others seéking review and recall of an order dated 09.06.2010,
| whereby respondents’ MA No.44/2010.’seeking permission of this Tribunal to
‘Generdl 'Mcmdger to exercise the suo motu power of revisio,nf:l authority

had been rejected.

2 Basic ground urged,.. ih supporf of cforesaidv prdyer, is that as
per clarification issued Vunder Rule 29 of CCS (CCA) Rules, 1965; whiéh is
paramataria to correspbnding provisions of Rule 25 of the Railway Servants |
(Discibiine & Appedl) Rules, 1968, superior reviewing authority can r;éview
the orders of inferior reviewing aﬁfhorﬁy under aforesaid rules. Language
employed uﬁder said rules place no limitation 6f tfime in case such an
exercise has to be undertaken by a superior reviewing authori’ry or by the

President. In other words, there is no restriction of time limit.

3. Dr.J.LSarkar, leamed counsel for review appﬁccnts pIocfng
strong reliance on Afk 1976 SC 1115 M/s. S.B.Gurbaksh Singh v. Union of
India & Qihers, vide para 11 ondlAIR 1969 SC 1257, State of Gujarat v. Patel
" Raghav Natha & Others, édntended ’rho’r fhis being an error of law, exercise
of power of review can be resorted to. Fuither contention raised is that Rule
25 does -nof preclude the General Manager the power vof exercise of

Eeview, when it is not appeliate authority without restriction of any time limit.

4. We have heard Dr.J.LSarkar, leamed counsel for review
applicants, Mr.J.P.Das, leamed counsel for opposite party/original

applicant and perused the .plecding‘s in detail. Before pronouncing the

Page 2 of 3



o . -  RANO.08/2010 (MA44/2010).

'jUdgMent on _revie\;V application, we may note ’rhd OA No.46 of 2009 filed |
by the applicant has been dllowed vide order dated 1.09.2010, whereby
~ orders péssed by fhe discibﬁnqry, appellate and ‘(c;\}isiOndl authorities have
]i _ been.chshed and set aside. The bosic prayer souéhf Qide MA No.44 of
o 2010 had bee to authorize or enable the General Manager to exercise suo
motu power of revisfoncl authority. In our consi&ered view, when the orders
of th_el authorities below, namely, disciplincry, appeliate as well ds ‘of '
revisional hdS/e beén QUoshed and set aside, quesﬁoh of exercising suo
motu poWer of revision does not arise. Aporf from this, we mov note that
fhe penaity was impo‘séd upon the applicant vide order dated 16.1 1.2005.
‘A‘p‘pedl was rejected on 15.05.2066 and revision was also rejected on
20.09.2007. Aimost close fo 3 years period, MA No.44 of 2010 was preferred
by the respondents ‘(R.cilwoys) to seek pemmission to -e*ercise suo motu

power of review. Law. is well settled that in absence of cny time fimit

prescribed by the statute, authority is required to initiate the proceedings
wi;rhin a reasonable time. In our §onsidered view, when the applicant had
dlreody approached this Trbunal chdllenging voi_idi?y of said orders,
exercise of revisionary power, that too suo motu, cannot be said to have

been, within a reasonable time.

5. Ih any case, we are of the considered view that there is no
error apparent on the face of record. and in the given circumstances,

‘noticed hereinabove, RA is dismissed. '

(MADAN KUMAAR CHATURVED!) | (MUKESH KUMAR GUPTA)
MEMBER (A) 4 MEMBER {J)
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GUWAHATI.

R. A. No..'g.‘O./zolo }

IN
M. A. No. 44/2010

3
%
m 3
i

“ 0. A. No. 46/20a9

Shri Mo K_o DaS-II
Vs
Union of India & Ors.

- And -

IN THE OF 3

An applicatio:i praying for
review of the order dated
9.6.2010 in M.A. No. 44/2010
(in O.A. No. 46/2010) under
Section 22(f) of the A.T. Act,
1985 read with Section 24 of
the said Act.

s

- And -

IN THE MAITER OF 3

1. Union of India
‘Represented by the
General Manager,
N. F. Railwvay,
Guwahati-11.

Con‘tﬂ.....v.‘ai

Jo o xwacnafse

Sr. Rivl, Cemaml. Managor
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2 Ihe Commercial'Managér
'N. F. Railway,
Guwahati-11.

3. Addl. Divisional Railway
Manager,
N. F. Railway,
Lumding-47

Dist. Nowgaone.

4, The Senior Divisional
Commercial Manager
N. F. Railway,
Lumding '
Dist. Nowgaon.

5. The Divisional Commercial
Manager ( Ticket Checking)
N. F. Railwvay, '
Lunding. )

6. The Divisional Commerclal

Manager,

Ne Fe Railway; Station Road,

Guwahati-1

7. The Asstt. Commercfal
Manager,

Lumding, Nowgaone.

esessse Applicants.
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S/0 Late Mukul Ch. Das
147/A, Adarsha Colony

X

2

d

Y

8rl Mrinal Kanti Das-II r?
-
p
Maligaon, Guwahati-11. ﬁ

esccsee Respondent.

The review applicants most respectfully states

as under 3 -

1. That the aforesaid order dated 9.6.2010 has been
received by the Counsel for the applicants on 18.6.2010
was thereafter received by the office of the applicant No.
1 (Respondent’ No. 1 in 0.A.) on 21.6.2010.

2. That the applicants respectfully states that the
M.P. No. 44/2010 was filed during the pendency of the O.A.
it has come to the notice-of the higher authorities that the
copy of the inquiry report was not served on the applicant
of the O.A. receiving acknowledgement and calling for his
written representation as mandated by Rule 10(2)(a) of the
Railway servants (Discipline & Appeal) Rules, 1968, and the
General Manager as Head of the Zonal Railway is competent to
pass necessary orders for due compliance of the procedural
requirements. During the pendency of the 0.A. the permission
of the Hon'ble Tribunal was prayed for.
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3. 'That. as per law, laic{ down by the Hon'ble Apex é
Court, non-supply of copy_of Enquiry report would renier g
the order of penalty bad calling for a remand to the iz %
authorities, later on law of prejudice/no prejudice has ﬂ é%
also been enunciated. ‘:&f g
£

4. That the General Manager, the authority under

Clause (1i1) of Rule 25(1) of the R.S. (DAR) Rules, 1968

and the President, and Railway Board (Clauses (i) and (11) -
under the said Rule 25(I), are, it is respectfully stated
competent authorities to pass revisional orders in the
present case. The General Manager has not considered or
passed any order himself in the present case. The'ousting

of power under Rule 25(4)(i) is not applicable, which
cbntemplats revision by the same authority which passed

the order 1s not permissible. It is respectfully submltted
that the General Manager is competent to exercise revisional
power; the Railway Board, and the President are also
competent, the prayer was made for e;ercise of the power

by the General Manager. It is humbly submitted that for
exercise of the power by the General Manager in the present
case, there is no restriction of any time limit under proviso
to Rule 25(5) of the Rules, 1968. In view of the said provision
of law clause (4)(4i) of Rule 25 is also not applicable in

the present case.

5. That the words "in these rules" in Rule 25(1) also
include the Rule 25 itself and the contents of the said rule
25 do not preclude the General Manager to exercise the power
of revision, when it is not the appellate authority, without
restriction of gni time limit.

Contd. L 05
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6. That as mentioned in the order of the Hon'ble '.:E % 3:‘3. 4

{ &

Tribunal it is stated that no mention was made about

Preeident,-because the Rules provided for President's

pewer even when he is the appellate authority, and in the
present case the General Manager is higher than the appellate
authority and’ has not passed any order either as-appellate or
revising authority, and therefore it was considered scope/

time for invoking President's power had not occured.

-7 That Rule 29 of the CCS (CCA) Rules, 1965 is the
Revisional provision for Central Govt. Civil servants except
Railways, for whom Rule 25 of R.S.(D.A) Rules, 1968 is the

provision.

A}

Government of India's Instructions on Rule 29 of

" ¢Ccs(CCA) Rules, 1965 is as under 3

Whether an order of revision can be further revised

and 1f so, the authority competent to do do *

Clarification given on points relating to Rule 29
of CCs(CCA) Réles, 1965 is giéen below 3

n—-u——-———-——-‘———-.—e—.———«———————-——-»n

(a) Rule 29 of ' A reviwing authority as soon as '
CeC.8(C.C.&A.) Ru ' he passes an order of review would
_~les authorises 'vexhaust his powep under rules and '
revievw of "any ' would become functus officio. In viey'

order made under ' of the proviso (2) of sub-Rule(1) !

Contd....6
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‘these" Do the words '
''these rules' inclu '
'~de an order of
'review under Rule 29
'be further reviewed?'
' . :
"(b) Can the Preside-'
'nt review an order
"passed by him under '
'a Rule other then
'Rule 29. '

) t
H !

.
t !

of Rule 29, "'he cannot review his ,
own order. Eowever,‘a superior ,
regiving au}hority can revievw the,
orders by an inferior reviewing .
authority under the aforesaid 1
rule. '
The languagé of suﬁ-rule(l) of

' Rule 29 would show that the :
reviewing authorities including .,

the President can "review any '
order under these rules". The
words "any order" indicate that ,
any order passed by the President,
including an order passed as a ,
result of review-under Rule 29 .
itself, would be an order nnﬁér '
these rules. The second proviso
to this Rule limits the power of !

review in the case of certain '

reviewing authorities like the !

Auditor General posts and Teleg- !

raphs Board, and Head of a '
Department to the order passed by'
subordinate authorities only. No !
such,limixat;on has been made in !
the case of President. The Pre- !
sident can, therefore, review his'

own orders passed by him including

an order passed under Rule 29 itself.

Contdeeee?
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(Above clarification has been incorporated from the Book ;L:%\g‘ci
o

Departmental Enquiries against Gévernment Servant's, by .
Ejaz Ahmed, 1998 ed, Ashoka Law House, New Delhi, P.1028).
It is stated that the l1imits stipulated for Auditor .
General, Post and Telegraph Board and Head of a Department
is also the limit for the Railway Board and the General
Manager, i.e. to the order passed by subordinate authorities
only in the matter of Rule 25 of R.S.(D &A) Rules, 1968.

Copy of the above clarification

is enclosed as Annexure-~RA-1.

Mpgq\,—éﬁ%‘ aff Vel en &cshed 1618/
i3 encload oA Anvaxeam. gA-Q

8. That it-is respectfully stated that the order dated

9.6.,2010 has in effect made the proviso to Clause(5) of
Rule 25 non-existant 1.e; the mandate of the rule empowering
General Manager to undertake revision "without restriction.
of any time limit." This has been the main reason of the

rejection of permission of revision by the General Manager.

9. That sub-rule (4) of Rule 25 prohibits exercise of
pover of revisipn in the cases the appelléte or revisional
authority "where it has" passed orders, i.e. the revisional
authorigy whe:e it has passed orders cannot again exercise
power of revision. There is no restriction in revision of

the order of lower authority, by higher authority.

10. That 1t is respectfully stated that in case of

revision there may be :

Contdo LY 08
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(1) An application by the delfnquent. The right .: gigi
of the applicant for revision is governed bya‘g &

the Rule 25.

(11) Revision may be on hi« or its own motion or

: othervise!, “revise any order made under these

‘rules". |

,4‘ -

The exercise of revisionary power 1t is humbly stated, that
shall be following provisions of Rule 25. The words "order
unﬁer these rules" as mentioned in (11) above it is respect~
fully submitted, includes order under que 25 also. It is,
therefore, permissible for suo mbto revision by pigher
authoriﬁy of the revisional order by subordinafe authority.
Time frame shall heve to be maintained. In this connection
it is reiterated that under proviso to Clause (5) there is
no restriction as to time 1limit for such exercise of power

by President, Railway Board and General Manager.

11 . That it is humbly stated that in para 5 of the order
dated’9.6.2010, it has been ébservedwl...a revision can be
undertaken by the Railway Board or by the President without
restriction of any. time limit". It is submitted that the
ommission of Genéral Manager in this context has rendered
the order dated 9.6.2010 perverse, and deserves to be
reygiwwed/and order modified. |

12. That para 7 of the order dated 9.6.2010 it has been

observed that when the M.A. 44/2010 had been preferred on

9.3.2010 a period of. two and half years beginning from fhe
Contessce9
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date of revisional authority order or about five years P% «

from the date of the order inflicting penalty had expdred..
Thus it 1s nelther within six months or one year. These
observations have been made on examining the case under

Sub-Rule (2) and Sub-pule(s). -

‘It is respectfully submitted Sub-rule(2) is not
applicable, and as regards sub-rule(5), rule should be read
as a whole, the proviso of sub-rule(5) ought not to have
been.omitted from consideration by the Hon'ble Tribuhal.

Said proviso reads as under :

"provided that when revision

is under taken by the Railway
Board or the General Manager

of a Zonal Railway or an authority
of the status of a General Manager
in any other Railway Unit or
Administration when they are

. higﬁer than the appellate authority,

and by the President even when
he ig the appellate authority,

”~

this can be done without restriction

of any time limit.

Respectfully it is statedlthat an error, has crept into the
order of the Hon'ble Tribunal as regards the fact, in as
much as 1t is not a case of revision on a petition by the

employee. An error has also crept in for ignoring the

proviso to sub-Rule(5). Nonwepplication of mind and ommission

Contdeecesel0”
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of proviso to Rule(5) have rendered the order of the ;é

Hon'ble Tribﬁnal, resulting in denial of cause of justice,
which in humble submission of the applicants (respondents
in 0.A.) calls for a review of the order, and for orders

for cause of justice.

13. That the prayer in the M.A. is for review by General

Manager on its own motion for which permission of the Hon'ble
Tribunal has been sought for due to the pendency of the 0.A.

It is not a case‘onlany petition by the delinquent.

14. That in the circumstances explained above, it is
respectfully submitted that, the order dated 9.6.2010 of the
Hon'ble Tribunal in M.A. No. 44/2010 deserves to be reviewed.

The review is also prayed for on the followlng, amongst other.

A/””\\
/

~-GROUNDS -

(1) For that there has been a grieviéus ommission of
the statutory provision of law under proviso to

Rule 25(5) of R.S.(D.A) Rules, 1968.

(11) For that clarification of Rule 29 of CCS(CCA) Rules,
1965 (analbgous to Rule 25 of R.S.(D.A.) Rules, 1968)

existe that an authority cannot review his own order,

by an inferior reviewing authority. The same position
Contdeeesll
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a supertér reviewing authority can review the orders -
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(111)

(iv)

(v)

(vi)

|
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is true for Rule 25 of R.A.(D.A) Rules, 1968,

It ites r A
afsz g afasy o

For that the non-obstente caluse is applicable to
Rule 25 itself also. This does not obliterate any
provision of the.said rule, rather it reinforces

the legal position for cause of justice, spec}fying
powers by the General Manager and others for ‘on 1ts
wwn qotion: and such powers are exerciseable without ‘

detriment to any provision of Rule 25 or other rules,
and without detriment to any partye.

For that in tpe instant case the prayer for permission .
has been made,innocuous reason, for examination as

to the compliance of procedure under the rules of

1968, particularly as regards supply of the copy of

the report of the Enquiry. In any event of the matter ©
this power would also be exercised following mandats

of Rule and laﬁ.

For that General Manager is competent in the present
case to exerciqquévisional power without restriction .
of apy time limit and before exhausting this power,

it has .not been considered fit to invoke President's

power.

For that the Hon'ble Tribunal has not read the facts
Pres prllivs

correct*A to observe and refer to President in the

matter of the revision, &.M. ' cormpdad sl

Contd. oo ".12
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{(vii) For that the time of six months and one year in % é g‘?

sub-rule(5) is not applicable in the matter of

the exercise of power by the General Manager.

Errors of fact and law hastcrept into the order

' dated 9.6.2010 of the Hon'ble Tribunal.

The applicants craves for liberty to present

other Grounds during hearing, as and whén called for;

Under the circumstances the
applicants pray that the Hon'ble
Tribufal may be pleased to in

voke the power under Section 22

(f£) of the A.T. Act, 1985, read

with Section 2:£{of the said Act,

v N

and Section 151 of the C.P.C., and
be pleased to admit this applicatiﬁn
and be pleased to review the or@er
dated 9.6.2010 passed by this Hon'ble
Iribunal, and be pleaseﬁ to pass
orders setting aside the said ordér
dated 9.6;2010, and permit such
exercise by the General Manager

as prayed for, and/or pass such
other order/orders as the Hon'ble
Tribunal deems fit and propefi;he

circumstances ¢f the case.

And for this the applicants shall pray.
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AEEFIRAYIZ.

I, shri Jdima k) SSeviiene.., aged about
cees AJ years, son of L@%MM°‘\%8MM '
working as .-..S.".Q.‘A; “—.M._/L.Ui”’“".q’iw F. Railway, do
hereby solemnly affirm and say that I am conversant with -
the facﬁs and circumstances of the cace, and that I have
been authorised by the other applicants to swear in this
‘. " ©affidavit which I do accordingly and say that the stateménts'

in para 1 to 14 and the Grounds are true to my knowledge -

and'that I have not suppressed any material facts.

| | _ |
I sign this verification this .JAL day of July,
2010 at Guwahati.

° Identified by me | " Signature.
. ' A}*\o, SN wfesr wew wifasy wams
i /@ &S \4(\ . " qe @t WA/l
oS\ . _ Sr. Divl, Comml, Manage
Advocate. - Solemnlywaffimvgdmbefore ne

being identified by ..3N: o
QOIC_;C\W‘. L@m this oiol"ooo
day of July, 2010, at Guwahati.

‘ \”
» o e~ L™
Signature.
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Control and Appeal) Rules, 1965, for revising the penalty imposed on an
employee if such a revision is necessitated under some peculiar circumstances,
as for example, in a case where the penalty of recovery is ordered but sub-
sequently it is found that no loss has been sustained by the department.!

B Effect of setting aside of appellate order :
An appellate order replaces the punishment order. Accordingly, if an

appellate order is set asid
will also simultaneously st
be ne

M Whether an order of revision can be
authority competent to do so :

e for procedural defects, the punishment order
and quashed. In such a case, it should, therefore,
cessary to initiate de novo proceedings against the concerned officer 2

further revised and if 0, tnge

Clarification given on points relating to Rule 29 of the C.C.s. (C.C. &
A.) Rules, 1965, is given below—

Point raised

Clarification

(a) Rule 29 of the C.CS. (£.C & Al

Rules authorises review of “any
order made under these”. Do the
words ‘these rules’, include an
order passed under Rule 29 as
well, ie., can ey ] =) lile
review_ninder Rule 29 be furtheg

reviewed ? o
Cmmmsmisnimmamnget.

(b) Can the President review an order

passed by him under a Rule other
than Rule 29 ?

Contrag g
S AT g
Rt YA,
ity
]
/ 2T g

_%)No such limitation has been made in the

A reviewing authority as soon as
he passes an order of review would
exhaust his power under rules and would
become functus officio. In view of the
Proviso (2) of sub-rule (1) of Rude 29, he
cannot review his own order”However, a

superior reviewing authority can review ‘ '/
e orders by an inferior reviewing

authority under the aforesaid rule.

The language of sub-rule (1) of
Rule 29 would show that the reviewing
authorities including the President can
‘review any order under these rules”.
The words “any order” and “under these
rules” indicate that any order passed by
the President including an order passed
as a result of review under Rule 29 itself,
would be an order under these rules. The
second proviso to this rule limits the
power of review in the case of certain
reviewing authorities like the Auditor-
General, Posts and Telegraphs Board,
and Head of a Department to the order
passed by subordinate authorities only.

case of the President. The President can,
therefore, review his own orders passed
by him including an order passed under

L.
2.

Rule 127 of P. & T. Manual, Volume 1.
Rule 129 of P. & T. Manual. Volume II1.

Rule 29 itself.
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(g) Ifitis felt that a penalty should be enhanced action should y¢ initiated within 6

“months. This restriction should not be evaded by cancelling the earlier penalty.

[R.B.E. 104/90]

It has been clarified by Railway Board that Rule 25(5) is applicable only in cases of -
suo-moto revision by the Revising Authority and not when Revision Petition is submitted
by the employee. [R.B’s. No. E(D&A)95 RG-6-40, dated 30.9.96;, RBE No. 104/96.)

(5) No time limitation when the case to be revised by General Manager or Railway
Board :— When the revision is undertaken by the Railway Board or the General Manager
of a Zonal Railway or an authority of the status of a General Manager in any other railway

A WRQX L (4_

=t

unit or administration when they are higher than the appellate authority, and by the president N/

even when he is the appellate authority, this can be done without restriction of time limit. -

(6) Bar to exercise the powers of revision = Po:wers Of revision shall not be
exercised 1—

(2) By the appellate or the revising authority where it has already considered the
appeal or the case and has passed orders thereon, and

(b) By arevising authority unless it is higher than appellate authority where an appeal
has been preferred or where no appeal has been preferred and time limit laid down
for revision by the appellate authority has expired.

Note :— This rule will not apply in cases of revision by the President.

(7) Procedure for revision should be commenced after appeal — The proceedmgs
for revision shall not be commenced until after :—

(i) the expiry of the period of limitation for an appeal;-
(i1) the disposal of the appeal where any appeal has been preferred;

Provided that the provisions of this rule shall not apply to the revision of penalties in
cases of railway accidents.

(8) Revising authority when the railway servant transferred :— In terms of Sub-
rule 1 (iii) and 1 (v) of Rule 25 of the Railway Servants (D&A) Rules, 1968, only that
authority can act as revising authority under whose control the railway servant is working.
It would, therefore, not be permissible under the said rules for the authority on the Railway/
Division where the employee was previously working and punished, to act as revising
authority after his transfer from that Railway/Division. The revising action can be taken
only by the appropriate revising authority on the Railway/Division where the employee is
working at the time of the proposed review.

In cases, however, where the appellate authority act as revising authority in terms of
Sub-rule 1 (iv) of Rule 25, within the prescribed time limit, there is no objectxon for the
appellate authority to act as a revising authority even after transfer to another
I‘{ill_\_w_amnsm ~ [RB’s.No. E (D&4) 69 RG 6-8 of 19-6-69].

/(9) A revising authority, as soon as, it passes an order of revising would exhaust its
powers under the rules and would become functus officio. ¢ cannot revise its own orders.

However, a superior reﬁ'gging authority can review the orders by an inferior revising

authority under the rulcs. [G.I, MHA No. F 3911/69 Ests. (4) 16 A of 16.4.69.]
- ml
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P e CENTRAL ADMINISRATIVE TRIBUNAL
R GUWAHAT! BENCH
Q .
cf‘“o ’ ,‘_\[&Q‘\ ' Misc. Application No. 44 of 2010
5 B
" Original Application No.44 of 2009

Date of Decision: This, the 09th day of June, 2010.
R GUPTA, JUDICIAL MEMBER
STRATIVE MEMBER

HON'BLE SHRI MUKESH KUMA
HON'BLE SHRI MADAN KUMAR CHATURVEDI', ADMINI

The Union of India & Ors. o . |
.. Misc. Petitioners/Respondents 1
By Advocate: Dr.J.L.Sarkar, Rallway Standing counsel
. ) | -Versus- |
Sri Mrinal Kanti Das-ll
a Opposite party/applicant
, ' {Centrai o
By Advocafe: Mr.J.P.Das ' Ay A'dm‘“mmtéveﬁbunaf
AT e

ORDER(ORAL ; 21 JUL 2010 i

MUKESH KUMAR GUPTA, MEMBER (J); . Jawr it

been disposed of vide order dated

Initially, O.A.46/2009 had
made in M.A.44/2010,

'16.03.2()10 'oc‘cepﬂng the prayer of respondenfs

d sought permission of this Tribuna! “to appropriate

whereby they ha
to exercise the powers of fevisiond!

~ quthority le., the General Manager

‘f‘-’*"“’."“:,L,;,ipg{thority. said order had been challenged befare iheHon“ble High Court

e v‘i‘gg% W.P.(C) No.2814/2010. Vide order dated 17.05.2010, qforesg\id,fpr”der
~ hod been quashed and set aside and the matter was remifted to

Page 1 ¢c
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consider afresh in accordance with law by a Division Bench. Hence, the

matter i.e., M.A.44 of 2010, was taken up for hearing."

2. The case of the applicant is that in a departmental

proceedings inlfiated vide charge memorandum dated 03.09.2002,

penalty was Inflicted vide order dated 16.11.2008. Appeal as well as

revision had been dismissed vide orders dated 15.05.2006 dnd 28 09 2007'

respectively. Challenging the same, presenf O.A. was filed. Dunng lts
pendency, the respondents filed M.A. 44/2010 seeking permission of this

Tribunal to exercise revisional authority's power by the General Manager.

. ' 3. Learned counsel appecnng for the oppllcanf Mr.J.P.Das
contends that Rule 25 of the ROIlWOY Servants (Discipline & Appedl) Rules,

1968 is :ncpplicable |n as much as said provisions are opp\icoble only

. whep the appeal as well as revnsion Gre not preferred, and the ﬂme lirmt

revision by any authority except the President. Admittedly, vide M.A,
No.44/2010, perm’tssicin was not sought to exercise the power of revisional
authority by the President, and therefore, said provislon would have no

application at all.

< ' . ~

4, On the other hand, Dr.J.LSarkar, ‘I'eorned counsel for the

respondents states that Rule '25.of aforesald rules beglns with non-

e Lo bt i T

obstante clause and the authorities prescribed therein, namely, the

hommenAu Grram i e v

“ Presnd;m— -Railway Board, General Mcnoger and cppellate authority not

J“/
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M.A.44/2010 in O.A.46/20

(9 -
below the rank of Divisional Railway Monager as well as other cufhonﬂes k g
not below the rank of. Deputy Head of the Departmenf can exercise the |
power of review either on his or its own moﬂon of ofherWIse and confirm, | ;

modify or set aside the order besides remiiﬂng hgo_k to the outhoritv which

passed the order.

5. Rellance was placed on Sub—R'ui'e' ('8{),’0’8 well as Sub-Rule (5) of

the said Rules. Sub-Ru'l‘e (3) provides the mcnnerllzn which application for

revision has fo be dealt with. Sub-Rule (5) requires that g fe'vlsioncan be

undertaken by the Railway Board or by the Presidenf without testriction of

any tirﬁe limit. Thus, it was cdnvqssed that vsince Rule 25 begihs with non-

obsfonte clause, which overrides the other provislons of 1948 Rules and
N

thus, respondents were well wlthln fhelr rights fo saek permlssion to

exercise the powaers of revisional outhorify

\/ We have heard learned-counsel for both sides, perused the

pleadings and other materials placed on record lncludln‘g Rule 25 of the
Railway Servants (Disclpline‘ and Appedal) Rules, 1968. In order to
~appreclate the contentions raised, It would be ~expedient to note

‘ : complete text of sold'rulves, which reads thus:-

“25. " REVISION
(1) Notwithstanding anything contained In these rules —

: the Preside'nt or

"-the chlwoy Boqrd or

rthe Gene of - Rallway
- Admiinistration or an duthorlty of thdf status in the
case of a Railway servant serving under his
control, or
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(v) the appeliate authority not below the rank of a
Divisiondl Rallway Manager in cases where no
appeal has been preferred, or :

(v)  any other authority not below the rank of Deputy
Head of Department In.the case of a Railway
servant serving under his control-

may, at any time, either on his or its own motion or otherwise,
call for the records of any inquiry and revise any order made
under these rules or under the rules repealed by Rule 29, after
consultation with the Commission, where such consultation is
necessary, and may-

(a) confirm, mbdify or set aslde the order; or

(b) confirm, reduce, enhance of get aside the
penalty imposed by the order, or impose any
penalty where no penalty hds been imposed:; or

(c) remit the case to the authority which made the
order or to-any other authority directing such
authority to make further Inquiry as it may
consider proper in the  crcumstances of the
case:; or '

(d) passsuch ordérs as it may deem fit:

Provided that -

(a) no order imposing or enhancing any penaity shall

be made by any revising dUthority unless the

, Railway servant  concerned has been given d

® | reasonable  opporunity of  mdking d
' | ... representation against the penalty proposed;

(b) subject to the provisions of Rule 14, where it is
proposed to impose any of the penalties
specified In clauses (v) o Ix) of Rule 6 or the

. | penalty specified in clause (iv) of Rule 6 which .
‘ . falis within the scope of the provisions cantained.
in sub-rule (2) of Rule 11 or to enhance the
penalty Imposed by the order under revision to ¥
___any of the penalties speaified In this sub-clause,
Zibung, No such penalty shall be imposed except after
" <¥ollowing the procedure for inquiry in the manner
¢, lgjd down In Rule 9, unless such Inquiry has
i\ alfeady been held, and also except after
i+ consultation with the Commlssion, where such
" consultation is necassary.
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(2) 'No proceeding for revlsiomshall be-commenced
until after - S '

()  the expiry of the period of limitation for appeal;
or - S .

()  the disposal of the appedl where any such
appeal has been prefemed:

Provided that the provisions of this sub-rule shall pot
apply to the revision of punishment In_case of Railway
accidents. , A

(3) An application for revision shall be deait with in the
same-manner as if it were an appeal under these rules.

(4) shall be exarcised under this rule -

i) bydlhe appelate orrevising authority yherell hos
Glreadyiconsidered the gppeal of the. case and

by d revising avthority unless It Is higher than ihe
appeliate quthority where an appeal has been
crefered or where no appedl hos been
preferred and the time fimit laid down for revision

: b‘z\ the appellate authority, has expired:

_Provide_d_,tbct/hgt_hi_ag _contaihed in clauses (i)
and (i) above, shall apply to_revl resident.

(5)  No action under this rule shal be inifiated by -
(@) an appeliate autherity other than the President:

or . o o
@ (b). the-r_gxi_sl_rlg_oy_tbg_dﬁﬁ&'ménﬂoned in tem (v) of
sub-rule (1}- .

after more‘thcn six months from the date of the g[g‘ er to be
revised In cases where it is proposed:-to Impose or enhance a

penalty or modify the order to the detiment of the Raliwd
< servants or more than pne yea after the date of thHe order to
be revised in cases where it is o to ~e or cancel

—:fhe penalty imposed of modify"the order In favour of the -
,{"}g.;\t'-:\\._rs!stfagfg?]woy servant: | |

N
% /¢ \Provided that when revision Is underfaken by the
¥ Rallyay Board or the General Manager of a Zonal Railway or
~"an_authority of the status of a General Manager In dny Other
Raifway Unit or Administration when.they are higher than the gl
appellate Authority, and by the President even he Is the gz

“JOAE
[ P 4 o G
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ority, this can be done wlthout‘restricﬂon of

appellate auth
any fime limit.

Explanation: For the purposes of this sub-rule the time limits for
revision of cases shall be reckoned from the date of issue of
the orders proposed to be revised. In cases where original
order has been upheld by the appellate authority, the time
imit shall be reckoned from the date of issue of the appellate

orders." ‘
(emphasis supplied)

Admitted facts aré that charge memorandum dated 02.09.2002

contained one article of charge to the effect that applicant failed to

maintain absolute integrity and ‘devotion to duly in as much as on

n of Rs.100/-

annamemet

d and accepted illegal gratificatio

(] 20.11.2001, he demande

- for providing @ slieeper class birth in train No.5621. Since the charge had

been denied, an oral enguiry was held and vide penalty order dated

scale of pay for two years

16.11.2005, his pay was reduced to lower time
Ty

utory appeal was rejected on 15.05.2006.

e——

also rejected on 28.09.2007. Challenging aforesaid orders,

with c(Jmulcﬂve effect. His stat

Revision was

Y
3
P!

d
&

7.03.2009. Notices were issued vide order

:

———r
present O.A. Was preferred on 1

=
big'S

T A

e

dated 17.08.2009. Reply had not been filed to O.A. despite last

@ opportunity granted on 15.12.2009. Thereafter, M.A.44/2010 had been

P s e Sk

filed with the followir\Q relief:-

LIPS 20 A0 &

this Hon'ble Tribunal may be
order for gllowing to goss./";

ropriate order appr a uthorit e,

R .\ ) General Managet N.T. =y Tor The ends of Justice
91 AU \,‘ h Feafar s petioner shall be remain ever grateful.” ;
1

“In the circumstances,
pleased fo Ppass an

 ([emphasis supplied)

i
¥

‘J"/.’/:;

AL -
._)s'“’/ L . .
7. As noticed hereinabove, appeal as well as revision had been

attended fo and rejected by the concerned quthorities. Thus, limited
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arises for consideration is whether there*ls»;gny»gs;u,bsjonce in the
nfirety and

srayer made vide KAA.44/2010. Rule 25 has to be read In ifs e
bi frue that Rule 25 of sald rules begins with non-

guestion

not in isolation. It is no dou
tanding anything contained in these

obstanie clause, namely, ‘Notwiths
he other provisions of said rules

‘ .
ulas'. In other words, said rules overrides t

aul as far as understanding and Imp|ementaﬂon of said rules is

cning of each

clause has to'be-given effect to. Law is well setiled that the intention of
| g authorities has to -be go,th,_ered from

the Legislation/rule -makin

cerned, said rules has to be read as a whole and me

conc
the

language employed in the rules and given its full meaning. No paﬂ of the

rules either rmade unworkable or rendered otiose. Under Ssub-Rule (1), five

powers of revision,

authorities have been authorized to exercise the
namely, the President Railway Board, General Manager, appellate
yether

uthority not below the rank of Divisional Railway Manager and an

of Deputy Head of the Department. Even

'&g .

& #ithprity not below the rank
¢sf = €
[- "“’ i ™ & rcn e of that power hinges by the time limit provided under Sub-Rule
j ] : g%, <ias well as Sub-Rules (4) and (5). Under Sub-Rule (2). the proceedings for
Sk

er sion cannot be inlﬂoted after, (i) the expiry-of the period of limitation;

ch appeal has been

...
G

the disposal of *he appeal where any su
l.e., "six months

-~~-«-»«M,_M_m"9_[ (i)
nder Sub-Rule (5), similar time limit Is prescribed

preferred. U -
4", where It is proposed to impose

frdm the date of the order to be revise
or enhance a penally or modify the order to the detriment of the
alinguent. However,' said period is enhanced to “"one year" when the
the penalty imposed in favour of the

proposal is ’to reduce or cancel

'/
..\\‘”H\
= ‘ °7/\

de‘linquenﬂf;_;, L
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Guwahati Bench

- Examining the case aﬁﬁé"’gd*frem«elfﬁ’éi angle - Sub-Rule (2)

or Sub-Rule (§), we may note that even last order of the reivisional

authority had been dated 22.09.2007. Even on the date, when the M.A. |

S N e AT DR e

begmnmg from fhedcn‘e of the revnsuonol outhorﬁy order orr obo'r flve H

yeors from the date of the order lnfllchng penalty had expired. Thus, it is

neither within six months or one year even it is presumefj that General

P—

Manager of N.F.Rallway jnfended to exercise powers ofrrrrevision in favour
of the applicant. As far as Sub-Rule (3). as reproduced hereinob_éve, Is
concerned, it only provides with the mode for dedling with the
Oppl-ivc‘:c:’fion for revision qnd‘”héfhing“’elg»e can be read in between and
added to It. It does not change the colour and contents of the revision
pefition and exercise of such power. Similarly, Sub-Rule (4) also puts an
embargo on exercise o\f\ such p'ovy'er,'namely, when 1hé.appellcte or
revisibnol authority have considered revision, the power of revision cannot
be exercised. Sub-Rule (4)(ii), xqt further provides that revising authority
cannot initiate any action unless it Is higher than the appella’ré authority
where o'n appeal has t'zeen preferred or no appeal has been préferred
and the time limit for making such revision‘hcs expired. In present case,

the applicant had exhausted the power of appeal as well as revision, ond

w

i »/
both of such petitions had been rejected, as noticed herelncbove Thus,

examining the case from either angle, we are of the consndered view that

exercise of power of revision under Rule 25 of said Rules was not available

4.A.44/2010 in O.A.46/2009:%



revision was Rroposed to be exer C'&@,%,BVQQ.@,,ELQQJQ@Q, which Is the only
¢ S S TN TRl e e eiidins

O3Ub-Rule (5) of Rule 25,

exception provided under proviso t

8. Thus, we qre of the considered opinion that there is no
substance and justification in ‘M.A.44/2010. Accordin

aly, M.A.44/2010 is
,[g_—:fj.eic\fed.

..+ 8d-MK.Gupta
0 ‘Sd-M.K Chaturvedi
Bt  Momber(a)
Sect—f?.wf(‘ﬂfm‘p‘-,w Judn oo - -

Sentral Adminjs Ay

Guwakhati Bener.
‘?W[FT?%/GU‘W?‘P:ZJ- :
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