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CENTRAL ADMINISTRATIVE TRIBUNAL

GUWAHATI BENCH

Review Application No. 04 of 2009 {in 0.A.1 5/2009)
| And |
Review Application No.05/2009 (in O.A.142/2009)

Date of Order: This, the 16" Day of Oc’rober, 2009
HON'BLE SHRI MANORANJAN MOHANTY, VICE CHAIRMAN

HON'BLE SHRI M.K.CHATUR_VEDI, ADMINISTRATIVE MEMBER

R A No. 04 of 2009 (in O.A.15/2009)

ot

Z_okfr Hussain Barbhuiya & two others

«ee Applicants
By Advocate: Dr. J. L. Sarkar.
-Versus-
Union of India & Others e
" ......Respondents
o . R
By Advocate:  Mr.Kankan Das, Addl.C.G.S.C. Co
R.A. No. 05/2009 (in OA 142/2009)
. T At .‘S?-,
Shri Abul Hussain Sadiail < b
: ‘ ... Applicant
By Advocate: Dr. J. L. Sarkar.
-Versus-

Union of india & Others

...... Respondents

By Advocate:  Mr.M.U.Ahmed, Addl._C.G.SSr/

S
R



R.A. No. 04/2009 (in OA 15/2009)

R.A. No. 05/2009 (in OA 142/200%9)
ORDER '
16.10.200%

MANORANJAN MOHANTY. (V.C):

Applicants of O.A. No.15/2009 have filed R.A. No.04/2009
seeking review of final order dated 11.09.2009 and Applicant of OA
NO.142/2009 has filed R.A. No.05/2009 seeking review of final order dated

11.09.2009.

2 Applicants, of above said cases, were candidates for the
posts of Firemen under Réspondenf Organization. While the Adyedisement
required c_qndidcﬁes ’wifh Matriculation with six—moniﬁ’s Fire-fighting
Training, the Applicants had some sorts_of _pne_-mqu’rh Training _in_ an
institute. Thus, fhéy were n_p’r eligibie o’r all to face the recruiihenf. Later,
an executive instruction was issued {and a set of new Rules were framed)
" not requiring the Trdining in Fire-fighﬁng for the candidates. However,
Matriculates of a specified physical standard were required for the post in
question. In the said circumstances, a fresh Adverﬁsemen'f was issued, for
the post in question, inviting applications. Such of the candidates {like the
Applicants) who applied pursuant to the first Advertisement and who
were: witﬁin the age, were, diso cdled to face the physical
fesf/recruifmenf. Some of the candidates (as that of the Aépliconts)
app;ooched the Hon'ble Gauhati High_ Court and lost. They approached
the Division Bench of the said High Court;_ where it was held that there
were want of jurisdiction and, in the said premises, those condiddtes {who
approached the Hon'ble Court) approached this Tn'bund with OA No.él‘

of 2009. Similarly piaced present Applicants also approached this Tribuﬁ B
. ~ “ (35



with O.A. Nos. 15/2009 and 142/2009. While the inferim matters of O.A.
‘Nos. 15 & 81 of 2009 were under consideration, a Memorandum was filea
on behalf of the Applicants of O.A. Nos. 15 & 81 of 2009 to list the matter
before the Division Bench and, ultimately, the cases {in O.A. No.15/2Q09;
O.A. No.81/2009 & O.A. No.1 42/200§ and another case} were listed before
the Division Bench on 07.08.2009 and counsel appearing for all the parties
(DrJd.L.Sarkar for Applicants of Vollf the cases, Mr.K.K.Das, learned Addl.
C.GS.C. for Official Respondents in O.A. No;15/2009_. M;.Ushd Das,
eamed Addl. C.GS.C. for the Respondents in O.A. ‘No.al /2009,
Mr.M.U.Ahmed, leamed Addl. C.G.S.C. for Official Respondents in O.A.
No.142/2009 and Mr.U.K.Nair, leamed counsel for privdte' Respondents in

: OA Nos. 15 & 81 of 2009 were heard at length. While doing so, they had
to touch the merits of the cases. They took us through p!;quin‘_g,s_‘ cmd th:g._e_'_f
materials placed on. record. At the sqid" heor§ng, Ms».FUsho Das, _léarnéd
Addl sftandin.g* Counsel for Official Respondents in O.A. No. 81/2009,
 produced a copy of the New Recruitment Rules 'perfoining to recruitment
of Fireman and a Department file. In the said pr_emises, with consent of the

' vlec\.rned counsel for the parties, we heard dli the matters for final disposal;
although the hearing sforfied for interim matters; for ’rbe parties brought on

. recvord all mqieriols & pleadings; as all aspect of» the matter were being

gone into at interim matter hearing stage.

3. O A Nos. 15/09 & 81/09 were disposed of by a common order
dated 11t Day of September, 2009 and OA No. 142/09 WQs disposed of

by another order on the same day / 11 Day of September, 2009.

4. Having lost in the cases, these Review Applicdﬂons have

been filed: wherein, virtually, attempts have been made to re-argue fhgﬁ



»

cases. Thcﬁ is not the scope of the Review. Applicants have pom'red out
about some dates pertaining to Advertisements etc. Those dates were
found from the materials placed on record. Some dates have be_e-n
shown to have not been noted in the final orders dated 11.09.2009. Those
wére not felt required. Had those dates been noted in the final order, as
We see now, that would not have chongéd the final verdict of the cases.
Non-recording of those dafes, as we find now, did not result in miscarriage

of justice in. any manner.

5. For example, the case of the Applicants in-R_Av No.4/2009 is
that (as recorded in a tabular manner in Page 2 & 3 of the RA}
Advertisement for 64 posts was = published in Employment News on
19.11.2005; Advér’risement for éancelloﬁon published on 04.12.2005 in a
Newspaper (Dainik Y.ugqsonkha} on 04.12.2005; Re-Advertisement for 48
Posts was published in .Newsp'cxpers (Doinik Yugasankha on 13.12.2005 and
in Indian Express oh 10.01 .2007} and a corigendum pe‘rhtcining to same
recruitment was issued/published in Sunday Express on 15.12.2007 and
that while passing final order on 11.09.2009, these dates were not properly
taken in to consideration. On examining, we find that had these dates

1

been discussed in the final order, as expected by the Appliccnts-, still them

the final verdict would not have been different. That is why v_v_é note that

the Applicants have made an attempt to re-argue the cases; which is

beyond the scope of Review.

6. | Cose of the Applicdn’(r in OA 142/2009 was argued out along

with OA Nos. 15 & 81/0% and all the points, token (in the said OA) and not

! .
taken. were croued out by the counsei for the Applicant. That apcr’t he{% '

>
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was found to be over-aged. He did not chalienge the same in time and

- approached this Tribunal after the lapse of limitation.

7. On production of the copy of new Rules, cases of ail the

Applicants fell to the ground and hence dll the cases were dismissed.

8. v Having not found any point fo Review (or to take any
decision other than what has been taken by us in our order dated
11.09.2009) we hereby disrhiss both the cases. No costs.

9. Send copies of this order to the parties.
, , A

Sarrep

{M.K.CBATURVEDI) ' (MANORANJAN’ MOHANTY)
ADMINISTPATIVE MEMBER VICE CHAIRMAN-




IN THE GAUHATI CENTRAL ADMINISTRATIVE TRIBUNAL, GUWAHATI BENCH: GUWAHATI

R.A.NO 4/ 2009

Sri Z.H.Borbhuyan & Ors

' Central Administrative Trisunal

T WY AT VERSUS
(C) (;' U.O.l. & Ors.

< f1 Nov ?Uﬂké\k AND

. A\

Guwahati Bench R.A.No 5/09

NCIHCIR (i ~ T
. ' Sri Rajib Sinha & Ors

" VERSUS

U.0.1. & Ors.

Memorandum filed by the counsel for the applicants.
‘The counsel for the applicants most respectfully begs to state as under:

1. That in para 2 of the order dated 16/10/09 in R.A. No 4 & 5 it has been stated
that “.. with consent of the learned counsels of the parties we heard all the matters for
final disposal;...” . it is submitted that the counsel for the Applicants did not give consent
for final hearing of the O.As. In this connection it is humbly stated that by a
memorandum filed by the counsel for the applicants on 29/9/09, placed before the
Hon’ble Vice Chairman sitting singly it has been submitted that from the applicants side
no consent was given for final hearing, copy of the said memorandum was served on
Smt. Usha Das and Sri K.K.Das both learned Addl. C.G.S.C. The order dated 16.10.09 is

silent about the said memorandum dated 29.9.09 submitted by the counsel for the

applicants.
Copy of the memorandum dated
29/09/09 is enclosed as Annexure-1.
2. That the above statements are made in due regard of the CAT Rules.
\ 3 That the above statehents are made for cause of justice.

\@\‘QG AN | - .
A - e

c ‘é . *
\}9_1 &c‘\ '“&“ . . .
%oj“ c},.(\/é/ cho ‘Q&‘ ' (Dr J.L.Sarkar)
< \Szg‘ < .
f{\r& S q S ‘ Counsel for the applicants
S o '
e® o)
\) -



IN THE CENTRAL ADMINISTRATIVE TRIBUNAL
GUWAHATI BENCH,GUWAHATI

' 0.A.No15/2009 ¥ aa. 31 /o9
| | Zakir Hussain Borbhuyan & Ors
V- |
U.0.1.Ors.
-AND-

Sri Rajib Sinha & Ors.

-V-
U.0.1 & Ors
MéMORANDQM FILED BY. THE COUNSEL FOR THE APPLICANT.
The counsel for the applicant respectfully states as under:
1. That it has cam'e to the knowledge of the counsel that on 7.8.2009 in the order passed,

it has been ordered that both the parties gave consent for final hearing. This counsel
respectfully submits that from the applicants side no such consent was given.

2. That the above statements are made for due regard for the CAT Rules.
3. That the above statements are made for cause of justice.
With regards

(Dr J.L.Sarkar.)

Advocate
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~‘-"'f§ \ IN THE GAUHATI CENTRAL ADMINISTRATIVE TRIBUNAL, GUWAHATI BENCH: GUWAHATI
R:A.NO 4/ 2009
Sri Z.H.Borbhuyan & Ors
VERSUS Central Administraﬁﬁe}'riﬁgh;

U.0.1. & Ors. T ‘

AND %@ 11 NOv 2009 \\\

R.A.No 5/09 @Guwahati Bench
Sri Rajib Sinha & Or$ ——. LGRS
VERSUS
U.O.l. & Ors.

Memorandum filed by the counsel for the applicants.
The counsel for the applicants most respectfully begs to state as under:

1. Thatin para 2 of the order dated 16/10/09 in R.A. No 4 & 5 it has been stated
that “... with consent of the learned counsels of the parties we heard all the matters for
final disposal;...” . 1t is submitted that the counsel for the Applicanfs did not give consent
for final hearing of the O.As. In this connection it is humbly stated that by a
memorandum filed by the counsel for the applicants on 29/9/69,'p|aced before  the
Hon’ble Vice Chairman sitting singly it has been submitted that from the applicants side
no consent was given for final hearing, copy of the said memorandum was served on
Smt. Usha Das and Sri K.K.Das both learned Addl. C.G.S.C. The order dated 16.10.09 is

silent about the said memorandum dated 29.9.09 submitted by the counsel for the

applicants.
Copy 'of the memorandum dated
29/09/09 is éﬁ;losed as Annexure-1.

2. That the above statements are made in due regard of the CAT Rules.

3. That the above statements are made for cause of justice. |

>(D'r J.‘L.Sarkar)

Counsel for the applicants



IN THE CENTRAL ADMINISTRATIVE TRIBUNAL
GUWAHATI BENCH,GUWAHATI

0.A. No 15/2009 ¥ C)A No 2§ /oq
Zakir Hussain Borbhuyan & Ors
V-
U.0.1.Ors.
-AND-

Sri Rajib Sinha & Ors.

-V-
U.O.I.f& Ors
MEMORANDUM FILED BY THE COUNSEL FOR THE APPLICANT.
The counsel for the applicant respectfully states as under:
1'. That'it has came to the knowledge of the counsel that on 7.8.2009 in the order passed,

it has been ordered that both the parties gave consent for final hearing. This counsel
‘respectfully submits that from the applicants side no such consent was given.

2. That the above statements are made for due regard for the CAT Rules.
3. That the above statements are made for cause of justice.
With regards

(Dr J.L.Sarkar.)

Advocate

R
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IN THE CENTRAL ADMINISTRATIVE TRIBUNAL GUWAHATI BENCH 3

GUWAHATI.
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O. A. No. 142/2009

" shri Abul Hussain Sadial

Union of Endia & Ors.
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4.

‘Application
Affidavit

" Copy of the advertisement Annexure-1 16-16A

in Dainik Yugasankha,

dated 4.12.2005 of
cancellation of the

advertisemeht of 64

vacancies(with translation

to English)

Copy of the executive Annegure-g 17

inétructions on crucial

dates of age for direct

recruitment(from Swamy's

Hand book, 1999(page 26-27.
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O. A+ No. 142/2009
Shri Abul Hussain Sadial
=~ Vs =

'Union of India & Ors. .

- and -

Central fdministrative Tribunal
o ‘
E of ‘the order dated 11.9.2009
= Guwahsti Bench © in 0. A. No. 142/2009 under

~ An application praying for reylew .

12 orT M9

Section 22 of the A.T. Act, 1985
o - And - o |

: In~-;§e.g§“§teg of 3
Shrd’ Abul Hussain Sadial
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Union_.of” India & Ors. .
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The humble applicant in the review application

most respectfully states as under :

1. That the judgment dated 11.9.2009 in the 0.A.

has been received by the counsel for the O.A..on 17.9.2009
and on 21.9.2009 by the applicant. The review applicant
herein after mentioned as applicant 1s aggrieved by the
Judgment and humbly files this applicétion.

2 That there is error apparent on the face of the
records as seen in the judgment. The judgment in para 2
says "It is his case" i.e. case of the original applicant

that he was considered as a candidate "under the said

Contonl homimistrative Tribura sk advertisement of 2007 and held to be an over aged

| A SRR G b5 qate. This is nowhere in pleading nor present in any

19 OCT 2009 recprd.

Guwshati Bench
gﬁ%ﬁﬁfﬁﬁnﬁa It 1s respectfully stated that nowhere this was the

case of the applicant. The above alleged fact is not correct,
assessed behind the back of the applicant in 0.A., and
brimafacie taken from records behind the back. Nowhere the

inO.A. said abo 'fresh advertisement of 2007'.
In page 9 para 4.7 of O.A. it has been,state& the cancellation
was followed by advertisement dated 13.12.06, and his case
was and is that the notification dated 13.12.06 is yoid sbinitio
and pon-est. The premises on which the judgment proceeded
and is based, being unreal and imaginary or frdm records out
side the instant casefor - .source, is an error apparent, and
deserves to be reviewved, ;:;’judgment date 11.9.2009 set
aside and fresh hearing ordered.

Contdf.....é

oz, Shondren 0



1ral Administrative Tribunal

12 O 2009

Guwahati Bench
T =S

2. That other errors in the judgment <<:i:": have

happenéd patently for not following the procedure of law.
Even the Hon'ble Tribunal did not call for the reply of

the respondents after the notice on 29.7.2009. The reply
under Rule 12 of the CAT (Procedure) Rules was also not
filed. Order has been passed on the next date dismissing

the O.A. In humble submission of the applicant this 1is
glaring ommission of established procedure and patent
mistake. The judgment dated 11.9.8009 deserves to be reviewed
and set aside and fresh hearing ordered.

3. That as per law decided by Hon'ble Supreme Court
when the statements in the O.A. went non-traversed jnot
denled, the Hon'ble Tribunal ought to have proceeded on the
statements in O.A. as correct, Smt. Naseem Banu -V- State
of U.P & Ors. (AIR 1993 SC 2592) when such law decided by
the Hon'ble Supreme Court has not been looked into and
followed by the Hon'ble Tribunal, the proper remedy, as

L aid déwn by the Hon'ble Supreme Court 1is review of the
brder and as such the order dated 11.9.2009 deserves to be

ad
eview/ and set aside, and O.A. allowed or fresh hearing

ordered.

4. That it is an error apparent on the face when the
Judgment records that his case was that he was considered
under fresh a@@ertisement of 2007 (which the applicant never
mentioned) and "held to be an over aged candidate". The

applicant nowhere said this.
Contd eeeedd

 (emoy chothg On



5. That the Hon'ble Tribunal '§ observation and narration
of fact in para 2 that his case is that he was considered

as a candidate under the advertisement of 2007, which he

never said, is an error apga;ent, gppLicggt in para 8.3
prayed for setting gside of the fresh advertisemepnt. Such

narration of fact i$\the order dated 9.11.2009 is error
apparent, error of fact on{error of law, the € €

c ed_Db e Iri ve mistake, and the

_ ' 95~
order dated 9.11.2009 deserves to be reviewl and set aside,

and full/fresh hearing ordered.

6. That on 7.8.2009 (i.e. the 2nd day) the O.A. No.
142/2009 was listed For Admission. There was no hearing of
the said O.A. An M.P. No. 36 in O.A. No. 15/2009 was heard
on interim relief. Nothing was aggued on the O.A. No. 142,

The order dated 11.9.2009 also explicitly indicates the

ence on the important pravers. There is graye

ntral AGMii’ﬁst!’aﬁve}'ﬁburWL&m by the Hon'ble Tribunal in coming to the judgment
19 UsTrafE

T,

12 00T 2009

Guwahati Bench

AR =l

nd such grave ommissions is error apparent and error of law

and patent mistake.

€ pravers for setting aside the instructions in

etter dated 11.11.200 exure~ and fo
€ e ion of advertisement for 64 vacancle
ertisement dated 4.312.200 or sett e the ~

fication for six months training in advertisement dated

only in advertisemept dated 13.12.2006, have not been

' antd......s

roamoy ohavdra bn



considered with grave ommission of important record and

prayer, the Hon'ble Tribunal passed the non-reasoned order

_in the nature of a eryptic and summery order. This has

happened due to grave ommissions. The order dated 11.9.2009
deserves to be reviewed and the O.A. restored to filed for |
orders/hearing following CAT (procedure) Rules, 1987, and
CAT Rules of practice, 1993.

7. That in the order dated 11.9.2009 in para 4 the

‘Hon'ble Tribunal said  'we have already held' in order dated

11.9.2009 in 0.A. Nos. 15 and 81 of 2009 that recruitment
was held without violation of any statutory Rules. The
reasoning have not been said in the order dt. 9.11.2009 of

ntral Administrative Trigun D A+ No. 142/2009.

FRa At =

1
1

12 (T 2009

Guwahati Bench

AR =i

The applicant in O.A. 142/2009 has been denied by

P 3

he Hon'ble Tribunal  scope to submit on the judgment dated
1.9.2009 in O.A. No. 15/2002 and 81/2009, and Hon'tle

Tribunal applied the said orders in O.A. No. 142/2009 behind
the back of the applicant. This is glaring ommission of
openness in judicial functioning and process, and for such
glariﬁg ommission, the order dated 11.9.2009 in 0.A. No.
142/2009 deserves to be reviewed and fresh hearing ordered.

8¢ That, by proceeding to pass the order dated 11.9.09
in the O.A. 142 on the 2nd day éven without any reply by the
respondents (unde rule 12 of the CAT procedure rules, 1987)
i.e. without any written statement, the Hon'ble Tribunal

| Contdeecesdb

- (Franoy chovdra On



have acted in undue haste and hurry and while stating

in para 3 of the order dated 9.11.2009 of 0.A. 142/2009

as under 3

"The point raised'on behalf of the
applicant is that the untrained candidates,

f@ntralAdministrativeTribun;{' who were called to the selection (as per

{ T =Ty subsequent advertisement of 2007; which
4
i 12 pey 7009 was based op an incompetent executive
¢ N
F o : : instruction) should not have been considered/
N UW&QghBench ‘ . y
It s selected for appointment.
9. It is respectfully stated that the aforesaid point

has not been ralsed on behalf of the applicant as narrated
above. The h owhere mentiope 0 vertiseme
of 2007. It is a gtarning mistake in the said order dated
9.11.2009, when the Hon'ble Tribunal has used the words
regarding untrained candidates as "gelected for appointment.
The applicant has hever said that they have been selected
for appointment. S uch récording said to be on behalf of the
applicant is extraneous in the judiecial proceédings causing
prejudice and detriment to the applicante.

Tt is stated that in para 4.9 (page 11 of the 0.A.)
it has been stated that the respondents di& not appoint any
person por the result of the test was finalised, and no select
List was published. As such, the statement in the name of the
applicant that.untrained candidateshave been }Selécted for
appoihtment’ is a glarning’mistake by the Hon'ble Tribunal,
a wrong statement of fact and the non-consideration of prayer

Contd... .o

Cormpy chordrd Qo
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Wﬂl .

for setting aside the fresh advertisement dated 13.12.06
(mentioned in the judgment as advertisement of 2007 from
other sources), the order dated 11.9.2009 deserves to be
reviewed setting aside the sald order dated 11.9.2009,
allowing the 0.A. 142/2009 or a full hearing ordered
following CAT rules and procedures.

10. That, in the circumstances of the case for wreng
harration of facts in the order dated 11.9.2009 non-
consideration of the prayer for setting aside and quashing
cancellation of the advertisement by Advertisement No. DAVP
7101/164/2005 in Dainik Yugasankha of 4.12.2005 by the
Hon'ble Tribunal, and the said question remains resintegra
in juxtaposition of res-judicata and the purpose of filing
application under Section 19 of the A.T. Act, 1985 read
with Section 14(1) (a) of the said Act, and adjudication

of the statutory consideration of by the Hon'ble Tribunal
has been ommitted by the Hon'ble Tribunal, and the ommission
to exercise the jurisdiction vested by Section 4 of the A.T.
Act, 1985, is a glaring ommiséion. The aforesaid position
1s negation of justice under the sgid Act of 1985, Art 14,
16 and 21 of the Constitution of Indiay and is error in the
face and apparent mistake, error of fact and error of law.
The order dated 11.9.2009 in 0.A. No. 142/2009 deserves to
be reviewed, the said order dated 11.9.2009 should be set
aside and full hearing followiig statutory procedure under
CAT Rules should be granted.

11. That it 1s stated that the prayer{in the O.A. for

setting aside the qualification of matriculation only in

letter dated 11.11.2005, and advertisement dated 13.12.2006
Contd....8

Coppmose o D20



(pora 8.2 and 8.3 ef Osha), and fon se’s%::.ng agide "eiqui“'eent‘.
of 6 (six) monthe .'-bmlmm; in advez:in.,ement dated 19.11,2005

- have not been adjulicated and decided causing glaring |
emmsaiem a8 explained in the pmeee&_izg para axe patend
nistakes qnci errer apparent, and the erder dated 11 +9.2009,
in O.A. Ho. 142/2009 cles@v\és t0 be reviewed, anl the gaid -
onder dated 11.9.2009 set aside and full heawing evdewcd,

12, That the judgmeni in para 4 wiites "In the pv resent

.ease the advertisenent (in »espense ta wuc'x the applicant

t

efferved his ’e.ﬁndiﬂatwe) was cancellcd”, The Hoh'ble Courd

-~

oyyed

| riseion b6 censider aml decide
applying law 'of-the land l:;i(l dewn by the Hon'ble Swrene

Court the prayer fer setting aside ami qushing the said
cancellatien by advertisement dated 14.12..2005. Thig prayer

and isgue is wesintegin, ol Hon'ble Tridbunal has mude a
p'\tem eryor by dismissing the 0.4, by the abeve quoted .
obgexvation. The Hen'ble Tmbuml in the hunble submission

ol 'bhe applicant could know t'me orcisccion of the date of

4.12 2005 i.e. cancellatien in the ;)udgment in 0.4, 15/2009

and kept the questien epen, rasd 1Y % o gYYOME LS Q“A?M N"

The o'rdezr dated 11.9.2009 dese?ves to be set agide

by zeview on that account 'ﬂ_ene.

13 That, para 4 of the judgnent said "It has been |

-~

clavified on behnlf of the respendent, at the prelirminaxy

heaxing that there were a new get aof recruitnent ruies
(issued during 2006) and, after cancellation of the advertisemente
dated 19.11.2005, the fresh ndvertisement were issued in

Contd,.,,..9
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accordance with,the new statubery rules of 2006". The said
observatien is dehors any pleading, any statement by the

respendents aml taken by the Hen'ble Tribunal fren sowrce

. N
nod knewn to the appliecant, the O.As cage fox the 2nd day

fer adniscien, theve was ne 1iatice fewr any heaxing,
prelininery hearing and ne copy of any alleged clarifieatien
was given o the applieant. There wag ne prelininary hearing,
no recruliment rules of 2006 was given to the .npplicmrb. On

enquiry fron the councel of the applicamb $his applieant
could knovw fioh the counsel that an M.P. He, 36/2009 in 0O.A.

Ko, 15/2009 was taken w fm* emmidemtmn of interim relief

on 7.,8.2009, anl during the prececedings in 'b'n’c ense a copy

- of the 8nid rules of 2006 was served an him as he wag the

counsel in O.A. He. 15/2009, He had submitted $hot this rule
has no applieatien in the cease, and alse prayed for tine to
further examine the said rule, The proceeding for the day.
was clescd, iie hearing of the 0.A« No, 142 wasg taken e
The applicant contacted his ceudsel and wng advised that

he wags waiting fox the :-éeaul’s of the intevin exdev,

in the ciréum‘ﬁances, the rules of 2006 has been
z?elied wpon behbnd $he bnck of the applicnn‘b The precedure
adopted by the Hen'ble 3 wibunal is deveid of Due process éf
lav andl is a patent nistake. The arder dntcd 11.9.2009 deservent

%0 be weviewed anlset agide aml the O.A. allewed er fresh

hearing notified aml given as per precedwre under law,

14s -~ That the applieant hag come te knew fren the O.A. Hog.
15 anl 81 of 2009 as referved in the judgnent that the

vegpondents have neither relied wpon the rules ef 2006 in the

Contde.o.10
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Hon'ble Ha.gl Cownd nox before the Hon'b}.e T::ibwml ‘l‘hey

v.i‘alt'u‘ully stated that they acted on =, 1ette.e d'l'!;ed 11 11 2005

of the Mn.m.at::y of Dei‘enee, Govt, of India. They mde thisg .
bmmﬁde s’sa‘bement 'bei‘ol‘e ‘t'w Judicmry. The applicm‘bs

cages in Oshe No. 15/2009 'ma 81/2009 have been tmt the

rules 2003 anl not cxecutive ingtructions of 11,11,2005 ghall

govern the cages. Bub moct unfertunately Hon'ble' Tribunal

in a hmﬂy, withoub nat:.fying '\eanng ve‘tied upon the net
el evmt Tu‘l.ee of 2006 and disnissed ‘b'xe 0 Al 142 on the

same date of dip missal of O.A. Ho. 15 'and 81 of 2009,

applxﬁ.ng the ;juﬂ.gmen‘ls of the 1lattr e ases., LMWML O—VPI‘“"’“
(co—-A’K

-

Thig process in the hunble subnission of the applicant

is the result 8f not’ leoking into the laws as regards mules

Versus 'exeeubivqiuata?ue‘isimm 1aid dewn by the Hen'ble

Suprene Cowrt, aml ommission to Communicate the alleged -

clarification te the applicant ig' a glaiting ormlosion and

patent nistake, Such glafing oriission and patent ristake

and not lesking %o the law of the land 1aid devn by the
Hon'ble S@vem Court, ealls i‘er a ’f'eview ei‘ e m‘des' dq’becl
11.9.2009 setting aside the gaid erder 'md qllowing t'xe 0 A.

oF pasmug an ovder for hearing g:.ving nmtice t@ both sn.des.

- : oA

15, ' That, it ic stated that the entive exercise of

working 1gqins’8 the ‘1pplic'm‘h amd sirﬁ.la.e pe‘*mmw:.th _
'b‘*um.ng of fi"eﬁgh’sing wags t-he "esu.'l 3 of 111 will 'md
dislihng of the ?espmxlems IIo. 4 wlm wag assoc:.q'bed w::.th the
p'racess duz:ing the pevied oi‘ mk:.ng the ﬁdve"'ta.cemnu 'md
wecruitment of Fiw emn. Ihe "esponacnt No. 4 aml some

Cem‘»ﬂ. 05011‘: .
. [Fromoy Chedns O
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officials wanted to ensure that gene persens witheut Fire

Tighting qualificatiens gheuld be appointed, They had

anneyance on many civilian erployees of 1—3!1;3 said f—H—ty 5 T
soven Mountain Division, O.R.,D Unit, They \.ve_:'.*e» manipulating
under the colewr of executive instruction dated 11.11.2005.
&szis exereise was the xesult of malafide intentien of the

wespondent Ho. 4. The applicant could khev of such abseme

of bonafide ,am milagide exercise af pewer and parmated

‘the sanc in geme detail as far as possible for him with

honecst expectation that the realitics shall be wnearthed
by judicial exexcisge. The zfesponclént No. 4 wag made a party
by name, The applicant wag waiting fox the reply fren the

regpondent Ho. 4. Ho weply fvom the regspondent He. 4 has

~been received. Most unfertunately, before receiving any reply

fron the vespendent He. 4 againgt when there is allegntion

of malafide, the Hon'ble Tribunal has passed the evder dated

9.11,2009, without looking to the laws laid dewn by the

‘Hon'ble Swprene Gom that allegati@n of malafide could be

detide on merdhs W
looked into adequately aml the cowrt chould ned—dismies cases

consideri Eg%%%egatim (Y P. School Associakinl- Shake g Purya)
1999 (1) SCC 189). ) ,

There has been exwor of law, amd alse omisgion te
look into the laws laid doun by the Hon'ble Swreme Cowrt
and as guch the evder dated 11.9.2009 deserves o be
wevicwed and sed aside amd the 0.4+ allowed ox full hearing
ordered, | - |

Contdeeesal2
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16, That the regpondent Ko, 4 in his malafide exercisge
. (Callizg v/
of power manewvered to enable'Tectudtnent of poEBons who
- N .
vere undar aged in 2005 aml alge for elimination of sone

‘candidate who would be overaged in 2007, He nanipulated
the advertisement anml requirencits of nge was not fixed as
on the lagt date of veceipt of application, The date of

age was flexible date to be determined by the authority,
The date given in the advertisement fer age lirdt was pome tinmes

given ags on the date of issue of appointment letter giving

sometines as on the date of physieal test giving scepe for

manipulation,

As pexr Govb, of India, Departoomt of persenncl anl
~tTaining eoffice memorandum, c:éucial date for age fov dircct

recruitnent is as wnder

“Crucial date fexr nge - The crucial date will be (1) ante

by which the local Erploymemt Exchange is requized te sen
the nonmination, (ii) the lagt date prescribed for submissien

of applieation by t!ie cmdidates te the Erpleynent Exchanges,

and (1ii) the last date prescribed for receipt of aprlicatien

by the recruiting aubhority in response te apen advertiserent.”’

‘The applicant wns within the preseribed age limit
according te the above instructien which is the law of the

land under Art. 73 of the Conctitubion of Indin,

The Hon'ble Tyibunal has cemmitted o grave nistako by
Contd,...13
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orltting to look te the said 1aw in the executive instructien
-and helding that the applicamt wns overnged. The order dated
11.9,2009 decerves to be veviewed anl set aside and the 0.A.
alleved or full hearing ordered,

Central Adminisirative Tribunal Copy ofthe executive instructions

on the cruecial date for age is enclesed

* 12 0rT 2009 ag Amexure~1 (Frog Swami's Haml bonk,

Guvahai Bsnch 1999)

At
Tl;:né—lin ‘(I\T'QB

! s

17. That the Hon'ble Tribunal has mdd a grawe onission
to decide en the prayes in para 8.6 on malafide, and other

nischel's including consideration of cuk eoff date fer age

linit.

18. The Hon'ble Swprenme Court has 1aid dewn the 1av that
vwhen any case is pending before a cowt others nny dewive
benefit of similar reliefs when granted., Theve is ne justifi-
cation for penalising fer not litigating. (K.I. Sephard &
Orge =V - TU. 0.1, & Ors, 1988(1) SLJ/SC 105: AIR 1988

SC 686). The 0.A. filed by the applicant io not bAPEd by
lindtation when he wag waiting for the rcoult ef the caces
by appliecants in 0.A. 81/2009 in High Cowrt and this Hon'ble

Tribunal,

The Hon'bie Izibunnl hng mnde ervor in net looking te
lavg 1laid down by Hen'ble Swprenie Court amd en lawg ef
malafide, law of linmitatien in cnse for waiting for simdlnr

Telief mw&—‘, dismiasing the case on primfacie reading,
>

Contde,..14
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-t 14 ’:?--»'
'V-even whcn it a specli’a.o cage of mlﬁi‘:.de w'-"aying neee_ssn:’?y'
A «pﬂx’ey(moﬂq () $ee 189) |
‘The exdex dqted 11, 9.2009 deservos to be set ‘1.;,5.(10. 0.4,

: 'zll.owed hcqmng of 't»he Quds o:’des €Ga

‘19. Tmt 'bhis appllmtmn :Ls mde bmmi‘ide mﬂ i’m* eause sf

- justice, }
»Undo: the oircumtmces the Hon'b]e
, ‘.’D'ra.bum'l. nay be plms'ed t6 “eview '

Céﬁtral».*\dmir!i5'?&'53?\'5?’7‘?m’“"‘a‘E —— | ‘bhe a"‘de.a dﬁ‘ted 11. 9.2009 in 0. A.
| S womrathe e ‘

o 1t H@. 142/2009, as pe“ pvace&m‘e lﬁid

j 12 -OCT ?ﬂﬂ? dewn in the @AT Rule es, am be'

3 G-u“Ndh”“! Bench 4‘ | .pleased to set agide the said @'rde';?‘?

T v U‘fﬁ —d | dated 11.9.2009, aml be fu:a*nhcr

pleased ta p'm«s evder/jmlgment
'nllewa.ng tlm said O.A., m* pm,s an
- ondex fox :C:'csh ncm?-:a.ng of the 0.4,
with netiee '139 : the 'pa’f*tiés listing t!aé
satie in the Heq *J.ng 1:.st,

- fnd -
'Dm;:i.:'zg the pehdency 6fi1§_hi’s mpp’],ieati@n
pass an ordex aiaspendiug/stﬁyiug the

operation of the said Jjudgnent d'ﬂsecl
11 9.2009.

A}id for %lii.s the applicafite shall ‘Ternin gzrntefqlf‘.v:

| oy bt
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——,

I, S8hri Pranoy Chandra Das, aged about. 2%,

years, son of Shri Paresh Ch. Das, resident of Rajnagar
(Masimpur), Cachar, do hereby solemnly affirm and say

as under.

That I am fully conversant ﬁith the facts and
circumstances of the case and has been authorised by the
applicant (in this review épplication) to swear this
affidavit, which I do accordingly, and solmnly affirm
and say that the statements made in para 1 t0 «do)...
are true to my knowledge and legal advice, and that I
have not suppressed any material facts.

5

I swear in and sign this affidavit this day

of October, 2009 at Guwahati.

,;Qam ney ckemfls Qo
Signature.,

Identified by me
Solemnly affirmed and sworn

this « S5 the qay of
on before me being identified

October, 2009. '
o | vy .o Hagenda pavocate,

C& Pogarule. ! this &% day of October,2009

Advocate .
At Guwahati.

pex
Advocatekﬁﬂ
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ANNEXURE...

ANNEXURE -

Translated copy from Original Besgate Advertisement in Dainik

Yugasankha, 04 December, 2005.

57 Mnt Div. Ord. Unit
Pin 909057, C/O 99 APO

Applicants were invited for appointment in 64 (Sixty Four) Posts of
Fireman by an advertisement dated 11/11/2005 in this news paper, No. DAYP

7101/0153/2005.

By this notification the Advertisement for recrpitment for the said 64
(Sixty Four) posts is cancelled.

. Lt. Colonel: Atul Pannu
O/C: Rect. Cell

Ceniral Admin istrative Triounal
HRE FITHH ==y

7 007 2009

Guwahati Bench

AVP: 7101/164/2005

Ty}
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Assam Publrc' 'Ser__v ‘e Commrss.r
' NOTIFICATION . '
It is for rnformatron to all- concemed that thefAssa.
j Commrssron Will hold rntervrew/vrva voce lest forthe foll
| as per programme given below at rts offrce at Ja
1 Khanapara Guwahatr 781 022
NAME OF POST S).

Lecturer jn | Manigg

tral Au nn.s
- -Languagein the Tea h%,‘:;f?a P

Training College, Si ar,
Under™ - Educa'lon : -
(Elementa-_y) f 7!

Department

Drrector of Assam ‘

Archives under:G. T ;.osﬁs%/oow arm sm%

(. | @Erem eiv%rmam trrarr ‘
S Dep“ . -mrmmqu?ﬁ
3. Drrector of Agnculature WS ey orrw

under Agriculture Deptt 0d/1 2/2005 -

4.1 Director of Health
Seriveices under Health
& F.wW. (A) Deptt.

09/12/2005- . Faes ol afrg e i
- WA 575 i =i5F 7

: — 1@ aifew) e

4 ; Deputy Secretary 11 R_yge a@ma EL: 1

C fC/ Assam Public. Service Commrssron I, G R TER

‘ JawaharNagar Khanapara GHY-22 || 3fmag - sy TR
Janasa’n_yig/314g/05 : BN wm ofE, areF

/‘/\/JV @KW MR Frrerara
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Direct Recruitment

[Swamy’sQ Complete Manual on Establishmént & Administration]

1. Assessment of Vacancies

For ‘Recruiting authorities.” ‘Ban on. filling up of vacamigrs’,
Cellss,

‘Determination of vacancies’ and ‘Reporting of vacancies to Surplus

. NS
see Paras. 2, 3, 4, 6 and 7 of Section 1. Actual number of vacancies to t:e\‘\.ff'

filled by Direct Recruitment should be arrived at after taking into account
the number of vacanices reserved for Ex-servicemen, Sportspersons,
Compassionate appointments and nominations received from Surplus Cell.

2. Vacancies to be intimated to UPSC/SSC

In respect of the posts for which recruitment is done by UPSC/SSC,
the number of vacancies should be reported to them. Department should
strictly adhere to the time schedule and other instructions for intimation of
vacancies for which the UPSC/SSC are required to conduct examinations
annually. Only regular, not short-term vacancies should be intimated. Any
change- due to fresh vacancies etc., may be intimated to SSC. Even after
nominations have been received from SSC further additional vacancies, if

any, may be reported for possible nomination from the waiting list.

3. Action for Recruitment in other cases

For recruitment of (@) Group ‘C’ posts not yet taken over by SSC and
(b) for Group ‘D’ posts, Heads of Offices/Departments should take action as

under:—

() Through Local Employment Exchange.— For posts which are
normally filled by candidates from the Local Employment Exchange, the .
Employment Exchange will be addressed by the Appointing Authority
supplying the required particulars, age, qualifications, number of posts
etc., in the prescribed requisition signed by the Appointing Authority.

(ii) Through Central Employment Exchange.— For posts attracting
candidates from other regions and in case reserved category candidates are
not available in the list of Local Employment Exchange, copy of the
requisition to be sent to Central Employment Exchange. Under the revised
procedure from 1991, the Central Employment Exchange will advertise in
Newspapers and the applications received from the candidates registered
with them will be forwarded to the recruiting authority under intimation to
the Central Employment Exchange.

' b

g"bv

NNEXURE, 2~

-

DIRECT RECRUITM‘E'NTS 27

Copies of the Téquisitions for posts reserved for SCs/STs should be
sent to the Directorate General, Employment and Training, New Delhi and
to the Director of SCs/STs Welfare or the Director of Social Welfare of the
State/Union " Territory~concerned. Simultaneously,. the reserved vacancies
should also to be notified to one.or ‘more stations of All India Radio/
Doordarshan for announcements. Such announcements should advise the
candidates. to register with Employment Exchange if they. had not already—;
done. L : iﬁ; wts
B (1)) Time-limit for sending nominations.— Minimum of 15 days"\tirh’g'
will be allowed to the local Employment Exchange if there are no resetved
categories, 3 weeks if reserved vacancies are included and 60 dayE\ if
vacancies are to be-circulated to other Exchanges/Central Employment
Exchange. ' ' 3

(iv) Open Advertisement.— Open Advertisement is resorted to if the,
Local/Central Employment Exchange is unable to sponsor nominations for *
reserved categories. In some cases Recruitment Rules prescribe filling up by !
open advertisement only. In such cases, advertisement with all the °
particulars will be sent to the Directorate of Advertising and Publicity, New
Delhi, for publication in selected Newspapers. Copy of such advertisement
will be sent to Employment News. Format for application, if prescribed,
will also be sent.

(v) Crucial date for age.—The crucial date will be (i) date by which
the Local Employment Exchange is required to send the nominations, (ii)
the last date prescribed for submission of applications by the candidates to
the Employment Exchanges, and (iif) the last date prescribed for receipt of
applications by the recruiting authority in response to open advertisement.

(vi) Calculation of age.— If the age-limit of 18-25 years is prescribed
for a post, and the crucial date as in (v) above is 1st January 1999, the date
of birth of the candidate should be between 2-1-1974 and 1-1-1981. (A
candidate born.on 2-1-1974 attains 25 years of age only on 1-1-1999 and the
candidate born on 1-1-1981 attains 18 years of age after 31-12-1998.)

- (vii) Extension of time-limit.— - If the response to the advertisement is
not satisfactory, time-limit may be extended and notified in the same papers
which carried the original advertisement.

(viii) Scrutiny/Screening.— Nominations/applications received will be
scrutinized. If only interview is prescribed and if the nominations/
applications are large in number, screening may be done to limit the
number, preference being given to those with higher qualification/
experience, etc. It is desirable that this is notified in the advertisement itself.
If written test is prescribed, all the eligible candidates will be called.

(ix) Selection Committee.— As prescribed in Recruitment Rules or by
fiepanmental orders. Efforts should be made to include one member
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caratoe~.  CENTRAL ADMINISTRATIVE ’I'RIBU‘NA&
| ‘eg\f,\»’ BN GUWAHATI BENCH

2% Original Application No.142 of 2009

. - Datp of Qrder: This the H tKda_y of September 2009

‘The Hon’ble Shri ML.R. Mohanty, Vice-Chairman

The Hon’ble Shri M.X. Chaturvedi, Administrative Member

Abdul RHussain Sadial, A

S/o Mohibur Rahman Sadial,

Vill.- Masimpur Part II, P.O.- Subedar Basti,

P.S.- Siichar, Dist.- Cachar, Assam

Pin-788025. : Applicant

------------

By Advocates Dr j.1. Sarkar and Mr S.N. Tamuli.
- Versus -

i. Union of India, represented by the
Secretary,
Ministry of Defence,
Sena Bhawan,
New Delhi-110011.

2. The Director of Ordnance Services Waiag:
Army Headquarters, Ve Y Benep,
Sena Bhawan, P.O. Army Headquarters;—~... "z
New Delhi-110011, B

3.  The Commanding Officer
57 MTN Division,
Ordnance Unit,

Clo 98 APO,
Pin-909057.

4.  Col (5ri) P.S. Chandak
Finance Section,

“Army Headquarters,
Sena Bhawan,

@y New Delhi-110011. Résponden ts
@'J By Advocate Mr M.U. Ahmed, Addl. C.G.S.C. ‘
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0O.A.No.142/2000
ORDER

M.R. MOHANTY VICE-CHATRMAN |

Heard Dr J.L. Sarkar, learned Counsel for the Applicant

and Mr M.U. Ahmed, learned Addl. Standing Counsel for the

Government of India appearing for the Respondents.

2. | Applicant -claims that pursuant to Advertisement dated

19.11.2005, he applied for the post of Fireman in 57 Mountain

Division  Ordvance Unit. The ».ajd Advertisemenl,  required

Mahmulabex with six months training in. a reputed lnshtule for the

post in question. The Applicant, who is g mahrwuiate r‘]mmx that be

had only one month traming. Thus, he was, on his own showing, not

an eligible candidate (for the post in question) as per the

Advertisement. It is his case that th e Advertisement dated 10.11 2005

was, later, cancelled and a fresh Advertisement was issued during

2007 (in sccordance with an executi\}e instruction, that was not .

consistent with the Sbahlmry Recruitment Rules of 2003) and that the
Applicant, (a}rhough he did not apply, in response to said fresh
Advertlsemen!: of 2007) was r:onsidered as a candidate under the said

fresh Advertisement of 2007 and held to he an overaged candidate.

3. The point raised on hehalf of the Applicant is that the

untrained candidates, who were called to the co)ocnon (as per

subsequent Advertmemer)t of 2007; which was based on an

mcompetent  executive instruction) shouid pot  have = heen

considered/selected for appoin tmﬂ/

L)
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It has been clarified on behalf of the Respondents, at the
preliminary hearing, that there were a new set. of Recruitment Rules
(issued during 2006) and, after cancellation of the Advertisement
dated 19.11.2005, the fresh Advertisement were issued in accordance
with the new Statutory Recruitment Rules of 2008. It has been
clarified further that under the new Riles of 2006 there were no
requirement of training for the candidates. Since the Applicant is a
Matriculate (and one time appﬁcanh tor the post of Firéman) his case
was considered and since he was overaged, he did not receive any
further consideratic.m.in course of preliminary hearing, it was also
| brought to our potice that AR candidates were selected in the
selection process and that, for the reason of pendency of cases in the
Hon’ble High Court and in this Tribunal in O.ANos.15 & 81 of 2009,
those selected candidates are yet to be appointed. We have already
held in our order dated 11.00.2009 (rendered in 0O.ANos.15 & 8?1 of
7009) that the recruitment was done without violation of any statutory
Recruitment Rules or by resorting to any executive instructions (t:hait
is/was inconsistent to statutory rules of 2()(“)6) and that there wme» no
miscarriage of justice in the selection process. in the present case, the
Advertisement (in response to which the Applicant offered his
candidature) was cancelled. Despite that he was treated to be a
candidate in respect of the fresh ‘Advertisemém;. But by that time, he

was overaged. He wa 3 .
g s, as discussed taruef;w, \or a valid candidate
\.=

‘ld\

in response to Advertisement of 1Y

Advertisement of 2007, he was ovefaged. qu‘; ;u& ?f’%g fry

Om any
angle, he has no case on menif 7



_ 2 \ — . \b\‘
1t was also pointed out by Mr M.U. Ahmed, learned AM‘
Smndmg Cou:m/eLQ‘ the Union of India, that the candidature of the
A,plpiicant was rejected during Apri} 2007 as at Annexure-10 to the
O.A. and that he remained satisfied fil} ﬁ}ing of this Original
Apphcanon (on 28.07.2009) under Section 19 of the Admmzarratwe
}mbunals Act, 1985. He has submitted that such an application is

barred by limitation; the same having been filed aﬂef long 2 - years.

. " No petition seeking/explaining condonation of delay has

heen filed in this case.

7. it was staf.ed by Dr J.L. Sackar, learned Counsel appearing
for the Applicant that coming to know that other candidates have
approached the Hon’ble Court and this’ Tribunal, rhe Applicant has
approached this Tribunal with the present case and since vommcred

cases are still pending, his grievances need be red ressed..

B. The points ‘ra_ised in the connected cases héve also been
raised by the present Applicant. In these connected cases
(OANOS 15 g1 & 141of 2000} it has already been held that there
were no violation of any statutory . “Ret,rmtmenr Ruies nor the
recruitment were done on the basis of any executive instructiong that
was inconsistent .with any statutory rules. it has heen held in those
cases { decid;ad on 1}..09.2009) that the recruitment was held as per

new Recruitmen_t Rules of 2 or on the basis of old Recruitment




Q. In the above premises, without: finding any prima facie
case, we dismiss this case, which is also barred by limitation. No

costs.

10. Send copies of this order to the Applicant and the
Respondents (alongwith copies of the 0.A.} and free copies of this

order be handed over to the learned Counsel for both parties.

- e R e e VL
. Sd-
M.R. Mohanty
Central Administrative Tribunai : VlceChanman 4
Fa goTratTer ararer S sdiE
| MK Chaturvedi
W{& 12 o B Member (A)
" T Guwahati Bench | |
HCHICHED BT




