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CENTRAL ADMINISTRATIVE TRIBUNAL
| GUWAHATI BENCH

O.A. No. 97 of 2009 -

DATE OF DEClsnonm%;&.zm 0

Smti Anjali Hira

....................................................................................... Applicant/s.

Ms.M.Dev

........................................................................................ Advocate for the
Applicant/s.

- Versus -

N.F.Rly. & Ors

....................................................................................... ......Respondent/s

Dr.M.C.Sarma, Railway counsel -

..... etteeeserecesstrernserssrecnestesessessrastnsnsarscessnsnssnssessessnssnssnnnnencACVOCOteE fOr the
Respondents

CORAM

THE HON'BLE MR. MUKESH KUMAR GUPTA, MEMBER (J)
THE HON'BLE MR.MADAN KUMAR CHATURVEDI, MEMBER (A)

1. - Whether Reporters of local newspapers may be allowed to see %a

the Judgment?
-2 Whether to be referred to the Reporter ornote /4/No
3.  Whether their Lordships wish to see the fair copy
of the Judgment? ye{/No

Judgment delivered by ' . S Hﬁ ember (A)



0.A.97/2009

CENTRAL ADMINISTRATIVE TRIBUNAL
GUWAHATI BENCH

Original Application No.97 of 2009
k4
Date of Order: This the g]%cy of April, 2010
THE HON'BLE SHRI MUKESH KUMAR GUPTA, JUDICIAL MEMBER
THE HON’BLE SHRI MADAN KUMAR CHATURVEDI, ADMINISTRATIVE MEMBER

Smiti Anjali Hira
Wife of Late Raheswar Hira
Permanent resident of Nabin Enclave
2™ Floor-D, Zoo Narengi Road
Guwahdti-21
P.O: & P.S: Geetanagar
Dist: Kamiup, Assam.
....... Applicant

By Advocate Ms.M.Dev
- Versus -

1. The N.F.Railways, represented by the
General Manager, Mdligaon
Guwahdti - 781021, Assam.

2. The General Manager (Personnel)
N.F. Railways, Mdligaon
Guwahati -781 021, Assam.

3. The Chief Medical Director
N.F. Railways, Maligaon
Guwahadati -781 021, Assam.

4. Smiti Jyotimoyee Hira
Wite of Late Dr. Prafulla Hira

5. Smiti Joyshree Hira
D/o Late Dr. Prafulla Hira
Minor represented by her mother
Smti Jyotirmoyee Hira
Both are residents of Nabin Enclave
2nd Floor-D, Zoo Narengi Road
P.O: & P.S: Geeta Nagar
Dist: Guwahati-781 021.
S e Respondents

By Advocate: Dr M.C.Sarma, Railway Counsel

/P;gelof.S



0.A.97/2009

ORDER
M.K.CHATURVEDI, MEMBER (A):

By this O.A. applicant claims that respondent authority be
directed to recover 1/3¢ of the family pension and DCRG paid to
respondent nos.4 & 5 and diso to release arrear DCRG which is due and

1/3¢ of the same in family pension be paid to applicant.

2. We have heard rival submissions advanced by Ms.M.Dev, .

leamed counsel for applicant and Dr.M.C.Sama, leamed counsel for the

respondents.

3. Applicant’s son Late Prafulla Hira was Senior Divisional
Medical Officer, New Guwahati Railways Poly Clinic. He died intestate on
10.01.2007 leaving behind mother (applicant), wite (respondent no.4},
daughter (respondent no.5)'and one widowed sister Smti P. Hazarika.
After the demise of applicant’s son, it is claimed that respondent no.4 did
not maintain good relations with the applicant and her widowed sister.

Applicant started living with her mariied daughter on and from 13.02.2007.

4. Applicant thereafter approached respondent nos.1, 2 & 3 for
share of retirement benefits of her son, but these were not released in her
favour. These were given fé respondent no.4. Being aggrieved applicant
filed Title Suit No. 47/2007 with an injunction petition under Order 39 Rule 1
and 2 before the Civil Judge (Sr. Division-l) Kamrup for declaration and for
permanent injunction restraining defendant 3 to 5 therein (respondents 1,
2 8 3 herein} not to release the amount of deceased employee to the

defendant no.2 (respondent nos.4 & 5 hérein) and restraining defendant

& " Page2of5 .
>
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O.A.97/2009

nos.1 & 2 from withdrawing the retrial and other benefit of the deceased
fill final decision. Said case was transferred in the Court of Civil Judge (Sr.
Division No.2), Kammup, Guwahati and case was registered as T.S.
No.47/2007 and Misc.(J) Case No0.45/2007. interim injunction restraining
the raitway outhoﬁﬁes to release the amount of deceased till final decision
was granted. Thereafter Court rejected prayer of granting succession
certificate as regards family pension and DCRG as they were property —-
not a security as such not amenable to the provision of 372 of the
Succession Act. In regard to Leave Salary, DLIS, GIS and Provident Fund
applicant got 1/3d share as per succession certificate granted by the
Court. Now, the applicant requires 1/3d share of family pension and

DCRG.

5. As pér prescription of Rule 74 of the Railway Services (Pension)
Rule, 1993, railway servant shall on his inifial confirmation in service or post
make a nomination in Form 4 or Form 5, as may be appropriate in the
circumstances of the case, confering on one or more persons the right to
receive the death-cum-retirement gratuity payable under rule 70. If a
railway servant dies while in service, the amount of death gratuity shall be
paid to the family in the manner indicated in the table contained in 70(b).
Sub-Rule 5 of Rule 70 defines the word ‘family’ with reference to Rules 71,
73 and 74 in relation to Govt. servant which reads as under:-

“{i) Wife or wives including judicially separated wite or

wives in the case of a male railway servant;

(i)  husband including judicially separated husband in the
case of a female railway servant;

(i)  sonsincluding sep-sons and adopted sons;

6; Page 3 of 5
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O.A.97/2009

(ii) unmamied daughters mcludlng step-daughters and
adopted daughters;

~ {iv) widowed daughters including step-daughters and
adopted daughters;

(v) Father } Including adoptive parents in the case of

(vi) Mother } individuals whose personal law pemits
adoption;

(vii) brothers below the age of eighteen years including
- step brothers;

(ix) unmaried sisters and widowed sisters including step
sisters;

(x)} marmied daughters; and

{xi) children of pre-deceased son.”

Rule 71 of said Rules speaks about persons to whom gratuity is

payable. Itis reproduced herein as under:-

“71. Persons to whom gratuily is payable.-

{1) {a) The gratuity payable under rule 70 shall be paid
to the person or persons on whom the right to receive
the gratuity is conferred by making a nomination under
rule 74;

(b) If there is no such nominations or if the
nomination made does not subsist, the gratuity shall be
paid in the manner indicated below:-
(i) If there are one or more surviving members
of the family as in clauses {i), (i}, {ii) and (iv} of
sub-rule (5) of rule 70 to dll such members in
equal terms;"
As such, it is clear that amount of gratuity is payable only to the surviving

members of the family in clauses 1, 2, 3, & 4. Since applicant is not coming

within aforesaid clauses, she is not entitled to receive gratuity.

é. In the context of pension it is pertinent to note the prescription

of sub-rule 19(b) of Rule 75, which reads as under:-

&’ Page 4 of 5
.



- O.A.97/2009

“b) "tamily” in relation to railway servant, means- . -

(i) wife in the case of a male railway servant
or husband in the case of a female railway
servant;

(i) a judicidlly separated wife or husband,
such separation not being granted on the
ground of adultery and the person
surviving was not held guilty of committing
adultery.

(i) son who has not attained the age of
twenty-five years and unmarried daughter
who has not attained the age of twenty
five years, including such son and
daughter bom after retirement of adopted
legally before retirement but shall not
include a son or daughter adopted after
retirement;” (

7. in view of the above, applicant is not entitled to get share of
pension. We find no merit in the O.A.. Accordingly, we dismiss the same.

No costs.

N7

W\ g '

AR CHATURVEDI) (MUKESH KUMAR GUPTA)
MEMBER (A) MEMBER (J)

/8B/
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DISTRICT : KAMRUP

N THE CENTRAL ADMINISTRATR
'GUWAHATI BENCH : GUWAHAT!
' R

~.

ORIGINAL APPLICATION No. 9\9/ OF 2009

© Srimati Anjall Hira,

. VS- |
The N.F Railways and others
Respondents

SY‘NOPSIS

The brief fact of the case is that the applzcant s son late Dr Prafulla
Hira was Senior Divisional Medical Officer , New Guwahatz Railways Poly
Clinic under the N.F.. Railways and while he was in service_he expired on

10.1.07 due to illness, leaving behind him, his old and ailing mother i.e the
applicant, his widowed sister and his wife: Respondent No.4 and daughter,
Respondent No.5 as his dependents. The mother i.e the applzcant aged about 82

B years and his wife the respondent No.4 was aged about 52 year and his
- daughter respondent No.5 was aged about 13 years and they were living with .

the deceased employee and the applicant and her daughter were completely
dependent upon him. After the death of the son of the applicant, the Respondent
No:4, i.e the daughter-in- law had driven out the applicant from the house of the

- applicant’s son and the applicant was compelled to take shelter in the house of

her married daughter. The mother i.e applicant is the class -1 legal heir
“approached the authority personally and .also ‘made representatzon praying

inter-alia for making payment of 1/3™ of all service benefi ts/retrtal benefit

including family pension to her as provided under Section 8 of the Hindu
Succession Act. The .applicant having no source of inconie approached the
“authority 1/3™ of the retirement benefit and pension due to her late son. But the

. respondent authority showing these and that plea directed the applicant to
obtain Succession Certificate from the Court. Accordingly the appheant applied’

before the Hon’ble District Judge, Kamrum, Guwahati; for granting Succession
Certificate in her favour for 1/3 of retisal benef ¢t i, Leave salary DLIS,
Group Insurance death cum retirement Gratuity, Provident Fund and Family
pension and the Succession Case was registered as Succession Case No.95/07

and the Hon’ble District Judge. after hearing. both the parties vide. Judgment o
dated 19..4.2008 granted Succession Certificate for the itein i.e. Léave Salary, .

A
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Central Administrative Triounal

27 M 2009

. RS S
DLIS and Group Insurance and Provident Fund describing shatatiddese itefns
were securities/debts as contemplated in Chapter-XTIIGF the ITndian Succession
Act on the ground that Succession Certificate can be issued only debt and
securities and as the family pension and death-cum retirement Gratuity were
property and as such the Hon’ble District Judge failed to grant Succession
Certificate in respect of Family Pension and DCRG. Thereafter the authority
also released 1/3" retwial benefit to the applicant but refused to release the
Jamily pension and DCRG to the applicant. And in the meantime despite several
approach, the authority had released the family pension and DCRG amount of
Rs. 4,00000.00 to the Respondent Nos. 4&5 and there are also arrear amount
of DCRG is due from the authority and they are going to release the said
amount to the Respondent No.4 and 5 misinterpreting the Order of Hon’ble
District Judge and without application of mind. |

!

That the applicant being the mother, the respondent Nos. 4 & 5 being the
wife/daughter are class-I legal heir of deceased employee late Dr. Prafulla
Hira and the applicant is equally entitled to 1/3™ of all retidal and pensionary
benefits along with the wife/daughter of the deceased. The Hon'’ble District
Judge granted Succession Certificate for retiral amounts which were debt and
securities but failed to grant Succession Certificate on the ground that the
Jamily pension and DCRG were property and Succession Certificate can be
granted in the case of debt/security only and not for property.

The applicant is an aged and ailing lady of 83 years now and suffering

- from various ailments and under constant treatment of Doctor and she has no

other source of income and being a class-1 legal heir of deceased who was
male Hindu, and as such she is also entitled for the property i.e family pension
and DCRG and also the flat of the deceased and the applicant has no other
alterative than to approach this Hon’ble Tribunal for immediate relief .The
respondent authorities have adopted indifferent callous and bias attitude
towards the legitimate claim of the applicant and they have not assign any
reason as to why the pension and DCRG amount in proportion was not
sanctioned and has not been granted to the applicant, which is required to be
interfered by this Hon ' ble Tribunal for the ends of justice.

Date 23.3.2009 o Filed By
| YRVIEL W
(Miss Monjuli Dev)

Advocate
“Gauhati High Court,



DISTRICT : KAMRUP

IN THE CENTRAL ADMINISTRATIVE TRIBUNAL
GUWAHATI BENCH : GUWAHATI

ORIGINAL APPLICATION No. q?/ OF 2009.
...Smti Anjali Hira

ca V‘Q‘("

. VS-— S G S L
Central Administrativo T i

The N.F Railways & ors. o
... Respondents ... 21 MY '}2009

TET ) Wlh
Guwahall Benet—-

INDEX 3
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1. ¢ The application 1t0 13
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3. -Annexure — 1 The copy of the Judgement dated 19.4.2008 A
in Succession Case No.95/07 passed by the District Judge, Kamrup.
15 to 20
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7. Rfenden e
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DISTRICT : KAMRUP -

IN THE CENTRAL ADMINISTRATIVE TRIBUNAL . .
GUWAHATI BENCH-: GUWAHATI

'ORIGINAL APPLICATION No. 7.7 OF 2000
Smti Anjali Hira. Sl
ST o en SRR

L - i
DA Administrative TRBURS®,

.
C

_ .......Applicar
- VS~ L
' . | 27 W 2003
The N.F Railways & ors. | i
. N ‘ : N '-""7“%‘"“3‘:’“‘“ i i
' ".... Respondet ts‘....%?’u‘fg“a,faigenan;
LIST OF DATES )

1‘0.1,.20'07 ,Thé.applicant’s son Dr. Prafulla Hira who was Sr. Divisional
’ Medical Officer of N.F Railways died in harness.

°13.2.20»07': - The appliéant was driven out from the house of her SOn by the
, - Respondent No.4 i.e the daughter-in-law .
19.2.2007 The applicant sent representation to the Respondent Nos.1 to
- 3 by registered post claiming her share of pensionary and other
retiral benefit from the authority.

502007 ~ Succession Case No.95/07 was filed by the applicant for getting -

Succession Certificate for 1/3™ share of pensionary and other
retiral benefit of the deceased Dr. Prafulla Hira. ‘

19.4.2008 Judgment in Su_ccess_ion Case N0.95/07 was passed by the
, Hon’ble District Judge, Kamrup granting Succession Certificate
~ for some amount - - ’

10.12.2008 Released some of the amounts of retiral ben’eﬁt to the - ap'p_lica'nt :

1.2009 Ref_uséd to pay' the pension and D.C.R.G amount to the
. : applicant .
Filed by, *
ol das

(Miss Monijuli Dev)

Advocate.



DISTRICT : KAMRUP

IN THE CENTRAL ADMINISTRATIVE TRIBUNAL
| GUWAHATI BENCH : GUWAHATI
(An application under Section 19 of the Central Administrative Tribunal
Act 1985 ) |

ORIGINAL APPLICATIONNo. 97 OF 2009
Smiti Anjali Hira -

- VS -
The N.F.Railways & ors.
.... Respon

DETAILS OF APPLICANT :
Name of the applicant:  Smiti Anjali Hira,

Wife of Late Raheswar Hira,

Permanent resident of Nabin Enclave 2™

Floor-D, Zoo Narengi Road, Guwahati-21.

P.O. & P.S. - Geetanagar, Dist - Kamrup, |
- Assam. -

Designation and Office - Legal heir of deceased employee i.e
Prafulla Hira, then D.M.O, New Guwahati

Q:%)/%\o?, 'Railways Poly Ciinic of N.F. Railways
NN | ,
Sout)

Details of respondents: 1. The N. F. Railways, represented by the
- General Manager, Maligaon, Guwahati,
Pin-781011 ,Assam,

2. The General Manager, (Personnel),
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3. The Chief Medical Director,
N.F. Railways, Maligaon, Guwahati-
781011,Assam.

4. Smti Jyotirmoyee Hira
Wife of Late Dr. Prafulla Hira.

5. Smti Joyshree Hira

D/o- Late Dr. Prafulla Hira

Minor represented by her mother

Smiti Jyotirmoyee Hira.

Both are residents of Nabin Enclave

2" Floor-D, Zoo Narengi Road, P.O &
P.S-Geeta Nagar, Dist-Guwahati-

781021

- Respondents —

DETAILS OF APPLICATION :

1. PARTICULARS OF THE ORDERS AGAINST WHICH THE
APPLICATION IS MADE -
The application is made against the illegal action of the respondent

authorities denying pension and retiral benefit to the applicants and for
directing the Respondent authorities to recover 1/3 of Death-cum
Retirement Gratuity (DCRG) already paid to the Respondent No.4 and
5 i.e Rs. 4,00,000/-(Rupees Four Lakh) and also for a direction to make
payment of 1/3 of the arrear DCRG whi_ch is due from the authority and
to pay 1/3 of the family pension . |



2. JURISDICTION OF THE TRIBUNAL.:-

The applicant declares that the subject matter of the application is
within the jurisdiction of this Hon’ble Tribunal.

3. LIMITATION :-

The applicant declares that the application is within the period of

QS'. -"’:i?.‘i i E@!%E\Of
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limitation under section 21 of the Ad
1985.

4.  FACTS OF THE CASE: -

4.1) That the applicant is a Citizen of India and a permanent resident
of Nabin Enclave 2" Floor-D, Zoo Narengi Road, Guwahati P.O.
& P.S. Geetanagar in the District of Kamrup, Assam and as subh
she is entitled to all the rights, priviliege and protection as
enshrined under Part — |l of the Constitution of India and other
Laws of the Country as applicable and amended from time to

time.

4.2.)That, the applicant's son Late Dr. prafulla Hira was Senior
| Divisional Medical Officer , New Guwahat‘i» Railways Poly Clinic N.F.
Railways. The applicant’s son Dr. Prafulla Hira who died in harness on
- 10.01.0Z due to illness at Down ToWn‘HospitaI, Guwahati. Before
“expiry,. Dr. Prafulla. Hira was living with her mother i.e. the applicant
and the respondent No.4 i.e. the wife , the respondent No.5 i.e.
daughter and one widowed sister Smti Purnima Hazarika at Nabin
Enclave 2™ Floor-D, Zoo Narengi Road, Guwahati P.O. & P.S.
Geetanagar in the District of Kamrup, Assam. The father of Dr. Prafulla
Hira namely Raheswar Hira died in the year 1964.

—
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4.3.)..That, the son of applicant Dr. Prafulla Hira was in service as
Senior. D.M.O. New Guwahati Railway Poly Clinic, N.F. Railways, Head
Quarter at Maligaon and he has left some retiral benefit under the
respondents No.1 to 3 and all retiral benefit due to late Dr. Prafulla Hira

were lying in N.F. Railways .

4.4.)That the husband of the applicant, namely Raheswar Hira expired
when her son Prafulla Hira was minor and the applicant had taken all
pain and suffering to born and brought up and for proper education of
his son Dr. Prafulla Hira. During life time of Dr. Prafulla Hira, he took all
care and attention to his mother and widowed sister namely Purnima
Hazarika along with his wife i.e the respondent no.4 and the daughter,

the respondent no.5. The deceased Dr. Prafulla Hira in a declaration in

his Department , showed his mother, the applicant and sister Purnima

'Hazarika along with respondent no. 4 & 5 as dependents.

IR

under the care of her son both physically and financially and
nt was fully dependent upon her son from the date of the

a\gbﬁ‘i\ntment of Prafulla Hira in the Railway service. The applicant’s son
% A

Lo 3 - . . .
'g\vawaeé §o much sincere towards the applicant and she did not think of

N, g2
\%nything during her old days for arranging her livelihood. With the

financial aid extended by her son, the applicant managed to run her life

with her widowed daughter who was absolutely dependent upon her

son .

4.6..)That, surprisingly, after death of the son of the applicant, the
daughter-in-law i.e. the respondent no.4 started quarrel with the
applicant and her widowed daughter and the situation had gone to
worse position and the applicant unable to manage their livelihood. The
respondent no.4 has driven the applicaht out from the house of the

deceased son on 13.02.07. Being insulted like a beggar the applicant

e
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4.7..)That, thereafter the applicant approached the respondents no. 1 to
3 for her share of retiral benefit which are due to her son but the
respondents no. 1 to 3 showed this and that plea to release the same to
the applicant. The applicant in a helpless condition at the age of 82
years with her widowed daughter who were completely dependent upon
her son Dr. Prafulla Hira, was running from pillar to post to get her share
of pensionery and other retiral benefit from the respondents no. 1 to 3
but no action was taken by the authority. As their refusal to accept any
petition, the applicant was compelled to sent representation to
respondents no. 1 to 3 on 19.02.07 by Regd. Post.
e

4.8.)That, thereafter, the applicant was given to understand that
Succession Certificate was required for the amount and as such the
applicant had filed an application for grant of Succession Certificate
before the Hon'ble District Judge, Kamrup which was numbered a

‘Sfuccession Case No. 95/07. The applicant, thereafter, came to know

that the authority in one hand advised her to obtain Succession
Certificate and on the other hand, they had taken all steps to release the
whole amount to the respondent no.4.

4.9..)That, having no alternative, the applicant filed a Title Suit being .
. - - - g '\-ﬁ.

T.S. No. 47/2007 with a injunction petition under Order 39 Rule 1 and 2

before the Civil Judge (Sr. Division-l) Kamrup for declaration and for

permanent injunction restraining / prohibiting the defendant No. 3 to 5
(i.e. respondents No. 1, 2 & 3 herein) not to release the amount of the
deceased employee namely Dr. Prafulla Hira to the defendant No. 1 & 2
(Respondents No. 4 & 5 herein) and restraining / prohibiting the
defendant No. 1 & 2 from withdrawing the retiral and other benefit of the
deceased Dr. Prafulla Hira till final decision of the Succession Case No.
195/2007 pending in the Court of District Judge, Kamrup and the said
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case was transferred in the Court of Civil Judge (Sr. Division o-2)

Kamrup, Guwahati and the case was registered as I.S. No. 47/2007 .

and Misc (J) Case No. 45/2007 and the Hon'ble Civil Judge ( Sr.
.
Division No-2) after hearing the parties, vide order dated 07 03.20

ranted an interim injunction restraining the Railways Authontles to

release the amount of the deceased Dr. Prafulla Hira till final decision of

Succession case No. 95/2007.

4.10.)That, the respondent no. 4 appeared and contested in the
Succession case for herself and for her minor daughter, being her
natural guardian and also contested in the Title Suit No. 47/07 and Misc
(J) case No. 45/07 filling written statement and objections. The Railway
authorities also filed Written statement and objection in the Title Suit

/ p ndlng in the Hon;ble Civil Judge (Sr. Division) No.2, Guwahati and the
Ea

45( N Rallway Authorities admitted in their W.S. and objection petition that the
Ry

- f;; S T 6:sappllcant being the mother of the deceased Dr. Prafulla Hira and said
SN
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\\g\ - Prafulla&llra during his life time on 28.10.06 in a declaration of the

1 £ a\rgeﬁlbers of his family declared his mother Anjali Hira and his widowed
i 5@“‘&\\ ister Smti Purnima Hazarika as his dependents along with his wife and
daughter i.e. the respondent no. 4 & 5. It is also stated in the objection

and W.S. of the authorities as per family declaration given by Late Dr.

Hira, atthe time of withdrawal of Provident Fund he had given the name
of Anjali Hira as his family member. The Railway Authorities have made
statement that they have not released retiral benefit of Late Dr. Prafulla
Hira to any body till final disposal of Succession Case No. 95/07. After
hearing all parties, the injunction so granted on 07.03.07 was made
absolute. = T
N——
4.11.)That, thereafter the Hon'ble District Judge, Kamrup, Guwahati
after hearing the parties vide Judgment dated 19.04.2008 granted
Succession Certificate to the applicant on leave saIaFy"R's:3,95,620.00,
DLIS Rs. 6000000, GIS Rs.1,59,000.00, Provident Fund Rs.
m respectivelymecm




schedule as contemplated iprhapter XIll, Part -X of Indian Succession
Act. As Succession Ceniﬁcéte can be issued only in respect of debt and
securities and nothing else. The Hon'ble Court refused to grant

Succession Certificate as regard family pension and Death- cum
_Retirement Gratuity (DCRG) as they were property — not a security it is
not amenable to the provision of 372 of the Succession Act, hence

rejected the prayer of granting succession certificate as regard family
pension and DCRG.

[Far mnﬁm The copy of the judgment dated 19.4.20(?8 .|n
Central A Succession Case NO 95/07 passed by the District

2 7 MAY 2003 k }  Judge, Kamrup is annexed as Annexure no.-1

:qmuﬁa??}
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4.12.)That, thereafter the authority had released 1/3 (One Third) of leave
salary Rs.3,95,620.00, DLIS Rs. 60,000.00, GIS Rs.1,59,000.00,
Provident Fund Rs. 6,50,000.00 respectively to the applicant but,
refused to pay the pension and DCRG amount as no succession
9=E:—;rtificate has been granted for these property, but the authority had
released the DCRG of Rs.4,00,000.00 to the respondent nos. 4 & 5.

4.13.)That, there is also arrear in DCRG amounts which is yet to be
released by the authority but, the authority had released the DCRG to
the respondent no. 4 & 5 and refused to give the 1/3 (one third) share of
the family pension and DCRG despite the fact that, both are property
stated in different judgment of different Courts.

4.14.)That, the applicant is an aged about 83 years and has been
seriously suffering from various ailments and before the death of her son
she was under care and control of her son Dr. Prafulla Hira and the
authority also in their written statement specifically stated that said
Prafulla Hira during his life time on 28.10.2006 in a declaration of the
members of his family declared that, his mother Anjali Hira and his



widowed sister Smti Purnima Hazarika as his dependents along with his
wife and daughter and at the time of withdrawal of provident fund he had
given the name of the applicant i.e. his mother as his family member.
The applicant has no other source of income and a huge amount have
already been spent for her treatment and if the said amount is released
to the Respondent No. 4 & 5 only, unless stay is granted, the applicant
will suffer irreparable loss and substantial injury.

4.15'.) That, the applicant submits that, she being the mother of
deceased Dr. Prafulla Hira, who was Hindu by Religion and Under
Section 8 of the Hindu Succession Act 1956 property of a Male Hindu
dying estate shall devolve firstly upon Class-l Legal heirs to the
exclusion of all other legal heirs. Dr. Prafulla Hira, son of the applicant
expired on 10.01.07 and he left behind him the applicant and
respondents no. 4& 5 are his Class-| Legal heirs and they are entitled for
equal shares of his scheduled property, i.e the all retrial benefit due to
Prafulla Hira from the Railway Department. The pension and pensionery
benefit are the property declared ih legal terms and the applicant relied
the decisions :-

y@ammm 1999 (5) SCC 237 (S.L. Bhatia -Vs — Union of India)

| Centrat Adrei (i} The Hon'ble Gauhati High Court in case of Mustt Amina
27 MAY 2003 ! Khatun & Ors — Vs. — Mustt Jahura Khatun & Ors (Second
A =rds % | Appeal No. 74 of 1997)
uwanal BN e 11971 (2) SCC 330 Deo Kinandan Prasad — Vs — State of
Bihar and others.

4.16.)That the applicant submits that it is a fit case where your Lordship
would be pleased to pass an interim direction as has been prayed for
failing which the applicant will suffer irreparable loss and substantial
injury.
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4.17..)That the applicant states that she has no source of income and

not in a position to earn livelihood at this fag end of her life.

4.18..)That the applicant has no other appropriate, efficacious,
alternative remedy available to her and the remedy sought for would

be just, adequate and proper if so granted.

4.19.) That the applicant demanded justice, but the same was

denied to her.

4.20.) That the applicant states that the application is filed bonafide

for the interest of Justice.

| for that the applicant submits that the mother has been
denied as Class-l legal heir along with son, daughter and widow
under Section-8 of the Hindu Succession Act, 1956,. The Act
provides that the property of a Male Hindu dying Estate shall
devolve firstly upon Class-I legal heir to the exclusion of all other
legal heirs. When there are more than one Class-| legal heirs, the
property shall devolve in equal shares among them. Therefore,
the applicant is the mother of the deceased is legally entitled for
1/3 (One third) on the properties including pensionary and other
retirement benefits due to her deceased son. As such, the act of
the Respondent Authorities is not sanctioning and paying 1/3
(One third) of the aforesaid pension and DCRG benefits to the
applicant is absolutely illegal, arbitrary and bad in Law, being in
gross violation of Section — 8 of the Hindu Succession Act’'1956.
As such it is a fit case where this Hon’ble Tribunal would be
pleased to interfere into the matter and direct the Respondents
Authority to recover 1/3 (One third) of DCRG amount and family
pension which were paid to the Respondent Nos. 4 &5 and also



; 2 M;’
10 $4 ot €3
) L¥i “_‘rt.;f. &70

direct the Respondent authorities to pay 1/3 of the remaining
arrear of DCRG which are due from the authority to the
applicant, and sanction and pay 1/3 (One third) of the pension

and other dues if any to the applicant.

(I1)  For that the applicant submits that, the aforesaid action of
the authorities in not paying 1/3 (One third) of the pension and
DCRG to the applicant although the applicant made such claim
before the authority, is not only illegal, arbitrary, discriminatory
and bad in law, but is also gross violation of the Principles of
Natural Justice, Equity and Good Conscience and Administrative

Fairness.

() For that the applicant submits that, the aforesaid action of

he respondent Authorities depriving the applicant from 1/3 (One

ird) pensionery and DCRG retirement benefits and giving the

ole of the same tb the widow /daughter Respondent Nos 4 &5.

Ts_ﬁ violation of Article 14, 15, 16, 19 and 21 of the Constitution of'
CER '

(IV) For that the applicant submits that, the respondent

authorities have adopted indifferent callous and biased attitude

; o towards the legitimate claim of the applicant, which is required to

| be interfered by this Hon'ble Tribunal for the ends of Justice.

(V)  For that the applicant submits that, prima facie she has a
good case on merit, balance of convenience and irreparable loss
in her favour and if the interim relief és prayed for herein is not
granted by the Hon'ble tribunal, the applicant will be highly

prejudice, suffer irreparable loss and injury.

(V) For that the applicant demanded justice, which have been
denied to her..



)

11

2.. DETAILS OF THE REMEDIES EXHAUSTED:-

There is no remedy under the Rule and this Hon’ble Tribunal is

the only forum for redressal of the grievances.

3.._ MATTER NOT PREVIOUSLY FILED OR PENDING WITH ANY

OTHER COURT:-

The applicant declares that she had approached before the

District Judge, Kamrup, Guwahati for obtaining succession

Certificate for all the Retiral benefit due to the deceased employee

including these family pension and DCRG and the Hon'ble District

- Judge granted Succession Certificate for other retrial benefit as all

those were debt and security Under Chapter XIll Part X of the

Indian Succession Act and refused to grant Succession Certificate

for Family Pension and DCRG as those were properties and not

debt and securities. The applicant has not filed any other cases in

any Tribunal/ Court or any Forum after the aforesaid order except

this application before this Hon’ble Tribunal.

4..RELIEFS SHOUGHT :

‘

In the premises aforesaid, it therefore
prayed that Your Lordships would be
pleased to admit this application, call for
the record issue notice to the
respondents to show cause as to why the
relief/reliefs sought in this application
shall not be granted and upon hearing
the party/parties on the cause /causes
that may be shown and on perusal of the
records be pleased to grant the following
relief to the applicant.
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(i) That the Respondent authorities be

- directed/commanded to recover 1/3 of
~ the family pension and DCRG paid to the

Respondent No.4 & 5 and also release

‘arrear DCRG which is due and pay 1/3

of the same and family pension to the
applicant as the as a Class -1 legal heir

of the deceased employee.

¥

ii) To pass such further or other orders as

Your Lordship may deem fit and proper.

5..INTERIM RELIEF PRAYED FOR :

- és:;@arwm S Craut
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Pending disposal of the application, it
is most respectfully prayed that Your
Lordships will be pleased to pass the

following order /orders

In the interim it is also prayed that
pending disposal of the Original
Application the Hon'ble Tribunal may
be pleased to direct the Réspondent
authorities to pay 1/3" of DCRG and
family pension amount to the
applicant by recovering the same
from the respondent no.4 & 5 and
direct the respondent authorities to
pay 1/3“ from the remaining arrear
DCRG which is due from the
authority for the intérest of justice.
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6... That this application is filed through Advocate.

RAT o Anfadt i

Miss Monijuli Dev,
Miss P.Deb‘.
Advocate,s

7. PARTICULARS OF THE IPO :
IPONo. %46 .403%57
Date : 17-3. 09

Issued by : GPO., Guwahati for Rs.50/-

8.  LIST OF ENCLOSURES : ~ As per index

CentralAdminlsmme Tribunal

27 MM 2009 |

' ywahati Beneh
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VERIFICATION

|, Srimati Anjali Hira, wife of Late Raheswar Hira, aged above 83 years
Resident of Nabin Enclave 2™ floor-D Zoo Narengi Road, Guwahati,
P.O & P.S Geetanagar, District- Kamrup, Assam, do hereby verify that
the statement made in paragraphs
4.1,42434445464.74,8,49,4.10,4.11,4.12,4.13,4.14,4,4.16 4.17,

4.18,4.19,420 are true to my personal Knowledge and also
knowledge derived from the record and paragraphs
4.15,5(1),(1H),(1),(IV),(V), (V) are true to my legal advise and | have not

suppressed any material facts.

And | put my hand on this verification today QBM March,2009 at
Guwahati.
e . g

"t} Q\.G\.i fs- . .
A g als S

- A Signature of ‘ applicant
SR T v b
pxgmid :

Centd
27 Wy 0B E

"Fﬂ“ﬁ A

kY
+wanati Bened




fr'v..:maz'a w" e Rpt e ‘q:f"w‘""'n:ﬁﬂ"n}&""n‘j""c-'m(@"am};:*_ /w.kmm;-u‘l mm{&cwmmmw}ka .".‘a‘-"b,”‘t\\".'\"ya‘hy\\h"‘

.'iil"rvaﬂ( RN R AR | o = SRR | b, mf‘a‘ WD FRA | atken MURRR R A
gt e F @ R i R A mia _ uﬁ‘lmﬁ e o - _
ﬂlﬂq Date of deilvery of the Dalo on whlrh the copy Dote of making over tha
Date fixad for notitying ragulsite stamps ahd ' |~ was rondy lar delivery, copy to the applicant. ,
the requisite: nuimbar of follos . : T - o
stamps and folios, SR T “ o 4“ ]\0&]4,‘“6 '{ 1
. . ‘, st :‘T :_ﬁ\‘ T oo ) {' .
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g ﬁ sElonsJ
amrup, Gu'wahatl 3
Fo
Succession Case No 9‘)104/7
: . . . : . ‘ ,{" ;‘
e Simti Anjali Hira . v v :
L .J_.’i'.’.....F’«atitioner
VA Versus- . .
Smti Joymati Hira & Ors.
e Opposite party
o APPEARANCES: - —
U N/ (';‘/\“‘\ | - Mﬁmﬁﬁmﬁ%un;
- "~ '\, For the petitioner : ’ Gentral Admind el
L '\ For the opposite party
y ~ 26 MY 2008
. §
-, zl‘ |
. 2 Tt ' |
YIRS Date of Argu_ment Guwahali Bench {
| Prate of Judgment T '
‘ l
'1
Ihis proceeding owes its origin to the petition dtd. 26.2.C Mited by o i
AN\

sz St Anjalj Hira who sought for an Order from this Court grainting het succession : , |
certificate |\n respect of debt and secunities, descnbod in the schedule, altached : |
to the p’etition, aforementioned. The debt and qncurnlea so detailed in the

schedule, were reportedly, left by her son Dr. meull Hira who expimd at Down o |
Town Hospital,

Guwahati on 10.1.07. The above proceeding was numbered n
Sucr‘emsion Case No. 95/07. Same was instituted against Ms. Jyotirmay iia and

3 Smti Jyotnn v Hha, wifo and minor daughter of late Dr. Prafulla Hira 10n pectively,
> { N They wero arraigned, herein, as OP No. 1 and OR No. 2. In her application; ' S ’
Ay ' petitioner has :tqted that Dr. Hira | her son, was Senior L)MU New Guwalaii, . _ ;
LY -Q'al'vr,,', Ranw‘i)’ poly t‘hhm, NF Railway, Guwahati. She submits that Dr. Fira "Nn(l, |
RYIY; - | '
‘i, \ﬁﬂ;jctam She Rurlhm submits that Dr. Hira did not make any gift in respoct of |
IApy | |
‘ &

ke h bk _ .
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the requisite number of
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uwahati Bench R

—_  APPEARANGES:

TON IO
NLY, For the petitioner

n Case No. 95/07"

. Smti Anjali Hira . -

a 2_‘7 MAY 2003 g ti Joymati Hira&Or_s.l

SmtiM.Dev, Advocate .

- -Versus- SR

ereersninnnnn OPpOSite party

\.\-., \ For the opposite party | Mr. B.Ahmed, Advocate
- | Mr. $.K Deori, Advocate |
Date of Argument 26.03.2008, and 09.04.2008, P
.. Dmte of Judgment ’ 19.04.2008. '
JUDGMENT

YT .
‘ \w Smti Anjalj H
certificate in res
G N Lo schedule, were reportedly, left by her

k"wﬁ{ Y T own Hospital, Guwahati on 10.1.07,

Succession Case No. 95707_. Same was

Smti Jyotsna Hira, wife and rfinor day;
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This pr@ceeding owes its orig.vi‘n,to the petition dtd. 26.2.0?- , filed by
ira Who sought for an Order from this C_burt granting k

er succession

spect of debt and secuiities, described in the schedule, attached
: J(,g\‘ to the petition, aforementiOned. The debt and securities,

so detailed in the

on Dr. Prafulla Hira who expired at Down
The above proceeding was l’i_umvbered as
; instittftéd'.agaiinSt Ms. Jyotirmay Hira and

0\' Notitiamar bona —aba. 0 o -

hter of late Dr. Prafulla Hira résf:éciivglyt I
‘ ( k. They were arraiigr?ﬁ, herein, as OP No. t and OP No. 2.

In her application,



I

el

proberties, $0 mentioned in theéc_hed__ule_, Vaforesaid.v She went._ on'to claim that
she is an old, sick and infirm lady who depends éntirely on the earnings of her,

- son, since deceased. On thé above premise, she filed the p'roceeding"--'---- we
have, now, been seized )1y — seeking a certificate vis-a-vis properties,
aforementioned. '

. vNotic-e,' of this proceéding was served upon the opposite pa'rties. o

| Being'" 50, summonéd, they entered appearance, and contested all the claims;_

"made by peti_tibner in her petition, dated 26-2-2007 having filed jo‘int'writtén

| objection. In their joint written bbjection, 6pposite parties" claim. that (1) ihe

petition is not maintai’n.able in lawvan‘d facts, (2) the petition u/s 372 Indian

SLJccessio'n Act 25 has been filed with malafide ‘intention"suppressiné very many
iir;portant facts in brdér to defeat the genuine_interest of opposite parties.,

They also contend that (1) the petition is also barred by Railway
Establishment Rules as well as Railway Service Pension Rules , 1993, (25 the
proceeding in question was fileg with a view to grab the property, left by
. deceased huéband of the opposite pariy No. 1, and that (3) the petiﬁonér cannot .
o be granted succession certificate as prayed for, as, the deceased had left

" “;}enormous amoﬁn_t of liabilties. in different banks and such l'ia‘bilitié,s', need to be

./ liquidated immediately out of amount which the employer of the deceased is
/" iikely to release in favour of his legal heirs, once the

ongoing legal dispute is

part, Petitioner has one more
businessman and he too maintains fhe
pelitioner as well as his sister, On the above grounds, the o

o e , ~opposite party has
requ_ested this Court to _dismiss the probeedingf in hand instead. " B
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respective 'advarséry.*l have heard ”..59'1 argumentsi éd\‘/a.rme's,by' the Learncd
counsels of the paties. The parties h

ave also submitted written argument as

~ Now the point for determination ~e- i3
entitled to the Succession Certificate in respect of debt ang secuity, dzetai\éd‘ n-
schedule attached to the petition, as prayed for~ S |

------ whather the petitioner is

- DECISION, DIscUssion anD REASONS FOR DECISION : =

ISR ——

We ha'\{e alréady found that 'petition'er has applied fo; a succession
certificate in; tespect of 'p'roperties.’descrlbod‘ln the schadule
4 potition Under Sectlon 372 , the Indian . Success
: proceéd fl)f‘fhéf; We heed to know if all those
schedulo, are securities/ debie g

, mm‘)‘wmd"wllh (he
lon Act, Byt b@jér@iwé could
properties, ciesc:i'i_laecl in the N
8 contemplated in chapter i), part X o the
Indian Succession Act., for, Succession cettificate can be Issued only in respect-

of debt and securities and nothing else--.-q |
| property, left'by ;d:eceased. who dled inléstat

Section 370 to 381 of the Indian Succession A

RN

_

ven if same happens v Be The

e. A bare perusal of provision o
ct makes it very cloar,

B 8 i et 3

On my further perusal of the list of properties menlioned in the .

schedule » altachad to the patition _under‘sevction 372 of the Act aloresald, | havév
1 - found that itemNo. 1 2 3and 5 being---Leave S:jlary ( R3.3.95 620 00
DLIS( Rs.60,000.00) - GIS( Rs. 1,59,000.00) Provident funci( 6,50,000/.)

respectively -.... ar'e_ undoUbtedly debt/securitios ns contemplated in aforgsaig

provisions of law and succession certificate in respect of such p_rope:ti‘es can be ok

granted reg‘ardrless.of Provisions contained in the Railway Service ”(T-’,ensios'w);
Rules 1993 as well as Raitwvay Establishment Rules and Laws, 2003 and as

such, in my opinion, there can not be any lmp‘éldlment
certificate in respect

. | _ |

in iésuing a succession
) i . '
of those securities ---provided ----pdtitioner prima facie
- satisfies her title to those securitios. - ‘

i

U“ - - However, In so far item no.6( family pension ) i
in - found that such a item is ovident|
N .

concorned, Ilmve_ ]
Y not security. In this i‘_@gal'd, WO can valy
By, profitably peruse the declslon of Hon'ble Otlssa }
,%"ﬁ'l ",,_,,. - e

P W'?"',

! o
figh Court | renderad 11y the




DLIS( RS.S0,0DO_.'OO) ',ﬂ_;“GlS( Rs. 1,59,000.0

Now the point for determinatioh w— |G -Q-—-whethér thé petitioner is
entitled to the Succession Certificate in respect of debt and sécurity,‘ detailed in

schedule attached to_'thel.pAetitiOn; as prayed for,
DECISION , DISCUSSION AND REASONS FOR DECISION :

We have already found that petiﬁone‘-r has applied for a ‘sukc'cession

. ceﬁiﬁcate in respect of properties, descrik_)ed in the schedule, annexed with the

petition Under Section 372 | the Indian Succession Act. But befofe we'_could
proceed further, we need to know if all 'th9§§mgggg_ertie§, described in the
schedule, are securities/ debts

as contempl'a’ited' in chapter XIil, part x of the

Indian Succession At for, Su¢¢essioﬁ_cédiﬁcafé can be issued only in respect

intestate. A bare fp'ér'usa! of provision of

On my further perusal of the list of properties | memidhed in the
schedule , attached to the petition under section 372 of the Act afore'said-,fl'_ have

found that itém_ No.1,2 3 and 5 being--Leave Salary ( RS.S‘,$5,620.00)
0) provident fund¢ 6,50,000/-) -

respectively --... are undoubtedly debt/securities as contemplatéd in aforesaid -

such, in my opinior, -there ¢an not be any im ediment in iséUing a sdccession\,/
- . . R & : T Ve \ e — ' ' '
certificate in respect of thoss Securities ~-—provide

satisfies her fitle to those securities.
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| gﬁfﬂﬁﬁa@a o - o o
cas@bT'Pratirna-Mehaegfig_radbaﬁ.-_vs- Damayanti Pradhan, reported in 4AIR-2003 'F
Qttisa 1,In the aforesaid decision, it has been held that family pension is neither
a debt nor a security and therefore 'g_r,gnt of succession,certificafe_ is
neéessary in @,ﬁggct.oi.suah.pr«op_g_rty« Being so, property in the item no.6 in the
schedule annexed to the petition in question is not a debt /security and as such,
sccession certificate canrot be granted i respéct of said property. |

B 7. | Similarly, property, described_ in_.. item w also not a

' debt/security. Such a property is said to be death cum retirement gratuity (
| C_a DCR.G). As the name suggests, graiuity’ isa M----nomecuri and as
such, it is not ‘amenable to the provision of 372, 373 of the Act aforesaid. In this
regard , reliance can be placed on the ‘decision of Hon'ble Sind High Court
renderéd in the case of Musstt. Anifa Bai & another -vs- Karachi Port Trust ,
reported in AIR 1929 Sind 177. In the decision aforesaid, it WQS"held that a
suecession certificate cannot be granted in case of gratuig‘ . Sameis more or less
in the nature of a sum paid to a particular persons who are not necessarily fhe
heirs of the deceased. Being so, | have no hesitation to hold that éuccess_idh‘

'cgrtiﬁcate cannot be issued in respect of property, described in item no.4 in the
schedule ,above, |

My above -conclusion finds more and. mqie strength from the
various provisions ,contained in Railway Service (PénSion) Rules 1983 as well

as Railway Establishment Rules and Laws, 2003 . The above provisicns,

amongst other things dedlare that pension can be gfanted to surviving _heirs only # \/
in the certain order of 'pref'erence ,80 made in the Pension Rules itself In such a |
order of preference | '8ur\_/iv,ing wife of the deceased of a male govt. servant who ,

died intestate come pretty ahead of other legal heirs including his mother.
This is emphatic testimony to the

fact that family pension is riot a security,
~ S The above rules aiso show that death cum retirement gratuity can
N _ . _
- be given and distributed equally-onlv. gst ' wi
 Disries Jodge, g . d dis rfbuted equally only amonggt the surywmg h}xs.ban‘d/w:_fe._,- s¢ns,
BAMRUP, GUWAHAWRarried and widowed daughters including step and adopied children. In-
absence of those persons, above benefits can be given to the other fami
members, such gs; fat‘he'r,‘ mother, married daughter. We'have'already foi.md th
-apart from his rnother, deceased had admittedly left behind his wife and a min
daughter as his surviving class I_Heirs.'T'hus,'the Rules; ébove, too, come in way

- - of petiioper's getting any share in the property, mentioned in item No.4 of the
%t L |

ly
at

or




schedule, attached to_her petition. O'n"'fth‘i‘s count too, the claim of petitibner that

she should be granted a certrﬁcate in respect of aforesard prope § needs to be )

We have already found that there is no drspute at bar that
deceaeed died leaving petmoner his wife and a minor daughter as hrs survrvmg '
class | heirs. Again, there is no quarrel that decea_sed died rntestate__ without -
keaving any will or gift in respect of the aforesaid properties. B_ei"ng-s'o,, rn my
considered opinion, petitioner is entitled to claim one third of the fotal securities,

' s'peciﬂed in cladee no. 123 & 5 of the schedule, aforernentibned | have also
found that ----her share in such securities comes to Rs44540/-ony(Four
lakhs twenty thousand, five hundred. and forty) In that vr ” the m'att P
’pe’rrtrone' is entltled'--to receive a succession certificate for Rs.4,21 540/-only and.

such certlfrcate needs to be issued rn her name regardless of her dependency or
otnerwrse on her other survrvmg herrs

Lo .-

- " Here, it needs to be mentioned»that Opposite Party no.1 rias claimed

that durrng the life time of her husband--—-he had secured huge amount of foans "
from SBI as well as ICICI Bank According to her, @R amount asenormous as
Rs 8,91,758.94 (Elght lakhs ninety one thousand. seven hundred frr’ty eight and |
. WMW
ni four paise) remains outatandmg on. 28 2.07 as agamst the loan which her
. husband obtained from SBI during his life time. Moreover, the ouistanrirng duee

against the_lo_an, obtained from ICiCl Bank stends at Rs. 2,27,240( Rupees. Two

lakh Twenty Seven Thousand Two hundred and Forty), onry on 15«3:2008

The various materials on record, | find, clearly confirm such claims,

made by the Opposrte Parties. ‘The opposite party therefore, urges this Court

x \}\ that in the event of a Succession Certificate, being granted to the petitioner, sne
. | ~should be asked to contribute an amount pr oportlonate to her habrhtres in 1hose
«erc Jga‘ banks, towards Irqurdatron of the aforesard loans However such a pl-=a is

Indran Successron Act cannot act as the way as desrred by opposrte party Thus, -
| have no optlon but to reject such a plea

|
o

i
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Judgment is dellvered in open Court on this day 19th of Apnl 2008,
‘and is gwen under my hand and seal. The parties . however are left to bear their,

own cost.

Dictated by me

Sessions Judge,
Kamrup Guwabhati.

Bl.nr et Judge

L&At
District &'_géwgm- Judgs
Kamrup, Giwabat]

-Sessions Judge,
Kamrup,Guwahati.' .

D

v Isrrjct T
Mgm, e

UUWAH&T

* .

Sheﬁ's:adaf

District & 5. ssiemfudge

R

Central

=
%uuahah Bench

i T
Administrative Tribunal |-

27 Wy 2009 |

4
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| Kaxﬁrup, Guwabaii l?/l/}//(}?
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IN THE CENTRAL ADMINISTRATIVE TRIBUNAL,
GUWAHATI BENCH. X

o’.a".97’/’2009 .
Smt.Anjali Hira ces Applicant
' Versus
General Manager,N.F.Railway & Others-Respondents

INDEX
Sl .Nb . Partiéulérs Page
1. Written Statement coe 1 to 5.
2. Verification ees O
. Filed by

/Mw/mmc,
(Dr.M.C. Sarma?)

Railway Advocate.

S W C, Sanrn
M.Com, Ph.D,, LL.B.
Advocate, Gauhati High Court.

Railmy Advocate, Central Administrative e,
Guwaha ti
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IN THE CENTRAL ADMINISTRATIVE TRIBUNAL,
GUWAHATI BENCH. :

IN THE MATTER OF
0.A.97 OF 2009

s

Smt. Anjali Hira ces Applicant
Versus

‘Gene;al Manager,N.F.Railway & Others Respondents.
AND -

IN THE MATTER OF
Written statements on behalf of respondents,
The answering respondents respectfully SHEWETH :

1. That they have gone through the copy of the appli-

cation filed and have understood the contents thereof.

gave and except the statements which have been specifi-
cally admitted hereinbelow or those which have been borne
on records all other averments/allegations made in the
application are hereby denied and the applicant is put to

the strictest proof thereof.

2. That for the sake of brevity meticulous denial of

43&:;‘2”‘)‘ :

M.Com, Ph.D., LLB.
Advocate, Gauhati High Court.

Pt d
Mt

D W C.

‘/
prodUY (s
Ch

by

each and every allegation/statement made in the application

has been avoided. However,the answering respondents have
confined their replies to those allegations/averments of
the applicant which are found relevant for enabling the

Hon'ble Tribunal to take a just and fair decision.

3, That the respondents beg to respectfully submit that
the application suffers from want of a valid cause of action
and hence merits dismissal on this count alone. The applicant
has admitted in paragraph 4.12 of the O.A. that respondents

have fully paid 4rd of her dues to the extent _of Rs.4,21,540/- |

as per decision of the Hon'ble District Judge,Kamrup in the
succession case No.95/07, copy of which has been included as
Annexure I of the 0.A.In this connection, the decision of the

District Judge as indicated in page 5 of the judgment is

quoted below:~-

nye have already found that there is no dispute at

bar that-the deceased died leaving petitioner,his wife,

énd a minor daughter as his surving class I heirs.

Again, there is no quarrel that deceased died intestate

without leaving any will or gift in respect of the

aforesaid properties. Being so,in my considered opi-
nion,petitioner is entitled to claim one third of the

AN

L Pl.-20.0.0.

Central Administrative

Liz?bmuuAmumm
Guwahati
[ Eeary

w.F, Raliway, Maligaoe

Tribunat,

et Pereonnel
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total securities, specified in clause No.1 2 3 & 5 of the
schedule,aforementioned. I have also found that - her share
in such securitiées comes to Rs.4,21,540/-(four lakhs twenty
thousand five hundred and forty). In that view of the matter
petitioner is entitled to receive a succession certificate
for Rs.4,21,540/- only and such certificate needs to be
issued in her name regardless of her dependency or otherwise

on her other surviving heirs"®

The respondents beg to submit that all the dues of
the applicant to which she is entitled as per the judgment
of the succession case have been paid. Payment of family
pension and of gratuity is made as per provisions of the

Railway Services (Pension) Rules,1993 which are being

carefully followed in the case of the family members of the

deceased Railway servant.
3, Parawise comments:

3.1. That as regards paragraphs Noo4e1,4.2 and 4.3
the respondents have no comments to offer as they describe
self-evident facts about the applicant's son and family

and his service life.

3.2. That as regards paragraphs 4.4 and 4,5, the

respondents beg to state that the declaration of the

applicant and his sister as dependents by éhe deceased

employee would not automatically entitle them %o share in

the final settlement of the employee as he had not left any
will or gift in their favour Jpor did the deceased employee

nominate his mother or his sister to receive the final
e SRR

e

-

t1ément dues when he was in service as per rule,
3.3 That as regards paragraphs 4.6,4.7,4.8,4.9,4.10
and 4.11, the respondents beg to state that on receipt of
the order of injunction against release of the final sellle-
ment dues as per Railway rules the respondents witheld
release of the same until disposal of the Succession case

by the Hon'ble District Judge.

3.4, That as regards paragraph 4.12, the respondents
beg to state that as per succession certificate issued by
the District Judge in Succession case No.95/07, sum of
Bs. 4 21, 540/; being one-thlrd of leave salary of Rs.3,95,
620/,DLIS of Rs.60 000/— GIS of Rs.1 ,59,000/~ and providend
fund of Rs.6,50,000/- was paid to the applicant as adm1tte§ \

in paragraph 4,12,

- ———

...P..a.......
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v

i
|

|

Nudip pwar

P

Chiet Personnel Office/
N.F. Railway, Maligaor
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3.5 That as regards paragraph 4.13,the respondents
beg to state that the contention of the applicant as regards
payment to her of a share in the family pension and Death
Cum Retirement gratuity has been clearly rejected by the %L
Hon'ble District Judge,Kamrup in his judgment dated 19,04. !
2008 in the Succession case No.95/07,copy of which has
found place as Annexure I of the O.A. For the convenience
of the Hon'ble Tribunal, an abstract of the "Decision,

Discussion and Reasons for Decision® from page'z of the .X
judgment is reproduced below:-

M. ...,in so far item no.6(family pension),I have
found that such a item is evidently not security.In this
regard,we can very profitably peruse the decision of Hon'ble
Orissa High Court rendered in the case of Pratima Mohan
Pradhan -vs- Damayanti Pradhan,reported in AIR-2003 Orissa 1.
In the aforesaid decision,it has been held that family
pension is neither a debt nor a security and therefore grant
of succession certificate is not necessary in respect of such
property. Being so,property in the item No.6 in the schedule
annexed to the petition in question is not a debt/security
and as such,sucession certificate cannot be granted in respect
of the said property.

Similarly, property described in item no.4 is also
not a debt/security. Such a property is said to be death cum
retirement gratuity (D.C.R.G.). As the name suggests,gratuity
is a property -- not a security and as such, it is not
't amenable to the provisions of 372,373 of the Act aforesaid.
 In this regard, reliance can be placed on the decision of
Hon'ble Sind High Court, rendered in the case of Musstt.Anifa
Bai & another ~-vs- Karachi Port Trust, reported in AIR 1929
8ind 177. In the decision aforesaid,it was held that a succe-
ssion cerfificate cannot be granted in case of gratuity.Same
is more or less in the nature of a sum paid to & particular
person who are not necessarily the heirs of the deceased.
Being so, I have no hesitation to hold that succession
certificate cannot be issued in respect of property described
in item no.4 in the schedule above. 4

My above conclusion find more and more strength
from the various provisions contained in Railway Service
(Pension) Rules, 1993 as well as Railway Establishment Rules
and Laws,2003. The above provisions, among other things
declare that pension can be granted to surviving heirs only
in the certain order of preference,so made in the Pension
Rules itself. In such a order of preference,surviving wife
of the deceased of a male govt.servant who died intestate
come pretty ahead of other legal heirs including his mother,
This is emphatic testimony to the fact that family pension
is not a security. ‘

The above rules also show that death cum retirement
gratuity can be given and distributed equally only annngst
the surviving husband/wife,sons,unmarried and widowed dau=~
ghters inclusing step and adopted childred. In absence of
those persons, above benefits can be given to the other family
members,such as father,mother,martied daughter. We have

already found that apart from his mother,deceased had admi-

ttedly left behind his wife and a minor daughter as his
surviving class I heirs. Thus,the Rules above,too come in
the way of petitioner's getting any share in the property

i OfMion
“-F. W’. mw

LN PQ‘.“'....
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mentioned in item No.4 of the schedule attached to her $
petition. On this count too, the claim of petitioner that 'E‘;
she should be granted a certificate in respect of aforesaid g‘ﬁ
peoperty needs to be rejected”. Os

It is therefore respectfully submitted that the §:-
applicant is not entled to receive any part of the family ;:i
(]

pension and D.C.R.G. (i.e.,Death cum Retirement Gratuity) 32
not only as per judgment of the Hon'ble District Judge, Qééf

Kamrup in Succession case No.95/07 but also as kim per thej
provisions of the Railway Services (Pension) Rules-1993,
The relevant provisions in regard to Family Pension are
in Rule 75 of the Railway Services (Pension) Rules-1993
and fgg:gﬁi; purpose "Family"‘has been clearly described
in Sub-rule 19(b) of these rules at page 37 as follows:=

~19(b) "Family", in relation to railway servant,

.means -

(i) Wife in the case of a male railway
servant or husband in the case of a

Central Administrative Tribrined - female railway servant;

weates e (ii) Judicially separated wife or husband,
such separation not being granted on
the ground of adultary and the person

70 w0y 2009 | | surviving was not held guilty of comm-
! itting adultery ;
. Guwahati Rench (iii) son who has not attained the age of
naﬁﬂf¥ﬁwww%q twenty-five years and unmarried daughter
S N who has not attained the age of twenty

five years,including such son and daugh-
ter born after retirement or adopted
legally before retirement but shall not
include a son or daughter adopted after
retirement.

The respondents also beg to clarify that Gratuity
is payable to a railway servant as per provisions of Rule
71 of the Railway Services (Pemsion) Rules,1993 reproduced

below:- o
71. Persons to whom gratuity is payable =~

(1) (a) The gratuity payable under rule 70 shall
be paid to the person or persons on whom
the right to receive the gratuity is
conferred by making a nomination under

(b) if there is no such nominations or if the
nomination made does mnotv subsist,the gra-
- tuity shall be paid in the manner indicated
below:-

(i) if there are one or more surviving
members of the family as in clauses
(ig,(ii),(iii)'and (iv) of sub-rule
(5) of rule 70,to all such members

in equal shares;

oocoPooSooooo‘o
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9 0 NOV 009 (i) if there are no such surviving

Guwahati Banch members as in clauses (v),(vi),(vii),
1Eﬂ@éﬁ¢ﬂﬁﬁwa , gViil) s (ix),(x) and (xi) of sub-rule
L__ 5) of rule 70 to all such members

in equal shares.

In this connection, it is submitted that sub-rule (5)
of rule 70 describes "family" in clauses (i),(ii),(iii) and

(iv) as follows:- e

(i) Wife or wives including judicially separated wife

or wives in the case of a male railway servant;

(ii) husband including judicially separated husband
in the case of a female railway servant;

(iii) sons including step-sons and adopted sons;

(iv) unmarried daughters including step-daughters
and adapted daughters;

It is submitted that late Dr.Hira, the son of the
present applicant, 4id not make any nomination under Rule

P g -  + ——y

74 of the Railway ‘Services (Pension) Rulesz1993 and hence

==
the gratuity due was paid to his family in terms of rule

71,sub-rule (1)(b).

Clearly therefore, the applicant is not entitled
to receive family pension and Gratuity.

3.6. That as regards paragraphs 4.14, 4.15, 4.16,
4,17. 4.18,4.19 and 4.20, the respondents beg to state
that as per provisions of the relevant Succession Law and
of the Railway Services (Pension) Rules,1993 and based on
the judgment dated 19.04.2008 by the Hon'ble District
Judge, Kamrup in Succession case No.95/07 the applicant
has been paid a sum of Rs.4,21,540/~ as specified in the
succession certificate. The respoﬁdents regret to state

that the applicant is not entitled to any other dues of the
deceased officer,whose wife has been paid the gratuity due
on the case, apart from family pension due as per provisions

of law. ‘
Under the circumstances, the
respondents beg to submit that as

whatever was due to the applicant has
been paid to the applicant as per the

provisions of law and as no other dues
are payable to the applicant at this
stage, and as no cause of action exists,

the O.A.may be dismissed with costs.
And for this act of kindness as in duty bound
the respondents shall ever pray.

L O B N J P‘...6......

members of the family as in sub-claus
(i) above,but there are one or more

N
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VERIF IéATiOiT

I, Shri Prodeep wmww M ,son of

, s aged about ﬂ 3 yea:cs, at present working
as g ‘ sy N.F.Railway, _ y »d0 hereby solemnly
affirm that the statements made in %aragraphs 1 to 3 are
true to the best of my knowledge and derived from records
which I believe to be true and the rest are my humble

submissions before the Hon'ble Tribunal. C(;
And I sign this verification on this the _/ 6

day of November,2009.
P 2

Signature

Designation

tyycnm Personne! ONios f’*%/
& F, Railway, mﬂgm
Guwahati.11
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< IN TH]:, CENTRAL ADMINI&TRATIV]: "IRIBUN : ub\WA?AﬂG 200 \"
| | ~ BENCHGUWAHATI gg 3
O.ARA/CEMART/ Q3 INo.  of200 e.uwahan Bench
] T I I ek iceicl
. ....{..Applicant(s')
Respondent(s)

............................................

..... Advocate/s

to appear, plead and act for me/us in the above apphcai 1on/pet1t10n and to conduct
and prosecute all proceedmgs that may be taken in respect thereof 1nc1uding

Contempt of Court petitions' and Review applications- arising therefrom ' and

AN s
P R

appllcatlons for return of documents, enter into compromise and to draw any

maneys payable to me/us in the said proceedmg

SWvimanrAnw ru

s 4D
5

DRV

| ?’\}@h’hmw &Am
L

Placé : G\NQ}\Q\)-\ Fofv Respendink NQ\ 5.
' , - Joy shyor  Hivgl . _

Date: Q& / bt / oy Signature of the Party ‘ )

o ' I “Accepted”. » o /(ad"‘&

. < [é

Executed in my presence - ’%gxw 9}’
#Signature with date Signature With date
(Name and Designation) - (Name of'the Advocate)

SANTAND NANDAN TAM\J\.\
C/ANANbA Kanan [ H/fNe BG
ASE®R Qood , om\oo.m

Swwohay — S :
# The following Certlﬁcatmn to be given when the %Qny 1S unacquamted with the

language of the Vakalath or is blind or illiterate : :
The contents of the Vakalath were truly and audibly read ovet/translated -into

Language known to the party ex»culmg the Vakalath and he
seems to have understood the same.

Name & address of the .
Advocate for_ Service.

Signature with date
(\I ame and Desn gnation )
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| : {see Rule 67)
G\\Wa‘f\,’?} TN VAKALATNAMA,
| \ ;;5’4:’/ IN THE CENTRAL ADKINISTR TIVE TRIBUNAL,
v -~ GUWAHATI BENCH: GUWAHATI
' OA Ne 872009 - .
Smt. AnjeliHira. Applicant
Vs
UOI&0Os ... Respondent

- MWe P. K. Singh, Dy. Chief Personnel Officer/Gaz, N. F. Railway, Maliyaon, Applicant
No.:>_/ Respondent No.3 all for all in the above Application/Petition do hereby appoint and
retéin Dr. M. C. Sharma, Railway Advocate, CAT/Guwahati {o appear, plead and act for mefus in
the above application/ petifion and to conduct and prosecute all proceedings that may be taken in

. t N Il ~ 4 s 3 - . s - . L * p
respect thereof including Contempt of Court pefitions and Review Applications ansing therefrom and -~
applications for return of documents, enter into compromise and to draw any moneys payable to mefus in
the 5aid proceeding. : '

nq K . ¢
‘ )?,Cniet Personne Ofﬂceo/w;L
Date. o ' ' Signature of. oRpacky, Maligaon
- ﬁw “Accepted” Guwakeilil
W ' Signature with daie N

. .~ {Name of the Advocate)
. ,/?77 ] T i T
Executéd in my presence '

*Signature with date ’ /&7 . M O Savm
{Name and Designation) :

Name and Address of the
Advocate for service.

* The feliowing cerfification fo be given when the parly is unacquainted with the language of the
Vakalatnama or is biind or illiterate: '

The contenis  .of the  Vakalatnama  were iy audbly read  overfiransiated
o, language known fo the party execuing the Vakalathama and he seems to
have understood the same. -

Signaiure with date
{Namae and Designation)
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DISTRICT : KAMRUP | o 2V LY
o | Gurahati Bench fj ﬁ;f T
. . ‘{?5:7?’% - E E & : (é
IN THE CENTRAL ADMINISTRATIVE TRIBUNAL | o

GUWAHATI BENCH : GUWAHATI

ORIGINAL APPLICATION No. 97 OF 2009
Smti Anjali Hira '

~VS -
The N.F.Railways & ors. .
Respbndents

---AND—
IN THE MATTER OF
. Arejoinder of the applicant against the

written statement filed by the respondents. -

( Re-joinder)

| .Smti Anjali Hira, wife of Late Raheswar Hira aged about 84 years ,
resident of Nabin Enclave, 2" Floor-D, Zoo Narengi Road, Guwahati-
21.P.0. & P.S. - Geetanagar, Dist — Kamrup, Assam do here by solemnly
affirm and say as follows. -

1. That | am the epplicant in the instant appeal and a copy of written statement has
been served upon my counsel and after going through the same, | understood the
contents thereof ‘

2. That the statement[allegation which are not specifically admitted herein after shall

deem to be denied by the deponent.

3. That as regard the statement made in paragraphs 3 of the written statement, the
deponent hereby denies the correctness of the same and state that the respondent

has miss-read and misunderstood the judgment passed in Succession Case no.95/07

~and paragraph 4.12 of the O.A. The Hon'ble District Judge ,Kamrup vide judgment




'

~.f

dated 19.4.2008 specifically mentioned about securities/debt :

the Indian Succession Act,” for, succession Certificate can be issued only in respect
of debt and securities and nothing else-—— even if ,same héppens to be the property ,
left by the deceased , who died in intestate .AS such the Hon'le District Judge,
Kamrup issued Succession Certificate in respect of leave salary DLIS, GIS, Provided

Fund .As the pension Death Come Retirement Gratuity are properties and no

Succession Certificate can be granted as regard property hence refused to issue c
Succession Certificate in regard peh‘sion: and DCRG amount. Therefore, the applicant§
filed the O.A for release of pension and DCRG amount which have been refused by
the respondent 1 to 3. In catena of cases the Hor’ble High Court and ApeXQCourt also
decided that pension and gratuity are the personal property of the deceased
employee and same should be distributed amongst the family member as per their
Personal Law of the employee and any Rules can not override the principles and

provision of laid down under the Personal Law .

4. That as regard the statement made in paragraph 3.1 of the written statement, the
deponent re-irritates and re-affirms her earlier statements made in paragraphs 4.1

4.2, 4.3 of the Original Application .

5. That as regard the statement made in paragraph 3.2 of the written statement, the
deponent, hereby denies the correctness of the same and re-irritates and re-affirms
her earlier statemenfs made in paragraphs 4.4 & 4.5 of the Original Application. The
deponent states that the applicant being the Class-1 heir of a Male Hindu Family dying
Estate is eqUally entitled for the property left by the deceased along with other legal
heirs and fdr that no gift, will or nomination is necessary for getting right over the
property of a Male Hindu dying family dying estate. Only making a nominee can not
claim the whole property of a deceased .The nominee is only meant for the distribution
of the property amongst the legal hires of the deceased and any Rules can not over

ride the principles and provision laid down under the Personal law.

The copy of the declaration filed by the deceased
before the respondents on 30.10.2008 is annexed

as Annexure-i



7. That as regard the‘statements made in paragraph 3.5& 3.6 of the written

statements , the deponent re-irritates and re-affirms her earlier statement made in ‘

paragraphs 4.6, 4.7,4.8,4.9 ,4.10,4.11 & 4.12 of the Original Application.

statement the deponent, re-irritates and re-affirms her earlier statement made in

paragraphs 3 of this re-joinder and 4.13,4.14.4.15,4.16,4.17,4.18.4,19,4.20 of the %

Original Application.

8. That, the applicant submits that, she being the mother of deceased Dr. Prafulla
Hira, who was Hindu by Religion and Under Section 8 of the Hindu Succession Act
1956 property of a Male Hindu dying estate shall devolve firstly upon Class-I Legal
heirs to the exclusion of all other legal heirs. Dr. Prafulla Hira, son of the applicant
expired on 10.01.07 and he left behind him the applicant and respondents no. 4& 5
are his Class-| Legal heirs and they are entitled for equal shares of his scheduled
property, i.e the all retrial benefit due to Prafulla Hira from the Railway Department.
The pehsion and pensionery benefit are the property declared in legal terms and the

applicant relied the decisions :-

(i) 1999 (5) SCC 237 (S.L. Bhatia -Vs — Union of India)

(ii) The Hon'ble Gauhati High Court in case of Mustt Amina Khatun & Ors —
Vs. — Mustt Jahura Khatun & Ors (Second Appeal No. 74 of 1997)

(i) 1971 (2) SCC 330 Deo Kinandan Prasad — Vs — State of Bihar and

- others.

The applicant therefore is entitled for equal share of Pension and Pensionary
benift of DCRG as Class -1 legai' heir of the deceased




£

VERIFICATION

I, Smati Anjali Hira, wife of Late Raheswar Hira, aged above 8"3‘years Resident of
Nabin Enclave 2" floor-D Zoo Narengi Road, Guwahati, P.O' & P.S Geetanagar,
District- Kamrup, Assam, do hereby verify that the statement made in paragraphs
1,2,3,(Part) ,4,5 (Part),6,& 7 are true to my personal Knowledge and also knowledge
derived from the record and paragréphs 3 (part),5 (Part)& 8 are true to my legal

advise and | have not suppressed any material facts.

And | put my hand on this verification today 22" February ,2010 at Guwahati.

L1t et AW’ ¢ (v
. ; v 1 e by M -Bev
Signature of the applicant
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