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30.03.2009 - On the oral prayer of Mr.Mazumdar, Union

of india represented through the Secretary to the

Government of india, Ministry of Telecom, Sanchar
Bhawan, New Delhi - 110001

Respondent No.5 in this case.

is impleaded as

Mr.R.Mazumdar undertakes to

ma&\e
necessary entry in the cause title page of the 0.A.

and file an extra copy of this O.A. by tomorrow.

Heard. Perused the materials placed on
~ record. issue notice to the Respondents (including
- newly added Respondent vNo.5) requiring them to

file written statement by 29.05.2009.

Call the matter 29.05.2009.

{M.R.Mohanty}
Yice-Chairman
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w 29.05.2009 Mr. R. Mazumdar, learned

Vokadakhmawma }gwf . . counsel for i e

Applicant is present. On fﬁie tﬁm} er

57 W« 1, ¢ pathade of Mr.B.C.Pathak, }e)eu:nzd counsr;._ '

BHSN L e, | for BSNL, call this matqz:_‘,_ o5
Tz 22.7.2009 awaiting - written
2 09 . statement from the Respondents.

Mr. G.Baishya, learned Sr.

W é7\ W Standing counsel representing-
[/ .
NO /5! ' : Union of India undcna‘kes to . file.
> written statement in ﬂns case m_ ‘
ﬁ?gé . | o courseoftheday | | B
. - )’;;
(6. 09 o N/ — /5 -
5 (¥.D.Dayal) (M.R.Mohantyj
(NG Ky %L/‘") 7 lm Member(A) Vice- Chanman
M /\/o*3 ‘Y’f |

/

dready been filed on behdlf of ”rhe

L

S 2y
~,:*=.‘T’

% 2207.2009  In this case written sm’remenf ;has
\A

Respondent MNos. 3 & 5 through Mr. Gﬁdlshyo

w .~ leamed Sr. Standing counsel.
No W/s %k/é e . SRR
Rno- /52 5 ¢ . . .. . MBCPathak leamed counsel for the
} , o . BSNL wants more time to fl'% v**h‘en
Z__, , s . - . statement. ' 1’
2!{«'8«09\ .5:"‘:
< Cdll this matter on 25.08.‘200?9'.;;;&woiﬁng

N . . written statement from the BSNL.

fEOt e s C ot o (MK .Chaturvedi) (M.R;&thonfy)
. .. Member (A} - Vice#Chairman
/ob/ .. | '

!
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!
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|
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" 25.08.2009

{(M.K.Claturvedi)
Member(A)

06.10.2009

~~

“.

In this case written statement has
already been filed on behalf of the Govt.
of India. BSNL, however, is vet to file

written statement.

Call this matter on 06.10.2009
awaiting written statement from the -

BSNL. '

Send copies of this order to
Respondent Nos. 1, 2 and 4.

o -
(M.R.Mohanty)
Vice-Chairman

In this case Government of India
has already filed a written statement.
BSNL however, has yet to file written
statement.

Subject to legal pleas to be
examined at the time of final hearing,
this case is admitted. \

Liberty is hereby granted to BSNL
to file written statement by 6% November
2009.

Call this matter on 06.11.2009

awaiting written statement from the

BSNL. /\_,F
J——

&S
(M.R.Mohanty)

Vice-Chairman
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fo./l.03 . o
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(Madan Kurhar Chaturvedi) (Mukesh Kumar Gupto)

N/_é é?’(é/éf‘ RV Member (A) Member ()

/bbf
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o N . ,‘]:3.11.2009 Leamed proxy counsel for the ©

o applicant Mr A. Kumar states that he has:

16 /2 =y R received a copy of the reply filed by 1he N
'r - GQWqCJ@' . respondents 1, 2 and 4 only today and'i‘ﬁi

W mjuM | tum seeks some time to file rejoinder. ' '
M’t List on 14.12.09 for order. o
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| (Madan Aaturvedl) (Mukesh K. Gupfaf

Member (A) Me‘mb.e,r ( J) - :?3 {g
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14.12.2009 - None appears for the Applicant.
Rejoindér hds not been filed despite
opportunity &s granted. O.A. was admitted
on 05.10.2009. Pleadings are completed.

List the matter on 25.1.2010.

A <>
{Madan Kumpar Chaturvedi)  {Mukesh Kuécr Gupta)

Member (A} Member (J)
Im/
25.01.2010 * st the matter on 19.02.2010.
(MWQI Chaturvedi)
Member (A}
fbb{ .
0.A.51-09 o 's
19.02.2010 Learned counsel for BSNL
Mr.B.C.Pathak -states that complete
departmental records of the present case
are not available with him, and therefore, to
produce the same, he prays for some time.
List on 09.03.2010.
\F/ - Q el
{(Madan Kemar Chaturvedi) {Mukesh Kumar Gupta}
Member (A} Member (J}
/bb/
09.03.2010 eing Division Bench matter.. list it on
01.04.2010. ' |
~Jd
{Mukesh Kumar Gupta)
Member {J)
/bb/
01.04.2010 Learned proxy counsel for the applicant
prays for adjournment.
List on 28.4.2010.
¥
(MadarKr. Chaturvedi) ~ (Mukesh Kr. ¢ u;to)'
Member (A) Member {J)

/eg/
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CENTRAL ADMINISTRATIVE TRIBUNAL
GUWAHATI BENCH

Original Application Nao. b1 of 2000

DATE OF DECISION: 28.04, 2610
Shri Pramod Kr Pathak . APPLICANT(S)

Mr R, Mazumder : _ ADVOUATESY FOR THE
' APPLICANT(S)

- ¥Eersys -
tinion of india & Ors. REGPONDENT(S)

Mr B.C. Pathak, Standing Connsel, BENT. ADVOCATES) FOR THE
' RESPONDENT (5}

CORAM:

The Hon'ble Shri Mukeoesh Komar Gupta, ,f‘.i:.iitﬁ‘riai Meamber

The Hon’hle Shri Madan Kamar Chaturvedt Administrative Member
.. Whether reporters af lf‘_w.ﬁi nrewspapers ‘y{?\la
may be allowed to see the Judgmeni ?
2. Whether to be referred to the Reporter or nat? YesiNao

A, Whether their Lordships wish fo cee the fair copy
of the judgment ? : YosiNo




CENTRAL ADMINISTRATIVE TRIBUNAL
GUWAHATI BENCH

Original Apphication No. 51 ot 2008

Date of Order: This the 28™ day of April 2010

‘The Hon’hle Shei Mukesh Kimnmar Gupta, jadicial Member

The Hon’hle Shri Madan Kumar Chaturvedi, Administrative Memnber

Shri Pramod Kr Pathak,

S/o Late Jogendra Nath Pathak,

Village & Town, Milanpur,

Biswanarh Charjali,

Dist.- Sonitpur. creereer ADpPlicant

14

By Advocate Mr R, Mazamder
- VEISUS -
1.  Bharat Sanchar Nigam Limited, represented by

Chairman cum Managing Director,
Sanchar Bhawan, New Delhi-110001.

2. the Director (Human Resources Develapment)

¥

Bharat Sanchar Nigam Limited
Corporate Office, Statesman House,
New Delhi-1 10001,

3. ‘The Advisor, Telecom Commission,
Government of india,
West Black-1, Wing 2 RK Puram,
New Delhi-110066.

4.  The General Manager
Telecom District,
Dharat Sanchar Nigam Limited,
Tezpur-7684001. ceeere RESpOndents

Mr B.C. Pathak, Standing Connsel, BENL.

A2BLALBLOBIALL HBSE S
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£ A No.51/2000

ORDER(ORAL)

MUKESH KUMAR GUPTA, TUDICIAL MEMBER

Order dater AEI’%A)? 2004 passed by Disciplinary Aonthority
inflicting penalty of reduction hy one stage in the time soale of pay for
a period of one year with immediate effect, as upheld by the Appellate
Anthority’s  Order dated 01092008 iz challenged in present

proveadings.

2. Admitted facls are: a charge memao dated 31072000
containing one Article of Charge had heeon issned whereby it wag
alleged that applicant committed certain misconduct. The gravamen
of said charge reads as tollows:

"While Shri P, Pathak JTO was posted and
functioning as jT0 under SDE(P)., Biswanath CThariah
during the year 1896 failed to maintain absolute integrity
and devation ta duty as mech as pe bad countersigned 13
Nos. of false and fabricated experience ceriificates issued
by S/sh Rajendra Rai, Sub-lnspector, Lambodar Jha, Sub-
inspectar, Ramhilash Rai, line Inspector, Sakatdeo Singh,
Sub-Inspecior Deonath Rai, Sub-Inspector in favour of
5/9h Prabhat Sarma, Biren Das, Biren Dora, ['ranjal
K ataki, Maina Bora, Dharmendra Kr. Rai, Ambika Barman,
Basanta Bhuvan, Prabhat Kalita, Dwipen Bhuvan, Kishore
Kr. Pathak, Cheniram Sarma and Govinda Bora without
going through anv documentary evidence and verification
and on_the basis of his counfersignature, the TDE Tezpur
has regularized all the 13 persons vide ovder NoX-
VCMPTO6.97/Can-7 dtd. 25/5/96 as Temporary Status
Mazdoors and thereby the above acts be contravened the
provision of Rule 3(1) and (2} of CCS (Conduct) Rule,

1964
{emphasis supplied)
3. Since afaresaid charge had been denied, an aral enqairy

was held. The Inquiry Officer vide its report dated 17122002, hased
an preponderance of probability concinded thar charge conld not he
proved, Disagreeing with said findings, a memorandam  dated

30102003 had been issued hy the Advicer (HRD), Telecom
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Commission and applicant was reqoired to suhmib representation, it
any, against the z;miwn On examination of aforesaid aspects, the
enquiry report dated 1712 2002 as well as applicant’s representation,
the Disciplinary Authority vide ordar dated 23.02.2004 {Annexure-7)
observed that he has: “failed fo give convincing reply to refute the
charges levelled againsr ﬁi!n”, and tiimately proceeded to impose
aforenoted penalty. Detailed statutory appeal was preferred, which
had heen rejected vide order ffairﬂfi 01.00.2008 {(Annexure-A/111
Aforesaid aspects have heen assailed in present case on diverse
grounds namely: /

i ‘The basic allegation was that he countersigned 13 Nos. of
false and fahricated experience cerfiticates to some
alleged casual labourers, based on which such persons
were granted temporary status in ferms of the policy of
Central Government conferring temporary status and
regularisation  to casual iabourers, who satisfied the
conditions prescribed in said Scheme. Since allegation
was that he had given false and fahricated certificates,;
criminal proceedings %mre Isunched against those persons
who have issped certificates, which indeed had bean
countersigned by him. The Trial Court initially convicted
all the acrused vide judoment dated 28072003 which
incinded nat only the casual labourers bot the other
afficers who had issued experience cortificates i their
favour. Criminal appeals were preferred hefore the
Hon’ble High Conrt and vide ~_§=_u§g§¥;f:~._m; dated 14032007,
conviction order of the Trial Court had been quashed and

sek aside
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" Applicant herein had not been arrayed as party in said

criminal trial, rather he had been a prosecution witness in

said trial namely, PW 13

On identical set of facts, material and evidence, Hon’ble
High Court had acquitted the alpp‘ellam:s before it, who
were convicted by the Trial Court. Documents relied upon
against him were indeed the same set of doéu.ments,
which were used in said criminal mal There was no iota
of difference. As such there remains no justification and
ground to punish him. When the evidence had been
reappreciated by Hon’ble High Court and the accused
were exonerated in the criminal appeal, a different
interpretation cannot be given and taken by the
departmental authorities. He had brought these facts to
the notice of the Appellate Authority, yet instead of
gracefully accepting said view i.e. Hon'ble BHigh Court
findings, the respondents (Appellate Authority) virtually
made a post mortem of said judgment and stated that
benefit of said judgment cannot go in his favour. I,eérned
counsel drew our attention to one of the reasons advanced
for said finding namely: “he never approached the
Hon’ble High Court agalnst the decision of the
Speclal Judge. CBI, Guwahatt.” 1t was contended that
the reasoning advanced and the stand taken ex-facie is
perverse, against l:hé record and .exhibit rotal non-
application mind on the part of said authority inasmuch as

he had never been penalised by the criminal court and,
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therefore, there was no «,we'ras:b:m tor him ro approach the
Hon'hle High Conrt. A person who is agyrieved by a
judgment. or a decision taken by a competent anthority,
tried in a court of law alone can approach the High Conrt,
hut not a person who was a wimess like him in the
proceedings before the criminal trial, In any cage the ACG.
17 vauchers were bhasic docnments which had pot been
produced by the prosecution even hefore the criminal
conrt. or by fthe department in the departmental
proceedings initiated and concluded against him. When
such are the facts, there remains no hagis and justification
to disagree with the findings of the Inguiry Officer who
atter elahorate discussion op the hasis of materials

produced, had exonerated him.

4. in the ahove hackdrop, Mr R, Mazumder, learnad counsel
for applicant, forcetully eontended that there romainsg no reasons and
there was na justification to disagree with the findings of the Inqniry
Officer and in any case after the judgment rendered Hon’ble High
Conrt on 14032007 there remains no hasis whalseaver and the

foundation laid by the department in departmental proceedings stood

avaporated,
5. By filing reply, the respondents contested the matter

stating that the mazdoors were given tempaorary statns hased on the
certificates granted by him. “The question of making payment through
ACG-17 for the casnal labours who were suhsequentiy given the statng

aof regular mazdoor does not mustered in fhe tield and worked
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continnously and drew wages through muster roll”, 'This was the basic

stand taken by the respondent Nas. 3 and 5.

6. Respondent Nos.1, 2 and 4 also filed separale reply and
stated that the order of punishment was issned on 23.02.2004, which
was served npon him on 23.03.2004; appeal was preferred on
281.04.2004 and same had been rejected vide order dated 01.00,2008.
Appeal preferred by him wav;s: time harrad, We may note al.ouce as to
how the apbeni was Hme barred has not been explained at all. On the
face of it appeal was preferred within fortyfive days, Hime prescribed

under the riles for said purpose,

7. On merit, it was stated that he conntersigned as many as
13 Nos. of énn nterfeited certificates which were proved to be false, 1t
is a fact that those mazdoors were given temporary statis on the basis
of certificates issuad by him. He had failed to prove that he had issned
a certificate/econntersigned the certificate on the hasis of dociiments
i.e., engagement of labonrers for more than 240 days in a year and
also failed to ohservelverify aforesaid requirement of law under Rule
1510f the Financial Handbook Vollll bhefore putting his counter
signatmre. The Disciplinary Anthority had carefully consideced the
enquiry report and for valid and just reasons, he disagreed with the
ﬁndings of inguiry Officer. The enquiry was held observing duoe
procedure and he was afforded an opportunity of hearing. The
findings recorded and the punishment order were well within the
parameters of law and did not suffer from any dlegality or intirmity.
Findings recorded hy Hon’ble High Court is an independent and not
connected proceedings as for as present applicant is copeerned, was

the main emphasis taid by Mr B.C. Pathak, learned coansgel appearing

S
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for said respondents. 1t was emphasived that the 2'erfti‘zz%c::-:li!ties of
criminal law will not apply with same rigour in disciplinary
proceedings as the provisions of Pvidence Act do not apply in
disciplinary proceeding. Strong reliance was placed on (1989} 3 SCC
679, Capt. M. Paul Anthony vs. Bharat Giold Mines Lid. and another,
to contend that there is no bar for simuitaneois conrinpanece of
departmental proceedings vis-2-vis criminal proveedings as the two
proceedings are different and the same can he continued
independently. Rellance was also placed on AIR 1063 SC 1723, State
of Andhra Pradesh and others vs. Sree Hama Rao. Relinnce was also
placed on AIR 1976 SC 1080, K.L. Ghinde vs. State of Mysore. Lastly,
reliance was piaced on 1985 (1) 1R 773 (Madras High Court), AN,
Krishnamurthy vs. Government of Yamil Nadu and others, tn contend

that concinsion in the departmental enquiry shonld be reached based

on “acceptable evidence”.

7. We Bava heard learned counsel for the parties, perised
the pleadings and the jndgments referred as noliced hereinahove.
Ouestion which arises for coasiderafion is whether a person who was
a witness in the criminal trial against certain accused in whose favour
he had countersigned experience certificates can he excluded from
the scape of criminal trial and suhjected to departmental proceedings,
which though resuited in exoneration by the tnguiry Officer, be
punished by recording a disagreemaont note particidarly when in
eriminal appeat filed hy those acensed, all acensed were ek off
hanourably on the ground that there was no evidence Io link their
guilt and offence. In the ahove hackdrop it wonld be noticeahie tn

examine as to what has heen observed by the Hon'ble High Conrt,

Refore we do 50, we may nate once again that appticant was PW 1% in
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said erimin&? trial. There was another ‘,'PW in the trial, whose
statement had been submitted and corrobovated by the appplicant
and as per Hon’hle High Court this very evidence “strikes the final
nail in proseention miﬁn"; . The relevant excerpts of the judgment
reads as under: | |

“1A, The main foundation on the hasis of which the trail
court has recorded the order of conviction 1s the Accounts
Books and the system  prevailing in  the Telecom
Department which was parrated by PW 8, the Chief
Accounts Officer, TDM, Tezpur. rie has depopsed as
follows:

“For execution of capital work and maintepance
works of temporary advance were sanctioned fo
SDO0Os and Field Cfficer including JTO by head of the
SSA. Capital work means and signify execution of
new works while mainfenance means execubion of
day to day maintenance warks, For exccution of
works man power is necessary. For execuiion of
maintenance works employment of casual Isbour is
necessary. The payment to the casual labonrers
were made oui of the temporary advance given m
the 8DQ concerned. Payvment is made through LI, 81
and JT0O and CS to the casual labourers. All kinds of
payments are mede through ACG 17 including
payment to the casual labourers. ACG should
cantain the signature of the payee and the payer. All
expenditures made 11, 81, JTO and CS etc. will be
entered intoe in ACE 3 forms and it will be submitted
to the SDO who will incorporate the same in ACH 2
accounts. ACE 2 accounts will contain the annexure
ike ACE 3 hill eto. Form ACE 2 accounts will be’
forwarded to accounts section for its scrutiny. The
expenditure made through ACE 2 were finally
adjusted in the case book in the accounts section. Al
expenditure made through ACE 2 are to be kept in
the accounts section for audil purpose. After one
yvear of the audit the documents of aceounts can be
desiroved. All accounts including ACE 2 are stored
by the department in the godowa under a store
incharge SDE {general) is the store Incharge. Every
documents mainfained in the course of official
husiness shonld be preserved.”

15.  'The evidence of PW 8 has heen reiterated by PW O,
the Asstt. Director, Establishment, Telecom Departinent.

16. In the present case, the prosecution bas not
produced_the vouchers ACG, 17 for the reievant pering fo
show that in these wvouchers, the names of the present
accused appellants-A-7 o A-33 de not appear. ‘these
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documents were vilal docpments  to  support  the
prosecution_thai no _such. pavymeni _was_made o fhe
accused persons during the relevant period _as casual
Mazdoors.

17, On the other hand, the pr«’;e;s_\:“m'iun has jed evidence
to_show that the vouchers under ACG. 17 were not
available. Although no _evidence has been led as to the
reasons of pon availability, the prosecution argoed that
although the Accounis under ACG 17 are nol available
showing the names of the accused persons, it must be
presumed that the names of the accused persans do not
appear in these accounis and the inference may be drawn
against the accused persons. The trial court also accepted
the above and held that when ACG 17 forms are nob
available in respect of A-7 to A-33, it musk be deemed in
have not worked as casual workers. We _are unable io
comprehend such o situation in 8 criminal trial. The
burden_is on the prosecuiion o establish the guilt and the
prosecution may either lead direct evidence or indirect
evidence, Mareover, there iz po evidence on record to
show that the accounts books/vouchers under ACG 17
were kept in the custady of the accused persons ar that
they were responsible for their safe custody and they have
destroyed the same to screen out the evidence of criminal
offence.

18 From the evidence of the prosecution witnesses, we
find that there is another aspect of the matter aiso. The
vouchers under ACG 17 are entered into ACE 3 f@l"lﬂb and
thereafter the amonnt is mcorporated in ACE 2 accounts
and finaily adjusted in the cash book. Admittedly, the cash
books from 1985 onwards are available and the
prosecution conld have perused these cash hooks in AUE 2
accounis to show that during the relevant period, no
payment was made to anv casual worker or Mazdoor.
Further, the Government Departiwent munst have some
audit to the accounis and audit report, if any, could have
heen produced, but no document has been produced by
the prosecution in support of their canfention.

19, Merely hecause the prosecution utterly failed to
trace ont the ACG 17 vouchers and produce the same
hefore the court, it can not be presumed by any stretch aof
imagination that no payment was made to the accused
persons during the reievant period as casual Mazdoors.
The learned wrial court fell in error in holding thst the
fatlure of the TDM Office to produce the record has no
bearing in_the matter and on the obther hand, it can be
Cinferred that TDM COffice did nobt appoint any casual
Mazdoor including A7 o A3 the trail court also
observed that appointment of casual Mazdoor during the
period 1995-1996 was misplaced and it was irrelevant.

20, We alzo find the trial court has placed much reliance
- on the evidence of B.K. Goswami (PW 3} who bhad deposed
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that during his period, ACG 17 vouchers for the period
1988 to February, 1996 were not avaiiable and he had
joined in September, 1995 and worked till 3.11.98. The
witness has further stated that despite the ban in the
engagement of casual jabourers, such engagement
continued and labourers were engaged during 1985-88
and they were regularized.

21. The members of the selection committee appointed
by M.K. Goyol considered the cases of A-7 1o A-33 along
with ather persons and on being fully satisfied about the
gennineness of the cases, they recommended the cases of
A-7 to A-33 for conferring the status of T5M. They have
also deposed that they did not find any anomaly in respect
of experience certificates  and  these ewperience
ceriificates were issued on the basis of work done during
the calendar year on the basis of ACG 17. Hence ifACG 17
was considered by the selection committee while
recommending the names of fthe accused persons,
subsequent non production of documents, can not be held
against the accused persons,

22. At this stage, we may have a look in the evidence of
G.S. Mathur (PW12) who has deposed that ali the
labourers mentioned in Ext.l to Ext.27 were engaged and
working under him. The evidence of PW 12 has beep
supported and_corroborated_hy Pramod Kr. Pathai (W
13) who states that the casual workers mentioned in Ex.2
to 10, 12, 20, 21, 23 and 24 were actually engaged during
the__rejevant_nperiod. Both PW 12 and PW 13 were
Supervising Officers. Their evidence strikes the final nail

23, In a eriminal trial, the burden is on the progsecution
to establish the offence bevond all reasonabie doubt. The
distance hetween the accused ‘may be guilty’ and ‘must be
iy, must he traveled by the prsecution and no
conviction can be based on surmises and conjeciures.

4. In the present case, we find that there is no reliable
evidence to hold that accused A-7 to A-33 were nof
working as casual workers during 1985.88 or the
experience certificates Ext.l to Ext.27 issued by the
accused A-1 to A-G and counter signed by accused A-1 are
forged documents. As the very foundation of the
prosecution ailegation is missing. we hold that this is a
case of no evidence and the accused persons are enfitled
to acquitkal,

25.  1n the result, the appeals are allowed. The immpugned
order of conviction and senience is set aside and the
accused appellants are acquitted and they are set at
liberty forthwith. The accused appellants are on bail and
as such, they need not surrender to their bail bonds.”
{amphasis supplied)
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8. On examination of the matter with reference to material
placed on record and relied npon in the departmental proceedings
against him vis-a-vis criminal trial initiated against the officials as well
as 13 casual lahourers in whose favour applicant had countersigned
experience certificates are based on “same sot of facts and A
avidenca”, When the same set of facts and evidence have heen
reappreciated by a constitutional hody namely Hon'ble High Court,
how the respondents/department conid be allowed to iake a different

view on the snbject? is the fundamental question that arices for

consideration,

9. We have given our considerable and anxious thonght ro
hoth aspaects of the matter énd are of the firm opinion that if some
leverage is aiiéwed ta the respondents ta record a view different from
the findings arriﬁed at by the Ccmst.:i!tm:ibnai body, it will certainly seb a
very bad precedent and the executive would he in a position to sit
over the ndgment recorded by a competent cfe_mi."t; of law, which had
attained finality. In other woards, the execnfive would be i a position
ko set at naught the judicial decision, which inheres a great danger in
itself. Such a course of action is impermissible and oppaosed o rule of
law. Perusal of the judgment noticed hereinabove would reveal that

the prasecution had failed to produce vouchers under ACG 17, Their

contention that since there had been a han on engagement of casual

labanrers and the names of casual labourers did not appear in the
accounts hooks would lead to an inference against said accuced has
been rejected by Hon'hle High Courl, Simiarly, it has heon noticed
that vouchers uwnder ACG 17 were entered in ACHE 3 forms and

thereafter the amount was incorporated in ACE 2 accounts and finaily

adjusted in the cashhook. Cashbooks from 1985 were available and
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vet the same had not heen produced in the preseat case algo.
Respondents have taken a stand thab question ol making payment;
through ACG 17 did nob arise. Ex facie, the stand taken i< contrary o
the aforesaid tindings. Our attention was drawn by the applicant to
the audit report, and it was noticed therein that ti‘n:f.-‘g).’:iyn}enl‘. to ecasual
labourers had been made on ACG 17 under MTCE head through ACE
3. Thus, stand taken by respondents as noticed hereinshove iz a
bundle of lies and cannaot be accepted, Issue hefore Hon'hle Supreme
Court in Capt. M. Paul"»&nthnny’s: cage (supra) had been as to whether
department can pracesd simuitaneousty with the criminal proceadings
on the one hand and whether findings recorded by the ronrt asg
reappreciated hy the High Conrt conld be ignored hy the
departmental authorities as doune in the present case. in such context
it was abserved that: “there Is a consensus of judicial opinion oo a

hasic principle that proceedings in a criminal cagse and departmental

o

proceedings can go on simuitanecusly, excapt where departmantal

proceedings and criminal case are based on the same sel of

facte and the avidence in both the proceadings is common”. It has

heen ohscrved therein that the standard of proof in departmental
proceedings is one of preponderance of prohabilities while in a
c:x."imi.u:aji'r::fzm, the charge has to be proved hy the prosecution beyand
reasonable doubt, On examination of the facks of said casze, it was
c:mn}ndcat;i that when the facts and the evidence in the departmental
proceedings and the criminal cage ware the same without there heing
any iota of difference, the distinction, which is usnalty drawn as
betwesn the departmental proceedings sand the criminal case on the

hasig of approach and hurden of proof, would not be applicahle. ty our

considered view the later oheervation of the Hon'hle Supreme Coart is
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squarely applicable in the facts and oircwmstances of the present
case. Said judgment basically do not support the respondents, as
prajected, rather it helps the appticant squarely. S,%Lim?im"iy, in AV,
Krishnamurthy’s case (supra), Hon’ble Supreme Conel observed that.
findings shonld be recorded hased on "':zn*ﬂ@gﬁ:a3‘:1@. evidence”, What is
aceeptable evidence in the present case has not heen pointed out. As
far as reliance placed on Sree Rama Ran {supra) and K.1. Shinde

{(supra), is concerned, in our considered view the same da not advanece

the stand taken hy the respondents in any manner.

10, Helore we conclude, we would like to oheerve the manner

which applicant’s statutory appeal had heen decided hy the Appellate
Autharity. Relevant excerpts of the same reads as nnder:

“On pernsal of the facts and records of the case, it is
observed that ihe acyuviiial of Appellants by Hon'ble High
Court, Guwahati in respect of Criminal Appeal Nos.258 of
2008, 260 & 277 of 2003, it it observed that ont of the
three cases, the two cases namely 258 of 2005 and 277 of
2003 is related to the acquittals of some officials ke LI
41, IM and casual labourers and not related to Shri
Pramod Kr. Pathak, the then JTO or any other JTO.
Therefore, these two cases have no relevance and cannot
he taken into consideration for deciding the appeal
petition of Shri Pramod Kr. Pathak, SDEP, Biswanath
Charili. The case No.26%9 of 2003 in which the Officials like
L1 ST and casual labourers were acquitted. In this case,
the casnal labourers who were acgnitted are 5/Shri
Prabhat Sarma, Biren Das, Biren Bora, Pranjal Kataki,
Maina Hora, Dharmendra Kr. Rai, Ambika Barman,
Basanta Bhuvan, Prabbhat Kalite, Dwipen Bbyan, Kishore
Kr. Pathak, Cheniram Sarma and Gobinda Bora. Shri
Pramod Kumar Pathak, the then JTO of Riswanath
Chariali, countersigned the certificates in respect of those
thirteen casual labourers. The How'ble High Court
obhserved that the prosecution could not establish the
pffence bevond ali reasonable doubt. Distance befween
the accused ‘May be guilty’ and ‘Must be guilty” must be
traveled hy the prosecution apd po conviction can be
based on surmises and conjeciures.”

FENEDIUUNR UL LS LERUSUUBEER T RO R EER

ECCRULEARERGAAMUE SR I CARIBOEN B AR LUK

“Now the guestion arises whether Shri P.K: Pathak

on_the basis of judgment delivered by the Hon'ble Iiigh
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Court of Assam, Nagaland, Meghalaya, Manipur, Tripura,
Mizoram and Arunachal Pradesh, in favour of 23 casual
tahourers whereas he never approached the Hon'ble High
Court against the decision of the Special judge, CBI,
Guwahati.

As per mv view, the bepefil of jndament of delivered
by._Hon’ble High Court of Assam, Nagaland, Meghaiaya.
Maunipur, Tripura, Mizoram and Arunachal Pradesh gaanot
ao in Ffavour of Shri Pramod Kr. Pathak.”

{emphasis supplied}

On the face of I, it gives an impression that A.,pgé_a.iiaté
Authority had taken the pain to appreciste Hon'hle High Ceouct’s
judgment, while deciding the appesi, but the same is couverse when
one reads in ils proper perspective. An attempt was made by the
Appeliate Anthority ta cantend thab the case decided by Hon'ble High

Court had no relevance merely because in its opinion certain other

appeals of similarly placed accused are pending hefore it. Simitavly,

the basis for rejecting his appeal had heen that he had nob
approached the High Conrt against the decision of the Speciat judge.
In our considered opinion when the same common judgiment rendered
by the Special Judge has been appealed hy sore of the aconsed and
the same is decided in their favour, mere pendency of cortain other
accysed wonld he insignificant, irrelevant and cannol stand in the way
of accepring the findings of the eonstitntional hody. As already
ohserved hereinahave, applicant was nob an aggrieved party against
the jndgment pranonunced hy the Special Judge, CHY and, theretore, it
was immaterial as to whether he md nat fite an appeal, and in no cage
he would have heen justified to approach the Hon'hie Righ Court.
QSuch could not he the hasis for :‘jrmmirzug. a line of distinciion, as
adopted by the Appellate Authority, We may further note that the
jundgment dated 14,03.2007 of Hon'hle High Conrt iz aot a judgment

S:n personam, but it is a judgment in rem.

A"

g
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11. . Taking a cumulative view of the matter we hold that there

was no justification ta: (1) disagree with the findings of the Inguiry
Officer, (i) no cogent reasons were assigned. Further the decision of

the Hon'ble High Conrt was rendered on the same set of facts and

materials, and as such there was no justification for the Appellate

Authority to adopt a different line of option than to follow and respect
the judgment rendered on 14.3.2007, which has attained finality. We
may ohserve herein that it’is not the case of either party that said

indament has bheen appealed before any higher court. Thus the
J pp ¢

- penalty imposed on 23.02 2004 as upheld on 01.04.2008 are rendered

unsustainabhle in the eyes of law. Said orders are quashed and seb

aside with all consequential aspects.

12. Thus, Oy“&"aﬂc)ured, No costs,

{ MADANFEUMAR CHATURVED!) { MU KESH KUMAR GUPTA)
ADMINISTRATIVE MEMBER JUDICIAL MEMBER
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The present application has been filed under Section 19 of the
.Administrative Tribunals Act, 1985. The applicant had joined his services as a
Junior Telecom Officer in the Department of Telecommunications, Government
of “india‘and was absorbed to the Bharat Sanchar Nigam Limited with effect from

- 1-10-2000. The applicant is challenging the order dated 23-2-2004 passed by the
Disciplinary Authority imposing the punishment of reduction by”stage in the time
scale of pay with future effects. The applicaﬁt is also challenging the order dated

- 1-8-2008 paésed by the Appellate Authority, whereby the appeal preferred by the

applicant was dismissed. It is stated that the applicant was charged of
countersighing alie’lgedly fake experience certificates of some causal mazdoors in
the year 1996. ltis stated that during the departmental enquiry it was found that
such casual mazdoors were actually engaged d'uring the relevant period. It was
also held in the enquiry that the \dep.artment could not establish that no such
laborers were»engaged. Thus, the enquiry officer had held the charges to be not
proved. .'4The Disciplinary Authority is—agr_ggg with the enquiry report and holding
the applicant guilty, imposed punishments. It is relevant to mention here that Spl.

Case no 9/2000 was registered in the Court of the Id. Special Judge pursuant to

an investigation heid by the _Central Bureau of Investigation, and The Hon’ble
High ‘Court, while sitting in appeal over the judgment passed by the Special
Judge, Kamrup in Spl. Case no. 9/2000, has held that there was no evidence to
show that the casual laborers were not engaged at the relevant time. The
- accused in the Spl. Case 9/2000, which aiso~ included the causél laborers in

respect of whom the departmental action against the applicant herein was taken, .



were acquitted. It is also stated that several similarly situated officials. who had
countersigned ‘such experience certificates have been exonerated by the
departrﬁent. However, the appeal filed by the applicant and the rejoinder thereto
stating them{bresaid facts, has been dismissed by the appellate authority, only on
the ground that the applicant was not an appellan{:the appeal filed before the
Hon’ble Court. The AppeHafe authority had failed to éppreciate that thevappiicant

was never an accused in the said case but rather he was one of the prosecution

witness.

Filed by
= s Lo W %;,WZ«,» )
Centrat Adwintstrative Trfounal (Rajesh Ma umdar)‘z"g” 9

ADVOCATE.
7 N MAR 2009 (Counsel for the applicant)
@t =S
\ uwahati Bench
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25-06-1993

17-12-1993
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27-5-1997
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Applicant joined the service in the Department
of Telecommunications.

Department of Telecommunications (DOT)
issued a circular for grant of Temporary Status
to casual Mazdoors who were engaged
between 31-3-85 to 22-6-88 and who were still
continuing in service and who were not absent
for last more than 365 days counting from date

~ of issue of this order.

The DOT issued circular for grant of Temporary
status to casual Mazdoors engaged by the
circles during the period from 31-3-85 to 22-6-
88 and who were not absent from last more
than 365 days counting from the date of issue

of this order be brought under the scheme.

The Applicant countersigned a few experience
certificates issued by Line Inspectors and Sis to

Mazdoors after proper verification.

13 Mazdoors were regularized as Temporary
Status Mazdoors after selection by a committee

constituted for the purpose.

Applicant was issued a charge sheet, alleging
that he had committed an act contravening
provision of Rule 3(1) and (2) of CCS Conduct
Rules, inasmuch as, he had countersigned 13

~ e

thdmimsm Trivy

o
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nos. of false and fabricated experience

certificates issued by St and Ll in the year
1996, consequent to which, casual Mazdoors
were granted Temporary Status.

7-8-2000 Applicant filed his reply.
8-11-2001 Enquiry officer was appointed.

11-1-2002 Enquiry officer was replaced as the original 10
' was transferred.

7-3-2002 Enquiry was started.
17-12-2002 Enquiry officer submitted enquiry report.

Central Bureau of Investigation (CBI) launched
an investigation against the Sls, Lis and several
employees for criminal conspiracy of false
experience certificates issued by officials in
favour of co-accused conferring the Temporary
Status.

28-7-2003 Pursuant the charge sheet filed by the CBI, Ld.
Special Judge Assam held all the accused guilty
and sentenced them accordingly. Applicant was

not an accused in the said case.

25-9-2003 Central Vigilance Commission gave advice
regarding punishment to the applicant in the
disciplinary proceedings pending against him.
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8-12-2003

23-2-2004

28-4-2004

14-3-2007

6-3-2008

1-9-2008
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S

Disciplinary authority served show cause notice

upon the applicant regarding disagreement with
findings of Enquiry report.

Applicant gave reply to the show cause.

Meanwhile, the accused convicted by the Ld.
Special Judge preferred appeals in the Hon'ble
High Court against the order of Ld. Special
Judge dated 28-7-2003.

Disciplinary authority imposed penalty of
reduction in rank of the applicant by one stage
for one year, holding that applicant had failed to

give convincing reply.

Applicant preferred appeal against order dated
23-2-2004.

The Hon'ble High Court disposed of the appeals
filed by the accused against the order of the Ld.
Special Judge, by common judgment allowing
the appeal and acquitting the appellants.

Applicant presented a rejoinder before the
Appellate Authority to bring on record the
findings of High Court in its order dated  14-3-
2007. |

The Appellate Authority rejected the departmental
appeal filed by the applicant herein.
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1. PARTICULARS FOR WHICH THIS APPLICATION IS
MADE:

The applicant in the present application is challenging
the order dated 23-02-2004 passed by the Advisor, Telecom
Department by which a punishment of reduction by one stage
in the time scale of pay for a period of one year was imposed
on the applicant and it was stated that the applicant would not
earn increments of pay during the period and further, on expiry
of the period, the reduction would have the effect of

postponing his future increments of pay, was imposed upon

~ the applicant. The applicant is also challenging the order

dated 1-9-2008 passed by the Director (Human Resource
Development), Bharat Sanchar Nigam Limited, who is the
appellate authority, whereby the appeal preferred by the
applicant herein was dismissed. The applicant had received a

copy of the order dated 1-9-2008 on the 12" of January 2009.

2. JURISDICTION :

Applicant declares that the subject matter of this

application is within the jurisdiction of this Hon’ble Tribunal.

3. LIMITATION:

PYO\M()@Q v, ﬂa%mﬂx,
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Applicant also declares that the application is made
within the limitation prescribed by the Section 21 of the

Administrative Tribunal Act, 1985.

4. FACTS OF THE CASE:

4.1 That the applicant is a citizen of India and as such
entitlted to the rights and privileges guaranteed by the
Constitution bf India. He belongs'vto Sbhedule Tribe
community. The petitioner had joined as an employee of the
- Department of Telecommunications, Government of India,
and was absorbed in Bharat Sanchar Nigam Limited
permanently vide order dated 26™ of October 2004, with effect

from 1-10-2000 (forenoon).

4.2  That the applicant herein joined his services as a Junior
Telecom Officer in the Department of Telecommunications in
~ the year i991 and was posted at Biswanath Chariali. The
applicant herein is presently serving as Sub-Divisional
Engineer and is posted at Biswanath Chariali. The applicant
herein has been serving the department to the best of his

ability and sincerity since his joining.

4.3 That vide a memorandum of charges dated 31°% of July

2000 issued by the Chief General Manager Telecom,

Pn’@w’nrp@ Kow Pﬂfb’v{l@ ‘
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- Guwahati, it was alleged that the petitioner, while serving as

the Junior Telecom Officer under Sub Divisonal Engineer

(Phones),  Biswanath Chariali, during the year 1996, had

’.failed to maintain absolute integrity and devotion to duty,

| inasmuch as, he had countersigned 13 numbers of false and

fabricated experience certificates issued by certain S I:

- = and Line Inspectors, without going through any
documentary evidence and verification and that, on the basis
of the cou.ntersignatures, all the 13 persons were regularized
as Temporary Status Mazdoors vide order dated 27/5/1997. It

was alleged that such acts of the applicant herein contravened

‘the provision of Rule 3(1) and (2) of the CCS (Conduct) Rules,

1964. The applicant herein was afforded 10 days to submit

his reply to the charge sheet.

A true copy of the memorandum
dated 31-7-2000 along with its
annexure is annexed hereto and

.‘marked as Annexure A1.

4.4 That the applicant herein filed his reply dated 7-8-2000
~ to the memorandum dated'_31—7-2000, denying the charges

*leveled against him. The applicant herein had stated in his

reply that since more than four years had passed since he had

countersigned certain certificates after proper verification, he

'(P*OJYMDZQ 1/‘\’\’ PM
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could not recollect as to how many certificates Had been
- counter sign.ed. However, the appli‘cant herein had specifically
stated that none of the certificates were forwarded to any
authority for appointment or for any other purpose under any
reference. The applicant herein had also stated that during
~ the relevant period, m.azdoors were engaged:- for execution
and completion of the works entrusted to the petitioner, and
such engagement of mazdoors was specified on the basis of
the work and the payments were made through S I -
~and/or Line Inspectors through “ACG-17" Forms (payment
~vouchers of casual labours) from temporary ‘advance received
against approved work.

A true copy of the reply filed by the

applicant herein is annexed hereto

and marked as Annexure A2.

4.5 That not being satisfied with the reply furnished by the
petitioner, the Chief General Manager, Assam Telecom

Circle., initiated an enquiry under Rule 14 of the CCS

- (Classification, Control and Appeal) Rules 1965 and appointed

'Sri P.D Sonowal, Divisional Engineer, (DI), as the Inquiring
Authority.  However; as the said Inquiring Authority was
%a,)opoifﬂ’@{
transferred, Sri Binod Pegu, Divisional Engineer, (D1), as the
N
enquiry officer to enquire into the charges leveled against the

petitioner. The Enquiry officer held the enquiry on different

Pramod ko ﬁ:mmm



Centrat Admintstrative Trfbunal

o i | 7 0 MR U
e ST Q{WE

uwahati Banch J

- dates. and on completion of the enquiry, the enquiry_ofﬁcer
submitted hv»i's report dated 17-12-2002 to the disciplinary
: , a‘uthOrity. The Enquiry Officer, in his report, had discussed the
charges leveled against the petitioner, the evidence led by the
.prese»n_ting officer to prove the charges and also the defence
- ,_Vstatevd_by the applicant herein and had come to a conclusion
that the presenting officer could not establish that the
" concerned casual laborers were not engaged dufing the
r'el-evént pefio.d. It is 'relevant to mehtion here that specificv
~observations were made in the enquiry report that Since the |
.'Depart‘meht had itself failed to vproduce thé' relevant
. d'ocuments, i.e. the payment vouchers like ACE-2 ano.l ACE-3
- including ACG- 17, the facts could not be ascertained
| properly. It was further observed that the Selection
‘Comm'ittee, which was responsible for recommending the
names of eligible casual laborers for conferment of Tempérary
o -Status Mazdoors had done so only after verifying records
B “maintainve‘d by the Sub-Division. The Enquiry officer had
v»con’clu.ded on preponderance of probability that the Artiéles of
Charges framed against the applicant herein could nof be
- substantiated and were hence not proved.
A copy of the Enquiry report is
annexedv hereto and mafked "as‘

Annexure A3.
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46 T>hat the applicant states that more than a year after the
submission of the enquiry report, the Advisor, Telecom
Commission, who had now taken over as t'he Disciplinary
Authority vide his Memorandum dated 30/10/2003 expressed
the disagreement of the Disciplinary Authority with the Enquiry
report to the extent that the charged official had to prove that
he had issued the certificate/countersigned the certificates on
the basis of the documents. Thus the charges against the
charged officer were held to be proved. The applicant was
also provided with a copy of the advice of the Central
Vigilance Commission.
True copies of the memorandum
dated 30-10-2003 along with the
advice of the Central Vigilance
Commission is annexed hereto and
marked as Annexure A4 and

Annexure A5 respectively.

4.7  That vide his reply dated 8/12/2003, the applicant herein
submitted his representation against the memorandum of
disagreement with the enquiry report. The applicant herein
had specifically made out that since he was not the mustering
officer for casual laborers, therefore, he could not have kept
-copiesw{-engagement particulars of such laborers. The

applicant herein had further stated that moreover, the official
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documents would be available with the Sub-Divisional Office.
It was further pointed out that the attendance register etc.
which were exhibited during the enquiry had proved the
| engagement of casual laborers in the sub-division. The
applicant herein had also brought on record the fact that the
| details of payment were available in the ACE-2 accounté and
ACG-17 Accounts which would be available in the TDE office
and had prayed for verification of such records for proper
appraisal of the case. The applicant herein had also made
vseveral other grounds in his representation and he prays the
- leave of this Hon'ble Tribunal to refer to and rely upon the
“contents of the representation at the hearing of the
application.
A true copy of the representation
dated 8/12/2003 is annexed hereto
and marked as Annexure A6.
4.8 That it is stated that the Disciplinéry Authority, i.e. the
Advisor, Teleoom Commission, Department of
g Telecommulnicatiohs, had passed order dated 23-2-2004
- whereby he held that the applicant herein had failed to give a
- convincing reply to refute the charges against him. Allegedly
| taking into account the findings of the enquiry authority, the
records of the case and the circumstances of the case, the

. Advisor, Telecom Commission imposed the penaity of

Prowmed V. Pathalle
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reduction by one stage in the time scale of pay of the applicant
herein for a period of one year with immediate effect with
further directions that the applicant herein would not earn
increments of pay during the period and such reduction to

have the effect of postponing his future increments of pay.

A true copy of the order dated

23-2-2004 is annexed hereto and

marked as Annexure A7.

4.9 VThat it is respectfully stated fhat the applicant herein
had preferred an appeal dated 28-4-2004 under Rule 23 of the
| 'CCS (CCA) Rules 1965 to the Appellate Authority. - The said
appeal was not disposed of by the appellate authority for a
long period of time. |
A true copy of the appeal filed by the
applicant herein is annexed hereto

-and marked as Annexure H.

'4.10 That it is humbly stated that during the intervening

~period, the Central Bureau of Investigation had launched

~prosecution against several employees of the Department, |

including the . =ST¢ .~ and the Line Inspectors who had
issued the certificates and which were countersigned by the
applicant herein and also against the members of the

“Selection Committee who had recommended conferment of

Peammod. Wor . fothelVe
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- Temporary Status on the mazdoors. The specific allegations
against the accused in the said prosecution was that pursuant
~to a criminal conspiracy, false experience certificates were
issued by the officials in favor of the co-accused, which
~consequently led to temporary status being conferred on the
persons in whose favor the certificates were issued. It would
be relevant to state here that the present applicant was not an
~accused in the said criminal proceedings but was presented
as the Prosecution Witness no 13 in the same before the Ld.
‘Special Judge. The Ld. Special Judge, Assam while
disposing of Special Case no 9 (C) of 2000 vide ordér dated
' %had held all the accused guilty and accordingly they

were sentenced.

4.11 That the applicant states that the accused in Special
Case no 9 (C) of 2000 had filed appeals before the Hon'ble
Gauhati High Court against the order of conviction and
- sentence passed by the Id. Special Judge. The appeals were
fegistered as Criminal Appeals no 268/2003,
269/2003277/2003. The Hon'ble High Court was pleased to
hear and dispose of the all the three appeals by a common
judgment and order dated 14-3-2007. The Hon’ble Court had
come to a finding that there was no reliable evidence to hold

that the accused were not working as casual workers or the

P{WWQ Kt Ft .
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experience certlﬂcatesﬁ were issued and /or countersigned

were forged documents. It is relevant to mention here that the

~ certificates in issue in the departmentél proceedings initiated

against the petitioner were the same certificates which were

under consideration in Special case no 9/2000 and the

" appeals filed before the Hon'ble High Court. The Hon’ble High
~ Court had specifically laid down that the view that, since the

AC.G 17 vouchers were not produced by the Department and

therefore it can be assumed that the department did not

- appoint any casual mazdoor, was not correct.

A true copy of the order dated
14-3-2007 is annexed hereto and

marked as Annexure AS8.

412 That the appli'cant' states that the proceedings before

the Hon’ble High Court had come to a conclusion and the

~ Hon’ble High Court had come to a finding which 'wa.s very

-~ material to the departmental proceedings initiated against the

‘ .applicant, since both the matters were pertaining to the same

~ issue i.e. whether the certificates issued to the mazdoors in
. question were false and fabricated, the applicant deemed it

., prudent to apprise the Appellate Authority of tﬁe developments

“which had occurred after he had preferred the statutory

appeal. In such circumstances, the applicant herein preferred

| ?Yo‘\/W\bWe, W Pfd/\c‘/\/k-f
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‘a rejoinder to the appeal, in which he brought on record the
findings of the Hon’blevHigh Court with regard to tlhe question
.. of issuingvfalse and fabricated experience certificates. The
:.»’»a’pplicant herein had stated that since the Hon’ble High Court
o ‘had recorded that there is no evidence to hold that the
accused were not working as casual workers .during the

relevant period, or the expenenCe certificates issued by the
co-accused are forged documents there could be no basis
:for framing a charge against the applicant herein that he had

~ countersigned fdrged/fa!se experience certificates.
A true copy of the rejoinder dated
6/3/2008 is annexed hereto and

marked as Annexure A9.

.:__"4.13 That the applicant herein states that without due
application of mind, vide order dated 1-09-2008, the appellate
| authority has rejected the appeal preferred by t‘he petitioner.

| A true copy of the order of reJectlon by
the appellate authority is annexed
hereto and marked as Annexure A10.
| 414 That the applicant herein is now preferring the present
application before this Hon’ble Tribunal challenging the or"der'
R “dated 23-2-2004 passed by the disciplinary authorlty and the
" "-‘order dated 1-09- 2008 passed by the appellate angls praying |

- for quashing and settlng aside of the aforesaid orders on the

g){é\.fﬂ\o'& | 2 foﬂ\f/“ﬂ@
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following amongst other :
GROUNDS

51 That the applicant herein humbly submits that the
disciplinary authority had committed error of law and of facts
when it was alleged that the applicant herein had
] countersigned the experience certificates without verifying the
relevant records. The disciplinary authority had failed to
- consider the contention of the applicant herein that after
~ proper verification he had countersigned certain certificates

“issued by some Sl and LI.

9.2 Thatitis humbly submitted that the disciplinary authority
had failed to appreciate that as a matter of fact, mazdoors
~were infact engaged to carry out the maintenance and
~construction jobs entrusted to the applicant herein during the
relevant period‘and the provision of engagement of labour was
approved by the competent authority. This fact had also been
- “brought out in the enquiry proceedings and the proceedings
before the Hon’ble High Court and the enquiry officer had
come to a finding that indeed such labour was engaged. In
the criminal proceedings before this Hon’ble Court, it was also
- observed by this Hon'ble Court Wit?&gwtfhe ban on engagement
_. of casual labour, thatcircular banning such employment was

applied more in violation and casual mazdoors were engaged

‘ Pommod kn . foth o
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-for taking care of contingency and emergency works. Further
it is the accepted position that the said circular banning the
‘engagement of casual labour was modified by circular dated
- 17-12-1993, which provided +helpersons engaged as casual
workers from 1985 to June 1988 may be given the status of
Temporafy Status Mazdoors subject to fulfilment of certain

" conditions.

9.3 Thatitis humbly submitted that the disciplinary authority
vhad failed to appreciate that payments to the casual mazdoors
were made through the LI and SI from time to time from the
temporary advance received against the approved work and
such payments were recorded in the ACG-17 payment

~ vouchers, which were available with the Divisional Office. The

. disciplinary authority had wrongly placed the burden of proof

on the applicant herein while disagreeing with the enquiry
report, in as much as, the relevant documents, i.e. the ACG 17
vouchers etc. were in the custody of the Divisional Office and
the applicant herein could not have access to such documents
| to prove his case, more so in view of the fact that the
- department had led evidence to show that the vouchers under
ACG-17 were not 'avai'lable. No evidence was led as to the
reasons of such non-availability. In the absence of such vital

- documents, the department had in fact failed to establish that

P‘fma—zﬁ Ko~ p P&jj\f/\(k/
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no payment was made to the persons who were issued the

certificates. It is humbly stated that the applicant herein or any
other‘interested person was not the custodian of the said
documents. It is stated that the contention of the disciplinary
authority that the applicant herein had to prove that he had
- Issued/countersigned the certificates on basis of documents is
ill-founded as the relevant documents which were in the

custody of the respondents were stated to be unavailable.

5;4 That it is }humbly submitted that the disciplinary authority
failed to appreciate that the enquiry officer, after due enquiry
‘had come to a finding that casual mazdoors were in fact
~engaged during the relevant period and names of most of the
~casual mazdoors regularized in 1996 were indicated in the

‘rough register of casual labourers which was exhibited as
| Exhibit 2 (i) and (i) during the enquiry proceedings. The
- disciplinary authority failed to appreciéte that the enquiry

officer had specifically held that the charge against the

applicant herein was not reasonable.

5.5 Thatitis humbly submitted that the disciplinary authority
had failed to appreciate that the enquiry officer had come to a
finding that the prosecuting officer could not establish that the

causal labourers were not engaged during the relevant period
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~and also a finding that the prosecuting 6fficer could not
- establish that payment was not made to the engaged casual
labourers during the relevant period. The contention of the
| ; disciplinary authority in his memorandum disagreeing with the
| ~enquiry report that the onus of proof continued to burden the

applicant herein is wholly uncalled for.

| 56 Thatitis humbly submitted that the disciplinary authority
- had failed to consider the fact that the applicant herein was
“ not the mustering authority for casual labourers and as such
~he would not be in a position to produce records regarding the

engagement of such labour.

.57 That it is hundbly submitted that the disciplinary

- authority had failed to appreciate that the Selection Committee

~had recommended the grant of Temporary Status mazdoors to
‘the mazdoors under consideration after proper verification of
_records and documents piaced before the Committee. The
'applicant herein had neither forwarded nor caused to be
forwarded the experience certificates to the selection

~ committee or any other authority at any point of time.

5.8 That it is humbly submitted that‘ in absence of any

~ evidence on the part of the department to show that either the

P*cuw\ ol Kore P”M
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mazdoors in question were not working at the rel»evant point of
time or no payments were made to the mazdoors at the
relevant point of time, the charge against the applicant herein
for countersigning fake or false experience certificates could

not stand. The relevant documents being in the custody of the

respondents, which were reportedly untraceable, and the
applicant herein having nothing to do with the same, the onus
- of proving the charges against the applicant herein lay on the
»department. However, the disciplinary Authority without due

| -application of mind, has unreasonably formed an opinion that

the applicant hérein was to prove that he had countersigned

the certificates in issue after due verification. It is humbly
~submitted that since in the absence of the relevant

~‘documents, the department failed to prove the charges,

conversely the burden of proof could not have been shifted to

“the applicant herein in the absence of the said documents.

5.9 Thatitis humbly‘submitted that the disciplinary authority

" had committed error in law and on facts when he has in the ‘

impugned order held that the applicant herein has tried to shift

o the responsibility on the TDE, Accounts Officer and the

‘Selection Committee and also when he held that the applicant

herein had tried to mix up the issue of making payments

~through  ACG-17 and countersigning the experience

Rrovwed v, otk
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“‘._‘Cert-ificates. It is humbly submitted that the fact as to Whe'ther
. the concerned mazdoors had in fact worked in the department '
_’during the relevant time could only have been ascertained
g }_‘from the records maintained in the ACG 17 and other relevant-
.‘-‘paym’ent vouchers and as such the issue of making payments
»and verification of the experience | certificates wére

- Vi'nterd'ependent on each other. The disciplinary authority had
-i.'proceeded on a wrong note'when he held that the applicant

_f herein had not bothered to satisfy himself with the relevant

records. It is humbly submitted that the question as to

" - whether the experienvce certificates were in accordance with
' ‘the records could have been only decided by producing the

relevant documents, which the department failed to produce.

;:’5‘.10 .That it is submitted that the disciplinary authority erred

| ‘in law and on facts when it disagreed- with the enquiry report
‘"onl.y on the ground that it was the burden of the petitioner to
ptove that he had verified records before countersigning the

- certificates. It is humbly submitted that when the relevant

" .re'cords were not produced by the department, though the
'éame was in their custody, the burden could not have beeh

- shifted to the p‘etitionef_.
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5.11 That it is submitted that the officers who were served
with similar charges have been exonerated and as such the
applicant herein was also entitled to be similarly treated.

| However, the disciplinary authority has levied the penalty on
the applicant herein without proving the charges against him

~and has thus violated the principles of administrative fairplay.

5.12  That it is humbly submitted that the enquiry officer ﬁad
.specifically recorded the failure of the presenting officer to
rprove the charges levied against the petitioner. The
'_‘disciplinary authority has acted without jurisdiction and without
reason when he disagreed with the enquiry report without
gi\‘/i'ng' reasons and arbitrarily shifted the burden of proof on
. the petitioner. It is submitted that in the total absence of

| evidence against the petitioner, the disciplinary authority acted
illegally and arbitrarily in asking the applicant herein to prove

his innocence.

: ‘5.13 That it is humbly submitted that the Hon’ble High Court
“in the. criminal proceedings has acquitted the concerned
.SI and LI who had in fact issued the certificates in question,
with the observation that the prosecution had utterly failed to
| - prove the case against the accused. In such éircumstances,

- the punishment imposed on the applicant herein based on

PYWM k“( . PV\ZZ»O\AC,
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those certificates is wholly unacceptable and unreasonable. It

" is submitted that since the certificates could not be proved to

~ have issued falsely before either the enquiry authority and

even in the criminal proceedings in this regard, the
~ punishment dealt out on the applicant herein cannot sustain

~ the scrutiny of law and is liable to be set aside and quashed.

- 5.14 That it is humbly submitted that the Appellate Authority

" had erred in law and on facts when it framed an issue as to
whether the applicant herein could be exonerated from the
~ charges leveled against him on the basis of judgment
~ delivered by the Hon’ble Gauhati High Court in favor of the 25
'_‘-casual laborers whereas he never approached the Hon'ble
| High Court. lt‘is s’ubmitted that such an issue was never
raised by the applicant herein. The applicant herein had
-"at‘tempted to focus on the issue that, in view of the judgment
delivered by the Hon’ble Court, could it still be held that the
certificates in issue were forged or fabricated. It is submitted
that the appellate authority had apparently proceeded on
wrong premises by bringing);: gonsideration guestion which
Were neveimissue'.:ff before it.
5.15 That it is humbly submitted that the Appellate Authority

'.ha,d erred in law and on facts when it failed to appreciate that

Pramed K- Portt o
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. since the Hon'’ble High Court had come to a finding that there
was no evidence that the certificates were fake or fabricated,
Which view the enquiry authority had also expressed, the
orders of the disciplinary authority deserved to be reviewed

and quashed.

9.16 That it is submitted that the Appellate Authority had |
~erred in léw and on facts when it referred to and relied upon
- the case filed by the Central Bureau of Investigation in the
Curt of the Special Judge, Guwahati, even as the decision of
“the Ld. Special Judge, Guwahati was set aside andreversed by
- the Hon'ble High Court while sitting in Appeal. It is submitted
that the orders passed by the Appellate Authority was not

"based on material and relevant considerations and hence the

. same cannot sustain the scrutiny of law.

| 517 That it is submitted that the Appellate Authority had
failed to appreciate that the applicant herein had raised

several grounds in the appeal preferred against the order
‘passed by the Disciplinary Authority. the Appellate Authority
- restricted his reasoning only to his understanding of the
grounds taken in the Rejoinder to the appeal and failed to
| apply due and impartial mind to the’issues raised by the

~ applicant herein.

Pramod K - PW
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6. DETAILS OF THE REMEDIES EXHAUSTED:

There is no remedy under the prevalent rules. The
'departmentar appeal preferred by the applicant has been
dismissed by the Appellate Authority on 1-9-2008 and a copy
~ of the order was served on the applicant on 12-1-2009. There
is no other remedy prescribed by the rules in force.

7. MATTERS NOT PREVIOUSLY FILED OR PENDING
BEFORE ANY OTHER COURT/TRIBUNAL :

" The applicant further declares that he has not filed prevfously
- sany application, writ peti'gion or suit regarding the matter
| in respect of which this application has been made, before any
- Court or any other authority or any other Bench of the Tribunal
nor any such application, writ application or suit is pending

' before any of them.

8. RELIEFS SOUGHT FOR :

Under the facts and circumstances of the case,

applicant pray for the following reliefs:-

. 8.1 That this Hon’ble Tribunal would be pleased to set aside
and quash the order dated 23-02-2004 passed by the Advisor,

Telecom Department by which a punishment of reduction by

~one stage in the time scale of pay for a period of one year was

Psamord. kv (atzon




T e S|

23 Certral Admintstrative Tribunal

7 0 MAR 1009
\ 2 =i

uwahati Bench

~ imposed on the applicant and it was stated that the applicant
would not earn increments of pay during the period and
further, on expiry of the period, the reduction would have the
| effect of postponing his ‘future increments of pay was imposed

upon the applicant.

8.2 That this Hon’ble Tribunal would be pleased to set aside
-and quash the order dated 1-9-2008 passed by the Director
- (Human Resource Development), Bharat Sanchar Nigam
I__ilmited, who is the appellate authority, whereby the appeal

'preferred by the applicant herein was dismissed.

8.3 Any other relief {hat the Hon’ble Tribunal deem fit and

proper;
| 84 Costs of the Application.

~The above reliefs are prayed for on the grounds stated in

| paragraph 5 stated above.

9. INTERIM RELIEF PRAYED FOR:

" During the pendency of this application applicant prays for the

following interim orders:-

9.1 That the operation of the impugned orders dated 23-2-

2004 passed by the Disciplinary authority and the order dated
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1-9-2008 passed by the Appellate authority be stayed during

- the pendency of the application.

The above interim reliefs are prayed on the grounds stated in

‘paragraph 5 stated above.

10.  The application has been filed through Advocate

| - 11. PARTICULARS OF THE POSTAL ORDER:

() IPONO. % 396, 398702
(i)  Date of Issue 26th Feb-09
(i)  Issued from  Gyi.P. 0

(iv) Payable at &uwaha’cf

12, PARTICULARS OF THE ENCLOSURES

1. True copy of the memorandum dated 31-7-2000 along

with its annexure Annexure AL

2. True copy of the reply filed by the applicant Annexure B A2
3. Copy of the Enquiry report Annexure ¢ #3
4. True copies of the memorandum dated 30-10-2003

Annexure B A4

5. The advice of the Central Vigilance Commission

Annexure H. AS

6. True copy of the representation dated 8/12/2003

| Annexure ff &b

7. Copy of the order dated 23-2-2004 Annexure.@ A7

8. Copy of the appeal filed by the applicant Annexure4 A€

9. Copy of the order dated 14-3-2007 Annexure+ A4
10.  Copy of rejoinder dated 6/3/2008 Annexure 3~ A9
11, Copy of the order dated 1-9-2008 Annexuredc P4
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. VERIFICATION

I, Sri Prambd Kumar Pathak, s/o Late Jogenrda
Nath Pathak aged about 43 years, working as Sub- -Divisional

Engmeer (Phones) Bharat Sancahr ngam Limited, Biswanath

- _Chanah resident of Milanpur, Biswanath Chariali, Sonitpur, ‘do

-...6..'.2.2&.1.? ..... are true to my personal knowledge ang
| paragraphsl:f},% 4, 4«4 47 8899 40, 40, w3, 1. IL

| belleved to be true to on legal advice and that | have not
ﬁ'rsuppressed any material fact.
Date - og/oy,)&mf]

( | o
P e Dyamord, Kv. Porace.

Signature of the applicant
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‘.GE uﬁwzéh"an Bench | | QUUEL DA TI 21,
GG VIL.OF 11105
DR ARDMBIT OF TEL SGUMMULILC .
OFEL GE OF THE TR, LOuMe il S poS

L3I CL MIIAGERs TEZD URo

i
\

Sri P.p athﬂkﬂo
JeTobos Biswaiath Gharali.

H® e 2 290 I/ Th s6/P .P ath ak/ 2000~ 200 /2 Dated at Tezyur, the
- ‘ N 7 : o

7w8= 2000 o

83~ harge shcets un der iulo-14 of CCs(cCa)

Rules 196 5 - casc of sri P oP ath gk, J TV,

| ) ~ The mamerandum recei ved f rom the CGMT/GH mnomo Ii@o.
C . VAg/Assa/Blsc-11I/2000-~2001/6 dtds 317w '
sucxure under File mark uéo Vig/l;és
°n the asubject agsinst yeu.

2000 aleng.dth the
@/l so-1I11/4 dtde 31-7- 2000

Fleasc acdinewledge the roceipt of the f&llérd.ng‘

Cbmmcntq, with the follewing ciclesure .

maea-ﬂtamarandum alengwith the (W (ﬂh?fm}’- !
; Ainexure-l te 1V in resp,cct ;
g v of you.,

| L) e fomate of Aok dgemendm AhadCBe
C ) O S ooy Aigrsd 305 ot .

‘ PoDaSo),‘ | ‘
blvisional M gincer(pan,
Y/v_the T.p

L2 R Lo DoMep Tezpur-784001,

( this is a true copy-of the original document. )

) 5. Id fyers £
N Y L f
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No. Vig/Assam/DISC-I11/2000-01/4
JAVTS ) : :
2 0 MR Government of India

TR oS - Dept. Of Telecommunications,
\équ:vahaﬁ Bonch O/0 the Chief General Manager,

Assam Telecom Circle, Ulubari,
Guwabhati- 781007~

Datedfthe 20" July 2000

MEMORANDUM

The President/undersigned proposes to hold an inquiry against Shri P.Pathak JTO under
SDE(P)Biswanath Chariali under Rule-14 of the Central Civil Services (Classification, Control
and Appeal) Rules, 1965. The substance of the imputations of misconduct or misbehavior in
respect of which the Inquiry is proposed to be held is set out in the enclosed statement of articles
of charge (Annexure-I). A statement of the imputations of misconduct or misbehavior in support
of each article of charge is enclosed (Annexure-1I). A list of documents by which, and a list of
witness by whom, the articles of charge are proposed to be sustained are also enclosed
(Annexure-11I and IV). ’

2. Sri P.Pathak JTO is directed to submit within 10 days of the receipt of this
Memorandum a written statement of his defence and also to state whether he desires to be heard
in person.

3. He is informed that an inquiry will be held only in respect of those articles of charge as
are not admitted. He should, therefore, specially admit or deny each articles of charge.

4 Sri P Pathak JTO is further informed that if he does not submit his written statement of
defence on or before the date specified in para 2 above, or does not appear in person before the
inquiring authority or otherwise fails or refuses to comply with the provision of Rule-14 of the
CCS(CCA) Rules 1965, or the orders/directions issued in pursuance of the said rule, the inquiring

authority may hold the inquiry against him ex parte.

5 'Attention‘ of Sri P.Pathak JTO is invited to Rule 20 of the Central Civil Services
(Conduct) Rules, 1964 under which no Government servant shall bring or attempt to bring any
political or outside influence to bear upon any superior authority to further his interest in respect

of matters pertaining to his service under the Govemment. If any representation is received on his

behalf from another person in respect of any matter dealt with in these proceedings it will be
presumed that Sri P.Pathak JTO is aware of such a representation and that it has been made at
his instance and action will be taken against him for violation of Rule 20 of the CCS (Conduct)
Rules 1964. :

6. The receipt of the Momorandum may be acknowledged.

(By order and in the name of the President)
//
(J K.CHHABRA)
Chief General Manager Telecom
Encl: a:a Guwahati-781007

” To

Sri P.Pathak JTO ,
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STATEMENT OF ARTICLE OF CHARGE FRAMED AGAINST Sri P.PATHAK
JTO . UNDER_SDE(PHONES), BISWANATH CHARAILI, SONITPUR, ASSAM.

/ ‘While Shri P Pathak JTO was posted and functioning as JTO under SDE(P),
Biswanath Charali during the year 1996 failed to maintain absolute integrity and devotion
to. duty as much as he had countersigned 13 Nos. of false and fabricated_experience
certificates issued by S/sh Rajendra Rai, Sub-Inspector, Lambodar Jha, - ub-Inspector
Rambilash Rai, line Inspector, Sakaldeo Singh, Sub-Inspector Deonath Rai, Sub-
Inspector in favour of S/Sh Prabhat Sarma, Biren Das, Biren Bora , Pranjal Kataki,
Maina Bora , Dharmendra Kr. Rai, Ambika Barman , Basanta Bhuyan , Prablat
Kalita , Dwipen Bhuyan , Kishore Kr. Pathak ,Cheniram Sarma and Govinda Pora
without going through any documentary evidence and verification and on the basis of his
countersignature, the TDE Tezpur has.regularized all the 13 ‘persons.vide order No.
X-1/CMPT/96-97/Con-7 dtd. 27/5/96 as Temporary Status Mazdoors and thereby the
above acts, he contravened the provision of Rule 3(1) and (2) of CCS(Conduct) Rule,
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STATEMENT OF IMPUTATIONS OF MISCONDUCT OR MISBEHAVIOUR
IN SUPPORT OF THE ARTICLE OF CHARGE FRAMED AGAINST Sri. P
“PATHAK , JTO UNDER SDE ( PHONES ) BISWANATH CHARIAL] ,

SONITPUR ,TEZPUR, ASSAM

Sh.  P. Palhak was posled and funclioning as JTO under Sub-Divisional
Engineer(Phones), Biswanalh Chariali, Sonitpur, Assam during the year 1996,

I is alleged that the Dol had banned the engagemenl of casual labourers in_project
- circles/electrilication circles by a circularfletler No. 270/6/84-STN, New Delhi did. 30/3/85 of §.
Krishnan, Director(STN) Posls and Telegraph. R

Itis alleged that a circularfelter vide No. 269/4/93-STN-lI did. 17/12/93 was Issued by
the Assil. Director General(STN), Depll. of Telecom, New Delhi In the subject maller of * Casual
labourers(grant of temporary sfatus and regularisation) Scheme, 1989 engaged in clrcles after
30/3/85 and uplo 22/6/88." This circularfieller exiending the temporary slatus to all those casual
mazdoors who were engaged by the project circles/eleclrification circles during the period from 31/3/85
lo 22/6/88 and who are still continuing for such works where they were inilially engaged by violaling
banning order dt. 30/3/85 and who are not absent for moie than 365 days counting from the dale of
Issue of this order be brought under this scheme.

Iis alleged ihat incorporaling all the condilions in circularfletter dt. 17/12/93 of DoT
S/Sh. Rajendra Rai, Sub-Inspeclor, Lambodar Jha, Sub-Inspeclor, Rambilash Rai, Gines Inspeclor,
Radharam Deka, Lines Inspector, Deonath Rai, Sub Inspector all under SDE(P), Biswanath Chariali
had Issued 27 Nos. false and labricaled experience certificates In favour of 27 persons wherein they
have been shown Casual Labours and working from 1988 to 1996(February) continuously and No. of
days they worked shown In the said ceilificates. S '

Itis afleged that Sh. Rajendra Ral had Issued 7 Nos. of false and fabricated rosiilicates
lo 7 persons , they are » .

1) Sh. Pawan Kataki, Sfo Loknath Kataki of Biswanath Chariall.

2) . ‘M. Jurt Sarma, D/o Golap Ch. Sarma, Biswanath Charlall. :
3y Sh. Jitv Sarma allas Ratul Sarma, S/o Lale Rabiram Sarma, Bongaon,
' Biswanath Chariali . .
4) Sh. Gagan Bhuyan, S/o Late Phuleswar Bhuyan of Barobhuyan, Biswanalh
Chariall. '
5) Smt. Tunmoni Saikia, Dlo Late Rabi Saikla, Kashgaon, Biswanath Chariali,
6) Sh. Maina Bora, S/o Late Laburam Bora of Rangamali, -do- '
7 Sh. dharmendra Kr. Rai, Sfo Sh. Rajendrakr. Ral, -do-
2) Sh. Lambodar Jha, the then S.1. had issued 6 Nos. of false and fabricaled certificate in favour
ol 6 persons. They are :- ‘ "
1) Sh. Prabhal Sarma, S/0 Lale Gargeswar Sanna of Sootea,
2) - Sh. Biren Bora, S/O Lokeswar Bota of Sootes,
3) Sh. Basanta Bhuyan , S/O Late Dhaturam Bhuyan of Gopalpur, Sonitpur. -
4) Sh. Prabhal Kalita , S/o Late Dhiradulta Kalita of Naharani, Sonilpur,
5) Sh. Dwipen Bhuyan, S/o Sh. Sandhan éhuyan of Bémchuk,
0) Sh. Cheniram Sarma, S/O Late Nareswar Sarma of Naharani. -
P
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;' Sh. Ram Bilash Ray had issued 4 Nos. of false and {abricated certilicate in favour of 4 persons. )

: They are - ' _ 7 0 MAR 2009

1) Sh. Abani Baruah, S/O Late Bhola Baruah, of Baruachubut, Soolea. v

2) Sh. Govinda Bhuyan, S/o Lale Tarini Bhuyan-of Bamungaon, Biswanath Chariall. i EG UI le al éh‘am

3) Sh. Ambika Barman, Sfo Late Praneswar Barman, Milonpur, Biswanath Chariali and nch

4) Sh. Kishore Kr. Pathak, S/O jate Jogendra Nath Pathak of Milanpur, Biswanath

Chariali.

4) Sh. Radharam Deka , Line inspector had issued 2 Nos. of false and fabricated certificales in

favour of the following 2 persons :-

1) Sh. Jiten Sarma, S/O Lale Nilyananda Sarma of Borbhogia, Jamugurihat,
2) Sh. Ramjl Bhagat, S/O fate Juri Bhagal of Jamugurihat, Sonilpur.

5) Sh. Sakaldeo Singh had issued 7 Nos of false and fabricated cerlificales in favour of the
following 7 persons = . .

1) Sh. Biren Das, S/O Dolon Das, Geruabari, Sonitpur,

2) Sh. Pranjal Kataki, S/O Jogen Kaloki, of Patiarchuk, Jamugurihal.

3 Sh. Dhanpad Swargiary, S/O Bholaram Swargiary, Bheleuguri, Soctea

4) Sh. Jhotiprasad Saikia S/O Sh. Jewram Saikia, Dagaon, Biswanath Chariali.
5) Sh. Tilak Bora, S/O Laburam Bora of Bongaon, Biswanath Chariali..

6) Sh. Babul Saikia, S/O Dambaru Saikia of Dagaon, Biswanath Chariali,

7 Sh. Pulin Bora, S/O Puma Bora, Mazgaon, Tezpur. -

6) Sh. Deonath Ray, the then S.I had issued one {alse and fabricaled cerificate In favour of Sh.
Gavinda Bora, Sfo Lale Sivanta bora of Telecom Colony, Biswanath Chariall.

It is alleged that Sﬁ.P. Pathak, the then JTO had counlersigried 13 Nos. of false and
fabricated certificates as a token of comeciness without going through any docurr‘\entary evidence and
verification and sent these certificales to the TDE, Tezpur for regularisation as Temporary Status
Mazdoor(TSM) to the said 13 persons on the basis of his cerlification, the TDE, Tezpur had awarded
the Tempo}ary Stalus lo all 13 persons vide letter No. X-1/CMPT/96-97/Con-7 did. 27/5/96 with
immediale effect and all the 13 persons had joined as TSM and drawing salary/wages elc. lill dale. The

person In whose favour the said certificales were countersigned are as under :

1) - Sh.Prabhat Sarma,”/
2) Sh. Biren Bora,./

3) Sh. Biren Das;/

4) Sh. Pranjal Kalakl~
5) Sh. Maina Bora,

6) Sh. Dharmendra Kr. Raiy
7) Sh. Ambika Barman,/
8) Sh. Basanta Bhuyan,-

9) Sh. Prabhat Kalita/

10) Sh. Dwepen Bhuyan,”
) Sh. Kishore Kr. Pathak,./
12y Sh. Cheniram Sarma and ~/
13) - Sh. Govinda Bora. /
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On the basis of his cerlification, ihe TDE, Tezpur had awarded the Temporary Stalus o
all 13 persons vide leller No. X-1/CMPT/96-97/Con-7-did. 27/6/96 with immediale eflect and all the 13
persons had joined as TSM and drawing salarylwages elc. lill date.

Thereby all the above aéts of Sh. P. Pathak contravened the provision of rule 3 (1)
and (2) of CCS (Conduct )Rule, 1964. e
' it
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' ANNEXURE-1]}

Calendar of evidences ( List of Documents
1) Letter No. G-1/Genl corr/95-96 dt 12-03-96 of Sri. G.S Mathur,SDE (Phones)
‘(Grps)Biswanath Chariali addressed to Telecom District Engineer , Tezpur in r/0
forwarding of 27 nos. of Certificates issued in favour of 27 nos Casual labourers
Mazdoors : : ' ' .
2) List of 27 casual labourers recommended by selection committee for conferring
Temporary Status ( Total 7(seven ) sheets ) , :
,3) Certificate dated 10-03-96 issued in favour of | Prabhat Sarma S/oLate
 Gargeswar Sarma by Sri. Lambodar Jha § | -
A) Certificate dated 09-03-96 issued in favour of | ,Biren Bora S/0 Lokeswar Bora i
by Sri. Lambodar Jha S | ' o ‘
5) Certificate dated 09-03-96 issued in favour of . Biren Das S/o0 Dolon Das by
Sri. Sakaideo Singh S 1
6) Certificate dated 09-03-96 issued in favour of . Pranjal Kataki S/o Jogen Katoki
by Sri. Sakaldeo Singh S 1 o
7) Certificate dated 08-03-96 issued in favour of . Maina Bora S/o Late Laburam
- Bora by Sn. . Rajendra Rai S I
.8) Certificate dated 08-03-96 issued in favour of . Dharmendra Kr. Rai S/o
Rajendra Kr. Rai by Sri. . RajendraRai S
9) Certificate dated 08-03-9¢ issued in favour of . Ambika Barman.S/o Late
~ Praneswar Barman by Sri. Ram Bilash Ray L I
A0) Certificate dated 08-03-9¢ issued in favour of . Basanta Bhuyan S/0 Late
Dhatrum Bhuyan by Sri. . Lambodar Jha S| : '
I'1) Certificate dated 08-03-9¢ issued in favour of | Prabhat Kalita S/o Late
~ Dhiradutta Kalita by Sri. Lambodar Jha § |
12) Certificate dated 08-03-96 issued in favour of . Dwipen Bhuyan S/o Sandhan
~ Bhuyan by: Sri. . Lambodar Jha 'S | i
13) Certificate dated 08-03-96 issued in favour of . Kishore Kr. Pathak S/o Late
Jogendra Nath Pathak by Sri.. Ram Bilash Ray L1 . _
14) Certificate dated 08-03-96 issued in favour of - Cheniram Sarma S/o Late
. Nareswar Sarma by Sri.. Lambodar Jha S 1 '

| 15) Certificate dated issued in favour of . Govinda Bora S/o Late Sivanta Bora

by Sri.. Deonath Ray S.1 )
16) Letter No : X- I/RMPT/96-97/CON-7 dtd 27-3-96 of TDE/Tezpurir.o

regularization of casual labourers as TSM ( Total sheets 7 Nos relevant page at
03). | ‘

18) Attested photocopy of B.A. Part-1} passed mark:sheet in the year l9<')2‘

19) Attested photocopy of Higher Secondary passed certificate dtd 7-7-90 of Chatia
H.S. School passed in 1990

~20) Attested copy of certificate No.16 dtd 3-8-93 issued in favour of Sri Dharmendra
KrRay, S/O Rajendra Ray who passed HSL.C Examination in 1993 and ADMIT

~ CARD. |
21) Attes_ted photocopy of pass certificate of Dakshin Kolabari HE, School,Sonapur

issued in favour of Sri Dipen Bhuyan,S/Q Debeswar Bhuyan who passed HSL.C
Exam in 1992 : " :
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r, s 22) Attested photocopy of H.S Exam passed certificate of Sri Basanta Bhuyan, S/O
/ Dhaturam Bhuyan, who passed in 1992.
- 23) Joining Report dtd 30-5-96 of Sh. Kishore Kr. Pathak as TSM.
24) Joining Report dtd 30-5-96 of Sti Khargeswar Borah as TSM( Maina Bora).

25) Joining Report did 30-5-96 of Sri Biren Das as TSM. = :
26) Joining Report dtd 30-5-96 of Sri Gobinda Borah as TSM. | Sh=i & USSR aﬁm—'.rﬂ

i Yibunal
27) Joining Report dtd 30-5-96 of Sri Cheniram Sarma as TSM. | Centrat Adminstrative Tribun
28) Joining Report dtd 30-5-96 of Sri Prabhat Sarma as TSM.
29) Joining Report dtd 30-5-96 of Sri Pranjal Kataki as TSM. 7 0 MAR 2009
30) Joining Report dtd 30-5-96 of Sri Biren Borah as TSM. ' |
31) Joining Report dtd 30-5-96 of Basanta Bhuyan as TSM. e nadys
32) Joining Report dtd 30-5-96 of Dharmendra Kr. Ray as TSM. uwahati Bench

33) Joining Report dtd 30-5-96 of Sti Ambika Barman as TSM.

34) Joining Report dtd 30-5-96 of Sri Prabhat Kalita as TSM.

35) Joining Report dtd 30-5-96 of Sri Dwipen Bhuyan as TSM.

36) Letter No.E-198/0TBP/93-94/197 dtd 15-5-93 of TDE/Tezpur i.r.o Promotion

- order as LM-I of Sri Sakaldeo Singh w.e.f 29-1-92.

37) Letter No. 210/BCR/Scheme/93-94 /108 dtd 5-5-93 of TDE,Tezpur i.r.0.
promotion of Sri Ram Bilash Ray, Lineman-1II/Line. Insp.. wef 1-7-92.

38) Promotion order as Lineman of Sri Lambodar Jha w e.f 27-2-86 vide
No.E-198/0TBP/88-89/149 dtd 20-7-88 of TDE/Tezpur.

39) Promotion order as Sub-Insp. Of Sri Rajendra Ray (at SI. No. 29) vide L/No

’ . E-198/0TBP/90-91/15 dtd 7-6-90. o
40) Forwarding letter (Carbon copy) of Sri G.S Mathur, SDE(P) , Biswanath Charali
/" addressed to TDE/Tezpur with proforma of 27 Casual Mazdoors and attested
copies of documents of all 27 candidates vide L/No. E-20/CM/CLI/96-97/2 dtd
13-5-96. (Total 03 sheets). - '
~ 41) Gradation List of 27 Cagual labourers of Biswanath Charali Sub-Divn.(Telecom)
with recommendation for regularization of casual labourers'as TSM of Selection
Committee. (Total-02 sheets - - ' -
42) Letter No. E-38/CMPT/Vol-11/96-97/15 dtd 30-3-96 of TDE/Tezpur addressed to
i Dy. G.M.(Admn), O/O the CGMT/Guwahati regarding engagement of casual
labourers (no casual fabour was engaged in the division). - :
(File No. X-1/CMPT/Tz/Confdl, 1996 relevant page-72 Original in case No. RC-
10(A)/97-SHG at Sl. No. 24)
- 43) Letter No. X-1/CMPT/Tz/95-96/Confdl/1 dtd 25-3-96 of TDE/Tezpur i.r.0.
constitution of Selection Committee for confirming casual labours to TSM(File
No. X-1/CMPT/Tz./Confdl/1996 relevant pagelS5 original in case No. RC !
10(A)/97-SHG at listed document S1. No. 26) '

44) Letter No: 1 /CMPT/94-95/168 dtd 17-2-95 of TDE/Tezpur addressed to Asst.
Director Telecom(E&R), O/O the CGMT/Guwahati i.r.o. NIL report of Casual
Mazdoors w.e.f 31-12-93 onwards(File No. Rectt-3/ 10(Part Loose Rectt-
3/10/part-UT of o/0 the CGMT/Guwahati relevant page-117,original in RC-

. 10(A)/97-SHG at listed document SI. No- o

45) Letter No. E-38/CMPT/Vol-11/123 dtd 7-12-93 of TDE/Tezpur addressed to
Asstt. Director Telecom(E&R), O/0 the CGMT/Guwahati i.r.o. NIL Report of
recruitment of Casual Labours after 31-3-1985 ( File No. Rectt-3/10(Part-
II)/Loose,Rectt-3/ 10/part-111, o/o the CGMT,Guwahati relevant page — 76,
original in RC-10(A)/97-SHG at listed document SI. No. 29)
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46) Original letter No. 269-4/93-STN-11 dtd 17-12-93 of Asstt. Director
' General(STN) ,NewDelhi i.t.0. regularization of casual labourers engaged in
- Circles after 30-3-1985 and upto 22-6-88.(File No. Reclt-3/10/Part-
A I)/Loose,Rectt-3/10/part-11I of O/o the CGMT,Guwabhati,relevant page-35.
~ Original in RC-10(A)/97-SHG. Document listed SI. No. 30)
~ 47) Letter No. 289-8/93-STN dated 27-7-93 of Asst Director Genl ( STN ), New
Delhi ( original in case no RC-10(A)/97-SHG, document listed sl no .31 ).
.48) Letter No. Rectt-3/10/part-111/3 dtd 26-8-93 of ADT(E&R), o/o the '
. CGMT,Guwahati addressed to TDE/Tezpar (Original in case No. RC-10(A)/97-
SHG Sl. No. 32) Slno 47 & 48 are relevant with SI. No. 45 above).
49) Letter No. E-38/CMPT/Vol-111/96-97/15 dtd 30-8-96 of TDE, Tezpur addressed
to Dy. GM(Admn), o/o the CGMT,Guwahati i.r.0. engagement of casual labours
- (NIL report) ( File No. Rectt-3/10/Part-V of CGMT/Guwahati relevant page-4,
original in RC-10(A)/97-SHG documentlistedSl. No.33)
50) Joining report dtd 12-2-95 of Ram Bilash Ray as LI addressed to SDE,Biswanath
7" Charali. |
51) Joining report dtd 26-3-95 of Sri Lambodar Jha, as SI addressed to
SDE(Gp),Charali. , v
52) loining report dtd 18-6-95 of Sri Sakaldeo Singh as SI(0) addressed to
SDE(G),B/Charali. :
53) Joining report dtd 3-3-95 of Sri Rajendra Ray-1I as SI addressed to SDE(G),
B/Charali.
54) Seizure Memo dtd 11-9-98.
55) Seizure Memo dtd 29-8-98
_. 56) Seizure Memo dtd 21-4-98.
57) Seizure Memo dtd 01-8-97.
7758) Seizure Memo dtd 1-8-97 in RC-10(A)/97-SHG.
59) Seizure Memo dtd 6-11-98. ’
60) Attendance Register of TSM under SDE(P),Gr.B/Charali from June/1996 to
March/1998(Charali Incharge)
A' 61) Attendence Register of TSM from June’96 to Jan'98.
/,62) --do-- of TSM from March’97 to Dec’97. :
63) --do-- of TSM under JTO Gr. (West) Pavoi from June’96 to
Dec’97. ‘

64) Attendance Register of TSM of Sootea Ezchange from june to Dec’97.

63) Attendence Register of TSM under Gohpur telephone Exchange from June’96 to
7 April’98. . DU
. 66) Attendence Register of TSM under GHG Exchange from june’96 to April’98
,67) Attendence Register of TSM of o/o SDE(P), B/Charali from June’96 to

4

March’98. ' : _ :
- 68) Attendence Register of TSM of Bargang Exchange from July}96 to April’98.
69) . --do-- of TSM of Bedeli Telephone Exchange from June’96 to
April’98. . .
. 70) --do-- - of TSM of Jamuguri Exchange from June’96 to Dec’97.

~ »T1)FIR of Case No. RC 11(A)/97-SHG. .
¢ 712) Letter No. TDM/Tez/1005/CBI dtd 11-898 of Sri B.K.Goswami, TDM/Tezpur .
1.r.0. non-availability of ACG-17 with enclosure (two sheets) (original in RC-
[0(A)/97-SHG. Document listed Si. No. 58)

73) Rule 11 (Part-1I of CCS Rules) i.r.0. sanctioning authority of Prosecution
Sahction Order.
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C..0.0 mAR 2008
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Guwahati Bench

_alender of evidence {Oral)

1) Sri B.K.Goswami, TDM/Tezpur R/O 100/, Jessore Road, DumDum,Bhagabati
Park, Calcutta-700074.-—-He will prove that no ACG-17 (Payment voucher of
casual labourers) are available in his division which communicated vide
document listed Sl. No.102).

2) Md. Islam Ahmed, S/O Late Basiruddin Ahmed, Chief Accounts Officer, o/o the
TDM, Tezpur-—-He will prove that payment are made to casual labours, if engaged
on ACG-17 farm and AO (Cash) is the custodian of the same. He will also prove
that ACG-17 are not available for the period from 1988 to 1996(Feb). He will also
prove documents seized from him vide seizure memo dtd 11-9-98.

3) Sri Sandhan Ch. Deka, Sr. TSO under SDE(P),Biswanath Charali R/O Nabapur,
Biswanath Charali ,Dist: Sonitpur(Assam)(Primary witness)—He will identify the
signatures of SriG.S.Mathur, SDE(P),RPChakrabarty, the then JTO, P Pathak,JTO,
Rajendra Rai, Lambodar Jha, Sakaldeo Singh all Sub-Insp. , Ram Bilash Ray,
Radha Ram Deka both Line Insp. And Deonath Ray ,S1 on certificates issued in
favour of 27 persons now TSMs, wrking under SDE(P),B/Charali; Sri Deka will
also prove documents seized from him on 29-8-98.

4) Sri Girish Saikia,JTO under SDE(P),B/Charali R/O Nabapur ,B/Charali,

Dist: Sonitpur(Assam) (Primary witness)—He will prove the same fact as will
prove by witness at Sk. No.3 above.

5) Sri Upen Swargiary, Sr. Acctts. Officer,0/0 the TDM,Tezpur R/O Indira
Nagar, Tezpur, Dist:Sonitpur(Assam).

5) Sri Ajit Kr. Sarkar, the then SDE(HRD),now SDOT/Tezpur R/O Vill &
P.Q.:Dhekiajuli, Ward No.6 Dist: Sonitpur (Assam)

7) Sri Dharmeswar Payeng , the then SDO(P), Tezpur now DE(Phones),Jorhat R/O
Town Bantu, North Lakhimpur, Ward No. 14 Dist: Lakhimpur(Assam)—SI No.
5,6&7 will prove that they were the members of selection committee for
conferring temporary status to casual mazdoors/labours, constituted b Sfi
MK Gogoi, the then TDE, Tezpur and they had recommended to 27 Nos. casual
labourers for TSM.

8) Sri H.S. Debnath, JAQ,0/0 the TDM/Tezpur(seizure witness,not examined)
seizure memo dtd 1-8-97. :

9) Sri B.C.Pal,Asstt Director Telecom(E&R),0/0 the CGMT/Guwabhati(seizure
witness ,not examined)

10) Sri Anil Ch. Dutta, Phone Mechanic under SDE(P), B/Charali(not examined)---
He will prove the documents seized vide seizure memo dtd 21-4-98.

11) Sri Barman, Inspector, CBI,Guwahati(1.O. of the case). ‘
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To. o . Certirat pebmintetrative Tibunal |
/«:-/ ' The Chief General Manager, | "
Assam Telecom Circle, Guwahati 781007 2 0 MAR 2008
Dated at Biswanath Chariali, the 17.8.2000 WW |
' i Guwahati Banch |

| _Sub: Denial of charges framed under rule 14of CCS(CCA) Rules 1965

Ref: Your memo no vig /Assam /DISC- 111/2000-0.1/4 Dated the 31-7-2000

Sir,

With due respect and humble submission I beg to intimate you that the charges
framed against me vide your memo. under reference is totally denied. The charges , that 1
have countersigned 13 nos of false and fabricated ‘experienced certificates issued by
S1/L1 working under me are without any proper/valid evidence. .

" In this regard 1 would like to mention here that I had joined in the department in
February 1991 and after my joining I never came across any such letter from DOT
regarding conferring temporary status to casual mazdoors engaged before 22/6/88.

That sir, after joining in the department as per departmental norms I was entrusted
to carry out certain works like maintenance and construction of L & W works, laying of
U/G cables, errection of D.P.Boxes, installation of new exchanges and so on. For these
types of works detailed estimates were prepared keeping provision of engagement of
labour which were approved by the competent authority. Accordingly mazdoors were
engaged for the jobs entrusted on me and as soon as the work was over they were
terminated. The period of engagement of mazdoors was specified on the basis of work
load and the payments were made through the LI/SI from time to time from the
temporary advance received against the approved work.

In fact I could remember that during my period I have countersigned certain
cerfificates issued by some SILI after proper verification and right now of course I
cannot remember how many certificates were countersigned by me after a lapse of 4
years which I can well confirm after going through the original certificates. But I am sure
that those certificates were never forwarded to any kind of authority for appointment
under any reference. :

Moreover in this regard I would fike to bring to your kind notice that in annexure
IV of the charge sheet some oral witnesses are included and through some of the state
witnesses the prosecution wanted to prove that no ACG-17 (payment vouchers of casual
labours) are available in Tezpur Division. In this situation it is not possible to justify how
the prosecution will prove the case of countersigning false and fabricated certificates by
the charged officials. Hence I cannot understand that during the preliminary inquiry the
officers conducting the events in question whether made proper verification to ascertain
the reason of non-availability of account particulars which were to be with the Account -
section of the department. The charge thus framed against me may vitiate natural justice
for me. : S

Sir, in this circumstance considering all the facts mentioned above I would like to

request you to kindly drop the charge framed against me to avoid any wastage of
departmental mandays and to relieve me from further anxiety

Yours F@ﬂ}fully

Conbil o be e Gy e
( P. K. Pathak )

Qi A W J.T.0., Biswnath Chariali

_ Advoeade -
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No:DE(DI)/Disc—4/PP/2001‘;O.2‘ o ', | Dated at Guwahati , the 17-12-2002

INQUIRY REPORT

PRESENT : Shri Binode Pegu , D.E.(D.1), o/o the CGMT , Assam Circle ,

Guwabhati, the Inquiry Officer.
PRESENTING : Shri Sankar Ch. Das , ADT (Legal) , O/o the CGMT, Assam
OFFICER Circle , Guwahati-7
DEFENCE : Shri SK. Sikidar , SDE (Survey), O/o the DE (Survey) ,Guwahati
ASSISTANT. '
| .

DISCIPLINARY PROCEEDING UNDER RULE - 14 OF CCS ( CCA ) RULES , 1965
AGAINST SHRI PRAMOD KR PATIMK J.I.O. , BISWANATH CHARIALI UNDER 8. DE. P,
BISWANATH CHARIALL -

The aforesaid Suspected Public Servant, Shri Pramod Kr. Pathak , JTO(hereinafter referred
to as SPS ) was charge sheeted vide Memo No: ng/Assam/Drsc-HI/ZOOO 01/4 dated 31-07-2000 ,
issued by the Chief General Manager Telecom , Assam Circle , Guwahati-7 (hereinafter referred to
as Disciplinary Authority ). .

Shn P.D. Sonowal D.E,, the then DE- (DI) was appointed earlier as Inquiring Authority to
inquire into the charges agamst the said SPS Yrde No. Vig/Assam/Disc-III/00-01/33 dtd 08-11-2001
of the Disciplinary Authority .

Subsequently , the undersigned was appointed as Inquiring Authority vide No.
Vig/Assam/Disc-II/2000-2001/43 dtd 11-01-2002 of the Disciplinary Authonty to inquire into the
charges against the SPS in place of Shri P.D. Sonowal ,D.E.

Shri Sankar Ch. Das , the then ADT (Rectt ) , presently working as ADT (Legal) was
appointed as the Presenting Oﬁ'rcer ( herein after referred to as P.0.) vide No Vig/Assam/Disc-IlI/32
dtd 08-11-2001 of the Disciplinary Authority to present the charges before the Inquiring Authority

°  on behalf of the Disciplinary Authority . .

The SPS nominated Shri S.K. Sikidar , the’ then SDE (Survey) , O/o the DE (Survey),
Guwahati-3 presently working as DE (T/F) , Dxmapur as his Defence Assistant ( herein after
referred to as D. A. ) on behalf of the SPS along with declaration that he has got not more than 3
(three) pending departmental cases in hand. The LO. permitted him to work as D.A. on behalf of the

SPS.

b ?“’V"‘ The sitting started with its Prehmmary Hearing on 07-03-2002, when the SPS categoncally
/ denied the charges levelled against him in the Charge Sheet and preferred to be heard in person. In
* consequence , the P.O. was directed to proceed with the presentation of the case against the SPS and

to begin with , the P.O. got examined and mspected by the SPS all the documentary evidences as
mentioned in Annexure I of the Charge Sheet. The SPS was also provided Xerox copies of all the

listed documents along with the Xerox copies of the earlier statements of listed witnesses by the P.O.
Simultaneously , the SPS was directed to submit a !ist of additional documents , if any , required by

” )50 ge tiﬁﬂ L
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him for preparnng his defence. He was further directed to submit a list of defence witnesses , if any,
which he wanted to produce and examine in.support of his defence case.

The D.A. submitted his requisition for 6(six) additional documents which were allowed by
the LO. But the SPS / DA of SPS did not file requisition: for any defence witness. The additional
documents were discovered from its custodian. Only'3(three) additional documents were discovered
from the custodian authority and got inspected by.‘the SPS with his defence assistant and Xerox

copies of which were also handed over to the SPS. .

On cémpletion of Preliminary Hearing , the Regular Hearing was started and held on 7" 8%,
9*® 10" and 23% of May’2002 . On the 1* day of Regular Hearing 6. on 07-05-2002 , the P.O.

adduced all the listed documents as pet Annexure-TII of the Charge sheet and all such documents
have been taken on record as State Exhibits as under: : =

SL.No. Particulars ' ' ' ' Exhibit No.

(No. of pages)
1. Letter No. G-1/ Genl Corr./95-96 dtd 12-03-96 of Sti G.S. Mathur, Ex-S-1 (1)

SDE(P) , Biswanath Chariali to TDM, Tezpur regarding certificates
For 27 Nos. casual labourers. ) -

2. List of 27 Casual Labourers recommended by Selection Committee Ex-S-2 (7)
conferring for Temporary Status. _
3. Certificate dtd 10-03-96 of Sti Prabhat Sarma issued by Sni Lambodar Ex-S-3 1)
Jha, S.L : B i :
4. Certificate dtd 09-03-96 of Sri Biren Bora issued by Sri Lambodar Jha, Ex-S-4 (1)
5. Certificate dtd 09-03 -96 of Sri Biren Das issued by Sri Sakaldeo Ex-S-5 (1)
Singh, S.1. \ ‘ ,
6. Certificate dtd 09-03-96 Pranjal Kakati issued by Sri Sakaldeo Ex-S-6 (1)
Singh,SL S
7. Certificate dtd. 08-03-96 of Sri Moina Bora issued by Sti Rajendra Ex-S-7 (1)
Ray,SL ‘
8. Certificate dtd 08-03 .96 of Sri Dharmendra Kr. Roy issued by Sn Ex-S-8 (1)
Rajendra Roy, Sk .
9. Certificate dtd 08-03 -96 of Sri Ambika Barman issued by Sri Ram Ex-S-9 (1)
. . Bilash Roy, L1 : S :
10. Certificate dtd 08-03 .96 of Sri Basanta Bhuyan issued by Sti Ex-S-10 (1)
« Lambodar Jha, SL ' -
11. Certificate dtd 08-03 96 of Sri Prabhat Kalita issued by Sri Ex-S-11 (1)
. Lambodar Jha, S1
12. Certificate dtd 08-03 96 of Sri Dwipen Bhuyan issued by St Ex-S-12 (1)
Lambodar Jha, SL '
13. Certificate dtd 08-03-96 of Sri Kishore Kr. Pathak issued by Sni Ex-S-13 (1)
v Q -Ram Bilash Roy, LL o .
%\- o™, 14. Certificate dtd 08-03-96 of St dhenirm Sarma, issued by Sn Ex-S-14 (1)
¢ Lambodar Jha, S.L ' :
15. Certificate dtd Nil of Sri Govinda Bora issued by St Deonath . Ex-S-15 (1)
Ray, S.L ' ’

16. . LetterNo. X—llCMPT/96-97/Con-7. dtd 27-05-96 of TDE, Tezpur Ex-S-16 (7)
. ir.0. regularization of casual mazdobrs as TSM. '

17. Attested copy of B.A. Part-ll passed certificate. Ex-S-17(1)

18. Attested copy of B.A. Part-l passed mark sheet. Ex-S-18(1)

(3@7‘11’;’535./ 10 be irue@c{,--;g, :
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19.

20.

21.
22,

23.
24.

25.
26.
27.
28.
29.
30.
31.
32.
33,
34.
35.
36.

37.

38.
39,
40.

41.

43,

40
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: k)
Attested copy of Higher_'Secondary Pass Certificate of Sri Ex-S-19 (1)
Gagan Bhuyan. N -
Attested copy of HSLC examination pass certificate of Sri Ex-S-20 (1)
Dharmendra Kr. Rai and admit card. S
Attested copy of HSLC examination pass-certificate of Sri Ex-S-21 (1)
Dwipen Bhuyan. - ) o
Attested copy of LS. examination pass certiftcate and admit Ex-S-22 (2)
card of Sri Basanta Bhuyan. A
Joining Report dtd 30-05-96 of Sri Kishore Kr. Pathak as TSM Ex-S-23 (1)
Joining Report dtd 30-05-96 of Sri Khargéswar Borah (Moina Borah) Ex-S-24 (1)
as TSM. - C
Joining Report dtd 30-05-96 of $ri Biren Das as TSM Ex-S-25 (1)
Joining Report dtd 30-05-96 of Sri Govinda Borah as TSM Ex-S-26 (1)
Joining Report dtd 30-05-96 of Sri Cheniram Sarma as TSM Ex-S$-27 (1)
Joining Report dtd 30-05-96 of Sri‘Prabhat Sarma as TSM Ex-S-28 (1)
Joining Report dtd 30-05-96 of Sri Pranjal Kataki as TSM Ex-S-29 (1)
Joining Report dtd 30-05-96 of Sri Biren Bora as TSM Ex-S-30 (1)
Joining Report dtd 30-05-96 of Sri Basanta Bhuyan as TSM Ex-S-31 (1)
Joining Report dtd 30-05-96 of Sri Dharmendra Kr. Ray as TSM Ex-$-32 (1)
Joining Report dtd 30-05-96 of Sri Ambika Barmanas TSM Ex-$-33 (1)
Joining Report dtd 30-05-96 of Sri Prabhat Kalita as TSM Ex-S-34 (1)
Joining Report dtd 30-05-96 of Sri Dwipen Bhuyanas TSM Ex-S-35 (1)
Letter No. E-198/0TBP/93-94/197 dtd 15-05-93 of TDE , Tezpur Ex-S-36 (1)
i.r.0. promotion order as LM-I of Sri Sakaldeo Singh w.e.f 29-01-92
_ Letter No: 210/BCR/Scheme/93-94/108 dtd 05-05-93 of TDE/Tezpur Ex-S-37 (1)
i.r.0 promotion of Sri Ram Bilash Ray, LM-ll/Line Inspector w.elf
01-07-92 . |
Promotion order as Lineman of Sri Lambodhar Jha w.e.f. 27-02-86 Ex-S-38 (1)
vide letter No. E-198/0TBP/88-89/149 dtd 20-07-88 of TDE , Tezpur
Promotion order as Sub-Inspector of Sti Rajendra Ray vide letter No.  Ex-S-39 (2)
E-198/0TBP/90-91/15 dtd 07-06-90. ¢ .
Forwarding letter of Sri 811 G.S. Mathur , SDE(P) , B. Chariali to TDE, Ex-S-40 (3)
Tezpur along with the documents of 27 candidates.
Gradation List of 27 casual labourers of B. Chariali Ex-S-41 (2)
Letter No. E-38/CMPT/Vol-1/96-97/15 dtd 30-03-96 from TDE / Tz Ex-S-42 (1)
to DGM (Admn) , O/0 the CGMT , Assam Cifcle , Guwahati regarding
engagement of casual labourers. -
Letter No. X-1/CMPT/TZ/95-96/Confdl./1 dtd 25-03-96 of TDE/Tz  Ex-S-43 (1)
i.r.o constitution of selection comnhittee for conferring Casual Labourers '
to TSM. B to
Letter No. E-38/CMPT/94-95/168 did 17-02-95 of TDE, Tezpurto  Ex-5-44 1)
ADT (E&R), C.0. , i.r.0 nil report of casual mazdoors w.e.f 31-12-93 '
Onwards. L -
Letter No. E-38/CMPT/Vol-1/123 dtd 07-12-93 Ex-S-45 (1)
Letter No. 269-4/93-STN-II dtd 17-12-93 from ADG (STN), Ex-S-46 (2)
New Delhi , ir.o. regularization of casudl jabourers engaged in Circle
After 30-03-85 and upto 22-06-88. - .
Letter No. 289-8/93-STN dtd 27-07-93 from ADG (STN), NewDelhi Ex-S-47 (3)
No. RECTT-3/10/Part-I/3 dtd 26-08 Ex-S-48 (1)
No. B-38/CMPT/Vol1I/96-97/15 dtd #0-08-96 of TDE , Tz to Ex-S-49 (1)
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50. J/Reports of Sri Ram Bdash Ray asLi Ex-S-50 (1)
51. J/Reports of Sri Lambodar Jha as S.1. . -Ex-S-51 (1)
52. J/Reports of Sri Sakaldeo Singh as S.1. (O) Ex-S-52 (1).
53. J/Reports of Sti Rajendra Ray — I as S. I Ex-S-53 (1)
54. Seizure Memo dtd 11-09-98 Ex-S-54 (1)
55. Seizure Memo dtd 29-08-98 Ex-S-55 (1)
56. Seizure Memo dtd 21-04-98 Ex-S-56 (2)
57. Seizure Memo dtd 01-08-97 ‘ _ Ex-S-57 (1)
58 Seizure Memo dtd 01-08-97 (Not produced)
59 Seizure Memo dtd 06-11-98 (Not produced)
60 A /Register of TSM of GHG Exchange from June’96 to April’98 Ex-S-60 (24)
61 A /Register of TSM of Dhalaibil Exge. From June’96 to Feb’97 Ex-S-61 (8)
62 A/ Register of TSM of Dhalaibil Exge from Mar’97 to Dec’97 Ex-S-62 (6)
.63 A / Register of TSM of Pavoi (W) from June’96 to Dec’97 Ex-S-63 (19)
- 64 A /Register of TSM of Sotea Exge from June’96 to Dec’97 Ex-S-64 (20)
65 A/ Register of TSM of Gahpu'n Exge ﬁom June’96 to April’98 Ex-$-65 (23)
66 See .Sl. No. 60. %
67 A/ Register of TSM of B. Chariali from June’96 to March’98 Ex-S-67 (24)
68 A/ Register of TSM of Bargang Exge from July’96 to April’98. Ex-S-68 (23)
69 A/ Register of TSM of Bedeli Exge from July’96 to April’98 Ex-S-69 (24)
70 A / Register of TSM of Jamuguri Exge from June 96 to Dec’97 Ex-S-70 (20)
71 FIR of case No. RC 11 (A)/97-SHG . Ex-S-71 (21)
72 No. TDM/Tez/1005/CBI dtd 11.08-98 of TDM , Tezpur i.r.0. Ex-S-72 (1)
non availability of ACG-17
73 Not produced.

Also in course of Regular Hearing , the P.O. produced only 9 (nine) witnesses out of 11
(eleven) listed witnesses as per Annexure-IV of the charge sheet, who were examined-in-chief by the
P.O. and cross-examined by the D.A. They are as under :

SW-1  Sri Binay Krishna Goswami , the then TDM , Tezpur.

1.
2. SW-2  Md. Islam Ahmed , CAO, O/o the TDM , Nagaon.
3. - SW-3  Sri Sandhan Ch. Deka , Sr. TSO, O/o the SDE (P), Grp. , Biswanath Charali
4, . SW-4  Sn Girish Saikia, the then JTO under SDE (P) (Grp) , Biswanath Chaniali
- 5 SW-5  Sri Upen Swargiary, the then SR. A.O., O/o the TDE , Tezpur.

6. SW-6  Sri AjitKr. Sarkar, the then SDE (HRD) O/o the TDE , Tezpur.
7. SW-7  Sri Dharmeswar Payeng, the then SDOP , Tezpur.
8. SW-10 Sri Anil Ch. Dufta, P/M under SDE(P), (Grp) , Biswanath Chariali.
9. - SW-11  Sri K. Barman , Inspector, CBI , ACB , Guwahati.

,Lp\ On the conclusion of the prosecution case,, the SPS filed statement of defence under CCS

/ (CCA), Rules-14 (16) with a copy endorsed to the P.O. dtd 11-05-2002 which was received on 13-
0 - 05.2002

)

In the statement of defence , the defence claimed that the prosecution could not prove the .

- charges beyond reasonable doubt and to the hilt. The prosecution produced all total 9 (nine) state

witnesses out of 11 (eleven) listed witnesses . Most of the witnesses were irrelevant in the case and
thus reflects the incompetence of the prosecution. .

4 That the prosecution could not prove through its documentary and oral documents that
_ the charged officer made the counter signature without verification. SW-3 in his reply to D.A’s

e L,
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Q.No.3. categorically mentioned that he had sé,en them working in the sub-division but could not tell
when they were working and when they (Mazdoors in question ) were kept idle. From this remark of
the SW-3 , it could be construed that the cashal labourers were working in the sub-division since
long .

Last but not least the meaning of counter signature is “ add confirming signature to”
justifies the counter-signature of charged officer to confirm the signature of the SI/LL '

In this context it is concluded that the alléged charges are not proved substantially and the
prosecution was not able to sustain the charges. -4 - :

On commencement of the defence .case the SPS adduced the following defence
documents which were taken on records as under:

1. Letter No. X-1/CMPT/96-97/Con. 7 dtd 20-10-97 -~ Ex-D-1
2. Attendance Register of DRM (Two Nos.)
' (i) : “ee Ex-D-2 (i)

(1) s - Ex-D-2 (i)

3. Absentee statement ( Total4 Nos.)
(i) Period from 11-11-93 to 11-12:93 : Ex-D-3 (i)
(i) ,» . 11-02:94 to 10-03-94- Ex-D-3 (ii)
Gi) ,, . 11-02-95 to 10-03-95 - Ex-D-3(3i1)
Gv) » , 11-03-96 to 10-04-96 . Ex-D-3 (iv)

4, Name of Telephone Exchange under SDO(P) , Grp-B, -—— ‘Ex-D-4
Biswanath Chariali. A o

5. Sanctioned Estimate Register w.e.f 1‘9924,'{0 1996 (one No.) -—  Ex-D-5

) ., v - . )
No witness was produced by tl{,e SPS and hence no oral evidence was recorded.

The SPS was then questioned ’by the LO. under Rule-14 (18) of CCS (CCA) Rules 1965
which was recorded. : . _ :

At the end of Oral Hearing , both the parties were directed to submit their respective
briefs within stipulated time . The prosecution brief of the P.O. dtd 12-06-2002 was received on 19-
06-2002 and the defence brief of the SPS dtd 26-07-2002 was received on the same day , i.e., 26-07-
2002, - ‘ : A

 Thus all the documentary evidences adduced and submissions made were thoroughly
examined. At the same time both the parties (i.e. Prosecution and the Defence ) were afforded full
and reasonable opportunity which they availed to the best of their satisfaction and at the same time
there was absolutely no complaint in this regard from either side.

Q)'Qﬂ' The following Article of Charges were framed against Sri Pramod Kr. Pathak , the SPS ,
) \-C' as contained in Annexure-I and Annexure-II to the Memorandum of charge sheet.

Annexure - I

Staternent of Article of Charge : framed against Sri P. Pathak , JTO, the SPS.

While Sri P. Pathak , JTO was posted anél functioning as JTO under SDE (P), Biswanath
Chariali during the year 1996 , failed to maintain absolute integrity and devotion to duty as much he
" had counter signed 13 Nos. of false and fabricated experience certificate issued by S/Sh Rajendra

Certificd to fe true @opq
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Rai, Sub-lnspector Lambodar Jha Sub-lnspector Rambilash Rai , Line Inspector , Sakaldeo
Singh Sub-Inspector , Deonath Ral Sub-Inspegtor in favour of Sri Pravat Sarma , Biren Das,
Biren Bora , Pranjal Kakati , Maina Bora , Dharmendra Kr.-Rai, Ambika Barman, Basanta Bhuyan ,
Prabhat Kalita , Dwipen Bhuyan Kishore Kr. Pathak Cheniram Sarma and Govinda Bora without
going through any documentary evidence and verification and on the basis of his counter signature ,
the TDE , Tezpur has regularized all the 13 persons vide order No. X-1/CMPT/96-97/Con.7 dtd 27-
05-96 as Temporary Status Mazdoors and thereby the above acts , he contravened the provision of
Rule 3(1) and (2) of CCS (Conduct) Rule , 1964, '

. Annexure - I1

Statement of imputation of misconduct or misbehaviour in support of the Article of |
Charges framed against Sri P..Pathak , JTO , the SPS.

Sri P. Pathak was posted and functioning és JTO under Sub-Divisional Engineer
(Phones) , Biswanath Chariali , Sonitpur , Assam during the year 1996.

. It is alleged that the DOT had banned the engagement of casual labourers in Project
Circles / Electrification Circles by a circular / letter No. 270/6/84-STN , New Delhi dtd 30-03-85 of
S. Krishnan , Director (STN), Postd and Telegraph.

It is alleged that a circular / letter No. 269/4/93-STN-II dtd 17-12-93 was issued by the .

Asstt. Director General (STN) , Deptt of Telecom , New Delhi in the subject matter of “Casual

labourers ( grant of temporary status and regulanization ) scheme , 1989 engaged in circles after 30-

03-85 and upto 22-06-88” . This circular / letter extending the temporary status to all those casual

mazdoors who were engaged by he Project Circles / Electrification Circles during the period from

- 31-03-85 to 22-06-88 and who are still continuing for such works where they were initially engaged

by violating banning order dtd 30-03-85 and tvho are not absent for more than 365 days counting
from the date of issue of thxs order be brought Under this scheme.

Itis alleged that incorporating all the conditions in circular / letter dtd 17-12-93 of DOT
, S/Sh Rajendra Rai, Sub-Inspector , Lambodar Jha, Sub-Inspector, Rambilash Rai, Line Inspector,
Radharam Deka , Lme Inspector ; Deonath Rai , Sub Inspector all under SDE(P) , Biswanath
Chariali ‘has issued 27 Nos. false, and fabricated experience certificate in favour of 27 persons
wherein they have been shown casual labours and working from 1988 to 1996 (February)
continuously and No. of days they worked shown in the said certificate.

: It is alleged that (1) Sri Rajendra Rai had issued 7 Nos of false and fabricated
certificates to 7 persons they are :
' 1. SriPawan Kataki, S/o Loknath Kakati of B. Chanali.
2. Ms. Juri Sarma , D/o Golap Ch. Sarma , B. Chariali.

,.Q;\gv\ 3 .Sri Jitu Sarma alias Ratul Sarma , S/o Lt. Rabiram Sama, Bogaon , B. Chariali |
/; 4. Sri Gagan Bhuyan , S/o Lt. Phuleswar Bhuyan of Barobhuyan , B. Chariali.
) W e 5 Smt. Tunmoni Saikia, 'D/o Lt. Rabi Saikia , Kashgaon , B. Chariali.

6. Sri Moina Bora, S/o Lt Laburam Bora of Rangamaii , B. Chanali.
7. Sri Dharmendra Kr. Ral,x S/o Sri Rajendra Kr. Rai, B. Chariali.
(2) Sr Lambodar Jha, the then S.I had issued 6 Nos. of false and fabricated certificate in
favour of 6 persons . They are :
(1) Sri Prabhat Sharma, S/o Lt. Gargeswar Sharma , of Sootea.
(i)  Sri Biren Bora, S/o Lokeswar Bora pf Sootea. -
(1i1)  SriBasanta Bhuyan S/o.Lt. Dhaturam Bhuyan of Gopalpur, Somtpur

Toniod de fe frue @0[;2;




R atfrRToT

Certtrat Administrative THibunal
¥ 2 0 wg 2009
: uwahati Bench

: (Page-7)

(iv)  Sri Prabhat Kalita, S/o Lt Dhiradutta Kalita of Naharani , Sonitpur.
(v)  Sri Dwipen Bhuyan , S/o Sri Sadhan Bhuyan of Barochuk.
(vi) ~ Sri Cheniram Sharma, S/o Lt. Nareswar Sharma of Naharani.

On the basis of his certification , the TDE , Tezpur had awarded the Temporary Status
to all 13 persons vide letter No. X-1/CMPT1/96-97/Con-7 dtd 27-05-96 with immediate effect and all
the 13 persons had joined as TSM and- drawing. salary / wages till date .

Thereby all the acts of Sri PK Pathak contravened the provision of Rule 3(1) & (2) of
CCS (Conduct) Rule , 1964. :

DISCUSSION :

The crux of the charge is tl}zit while Sri Pramod Kr. Pathak , JTO was posted and
functioning under SDE (P) , Grp. , Biswanath Chariali during 1996 failed to maintain absolute
integrity and devotion to duty as much as he had countersigned 13 Nos. of false and fabricated
experience certificates issued by Sri Rajendra Rai, S.I and Sri Lambodar Jha , S.L in favour of Sri
Pawan Kataki , M/s Juri Sarma , Sri Jitu Srama, Sri Gagan Bhuyan , Smt Tunmoni Saikia , Sri
Moina Bora , Sri Dharmendra Kr. Roy, Sri Prabhat Sarma, Sri Biren Bora, Sri Basanta Bhuyan, Sti
Prabhat Kalita, Sri Dwipen Bhuyan and Sri Cheniram Sarma respectively without going through any
documents and verification. On the basis of his certification / counter signature the TDE , Tezpur
had awarded Temporary Status to all 13 persons vide letter No. X-1/CMPT/96-97/Con.7 dtd 27-05-
96 with immediate effect and all the 13 persons had joined as'TSM and drawing salary / wages etc.
till date. '

The P.O. produced all the listed documents except Sl. Nos. 58, 59 & 73 which are
seizure memos dtd 01-08-97, 06-11-98 and Rulel 1 (Part-IH of CCS Rules, respectively. Ex-S-1 (i) 1s
the letter No. G-1/Genl. Corr./95-96 dtd 12-03-96 of Sri G.S. Mathur , the then SDE (P), Biswanath
Chariali and Ex-S-2 are the list of 27 Casual Labourers recommended by the Selection Committee.
From Ex-S-3 to Ex-S-15 are the certificates issued by the Said Sri Rajendra Rai , SI and Sn
Lambodar Jha, SI in favour of the said 13 (ghirteen) casual labourers . Ex-S-16 is the letter by which
the Casual Mazdoors were regularized. Frot Ex-S-17 to Ex-S-22 are the attested copies of HS.L.C.
and H.S. passed certificates and mark sheet.

« From Ex-S-23 to Ex-S-35 are only thé joining report of the said casual mazdoors as -

TSM. From Ex-s-36 to Ex-S-39 are promotion order of LM /S.I Excepting Ex-S-1 to Ex-S-24 , all

other listed documents are not relevan.t‘;to the case. In all the certificates issued to the said 13

(thirteen) casual labourers it is proved tl;l'ét the said certificates were issued by Sri Rajendra Rai, S.L

and Sri Lambodar Jha , SI respectively and countersigned by Sri PX. Pathak, JT O and Sn GS.

" Mathur , SDE (P), Biswanath Chariali, respectively, the signatures of which were identified by SW-3

& SW-4 respectively. In all 9 (nine) state witnesses were produced by the state in support of the

..+ charges framed against the SPS. However, none of the state witnesses were deposed either in
? support of the charges or against the SPS. :

e o As regard to the engagement of casual mazdoors during the relevant period , 1.e., from
1771988 to 96 it is evident from the Defence Exhibit-5 , the register of Sanctioned Estimates that there
was tremendous expansion works in the sub-division , which necessitated engagement of casual
mazdoors by the officials working there, such as LiL , S.I,LM,P. M. etc. From Ex-D-3 (1), (i1),
(iii) & (iv) which are the absentee statement of the SDE (P) , Grp. , Biswanath Chariali shows that
there was one JTO at Biswanath Chariali under- whom so many staff were working such as TTA | PI

, Tech, LI, SI,LM, PMetc. during, the years 1993, 1994 and 1995. Also Ex-D-4 shows that there
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DOT and MARR during the relevant penod Therefore , for estimated expansion works and day to

" day maintenance work there was every possibility of engagement of casual labourers on temporary

basis , though it was banned by the.,DOT.:So , it is quite possible that the casual mazdoors who were
later regularized as TSM were workmg on casual basis in the relevant period from 1988 to 1996. As

 DOT banned for engagement of casuah labourers after 30™ March / 1985 , hence record was not

shown as casual labourer working at that period and that may be the reason why the concerned TDE
gave their report as NIL Engagement Report of casual mazdoors though actually there was some
engagement of casual mazdoors for-estimated project works and day to day maintenance works for
the Division , the payment of which. were made on ACG-17. Therefore, it is quite evident that there
was an engagement of casual labourers in the relevant period due to the work load as expansion
work in Assam Circle was in fact started from 1986 after the Assam Accord. Defence Exhibit 2 (i)
& (i1) , which is rough register of casual labourers for the years 1991 and 1992 respectively , indicate
the names of most of the casual mazdoors regularized in 1996. SW-3 , Sri Sandhan Ch. Deka , the
then Sr. TOA , O/o the SDOP , Grp, Biswanath Chariali , stated in reply to Q.No.2. of D.A. that he
can identify the mazdoors because they were working i m the sub-division in question. Hence , the

. allegation that false and fabricated experience certificates issued by Sri Rajendra Ra1, S.I , and Sn

Lambodar Jha , SI. were counter signed by the- SPS without verification of documents is not
reasonable. ' ' LT

' As regard payment documents of casual labourers , 1.e. , ACG-17 , ACE-2 & ACE-3
vouchers , SW-1 , Sri B.K. Goswami , the then TDM , Tezpur stated that the ACG-17 (Payment
vouchers) are niot available / traceable in the O/O the TDM/ Tezpur during 1998. In this connection
the statement given by the SW-2 , Md. Islam Ahmeq the then AO (Cash), O/o the TDM Tezpur on
03-07-98 , which was agreed by SW-2- durinlg thé Inquiry stated that all the bills and vouchers
submitted by SDOs / SDEs on temporary advances are kept under the custody of AO (Cash) till
audit and after audit normally handed over to Administration headed by TDM / TDE for preserving
records and that there was no circular / order regarding period for preservation of bills and vouchers
on Temporary Advances , from the Administration. Generally after audit , AO (Cash) has handed
over such documents to Administration for preservation. He has no idea whether ACG-17 with
ACE-2 and ACE-3 are in the store room but definitely these should be there if officially not
destroyed. Therefore , it is evident that the said documents should be there if not officially destroyed
in the O/o the TDM , Tezpur which , of course could not be traced out by the DE (P&A), O/o the
TDM , Tezpur . These payment vouchers are vital documents. without which the fact cannot be
ascertained. '

SW-11 , stated that the SPS countersigned the certificates issued by S.Ls as a token of

|-&. comectness but he d1d not specify whether the token of correctness is for certificates issued or for the

correctness of signature of the officials who have issued the said certificates. In the OXFORD
ENGLISH MINI DICTIONARY it is given the meaning of countersign as “ add a confirming
signature to”. Also in the CONCISE OXFORD ENGLISH DICTIONARY the meaning of
COUNTERSIGN is given “ Add signature to ( Document already signed) ratify” . Hence , as per
dictionary meaning , the SPS had countersigned the certificates as a token of correctness of signature
of the said issuing officials. The statement given by SW-11 that since documents regarding
engagement of casual labourers and payment vouchers were not traceable / available in the TDM ,
Tezpur office and so it was confirmed about non-verification of the relevant documents. It seems the
conclusion of SW-11 , the Preliminary Investigation CBI officer is hypothetical only. It is not
judicious to conclude any matter hypothetically. The P.O. on behalf of the prosecution , could not
produce any documentary evidence as well as oral evidence that the SPS countersigned 13 (thmeen)
Nos. of experience certificates issued by Sri Rajendra Rai , SI and Sri Lambodar Jha , SI in
favour of the said 13 (thirteen) casual mazdoors in question , wnthout going
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through any documentary evidence and verification, In this connection , the statement given earlier
by SW-2 is worth mentioning . SW-2 stated on 03-07-98 that temporary advances are drawn by
SDOs / SDEs of Sub-division from concerned TDM / TDE for (1) Capital Works & (2) Maintenance
Works . Capital Works | i.e. , Circle estimated project works and Maintenance Works includes the
engagement of mazdoors , payment of elegtricity bill and other contingency of works. This
temporary advances were for monthly basis and affer the end of the month , the SDOs / SDEs have
submitted detailed bills in the form of ACEeZ & ACE-3 . - SW-2 also stated that regarding
engagement of labourers in maintenance works , payments are made to such labourers by SDOs /
SDEs through their JTOs / LIs / SIs/LM. ‘etc and receipt signatures are obtained in ACG-17
from the labourers. At the end of the month , JTOs have submitted detailed bills including ACG-17
to concerned SDOs / SDEs / and SDOs / SDES after compiling all the relevant bills , submitted their
bills in the form of ACE-2 and ACE-3 to concerned TDM / TDE. Thereafter , TDM/ TDE send all
the bills to Accounts Section headed by Accounts Officer (Cash) for checking and proper accounting
- AQ (Cash) then checked all the bills and vouchers and after passing of ACGs by TDM / TDE .
AO(Cash) has passed Pay Order and charged in the Cash Book for adjustment of Temporary
advances. This is an enough proof that how a division runs day to day and hence ACE-2, ACE-3 &
4 ACG-17, the payment vouchers should be there in the TDM , Tezpur office. The P.O. could not
E establish that casual laborers were not engaged durifig the relevant period and also that payment was
not made to the engaged casual labourers during the"relevant period.

During cross-examination in reply to Q.No.1. of the D.A. , SW-11 stated that the
certificates issued and countersigned by the JTO and SDE were not engagement document for
service record . But it is alleged in Annexure-I , 1.e., Statement of Article of charges , that the SPS
countersigned false and fabricated certificates issued by Sri Rajendra Rai, S.I and Sri Lambodar Jha
» S.I. in favour of casual mazdoors and Sri P. K. Pathak , JTO countersigned the said certificates
without going through any documentary evidence and verification and on the basis of his
countersignature , the TDE , Tezpur has regularized all the 13 (thirteen) persons vide order No. X-
1/CMPT/96-97/Con-7 dtd 27-05-96 as Temporary Status Mazdoors. As per the evidence given by

- SW-11, the investigating CBI Officer , if the certificates issued by the said S.Ls and countersigned
by the JTO , Mr. P.X. Pathak , the SPS , were not engagement documents and then how the authority

, L.e., Selection Committee and the TDE / Tezpur relied upon the said certificates for approving
these casual mazdoors concerned and given them the status of TSM. Hence , so long the
documentary evidences , i.e. , payment vouchers like ACE-2 and ACE-3 including ACG-17 are not

« produced , the fact cannot be ascertained fully. SW-5, Sri Upen Swargiary , one of the members of
_ of the Selection Committee , stated in reply to Q.No.2. of the D.A. that in the department no such
\:‘rdef to keep the service record engaged by the field staff The records are kept by the officials /

~\\officers under whom thi&y™4ré working and on the basis of that the department is regularizing the
\mazdoors as per orders received from the DOT from time to time.

_ Q)-_ Pl"t"\_ . SW-6, Sri AK. Sarkar , another member of the Selection Committee stated in reply to
- "-";./:'ézf;Q.NoA of the D.A. , that he had recommended the case after checking all available documents /
"+ certificates supplied and placed on the table of the Selection Committee, In reply to Q.No.4. of 1O. ,

SW-6 also stated that the available documents means the certificates issued by the respective S1s/

LLs/PL etc. and countersigned by the respective JTO§ / SDEs.

£
. Sw-7 , Sri Dharmeswar Payeng , also one of the Selection Committee Member | in
" reply to Q.No.2. of the P.O. particularly when asked that what are the evidences required to be
recommended by the Selection Committee for conferring TSM from casual mazdoor stated that
actually from time to time department issues guidelines regarding criteria for conferring the TSM
- such as minimum period of working days in a year, continuous permissible absence , etc. On the
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basis of tha_i__a_ﬁ;eige_ttj_qg records from the Sub-division, the Selection Committee recommended the
names of casual mazdoors for conferring TSM. Sw-7 also stated that actually they have (Selection
Commuttee) been supplied some documents by the TDE , Tezpur office regarding engagement

iars , age and qualification particulars and also the certificates issued by S.I/LI/PL etc.,
countersigned by JTOs / SDEs with No. of working days , on the basis of that Selection Committee
checked and verified. . C

None of the state witnesses ,1.e., SW-5, SW-6 and SW-7 , who were also the member
of the said Selection Committee for conferring: TSM to the casual labourers did not raise any
question that the said experience certificates issued by various S.Is , Pls , L1Is etc. and
countersigned by the JTOs / SDEs were false and fabricated certificates. If the Selection Committee
members have any doubt regarding genuineness of the said certificates , issued and, countersigned by

~ the respective officials / officers , they could have given note for further verification of the relevant
documents to discover the facts. But the Selection Committee accepted the said experience
certificates and recommended for conferring TSM to them and accordingly the then TDE , Tezpur
conferred the said casual mazdoors in the status of TSM. Hence , the SPS, have no concern about the
conferring of TSM to the said casual mazdoors and therefore , the allegation that on the basis of his
(the SPS) countersignature , all the 13 (thirteen) casual mazdoors were regularized by the TDE ,
Tezpur as TSM is not correct . The P.O. argued nothing to establish charges framed against the SPS
instead he is simply repeating the charges framed against the SPS in his Prosecution Brief

Lastly , it is to be mentioned that in Annexure-II of the Charge Sheet Memo , it 1s
alleged that on the basis of his (the SPS) certification , the TDE , Tezpur had awarded the Temporary
Status to all 13 (thirteen) persons vide letter No. X-1/CMPT/96-97/Con-7 dtd 27-05-96 with
immediate effect and all the 13 (thirteen) persons had joined as TSM and drawing salary / wages etc.
till date. It is improper on the part of the Disciplinary Authority to allege the SPS as certifying

officer because he had only countersigned the certificates issued by Sri Rajendra Rai, S.1 and Srni
Lambodar Jha,SIL . 4 '

CONCLUSION

( The Presenting Officer couid not establish fully the charges levelled against the SPS, ’
Sri Pramod Kr. Pathak , J.T.0. with the help of documentary and oral evidences produced.

Thus , in view of the aforesaid discussion and considering the facts , circumstances and
evidences on record , I am of the opinion that PREPONDERANCE OF PROB_ABILITY goes in
" favour of the SPS; Sti Pramod Kr. Pathak , J.T.0. under SDE (P), Grp., Biswanath Chariali.

Accordingly , I hold that the Article of Charges framed against the SPS , under
Annexure — I & 11 to the Meniorandum of charges, could not be substantiated. .

In other _Words , the levelled Charges againsi Sti Pramod Kr. Pathak , J.T.0. , the SPS,
stands NOT PROVED. : _

Inquiry Officer
p. 1O
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- Government of India

Ministry of Communications & Information Technology

Department of Telecommunications
(Vigilance II Section)

. West Block 1, Wing 2,
- R.K. Puram, New i"

Date:3(3.10.2003

MEMORANDUM

A copy of the Inquiry Report given by Shri B. Pegu, Inquiry Officer and D.1.O.
O/o the CGMT, Assam Circle, Guwahati, in connection with inquiry under Rule, 14 of
CCS (CCA) Rules, 1965 against Shri P. Pathak, JTO, Assam Circle, Guwahati, is
enclosed. The Disciplinary Authority disagrees with the 1.0.’s report to the followin g
extent :- .= -

AR “I‘t is a g._g__that the mazdoors were gi wen the temporary status on the basis of
the certificate issued by the Charge Officer {C.C) who was the mustering officer for
the_casual mazdoors. The office copy of engagement of mazdoors should be with the :
f C.Oas pér-the rules. The question of maldng”p\gm_ggg;%gg ACG 17 for the e
; casual labourers who are subsequently given the temporary status of regilar mazdoor || ¢
r does not_arise; this scheme is applicebic to those casua! labourers mustered in the g

' vyﬁﬁﬁ continuously and drew their wages through muster roll. @ the C.O.
has to f‘gi_o{(;g?f,that he has issued a_certificate/countersigned the certificates on the

basis of the documents i.e. engagement of luborers for more than 240 days in a years.
‘Thus, the charge against the C.O. has been proved”. = ———
- ———

" If, Shri P. Pathak, JTO, wishes to make any representation or submission, he
may do so in writing to-the Disciplinary Authority within 15 days of receipt of this
Memorandum, failing which it will be presumed that he has no representation to
make and further proceedings against him are liable to be held ex-parte by the

Disciplinary Authority.

R LT S

: A copy of the advice of the Central Vigilance Commission (CVC) in their 1.D.
Note No. 99/P&T/101 dated 25.9.2003, is enclosed.

- The receipt of this Memorandum shali be acknowledged by Shri P. Pathak,

JTO. -
o " Encls. : 1. Inquiry Report . . ’
P 2. CVC advice dated 25.9.2003 » % ¥®)
| (B.B. snée )
- Adviser (HRD),

Telecom Commission
<~ .Shri P. Pathak, JTO,
" Assam Telecom Circle,
GUWAHATI.

(Through the CGMT, BSNL, Assam Telecom Circle, Guwahati)

Codbied i be Aree Gry
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CENTRAL VIGILANCE COMMISSION

Sub :- Maj'or penalty proceedings under Rule 14 CCA

(CCA) Rules 1964
against Shri P. Pathak, JTO, Assam Circle.

DOT ref - No. 8-135/2003-Vig-II, dated 07.7 2003

The Commission, in agreement with the Department of Telecom
advises imposition of

a suitable major penalty\on Shri PX. Pathak JTO.
I All the documents of the case received in the Commissioﬁ are
Atumed herewith in entirety, , . |
BN (PURAN SINGH)
» ,v(\”'\ ‘DY: SECRETARY
. _gn@ “"“ﬁ"«‘t‘ﬂ | o . |
| 3:' ¥ M" \/‘6’5‘0( )Z \ \S}/g b %1/
B S R % e CX
1_: /)\g | (DK D 23] 0¢ ,
\/D@anment of Telecom (Shri G.S. Grover, Sr. DDG (V) New Delhi,
) CVC 1D Note No. 99/P&T/101 dated e
) B Bl S NS RICY:

: - 7 0o el
« By w200,

.. | » ’ m.h..m*““ wonite
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To
The Adviser (HRD), Telecom Commission.
West Block 1, Wing 2, R.K. Puram, New Delhi-66

Through proper channel.
Dated at Biswanath Chariali, the 8/12/2003.
Ref: No. 8-135/2003-Vig-ii - Dated 30.10.2003.

Sub: Representation from P.Pathak, JTO, Assam Circle with reference to
disagreement with 1.O.’s report relating to the disciplinary proceedings against P. Pathak.

¢ Sir, _
3 With due respect and humble submission I would like to lay before you the following
few lines for favour of your kind information and sympathetic consideration please.

issued any certificate to any casual labourer. Of course I have countersigned the
experience certificates of some of the casual labourers as a token of correctness
issued by my subordinates viz.LI/SI/CS etc, after due verification. Moreover I
am not a mustering officer for the casual labourers as alleged in the
memorandum. For casual labourers LI/SI/CS are the mustering official who
execute their different works in the field entrusted to them through their casual
labourer.Annexure 1(a),(b),(c) are the photostat copy regarding the duties of
cable splicerand Line staff is enclosed for your kind reference. ' '
(i)  That sir,the casual mazdoors were never directly engaged by me, the question of
keeping office copy of the engagement particulars by me does not arise.As per
rules all the official documents of a subdivision should be available in the -
y subdivision office.At that time being a subordinate Group-C non-gazetted officer
.. under SDE(P) I was not the custodian of any documents relating to the
engagement of casual mazdoors. Moreover during inquiry, the defence through
Presenting Officer recovered attendance register and some other records and
submitted as defence exhibit before the inquiry. From the defence documents it
is clear that the casual mazdoor in question were working in the sub-division.
(it))  That sir, as the fresh recruitment of mazdoor through muster roll was already
banned in 1985 all the developmental activities such as laying of U/G cable, errection
of L& W, installation of new switches as well as other maintenance works etc. had to be
.~ performed in the field by engaging casual labourers. The casual mazdoors being
.. engaged by LI/SI/CS were paid only in the form of A.C.G.-17 from the advance
received by them as there was no ban on payment in ACG-17. In P&T manual Vol-III-
Part-I, Rule-154, it is mentioned that payment in such cases is to be accounted for in

; e .. " PTO.

§ 1) That the charges brought against me was denied in total since I have never

&/;,, %/J
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Form ACE-3 and supported by sub-vouchers. Annexure 1(d) is a photocopy of the P&T
manual Vol-III-Part-I, Rule-154. '

(iv) That sir, Detail Estimates were prepared keeping full provision of labourers

for different kinds of expansion such as laying of U.G. cable, errection of L&W

works etc. Temporary advance received from S.D.E.(P) against the sanctioned

estimated works were given to the L.I/S.L/C.S. etc for execution of the work and
make necessary payment to the casual labourers on A.C.G.-17. Subsequently

A.C.E.-3 bills were prepared by the concerned L.1/S.L/C.S. where A.C.G.-17

were enclosed as vouchers. I have prepared A.C.E.-2 account where the A.C.E.-3

bills submitted by L.I/S.J/C.S. is used as vouchers and finally A.C.E.-2 account is
submitted to the S.D.E.(P) for onward submission to the T.D.E. office. Hence
copy of the A.C.E.-2 account for the relevant period should be available under the

custody of the T.D.E. office which may be verified if necessary. Annexure 2(a),

(b) are the Photostat copy of a few of the sanctioned estimates and 3(a), (b), (¢)

are the Photostat copy of some of the sanction memo of funds under different

estimates and maintenance works.

(v) That sir, in Tezpur SSA the provision of execution of works through
contractors such as laying of U.G. cables, errection of L&W works etc. were
&4 introduced only in the year of 1998 as per instruction_of circle office. Prior to
that all works were executed by the department through casual labourer only.

(vi) That sir, the «“OFFICE MEMO” which were circulated to restrict
payment to casual labourer through A.C.G.-17 except in certain special cases
which itself reveals the existence of casual labourer in field. Annexure-4 is a
Photostat copy of the letter No.CAO/MANAGEMENT/97-98/ dated at Guwahati,
the 13% May’ 1998 from Director (F&A), Assam Circle.

(vii) Apart from this, in Para 4. (B)(i) of annexure of the letter No.269-
10/89-STN New Delhi 7.11.89 issued from New Delhi, it is clearly mentioned
under -the headings ‘“CASUAL LABOURERS (GRANT OF TEMPORARY
STATUS AND REGULATION) SCHEME.” the temporary status would be
conferred to those casual labourers who have even rendered continuous service
for 240 days in a year. Hence the casual labourer is not necessarily be a member
of the muster roll party to acquire temporary status which contradicts with the
charges brought against me.Apart from this in the entire Assam Circle temporary
status has been conferred to many other casual mazdoors in the same procedure
which might be verified if and when necessary.Hence under the circumstances I
am rather confused why I have been only charged by the Disciplinary Authority.
A Photostat copy of the relevant letter is enclosed for your kind reference.

(viii) The question of keeping documents by me regarding engagement of
labourer  does not arise since the casual labourers were never directly working
under me.The casual mazdoors were engaged by the LI/SI/CS who kept their
records and issued the experience certificates to the casual mazdoors. 1 have
countersigned the experience certificates issued by them after going through all
the records available with them as well as the documents available in the office of
the SDE(P). I have also seen them working in the field during inspection of
various field works. Moreover certificates under question were not even
forwarded to any authority for appointment under any reference.One DPC was
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formed under the direction of the then T.D.E /Tezpur for necessary verification of
documents before conferring temporary status to the casual labourers. Hence the
certificates under question must have satisfied the necessary criteria of the DPC
for conferring temporary status to the casual labourers.A Photostat copy of the
DPC members is fum1shed for your reference.

g

Under the above facts and circumstances I would like to
request you to kindly review the matter and drop the charges brought against me
so that I can work for the Department being free from all mental anxiety.

WITH REGARDS.

. Yours K
P. Pat

JT. O Bxswanath charali.
Assam circle , BSNL.

Enclosures:
(i) Photostat copy regarding nature of duty of cable splicers & line staffs
published as per DG P&T No. 10-20/76-WS-1 dt.8.8.77
(ii) Photostat copy of the sanctioned estimates and sanction memo of funds to
S.D.E.(P), B. Charali. ‘
(iii) Photostat copy of the letter No. CAO/MANAGEMENT/97 98 dated at
Guwahati, the 13™ May *98.
(iv)Photostat copy of the letter No.269-10/89-STN New Dethi. 7- 11-89
(v) Photostat copy of the DPC letter.
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" - OBDER —

.. - Shif P PaEthak, JT0, (DDB - 01.5.1965), Assam Circle, Guwahati, was
proceeded against under Rule¢, 14 of the CCS (CCA) * Rule, 1965 by the then
l%isciplinaty Authority vide -Mé‘inp No. Vig./Assam/DISC:111/2000-01/ 14 dated 31st
July 2000, on the following Articles of charge:- ’ :
: ' ' i -
. ARTICLE-I . ;
- While Shri P. Pathak JTO iwas posted and functioning as JTO under SDE (1),
- Biswanath Charali during the year 1996 failed to maintain absolute integrity °
“and devotion to duty as much as he had countersigned 13 Nos. of false and
 fabricated;experience certificates issued by S/Sh. Rujendra Rai, Sub-Inspector,
¢ - Lambodar Jha, Sub-Inspector Rambilash Rai, Line Inspector, Sakaldeo Singh,
. Sub-Inspector Deonath Rai, Sub-Inspector in favour of 3/Sh. Prabhat Sarma.
‘Biren  Das, Biren Bora, Pranjg Kataki, Maina Bpra, Dharmendra Kr. Rai, - ;
.- Ambika Barman, Basanta Bhuyan, Prabhat Kalita, Dwipen Bhuyan, Kishore : -
- Kr: Pathak, Cheniram Sarma and Govinda Bora without going though any -
domentary evidence and verification and on the basis of his countersignature, . -
‘the TDE Tezpur has’ regularized all the 13 persons vide Order No. X-: -
1/CMPT/96-97 /Con-7/Con dtd. 26/5/96 as Tempgorary Status Mazdoors and - -

~ by the above acts, he contravened the provisions of Rule 3 (1} and (2) of CCS
- {Conduct) Rule, 1964. ' : o .

On denial of the charges by the C.O., Shri Binode Pegu, DE(DI), O/o CGMT,:.?
Assam Circle, Guwahati and Shri Sakar Ch. Das, ADT {Legalj, O/o CGMT, Assam °
Circle, Guwahati, were appointed as Inquiring Authority an<! Presenting Officer.

The Inquiry Officer has submitted his Inquiry Repart on 17.12.2002. The 1.0.:. :
in his findings has concluded that on the basis of documentary and oral evidence s
adduced in the case before him and in the view of the reasons discussed in the ‘
Inguiry Report, in his opinion that PREPONDERANCE OF FRGBABILITY goes in - )
favour of Shri P. Pathak, JTO. Accordingly, he held that the Article of Charges framed
against Shri P.'Pathak, JTO, under the above said Memo siands NOT PROVED.

The Disciplinary Authority d
extent :- L o : S i

“It is a fact that the mazdoors werc given the tempyrary status on the basis of '

the certificate issued by the Charge Officer (C.0) who was the mustering officer i
for the casual mazdoors, The office copy of engagement of mazdoors should be :
with the C.O. as: per the rules. The question of maling payment throtgh
ACG-17, for the casual labourers who were subsequently given the temporary
status of.regular mazdbor does not-arise; this schieme is applicable to those -
casual labourers mustergd in the field and work continuou sly and drew their .

isagreed with the 1.O.s reportvto the following )
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_ wages through muster roll. The.- C.O. was to prove that he has issued a
- certificate/countersigned the certificates on the basis of the documents i.e. .
engagement of laborers for more than 240 days in a years. Thus, the charge - :
against the C.O. has been proved”. ‘

The case was referred to the Central Vigilance Commussion (CVC) for their
advice and their advice is contained in 1.D. Note No. 99 /P&T/101 dated 25.09.2003.

A copy of }ihe Inquiry Report alongwith a copy of CVC advice were forwarded to :
Shri P. Pathak, JTO, vide Memo No. 8-135/2003-Vig.ll dated 30.10.2003 in order to ¥
give him an opportunity to make a representation on the Inquiry Report. : 5

The C.O. has submitted his representation dated 18.12.2003 on the Inquiry E‘

Report. The representation submitted by the C.O. has been considered carefully by
the Disciplinary Authority. '

The C.O. has tried 10 shift entire responsibilify on the TDE, Accounts Officer
and the Selection Committee, which regularized the Casual Mazdoor on the basis of 3
the expenience certificates, countersigned by the C.O. He has tried to mix up the
issue of making payments to mazdoors through the AC(i-17 and countersigning the
experience certificates for them. It is more than obvious that while countersigning the
experience certificates of the casual mazdoors he did not bother to satisfy himself
with the relevant records. Even if there were only single copies of ACG-170on which
the payments were made, he could always call for them from the accounts/records
section to ascertain the actual experience put in by the mazdoors before certifying for

the same. The Selection Committee regularized those myzdoors mainly based on his !
certificate.

Shn P. Pathak, JTO, (DOB - 01.5.1965}, has failed to give convincing reply to
refute the charges leveled against him.

Taking into account the findings of the Inquiring Authority, the records of the i
case and on an objective assessment of the facts and overall circumstances of the
case in its entirety, I, J .M. Mishra, Adviser, Telecom Commission, hereby impose the
- penalty of reduction by one sta ge in the time scale of pay for a period of gne year with H
i ' immediate effect on Shri P. Pathak, JTO, (DOB - 01.5. 1965}, Assam Circle, Guwahati. / \ :

It is further directed that Shri P. Pathak, JTO, will not earn increments of pay during |

the period of such redaction and on expiry of this period the reduction will have the
cifect of postponing his future increments of pay.

Ll

The receipt of this Order shall be acknowlcdgc.d by Shri P. Pathak, JTO, (DOB -

. 61.5.1965), Assam Circle, Guwahati. ;

- - | %M s [p—— ‘

L » (J. M. MISHRA) t

L ADVISER ;

SN TELECOM COMMISSION ;

_.“rv-Shri P. Pathak, . ' ' : b

¢ 7« JTO, (DOB-01.5.1965), .
s ‘Assam Telecom Circle, =~ -« ‘

L GUWAHATI

{Through the CGMT, BSNL, Asﬁam Telecom Circle, Guwahati)
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To - N L 2003
The Memter Services (Appellate Authority) 7 0 WMAR
N 1.
Telecom Commission, New Delhi — :

Through proper channel. Guwahati Bench

Dated at Biswanath Chariali the 28-4-2004. -
Sub: Appeal peﬁiion under rule 23 of CCS (CCA) Rules 1965.

Sir, S _ v L
I beg to prefer this appeal petition before your good self against the order No.8-
135/2003-Vig I dated 23.02.2004. (Copy enclosed as Annexure-I A) issued by the
Adviser (HRD), Telecom Commission, New Delhi which was received by me on .
25.3.2004. ' '
" That I beg to state that a charge sheet was issued against me under Rule 14 of CCS
(CCA) Rules 1965 that while functioning as JTO under SDE (P) Biswanath Chariali
during the year 1996 failed to maintain absolute integrity and devotion to duty as muchas. " .
the applicant countersigned 13 No of false and fabricated experience certificate issued by
S/Sh . Rajendra Rai, SI, Lambodar Jha, SI, Rambilash Rai, LI, Sakaldeo Singh, SI and
Deonath Rai, SI without going through any documentary evidence and verification and
‘on the basis of countersignature the TDE Tezpur regularized all the 13 persons as
Temporary status Mazdoors. ' . _ :
" That an inquiry was conducted as per Rule 14 of CCS (CCA) Rules 1965. The Inquiry
~ Officer submitted his report vide letter No DE (DI )/Disc-4/PP/2001-02 dated 17-1 2-2002
( Copy enclosed as Annexure-I B ) to the Disciplinary Authority with his clear opinion
that the charges are not proved . However the Disciplinary Authority disagreed with the
findings of the Inquiry Authority vide order No. 8-135/2003-Vig. Ildated .
30/10/2003.(Copy enclosed as annexure-I C) The point of disagreement was, “ It is a
fact that the mazdoors were given the temporary status on the basis of the certificate
issued by the charged officer (C.0.) who was the mustering officer for the casual
mazdoors. The office copy of engagement of mazdoors should be with the C.O. as per the
rules. The question of making payment through ACG-17 for casual labourers who were
subsequently given the temporary status of regular mazdoors does not arise;_this scheme
is applicable to those casual labourers mustered in the field and work continuously and
drew_their wages through muster roll. The C.O. was to prove that he has issued a
certificate / countersigned the certificates on the basis of the documents i.e. engagement
of labourers for more than 240 days in a year. Thus the charge against the C.O. has been
proved.” ' ' .
That I have submitted representation to the Adviser (HRD) on 11-12-2003 in respect
of his point of disagreement. In his view temporary status was to be given to those casual
- labourers mustered in the field and drew their wages through muster roll. But it was not
" mentioned in DOT’s letter No. 269-4/93-STN-I! dated 17-12-1993 {Cepy enclosed as
“"" Annexure-I D) that the temporary status was only to be given to those casual labourers
- engaged through muster roll. In Para 2 of DOT’s letter N0.269-4/93-STN-II dated 17-12-
“- 1993 it read, “ The matier has further becn examined in this office and it is decided that
" all those casual mazdoors who were engaged by the Circles during the period. from 31-3-
= 85 to 22-6-88 and who are still continuing for such works in the Circles where they were
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initially engaged and who are not absent for the last more than 365 days counting from
the date of issuc-of this order, be brought under the above said scheme.” . |

That the DOT’s order of conferring temporary status was clear, distinct.” and
unambiguous. There is no scope for any misinterpretation. The casual labourers in
question were given temporary status by TDE / Tezpur on recommendation of a selection

~ committec who had verified the records in account section and SDE (P) office. Morcover

in Telephone exchanges attendance register were maintained for making payments,

‘which were also brought to record during inquiry. The contention that the JTOs are
mustering officer is not correct. SDO/SDEs are issuing muster roll in the name of LI/SL

(Copy enclosed as Annexure I & I10). |
That the selection committee has verified the records as well as guidelines issued by
DOT in respect of eligibility of casual labour grant of Temporary Status. If there were

any instruction to confer temporary status only to those casual labour working on muster -

roll the selection committee would not have recommended the cases. Moreover the
department has exonerated one selection committee member against whom charge sheet
was issued for any lapses during the verification of records and whether terms and

~ conditions of eligibility strictly followed during selection process. (Copy enclosed as

Annexure-IVA). Apart from this one of my colleagues working in a neighbouring
subdivision who has also countersigned the experience certificates of casual labourers

‘working under him was charge sheeted and subsequently exonerated by the departmen't. '

(Copy enclosed as Annexure IV B). However, there are also other evidences available
in TDE office for example ACE-2 bill objection of A.E. Phones (Group)- Biswanath
Chariali against ACE-2 A/C No. 2 of 1991-92 for the period ending 2/7/91 for Rs.99,
988.66 wherein in page-2 Para 5 there was objection for making payment in ACG-17
which proves that there were casual labourers working in the field. There are also other
A/C’s objection letters issued from TDE office to A.E. Phones (Group) Biswanath
Chariali which are also enclosed for ready reference.( Anmexure V,VLLVI1) .
"That nowhere in DOT’s letter for conferring Temporary Status it was mentioned that
temporary status was to be given only to those casual labour who were working on

‘muster roll. The contention of Disciplinary Authority in this matter is not conforming to

DOT’s letter dated 17/12/1993.
" In the circumstances I beg to appeal to your benign authority to exonerate from the

 punishment imposed on me, as decision of the Disciplinary Authority was not based on

the guidelines of DOT. I further request your honour to allow me to submit the case
before you in person along with my defence assistant Sri s.K. Sikidar, DE (SCP) Task

" Force Guwahati at your earliest convenience.

Enclo: Asabove. ' S Yours faithfully.
: | (PX. Pathak.)
Copyto: : * JTO/Biswanath Chariali
A The Adviser (HRD). :
. Telecom Commission.
New Delhi. .
| (P K. Pathak).

JTO/Biswanath Chariali.
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¥ .. Shri Pr-Pathak, §TO, (DOB - 01.5.1965), Assam Circle, Guwahati, was
. proceeded against under Rule, 14 of the CCS (CCA) . Rule, 1965 by the then
~ Disciplinary Authority vide-Mémq No. Vig./Assam/ DISC:111/2000-01/ 14 dated 31st
.+ -July 2000, on the following Articles of charge:- : i :
N I : : i : '
4 -~ ARTICLE -1 : _
Y - While Shri P. Pathak JTC was posted and functioning as JTO under SDE (P},
- Biswanath Charali during the vear 1996 failed to maintain absolute integrity
5 F and devotion to duty as much as he had countersjgned 13 Nos. of [alse and

‘ fabricate%expericncc certificates issued by S /Sh. Rgﬁ(:ndra Rait, Sub-lnspec_t:or, .
¢ - Lambodar Jha, Sub-Inspector Rambilash Rai, Line inspector, Sakaldeo Singh,
. Sub-Inspector Deonath Rai, Sub-Inspector in favour of 5/Sh. Prabhat Sarma,
Biren  Das, Biren Bora, Pranjgi Kataki, Maina Bora, Dharmendra Kr. Rai,
.-Ambika Barman, Basanta Bhuyan, Prabha

A _ ' t Kalita, Dwipen Bhuyan, Kishorc_‘ A
N -Kr. Pathak, Cheniram Sarma and Govinda Bora without going though any-
' domentary evidence and verification and on the basis of his countersignature, . -

the TDE Tezpur has ;regularized all the 13 persons vide Order No. X-:
1/CMPT/96-97 /Con-7/Con dtd. 26/5/96 as Temporary Status Mazdoors and - -
by the above acts, he contravened the provisions of Rule 3 (1) and (2) of CCS
(Conduct) Rule, 1964. ' o

(4. =30

~Or denial of the charges by the C
Assam Circle, Guwahati and Shri Sakar
Circle, Guwahati, were appointed as Inqui

0., Shri Bindde Pegu, DE(DI), O/o CGMT,
Ch. Das, ADT {Legalj, O/o CGMT, Assam °
ring Authority an! Presenting Officer.

The Inquiry Officer has submitted his Inquiry Report on 17.12.2002. The 1.0
in his findings has concluded that on the basis of documentary and oral evidence
adduaced in the case before him and in the view of the reasons discussed in the '
Inquiry Report, in his opinion that PREPONDERANCE OF FRGBABILITY goes in
favour of Shri P. Pathak, JTO. Accordingly, he held that the Article of Charges framed
against Shri P.'Pathak, JTO, under the above said Memo siands NOT PROVED.

The Disciplinary Authority disagreed
extent :- . ’ - :
-“It is a fact that the mazdoors were given the tempyrary status on the basis of

the certificate issued by the Charge Officer (C.0) who was the mustering officer

. T ce copy of engagement of mazdoors should be

with the C.O. as per the rules. The question of making payment through -
ACG-17, for the casual labourers who were subsequently given the temporary
o ... .. status of.regular mazdbor does not-arise; this scheme is applicable to those

casual labourers musterﬁd in the field and work continuously and drew their
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wages through muster roll. The. C.O. was to prove that he has issued a
certificate/countersigned the certificates on the basis of the documents i.e. .
~engagement of laborers for more than 240 days in a years. Thus, the charge :
- against the C.O. has been proved”.. ‘ ‘

The case was réferred to the Central Vigilance commussion (CVC) for their
advice and their advice is contained in I.D. Note No. 99/P&T/ 101 dated 25.09.2003.

A copy of the Inquiry Report alongwith a copy of CVC advice were foi'warded to 5
Shri P. Pathak, JTO, vide Memo No. 8-135/ 2003-Vig.Il dated 30.10.2003 in order to L
give him an opportunity to make a representation on the Inquiry Report. !

The C.O. has submitted his re
Report. The representation submitte

presentation dated 18.12.2003 on the Inquiry l:
the Disciplinary Authority.

d by the C.O. has. been considered carefully by

The C.0. has tried to shift entire responsibility on the TDE, ACCountSQOfﬁcer
and the Selection Committee, which regularized the Casual Mazdoor on the basis of _ |
the expenience certificates, countersigned by the C.O. He has tried to mix up the ¥
issue of making payments to mazdoors through the AC(i-17 and countersigning the
experience certificates for them. It is more than obvious that while countersigning the
experience certificates of the casual mazdoors he did not bother to satisfy himself

with the relevant records. Even if there were only single copies of ACG-170on which

the payments were made, he could always call for them from the accounts/records

section to ascertain the actual experience put in by the mazdoors before certifying for

the same. The Selection Committee regularized those muzdoors mainly based on his
certificate. '

Shri P. Pathak, JTO, (DOB - 01.5.1965

), has failed to give convincing reply to
refute the charges leveled against him. ’

e e e e e @+ g i

. Taking into account the findings of the Inquiring Authority, the records of the
case and on an objective assessment of the facts and

overall circumstances of the
case in its entirety, I, J.M. Mishra, Advi

ser, Telecom Comimission, hereby impose the
penalty of reduction by one stage in the time scale of pay for a period of one year with
‘ immediate effect on Shri P. Pathak, JTO, (DOB - 01.5. 1965}, Assam Circle, Guwabhati.
o - Itis further directed that Shri P. Pathak, JTO, will not earn increments of pay during
o the period of such redaction and on expir

: y of this period the reduction will have the
effect of postponing his future increments of pay. :

The receipt of this Order shall be acknowled

ged by Shri P. Pathak, JTO, (DOB - i
61.5.1965), Assam Circle, Guwahati. , :
Q- - |
e . (J. M. MISHRA) K
P | ADVISER i
: TELECOM COMMISSION
~ Shri P. Pathak, : . - ‘ LR
~ JTO, (DOB - 01.5.1965), Ly
' Assam Telecom Circle, . ‘
GUWAHATL |

(Through the CGMT, BSNL, Assam Telecom Circle, Guwahati)
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CONFIDENTIAL
No : DE ( DI)/ Disc-4 / PP/ 200 1_;02' I ' Dated at Guwahati , the 17-12-2002

INQUIRY REPORT

PRESENT : Shri Binode Pegu , D.E.(D.L), o/o the CGMT , Assam Circle ,

Guwahati , the Inquiry Officer.
PRESENTING : Shri Sankar Ch. Das, ADT (Legal) , O/o the CGMT, Assam
OFFICER Circle , Guwahati-7 i
DEFENCE : Shri SX. Sikidar , SDE (Survey) , O/o the DE (Survey) ,Guwahati
ASSISTANT.
4 .

DISCIPLINARY PROCEEDING UNDER RULE - 14 OF CCS ( CCA ) RULES , 1965
AGAINST SHRI PRAMOD KR PATHAK , J.T.0., BISWANATH CHARIALI » UNDER S.D.E. (P),
BISWANATH CHARIALL - ' ' :

The aforesaid Suspected Public Servant , Shri Pramod Kr. Pathak , J TO(hereinafter referred
to as SPS ) was charge sheeted vide Memo No:Vig/Assam/Disc-II/2000-01/4 dated 31-07-2000 ,
issued by the Chief General Manager Telecom , Assam Circle , Guwahati-7 (hereinafter referred to
as Disciplinary Authority ). ) .

' Shri P.D. Sonowal , D.E,, the then DE-(DI) was appointed earlier as Inquiring Authority to
inquire into the charges against the said SPS: Yide No. Vig/Assam/Disc-IlI/00-01/33 dtd 08-11-2001
of the Disciplinary Authority . ' .

Subsequently , the undersigned was appointed as Inquiring Authority vide No.
Vig/Assam/Disc-Il/2000-2001/43 dtd 11-01-2002 of the Disciplinary Authority to inquire into the
charges against the SPS in place of Shri P.D. Sonowal , D.E. _

) Shri Sankar Ch. Das , the then ADT (Rectt.) , presently working as ADT (Legal) was
appointed as the Presenting Officer ( herein after referred to as P.0.) vide No Vig/Assam/Disc-1I1/32
dtd 08-11-2001 of the Disciplinary Authority to present the charges before the Inquiring Authority
“ .--on behalf of the Disciplinary Authority . . T

.« " The SPS nominated Shri S.K. Sikidar , the then SDE (Survey) , O/o the DE (Survey),
" Guwahati-3 presently working as DE (T/F) , Dimapur , as his Defence Assistant ( herein after
" ,wireferred to as D. A. ) on behalf of the SPS along with declaration that he has got not more than 3
~ (three) pending departmental cases in hand. The LO. permitted him to work as D.A. on behalf of the
SPS: ,

~*  The sitting started with its Preliminary Hearing on 07-03-2002, when the SPS categorically
= denied the charges levelled against him in the Charge Sheet and preferred to be heard in person. In
e 'cgrg‘sequence , the P.O. was directed to proceed with the presentation of the case against the SPS and
;,ﬁtﬁ,bé'gin with , the P.O. got examined and inspected by the SPS all the documentary evidences as
N miéntioned in Annexure — Il of the Charge Sheet. The SPS was also provided Xerox copies of all the
listed documents along with the Xerox copies of the earlier statements of listed witnesses by the P.O.
- ‘Simultaneously , the SPS was directed to submit a * st of additia i ired by

| Zzllfilzz»l -/v he Ao Gry

. S 2009
@7/‘/4 %fﬂ 2 0 MAR
et wradts

Guwahati Bench

Certra Lohmiinictretive TWbunal

B



40

(Pdge-Z)

him for preparing his defence. He was further directed to submit a list of defence witnesses , if any,
which he wanted to produce and examine in.support of his defence cas®.

‘The D.A. submitted his requisition for 6(six) additional documents which were allowed by
the 1.0. But the SPS / DA of SPS did not file requisition for any defence witness. The additional
documents were discovered from its custodian. Only3(three) additional documents Were discovered
from the custodian authority and got inspected by. the SPS with his defence assistant and Xerox

- 3

copies of which were also handed over to the SPS. .

On completion of Preliminary Hearing , the Regular Hearing was started and held on 7™ 8",

- g* 10" and 23" of May’2002 . On the 1% day of Regular Hearing ie. on 07-05-2002, the P.O.

adduced all the listed documents as pet Annexure-1II of the Charge sheet and all such documents
have been taken on record as State Exhibits as under : -

S No. Particulars | ' ' |  EshibitNo.

- (No.of pages)
1. Letter No. G-1/ Genl Corr./95-96 dtd 12-03-96 of Sti G.S. Mathur, Ex-S-1 (1)

SDE(P), Biswanath Chariali to TDM, Tezpur regarding certificates
.For 27 Nos. casual labourers.

2. List of 27 Casual Labourers recommended by Selection Committee Ex-S-2 (7)
conferring for Temporary Status. .
3. Certificate dtd 10-03 -96 of Sri Prabhat Sarma issued by Sni Lambodar. Ex-S-3 4))]
- Jha, SL : oo i :
4. Certificate dtd 09-03 96 of Sri Biren Bora issued by Sri Lambodar Jha, Ex-S-4 (1)
SL o _
5. Certificate dtd 09-03-96 of Sri Biren Das issued by Sri Sakaldeo Ex-S-5 (1)
’ Singh, S.I. | ‘ _
6. Certificate dtd 09-03-96 Pranjal Kakati issued by Sri Sakaldeo Ex-S-6 (1)
: - Singh,SIL - ' o :
7. Certificate dtd. 08-03-96 of Sri Moina Bora issued by Sti Rajendra Ex-S-7 (1)
Ray,S.IL o ‘
g Certificate dtd 08-03 .96 of Sri Dharmendra Kr. Roy jssued by Sri Ex-S-8 (1)
- Rajendra Roy, S ' :
‘ 9. Certificate dtd 08-03-96 of Sri Ambika Barman jssued by Sri Ram Ex-S-9 (1)
{ o - : BilashRoy,LL : , .
10, - Certificate dtd 08-03 96 of Sri Basanta Bhuyan issued by Sri Ex-S-10(1)
SRR " Lambodar Jha, SL ' :
P Certificate dtd 08-03 .96 of Sri Prabhat Kalita issued by Sti Ex-S-11 (1)
‘ -7 LambodarJha,SI '
12. Cestificate dtd 08-03 96 of Sri Dwipen Bhuyan issued by St Ex-S-12 (1)
Lambodar Jha, S.I b ' '
S 13, Certificate dtd 08-03-96 of Sri Kishore Kr. Pathak issued by Sti Ex-S-13 (1)
Q o Ram Bilash Roy, LL o :
AT 14 Certificate dtd 08-03-96 of Sri C),heniram Sarma, issued by Sri Ex-S-14 (1)
r e " Lambodar Jha, S.L ) .
- _ .15, Certificate dtd Nil of Sri Govinda Bora issued by Sri Deonath Ex-S-15(1)
} - © . Letter No. X-1/CMPT/96-97/Con-T. dtd 27-05-96 of TDE, Tezpur Ex-5-16 (7)
i r.0. regularization of casual mazdobrs as TSM. '
Attested copy of B.A. Part-1I passed certificate. Ex-S-17 (1)
r Attested copy of B.A. Part-1l passed mark sheet. Ex-S-18 (1)

) B &ﬂApLﬂ( o he e COP? ) Cerdral;mzinlsmhﬁmn;li-
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20.

21.
22

23.
24.

25.
26.
27.
28.
29.
30.
31
32.
33,
34.
35.
36.

37.

38.

39,

£f

(Page-3)
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Attested copy of Higher_’Secondary Pass Certificate of Sri Ex-S-19 (1)
Gagan Bhuyan. S
Attested copy of HSLC examination pass certificate of Sri Ex-S-20 (1)
Dharmendra Kr. Rai and admit card. !
Attested copy of HSLC examination pass-certificate of Sri Ex-S-21 (1)
Dwipen Bhuyan. ,' o
Attested copy of H.S. examination pass certificate and admit Ex-S-22 (2)
card of Sri Basanta Bhuyan. A
Joining Report dtd 30-05-96 of Sxi Kishore Kr. Pathak as TSM Ex-S-23 (1)
Joining Report dtd 30-05-96 of Sri Khargéswar Borah (Moina Borah) Ex-S-24 (1)
as TSM. ' Co
Joining Report dtd 30-05-96 of Sri Biren Das as TSM Ex-S-25 (1)
Joining Report dtd 30-05-96 of Sri Govinda Borah as TSM Ex-S-26 (1)
Joining Report dtd 30-05-96 of Sri Cheniram Sarma as TSM Ex-S-27 (1)
Joining Report dtd 30-05-96 of Sri‘Prabhat Sarma as TSM Ex-S-28 (1)
Joining Report dtd 30-05-96 of Sri Pranjal Kataki as TSM Ex-S-29 (1)
Joining Report dtd 30-05-96 of Sri Biren Bora as TSM Ex-S-30 (1)
Joining Report dtd 30-05-96 of Sri Basanta Bhuyan as TSM Ex-S-31 (1)
Joining Report dtd 30-05-96 of Sri Dharmendra Kr. Ray as TSM Ex-S-32 (1)
Joining Report dtd 30-05-96 of Sri Ambika Barman as TSM Ex-S-33 (1)
Joining Report dtd 30-05-96 of Sri Prabhat Kalita as TSM Ex-S-34 (1)
Joining Report dtd 30-05-96 of Sri Dwipen Bhuyan as TSM . Ex-S-35(1)
Letter No. E-198/0TBP/93-94/197 dtd 15-05-93 of TDE, Tezpur Ex-S-36 (1)
i.r.0. promotion order as LM-II of Sti Sakaldeo Singh w.e.f. 29-01-92 :

~ Letter No: 21 0/BCR/Scheme/93-94/108 dtd 05-05-93 of TDE/Tezpur Ex-S-37 (1)
i.r.o promotion of Sri Ram Bilash Ray, LM-Ill/Line Inspector w.ef
01-07-92 T |
Promotion order as Lineman of Sri Lambodhar Jha w.e.£ 27-02-86 Ex-S-38 (1)
vide letter No. E-198/OTBP/88-89/149 dtd 20-07-88 of TDE , Tezpur
Promotion order as Sub-Inspector of Sri Rajendra Ray vide letter No.  Ex-S-39 (2)
E-198/0TBP/90-91/15 dtd 07-06-90. ¢
Forwarding letter of Sri Sri G.S. Mathur, SDE(P), B. Chariali to TDE, Ex-S-40 (3)
Tezpur along with the documents of 27 candidates.
Gradation List of 27 casual labourers of B. Chariali Ex-S-41 (2)
Letter No. E-38/CMPT/V ol-1/96-97/15 dtd 30-03-96 from TDE/ Tz  Ex-3-42 1)
to DGM (Admn) , O/o the CGMT , Assam Circle , Guwahati regarding
engagement of casual labourers. -
Letter No. X-1/CMPT/T: 7/95-96/Confdl./1 dtd 25-03-96 of TDE/Tz Ex-S-43 (1)
i.r.0 constitution of selection comr};littee for conferring Casual Labourers ‘
to TSM. o o
Letter No. E-38/CMPT/94-95/168 dtd 1 7-02-95 of TDE, Tezpurto = Ex-S-44 (1)
ADT (E&R), C.0. , i.r.o nil report of casual mazdoors w.ef 31-12-93 4
Onwards. e -
Letter No. E-38/CMPT/Vol-11/123 dtd 07-12-93 Ex-S-45 (1)
Letter No. 269-4/93-STN-II dtd 17-12-93 from ADG (STN), Ex-S-46 (2)
New Delhi , i.r.0. regularization of casudl labourers engaged in Circle
After 30-03-85 and upto 22-06-88. .-
Letter No. 289-8/93-STN dtd 27-07-93 from ADG (STN), NewDelhi Ex-S-47 (3)
No: RECTT-3/10/Part-Il/3 dtd 26-081% - Ex-$-48 (1)
No. E-38/CMPT/V ol-111/96-97/15 dtd #0-08-96 of TDE , Tz to Ex-S-49 (1)

" DGM (Admn), C.O. iro. engagement df casual labouress— : e
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50. J/Reports of Sri Ram Bﬂash R&y as LI Ex-S-50 (1) A
51. J/Reports of Sri Lambodar Jhaas SI - ‘Ex-S-51 (1)
52. J/Reports of Sri Sakaldeo Singh as S.I (O) Ex-S-52 (1). g
53. J/Reports-of Sri Rajendra Ray —Tas S.I Ex-S-53 (1) :
54. Seizure Memo dtd 11-09-98 Ex-S-54 (1)
55. Seizure Memo dtd 29-08-98 Ex-S-55 (1) :
56. Seizure Memo dtd 21-04-98 Ex-§-56 (2)
57. Seizure Memo dtd 01-08-97 Ex-S-57 (1)
58 Seizure Memo dtd 01-08-97 (Not produced)
59 Seizure Memo dtd 06-11-98 (Not proeduced) :
60 A /Register of TSM of GHG Exchange from June’96 to April’98 Ex-S-60 (24)
61 A /Register of TSM of Dhalaibil Exge. From June’96 to Feb’97 Ex-S-61 (8)
62 A/ Register of TSM of Dhalaibil Exge from Mar’97 to Dec’97 Ex-S-62 (6)
. 63 A / Register of TSM of Pavoi (W) from June’96 to Dec’97 Ex-S-63 (19)
64 A/ Register of TSM of Sotea Exge from June’96 to Dec’97 Ex-S-64 (20)
65 A/ Register of TSM of Gahpu'n Exge from June’96 to April’98 Ex-S-65 (23)
66 See Sl No. 60.
67 A/ Register of TSM of B. Chanah from June’96 to March’98 Ex-S-67 (24)
68 A/ Register of TSM of Bargang Exge from July>96 to April’98. Ex-S-68 (23)
69 A/ Register of TSM of Bedeli Exge from July’96 to April’98 Ex-S5-69 (24)
70 - A/Register of TSM of Jamuguri Exge from June 96 to Dec’97 Ex-S-70 (20) ,
71 FIR of case No. RC 11 (A)/97-SHG Ex-S-71 (21)
72 No. TDM/Tez/1005/CBI dtd 11-08-98 of TDM , Tezpur i.r.0. Ex-S8-72 (1)
non availability of ACG-17
73 Not produced.

Also in course of Regular Hearing , the P.O. produced only 9 (nine) witnesses out of 11
(eleven) listed witnesses as‘per Annexure-IV of the charge sheet, who were examined-in-chief by the 4
P.O. and cross-examined by the D.A. They are as under :

SW-1  Sri Binay Krishna Goswami , the then TDM , Tezpur.

1. i

2. SW-2  Md. Islam Ahmed , CAO, O/o the TDM , Nagaon. _ |
3. _ SW-3  Sri Sandhan Ch. Deka, Sr. TSO, O/o the SDE (P), Grp. , Biswanath Charali L
4, . SW-4  Sri Girish Saikia, the then JTO under SDE (P) (Grp) , Biswanath Chariali
- 5, SW-5  Sri Upen Swargiary, the then SR. A.O. , O/o the TDE , Tezpur. '
6. SW-6  Sri AjitKr. Sarkar, the then SDE (HRD) 0/o the TDE , Tezpur. Sk

7. SW-7  Sri Dharmeswar Payeng, the then SDOP , Tezpur. ]

8, SW-10 Sri Anil Ch. Dufta, /M under SDE(P), (Grp) , Biswanath Chariali.

9. - SW-11  Sri K. Barman , Inspector, CBI, ACB , Guwahati.
,Y,,v\ On the conclusion of the prosecution case , the SPS filed statement of defence under CCS P
/ (CCA), Rules-14 (16) with a copy endorsed to the P.O. dtd 11-05-2002 which was received on 13- B

W0+ 05-2002 | ]

In the statement of defence , the defence claimed that the prosecution could not prove the .
charges beyond reasonable doubt and to the hilt. The prosecution produced all total 9 (nine) state :
¢ - ‘witnesses out of 11 (eleven) listed witnesses . Most of the witnesses were irrelevant in the case and *
~ . " thus reflects the incompetence of the prosecution. . ' )

That the prosecution could not prove through its documentary and oral documents that *
the charged officer made the counter signature without verification. SW-3 in his reply to D.A.’s .
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Q.No.3. cétegoriéally mentioned that he had s'g,en them working in the sub=division but could not tel
when they were working and when they (Mazdoors in question ) were kept idle. From this remark of
the SW-3 , it could be construed that the casual labourers were working in the sub-division since
long . .

Last but ndif.least the méaning of counter signature is * add confirming signature to”
justifies the counter-signature of charged officer to confirm the signature of the SI/LL

In this context it is concluded that the alléged charges are not proved substantially and the
prosecution was not able to sustain the charges. - 1 -

. . On commencement of the defence case the SPS adduced the following defence
? documents which were taken on records as under: :

1. Letter No. X-1/CMPT/96-97/Con. 7 dtd 20-10-97 ---------- Ex-D-1
2, Attendance Register of DRM (Two Nos.)
(i) : “ee Ex-D-2 (i)
' (i1) e -~ Ex-D-2 (i1)
: 3. Absentee statement ( Total4 Nos.) :
(i) Period from 11-11-93 to 11-12:93 _ Ex-D-3 (1)
'- G) , . 11-02-94 to 10-03-94 Ex-D-3 (ii)
- Gii) ,, . 11-02-95 to 10-03-95 - Ex-D-3(iii)
f (v) , . 11-03-96 to 10-04-96 . - Ex-D-3 (iv)
' 4, Narme of Telephone Exchange under SDO(P) , Grp-B, -—-- Ex-D-4
Biswanath Chariali. i o
5. Sanctioned Estimate Register w.e.f. 1‘992'{fo 1996 (one No.) ---- Ex-D-5

: v v .
No witness was produced by tl%e SPS and hence no oral evidence was recorded.

The SPS was then questioned ’by the LO. under Rule-14 (18) of CCS (CCA) Rules 1965
which was recorded. : . _ :

Atvthe end of Oral Hearing , both the parties were directed to submit their respective

briefs within stipulated time . The prosecution brief of the P.O. dtd 12-06-2002 was received on 19-

06-2002 and the defence brief of the SPS dtd 26-07-2002 was received on the same day,i.e., 26-07-
2002, = ' :

Thus all the documentary evidences adduced and submissions made were thoroughly
‘examined. At the same time both the parties ( i.e. Prosecution and the Defence ) were afforded full
and reasonable opportunity which they availed to the best of their satisfaction and at the same time
there was absolutely no complaint in this regard from either side.

s

! Q"Q} The following Article of Charges were framed against Sri Pramod Kr. Pathak , the SPS,
7+ T\.Cv as contained in Annexure-I and Annexure-II to the Memorandum of charge sheet.

Annexure -
Statement of Article of Charge : framed against Sri P. Pathak , JTO, the SPS.

_ Wﬁile Sri P. Pathak , JTO was posted and funétioning as JTO under SDE (P) , Biswanath
Chariali during the year 1996, failed to maintain absolute integrity and devotion to duty as much he
had counter signed 13 Nos. of false and fabricated experience certificate issued by S/Sh Rajendra
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Rai , Sub-Inspector , Lambodar Jha , Sub-Inspector , Rambilash Rai , Line Inspector , Sakaldeo
Singh , Sub-Inspector , Deonath Rai, Sub-Inspector in favour of Sri Pravat Sarma , Biren Das,
Biren Bora , Pranjal Kakati ; Maina Bora , Dharmendra Kr.-Rai, Ambika Barman, Basanta Bhuyan ,
Prabhat Kalita , Dwipen Bhuyan , Kishore Kr. Pathak, Cheniram Sarma and Govinda Bora without
going through any documentary evidence and verification and on the basis of his counter signature ,
the TDE , Tezpur has regularized all the 13 persons vide order No. X-1/CMPT/96-97/Con.7 dtd 27-
05-96 as Temporary Status Mazdoors and thereby the above acts , he contravened the provision of
Rule 3(1) and (2) of CCS (Conduct) Rule, 1964, - '

. Annexure - I1

Statement of imputation of misco‘ﬁduct or misbehaviour in support of the Article of
Charges framed against Sri P..Pathak , JTO ; the SPS.

Sri P. Pathak was posted and functioning as JTO under Sub-Divisional Engineer
(Phones) , Biswanath Chariali , Sonitpur, Assam during the year 1996.

. It is alleged that the DOT had banned the engagement of casual labourers in Project
Circles / Electrification Circles by a circular / letter No, 270/6/84-STN , New Delhi dtd 30-03-85 of
S. Krishnan , Director (STN) , Postd and Telegraph.

o It is alleged that a circular / letter No. 269/4/93-STN-II dtd 17-12-93 was issued by the
Asstt. Director General (STN) , Deptt of Telécom , New Delhi in the subject matter of “Casual
labourers ( grant of temporary status and regularization ) scheme , 1989 engaged in circles after 30-
03-85 and upto 22-06-88" . This circular / letter extending the temporary status to all those casual
mazdoors who were engaged by he Project Circles / Electrification Circles during the period from
31-03-85 to 22-06-88 and who are still continuing for such works where they were initially engaged
by violating banning order dtd 30-03-85 and iwho are not absent for more than 365 days counting
from the date of issue of this order be brought tinder this scheme. '

It is alleged that incorporating all the conditions in circular / letter dtd 17-12-93 of DOT
, S/Sh Rajendra Rai, Sub-Inspector , Lambodar Jha, Sub-Inspector, Rambilash Rai , Line Inspector,
Radharam Deka , Line Inspector , Deonath Rai , Sub Inspector all under SDE(P) , Biswanath
Chariali has issued 27 Nos. false, and fabricated experience certificate in favour of 27 persons
wherein’ they have been shown casual labours and working from 1988 to 1996 (February)
continuously and No. of days they worked shown in the said certificate.

It is alleged that (1) Sri Rajendra Rai had issued 7 Nos. of false and fabricated
certificates to 7 persons they are : .
S 1. Sri Pawan Kataki, S/o Loknath Kakati of B. Chariali.
SR 2. Ms. Juri Sarma , D/o Golap Ch. Sarma , B. Chariali.

,.Q»‘V\ 3 .SriJitu Sarma alias Ratul Sarma , S/o0 Lt. Rabiram Sama, Bogaon , B. Chariali
— 4. Sri Gagan Bhuyan , S/o Lt. Phuleswar Bhuyan of Barobhuyan , B. Chariali.
wer 5 Smt. Tunmoni Saikia, D/o Lt. Rabi Saikia , Kashgaon , B. Chariali.
6. Sri Moina Bora, S/o L't, Laburam Bora of Rangamati , B. Chariali.

7. Sri Dharmendra Kr. Rai}‘ S/o Sri Rajendra Kr. Rai, B. Chariali.
(2) Sri Lambodar Jha, the then §.I had issued 6 Nos. of false and fabricated certificate in
favour of 6 persons . They are: '
M Sri Prabhat Sharma, S/o Lt. Gargeswar Sharma , of Sootea.
(1)  SriBiren Bora, S/o Lokeswar Bora pf Sootea. '
(ii))  Sri Basanta Bhuyan , S/o.Lt. Dhaturam Bhuyan of Gopalpur , Sonitpur.
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(iv)  Sri Prabhat Kalita, S/o Lt Dhiradutta Kalita of Naharani , Sonitpur.
“*(v)  Sri Dwipen Bhuyan , S/o Sri Sadhan Bhuyan of Barochuk.
(vi) ~ Sri Cheniram Sharma, S/o Lt. Nareswar Sharma of Naharani.

On the basis of his certification , the TDE , Tezpur had awarded the Temporary Status
to all 13 persons vide letter No. X-1/CMPT/96-97/Con-7 dtd 27-05-96 with immediate effect and all
the 13 persons had joined as TSM and drawing salary / wages till date .

Thereby all the acts of Sri PK Pathak contravened the provision of Rule 3(1) & (2) of
CCS (Conduct) Rule , 1964. 2

»

DISCUSSION ;

The crux of the charge is that while Sri Pramod Kr. Pathak , JTO was posted and
functioning under SDE (P) , Grp. , Biswanath Chariali during 1996 failed to maintain absolute
integrity and devotion to duty as much as he had countersigned 13 Nos. of false and fabricated
experience certificates issued by Sri Rajendra Rai, S.I and Sri Lambodar Jha, S.L in favour of Sri
Pawan Kataki , M/s Juri Sarma , Sri Jitu Srama, Sti Gagan Bhuyan , Smt Tunmoni Saikia , Sri
Moina Bora , Sri Dharmendra Kr. Roy, Sri Prabhat Sarma, Sri Biren Bora, Sri Basanta Bhuyan, Sni
Prabhat Kalita, Sri Dwipen Bhuyan and Sri Cheniram Sarma respectively without going through any
documents and verification. On the basis of his certification / counter signature the TDE , Tezpur
had awarded Temporary Status to all 13 persons vide letter No. X-1/CMPT/96-97/Con.7 dtd 27-05-
96 with immediate effect and all the 13 persons had joined as'TSM and drawing salary / wages etc.
till date.

The P.O. produced all the litted documents except Sl. Nos. 58, 59 & 73 which are
seizure memos dtd 01-08-97, 06-11-98 and Rulel1 (Part-III of CCS Rules, respectively. Ex-S-1 (i) is
the letter No. G-1/Genl. Corr./95-96 dtd 12-03-96 of Sri G.S. Mathur , the then SDE (P), Biswanath
Chariali and Ex-S-2 are the list of 27 Casual Labourers recommended by the Selection Committee.
From Ex-S-3 to Ex-S-15 are the certificates issued by the Said Sri Rajendra Rai , SI and Sri
Lambodar Jha, SI in favour of the said 13 (thirteen) casual labourers . Ex-S-16 is the letter by which
the Casual Mazdoors were regularized. Frot Ex-S-17 to Ex-S-22 are the attested copies of HS.L.C.
and H.S. passed certificates and mark sheet.

: From Ex-§-23 to Ex-S-35, are only thé joining report of the said casual mazdoors as
TSM. From Ex-s-36 to Ex-S-39 are promotion order of LM/ S.I. Excepting Ex-S-1 to Ex-8-24 , all
other listed documents are not relevantito the case. In all the certificates issued to the said 13
(thirteen) casual labourers it is proved that the said certificates were issued by Sri Rajendra Rai, S.1
and Sri Lambodar Jha , SI respectivel;ir and countersigned by Sri P.K. Pathak, JTO and Sri G.S.

" Mathur , SDE (P), Biswanath Chariali, respectively, the signatures of which were identified by SW-3

& SW-4 respectively. In all 9 (nine) state witnesses were produced by the state in support of the

charges framed against the SPS. However, none of the state witnesses were deposed either in

Q support of the charges or against the SPS. '

e ;e As regard to the engagement of casual mazdoors during the relevant period , i.e., from
1988 to 96 it is evident from the Defence Exhibit-5 , the register of Sanctioned Estimates that there
-was tremendous expansion works in the sub-division , which necessitated engagement of casual
mazdoors by the officials working there, such as Ll , 8.1, LM, P. M. etc. From Ex-D-3 (1), (i1),
~ (ii) & (iv) which are the absentee statement of the SDE (P) , Grp. , Biswanath Chariali shows that
. . there was one JTO at Biswanath Chariali under whom so many staff were working such as TTA , PI
-+ fYech,LI,SI,LM, PMetc. during the years 1993, 1994 and 1995. Also Ex-D-4 shows that there
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were so many exchanges under SDE(P) Grp Biswanath Chariali such as S B.M. C-DOT, 128P C-
DOT and MARR during the relevant perlod Therefore , for estimated expansion works and day to

" day maintenance work there was every possibility of engagement of casual labourers on temporary

basis , though it was banned by the.,DOT.:So , it is quite possible that the casual mazdoors who were
later regularized as TSM were workmg on casual basis n the relevant period from 1988 to 1996, As

" DOT banned for engagement of casual. labourers after 30™ March / 1985 , hence record was not

shown as casual labourer working at that period and that may be the reason why the concerned TDE
gave their report as NIL Engagement Report of casual mazdoors though actually there was some
engagement of casual mazdoors for:estimated project works and day to day maintenance works for
the Division , the payment of which. were made on ACG-17. Therefore, it is quite evident that there
was an engagement of casual labourers in the relevant period due to the work load as expansion
work m Assam Circle was in fact started from 1986 after the Assam Accord. Defence Exhibit 2 (i)
& (1) , which is rough register of casual labourers for the years 1991 and 1992 respectively , indicate
the names of most of the casual mazdoors regularized in 1996. SW-3 | Sri Sandhan Ch. Deka , the
then Sr. TOA , O/o the SDOP , Grp, Biswanath Chariali , stated in rep]y to Q.No.2. of D.A. that he
can identify the mazdoors because they were working in the sub-division in question. Hence , the
allegation that false and fabricated experience certificates issued by Sri Rajendra Rai, S.I , and Sni
Lambodar Jha , SI were counter signed by the. SPS without verification of documents is not
reasonable. ) ‘ L

_ As regard payment documents of casual labourers , i.e. , ACG-17 , ACE-2 & ACE-3
vouchers , SW-1, Sri B.K. Goswami , the then TDM , Tezpur stated that the ACG-17 (Payment
vouchers) are riot available /traceable in the O/O the TDM / Tezpur during 1998. In this connection
the statement given by the SW-2, Md. Islam Ahmed!, the then AO (Cash), O/o the TDM Tezpur on
03-07-98 , which was agreed by SW-2 during thd Inquiry stated that all the bills and vouchers
submitted by SDOs / SDEs on temporary advancés are kept under the custody of AO (Cash) till
audit and after audit normally handed over to Administration headed by TDM / TDE for preserving
records and that there was no circular / order regarding period for preservation of bills and vouchers
on Temporary Advances , from the Administration. Generally after audit , AO (Cash) has handed
over such documents to Administration for preservation. He has no idea whether ACG-17 with
ACE-2 and ACE-3 are in the store room but definitely these should be there if officially not
destroyed Therefore , it is evident that the said documents should be there if not officially destroyed
in the O/o the TDM , Tezpur which , of course could not be traced out by the DE (P&A) , O/o the
TDM , Tezpur . These payment vouchers are vital documents without which the fact cannot be
ascertamed

SW-1 1 stated that the SPS countersigned the certificates issued by S.Is as a token of

|-, correctness but he dld not specify whether the token of correctness is for certificates issued or for the

correctness of signature of the officials who have issued the said certificates. In the OXFORD
ENGLISH MINI DICTIONARY it is given the meaning of countersign as “ add a confirming
signature to”. Also in the CONCISE OXFORD ENGLISH DICTIONARY the meaning of
COUNTERSIGN is given “ Add signature to ( Document already signed) ratify” . Hence , as per
dictionary meaning , the SPS had copuntersigned the certificates as a token of correctness of signature
of the said issuing officials. The statement given by SW-11 that since documents regarding
engagement of casual labourers and payment vouchers were not traceable / available in the TDM ,
Tezpur office and so it was confirmed about non-verification of the relevant documents. It seems the
conclusion of SW-11 , the Preliminary Investigation CBI officer is hypothetical only. It is not
judicious to conclude any matter hypothetically. The P.O. on behalf of the prosecution , could not
produce any documentary evidence as well as oral evidence that the SPS countersigned 13 (thlrteen)
Nos. of experience certificates issued by Sri Rajendra Rai , S.I. and Sri Lambodar Jha , S.L in
favour of the said 13 (thirteen) casual mazdoors in question , w:thout going
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through any documentary evidence and verification. In this connection , the statement given earlier
by SW-2 is worth mentioning .. SW-2 stated on 03-07-98 that temporary advances are drawn by
SDOs / SDEs of Sub-division from concerned TDM / TDE for (1) Capital Works & (2) Maintenance
Works . Capital Works , i.e. , Circle estimated, project works and Maintenance Works includes the
engagement of mazdoors , payment of elqgtricity bill and other contingency of works. This
temporary advances were for monthly basis ané affer the end of the month , the SDOs / SDEs have
submitted detailed bills in the form of ACE-2 & ACE-3 . SW-2 also stated that regarding
engagement of labourers in maintenance works , payments are made to such labourers by SDOs /
SDEs through their JTOs / LIs / S.Ls / L M. "etc and receipt signatures are obtained in ACG-17
from the labourers. At the end of the month , FTOs have submitted detailed bills including ACG-17
to concerned SDOs / SDEs / and SDOs / SDES after compiling all the relevant bills , submitted their
bills in the form of ACE-2 and ACE-3 to concerned TDM / TDE. Thereafter, TDM / TDE send all
the bills to Accounts Section headed by Accounts Officer (Cash) for checking and proper accounting
- AOQ (Cash) then checked all the bills and vouchers and after passing of ACGs by TDM / TDE ,
AQ(Cash) has passed Pay Order and charged in the Cash Book for adjustment of Temporary
advances. This is an enough proof that how a division runs day to day and hence ACE-2, ACE-3 &
ACG-17,, the payment vouchers should be there in the TDM , Tezpur office. The P.O. could not
establish that casual laborers were not engaged during the relevant period and also that payment was
not made to the engaged casual labourers during the'.relevant period.

During cross-examination in reply to Q.No.1. of the D.A. » SW-11 stated that the
certificates issued and countersigned by the JTO and SDE were not engagement document for
service record . But it is alleged in Annexure-I, i.e. , Statement of Article of charges , that the SPS
countersigned false and fabricated certificates issued by Sri Rajendra Rai, S.I and Sri Lambodar Jha
» S.L in favour of casual mazdoors and Sri P. K. Pathak , JTO countersigned the said certificates
without going through any documentary evidence and verification and on the basis of his
countersignature , the TDE , Tezpur has regulérized all the 13 (thirteen) persons vide order No. X-
1/CMPT/96-97/Con-7 dtd 27-05-96 as Temporary Status Mazdoors. As per the evidence given by
SW-11, the investigating CBI Officer , if the certificates issued by the said S.Is and countersigned
by the JTO, Mr. PK. Pathak , the SPS , were not engagement documents and then how the authority
, .e., Selection Committee and the TDE / Tezpur relied upon the said certificates for approving
these casual mazdoors concerned and given them the status of TSM. Hence , so long the
documentary evidences , i.e. , payment vouchers like ACE-2 and ACE-3 including ACG-17 are not

« produced , the fact cannot be ascertained fully. SW-5, Sri Upen Swargiary , one of the members of

of the Selection Committee , stated in reply to Q.No.2. of the D.A. that in the department no such

order to keep the service record engaged by the field staff. The records are kept by the officials /

officers under whom thieyar€ working-and on the basis of that the department is regularizing the
azdoors as per orders received from the DOT from time to time.

Q) Pl"l"\ SW-6 , Sri AK. Sarkar , another member of the Selection Committee stated in reply to
S “'ﬁ Q.No.4 of the D.A. , that he had recommended the case after checking all available documents /

certificates supplied and placed on the table of the Selection Committee. In reply to Q.No.4. of LO. ,
SW-6 also stated that the available documents means the certificates issued by the respective S.Ls /
L1s/Pl etc. and countersigned by the respective JTO$ / SDEs.

t

. £
- Sw-7 , Sri Dharmeswar Payeng , also one of the Selection Committee Member , in

reply to Q.No.2. of the P.O. particularly when asked that what are the evidences required to be
recommended by the Selection Committee for conferring TSM from casual mazdoor stated that

actually from time to time department issues guidelines regarding criteria for conferring the TSM

. such as minimum period of working days in a year, gontinuous permissible absence , etc. On the
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basis of that afier getting records from the Sub-division, the Selection Committee récommended the
names of casual mazdoors for conferring TSM. Sw-7 also siated that actually they have (Selection
Commuttee) been supplied some documents by the TDE , Tezpur office regarding engagement
parucuiars , age and.qualification particulars and also the certificates issued by S.I/LI/PI etc.,
countersigned by JTQs / SDEs with No. of working days , on the basis of that Selection Committee

checked and verified.

None of the state witnesses ,i.€. , SW-5, SW-6 and SW-7, who were also the mémber
of the said Selection Committee for conferring' TSM to the casual labourers did not raise any
question that the said experience certificates issued by various S.Is , PLs , LIs etc. and
countersigned by the JTOs / SDEs were false and fabricated certificates. If the Selection Committee
members have any doubt regarding genuineness of the said certificates , issued and countersigned by

 the respective officials / officers , they could have given note for further verification of the relevant
documents to discover the facts. But the Selection Committee accepted the said experience
! certificates and recommended for conferring TSM to them and accordingly the then TDE , Tezpur
conferred the said casual mazdoors in thé statug of TSM. Hence, the SPS, have no concern about the
conferring of TSM to the said casual mazdoors and therefore , the allegation that on the basis of his
(the SPS) countersignature , all the 13 (thirteen) casual mazdoors were regularized by the TDE ,
Tezpur as TSM is not correct . The P.O. argued nothing to establish charges framed against the SPS
instead he is simply repeating the charges framed against the SPS in his Prosecution Brief.

 Lastly , it is to be mentioned that in Annexuredl of the Charge Sheet Memo , it 18
alleged that on the basis of his (the SPS) certification , the TDE , Tezpur had awarded the Temporary
Status to all 13 (thirteen) persons vide letter No. X-1/CMPT/96-97/Con-7 dtd 27-05-96 with
immediate effect and all the 13 (thirteen) persons had joined as TSM and drawing salary / wages etc.
till date. It is improper on the part of the Disciplinary Authority to allege the SPS as certifying
officer because he had only countersigned thie certificates issued by Sri Rajendra Rai , S.1 and Sn
Lambodar Jha,S.I _—

CONCLUSION

- . The Presenting Officer couid not establish fully the charges levelled against the SPS,
Sri Pramod Kr. Pathak , J.T.O. with the help of documentary and oral evidences produced.

Thus , in view of the aforesaid discussion and considering the facts , circumstances and
evidences on record , I am of the opinion that PREPONDERANCE OF PROBABILITY goes n
 favour of the SPS’; Sri Pramod Kr. Pathak , J.T.O. under SDE (P), Grp., Biswanath Chariali.

Accordingly , I hold that the Article of Charges framed against the SPS , under
Annexure — I & 11 to the Menioranduin of charges , could not be substantiated.

_ In other words , the levelled Charges against Sti Pramod Kr. Pathak , J.T.0., the SPS,
stands NOT PROVED. ..

&, 'T—%\u"—‘“'
. : (B.PEGU)
' (e ' Inquiry Officer
Cuzélua( '7l° /K ~/IZUK ’] ) , p. 1O _
' Olo the CGMT

| Assam Citcle, Guwa

_ Mc C,A"‘ ”
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No. 8-135/2003-Vig.-II

- Government of India
Ministry of Communications & Information Technology
Department of Telecommunications
(Vigilance II Section) :

- ' . West Block 1, Wing 2,
" R.K. Puram, New Delhi-66

_ Dated: 7€.10.2003
MEMORANDUM

A copy of the Inquiry Report given by Shri B. Pegu, Inquiry Officer and D.1.O.
O/o the CGMT, Assam Circle, Guwahati, in connection with inquiry under Rule, 14 of
CCS (CCA) Rules, 1965 against Shri P. Pathak, JTO, Assam Circle, Guwahati, is
enclosed. The Disciplinary Authority disagrees with the 1.0.%s report to the following
extent :- A

‘ - “It is a fact that the mazdoors were given the temporary status on the basis of
the certificate issued by the Charge Officer {C.C.) who was the mustering officer for
the casual mazdoors.  The office copy of engagement of mazdoors should be with the
C.O. as per the rules. The question of making payment through ACG 17 for the
casual labourers who are subsequently given the temporary status of regular mazdoor
does not arise; this scheme is applicabic to those casua! labourers mustered in the

- field and work continuously and drew their wages through muster roll. Now, the C.O.
has to prove that he has issued a certificate/countersigned the certificates on the
basis of the documents i.e. engagement of laborers for more than 240 days in a years.

‘Thus, the charge against the C.O. has been proved”, _

If, Shri P. Pathak, JTO, wishes to make any representation or submission, he
may do so in writing to.the Disciplinary Authority within 15 days of receipt of this
Memorandum, failing which it will be presumed that he has no representation to
make and further proceedings against him are liable to be held ex-parte by the
Disciplinary Authority. _ ' ‘

A copy of the advice of the Central Vigilance Commission (CVC} in their 1.D.
Note No. 99/P&T/ 101 dated 25.9.2003, is enclosed. '

- The receipt of this Memorandum shali be acknowledged by Shri P. Pathak,

JTO.
‘ " Ends.: 1. Inquiry Report - ‘ '
- 2. CVC advice dated 25.9.2003 ‘ % 03
(B.B. SINGH]
- ) Acdviser (HRD),

- Telecom Commission

~ Shri P. Pathak, JTO,

7. Assam Telecom Circle,
" GUWAHATI.

‘(Thmugh the CGMT, BSNL, Assam Telecom Circle, Guwahati)

[ SRR
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No 269-4/93-STH
Department of Telecommunications

STN Section
New Delhi Dated 17-DEC-1993
"TO N
All Heads of Telecom, Circle/Metro Telecom. Dist
All Heads of other Administrative Offices
All Heads of Ntce. Regions/Project Circles.
Subject: Casual Labourers (Grant of Temporary Status and
Regularisation) Scheme, 1989 engaged in Circles after
' 30.3.85 and upto 22.688.
Sir,

| am directed to refer to this office order No. 269-4/93-STH

dated 2}5‘“} June, 1993 wherein orders were issued to extend the

temporary status to all those Casual Mazdoors who were engaged by the

Project Circles/Electrification Circles, during the period 31.3.85t0 22.6.88

;1dwho u_;A}eAre still continuing for such works where they were initially

engaged and who were not absent for the last more than 365 days
counting from the date of issue of the above said orders. |

2. . The matter has further been examined in this office and it is

decided that all those casual mazdoors who were engaged by the ’C_ir_c_lgs

duqrig the period from 31.3.85 to 22.6.88 and who were still continuing for

| such works where they were initially engaged and who were not absent for

the last more than 365 days counting from the date of issue of$hisorder, be

brought under the said scheme.

3. ' The engagement of Casual Mazdoors after 31.3.85 in

violation of the instructions of the Head Quarter has been viewed very

E seriously and it-is decided that all past cases wherein recruitment has

ie3 been made in violation of instructions of the Head Quarter dated 30.3.85

> should also be analysed and disciplinary action be initiated against

- defaulting officers.
4. it has, also been decided that engagement of any casual

. mazdoor after the issue of this order should be viewed very seriously and
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brought to the notice fo the appropriate authority for taking prompt and
suitable action. This should be the personal responsibility of the Heads of
Circles, concemed .../Class Il officers and amount paid to such casual
mazdoors ....... Wages should be recovered from the person who had
recruited/engaged \casual labour in violation of these instructions.

5. it is further stated that the servihg casual mazdoors who
have not rendered at least 240 days (206 days in the case of
Administrative Officers ... 5 days a week) of service in a year on the date
of these orders should be terminated after following the conditions as laid
down in 1.D. Act, 1947 under Section 25....

6. This orders are issued with the concurrence of Member
(Finance) vide U.O No. 3811/93-FA-i dated 1.12.93.

Hindi version follows.
Yours faithfuily

(SK Dhawan)
ASSISTANT DIRECTOR GENERAL (ST)

(dibieot o be Ans Cory

Loyt %/,,Z.

Adkvo ekt
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Cemtrat Admintstrative
N 8-163/2000-Vig L : v
_ Government of India !
Ministry ol Conmnusiciations & futotmation 'l'(:clmnhq_-,;} m
. Department of Teleccommunications o uwahati Bench
(VIGHLANCE 1 SECTION) :
West Block iﬁo.l, Wing No.2, ‘
: Greund Floor, R.K. Puram,
] - Neve Delhi - 110 066. ‘

‘ - ‘ | ne
‘ Dated theay Mov,2003
ORDER .

_ Shri ALK Sarkar, SDOT, Assam Circle, has been procecded against under
ke 1 or the CCS(CCA) Rules. 1965, vide Mcmorandum No.Vig/AszuniDisc-
L Ron-016 dated 26.12.2000 for the following charge : - : i

CCTTCLE

D

Phat Shri ALK Sariar white working as SDE, Veepur tailed o mapuain
L absolute integrity and devotion to duty and acted 1 a manacr unbocoming
o his position i as much as he as a member of the sclection committee
constituted by Sri MUK, Gogot, the then TDE/Tezpur for regulagization of
: ' eligible casual labours as Temporary status Mazdoors under TiyiiTezpur
during 1996, in collusion with other members of the:Selection Committee
without verifying, the genuinencss of rccommendation of different
JTOSISDEs  and  certificates  were issued by JTOs/Lincran  clc
recommended with malalide e 'Ig,b,;/_;.;b,g;;jgg_);igbfﬁCiﬂ\ hosition.
The mames of 221 Nos. of casual labours under 'TDE/Tezpur and
conscquent upon while, Sri M.X. Gogoi, the then TDE/Tezpur issued
letter No.X/CMPT/96-97 41d.27.5.97 regularizing those 221 Nos. of
Casual Labours as Temporary Status Mazdoors, zdlho{x‘gh none of them
wits elipible tor such pepularizaticn and thereby putiing: the deparument 10
huge financial loss, which he caused by his above ucts and abuse of his
official position with dishonest intention and thereby .contray evied Rule
3.1(i), (ii) and (ii1) of CCS(Conduct) Rules, 1964. ?

: Slui ALK Sk denied the charpe. therefore, wn oral inquiry was ordered
i be held by Shri B. Pegu, DE{DI; as Inquiring Authority. Vhe Inquiring Authority
ubmitted his repott dated 28.8.2603. concluding in his findings that charge is nei proved.

s

Copy of whichis attached herewiih,

— ) o Contd.. 2
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' The Central Vigilance Commission was consulted wh'o furnished their
advice, vide 1.D. Note No.00C/P&T/070 dated 10" Nov, 2003, cop‘y‘of which is also
attached herewith. o
Takingiinto account the findings of the Inquiring Authority, records of the
case and on an objective assessment of the facts and circumstances of the case in its
entjrety, I, P.K. Chanda, Member(Services), Telecom Commission, hereby order to
'exonerate’ Shri A.K.i Sarkar, SDOT of the charges levelled against him, vide aforesaid
Memorandum. ’ ‘ ' '
4 The ref;eipt of this order shall be acknowledged by Shn A.K. Sarkar,
SDHOT. -
; Fndl : 1.Copy of 107, . AR
o  2.CVC's advice dtd.18.3.2003 ~  ~ : lW”’%ﬂUﬁ
. | R | (P.K. CHANDA)
L . ' ' . . Member(Services)
o y ’ _ - Teleeom Commission
o ../ Shri AK. Sarkar, i
1 . SboT ; | Ul
- 'BSNL, Assam Circle : _ ' o
GUWAHATIL, o
(Through CGM, BSNL, Assam Circle, Guwahat). = |
s i

Mai'lmintsm Tﬂbqnal\
2| 0 MR 2003
| '

l " uwahati Bench
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No.8-357/2003-Vig.II
Government of India ‘
Ministry of Communications & Information Technology
Department of Telecommunications
(Vigilance 11 Scction)

West Block 1, Wing 2,
R.K. Puram, New Dclhi-110 066

Dated:. /$".12.2003
ORDER , :
Shri M. Karki, JTO, O/o the DE (OCB), Tezpur, has been procecded

against under Rule 14 of CCS {CCA) Rules, 1965 by the CGM. Assam Telecom
Circle, Guwahati, vide Memo No. Vig./Assam/Disc-IX/OO-Ol/4 dated 27.2.200

on the following Articles of charge :-

That Shri Manoj Karki, while working as JTO under SDE (1), Tezpong
during 1996, failed to MmN ain nb'::ul'u“lr inu'y:ril_\' and acted iy e
unbecoming of his position in as much as he countersipned
certificates issued by iy . - .

L

/

Sri Hemendra Bora, TTA/PRX
2. Sri Sukan Raj, S..

In favour of casual mazdoors knowining;or having reasons (o belicve th
the said certificate/certificates 1ssued as aforésnid In favour of 1}y Cirnuani
mazdoors were bogus as they had never been appointed in the office S
SDE (p), Tezpur and thereby contravened Rule 3 (1) @1} (i) & () of CCY
Conduct Rule, 1964,

, On decnial of the charges bv the C.O., Shri B, Pegu, DE (DI}, O/0 1the
CGMT, Assam Circle, Guwahati and Shn S. C. Das, ADT (Legal), O/o the CGAYT,
Assam  Circle, Guwahaii, were appointed as Inquiry Officer and Presenting
Officer, respectively, by the CGMT, Assam Circle, Guwahati,

The Inquiry Officer hay submited his Inquiry Report on 25.7.2003, 7.
O his findings has concluded that the P.O. failed to establish’ that (he O« '
casvng!
Eiborers without Proper verification of (he relevant documens “l}'u'.qu‘;:h Doah o,y
dm'mnvniz:u'y cvidence. e

He also mentioned in view of the fuacts, circumstances and c’\"i'c‘i’gis'm:cs i
record, he was of the opinion that pbreponderance of probability gocs m-fovour of
the C.O. He further held thag the charges ieveled againsg Shri Majoj Kuinar

o Karki, Jro (OCBj., Tezpur, the SPS, stands not proved, (copy cncloxedd),

The case was referred to the Ceniral Viclance Commission (CVC) tor their

—advice and  their advice is coniained in 1.p Note No. 000/PRT/069  divie!
“"()3;—}2._2()03, (copy enclosed). -

. MAAM %0 be /M (0/7 Contd...2/.

R -
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Taking ingo account the ﬁnd;’,ngs of the
the case ang 01 an objective ASSCSsment of the
the case mn ity cntirety, |, 13.13. Singh,
aking a lenieny view of the cise

against Shrj M, l{arki‘, JTO, Oy

The receipt of this Order sh

O/o the DE (OCB), Tezpur, Assam Teleco

Encls.: 1) Inquiry Report .
2) CvC advice dated 03.12.2003.

-~ ""Shri M. Karki,
JTQO, O/o the DE (OCB}, *
Tezpur, h
Assam Telecom C

ircle,
Guwah:m'. .

(Through‘ the CGMT, BSNL, Assam Telecom Circle, Guw

Inquirin;: Authorit)'.
facts ang overall ¢ir
Adviser {111
hcrcby order for drop

o the DE (OCB), T

all be acknowled
m Circle, G
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entre! AdmintstroBve Pibunal
z
, ~ 7 0 w2009
No. 8-173/2001-Vigli L -
Government of India Tt AR
Mintsiry of Conmunications & 1T Guwahati Bench

Department of Telecommunications

20 Ashoka Road
sanchar Bhiawan, New Delhi

Dated the%”f‘lay, 2006

N

~—

ORDER

~ Shri Sallendra Swargiary, SDE, Office of DE{Moblle), Tezpur, the
then JTO, Office of SDE(P), Udalgiri, was proceeded against under Rule 14 of
CCS(CCAY) Rules,” 1965 vide Memo No. V_lG/Assam/Disc.-XlV/‘l dated 28"
December, O1 for the foilowing charge:-

_Article

That the sald Shri Sallendra Swargiary while functioning as 17O,
Udalguri in the Office of the SDE(P), Udalguri committed serlous Irregularities In
as much as he issued the false and fabricated experience certificates in favour of
one casual labor and countersigned 11 Nos. of faise and fabricated experience
certificates issued by field staff and got them appointed as Temporary Status
Mardoors although none of them was eligible for such appointment and thus

getting the Department 10 2 huge financial loss.

N B Thus by his above acts, the said Shii Sailendra Swarglary failed to
' .. maintain absolute integrity and devotion to duty and acted In a manner
unbecoming of a Government servant thereby contravening the provisions of rule
3C1)(i), (i) & (lii) of CCS(CCA) Conduct Rules, 1964.

2. On deniat of charge, an oral Inquiry was ordered to be held by Shri
.. -Binod Peguy, DE(D]), Office of CGMT, Assam Telecom Circle, Gauhati as

“““inquiring authority. 10 submitted his report dated 14™ July, 2005 concluding
" therein that charge against the CO stands not proved.

.. 3. CVC have been consulted  vide thelr iD Note No.
OOIIA/P&ITI 126710456 dated 1 7™ November, 2005. _

47 7. A Memorandum dated 30™ November, 05 was issued to the
*“charged Officer forwarding 1O’s report alongwith CVC advice for ‘making
~ representation, if any. CO submitted his representation dated 18" February,

*2006. fn his representation, CO stated that charges framed against him are




0

totally wrong and false. He requested that he may be exonerated from the

charges. :

4, Taking Into account the fIndings of the inquiring authority, records
" of the case and on an objective assessment of the facts and circumstances of the

case in its entirety, 1, A K Saxena, Member(Services), Telecom Commission,

hereby order to drop the charges levelied against Shii Sailendra Swargiary, SDE,
vide Memo No. VIG/Assam/Disc.-XIV/4 DATED 28™ December, 2001. '

g . Receipt of this Order shall be acknowledged by Shri Sailendra
- Swarglary, SDE. : \

A j

( AKSAXENA )

Member{Services)
Telecom Commission
\_Ahri Sailendra Swargiary .

: SDE(Computer 8 CCN})

Office of DE(Mobiie)} :

BSNL, Tejpur | | L

B (Through CGM, Assam Telecom Circle, Gauhati) . e

‘&m‘mm

s Centrat Aemintstrotive Tribuna

f 70 WiR 2009
el Zdie

%;uwehati Bench
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b
‘

¥ 1 C nnmml Appo: 1I Na, 268 ol 2003

.50 Ra;ondra Rai

2.5¢ Lambodhqr Jha
, 3.Sri Sakaldoo Singh ' :
4.Sri Rambitash Rai o
‘ 5.5 Radharam Deka
6.5¢i Deonath Rai | ‘ E?}ji_\fp'poltunzs
: Varsus o -
'\/Ccntrai Bureay of Investigalion (CBY) - Rcspondent

- Forthe agpelfant-Mr. D.C. Mahanta, Senior /\dvocale
' Mr. T.J. Mahanta, Mr. M. Khataniar
Ms. P, Bhaltacharyya, Mr. N. Bora, Advocatos
- For tho respondent-Mr. B.K. Das, Standing Counsel, CBI,
2. Criminal Appeai Mo, 269_of 20m

1.Sri Jity Sarina S | .
© 2.5ri Jyoli Prasad Saikia

3.5ri Dhanpat Swargiary

-

!
. ) N mmlﬁﬂa
4.Miss Juri Sarma T M‘ﬂi“"“

5.8ri Kishoro Kr. Pathak
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6.5 Maina Born
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. 18.8ri Biren Qora o - \Guwahah Bench |
19.Sri Basaq:la Bhuyan o
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- 20.8ri Dharmqndra Kurnar Rai
- 21.8ri A(nb:ka Barman
"~ 22.8r1i Prabhat Kalita

23.Sri-Diper§ Bhuyan

24.8ri Pulin Borah

" 25.Sri Prabhat Sarmna

Central Gureau of Investigation (CByY

- Appollants

Versus

Respondent

<. For the appelldnls Mr. D.C. Mahanta, ScmorAdvocate

: 1Babul Sqikig ..

- 2.Chaniram Shaumna

- e T Mahanta, Ms. P. Bhaltacharyya
Mr N. Borg, Advocales

- For tho respondent. Mr. D.K. Das, Standing Counsel, CBI

3. Crunm.!! Avpeal No. 277 of 2003

_ _:_,‘“/\gpcll'ams
Versus LG

Central Burcau of Inves hgauon (CB!) ' _ Respondent

For tho appcl!an( Mr. D.C. Malmn(a Senior Advoca(e
' M T4, tahanta,

M M Hota, Advocates
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2003 and Cnmmal Appeal No. 277/ 2003

“hat accusnd A7 to A-33 woro

Such, necusod AL o AU i expenence cotilicatos

44
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Certrat AdmintstisBive THbunal

Z 0 MAR 1009
AT =R qS

3 ‘ tzuwahau Bench

JUDGMENT AND ORDER
Criminal Appeal Nos, 268/ 2003, Criminal Appoal No 269/

bave been’ heard

“~analogously and disposed of ]
g Y and dispased of by this conimon Judgmont and Ordor as

these three appeals have arisen out of the Judgment and Order dated

28.7. 2003 passed b tho Special Jud e, Assain at anahah in -
p 4 p g

‘==—-——~._.F
Special Case No. 8(C)/ 2000 whereby the trial court 'conv:cted the

accused appellants uls 1208, 420, 471 IPC o/ w <ect:on 13 (1) (d),
P.C. Act, 1988 and awarded differont sentences .and a‘n tho sentences
were ordered to run concurrently.

2. Heard the learned counsci for both sides.

3. The prosecution case in brief is that during the poriod 1985 to

erving as Sub Inspeclors, Lmo‘
S, elc. The prosecution case is {hat all these accused

1996 accused appellants were ¢
Inspeclor

persons pursuant to «a crumnal _conspiracy, decided - to cheat the
Government in the Telecom Department and thereupon uccused A-1

lo A-6 labncatod falsa Cwm in favour of accused A-
M
710 A- BTand these were approved by A-1

and using these certificales

as genuine, accused A7 1o A-33 were shown as regular casual

Mazdoors \/orkmg in the Office of tho BSNL during tho poriod 1988-96 .
and Uwruntmr thay woro Uwon tho ¢ umm Of TSM and poid au such,

cre not :sc.mmq

Accordlng to the pro.,ccutzon au.u.,cd /\ 710 N33 w
sed and (M Experience

S casual Mazdoors in view of lho ban impo
Certificates were forged documents,

4, During 1trial,  the prosecution  examined asynany as 14

wilnesses. The defence plea as seen from the trend of xamination is
working as casun! Mazdoors and ns

o those
Sm—
e Countnr signad by A-3 cn vonlication

9. VA s, e d it i e paesint e e ctherois no dispate ol

the Bar ais regards izeuanee of s LPNHeNCe o lhh( ates by accused A-1

C Gabhat ke A Gy
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S
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Guwahati Bench
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, 4

1o A-G and counter signature thercupon Ly A-1. The fac;’t?tﬁ'al accused
= - A-7 1o A-33 feceived pecuniary advantage pursuanl {o the above
' b  experience corlificales, is also not challenged or disputod beforo us.
' . 6. In view of the above, the firsy point for consideration is whether
: | A

- accused A-7 to A-33 Wero .serving/ working as casual Mazdoors

- during relevant period under TSMs, under SDE (p), 8. Chariali or not.

7. : PW ; pro.vicd and exhibiled éxperienco cortificates ang_ as the
experience ccrta?uca(’es are nol challe

nged, the ovidonce of (his

R IrS——

wilness is. not malerial, The prosecution came

1 that thero was a ban for engagyare
part is cohcernod, the prosecution
‘the factual aspect and

ntof casual workers, $o far-the first |

has nol led any avidenco regarding

although g numbor of Viiiiu§sos wero
examined and theso persons were serving undor 1he ToOM,-

Tozpui-

during tha rolovam petiod, none of thosn wilhay

505 havd stinad o
singlo word 1o tha elfecsk that they nover suw thuse aceusod puIsons

A-7 to A-33 working as casual workers of Mazdoors,

8. Sofarithe circular providing for a ban on Sngagement of casux

Mazdoors, 'the-admiuc_d position is that it wag applied more in violalion ' -

and casual Mazdoors .used to be engaged for laking carg of ,.

contingency .a.nuét-nergenf works, PW M K. Gogoi has dcposed ~'lhat' a

circular was issued on, 17.12.93 providing that porsons who wero

engaged as casr.'xa‘] worlﬁ: 1985 il June, 1988 may bo given
the status of TS ptovided that lhéy fultilt certain condilions. The'

éi-l.cui":ﬁ Wi :ﬁ)pli(:uhh: tr whiolo of Iy whist o the

said
proseeution has alse

.,A’{ICCO_[)K_(!(}- the above preraition mottying the e licy cuGulin banning

engagement of casual worlions

.. NP o - .
SO0 A Kumar Satkar (Dyy ) has de

posed that the TPE MK Gogoi

o . T
for conformerng of TSM. tdatess

" had COHSNU‘!O(TH sr:lr;gju_n Commitien

QR ennuat fahonggng “
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5 % g 10.  Thus, we fing that so far the s

election committee cénsisting of
A-1to A-6 are concerned, was constilutud by the Competent authority
lo select and fecommend the name i
“slatus of TSM “'!‘L.E’_i"f 32 can
- he names of 27 candidales.
~ Oxperience Certificates ig

doposed aboul the

s of persons for cdn{c’rmcnt of the
diqqlos, tho comn

lillea fowmmengi_qg
The solection commirll(;fcf considered (he l
sued by A1 {0 A-G. M, 1. Atumog (PW 2) has
paymi.-nt w-hich is not ur :uur'ci\all
$$ has deppsed about
- @ppointment of casual workers afler 31.03.95.

engo-in this case,
the circular bannir}

ey
£ Y
.

- - e )
r the purpose of Cxamining the

33 had not been exaping and
he has also not been arrayed as

- process was initiated by him,
< Ly

an accused and although the entire

Mr. Bhuyan would have been th

person to say vhaothier A-7 10 A-33 woro wotking as casuyl Mazdoors
or nol or as to

what led him 1o conslituto tho co

mmitlee to consider the
cases of these accuseq persons. e

cpriztey

Prosocution that the accused ‘;“?efsohs-/\-?
{o A-33 should not have worked as ¢

ban imposed, it has not much bas;j

-12.  Sofar the plea of the

asual Mazdoors because of the
5. MOt s0, in view of tho circular
which provides that the casual Mazdoors, vwho worked' during t'he:

o period 1985 to 1988, can be given the statys of TSM on fultitlingy ol
_9\ - carlain conditions which ues 1o show that in spito of the ban, casual
Muzdoors ysed to be Chgaged evary whero in India,

A 7 13, As stated above, none of the Rrosecution withesses has come |
R | .y . P~

p——

lorward 1o depose that althounh they v

s i thee pusiong

worlking tnder ho TOm,

TR Lo Tan, they nevey s these accusey

ROISons A7 (o A.g7 Serving o working by casual Mazdoors in tho
k; )

N capacity of St Ieprestor Cano aiticer ele ang they have issuey the
: oxperience certificntog oy thev ane betoro U5 s ccused, ¢

e

toghlel Ao he bue Cry

ey
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14, - The main foundauon on the basis of ‘which the irial court has

rocorded tho order of conviction is tha Accounts Bouks and the
system prevatllng in the Telecom Dopaument which was narratcd by

PW 8, the Chief Accounts Oﬂaccr TOM, Tezpur. He has deposed
' follows-" ' '

as

For execcution of capital work and. maintenanco works of
temporary advanco were sanclioned to SDOs and Field Officer
including JTO Ly hoad of tho SSA. Capilal work means and signify
execution of new vorks while iaintonance means.exceulion of
day to day maintonance works. For oxgcution of works man power
is nccesaary For exocution of mainlenance works employment of
casual labour is necessary, The payment to the ca.,uul labourers
were made oul of tha temporary advance given to the SDO

concerned. Payment is made through LI, ol and JT0O and CS 1o
the casual Iubounc

rs. Al kinds of p.)ymon!s are mudc lhmugh A(,G
L winm— e S

, 1g\<_ludmg paymont to the casual labourer.. ACG should contain

/a the signature of tho ;myoo and the payer, Alf expendituios made
by LI, 81, CS and JT0 etc. will bo cntered mto in ACE 3 forms and

it W|I| be submilted 1o the SDO who will incorporate the samain

ACE: 2 accounts, ACE 2 accounts

ACE 3 bills etc. Form ACE 2

vall contain the annoxuro Iiko.
2 uccounts will be forwarded o
accounts scclion for its scruliny. The expendnture made lhwugh
ACE 2 were hinally adjusted in the cash book in the accournts
saction, él expenditure inade mmugh ACL 2 are to be kept i inthe
accounts section 1or audit purposa. After ono year of:thic dudit tho

dommcnl ol accounts can bn deshioyed. Al accounts
ACL 2 are stored by the departim

3 inchuding
et in the godown umlu a slore

Incharge SO {yeneral) s the store lnumuw iz ‘vety doumwul'

maintained in tho o arse ol official busioes "h()ulx-l_-b't unf.tu vel®

Lokl

- [fhdve avl*




TShara ’“"”*f’fmfg,aﬁ"“ e Yoy
| Centrat Admintstrativg Pefounai |

2 0 MaR 2009

' >15 Thn.mdggum.gu.&u-ﬂ.h‘uwwgucralcd by PW9 the Assu
Durector Eslablishm ment, Telocom De artment

ﬁ -_16., In tha present case, tho prosecution has(not produccd he -
vouchers .ACG 17 for -the’ relevant pcnod to show that in lhese

.. vauchers, .the names of the present accused appellanls~A~7 to A33
‘do not appear These documents were ¥|tal documents to support the
'.___prosecuhon that no such payment was made to the accused persons
. _durmg the relevant penod as casual Mazdoors
1. . ~On the other hand the prose as led evidence, o show
"\-"that ths voucher.. undor ACG 17 woro not ovailable, Although{ no ) *
-evndence has. been led as to the foa ons of non nvailabmly, tha
- Prosacution argued that although tha Accounts under ACG 17 arc ot )
“available showing the names of the accused persons, it must beo .
——

'%esumed that the names of the accused persons do not appcar m
.thése accounl‘he inference may be drawn agamst (hc accused
e ——— R —:
persons, The trial court also aceepted the above and held lhal when

ACG 17 forms are not available in respect of A-7 to A-33 it must be

C T deemed to have nol worked as casual workc 5. We are unable to -
comprehend such a situation in a crimina

ial The burden is on the
prosecution to establish the guilt and the prosecution may either tead

durcct evndenco or indirect cvidenco. Morecover, there is tao evndonce / _

on record to sho'v that the accounts books/ vou,cbgm.unw

wcre kept in the custody of the accused persons or that they wese

g rcapons:blc for their salfe cusludy and they have destroyed the same

. 9;*'/ S N to 0 SCreen out the evidence of criminal- offence. A
: 18. : F rom the evidence of the Pros cz.uuon wnnc:,scs we. !md that
s __' ' !herc is ano(hcr spect of the matter also, . lhe vouchcrs undcr A(.,G
_ I'/f;'-w 17 are enlered mnto ACE 3 mum Ahereafter the mwount s
. - incoporated in ACE 2 a2ccunts and huull) m‘;us'cd in the cash book.
/"""'ﬁ /\dnullndly the cash bapg from 1805 ooy

e availablo o th

prosecation could Yoo e o, onhn o ACLL L

. ) : . P TEreT]
gcceunts ta shoy thut dunsg ther rotovant pened, no payméntiwas
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mado to any casual workor or Mn/ll(ml Furllve,

Oopartmont must have s spIno

lhu (mvc-umu'nl

audit to tho accounts and audn repon tf
' any. could have boen prodUcod bul no documenthas been

R by the prosecuhon in support of their conlenhon

19. ... Merely because lhe prosecution ulterly failed to lrace out the
“’fACG A7 vouchers and produce the same before the court it can nol
~“be presumed, by any stretch of imagination,thal no paym&nt was made
“to.the accused persons duting tho relovant penod as casual-

-Mazdoors. Tho loamod rial court foll i in airor mholdmg Mhat lho faaiuto
f? ? c{ the. TDM Office to produce the' mcord has nobearmg in he maller
f_.and on the other hand, it can bo mforred that TDM Omco did nol
- appaoint any casual Mazdoor including A-7 o I\-33 nm tial mun at
3,_;-,ob.»0rvod that appointment of casual Mazdoor during the pcnod 199\:» :
, ©.-199G was mnsplacod and il wa'~ mclcvant ’

.
20« We also find the trigt court has placed muc.h reliaice on lhe

~evidence of B.K Goswanii (PW 3) who has dc.plldurmg tis
- period, ACG 17 vouchers for the penod 1980 to Fcbrua:y, 199& we
not avaitable and he hid juined in Septomber, 19% and’ wwkcd hll
13.11.98.. The witness has-fuither stated that dcapl(o the b.m in thy

'ongagumunl of causal labuurers, such engagemont conhnou .md

tabouscrs wore lgagcd duting 1‘]8.) 88 and lhcy \\uwh.gu!as u:cd .

: 21 lhe membus ol me selecuon commﬁluu appo‘ i MK,
T Gogoi considored tha cases of A7 1o A: 5'3'”55?,9 witiv y ef pr’sohf";
and on n. baing fully <atisfied abiout the g numvnu:‘.:. ul ﬂ\%} t.uw', uu-y |
__-'reconum.nded the fa%.a c.t A-I o A 33 lor wntcmng tﬁe status of

TSN, They have also dEP&S!’:! N ar thy didl uul tind: oy

mnml ;i
A rus;wcl of ¢xperience colif u-ale, a :d thes

,o' vxpmm& [¢ NMK s

- 0}2 A ft ,4, L M
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9
: '.,ubacquent non producnon of documenls can not be held agamsl the

_~accuscd persons

__-;22 At this stage, we may have alook in the ovndonco of SS Mamur
- {(PW 12) who has dcposcd that all the labourers mont:onod m Ext 110
W‘-‘ . . .

_-‘;_jg;fwho slates that lhe ca..ual workus mcnhone

“PW 12 and PW 13 were Supervising Officers g\etr evidence slnkes
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3 in Ex. 2 to 10, 12, 20,"
]21 23 and 24 were actually engaged during the relevant poriod. Both -

- the final na:ljrosecul!og co!(u,]

) 23, - 'In a criminal trial, the burden is on the prosccuuon to establish
_.‘E':lhe offence beyond all reasonable doubl. The distanco betwoen the

:.-__ff-accu.»cd may.be guilty’ and ‘must be guilty’, must be travelled by the

con;eclurcs

‘. 24. . Inthe present case, we  find that there is no reliable evidonce lo

ho|d mat accused A-7 10 A- 33 were not-working as ca" ual woikors -

o ‘durmg 1905.~88 or the cxpenencn cortificates-Ext. 17 10 Ext. 27 usucd

: osecuuon and no conviction can be based on suggnines and

by lhe accused A-1 to A-G ang counter signed by accused A-1 are K

. sforged documents As the very foundation of tho proseculion .

i 'aliegallon i5 missing, e hold u\at this is a case of no evidonco and'

et ———————,

: 'thc accu..cd pcr..ono arc entitled to acqumal

28, |n the rcsul! the appeals are allowed. The impugned order of
;;“f";_conmctton and sentence | is sot aside and the du,u.,od ﬂppcll.ml are

'_.acqumnd and they are set at liberty. fortheath, The ¢ ccu.,cd '1ppvn.m!'

. .are on-bail-and as such, ey nesed nat .,um,ndm to thir bail bonds.

Sand down e n.cou.s
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Dated at B.Charali the 010/03/2008.

Sub: -Rejoinder to the Appeal petition dated 28-4-2004 submitted against order
No.8-135/2003-Vig I dated 23.02.2004 issued by Adviser, Telecom Commission,

NDL, in connection to the Disciplinary Proceedings. '

Sir;

With reference to the subject cited above, kindly find here with the rejoinder letter
NO. PKP/VIG/05 DTD BCLI 06/03/2008 to the Appeal petition as quoted above
addressed to The Director ( HRD), BSNL, New Delhi the Appeliate Authority in
triplicate copies as stated below for onward submission to the concerned authority.

3 With Regards.

Receipt of this letter may kindly be acknowledged.

Enclosures:

1. Set-1, Copy for the Director ( HRD), BSNL, NDL,— Rejoinder application
1 along with Certified Copy of High Court & CB.L Special Court Judgments
3 ~ Orderof Special Case No.9( C) 2000.

2. Set-I, Copy for the Circle Office, BSNL, Assam Circle,— Rejoinder
application along with Xerox Copy of High Court & CB.L Special Court
Judgments Order of Special Case No. 9(C) 2000.

3. SetINl, Copy for the GMTD Office, BSNL, Tezpur SSA,— Rejoinder
application along with Xerox Copy of High Court & CB.I Special Court
Judgments Order of Special Case No. .9(C) 2000.

‘ S Q )o")& ' ‘\l '}) 0% . Yours faithfully
el e
W (P.K. Pathak)

Sub-Divisional Engineer Phones.
Biswanath Chariali-784176.

ot P B e
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NO. PKP/VIG/05 DTD BCLI 06/03/2008.
| | B s
! ! Comral ARt mms&"ﬁ%‘ Telounal
The Director (HRD ), - '
BSNL Corporate Office, | 7 0 WAR 2009
Statesman House, | o m -
B-148 Barakhamba Road, : \ Guwahatt BGnch

New Delhi-110001.
Through Proper Channel.

Sub: Rejoinder to my appeal petition dated 28-4-2004 submitted against order
No.8-135/2003-Vig Ik dated 23.02.2004 issued by Shri JM. Mishra, Adviser, Telecom

Commission , Sanchar Bhawan , 20 Ashoka Road, New Delhx—Ol

Sir,

With due reSpect and humble submission I beg to state that 1 am working as

SDEP in Tezpur SSA of Assam Telecom Circle. That Sir, my appeal against the
punishment order quoted above is lying, pending decision by the appropriate appellate
authority till date. »

That Sir, I may kindly be permitted to draw your further attention and lay stress
over my defence arguments submitted in my appeal, which inter-alia relates to the
episode of the case, wherein I had also been ruthlessly implicated by the administration,
on the charges of counter signing false and fabricated experience certificates of casual
labourers , initially issued by SI/LL of the Deptt who were later prosecuted and
sentenced by the C.B.L Trial Court Special Judge Assam, Guwahati on dated 28/7/2003
| “along with the casual iabourers on charges of fabrication and forgery as per court’s
~ verdicts pronounced on date. | '

That Sir, since I was functioning as J.T.O. Biswanath Chariali, Charges was also
framed against me under Rule-14 of CCS (CCA) Rules 1965.

, Dunng the Departmental Inquiry Proceedings and after its completion no charges
could be proved against me, as per exhaustive and detailed Inquiry report submitted by
the Inquiry Au thonty into the case to the Disciplinary Au thority.

That Slr In splte of my repeated submissions to the Disciplinary Authority that

o N the prosecution had totally failed to produce even 2 single evidence against me to hold

*mf«M [ ke A OTF
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the charge as proved, the Disciplinary Authority Shri J.M. Mishra, Adviser, Telecom

Commission, New Dethi, awarded me the penalty of reducing the pay by one stage in the
- time scale of pay for a period of one year' ‘with cumulative effect to come into force
immediately.

That Sir, since the C.B.L also simultaneously proceeded with, against the other
éccused in the C.B.I trial Court Assam, Guwahati and the C.B.I. awarded them sentences
at his end having been found them guilty U/S 13(2) r/w section 13(1)(d) of prevention of
corruption Act, 1988 and as such the accuseds were convicted and sentenced accordingly.

That Sir, in consequences of their conviction by C.B.I. trial Court, the accuseds
officials Al to A6 and the casual labourers A7 to A33 approached the honourable High
Court of Assam, Nagaland, Meghalaya, Manipur, Tripnra, Mizoram and Arunachel
Pradesh and cases were registered under criminal appeals No.268 of 2003, criminal
appeal No. 269 of 2003 and criminal appeal No. 277 of 2003, (Certified Judgment copy
of Hon. High Court is enclosed) for perusal please.

Some of the accused officials working under me as specified in criminal appeals

% _ viz. Al to A4 & A6 and among the casual labourers viz. Al1, A12,A15,A19,A22, A24 to
. A29 A31 & A33 are the same persons as detailed in my Rule 14 charge sheet against

whom false and fabncated certificates were alleged to have been countersigned by the
undersigned, resulting in disciplinary proceedings against me aIso._

The Honourable Justice P.G. Agarwal, of High Court in his Judgement dated
14/03/2007, after hearing the appeallants & the respondents along with examining the
prosecution witnesses in the appeal cases cited above, disposed of the appeals by holding

- that the prosecution had utterly failed to establish the guilt against the accused officials,
in the absence of either direct and indirect evidences.

Another aspect of the matter as described in the judgement was that vouchers
under ACG-17 are entered in ACE-3 forms & thereafter amounts are incorporated in
ACE-2 accounts and ﬁnaliy adjusted in cash books. But the cash books were also not

produced by the prosecution in support of their contention that no payments were made to
B ":mazdoors. .

The prosecution utterly failed to trace out ACG-17 vouchers & produce the same
before the court. ‘

That Sll‘ the honourable judge held that the casual labourers as mentloned above

were actually engaged dunng the relevant period as per evidences of Shri G.S. Mathur
‘_,_(PW-IZ) and Shri Pramod Kumar Pathak (PW-13), and as such the charge levelled

a,buwz tohe drac Oy ST TGt SRR
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against me to countersign false & fabricated experience certificates are not at all3
sustainable or established, as inferred by the Disciplinary Authority and penalty awarded
{o me. .

That Sir, the honourable High Court further held that there was no evidence with
prosecution to hold that the accused mazdoors were not working as casual labourers
during 1985-88 and as such the experience certificates cannot be regarded as forged ones.

The judgement verdicts is read as under:

¥ The impugned order of conviction and sentence is set aside and the accused

appellants are acquitted and set at fiberty forthwith”,

My contention here is that, when even the Honourable High Court has concluded
in its judgement, after exhaustive analysis and study of the arguments and depositions put
forth by the prosecution and the appellants during héan'ng before it that the casual
mazdoors actually worked in the Deptt. no charges of any kind are sustainable against me
as levellf:d by the Disciplinary Authority and my appeal under perusal and consideration
may kindly be decided in view and light of the conclusions derived by the Honourale
High Court.

Therefore, I may kindly be totally exonerated from the charges initiated against
me and the punishment awarded to me by the Disciplinary Authority may also be set
asidev with consequential benefits admissible to me, by virtue of my honourable acquittal

please.
WITH REGARDS.
Yours Sincerely. %
Enclosures: W O\ 0
(1) Two Certified Copy of Court Judgement. (P. K. PATHAK)
‘SDEP,Biswanath Chariali.
Tezpur SSA, Assam Circle.

" Copy to:
- (1) Advance Copy to the Director (HRD), BSNL Corporate Office, New Delhi for
his kind perusal and requesting him for early decision into the matter please.

RV,/& oD
(P. K. PATHAK)

SDEP,Biswanath Chariali.
Tezpur SSA, Assam Circle.

Calidial o e A Gy
. . éy,"?«ﬁ'&‘id v !

: /‘/Z\ wm‘mmmﬁm@ae |
fyus 7
ﬁ/ 70 mag 2009

_ /;_J’WC“L . ?{Wm

uwahati Beneh




ANKEXUBE  A-11

BHARAT SANCHAR NIGAN LINTTED

( (A Govt..ol India Fnterprise)
' . OFFICE OF THE, GENERAL MANAGER TELECOM DISTRICT
s ‘ : : TLEZPUR-784001
| No.X-2002/Disc/PKP /17/08-09/19 ‘ ' _ Dated the 08-01-2000 |
To

Sri P K Pathak
SHEP, B CLI

Sub: Orderin respect of Sri P K Pathak, the the JTO now SDIS
Rel: No. Vig/Assam/Dise HIPart-1/40  dated the 07-01-2000
Please find enclosed herewith the Order No.202-54-06-VM-V dated 01-

09-2008 issucd by the Dircetor (HRD). BSNL. ND in connection to your appeal petition
dated 09-04-2007. -

This is as per approval of GMTD. 'lJC'/,Pur. .

Please acknowledge the receipt.

ARy
PAVIVARLE
. SDE (VIG)

- O/o the GMTD, Tezpur

S

Ceriral Administrative Thibunal
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IndiaBroadband™”

Linking India” >> BIARAT SANCRAS MIZAM LIMITES )

O/o Chief Vigilance Officer
4“‘ Floor, A Wing, Statesman House, B-148, Barakhamba Road, New Delhi-1
Phones: 23037555, 237056756, 23766816 ,and 23766820, Fax: 23766818

- F.No. 202-54-06-VM-V" Dated: the Ist September, 2008.

ORDER

Sh. Pramod Kumar Pathak, JTO, Assam Telecom Circle Guwahati was served
Charged sheet under Rule 14 of CCS(CCA) Rule 1965 by the then Disciplinary
Authority vide Memo No. Vig/Assam/DISC-III/2000-01/14 dated 31*' July 2000 on

g the following Amcle of Charge:-

While Shri P. K. Pathak was posted and functioning as JTO under SDE (P),
Biswanath Charali during the year 1996 failed to mdintain absolute integrity and
devotion fo duty as much as he had countersigned 13 Nos. of false and fabricated
experience certificates issued by S/Sh. Rajendra Rai, Sub-Inspector, Lanbedar Jhae,
Sub- Inspector, Rambilash Rai, Line Inspector, Sakaldeo Singh, Sub-Inspector,
Deonath Rai, Sub-Inspector in favour of S/Sh. Prabhat Sarma, Biren Das, Biren Bora,
Pranjal Kataki, Maina Bora, Dharmendra Kumar. Rai, Ambika Barman, Basdnta Bhuyan,
Prabhat Kalita, Dwipen Bhuyan, Kishore Kr. Pathak, Chaniram Sarma and Govinda Bora
without going though any documentary evidence and verification and on the basis of
his countersignature, the TDE Tezpur has regularized all the 13 persons vide Order
No. X-1/CMPT/96-97/Con-7/Con dtd. 20/5/96 as Temporary Status Mazdoors and
by the above acts, he contravened the provisions of Rule 3 (1) and (2) of CCS

: On denial of the charges by the C.O., Shri Binode Pegu, DE(DI) O/0 CGMT,
" Assam Circle, Guwahati , was appointed as Inquiring Authority . The Inquiry Officer

submitted his Inquiry Reporton 17.12.2002. Accordingly, he held that the Article of
. Charges framed against Shri P. K. Pathak, JTO, under the above said Memo stands
. 'NOT PROVED.

: _ faking into account the findings of the Inguiring Authority, the records of
© o the case:and on an objective assessment of the facts and overdll circumstances of the
. “case in its entirety, Sh. J. M. Mishra, Advisor Telecom Commission, DoT imposed the
© * . penalty ofreduction by. one stage in the time scale of pay for a pericd of one year

o Fithim mediate c‘.‘fccf on Shri. P, K. Bathak, JTO, Assam Circle, Guweheti, It was
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further direcfed that Shri P. K. Pathak, JTO, will not earn increments of pay during
the period of such reduction and on expiry of this period the reduction will have the
effect of postponing his future increments of pay.. o

Aggrieved with the above punishment Order Shri P.K.Pathak JTO/Biswanath
Chariali O/o GMTD Assam Telecom Circle, Guwahati, has preferred Appeal under Rule
23 of CCS (CCA) Rules 1965 against the order No. 8-135/2003-Vig. IT dated
23.02.2004. issued by the Adviser (HRD) Telecom Commission,. New Delhi. In his
derense, he has stated as follows:- ‘

- That a charge sheet was issued to him alleging that he countersigned 13 Nos.
of false and fabricated experience certificates issued by S5/Sh. Rajendra Rai, ST
Lambodar Jha, SI, Rambilash Rai, LI Sakaldeo Singh, SI and Deonath Rai, 5I without
going through any documentary evidence and verification. and on . the basis of
countersignature the TOE Tezpur reqularized alf the 13 persons as Temporary status
Mazdoors.

That an inquiry was conducted as per Rule 14 of CCS (CCA) Rules 1965. The
Inquiry Officer submitted his report vide letter No. DE (DI)/ Disc-4/pp/2001-02
dated 17-12-2002 to the Disciplinary Autherity with his clear opinion that the
charges are not proved. However the Disciplinary Authority disagreed with the
findings of the Inquiry Authority vide order No. 8-135/2003- Vig. II, The point of
disagreement was, “it is a fact that the mazdoors were given the temporary status on
the basis of the certificate issued by the charged officer (€.O) who was the
mustering officer for the casual mazdoors. The office copy of engagement of
mazdoors should be with the C.O. as per the rufes. The questicn of making payment
through ACG-17 for casual labourers who were subsequently given the temporary
status of regular mazdoors does not arise; this scheme is applicable to those casual
labourers who mustered in the field and work continuously and drew their wages
through muster roll. The CO. was fto prove that he has issued a

- certificate/countersigned the certificates on the basis of the documents ie.
engagement of labourers for more than 240 days in a year. Thus, the charge against
the C.O. has been proved.” T

That he submitted his representation to the Adviser (HRD) on 11-12-2003 in
respect of his point of disagreement. In his view, tfemporary status was fo be given fo
those casual labourers mustered in the field and drew their wages through muster

roll. But it was not mentioned in DOT Jetter No, 269-4/93-STN-II dated 17-12-
1993 that the temporary status was only to be given to those casual labourers
" engaged through muster roll. In para 2 of DOTs letter No. 269-4/93-STN-IT
e " dated 17-12-1993 it read, “the matter has further been examined in this office and it
i Is decided that afl those casual mazdoors who were engaged by the Circles during the
period Fron 31-3-1985 to 22-6-1988 and who are siilf continuing for such works in the
- Circles where they were initially engaged and who are not absent for the.last more
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than 368 days counting from the dafc of issue of the order, bc brought under the
above scheme.”
p That the DOT order of conferring temporary status was clear, distinct and

unambiguous, there.is no scope for any misinterpretation. The casual labourers in
guestion were given temporary status by TDE/Tezpur on recommendation of a
selection committee who had verified the records in account section and SDE (P)
office. Moreover in Telephone exchanges, attendance register were maintained for .
tnaking payments, which were also brought to record during inguiry. The contention
that the JTO's are mustering officer is not correct. SDO/SDEs are issuing muster
-roll in the name of LI/5I.

That the selection committee has verified the records as well as quidefines
issued by DOT in respect of eligibility of casual labour, grant of Temporary Status
and if there were any instruction to confer temporary status only to those casual
labour working on muster roll, the selection committee would not have recommended
the cases.

That no-where in DOTS letter for conferring Temporary Status it was

mentioned that temporary status was to be given only to those casual labourers who

were working on muster roll, The contention of Disciplinary Authority in ﬂus matter
i is not conforming fo DOT's letter dated 17/12/1993.

Now, Shri P.K. Pathak vide his Rejoinder dated 6.3.08 has forwarded the copy
of judgement dated 14,3.2007 delivered by Hon'ble Justice Shri P.6. Agarwal, (The
High Court of Assan, Nagaland, Meghalaya, Manipur, Tripura, Mizoram and Arunachal
Freciesh) in the matter of 25 Casual /abourers wherein it has been observed by the
Fion bie justice as under--

“In the present case, we find that there is no reliable evidence to hold that
accused A-7 to A-33 were not working as casual workers during 1985-88 or the
experience certificates Ext. 1 to Ext. 27 issued by the accused A-1 to A-6 and
counter signed by Accused A-1are forged documents. As the very foundation of the
prosecution allegation is missing, we hold that this is a case of no evidence and the
accused persons are entitled to acquittal.

In the result, the appeaks are aflowed. The impugned order of conviction and

sentence is set aside and the accused appellants are acquitted and they are set at

< liberty forthwith. The accused appellants are on bail and as such, they need not
“ssw o surrender fo their bail bonds.”

Thus, Shri P.K. Pathak, the then JTC wants to avail the benefit of

the judgment delivered by the Hon’bie High Court of Assam, Nagaland,
Micoihalva, Manipur, Tripura, Mizoram and Arunachal Pradesh on the
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ground that there Is no reliable evidence to hold that Accused A-7 to A-33
were not working as casual workers during 1985-88 or the experience

certificates Ext. 1 to Ext. 27 issued by the
counter signed by Accused A-1 are forged

Accusod A-1 to A-6 and
documents as the very

f\ownn of the prosecution allqgation is missing.

On perusal of the facts and records of the case, it is observed that
the acquittal of Appellants by Hon’ble High Court, Guwahati in respect of
Criminal Appeal Nos. 258 of 2005, 269 & 277 of 2003, it is observed that
cut of the three cases, tiie two cases namely 258 of 2005 and 277 of
2003 is related {c the acquittals of some officials like LI, SI, LM and
casual labourers and not related to Shri Pramod Kr. Pathak, the then JTO
or any other JTO. Therefore, these two cases have no relevance and
caninot be taken into consideration for dec—iding the augpi ie'ai petition of
Shri Pramod K ;a_‘gathag, SDEP, Biswanath Charili. The case No.f

003 in which the Officials like Ll, SI and casual laborers were acquitted.
In this case, the casual labourers who were acquitted are S/Shri Prabhat
Sarma, Biren Das, Biren Bora, Pranjal Kataki, Maina Bora, Dharmendra
Kr. Rai, Ambika Barman, Basanta Bhuyan, Prabhat Kalita, Dwipen Bhyan,

Kishore Kr. Pathak, Cheniram Sarma and Gobinda Bora. Shri Promod
Kumar Pathak, the then JTO of Biswanath Chariali, countersigned the
certificates in respect of those thirteen casual iaboummble
High Court observed that the prosecution could not establish the offence

beyond all reasonable doubt. Distance between the accused ‘May be
guilty’ and ‘Must be guiity’ must be traveled by the prosecution and no
conviction can be based on surmises and conjectures.

Here it may be mentioned that after issue of falfzand fabricated

Experience Certificates by the JTOs, the CBli,

Guwahati also registered

the case and filed in the Court of the Special Judge, Guwahati. The
Hon’ble Special Judge, CBYl, in his judgment dated 28.7.2003 punished the
penalty of sentence and conviction as well as penalty of fine to all the 33

casual labourers in the following manner:-

“From the evidence as discussed above, it is, thhs, seen that A-1 to

A-6 had entered into a conspiracy with A-7 to A-33 and accordingly they

are found guilty U/S 120 B,IPC. It is also seen that A-1 to A-6 fraudulently
used the forged documents as genuine, though, they knew these are
forged documents. Consequently, A-1 to A-6 are found quilty u/s 471 of
the IPC. The evidence also transpires that A-1 to A-6 being the public
servants by corrupt or illegal means abused thelr position as public

’. - servants and issued false and fabricated experience certificates to other
'~ accused for pecuniary advantage and they are,

thus, found guilty u/s
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13(2) read with section 13{1)(d) of the Proevention of Corruption Act, 1988,
A-1 to A-6 are, thus, convicted accordingly.

Hearing in the point of sentence

“Heard A-1, A-2, A-3, A-5 and A-6 in the matter of sentence. They
have stated before me that they are sole earning members of the.r
families and they may be leniently dealt with. A-4 is found absent with
step an and represented by his learned advocate. The learned advocate
is heard on behalf of the accused who has submitted that the accused |s
a@ poor employee and sole earning member of the family. Considering all,
I feel that they may be ieniently deait with. A-1 to A-6 are, thus,
sentenced to undergo simple imprisonment for 2 years u/s 471 of the IPC
and to pay a fine of Rs. 1060/ i/d to Si for 6 months u/s 13(1)(d) of the
Prevention of Corruption Act. However, the sentences shall run
concurrentiy.

Heard A-7 to 33 in the matter of sentence. They have stated before
me that they are poor employees and sole bread earners of their families
and they may bhe leniently dealt with. In the interest of justice, | feel that
a lenient view can be taken against the accused. A-7 to 33 are, thus
sentenced to undergo Sl for 6 months U/s 120B of IPC. They are further
sentenced to undergo S| for 2 years and to pay a fine of Rs. 1000/- i/d to
SI for another 3 months u/s 420 IPC. However, the sentences shall run
concurrently. The seized documents, if any, shall be returned from whom
seizad in due course of jaw in accordance with law”.

Thus, all the 25 casual labourers approached the Hon'’ble High
Court of Assam, Nagaland, Meghalya, Manipur, Tripura, Mizoram and
Arunacha! Pradesh against the decision of the Special Judge, CBI,
Guwahati and the Hon'ble High Court of Assam, Nagaland, Meghalaya,

- Manipur, Tripura, Mizoram and Arunachal Pradesh delivered its judgment

in favour of theCasual Labourers on the ground that A-7 to A-33 were not

. ‘working as casual workers during 1985-88 or the experience certificates
Ext 1 to Ext. 27 issued by the accused A-1 to A-6 and counter signed by

Accused A-1 are forged documents, As the very foundation of the
prosecution allegation is missing, we hold that this is a case of no

. - « ’r
evidence and the accused pcrsens are entitled to acquittal

\/Ng{ the question arises whethor Shri P.K. Pathak can be ||

i @y, Masipur, Tripors, Pizoram and Arunachal Pradesh, in favour of

Cunbihed Ao be A oy
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' against the decision of the Special Judge, CBI, Guwahati. - ’

As per my view, the banoflt of judgment delivered by Hon'ble High
Court of Assam, Nagal:md, " Meghalya, Manipur, Tripura, Mizoram and
Arunachal Pradesh cannot go in favour of Shri Pramod Kr. Pathak. /‘;P(

pw

Bezﬂdos, from the facts and clrcumstances of the case, it is also
chserved that the charged cfficer verified the experience certificates and
fie cu!d not nreduce any preof that ne had requisitioned the ACE-2 and
ACG-i7 records from the AO concemed for verification before
counters:gmng the certificates. He is shouldering his responsibility on
Selecticn Committee Members. Besides, he is not the Administrative
Authority to countersign the Work Experience Certificates. The Head of
conicerned SSA is empowered to issue such work expenence certificates
after verifying from the record.

Therefore, taking into acimunt an objective assessment of the
facts, circumstances of the case in its entirety and keeping in view the
findings of inquiry Autherity, I, Gopal Das, Darector(FRD), Bharat Sanchar
Nigam Ltd., NMew Delhi, hereby REJECT the Appeal dated 09.04.2007
preferred by Shri Pramod Kr. Pathak, JTO, O/c GMTD, Assam Telecom

Circie, Guwahati.

The Orders be acknowledged by Shri Promod Kr. Pathak, JTO.
. Q\'
Al —"
( Gopal Das )
Director(HRD),

- BSNL, New Delhi.

O/c/

Shri Prompd Kr. Pathak, JTO,
'O/0 GMTD, Assam Telecom Circle, :
Guwahati, L y

( Thro"ugh CGMT, Assam Telecom Circle, Guwahati )
(odifid Fo be A oy
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1., ' That ‘& copy of the Qriginai‘apéiﬁcation has.
been sérved upon the demqnant.énd Lhe 'dgpwﬁeﬁt. afﬁ&b
aoing: through the same has uﬂﬁerstaddl'tme‘ c&ntgnt

’ -,‘thereéf. '
2 That the deponent begs to state that the
lsﬁéteméht$5 @nieh are not ¢ 0@@1fi€61§? aomiiteﬁ by .the
deponﬂnt are daem to be dnn;@d by 1h@m o |
That with  regard Lo the stat@m@ﬁt\ made iﬁ
’V@Qragraph -1 of the original ”DQ]&O@tJQH“ the de@ohenﬂ:
to tane thac tiObe are matte;‘of

ﬁ@@érds and
anuwer‘nﬂ dﬂﬁcnent

thé :
has no commnent to @ffa? and Lhe
deoonent ’do not ddMlL anvthing wﬁiun are noi bo:n@ out
:VUT record A '
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< 4. That with regard to the statement . siade in ..

paragranhs 72 and~3‘of the original appiication, fthe
deponent ha° no comment *a offer as those are within Lhe}
speciflc .knowledu@ ot the appxmoant and the answering

.

deaonent neither admit or den;as'thé\ﬁaﬁe. ‘ \ .

~

5, That with regard to the statement made in
paragraphs 4.1 to 4.3 of the otiginal appiication, the

éeponent begs to offer no comment as those are maiter of

records and the deponent do not admit anything which are
‘“not borne out of reoords,

6. - That thn' regard to the stateﬁent made in
~éaragrapn 4.4 of thé original application, the. deponent
begs to state that the contention ot the abplication is
not - correét} and are denied by the dep&henf; it is
further stafed-by the deponent that as per Rule 151 of
Financial Hand 'Book Vol.11I Part-I the ' work ' orders
authqrisiﬂg tﬁe 5umber_of mazdoors, heaﬂ,maxﬁooré, carts .

. _' eto. to be engaged for each party: and giving @&

des riﬁtian of work to be done should be issued 4dn  Form
'AﬂC,Eo 13-A by & Gazeﬁted‘Officen,nut below the Eank 6f
%ub Biv§¢1onal Officer. or an Attached officer. The form?
‘which are, bound in a book form should be machine
numbered ‘and  Kept Jnder the pei°ona} custody of  the
'lssulna fozﬂer The work orders shouxd be prwoareu Cin
prialicate, the orzcinal of - whion should be retained by

-the . issuing- offlcer as hl‘ off1ce record, the second.

+

Contd. .. ¥/ O

G’ Lo L\'t\ ‘ D‘ M
- Comm. Accounts Officer,
. Ojo the C.C.A.
T Assam Telecom Circle

o Guwahati- 781001 . '
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the 5PS (applicant) was not fourd correct by thim and
disagreed with the findings of the Inguiry Officeir tu
the following extant:-

"It is a fact thal tne mazdoors were aivew

-
the temporary status or the besiz &f the certificets
. issued by the applican: who was the .auster ing officel
far the cssuzl mazdoors. The ofrice coby of engagement -
of’ mazdoors :nould be with the arolicant as nay tie
rules. Tne auestion of mahing pevment thvough ACa 17 Fos
the casual labours who were :zubsewusntly given Lﬁe
status of regular mazdoo, does  wot arise: tnis scbemne i
applicable to Lnoze casnal labew & vurterad i tine fieid
and  worked continously and Wiaw  thelt weges TRV TY
g mdster roll. The applicant nad to prove wiial e (Has
:isued & certificete/courte, 310060 oéi tificete on  ine
basiz of tne documents 1.e. envagerent of lavourei s  tor
more tnan 240 days in & year. Thus €ue conrae. ST R
\ the C.u. has been sroved"

’ ’
’ Ve

Tre contention of the cpnlicen: i i

.

entire resocnzibility on the Sele ction Committee. sun
A . Giv

]

onel  OFffice, TDE OFfice etc. win regulal jsen

Jete

O

Gt

ual mazdoors ror woom he  Counle Drgas s the ieise

e perience certificates and bis cortentlon ur micicg o

\ the issue of makipg payments to MAZdoOOrs i ough e
\ . ACG-1T7 and countersigring the experienca certificate fou
\ tham is not cotrect ard denied.Wnile countersioning ne

experience certificeve of tre casuzl mazcor: ne did not

pother to satisfy hireelf witr the relevant recoras.

e T U s PR P

’ ' &amm. Accounts Officer,
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8. That with regard to the statement wade in
paragraph 4.8 of the original application, the depcvnent
haz no comment to offer as those are matter or 19cot ds
and the respondent do notfadmit anvihiling which atre oot

horne out of recol ds.

e, That with regard to the statement made 1n
paragraoh 4.9 and 4.13 of the originel aoplication. the
deponeht haé no oomments‘as the contention made in thesé
paragraphs are matter to be deall Ly the resnondent

No. 1 ;.e. the BSNL.

10.. That with regard tc the statemenl made iq
paragraph 4.10 to 4.12 of the original anplication. itne
deponent begs to state that 2 the nasis oF  lear ted
Special Judge. Assam judgment datef r4.3.2007 ih et @
Mo. 9/200Q. relief sought by tne aonli-ant cannot e
granteq a¢ he wae not aﬂ anoe'lant 1n  tne  Lase, a8
nimself has :ztated in the oetﬂtion that ae was act toe
accused in the said criminal case. The regief sougut o

the applicant in tihls puira may o2 rajected outi ight,

1, That with regacd <2 para 4.14 tue deuone
begs Lo state that the orave:r pade 1. Lazlant oo agraoeg
may be rejected in vide of tne - factls laiu down oy, tne

deponent in the preceeding oarapranha.

Contc...F/~

Comm. Accounts Officer,
Ojo tho C.C.A.
Assam Telecom Circle
Guwahati-781001
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12. - That the grouns laid| down

paragraphs 5.1 to 5.13 are not| good grounds which are

LI

‘neither ‘tenable in law nor on f%ct and are liable to be

rejected - in view of the actual|fact placed before this

is.. That +Lhe relievs sou

s

Hon ble \Ttibunal by the deponent in Lhé . Torgoing

paragréahs of this written statement.

13, " That ‘with regard to the $tateméht' made 1in
paragraphs 5.14‘to 5.17 are matters dealt in by deponant
Né}i and answerign deponwent‘has no oomm@hi to ofifer.

14, - That with ’regard to ﬁﬁe statement:,made' in
paragraphs -6 and 7 of the original abﬁlioatioﬁ@ btﬁe
deponent ‘begs Lo offer ho.comment as tpoge 'aré ‘witﬁin
the specific knowledge of the abplicaﬁt' and answéring

respondent has no comments.

aht for sand the interim
re]lef nraved for in paragraoh 8 and g rpspeotivnly may
not be qranted 1n v1ew of the facts laid down by the

answering deponents in the~ﬁoregoing paragraphs.

16. That with regard to the statement wade in

paragrapﬁs7%.10 and 1l of the o:ﬁglnat apuijpailon, the

deponento has no comment to ofrer.. ‘ K

- Contd. .. P/~
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Cemm Accdounts Officer,

- OJo the C.C.A:

Assam Telecom Circie
Guwahati-781007
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has been authorisec by the Ke.pondent to vesify the

statement on tneii vehaif. [. Adc tereuy verifty toat the

statement made in pareas | — /6
— are  true to mv rnowtddge and
those made in paras —

being matters of record are true to my 1nform§tion
derived therefrom which I believe to be trua and the
restﬁ are my aumble submission before this Hon ble
Tribunal and I have not sucnre§sed any material facts.

And 1 sign this verification on thizDg tn dav

of AA¥;xAj//,/~ 25009 at Guwahati.

Jlgnature
c° . Accounts O cer, )
O/o tho C.C.A.

Assam Telecom Circle
Guwahati-781001
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MEMORANDUN OF APPEARANCE
To -

The Registrar, .

Central Administrative Tribunal
Bhangagarh, Rajgarh Road,
Guwabhati - 5.

In the Matter of : B
OA No....... oot R OfQVOQQ; 9P

ari pyomoo] Ky poubak -

. e Agdicant

-Versus -

Union of India & Others
............. Respondents

» .Sri Kankan Das, Additional Standing Govi. Counsel, in CAT,
Guwahati bench hereby enter Appearance of behalf of the Union of India &
‘»‘,q;l"ﬂ;“ Respondents No....... { TR in the above case, my naﬁg\ may kindly be.
noted as Counsel and shown as Counsel for the Respondents. .

K on WK AL DS
Mg @e-{6-09.
Kankan Das
. Additional Standing Govt. Counsei,
in CAT , Guwahati Bench, Ghy -5

£
%
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AN - 20 0 o Residence : Near ijl"’\‘:\-"‘-
’ Z\ ’20' QCT g (VO \ y v'\b1.o\_}; « Rukminigaon, Guwahati - 22
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[Central Adnttntgtmtive’t’ riounal

O.A. No.51/2009

Sri Pramod Kumar Pathak - ...Applicant

_VS_
Bharat Sanchar Nigam Ltd. & others  ...Respondents

| - (Written statements filed by the respondent No.1, 2 and 4)

The written statements of the above noted respondents are as follows:

That the copies of the O.A. No.51/2009 (hereinafter referred to as the
: ..l:',“application’f) have been served on the res'pondentst The respondents have gone

B ".,"f.th‘rough the same and understood the contents thereof. The interest of the

| ='tespondent No. 1, 2 and 4 aré same. Hence this written statements has been

filed as a common to all of them.

That the statements made.in the application, WhICh are not specnflcally admitted,

the same are hereby denled by the respondents

That before traversing the various statements made in different paragraphs of the

‘ _ application, the respondents feel it expedient and necessary to bring-in the

- following information for proper adjudication of the matter:

c That the Government of India pursuant to the New Telecom Policy, 1999,
. decided to set up a company under the name and style as Bharat Sanchar- »

'tham letted (hereinafter referred to as the ‘BSNL’). The sal_d BSNL has beeh
- 're_'g*istered'and incerporated under the Companies Act, 1-956 on 15.9.2000. The

date'of_Certificate of Incorporation of the said BSNL and the commencement of

business is 15.9.2000. The said BSNL is a Govt. Company'under Section 617 of

S '.'S-C;Iﬁ'ﬁwismnat Engineer (Legal)

- Citice

© . Tezpur -

of the GMTO. BSNL

754001

&
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the Companies Act,~1956 and-is a body corporate. The BSNL is a State within

the meaning of Article 12 of the Constitution of India as the Central Government

has its deep and pervasive control in the affairs of the said company.

The copies of Certificate of Incorporation and the
Commencement of Business are filed as ANNEXURE No.
R1 & R2 respectively.

B. That as a matter of policy, the Government of India decided to transfer all the
assets and liabilities of the Department of Telecommunications (referred to as the
‘DOT) fo the said newly set up BSNL with effect from 1.10.2000. This was done
vide Govt. of India Office Memorandum No. 2-31/2000-Resig dated 30.9.2000. )
Among.st other, it was provided by the said OM that the matter relating to
personnel (Government servants) pending before various Administrative
Tribunals, High Courts and Supreme Court, the company will defend as assigns
and successor in interest as per existing rules till the time employees are on
deemed deputation with the’company. It has also been provided that any
judgment / order / award delivered by an authority / Tribunal / Court / Arbitrator in
respect of all the matters described there, shall be implemented in letter and
spirit by the company, in acpordance with rules, reguiations, direbtions and

statutes.

A copy of the said OM dated 30.9.2000 is filed as
ANNEXURE No. R3.

C. = That the aforesaid change over / transformation started with effect from 1.10.2000
asa procéés. Although this change took place, the peréonnel (both the officers in
the Group A & B and the employees in the Group C & D) remained the same

- under the same roof and the same set up having the same functions. The
change took place by fiction of law only for the purpose of determination of legal
status regulating the rights and duties and in order to achieve the purpose of the
New Telecom Policy, 1999. The said officers énd the employees are / were the
same in their official hierarchy as they were in the erstwhile DOT and then in
BSNL after 1.10.2000. However, all of them were considered to be employees of
the DOT on deemed deputation with effect from 1.10.2000 till they were finally

absorbed in BSNL. As a process of absorption of 'employees of erstwhile DOT,

"""

Engineer (Legal)
GMTD, BSNL
284001

Sub-Oivisional
Gtfice of the
Tezpur -
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the DOT offered opportunities to the employees / offloers to exercise option for

absorption in BSNL. The applroant in this case also ex‘ercrsed his option for

absorption in BSNL. The DOT accepted his option for a‘bs_orption in BSNL and

l l
Order No. Estt-22/PO/BSNL-ASM/08040 dated 26.10.2004 and accordingly he |

stood transferred to BSNL frorln the date of absorption.

accordingly the applicant was giorbed as BSNL employee vide Presidential

The copy of the said Presidential Order dated 26.10.2004 is
annexed as ANNEXURE: R4. |

4, That the CCS (CCA) Rules, 1965 and the CCS (Conduot) Rules, 1964 as
applicable to the employees of the Central Govt. including th"e_ DOT continued to
apply for the disciplinary actions of the employees of the erstwhile DOT on
deemed deputation 'to BSNL and even after absorption after 1. 10.2000 il |
10.10.2006 when the BSNL introduced a new set of rules, namely, the “Bharat
Sanchar ngam Limited (BSNL) Conduct, Drscrplrne and Appeal Rules, 2006”
(hereinafter referred to as the ‘BSNL Rules’) with effect from 10.10.2006.
However, by the provisions of Rule 58 of the said BSNL Rules, the action already
taken or pending under the repealed rliles were saved and / or permitted to be

‘allowed to be action taken or being taken under the said BSNL Rules. The

pro_visions' of Rule 58 are quoted below:

‘(i Any rules corresponding to these rules .in force immediately before the
commencement of these rules and applicable to the employees to whom rules
apply, are hereby repealed provided that any order made or action taken under
the rules so repealed shall be deemed to have been made or taken under the
corresponding provisions of theése rules, provided further that such repeal shall
not affect the previous operation of the rules so repealed and contravention of-
any of the said rules shall be punishable as if it were a contravention of these

rules

(i) An appeal pending at the commeneement of these rules against an order
made before the commencement of these Rules shall be consrdered and orders

thereon shall be made in accordance with these Rules

"""
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(i)  The proceedings pending at the commencement of the Rules shall be™
contained and disposed, as far as may be, in accordance with the provisions of

' these Rules, as if such proceedings were proceedings under these Rules

(iv):  Any misconduct, committed prior to the issue of these Rules, which was
misconduct under the superseded Rules, shall be deemed to be misconduct

under these Rules.”

5. That with regard to the statements made in para 1 and 3 of the application, the

answering respondents state that the order of punishmept was issued on

23.2.2004 and the same is allegedly served on the applicant on 23.3.2004 as
zﬁﬁ his'memo of appeal and the appeal has been preferred on 28.4.2004
(9.4.2007) and the same has b'een rgjected vide order dated 1;9'2008' If this
allegation is true then the appeal preferred by the applicant is itself barred by
limitation as provided under Rule 25 of the CCS (CCA) Rules, 1965 and Rule 47
of the BSNL Conduct, Discipline & Appeal Rules, 20086.

6. That with regard to'the statements made in para 2, 4.1 and 4.2, the respondents
state that except the point of jurisdiction, all other matter pertains to matter of
records. The respondents admit nothing, which are either confrary or inconsistent

with such records.

7. That with regard to the statements made in para 4.3 and 4.4, the respondents
say that at the relevant point of time, i.e., 31.7.2000, the rules, namely, the CCS
(Conduct) Rules, 1964 and CCS (CCA) Rules, 1965 were in vogue and any
disciplinary action was to be taken under these two rules. The charge memo was
issued to the applicant for violation of provisions of Rule 3(1) and (2) of the CCS
(Conduct) Rules, 1964 as he countersigned as many as 13 numbers of false and
fabricated experience certificates to some alleged casual labourers without going
through the veracity of such evidence and without verification resulting in
conferment of temporary status to all such ineligible casual labourers by the
authority by putting reliance on his counter signature. These certificates were
proved to be false. For the sake of brevity, the respondents crave the leave of
this Hon'ble Tnbunal to rely upon and refer to the contents of the said charge
memo as in Annexure: A1 with the Statement of Artlcle of Charge and the
Statement of Imputations of Misconduct etc. as annexed to the OA.

aw—""

_.sm,mv;sisnel Engineer (Legal)

Gitfice of the GMTD, BSNL
Tezour - 784007

s ol - - ﬂ‘# . “’*‘;N¢ ok '



S Central Adzﬁiﬁiﬁ?&iﬁveTﬁ&unai
[t — 5 R WA AT
-—

10 nov 2009

i
l
;

x Guwahati Beqch
Jia.zfe’:a TENIS g

el

The contentions of the applicant in these parag.ra_phs are not correct and denied.
As per Rule 151 -of Financial Hand Book Vol.lll, Part — 1 the work orders
aufhorizing the numbér of mazdoors (casual labourer), head mazdoors, carts etc.
to be engaged for each party and giving a description for work to be done should
be‘issued in Form A.C.E. 13 — A'by a Gazetted Office'_r not below the rank of Sub-
Divisional Officer or an Attached Officer. The Forms, which are bound in a book
form should be machine numbered and kept under the 'pe'rsonal custody of the .
issuing officer. The work orders should be prepared in triplicate, the original of
which should be retained by the issuing officer as his office reco‘rd, the second
copy made over to the mustering officer as authority for ihcurring expenditure
and the third copy submitted to the Divisional Office for verification and record.
The mustering officer’s copy sho'uld be attached to the relevant muster roll when
it is handed over for payment and should be retained }as a permanent record,
attached to the muster-roll, or the last muster roll if the work order covers more

than one.

It is a fact that the mazdoors were given the temporary status on the basis of the
certificates issued by the applicant who was the mustering officerAfor the casual
mazdoors. The office copy of engagement of mazdoors should be with the
applicant as per the rules. The question of making payment through ACG - 17
for the casual labourers who were subsequently given the status of regular
mazdoor does not arise; this scheme is applicable to those casual- labourers
mustered in the field and worked continuously and drew their wages through
muster roll. The applicant has failed to prove that he-has issued a certificate /
countersigned the certificate on the basis of the documents, i.e., engagement of
Iaboure}rs for more than 240 days in a year and also he failed to observe / verify
fhe aforeéaid requirement of law under Rule 151 of the Financial Handbook,
Vo.lll before putting his counter signature. The applicarjt. in his reply to the
.charge memo, expressed his ignorance about the number of- casual labourers,
while he admitted the fact that he countérsigned such certificates. He has also
indirectly admitted that the above requirements of F‘in,anoial.Ruies were not
followed.

8. That with regard to the statements made in para 4.5 to 4.7, the respondents say

that being dissatisfied by the reply filed by the applicant, the disciplinary authority

"""
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initiated the enqwry under Rule 14 of the CCS (CCA) Rules by appointing the

Inquiry authority (IO) and Presenting Officer (PO). The contentions of the
applicant -:.'in these paragraphs are also not correct and denied. The disciplinary
authority ;.had carefully considered the enquiry report. The conclusion of the
e'nquify officer thatvt'he preponderance of probability goes in favour of the
applicant was not found correct by him and disagreed with findings of the inquiry

officer to the following extent: -

“It is a fact that the copy'of engagement of mazdoors should tée with the applicant
as per the rules. The question of making payment through ACG 17 for the casual
labourers who were subsequently given the status of regu,l.'ar mazdoor does not
arise; this scheme is applicable to those casual labourers mustered in the field
and worked continuously and drew their wages through muster roll. The applicant
had to prove that he has issued a certificate / counter signed certificate on the
basis of the docum‘ents, I.e., engagement of labourers for more than 240 days in

a year. Thus, the charges against the C.O. has been proved”

The contention of the applicant to shift entire responsibility on the Selection
Committee, Sub-Divisional Office, TDE Office, etc. who regularized casual
mazdoors for whom he counteréigned the false experience certificates and his
| contentioh of mixing up the issue of making payments to mazdoors through ACG
17 and countersigning the experience certificate for fhem, is not correct and
denied. While countersigning the experience certificate of the casua.l mazdoors

he did not bother to satisfy himself with the relevant records.

9. That with regard to the statements made in para 4.8 the answering respondents
state that by holding an inquiry and observing the due process of law,
considering the facts and circumstances of the- cése and on the available
evidence, the disciplinary authority passed the order of pUnishment as.au'thorized
by law. The findings and the said order of punishment has been made within the

parameters of law and the same do not suffer from any legal defect or in_firrhity.

10.  That with vfegard to the statements made in para 4.9 to 4.13 the answering
respondents state that the Special Case No.9(C) of 2000 and order dated
1'4.3.2007'passed in the said criminal proceeding by the Special Judge, Assam,

Guwahati, sis an independent and unconnected proceeding in so fér as the
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present applicant is concerned. Even when the charg’es against an employee
relates to some criminal offence and .a criminal proceeding is initiated before a
criminal court, there is no bar in law to prevent the departmental authority from
holding a departmental proceeding under such other law and rules. The
disciplinery proceeding and the criminal proceeding in the court are independent,
either of the two or the both could be proceeded with differently or parallelly. The
law in this respect is well settled It is also settled law that findings of the criminal
court not necessarily be adopted in disciplinary proceedings held under such
service rules. The technicalities of criminal law will not apply with the same rigour
in disciplinary proceeding. The provisions of Evidence Act do not apply in
disciplinary proceeding, but the charges must be proved with some evidence.
The rules followed in criminal triai to hold e“vidence. beyond reasonable doubt
also does not apply in disciplinary proceeding. These settled provisions of law
relate to cases where the accused is proceeded with in both such' proceedings.
But in the mstent case; the applicant was never an accused in the aforesaid
Special Case nor in the appeal finally disposed of by the Hon’ble Gauhati High
Codrt. Therefore, even if the subject matter / offence is relatable to be a set of
events, 'theapplicant cannot take the plea as guilty or not guilty as the case may
be in those criminal proceedings. The law is also well settled that in case of
punishment, the concept of co-accused does not exist and ény punishment so
given cannot be termed as discriminatory and unequal within the meaning of
Article 14 of the Constitution of India. The applicant himself has stated in the

application that he was not the accused in the said criminal case.

11.  That with regard to the statements.made in para 4.14 and 5.1 to 5.17 the
answering respondents state that the grounds apparently attempted to be set up
»by the applicant are no grounds at all as nothing is supported by any law, rules or
any cogent a'nd irrefutable facts and evidence. A case filed challenging the order
of the disciplinary proceeding / findings / appellate order is a case of judicial
review as provided by law. But the principle of law is well settled that a judicial
review is not against the decision but against the decision making process, if
such decision making process. is vitiated by any illegality. In the instant case,
there has been no allegation of procedural irregularity / illegality nor there has
been any proven case of violation of principle of naturel justice. Hence the
application is filed without any legally sustainable ground and the same is
therefore liable to be dismissed with cost as devoid of any merit.

(Legal)
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answering respondents have no comment to offer.

That wit_h regard to the statements made in para 8, 8.1, 8.2, 8.3, 8.4, 9 and 9.1
the answering respondents respectfully submit that under the facts and
circumstances of the case, relevant laws and rules and the evidence on records
and the statements made hereinabove answering the vérieus allegations made
by the applicant and rebutting the grounds, the applicant is not entitled to any

relief whatsoever and the relief sought for being untenable in the eye of law; the

application is liable to be dismissed with cost by holding it as devoid of any merit.

-

That the answering respondents crave the leave of this Hon’ble Tribunal to allow
them to refer to and rely upon the various records of the case including the
records of day to day proceeding and the deposition / evidence of witnesses
during the course of hearing of the matter. The respondents also crave the leave
of the Hon'ble Tribunal to allow them to file additional written statements, if so

warranted; for proper adjudication of the matter.

In the premises aforesaid, it is therefore, prayed that
Your Lordships would be pleased to hear the parties,
peruse the records and after hearing the parties and
perusing the records shall also be pleased to dismiss

the application with cost.

Verification...............

g e

That with regard to the statements made in para 6 and 7 of the OA, the
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aged about 5% vyears, resident of ,I-\zWM‘, Nj Uomud Sohree at
present WOrking as the 5951(2#5%4) in the office of the General Manager
Telecom District, Bharat Sanchar Nigam Ltd., Tezpur, being competent and duly
authorized to sign this verification do hereby solemnly affirm and state that the
statements made inpara A, 2, 4 4o 14 — are
true to my knowledge and belief, those made in para 3A, 28, 3¢ — being
matter of records are true to my information derived. therefrom and the rest are
my humble submission before this Hon’ble Tribunal. | have not suppressed any

material fact.

9
And | sign this verification on this 8" day of November, 2009 at Guwahati.
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Ministry of Communications |
Department of Telccomnxunication Services

New Delhi, the 30" September, 2000.

"QFFICE MEMORANDUM

of existing and subsisting contracts.

da of Understanding of the Department cC
f Telecom. Services ary

Bharat Sanchar Nigan

Subjecti- Transfer an” assigning
agreements +nd Memoran
Telecommurications, Department O
Department of Telecom. Operations 10

Li_mited.
licy 1999 the Government of India

In pursuance of New Telecom Po
has .decided 10 corporatise the service provision functions of Department of

Telecommunications (DoT). Accordingly, the undersigned 1S directed to state that
the Government 0 ! f providing telecom

f India has decided to transfer the business O
services in the country currently. i Department of

run and entrusted with the
Telecom Services(DTS) and the Department of Telecom Opcrations(DTO) as was
provided earlier by the i

Company Viz., Bharat Sanchar Nigam Limited

Qct9t?cr 2000, The Company has been incorporated
liability by shares under the Companics Act, 1956 with

corporate office in New Delhi.

2. The Dcpértmcnt of Telecom. Services

Operations concemned with providing telecom §

maintaining the telecom network/telecom factories were Sep _
of the Department of Telecommunications as a precursor t0 corporatisation. It is

proposed to transfer the business of providing telecom. services and running the
telecom Bharat Sanchar Nigam

factores to the pewly set up Company, ViZ. »
Limited w.e.f. 1% October 2000. The Govemment pas decided to retain the
functions on, -Jeeacing, wireless Spe

tio ctrum management,
administrative control of PSUs, standarisation & ~atidation |

of equipment aad R
& D etc. These would be responsibility of Department of Tclcconununications
(DoT) and Telecom Commission. :

3. Government of India has decided to transfer all assets .and liabilities,

(except certain  assets which will be retained by Decpartment of

Tclccommunications required for the units and offices under control of DoT, to be
cffect from 1% October 2000. All the

wqdccd out later on), to the Company with
existing con.trac.ts, agreements and MoUs entered into by Department of
_Telecommunications,: Department of Telecom Services and the Department of

Telecom Operations with various suppliers, contractors, vendors, companies and

q
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5. In respect of matters relating to Pe

J

-4 The Compzl;\y, .B‘narat Sanc

B -
indi oply of pparstys and.plants materialss
{and and | ly of services, wbsuﬁns"on-dato'of trans
pusiness and/of pequired for operations of the Company aad With
all types of scrvices 10 be provided by the: Companys 31] also stan
and assigned 10 the Company with cffect from 1# Octobet, 2000.

will be solely rcsponsd)lc for honouring these contractSs agocxncnts
an

sheir due perform e and_in case of disputes 13
successor/assignec under th&contract, qgrccmcnta.n oU.

her Nigam Limited will file suitable requ'xred

fore the Courts: Tribunals, Arbitrators,
olicymaking W ich are

appcaranccs/memos in all pending cases be
in all matters except issucs of licensing; a0

nt of Tclccormnunications. The Company may

or become 33 ~dditional party as the casé may be, ©
in i of the Govc:mncnt/Dcpartmam

rsonnel (Govcmrncnt servants) pcnding
pefore Various Adm‘m'xstrativc Tribunals, High Courts and Supreme Court the
‘ in i isting rules till

Company will defend as assi est as per XIS

gns of successor in inter
the time employees ar¢ on deemed dcputation with the Company-

6.  Any jpdgcmcnt/ordcr/awud-.' delivered
Authority/T ribunal/Court/Arbitrator :n respect of all the matters
shall be implemented in letter and spirit b i

rules, rcgulations, directions and statutes.

7.  These instructions will come into force with effect fmn\;" October 2000.
" (VINOD VAISED

gecretary to the Govemment of India
"~ To o

To
1 The Secretary DoT and Chalrman Telecom Commission-
2 The Secretarys D
3 The Secretarys DTO and Member(Prodn ) Telecom Comumission
4 Member(F inance) Telecom mmission
5 tx{gmbct(Savica) Telecom €O ission.
6. ember(Techn ology),Telecom jon.
1. Additional S and S Telecom Comimission
g. Joint Swmmtym, DoT

- |Gantrs! Administrative Tribunal

! - e R ITIIITITLIITTTIITOC | : .




Joint Jecretary(A) DoT. = . ,

Board of Directors of Bharat Sanchar Nigam Limited.
11. 1l Chief General Managers @
Circles, Maintenance Regions, Telecom Stores,
Projects with requé'st to communi<ate these ord
under their administrative control..
12. All principal Chief Eng

Wings, with request 10 communicate these orders

~ under their administrat.ve control.
{3. Chief Architects — Chen v i,.Calcutta and Mumbai, with

to all uni

communicate these orders 10 all units working un

o control. : L
i4. Al Chief General ‘Managers = Telecom Factories, with.
‘communicate these orders {0 all units working un
| control. ; |
1s. sr.DDG(TEC) © -
16. Sr.DDsG- (BW)/(ARCH.)I(ELECT.)
17. sr.DDGML) - with request ta communicate
working under their administrative control.
" 18. Sr.DDG(IC'&.A) ' -
-19.  Executive Director, c-DOT.
20. Sr.DDG(Vigilancc), DoT
- 20. DDG(Pers.)

Copy to:-

1.~ PSto Minister of Commanicatiqns

2. PSto Minister of State for Communications
3. Al AdVisers, DoT. |

C@ﬁbﬁ-

| Bharat Sanchar Nigam Limdtod.
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"S"ulin':-, Permanent absorption of Sh

2. Date of effect ;- The perman

Rules, as amended from time to time.

6. .

under sub-rule 24(b) of Rule 37-A of t

account will be transferred to his /hef
vf.or‘ under -Stlnb-rule 24(a) of Rule 37-A

e e

SRS | ST
To,

Bharat Sanchar Nigam Ltd.
New Delhi-110 001. -

Co -
\/ ))"{T‘ he GM/TDM/AO TEZPUR,

2. . Shri/Smt/Kumari PRAMOD

»

Government 61' India

Department of Telecommunications

| No. Estt -22/PO/BSNL-ASM/ 08040 Dated at GH, the 26™ Oct *2004.

. Designation JTO. Staff No. — in Bharat Sanchar Nigam Limited. =

I "Pursuance to letter no. BSNL/ 11/SR/2003 dated 02.09.2003 on the above subject and in
accordance with the provisions of Rule 37-A of CCS (Pensior) Rules,

3. Pension/Gratuity :- Shri/Smt/Kumari PRAMOD KR. PATHAK shall be eligible for
pensionary benefits including gratuity as per the provisions of Rule 37-A of the CCS (Pension)

4. Family Pension :- The family of Shri/Smt/Kumari PRAMOD KR.IPATHAK shall be

eligible for family pension as per provisions of Rule 37-A read with Rule 54 (13-B) of CCS
(Pension) Rules, 1972 as amended from time to time.

5. Regulation of Pay on absorption :- To be regulated in terms of Para 4 of DOP&PW
O.M No. 4/18/87-P&PW (D) dated 05.07.1989.

. ‘Leave :- The Earned Leave and Half Pay Leave at the credit of Shri/Smt/Kumari
PRAMOD KR. PATHAK stands transferred to BSNL on the date of absorption as provided for

7. . Provident Fund :- The amount of subscription together with interest there on standing
to the credit of Shri/Smt/Kumari PRAMOD KR. PATHAK in the General Provident Fund

The Chairman and Managing Director,

‘" " "keeping this order in the service book alony with suitable entries.

3. The CGM , BSNL , Assam Circle, Guwahati — 781 001.
4. .., The Cadre Controlling Authority, DOT, New Delhi.
SRR S

ORDER

r/Smt/Kumari PRAMOD KR. PATHAK .

as amended from time to

. PATHAK a. _permanent/temporary employee of the
in BSNL with effect from the date and under the terms and

ent absorption shall take effect from 01.10.2000 forenoon.

he CCS (Pension) Rules.

new Provident Fuid account under the BSNL as provided
of the CCS (Pension) Rules as amended from time to time.

;" (AYK. Saliu) |

Director (Esit), BOT.

Officer in charge for maintaining the service book for

KR. PATHAK

T
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Tha Secretary | )
Department of Teiecormumeations, Sanchar Bhawan,
New Delhi-1.
Reterence: BOT OHice Memornndan No, SO0 851G L thited 852000 and BSN], e
TONM No BSNUJEUS Y2001 e IH-1-2002 & subsequent clarifications.
Si .
With reference to aforesaid OMs, lam o state that -
1 I'have carefully gone through the tenns and conditions of Bermanem absormtion in the maular
services of MTNL/BSNL and have undersiood them,
2. My particulars given in the altached profonma are: correct to the best of my knowledge:
3. I hereby opt for permanent absorption in BSNL/MTNL in‘the following order of preforenco:
A ho Bewne
") MTNE
OR
8

twant 1o continue n Govaernmennt service,
4 Panderstand that if | couid ot
dccorting to second choice

m thut order.
o be placed atthe disposa

1
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Nolte-
1) This aption form is to be filled in quadruplicate
--One copy for amployen concernod.
-One copy ta be Kept in the
--One copy (c be se
~One cupy 10 be ¢
i) Conditionai options

Service Bookof ¢
Nt COT, Sanciuu Ehawan,
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shail not b accepted.
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i1¢ absorbed ac
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cording to my firsl choice, | sha
and that oplees 1or Government
sion, DOPLT, as per rules.
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\/oqy\/oz,srr: Eulifully, 5%
Signature. ), hummee Ku T Jethets,
Name & Designatior:..
StaffNo iCr34x "
Present Officn s wn 70 Chemali
it of Positing Tespuy Teice. m By ghac
Circle.. ASge,m. 8

T - -
o Y

New Dalhi

~

The snove
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Vv, et
O 0D
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il Acknowiedgement rece
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Sepaiinang of Teircon

ERUOIC gy
Sanctiar Chawan, Mow

Do,
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Oplion Form, duly compleied and s

nch, DOT . Sanchar Bhoaw:nn, N
Rtivas buen given to the

gned by the above named employee is forwarded
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above employce.
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Signalure 9 R
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Name RN AN )
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Officos 6;:0 GM.T L. Tezpur
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sdie controlling authority,




i, NAME IN FULL
2 M EFEMALE

3. FATHER'S NAME

4. STAFF NO ' . 1es34An
5. DATE OF EiRTH LD B G-I I I o
L8 DATEOF SUPERANNUATION SR LI G SR 0 3 S
7 ._JJLJATIQNAL QUALIFICATION @ 3. L ‘
' ’ Tt~ / t
8. DATE OF FIRST APPOINTMENT :  w—é—tase ,/'_ Jres
& NAME OF THE POST/GRADE T-2-9f
. L [
9. NAME OF POST/GRADE o dTe B -
PRESENTLY HELD - : Cns
A) ON ADHOC OR LOCAL /
OFFICIATING BASIS N
2/ ON REGULAR BASIS e
10 NAMRE/GRADE OF POST HELD -« 57/ B
ASCN3GC.8 ('ZCC\)
i Y .
‘ VAT ON RECGULAR BASIS
;. BY ON ADHOC/LOCAL OFFICIATING .
.;. ‘)‘""f?
.: Signature.....:X7...
Name £RAMon KIMAR ?“f‘““(
Staff No.[0$324 > g
Designation..:JT.
Circle/SONPlaco
} Countersigned I),/ controlling Officer...
! ' ) Signature. L .
' . ' Name..... (518 tyes 9a
o ' Desiguatigyy. General, Manaté ?!.
()aB,O GM.T D Tezpur ;
o Verﬁed_by AQ(Fay)
;i B Sertiied that ine pariicuias given Ly e employees concerned have been verified from the
£ Service Book and found coruc.
12

) _—::ﬁo'«
Signaturue—€ . WML >

Name......... 1) TP
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IN THE CENTRAL ADMINISTRATIVE TRIBUNAL: GUWAHATI BENCH

ORIGINAL APPLICATION NO. 51/2009

Sri Pramod Kumar Pathak

™

...Af)plicant

Vs

Cwmha’ﬂ Be»nch Bharat Sanchar Nigam Limited and others.

S
ra'ﬁirr & %

...Respondents.

REJOINDER ON BEI—IALF OF THE APPLICANT IN RESPONSE TO

THE WRITTEN STATEMENT FILED BY RESPONDENT NO 1,2 AND 4.

In response to the written statement filed by the respondent no-
. 1, 2 and 4 to the original application filed by the applicant, the applicant

heréin submits the present rejoinder to the following effects:

1..© That the applicant does not offer any comments on the contents of

paragraph 1 and 2 of the written statement.

2.." That with regard to the contents of paragraph 3 of the written
statement and the connected sub-paragraphs, the applicant most humbly

| @ﬁ v\ states -that they are matter of records and as such, are not being

. commented upon, save and except that, during appreciation of any point
g [ D
- \.\;\\\')y\ ~of law based on the contents of the said paragraphs the apphcant may be

heard by th1s Hon’ble Tribunal.

3 That w1th regard to the contents of paragraph 4 of the written . |

_‘ : statement and the connected sub-paragraphs, the applicant submits that
! ,f;.A _respondents have A-stated. provisions of the Bharat Sanchar-Nigam R

The

‘ d ((BSNL) Co_nduét, Discipline and Appeal Rules, 2006.
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hearing, refer to any interpretation of the Rules quoted by them in ‘the

said paragraphs or any other provision of law.

4, That with regard to the contents of paragraph 5 of the written

statement under consideration, the applicant most humbly states

- that the respondents have made wrong, false and incorrect

statement_s' in the said paragraph. It is stated that as per the appeal
dated 28-4-2004, the applicant had stated that he was serrfed a copy
of the order dated 23.2.2004 on 25.3.2004. It is beyond
comprehensi(\)n: as to from where the respondents have mentioned
the date 23.3.2004. It is stated that the respondents have again
wrongly stated that the appeal was barred by limitation, as the
appeal was within limitation as per Rule 25 of the CCS (CCA) Rules
1965. Since the appeal was filed in 2004, it is again beyond
comprehension as to how the BSNL Conduct, Discipline and Appeai
Rules 2006, which came into force on 10.10.2006_, would ‘apply te
the present case. in fact the respondents have conveniently ignored

the fact that the appeal was kept pending, without being considered

for a period of nearly four and a half years and-the conecerned Y

authority-is-direetly and the respondents herein, being saddled with

legal obligations to pnrsue grievances of its employees, but having

utterly vfailed to do so, are liable for intentional delay and laches. |

5. That the applicant does not offer any comments on the

contents of paragraph 6 of the written statement - under

.consideration.

- 6. That w1th regard to the contents of paragraph 7 of the written

o '_statement under conS1derat1on it is stated that the apphcant had

f'zm\rmgze U~ WM
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stated only maters of records and contents of the memo of charge
and his reply thereto in the relevant paragraphs no 4.3 and 4.4 of
the application. It is stated that mere allegations made in a charge
sheet do not stand to prove the charges. It is ‘notewobrthy that
though the respondents have stated that the certificates were proved
to be false, even the Hon’ble High Court has held otherwise. It is
further submitted that the applicant had not issued any certificates
but had only countersigned certificates issued by LI and SI as token

of recognition of the signatures of the LI and SI. It is further stated

-~

that even per the statements of the respondents, a Gazetted Officer
not below the rank of Sub-Divisional Officer or an attached officer
would be responsible to issue ACE 13 ‘A Forms, and also that the
cof)ies of work orders should be retained by the issu’ing officer, the
mustering officer and one is submitted to the Divisional Offiée. The
applicant being a non Gazetted Junior Telecom Officer was neither
the issuing officer nor the mustering officer. Apparent attempts have
been made in the written statement in issue to giVé a false
impression of the facts of the case. It is stated that only casual
labourers are paid on ACG 17 Forms by the LI and SI from the
temporary advance received by them from the concerned JTO against
the work done under maintenance heads to capital estimate. It is
clarified that the persons taking payment through muster roll are
temporary mazdoors and not casual labourers. It is also relevant to
state here that the custodian of the ACG-17 Forms, which are a part
of ACE-3 accounts, is the Telecom Divisional Office. Ironically, the
f"'said concerned office could not produce any documents during the
énquiry., and as such, in an effort to hide lapses, the petitioner has

o v"been made a scapegoat. It is stated that during the enquiry, rough

?\foywﬂﬂ'&t Lo P“M
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copies of attendance registers were discovered ‘Which were produced
during the c'nqu'iry.‘ A bare perusal of the documents would put the
entire allegétions and contentions of the respondents to fault. It is
also to be not¢d that the respondents are making self-contradictory
i statements whe'n on the one hand they _'admit that the applicant had

countersigned the certificates, there on tﬁe other hand, they state

that mazdoors were given temporary status on the basis of

certificates issued by the applicant.

|
{
¢
¢

7. That with r¢gard to the contents of paragraph 8 of the written
staterhent in issﬁe, the applicant reiterates and reaffirms his
statements made in the corresponding paragraphs 4.5 to 4.7 of the
application. It is stéted that the applicant had not tried to shift
entire responsibility on the Selection Committee etc. The applicant
had only tried to demonstrate that the allegations leveled against him
were without foundation or basis since all the records regarding the
issue, which would prove the engagement of the casual laborers
Wouid be available in the official records which are kept under the
safe custody of the Divisional Office. It is further stated that the

respondents have deliberately failed to accept that the applicant had

P. et certified the correctness of the certificates but had. countersigned the

signatures of the persons who had issued the certificates.

8. That with regard to the contents of paragraph 9 of the written
statement, the applicant states that he has challenged the imposition
~ of the penalfy imposed by disciplinary authority and the grounds for

.. "the vchalvlengg would be addressed to at the time of h'eari.ng of the

; . " apphcatlon' o PYQ'VV\WQ k’)/v P&\'!—ﬁg/l&/
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9. That with regard to the contents of paragraph 10 of the written
statement under consideration, the applicant states that the issue in
the criminal 'proc'eedings and the departmental proceedings were
based on the same allegation to the effect that persons were afforded
Ten?p'orary Statﬁs on the basis of the false and fake experience
cert%.iﬁcates. The attémpt of the respondents to make two issues oﬁt
of tféle‘same allegations is wholly misconceived, more so in light of the
allegations leveléd against the applicant and findings of th¢ Hon’ble
Courts of law regarding the issue. It is relevant to point out here
that the callous and perfunctory attitude of the respondents is
eirident from the fact that in the paragraph under consideration, they
have referred to order dated 14.3.2007 passed in the “said” (i.e.
Special Case no 9(c)/2000), when no such orders exist. It would also
be rel_évant to point out here that admittedly, the level of proof in a
criminal proceeding being more rigorous, the ﬁndings of a Court of
Criminal law §Vould bear some relevance in deciding the fate of the
disciplinary proceedings based on the same allegations and th.e same
facts. it would be relevant to state here that the criminal appeal was
not decided on the bésis that the charges could not ‘be proved
beyond doubt, but was decided on the basis that the department had
failed fo show that the casual laborers did not work at the relevant ’
point of vtime and also on the fact that the department had failed to
produce relévant documents which could have decided the fate of the

issues involved. In such circumstances, it is unreasonable on the

- part of the respondents to require the applicant to produce those
..,.;.‘_‘”“g{o‘cuments,_Which were admittedly in the custody of the divisional
offices. of the respondents. It is further stated that the plea of the

" respondents that the applicant was not an accused in the criminal

 Rravod kv Pedbade
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.propeedings speaks volumes about the true facts and circumstances,
since the applicant was a departmental witness. it is relevant to point out
 here that the éppe‘al of the appellaﬁt filed before the concerned authority
was not only on the basis of the orders passed by the Hon’ble High Court,
~but the said orders were brought to the notice of the ‘Appellate authority'
by way of a rejoinder so that the findings of a Court of Law éould also be
considered by the said authority. It however appears that in its haste to
condemn the apialicant, ‘the appellate au‘&mrity apparently failed to

consider all the other grounds taken by the applicant.

10. That with regards to the contents of paragraph 11 of the written
statement in issue, the applicant states that the grounds taken by the
applicant are .good grounds for grant of the relief prayed for. The
respondents have not been able to bring on record any material to show
that the allegations leveled against the applicant are sustainable to any
minimal extent even. The respondents have clearly avoided making any
statements regarding specific issues raised by the -applicant in the
application and as such, apparently the applicant is entitled to be granted

the relief/s prayed for in the application.

11. That with regard to the contents of paragraph 12 of the written
statement, the applicant reiterates and reaffirms the contents of

paragraph 6 and 7 of the application.

12. That with regard to the contents of paragraph 13, 14 and the
prayer clause of the written statement under consideration, the applicant
reiterates and reaffirms that in the facts and circumstances of the case,

he is entitled to all the relief/s as prayed for in the application.

Verification

?\(W‘,—& Wy, V&S\‘ﬂﬁ/l"’
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I, Sri Pramod Kumar Pathak, s/o late Jogendra Nath 'Pathak,
aged about 43 years, working as a Sub-Divisional Engineer -(phones)‘,
Bharat Sanchar Nigam Limited, Bishwanath Charialli, resident of
Milanpur Bishwanath Charialli, Sonitpur, verify that the contents of
paragraphs (1,2 5)% Q O[ /D / ) /'Z are true to my personal
knowledge and the contents of paragraph Z;Z,. ...... are
believed to be true on legal advice and that I have not suppressed

any material fa¢t.

Date: /2 -]A-0? |
VY&W"”Q« b 60\%\9/(6

Signature of the Applicant.

Grontn

Place:
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IN THE CENTRAL ADMINISTRATIVE TRIBUNAL: GUWAHATI BENCH

ORIGINAL APPLICATION NO. 51/2009

Sri Pramod Kumar Pathak

....Applicant

Gu\#ahaﬁ 8enC"  BRarat Sanchar Nigam Limited and others.

U ’
T ‘ ...Respondents.

REJOINDER ON BEHALF OF THE APPLICANT IN RESPONSE TO
THE WRITTEN STATEMENT FILED BY RESPONDENT NO 3 and 5.

In response to the written statement filed on behalf of the
respondent no 3 and 5 to the original application filed by the
applicant, the applicant herein submits the present rejoinder to the

following effects:

1. That the applicant does not offer any comments on the

contents of paragraph 1, 2, 3,4 and 5 of the written statement, save

- and except reaffirm and reiterate the contents of the original

épplication. '

2. That with regard to the contents of paragraph 6 of the written

statement under consideration, it is stated that the applicant had

- stated only matters of records and contents of the memo of charge
" and his reply thereto in the relevant paragraph no 4.4 of the

‘application. It is stated that mere allegations made in a charge sheet

do not stand to prove the charges. It is noteworthy that though the

respondents have stated that the certificates were proved to be false,
reven the Hon'ble High Court has held otherwise. It is further

| submitted that the applicant had not issued any certificates but had

only ‘Countérsigned certificates issued by LI and SI as token of

Deromed, b fodbrcin
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recognition of the signatu\res of the LI and SI. It is further stated
that evenb per the statements of the respondents, a Gazetted Officer
not below the rank of Sub-Divisional Officer or an attached officer
would be responsible to issue ACE 13 A Forms, an_d also that the
copies of work orders should be retained by the issuing officer, the
mustering officer and one is submitted to the Divisional Office. The
applicant being a non Gazetted Junior Telecom Officer was neither
- the issuing officer nor the mustering officer. Apparent attempts have
been in the written statement in issue to give a false impression of
the facts of the case. It is stated that only casual labourers are paid
on ACG 17 Forms by the LI and SI from the temporary advance
received by them from the concerned JTO against the work done
under maintenance heads to capital estimate. It is clarified that the
persons taking payment through muster roll are temporary mazdoors
and not casual labourers. It is also relevant to state here that the
custodian of the ACG-17 Forms, which are a part of ACE-3 accounts,
is the Telecom Divisional Office. Ironically, the said concerned office
could not produce any documents during the enquiry, and as such,
in an effort to hide lapses, the petitioner has been made a scapegoat.
It is stated that during the enquiry, rough copies of attendance
fegisters were discovered which were produced durihg the enquiry.
A bare perusal of the documents would put the entire allegations,and
contentions of the respondents to fault. It is also to be noted that the
respondents are making self-contradictory statements when on the
one hand they admit that the applicant had countersigned the
certificates, there on the other hand, they state that mazdoors were

given temporary status on the basis of certificates issued by the

applicant. Rsmmed &, [ otk
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' * 3. That with regard to the contents of paragraphr 7 of the written
-’ siatement in iésue, the applicant reiterates and reaffirms his
statements made in the corresponding paragraphé 4.5 to 4.7 of the
application. It is stated that the applicant had not tried to shift
_éntire responsibility on the Selection Committeé etc. The applic.ant
had only tried to demonstrate that the allegations lev¢led against him
were Without foundation or basis since all the records regarding the
. issue, which would prove the engagement of the casual laborers
" would be available in the official records which are kept under the

safe custody of the Divisional Office. It is further stated that the |
respondents have deliberately failed to accept that the applicant had
not certified the correctness of the certificates but had countérsigned

the signatures of the persons who had issued the certificates.

4. That with regard to the conténts of paragraph 8 of the written
statement, the applicant states that he has challengéd the imposition
of the penalty imposed by disciplinary authbrity and the grounds for
the challenge would be addressed to at the time of heari.ng'of the

application.

5. That with regard to the contents of pafagraphs 9 and 10 of the
written sfatement, the applicant reiterates and reaffirms the contents -
of paragraph 4.9 to 4.13 of the original application. It is stated that
thé contentions of the respondent/BSNL in their written statement to
the aforesaid paragraphs have been dealt with in the rejoinder filed

by the applicant to their written statement and the applicant prays

- .. the leave of this Hon’ble Court to refer to and rely upon the same. _

?YAV’W& e~ fﬁM
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. 6. That with regard to the contents of paragraph 11 and 12 of the

written statement filed for and on behalf of the respondents 3 and 5,

the applicant states that the grounds taken by the applicant are good

grounds for grant of the relief prayed for. The respondents have not been
able to bring 6n record any material to show that the allegations leveled
against the applicant ére sustainable to any minimal extent even. The
respoﬁdents hax;e clearly avoided making any statements regarding

specific’ isSues raised by the applicant in the application and as such,

appdrently the applicant is entitled to be granted the relief/s prayed for in

the application.

7. That with regard to the contents of paragraph 13 of the written
statement, the applicant states that he has challenged the impoéition |
of the penalty imposed by disciplinary authority and the grounds for
i : .the' chal‘l‘enge would be addressed to at the time of hearing of the

application.

8. That with _fegard to the contents of paragraph 14 of the written

. |
statement, the applicant reiterates and reaffirms the contents of

~ paragraph 6 and 7 of the application. -

9. That with regard to the contents of paragraph 15 and the prayer
.clavuse‘ of the written statement under consideration, the applicant
-réitc_:rates and reaffirms that in the facts and circumstances of the case,

‘he is entitled to all the relief /s as prayed for in the application.

Verification

P*raww—;k Ko, P”\M :
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) s I, Sri Pramod Kumar Pathak, s/o 'Iate Jogendra Nath Pathak,

: ' - aged about 43 years, working as a Sub-Divisional Engineer (phones),

__— - Bharat Sanchar Nigam Limited, Bishwanath Charialli, resident of

M_ilénpur, Bishwanath Charialli, Sonitpur, verify that the contents of
! paragraphs .........ccocviviiiiiiiins cveeeinnn, are true to my personal
knowledge and the contents of paragraph ....................... are

believed to be true on legal advice and that I have not suppressed

N anf’rnaterial fact.

3 e - .

' Date:

' Place: Signature of the Applicant.
E 8 R




