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sg;rved on Mr. G. Baishya, learned Sr.
Sg:anding Counsel for the Union of India and
Nﬁr. B. C. Pathak, learned counsel appering

f(gr the BSNL.
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Mrs.U.Duttq, for the

Applicant is present. No written statement has

learned counsel

yet been filed by the Respondents. On the
prayer of Mr.B.C.Pathak, learned counsel for
the BSNL, cdll this matter on 20.08.2009

o

e

awaiting written  statement  from
00.3. ) Respondents. %
(M. Wm) (M.R.Mohanty)
a8 W Mefnber (A) Vice-Chairman
T C‘%W ho e m -
W oddvin prW\ wagd.  28.08.2009 No written statement has yet been
~ filed in this case.
511818 Call this matter on 08.10.2009
Copieh A orvoler ' awaiting written statement from the
M Respondeats.
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JQ/O/ M’f/"‘:;?/ 4o Respondents in the address given in the
W espon 2 O-A.
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/@ °—9M3 99 (M.K.CHaturveds) (M.R.Mohanty)
3 7. ol 8905 [P vember®) Vice-Chalrman
| 08.10.2009 None appears for either of the parties.

No wiritten statement has yet been filed by the

Respondénfs in this case.

Call this matter on 11.11.2009 awaiting

wiitten statement from the Respondents.

Send copies of this order to the
Applicant and the Respondents in the address

given in the O.A.

{M.R.Mohanty)
Vice-Chairman
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Reply has not yet been filed despite -
- +.passage” of almost eight rmonths, Last

... .opportunity is granted to Respondents to
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, 939 next week and he has to file rejéinder in
P 30 of 2009. '
, b'urtheimore, learned counsel for
applicant states that he has to take

o ’ instruction from him. In the circumstances,
5. he prays for adjournmentﬁhe case. Mrs. M. }s
‘ J - Das, Sr. CGSC appearin; for Respondents
P has no objection. '
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CENTRAL ADMINISTRATIVE TRIBUNAL
GUWAHATI BENCH

Original Application No.32 of 2007
: And
Original Appiication Nnﬂ{) «)f 2000

Dme of Order: This the 2‘3 day r)t h«*hmwry 2010

The Hon’ble Shri Mukesh Kumar Gupta, Judicial Member

The Hon’ble Shri Madan Kumar Chaturvedi, Administrative Member

Shri Anjan Kumar Dutta

So Late N.G. Dutta

Working as Deputy General Manager, RGNL

Tezpur Assam Circle

Triveni Complex, Kocharigaon .
Tezpur « 784001, .Applicant in both the QA5

By Advacate: Mr. M. Chanda alongwith Mrs. {1.Dutta
-Versus-

The Union of India
*. Represented by the Secretary to the -
‘Government of India
Ministry of Communpication and infnrmaunn Ersr‘!moingy
Department of Telecommunication (8TG-111 Section)
Sanchar Bhavan, 20 Ashoka Road
New Deihi ~ 110001, :

ot -
:

2.  Bharat Sanchar Nigam Limited
{A Govt. of India Enterprise)
Represented by the Chairman and
Managing Director, BSNL
Registered office - Statesman House
Barkhamba Road, New Delhi - 110001.

3. Under Secretary (SNG)
- Ministry of Communication IT
Department of Telecommunications (STG Bt a?&,hm’t)
Sanchar Bhavan, 20 Ashoka Road
‘New Delhi - 110001. .Respondents.in G.A, Nﬂ 3242007

By Advocates: Ms. U, Das, Addl. CGSC
Mr, M.R.. DPas & Mrs. P. Das for BSNL



2 0.A Nog32/2007 & 30/2009 )‘

The Union of India

Represented by the Secretary to the

Government of India

Ministry of Communieation and Information Technology
Department of Telecommunication (§TG-111 Section) _
Sanchar Bhavan, 20 Ashaka Road : '
New Delthi - 110001, |

2. Bharat Sanchar Nigam Limited
(A Govt. of India Enterprise)
Represented by the Chairman - Cum
Managing Director, BENL
Registered office - Bharat Sanchar Bhavan
Harichandra Mathur Lane, Janapath
New Dethi ~ 110001,

3. Desk Officer (Vig 11}
Ministry of Communication and 1T
‘Department of Telecommunications (Vigilance I Section)
W 015, Sanchar Bhavan, 20 Ashoka Road
New Deihi - 110001.

4. Union Public Service Commission
Represented by its Secrefary
Dholpur House, Shahjahan Road,
New Delhi - 110011 Respondents in QA No. 2

By Advocates: Mrs. M. Das, Sr. CGSC
Mr. M.R. Das & Mrs. P. Das for BSNIL.

sseerErLIBALL

ORDER

MUKESH KUM%R GUPTA, TUDICIAL MEMBER

Since issues raised in these two 0O.As, filed by Anjan
Kumar Dutta, are overlapping, the same are being dealt with by

present. common order.

2. Vide O.AN0.32/2007 he has challenged validity of
impugned letters dated 29.09.2003 (Annexure-4) and 23.11.2006
{Annexure-7) whereby certain officials including junior to him have
been promoted, exctuding ‘him. He also seeks direction to the

respondents to open the sealed caver and promote him to the cadre of

<\q




3. O.A NosI2/2007 & 30/2009

SAG from refrospective date with all consequential benefits including
costs. Further he seeks direction to the respondents to produce
minutes of DPC proceedings held in Juneffuly 2003 including his ACRs

and if his claim for promotion was rejected hased on nucommunicated

proceedings, then the same be quashed and direct holding Review
DPEC, consider him ignoring such bncommunicated/downgraded ACR,

it any.

3. Vide 0.A.N0.30/2009 challenge has been made to Charge
Memo dated 02.08.2004 which culminated into penalty of “censure”

inflicted vide order dated 31.01 2008

4. In nntshell, on examination of the entire records, we find

that admitted facts are, applicant who is a-1TS Group ‘A’ 1983 batch

joined the services as Probationer on 17.01 1986, promoted as -

Divisional FEngineer (§1S Grade) vide order dated 23111989,
promoted to Junior Administrative Grade (JAG) on ad hoc basis op
14.02.1906 and regularized in JAG wef. 20.08.2001. He was dve for
promotion to next higher grade i.e. Senior Administrative Grade
(SAG). Vide order dated 23.07.2003, sixtynine JAG officials were
promoted to SAG. Officials at serial Nos.60 to 69 are stated to be his
juniors. He was not pramoted to SAG and his name did not find place

in the aforesaid order.

5. Charge Memo dated 29.08.2003 had heen. issued under
Rule 14 of CCS (CCA) Rules, 1965, which culminated into penalty of
reduction in scale hy one stage for a period of one yesar. Befare it,
Rule 16 proceedings were initated vide memaorandum dated

22.08.2003 alleging certain nisconduct. In continuation of said




4 O.A Nox32/2007 & 30/2009 ‘

memorandum another memorandum was issued on 02.08.2004. The
gravamen of the charge had been that he committed the fraud in

collusion with private subseribers of telephone numbers detailed

Canada Corwer, Nasik Road by visiting the Exchaunge at night times

and tampering with the meter readings using secret passwords. |

Thereby he cansed huge revenue loss to the Department for self
monetary benefits. Vide statement of imputation, it was stated that he
was in overall charge of said Exchange and holding exclusive
posséssion of the Password Management Commands with which inter
N alia, meter reading of any telephone number could he manipulated.
Scrutiny of meter reading statements, detﬂiled‘timrein, revealed that
there was increase and decrease in the meter reading though there
should have been continuous increase in the meter r_‘eadin.g of any
working telephone. Thus, it was alleged that he failed to maintain
sbsoltte integrity and devotion to duty and acted in a manper,
unbecoming of a Government servant. Allegations made therein were

, denied vide communication dated 30.09.2003. He also prayed for

halding regular departmental proceedings, which prayer had been

acceded to and, therefore, an oral enquiry was held. Presenting

§ Officer as well as Inquiry, Officer had been appointed and regular
disciplinary proceedings were undertaken. Inquiry Officer submitted

his report dated 15.09.2006 holding that the article of charge ‘not;

proved’. The matter was referred to Central Vigilance Commission
(CVC) which observed that on the basis of role and responsibility of
: applicant who was in charge of the Exchange, it can be inferred that
he was responsible for any irregularity committed or accurred with

regard to major Exchange faults leading to revenue loss. There was
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abnormal decrease or increase in the meter reading due to technical
fault, which was a supervisory lapse on his part. Hence, charge was
proved fo that limited extent, which warranted imposition of mineor
penalty of “censure”. Vide menmmﬁdum dated 05.12.2006 the
Disciplinary Aathority agreed with the CVC and granted an
opportunity to the applicant to make a representation against

aforesaid findings, if any, within the time limit prescribed. Thus, the

Disciplinary Authdrity differed with the findings recorded hy inquiry

Officer. He, indeed, made a detajled representation dated 27.01.2007

and prayed for his exoneration and also requested that the advice of

CVC be ignored. Thereafter, matter was referred to UPSC and vide its

advice dated OR8.01.2008 it concurred with the view of CVC that

- charge was partinlly proved. Ultimately, Presidential order dated

31.01.2008 imposing aforesaid penalty of censure had been issned.

8. The basic contentions raised by the appﬁcant are as
follows:

a) Vide. order dated 23.07.2003, as many as ten juniors who
figured at serial Nos60 to 69 were promoted to SAG
overlooking applicant’s claim. Representation made did
not yield any positive result, rather vide communication
&ated 26.09.2003 (Annexuve-4) he was conveyed that he
was assessed as unfit by DPC held in June/july 2003.
Placing reliance an (2008) 8 SCC 725, Dev Dutt vs. Union
of India and others, it was urged that downgraded ACRs
ought ko have been conveyed, which had not heen done. At

no point of time he was conveyed any adverse ACR.
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6 0.ANos32/2007 & 30/2009

Though vide order dated 29.01.2004 (Annexure-5) he was
recommended for ad hoc promotion in SAG of I'tS Group
‘A’ service, but i had not been given effect to, In reply to
varibus representations made on said suhject, vide
covmunication dated 23.11.2006 hé was conveyed that
recommendations of DPC held after August 2003 were
kept in sealed cover as disciplinary proceedings were
initiated against him during August 2003. it wss
contended that since no disciplinary proceedings were
pending when DPC was held in Junefjuly 2003, there was
no justification to assess him unfit or to follow ‘sealed

cover procedure’.

Charge Memo dated 22.08.2003 had been issued belatedly
for an alleged incident of 1995-96. tven the said
proceedings were not concluded expeditiously and it took

more than four years to finalize it. Departmenta)

proceedings were prolonged without any justification and

inordinate delay had been caused in initiadon as well as
conclusion of =aid proceedings, which caused serions
prejudice. Placing reliance on 1990 Supp SCC 738, State
of Madhya Pradesh vs. Rani Singh, it was emphasized that
sinée there was no explanation offeired for the inardinate
delay in initiation as well - as finalization of said
;5;*0::eedings, there is no justification in either initiating or

concluding the said departmental proceedings.

Allegatians made vide Memo dated 22.08.2003, which was

improved by issuing another memo dated 02.08.2004 had
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been denied in specific. Though request was made to
supply certain documents, 12 in number as well as to
examine 7 witnesses, said re.quesf, had not heen duly
app?éciated, Only 3 out of 12 docnments were supplied.
Sim¥farly, only 2 out of 7 wilnesses were examined. It was
further highlighted that documents listed at serial No.4
vide Annexure-1ll of the charge memo dated 02.08.2004
had not been supplied. Specific averments made on this
aspect were . totally ignored and, therefore, serious

prejudice was caused to him.

The charge levelled was vague and nm; precise. As per
settled law and requirement of rule, charge must be
specific and distinct. He has been punished for an
allegation namely, lack of supervisory role, which did not
form part of the cha.rge. it is well settled law that a person
cannot he penalized for an allegation for which he had not
heen tried and which was not made part of the charge

levelled against him.

He had heen exonerated by the Inquiry Officer. Said
findings had never heen disagréed. The Disciplinary
Authority without recording tentative reasons for
disagreement straightaway punished him. M’erely hecause
CVC as well as UPSC observed that due to techuical fault
supervisory lapse on his part was established, is
incousequential. CVC as well as UPSC have inferred that
he was in boséessi:)rw of highest commands of Exchange

and there was abnarmal increase or decrease in the meter

T T T
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reading withou! any hasis. J)opu,mem;s'listed at serial No4
vide charge memo dated 02.08,2004 was a material
document wamely, computerized sheet, hard copy
avail';cble with the Exchange as narrated by Shri Sandeep

Kn!vi"‘%dkar, ADE E-10R in his letter dated 02.0'7.1 906,

On the one hand UPSC in its recommendation dated
08.01.2008 clearly observed that Disciplinary Authority
had not made available any evidence to show that
applicant cansed huge financial loss of revenue as well as
quantam- of loss had not heen specified, but on the other
hand made an ohservation that he heing a DGM and
holding administrative control of the Exchanges in Nasik
was in 'possession of ir.rum.rl:a.n!f passwords by which he

manipulated the mefer reading of the givea telephone

numbers. Learned counsel emphasized that said findings

a_re.contradictm'y in nature. When there was no evidence
to link the allegations levelled against him, how he could
be made responsible for certain snpervisory lapses
particularly, i,xi the absence of making the same as part of

the charge.

Placing re}i:;z,.me on Guidelines for ‘Arrangement of
Password Grouping of Various Commands into Different;
Classes ‘And Remedial Measures To Avoid lLeakage Of
Revenue By Misusing Certain Commands In E10B
Exchanges’, issuned on 26.2.1991 (Annexure-2()), it was
emphasized that the Password Authority is vested with the

DE and not with the applicant.
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Reliance was also placed on (2004) 2 SCC 570, Union of
India and another vs. Sneha Khemka and another,
particularly para 23 to eontend that as the order of

Disciplinary  Authority  which - has severe  civil
WL

consequences, is not supported by any reasons and there’

was no justification to impose impugned penalty of
censure. A decision must he arrived at on “some
evidence”, which is legally admissible. The Pprovisions of
the Evidence Act may not bhe applicable in departmental
pmneedings, but the principles of naturai Justice are.
Suspicion has no role to play. (2007 1 SCC 318,
Gavernment of A.P. and others vs. A. Ven kata Raidu, para
Q in particular, was ciled to contend that it is settledA
principle of patural justice that if any materia) m songht to
be used in an enquiry, then copies of that material should
be supplied to the pAarty against whom such enquiry is
héld. Further a chargesheet shonld not he vaque; it should
be specific. (2006) 4 SCC 713, Narinder Mohan Arya vs.
United India Insurance Co. Lid. and others, particularly
para 26 was relied upon to contend that the cirenmstances
under which the findings arrived at in the departmental
proceedings can he successfully ;wesl;ioned by a
delinquent before the court iru:h.xding where the lnquiry
Officer traveled beyond the charge and any punishment
imposed on the basis of the findings which ‘was not the
subject matter of the charge is ‘wholly ilegal. Further
reliance was placed on (2006) 5 SCC 88, M.V, Bijlani vs.

Union of India and athers, pa.rticuia.riy paras 14, 19, 23

4,‘
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and 25 to contend that Inquiry Officer performs a quasi-
judicial function. While analyzing the documents and
ar.r:ivi_ng at a conclusion, he must not take into
consideration any irrelevant fact or refuse to consider the
w L :
retevant facts. He cannot shift the burden of proof. He
cannot. reject the relevant testimony of the witnesses anly
on the basis of surmises and conjectures. 1t was further

urged that the Disciplinary Authority cannot proceed on a

wrang premise where the charges were vague. Lastly,

reliance was placed an (2004} 13 SCC 797, SBI and others

vs. Arvind K. Shukia, to contend that the findings even
recorded in favour of the charged em playee, Disciplinary
Authority can certainly take a different view but it is
required to record its tentative reasons and’ give it to the
delinquent officer and provide him an opportunity to

represent, hefore recarding its ultimate findings.

in the ahave hackdrop, learned connsel for applicant

vehemently con tended that he is entitled to relief as prayed foc.

8.

Contesting the claim made hy applicant and hy filing

separate reply in these two OAs, it was stated that e was duly

cansidered hy DPC held in Junefjuly 2003 against vacancy year 2003-

04 and was assessed “unfit”. As such, he could not be promoted to

SAG alongwith his juniors in JAG, vide order dated 23.0°7.2003. SAG is

a selection post and one has to achieve the prescribed Benchmark of

‘very goad’. As per instructions contained vide para 6.3.1 of DOPY

O.M. dated 10.04.1089 read with subsequent (.M.s dated 27.03.1997

and 08.07.2002, the henchmark for promotion to SAG is Very Good’.

ey ;;;‘“‘.:'-"W“‘“‘ paiiiiine
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A conscious decision had been taken hy UP‘S%%C' that an officer altajning
at least 4 ‘Very Good’ gradings ot of 5 ACRs, should he assessed as
fit for promotion and said decision was applicable to all DPCs
pertaining to the vacancy year 2003-04 and subsequent years. Merely
becanse he wasadeclared untit, he could not he allowed to challenge
his won-promotion o SAG vide order 23.07.2003. Subsequently,
charge sheets nuder Rules 14 and 16 were issned on 29.08.2003 and
22.08.2003 respectively. In view of above departmental proceedings,
his case was considered hy subsequent DPCs and recommendations
were kept in sealed caver. Ms 1], Das, learned counsel for respondents
in O,AN0.32/2007 produced the minutes of DPC as well as his ACRs
and contended that applicant had not attained the prescribed
henchmark and, therefore, was rightly declared “unfit” by the
Selection Committee. Reliance was placed on Union Public Service
Commission Vs, Hirayanala) Dev and others, AR 1968 SC 1069, to
contend that jurisdiction to wmake the selection is vested with the
Selection Committee. The Selection Committee has to make selection
hy applying the same yardstick and naorms as regards the rating to he
given to the officials, who were in the field of choice by categorizing
the concerned officials as “Ontstanding”, “Very Good”, “Good” eto.
This function had to be discharged by the Selection Committee by
applying the same norms and tests and the selection was alsa to he
made by the Selection Committee as per rules. Tribunal has no role to
play in such selection. Reliance was slso placed on Dalpat Abasaheb
Solunke ete. Vs. Dr B.S. Mahajan etc, AIR 1990 SC 434, to contend
that: whether a candidate is fit for particular post ar not has o be
decided by the duly constituted Selection Committee which has the

expertise on the subject. The court has no such expertise. The




12 O.ANox32/2007 & 30/2009

. decision of the Selection Committee can be interfered with énly on
limited grounds, snch as illegality or patent material irregularity in
the constitntion of the Committee or it procedure vitiating the
Selection or proved malafides affecting the selection etc. Nuton
o
Arvind (Smr) Vs. '\i'_}'r;ion of Indja and another, (1998) 2 SCC 488, was
cited to contend that, when a high level committee had considered the
respective merits of tho candidates, assessed the grading and
considered their cases far promotion, the court will not sit aver the
assessment made by DPC. Same view was taken in Anit Katiyar (Mrs)
Vs. Union of India & others, (1907) 1 Q1R 153. }i;.ven very recently in
Union of India and Another Vs. S K. Goel and others, decided on
12.02.2007 Hon’ble Supreme Court held that DPC enjoys full
'discretion to devise its methods and procedure for objective
assesgment of suitability and merit of the candidates being considered
by it. In the aforesaid bhackground, learned counsel vehemently
contended that applicant has failed to make out ény case warranting
Judicial inteff‘erence. With reference Mo records prodoced it was
pointed out that his ACRs for the period of 1997-98 to 2001-02 were
considered by DPC while considering his case for SAG against
vacancy year 2003-04. As the grading made in said ACRs was not

“Very Good’ for four years, he had no claim at all.

9. .By tiling reply in 0O.AN0.30/2009 i was highlighted that
there was na delay in initiating di#c:iplinary proceedings against. the
applicant. As and when the irregulariies came to its notice an
investigation was conducted and chargesheet was issued after
folowing due procedure such as obtaining advice of the CVC,
approval of competent auAthor.it.y etc. His request for providing

additional doecuments was allowed after considecing their relevance to
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its case. No prejudice was caused to him and he was afforded full
opportunity during course of enquiry, CVC was justified to advice the
Disciplinary Aul:hor.ity and based on its advice and other records of
the case the Disciplinary Anthority came to the conclusion that
sllegations against  him  were es:mblishéd. Furthermore, the
Disciplinary Authority has been vested with the power to disagree
with the findings of Inquiry Officer. There were valid reasons and
justification to disagree with the Inquiry Officer as the Inquiry Officer
has failed to take into consideration vital material, evidence brought
on record. UPSC tendered its advice after a thorough, judicious and
independent consideration of all the relevant; facts and circumstances
of the case. After analyzing the findings of the Inquiry Officer and
-evidence on record, documents made available, UPSC rendered its
advice which is self-contained and self-explanatory. The competent
aur,ht;ri!y duly considered the records of the case and advice of the

UPSC and decided to accept the same since, which advice was a

reasoned one. The allegation that UPSC was influenced by the advice

of CV(. was denied. It was further stated that both the institutions are
independent and arrived at their own individual conclusions. He was
afforded ap opportunity of making representation after the
Disciplinary Authority decided to disagree with the findings of the
Inquiry Officer and, therefore, no prejudice was caused to him,
stroagly emphasized learned c:ou,ﬁsei for respondents. Our atteotion
was drawn to the enquiry report partir:ular]’y to the deposition of Shri
Qandeep Kolwadkar SW-1, Shri N.A. Kntkarni and Shri D.D. Wani,
DW1 and DW2 respectively. SW1 in his deposition had confirmed that
the applicant was incharge of E-10B Exchange maintenance and

password was with him. He further confirmed that after December

/}.‘
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1985 the exchange keys were with the CO and he only used to open

and lock the exchange daily. Similarly, DW1 who was introduced as

Technical expert in E-10B exchange narrated the possible reasons for
snch errakic behavionr as undee:
“iy T Malfonctioning of the rack which may result in Zero
Meter Reading (ZMR) for all the numbers from that
rack
iiY For the entire exchange to show Zero Meter
Reading, it can be either due to malfunctioning of
Charging unit or use of MMRAZ command
i) One man made reason for erratic meter reading
could be the possibility of misusing the ABOMU
command. In such a case of man made misuse of
N AROMU command, it is recarded in the Y]DB log file
of the exchange.”
Similarly, DW2 wha was working as SDE (Mobile), Nashik had stated

as follows:

“0  after major exchange fault op 06.05.1996, the meter
reading of the entire exchange was reset to 000

iy The Meter Reading for all the subscribers were
added manually to the previous Meter Reading of
30.04.1996 on the basis of average of calls made
during earlier periods

i) He also deposed that applicant’s visits to the
exchange were occasional.”

It is undisputed fact that these witpesses were examined

and cross-examined hy the applicant at length.

10. in the ahave backdrop, Mrs M. Das, learned Sr. C.G.S.C.
forcefully contended that there heing no merit in the claim made, O.A,
deserves to be dismissed. Mr M.R. Das, learned counsel appearing for
ASNL contended that BSNL had no role to play in the charge Mema
issned and action taken thereon, and, therefare, he had 'nnthi.ng more

to add.

A
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11. We have heard learned counsel for parties at length,

perused the pleadings and other material placed on record hesides,
the original reéo;rds produced by the respondents in O.AN0,32/2007.
We have also ﬂexan'x.ined various citations uged by the parties as
noticed herei.na;){gv;, We may also note that M.P.No.14/2008 had been
filet by applicant for production of CRs. As the CRs had been
produced, no further order is required in said M.P. On examination of
the matter and upon hearing the parties, the question which arise for
consideratioﬁ are:

1)  Whether there was any juskification to exclude the

applicant from the order dated 23.07.20037

2}  Whether the respondents’ action in adopting the sealed
cover proceduyre while considering him for SAG was

Jjustified?

3) Whether the departmeutal proceadings initiated against bim
. which culminated in the penalty of “censure” requires any

Judicial interference?

12. As noticed hereinabove, we have examined applicant’s CR
“as well as DPC minutes dated 30™ June, 1™ and 2™ July 2003, as
produced by the respondents, perusal of which reveals that said DPC
' considered applicant along with various ni:hér officials for the vacancy
{ years 200203 and 2003-04. We have also perused the applicant’s
E ACR for the years 160708 to 2001-2002 which were considered and
- taken inta account by the afarenoted DPC. The record further reveals
that he was considered for the vacancy year 200304 and assessed as

[

%\unﬁt“, which was the basic reason for vot including him vide order

Py

.
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dated 23072003 whereby 69 officials were promoted to Sr.

Administrative Grade of FIS Group ‘A’. It also reveals that he had

been graded in the ACRs concerned as, ‘qood’, ‘very good’, ‘average’,
‘good’ and ‘ver;r good’ respectively in the concerned vears, It is not in
dispute that gg}icfimark prescribed for the s:l’aid post: has been “Very
Good” and as per UPSC policy/guidelines, an officer aﬁt;a’ming st least
4 very good grading out of 5 ACRs alone should be assessed as fit for
promaotion, which policy decision was applicable to all DPCs

pertaining to the years 2003-04 and subsequent years. Examining the

present case on the touchstone of above policy decision/guidelines, it
| e is clear that the applicant had not attained 4 “very good” grading out
| of 5 ACRs, considered for the vacancy year 2003.2004. On this hasis,
‘ our considered view is that applicant was rightly found “unfit” by the
coxlgrerned IPC. As far as the DPCs held subsequent in the charge
memo dated 29.8.2003 issued under Rules )'!.1 and 16 of CCS (CCA)
| respectively are concerned, It ‘is the categorical stand of the
respondents that it adopted sealed cover procedure. fn such
circumstances even iff he had been recommended for promotion vide
order dated 29.01.2004 is concerned, as by thal time departmental
proceedings had heenv initiated against him, he was rightly and justly

not promoted. The law on sajd aspect is well settled that iF t.he?\

departmental proceeding is initiated or a person who is suspended on
the day DPC had met or such promation order issued, such delinquent.

officials need not be promoted. Keeping in view the aforesaid rule

ilegality in the communication dated 23.11.2006 whereby he was
conveyed that since disciplinary proceedings were injtiated against

him in August 2003 the recommendations of PC held thereafter had

N

position and in the given facts of present case, we do not find any
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been kept under sealed cover as per Government rules and
instructions. In this view of the matter, we do not find any justification

in the contention raised by the applicant.

13. in wew of the discussion made hereinabove, we have no
hesitation to (:gii‘b}i}de that the reSpondents; action in finding him
“unfit” vide DPC held in June/july 2003 as well as adopting sealed
cover pracedure by DPCs held subsequent to August 2003 did not
suffer any illegality warranting any judicial interference. Therefare,

the first twao issues noted hereinabove are answered in negative.

14. Coming to the third jssue noted hereinshove, at the
outsel, we may note that scope of judicial review in departmental
proceedings has been laid down in wnequivacal term by Hon’ble
Supreme Caourt in B.C. Chaturvedi vs. Union of India, relevant portion

of which is quoted below:

“Yudicia) review js not an_appeal from a decisiop byt
a review of the manner. in_shich. the decision is made. Power of
judicial review is meant to ensure that the mdmdual recexves
fair treatment and pot to ensure that the con 2
authority reaches is necessarily. gorrect.in the SLVQ of th &.mm:;
When an inquiry is conducted on charges of misconduct by a
public servant, the Court/Vribunal is concerned to determine
whether the jnguiry. was held by a competent officer or whether

rules of gguai ;usttce are comghgd w;tl;. Whethex the findings
the authority

entrusted with the power to ho]d mqulry has jurisdiction, power
and autharity to reach a finding of fact or conclusion. But that
finding must be based on some evidence. Neither the technical
ruls uﬁm.zi@ﬁﬁ_c_t..n..grm_tm:._nf of fact, or evidence as defined

therein, apply to disciplinary proceeding. When the authority
accepts that evidence and conclusion receives support

therefrom, the dlscxplmarv authority is entitled to hold that the
delinquent officer is guilty of the charge. The Court/Tribunal in

its power of judicial review does nat act as appelate authority

to reappreciate the evidence and to arrive at its own
independent findings on the evidence.”

%\ {emphasis supplied)
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15. The basic issue which requires congideration is whether
there is any justiication warranting re-appreciation of material,
findings and conclusion arrived at by the Disciplinary Anthority
namely, the Pmcldpnr of India. We may note that vide starement of
imputation of mﬁmﬂduct, appended :alt’._n.tgwit{h~ charge memao dated
99 08.2003 it had heen abserved that applicant as DGM (Imp) was in
overall charge of E.10B FExchange Nasik, and had in his exclusive
possession the Password Management Commands with which inter
alia the meter reading of any telephone no., details of which provided
therein, conld be manipulated. Para 3 thereof iS\\Specii:‘ic narrated that
scrutiny of meter veading of various stm:e;.‘mems of telephoue numhers
detailed therein revealed that there was increase and decrease in
meter reading though there should have been continuous increase io
the.meter reading of any working telephone number. SW1, Sandeep
KalwaAdk,ar, the then ADET Nasik bad in specific confirmed his earlier
statement, that the applicant “was in charge of E-10B Exchange
maintenance and password was with pim”. He further stated that
no password was handed over to him i.e. Sandeep Kolwadkar. He had
further depos;ed tiat “after December 1005 the Exchange keys were”
with the applicant aud he only used to aepen and lock the Exchange
daily. Similarly, N.A. Katkarni, DW1 in kis depasition highlighted the
reasons for errafic behaviour of the meter reading. DW?2 in his
deposition in  specific stated that the f.requeﬁcy of visit by the
applicant to the Exchange were aceasional. When we examined this
aspect vis-a-vis the findings racorded by the Inquiry Officer we find
that the Inquiry Officer has totally overlooked these material aspects
while arriving at his conchisions and in such circunpstance, the

Disciplinary Authority was fully justified and had good and sufficient




W

k34 (LA Nox32/2007 & 30/2009

reasons to disagree with the findings recorded by the lnquiry Officer.
In our opinion, in the given circumstance, no exception can he taken
by the applicant to said course of action. As far as the contention
raised thalt no d"i'}:agmement note: was recorded by the Disciplinary
Authority, is cofftérved we find the same is l:t;!:aiiy misconceived as
the Disciplinary Authority had in its mema dated 15.12.2008 vide para
2 specifically recorded that an the basis of the rale and responsibility
of the applicant it can be inferred that he was in possession of highest
command of exchange. 'I'herejfon.-z, he was respansible for any
irregj«.!?ari!:y commitled or occurred with regard to major exchange
faults leading to revenue loss. There was abnormai decrease or
increase in the meter reading stated to be duve to technical fanlt is the
supervisary lapse on his part. Said ohservations are, in our opinion,
reasons for disagreement. Vide said Memo dated 05.12.2006
ap piicéﬁnt was afforded an opportunity to make a répresen tation which
opportunity he indeed availed by submitting a detailed representation

dated 27.01 2007.

16. Based opn the assessment of evidence the Inquiry Officer
though ohserved that the charges were not proved, we find thal the
CVC, the UPSC as well as the Disciplinary Anthority 'wex.'e Justified to
disagree with the findings of the Inquiry Officer, for which they had
enough material to justify. When three witnesses in specific poinfed
out that after December 1995 the exchange keys were with him, he
used fo open and lock the Exchange daily, the erratic behaviour of the
meter reading because of malfunctioning of the rack as well as misuse
of AROMU command and frequent visits by the applicant ta the
exchange, how the applicant conld he ahsotved of his supervisory role.

We may note that the applicant has heen punished by imposing a
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minimam  penalty of censure only based - on - preponderance of
probability and holding that he being in administrative control of all
the exchanges in Nasik and in possession of the im portant passwords
the statement ot’. imputation, a specific allegation was made against
him that a scrutiny of meter readings of various telephone numbers
revealed that there was increase and decrease in the meter reading
though there should have been continuons increase in the meter

reading of any working telephone.

3

17. As far as reliance placed on Speha Khemka (supra) is
concerned, we may observe that said judgment itself says that if a
decision is arrived at on "some evidence®, which is legally admissible,
the same cannot be questioned. In present case, there had heen
over;;'helm.ing evidence against the applicant and, rherefore, sajd
judgment basically did not support his case, rather it goes againsk
him. As far as A. Venksta Raidu (supra) is concerned, in our
considered apinion, the charges levelled against the applicant were
specific and not vague, as prajected. The statement of article of
charge has fn be read alongwith imputation of misconduct. When read
together, in the present case, we do not find any ambiguity in the
same. The same in specific alleged that he was in overall charge of E-
108 Exchange and, therefore, it cannot he accepted that he has heen
punished for an alegation which has not included in the Charge
Memo. Similarly, it has not heen shown as to how the document No .4,
the listed documents had heen used against him by any authority. As
long as a document is listed .but not used against the delinquent
official it need not be supplied. Similarly, Narinder Mohan Arya

{(supra} is slso inspplicable in the facts and circwmstances of present.




2} ' 0.4 Nos32/2007 & 30/2009

case, particularly when the inquairy Officer had not traveled beyond
the charge and the punishment was hased on the findings. MV,
Bijlani (supra) alsods totally distingnishable in the facts of the present
case as in present case it is the Inquiry Officer who had not analyzed
the documents properly and totally Jgnored the vital material
deposition made by the witnesses which basically pointed ont the guilt
of the applicant. Arvind K. Sh ukla (supra) is alsao of nu assistance to
him as the Disciplinary Antharity had taken a different view than the
findings arrived at by the Inquiry Officer, for the cogent and relevant
reasons. Similarly, we do not find any justification in the contention
raised that there had been delay either in initiating or concmdiri‘g said
proéegdiugs, We méy note that said contention had not heen raised at
the earliest. Applicant. had participated  in  the I)i#cip}in ary
Proceedings without any demur, and at this stage, atter «:onéh;sion of
said proceedings, which cniminated into minor penally of censure, he
is preclrded from raising such contention. Moreover, na prejudice has
been established by the applicant hecause of said alleged delay, Thus
the judgments on which reliance had been placed by the applicant are
of no assistance to him in the pecufiar facts and circu msﬁan«:es of the

present case.

18. Taking an overall view of the matter and in view of
discussion made hereinahave as well as finding no wmeris,

0.A.Nos. 3272007 and 2009 are dismissed. Nao costs.
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JUDGMENT & ORDER (CAV) G

(& | ‘fa/agatra J)
The wrlt petltloner hereln filed Onglnal Appllcatlon No OA

| 'No 32/2007 challenglng the order beanng No. 315 21/2003 STG III dated

23 11.2006 (Annexure -7 series to the WP(C) No. 5615/2010) and No. 315—

21/2003-STG-III dated 29 .09.2003 (Annexure -4 to the l/l/P (C) No 5615/2010), |

issued by the respondents rejecting the prayer of the petltloner for -

'c-onslderation of hls promotlon to the cadre of Senlor Admlnlstratlve Grade of

' Indlan Telecom Servrce (Group A) and another Orlgrnal Appllcatlon belng O A

No 30/2009 challenglng the legality and valldlty of the memorandum of charge ..

dated 02. 08 2004 (Annexure -6 z‘o the WP(C) No. 5617/2010) and the order of
penalty dated 31.01.2008 (Annexure 17 to the: WP(C) No 5617/2010) Both

the Onglnal Appllcatlons belng OA No 32/2007 and OA No 30/2009 were

dlsmlssed by a composrte Judgment dated 25 02 2010 Belng aggneved the

petltloner has ﬁled these two writ petltlons belng W P (€ No. 5615/2010 and

W.P.(C) NO.5617/201Q._

.,

35
£

Since the lssues ralsed in the onglnal appllcatlons were addres“s'edf'j_ji

by a composrte Judgment it would be expedlent for aVOIdlng any confusnon f - .

“\

these two writ petltlons are collated and dlsposed of by a common )udgment

and order.

W.P.(C) N0.5615/2010°
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2. On examination of the records, the facts not in dispute are that o

as an IT"S Group-A» 1983 ‘batch, joined the services ‘on

the petitioner,
| Engineer (STS Grade) by order

19.01.1986. He was promoted as Divisiona

dm'rn'rstrat'rve Grade (J

‘ dated 23.11.1989, to Junior A AG) initial\y on ad-hoc basis

‘ on 14 02 1996 and regu\ansed in JAG w.ef. 20.08.2001 He was due for |

nior Administrative Grade (SAG) a\ong

promotron to the next hrgher grade i.e. Se

order dated 23 07.2003. The '

w'\th 69 JAG off_icra\s who were promoted by

ioner in the feeder grade

officers at Sl. No._60 to 69 who were ]unror to the. petrt

L got promotion but his name did not find place_'rn the said order of promotion

S dated 23.07. 2003. Being aggrieved,'th,e petitioner suhmitted a repreeentat'ron to

the Member (Servrces) Department of Telecom New Delhi on 14 08.2003 and

",prayed for revieW/reCons'rderatron of his promotron (Annexure -3 to the WP (C)

No.5615/2010).

3. . Im_med'rate\y thereafter, the pet‘rt‘roner was’ served by a

Memorandum No.8-99/2003—Vig}H dated 22.08.2003 issued under Ru\e 16 of

CCS (CCA) Rules, 1965 Wrth the charge of misconduct. The pet‘rtioner responded

to- the said memorandum an- submrtted a further 'representat'ron urging for -

o .a'ppro'prrate enqurry stat\ng the charges as base\ess - On the face of such.

representatron _by. another Memorandum N0899/2003'-V'\g.11. d.ate'd'

29.08.2003, the earher charge as communicated DY the Memorandum"dated '. |
r 22.08.2003 was re_vrsed and the "said proceeding cu\minated in a'v'\)a‘rd"rn'g a.

penalty ‘of”‘cens;ure’ by order dated 31.01.2008.

-

4 The OA No 30/2009, Was h\ed'cha\\engingthe said order of
da representatron agarnst

‘penalty of censure. On 14.08.2003 the petrtroner file

W.P.(C) No.5615/2010 : .
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*

" “denjal of promotr

No. DGM(Admn)/X/SAG/

| - pet\troner

ST G- HI dated 29. 0

"Deputy General Manager (Admn.

on and |n response

Rfr & pstg/2 date

thereto, a communrcatron beanng Endst

) Mumba\ W\th that commun\catron, the

‘was furnlshed wrth the copy of the rmpugned

dated 29. 09 2003 (Annexure -4 . to

| pet’rt‘ronerv

unfit! by the. Dep

Ju\y,2003

¢

to the wnt petrtlon),

: pet‘rtroner

‘con,s'\deratron and for ho\drng

‘ pet\troner 's: p

mrt\ated agarnst hi

c'ou\d not be pr_ornoted

By order No 315- 10/200

were promoted on pure\y ad hoc basr

averments is that the DPC |n |ts

" 30.06. 2003 01.07.2003 and 0

pendi‘ng against the

*“iich mighe have 909

- date on which !

5.

- Annexure-

Annexure-

~ for promotron AL that pornt of

The petit'\oners sard representatno

6 series) was frespond

7 ser‘ies)vfro'rn the office of t

(C) No. 5615/2010
W p.{C) No. 5617/2010

9. 2003 \ssued by th

artmenta\ Promotrona\

m. The gnevance of

n the way of promotro

his juniors were promo

the writ petrtron) it

to SAG, ITS Group A

nother group of 93 ofﬁcrals borne

romot\on was not given effect to as a dlSClphnary proceedrng was

meetrng -held dunng

2.07. 2003) had assessed

t\me there was no.

a revrew DPC to provrde

ed by a \etter date

Committee_(in.short DPC) heldin June-.

3- STG IH dated 29.01. 2004 (Annexure 5
s to. the cadre of SAG but the
the petrtroner as it emerged from the V

petrt\oner nor was there any adverse ACR agalnst h\m

n. The petrtloner prayed for re

ted to SAG ITS Group A

n dated 12. 10 2006 (part of

he DOT, New Delhr communrcatrng that

d 07.10. 2003 was issued by the L |

letter No 315 21/2003-

e DOT New De\hr By the sa\d \etter Sy

was drsctosed that the

srnce he was assessed

rn the JAG mc\udrng the

June Juty 2003 \e on
the petrtloner as unﬂt "

drscrphnary proceedrng

his promotuon from the_ Can

d 23 11. 2006 (part of




B a vrgrlance case/drscrphnar\t proceedrng was rnrtrated.agarnst the. pet’rtioner.vinv
August 2003 as such recommendatron of the DPC held thereafter for promotron
to SAG in respect of the petitioner had been kept inf sealed ,cover as per the
Go\rernment Rules. But it was not disc\osed why the petitioner was assessed. |
:"unﬂt’. The petitioner s'uccinctly ‘made assertion that the petitioner h';ad-
| consrstent\y earned very good’ ACRs all through. The pet'rt:roner 'high\'rghted that'

B ~on 20.08. 2001 the petrtloner was promoted to JAG on regular basis vyh'lch
vevent indic’ated that the ACRs at Ieast for the five years prior to 2001 Were |
satrsfactory and fulfrl\ed the requrred benchmark. \‘N.he'n'the DPC were"assessin‘g
the fitness of the petrtroner and other ofﬂcrals in June -July, 2003 how there

~ could be any reason for assessing . the petrtroner' unﬂt on the basis of ACRS
unless the ACRS had been downgraded dehberately and purposefu\ly. Sinte such B
downgradlng was adverse in conseduence it Was mandatory for the respOndents
to communrcate such downgraded ACRS to- the pet’rtio‘ner, but .n'o suchr
-communication was made in th'rs regard. Tt has been further contend'ed by the
pet'rtioner that if the:DPC had aSsesSed the petitioner as ‘unfit’ on th.e‘b:asi.s;' of h
those un- communrcated adverse/downgraded ACRs then those gradinés ought
~to have ‘been rgnored for the purpose of promotron 1t has been emphatrcal\y
stated that mere contemptatron of a drscrplrnary proceedmg would not stand in.

o

- the way of promotion unless thé memorandum of charge was drawn and served :

"oh the officer whose p_romot‘ron was under consideration by the. DPC.' S'rnce the

memorandum “of charge was is_sued on 22. 08 2003 foHowed by another
memorandum dated 02.08.2004 under Rule'16_of the CCS (CCA) Ru|es 1965 rt‘{-

is apparent on the ‘face of record that no d'rs.c'rp\'rnary_proceeding-was.pendrng

w .{C) No. 5615/2010 S ,
(C) N0.5617/2010 T _ . Page 6 0f 25




when the DPC was convened for consrderatlon of promo

such l:lrcumstances could assess the petltloner unflt

6. : : .' . From the affrdavrt-m opposrtlon as ﬁled for the res

B assessed h|m unFt’

) placed ln sealed cover. As per the then e

o respondents contended It |

_thev enq'ulry ’report d

tnon. The DPC under no - i

i

pondent Nos 1-

3, it appears that the - petltroner was consrdered by the DPC held in June-

July,2003 L. e. before lssuance of charge sheet The DPC held |n June July,2003

\ hereas recommendatron of the DPC held afterwards was

xrstlng rules and lnstructlons of Govt

of Indla there was no provrsron to communlcate downgraded gradlng, the

s also asserted that the DPC is. not gurded merely by

the overall gradlng as recorded in the ACRs but they would make thelr own

assessment of the gradmgs \n the ACRs From thelr afﬁdavrt in- opposrtlon |t

- transplres that the SAG is a selectlon post and for promotlon to that grade one .5';-

has to achreve the prescnbed benchmark The petltloner dld not achreve that

benchmark The respondents further stated that there was no prowsron to

communlcate downgraded ACRS Even all gradlng below the benchmark cannot a

be taken as adverse The respondents relterated that the petltloner was-_ "

' consrdered unﬂt agalnst the vacancy year 12003- 04 as per the guldellnes

contalned in DoPT &TOM No 22011/3/88 -Estt. (D) dated 11. 05 1990

i

.7.' The petitioner ‘also challenged the memorandum of charge dated g :

29 08 2003 along wrth the revnsed memorandum dated 02 08.2004 and the K

order dated 31 01 2008 whereby the petltloner was awarded wrth the penalty“".v.i ."

“of censure The petltloners contentlon |n short is that on completlon of mqulry,

‘as conducted under Rule 16 of the CCS(CCA) Rules 1965 he. was served wrthj-‘:

ated 15. 09 2006 along wrth Memorandum No 8/99/2003-"

W.P.(C) N0.5615/2010
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VIG dated 05.12.2006 and the CVC's "advice beéring N0.022/P&T/250-41526

dated 22.11.2_006 '_under a covering letter bearing No.Vig/Assam/43 Pt.-VI/46‘

.dated 09.01.2007 (Annexures 12, 13 and 14 to the writ petition being W.p.(C)-
No.5617/2010). |

8. The petitioner was asked by the - Office’ Memorandum™ dated
0_5'.12.2006-to make répresehtation, if any, against that inquiry report within 15
days. In para-2 of the said Memorandum Adated’ 05.12.2006, the observation as

follows was made and the same is reproduced hereunder.

"Although the Inguiry Authority has held the charges as not.
provea, the Disciplinary Authority has observed that on the basis
of the role and responsibility of Shri A.K. Dutta who was in-.charge -
of the exchange, it can’be inferred that e was in possession of
highest command of exchange. Therefore, he is responsible for
any irregularity’ committed “or occurred with regard to major
exchange faults leading to revenue foss, Keeping in-view the fact
that there was abnormal decrease or increase in the meter =
reading stated to be due to technical fault is the supervisory lapse . -
on the part of Charged Officer. . The - disciplinary. authority
proposes that the. charge has to be ‘considered  proved to this -
extent,” ‘ o

-9, - - The. petitioner, in his representation filed in responsé'to thé said
~ O.M. dated 05.12.2006, highlighted" inter alia from the report of the Inquiry
Authority, which is as follows :

"

... that it /s an established fact that in 'E-1 0B Exchanges, the

R password protection as well as all important password are with DE
Incharge of - the Exchange. This is also. confirmed by the DOT
circular No. 19-9/90-PHM dated 10/4/91- and same is reflected in
MTNL Tech Circular of E-108 No.01.21 .006-MSE, issue -01 dated |
26/2/91 on_arrangement of passwords and grouping of various

.. commands into different classes in E-108 Exchanges. In nowhere

- DGM’s are Incharge of the Exchange. : '

~ . W.P.(C) N0.5615/2010 ' L
- W.P.{C) N0.5617/2010 I _ ~ Page 8'of 25




Authorrty that the prosecutron has farled to estabhsh as to” who Was the In

.charge of the Exchange and was in possessron of - the password ln questlon

10. - o The grrevance of the petrtroner as surfaced is - that no'5,}~'».:"i'

'

| 'consrderatron was made of h|s representatrons and the rmpugned order of-ff‘_,:f"" )
_ pena!ty dated 31. 01 2008 was rssued arbrtrarlly The drscrplrnary authorlty held o :
hrm guilty of supervrsory Iapse as to abnormal decrease or lncrease in the meter o

readrng which was found occurred for technrcal fault Even the artrcle of charge

[}

The petrtroner further laid emphasrs on: the ﬂndrngs of the Inqurry-..

under Memorandum dated 02 08.2004 dld not contam any such charge or any B .
- v

charge cognate to the said charge The artrcle of charge may usefully beri.f;:l'-;,ff R

- extracted.

-"/4rt/c/e .
‘Shri A.K. Dutta Wh//e Work/ng as. DGM([&P), O/o GMT NaS/k

o during the period 1995-96 has committed the fraud in collusion E

with private subscribers of te/ephone No.575138, 576116, 577087,

577097, 565656, 562900, 564070 by .using highest ~ secret

commands of E-108 Exchange at Canada Cornet, Nasik Road by

- visiting the Exchange at night. times and tampering with the meter :

o readings using the secret ‘passwords. Thereby he caused huge
.- revenue loss to the department for a//eged se/f monetary benefi ts

By this aforesa/d acts, Shr/ A. K Dutta, DGM, fa//ed to ma/nta/n
absolute integrity and devotion to- duty and acted in a manner :
which s unbecoming of a Government Sen/ant thereby violated: -

the provisions . of Ru/e 3(1 )(/)(//) & (///) of [ee) (Conducz‘)
Rules, 1964.

 Byorder a/zd in the name of the President.” " .
It is apparent from the said artrcle of charge that there is no
, charge of supervrsory \apse on the part of the pehtroner in regard to abnormal

decrease or mcrease of the meter readrng, the petrtroner asserted

" W.P.(C) No.5615/2010 ' _ : v
W.P.(C) N0.5617/2010" o -Page 9 of 25
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disciplinary authority to impose the said punishment of : censure on the ground

" petition being W:P.(C) No-.551'7/2010. They filed their replies’in the Central

el

11, The petitioner stoutly: submitted that he has been condemned by
awarding pe‘naity whereas the report of the Inquiry Qfﬂcer had vcompleteiy

exonerated: him from the charge as stated As such, the conciuern of the

of alleged supervisory lapse is wholly unwarranted a».nd iiabie to be interfered

vvith; o

12. ... The respondents did not file any. counter-affidavit in thedWrit :

Ad'ministrative T'ribunai against the Originai Applications. Even at the risk of

- repetition, let us traVerse the respondents case as projected in the said repiies

13 In the reply as filed in O.A. No 32/2007 the respondents stated in

| brief that the petitioner was duly conSidered by the. DPC heid in June Juiy,2003 o

gainst the vacancy year 2003- 04 and was assessed unﬂt As such he couid

not be promoted to SAG along With his ]UﬂiOi‘S in the grade of JAG by the order

dated 23.07.2003. SAG being a selection post one has to achieve benchmark of

‘very good’ for consideration of promotion ‘A conscious decrsron was taken by

the UPSC that a'n officer attaining at least 4 ‘very good’ gradings out of 5 ACRs

should be assessed *fit’ for promotion and the said decrsron was appiicabie to all

D'PCS pertaining ‘to the vacancy year 2003-04 and subsequent years Mereiy

because the petitioner was deciared ‘unfit, he could not be aiiowed to chalienge

the promotion to SAG vide order dated 23 07. 2003 Subsequentiy, the charge- |

menﬁos under Ruies 14 and 16 were issued On 29.08.2003 and 22.08.2003

respectfuiiy For the above departmental proceed'ings,_ his case was-considered

by the subsequent DPCs and recommendatio"ns were kept in sealed cover. The

W.P.(C) No0.5615/2010
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petrtroner drd not attarn the prescrrbed benchmark Therefore he was rrghtly e : -

declared unf t’ by. the selectron commrttee The respondents contended that

jurrsdrctlon to make selectlon is exclusrvely vested wrth the selectron commrttee -
“and when the selectron commlttee by applyrng the standard yardstrck
’ formulated therr decrsron that cannot be allowed to be questroned The o

selectron commrttee by categorrsrng the concerned ofﬂcrals as outstandrng,vi-;'l"

very good’ ‘good’ etc. attrrbuted the' bent mark Dunng the selectron the ACRs'

for the year 1997- 98 to 2001-02 were consrdered by the DPC \Nhrle consrderrng' : -
the petrtroners case agarnst the vacancy year 2003 04 the petrtloner was
‘awarded very good for 4 years - and accordlngly he was not recommended for '

promotion.

14 InOANo, 30/2009 the respondent hlghllghted that there was no';v";'ﬁ‘-f_'ﬂ""

'delay in rnrtratrng drscrplrnary proceeorng agarnst the’ petltroner When the'- .

rrregularltres came to thelr not|ce an mvestlgatlon was |mmedrately conducted n

and charge sheet was issued followrng the due procedure on obtarnrng advrce of\" R
'the CVC The petrtroner was afforded full opportunlty durrng the course of:' -

enqurry and the CVC was Justrﬁed to advrse the drscrphnary authorrty to taker".'_‘,'. |

action agalnst the petrtroner Furtherm@re the respondents submrtted that the .

d|5C|pI|nary authorrty is vested wrth the power: to drsagree with the r"ndrngs of

the Inquiry Ofﬁcer There were valrd reasons and Justlﬁcatlons to drsagree wrth
the Inqurry Ofﬂcer as the Inquiry Officer completely exonerated the petrtloner
from the charges as brought After analysrng the frndlngs of the Inqurry Ofr“cer 3

the disciplinary 'authori_ty on advise of the CVC, decided to' impose penalty,-of-t__"

‘censure’ on the petitioner‘and the same was approved by the UPSC. They have

W.P.(C) No.5615/2010 o L '
W.P.(C) No.5617/2010 : . Page 11 of 25




1

also relied somebpart‘of the depositions -of' DW.l in the Ainquiry proceedings,
such as, malfunctronlng of the rack which might: result:in ‘zero’ meter reading
(ZMR) for all numbers from that rack. The DW 2 though categorrcally stated
that after ma]or exchange fault on’ 06 05.1996, the meter reading of the entire
exchange was reset to 000 and the meter readlng for all. the subscrrbers were '

¢

added' manually to the pre_vious meter reading of 30.04.199_6,on the basis of

" average of calls made during. earlier periods.

':,15. "~ In’this backdrop, the learned Tribunal considered two aspects as. . |

agitated in the Original Applications viz.

(1) Whether considering the un- communrcated gradrngs of the
petrtroner below ‘very good’, the DPC $ad acted arbrtrarrly and
deprrved the petltroner from his promotron due or whether rn the
subsequent DPC keeprng the recommendatron in sea\ed cover the. ‘

DPC acted legall_y.or not? and

(2) Whether in absence of any charge “of super\/rsory lapse the
drscrplmary althority was correct to award penalty of ‘censure’ on .

the petitioner?

16 The learned Tribunal held on purported considera.tion of the CR of

Py

“the petrtroner as well as the DPC minutes dated 30. 07. 2003, 01. 07 2003 and

02.07.2003 that in the year 2003 04 the petrtloner was assessed ‘unfit’, which

'was the basrc a55|gned reason for not including hrm in the order of promotron

dated '23.07. 2003 whereby 69 offrcrals were promoted to Sr. Admrnlstratrve

.Grade'o‘f HS',Gro'u'p-fA. The petit‘roner had been graded in the ACR as good .

W.P.(C) N0.5615/2010 o | .
W.P.(’C)No.561.7/20-10’ . r ‘AlP'agelz_'on»S




very good’ ‘average’ ‘good’ and very good’ respectlvely in the concerned years L

o -_from 1997- 98 to 2001 02 On the touchstone of the’ pollcy that one offrcer must

) have 4(four) very . good gradlngs out of S(flve) ACRs, the petitioner was nghtly

. found unflt by the concerned DPC. The learned Trlbunal further held that as far'_. ;

- as the DPC - held subsequent to the charge memo’ dated 29 08. 2003 the'_'"'i-

petltloner was communlcated that the recommendatlon had been kept under' 4'

: sealed cover as per the Government Rules On the questlon of the scope of

_Judroal review |n the departmental proceedlngs the Iearned Trlbunal relying. on B

3 decision of the Apex Court in B.C. Chaturveds VS. Umon of Indla & Ors.,f

“as reported in (1995) 6 SCC 749 held thatjudldal revrew is not an appeal but«f'- i

. review of the manner in which the decision is made The dlsopllnary authorlty |s.“‘:< o

entltled to hold that the delrnquent officer is gurlty of the charge if there is some‘

offence The Court/Tnbunal ln lts power of ]UdICla| revrew does not act as'.l L

appellate authonty to re apprecrate the evrdence and to arrlve at |ts own

independent findings on the evidence.

17, - Even thereafter’- the le'arned Tribunal gone'for appreciation of the .

evrdence and found that the petltloner was in- charge of E- 108 Exchange -

AMalntenance and Password and as such in the event of any. mechanlcal fallure e

»».,

in the Exchange he mlght be made llable for lapse and the dlSClpllnary authorlty . S

'was fully ]UStIfled and for suffrcrent reason has dlsagreed with the ﬂndlngs'l-"_ .

recorded by the Inqurry Offlcer The learned Trlbunal further observed that the' -

CVC UPSC as well as the d|5crpl|nary authorlty were ]UStlfled to disagree wrth_‘:.

_the flndlngs of the Inqulry officer for whlch they had enough materlals to Justlfy =

However enough matenals are not referred in the flndlngs of the Trlbunal L

W:P.(C) N0.5615/2010 _ . o L
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~ save and except that the petitioner was with the administrative cohtrol o’f"'g\\
Exchanges and in possession of the password. Thus he could have manipulated
ﬁhe meter readings of the telephones even though that was nobody’s case SO
far as the charge of supervisory lapse S concerned. On.the basis of the finding

that no prejudice in the departmenta\ proceedings having not been established ‘.

by the petitioner nNO interference is warranted in the fact and circumstances of

the case the Tribunal observed.

18. It is evident from the records tha't the petitioner was assessed in

the ACRS for the refevant 5(five) years as follows :

1997-98
1998-1999

1999-2000 Average

2000-2001 ‘M_
2001-2002

19. The admitted position is that the downgradings of the petitioﬁer
were not communicated and the respondent stood at their content'lons'that
since those assessed gradings were ‘not adverse in nature’ they were not under
any obligatio_n' to comrﬁ,unicate such downgradings to the petitioner. The
\earned Tribunal also concu;‘red with such szm'\ssions. It is also admitted that
on the basis of overall assessment of those uncommur)icated gradings, théA
pe’ﬂt’pnér was assessed by the DP?: as ‘unﬁf for promc_)t'\on and as such those

gradings had consequential adverse impact on the promotion of the petitioner.

20.. Law in regard O communication of downgradings has taken @

; \%(\’ catadysmic change, as would be evident from the decision of the Apex Court in
Al ‘l)\" > . , ‘

W.P.(C) NO.5615/2010
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(1996) 2 SCC 363 wherern the Apex Court held

"3, We need to explain these obse
The Nigam has rules, whereunder a
, the emp.
! downgrad/ng of an entry. It has been urged on behalf of the
. Nigam that when the nature of th
© aadverseness that is not required to be commiunicated, As we view -
the. High Court may reflect an R
mmunicable, but if the graded
entry 'is of gomg a step down, like falling - from very good” to-~ :
“'good’ that may not ordinarily be an adverse entry since both-are -~ .
a positive grading. All that is required by the. authority record/ng :
to- -record. reasons for such .
-downgrading on the personal file of the officer concerned, and.
inform him of the change in the form of an advice. If the variation
warranted be not permissible, then
. annual confidential reports would be
“an optimum level the employee on ,
work, relaxing secure by his one-time achievement. This would be - -
an undesirable situation. All the same the sting of adverseness SRR -
must in -all events, ‘not be reflected -in such.: variations, E
otherwise  they- shall be communicated as such.- It may be \‘
emphas/sed that.even a positive confi dential entry in a given case
can perilously be adverse and to say that an adverse entry should .
- always be qualitatively damag/ng m
“case ‘we have seern the service reco
~reason for the change Is mentioned.
by comparison. This - cannot- sustain. .
manner . the case of the first respondent and the system that -
should prevail in the Jal Nigam, we do not find any d/ffcu/ty in f; ot
" accepting the ultimate result arrived ar by the H/gh Coun‘ SR

" pe communicated  to

it the extreme Hllustration given by
adversé element compulsorily com

. confidentials in the situation IS

“a

21,7

law has ‘been further developed dlssentlng the ratro as lald down by the Apex Court in

U p. Jal ngam(supra) and Union of Indna & Anr. Vs. S K. Goel & Ors., as:
reported in (2007) 14 SCC 641 It evrnces that the respondents had rehed?.' |

't.hose two dissented judgments, before the Tribuna

© W.p.(C) No.5615/2010°
© W.P.(C) No.5617/2010

U P. Jat ngam and ors vs. P-rabfhat Chvand'ra; Jain}'_and‘-drs.»,‘”'asreported.i'n_ i

rvat/ons of the H/gh Court:
dverse entry Is required to . S
/oyee concerned, but - not C S

e entry does not reflect -any -

the. very purpose of writing -
frustrated. Having achieved.
his part may slacken in his

ay not be true. In the instant
rd 'of the first respondent..No "
The downgrading is reflected -

In Dev Dutt vs. Union of Indla, as reported in (2008) 8 SCC]725,..“' “

Y SRy P
e s T, L

i

Having explained in this -

| and the learned Trlbunal"'
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had made reliance on the ratio of those judgments. In Dev Dutt(supra), the” -

Apex Court has laid down as follows

wg.  Learned counsel for the respondent relied on a decision of
this Court in Vijay Kumar v. State of Maharashtra in which it ' was
held that an uncommunicated adverse report should not form the
foundation to deny the benefits to @ government servant when
~ similar penefits are extended to his juniors. He also relied upon @
" decision of this Court in State of Gujarat V. Suryakant Chunilal
Shah in which it was held:

w5 purpose of adverse entries IS primarily to forewarn the
government servant to mend his ways and to improve his
performance. That Js why, it is required to communicate the
adverse entries 50 that the govemment servant to whom the
adverse entry 1S given, may. have either opportunity to explain
his conduct so as to show that the aadverse entry was wholly
uncalled for, or to silently brood over the matter and on being

convinced that his previous conduct justified such an entry, 0
improve his performance. ”

On the strength of the above decisions learned counsel for the
respondent submitted that only an adverse entry needs (o be
communicated to an employee. We do not agree. In our opinion
every entry must be communicated to the employee concernéd,
so that he may have an opportunity of making 4 representation
against it if he is aggrieved.

9. In the present case the benchmark (ie. the essential

requirement) laid down by the authorities for promotion to the

post of ‘Superintend/ng,.Eng/'neer was that the candidate should

have ‘'very good” entry for the last five years. Thus in this

situation the "good” entry in fact is an adverse entry because it
. eliminates the candidate from being considered for promotion.
Thus, nomenclature is not relevant, it is the effect which the entry
js having which determines whether it Is an adverse entry of not.
It is thus the rigours of the entry which is important, not the
- phraseology. The grant of a "good” entry is of no satisfaction to
*g\i , the incumbent if It in fact makes him' ineligible for promotion or
4 * has an adverse effect on his chances. :

10. Hence, in our opinion, the "good” entry should have been
communicated to the appellant s0 as to enable him to make a

T ey

. W.p.(C) No.5615/2010
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' representat/on praying that the sa/d entry for the year J 993- 994
should be upgraded from “good” to "very good” OF course, after -
considering such .a re,oresentat/on it was open: to the autnor/ty

- concerned-to re]ect the representat/on and- confirm the good

“entry (though of course in a fair ‘manner), but. at Jeast an
'opportunxty of making such a representat/on should have been -
given to the appellant, and that would only. have been ,ooss/b/e

| had the appellant been commun/cated the good’ entry, which’
. was not-done in this case. Hence, we are: of the opinion that the

“non- commdnrcat/on of the “"good” entry was arbitrary and hence.

- -jllegal, and the decisions relied upon by the /earned counse/ for
“the respondent are d/st/ngU/shao/e :

[0 RO .......
120 i s

13.- In our opinion, every entry (and not merely a poor '

or adverse entry) relating to, an ‘emplo, yee under the State .
“or an mstrumentahty of the ‘State, whether in civil,
: ]udlaal po[;ce or. other service ( except the military) must
- be commumcated to hlm, within a reasonable perlod, and
it makes no difference whether -there.is a ‘benchmark-or _f.
" not. Even if there.is no bench ark, non- communlcatlon of
_ o -an entry may adversely affect the emp/oyee 's chances of
e : ' promotlon (or getting some other beneﬂt), because when
0 : o ' o comparative merit Is bemg cons:dered for promotion (or
3 o some :other benefit) a person’ havmg a. "good” or-
: “average .or “fair” entry certamly -has Jess chances . af

being selected than a person havmg a "very good” or .
woutstanding” entry. S '

.-1‘47 ...... e e R
* . _‘ 15. ‘ ..... fepiaeeenedee e ...... :
16, oo e s

17 In our op/nlon, every entry in the ACR of a pubI/c

-servant must be commun/cated -to h/m within - a.

easonable per/od whether jtisa poor, falr, average; good

or very good entry. This is because norn- commumcat/on of

such an -entry may adversely affect the employee in two .

. - - ways: (1) had the entry been commun/cated to h/m he -
b o " would know- about the assessment af his work and

1 | _ P.(C) N0.5615/2010 - ' r
[y 4 , W.P.{C) N0.5617/2010 , o SR  Page 170f25°
% ' . .
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_conduct by his superiors; which would enable him to
improve his; work in future; (2) he would have an.
opportunity of making a representation agajnst the entry
if he feels it is unjustified, a‘nb’ pray. for its upgradation.
Hence, non-communication of an entry is arbitrary, and it
" has been held by the Constitution Bench decision of this _'
Court in . Maneka Gandhi .y, Union of India that |
arbitrariness violates Article 14 of the Constitution. B

18, i s -

19.  Learned counsel for the respondent " has relied on the
decision of this Court in U.P. Jal Nigam v. Prabhat Chandra Jdin.
We have perused the said. decision, which is crybtic and does not .
go into details. Moreover it has not noticed the Constitution Bench
decision of this Court in Maneka Gandhi v.. Union of India which
has held that all State action must be non-arbitrary, otherwise
Article 14 of the Constitution will be violated, In our opinion the

decision in U.P. Jal Nigam cannot be said to have Jaid .down any

~legal principle ‘that -entries need not ‘pe. communicated. As
observed in Bharat petroleun Corpn.-Ltd. V. N.R. Vairamani (vide
AIR para 9): ' ' EEEE o
‘ ~vg, ... Observations of courts are neither to pe read as Euclid’s
theorems nor as provisions. of the statute and that too taken
out of their context.” o . N

20, In U.P.Jal Nigam case there is only a stray observation If
the graded entry is of going a step. down, like falling from ‘very -
good’ to 'good” that may not ordinarily pe an adverse entry since -
poth are a,positive grading”. There is no discussion about the
o : question whether such "good” grading - can also. have serious
o B - adverse consequences as it may Vvirtually eliminate the chances of
' promotion of the jncumbent if there is @ benchmark requiring
“very good” entry. And even when there is no benchmark, such

downgrading can- have serious adverse effect on an incumbent’s.

chances of promotion where comparative merit of several'

% candidates is considéred.

21 Learned counsel for the respondent also - relied upon the
decision of this. Court in Union of India v.'S.K. Goel and on the -

g m o strength of the same submitted that-only an adverse_entry need -
N /%\p. — be communicated to the incumbent. The aforesaid decision isa
N +  two-Judge Bench. decision and hence cannot prevail over the

- seven-Judge Constitution Bench decision of this Court in Maneka
" Gandhi v. -Union of India in* which it has been held that
arbitrariness violates Article 1 4 of the Constitutiom: Since the

aforesaid dec/s/oh jn Union of Ingia V. S.K Goel has not

W.P.(C) N0.5615/2010 . S
W.P.(C) N0.5617/2010 - o Page 18 of 25
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 Gandhi case,. it cannot be said to-have laid down the correct law. -
Moreover, ‘this decision also cannot be. treated - as a Euclid’s.

considered the aforesaid Constitution. Bench decision in Maneka - o

~ formula since: there is no detailed discussion -in it about the - .. -
. adverse consequences of non-cammunication of the entry, and .

the consequential denial of making a representation against it. -

22, - It may' be mentioned that communication of entries and . o

~ giving - opportunity to represent: against “them_ is particularly -

important on higher posts which are_in a pyramidical structure

“where often the principle of elimination is followed. in selection for
- promotion, and evern a single entry can destroy the career of an--

officer ‘which has otherwise been outStand/ng throughout. . This
often results in grave injustice and heart-burning, and may shatter -

the morale of many good officers who are superseded due to this
arbitrariness, while officers of inferior merit may be promoted.” -+~

22, The Apex Court in pare-36 of Dev ' Dutt(supra) all.élc‘)' has_ T

formulated the principle of natural justice vis-3-vis communication of ACRs in " .

" “the manner as reproduced.

. "36, -In_the present case, we - are developing . the '
principles of natural justice by holding that fairness and .
transparency in public administration requires . that all .
entries (whether poor, fair, average, good or very good)in. - .

 the annual confidential report of a public servant, whether " .

" in civil, judicial, police or any other State service (except

the military), must be communicated to him within ' a
reasonable period so that he can make a representation’
for its upgradation. This in our opinion is the correct legal
position even though there may be no rule/G.0. requiring
- commuynication of the entry, or even if there is a rule/G.O.

prohibiting it, because the principle of non-arbitrariness in-

| State action as envisaged by Article 14 of the Constitution

in our opinion requires: such communication. Article 14

- will override all rules or go vernm_ent-a(ders. .
123, ~* The principle as laid down in Dev Dutt(supra) has also been S
followed in Abhijit Ghdsh Dastidar vs. Union of India & Ors., as reported

in (2009) 16 SCC 146, wherein the Apex Court observed as follows : - - r

W.P.(C) N0.5615/2010 - | : _
W.P.(C) N0.5617/2010 - - , : " “page 19 0f 25




"g. . Coming.to the second aspect, that though the benchmark “very
good” is required for being considered for promotion, admittedly the
entry of "good” was not communicated to the -appellant. The entry of -
"good” should have been communicated to him as he was having "very
good” in the previous year. In those circumstances, in our opinion, non-
communication of entries in the annual confidential report of a public
servant whether he is in civil, judicial, police or any other service (other
than the armed forces), it has civil consequences because it may affect .
his chances of ‘promotion or getting other benefits. Hence, such non-
communication would be arbitrary, and as stich violative of Article 14 of
the Constitution. The same view has been reiterated in the above-
referred: decision relied on by. the appellant. Therefore, the entries
“good” if at all granted to the appellant, the same should not
have been taken into consideration for being considered- for
promotion to the higher grade. The respondent has no case that
- the appellant had ever been informed of the nature of the

grading given to him.”

s

24, | The learned Tribunal has failed to appréciate that the
downgraéing héving Aot been communicated éo the;petitiohér, the petitioner
was deprived of his oppOrtuhity of repre:s.ention' 'aé laid down- in ‘Dev
Dutt(supra). Apart tha't} the very purpose of maintain’ing Annuél Co.nﬁdentia'l
Records (ACR) has also been frustrated in the prbcéésl In State of GUjarat, &
Anr. Vs. Suryaként Chunilal Shah, as reported in (1999) 1 SCC 529, the

. Apex Court heid in regard to the purpose of adverse entries in the folloWing

" terms:

"25.  Purpose of adverse entries is primarily to forewarn me ,
government servant to mend his" ways and to improve his
performance. That s why, it is required to communicate the
adverse -entries so that the. government. servant to whom the -
adverse entry is given, may have either opportunity to explain his
conduct so as to show that the adverse, entry was wholly uncalled
for, -ar to.silently brood over the matter and on being convinced
that his previous conduct Justified such-an entry, to improve his
performance.” ' ‘ ‘

W.P.(C) N0.5615/2010 ..
W.P.(C) No.5617/2010
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25.° . In $h. .S, Garg vs: Union;"vof'In.dia‘_&-'@‘r's.,'-aé decided .on
16.08.2002 by a Ful ‘Bench of Delhi High Colrt may also be profitably
reproduced in this regar:d.‘_ | -

"The Jearned Tribunal, in our opinion, committed & serious .
misdirection in law in so far as it failed to pose unto itself @ right "~ " -
question so as to enable. it to arrive at a correct finding of fact- - . -
“with a view to give a correct answer. The question which was
posed -before ' the learned Tribunal was- not that whether the . .
- petitioner -had been correctly rated by the DPC? The question, .
- as noticed hereinbefore, which arose for consideration” . .
before the learned Tribunal as also before us was as to.
“whether having regard to the decision of the Apex Court: '
in U.P. Jal Nigam and Ors.(supra ) as also Rule 9 of the
"CPWD Manual the concerned respondents had acted - .
~illegally in not communicating his ‘fall instandard’. It is =~ .
not trite that the court or the Tribunal carinot usurp the -
jurisdiction of the statutory authority but it is also 'a-
“settled principle of law that the jurisdiction of this court to . .
‘exercise its. power of judicial review would . arise in the . ..
“event it is found that the concerned authority has, in Jts
decision = making process,  taken into consideration  °
irrelevant fact not germane for the purpose of deciding
the issue or has refused to take into consideration ‘the .
relevant facts. The learned Tribunal; -in ‘our opinion, ‘while -
holding that having regard to the decision of the Apex Court in' -
U.P. Jal Nigam and Ors. the DPC could ignore categorisation,.: S
committed-a serious error in usurping jts jurisdiction. Once such -
categorisations are ignored, the matter could have been
remitted to the.DPC for the purpose of consideration of
the petitioner’s case again ‘ignoring. the remarks 'good’ .
and on the basis of the. other available remarks._' This
" position stands settled by various judgments -of the .~ |
Supreme Court.”. -~~~ L

Followirig that decision, the Delhi High Court in Union of India

vs. Smt. Ravinder Narang, as decided on 01.03.2005, had observed : .

"It is no more res integra- that if down grad)‘ng has got eﬁfecf of o
-adverse consideration in the matter of promotion then that ACR - -
has to be communicated to the person concerned.” . R

W.P.(C) N0.5615/2010

W.P.(C) No.5617/2010 " page 21 0f 25
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26. - In fhe ',backdrop of the petitipner's case and the law és r‘eferred,
we are of the .o'pinion Ithat ‘the Annual Conﬁdential« RepOrts‘WitH
uncommunicated. downgrading rémarks against ,theA petitiohek were nét.
considered by the -respondents- and the petitioner wAzasf: ‘ass‘essed}‘unﬁt’.’

Therefore, the -decision making process stood vitiated for taking into

_consideration irrelevant fact, as such interference is definitely warranted.

27..., | Another aspect as decided by t'He learned Tribunal regarding ;
impositi-on' of penalty of ‘censure" on the p’etitioher-is‘required furth'e,r
examination inasmuch as it is appa'rent'from' the charge th‘af theré was no
chargé of supérvisory la‘.pse’ af ar& stage against the,petitidher.'Whethér the
respondents were correct; to draw _a'fresh‘ cha_rge on the baéis of the‘inquiry :

report against the petitioner. and i’mbose' penalty or not? Eveh though the

~ petitioner referred the decis_idn _.of the Apex Court in M.V. Bijlani'vs. Union of

India & Oré.,aé reported in (2006) 5 SCC 88, the lea'rnedj Tribunal without

considering. the ratio as laid down by the Apex Court therein, ,;'discérdéd the

" contention of the petit_ioner. The Apex Court in M.V. Bijlani(supr'a)', .héld'as

follows :

w25 It s true that the jurisdiction of the court in judicial review

/s limited. Disciplinary proceedings, however, being quasi-criminay |

in nature, there should be some evidence to prove the charge.
Although the charges in a departmental - proceeding are not.

required to be proved like a criminal trial i.e. beyond all
reasonable doubt, we cannot lose sight of the fact that. the
‘enquiry officer performs a quasi-judicial - function, who uport
analysing the documents must arrive at.a conclusion that there
had-beeria preponderance of probability to prove the charges on ‘
the basis“of materials on record, While doing so, he cannot
take into consideration any irrelevant fact. He cannot

refuse to consider the relevant facts, He cannot shift the
.burden of proof. He cannot reject the relevant testimony

. W.P.{C) N0.5615/2010 S
~W.P.{C) No.5617/2010 ' _ N Page 22 of 25
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only on the basis of. surmises and . " -
¢ enquire into -the’-allqgatio'ns- with.= =
fficer had not peen charged with. .

officer suffers from the
e disciplinary authority -as
ed on the said enguiry 3

.of the witnesses
conjectures. He canno
 which the delinquent 0
- 26. The report - of . the. ‘enquiry -

- aforementioned. VIes. The orders of th
N o also the Appellate Authority which are bas
ECEE A report, thus, cannot be sustained. We have also.noticed the way - E
- o - - in which the Tribunal has dealt with the matter. Upon its indings, -
. the High Court also commented that it had not delved deep into - .\
 the contentions raised by the appellant: The Tribunal also, thus,” oy

" failed to discharge its furictions properly.”

Yos - The Apex Court in Govt. of AP. & Or‘s.‘\(s.’ A. Venkata Raidu,.

as reported in:('2007) 1 SCC 338, prec’lsely laid'dOWnlthé‘ law how th_e’ cha‘rg'_er,

has to be framed: |
e with the view taken by the' High

g, We respectfully ag :
/e of natura/ Jjustice that if any material "

"~ . the date of the GO which is s

' court. It.is a settled princip.
js sought to be used in an. e

“should be supplied to the party against
hat is mentioned is that

held. In' Charge 1, Wi )

ssued by the Government. -Ho
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-sheet. should no
thority should have mentioned
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the respondent,_ the number 0
not done, Copies
Gavernment" were no
- officer. Hence, Charge
finding of guilt can be
Moreover, as the High Court

' already made by his prede
at the respondent cannot

renewed the deposit
are of the opiniorr th
. the offence charged.”
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39, . It is admitted position that the pe
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this regard was framed at an
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CVC, the Disciplinary ‘Authority proposed the punishment of ‘censure’ on the
‘charge of supervisory lapée, burpdrted\y gathered from the findings of the
Inquiry Officer to which the UPSC has given its accord. Th'e entire proceeding as
¢uch is vitiated in law in view of this ratio as eXpdunded by the Supreme Court.
‘The learned Tribunal thus failed to discharge its function properly. Apart tha"t,
regarding- the scope. and ambit of judicial review in ZB.C. Chaturvedi(supra),

has'alreédy laid down the general principles and thus general principles does

Aot stand contra o decide whether without framing of charge in specific terms
or otherwise a'person can be penalised oOf not. ' This is not @ question ofAre- ‘
appreciating the evidence :m the garb of judicial reQiew-. It is an offshoot of
whether the process‘ that lwas followed was followed having_.regard to the

principles of natural justice or not. In this regard, a passage from Professor de

- Smith's Judicial ‘Review of Administrative Action (3““-Edn.(1973) p.320) may

" profitably be extracted.

“secondly, @ court may hold that it can interfere if the competent
authority has misdirected itself by applying @ wrong legal test to
the question pefore it, or by misunderstanding the nature of the
matter in respect of which it has to pe satisfied. Such criteria are
sufﬁc/entfy glastic to justify either @ broad or @ narrow test of
validgity; and they seem (0 have become jncreasingly popular.

Thirdly, @ court may state its readiness to interfere if there are no

grounds on which-a reasonable authority could have been satisfied
as to the existence, of the conditions precedent. This test can be
combined with the first and the second.”

30. For the reasons as stated above, we direct the respondents to
consider the pet'\t‘\onerj for promotion: to SAG of ITS Group-A by convening @
review DPC without considering the downgraded ACRs with retrospective effect

from 23.07.2003, admittedly from which date the j'uniors of the pet\tioher in.the

W P.(C) N0.5615/2010 . -
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| Grade of JAG were promoted to SAG. The entrre exercrse has to be completed o L

wrthln a perlod of 3(three) months from thls date The order of penalty as 1 '

e

53

rmposed on the petrtroner for supervrsory lapse berng altogether a fresh charge ,: 4

TEETE
AR

AR

and the petltroner havrng not been afforded opportunrty to defend lS also

rnterfered wrth and accordrngly the order of penalty dated 31 01 2008
(Annexure 17 to the wrrt petltron) is set asrde The petltroner be- deemed to R

have been exonerated from the charge as. levelled agarnst hrm by the

Memorandum dated 02 08.2004 (Annexure 6 to the writ petltlon)
3L Wrth this observatron and drrectlons both the wrlt petrtrons berng .
' 1

\N P. (C) No. 5615/2010 and W.P- (C) No. 5617/2010 are allowed The |mpugned :
)udgment and. order dated 25 02 2010 as passed by the Central Admrnrstratrve‘.,: SRR

'~_5Trlbunal Guwahatl Bench in. OA No. 32/2007 and OA No 30/2009 stand__.__],}__,Aj;:'.i

,quashed.' 2
‘ Send down the Trlbunal Records , | . fL ]
Sd/- S. TéLAPATI_iA s AMITAVA ROY S
Contd_.
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Copy forwam’ed for information and necessary action to:-

1. The Union of India, through the Secretary to the Govt. of India, Ministry of"
| Communication & Information Technology, Department of Telecommunication -
» (STG-1I Sectlon) Sanchar Bhavan, 20 Ashoka Road, New-Delhi- 110001‘
h 2.'1 The Bharat Sanchar Nigam Ltd. (A Govt. of India enterprlse) represented by the "
Chairman and Managing Director, BSNL, Reglstered Office- Statesman House
 Barkhamba Road, New Delhi-110001.
- -3 | The Under Secretary ( SNG), Ministry of Communication (IT), Department of
’ Telecomrnunication (STG-III Section), Sanchar Bhavan, 20 Ashoka Road, New
Delhi-110011. | | |
4. The Umon Public Serv1ce Commission, represented by its Secretary, Dholpur'
House, Shahjahan Road New Delb-110011. _
5. The Bharat Sanchar- ngam Ltd= (A Govt of India enterprise), through the |
| -Chairman cum Managing Director, BSNL, Reglstered Office at Bharat Sanchar ,
Bhavan , Harichandra Mathur Lane, J anapath New Delhi-110001. : ;
6 _The Desk Officer (V1g 1D, M1mstry of Communication and IT, Department of |

Telecommumcatlons ‘(Vigilance II Section), 915, Sanchar Bhavan, 20 Ashoka- _
.Road New Delhi-110011. - I .
The Sectlon Officer, Central Administrative Tribunal Guwahati Beneh,
Guwahat1 5, Dist.- Kamrup, Assam Heis requested to acknowledge the recelpt of

o o the followmg case records. This has a reference to his letter No.16-3/02- JA/450
| dtd. 18.05.2011.

- Enclo.- _ v
Case Record Now=O.A. No. 0.A. 32/2007 & 30/2009 (Part A) '
Two File : ' '

ez mimh BAe ;‘.‘,'f;"ﬂ‘ 3@f : ' . . }
pocial NETHany ' By order ‘

NN |
b
Asstt. Registrar
Gauhati High Court, Guwahati
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IN THE CENTRAL ADMINISTRATIVE TRIBUNAL
GUWAHATI BENCH: GUWAHATI

(An application under Section 19 of the Administrative Tribunals Act, 1985)

——_Y

0.A.No. 30 o009 [t swenin,

Central Administrattve Tribunal
Sri Anjan Kumar Dutta.

-Vs- 20 fe8 2008

‘

Applicant is working as Deputy General Manager, BSNL, Assam Circle, Tezpur.

AND SYNOPSIS OF THE APPLICATI

He is aggrieved with the impugned memorandum of charge sheet dated

02.08.2004 (Annexure- 6) and the impugned penalty order dated 31.01. 2008, -

(Annexure- 17). It is stated that the inquiry officer on the basis of the documentary

and oral evidences in his report came to the conclusion that article of charge “Not /o

Proved.” UPSC could not find out any defect, irregularity or infirmity in the

- g ~~—

inquiry proceeding and in the findings of the inquiry officer but even then

—~—

tendered an unlawful advice to impose penalty of ‘censure’ on the alleged ground
T —— ‘

— W N

of supervisory lapse. Central Vigilance Commission although could not find out

any infirmity in the inquiry proceeding but advised to impose penalty o&m&’
‘upon the applicant on the alleged ground of ‘supervisory lapse’ on the f;art of the

C.O when admittedly there is no article of CWOI‘Y lapse’ brought
against the applicant in the memorandum of charge sheet dated 02.08.2004. The
Disciplinary authority mechanically followed the unlawful advice of the CVC and
UPSC and without independent application Y(.)f mind and imposed penalty of ¢
censure upon the applicant vide impugned penalty order dated 31.01.08, which

was communicated to him on 21.02.2008 vide letter dated 20/21.02.2008.

Hence this Original Application.

LIST OF DATES

29.06.1999- Central vigilance commission imposed restriction in the matter of
taking action on the basis anonymous and pseudonymous
complains. (Annexure- 5)

22.08.2003- Memorandum of charge sheet under rule 16 of the CCS (CCA) Rules
~ 1965, was served upon the applicant alleging that while he was
functioning as DGM (I & P), office of the General Manager, Nasik

Telecom District during the period 1995-96, he was overall in charge

of the E-10 B, Nasik, thus, manipulated the meter feadings of the



L

30.09.2003-
02.08.2004-
17.08.2004-
26.08.2004-
02.04.2005-

30.09.2004-

21.10.2004-

17.03.2005-

13.09.2005-
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telephone numbers, thereby showing undue k . |

subscribers, and causing loss of revenue to the Government. Such
manipulation was possible only by the person having in his
possession the Password Management Commands. And the
Passwords management commands were in exclusive passion of the

applicant. : (Annexure- 1)
Advice of CVC was forwarded along with the memorandum
of charge sheet dated 22.08.2003. (Annexure- 2)

Applicant submitted reply against the memorandum of charge sheet
dated 22.08.2003 which was forwarded to the Principal General

~ Manager, Kalyan. , (Annexure- 3 and 4)

Disciplinary authority without canceling or recalling the earlier
memorandum of charge sheet dated 22.08.03, served a fresh charge
sheet vide impugned memorandum dated 02.08.04 on the same set
of allegation under Rule 16 of CCS (CCA) Rules 1965.

' (Annexure- 6)
Memorandum of charge sheet dated 02.08.2004 was served upon the
applicant. _ (Annexure- 7)

Applicant submitted reply specifically denying the charges and also
requested the disciplinary authority for personal hearing and also to
supply listed documents at Annexure- III. (Annexure- 8)

Applicant prayed for sﬁpply of 12 relevant additional documents
and a list of 7 additional defence witnesses to be examined to defend
his case. _ (Annexure-9)

Inquiry officer and Presenting Officer was appointed.
(Annexure- 10 series)

Principal General Manager, Telecom communicated order of
appointment of 1.O and P.O dated 30.09.04 to the applicant.
(Annexure- 10)

Preliminary hearing was held at Kalyan on 17.03.2005.

Presenting Office supplied only 3 documents thereby caused serious
prejudice to the applicant.

13/14.09.2005- Regular hearing held at Mumbai.
21/22.04.2006- Regular hearing held at Mumbai.
24/26.06.2006- Final hearing held.

15.09.2006-

Inquiry officer submitted his report with the conclusion that the

- charge labeled against the applicant is not proved. (Annexure-12)

22.11.2006-

Central Vigilance Commission tendered its’ advice to impose
penalty of ‘censure’ upon the applicant on an allegation or charge
which is not incorporated in the charge sheet. (Annexure- 13)



05.12.2006- Applicant was given an opportunity

AR RN ts;;;;*;@ Thounal

il

fesentation, if any,
against the inquiry report within 15 days. (Annexure- 14)

27.01.2007- Applicant submitted representation stating that he is no way

involved or responsible for supervisory lapse or due to abnormal
decrease or increase in the meter reading due to technical fault
(Annexure- 15)

08.01.2008- UPSC tender its’ advice to impose penalty of ‘censure’ upon the

applicant on the alleged ground of supervisory lapse.
(Annexure- 16)

31.01.2008- Ministry of Communication and LT, vide impugned penalty order

dated 31.01.08 imposed the penalty of censure upon the applicant.
(Annexure-17)

15.02.2008- Asstt. Director Telecom (vig.) forwarded impugned penalty order

dated 31.01.08 and advice of UPSC. (Annexure- 18)

20/21.02.2008- General Manager, Telecom district, Tezpur forwarded

impugned penalty order dated 31.01.08 and UPSC letter dated
08.01.2008 to the applicant. (Annexure-19)

21.02.2008- Applicant received impugned penalty order dated 31.01.2008.
26.02.1991- Circular was issued by the Dy. General Manager (MSE) regarding

arrangement of password grouping of various commands into
different classes and remedial measures to avoid leakage of revenue
by mis-using certain commands in E10B Exchanges. (Annexure-20)

In view of the circular dated 26.02.91, Shri Kolwadkar had the
‘highest command of the exchange. Inquiry authority observed that
Sri Kolwadker, ADET (SW-1) in fact was the in charge of the E-10 B
exchange.

PRAYERS

That the Hon’ble Tribunal be pleased to set aside and quash the impugned
memorandum of charge sheet bearing No. 8-99/2003-Vig. II dated
02.08.2004 (Annexure- 6) and impugned penalty order bearing letter No. 8-
99/2003-Vig.IT dated 31.01.2008 (Annexure- 17).

Costs of the application.

Any other relief (s) to which the applicant is entitled as the Hon'ble
Tribunal may deem fit and proper.

Interim order prayed for:

During pendency of the application, the applicant prays for the following
interim relief: -

That the Hon’ble Tribunal be pleased to observe that the pendency of this
application shall not be a bar for the respondents to provide the relief as
prayed for.
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IN THE CENTRAL ADMINISTRATIVE TRIB NAI.%auwahan Bench

GUWAHATI BENCH: GUWAHATI

(An application under Section 19 of the Administrative Tribunals Act, 1985)

-

Title of the case : O.A. No. 8® /2009
* Shri. Anjan Kumar Dutta. Applicant.
~-Versus-
Union of India & Ors. : Respondents.
INDEX
{ SI. No. | ‘Annexure Particulars Page No.

1. —- Application 1-23

2. --- Verification -24-
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This application is made against the memorandum of charge sheet bearing
No. 8-99/2003-Vig. II dated 02;08.2004 (Annexufe— 6) and also against the
impugned penalty order bearing No. 8/99/ 2003-Vig. II dated 31.01.2008
(Annexure- 17) communicated to the applicant on 21.02.2008 vide letter
bearing No. AKD/VIG/TZ/07-08/04 dated 20.02.2008 and further praying
for settingl aside of the impugned memorandum of charge sheet dated

02.08.2004 as well as impugned penalty order dated 31.01.2008.

Turisdiction of the Tribunal:

The applicant declares that the subject matter of this application is well
within the jurisdiction of this Hon’ble Tribunal.

Limitation:

The applicant further declares that this application is filed within the
limitation prescribed under Section- 21 of the Administrative Tribunals Act
1985.

Facts of the case:

That the applicant is a citizen of India and as such he is entitled to all the
rights, protections and privileges as guaranteed under the Constitution of
India.

That the applicant initially joined in ITS Group “A” service in 1983 batch as

-probationer on 17.01.1986 under staff No. 8188 in the respondent

department. Thereafter he was promoted as Divisional Engineer (STS
Grade) vide order dated 23.11.1989. On the basis of his performance, he was
subsequently promoted to the Junior Adﬁ\inistraﬁve Grade (JAG) on ad
hoc basis vide letter dated 14.02.1996 and eventually promoted in thé JAG
on regular basis w.e.f. 20.08.2001. Presently he is working. as Deputy
Genéral Manager, BSNL, Tezpur, Assam Circle, Tezpur.

That your applicant while serving as Deputy General Manager,
Maharashtra Telecom Ciréle, he was served with a memorandum of

chargesheet bearing No. 8/99/2003-Vig. II dtd. 22.08.2003 under rule 16 of

-
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the CCS (CCA) Rules 1965, wherein it was alleged that while he was |

functioning as DGM (I & D), office of the General Manager, Nasik Telecom
District during the period 1995-96, he was overall in charge of the E-10 B,

Nasik and had in his exclusive possession, the password management
commands with which inter alia the meter reading of any telephone
number could be manipulated. However oﬁ scrutiny of the meter reading
statements of certain telephone numbers, it is alleged that such scrutiny
revealed that there was increase and decrease in the meter reading, thoﬁgh
their should have been continuous increase in the meter reading of any
working telephone.

It was further alleged that the épplicant was given verbal instruction
for diversion of one telephone number 565656 (old No. 65656) from
strowger exchange to the E-10 B. Exchange though the said telephone No.
did not qualify for such diversion as per prescribed critéria.

It was further alleged that the applicant has further manipulated
meter reading of 7 (seven) telephone numbers while working as DGM, in
overall charge of the E-10 B, Exchange Nasik, thereby shown undue favour
to the subscﬁber and causing loss of revenue to the Government. Thus
committed misconduct and failed to maintain in absolute integrity and
devotion to duty and acted in a manﬁer of unbecoming of a Govt. servant
and there by acted in contravention of rules.

It is relevant to mention here that along with the memorandum of
charge sheet a copy of the CVC 1¢ stage advice also served upon the
applicant, wherein CVC specifically pointed out that it would be difficult
from the documents and evidence availabl'e to pin-point the culpability on

the applicant but the commission advices initiation of stiff minor penalty. .

Copy of the memorahdqm of charge sheet dated 22.08.2003
and CVC 1¢t stage advice are enclosed hereto and marked as

Annexure- 1 and 2 respectively.

4.4 That your applicant immediately after receipt of the mem orandum of charge
sheet dated 22.08.2003 submitted a detailed reply on 30.09.2003 denying the
charges. However, the authority forwarded reply dated 30.09.2003 vide his .
letter dated 30.09.2003 to the Principal General Manager, Kalyan on the same
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day on 30.09.2003. The applicant in his reply has specifically stated that he

was trained in transmission branch and it was not true that he was in
exclusive possession of pass ward commands of E-10 B Exchange. The
applicant specifically stated that Sri Sandeep Kolwadkar, ADET (E-10B) at
Nasik and two JTO’s Sh D.D. Wani and Ms. Varsha Ahire were working in
the exchange under the control of Sri Sandeep Kolwadkar, ADET (E-10B)
Exch. and Sri Kolwadkar, ADET (E-10B) having password commands of
subscriber management and various routine maintenance of E 10 B
exchange. Sri Kolwadkar, ADET E-10B) was also carrying out the work of
creation, closer and modification of subscriber lines and accessories. The
applicant also fairly admitted that he had limited knowledge of E-10 B
exchange. |

It is learnt from the applicant that the alleged memorandum of
charge sheet was initiated against the applicant following receipt of an

“anonymous.complains.

Copy of the forwarding letter dated 30.09.03 and reply dated

30.09.03 are enclosed as Annexure- 3 and 4 respectively.

That it is stated that central vigilance commission vide his letter No. 3
(V)/99/2 dtd. 29 June 1999, whereby imposed restriction in the matter of -
taking action on the basis anonymous and pseudonymous complains
however without verification of  genuineness of the complain, the
memorandum of charge sheet dated 22.08.2003 was initiated by the
disciplinary authority that too when the applicant is due for consideration of
promotion. Therefore the disciplinary authority deliberately instituted the
proceeding against the applicant without any verification or preliminary
investigating of the allegation, thereby the disciplinary authority violated the
instruction of the CVC. So far anonymous complains are concerned. In the
subsequent instruction of the CVC, it was specifically stated that before
initiation of formal prbceeding in the | event of receipt of
anonymous/ pseudohymous complains reasonable opportunity should be
provided to the concerned officer by obtaining his comments on the

allegation but such reasonable opportunity has been denied to the applicant

W Ko DX



WITHI W WD IR H
Central Administrattve Tbunal ;

5 »
2 0 B8 2009
uwahati Bench

but the disciplinary authority deliberately instituted a formal proceeding

against the applicant on the basis of receipt of anonymous letter.

Copy of the CVC letter dtd. 29.06.1999 are annexed hereto and

marked as Annexure-5.

That it is stafed that after submission of reply dated 30.09.2003 the authority
remain silent without any further action, where as those allegations were
pertaining to the year 1995-96, but authority remain silent for a period of
about 7 to 8 years for initiation of a disciplinary proceeding but the same
was dmﬁtuted in the year 2003, when the applicant is due for
consideration of promotion to the post of SAG of ITS, Group A. Itis relevant
to mention here that DPC proceeding of the applicant was held in the month
of June, July 2003 for consideration of his promotion to the cadre of SAG of
ITS Group-A.
That your applicant while eagerly waiting for his eXoneration from the
charges brought against him through memorandum dtd. 22.08.2003, the
disciplinary ~authority without canceling or recalling the earlier
memorandum of charge sheet dated 22.08.2003 served a fresh memorandum
of charge sheet on the same set of allegation vide memorandum of charge
sheet bearing No. 8-99/2003-Vig. IL. dated 02.08.2004 under Rule 16 of CCS
(CCA) Rules 1965. The said memorandum of charge sheet was served upon
fhe applicant through PGMT'’s letter No. KYN/VIG/AKD-16/2004-05/20
dtd. 17.08.2004. The applicant being disciplined employee submitted a reply
on 26.08.2004 specifically denying the charges and also requested the
disciplinary authority to provide an Vopportu'njty to him of personal hearing.
. The applicant also stated in his reply that the copies of the listed documents
at Annexure-III should also be supplied to the charged officer to enable him
to submit a comprehensive reply based on such documents.

A memorandum of charge sheet dated 02.08.2004 in fact served upon
the applicant through letter No. KYN/VIG/AK-16/2004-05/20 dated
17.08.2004.

WWBW
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Copy of the memorandum of charge sheet dtd’
letter dtd. 17.08.2004 and reply dtd. 26.08.2004 are enclosed as

Annexure- 6,7 and 8 respectively.

That your applicant thereafter prayed for supply of 12 relevant additional

\/ documents in order to defend his case, vide annexure-1 of his letter dtd.

02.04.2005, applicant also submitted a list of 7 additional defence witnesses
to be examined to defend his case. However, out of 12 additional

documents prayed by the applicant, only 3 documents were supplied 1 by

the Presenting Officer on 13.09. 2005, thereby caused serious prejudice to the
applicant. '
Copy of the letter dtd. 02.04.2005 is enclosed herewith

and marked as Annexure-9.

4.9  That it is stated that it was communicated to the applicant by the Principal
General Manager, Telecom vide letter No. KYN /VIG/ AKD-14/2004-05/24
dated 21.10.2004, that Shri M.M. Gupta G.M (D), office of the PGMT,
Kalyan has been appointed as inquiry authority and Sri S.T. Patil, D. E,
Nasik, Maharashtra Telecom Circle pointed as Inquiry officer vide letter
No. 8/99/2003-V1g Il dated 30.09.2004 and letter No. 8/99/2003-V1g II
dated 30.09.2004 respectively.

Copy of letter dated 21.10.2004 and letter dated 30.09.2004 are

annexed hereto as Annexure-10 and 11 respectively.

4.10 That it is stated that preliminary hearing was held at Kalyan on 17.03.2005,
however regular hearing of the inquiry proceeding were held at Mumbai
on 13%, 14th September 2005 and also 21t and 22nd April, 2006. However
final heairing was held at Mumbai on 24t and 26t‘h June, 2006. The applicant
attended all the hearings along with his defence assistant.

During the course of regular hearing only 2 defence witnesses were
examined in the i inquiry proceedmg ie. DW 1 and Dw 2, out of the hst of 7
DWs for examination as prayed by the apphcant It is also re]evant to
mentlon here that out of the 12 list of documents only 2 documents were

supplied to the applicant.

b o B
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411 That it is stated that after closure of the inquiry proceeding, the applicant
was served with the inquiry report dtd. 15.09.2006 along with O.M bearmg "
No. 8/99/2003-VIG dtd. 05.12.2006 as well as CVC advice bearing No.
022/ P&T/250-41526 dtd. 22.11.2006 vide letter bearmg No. Vig/Assam /43
Pt-VI/46 dtd. 09.01.2007.

In the said O.M dtd 05.12.2006 the applicant was given an
opportunity to give representatlon if any agamst the inquiry report within
15 days. However it is observed in para 2 of the memo. dtd. 05.12.2006 that
although the inquiry was held and the charges were found not proved, the
Disciplinary Authority has observed that on the basis. of the role and
responsibility of the applicant who was in charge of the exchange, it can be
inferred that he was in possession of hlghest command of exchange.
Therefore, applicant is responsible for any irregularity committed or
occurred with regard to major exchange faults leading to revenue loss. The
Disciplinary authority also stated that in view of the fact that there was
abnormal decrease or increase in the meter reading stated to be due to
technical fault is the supervisory lapse on the part of the charged officer.
Therefore, disciplinary authority proposes that the charge has to be
considered to be proved to this extent.

It is to be noted here at this stage that the disciplinary authority has
decided that the applicant is guilty for supervisory lapse in view of
abnormal decrease or increase in the meter reading, stated to be due to
technical fault whereas the article of charge brought against the applicant in
the memo. dated 02.08.2004 is quite different. The relevant portion of article

of charge is quoted hereunder for perusal of the Hon’ble Tribunal.

Shri A.K. Dutta while working as DGM (1&P), O/o GMT,
Nasik, during the period 1995-96 has committed the fraud in
collusion with private subscribers of telephone No. 575138, 576116,
577087, 577097, 565656, 562900, 564070 by using highest secret
commands of E-10B Exchange at Canada Corner Nasik Road by
visiting the Exchange at night times and tampering with the meter
readings usmg the secret passwords. Thereby he caused huge

revenue loss to the department for alleged self monetary benefits.

rjo o
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By this aforesaid acts, Shri A.K. Dutta, DGM, failed to
maintain absolute integrity and devotion to duty and acted in a
manner which is unbecoming of a Government Servant, thereby
violated the provisions of Rule 3 (1) @), (i), & (iii) of CCS
(Conduct) Rules, 1964.

By order and in the name of the President”.

On a mere reading of the above article of charge, it is quite clear that
there is no charge of supervisory lapse on the part of the applicant due to
abnormal decrease or increase in the. meter reading. Therefore the
observation of the disciplinary authority that the applicant is guilty of

. supervisory lapse has no relevancy with the article of charge contained in
memo. dtd. 02.08.2004. It appears that the disciplinary authority through
impugned memo. dtd. 05.12.2006 brought a new article of charge against
the applicant in total violation of the provision laid down in rule 14 and 16
of the CCS (CCA) Rules, 1965, where detail procedure has been laid down
with regard to initiation of a disciplinary proceeding in the event of any
serious allegation or misconduct committed by the Govt. employees. As
such the proposal of the disciph’ﬁary authority to treat the article of charge
brought through memo. dtd. 02.08.2004 as proved in consideration of his
supervisory lapse due to technical fault in meter reading is not sustainable
in the eye of law. The observation of ‘the disciplinary authority made in
para 2 of the memo. dtd. 05.12.2006 reveals that the disciplinary authority
has acted or traveled beyond the scope and jurisdiction conferred upon him
by the relevant provision of the CCS (CCA) Rules, 1965. Therefore such

decisions of the Disciplinary Authority is not sustainable in the eye of law.

Copy of the inquiry report dated 15.09.06, CVC advice dated
22.11.06 and memorandum dated 05.12.06 are enclosed as
Annexure-12, 13 and 14 respectively.

412 That it is stated that it would be evident from inquiry report, more
particularly from the discussion made by the inquiry officer while
assessment of evidences was recorded in the inquiry report. The inquiry

officer elaborately discussed all the relevant documents relied upon by the
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disciplinary authority and also discussed thé evidence recorded in the
Inquiry proceeding after examination of the state witnesses. The inquiry
officer after a detailed discussion held that the charge of committing the
fraud is not proved against the charged officer. The inquiry officer also
observed that the imputaﬁon of misconduct in diverting the telephone from
strowger to E-10 B is not proved against the CO, and the inquiry officer in
his finding specifically came to the conclusion that on the basis of the
documentary and oral evidences, the article of charge is not proved.

It is also to be noted here at this stage that it was observed in the
inquiry report that “It is an established fact the prosecution has failed to
establish as to who was the in charge of the exchange in possession of all
the important passwords”.

It was further observed by the inquiry officer in his inquiry report as
follows;- '

“Although S. Kolwadkar has stated in his written statement
(Ex. P-4) that he gave a letter to Sh. A.K.Dutta, DGM (1&P)
to confirm his verbal instructions forl diverting 65656 from
Strowger Exchange to E-10 BRLU N KRD, no copy of such a
letter was produced during the inquiry. The P.O did not
press this charge against the CO either during the oral

enquiry or in his written brief.”

Thereafter the inquiry officer came to the following findings;-

“On the basis of the documentary and oral evidences
discussed above, it is concluded that:

Article of charge: Not Proved.”

Therefore it is quite clear that the inquiry officer came to the above
finding on the basis of the listed documents and after examination of the
statement of the state witnesses and also on the basis of documentary or
oral evidences relied upon by the disciplinary authority for sustéim'ng

proposed charges.

Therefore there is no infirmity in the findings of the inquiry officer.
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413 That it is stated that the inquiry report was sent to the Central Vlgllance

o e

Commission for its second stage advice by the dlsc1p11nary authority. The
CVC tendered its advice vide letter No. 022/P&T/250-41526 dtd.
22.11.2006, wherein the CVC has observed that on the basis of role and
responsibility of the applicant who was in charge of the exchange, as such it
can be inferred that the applicant was in possessioﬁ of highest command of
exchange. Therefolre applicant is responsible for any irregularity committed
or occurred with regard to major exchange faults leading to revenue loss.
CVC further observed that there was abnormal decrease or increase in the
meter reading stated to be due to technical fault in the supervisory lapse on
the part of the charged officer. Hence the charge has to be considered
proved to this extent and commission advised imposition of minor penalty
~of “censure” against the applicant for his supervisory failure.

It is pértinent to mention here that the CVC while tendering its
advice for imposition of minor penalty of censure against the applicant for
his supervisory lapse in fact lost sight of the fact 'th_at the article of charge
has nbt been initiated against the applicant on 'the alleged ground of
“supervisory lapse”.

The CVC also failed to notice that the inquiry officer while made

assessment of the evidence came to the specific conclusion as follows;-

“The prosecution has failed to establish as to who was the
incharge of the exchange in possession of all the important

passwords”.

But in spite of such specific finding of the inquiry officer the CVC
without application of mind made a recommendation just casually for
imposition of penalty of censure for supervisory lapse. Hence the inquiry
officer came to a firm conclusion that the prosecution has failed, who is the
in-charge of the exchange in possession of all the important password but
CVC made casual recommendation contrary to the evidence recorded in the
inquiry proceeding.

It is categorically stated that CVC further observed that there was a
abnormal decrease or increase of meter reading stated to be due to technical

faplt is the supervisory lapse op the part of the charged officer, but
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surprisingly the CVC falled to notice that the abnormal decrease or increase

due to technical fault of the exchange or supervisory lapse are not the
charges contained in the article of charge. Therefore CVC cannot travel
beyond the article of charge brought against the applicant. It is to be noted
here at this stage that the CVC did not find any fault or infirmity either in
condﬁcting the inquiry proceeding by the inquiry officer or to the
conclusion or findings given by the inquiry officer. As such CVC has no
jurisdiction to tender its advice for imposition of penalty of censure against
the allegation of charges which are not brought against the applicant in the
memorandum of charge sheet dated 02.08.2004 and on that score alone the
CVC advice tendered through O.M dated 22.11.2006 is not sustainable in

the eye of law.

414 That it is stated that it appears from the impugned memorandum dtd.
05.12.2006 that the disciplinary authority has been influenced by the
observation of the Central Vigilan,ce Commission communicated vide O.M
dtd. 22.11.2006 and after being influenced the disciplinary authority
. without application of independent mind most mechanically followed the
view expressed by the CVC and issued the impugned memorandum dtd.
05.12.2006 with the observation made in paragraph 2 of the impugned F
memorandum dtd. 05.12.2006 and held that applicant is guilty for _
supervisory lapse in view of abnormal decrease or increase in the meter -
reading stated to be due to technical fault when the article of charge
contained in the impugned memorandum dtd. 02.08.2004 do not contain
any such allegation or charge. As such the decision of the disciplinary
authority that the charlge has to be considered as proved is contrary to the
evidence recorded in the inquiry proceeding, as well as contrary to the

article of charge contained in the impugned memo. dtd. 02.08.2004.

415 Thaton a mere reading of the 1mpugned memo. dated 05.12.2006 as well as
CVC memo dtd. 22.11.2006, it appears that no infirmity or irregularity in
the proceeding was pointed out in the inquiry proceeding, as such CVC or
disciplinary authority has no juriédiction to tender advice to impose

penalty of ‘censure’ on an allegation or charge which is not incorporated in
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any infirmity or irregularity in the inquiry proceeding. As such decision of

12

the memo. of charge sheet. Moreover, disciplinary authority fa

the disciplinary authority to impose censure on the alleged ground of
supervisory lapse on the dictation of the CVC advice communicated
through O.M dtd. 22.11.2006 is not sustainable in the eye of law, and on that
score alone impugned order of penalty of ‘censure’ is liable to be set aside

and quashed.

416 That your applicant after receipt of the inquiry report and O.M dtd.
05.12.2006 submitted a detailed representation to the disciplinary authority
on 27.01.2007. In the said representation, the applicant submitted a detailed
explanation more particularly it would be evident from the following
statement of the applicant. The relevant portion is quoted from the
representation dtd. 27.01.2007.

“The inquiry authority in his report has clearly stated that it is an
establish fact that in E-10B Exchanges, the passwords protection as
well as all important password are with DE Incharge of the
Exchange. This is also corifirmed by the DOT circular no. 19-9/90-
PHM dated 10/4/91 and same is reflected in MTNL Tech Circular
of E-10B no. 01.21.006-MSE, issue -01 dated 26/2/91 on arrangement
of passwords and grouping of various commands into different
classes in E-10B Exchanges. In Nowhere DGM’s are Incharge of
Exchange.

From here it is clearly indicated that Sri Kolwadker, ADET
(SW-1) was the incharge of the E-10B Exchange and was looking
after the charge of DE (E-10B) also in the absence of DE and having
the highest command of the Exchange in his possession. He is
fully responsible for any kind irregulare in the Exchange. If any
supervisory lapses are found or proved then it would be the solely
responsibility of Shri Kolwadkar, ADET incharge of the Exchange
who was looking after the charge of the DE (E- 10B) in the absence
of DE. The Inquiry Authority in his report has clearly indicated
that the prosecution has failed to establish as to who was the

incharge of the Exchange in possession of the entire important

Foian mew Dt
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password. In Nowhere the DGM’s are Incharge of the Exchange. 1
hereby fully deny the charge leveled against me by the
Disciplinary Authority regarding supervisory lapses, failures on
the part of Charged Officer.

The Vigilance Officer's report and statement enclosed

therein at Item no. 6 and 9 of Annexure- III of Memorandum of

charges become a suspect as nothing is supported by any Exchange
Printout (ABOIN or SABLA report) to show that Meter Readiné
showing therein is factual and correct or even taken. Secondly as
stated by the P.O that the Meter Reading was daily recorded

completely misguided.”

It would also evident from the following statement of the applicant
given in this representation dated 27.01.2007 that the applicant is no way
in\;olved or responsible for supervisory lapse or due to abnormal decrease
or increase in the meter reading due to technical fault. The relevant portion

of the representation dated 27.01.2007 is quoted below;-

“The primary responsibility of the prosecution are to prove his
case and the onus cannot be shifted to the defence despite the fact
that the degree of the evidence required in the Departmental
Proceedings that the preponderance of possibility is not proved
beyond reasonable doubt as recorded in Criminal case but still P.O
has to prove some possibility if not preponderance thereof.

By applying general principle of Evaluating Evidence the
second principle is that the burden of proof rests on the
Disciplinary Authority i.e. it would be the responsibility of the
Presenting Officer to establish the charge first and then only the
defendant would be required to controvert the same. It is not the
charged officer to prove his innocence or absorb himself from the
charges. If the P.O fails to bring home the charges, no duty is cast
on the Charged Officer to prove his innocence.

A further requirement is that the conclusion must be rested
on the evidence and not on the matter out side the record and
when it is said that the conclusion must be rested on the evidence,

it goes without saying that it must not be based on the misreading

%}M Ko Ntz
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of evidence. Similarly, mere suspicion cannot take the place

evidence or proof, suspicion, however, strong'has not evidentiary
value whatsoever. Moreover no conclusion should be arrived at
arbitrarily without evidence or misreading of evidence.

Here No Meter Reading set have been reported without
generating it by a command ABOIN. No ABOIN records have been
put in evidence for any Meter Reading recorded shown in the .
statement and therefore every reading in the statement becomes a
Suspect. Hence this cannot take place any evidentiary value. The -
charges leveled by the Disc. Authority regarding abnormal
decrease or increase in the Meter Reading stated to be technical
fault is totally wrong without having any evidence at all. The
Inquiry Authority has clearly stated in his report that both SW-1 as
well as P.O have failed to recollect the reason and to establish the
fact of any kind of existence of abnormal increase or decrease in
the Meter Reading and failed to produce any evidence during the
entire hearing of the case. '

Hence, the charges framed by the Disciplinary Authority
regarding lapses or failure in supervision on the part of the charge
officer do not arise as no evidence/documents are found to be
establish for any kind of existence of abnormal decrease or /

increase in the Meter Reading.”

Therefore, the 27 stage advice of the CVC is contrary to the findings
of the inquiry officer, more so when the CVC could not find out any defect
or irregularity in the inquiry proceeding as such CVC has no jurisdiction to
tender advice for imposition of penalty of ‘censure’ when there is no charge
of supervisory lapse or allegation regarding abnormal increase or decrease
in the meter reading due to technical fault, as because the allegation was
tempering with the meter reading using the secret passwords at night in the
exchange. Hence the allegation pointed out by CVC is factually not correct |
and contrary to article of Fharge and on its score alone the impugned order

of penalty of ‘censure’ is liable to be set aside and quashed.

Koo
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Copy of the representation dtd. 27.01.2007 is enclosed hereto

and marked as Annexure-15.

417 That it is stated that the Desk Officer (Vig. I0), Ministry of Communication
and LT, Department of Telecommunications (Vigilance- IT Section) vide
impugned penalty order No. 8/99/2003-Vig.Il dated 31.01.2008 imposed
the penalty of Censure upon the applicant. The office of th% General
Manager, Telecom district, Tezpur vide letter bearing No.
AKD/VIG/TZ/07-08/04 dated 20.02.2008 served upon the applicant
impugned penalty order dated 31.01.08 along with the UPSC advice issued
under letter dated 08.01.2008. However, the impugned penalty order dated
31.01.2008 communicated to the applicant on 21.02.2008.

On a mere looking at the UPSC .advice it appears that the
Commission in para 6.3 although satisfied with the findings of the inquiry
officer, however could not find out any defect, irregularity or infirmity in
the inquiry proceeding and made a specific observation in para 6.3 to the

following effect.

“6.3 The commission observe that the DA has not made
available any evidence to show that the CO caused huge
financial loss of revenue to the department for self
monetary gains. The quantum of loss has not been
specified. So, to this extent only, the element of charge is

not proved.”

From the above observation of the commission, it is quite clear that

the charge brought against the applicant is not proved. But surprisingly, the

- UPSC being influenced by the CVC advice or otherwise made a reverse
observation just for the sake of imposition of penalty of ‘censure’. The

relevant portion of further observation of the UPSC is quoted hereunder;-

“6.3 ..... But on preponderance of probability it is proved that the
CO in his capacity of DGM and being in administrative control of
all the exchanges in Nasik was in possession of important
passwords by which he manipulated the meter readings of the

telephone numbers as indicated in the statement of imputations of

%(VZ}[&V\ \Q/W\WMLT
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misconduct. The CO’s motive of showing undue favour to the

subscriber is self evident.”

7. In the light of findings as discussed above and after taking
into account all relevant facts, the Commission are of the view that
the charges against the CO under the Article are partially proved.
The element of charge which is not proved is that the CO caused
huge revenue loss to the Department for self monetary benefits,
but the fact is that loss was actually caused and that was due to
lack of supervisory role of the CO. The Commission consider that
the ends of justice would be met in this case if the penalty of
‘Censure’ is imposed on Shri A.K. Dutta, the CO. They advice

accordingly.”

It appears from the above observation that the UPSC also being
influenced by the advice of the CVC held that article of charge is partially
proved and as such UPSC tendered its advice for imposition of penalty of
censure due to supervisory lapse of the charged officer.

It is pertinent to mention here that there was no charge brought
against the applicant for supervisory lapse or supervisory role. As such
question of imposition of penalty of ‘censure” upon the applicant is not
sustainable in the eye of law. Moreover there is only one article of charge,
as such view of the commission that the charge is partially proved also
cannot be sustained in the eye of law. More so, when the amount of loss is
also not determined in the inquiry proceeding. As such question of
imposition of penalty of ‘censure” does not warrant in the instant case of the
applicant on the alleged ground of supervisory lapse. It appears that the
UPSC in fact influenced with the advice of the CVC in an arbitrary manner

which is not sustainable in the eye of law.

That it is stated that the disciplinary authority did not apply its mind
independently, but mechanically acted on the dictation of CVC and UPSC,
came to the conclusion that the applicant is responsible with respect to the
major exchange faults leading to revenue loss. It is further alleged in para 4

of the impugned order of penalty that the disagreement of the disciplinary

Pt Ko it

20 Fp 2009 >

WW. -
Uwahati Bench

Tribung,

!
/

mer AWRNGTTRG arfergr
Centra| Aﬁmlﬁ?ﬁ S ﬁim“



Ce Prbre:
fitra Adminigtreing ey

Ungal

20 feg o909 X
g’UQahati Bon

ch
authority with the inquiry report was communicated to the applican -

17

making representation if any in the matter. Accordingly, applicant had
submitted a representation dated 27.01.2007 against the CVC advice and
the disagreement of the disciplinary authority. It is to be noted here at this
stage that the disciplinary authority surprisingly made the following

observation in para 4.

..... In his representation, he had only reiterated the
findings of the inquiry authority which was not accepted by
the CVC. Advice of the CVC has been accepted by the
disciplinary = authority - and accordingly disciplinary
authority proposed to disagree with the findings of the IO.
Hence he may be exonerated on the basis of the findings of |
the 1.O".

It is quite clear from the above observation c;f the disciplinary
authority that the disciplinary authority did not apply his mind
independently rather the disciplinary authority has acted mechanically on
the advice of the CVC and accordingly disciplinary authority proposed to
disagree with the findings of the inquiry officer without looking into the
merit of the findings of the inquiry officer. It is also surprising that the
disciplinary authority has decided to propose disagreement on the basis of
the advice of the CVC. Therefore it appears proposal of disagreement not
initiated by the disciplinary authority -of his own. Rather disciplinary
authority mechanically followed the advice of the CVC as well as UPSC,
while imposing penalty of ‘censure’. When admittedly the disciplinary
authority failed to point out any infirmity or irregularity in conducting the
inqﬁiry proceeding or in the matter of appreciating evidences recorded in
the inquiry proceeding. Similarly, neither CVC nor UPSC could able to find
out any infirmity or irregularity in the inquiry proceeding. Rather
Disciplinary authority, CVC and UPSC are in agreement with the findings
of the inquiry officer so far the article of cha’rge.' brought against the
applicant is concerned. As such, question recording “reason of
disagreement also does not arise”. But interestingly CVC has tendered its

advice for imposition penalty upon the applicant on the allegation that the
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applicant is guilty of supervisory lapse, when admittedly there is no charge
of supervisory lapse in the impugned memorandum of charge sheet dated

- 02.08.2004. Therefore, advice of the CVC and UPSC is contrar}; to the
records of the inquiry proceeding. Moreover, the disciplinary authority
failed to point out any valid ground for recofding disagreement with the
findings of the LO. As such disciplinary authority has no jurisdiction to
impOSe penalty of ‘censure’ on alleged ground of supervisory lapse when
admittedly there is no charge of supervisory lapse and on that score alone
the impugned penalty order dated 31.01.2008 is liable to be set aside and
quashed.

' Copy of the UPSC advice dtd. 08.01.2008, impugned penalty
order dtd. 31.01.2008, CGMT letter 'dtd. 15.02.2008 and GMT
letter dtd. 20.02.2008 are enclosed hereto and marked as
Annexure- 16, 17, 18 and 19 respectively.

419 That it is stated that grounds raised by the applicant in his repreéentaﬁon
dated 27.01.2007 in fact not considered by the disciplinary authority while
decided to impose penalty of censure upon the applicant but the
disciplinary authority mechanically followed the unlawful advice of the
CvC and UPSC without independent application of mind. Therefore, the
impugned order of penalty dtd. 31.01.2008 s liable to be set aside and .
quashed. ‘

420 That it is stated that the basic document i.e. serial No. 4 of the listed
documents, mainly computerized sheets, hard copy, which is relied upon
by the disciplinary authority in annexure-III of the memorandum of charge
sheet dtd. 02.08.2004 could not be made available to the charged officer, or
in other words, failed to pfoduce the same by the Presenting Officer in the
inquiry proceeding, for examination to determine ‘or establish the alleged
fact, of meter reading observation o‘f 7 telephones in question. Observations

given by the inquiry officer in his report is quoted hereunder:-

“But the prosecution did not present any document to
establish that whether these commands were used and by

whom, although a log of these commands or automatically

ot ferom
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instructions issued by the Deptt. of Telecom on this subject,
the YJDB log file should be preserve for a period of three

months. The preliminary vigilance inquiry was conducted

by the DE (Vig.) Nasik before completion of the three
months of the alleged incidents.of manipulation of .the
meter readings; and, therefore, he could have easily taken
out a copy of the YJDB printout to pin-point the alleged
misuse of the ABOMU command. But no efforts seem to
have been made by the DE (Vig.) Nashik.”

It is quite clear from the above observation of the inquiry officer that

the prosecution failed to produce the document indicated at sl. No. 4 of the

listed document (Annexure-III) relied upon by the disciplinary authority to.

establish the manipulation in meter reading of the 7 telephoné in question
by the charged officer, as such the enﬁre allegations or article of charge
brought through memorandum dtd. 02.08.2004 cannot be sustained at all,
as such, inquiry officer rightly came to the conclusion that the charge 5 “not

proved”.

That it is stated that the inquiry authority observed that Sri Kolwadker,
ADET (SW-1) in fact was the incharge of the E-10 B exchange, as such in the
circumstances as stated above it is abundantly clear particularly in view of
the circular dated 26.02.1991, that Shri Kolwadkar having the highest
command of the exchange. As such advice of the CVC as well as advice of
the UPSC is contrary rule in force. Itis also clear that at the relevant point of

time applicant holding the post of DGM, as a result of his promotion w.e.f.

129.12.1995, as such question of possession of password management

command by the charge officer who was not the in charge of the exchange
cannot be said to have exclusive possession of the exchange as per rule in
force, which would be evident from the representation dated 27.01.2007, the

relevant portion is quoted hereunder;-

“The Inquiry Authority in his report has clearly stated that
it is an established fact that in E-10B Exchanges, the

S
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passwords protection as well as all impor;ant password are
with DE Incharge of the Exchange. This is also confirmed by
the DOT circular No. 19-9/90-PHM dated 10/4/91 and same is
reflected in MTNL Tech Circular of E-10B No. 01.21.006-

MSE, issue- 01 dated 26/2/91 on arrangement of passwords
and grouping of various commands into different classes in
E-10B Exchangé. In Nowhere DGM’s. are Incharge of -
Exchange.” -

And on that score alone the impugned penalty order dated

31.01.2008 is liable to be set aside and quashed.

Copy of the circular dated 26.02.1991 is enclosed hereto

and marked as Annexure- 20.

4.22 That this application is made bona fide and for the cause of justice.

5. Grounds for relief (s) with legal provisions:

5.1  For that, the alleged article of charge brought against thé applicant in the
memo dated 02.08.2004 in fact not proved after detailed inquiry conducted
by the inquiry officer at the instance of the disciplinary authority on the
basis of the listed documents and state witnesses relied upon the
disciplinary authority to sustain the proposed charges as such the
impugned order of penalty dated 31.01.2008 is liable to be set aside and
quashed.

5.2  For that, the inquiry officer reached to the ultimate finding after detailed
assessment of evidences recorded in the inquiry proceeding that the article

of charge is not proved.

5.3  For that, the disciplinary authority, CVC and UPSC in their findings could
not find out any infirmity, irregularity or lapses on the part of the inquiry
officer either in conducting the inquiry proceeding or in the matter of
assessment of evidence made by the inquiry officer as such the findings of

the inquiry officer is binding upon the disciphnéry authority.

Fou o D
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5.8

5.9
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5.11
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For that, when the CVC could not find out any infirmity i
proceeding as such CVC has no scope or authority to draw any inference

that applicant was in possession of highest command of exchange.

For that, the advice of the CVC to impose penalty of ‘censure” upon the
applicant on the alleged ground of ‘supervisory lapse” on the part of the CO
is beyond the scope and jurisdiction of the CVC when admittedly there is
no article of charge on ‘supervisory lapse’ brought against the applicant in

the memorandum of charge sheet dated 02.08.2004.

For that the prosecution side also failed to establish any amount of revenue
loss as alleged in the article of charge as such advice tendered by the CVCis

contrary to the record of the inquiry.proceeding.

For that UPSC also could not find out any infirmity and irregu].arity in the

inquiry proceeding while making assessment of -evidence recorded in the

inquiry proceeding as such CVC has no jurisdiction or scope to hold that i

the sole article of charge is “partially proved” on the alleged ground of
e T = S

revenue loss caused to the deparﬁnent due to ‘supervisory lapse’.

For that, UPSC also without consulting the record of the inquiry proceeding
mechanically followed advice of the CVC that there is a supervisory lapse
on the part of the charged officer admittedly when sppervisor_y Jque_js_gpt‘
a part of the charge. As such advice tendered by the UPSC beyond its scope

and jurisdiction. Hence the advice is not sustainable in the eye of law.

For that, penalty cannot be imposed in a disciplinary proceeding merely on

suspicion that too when the changes not proved in the inquiry proceeding.

For that no valid reason has been assigned by disciplinary authority for

recording reason of disagreement with the findings of the LO.

For that there is no independent application of mind on the part of the
disciplinary authority rather the disciplinary authority acted on the
dictation of the CVC and UPSC and followed illegal and arbitrary advice of

the Commission which is contrary to the record of the inquiry proceeding.
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For that advice of the CV C and UPSC is not binding upon the disciplinary
authorlty, more so when such advice is contrary to the findings and record

of the inquiry proceedings.

For that neither the disciplinary authority nor CVC or UPSC has the power
and scope to travel beyond the article of charge and the evidences recorded

in the inquiry proceeding.

For that unlawful advice of the CVC or UPSC is ‘not binding upon the
disciplinary authority.

For that the disciplinary authority even failed to produce in the enquiry
proceeding the relevant vital documents relied upon by the authority to
sustain the proposed changes, as such CVC or UPSC has no authonty to
tender unlawful advice to i Impose penalty upon the applicant.

Details of remedies exhausted.

That the applicant declares that he has exhausted all the remedies available

to and there is no other alternative remedy than to file this application.

Matters not previously filed or pending with any other Court.

The applicant further declares that he had not previously filed any
application, Writ Petition or Suit before any Court or any other Authority
or any other Bench of the Tribunal regarding the subject matter of this

application nor any such application, Writ Petition or Su1t is pendmg before

~ any of them.

Relief (s) sought for:

Under the facts and circumstances stated above, the applicant humbly
prays that Your Lordships be pleased to admit this application, call for the
records of the case and issue notice to the respondents to show cause as to
why the relief (s) sought for in this application shall not be granted and on

perusal of the records and after hearing the parties on the cause or causes

“that may be shown, be pleased to grant the following relief (s):

%”vaew btz
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8.1  That the Hon’ble Tribunal be pleased to set aside and quash the impug
memorandum of charge sheet bearing No. 8-99/ 2003-Vig. II dated
02.08.2004 (Annexure- 6) and impugned penalty order bearing letter No. 8-
99/2003-Vig.II dated 31.01.2008 (Annexure- 17).

-

L

8.2  Costs of the application.

8.3  Any other relief (s) to which the applicant is entitled as the Hon’ble

Tribunal may deem fit and proper. -

9. Interim order prayed for:

During pendency of the application, the applicant prays for the following

interim relief: -

9.1  That the Hon’ble Tribunal be pleased to observe that the pendency of this

application shall not be a bar for the respondents to provide the relief as

prayed for.
10.
11. Particulars of the L.P.O
i) L.P.O No. : 296 378407
ii)  Date of issue o 22.12. 2008
iii)  Issued from : G.P.O, Guwahat.
iv)  Payable at : G.P.O, Guwahati.

12.  List of enclosures
As given in the index.
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uwaheti Bench
VERIFICATION — i

I, Shri Anjan Kumar Dutta, S/o- Late N. G.Dutta, aged about 50 years,
working as Deputy General Manager, BSNL Tezpur, Assam circle, Tezpur,
Assam, applicant in the instant original application, do hereby verify that
the statements made in Paragraph 1 to 4 and 6 to 12 are true to my
knowledge and those made in Paragraph 5 are true to my legal advice and I

have not suppressed any material fact.

And I'sign this verification on this the [N Ik day of February 2009.

b Yo
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Annexuge - 1

No. 8/99/2003-Vig 1l

Government of India ' : :
2 Ministry of Communications & [nformation Technology- %
/ Department of Telecommunicatiohs. : %‘Q
' ! : West Block-1, Wing-2 5
| [t oo s | - Ground Floor it
AN aeattee TrOUnAN ‘ 3roun oor
Centrat Administret _ ' R.K. Puram Scclor-1
New Delhi-110066 i
20 FEB 2009 | , )
: Dated the 22-8 - 2003 z
S | |
4 1 | : / {
{ uwahatl Bench MEMORANDU M }
Shri- AK. Dutta (Staff No. 8188), Depuly General Manager, Maharashtra ;*
Telecom Circle, is hereby informed that it is proposed to take action against him under b
Rule 16 of the CCS (CCA) Rules, 1965. A statement of the imputations of misconduct or t
misbehaviour on which action is proposed to be taken as mentioned above. is enclosed. f
2. Shri A.K. Dutta is hereby given i\n"()pp()l'ltmil)’ to make such representation as he .
may wish to make against the proposal. . !
3. If Shri A.K. Dutta fails o submit his representation within ten days of the receipt -
of this Memorandum, it will be presumed that he has no representation to make and
orders will be liable to be passed against Shri A.K. Dulta ex-parlc. i
4. The receipt of this Memorandum should be acknowledged by Shrit ALK, Dultla, ‘
By order and in the name ol the President, |
. — . j
4 ‘ ' | (JOHN MATHEW )
L CUNDER SECRETARY TO THE GOVT. OF INDIA :
To, - )
Shri A.K. Dutla, - ¢
(Staff No. 8188), o

Deputy General Manager,
Maharashtra Telecom Circle.

s

(Through the CGM Telecom, Maharashtra Telecom Circle, Mumbai).
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NENURE

Statement of imputations of misconduct or mishehaviour on which action s
proposed to be taken against Shri ALK, Dutta (Staff No. 8188), Deputy General
Manager, Maharashtra Telecom Circle.

O/o General Manager, Nasik Telecom District, during the period 1995-96.

2.

charge of the E-1

3.

working telephone

S{atement of meter reading of numbers kept under observation

That the said Shri A.K. Dulta was functioning as Deputy General Manager (&P,

As the Deputy General Manager (1&P), the said Shri A.K. Dutta was in overall
0B Exchange, Nasik, and had in his exclusive possession, the Password
Management Commands with which inter alia the meter reading o

[ any telephone number
could be manipulated,

Scrutiny of the meter reading statements of the following telephone numbers,
revealed that there was increase and decreasc in the meter reading, though there should
have been continuous increase in the meter reading of any

Date Telephone No. o
575138 576116 577087 577097 3563656 362960 564070
1 2 3 4 5 6 7 3
28/02: 300 136 67 24 - N
15/03 343 181 136 77 - -
31/03 419 225 207 128 S S -
15/04 488 261 248 {90 54 - )
0105 .. 591 287 292 213 {13
06/05 000 000 000 000 000 --
C16/05. 41 48 47 41 260 -
24/05 1135 46 1762 789 342 -
25/05 41 48 255 42 352 -
01/06 94 101 94 101 439 - -
04/06 965 97 126 94 264 -
05/06 {220 945 126 98 204 e ;
06/06 95 94 126 99 265
07/06 2494 2116 126 94 266 000 000
10/06 130 96 ---- - 261 000 2
1100 133 177 133 v77 200 (00) 13
13/006 140 178 133 177 278 (00 15
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Date Telephone No.
575138 576116 577087 577097 365656 562900 564070
| 2 3 4 5 ] 7 8
15/06 133 177 133 178 645 000) 24
17/06 177 133 133 177 654 3 32
19/06 177 133 1077 753 663 6 30
21/06 1492 177 - 133 894 680 7 28
22/06 177 133 177 134 680 1l 204 .
24/06 180 153 178 206 782 11 220
25/06 180 153 178 2006 - --e-
2606 . 182 155 178 206 911 14 273
4. Further, one of the aforesaid seveh telephone numbers, viz. (clephone No. $656056
(old N(?. 6565(?) was dixcr(c.d fron'l the Slr:owgcr Exchange lo.the E-10B Exchange on the
verbal instructions of the said Shri ALK, Julta, though the said telephone number did no
qualily for such diversion as per the prescribed criteria, However, the said Shri A.K. ,
Dutla, as the Depuly General Managery refused o confirm his verbal instructions” in
“wriling, alter the diversion had been carried out, as statcd by Shr Sindeep KolwadRar,
the then Assistant Divisional Engincer (E-10B), vide his statement dated 271096,
5. The said Shri AX. Dutta, as the Deputy General Manager (I&P), in overall
charge of the E-108 Exchange, Nasik, thus, manipulaled ‘the meter rcadings of the
aforesaid telephone numbers, thereby showing undue favour to the subscribers, and
causing loss of revenue to thc Government. Such manipulation was possible only by the l
berson, havigg _in his pOSSCSSiO_IL._Ulc..ellaSS\\’:o;l'..d..]\J_.illl,i!,gQJJA-QJJ&C:OJLAJJA&L@& And the
H;assword Management Commands were in the exclusive possession of the said Shri ALK,
Dulta during the relevant period. : ’
6. Thus, by his above acts, the said Shri ALK, Iuitta committed misconduct, failed to
mainliin absolute integrity and devotion to duty, and acted in a manner unhecoming of a
Government Servanl, thereby  contravening Rule AN), (i) and (i) of the CCS
(Conduct) Rules, 1964.
By order and in the name of the President,
»—:;WJW—\'}{
(JOHN MATHEW )
UNDER SECRETARY 1O THE GOVT. OF INDIA
ad
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During the examination of the caze it appears that there were certain

1'11:.111')1":.1(:.11'(;(:»rc]uling o meter reading in respect (d the & telephone numbers, but '
from the documents/evidence available it will be difficult to Pi-point the
culpability on Shyi AR Dutfa. In view of this. the Commission advises initialion |
of proccedings  for g sl minor  penalty agaimst  Shri - AK Dutta,
DG, ' , _ : !
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Bharat Sanchar Nigam Limited » Lo
(A Gowvt. of India Enterprise) L
Office of Principal General Manager | ' L
Kalyan Telecom District . - ——
Central Administrative Tytbunal
To

Principal General Manager, 2 () FFB 2009
Kalyan Telecom District,

Kala Talao, Kalyan.

radis ]
: 1 Guwabhati Bench J
Respected Sir, e , v e
Kindly find enclosed herewith my representation against memo ‘
10.8/99/2003-Vig.11 Dated the 22.8.2003 from Sh. John Mathew, Undersecretary to the
Govt. ol India.
"My representation may kindly be forwarded through proper channel to Sh. John
Mathew with your appropriate comment. '
The receipt of this letter may kindly be acknowledge.
_ Thanking You,
Encl ¢ My Representation. |
- Y oprs sincerely, _
; |
! M
Date : 30" Sept’03 i
| th .
Place : Kalyan T eaw) :
; K .
(A'K. Dutta') : ;
Area Manager (Kalyan) o
Kalyan Telecom District. ) P

ek \ oy B |
op?
- 2 ()
mﬁﬁ‘ﬁm ; ?m wwt i:: - W
ey e Bes or (Vigilance) o \A)J\)

!, Engine
%\;‘2 .Et\inc\pa\ General Managef

BSNL, Kalyan 421 301.
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From: ALK Dutta
© 7 St No. 8188 . .
Peputy General Maunager, '

- y v QOK

4

., -Maharashtra Telecom Circle.

Central Administrative Tifunal
'1‘0’ . . .
HIS EXCELLENCY THE PRESIDENT OF INDIA '
N | 2 0 FEB 2009
. . B
Kind Attention : Sh. John Mathew )
Under Secretary to the Govt. of India, , o . |
© Ministry of Communication & Information Technology, \ uwahati Bench
Department of Telecommunication,

R, K Pgram, New Dethi - 110066.

( Through Propdr Channel )

1 réspect'fully", gcknowledgéd the receipt of thd

Memo No. 8/99/2003-Vig 1l Dated the
22.8.2003. '

2.1, the undersigned submit the following few lines for your kind considetation and
delivering natural justicc to me. [ was working as DGM(Installation), Nashik w.e.f
29.12.95 having overall charge of mice. of 9.SK E
DOT exchange at Satpur, 5.0K C-DOT exchange a
network and 3.0K D-TAX exchange at Nashik City.
In addition to above, 1 was having overall charge for the Installation of 4.0K Main ocCB-
283 exchange at Canada Corner, Nashik, 6.0K OCB-283 exchange at Ambad, 3.0K E-
10B RLU exchange at Nashik Road and OFC and PCM system.

Additional charge of DGM(Rural & Admn.) was also looked after by me w.ef 14.6.96
due to prolonged illness of Sh. Ajit Singh, DGM(Rural and Admn) . As DGM(Rural &
Admn.) 1 was holding overall charge of Internal and External Mtce. of entire Rural
Exchanges, Installation of various C-DOT exchanges in rural areas, Installation and
Mtce. of Transmission system in rural areas, Administration, Est
-Section. With the responsibility of so much of work on should
always remained under tremendous pressure to carry out d
District having working lines capacity of approximately

t Ambad, PCM and OFC junction

ablishment and General
er, 1 was very busy and

One Lakh lines.

A. 1, myself is trained in Transmission branch. I have only taken a S weeks Basic training
course of [-10B exchange at Madras. The Basic training. pives brief ideas about the
functioning of various modules of E-108 exchange. The E-10B exchange w
and commissioned by M/s IT1 at Nashik. Therefore | was not having enough
of E-10B exchange. In fact, in view of too much work on m
much time to visit E-10B exchange at Nashik.

as installed
knowledge
y shoulder, T was not having

Cont..2.
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ay-to-day work of the Telecom
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Al the subseriber management work and day-to-day routine maintenance work were
under the control of Sh. Sandeep Kolwadkar, ADET(E-10B) at Nashik and two JTOs Sh.
" D.D. Wani*and Ms.Varsha Ahire, who were working under the control of Sh. Sandeep
Kolwadkar:*Sh. Sandeep Kolwadkar was trained in| E-10B specialization course and was
having deép knowledgeof working of E=10B ékélLéii'gé. He used to handle all kind of
trouble shooting in E-10B exchange. It was not lru{that F'was in exclusive possession of
Password Command of E-10 B exchange. Sh.” San leep Kolwadkar, ADET(E-10B) was
also having Password Commands of Subscriber Management and various routine
maintenance of 1-1083 cxchange. He was carryinglout the work of creation, closure and
- modification of subs lines arid accessories. He was also taking meter readings of all the“
working lines and sending it to AOTR, Nashik.

. As my kiowledge of E-10B exchange was very much limited therefore 1 did not have any
knowledge. and methods of command through whi
 teléphione’s humbeite
.uh{:éllled;fg{s‘anq*gﬂﬁﬁplete]y false and therefore I defy the charge.
- The*YIDB log?print out would be able to descrill
_regatding.if there Was any manipulation of metef
“provided the attested copy of YIDB log print ou
defense.

$.11 inter alia the meter reading of any
could be manipulated. The charge leveled against me is totally

v

reading. Therefore 1 may kindly be
for my scrutiny and to prepare my

3. The fortnightly meter readings of E-10B exchange are taken on Mag Tape and sent to
M/s -DSS, Puné (“an approved vendor for Nashik | Telecom District) for processing the
detailed bills for STD and I1SD calls. The hard copy of print out along with floppy
containing OMR (Opening Meter Reading) and CMR (Closing Meter Reading) of all the
subscribers teleplione numbers were sent to AOTR by ADET(E-10B) exchange, Nashik

for taking furthitt ‘action by AOTR, Nashik for the purpose of issue of bills to the
subscribers. ‘

.

The fortnightly meter readings taken during the period of the referred telephone numbers

had shown continuous increase in meter reading. There was no fluctuation noticed in the
fortnightly meter readings. The meter readin

g statement taken fortnightly of the referred
telephone numbers are indicated below: ’

Cont. 3.
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Date
| Vate

, A
_Telephone Numbers o 1 Remarks ™ | | .
575138 57611¢ 377087 | 577097 | 565656 | sa5emmTcsa=

_ 562900 | 564070 ] '
28/2 1300 136 67

24 - - N
15/3 | 343 181 136

B Ya s wn GRS S

e | [T -
M}L/l 419 225 _207 __.Jﬁ; R T e
A5/ 1488 1961 a3

190 54 N

—— ]

292 213 113

000 000 000 |TITTT . The E-10B
Exchange had
Failed on 6/5 )
: due to some
L ' technical
s , .| problem ;
_.'.; * % t
| 1.48 47 41 260

i
94 10l 430 |

o ke o TR

N g

e e

S LT KT B T e e

. A

** The E-10B exch
o hidd be

some technical problem. The exchange
ito which the meter readings of all-the
meter readings had been set to zero in
and loss of revenye to the

. e e
SN e -

- Diié 1o this reason, the fortnig
the meter reading taken on ea

htly meter reading take
ca ) rlier fortnight on 1/5.
... ADET(E-1 0B), Nashik with the help of JTOs under h
it clearly indicates that meter r
subsequent fortnight.

non 16/S had been found less than
The exchange had been restored by

im. From the above mentioned table
cadings were found increasing trend continuously in every

e et e

egularly and there were no

er readings of the ahovg referred telephone ‘
numbers. The meter reading position shown in the statement i between the two :
1

consecutive fortnight period between 1/6 1o 15/6 which were on 4/6, 5/6, 6/6, 716, 10/6,
1'1/6 and 13/6 had not been brought into my notice by ADET(E-10B) exchange, Nashik.

et in between the fortnight period of 15/6 to 30/6 which

L in the fortnightly met

Similarly, the meter readings taken

!
were on 17/6, 19/6, 21/6, 22/6, 24/6, 25/6 26/6.}1:;_d> not been brought into my notice by ’ .
ADET(E-10B) exchange, Nashik Therefore, T did not have any opportunity to know F]
about the fluctuation of meter readings of above referred telephone numbers nor any ' K
body had brought into my notice

about these fluctuations of

meter readings then under

such circumstances, how | could b ictuation of meter readings g

of above referred tel. numbers ?

Cont 4
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It may Kindly be noted tl
Directorate, were deleted fr
kinds of observation had b
numbers therefore, 1 may k
.- kinds of oliservation 1

at all the commands which ha

om the class of commands. Since 1 am not aware as what F
een taken for meter readings of above referred telephone | h
indly be provided attested copies of all the print outs of all
aken for my scrutiny and to prepare my deflense. '

d been restricted by the

: ‘ :‘ié}?my memory gocs to year 1996 1o best of my ability,

s eriteria dcﬁpcd by GMT, Nashik to change the number from S

' 10B exchange. No written order or instructions were issued b

regard. It was found that the Strowger e

. problems of frequent held up of dial ton

Ll ;hiWh_ic'}i“"wéi'é??liaving serious complaint of tequent held up and call dropping or having  * P
“highcalling rate were generally changed ) E-10B exchange on the basis of complaint
made by subscribers in order to reduce thie subscribers complaint and to improve the

image of the department.

there was no prescribed
trowger exchange to E-
y GMT, Nashik in this
xchange at Nashik Road was having serious
] and call dropping. The telephone numbers

Regarding . the change of telephone number from 65656 to 5656
exchange. to E-10B exchange, as far as my memory
ability, I had not given any verbal instruction
above telephone number from Strowger exch
knowledge about the refusal to confirm the
why Sh. Sandeep Kolwadkar, ADET(E-10B
in writing about the particul
numbers having serious com

i

|

i

56 from Strowger ]
£0¢s o, year 1996 to best of my i
to anybody to carry out the diversion of !
ange to E-10B exchange. Neither 1 had any ’
verbal instruction. It is not understood as to :
) exchange, Nashik had sought confirmation i
ar number only? As already stated generally, }
{
|

f

plaints of frequent held up and call dropping and having high
calling rate were considered for diversion from Strowger excl

1ange to E-10B exchange
and this type of work was solely the responsibility of ADET(E-10B) exchange as he was {‘/'
having all subscriber management commands. '

the telephone

As far as ] remember, 1 do not know th

565656. As it is alleged that above tel
prescribed criteria, 1 did not have

at that time in Nashik Telecom di
copy of such prescribed criteria fo

e subscriber who was having telephone number
ephone number did not

qualify the diversion as per
any know

ledge about such prescribed criteria availdble
strict. Therefore, 1 may kindly be provided the attested
I my scrutiny and to prepare for my defense.

P

S. As I have already mentioned about my work as DGM, | was very busy and remained
under tremendous pressure to carry out day-to-work. Since | was not having ecnough
knowledge of E-108 exchange and since Sh. Sandeep Kolwadkar, ADET(E-10B)
exchange, Nashik was having specialisation training of E-1083 exchange and having deep
knowledge of E-10B exchange and used to handle the trouble shooting of 1-10B

exchange therefore most of the day-to-day routine work of E-101 exchange was being
looked after by ADET(E-10B) exchange. ,

Cont..S. , !
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- scrutiity and to prepare my defense.

6. In view of my explanation above, it can be seen that alle

in urban areas and the Administration work,

'A-,.,_..inveg_t_igatioq_i_'c_port of Vigilance Officer,

R
Cethmmiatraﬁ?:atﬁ‘ﬂi:: j

20 fe8 2009 & |
uwahati Bench

area so I was frequently visiting various
work of major exchanges and OFC system

SEC -5
: [
v iy

Vi ey
: e

As 1 had ,@Q?;:;cover the work of entire rural
xchanges ifi rural area apart from Installation

was not having much time to visit E-10B ) _ y
- exchange. Therefore, manipulating the meter readings of telephone number was out of ‘
my knowledge and out of question in my daytto-day busy time schedule. 1 had not done \
any undue favour to any subscriber and also I-have not caused to any revenue loss to the 1
. Governnent as alleged. I, therefore deny the charge.

:could not able to understand as to how Vig
“hHad aitivéd {6 a’conclusion of malpractice by
.taken by him. 1, therefore request that 1 n

ilance Officer of Nashik Telecom District
ne on the basis of what kind of observation
1ay kindly be provided the attested copy .
Nashik so as to ascertain on what basis he had .

alleged against me, which is essential for my

arrived t0-a conclusion of maipractice

: . t
gations against me are very ;

much extraneous in nature and completely false and baseless and without any evidence.

V.chce, I'may kindly be fet-off from all the allegation made ag
of Kindness I shall ever be grateful to you. 1, hereby
mc.

ainst me. And for this act
deny all the charges leveled against

- In the event of any further action against me, I request that an oral inquiry be ordered in
- order to meet the end of natural justice. ‘
“Thanking You Sir,

JERS

Yours sincerely,

Date : 30" Sept’03

Place : Kalyan K \‘\’L__/
1. K. Dutta)
, -~ .
ST ¥
{
| !
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No.3 (v)/99/2

Central Vigilance Commission
; %k ¥k k%

Satarkta Bhawan, Block ‘A,
o - GPO Complex, INA,
o New Delhi- 110 023
, . - Dated the 29" June 1999

N

Improving vigilance administration - no action to be taken on
anonymgus/pseudonymous petitions/complaints.

]
{ 7 e

+ -

rhicdg " By virtue of the powers invested in the CVC under para 3(v) of the Ministry of
Personiiel, Public Gricvances & Pensions, Department of Personnel & Training Resolution
CONOITHR099-AVD.IN dated 4" Apri) 1990 qhe CVC s cnpowered to - exercise
superintendence over (he vigitance admi
Government or*Corporations established
Societies and local authoritics owned or
- Zagh.

under any Central Act, Government Companics,
wnitrolled by that Government.

¥ One of the facts of life in today's administration is the widespread use of

) njgmous and pscudonymous petitiors by disgruntled elements to blackmail honest

Sils. Under the existing orders, issucd by Department of Personnel & ‘Training letter
2321/4/91-AVD.11L dt.29.9.92, no  action  should be taken on anonymous and
“ S ;ﬁ?m‘éomplﬂinls and should be ignored and only filed. However, there is a

proviion available in this order that in case such complaints contain verifiable details, they
may be enquired into in accordance withiexisting instructions. It is, however, seen that the
exception provided in this order has become a convenient loophole for blackmailing. The
public servants who receive the anonymous/pseudonymous complaints, gencrally, follow the
path of least resistance and order inquirics on. these complaints. A peculiar feature of these
‘complaints is that these are resorted to especially when a public servant's promotion is due or
when an executive is likely to be called by the Public Enterprises Selection Board for
interview for a post of Directot/CMD etc. If nothing else, the anonymous/pseudonymous

petition achieves the objective of delaying the promotion if not denying the promotion. These
complaints demoralise many honest public servants.

Page 1 of 3
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3. A person will resort to anonymous or pscudonymous complaints because of
the following reasons:

3

i He is an honest person who is a whistle blower but he is afraid to }
reveal his identity because of fear of consequences of the powerful * ;
clements in the organisation. :

He is a blackmailer who wants to psychologically pressurise the public
servant complaincd against

4. There could be a view that if the anonymous/pseudonymous complaints

contain an efement of truth and if no action is to be taken on them then on important source -t
of information will be lost. To that extent, corrupt practices may get a boost. At the same

time the Central Vigilance Commission has initiated a number of steps to provide a channel

nt Communication against the corrupt public servants. These measures include the following:

.
,'..

!
| —
¥
: »
i Under CVC's order No.8 (1)(h)(1) dated 18.11.98, even junior officers |
can complain to the CVC in cases of corruption against the seniors; '
i, Fhe CVC has issucd instructions that the name of the complainant will
not be revealed when the complaint is sent to the appropriate
authorities for getting their comments or launching inquiries;
jil. Under CVC Order No. 8(1)(g)/99(4) dated 12™ March 1999, in every '
office there should be public notice displayed directing that no bribe '
should be paid. If any bribe is demanded, the complaint should be ;
made to the appropriate authority like CVQ, CVC etc.; and {
iv. The CVC is now available on web - http://cve.nic.in - If anybody %
wants to complain they can casily lodge complaints on the website of
CVC and also through c-mail - vigilance@hub.nic.in
5. In view of the above incasures taken, there is very little possibility that |
genuine cases of corruption will not be brought to the notice of the appropriate authoritics by ’
those who were earlier resorting to anonymous/pscudonymous complaint routc. . \
1
\
, Page 2 of 3 :
. §
¥ !




6.
~of the DOPT

clfect no action should at sll be tg
They must just be filed.

.

- All Chief Vigilance Officers in the Ministries

~3] -

Tﬁhuﬁal_

2.0 feg 2009 0

Uwaha Bench

It is, lhefefore, ordered under powers vested in the CVC under para 3(v)
Resolution No.371720/99-AVD. 111 dated 4" April 1999 that with immedinte

This order is also available on web site of the CVC at http://cve.nic.in

All CVOs must ensure that these instructions are strictly compiled with.

29.1.49
| (N.VITTAL) =~
CENTRAL VIGILANCE COMMISSIONER

B

The Secretaries of All Ministries/Departments of Government of India
The Chief Secretaries 14 Al Union Territories

The Comptroller & Auditor General of India
The Chairman, Union Public Service Commission

- /Departments/PSEs /Public
s Organisations/Societies
Secretariat/Lok Sabha Secretariat/

Sector Banks/Insurance Companies/Autonomou
President's Secretariat/ Vice-President's
Rajya Sabha Secretariat/PMO )

Page 3 of 3
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by who

201 admitisd” Ha sholld

which no BOM

= O MORSUNLv Yy . UN

Government of inclig

ihiputations of pisconduc or misbchavigur in
quiry is Proposed-to be held fis set‘out in the enclosed Statement of arficles of
“A statement of the mpuiatiops of misconduct or misheh
Charpe is enclosed (Annexure 11). A Jls; of dacuments by which and a list of witnesses
P AELiCles of charge are Proposed to be shistained re also enclosed (Annexures 11 & 1v)
the fir'st stae advice of CVC for instituz

A copy’of NG minss nenalty Proceedings against Shry AKX
T oy '
Duita is alsg d.

: g si:'- :
ta is directed (o submit within (o dagis of 1he rectipi of this Memoranduin o
QLIVS defence and also (o State whey

her he desires to be heard in person.

ed’ that an inquiry will be held o v i respect of those articles of ch

e ac are
rdeny each article of charoe

» therefore, specifically admiy .

! A’
E f%!.)l'i}k;\fl(.fi.)q;tjga is turcher informeq that if he
an o betore:, the date specified in P

Authority tqju‘j‘oltl_mrwis'g fails or

DES NOLSUbMIL his weitten statemment c{ desence
ara 2 above, or floes not appear m person.hetore the lnquin'ng
refuses to comply withithe provisions of Ritle 14 of CCS(CCA) Rubes
P63 or t_lié‘()i'ders/ irections issued N pursuance of the said rule, the InGuiring Anthority may howd
the _immiry'ég‘.{g $'lf]i§_|_"f1:i:'>_-\-parle. -

-

5, Attemion

ofShn AX Dutta is ifvited to Rule 20 of the CCS(CTén;iuct) Rules, 1964, under
Veriment servant shyl) bring or attemp, teibring any political or outside influence 4o | ear
upoOR dny Supc,r'ib'l‘f"ﬁuthm‘ity to further his ivteres te his servive

g his interests i respect of matters pertaining
tinder the Government™ IFany representation is reeeived on s behail trem another PErson (n respeed-
ol any matter dealt with in {hese proceedings, it wij! !?c: presumed that Shri A K Dutiz 3y aware of
SuCh A representation and that it has been made at his,instance and action wiil be taken against him
for violation.of Ryfe 20 of' the CCS(Conduct) Rules, 19?4. !

: O e .
0.

'R.‘ec,e_il_i[ of this Memorandum should be acknow[edgcd by Shri A IC. Dutta, PGM

A

By order ad-in the name of (e Presiden(.

. / ;
‘ ')l('(((((.({
. S (Mohindger Singt?
‘ o - l.)ir‘cclln'(\l\)

B g

L Maharashtra Cirele

L IR - Ministry of Communicaiions and fnformation Fechnology
S o Departmeni ofTclecommunications -
S (Vigilance Wing)
: . R.No.9Js. Simchay Bhav,
S o ' 20, Ashoka Road, New Delhi-y

. ' o - Dated OX- o 8‘— 2004

o ¢ , - ,! s
MEMORAND U i
" - ; H b

' ndum No.8-99/20 13-Vig 1l dated 22108 ¢ 03 issticd uhderiRule 16
e esident afior considering the request of Shri ALK, Putta_13¢4M is of
the ¢, hold an inquiry aghinst Shri AK. Dutta, DGM uiider Rule 16(1)(b)
of @ 1965, The substance of thy |

aviour in Support- of

NEE

.-
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Copy to:

The Chief General Manager, BSNL, Maharashtra Telecom Circle, Mumbai with the request 1o
deliver the cnc!oqed Memorandum to Shri A K. Dutta and to send his dated acknowledgement to this
Sflice for record His defence statement in triplicate, may be forwarded to this oflice immediateh on
its receipt. 1n cese the officer fails io submit any defence within the stipulated period an intimation to
that e¢fTect may be sent to this office. Service particujars of the officer may be sent in the pro forma

prescribed in duplicate duly signed by the Vigilance Qfficer. The staff number and date of birth of the
officer should invariably be indicated in the service particulars.

N Leeeed /

(Mohinder Singh)
- —J)jﬁr(‘chn‘( VA

BRSSP

.

ot

T ——— i o

 —————— <ot

i e e < T a—— =



¢

~t

S :
P o
. .

ANNEXURE-1

Statement of article of charge framed against Shri AL, Dutta (St Noo 8188),

Deputy Géneral Manager, Maharashtra Telecom Circle,

 Shri AK.iDutta white working as DGM (1&P), O/o GMT, Nasik, during the
period 1925-96 has committed the fraud_in collusion with privale subscribers of
Telephone No. 575138, 576116, 577087, 577097, 565636, 562900, 564070 by usinu

ESTE1 COMMIA NS elirnebedd apge at Canada Corner, Nasik Road by visiting

} wige revenue loss to ti.c >epartment AMEged s¢
By his aforesaid acts, Shri A.K. Dutta, DGM. failed te maintain absolute integrity

and devotion to duty and acted in a manner which is unbecoming of a Govermment

Servant, thereby violaied the provisions of Rule 3(1)(). iy & (i) of CCS (Conduct)

Rules, 1964,

By order and in the name of the President,
i Wt |

(Mohindier Singh)
Director(VA\)

ol
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X : Bight times and tampering with The_meter readings using_the scerat
~ - passwoidsi¥ Thereby he caused | Tor meged sel

¥
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ANNEXURE-

Statement of imputations of misconduct or mishehaviour on which action i

. pruposed to be taken against Shri AK. Dutta (Staff No. 8188), Deputy Geneval
{ Maharashtra Telecom Circle.

—d,

it the said Shri A I{. Dutta was functioning as Deputy General Manager@\.\)
fal Manager, Nasik 'Telecom District, during the period 1995-96. -

2. As the Deputy General Manager (1&P), [the said Slui A Dutta.was in ové{»}m
charge of the E-10B Exchange, Nasik, and had in his exclusive possession, the Password

Management Commands with which inter alia the meter reading of any telephone number
- could be manipulated. ;

3 Scrutjny of , the meter reading statements of the following telephone numbers.

revealed that there was increase and decrease in the meter reading, though there should

n continuous mprca"é‘ﬁ ALl ixe meter reading of any working telephone

N ) tement of meter reading of numbers kept under observation

et e

Date® T — ‘Tejgphong No.

e

: \
SN - ' T
L 5@3} 56116 |511087) sf7097) §65656 562900 SG40TD
TN v s— \ 6 7 8

136 67 24 e . -

: %Ti?ﬁu R N
Cen&aamﬁ et

R

I
181, 136 A (oteative Tink) |
225 207 128 I 20 1
261 248 190 54 L NG |
28T 29277213 T3 sE = £8 2008 ;
_ 000 000 000 .-93& T s -
L o AR 47 A\ 260 - . - G’““"aha:ga 1GTE ; .
i S 46 1762 789 342 ~_Zlet Bench
48 255 42 382 eees S
101 94 101 439 - S
97 126 94 264 3
945 126 98 264 '
94" 126 99 265 -
2116 126 94 266 000 000 )
96  -e-m T 261 0vo . 2 '
L 177 133 177 261 000 13 3
: ' 178 133 177 278 000 1S
i LA :
- Contd, .2
&




6. Thus, b

' " TFelephone No.

S75138 576116 577087 577097 565656 562940 564070
1 2 3 4 ) 6 7 8
15/06 133 177 133 178 645 000 24
17/06 177 133 133 177 654 3 32
19/06 177 133 1077 753 663 6 3
21/06 1492 177 133 © 894 680 7 28
22/06 177 133 177 ‘ 134 680 11 204
24/06 180 153 178 206 782 11 220 v
25/(16 130 153 178 2006 -
26/06 132 iS5 178 206 911 14 273
4 - Fuithe:, one of the aforesaid qeven telephone numbers, iz telephone Mo 565050
(old-No. 6565

1) was diverted from the Strowger Exchange to the E-10B Exchange on the
verbal instiuct.ons of the said Shri A.K. Dutta, though the said telephone number did not

 qualify for such diversion as per the prescribed criteria.  However, the said Shri A K

Dutta, as the Deputy General Manager, _refused to confirm his werbal instructions in
wiiting, afier ‘he diversion had been carried out, as stated by Shri Sandeep Kolwadk
the then Assistint Divisional Engineer (E-108), vide his statemert dated 2 7 1996

5. "The sa.d Shri* A K. Dutta, as the Deputy General Munager (1&P), in overall
charge of the E-10B Exchange, Nasik, .thus, manipulated thz meter readings ol the
aforesaid telepione numbers, thereby showing undue favour to the subscribers, and
causing huge loss of révenue to the Government. Such maniptilation was possible only
by the person "aving in his possession the Password Management Commands. And the

Password Man:gement Commands were in the exclusive possession of the said Shri A K
Dutta durirg th: relevant period.

.

. his above acts, the said Shri A.K. Dulta committed grave misconduct.
failed to -nain.ain absolute integrity and devotion to duty, and acted in a manner

unbecoming of : Governmen: Servant, thereby contravening Rulz 3(1)(i). (i) and (i) of
the CCS (Cond::ct) Rules, 1964
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’ - . ANNEXURE-LH

4 List of documents by which the articles of charge framed agninst Shri ALK, Dutta
3 . ._{g:_S‘,“mff..No. 8188), Deputy General Manager, Maharashtra Telecom Circle, ave
w0 proposed to be sustained.
] ,’ C - LA note regarding anonymous telephone call received by DI (Vig), O/o GM T,
; ’ . Narik on 27.5.1996. 3

2. Letter No. GMT-NSK/VIG/DAKIOC2 dated 27 5.1996 regarding statement of
meter reading addressed to Shri Sandeep Kolwadkar, SDE, E-10B, Nasik.
Reminder letter No. GMT-NSK/VIG/DAK/96/3 dated 13.6.1996 addressed to
] Shri Sandeep Kolwadkar, = 3
P . 4. Letter No. NST/ADE/E-10B/SPK/96-97/) dated (2.7.1996 ) from Shri Sandeep )
| -\J Kolwadkar, ADE (Phones, E-10 Exchange, Nasik regarding reply to DE (Vi) 'R
o e letter dated 27.5.1996 along with meter reading and status sheets of cach

: ‘...fi;ég_._lephone number (computerized sheets, hard copy available with cx 2 N
Is. "S't,atemcnt of Shri Sandeep Kolwadkar. ¢ mf%ﬂm@v%ﬁ\- L
60 Investigation Report of DE (Vig), Nasik_Telecom District dated 24 71957 - :

- 37, Statement of Shri A.K. Dutta datec @ m—

. ' --8.-Complaint from Shri P1. Joshi dddressed to Shii B. Prasad tegarding
L . nexus between Shri Deepak Teckchandani with Shri A K. Dutta.
L 9. Final investigation teport of DE (Vig), Nasik Telecom District in whi
arived at the conclusion that Shri A.K. Dutta has misused the passw
“j¥irtue of his status thereby tampered the meter reading for self mor
hereby causing loss to the Department.
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ANNEXUREAY

arge framed agziinst Shri ALK, Dutta

List of witnesses by whom the articles of ch
Maharashtra Telecom Circle, are

~(Staff No. 8188), Deputy General Manager,
proposed to be'sustained. o

Shri Sandeep Kolwadkar, DE, Nasik. ~ WW R —_
. , , Central Admintetrative Tribunal

20 &8 2008
Rl sElet ‘W

Guwahati Bench J

iz
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BUARAT SANCIHAR MIGAM LTD
() Giovi, af hidia }'Hlvlp: se) o
O/o the Principal General Manager Telecon e
Kalyan ‘Telecom District, ‘Telephone Bhavan, Kala'l'alav Ri{;
! ‘ Kalyan — 421 301 \ ' fg;%
i R . T T TEToh SHRErT | o
‘ STo, Central Administrative Tribunal, =
. Shri AK Dutta, o
DGM(HQ) . | | 20 fe8 2009
BSNL, Kalyan . ]
‘ - ?ﬁ; EHINHS ] L
No. KYN/VIG/AKD-16/2004-05/2¢ _Guwahati Bencllated af KYN. 17.08.2004
-~ o .. Sub: Disciplinary proceedings against Shri A.K.Dutta, D.G.M,, a
Ulhasnagar :
- Rel: No. T/Vig/Dise Proc/ AKD/0 did. 10.08.2004
H (‘ k . © 7 Kindly find enclosed l)ércwilh DOT, New Memorandum No. 8-
1l F 99200320 1T dated  02.08.2004  alongwith  CVC's advice 1.D.Note No.
8k e ()02715[1 250 did. 23.01.2003 in respect of Shii ALK Dulta, DGM. You are ‘i
X i péquésted; to acknowledge the receipt of the Memorandum with date. Defence
| _ staten) %t‘%m triplicate, if any may be submitied through this office within the A
‘ o S iRbes B gw s 3 _f" x : ’
Lt SNy R &
‘ ' /4@6()( ¥
. AR .),,o“\ : (Gopal Jagwant) %
= < Divisional Engincer(Vig) |
- O/o PGMT Kalyan '
‘
.
|
|




-

From:
Shri A.K.Dutta,.
Staff no.8188,

g . 255 A
Deputy General Manager, m e e, Ew
Maharashtra ‘Telecom Circle, - Ceritral kil % rTor| -
Kalyan® = i entral Adminlstrative Tribunal ' 4
{
' TO:

YOUR EXCELLENCY,
THE PRESIDENTI OF INDIA

=
t Bench

Kind attention: Shri Mohinder Singh,
s ‘Direclor(V/\), Ministry of Communication and  Information *
{ds - #Technology, Department of Telecommunications, Sanchar

.y i '<§§}311avalw,Asl1ol<;a Road, New Delhi-1

(Through propei éhannel)

N I hereby acknowledge the receipt of Memorandum no.8-
iy $972003-Vig. 1T dated 2/8/04 proposing tc
Rule 16(1)(b) of CCS (CCA) Rules, 1965.

hold an Inguiry against me under

7%EAL the outset may I request to invite your Kind attention to the
e é”ular No.10DSP3 dated 19/6/87 wherein it is emphasized that
ofgwithidie Memo of Charges, copies of the listed documents at Annexure
111 should also be enclosed to facilitate a comprehensive reply well based on
the documents otherwise the charged officer would become handicapped to
submit a comprehensive Statement of defence so that the Disciplinary -
Authority could consider the Statement of defence to see if the charge can be s
dropped at the stage of initial stage of defence as brought out in fetter No. 1
~ GLMHA_,O.M. No.11012/2/79-Estt(A), dated 12™ March 1981, and oM.
No.11012/8/82-Esti(A), dated the 8" December, 1982.

i,
i

(

‘ May 1 again request to invite your kind attention to the C.V.C.
reference as reported in C.V.C. 1D, Note No.002/P&T/250 (enclosed .
alongwith the above Memorandumn) the C.V.CL itself opined that it will be
difficult to pinpoint my culpability. This shows weakness of the case even

at tlme.ixlitial stage of the case and the final stage will confirm the suspicion
" raised by the C.V.C. ' '




H¥ -

There is only one Asticle of Charge vide Memorandum no 8-
99/2003 Vlg 11 dated 2/8/2004 against me.

1 deny the charge leveled agmnst e on thé said Mum)llmdum
o.8- 99/2003 Vlg 11 dated 2/8/2004. 5

N !
I may kindly be heard in person.

Y¢uns faithfully,

B | o (K.K.DUTTA)

e B Date: 26/8/2004
' ',P\’\cc K'\ly'm'“
2 ﬂ('.fg:u-ﬁlawt&?en MV;
{
P
R : |
il ’
H
}
- ;t Tty

N
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Central Mmm!s’trae?m T‘n’bzm'ag

T 20 fE8 200 :
- = Shifi MUM.Gupta, 9
- clnquiry Authority, Wﬁv&wﬁ}? .
General Manager (Devl),

BSNL, Kalyan-421 301 i — —

NO: KYN/DGM/AKD/(‘,‘ont‘./()S—()() 2/412005

SUB: l)mly Order Sheet, case of Shri A.K.Dutta, D(; M, BSNL,,
Kalyan

REF: Your office letter no.

KYN/GND/Vig/AKD/04-05 dated
171312005

Respected Sir,

Kmdly find enclosed herewith the /\IIIIL\IHL I containing the
list of Additional Documents and Witnesses for your kmd information and

further acuon please.
M‘% W

AKDUTTA
' DGNM (HQ),
.)\c, BSNL, Kalyan
(“0py 10
Shri S ] JPatil, P.O.  As directed by the 1.O.
P.O. may kindly acknowledge the receipt of the letter
please.
il

L

FINETUS SN p——
s
i .
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Relevance

SL . Description of Documents Custodian

' Letter n0.3(v)/99/2 of CVC dated 29" | CVC ND or Secretary to )
‘ June 1999 Ministry of Telecom to whom ) ks
Q\ .’ a copy was endorsed. These two letter dcal with the;

W2 anonymous’pseudonymous
: -complaints and disposal of such
| ~complaints to sav that such
| - ' complaints SHOULD only be filed

2. | Letter n0.321/4/91 AVD Il dated Depl, of Personnel & . and no action to be taken.

l 29/9/92 issued by Dept. of Personnel Tramming or with Telecomf
| & Training Communication.

3 1 N0.245-19/02-O&M of BSNL dated | BSNL corporate office New §Thls ]etter qualifies the State of
' affairs that could take place the way

[ 28/10/02 issued by  Shri|Delhi ° . ,
: : S.N.Bhambbani, Jt. DDG(MSE) Or secrete password of Exchange could
enclosmo copy of | With Ji. DDG(MSE), Sanchar | be HACKED using a program.
' TBVI/F/Conf/TEC.01 dated 1/7'02 | Bhaavan, New Delhi “In Visible Key Logger” (IKL)
| from TEC, DOT, New Delhi. | XXX. This program can be installed

: ; locally as well as remotely, when .
,‘,/-o GMT i installed on OMC, it logs all the key
strokes mcludmo secret password.

-~
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|

DE (L:-10B) at Canada Comer,

These prints out do show all thel

4 YJDB log print out during Feb’96 to
“June 96 during which alleged framed Nasik operations of the Exchange svstem |
" is said 1o have been commuted. | on minute to minute basis.

5 The PSAD print out indicates These will show that no such
“threshold  hmit and  SABLA numbers though suspected were Not
" observation during the above period of observed on SABLA.
~all the suspected Telephone numbers -do-
- as noted in the charge-sheet.

6 Printout of OPMN files. PFAC files | With DE (E-10B), Nashik as | These ref. File reports would show

occurring  on

“and PFAU files.

Tl |
Cen';w\' Admintetradive U

20 fEB 1009

ﬁfﬁﬁ anat Sench

above

that the faults etc.
system were to be ot automatically

recorded for attention of the SDE
incharge of the exchange. Such file
reports could reveal the
malfunctioning of Exchanges to
affect the meter readings as well.

X,

\

\\\‘j E (Incharge) of E-10B Exchange.

ilure of\E-10 M/%

and action taken as per submitted by

-do-

The whole Exchange system had
been failed on 6-3-96 and though the
system was Testored and its effects
on meter reading etc. '

8

C haraea- A

. Computerised sheets, hard copy as

gmentloned in the Item no4 at
Annexure- III of the Memorandum of

A

Said to be available with the
exchange under SDE/DE as
above DE:SDIZ

- iNasik. o

(ET 0B).

The said computerized sheets + hard
copy should have been made
available to me without
Since this is the all evidence (0 prove

charge against ime. '

asking. | ;.-
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Prescribed criterion if any issued by - GMT Nasik
the then GMT Nasik during 1996 for
diversion of nos. from Strowger
Exchange Nashik Road to New E-10B
RLU Exchange, Nashik Road. -

This is element of Imputation at page .

2 para 4 of Annexure-11 of the Memo -

of charges.

Copy of the letter writien by Shri; SDE (E-10B) Nashik
Kolwadkar, ADET, E-10B 1o me as:
alleged in his statement on dated:
2°7/96 in reference to diversion of ;

Shri Kolwadkar's statement gave .
room 1o this_ imputation at page 2.
Annexure-II, para 4 that he souﬂhl;

conﬁrmanon from me.

Telephone n0.65636 .
Six months F/N. Meter reading of all SDE (E-10B) Nasik

the numbers mentioned in the ;
emorandum of charges from lu]y’% |

~ to December’96.

The required information is required -
to check the status of the affected -

numbers.

19

Exchange log Book during Feb 96 to SDE (E-10B). Nashik

Status of E-10B Exchange system .
during the period.

June’96. i

Any other documents required by me, may kindly be permitted before fixing the R.H. please.

o ST |

: CeM!Mmiﬂinus\a!: _ o

, i e e o



LIST OF WITNESS TO BE EXAMINED

—_—

SILL.No.

- Name of the official

“Present posting as far as I know
i . 1

Relevance to defence

He was the Vigilance officer.

} t Shri R.Y.Shah;

\'1gilance officer. Nashik (Retired)

ey
| HHT U

b
Central Administra®ive Tribunal

20 8 2b0g |

1S1-S9

who investigated and his report
are cited ~a state documents at
of Annexure-111  of

Memorandum of Charges.

He was the AVO and recorded

z ' Shri D.A.Joglekar ) \'1eilance Officer. 070.GMT, Nashik
IR T T } ~ the statement of Shri Sandecp
tuwahati Bepeh Kolwadkar.
R "Shri Mascarenhas Fernandis _ - 1 DE. Mallabar Hill. MTNL. Mumbai | He is expert in E-10B Exchange .
T system during this services in.
; | MTNL, Mumbai and would
g l through light about the erranc
! ; readings. :
< t Shri M.Krishnan "DE (RMC), Retired in MTNL, -do-
% | Mumbai
3 i Shri N.Krishnamurthy i DGM (Admn). MTNL, Mumbai -do- ,
6 { Shri D.D.Wani , SDE(Tax) in GMT Nashik He was the JTO E-10B during :
| | ! the period. | |
B i Smt. V.K. Ahire e I SDE (Internet) in GMT Nashik -do- . -

The

suitable Defense Assistant at present.

=

“Assistant will be:

submitted.shortly. The delay 1s mainly due 10 non-availability

e

e eutauiatias adesmaet o S

1
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No. .‘.#00/3()()“\-\?ig.ll

Government of India

HHONs pd Ilormation Feehnolopy

Depatient of Felecommumicntion.
(Vigilanee |y Section

D15, Sanchar Bhawan. 20-Ashoka Road.

New Delhi 211 on 0f,

. . Dated the Je - ‘}i»— 2004
ORDER
D2 RDER

WIHEREAS proceedings under Rule vices (Classification.
Contral and Appeal) Rules, 1965 has been initiated 4o

: gainst Shri A K. Dy (Nalt No. Q188),
Dy, General Manager, Kalvan, Maharashira Telecom Cirele, Mumbai.

1O of the Centra) Civil Ser

AND WLEREAS the said Shri ALK, Dutty has denicd (he charges leveled against him
and has requested that an o nquiry be ordered. The Competent Disciplinary Aurh
President hag agreed (o the Fequest of the said Shri A K
Authority should be appointed to inquire

Oty e, the
Dutta and considers that my e

Juiring
nto the charges framed against Shri AK. Dutta,

NOW._ [ IEREVORE, (he President. in exercise of the powe
of the said Rule, hereby appoints Shri ST Patil, Divisional Engineer. Nasik. Naharashira
Telecom Cirele, Mumbai, as the Presenting Officer to present the case in support of the articles
ol charge apainst (he snid Shei ALK, Dutta be

s conferred by waheale | (h)

fore the Inguis ing Authority

By order and in the name of the President.

: ' . GLLA ( VK. Patre
R ' | Mitunal Yesk Officer((Via 1)
IR T S ALK Dutta,

(StafT No. 8188).

Dy. General Manager.

Kalyan Telccom District. Kalyan

Maharashtra.

(Through the CGM Telecom, M

2

aitd sl 241
Qutvgtia Benicty

aharashtra Telecom Circle, Mumbai).

2. Shri. S Padil,

<P _' ;I’ ngineer,

uments as required under Rule 14(0) of the CCS (CCAY Rules. 1963 are sent

. Department of Telecom Memo No. 8
o lv.

). Copy of (he acknowledgement dated 17.8.2004 from Shei AN,
receipt of the Memo referred to at () ahove,

Hi). Copy of representation dated 26,891
leveled apainst on him..

V). l)cp_z‘]‘rl.mﬁenl ol Telecom Order No, X/‘)U/E()(),’s—\'ig.ll dated

LM Giipta, GM(D). Oro PGMT. Kalvan. Mahar

M9:2003-Vig 1 dated 2.8 2004 along with Annexes

Dutta acknowledging the

04 from the charged officer denving the charges

2004 appeimnting Shyj
ashtra, as Inquiring Authority

it e e ¢
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No. 87992003V ig 1)
Giovernment of fidia

“
i

\. .o C
SN Hnisiey of Comm
pp !

¥

woradazio

Department of Felecommunications
(Vipilance-1 Section

915, Sanchar Bhawan, 20-Ashoka Road.

New Delhi 2 110001,

Dated the e~ - Q. 30()4'
ORDER

WIHEREAS proceedings under Rule 16 of the Central Civil Se
Control and Appeal) Rules.

Dy. General Manager. K

rvices (Classitication,
1965, has been initiated against Shri ALK, Dutta (Stalt No. R188).
alyan. Maharashtra Telecom Cirele, Mumbai.

AND WHEREAS the said Shri A.K. Dutt

- and has requested that an oral mquiry be ordered.
' President has agreed o the request of the
Authorityshould e

a has denied the charges feveled against him
The Competent Disciplinary Authority ie. the
said Shri ALKL Dutta and considers that an [ngiring
appointed to inguire into the charges framed against Shri ALK Dutta,

NOW TTHEREFOR, (e President. in exerciae of the poscers conferred by ooubh pale 1oty
of the said Rate hereby appoints Shri M.M. Gupta, General Nanager(1), /o PGRLL Kalvan as
the Inquiving Authority (o inguire into the chiny

es Iramed apainst the said Shri Ak Duna,

and in the name of the Preg; o ——

: ok WONRNE Stiteny g
o v ot
Atral Administraty. o Trlunai ;

(ALK, Patro)
Desk Officer((Vig.1)

TR O R Y
CRTERRAE R

Ry

2.0 8 2009

iuwahati Rerich

SDutta.
i, §188), |
Dy. Genéral Manager. B
Kalyan Telecom District. Kalyan.
" : Malirashtea,

(Phrough the CGM Telecom, Maharashtra Teleecom Cirele, Mumbai).

2. Shri M.M. Gupta.
General Manager(D)
O/o PGMT. Kalyan.

The following documents as required under Rule 14(6) of the COS (CCA) Rules. 1965
are sent herewith - :

1) I)L‘p:'mincnl of Telecom Memo No. R/99/2003-Vig. 1 dated 2.8.2004 atong with Annexes
lolVv.. '

i), Copy ol the acknowledgement dated 17.8.2004 from Shri ALK, Dutta acknowledging the
reccipt ofthe Memo referred to at (i) above,

ii). Copy of representation dated 26.8.2004 from the charged officer denving the  charges
feveled apainst on him, ,

iv). Department of Telecom Order Noo 8799:2003-Vig 1 duted”

T 2004 appointing Shri
ST Pl DEL Nasik, s Presenting Officer. g
} .

3

ol witnesses. it anv. will be produced during the course of ey

ANN&?}URE - IQ R
ST Grmind)

tnications and Information Lechnolopy N

Noao, —

g v

. - b
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BHARAT SANCHAR NIGAM LTD

(1 Govt of India Fnterprise)
O/o the Principal General Manager ‘Telecom
Kalyan Telecom District | ‘Telephone Bhavan, Kalalalav
Kalyan — 421 301

. , S wTrees afwRTT | &
l'o, : Central Administrative Tribunal ; :
Shri A, ,Dutta
'DGM(HQ) - 20 f8 2009 s
BSNL, Kaly;an. - 5
3 !
: No KYN/VIG/AKD-14/2004-05/1 y ‘gﬁ"aha“ Bench  (ated at KYN. 21.10.2004 |

’_ e

',,V_Sub:‘ Disciplinary proceedings against Shri A.K Dutta, D.G.M.

. v - -

Rel: AGM(Vig-1), MH Circle] Mumbai letter No. T/Vig/ Dise. Proc/
' AKD/34 did. 12.10.2004

-Kindly find enclosed herewith letters received from Desk Officer,

DOT Nos . 8/99/2003- Vlg,ll &  No.! 8/99/2004-Vig 1l dtd. 30.09.2004 for
appomtmen '“of 10/PQO in respect of Dlsmplmaly case against Shri A K.Dutta, ‘
0u.arg requested to acknowledge the receipt of the same with date. '%

¢ a b

R N O LA« A
e . ‘ B je ?\ \\\ \():\
| (Gopal Jagwani)
- Divisional Engineer(Vig)

Olo PGMT Kalyan
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Ansxure- 12

Rt 4 e e oo
BHARAT SANCHAR NIGAM LIMITED
O/ GENFERAL, MANACGER TELECOM

BHARUCH 392 g0

No. GMT/VIG/AKD/05-06

dated at Bharuch, 15.9.2006

SUBIECT Departmental Inqunlry ngalust Sh; A,

K. Dutin, (Stafy noe, RERR) D¢ 1.—‘1-c1~tmw|)‘——--:-—---~~ -
posted ne D.GNL o/ GM T Terpur (Asvnim)

REPORT

20 FE8 2009

uwahati Bench
g. Il dtd. 30.9.2004, issue 'the‘ﬁiscfpiindry

the undersigned was appointed as Inquiring Authority to inquire
charges leveled against Sh. A K.Dutta, ( Staff no. 8188 )
:WOrkindias Dy. GM. Tezpur (Assam). Sh. S.T.p

I. . INTRODUCTION

 Vide Office Order no. 8/ 99/ 2003-Vi
Authority,

v
into the

. Dy. General Manager presently

atil, DE Nasik was appointed as tha

resenti'rgg Officer vide the same O.M. Sh.B.G. Deshkar, DE {Retd.), Bombay telephones

acted as Defence Assistant to the CO.

irhi

‘Il . BRIEF HISTORY

. i Preliminary Hearing in this case was held at Kalyan on 17.3.2005 in ,

rﬁnchuthe PO and the CO were present. Regular Hearing in the case were held at
;f'f"M,u;fnbai on 13" -14" September 2005, and 2199 April 2006. The Final Hearing was
. held. at Mumbai an 24 and 26" June 2006. All the R

egular Hearings were attended by
- the PO; the CO and his Defence Assistant,

During the course of the Regular Hearing, Eight prosecution documents were
produced by the PO which were taken on record and marked as Ex. P-1 to Ex. P-8.

Prosecution also produced one State Witness whose de

pésition was recorded and
marked SW-

closed. After the closure of
d his Statement of Defence.
and marked as Ex. D-1 to
defence witnesses were also examined by the

1. Thereafter, the case of the prosecution was
the prosecution case, CO denied the charges and submitte
Three defence documents were submitted by the CO
Ex. D-3 and taken on record. Two

CO as DW-1 and DW-2. As the CO did

not appear as witness in his own case, his
general examination was conducted by the undersigned. Brief from the PO was received
on 29.6.2006 and from the CO on 5.7.20086.

¢ v ebmr————-




.,/ ARTCLE OF CHARGE
rticle of Charge

" Sh. A.K.Dutta,the while w
the period 1995-96' has ¢
" stibscribers of Telephone n

. 562900, 564070 by using h
Canada Corner, Nasik Ro
tampering with the meter

he caused huge revenue |
benefits.

orking as DGM (1&P) ,O/o GMT, Nasik, during
ommitted the fraud in collusion with private *
0s. 575138, 576116, 577087, 577097, 565656,
ighest secret commands of E-108 Exchange at
ad by visiting the Exchange at night times and
readings using the secret passwords. Thereby
oss to the Department for alleged self monetary

B T

) ny his aforesaid acts, Shri A.K.Dutta, DGM, failed to maintain absolute
integrity and devotion to duty and acted in a manner which is unbecoming

: ) ..of a Government Servant, thereby violated the provisions of Rule 3(1)() .
Hir i (i) & (iif) of CCS (Conduct) Rules, 1964." -

e

YOV STATEMENT oF lﬂ'""lllr

Annexure g

ATIONS OF MISCONDUCT - As per

V. CASE AS PRESENTED BY PO

e
t

; ., ,;, The PO in his written brief initially referred to the Article of Charge

: M - " : '.i ! . . N . . .
o = -&‘;}gnputahon of Misconduct. Thereafter, the PO proceeded to give a brief narration of
(i Ei N .
+4hg. contents of the prosecution documents filed during the inquiry proceedings. For the

sagé of brevity reference is made only to those state exhibits which relate to CO's role,
aé_pointed out by the PO. These are -

1. Exhibit P-4 : It is the reply letter no. NST/ADE/E-10B/SPK/96-97/1 dtd. 2.7.1996
written by Sh. Sandeep Kolwadkar ADET, who is also the only State Witness (SW-1)
‘3 - | to Sh. R.Y.Shahpetti,

DE CTTC Nashik. This letter also contains a statement of
meter readings of numbers kept under observation. As per the P.O., the readings on
06.05.1996 for all numbers in Ex. P-4 are 000 and are (*) star marked, The readings
on dated 16.5.1998 are Increased to some value. The reading on dated 24.5.1996

show that there is sudden increase in meter reading and on 25.5.1996 , there Ig

decrease in meter reading. Such type of increase observed on 5.6.1996. decrease
on 6.6.1996. Again increased on 7.6.1996 and decreased on 10.6.1996. Such type

of increase and decrease in meter readings for few numbers is possible only by
.. manual command “ABOMU" only.
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The PO has also relied on following oral evidence of state witness pro uced
during the hearing which also supports the above charges :-

Sh. Sandeep Kolwadkar, the then ADET Nashik , presently

workmg as DGM(BD) Maharashtra Circle who confirmed Ex. P-4 and his

_' "handed over to him i.e. to Sh. Kolwadkar.
"ance

i 1

L
statements as SW-1_that Sh. AK.Dutta was in-charge of E-108 -10B exchange
) o

'mamtenance and password was with him ( Sh. Dutta) and _nho password was
- T e

i came to be revealed that there was an over- -writing on the dates at two places
g ——
viz. the date of the anonymous complain an

Vlgllance Oﬁlcer He also confirmed that on 6. 5.96, all the 5 numbers _are

During his deposed cross- {
axnmlnntlon while aorutlnlrlnq the Note of Vigllance Officer Nashik ( Fx P-1), it 1
J

e e
the date of signature of the

T
showing_zero Meter reading, but could not recollect as to how This m:ght have

B X it

happened. He deposed that by using the command ABOMU the readings can

e —
be made 2ero or modlfed to_any other value. ﬁe also deposed that the

preservatlon perlod for YJDB printouts is 3 months but he did not check from
the YJDB log whether the ABOMU command has been USeg or not an?j by

whom? He deposed that he was not having access to YJDB records. As per his"

o deposition, ftETDecember 19gthe exchange keys were with Sh, Dutta, the
. - COand he only used to open and lock the exchange daily.

2. The:involvement of Bh, A.K. Dutta, DGM with reference tQ tne produced evldence in
thé ¢asé was as under :

Vi

10

(i) That the CO manipulated the meter readings of Telephone nos.
575138, 676116, 577087, and 577097 by using highest password
which is available only with the Exchange in- -charge. These

manipulations in the meter readlngs were done by using the manual
command ABOMU.

CASE AS PRESENTED BY COC

As per rulings in the departmentai inquiries, the burden of proof lies on the
Disciplinary Authority. It is the primary responsibility of the prosecution to
prove his case and the onus can not be laid on the defence despite the fact
that the degree of the evidence required in the Departmental proceedings
that tha prapondoerance of poreibllity e not provad bayond rantgonable dotbt
.ae recorded in ctlmlnat cnga; but still tha PO has to prove soma possibility if

not preponderance th%eof.; By applying general principal of evaluating

b
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evidence, the second principle is that the burden of proof rests on the
Dinciplinary Authority, 1a it would be tha tesponsiblility of the Presenting
Officer to establish the charges first and then only the defendant would be
required to controvert the same. It is not for the Charged Officer to prove his
innocence or absolve himself from the charges. Prosecution ( Disciplinary
Authority represented by PO ) has failed to bring home the charges, through
documentary evidences and also in testing the veraéity of listed documents
or through any oral evidence, except exhibiting them. That as Disciplinary
Authority has failed to discharge onus to establish the charges against the
CQ, as such the charges leveled against the delinquent automatically failed.
‘That howsver the CO has succeeded to absolve himself from the charges by

producing additional (defence) evidences listed and exhibited them as D-1 to
D-3.

-1 Is an officlal elrculnr bearing no. 3(v)/9%2 did 29 6 1899 issund by
Central Vigilance commission, New Delhi regarding no action to be taken on
anonymous/pseudonymous complaints. b

D-2 is an Office Note bearing no. TB VI/ F/ Conf/ TEC.01 dtd. 1.7.2002

issued by DDG (V) TEC to Sr. DDG (Vig.) DoT , New Delhi. listing a number
of safeguards to be adopted for avoiding chances of hacking secret

D-3Ys the computerized sheeat containing meter teadings of the tetephone

numbers included in the Article of Charge alongwith other numbers.

The CO also produced two Defence Witnesses DW1 and DW2.

Mulkami DW1 is working as SDE (RMC) in MTNL Mumbai and
_,A———-a

‘was introduced as Technical expert in E-10B exchanges. The deposition of

DW1 mainly focused on the reasons for erratic behaviour of the Meter
Readings as were found in the present case. As per him, the possible
reasons for such erratic behaviour could be :-

——————

i — A

Maifunctioning of the racg which may‘result in Zero Meter Reading
e e raact
(ZMR) for all the numbers from that rack.

DBy ,

\)y)" For the entire exchange to show Zero Meter Reading, it can be elthg[

due to malfqnctuqnlng_of Charging umt@.lse of MMRAZ command

e
(i) One man made reason for erratic meter readings could be the possnb:litz

e
of misusing the X’BQMU command. In such a case of man made misuse
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of ABOMU command, it Is recorded in the YJDB log file of the
exchange.

He also deposed that change of meter reading is possible if the mag tape is
changed in between a fortnightly meter reading cycle.

He also deposed that all the passwords of the exchange can be made open to
all if “LP-55" card is removed from the system; and also there is no indication in
the exchange whether this card has been removed..

.D.Wani, DW2, is presently working as SDE (Mobile) Nashik.
He'was working as JTO ( E-10B) in Canada Corner exchange
Nashik during the period 1995-96. During his deposition, Sh. Wani came out

. with the following observations s
.

X

(i) When shown the Exhnbu[ Patheletterdtd. 2.7.96  of Sh.
Kolwadkar (the PW-1) containing statement of Meter Readings, he
deposed that there was a major exchagg;g.‘atg_rj_‘t#&prs.s.ss, which led to

\ =' the failure of the entire exchange. The Meter Reading of the entire

oY exchange was reset to 000.
\ 'w - '
The Meter Reading for all the subscribers were added manually to the

previous Meter Reading of 30.4.96 on the basis of average of ¢

made during earlier periods.

He also deposed that the frequency of visits of the CO 1o the exchange

\ were occasional.

—

Vil. WHAT WAS THE CASE :-

The entire case with reference to the Article of Charge and the Imputations of

misconduct and misbehaviour on which action is proposed tc; be taken against the

‘  COis that during the period 1995-96, he committed the fraud in collusion with private

! | subscribers of telephone nos. 675138, 676116, 577087, 577097, 565656, 562900,
564070 by using highest secret commands of E-108 Exchange at Canada Corner,

i . - Nashik Road, by visiting the Exchange at night times and tempering with the meter

| o _ - readings using the secret passwords. Thereby he caused huge revenue loss to the

Department for alleged self monetary benefits.

e

o
. .
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ifiiiilml ond of the nforas

50ld aevan telephona numbets, viz. teiephone no. 5656456
(old no. 65656)

was diverted from the Strowger Exchange to the E-10 B exchange on
' the verbal instructions of the said Sh. A K. Dutta, though the said telephone number
1 } _ i not quallty for such diversion ns pl\.r the pioaciibed critera Howaver, the rald
1y AK.Dulta, an the Doputy Ganaral Mahnger, 1afunad to contirm hig verhy:
Y in writing, after diversion had been carried out, as state
the then ADE (

Kl

itingstructiong

d by Sh. Sandeep Kolwadkar,
E-10B) , vide his statei ent dated 2.7.1996 ( Ex. P4 ). :

ST, ot
| Centraf Administrative g:m

-wise position of the Chargeci officer is however explained in detail
further examination :

Charge . for

20 g 200

‘%fwé??f? S sir el

suwaheati Ren '

3ench

in overall Charge of the E-10B exchange, —— " ——man_l
Ings of the seven Telephone numbers, as

showing undue favour to the Subsctibers, 3
- and causing huge loss to the Gove mment.

;. . VIIL IMPUTATION OF MISCON
N

84 TheCO,asthe DGM (I8 p),

7217 Nashik, manipulated the meter read

- ' pér.details given in ANN. 1, therehy,
e

DUCT OR MISBEHAVIOUR

ALUATION OF THE PRODUCED EVIDENCES :

Offia perusal of the documentary and oral evidences on record, the following
st

Ex. P-1, which is a note from DE(Vig.) Nashik originally states the date of
anonymous complaint as 23.5 96 and purported to have been signed on

24.5.96. Later on the date of complaint has been overwritten ag 25.5.96 and

date of signature also overwritten as 27.5.96. The SW

-1in his oral deposition
also failed to clarify these dates.

J ' (ii) The Ex. P-4 which contains the statement of Meter readings enclosed to
letter dtd, 2,7.96, from Sh. Sandeep Kolwadkar, ADE(E-10B) Nashik shows
that on 6.5.96, all the five telephone numbers (575138, 576116, 577087, g
577097 and 565656) were showing Zero Meter Reading. However the -
Computerised sheet of Meter Readings ( Ex. D-3) as sent by DE (vig.) Nashik
to the PO vide his Ir. No. GMT-NSK/NVIG/22/07-96/PART-1/21 dtd. 23.7.2005
shows that none of these numbers were having Zero Meter reading on that
particular day i.e. on 6.5.96. In fact, all the Numbers were showing less meter
readings on 15.05 as compared to the meter readings on 30.04. In a normal

working, such type of readings do not happen. During cross-examination by
the CO ( as per Ex. SW-1), the
abnormal readings.

SW-1 failed to re-coliect the reasons for these
T

v
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(iii) Further Sh. D.D.Wanl, (the DW-2) who was working as JTO( £-108) Nashik
C during the above period i.e.95-‘96, in his deposition stated that there was a

: : major exchange fault in E-10 B Exchange, Nashik on 6.5.96 due to which the
p, ‘ ‘ Meter Readings of all the numbers were reset to 000 and then increased

- manually by adding the average of the earlier periods for these six days
between 30.04 and 06.05. '

{iv) The deposition of Sh. N.A Kulkarni, DW-1 who is presently working as SDE
(RMC) MTNL Mumbai states that the only way to manipulate the Meter

readings is by using * ABOMU" command. If any person is using the ABOMU

~ command by using his secret password, the log of the same is recorded in
- YJOB log file.

(v) -~ The SW-1in his deposition has accepted the fact that the preservation period -

of YUDB log is 3 months.

(vi) The PO could not produce a copy of the YJDB log file for the period Feb.'96
- o Coo ~ toJune 96 as requested by the CO.

8.2 . Another imputation of misconduct against the CO is that one of the
;‘?f?{esaid seven telephone numbers, viz. telephone no. 565656 (old no. 65656)
is diverted from the Strowger Exchange to the E-10B Exchange on the verbal

'_%r;gclions of the said Sh. A.K.Dutté, though the said telephone number did
g%alify for such diversion as per the prescribed criterla. However, the said
Y J:th \Dutta, as the Deputy General Manager refused to confirm his verbal

e

" AR *"‘é‘f\vﬁgtructions In writing, after the diversion had been carried out, as stated by

EVALUATION OF THE PRODUCED EVIDENCES :-

"~ On a perusal of the documentary and oral evidences on record, the following
observations are made ;

4

(iy Sh. Sandeep Kolwadkar, the then ADE(E-10B) Nashik in his letter dated

: 2.7.1996 ( Ex. P-4) has stated that “... His telephone no. (old no. 65656) was
i S diverted to E-108 RLU Nashik-Road on verbal instruction of Shri A.K.Dutta
. DGM(1&P) to Shri A K.Deshpande JTO (I/D), NKRD. The bill of this no. was
neither mor(e than Rs. 10000/- nor it was coming' in the area diversion. These
were the two criteras set by GMT Nashik., Shri Satyapal during tirst phase of
cutover. Latter | gave a letter to Sh. A K.Dutta DGM (I&P) requesting him to
confirm his verbal instructions for diverting 65656 from Strowger Exchange to

E-10B RLU NKRD. So far | have not received any confirmation from him."

N
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X ASSESSMENT OF THE EVIDENCES

7y - Ona perusal of the documentary and oral evidences on record and upon
! consideration of the PO/CO briefs, th

charge and statement of im '

e following is concluded with respect to the
putation enclosed in support thereof

Z~TN

e failed to maintain
rich is unbecoming of

mment servant, The charge on the CO is that he manipulated the meter
—_~———

+_gendings oPseven nos. thereby showing undue favour the su
‘ nonetary loss lo the Government.

Bscribers and causing

As per the prosecution, the CO misused the secret password and manipulated the -
meter readings by using ABOMU command. By
| - document to establisﬁ that whegher these com

t the prosecution did not present any
mands were used and by whom,
atically stored in YJDB log file of the
ssued by the Deptt. of Telecom on this

d for a period of thr/ee months. The

although a log of these commands are autom
exchange. As per the prevailing instructions i

, sqbfect, the YJDB log fiié should be preserve
? préliminary vigilance inquiry was conducted by DE( Vig.) Nashik before completion of
| the three months of the alleged incidence of manipulation of the meter readings; and,
therefore, he could have easily taken out a Co

py pf lher YJDB printxput to pi;)-ppi:\t the _
Yalleged misuse of the ABOMU command. But

Nno such

efforts seem to have been
made by the DE(Vig.) Nashik. Sxsl sy

The CO was'working as DGM(1&P) Nashik, but has

den‘lgd in his written brief, that he
i was overall in-charggqf E-1‘(§_Exclwange Nashik. On further evaluation of the written
ih. ildment (Ex. P-5
; &;:f;‘T}i; ( )
¥

of Sh. Sandeep Kol’wadkar, SDE(E-10B) Nashik, it'i

T

b s s -




in reply to the Ist question regarding his name and designation, Sh. Kolwadkar has
e
¢ owritten in his own hand that

| his designation is Qivisional Engineer( E-108 & 0CB
-1 283) olo GMT Nashik; and f :

urther in reply to %r_w_o_é he has stated that he has been

’ allofted 3 password by Sh. A K.Dutta, DGM ﬁ,' & P). Itis an established fact that in E-

'.i%dB Exchanges, the pa/ssword prot}ection as well ai?ll important passwords ' i
{ /c g gxchange. The prosecution has failed

E i
——grin it RSN . -
he exchange in possessio

L
lo establish as to who was the in- ,

Sl PR3 -
poitant passw

TR )
v

nofallthe im

o

to Q. nos. S

4R, was 000 Yhereas the

5 .:}"a:ﬁq\puterised Meter reading statement (Ex. D-3) for the same tlone no. for the

: w;m‘é"vdate shows the M.R. as 615.This yital fact was not made a part of the
fﬁvesti}ations initiated by DE(Vig.) Nashik in May 1996, o

night times and tamper with the Meter readings. The PO @

rt except to rely upon the statement
ptlocked during night hours and
erthe fi aliinv
P‘ - . . .
. P-8) of the Vigilance Officer o/o GMT Nashik state

sthat:
[ M ] As no record is found to be maintained at gg _uly Rerson for the visits by
fD}O. T. Sl';;E E-10B Exchange Building, in order to conf/rmr the visits by the officers
fo E-10B exchange during late night hours, following effo
Security person posted at main gate of E-
7 = (8)The Supervisor of Security services w.
.(;ohgemed Securily Guards available. fo

u/s for the same b ui failed to do so.

- =~(b) Shri B.B.Dixit, the Digvijay Security Services, Nashik R

oad was addressed (vide
. letter No. GMT-NSK/VIG/DAK/96-97/14 ard, 7.1.97) for making Security Guards
available for investigation.

But surpris/nglr he alsg not responded to our communication, Therefore the "

doubtiul gerson could not be spotted.

rts were made to c_ontact‘the
10B Exchange ta record his statement.

as Ins!n:c!ewy to make the

rding their '!alemenfs. He assured the
rrecording their s Ssux

- e . :
“ﬂ t in view above facts and the brief of the PO and the CO, the charge of
. dv{ sl 1e fraudlis ngtﬁproved against the CO.
!
. »{34_:,: 8% s

o e ——————
R X r L]
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The next imputation of misconduct against the CO is that onhe Telephone no 565656

(old n0.65656) was glverte from the Strowger tzxch anghe li--wu exchange on
the verbal instructions of the CO, though the sald telephone no. did not qualify for

such diversion as per the prescribed criteria. The CO also rgfused ;g confirm his
&grbal instructions in writing after the diversion had been carried out, as stated by Sh.
. —
.- - Sandeep Kolwadkar, the then ADE (E-10B) , vide his statement dated 2.7.1996.

As per the statement dated 2.7.1996 ( Ex. P-4) , Sh Kolwadkar has stated that the

afqresaid telephone no.565656(old no.65656) was diverted to E-10B RLU Nashik

Road on verbal instructions of Sh. A.K.Dutta DGM(I&P) to Sh. A K.Deshpande
‘.j.-J'TO(lfD) NKRD. However during the vigilance enquiry by the Vigilance wing of

Néi'shik Telecom, no statement of Sh. Deshpande, JTO(I/D) seems to have been

| racorded as no sumtatement has been produced by the PO during the oral énquiry.
;](’

either the said Sh. Deshpande, JTO(I/D) has been made a witness by the
prosecutlon Although Sh. Kolwadkar has stated in his wntten statement (Ex P4)
< ' that he gave a letter to Sh. A.K.Dutta DGM(l&P) to confirm his verbal instructions for
STEIINI ="
i’!i‘fer\lng 65656 from Strowger Exchange to E-10B RLU NKRD, no copy of such a

ﬁnﬁer was produced dunng the enaulry. The P.O. did not press this charge agalnst
» ‘E{;{;ACO elther during the oral enquiry or in his written brief.

~ L Thus keeping in view above facts and the brief of the PO and the CO, it is observed

g ' ih’ét the Imputation of misconduct in diverting the telephone from Strowger to
- §-10B is not proved against the CO.
x T —

Xi FINDINGS

On the basis of the documentary and oral evidences discussed above, it'is
. concluded that :

Article of Charge : Not Proved

Wu
(M.M'GUPTA)

GMT BHARUCH
&
INQUIRING AUTHORITY

.~156.9.2006

10
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; | ANNEXURE: -
R , ' E ' v ’
Statement of imputations of misconduct or misbehaviour on which action is 3
proposed to be taken against Shri A.K. Dutta (Staff No. 8188), Deputy General ?‘1
Manager, Maharashtra Telecom Circle. ‘j'j;;;.“
{‘ . _::" . . I'i
Thet the said Shri AL Dutta was functioning as Deputy General Manager (1&P). . ':? 3
O/o General Manager, Nasik ' Celecom District, during the period 1995-96. §» :
2. As the Deputy General Manager (1&P), the said Shri A K. Dutta was in overall
charge‘ of lhve E-10B Exchange, Nasik, and had in hig exclusive possession, the Password '
t g Ma\.q;zi_gfgmen%;“Commands with which inter alia the meter reading of any telephone number 3
i ce"uﬁ’d ‘be manipulated. .
’ ; U <
3. Seruting of the meter reading statéments of the following telephone numbers, K
L revealed that there was increase and decredse in the meter reading, though there should
have been continuous increase in the meter teading of any working telephone :

~714 Statement of meter reading of numbers kept under observation

e v s

3 Telephone No.
' ,,
14575138 576116 S77087 577097 565656 562900 564070 7
1 2 3 4 5 6 7 8 - g
28/02. .300 136 67 24 |3
15/03 343 181 136 71 f
31/03 419 225 207 128 ———- e——- ———
15/04 488 261 248 190 54
. 01/05. . 591 287 292 213 113 caum
L _ _06/05 . . 000 000 000 000 000  ----
‘ 16/05 41 48 47 41 260 S
24/05 1135 46 1762 789 342
- 25105 41 48 255 42 352 -
01/06 " . 94 101 94 101 439 e ———
04/06 965 97 126 94 264 - -
05/06 1220 945 126 08 264
06/06 " 95 - 04 126 99 265 e -——-
5 07/06 2494 2116 126 94 266 000 000
10/06 130 - 96 B S 261 000 2 . .
11/06 133 177 133 . 177 261 000 13
13/06 140 178 133 177 278 000 15

Contd...2
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 Date j Telephone No.
S 575138 5761 iﬁ 571_]087 877097 565656 562900 564070 :
RS 2 -3 4 5 6 7 8
! ‘s' :15/06, 133 177 133 178 645 000 24 S
17106 177 133 133 177 654 3 32 B
- +19/06 177 133 1077 753 663 6 30
o £ 1;21/06 1492 177 133 894 680 7 28 *
22/06 177 133 177 134 680 11 204
.l 406 - 180 0 153 |78 206 782 1 220
(0 25/06 180 153 78 206 e eeee e
S P-, 1.26/06 182 155 78 206 911 14 273
i 4. Further, one of the aforgsaid seven telephone numbers, viz. telephone No. 56565 ‘)

(old No. 65656) was diverted from the Strowger Exchange to the E-10B Exchange on th
verbal instructions of the said Shri A K. Dutta, though the said telephone number did nc § .
aiqualify for such diversion as per the prescribed triteria. However, the said Shri A} |
i#Dutta, as the Deputy General Manager, refused to confirm his werbal instructions  §i ..
‘writing, after the diversion had been carried out, as stated by Shri Sandeep Kolwadks 25
iihe then Assistant Divisional Engineer (E-10B), vide his statement dated 2.7.1996.

N
SR
k&

s, The said Shri AK. Dutta, as the Deputy General Manager (1&P), in over: |
' charge of the E-10B Exchange, Nasik, thus, manipulated the meter readings of 1 | 4
© - aforesaid telephone numbers, thereby showing undue favour to the subscribers, ai §'
" causing huge loss of revenue to the Government. Such manipulation was possible or } :

by the person having in his possession the Password Management Commands. And t

< ~ Password Management Commands were in the exclusive possession of the said Shn A.
. " Dutta during the relevant period.

6. Thus, by his above acts, the said Shri A K. Dutta committed grave miscondu |
failed to -naintain absolute integrity and devotion- to duty, and acted in a mant |’
unbecoming of a Governmen: Servant, thereby contravening Rule 3(1)(i). (ii) and (iii) ¥
the CCS (Conduct) Rules, 1964.

RY RN
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4 XTA" New Dithi No SR\ LA
b iy 002/P& 17250 4 \A

Al e e AnInExuREA3. |

; e GOVERNMENT OF INDIA | b
www.evenean CENTRAL VIG >

| INTRAL VIGILANCE € 'S :

W/ EPABX - — NCE COMMISSION %i-
B TR 1 ) e
. 2465100, e R | Satarkta Bhawan, G.P.O. Complex, P
| Block-A. INA, New Delhi-110023 [ |
{ ; g
Dated...........c..ooovvvieeennn, ,*”

ORFICE MEMORANDUM

\ 2. 2n9v 20ee

. 52;:2":? : wa:—_ Case against Shri A.K.Dutta, DGM, - D/o Telecom. F(

S i 1 r,,} . .

& .Depdﬂlnent of Telecom may pléase refer to their file no. 8-99/2003-
_ : ‘Vig.-II dated 06/11/2006 on the subjeqt cited above.
_. e j’-~,.~_‘-'-‘v'l'i’ﬁ*«.C_lomn'\ission has perused {the inquiry report alongwith all the |
' A _of the case and the comments of the Disciplinary Authority

{is observed that on the basis of the role & responsibility of Shri 3

“‘who was in charge of the Xchange, it can be inferred that he was

ion of highest command of Xchange. Therefore, he is responsible 3

' Sifregularity committed or ocewrred with repard to major Xchanpe .

s leading to revenue loss. Keeping in view the fact that there was .

abnormal decrease_orincrease in the meter reading stated to be due toy””
rochcal fault is the supervisorylapse on the part of charged officer, hence |
the charge has to be considcres “proved to this extent, and Commission 8

-'wou]_d"advise"'impositibn of minor penalty of “Censure” against” Shri

A.X.Dutta, DGM for his supervisory failure. = -

Al the records of the case as received in the Commission arc returned
herewith, ‘

XYF "‘ﬂﬁw_ﬁ' / B ¥ :
Ay 19t - ) .',Q“'m -
] Wy A ~;:”.C..ey‘~ . \<\
e FON 'B\\I E/ Director
- g AN Tel no. 24651019
Department of Telecom po (Vg iy
((Shri 1) K. Agarwal, St.DDG(V),  —
e RobiiNo. 901, Sanchar Bhawan,
Rl tka Road, New Declhi - N

Ve g, ia(’)

| Ne. bl i

_’;' 31 . . 1K) /?,7/.. ) o
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N 8799/2003-Vig, \/%N EXURE - ,4'
A Government of India ST

" Ministry of Communications & Information Technology

Yartment of Telecommunications
(Vigilanco-” Section)

915, Sanchar Bhawan, 20-Ashoka R.oa'd,
New Delhi-110066

cO(o .
Dated the o5 /2 -

A copy of the Inquiry Report dated 15.09.2006 submitted by
Bharuch, Gujarat who was appomnted as the Inquiring
Bamed against Shii A K Dutia, (Staff No. 8188). 1he
Cirele, Mumhag presently DM, j Crrwahaty v lopsnded Beegh A
wopy ol 1D Now No. D02/P&17250-41526 dated 22.11.06  of the Cental Vigilance
Commission (CVQ). is also forwarded hevewith, v
+, ) 2. Although the ]nquily_/\mlm:i(y has held the chan
Authority has observed that on the basis of the 1ole

was in charge of the exchange, it can be inferred that he was in possession of highest command
of exchange. Therefore, he is responsible for any irregularity committed or occurred with
w . . i . . .

regard to major exchange faults leading to revenue loss.  Keeping in view the fact that there

; was abnormal decrease or INCLE, LW1C meter reading stated to be due to technical fault i< the,
: supcervisory lapsé on the part of Charged OTETT The disaiphinary authority proposes that the
chanpe has (6 D Bonsides ed moved to this extent.

MEMORA NI UM

Shri M.M: Gupta, GMT,
Authority to inquire into the charges

then Dy (G M Mahatashira Telecome
ASsom Teles o Ciy fe,

pesas mot proved, the Disciplinary
and responsibility of Shii A K Dutta who

RN
Ditermrm

© 3. Shii A K. Dutta, DGM is hereby informed that he may ma such 16 ,
: may wish to make in the matter. Such representation, if any, shall be made in writing within
f fifteen days of the receipt of this Memorandum, failing which it will be presumed that he has
f No representation to make, and further necessary action in the matter is hable to be taken
accordingly.

as he

4, The receipt of this Memoranduim
Lok CVC's advice.

3

, alongwith a copy each’ of the Inquiry Report and
shall be acknowledged by Shri A K. Dutta.

By order and in the name of the President,

—-—

S/~

(A.K. Patro)
Desk Officer (Vig.1)
Encl o 1. Copy of Inquiry Report.
2. Copy of CVC’s advice 1D Note No.002/P&T/250-41526
dated 22.11.,06
L= S A K. Dt a
(ST NOZRTSS).

I Gienetal Manager, : ; "k}‘l
SRR e i 8 {ircle, '

B (,}_‘if&it:g]1:il’i-._ T T

- Erieugls de 4

i

a————
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- His Excellency,

From 14}
Shri A.K.Dutta,

Arnexurss

I5

D.CC.M., BSNL,
Tezpure,
Assam Circle

" m'hﬁminm Trtsunal
TO:

2 0 FE8 2009
G o itai ey

The President,

Union of India

' .

uwahatf Sench J

Kmd Attn:-

shri AK.Patro, Desk, ( Mticer

- WVig-1) Section, DO,

j_@gmr Bhavan, New Delhi)

S

“Sub =Representation against the{lnguin Report
REF:-Your office

.f\/l(‘lnt)l':nuhlln“nn,ﬂ/‘)’)/,”.ﬁ”l Nag I dated 57102700,

Hlency,

Sanowledging herewith the receipton your memorandum quoted

with the copy of the Inquiry Report dated 157906 and CVC Iind
dated 22/11.2006, it is represented as follows.

, d1c outset, 1 may submi( that | did not commit any irregularities
whiisoever (o el tpon-disciplinary action aeainst me, e 1 stape of
Advice of C.V.C. itself was more than sufticient to drop the case even at the
initial stage since it is clearly said “that from the Documents/Evidence
availablel it will be difficult 1o pinpoint the culpabilite on Shrit A K Dutia
and yet gave a cryptic advice 1o initiae o minoripenalty against Shri

ALK Dutta,

The CV.CLohad only the power of

superintendents and was not
required 10 advice on any penalty

and much on quantum thereol”

4
O There are many judgments stating clearly that
C.V.CL has over stepped its limit

resulting in voiding the entire

e giving advice, the
I sugeesting quanium of penalftics
disciplinar procecdings.

T
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“3{ ﬁ?ﬁiﬁ? advised and conelidid by (V.
$ D Ny cune,
(lLc:.(')i_ﬂé;_’flCzlring ol the case and the'pre
case I8t want of proper

Sthere wain no oo umh

Fhis B been more ihn sutficiently prov e
senting officer could not build up the
document and could nof get the charged proved
through its only Witness (SW1) Shri Kolwadker.

.l:
Can t..%‘-,; N

‘Neither the Presenting Officer

j)’rcscmcd the Investigating Officer whicly
the case as Presenting Officer  was handicapped  for  want  of
material/documentary evidence, The Presenting Officer could not produce
even documents to build up the case.

nor the Disciplinary Authority
proved fatal to the prosecution of

I _‘z,l_éefcrring o jlem
AT computerized sheets,
_ Presented

Aihoriy s

4. Annexure-l1 ol the Mcmo
hard copy available in
as any  documentary proof 1o

of Charges, the
the exchange could not he
substantiate  the Disciplinary
it case though these documents were requested to supply through
~"uj'w\js‘lcl,le|'._ nn.KYN/I)(}M//\KI)/(“nn!"/()ﬁ-()(» dited 27472005 10 the 1.0, and
Copy l"n’flhc PO butit was intimated 1o us as “Not Available™ The genesis of
the case started from 0/5/96 when there was g major exchange fault on that
day sometime in the forenoon. There was no dial tone for the subseribers
thavhole exchange as deposed by DW-2 (Shri Wani) the
etk i=s 1013 Exchange in Q.AM4. Afier consulting with RM( (Repair
vldiiienance Centre) Bombay and other senior Officers by the ITO (k-
C'-;hik and his immediate Superior Shri Kolwadker (SW-1 ), of the |-
dhange, the last available tape was foaded 1o restart the Fxeh

for
then J1O (1o 013)

| ifg%;o deposed that as the av
BIBF Officer decided o rese
avoid any complaints from the p
deposed at QA-9 that the entire
account for the calls made by (he
were manually caleulated tor 6 davs
added to the MR, of 3074 '_I'j]i_s_l_\;n_xj_I_)ggl_;_d_n‘llg_ m_order 1o save
Loss duc o major Fxchange fauly as well as o
the public, 1 i;iiﬁ...ll[‘.L\,LQ}J-_.‘_D.'._..U--,‘,n.\\_1.!.&‘_"0_!11@_,
Meter Reading on 6/5 is very clear.
the Disc. Authority reparding reve
completely wrong withont spe
Dises Authority or PO or thron
deposed at' QA9 reg

ange.
ailable tape was of older than 30/4/96 so
tthe M.R. of the entire Exchange to 000 1o
ublic. The JTO (12 1013) (DW-2) has also
Exchange MR, was reset 10 000 but to
subscribers between 30/4 and 6/5 these
on the average of the earlier periods and
any Revenue
Aavoid any_complaints from
steping up _and _down of the
Thus the charge leveled against me by
nue loss due to major exchange fault are
ctiving or producing anv evidence by the
h (SWaT), The 1O (-TOBY Shit Wani has
arding steps taken by him to restore 1he exchitnge fault

| o

wo
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incumbent Shri B.Prasad, GM, Nasik took over in the mid of June'06
“between:the two Shri Kolwarker never submi

i k-«i;’['i{ifs to save any possible revenue toss dae to ma

also .avoid complaints of the public.

jor exghange ﬁémmj X

In"the prescribed statcment, Shri Kolwadker (SW-1) never touched
the point and, systematically avoided to confirm the exchange fault which
neeessitate zeroing of all Meter R fading of the system to restart the working
of the Exchange. e was asked by me as o DGM(E & P) to submit a special
reporl reparding canse of (he major Exchange fault
knowledge of the Head of the SSA (Shri Satyapal) the the
the meantime, Shri

O apprise 1o the
n G.M.Nashik. In
Satyapal, GM Nasik was transferred and the new

and in
. ted any special report despite
ol my-repeated demand, Inspite of submitting the report of Fxchange fault,
Shri- Kehwadker (SW-1) colluded with the Vigilance Officer to fabricate
false cathplaint against me,

- The Vigilance Officer fabricated a note forging the dates so called
anonymous complaints received on|dated 23/5/96 which was subsequently

over written as 25/5/96 but his signature on the letter showed as 24/5/96 and
that too well scratched (S-1, llcm-;l ol Annexure-1H of the memo of the
charpek). Thus the genesis of the cdse of initiating on 23/5, 24/5 & 25/5/96
itselt tas a manipulation, Secondly as a Vigilance Officer, he should have
beenswell conversant with the Departmental Instructions and also Vigilance
Circulnrg on the subject of dealing  the anonymous/pseudonymous
C‘_T‘('unp‘!;)il‘ils vide Dept. of Personal and Training letter no. 3212091 AVD.IIN
dated 2979792 and C.V.C. leuer no. IVH99/2 dated 2976/99 which clearly
stated that no action should be taken on anonymous and pseudonvmous
complaints and should be ignored and only file. The C.V.C. circulars also
state that all the C.V.0. must ensure that these instructions must be stricth

complied with. T'his was necessitated because it is found that the NDOPY
resolution no 371/20/99-AVD 111 dated 4/4/99

as not bemg followed
though clear

cut instruction of dealing  the anonymous/pseudonyvimous
complaints by the DOPT issucd in Sept’92 which are never followed in
Spirit or ina letter. ven agreeing but not accepting that the anony mous
complaints were taken cognizance.

’

In the whole case no ABOIN (Interrogation Command to know the
status of Meter Reading of the Telephone Numbe

r) are exeeuted by Shri
Kolwadker (SW-1), [ncharge of the Fxchange

to confirm whether the meter

reading are actually increasing or decreasing abnormalhyv. Similarly . no

cv ewe e e
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20 feg

Lelephone Nombers wey e
Y ﬁf! Rending w

kept nnder abe v

i
' . in X -
[ vllcm;jfi of Annexure-H1 but enclosed a table

numbers  kept  under observation  without
-authentication which becomes

mdicating Meter Reading of
any - signature  and any

: asuspect and doubtful and hence can not be
};;{f?g_treal.ed any evidence at any stage. There is no Systenm or command in the
REY Cor ) . . o e

Afientire E-10B systems which gives or exhibit the Meter

i ‘

Reading of any
¥ Shri Kolwadker {SW-1) after
The unsigned typed observation sheet
attached at Item-4 of Annexure-111 of the Memo of Charges where the Mecter
L Reading of 6/5/9¢ prior (0 25/5/96 as directed by V.0.) shown to Zero.
. Ith isno ABOIN Report nor any observation Feportto prove or justify any
AN " increase or decrease of the Meter Reading hut exposed to Shri Kolwadker
' ('S\'\’Ll) to the extent that he wie Fallv aware of the Merey Reading 160 Zero

from confirming that the

Hon 6/5 which he reframed
PR . .
all the Meter Reading re

revious dates which wags submitted b
‘directed by V.O. on or after 25/5/96.

Feowas any major or
Cormingy fault which cuased

duced 10 Zero ag per

QAI2, 14, 16 of SW-1, ShraN./\.Kulkmjni. SDE (RMC) MINI MBJ

(DW=1) hag deposed at QA-2 where he has stated that it is not possible by

o _ any mechanism to note the Melelk' Reading of any mid day say 6/5 and also

T, - clarified at QA-7 the dutics of responsibility of AL/ADI Incharge of the
el lage. “The D-3-which

1S a (‘i)rlnigh( Meter Reading statement docs not
he Meter Reading of 6/5 is 00y for all the numbers. -3 s 4
ted report by the SDE(E-1083 ) Nasik after he wag requested through
% 1.0, 1o furnish the details of telephone number during the period.

2-3 could have not bee
sline 9(» lor the purposc
provd their case. There

hgenerated during the month of May and

ol documents 1o be used on behalt of prosecution o

fore all the Meter R adings shown in the Statements

at ltem-4, Annexure-H1 of Memo of Charges becomes a suxpect without any

' Iixchange printout and observation report, hence is fully doubttul for lack
of authentic documents 1o aenerate o

indicates fabricated documents only.

itsell appears to_be a false

evidence.

basis for obsern ation report and
The generation of unsigned obsery
doctments not supported by
1The P.O. has completely faile
Lo prove his case. The 1.O. has cle
“pira=d_that no preliminary Vip
Nasik before completion of the three month of the alleged
manipulation ol l||g;_|\_/1_gl01'____!§g‘;l(|i_!}gs._;llld_ no_
produged 1o pinpoint the afle

ation
any documentary
d 1o produce any authentic Evidence
arly_indicated in his report_on pave 8 in
i_l_zmg_g__l,_n‘qui1_')'__\,\_/;;_5_9911(1uclcd by DE (Vig)

incidence of
DB printout have_been
aed misuse of ABONMU conmmand.

In short the

ation 1o knofy the Sl the
, . \ éﬁl‘@i‘fi? m T
hethey decrensing or ineye; st abnorndidly, N ‘dW‘é‘r‘,&‘% S
. ‘ 3 . S
has been produced by Shri Kolw

) A fic
adker (SW-1) in his recorded statemen h
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hat ivs already eijtioned mﬁl’miﬁﬁ% /b

also expressed by thcmm{#@%h

P.O: has piven nothing new except w
and Il of the Charge Sheet, This is

Shri Wani, ITO (E-10B) (bW
~there is no possibility of ups
by Shri Kolwadke
ind he has no kno
place.

~2) in his deposition at QA-7 stated that
and down in-the Meter Reading as per indicated
o lem-d-of Annexure-H1 of Memorandum of Clg

rges
wledge of any ups and down in the Meter Reading taken

: ALQA-9, the DW-2 has deposed how
by using ABOSU and ABOCR command.
~subscriber management under C|
- as_the subscriber M

ﬁ‘?i@%_ﬂ_l 08).

the Meter Reading are changed
These commands are available in
ass-1 which are accessible 1o SDE (E-10B)
anagement_command are_given to_the p

o

assword of

4

?
)

=
ot

O SN

|

I
t
3|
i

o.GMT Nashik but not _’
during the period.. T was promoted on local
: Grp.A vide CGMT MI Cirele Bombay order
ConosStalt 1B3/AE-22/0AG/HE23 dated 21/12/95 - and accordingly posed as
+DEMI & P) Vide GMT. Nasik order no.Staff-11/Go/Engg/160 dated
28112/95 and joined as DGM (I&P) weed 29/12/95. consequently as per
OT order no.314-3/95 STC I dated 14/2/96 and CGMT Bombay order
10 Stiéf‘f-lj'//\li-22/.l/_\G/P/43 dated 23/2/06, 1 was promoted to DGM on
-/Adhoc basis and posted as DGM (1&P) Nasik. [ cease (o be the overall
"-_-4l'§i'cihargc of L1013 Exchange Nashik w.c.from 29/12/95.

»
AR

s 1Uis a fact that T was DM & PY in the (
“Incharge of E-103 Exchange
- officiating basis to JAG of 194

In fact all the Exchanges including E-1013 Exch
CCDOT Exchange and all OFC /PpeM syste
- Administrative control but not under an

ange, OCB Exchange.
M DTAX Exchange are under my
v Excgeutive Control. The charge of
Nasik was looking afier by ShriKolwadker (SW-1) afier my
“promotion as DGMI&P) w.c.drom 29/12/95. In his statement at Item no.s
of Annexure-111 of Memorandum. of charges. Shri Kohwadker(SW-1) has
accepted at Q.No.1 that his designation is DE(E-10B & . OCB 283)
-O/0.GMT, Nasik and further he has stated that he has been allotted a
password by Shri A.K.Dutta. DGM (I&P). '

The Inquiry Authority in his report at page

NO.S (last para) and 9(first
para) has also stated this et

During the cross examination at QA-1, Shri
SW-1) has aceepred about his looking after charge of DI

4 ey



Nk

. .
AT

sk pAY. As per para-2(VIL) ((3)

u%gi’):ortant operation_ and maintenance comm
Was fully trained in B-1013 having deep know
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y
OB) in Nasik SSA in the

!

20
absence of regulare DE. $hi Wani, JT0O (I:-
~2) has stated during, his deposition at QA-2
Lxamination by 1.0, at Q. A4 about looking afier the
Nasik by Shri Kolwadker (SW-1) after |
w.efrom 29/12/95,

.

Koy
charp SEM B e

wias promoted s DGM (1K

¢

The Inquiry Authority in his report at page no.9 (first para) has cledrly
stated that it is an_established fact that_in E-10B Exch. the password
protection as well as all important password are with DE Incharge of the
"li)gg;h_aggg._w;!flj_g__proseculi()n has failed 1o establish as_to who_was the
incharge of (he Lxchange in_possession
Under the direction of GMT, Nasik, the
control of the ADET Incharge of the |
dfgd almost equal to or higher t

of all_the important passwords.
system was entirely under the
:xchange who was very near to DET
han Senior SDE for the purpose of status aryd
W Mtce. OF Eleetronic Switching Tand book
'(:\’i‘bl.l) issuc by the Dept. off Telecom Cireular no. 19-9/90-PHN dated
1074/91 (page n0.433) and sanje is reflected in NN Teeh. Circular on -
FOB n0.01.21.006-MSE] isstie 01 dated 26/2/91 (page no.A18)  on
arrangement of password, Gr wuping of various commands into different
classes and remedial measurd 1o avoid leakage of revenue by misusing
“Cifious commands in 13-10B fxchange it s clearly quoted as “Only DE
i harge of the Exchange and_ Senior Al

Should have access to_most

ands™ The status ol ADET who.
ledge of E-10B and handled all

trdubleshooting day-to-day routine work of the 1-108 Exchange '

- Hence the ADET was solely in command and mcharge of the
lixchange and looking after the charge of D12 (E-1013) of the Fixchange.
DGM are never put in command_except for the Administrative purposes. |
was the only DGM against the existing three DGM’'s. The other two DGM's
.one on Medical Leave since long and the other are under relieved on
transfer to Pune SSA. 1 was generally the overall Incharge of all the
bxchanges system including DTAX Exchange, OFC & PO
network in the Nasik U

junction
rban Arca for the Administrative purposes only and
ROt for any particular Exchange fora particular ward as in Nowhere DGM's
die lnchz-irgclol'lhc_lixchzmgc.

7

Shri N.A Kulkarni, SDI: (RMC), MTNL Mumbai (DW-1) has also
clarified during his deposition at QA-10.

-
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_ was the incharpe of the 1013 Lxchanoe and was lboking after the charge of - |
F‘»/DIL ([3-1813) also in the

"

X +]
' =xchanve. | herehy fully denv e g adtagdeveled 0
e ) 20310S1 me oy_the Disciplinary: Authority '
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| "_'l'h(‘ contention of the Py, that No Password wils |mmlvE_;;hc')w't_‘féﬁ’ilﬁ‘S’Wﬁ?
dlwidker (SW-1) iy wrong as Shri Kolwadker w

v . el E)m.» ~ /
as-having Te-passwold b B
ner hie . . R . _ 1 B
per his admission n the prerecorded statement m Q.A.-3 at hem no.5, :
Annexure-11] of Memo of Charges that he has been allotted the

also confirmed by his JTO Shri w
during cross examination by P.O. Shyj v

Vani (DWW
that'in casc of carrying out the work of subscribe

L n

password. ‘y
ani (DW-2) at Q.A.-2 R
-2) has categorically stated ‘f
Fmanagement the password
as the! ADET was looking after the .
¢re opened by Shri Kolwadker (SW- '

The same has

“allotted 1o Shri Kolwadker, ADET or DI
“work of DI?

).

(E-10B) Exchange also w

The Inguiry Authority in_his_report has_clearly stated_that it s an’ ‘
cstablished fact that in E-10B Exchanges the password uotection as well as

: . . - ~ - g . . -
all important password are with DI Incharge of the Exchange. This is alsh “
==portant password are wj oo e SR OLINE bxchange., This is alsh :
confirmed by the

DOT circutar 0. 19:9/90-PHM dated 1O/4791 and same is '
reflegted in MI'NI, Teeh Circular or - 1013 No.01.21.006-MSI-, jsse 01 g
Arrangement of

dated 26/2/91 on Dasswords _and  grouping  of various
e salT L on T oLy glouping of  various
commands into different ¢f

asses-in I:-10B Exchanges. In Nowhere DGM's g
are Incharge of the I;ixchangg_. )
= ————

TFrom here i g clearly indicared thay Shri Kolwadker. ADI- | (SW-1)

absence of DI and |y

the” Exchangc in.-lﬁum@m;.ﬂqisﬁ*“ LSS L :

reoutare in the |ixc = I any supervisory Ia ses_are found - or proved

0 1L would bethe splely e UL ol Sy Kolwadker, ADET incharpe

of the Exchange who was Tooking after (e harge ol DI (1:-10B) in the
absence of DI, The Inquiry Authority in his report has clearly indicated that

the prosecution has lailed to establish as to \\mlhc .
M

Exchange in mlsscssi(m..fﬁ.).f._;m.c__.ctn!ir.L.:._inl;')&!.!:l,z_iul_mss“'

word. In_Nowhere the
‘lg(jM’s are Incharge of the |

aving the hiohest somiand of .

2y - . ’

B

-
12

.-y -

reearding supervisory lapses.
s N Can v R e D,
lailures on the part of Charged Officer.

The Vigilance Officer's report and statement
N0.6 and 9 of Annexure-111 of Memor
nothing is supported by any Exch
Lo show that Meter Re
taken,

enclosed therein at Item
andum oi'charsc/rcs become a syg 2Lt as \/ .
ange Printout (ABOIN or SABI™ report) ,
ading showing the

Secondly as stated by the P.O).

T eVel .
. - Y +,
that the Meter Readine w uﬁ
recorded s complctcl\' misouided.

u————— Y

remn is factual and correct o
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During the period of investip

2.0 fig 2003 5

NE o - e dE
- S ﬁum Eo &
2aton i June'9o, the Y. Breegidg RIGI 3
e heen ke Adgserved yet another thyee months al least il /\') hefore
which the Vigilance Officer has submitted his report but miserably failed to
‘ Cj’éLk the commands during May & June.96 when Shri Kohvadker (SW-1)

\/ alleged that commands were me without support of any Authgntic

documenl/Evidence. =

Ihe primar
e OLUC Shillgd, W the defence despite the fact that the
the_"evidence required in__the Departmental
preponderance of possibility is not proved beyo
recorded inC_riminzﬂ case but still |

preponderance thereof.

case and
degree of
proceedings  that  the

———t

sponsibility of the prosecution are 10 prove his

) the

— By applying seneral principle of
principle is that the burden of proof rests on the
Otld be the responsibili i

I{\‘idcncc_lllc%s_cu&d
Disciplinary Authority ic. it '
oS Sk L0 establish the charge ;
would be required to controvert the same. t
rove his innocence or absolyve

defendan
' '_-.._;ggullq_Qh_«ll:g.c.sLOJJ].L;CJ:.LO_.1
the charges. I the 1.0, fails 1o
the Charged Oflficer Lo prove his|

irstfand then only the

himsell from :
bring home the_charges. no duty_is cast o
Innocence.

L

A further requirement is

that_the conclusion must be rested on the
~eludence and not on the matter out side the record and when it is said that
P Lljg.s:(,)nc]usion must be rested on the cvidence, 1 goes_ without saying that it
’ n ist.not be based on a misrcading ol evidence. -Similarly, mere suspicion
- ¢an not take the place of evidente or proof. suspicion._however, strong has
not_evidentiary value whatsoever. More over no_conclusion should be

arrived at arbitrarily without evidence or misrcading ol evidence,

't
i
A
<

i
Here No Meter Reading set have be

by a*command ABOTN. No NBOTR records have been put in evidence for

. any Meter Reading recorded shown in the statement and therefore every
7 reading in the statement becomes a Suspeet. Tenee this can_not take place -
. Any evidentiary value. ‘Ihe chmgL};M\' the Nisc, Authority regardine
abnormal decrease or increase in the Meter Reading stated 1o be technical

Taultis totally wrong _without _havinge

en recorded without generating it )

s
any_evidence at all. Fhe Inquin ;

_______ ———n aving _any evider o | ,

_/}gll'u;)nly has clearly stated in his_report that both SW-1 as well as PO,

chave failed 1o recolle

ctthe reason_and (o establish the facts of any kind of
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gitence of abnormal inerense or decrense in the Meter eading, @\{ig‘l‘:\h"’"hzrg}-a.
. ‘dsmhuluw any evidence during the entire he wing of the case. ahati By,

C Hence, the charges Immu] by the Disciplinary Authority reg: n'ding |

lapses or failure in supervision on the p.ul of leu,cd olmm do hot 'umc as
o Vldcmc/doc,mmus lound Lo be estab

abnm lml dLu'c

ISR o The Tind st gue ol opinion {JVCH by the ( (et 11 D1 Teport on dated
0 22/1172000 alongwith the charge leveled by the

l)lsuplmmv Authority is

dence of existence. The P.O. has o
o Completely failed 1o establish any ol the charpes ley

Disciplinary /\ll!lmnly The Inquiry Authority
documwlaw and oral cvldcmc during the
that no Article of Charge lev cle
:.l'

s

produced without specifving any Iiv

cled apainst me by the
in his lindings on basis of
lC“ll|dl' hearing has concluded

]
d by the Disc. Authority are proved against
He Charged Officer, . Henee, dmwcx leveled against me by the Disciplinary

B ,v.-;ljlh()llly in his lcpm( on d.5/12/06 reparding supervisory |
G0 the part of charged officer dlo not arise as no ev idence/documents are
. found o be established for any Kind of existence of abnormal decrease or

increasc in the Meter Rcadnwl The P.O. or thmu«'h his only witness (SW-1)
(.()Uld not establish the only charge against me.

apses or faiture

o |
R b
IR . 4

The C.V.C.

in his Hnd .ul\ ice has noted “It can be inferred that he was
"_meqessmn ol highest corimand of xchange. Therefore, he is responsible

il'(ib any irregularitics committed or occurred with regar
SR wult leading to revenue loss.

d to major Exchange
Keeping in view 1hc fact that there were
almmmdl decreases or increase in the Meter Readingstated to be due 10

technical faults is the supervisory lapse on the p nl of charged officer,

hence
the charge has to be considered proofto the extent”™

_ The same has been reproduced verbatim by the Disc. Autharity in its
show-cause notice mlmvcnnm the provision under Rule- 15¢2) on action on

the Inguiring Authority Report where the_reason of disagreement if any . awith
the  findings  of  Inquiring’

Authority should be submited  with  the
Evidence/record available. Both the CV.C. and Disce. Authority have used
the same word *inferred” but avoided 1o show existence of anv evidence on a
record sufficient enough for the purpose.

The Inquiry Report shows that no
altempt was made to prove

¢ that 1 was the neh: wee of the Exchange and as

such the dissent note made by the Disc.Authorinn under Rule-13(2) is not fg *
correct.

Lo
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- contradicting the defence Witness to show how the

‘ th(;

l)gue: 27/()I/2()()_7/

TR GERATR T

oot
recartl.sh

s against the sprit of leter of the Rule
ould have been shown in the disse
dissent is not based on any evidence at all theretore no penalty needs be
imposed even ‘Censurc’as advised by the C.V.C
dropped honorably.

The

where some evidence on
ntof Disc.Authority. As such, the

- The charge may bg
P.O. has proved nothing cither through his Wittness(SW1) or by

) deposition of defence
Witnesses were not logical. The Inquiring Authority has clearly stated in his
report that both SW-1 as well as P.O. have failed 1o recollect the reason and
to establish the fact of any kind of existence of abnormal meter reading and
failed to produce any evidence during the entire hearing of the case.
Inquiring Authority has clearly submitted in it's Findings that
of the documentry and oral evidences discussed

Article of Charge is not proved’.
LR

The
on the basis
above, it is concluded that

diherefore, | may kindly be

i exonerated from the charges leveled
A . I . ~ Q.
nstime vide Memorandum no 8 9972003-VIG.I dated 2/8:2004.

i

['remain,

'._pnkmg you, TEIPUR  <784001)
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(SANGH LOK SEVA AYOQG)
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Ministry of Communications & Information Technology.
Department of Telecommunications,

9135, Sanchar Bhavan,
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54“.

iplinary proceedings under Rule 16 of CCS(CC&A) Rules, 1965
80 Shri A K. Dutta, Staff No. 8188,the then DGMA(A&P). Olo
Nashik presently DGM, Assam Telecom Circle, Guwahati.

-1

Sir,

I'am directed to refer to your Jetter No. 8/99/2003-Vig. .1 dated 21.3.2007 on

“the above subject and to convey the advice of the Union Public Service
Commission. as under:-

The Commission note that the Disciplinary Authority(DA) proposed to
take action against Shii A.K. Dutta, Staff No. 8188.the then DGMA(A&P). Olo
GM, Nashik  [hereinafier referred to as the Charged Officer (CO)] under Rule 16
of the CCS (CC&A) Rules, 1965 and vide its Memorandum No. 8/99/2003-
Vig.1l-dated 22.8.2003 called upon the CO to submit his representation on the
following substance of imputations of misconduct or misbehaviour in respect of

- which the inquiry was proposed to be held was set out in the following statement
" cofarticle of charge.

R e e
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Shrit A.K.Dutta while working as DGM (1&P). O/0 GMT. Nasik. during the
period;1995-96 has committed the fraud in collusion with private subscribers of
"Ieleph(ane No.. 575138, 576116, 577087, 577097, 565656, 562900, 564070 By
using l’nghest secret commands of E-10B Exchange at Canada Comner, Nasik Road
by visiting the Exchange at night times  and tampering with the meter readings

using the secret passwords. Thereby he caused huge revenue loss to the
Dep'lrtnjcnt 101 alleged self-monetary benefits.

By lmse aforesaid acts, Shri A.K.Dutta, DGM, failed to maintain absolute

YU integrity and- devotion to duty and acted in a manner which is unbecoming of a

Govcmmpm Servant, thercby violated the provisions of Rule 3(1 )1). (1) & (i) of
CCS{tion :

t) Rules, 1964.

he Commlssmn note that a Statement of imputations of misconduct or
mxsbehavml in support of article oﬂ charge was enclosed with the charge
memorandum dated 22.8.2003. ThF CO submitted his representation and
requested for an oral inquiry in the njatter.  Accordingly, the CO was issued
anothi¢ ]§ ge memorandum dated 2.8.2004 in continuation of the charge
S i dated 22.8.2003 stating thucm that after considering CO's request,

::.JS of the opinion that it is necessary to hold an inquiry under Rule
the CCS (CC&A) Rules, 1965. The charge memorandum contained
one Aiticl€ 0l charge. The CO denied the charges and an inquiry was ordered.
~'Ihe 10 held. the charges against the CO as ‘not proved’. “The DA disagreed with
the LO. The DA sent a copy of the 10°s report along with the copy of the CVC’s
advice in the matter and its memorandum of disagreement to the CO for making
represcntation, if any. ‘The President, i.e. Hon'ble Minister of State (C&I'L), after
considering the submissions made by the CO and all other facts and
circumstances relevant to the case, has come to a tentative conclusion that a
suitable 1ior penalty may be imposed on the CO. The case records have been

sent to the' Commission for its advice regarding the quantum of punishment to be
imposed on the CO.

/

4. Ih(, Lommmsnon note that the Article of Charge has the followmg
elements:- .

(1) The CO committed fraud in collusion with private subscribers;
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e fraud was committed by using highest secre N dgef; LA 0
Exchange at Canada Corner, Nasik Road by visiting the Exchan f

night times and tampering with the meter readings using the secret
.. passwords;

(i) :. He caused huge revenue loss to the Department for self- monetary

benefits.

5. The Commission note that with regard to the elements of charge (i) & (ii)
above " that the CO conimitted fraud in collusion with private subscribers by
| visiting the Exchange at night hours and using  secret commands of E-10B
Exchange at Canada Corner, Nasik Road to tamper the metre readings. the CO in

¥

' - his defence has stated that he was DGM (1&P) in the O/o GMTT) Nasik. But he
was not In-charge of L1018 Exchange during the period. CO was

et Ty promoted as *;
[)Gl&;l,;i(,l&,‘@,}nﬁbn 29.12.95 and thereafler he ceased to be the overall In-charge of E- b

1()B)“§5<|Ll1dnge Nasik. All the Exchanges in Nasik Urban areas were under his o
/\ddﬁ'nislil'ativc Control but not und¢r any Executive control.  As regards ‘.'
tampering of meter readings by using secret passwords. CO admitted that the v
Melter Reading was set to zero on 6.5.96. |

1
Hi

5.1. ""I'_]itf‘fj:@() held that the above elements of charge were not proved because in
F,-l(')l~.{,§£'5,{r;;‘;]1zlllges, the password protection as well as, all important passwords are i
wi.t‘l_}.;l_;)lé'w;i‘.fh"charge of the exchange. The proceedings of inquiry do not establish
wh ‘was_ in-charge of the exchange in possession of all the important passwords. 1.
Shri D.D. Wani, DW-2, deposed that there was a major exchange fault on 6.5.96 i
which necessitated the resetting of all the meter readings to 000 and manually
adding the readings. For example, the Meter Reading statement of Telephone No.
575138 showed that on 6.5.96, the Metre Reading was 000. But the Computerised
Meter reading statement for the same telephone No. for the same date showed the
Metre Reading as 615. This fact was not made part of the investigations initiated
by DE (Vig.) Nashik in May 1996. As regards the clement of charge that the CO
used to visit the exchange at night times and tamper with the Meter readings, no
documentary evidence has been produced in support except to rely upon the
statement of Sh. Kolwadkar (Ex.P.2) that the exchange i$ kept locked during night
hours and the CO possessed the key.

P
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3.2 The Commission note that the DA disagreed with the 10 and held that onthe - 1.
basis of CO’s-role and responsibility, it can be held that he was possessing highest
command of exchange. Therefore, CO is responsible for any irregularity with
regard to major exchange faults lcading to revenue loss. There was an al
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fuctuation in the meter reading which may be duc to (e

chiical fault. But it is a
supervisory lapse on CO’s part.

The charge is proved to that extent.
S.;S";,z;;'ll'he Commission observe that the CO has admutted th
administrative control of all the Exchanges in Nasik Urban

cap_;icity of Deputy General Manager (I&P), the CO was in overall charge of the E-
10B Exch

ange, Nasik. There is no evidence on record to prove that the CO had
exclusive possession of Password Management Commands. But
CO, under-the direction of GMT, Na
of ADET:Incharg

at he was having

according to the
sik, the system was entirely under the control
| ¢ of the Exchange. This has not heen disputed hy the DA, But
this does not prove that the CO in his capacity of administrative head of the
exchange ,.did not know the Password Management Commands. With the

ﬁ gt . N .
AL 13%%?4311:\;10\110111 Commands, {he meter reading of any telephone number
' cter readings of various telephone numbers

Sanipulated. Details of m
wd. Serutiny of the meter reading statements
1 the statement of imputations of misconduct
crease in the meter reading of those telephone
meter reading there should be a continuous
Lany working, telephone.i So the CO_on the basis of his role and
: ’l%][y was in possession of highest command of exchange. ‘Therefore, CO
ydiysible for any irregularity with regard to major exchange faults lcading to
e, The elements of charge at (i) & (ii) above are proved.

hwere tampered with are on rec
of the telephone numbers indicated i
‘reveals that there was increase and de
numbclf‘s, JInstead of decrease in the

0.
para 4

The! Commission note that with regard to the element of ch
-above that the CO caused huge revenue loss to the Dep

monetary benefits. DA has stated that the CO was overall in char
Exchange; Nasik.
numbers

arge at (i) in
artment for self
ge of the E-10B
He thus, manipulated the meter readings of the telephone
as indicated in the statement of imputations of misconduct. The CO
showed undue favour to the subscribers. In the process, the CO ¢
revenue to the Government. The manipulation of te

possible only by the person who had possession* of Password Management

Commands. The Password Management Commands was in the exclusive
possession of the CO during the relevant period.

aused Inige loss of
lephone meter readings was

6.1  The Commission note that in his defence. the CO stated that ADET was
solely in command and incharge of the Exchange. DGM are never put in command

except for Admihistrative purposes. Nowhere DGMs  are Incharge of the
Exchange.

6.2 The Commission note that the 10 held that the element of charge was not

areas. So in. the
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proved on the ground that the identity of the person who was the in-charge of the
exchange 1 possession of all the impoitant passwords was not established.

0.3. 'The Lonnm%smn obsuvc that the I)/\ has nut nmk avatlable any L\IdLI\LL

to show that the CO caus cfancial loss of revenue to the Department fg”

self 2iNs. Ihc qumlum of loqs haq 1ot been s pccmc d. 3¢ ent

TRV SO. to this exi
only, thc elemcnt of d\m e 18 hot pm\' But on b xndgnnwol nlmblhl y itis

A S ANTITE g o

nnmpuhtcd the melu lcamgs the telephone Umbere ae nlﬂ(ﬂte in the
statement of imputations of misconduct. The %motwc of showing undue

favour to the subscribers is self evident,

T llght of the findings as discussed above and after taking into account all
i

relc\aam;fad s, the Commlssmn are of the view that the charges against the CO

: artially hro: “The element of charge which is not proved
1S’ that the CO caus duerevenue loss to the Departiment for self monetary

beneﬂts but the fact is that loss \vaqmctmll\ caused and that was due lack of
supcwlsony role ol the CO. The (ommlsqmn consider that the ends of justice

et in this case it the pew \llymf Censure' is imposed on Shiri ALK, Dutta,
8 y advise dCL()Idlnbly

The case records as per list attached are bemg returned herewith. Their
receipt may kmdly be acknowledged._

e 2T

Centmt Mmm!s&ﬁ'& mﬁmunal

Y ours faithfully,

Ay

(A.Baines)
| kS “f‘”‘; as ?a Unlder Secretary (SD)
Encl: i)/'Two spare copies of this letter ‘S/c.

it) Case records as per list attached.
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No. 8/99/2003-Vip 11 JQNMB«‘URL%‘}?

Government of Tndia
Mimstry of Commuuications and Information Technology

Wmm]':{”ﬁ; WEFP@WWM of Telecommunications
1 CentratAdmm!g&mﬁm TribudMigilance-1T Section)

P f " \gg};g,.

_ WH_!;}JU'EAS minor penalty procecdings were instituted aginmst Shiv ALK Dutta (Stafl No.8188)
the then DGM, O/0 CGMT, Maharashtra Circle, Mumbai presently DGM, Tezpur, Assam vide

| Memorandim No. 8/99/2003- -Vig .11 dated 22/08/2003 for the imputation of misconduct detailed in the

afone ald Memorandum.
BE

2. WH’E‘REAS Shri A.K. Dutta, DGM, vide his written statement dated 30.09.2003 requested for

an oral inquiry in this case. The disciphinary authority considered the request and agreed to the same.

Theil F01e agrevised charge-sheet containing the Article of charge, Statement of imputations, List of
it

dodiftients 40d List of witnesses by which the allegation was proposed to be sustained was issued vide

Mcg%gtandum of even number dated 02.08.2004 for the following article of charge.

\lm /\ K. Putta while working as DGN (I&P). Q-0 GMT, Nasik, during the petiod 199596 has
committed the fraud in collusion with private subscribers of ‘Telephone No. S7SE3R, S7Ta116, 577087,
577097, 565656, 562900, 564070 by using highest seciet connmands of E-HOB Exchange at Canada
Corner; Nasik Road by visiting the ExchangC at_mght times and tampeting with_the meter readings
usr_gg thc steret passwoxds Thereby he was causing revenue lo<< to the Departiment for alleged sett

manpicr whlch 1S unbc.commg of a Govcrnmem Servant thereby vmlaled thc pmvmnm of Rule 3(1)(1),
() & (nl) ()f'((@ (Conduct) Rules, 1964,

3. WHEREAS Shri M.M. Gupta, the then GM(D). O/0 PGMT, Kalyan, Maharashtra Circle,
Mumbai and Shri S.T. Patil, DE, Nasik, Maharashtra Circle, Mumbai, were appointed as the Inquinng
Authority and Presenting Officer, respectively. Shii MMM, Gupta, GM,  who was appointed as the
Inquiring Authority to inquirc into the charges framed against Shii A K. Dutta has subimitted his Inquiry
Report dated 15 , holding the charges as not proved. Although the JO has held the charge as not
proved, the disCip mmy authm ity had observed hat on the basis of the role and responsibility of Shri®
AX. Dutta who was in charge of the exchange, it can be inferred that he’was i possession ol highes
Command of exchange. Therefore, he 1s responsible for any nregulanty committed or occurred with
rmngc faults leading to revenue loss.  Kecping in view the fact that there was

perease in the meter reading stated to be due'to

havc advxsed 1mposmon of minor penalty of Censure against Shri A K. Dutta, DGM for his supervisory -

faiiure. The DlsC1p1mary Authority therefore proposed toidmgxee)\ ith the findings of the 10 to the
extent Judic .

4.
imposition of the penalty of Censure on the Charged Officer for his supervisory lapses A copy of 10's
report alongwith the copy of CVC's advice and the disagreement of the dmmplmary authority was

communicated to the Charged Officer for making the representation, if any, in the matter. Shn A K.
Dulta has submitted his representation dated 27/01/07 against the advice of CVC and the

TLOWHEREAS the case was referred to the CVC for their 2" stage advice  They have advised for

%maéreeéﬂgm
i )Im ary authority. ¥ In his representation, he had only r(nmatvd the findings of the inquinng -

{ \d .uumlun'lv disciplinary anthority proposed o disagree with the findings of the 10 chce
' ’\’Uncmud on the basisorthe lmdmgx Ol e 1), Y e

) ’ 915, Sanchar Bhawan, 20-Ashoka Road
20 fEB 2009 ‘ New Delhi: {10001,
TARCRD T Dated, the 31-04-2008
, “ . W’ﬂ
wahati Bench ORDER

L e
VHTatate gchpical fault is the sugemso?
laf Depart QFTHareed Officer, hence the charge has to be considéred proved-to that exién Y

Tepted by the C \}C Advice of the CV( has been accepted by the disciplinary. ‘ ':""«

at
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A, Wl‘ll;’f{iﬁ/\s the disciplinary authority  considered all the records of the
the report of the Inquiry Officer, advice of €V ye
2770172007 and come 10 a conclusion that suitable
stage advice of the CVC may have o be impose
approval of the Competent Disciplin
statutoiy‘ advicé as to the qu
DGM.

case indicating
presentation of the Charped Officer dated
minor penalty in consonance  with the 2™
d oo the Charged Ofticer. Therefore, with the
ary Authority the case was referred to the UPSC for their !

antum of punishment that may be imposed on Shri A K. ‘Dutta, 5

AND WHEREAS the UPSC have teideted their advice in this matter vide their letter
No.F.3/523/2006-S.1. dated 08/01/2008. The Commission have, inter-alia observed that the
element of charge was not proved on the ground that the identity of the person who was the in-
charge of the exchange in possession of all the important passwords was not established. The
Commission observe that the DA has not made available any evidence to show that the '
Charged Officér caused huge financial loss of revenue to the

Depattment for self momegtary
gains. The quantum of loss has not been specificd. So, 1o this extent only, the element of

charge is not proved. But on preponderance of probability, it is proved that the Charged Officer
in his capacity of DGM and ﬁm@”ﬁﬁql of all the exchanges in Nasik was
in possession of the important passwords by which he manipulated the meter readings_of_the
(clephone numbers as indicated in the statement of imputations of misconduct. The CO's
motive of showing undue favour to the subscribers is self evident. The Commission are of the
view that the ‘charges against the CO under the Article are partially proved. The element of
charge which'is not proved is that the CO caused huge revent® 535S to the Department for self
monetiry. betiefits, But the fact is that loss was actually caused and that was due. lack of

pervisory ivle of the CO. The Commission consider that the cnds of justice would be met in

T penalty of“Censpre“ 18 imposed on Shri A K. Dutta, DGM.

i 6.1 fNOWIHEREFORE, after careful consideration of the records of the case such as the
A statement of imputations, the findings of the 10, the submissions made by Shrit A K. Dutta, the
Charged Officer, in his written statement of defence vide his representation dated 27/01/2007,

the advice tendered by the UPSC, vide their aforesaid letter dated 08/01/2008 and all relevant
(

acts and circumstances of the case, the President, the Competent Disciplinary Authority
| hereby accepts the advice of UPSC and orders for imposition of penalty of “Censure” on Shri

E

Eat g
K4

. AK. Dutta, DGM.

7. The receipt of this Order shall be achnowledped by St A K. Dutta,

- By order and in the name of the President.

.

R R L T
ventref A;dminlsvi‘mﬁvo NWouna

g X,
2.0 FE8 2009 .J xzons
{

sk Officer (Vig.11)

Encl: Copy of UPSC’s letter No.F.3/523/2
dated 08/01/2008
i .
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taff No. 8188),
Dy. General Manager,
Assam Telecom Circle,
Guwahati.

o (T'h 'r,g)ugh\ th

3

Wt =y

iwabiati e AL

{
j .

e, CGM, Assam ‘T'elecom Circle, Guwahati).
o t

|

aledre T e 2

=

R e
i

LI e
Youid



38 —

C Niaeraavn1aly ;
ANNE:NU&E‘ A

BHARAT SANCHAR NIGAN LINEEED,

S c L (A Govt. of India Enterprise) s
! C Lo . Office of the Chief General Manager, % _F
S Assam Telecom Circle, T
Panbazar, Guwahati-781001. ' ) B
';1' R TRk ek ok e e S e %
No. Vi /Assain/a3 PL-vi/70
t .
iTo s o
1 hcgi\GM"l"D. Tezpur dated at Guwahati the 15/02/2008
o fmPineTR4001
o DOT, New Delhi No. 8/99/2003-Vig-11_dated 31/01/2008 . .
‘ \&, directed copy of the order alongwith advied of UPSC i the  disciplinary
proceedings against Shree A K Dutta DGM. Tezpur is forwarded for serving the same to the
- officer and dated acknowledgement receipt obtained from the officer may be forwarded to this
s office for onward transmission to DOT New Dethi
' R bl
| ERSROT T iy DHET i
Cantrat Agminizirgtive LN !
H . . yd
2oz om0 S Jes |
1 AsstUDireClor Telécom (vig). I
Rias (O f O/o the CGMT. Guwahati. c
! ' o TF 0361 2736357, Fax:0361 2526536 {7
- "“ |
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BHARAT SANCHAR NIGAN | IM| (REID’
{ A Gowt, of Tidia Finterprise )
OFFICE OF THE GENERAL MANAGER TELECOM DISTRICT
' TEZPUR-784001

T

. |
: ! ’
| No. AKD/VIG/TZ/07-08/04 Dated the 20-02-2008 | f
, i
To i
Sri A K Dutta, DGM :
. Olothe GMTDITezpur
o : 2y ’3
i - Ord .
PESa < Oides fﬁ!lll DOT, ND in respect of Sri A K Dutta, DGM »
Ref-1) Vig/Assai/43PT-VI/70  dated the 15-02-2008. A
: Plénse'ﬁnd enclosed herewith the (’)l'(ler:N(). 8/99/2003-Vig.11 Dated the 31-01- 4
2008 issued by the Desk Officer (Vig.1I), DOT, ND along with advice of UPSC, |

... Please acknowledge the receipt. _
IR N

(

b

AR\ AL

Sub Divisional Engineer (vig) 48
O/o the GMTD, Tezpur
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i. *ﬂé:;/;;a nearly 320 commands

..noticed . that there 1s no uniformity in the

- streamline the arrangement of password in E10B
. committee was constltuted by MTNL, Bombay and RMC, Bo

'belqw 8=

Anto 16 different classes

.same is being followed or some DEs

llncrementing' of subs meter reading during STD call by

., deficlency

h16

ARRANGEMENT  OF PASSWORD ~ GROUPING OF VARIOUS COMMANDS  INTO
DIEFERENT,;CLASSES. AND  REMEDIAL MEASURES TO AVOID LFAKAGE OF
- REVENUE BY MIS-USING CERTAIN COMMANDS IN E10B EXCHANGES.

i,

SRS

No.01.21.006-MSE, Issue-01, Date-26-2-91.

avallable in E10B system for
hesé commands are groupped and put

- Any class of command can be put in
pass-word for protection. There is a complete flexibility

regarding arrangement of commands in different classes. It 1is

performing various functFBha

arrangement og
classes in E10R
Whatever has bean arranged by the Installer elither the

are arranging commands as per
thelir convenience. It is also noticed that in some exchanges,
Bomer}quyﬁpnt commands are not guarded by password.

grouping of these commands 4n different
exchanges.

“ It has further been noticed that it 1s possible to prevent

entering
certain . commands and possible mis-use of this deficlency in the

system cannot be avolded with the intention of mal-practice. Thisa

in the system has already been brought to the notice
of . TEC' .for working out suitable preventive solution.

2.  Till the time TEC is able to bring out suitable solutions to

exchange, a

mbay. Their
report " has baen accepted by the DOV, for implementation in all

E10B exchanges in the country including MINL. Details are given

1) “The follewing commands may be deleted from class of

‘commands.. However, they will remalin in OMC system. In case of

requirement, these con be re-inserted by DE incharge

and again
deleted after dolng the needful.

_1.ABOMU  2.CXDAR  3.MMRAZ  4.DPHAC

SY e

:iii)The following commands may be put under password s

’-Command Class

Authorit
. FICIN 16 DE
"IDABSE 1 AE ;
OABILA 1 AE N
SABLA 1 AE

ANNEXURE- 20,
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% iravenue leakage.

1

‘" discrepancy.’

- arrange the commands in different classes

'?F”cdmmanda 1list appended herewith.

£y

.

¥

N Lk

. (552 LT
1i1) PSAD file should be assigned tao particular TTY and, DEs
iincharge should monitor the "Charge-Int~~ruption” message - to
check manual Interruption in disconnecting STD calls by use of
commands like CTMO and CXDAR. '

- LY
iv) The .conference facility should not be given ; in. E10B

numbers Wworkling in. service centres to avold possibility of

v) A close watch may be kept on discrepanéy in défﬁll ~bill
by computer sectlon and RMC may be kept informed " of. such

. . Tl TE T et
, :

vi) During installation, most of the

in E10P system are used. Tt is the responsibility of installer to

and delete whenever
as , per., standardised
This arrangement has, to be : got

320 commands.;avallabla

necessary at the time of commissioning

‘acceptance tested by T & D Ciycle
exchange. ‘

. f«-ﬁ §
rd for subs management, _translation
ions may be guarded by password, as

*
a
X

vii) A1l cdmmands~reqq;r
management and special funct
per details given below -

Opertor commands are grpuped within 16 classes of
corrasponding‘ to the main OPpration and
Tha grouping of commundn shou

commands
Maintenance functions,
16 be done in vuch a way <> ¢

a) To give minimum commahds to test room TTYs to prétectAtha

system against malacious manibulations. £
b) Un-skilled staff ake given few operator :commanQSa;in

Switch Room. ) ' '

4 TR
'

c) Tha skilled maintenance staff are divided intn; three

classes according to hierachy in- the Department L l.el, |
JT0s, AEs and DEs are given access to  the following
commands - : ‘ ‘

1.

JT0s : A1l - JT0s are given access

to commands. ﬁhiéh?fgie
required for day-to-day

operation and maxntanancp l.e.,
common functions, subscriber lines systematic .. test,
computer peripherals. management, charging, ;. clreult
testing, traffic observation, Calendar. - .. management,
‘interrogation and listing. -

. et At
4 :

2. AEs : All AEs have ;access to

‘ subscriber management,
translation management

and ' some other important

commands
which ' are required for operatlon and maintenance of
exchange in addition to those mentioned in (1) above.
These commands are under password of AEs in Clasg-Y.

‘-\3.\,.._&.-.
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“ thorough . knowledge of

- under ‘class 8 and kept under

. riiClass 775 System Management
wo;Class 84 Tr

'aW81dBB“1o!f‘iréUit“Testing

Sl e e e g AT IR

, —q2-
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" 3. DEs s Only DEs incharge of the exchange & Sr. AE

have fccann Lo mont  fmportant operation end maintenance
commands . Thesae commands are uynder password of DEs in

Class-16. The usage of thesa commands in Class-16 require

exchange software and eperation and
mairtenance of E10R exchanges. :

should

.

d) All interro

pectively: excepting a few commands which
: or expose important parameters
exchange. " 'Al1l maintenance staff in S/R should have access of
these interrogation and listing commands. )

" overload *the “exchange

- 'e) All the password mana

gement commands are groupped and kept 1in
class 12 which is to.be

operated under password.

f) System “management commands are clubbed in class 7 and this
class is to be assigned to TTYs in exchanges co-located with amce.
Q) All‘cbmmands relating to Translation Management are grouppead

the password of DE I/C as the wusage

of thene commands requires dotalled knowladge of the ayntem.

The following 1s the broad c1a|sif1

Subscriber Management *
Class 2 “Subscriber Line Tasting
Class 3  Common Functlons :

mﬁClassﬁafﬁhsdbscribar Lines Systemati

Class 5
Class 6

..

\—.
q“ﬁﬁ¥§33%¢33¢

A T—,
‘Computer Peripheral Management AL TP
-Maintenance Functions !

)

ranslatlion Management - et
Charging & Calender Management TEryg

~ Class 9% Ry i
* Class il“vfraffic-Observatlon '

. Class 12 Password Management

. » gation and listing commands are clubbed in:
'class 14" and class 15 res

Class 13515acond‘Level'Management ~
Cless 14" Interrogdtion
Class ‘15’ LUisting

Class 16ff§p§

T e e e v s e i it s e

e

.-..._—.—._.--—-._.-..-.M._..............._—..._n_—-...-....—.--_—.m-—-...

cilal Commands ' DE

The' final arrangement of commands in varlous classes
.providing ‘all guarding in leakage of revenue 1s as follows

S

?classfl”ﬁ@Subscribar

2

SR

ABOCRM

Rew Subscriber Line Addition

-

x Gooms

o

Class of Commands

Hanagément ~Under pass-word of A.E.

—— e S, Sy s 2 s S i

- e aFy s g
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ABOCR ¥ New Subacrlber Line Addition
ABOMOM  Line Class of Service Modification
ABOMO Line Class of Service Modificatlon
ABOMO ‘Modification of Subscriber T0S
ABOSUE Subscriber Line Deletion.

ABORT Subscriber Cancellation/Transfer
ABOSUM  Subscriber Line Deletlon

CACMO Routing Cdlender Modification
CXOLA " §tart of Directed Connectlon.
CTIAR " Stop of OMC

" FEMAR Stop of Anamaly Message Transmisslon
FORIN Unit File Interrdgation

FSSMO Circult Group Threshould Modiflcation
GLPAD Addition of Lines to Preferebtlal Group
GLPRE Lines withdrawl from Preferential Group , .

. GLXAD Addition of Lines. of group - : : et

"GPPCR ©  New Preferential Group Additlon. ‘ Wt
cPPSU Preferential Group Deletion ‘
GPXCR New Group Addition !

GPXSU Group Deletion
. HORMO Clock Modification !

" HPRMO  Busy Hour Modification e A
IDABSE  Subscriber Identification . -y
LSPCR '~  New ‘Semi Permanent |Link Additlon ' LR
LSPSU Seml Permanent Link Deletion. e ot
OABLA Start of Subscribers Sample Observation . , Aehde
SABLA Start of Charging Supervision o
SRCEN Recording of Restricted Service. . .
SRCAN Cancelling of Reatticted Services e
SURGCR New Emergency Serv#ce Addition
SURGMOD Emergency Service Modification
SURGSU Emergency Service Modification ‘
URSMO ' UR Threshold Modification ' 'ﬁ :
CLASS 2 1 SUBSCRIBER LINE TESTING ' § o

ABSEL
ABFASE
ESMB
ESRZ
GABIN
INFES -

Subscriber Lins Routine Test

List of Subs Group in Permanont Glow condltlon
Battery Measuremoent ,

Test Call Resonder Resetting ' ¢
Line Caliber Interrogation

Peripherel In Service

' CLASS 3 3 COMMON FUNCTIONS - |

INFES
PHOLA
PWOAR
TELEX

., Peripheral In Service : S
Start of Keyword Sesslon
End of Keyword Session
Talax Mesage Sending.

CLASE 4 3 SUBRSCRIBER LINES SYSBTEMATIC TESYS

Test Call Responder Caliberation

Stop of Systematlc Tests on Suuacrlb&ra
Battery Maauuremeut
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ESRZ Test Call Responder Resetting

£S8Y Actuate Systematic Tests on Subscribars
ESMAN Subscriber Tested Manually.

GABIN Line Callber Interrogation.

CLASS giliCOMPUTER,PERIPHERAL MANAGEMENT

CCIMO’ Impllcit Exchange Modification

TDALL Terminal Allocation To File

TDASS Print Out Terminal Assignment

“TDILF ; List of Terminals Assigned To File

. TDILT List of Files Assigned To Terminal-
LECBAN “Annlysis of Tape ‘OPFA/GTOT/GTLC.
CLASS 6 1 MATHNTENANCE

APDLA Start of Directed Calls

APDAR Stop of Directed Calls

CMDTE Test On Central Unlit

CMDTL Central Units Locatlon

CMDTR Central UN1ts Repalr

COMTL Switching Units Location

COMTR Switch Repalr _

. CTMO Terminal Circult Modification

FEMLA _ Actuate Anomoly Message Transmission
GRFTES " Tests on GT-RF-CM~LRE-/LRS

IDBASE . Subscriber Identif ication

IDLIN " goftware Identificatlion

LAIEN 7 Hot Lline Record

LCCECH * Yransmission of Massage to Exchange
LCCYIL LEC Counters Reading _

LRLIB LR Counters Forcaed Release

LSPMO | Ssemi Permanent Link Reconf iguration
MMCTL®,: ~ -~  Memory Check ¢ o ‘
MMRET -~~~  Fault Searching J

MMTRA Memory Adaress Translatlon '
MTRAZ MTA Reinitializatlion

NABEN ghort Code Numbers Record

NSSSV; (kv it - ! NSS Meters Duplication
NUTIL = List of Numbers in-use.
PGVMO. " Alarms Display Panel Modification
REVAG Mequast For Alarm Clock ° '

REVAN Alarm Clock Service Cancellation
RVTAN - - Temporary Call Forwarding cancellation
RVTAC Temporary Call Forwarding Request
TELIN Exchange Equipmant Status Display
TELLEMO Exchange Equipment Status Modification
TELINB Exchanga Equipment Status Display
TELQSC"  Exchange Equipment Status Modificatlion
URTE Test on Connection Unit.
URTL Connection Unit Locatlon
URTR

Connection Unit Repair

ad - o A
= W e e YA S VIR W Tl R Y Ty b g C A T .
o SRIREESL X AL ERRERE vl e LR
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CLASS 7 3 SYSTEM MANAGEMENT 0

BMASS Volume Assignment to File

BMBSC Change of Volume

BMCLF File Close

BMCLY ' Volume Close

BMCNF Loading Confirmation

BMCOP Magnetic Tape Copying

BMOMO Volume Removal ; 0

BMMNT Volume Loading Expected oy "Hﬁhg‘éﬂy

BMOPF Permant File Opening / vatl‘ I

aMPMQ ' Volume Premarking Lo ﬁf&’??q:&u§

sMPOB Positioning of A Block ‘“w;liﬁﬁeyggga_

BMPOF Positioning of A File “-\\:§L§

DSFLA Start of DSF Tape Readlng . e,

DSFAR Stop of DSF Tape Reading Y g ey

ETMES OMC ETM Link Cut Over inte service. ~

ETMRZC ‘ ETM Exchange Link Reset

ETMR2G _ ETM Ceneral Reset v

INFEMY Peripheral Malntenance s
- INFHS . Peripheral Out of Service TR
Bt 4412 L CCCR - New ETM Exchange Link Addition RO

T MMSVY Memory Saving T
TAXFC Subscribers Billing :
TAXIL Charging Maters Qutput

CLASS 8 : TRANSLATION MANAG&MENT ~Under pass-word nf 0. EO“\

ACHCR New Routing Ad&ltion T
ACHMO Routing Modlflcation o
ACHSP Special Servlce Routing Modification e s
ACHSU - Routing Deletion i ﬁ;-~w
AIPCR = '

New International Anayslis Creation E‘

AIPMO International Analysis Modification |}
AIPSH International Analysis Suppression

-ALOCR New Local Analysis Creation
ALOMO Local Analysis Modification o '
ALOSU Local Analysis Suppresslion : ’ g
ANACR New National Analysis Addition '

ANAMO Nationl Analysis Modification

ANASU . National Analysis Deletlion

ARECR New Regional Analysis Creation

AREMO Regional Analysls Modificatlon .

"ARESY Rogionnl Analynls Deletion e
CACMO Routing Calender Modiflcatlon Y
FSCAD Addition of Circuits to Circuit Group
FSCCR New Circuit Group Addition I}

" FSCMO ~ Circuit Group Modification
FSERE Circuit Croup Deletion -

. FSSMO0 Circuit Group Threshould Nudiflcatiun
SSPCR New Speclal Service Analysis Addition
sSSP Special Service Analysis Modificatlion.
SSPSU

Special Service Analysis Deletlon
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] ‘i ' CLASS 9 3 CHARGING & CALENDER

5 \ ‘ ,

& ,$ HORCT Clocks Check
MMSVYX

Charge Accounts Saving

TAXING Charging Calender Interrogation

TAXINH Charging Hourly Interrogation

TAXINT Charging Compuatation.Interrogatlon
. TAXIL Charging Meters Output '

TAXIN Charging Meters Interrogation

CLASS 10  CIRCUIT TESTING

CIRACT ~ Systematic Tésts on Circuits
CIRDEM " Circuit Tests Upon Request j
CIRFIN Stop of Systematic Tests On Circuf

" CTMO Terminal Circuit Status Modificat fon,
CIRMAN Circuit Test Manually.

CLASS 11 1 TRAFFIC OBSERVATION

0ABAX _1ﬂf Step of Subscriber sample Observation
QABMO ! Modifiction of Substriber Modifiction

OABTP ' Subscriber Sample Observation Modification/printout A
OCELA Processors load Observcation’ ' s
OCHAR Stop of Hours Duplication _ ‘
OCHLA - Start of Hourly Duplication
OCHMO ' . Modification on Ligt Hourly Observaction
OCHTP L Modifiction of Hourly Meter List
OCRLA . Stat of Meters Display
OCRMO 2% .Displayed Meters List Modification
OCRYP - &%: Obsarvaction Period Modification
~ OCRAR * . - " Stop of Meters Display
OFNAR " Stop of Wrong Number Observation
oLXMo . - Groups List Modification.
OLXAR - ' “Stop of Observation of Groups/Lines
OMALA ~ 'Start of Mesh Observation.
OMAMQ - - 'Stop of Mesh Observdtion.
ORILA Start of Path Observation.
ORIMO Obsrved Path Lists Modification
ORIAR Stop of path Obsaervation
ORVI.A Start of Forwarded calls Observatlon
" ORVAR : . Stop of Forwaded calls
OSELA Stat of Limit Display
OSELIC fhecked Threshold List i
0SEMO . Threshods Modificatlon .
OSEAR Stop of out of Limit Display ' KIS
~ OTDLA - 'imr - ‘Start out going Traffic Observation . -
;oTDMO . . . 0/G Traffic Observation List Modofication .
' OTDAR Stop of 0/G Traffic Observation
OTFLA - 8tart of Circult Group Complete Obarvation
OTFMO T Circuit Group Ccomplementry Obsvation Lint
AT Modification '
OTFAR  ~**' " "gtop of Circuit Group Complete Obsevation
OTXLA ‘Start of Charging Obsevation -
OTXAR Stop of Charging Obsevation
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SABAR Stop of Charging Supervision

CLASS 12 1PASSWORD MANAGEMENT -Under pass-word of .D.E.

€LCAS Command Class Assignment to Tarmlnal
CLCMO . Command Class Modlfication
CLPAF ' Class Attribution to Terminal
- LASCR . New Terminal Addition

LASMD Terminal Modification _
LLASSU Terminal Withdrawal ’
PHOGES . Keyword Mansgement
PHOIL Keywords List

PHOMOC - Rights Modification

CLASS 13 sCALENDAR MANAGEMENT

CALID . Calendar Recopy

CALIN : - Calendar Interrogation
CALMO ~ Insertion In Calendar |
CALSU © Calendar Command Deletlon

"CLASS 14 1 INTERROGATION

ABOIN ' zubscriber Characteristics Inter ghtiqn
ACHIN outing Interrogastion :
AIPIN International Analysis Intarroga,%nn
ALOIN Local Analysis Interrogation Bt
ANAIN National Analysia Interrogation

AREIN Regional Analysls Interrogation

CACIN

Routing Calehder Interrogation R
CAFIN . Catostrophe Event Interraogation

CCITN * S Implicit Excbange Interrogation
CYIN - Circuit Status Interrogation '@,. =
CLCXA Class Distribution rnterrogationﬁﬂﬁﬁ
FCAIN Unit Catalogue File Interrogation
FILIN Filtering Conditions Interrogation
FSCIN Circuit Group Interrogation

FSSIN Circuit Group Threshold Interrogatiun .
GABIN Line Caliberation Interrogation

HACIN Routing Interrogation(Time Dependant)
INDIN Analysis Interrogation

INFIN Peripheral Status Display

LSPIN Semi Permanent Link Interrogation
LAAIN Hot' Line Interrogation

NSSIN NSS Meters Interrogation

NLIBR Idle Number Searching , ‘

NABIN Short Code Numbers Interrogatlon i
PAMIN Translator Parameters Interrogatlon
PGIN Programme Interrogation

RANIN Routing Codes Assoclated ta Routes
REVIN Alarm clock sercvice Characterstips
SABIN Interrogation of Supervitiaon Rec&%ds
SSPIN Special service Analysis Interroqation
SURGIN Emergency Service Interrogation

TAXIN

Phargtng Meters Interrogation

e
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' Lol
?i‘ﬁ:-’w Exchange Faquipment Status Dinplay

TELIND Exchange Cquipment Status Display
TLVIL : ‘Broad band Transmission Interrogation
TRHIN

. Rate Periods Interrogation
. RVTIN - Search for Call Forwarding Number
URSIN - UR Threshold Interrogation

~

CLASS 15 1 LISTING

Lo

ABOIL Subscribers Characteristics List

ACHIL - Data Characteristics Routing

ALAIL Started Alarms List

APDIL v Directed calls List

ANOIL '~ Printout of Anamalies List

ccrIL’ Implicit Exchange List

CLCIL Command Class List

CPTIL . List YCMD and YPAR File Meters

CYETIL Terminal Circuit Status List

ETETIL - Exchange Equipment Status List

FEMIL ~w' Inhibited Anomalies List

FFIIL " Anomaly Filters List

FSCIL ' Circuit Group List

GPXIL . -1ist of Main Groups

INFIL " peripharal Characteristics ,
OABIL Sample Subscrber Observation List Interrogation
OCHIL

Jnterrogatign on List Hourly Observation
OLXIL..- Ouserved Group Liat Interrogation
OMAIL OQbserved Mesh List Interrogation

ORIXIL "Observed Path List Interrogation
OSEIL “ Duplicated Thresholds List
OTDIL “/0/G. Traffic Observation Lists Interrogation
OTFIL ‘Complete Observation Circuit Group  Lists
' ' Interrogation
SABIL Supervised Subscriber Listing
. URAIL URA quipmen? List

CLASS 163 SPECIAL COMMANDS - Under pass-word of D.E.

‘CACMO - {4 “Routing Calander Modification
CAFMO ~_Catastrophe Extent Modification
DMASS "Logic File Assignment to Physical File
DMRG Disk File Restoring

DMSY Disk File Saving

EXEC Command File Execution

FCAMO Unit Catelogue File Modification
FFILA Actunte Anomoly Filter

'FFIMO Anomalies Filter Modifiaction
FFIAR Stop of Anomalies Filter

FICCR New File Item Addication

FICIN ‘ File Item Interrogation -

FICMO " File Ytem Modificatlon

FICSU " "File Item Deletion _
FILLMO Filtering Condition Modification

FORMO ‘ Uriit File Modification '

. LN
" N . .
o




FRMRG
FRMSV
FRMMO
F2TMOS
GABMO
HACMO
INDCR
INDMO
INDSU
LFNIL

j MICCR

. MICSU
" MMTRF
MONCR
MONIL

g';xNDNMO
+. MONPO

MONSU

. MMCOP

MMTXC

* ORGCR
" ORGSUY
- PAMMO

" PGCH

PGIL

;) PGMO -

. PGREN
PGRP
PGRT
PCSU
PGSV
SRCIN
TAXMOC!
TAXMOH
TAXMOT
TLBCR
TLBSU
TRHMO

425

OMC Format Regeneration

OMC Format Saving
Modification of Format Test

Work Area Adoption to Exchange
Line Caliber Modification ) v
Routing Modification (Time Dependent)

A
&

New Analysis Addition
Analysis Modification
Analysis Deletion

Checksum Indicated on Disk File /
New Multipliex Additilon
Multiplex Withdrawn
Transfer into Unit File
iwew MNP Position Addition
MNP Position List

MNP Position Modification
' Subscrlbers Under MNP Managemen
"MNP Position Deletion
Memory Recopying

Charge Account Recopying
New Unit Addition
JaUnlt Deletlon

Transalator Parémetars Modlficatlon

Programmes
Programmes

. Programmes
Programmes

Programmes

ﬁﬂﬁrf

e -N“h"ﬁ‘"“‘“ﬁ
Cez’etmt mfm, ﬁ%c"

”mﬁmmg,“..

v

r, R :
[2 ¢ fd{/; 3 ;

%ﬁﬂvgsg ; K

Loads
Library List
Modification
Renaming
Replacement

Garbage Collection on Library
Programme Deletion

Programme Saving
Specification
Charging calender Modification
Charging Hourly Modification

A

if Restricated Servi

Charging Computation Modificatlion _
New Broad Band Transmission Addition

Broad Band

Transmission Deletion

Rate Periods Modification

Sds/-

Dy.Gensral Manager (MSE).
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Comm. Accounts Officer,

Qb NG, 30 0OF

s

$i3 ».j‘,Al K. Dutte
~Yersus-

Union of India & Ors.

s . Resnondents

wthe

Written statement on betalf of
N :

 Respondent No, | tUnion of  India),

(DOT,VIG-

Resnondent No. 2 11 Seci and
Respondent No. 4 {(Union Fublic. Bar -

vice Commission) in the above noted

orlginal Apnlication.

i. That

application

the r@sﬁﬁndent$ attier

‘a  copy

has

SHEWETH:

of the above noted original

respondents

been served upon the and

going throuGh the same has unders-

O/o the C C.x. -
Assam Telecom Circlg

tood ghé”oantent thereof,
’ ’ti"i at

Z.  That the reQDOﬁdents beg to state the

statemen?? which are not %n@olfibaijv admitt@d by,‘tn@g
mondenﬁs are ‘deemad to be denied by *hom. N

3. 7  That with regard to the stat@mehﬁ“.made-ih natra-

@raph t of the orlalnal aomilcatlon the ;esponaeﬂtﬁ beg

to offer no comment as tn@ same are matter of recprds.

" Contd...p/-

tgsioor . -
L Sv(e=S e

Gpwah\a
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.
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b "fﬁat. with regard to.thé_§tatem¢nts» made in
~ paragraphs 2 and 3 of the original application the
o e ' g ~ , oithin -
. respondents beg to offer no comment as theose are, the

-sp@oi@i¢ Aknowledge\ of the specific “knowledge of the

applicant.
5, l That with regard to the statements mad@' ip

paragraph 4.1, 4.2., 4.3 and 4.4 of the original .appli-
cation the respondents beg to offer no comment as those

are matters of record.

6.  That with regard to the statements made  in
paragraph 4ﬁ5 of'the original application thé' resSnon-
dents beg to state ihat the allegation of the applicant
is not ' Juul.. The charge sheet was issued to hiﬁ7 after
holding an invéstigation and ascertaining that there '
was prima facie evidence against the aw}.:‘;:c;ér@».o |

v% _
7. That with regard to the statements made in.
-maragfaﬁh lé.é of the original application the. requhm
deaés b@glzo stéte that the alléqatian o? the applicant
that the auth@rities r@mained silaht‘winﬁgut any.actiong

is incorrect and, therefore, denied. As and when the

irregularities came to the nhoticé, an investigation was

sy

conducted and charge sheet was issued after following
due procedure such as obtaining the advice of CVC,

‘,approvai of the competemtAauthwrity, etc.

\j’\»&g/\f M\/t’“"/%’—, . Co;t.du." Pf-

Comm. Accounts Officer,
8Jlo the C C.A.
Assam Telecom \,srcle
Cuwahatl 781001

e
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8., . . That with regard to the statements mad@n in
paragraph 4. ? of the original applicetion ﬁﬁe (=R Yalels B B

dents beg'taﬂaffar no comments as those are matters of
‘record. . | | |

9. - That with regard to the»stat@m@nté made  in
'ﬁafagnabh #.Blaf the origin@i amplioétiOﬂ thé r@spﬁﬁw
J&nts» b@q t@_§tate thatvth@ Inguiring Aut&m&ity h$$
cens 1aereé ghe reguest of th&-aﬁmlieant fér 4édditioﬂal

- defence documents and allowed th@m atter amhﬁid@ring.

their relevance to this case. Hence no preiudice has
_ —_—

béén caused to the applicant. since he was g;ven full

@ Qpﬁartuﬁi;ygﬁuﬁlng the course of lnaguiry.
\
. 10,  That with regard to the statements made in

i

paragraph 4.9, 4.10, 4.11 & 4,12 of the original appli-

catlan fﬁe e $ﬁonden ts beg to offer no comment as those

o

¥
3
:
- 4

.are-matt&ra‘af,r@cord;

[ . That w;tﬁ regard to the 3£at@m@ﬁ€s mad@“ in ,
.pafagra@higpiﬁ,_éeia & 4.15% of the @riginai “application ;
the t@ﬁp@ﬁﬁéﬂi@ b@g to_stat@‘that'th@.CVb haé th@~‘maa& |
dat@.to advisé‘tha diﬁcipiimary'agthority who has consi-

ﬁ@rad. the a&viae of CVL and other records qu:ﬁﬁe MC&SQT ' '1
~and f@und ' that the allegations are establﬁshed@ -Tﬁe  ; .g,_i

dis cimlinasv »autﬁmritv has been vested with the L powers

"

to disagres wiLh the ?1nd1ﬂa of the inquirimg‘ Authori-—

O”"‘A"f MM/ - ;f‘:;oht;-d.“w-@

- Comm. Accounts Officer, ‘ . . ‘
Glo the C C.A, ) . ‘ - A o
tssam Telecom Circle : g ’ ;
Luwahati-781001 A » N




e T
‘ .

gﬁnﬁi»

Q.‘emma M&mmﬁsaﬁa

gg oy 109 |

[P

P | Gu\wahat\  Bench
|

ty, 1if it fsels that there are avidences to establish

the alle@&tioﬁgjwhiah th@ Inguiring Authoﬁity did not -
take*'imt@ account guring th@”inaﬁiry. Réhcé th@_ aotioﬂ . 'f
of! the disciblin&fy auth@tity Lo ﬁiségre@ with - iﬁe
findihas uf.the ?GLL#IHQ Authozlty is vmﬁld ang tﬁ@ré~

is no i*l@qal3ty in. the *am@,

'H12v That ‘with regerd to tﬁe statements made in
baragréph é;?ﬁva the coriginal GLLLPaYlQﬁ the _re$poﬁ¥
dents ”beg to offer no comment as choco are matters of
records. vit'isxhumbly sgbmitteé that the advice of the

v Cve wa§'séif,eont&ihed and was based on the .@?iﬁ@ﬂo@a' .- %

taken on record during the inguiry,

13, ?AThat witﬁ regard to the ,tatemeﬁt* ‘?ade in
paragkaph '4 ?? of the OPinﬂ@J application Lhe' respon-
dents heg-tb,off@r,no comment as those are m&ttéré éf
record., The UPSC tendersd their advice'after‘a thérough

judicious and independent oonciﬁ@rationz of'-alli the

relevant ?act« aﬁd ciroum"taﬁoe of the cas 56, 1zﬁd1 g% L

of - the inquiﬁ% officer; the @videﬁce on recérdﬁ_ dmeuw R

ments made available by the Ministry, representétions of

e e N e

the charged officer atc. The advice of the UPSC is self
contained and self explanatory. It is also humbly sub-
mitted that UPSC is a cons%itUti@nal body who had  ten-

dered their amvicefaf%@r cons derﬂma the entire records:

of th& case, the $me3$”10ﬁ“ of Lha amgi}oante eto., The

i

-¢omn@tent dlSﬁlﬁllﬁaiy autnority,&l$a vGOﬁ&iﬁ@féd the
o . ) - N 5

g W/ - : iigéwitcé...l?/«

COmm Accounts Officor, - ‘ R T
ClotheC.C.A. - - ' , e o ‘ P

Assam Telecom Circle - ‘ o o
Guwahati-781001
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records af.'the case and the MQV%@@wﬁ%“”ife UPbC‘ andg
décideé to accept the same since the advideﬂmf the  UPST
was 8 reasoned one. Hence the all&géti&h of'ﬁh&?\abplim
‘cant that QPSC}W&% influenced with the adviee of the CVC
>i§ hot true since both are in@@ﬁeﬁﬁent iﬁ3tifut10ﬂs- whb
considered the'@via@ﬁces’ih ntxr tw bef@re arﬁiviné at
th@ir;@wﬁ,indeﬁendent conciusions., | B
\ , N ‘
14, - That with régard to the statements made in
'.paragfaph 4,18, 4.?9,»4.20,&?4:2? of the origjna1 an1i&
cati@mvth@ r@sbond@nﬁ? beg to state that tﬁ@ élleéatians
of the aaﬁlicant is not ﬁrue dnd h@na@ denied. Th@} UPSQ
-tand@r@d- thelr advice after a thorough_ judicious and
‘indepenéﬁﬂx é@nsideratidn of &ll the.r@levaﬁt fa@fﬁ‘ and
circamst&nc@s of ’th@(‘~a¢@, finéibaﬁ’ of ho inquiry

officer, uha ev;d@ﬁcn on record, dooumeni* madm availa~-

L3

%

ble pby“.tﬁ@.minlatry r@p nfaticﬂﬁ & _tﬁé Qhérgéﬁ
affigef‘ etc. The advice of the UPSC is '$é1?7 Qqﬂtained'

. and self explanatory. The disciplinary auaharify_ after
foliﬁwingvdue prec&dufé and applving its bWh»mihd, tbok
an ihd@a@ndent d@cision'to imﬁbée the 1mpugﬁedLimena;ﬁy
on the apﬁllwmﬂt. While qoing $0 dl%@lmlzn@rv auth@fity
considered ail the reoor@s of thﬁ cas including the

submissions af ‘the &mpiicwnt

= 15, - That wzﬁh reaar& to the Jtat@ment% m@de in
‘~pawagraph é,ZZ cf th@ original apaﬁlcatlan the respon-

dentyg bea L) ofver no ocmment.

SR i . L : ’ -
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A Comm. Accounts Offiée‘r, ' | | .,
/o the C C.a, -

Assam Telecom Circle
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15, | That withvrégérd tovthe.statemenis: made in
paragféphs's.l to 5.15 of the oriéinal application the
resﬁohdénts beg to state that the UPSC tendered their
advice after a tho.Quah }UdlC*OuS and xndependent consi-
denﬁtlon of all the relevant faoté‘and cichmstancés of
the oase,_findihgs of the inquiry officer,lthe evidence
"on fréoéfd,_ document§ made avaiiabie by , the #Ministry,
‘representations of the charged. officer et¢ﬂuThe‘ advicé
of the UPSC is self éoatained andvéélf exp;anétQéy. The
 dis¢ip1iharv proceedinos aaéinét the aﬁpiigant f was
tltuted after conductlna a- prnllminarv inVeétigation

and 0bserv1na that prima faCI?A evidences éxiétéd to

- support the allegations. Theré%bre,‘minor~¢ehalty pro-
ceedihg were 1n1t1aued against theé appiicant. Althoudh

it is not mandatocy to %olg”lnqulry in -minor penalty

oroceedlnas. the oomeetent dloClDl‘ﬁaFY authotlty consi-

ht allownd an  inaouiry

. der1na the rmque«t of the aopli A

~ -

~ to be held Thls olearlv xndyca" that the=dlsglplinary _‘7

authorlty' desired - to al oqff opportunity to the
'apnlicant'~%o» defepd hims e:f
d1<cin§1nary authority obsmrﬁﬂa

in the otatutory rules. Convui‘

er  the inauiry . the
procedurs prescribed
on with the relevant.

agencies were also made. Alxﬁ principles of natural

justice were followed in tﬁié.éasé, Hence the reliefs

‘sought by the applicant .is ndtfijﬁifleq since. there  is.

. no violation. of .any of ‘the. pre ok res or ‘wviolation of

any pil#%TﬁTg of “RETM¥:)
U\/\&TAW o Contd. . .p/~

ce. The respondents

.
~——

ccounts Officer,
U/lo the C.C.A.
Assaem Telecom Circle
Cuwahati-781001
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further submits that-the grounds set Torth in the origi-
nal application are not tenable in law. as well as. on

™

original application is iiable to be dismissed. )
17. - That with regard to the statements wmade in

@aragraph 6 and 7 of the original application the res-
pondents beg to offer no comment as those are within the

specific knowledoe of the applicant, It-is-alsw submi -

Fhi

facts and "those are not good grounds for which the

ted that the applicant .has not availed the Premedy of

Rule 1965.

LN

ﬁéragrébh 8 aﬁ@fQ of the‘mfiéinal application tﬁé res-
pondéhtsvb@g iogétate that for the r@asomé_exmla&nad in
para Iég fho relief iﬁciddimg the inpterim relief . sought
by the aﬁplicantvbe allowed.vlt'is ais0 Qrav@ﬁ that' thé

OA be dismissed with costs of the respondents.

12, That with regahd o Lhe statements made in
. A — .
paragraph 10 to 12 of the original application the

respondents beg to offer no comment.

EA

. Comm. Accounts Officer,

/o the C C.A.
Assem TFTelecom Circle
Gywabeat 781001

i
¥

sceninhg review as prescribed in Rule 29A of the COS(CCA ¥

hr&. g That with regard to the statéments made in

.
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" aged about4&ears, R/o é?/ 13, )OQMPM g”‘ L""“L@.) ’W’r
QistricﬁQﬁféi%%))%&%aﬁé working asc?ﬁﬁﬁfﬁﬁﬁqgfﬁevi and e

has been u&thviiabd by the Respondent to verify the
statement on their behalf. I, do hereby verify that the
statement made in paras | +p (9

are true to my knowledge and

those made in‘aafps
. being matters of record are true to my infarmation’
derived therefrom  whioh I believe tb be true and the
rests are my humble submission before thi's . aﬁh’ble
Tribu&@l‘énd»I have not suppressed any material fa@tsp

.

And T sian this verification on thisld th day

7009 at Guwahati.

- W
$1anaiur24ﬂqk¢(fAAﬂ”£§;)
Comm. Accounts Officer,
O/O the < C.A.
Aesorn Felagouin wwcle
[TV “’RU(H
N\
' -
ﬁ%.
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£
ORIGINAL APPLICATION NO.30/2009
IN THE MATTER OF:
O.A. No.30/2009
Sri Anjan Kumar Dutta'
.......... APPLICANT
-VERSUS-"
Union of India & Ofs.
........ RESPONDENTS

WRITTEN STATEMENT ON BEHALF OF RESPONDENTS NO.2 BSNL

I, Sri 8.N. Chakravarty, son of Late Taranath Chakravarty,
aged about 55 years, resident of Ulubari, Guwahati-7 , District :

Kamrup, Assam; do hereby solemnly affirm and declare as

W?\;;\}@ fo‘llc‘)ws:
W -
1.  That at present I am working as the Assistant Director ’Td«fom
(Legal] in the office of the Chief General Manager, Assam
Circle of the M/ S Bharat Sanchar Nigém Limited, Pan

bazar, Guwahati-l and competent and authorized to. -

swear this affidavit. I have made the statements
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1 4 DEC a0nq

- Guwahati Bemh | (2)

hereunder after having read and understood the contents
of the writ petition, a copy of which has been received by
the respondents. Hence, I am fully acquainted with the

faéfs and circumstances of the case.

2. That unless speciﬁcally admitted, all the s'tatemenvts of
tﬁe writ petition shall be deemed to have been denied.
thhin!g contrary to and inconsistent with the records is
adrﬁitté:d. Substantial counter-statements aré advanced
to :avoid repetitidn.

3. That the humble deponent most respectfully begs to state
that the Chief General Manager, Assam Telecom Circle,
BSNL, Guwahati was informed by the Asstt. Director
General (Pers.) BSNL'Corporate Office (Personal Section)

. 4th Floof, Bharat Sanchar Bhawan, Janpath, New Delhi-1
vide letter No.404-05/2005-Pers.I dated 1-4-2009 that
the reply in O.A. No.30/2009 (A.K. Dutta) shall be field by
the Department of Telecommunication, New Delhi and as
sﬁch the humble answering respondent respectfully begs
to submit mat'mw
30/09. o
CN—

' A copy of the said letter dated

1\.4.2009 is annexed hereW%th and

¢

marked as Annexure-Tand T (A)
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Guwahati Bench
VERIFICATION

I, Sri 8.N. Chakravarty, son of Late Taranath Chakravarty,

aged about 55 years, working as Assistant Director Telecom

(Legal) in the office of the CGMT, BSNL, Assam Telecom Circle,

Guwhati-1; do hereby verify that the statements made in

Para........... Llodleeieasiiaeana, are true to my lmowleq-ge_ and

behalf, those made in Para......... A, Being matters of

records of e case derived which I believed to be true and the rest

~ are my humble submission before the Hon’ble Tribunal. I have not

suppressed any material facts before the Hon’ble Tribuhal and I

signed this verification non the day of ....[.1.t". . December, 2009. -

S, N. Wgn@%ﬂ%’

DEPONENT
Tetecom (
Asstt. OID“ :CCGW ;rd,“g:lk
panisaiat, Guevahatt-1

.Zq;z
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S OA Noo 3072009 filed by ShrisAK. Dutta, DG

. - . 4 . 4
. : . — 3’ '

BHARAT SANCHAR:NIGAM LMITED .
CORPORA ISLC”,ON) S k{é‘g

, (PERSONNEL
At Floor, Rharat mmchar Bhawan Janpath, New bu'n ]

Nl

N

No. I\MOS/”)OOS Pers.| R Da-teci L\rln‘c‘h 2000

Te o e ) Mrfzramdminhﬁmmml

AW
The Diredtor (Stafﬂ : o
Department of’ Telecommumcatlons ' R 4 DEC 971
Sanchar Bhawan '
New Delhi.

Guwahan Bench
arpur rJ"w :

the Hon’ble Central Admlmstranve ”lrmwmx Guwaiiir:

Bench. ! : RN '

The undersigned is d1rected Lo fox;mi\ard herewith notice dated
83.03:2069 addressed o CMD (m onomal) received frur the Honhle
CAT Guwahati Benth or the subject mentioned above Jor taling

lurther necessary acuon as Lhe subjeut matter pCrtdlI'S to Do

T reply is to be fjled,by zo:h“Aprﬂ 2009.

“nels Aas above,

o (R.K. Verra)
- Asstt. Director ¢

\/lnc CGM, Assam Telecom Clrc‘e BSNL uw,ahatl [or
mfoxmatlon and necessary action. _ ‘
2. The ACS & DGM (Legal), BSNL.CO for information w.r.t.. his
letter  No. BSNL/SECT_T/54 1-2009/Pers  {32)  daiad
27.02.2009 : - L :

BRI TOHEW S

i

b@Mr

o THEEAR SR e . RERTI
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| ?‘4 l’l » 3o : : .C_MT__CAQE
a @auwahatl Benc EEN ‘ © - URGENT
m’«-v e f y /
Bharat Sanchar ngam lelted
(A Govt. Of India Enterprise)
O/o Chief General Manager Telecom
Assam Telecom.Circle , Panbazar Guwahatl
No. STES-21/669/Legal/2 - o . R . 'Dated at Guwahati the 05.03.2009
To - ' ’ o ' :
The Controller of Commumcatlon Accounts PRI
Assam Telecom Clrcle Guwahati .
Administrative Building 5™ Floor
Panbazar, Guwahati—781001.
Sub:- OA No. 30/2009 flled by ShrlA K. Dutta DGIVI Tezpur

* Kindly find enclosed herewnth one copy of OA No 30/2009 filed by Shrl A K Dutta,DGM,
Tezpur Vs UOI & others praying,for setting aside and quashmg the'impugned memorandum of
charge sheet bearing No. 8-99/2003- -Vig.-ll dated 02.08.2004 and. |mpugned penalty order
bearing letter No. 8-99/2003-Vig.-Il dated 31.01. 2008 All'the respondents are. from DOT, Govt.
of India, New Delhi and UPSC and the applicant is. also DOT employee and hence, the
undersigned is directed to request you defend the case in consultation with CGSC.

Compliance may kindly be reported to thi.s_bffﬂice please.- ' , .
Enclo:- As above. , I ' L /31/5/]3
: - (N.K.Rabha)
" Asstt. General Manager (Admn)

~ Copyto :-

- {(1). Joint Deputy Director General (Pers.):
BSNL Corporate Office., Statesman HousE“ b
Barakhamba Road:, New Dethi - 110001. _
: _ I ' v For information please.
(2). Director (Staff) L CR T oo
Department ofTelecommunlcatlon Lo o C
~ Sanchar Bhawan 20, Ashoka Road S L
New Delhi ~ 110001, : S By : ].5;
B o ~ For CGMT, Assam Tdeglécom Circle
o Guwahati.
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. CENTRAL ADMINISTRITIVE TRIBUNAL, GUWAHATI BENCH

AT GUWAHATI 21
(Form No  12,Rule 67) N2
OA/RIA/CP/PT.... QA....NO...30........OF 2008

%\Ju Movw Kiorrase bxvm.) -Applicant(s)

_Vs- .

| u/)fvvow% W\Q. Wro . —Respondent(s)

| L Sri.. S N. CJ)\M@\,&MQ‘}»% applicant in the above applicant/ _
petitioner do hereby appoint and return Sri...... ¢ M:R:Dos and.. Ma ratss’

----------

........... >ieeneeeenne. . (Advocate/s) to appear, plead and act for me/us in the above
application/petition and to conduct and prosecute all proceedings that may be taken in
respect thereof including contempt of court petitions and review applications for return

of documents, enter int compromise and to draw any moneys payable to me/us in the
* proceedings. '

Guwabhati 0L | Signature of Parties
J Q’S(\\'OW | ' ! 6)\/\/\?%0"””@“
3 , 'M,\_x\ﬁ’ : Aol
A | 1207
- Accepted Accepted
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IN THE CENTRAL ADMiNISTKA’I’IVE TRIBUNAL
GUWAHATI BENCH: GUWAHATI

U Pt ﬁve'['rfbuha‘!

Central Adminisradt
S oA A | - .
\? Inthe matterof -

O.A. No. 30 of 2009.
Shri Anjan Kumar Dutta.

¢ ‘Guwa ahati Be "!Ch l

.‘. ---------

" -Vs-
Unian of India and Others.

ﬂ‘ i

AR

......... Reepmtdpntq

-AND-

In the matter of: -

Rejoinder submitted by the applicant in
fepiy to the written statements submitted

by the Respondents.

The humble applicant above named most humbly and respectfully state as

under; -

That your applicant duly received a copy of the written statement and
carefully pone through the same and understood the contents thereof. The
applicant categorically denies all the averments made in the written

statement save and except which are horne on record.

That your applicant denies the statements made in para 6, 7, 9 and 11 of the

written statements and further begs to say that the respondents deliberately

issued the charge sheet immediately before consideration of promotion of

the applicant to the cadre of Senior Administrative grade. However, the
memorandum of charge sheet was initiated on 02.08.2004 i.e after a delay of
about 9 yea.rs and on the ground of inordinate delay, the impugned
memorandum of charge sheet dated 02.08.2004 as well as the impugned
penalty order dated 31.01.2008 are liable to be set aside and quashed.
Further at least 4 years time have been taken by the respondents in passing

the final order of penalty dated 31.01.2008 by the disciplinary authority.

38,
4y

<
I
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4

oo Yo/ DT



-~

R g

e

“Therefore, all together there is a delay of about 13 years which has caused

serious prejudice to the applicant and on that short ground the impugned

order of penalty dated 31.01.2004 is liable to be set aside and quashed.

If the instant disciplinary proceeding would have been initiated
without having any delay, the same would have ended in the year 1997-
1998, But due to the delayed initiation of the instant proc ceeding, moreso,
when the nrocepdmg is culminated with penalty of censure, the same has
caused serious prejudice to the promotion prospect of the applicant. The
completion of disciplinary proceeding by no stretch of imagination could
take a prolonged time of 4’yeam and on that score alone the proceeding is

liable to be set aside and quashed.

The applicant further stated that he had prayed for supply of 12
additional defence documents and also prayed ?01' examination of 7 defence
witnesses. But surprisingly, the disciplinary aut‘n(mtv could able to supply
onlv 3 out of 12 defence documents and the disciplinary authontv also

faﬂed to fumﬂh the most V|ta3 listed documents ie domment no. 4 of

Annexufe-'% of the lst of documents relied upon by the disciplinary

__F___._—-—s-——ﬂ-

authority i.e computer sheets, hard copy of the exchange, which is most

~—

hasic vital document for ascertaining the ¢ m'rectneeq of the alleged aftwle of

-~

charge brouoht against the applicant. Therefore, non supply of V1ta1

doc'uments and non examination of defence witnesses as pfayod by the

app‘hcant has caused serious prejudiced to the applicant.

Tt is further stated that when CVC as well as UPSC in their second
stage of advice, qpemﬁcaﬂv admitted that there was no evidence could be
furnished by the disciplinary authority to establish the alleged article of
charge against the applicant. But inspite of admission of such facts the CVC

as well as the UPSC in a most arbitrarily manner without having any

jurisdiction traveled beyond the article of charge and acted contrary to the

record of the inquiry proceedings and in a most illegal fashion tendered
advice to the disciplinary authority to impose penalty upon the applicant
although there is no evidence against the applicant. Moreover, ho reason

has bheen recorded by the disciplinary authority against the report of the
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inquiry officer while penalty was imposed upon the applicant by the

disciplinary authority without recording the gmu'nd of disagreement.

That your applicant categorically denies the statements made in paragraph
12, 13, 14. 16, 17 and 18 of the written statements and further begs to say
that it is categorically submitted that the disciplinary authority failed to
supply at least 9 vital defence documents as prayed by the applicant and
also could not supply the basic listed documents is indicated at serial no. 4
of the list of documents which has caused serious prejudice to the applicant
even with the other listed documents. The alleged article of charge could
not be established as per finding of the enquiry officer, but the CVC as well
as the UPSC in a most arbitrary manner on the alleged ground of
supervisory lapse tendered advice to the disciplinary authority for
imposition of penalty of censure and the said advice was mechanically
followed by the disciplinary authority without i'ndependent application of
mind and thereby imposed penalty of censure after a lapse of 13 years from
the date of alleped incident which has cause serious prejudice to the

promotion prospect of the applicant.

The CVC and the UPSC has no jurisdiction to travel beyond the
article of charge and tender advice contrary to the evidence recorded in the

enguirv proceeding.
s s 2 L

In the facts and circumstances stated above the original application

deserves to be allowed with cost.

1an Kumaw DAL
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FICATIO!

T, Shri Anjan Kumar Dutta, Son of Tate N.G.Dutta, aged about 50 years,
working as Deputy General Manager, BSNT. Tezpur, Assam Circle, Tezpur,
Aséam, do hereby verify that the statements made in Paragraph 1 to 4 of

this rejoinder are true 10 my knowledge and T have not suppressed any

material fact.

And T sipgn this verification on this the %ﬁay of January, 2010.

WW&M



