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12.01.2010 On the request of Mr. M.U.

Ahmed, learned - Addl v'(,(ab(, for-

Respondents, time is extended to ﬁle reply.

' . Llst the matter. on 15" February,
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O.A. No. 190 of 2009
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10.03.2010 . Reply has been filed by Mr. M.U.
Ahmed, learned Addl. CGSC for
Respondents. Learned proxy counsei for
Applicant states that the samé has not
been served upon him. Written request
has been filed by Mr. M.U. Ahmed, Addl.

M/; ,,é W . | CGSC for Respondents that since he is

out of station and therefbre he wiil not

<21 ‘ - be available today. In the circumstance,
9&1? 2000 | counsel for Respondents is directed to

serve upon the applicant a copy of the

A

{Mukesh Kumar Gupta)
; _ ' Meombor (J)

/pb/

reply.

List on 12.04.2010.

12042010 Wﬁh‘e’n statement has been filed by the
Respondents on 9.3.2010. Leamed counsel
for the Applicant prays for thee weeks time

Kej/c': tae olin med - to file rejoinder.

6 el | List the matter on 5.5.2010.

%j""_'[a : : {(Madan mé Chaturvedi)
Member (A)

im/

05.05.2010 ~ ‘Enabling the Applicant to file ~

on 25 May 2010. .
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:,: S TH ce 250522010 Proxy counsel for applicant prays for

Sy e further time to file rejoinder. it is seen that
o enough time has been granted to the
\ 1 e applicant to do the same. Last and final -

- L ‘ opportunity of three weeks is granted to
e e s applicant to take appropriate steps failing
- /\/ D 127.910«\0/07 é)‘ [(,é/ i which, it will be presumed that he has no

fejoinder to file.

VEDAY . o  List on 18.06.2010.

. 7/ . 3
‘ {Madan &@:r Chaturvedi) {Mukesh Kumar Gupta)
EEANNE S - Member (A) : Member {J)
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L o 118.06.2010 None for the applicant despite second
T | . call. Rejoiner has not heep filed despite last
and  final  opportunity granted on
25.05.2010, |
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O.A. No. 190/2009_; |
, 1_5'.07.201‘0 3 Mr U.K. Nalr, ieamed counsel for

Anphcant prays for adjoumment to
examine as to whether_ Sasha_stra Seema
Bal (SSB) has been decvlared as’ a force
or not, and further .whether‘ the post in

" question is combatant or non combatant.
List on 22" July 2010:

(Madan Ru{ar Chaturvedi) . (Mukesh Kumar Gupta)
Mcmbnr A) : Mcmbcr (D

..22.07.2010 Both sideé pray for time. Adjou’fned

o 6™ August 2010 and parties are

expected to answer the questlon as per
h
order dated 15% July 2010. |

List on 6% August 2010.

- (Mukesh Kumer Gupta)
Member (J)

- - /PB/

| 06.08.2010 - . - Both side pray for some time.

iList on 27.8.2010. -
| ,Respondenfs should file an off’dovn‘
whether the post in- ques'ﬂon is a comba'foni
post or cvvmon and govemed by Sahastra
- Seema Bal; Act 2007. '

- - Vo
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_No. 190 of 2009

27.08.2010 . Mr. M.U. Ahmed, learned Addl. CGSC

appearing for Respondents states that post
held: by Applicant is non-c0mba'tarit,.. and thus
“he holds a civilian post, which fall within
jurisdiction of this Tribunal. |
Mr. B. Sarma, learned counsel " for
Applicant prays for adjournment on the
ground that his Senior, who was to argue the
matter is not avaiiable.today. | i
~ List on 30" August .201 0. |

SN S

{ Madan Kdmar Chaturvedi} (Mukesh Kumar Gupta)

" Membor (A) Member (J)
30.08.2010  Mr M.UAhmed, leamed counsel for

the respondents prays for cdjdummem, Such
request has not been opposed by Mr
U.K-Nair, leamed counsel for the cpptiédnt. '

chording]y cdjourned to 1.9.2010.

: % 5 ( .' "
{(Madan®umar Chaturvedi] . (Mukesh Kumar Gupta)"
Member (A} Member {J}
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O.A. 190/2009

Applicant was initially appointed as $ub Inspector
on 31.5.1991. On passing thé Limited Departmental
Competitive Examination hé was promoted to the next .
higher post 'of, C_irde Organiser vide order dated
18.4.1998 and he joined the said post on 11.11.1998. 'On
completion of 10 years of service he was. granted the

o

benefit of financial upgradation under MACP with effect

_from 11.11.2008. His grievance is that. similarly situated

..persons who were Circle Organiser along with him, when

granted benefit of ACP Scheme were placed. not only in
h:gher pcy band but in higher pay scale too. There is @
vast dlfference. between pay scale enjoved by the

applicant and other. persons, for which reliahce was

- placed on order dated 9.6.2009. For example it qu’

pointed out that Shri Anil Kumar.Sharma who was also a
Circle Organiser in the scale of Rs.6500-10500/- prior to
implementation of éth CPC was .grcn'réd revised pay
scale. of Circle Organiser ie. Rs. 9300-34800/- with grade
pay of Rs.4200/- and when he was conferred benefi i of
“ACP wnth effect from 03.05.2006 vide order doted "
9.6. 2009 he was granted Rs.5400/- as a grcde pay in PB-3
m the scale of Rs. 15600-39100/- His prec:se anevcnce is
thcn such scale has not been granted to the opphcont
though he has been granted the benefit of ACP, as

- modified. Learned” counsel further contends that the

bojlg ;,‘:,lground urged by the applicant is on
implementation of 6t CPC O.M dated 19.5.2009 vide
pa{o 11 has not implemented the recommendahon of 4th
gi;é in its true spirit, rather the same puts an embargo on
declaring the cmomoly on account of financial

upgradation under the old ACP or MACP. Under the old

et ACPYeoricept of pay band or grcde pay was not in

S T

exnsfence which concept has been brought only on
mplementqhon of 6’h,CPC. Mr UK. Nair, learned counsel

f_or the applicant seeks time to make further argument,
 List on 16.9.2010.

<9

(Mukesh Kumar Gupta)
Member (J)
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-5 Proxy.goupnsel for applicant prays for

- -adjournment. Even learned counsel for the

Lol "-~r?$§phﬁ&'enm is nolt present. Ms 1. Das
N EEafEs” that Mr M. Ahmed, learned

n: n':e} for the reqpmadpnt‘c is unwell.
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HOD O Ty circumstances, list  on.

umor Lhcﬁuwedv)

{Mukesh Kurnar Guial
277 Meffnbea (A}

Merber {4}

L“‘a"""d conpsel for applwant prays

for -adgoumrnent Learned counsel for

: ;‘J‘:r!‘:ﬁSi)@!ld@D ts also prays for time. On request

stz NALTEIN ...* 2 = of both-sides, adjourned to 29.09.2010,
23.’-9"2_@1?— 2t S Ivoriet fd £
PR e -(Mcdan' orAar Chaturvedi) {Mukesh Kuniar Gupia)
] e e . Member (A) Merber {J)
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.o en L 509 090010- P?Séent Mr - UK.Nair for appf icant and Mr
S b9 e B M U Ahmed for respondents. R
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o.Af”'.wQ of 2009 .

| : 18.5.2011 At the request of ieomed counsel for both

sides, this case is token up 1odoy. MrU KNau,
leamed counsel on behalf of the Appﬁconf states
that he would like ‘|’O go through the judgments
wiitten by Membets of fhls Bench befvore mokmg

his further submission.

Hence matter is fixed tfor qrgqmgpts on
Monday i.e. 23.5.2011. | .

 Send aepm of the aimmd Mgnenh .
o the lsoamed cml tor koth sices.

e,
- (N.ABiitto)
Member(J)
Im
23.5.2011 - Heard leamed counsel for the pames
Heanng concluded Reserved for orders.
. 1V““/
" {N.ABritto)
. Member{J)
pg’ | _" _£
26.05.2011 | The‘matter was listed as “To Be Spoken To’
and was again heard on one point. Heanng
concluded and reserved for orders
e,
~ (N.A.Britto) :
- Member (J) '
© bb/ ‘ o ' N
24.05.2011 f Judgment pronounced in opeh cggr‘(,' )
kept in separate sheets. '
The OA is dismissed in terms of the order.
. No costs. '
(N.A Befto)
. Member (J}
/bb/
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CENTRAL ADM,INISTRATIVE TRIBUNAL
GUWAHAT! BENCH

Original Application No.190 of 2009
DATE OF DECISION: 2.7.05.2011
S GOBINAQ KI NG .. v et e e Apphcant!s

Mr.U.K.Nair |
U RUUTOT SUUTOTUTOTT e el Advocate for the

App‘licéntls; |

Versus -

- U.0.l. & Ors.

s e, s .......... [SSUURTIUT Respondent/s

e e et eeeeeeee eeaeeieeerieeteieaeieanaas ......Advocate for the
| Respondents
CORAM
THE HON'BLE MR.JUSTICE N.ABRITTO, JUDICIAL MEMBER
1. Whether Reporters of local newspapers may be ollowed | Ygs /NG
to see the Judgment?
- 2. Whether to be referred to the Reporter or not? - Yes/No
- 3. Whether fhelr Lordships wish to see the fair Copy v
of the Judgmerﬁ? Yes/No

Judgment delivered by : " Hon’ble Member (9



OA 190/2009

CENTRAL ADMINISRATIVE TRIBUNAL
GUWAHAT!I BENCH

Original Application No. 190 of 2009
Date of Decision: This, the J# day of May, 2011.
HON'BLE MR. JUSTICE N.A.BRITTO, JUDICIAL MEMBER

-Sri Gobinda Kumar Nath
S/o Tolan Chandra Nath
Resident of Teacher Colony
Diphu, Karbi Anglong
Assam.

By Advocate: | Mr.U.K.Nc‘ir
-Versus-

1. The Union of India
Represented by the Secretary
Ministry of Home Affairs
Department of Internal Security
Police-ll Division, Janpath
New Delhi - 110 011.

2. The Ministry of Personnel, Public Grievances and Pensaons
{Department of Personnel & Training} -
Represented by the Secretary, Janapath
New Delthi-110001. '

3. The Directorate Generadl
Sashaostra Seema Bal
East Block-V, R.K.Puram
New Delhi-110 066.

...Respondents.

By Advocate: Mr.M.U.Ahmed, Addl. C.G.S.C.

ORDER

PER JUSTICE N.A.BRITTO, (J.M.):

Heard Mr.U.K.Nair, learned counsel on behdalf of the applicant

~and Mr.M.U.Ahmed, leamed Addl. C.G.S.C. on behdalf of the respondents.

2. On account of difference of opinion between the leamed

Members of this Bench, this matter has been referred to me by the

Page | Qf 17

o,

...Applicant.



Hon’'ble Chairman, CAT, under Section 26 of the Administrative Tribunals

Act, 1985 vide his order dated 26.04.2011.

3. The applicant was appointed as Sub-Inspector (Pioneer) in

revised pay scale is Rs.6500-200-10500/-, which now in terms  of
recommendations of the 6! Pay Commission, has beeh fixed in the pay
band of Rs.9300-34800/- plus grade pay of Rs.4200/-. He was promoted to
the post of Circle Organiser vide order dcn‘ed 18.04.1998, which he joined
on 11.11.1998 in the revised pay scale of Rs.8000~13500/- and which now

corresponds, as per recommendations of the 6 Pay Commission, to

Rs.15600-39100/- plus grade pay of Rs.5400/-. His next promotion would "

have been to the post of Sub Area Organiser in the pre-revised pay scale
of Rs.8000-13500/-, which now cormresponds to pay band of Rs.15600-

39100/- plus grade pay of Rs.5400/-.

4. As there was no muéh scope for promoﬁon to ’rhe said post of
Sub Area Organiser, bn account of limited number of pbsfs, he was
looking forward for the grant of financial upgradation when the
Government of |ndic~1v implemented the Modified Assured Career

Progr‘essibn Scheme w.e.f. 01.09.2008 in place of the Assured'Cc:reer

- the Sashastra Seema Bal (SSB) vide order dated 31.05.1991. Applicant's

Progression Scheme. The latter Scheme was recommended by the 5t Pay

Commission while the former was recommended by the é" Pay

Commission. The Assured Career Progression Scheme entails two financial

upgradations on completion of 12 and 24 years of regular service while
the Modified Assured Career Progression Scheme envisages three
financial upgradations on completion of 10, 20 and 30 years of regular

service. The opplicant was due to receive his first financial upgradation on

Page2 of 17
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OA 190/2009

11.11.2008, which has been subsequenﬂy granted to the oppﬁcém‘, after
filing of this application. A wrong copy of the order was submitted at the
fime of hearing. However, it has been confirmed by the 1ecrned counsel
that the applicant has been considered and he hos been granted

financial upgradation.

5. According to the applicant, the basic difference between |

the two Schemes is that under the ACP {Assured Career Progression)
ScheMe, the eligible incumbents were granted the financial benefits of

the time scale of pay attached to the immediate higher grade/post while

under the MACP (Modified Assured Career Progression) Scheme, the

eligible incumbents become entitled to the financial benefits o the higher
grade pay attached to the immediate higher time scale of pay and not
the pay band attached to the minimum hi}gher grade/post. Accord‘%ng to
the applicant, the MACP detrimentally offects _’rhe, financial prospect of
the applicant and similarly éitucﬁed persons, and it is full of discrepancies,
as the MACP envisages grdn’ring of minimum higher grade pay fo an
eligible incumbent excluding the pay band. Moreover, under the Revised
de Rules, 2008, the pay sccﬂe of incumbenfs, who availed financial
upgrodoﬁons under the ACP Scheme has been fixed taking into account
fheirv previo-usly upgraded pay scale thereby conferring upon them a
higher scale of pay as compared fo that of the cpp!icdn'f and similarly
situated perﬁons. The Circle Organisers, who weré conferred the benefits
of financial upgrodoﬂon under fhe previous ACP Schemé, were granied
the pay scoié of the next promoﬁono! post, namely, Sub Area Organiser,
which is at Rs.8000—i3500/-, which under the Revised Pay Rules was fixed

at Rs.15600-39]00/-vp1us grade pay of Rs.5400/-, but the pre-revised scale

Page 3of 17
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OA 190/2009 ,

of pay attached to the post of Circle Organiser was Rs.6500-10500/-,

| which has been revised fo Rs.9300-34800/- pius grade poy' of Rs.4200/-.

According to the applicant, in terms of the MACP‘, he would be entitled o

the next higher grade pay of Rs.4600/- only and not the grade pay o_f the

‘promotional post and that an incumbent under the MACP even after the

receipt of the 3¢ financial upgradation would never be entitled to the

grade pay of Rs.5400/-, and thus, the MACP Scheme is in clear violation of’

the basic principle of “Equal Pay for Equal Work", as it lays down two

different pay structures for incumbents holding the same post i.e., Circle

Organiser and discharging the same nature of duties and responsibilities
and thus violates the mandate of Articles 14 and 16 of the Constitution of

india. e

6. The MACP scheme became operational w.e.f. 01.09.2008. it
made a provision that financial upgradation as per the provision of the

earlier ACP Scheme would be granted tilt 31.08.2008. it also proVided that:

“(10) No stepping up of pay in the pay band or grade pay
would be admissible with regard to junior getting more pay
than the senior on account of pay fixation under the MACP
Scheme., and '

(11) It is clarfied that no past cases would be re-opened.
Further, while implementing the MACP Scheme, the
differences in pay scales on account of grant of financial
upgradation under the old ACP Scheme {of August, 1999)

~ and under the MACP Scheme within the same cadre shall not
be construed as an anomaly.”

7. A few observations are required to be made before dedling
with the controversy involved in the application, which would show, as per

pleadings, that the application was premature.

Page4of 17
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OA 190/2009

8. The application was filed by the applicant on 05.09.2009 at a
time when the applicant’s representcﬁon dated 17.09.2008 was still
pending before the Dirécfor General. The right course of action then,
would have been, fo direc‘r the said Director General to dispose of the
said representation of the applicant in accordance with law. Generdlly,
this Tribunal is not meant to be a subsﬁfufe to the Administrative or
Disciplinary Authorifies of the employees concerned under the relevant
Service Rules to decide the claims of employees, on their behoif,z but on
the contrary it is meant to examine the correctness or otherwise of the
orders passed by them, in exercise of its jurisdiction of judicial réview.
Section 20 of the Administrative Tribunals Act, 1985 is very clear in this
regard, which requires that ordinarily, an application will be entertained
by the Tribunal only after all remedies available under relevant service

rules are exhausted (see AIR 1989 SC 1185).

9. The pleadings of the applicant dlso indicate that the
applicant had filed this application even before his case was considered
for the grant of financial upgradation. Granting of financial upgradation is

not a matter bf course. A candidate is required to be found fit by the

- Screening Committee and only in case he is found fit that he is entitled to

be vgrcn’red financial upgrodoﬂoh, whether under the old or ’rhe new
Schemes and looked in this background the application of the applicant
Would appear to have Abeen premature. |} could b'e that his claim was
rejected. If that be so, then he would have no right to complain fhd’f the

MACP Scheme violates Articles 14 and 16 of the Constitution. Applicant’s

‘cause of action to chdllenge the MACP Scheme would have arisen only

after he was considered under it and granted financial upgradation.
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Validity of a scheme cannot be questioned in the ab-s,%rad or_‘_in a
vccuurﬁ. However, the fact remains, as brought to light now, thqf the
case of the oppliccmf has been considered and he has been granted
financial upgradation while the application was pending. The leosi the
applicant could have done, is fo amend the application ond éhallehge
the order granting financial upgradation. For best reasons known to the
applicant, the oppﬁcch‘f has not cadlled in question the scid order. .ln fact,
it was incumbent upon the applicant fo have chcllenged the vdlidity of
the said order. The. sqid order is in full force and effect. The applicant
sought no relief of declaration that it was invalid. It is well settled law that
a relief, which is not claimed, cannot be granted by a Court or aTribunal.
In this context | may refer to a decision of the Apex Court in the case of
State of Orissa and Another v. Mamata Mohanty, 2011 (1) AISLJ 429
wherein the Apex Court has held that relief not claimed cannot be
granted. Fdilure to question the vdlidity of the order granting financial
upgradation is fcﬂal the case of the applicant. ‘h‘ is_dgo'od gro‘ur'\'d to
dismiss the application as the said order is in full force and effect. This is

the first view of the matter.

10. The long and short of the controversy is that those, whose
coses were considered for financial upgradation under the ACP Scheme
prior to 31.01.2008 have been fitted in the revised pay band 6f the Sub-
Area Organiser of Rs.15600 to 39100/- with grade pay of Rs.5400/-, like in
the case of Anif Kumar Sarma (seen from Annexure 4 to the application)
while those who have been granted financial upgradation after

01.09.2008 like the applicant have been fitted in the same pay band of
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the Circle Inspector i.e. Rs.9300 fo 34800/- with grade pay of Rs.4200/-

(now Rs.4600/-).

1. The respondents have filed their reply. In that they have, in'fér—
aliq, stated that in the ers’rwhilé ACP Scheme Group B, C & D employeés,
on compiletion of 12 and 24 vears of regular service, were entitled to 1st
cﬁd 2rd financial upgradations in their respective hiercfchy subjécf to
other laid down conditions, while under the MACP Scheme the number of
financial upgrcdoﬁons have been increased from 2 o 3. ‘Besides,'Group A

employees have dlso been included in the list of beneficiaries and under

the MACP Scheme employees completing 10, 20 and 30 years of regular

service and subject to other laid down condifions, would be entitled to 14,

2rd and 3 financial upgradations in the hierarchy of their respective pay

“band and attached grade} pay. The respondents have dlso stated that no

past cases are to be re-opened c:ncl' the 'diffefence in pay scales on
account of grant of financial upgrodoﬁcn under the old ACP scheme
and under the MACP scheme within the same c'vcdre are no’r‘ be
construed as anomaly and besides the MACP Scheme is a policy decisién
of the Govemmén’r of India, which is cpplicoblé to dll central govemmem‘
employees, and therefore, the proyer of the applicant for quashing the
MACP scheme and for granting him financial upgradation under the ACP
Scheme is untenable as the provisions of erstwhile ACP scheme are no
more in existence. The respondents have dlso stated that Recruitment
RUIes are préposed to be revised and dfter the revision the post of Sub-
Area Organiser would be filed up by 100% 'p_romoﬁon. from Circle
_Orgcnisérs instead of 75% quota presently being followed and once that is

done 22 Circle Inspectors will get the promation to the next higher grade
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f' i.e. Sub-Area Organiser. Respondents have stated ffhcx’r there can be no
éomporoﬁve study of the candidates of erstwhile ACP sgheme and the
present MACP scheme. According to the respondents, if the erstwhile
ACP scheme provided for two financial upgrcjdoﬁons, the MACP schve.me
provides for three and that apart Group A officers have also how been
included and as such applicant would also now enjoy 3¢ financial
Upgrddoﬁon even after his promotion to GrOup .A post which was not
6vc|iloble in the erstwhile ACP scheme. According to the respondents, the
principle of "Equal Pay for Equal Work” was duly mcinfcihed in erstwhile
- ACP scheme and it ‘has been squarely covered in the present MACP
séheme and no comparison of the benefits of the two schemes can be
drawn; MACP scheme being a policy decision of ’fhe Government of India

is applicable to dll central government empioyees unanimously.

12, | have perused the orders delivered by the learned Membefs
of ‘rhis‘ Tribundl. | do not propose to refer to them in detail. According to
learned Member (J), the ﬁxc:ﬁon of different scale of pay of Rs.9300—34800
plus grade bcy' of Rs.4600/- for MACP beneficiaries and scale of pcy_ of
Rs.15600-39100 plus grade pay of Rs.5400/- to ACP beneficiaries is
cnomo]ous'dhd faulty, and therefore, cannot withstand the scrutiny of
law, and therefore, miserably fails the tests of equdlity clause enshrined,in
Articles 14 and 16 of the Constitution of India and principle of “Equal de
for Equal Pay”. The learned Member (J) therefore directed the MACP
Scheme to be reformulated. Accérding to learned Merhber (A), the
MACP Scherﬁe was introduced on fhe,bosis of rec:Ommendcﬁon of an
expert body after cohsidering all the relevant aspects of 1hé ACP Scheﬁme

and as MACP Scheme is a policy decision of the Government, it cannot
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be tinkered and tailored as it is not violafive of Arficies 14 & 16 of the
Constitution of India. The controversy could also be looked at another

angle.

13. There is no dispute that persons like Anil Kumar Sharma {of
Anneuxre-4) as well as the applicant, belong to the same cadre; belong
to the same po'st, and do similar duties, but according to Mr.Q.K.Ncir,
learned counsel of the oppﬁcont, this is a case where you have two
scales in the same cadre, for the same post. Learned counsel submits that
normdlly policy decisions are nof interfered with, but when they are
arbitrary they can be read down or interfered with.: According to the
learned counsel, 1he}oppliccn'r has been given by way of financial
upgradqﬁon only the grade pay of Rs.4600/- and not the pay band of
Rs.15600 to 39100/- plus grade pay of Rs.5400/-, which according to the
learned counsel, violates the principle of “Equal Pay for Equal Work” as
the previous incumbents like the said Anil Kr. Sharma have been given
grade pay of Rs.5400/- in the pay band of Rs.15600 to 39100/-. This,
according 1o leorned counsel, violates the principle of “Equal Pay for
Equal Work” and in this context learned counsel has placed .re'lionce on

certain decisions to which reference would be made a litile later.

14. On the other hand, Mr.M.U.Ahmed, leamed Addl. C.G.S.C. on
behalf of the respondents, concedes that there are some microscopic
anomdlies on the whole in the new Scheme but the MACP scheme as a
whole is beneficial to a large number of employees and as it is a policy
decision of the Government of india it cannot be interfered with. Learned
counsel has placed reliance on the case of Union of india & Ors. v.

Hiranmoy Sen & Ors., (2008)1 SCC 4630.
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15. In the case of E.P.Royappa v. State of Tamil Nadu & Another,

AIR 1974 SC 555, the Constitution Bench of the Apex Court held that:-

“Article 16 embodies the fundamental guarantee that there
shall be equdlity of opportunity for dll citizens in matters
relating to employment or appointment to any office under
the State. Though enacted as a distinct and independent
fundamental right because of its great importance as a
principle ensuring equdlity of opportunity in public
employment which is so vital to the building up of the new
classless egdlitarian society envisaged in the Constitution,
Article 16 is only an instance of the application of the
concept of equdlity enshrined in Article 14. In other words,
Article 14 is the genus while Article 16 is a species. Article 16
gives effect to the doctrine of equdlity in all matters relating
to public employment. The basic principle which, therefore,
informs both Arlicles 14 and 16 is equdlity and inhibition
against discrimination. Now, what is the content and reach of
this great equadlising principle? It is a founding faith, to use the
words of Bose. J., “away of life”, and it must not be subjected
to a narrow pedantic or lexicographic approach. We cannot
countenance any attempt to truncate its all-embracing
scope and meaning, for to do so would be to violate its
activist magnitude. Equdlity is a dynamic concept with many
aspects and dimensions and it cannot be “cribbed, cabined
and confined” within traditional and doctringire limits. From a
positivistic point of view, equdlity is antithetic to arbitrariness.
In fact equdlity and arbitrariness are sworn enemies;. one
belongs to the rule of law in a republic while the other, to the
whim and caprice of an absolute monarch. Where an act is
arbitrary, it is implicit in-it that it is unequal both according to
political logic and constitutional law and is therefore violative
of Article 14, and if it effects any matter relating to public
employment, it is also violative of Article 16. Articles 14 and 16
stiike at arbitrariness in State action and ensure fairmess and
equdlity of treatment. They require that State action must be
based on valid relevant principles applicable dlike to all
similarly situate and it must not be guided-by any extraneous
or irrelevant considerations because that would be denial of
equadlity. Where the operative reason for State action, as
distinguished from motive inducing from the antechamber of
the mind, is not legitimate and relevant but is extraneous and
outside the area of permissible considerations, it would
amount to mala fide exercise of power and that is hit by
Articles 14 and 16. Mdadla fide exercise of power and
arbitrariness are different lethal radiations emanating from the
same vice: in fact the latter comprehends the former. Both
are inhibited by Articles 14 and 16.”

The Constitution Bench further held fhc’r:_-
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“1t is also necessary to point out that the ambit and reach of
Articles 14 and 16 are not limited to cases where the public
servant affected has aright to a post. Even if a public servant
is in an officiating position, he can complain of violation of
Arficles 14 and 16 if he has been arbitrarily or unfairly treated
or subjected to mala fide exercise of power by the State
machine. It is therefore, no answer to the charge of
infingement of Articles 14 and 16 1o say that the petitioner
had no righ’r to the post of Chief Secretary but was merely
officiating in that post. That might have some reievcnce to
- Article 311 but not to Arlicles 14 ond 16. i

16. In the case of Pathumma v. State of Kerala, AIR 1978 SC 771,

‘Hon'ble Supreme Court spedking through seven leamed Judges observed

that it is well settied that before a person can claim to be discriminated

against another, he must show that dll the other persons are similarly

situated or equally circumstanced. In other words, discrimination violative

of Article 14 can only take effect if there is discrimination between equadls

and not where unequadls are being differently treated.

17. In the case of Randhir Singh v. Union of india, (1982) 1 SCC

418 the Apex Court observed that:-

“We concede that equation of posts and equation of pay
are matters primarily for the Executive Government and
expert bodies like the Pay Commission and not for courts but
we must hasten to say that where dll things are equadl that is,
where dll relevant considerations are the same, persons
-holding identical posts may not be treated differentidlly in the
matter of their pay merely because they belong to different
departments. Of course, if officers of the same rank perform
dissimilar functions and the powers, duties and responsibilities
of the posts held by them vary, such officers may not be
heard to complain of dissimilar pay merely because the posts
are of the same rank and the nomenclature is the same...

...It is well known that there can be and there are different
grades in a service, with varying qudlifications for entry into a
particular grade, the higher grade often being a promotiondl
avenue for officers of the lower grade. The higher
qudlifications for the higher grade, which may be either
academic qudiifications or experience based on length of
service, reasonably sustain the classification of the officers |
into two grades with different scales of pay. The principle of
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“equal pay for equal work” would be an abstract doctrine
not attracting Article 14 if sought to be applied to them.

8. It is true that the principle of “equal pay for equal work” is

- not expressly declared by our Constitution fo be a
fundamental right. But it certainly is a constitutional goal.
Article 39{d) of the Constitution proclaims “equal pay for
equal work for both men and women” as a Directive Principle
of State Policy. "Equal pay for equal work for both men and
women” means equal pay for equal work for everyone and
as between the sexes. Directive Principles, as has been
pointed out in some of the judgments of this Court have to be
read into the fundamentdl rights as a matter of interpretation.
Article 14 of the Constitution enjoins the State not to deny any
person equdlity before the law or the equal protection of the
laws and Article 16 declares that there shall be equdlity of
opportunity for all citizens in matters relating to employment
or appointment to any office under the State. These equality
clauses of the Constitution must mean something to
everyone. To the vast majority of the people the equdlity
clauses of the Constitution would mean nothing if they are
unconcermned with the work they do and the pay they get. To
them the equdlity clauses will have some substance if equal
work means equal pay.”

18. The obovevobservoﬂons were made 'by the Apex Court in a
case where the drivers of Delhi Police Force had claimed equal pay along
with drivers of Delhi Adrﬁinisfraﬁon and they had succeeded and in that
Apex Court had directed that Drivers oAf the Delhi Police Force ough?vto be

given pdy scale on par with the Drivers of Railway Protection Force.

19. In the case of State of Orissa & Ors. v. Bhikari Charan Khuntia
& Ors. (2003) 10 SCC 144, it has been held that court cannot interfere with

the policy decisions of the Government for recruitment unless it is arbitrary.

20. ~ In the case of Union of India & Ors. v. Hiranmoy Sen & Ors.,
(2008)1 SCC 630, it has been held that it is entirely on the Government

and the authorities to fix the pay scdles and to decide Whefher the pay

- scale of post 8 should be increased or not and the Judiciary must exercise

self-restraint and not encroach into the execuﬁ#e or legislative domain.
Page 12 of 17
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21. | -Admittedly, this is not a case whefe juniors occupying ’rhe.
same post in the cadré are getting more than the senio'rs', but on the
cbn*rrcsry it is a case of seniofs who got better benefits of financial
upgradation under the old scheme, frhdn _’rhe juniors. The applicant
cannot be_ heard ’r.o say that this a case where there are two scales given
to the same pos’r', in the same cadre. The applicant does no‘r,comdoin
that he is luckier than his seniors, for he got financial Upgrodgﬁon _Gf’rer 10 .
years while his seniors had to wait for 12 years. He only comp!vcins that they |

get morel

22. Arﬁcle’ 14 of the Constitution - equdlity provision - is a slippery
slope, and a ,finé balancing act must be done by the court fo avoid

slipping down ’rHe slope. Articie 14 of ’rh'e.Con‘sﬁ’fuﬁon does not take away

from the State or ifs instrumentdlity, the power of classification, which to

‘some degree is bound o produce some inequadlity. Arficle 14 does not

prohibit reosonc:bie clossification for the purpgse of legislation or for ’:h__e :
purpose of ddopﬁon of a‘ pblicy ‘of‘ the 4Iegis.lo’rure or the execQﬁve,
provided the pblicy tokes care to reasonably classify persons for
achieving the purpose of the policy and it décis equally with all persons
belonging to a well defined class. There is often a misunderéfending about

Article 14 of the Consﬁfuﬁon, and often the Lawyers and Jﬁdges tend to

“construe it in a doctrinaire and absolute sense, which may be totally

i'mprqcﬁcoi. and make the working of fh.e executive authorities extremely
difficult if not impossible. These are some of the observations made by the
Hon‘ble Supreme Court in the case of Transport & Dock WorkefS‘Union &
Ors. v. Mumbai Port Trust & Another [2011 (1) AISL) 403]. The Hon’ble

Supreme Court in that case was dedling with a case of Typist cum
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Computer Clerks of Mumbai Port Trust, those who were appointed prior fo

01.11.1996 and those, who were appointed thereafter. Those, who were

oppofnfed prior to 01.11.1996, were required to work for 6 % hours per day

while those, who were appointed after 01 111996, were required to work
7 Y2 hours a day. The Apex Court noted that it was nobody’s case that the
decision of the Port was not bonadfide and as it was bondfide no fault
could be found with the said decision, an observation, which is dlso very
relevant to the case at hand. The Hon'ble Supreme Court even observed
that Article 14 cannot be interpreted in a doctrindire or dogmatic
manner. Absolute and inflexible concepts are an anathema to progress
and change. Apex Court referred to the case of State of Andhra Pradesh
& Ors. v. N.Subbarayudu & Ors., [2008 (14) SCC 702] and noted:-
5. In a catena of decisions of this Court it has been held that
the cut-off date is fixed by the executive authority keeping in
view the economic conditions, financial constraints and
many _other _administrative  and _ other  attending
circumstances. This Court is also of the view that fixing cut-off
dates is within the domain of the executive authority and the
court should not normadlly interfere with the fixation of cut-off

date by the executive authority unless such order appears to
be on the face of it blatantly discriminatory and arbitrary.

7. There may be various considerations in the mind of the
executive authorities due to which a particular cut-off date
has been fixed. These considerations can be financial,
adminisirative or other considerations. The court must exercise
judicial restraint and must ordinarily leave it to the executive
authorities to fix the cut-off date. The Government must be
left_with some leeway and free play at the joints in this
connection.

8. In fact several decisions of this Court have gone to the
extent of saying that the choice of a cut-off date cannot be
dubbed as arbitrary even if no particular reason is given for
the same in the counter-affidavit filed by the Government.”

(emphaisis supplied) -

Referring to Lord Denning Hon'ble Supreme Court noted:-
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“This power to overturn executive decision must be exercised
very carefully, because you have got to remember that the
executive and the local authorities have their very own
respensibilities and they have the right to make decisions. The
courts should be very wary about interfering and only
interfere in extreme cases, that is, cases where the court is
sure they have gone wrong in law or they have been utterly
unreasonable. Otherwise you would get a conflict between
the courts and the Government and the authorities, which
would be most undesirable. The courts must act very warily in
this matter.”

- Further, the Apex Court dlso noted that Judges must maintain ju:dicia! self-

restraint while exercising the power of judicial review of admihistrcaﬁv’e and
legislative decisions. Referring to the cosé of Keshavanand thrif v. State
of Kerdla, AIR 1973 SC 1461, the Hon'ble Supreme Court noted that: “In
exercising the power §f judicial review, the Courts cannot be oblivious of
the practical needs of the Govemmenf. The do'of has to be left open for
tial and error.” fhe Hon'ble Supreme Court uiﬁmd’reiy concluded
observing that there was fedsonoble basis for the classification, and

hence fher‘é was no violation of Article 14 of the Consﬁtuﬁon.'

23. ‘The ACP Scheme as well as the MACP Scheme were framed
to dedl with the problem bf genuine stagnation and hardship faced by
the employees due to lack of adequate promoﬁoncl avenues. The ACP
Scheme envis'oged merely placement in the higher pay scale/grant of
financial beﬁefits through financial upgradation only to the government
servant concerned on personal basis. MACP Scheme dlso confemplo’teﬁ
placement on personal basis in the immediate higher grddé pay/grant of
fihanciol benefits Qn}ly. Financial upgradation grcnfed» under both the
Schemes does }no’r amount to functional/regular promoﬁpn nor doés it
require creation of new post. The MACP Scheme came to be

implemented from 01 .09.2008. In my view there is nothing drbi’rrory in the
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MACP séheme, which provides; for beﬁer benefits and to a larger number
of employees including all Group A employees. Due to a fortuitous
circumstance of the MACP Scheme coming info force w.e.f.01.09.2008
that the employees like the applicant may get lesser benefits by way of
financial upgradation than those whose cases were considered eatlier
under the ACP Scheme upto 31.08.008, but one cannot fbrge’r that they
got them 2 years earlier unlike their §eniors, who had to wait for 12 years.
What is granted in both the cases by way of financial u’pgrcdcﬁbn is a
pay, which is personal to the empioyee concemed, for want of
promotion, not a separate pay scale. Only the methodology of working
out differs. Although this is a case where the seniors to the applicant, who
got financial upgradation under the ACP Scheme, might have got more
emoluments than those, whose cases were considered under the MACP
Scheme after 01.09.2008, in my view, this is not a case where the principle
of “Equal Pay for Equal Work” could be invoked or violation of Artficles 14
and 16 of the Constitution could be complained of. As diready stated,
there is nothing arbitrary as such in the MACP Scheme, which has been
made by the Government of lndia possibly after taking into consideration

the financial implications of working the ACP Scheme.

24, For the reasons stated by ‘me, above, | will have to concur
with the conclusion arived at by the learned Member (A}, n‘qmely, that
the application need be dismissed. The Hon’ble Chairman has expressed

his opinion that there has cireqdy been delay in findliziing the matter. No

purpose would be served in reverting back the matter to learned Division

Bench and further delaying the matter. That would be an exercise in

futility. In consonance with the view expressed by the Principal Bench in
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| Vikash Keraba Suryawanshi & Ors. v. Union of india & Ors., 2011(1) AISL)

- {CAT) 373, | proceed to dismiss the application, in conformity with the

majority view. Accordingly, OA shall stand dismissed with no order as to

costs.

e /
{N.A.BRITTO)
JUDICIAL MEMBER
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(ORDER)

Per Hon'ble Mr Mukesh Kumar Gupta M(J)

Gobinda Kumar Nath, Circle Organizer, in this OA ﬂled_under

Section 19 of the A.T. Act, 1985, challenges validity of Office 'Memorahdum
‘dated 19.05.2009 to extent it deprives him from enjoying benefits of same e

pay an’d»a'llowances as compared to incumbents, who were granted the

benefits of financial upgradation under earlier ACP Scheme of 1999,

. alleging it to be contrary to principle of equal pay for equal work besides
violative of Articles 14 and 16 of the Constitution of India. He also seeks |

direction_ to the respondents to grant him financial upgradation in same

time scale of pay (Pay Band'+ Grade Pay) granted to incumbents, who

have enjoyed benef ts of fi nancral upgradation under ACP Scheme of 1999.

2. Admrtted facts are that he was rnrtlally appointed as Sub.'

Inspector (Proneer) in the Sashastra Seema Bal vide order dated
31.05.1991. Next promotlonal post is Circle Organizer, a selection post
One has to qualrfy in Limited Departmental Competrtlve Examlnatlon for
promotion to sald cadre, and, personywrth six years regular service as Sub
Inspector is eligible for appearing in said examination. Being eligible he
appeared in such' examination and vide communrcatlon dated 18. 04 1998,
he was promoted to Circle Organizer and joined said post on 1 11 1998

Though, further higher grades of Sub Area Organlzer, Jornt Area

Organizer, Area 'Organizer, DIG etc. are available, but due to seniority ,
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position in feeder cadre of Circle Organizer, there is very limited scopé fcr
further promction On promotion as Circle Organizer he was granted pay
scale of Rs. 6500-10500/- revised to Rs 9,300-34,800/- in Pay Band-2, in. B
terms of 6™ CPC recommendations.. On |mplementation of sald'
recommendations, the Central Government adopted a different yardstlick
for fixing the pay scales cf different cate.go-ries of employees, which is
anew to t.he Indian context. While making recommendation,v_6“v‘. CPC
merged various different pre-revised pay SCaIes in the hierarchal system of
cadres/posts. As per Revised Pay Rules of 2008 pay scale mciudes the |
pay Band+Grade Pay. |
R 3. His grievance arose when DOP&T (respondent no.2) vide OM
’dated 19 05 2009 introduced MOdIerd Assured Career Progressmn_'
Scheme (MACP scheme in short) in tune with earlier ACP scheme of 1999 |
albeit with certain changes. As per MACP Scheme, Central Government
employees would now b’e entitled to three ﬂnancial upgradaticn on
completion of 10, 20,' & 30 years ’of regular‘service, while earlier‘»AC.P
Scheme prcvided tWo financial upgradations on completion of 12 &'24 '
years cf regular service respectively. Said MACP Scheme had been
: implemented w..e.'f._ 01.09.2008. His precise grievance is that on grant of |
benefit under MACP w.e.f. 11.11.2068, he has neither been treated at'par'A
with similarly situated persons, recruited along with him nor granted ‘simiiar‘

pay & aIIcwances, thus he has been treated differently, and discriminated,
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violative of Aﬁicle 14 of the Constitution Such a classification is
impermissiblé. M_odiﬁ'ed MACP leaves very little .chance to catch up -
pdsii_ion attained by' his cblleagues in ‘te'rms of earlier ACP Sc‘:hemé'_& thus
he would be at dis_advahtageous position fo»r all times to come.

4. | | Thé applicant elucidated aforenoted contention by comparing
pay scale‘ of ACPand MACP benéficiarieé both before and after conferment
of the benéﬁts under the respective schemes. Pre-revised scalé of pay of
a Circle O»rg;aniser was Rs. 6,500-10,500/- and on concerment of the 1°
ACP an inbu’mbehf Ci_rclé Organiser receives the scale of pay of Rs 8(‘)00-' .
13,500/- attached to the pdst of SubQArea Organiser. Scale of pay is furthef
enhanbed on receipt of 2" ACP. Scale of pay under 6" Céntral Pay
Commission is ﬂ)iéd on the basis of fhe pre-revised scal.e of an incUrhbe‘nt.
As such ACP recipient Circle. Organisersv receive the replacefnent sCaIé of
pay (Pay Band + Gkade Pay) of Rs.' 15,600-39,0000_/- + Gradé-Pay bf Rs
5400/-‘, wheréas nbn ACP recipients,CircI'e Ofganisers »receives Scale of
Pay of Rs. 9360-34,800 + Grade Pay of Rs. 4200/-. The Circle Organiéers
~who r‘ece‘iv‘es the benefit of financial upgradation for the first time under the
provisions of MACP never receives the scale of pay of Rs. 15,600-39,(:)’(50/-'"
(Pay Band) and even after receipt of thrée financial upgradation unde_r
MACP he would not ever receive the Grade Pay of Rs. 5400/- received by
ACP benéﬁciariés, which Grade Pay is further enhanced in'theif case on.

receipt of financial upgradationi again under MACP. This has .fesulted in

A
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huge f nanC|al drsparlty and drscrrmlnatlon against the apphcant in relat|on_'v_ .
to the Clrcle Organlsers who is the recipient of ACP benefi ts, although the N
‘nature of the duties and responsrbllrtles entrusted and discharged by them
are srmllar |n all respects and there is no difference in the status of thei
Circle Organlsers who are recipients or non recipients of benefits under the H
provisions of ACP and/or MACP. Therefore, applicant contends that said

Scheme WhICh has resulted in prescrlptlon of two dlfferent pay scale to the‘ .

post of ClrcIe Organlser is VIotatlve of the mandates of “Equal Pay of | o

Equal Work™ as weII as Art|cles 14 and 16 of the Constitution of India: He‘
further orays for equalization of his scale of pay, as enjoyed _by“the.
incu»mbent Circle Crganisers who are the ACP recipient beneficiaries.

5. | Representation made ‘highlight_ing grievances ’rematn

uncon‘sidered‘.' Modiﬁed AC_P Scheme vide para 10 speciﬂcally debars,

stepping up of Pay Band or Grade, and, para 11 further orescribesi:that: SR

such would not be construed ‘as an anomaly”. It V|rtually debars jud|C|aI :

revrew of the matter wh|ch is unsustalnable Sh. U.K. Nalr Iearned counsel.f |

thus vehemently contended para 10 & 11 of MACP Scheme is llable to be o

set—asrde

6 | - By ﬁling reply,_ the respondents have con't'ested.th_e ,claim
stating_ t:hatv in MACP Scheme, number of finan’cial upgra_dation'have been - .
increased from. two to ‘three. Besides, increasing 'nvumber of pay

Upgradation, Group. A post has also been included in the list of

b
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beneficiaries. In. MACP, an employee completing 10,20 & 30 years of
reg’ular service and subject to fulfilment of other laid down conditions is

entitle to fi rst, second and third pay upgradation in the hierarchy of their

~ respective Pay Band and attached Grade Pay. MACP is a Policy decnsmn

and such OM has been issued in supersession of earlier ACP Scheme.
Appalicant prayer for quashing the MACP is untenable. He had appeared .

and quéliﬁed in PET/written test through Limited Departmental Competitivé

'Examination for the post of Circle Organiser vide Force Hqgrs Order dated

15t May, 1998 & jeined'his duty on 11.11.1998 as Circle Org'an_iser, at
Tezu Circle of AP D'_ivision. Promotion of _Circle Organisers/Sub Area
Organisers/Joint Area Organisers to the next higher rank is being

considered regularly as per availability of vacancy and suitability of the

incumbents. DPC was held 10.9.2009 to consider cases of Circle

Organiser in the pay scale of PB-2 Rs. 9,300-34,800/- +GP Rs. 4200 (new

4600) for their empanelment and eventual promotion as Sub Area
Organiser in the pay scale of PB-3Rs. 15600-39000/- +‘GP Rs.54001/- for
the vacancy year 2009-2010, and, as per recommendations of DPC, vide

order dated 12.10.2009, 8 officials were promoted to the rank of Sub Area

~ Organiser. As per proposed revised RRs, the post of Sub-Area Organis'er

is to be filled 100% by promotion from Circle Organiser, instead of 75%

‘provided earlier, and once said .revised RRs are notified, 22 Circle

Organisers will get promotion to next higher grade. There can be no
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comvparative study of the benefits of erstwhile ACP Scheme and present

- MACP Scheme. Grade Pay of Circle Organiser has been upgraded frdm
Rs. 4200/- to 4600 in PB-2. Therefore, Circle Organisers who have
cornpleted 10 years of service as on 1.9.2008, the eutoff limit prescribed

under MACP Scheme, would be granted Grade Pay of Rs. 4800/- on grant

of 15" of .ﬁrst upgradation under MACP, inetead of Rs. 4600/-.The pri_nciple
of Eq‘ual Pay for Equal Work was duly maintained in the erstWhiIe ACP
Scheme and has been available in present MACP Scheme too. There is no
~ relation of Grade Pay/Pay Scale of a particular Officer with Grade Pay
granted on MACP Scheme. The financial upgradation is being granted to
employee on pereonal basis after completion of stipulated years of regular
service. Applicant’s representation was taken up with the Ministry of Home‘
Affairs for approval of the competent authority, but the same has been
retdrned with remarks that proposal has been examined in -MHA in
consultati,on with Ministry of Finance and request of SSB for grant of Grade
Pay of Rs. 4800/- m Pay Band-2 in respect of Circular Organiser have not
been agreed to. However, it hae now been decided to authorize the_ Grade
Pay of Rs. 4600/- to the Circle Organiser in SSB w.e.f. 1.1.2006 as per
Department of Expenditure, Minietry‘of Finance Order dated 13.1'1.2"009,'
which inter-alia means that they will be entitled to»Grade Pay of Rs. 4800/-
on attaining the'zone for grant of first financial upgradation under MACP

Scheme. In view of afore-noted aspects, Sh. M.U.Ahmed, Ld. Counsel for

S
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the respondents contended that there is no scope fo_r judicial interference

in the matter and OA need's to be dismissed.

7. We have heard both sides at length, perused the pIeadings :

and other material placed on record very carefully. Short question which

ariseé for consideration is whether conditions imposed vide para 10 & 11 of

MACP OM dated 19" May, 2009 is legally justified and needs judicial |

inten‘erencé. We have bestowed our anxious and thoughtful consideration

to rival contentions.

8. ltis amply clear from the matérial available from the record of

case that the incumbents in the post of Circle Organiser are now in receipt
of two different scales of pay (Pay Band + Grade Pay) in terms of the 6"
Central Pay Commissvion owing to cqnferment of financial beneﬁts’und_er
two different schemes i.e. ACP Schéme and MACP Scheme; the scales of
pay béing Rs. 9300-348'00 + Gradé Pay of Rs./ 4600 and Rs. 15600-

39000/- + Grade Pay of Rs. 5400/- respectively. Although said

discrimination in the scales of pay is the result of implementation of two

different Schemes, which are the product of policy decisions of the
Government of India and the same being immune to judicial
scruitiny/review in the normal paﬂance, yet has to pass the test of e,dua’lity
clause. enshrinéd in. Article 140of the ConstitUtion of India, and such

proposition is no more res-integra.

9. What is apparent from perusal of both Schemes i.e. ACP and
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MACP is that conferment of financial upgradation under the provisions of
the same ddeé not confer any additional responsibility or enhance.thei
poSition ot an‘incumb‘en‘t;‘ neither his status, duties nor any oth,ér parameter

- of service condition gets altered to a superior state. Apparently vand in fact,
the status, duties and responsibilities of recipients of financial upgradation
under ACP o"r MACP Scheme and for that matter even the non recipients of
said benefits are sarhe. It would have beén a differént aspect altogether
had the non rec_iptents of financial upgradation under MACP scheme been
denied the benefit of enjoyment of the same scale of pay as was under the -
provisions of the Erstwhile ACP Scheme. Both ACP as well as the MACP
Schemes are p‘oﬁcy decisidns of the Government of India fdrmulatéd to
ameliorate the héart burning of the employees and to deal with the problem
of genuine stagnatidn and hardship faced by the employee in service by
wéy of conferring certain financial benefits. There is not much difference_ _
between two schém_es. Both are on thé same pattern, formulated .\.Nith
same objective as stated above albeit, the years of service rendered
~against a post without any promotion for conferment of the béneﬁts under
MACP Scheme being different i.e.; 10, 20 and 30 yeafs respectively. Once
an incumbent is conferred with the benefit of financial upgradation under
MACP Scheme, there remains absolutely no difference betweeh the
- incumbents .who: enjoyed the benefits of financial upgradatiort Urtder

erstwhile ACP Scheme. Hence, in our considered opinion there cannot be

3
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any difference in the enjoyment of the scale of pay by incumbents
conferred with the benefits of financial upgradation under MACP Scheme' in
comparison to an incumbent conférred with said benefit under erstwhile
ACP Scheme. The fixation of different scale of pay i.e.; Rs.9300-34800 +
Grade Péy of Rs.4600/- for MACP beﬁeﬂciaries and scale of pay of
Rs.15600-39000/- + Grade Pay of Rs.5400/- to ACP béneﬁciéries is B
anomalous and .faulty' and cannof_withstand the scrutiny of law .and
miserably faiis the tests of equality clause enshrined in Artides 14 and 16
of the Constitution of India and “Equél Pay for Equal Work”. What éppears
ffo_r_n the contentions raised in the Written Statement filed by the
respondents is that they failéd to cohstrue applicant's grievance in ité true
| perspéctive merely stating that he cannot cdmpare two schem_es'of ACP “
and MACP for securing higheri scale of pay where in fact, he was agitating
- his grievance against the diécrimination,and disparity in the matter of
enjoyment of his pay scale. Another asfon.ishing disparity 'ahd |
discrimination inherent in MACP Scheme is witH regard to enjoyment of
Grade Pay by the incumbents Who are recipiehts 6f benefit under MACP
Scheme in asmuch as the recipients of benefits under ACP Scheme owing
to their.fixétion of pay scale under the 6™ Central Pay Commission at a
: higher stage in the Pay Bénd, are in receipt of Grade Pay at a much higher
stage, which .stage the récipients of benefits under MACP Scheme wbuld

never reach in case of the Circle Organise-rs, and ACP recipients would be
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in receipt of further ehhanced Grade Pay under MACP Scheme whenever

~ they become eligible and the same may be case with regard to other posts

also. |

10 Thus there can exist no doubt that the provisions of MACP
Scheme nofified vide Office Memorandum dated 01.09.2008, more
particularly, paragraph 11 that has resulted in mandatihg two different
scales of pay for same post; is faulty and_anomalous and requires judicial
interference. Aceordingly, the same is set aside.and quashed. OA |s
aIIowed. _- The respondents 'are‘ directed to formulate appropriate
replacement pro‘yisions in MACP Scheme towards equalizing the scale of
pay of incumbent Circle Organisers, who are recipients of the benefit of
financial upgradation under erstwhile ACP or MACP Scheme. Aforenoted
exercise may be undertaken as expeditiously as possrble and not Iater.

than three months from the date of receipt of this order. No costs.

(Madan Kumgar Chaturvedi) -(Mukesh Ku_mar Gupta)
Membger(A) - Member(J)

cmj/
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. (ORDER)
Per Hon’ble Mr Madan Kui_nar Chaturvedi M(A’lf
11. | I have ca:tt%fﬁlly peru‘sed."fthe order propcjséd;vby' my "Ieé'_rned

_ brother Shri Ml_l'kesh Kumar Gupta, an’ble‘ Mcmbgr {J). This order was '
placed before me on 18t February, 2011. Since I have not beé;i able to

- agree with thelﬁndings; 1 record_my views as undér.

| 12. "I‘he’ grievance projected in thie présent OA pertams to the
grant of benéﬁt under Modiﬁed .4 Assﬁred Caréér Rrogm#sion Séheme
(MACP} with effect, fmm 01.09.2008. it is the case of the épplicant that

/ MACP Scheme violates the mandate of “EQUA:L PAY F‘OR“ EQUAL
WORK” and applicant has lxlleAither been treated at par Wlth smﬂarly
situated pér_sOns fecruited along with th norv grahted smﬂar pay"' and
allowances; thus he has been treated differently, and discriminated.
1_3: v’v[‘he 6% Central Pay Commission vide para 6115 of its o

report has recommended MACP schéme: Iﬁ this scheme nun;tber of

ﬁnanciai upgfadation have been increased. Group A posis have 31‘30 bheen

included in the list of beneficiaries. The O.M. dated 19.5.2()09 was issued

in suiaersession of the earlier ACP Scheme.

v14.. o Hon’ble Supleme Court in tine ;I:ase of - U.P.»State 'Sugar
Corporation Ltd. & another vs. Sant Raj Siﬁgh & Ors., AIR 2006 SC 2296  -—~
at:"page 229§ has held ; f;the doctrine "éf equal pay for equal ﬁvoﬂ; as |
adumbrated under Article 39(d) of the .Con-s.'titutibn of .Ivm‘iia rcad:j'fwithr
Article 14 thereof, caﬁnot be Vappli_e-d in a. vacu_um; The constitutional
scheme po’Stulétes equal pay for equal work for j:h;)sé Wﬁo are: ‘equally

placed in all msﬁcéts .......
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15. Article 14 forbids discrimination but where the classification
is founded 611 an iﬁte]ligible differentia which distinguishes persons or
things that are gro;lpcd.. together from others left '01'11': of the group and
that differentia has a ratiénal relation to the object sought to be aéhieved
by thé impugned legislative or executive action, it would not bvc construed
tobea éase of discﬁminaﬁon. |

16.  If all men were | created equal, and _reﬁlained equal
throughout their lives, then the same laws would apply to all ﬁen. But
we know that men are unequal; conéequenﬂy, a right conferred on
persons thaf they shall not be denied “the equal prétectidn of the iaws”
cannot inean the protection of the same laws for all. It is here that the

doctrine of classification steps in, and given content and significance to

the guarantee of the equal protccﬁon of the laws. Equal protection of the

laws must mean the protection of equal laws for all persbns similarly
situated. A law based on a permissible classification fulfils the guarantee
of the equal protection of the laws and is valid. On the contrary a law

based on impermissible classification violates that guarantee and is void.

‘All dogs are mammals. All cats are mammals. On the basis of these two

statements it can not be congluded that all cats are dogs, despite the fact
that both these creatures are mammals, and bear similarity ‘to some
extent. It is not open for the Tribunal to interfere‘Wim Government
freedom which pertains fo policy matter, unless the decision taken by the
Government is vitiated by arbitrariness, unfairness, illegality,
irrationality or \ﬁednesbury unreasonableness. Test is whether wrong is
of such a nature as to require intervention on the decision making
process. Government as the guardian of the finances, is expected to

protect the financial interest of the State.

i

~

AVAN
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17. Tribunal must not usurp the discretion of the public
authority, exer-cised within the bounds of legal reasonaialencss. It must
therefore, resist the temptation to draw the bounds too tightly, merely
according to its own opinion, and strive to apply an objective standéird
which leaves to the deciding authority the full range of choices which the

legislature is presumed to have intended. Decisions which are capricious

cannot be legitimate. But if the decision is within the confines of
reasonableness, it is no part of the Tribunals function to look further into

its merits. Justice Warrington L.J. in Short v. Poole Corporation [(1926)

Ch. 66 and 91] has held : “With the question whether a particular policy
is wise or foolish the court is not concerned; it can only _intcrfci‘c if to
pursue it is beyond the powers of the authority.” In the case of

Associated Provincial Picture Houses Ltd. Vs. Wednesbuzy Corporation

{1948} 1 K.B.223 at 230, Lord Greene M.R. propounded the formula
which is explained as under :

“It is true that discretion must be exercised
reasonably. Now what does that mean? Lawyers
familiar with the phraseology used in relation to
exercise of statutory discretions often use the word
‘anreasonable’ in a rather comprehensive sense. It has
frequently been used and is frequently used as a
general description of the things that must not be
done. For instance, a person entrusted with a
discretion must, so to speak, direct himself properly in
law. He must call his own attention to the matters
which he is bound to consider. He must exclude from
his consideration matters which are irrelevant to what
he has to consider. If he does not obey those rules, he
may truly be said, and often is said, to be acting
‘unreasonably’. Similarly, there may be something so
absurd that no sensible person could ever dream that
it lay within the powers of the authority. Warrington
L.J. in Short v. Poole Corporation [1926] Ch. 66 gave
the example of the red-haired teacher, dismissed
because she had red hair. This is unreasonable in one
sense. In another it is taking into consideration
extrancous matters. It is so unreasonable that it might

S
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almost be described as being done in bad faith; and, in
fact, all these things run into one another.”

In Tata Cellular vs. Union of India, (1994) 6 SCC 651, Hon’ble Supreme
Court laid down the following basic principles relating to éd.ministrative

law :-

“iy, The modern trend points to judicial restraint in
administrative action.
{i) The court does not sit as a court of appeal but merely
reviews the manner in which the decision was made.
{i)y The court does not have the expertise to correct the .
administrative decision. If a review of the administrative
decision is permitted it will be substituting its own decision,
without the necessary-expertise which itself may be fallible.
{iv) - Decisions made quahtatlvely by experts are not open to
judicial scrutiny.
(v}  The decision must be tested by apphcation of Wednesbury
~ principle of reasonableness but must be free from
‘ arbitrariness not affected by bias or actuated by male fides.
(vi - Quashing decisions may impose heavy administrative
burden on the admm.lstratlon and lead to increase and
unbudgeted expenditure. '

o

18. ‘ It 'is a trite law canonized in the dictum “LEGES
POSTERIORES PRIORES CONTRARIAS ABROGANT” (later law repeal
earlier law inconsistent therewith). The legislature Wh1ch possesses the
supreme law making power in the State, possesses, as incidental thereto,.
the Ijght to éhange, ;nod.iﬁr' and abrogate the exiéting laws. In the present
case MACP was notified by the Government vide- 0.M. dated 1‘9‘.‘5’..2009.11:1'
tﬁe erstwhile ACP S’(:heme Group ‘B’, ‘C’ & ‘D’ employee on completion of |
l12 and 24 years of regular service were enﬁﬂed to first and secondA
. financial upgradation in their respective hierarchy subject to ﬁllﬁlhﬁent'
of other conditions, whereas in the MACP Scheme the number of
financial upgradaﬁonhave been increased from two to thr-ee,‘ and the.
Grdup ‘A’ has. also been included in the list of beneﬁciaries. in the »MACP

an employee completing 10, 20 and 30 years of regular service and -

%4

subject to fulfillment of other conditions is entitled to the first, second
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and third pay upgradation in the hierarchy of their mspeqﬁvc Pay Band
and attached Grade Pay.

19. MACP Scheme supersede erstwhile ACP Scheme. It is ‘made

_clear (Para' 11 MACP) that no past cases would be rc-opé;ned while

implementating MACP Scheme and the differ_enéé in pay scales on
account of financial upgradation under the old ACP and under the new
MACP Scheme within the same cadre shall not be construed as an

anomaly. This Scheme was introduced on the basis of recommendation

of the expert body, after considering all the relevant aspects of ACP.

- Scheme. The modification in the ACP cannot be construed to be'

unreasonable or partial as it is a policy decision (;f th¢ _Govsminent of
India and is appﬁcable to all the Central /Gov»ernmenf employees with
effect from 01.09.2()08. The conditions imposed in .MACP' Schemé cém_:tof
be tikered and tailored as the Schéme is not violative of Article 14 Vand
16 of the Constitution of India.

hY

in the result O.A stands dismissed. No costs.

( MADANKUMAR CHATURVEDI )
ADMINISTRATIVE MEMBER

P8
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REFERENCE UNDER SECTION 26 OF THE ADMINISTRATIVE

TRIBUNALS ACT, 1985. ’

We, the Members of the Guwahati Bench of the Central
Administrative Tribunal have differed in the order to be passed in the O.A
No.190/2009. The question on which we have differed is referred to the
Hon’ble Chairman under Section 26 of the Administrative Tribunals Act
1985 as under :- |

- “Whether in the facts and circumstances of the case the
conditions imposed in MACP Scheme, more particularly, in
para 10 & 11 as notified vide O.M. dated 19.5.2009 are
violative of Article 14 and 16 of the Constitution of India and

requires judicial interference ?”

( MADAN KUMAR CHATURVEDI ) ( MUKESH KUMAR GUPTA)
ADMINISTRATIVE MEMBER JUDICIAL MEMBER
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BEFORFE THE CENTRAL ADMINISTRATIVE TRIBUNAL ::
GUWAHATI BENCH:: GUWAHATI

ORIGINAL APPLICATION NO. j ?0 /2009

Sri Gobinda Kumar Nath
...Applicant
~-Versus -
The Union of India & ors
...Respondents
SYNOPSIS

The applicant has preferred the present Original Application assailing
the provisions of the Modified Assured Career Progression (MACP) Scheme
introduced vide Office Memorandum bearing No. 35034/ 3/ 2008- Estt (D)
dated 19.05.09 which places the applicant in a much disadvantageous position
as compared against the benefits conferred to the incumbents under the
previous Assured Career Progression Scheme introduced vide Office

Memorandum bearing No. 35034/ 1/ 97-Estt (D) dated 09.08.1999.

The applicant was appointed as a Sub-Inspector (Pioneer) in the

Sashastra Seema Bal (SSB) pursuant to a process of selection vide an order

dated 31.05.1991. Subsequently, on completion of 6 years of service, the
s sam————r

applicant became entitled to appear in the Limited Departmental Competitive

Examination, which he cleared successfully and was thus promoted to the

" post of Circle Organiser vide the communication bearing No. 6/SSB/A2/ 94

(5)-11 dated 18.04.98, which he joined on 11.11.1998. However, there

remains little scope of further promotion of the applicant owing to limited

M)& _posts in the higher grade and his seniority position in the gradation list of
Q.)' ° Circle Organisers.

[
&
@g}’ eo) The Ministry of Personnel, Public Grievance and Pensions introduced

36\ the Assured Career Progression Scheme as per the recommendations of the
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5" Pay commission. Similarly, the Modified Assured Career Pfogression
Scheme was introduced as per the recommendations of the 6" pay
commission. The Assured Career Progression Scheme entails two financial
upgradation on completion of 12 and 24 years of regular service while the
Modified Assured Career Progression Scheme envisages 3 financial
upgradations on completion of 10, 20 and 30 years of service. However, the

basic difference between the two schemes is that under the old scheme the

eligible incumbents were granted the financial benefit of the time scale of pay

. e

attached to the immediate higher grade/ -post while under the new scheme the

s

- e11g1b1e incumbents became entitled to the financial benefit of the higher

S

g;aé pay attached to the immediate higher time scale of pay and not the pay
- ____—.————“-‘_'—“"-““"“w‘ ~— ——

band attached to the immediate higher grade/post. Thus, the new scheme

A e e st

detrimentally affects the financial prospects of the applicant and similarly
situated pefsons. The Modified Assured Career Progression scheme
implemented w.e.f. 01.09.08 is full of discrepancies such as the scheme
envisages the granting of immediate higher grade pay to an eligible
incumbent excluding the pay band. Moreover, under the Revised Pay Rules
of 2008, the pay scale of incumbents who availed financial upgradations
under the Assured Career Progression scheme has been fixed taking into
account their previously upgraded pay scale thereby conferring upon them a
higher scale of pay as compared to that of the applicant and similarly situated
persons. The Circle Organisers who were conferred the benefits of financial
upgradation under the previous Assured Career Progression scheme were
granted the -pay scale of the next promotional post, ﬁémely, Sub-Area
Organiser, which is Rs. 8000-13500/- consequently their pay under the
revised pay rules of 2008 has been fixed in the scale of Rs. 15600-39000/- +
Grade Pay of Rs. 5400/- (PB-3). However, the pre-revised scale of pay
attached to the post of Circle Organiser was Rs. 6500-10500/- which has been
revised to Rs. 9300-34800/- and Grade pay of Rs. 4200. The applicant in
terms of the Modified Assured Career Progression Scheme is due to receive
his first financial upgradation on 11.11.08 and thus would be entitled to the
next higher grade pay i.e. Rs. 4600 and not the grade pay of the promotional
post. Also, an incumbent under the Modified Assured Career Progression
Scheme even after receipt of the 3™ Assured Career Progression would never

be entitled to the grade pay of Rs. 5400. Thus the Modified Assured Career

7
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Progression Scheme is in clear violation of the basic principle of “Equal Pay

for Equal Work” as it lays down two different pay structures for incumbents
holding the same post i.e. Circle Organiser and discharging the same nature
of duties and responsibilities and enjoying the same status and also infringes
upon the mandate of Articles 14, 16 (1), 39(a) and 309 of the Constitution of
India. The applicant highlighting his grievances preferred a representation
dated 17.09.08 before the Director General, Sashastra Seema Bal, which
remained unanswered. Thus aggrieved the applicant approached this Hon’ble

Tribunal seeking and hoping for justice.

Filed By

- bt fousenhs

Advocate
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BEFORE THE CENTRAL ADMINISTRATIVE TRIBUNAL ::

GUWAHATI BENCH:: GUWAHATI

ORIGINAL APPLICATION NO. j 9 O/ 2009

L 31.05.91 -
2. 18.04.98 -
3. 09.08.99 -
4. 01.09.08 -

Sri Gobinda Kumar Nath
....Applicant
-Versus -
The Union of India & ors
....Respondents
LIST OF DATES

The applicant pursuant to a process of selection
appointed as a Sub-Inspector (Pioneer) in the Sashastra

Seema Bal.

The applicant promoted to the grade of Circle Organiser
subsequent to his successful clearance of the Limited
Examination, vide

Departmental ~ Competitive

communication bearing No. 6/SSB/A2/94 (5) 11.

Ministry of Personnel, Public Grievances and Pensions
(Department of Personnel and Training) introduced the
Assured Career Progression Scheme vide the office
memorandum bearing No. 35034/ 1/97- Estt (D), as per

the recommendations of the 5" Pay Commission.

The Modified Assured Career Progression Scheme
notified on 19.05.09 and made retrospective in operation

comes into effect from 01.09.08.
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5. 17.09.08 - The applicant preferred a representation before the
Director General, Sashastra Seema Bal, highlighting his
grievances as regards the discriminations that would be
meted out to him while impleménting the provisions of
the Modified Assured Career Progression Scheme in his

favour.

6. 11.11.08 - The benefits under the Modified Assured Career

Progression becomes due for receipt by the applicant.

7. 19.05.09 -  Ministry of Personnel, Public Grievances and Pensions
(Department of Personnel and Training) notified the
Modified Assured Career Progression Scheme vide the
office memorandum bearing No. 35034/3/2008- Estt (D),
making in effective from 01.09.08 as per the

recommendations of the 6™ Pay Commission.

Filed by

@47’@& Y N

Advocate
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BEFORE THE CENTRAL ADMINISTRATIVE TRIBUNAE i~ '
GUWAHATI BENCH:: GUWAHATI
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Sri Gobinda Kumar Nath, son of Late
Tolan Chandra Nath, resident of Teacher

Colony, Diphu, Karbi Anglong, Assam.
....Applicant

-AND-

1. The Union of India represented by
the Secretary, Ministry of Home Affairs,
Department of Internal Security, Police — II

Division, Janpath, New Delhi — 110001.

2. The Ministry of Personnel Public
Grievances and Pensions (Department of

Personnel and Training) represented by the

Secretary, Janpath, New Delhi-110001.

3. The Directorate General, Sashastra
Seema Bal, East Block-V, R.K.Puram,
New Delhi-110066.

....Respondents

1. PARTICULARS OF THE ORDER AGAINST WHICH THIS

APPLICATION IS MADE:

This original 'application is preferred against the Office Memorandum
bearing No. 35034/ 3/ 2008-Estt (D) dated 19.05.2009 which has the effect of

meting out the applicant and similarly situated persons with hostile

deprivation and discrimination in the matter of enjoying the benefits under
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the Modified Assured Career Progression Scheme (MACPS) notified by the

Ministry of Personnel, Public Grievances and Pensions (Department of
Personnel and Training) inasmuch as the incumbents who becomes eligible
for the grant of financial benefits under the scheme dated 19.05.2009 are
placed at a much disadvantageous position with regard to the incumbents who
had already enjoyed the benefits under the previous Assured Career
Progression Scheme dated 09.08.1999, thereby violating the very basic
principle of “Equal Pay Fpr Equal Work .

2. JURISDICTION:

The applicant further declares that the subject matter of the case is -

within the jurisdiction of this Administrative Tribunal.

3. LIMITATION:

The applicant declares that the instant case has been filed within the

limitation period prescribed under Section 21 of the Central Administrative

- Tribunal Act, 1985.

4, . FACTS OF THE CASE:

4.1. That the applicant is a citizen of India and a resident in the state
of Assam and as such he is entitled to all the rights, protections and privileges

guaranteed under the Constitution of India and the laws framed there under.

4.2. That the applicant states that pursuant to a process of selection,
he was selected and appointed as a Sub-Inspector (Pioneer) in the Sashastra
Seema Bal in the year 1991 vide an order dated 31.05.1991. Thereafter, he
was posted at Mizoram and deputed for undergoing the prescribed 7 (seven)
months basic training, which he completed successfully. The applicant was in
the course of his engagement in the organization posted at various locations
through the country and always discharged the duties and responsibilities
entrusted to him to the best of his abilities and without any blemish to any

quarter.
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4.3 That the applicant states that one of the avenues of promotion
for the incumbents in the cadre of Sub-Inspectorv is the cadre of Circle
Organizer, which is a selection grade post and one has to qualify in the
Limited Departmental Competitive Examination to be prorﬁoted to the cadre
of Circle Organizer. The applicant after having rendered 6 (six) years of
service in the cadre of Sub-Inspector was eligible for appearing in the said
Limited Departmental Competitive Examination and successfully cleared the
same. Thereafter vide a communication bearing No.6/SSB/A2/94(5)-11 dated
18.04.1998, the applicant came to be promoted to the grade of Circle
Orgahizer and he joined the said grade on 11.11.1998 on being released by

the concerned authority to facilitate his joining in the new grade.

A copy of the order dated 18.04.1998 is

annexed as Annexure — 1.

4.4 That your applicant states that since the year 1998 he has been
continuing in the same grade till date and there is no scope for his further
promotion to higher grades of Sub Area Organiser, Joint Area Organiser,
Area Organiser, DIG etc. inasmuch as there are very limited posts in the said

higher promotional grades and owing to his seniority position in the gradation

list of Circle Organizers, it would not be possible for him during his service

career to achieve promotion to the said higher grades in the service.

4.5 That your applicant states that the scale of pay attached to the
post of Circle Organizer in the pre-revised scale was Rs. 6500-200-10500/-
which was revised to Rs.9300-34800/- in the Pay Band — 2 in terms of the
recommendation of the Sixth Pay Commission. The .applicant has been
granted the benefit of pay fixatation in terms of the provisions of the Revised

Pay Rules of 2008.

4.6 That your applicant states that prior to the recommendations of
the Sixth Pay Commission, all the Revision of Pay Rules adopted by the
Central Government as well as the different State Governments had

recommended higher pay scale to different categories of employees in
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relation to the cadre/post. The recommendations of the Sixth Pay
Commission accepted and implemented by the Central Government had
adopted a different yard stick for fixing the pay scales of the different

categories of employees, which is anew to the Indian context. This time

- around the Sixth Pay Commission while recommending pay scale to different

categories of cadres/posts, have taken note of the pre-revised pay scales
attached to a particular cadre/post and on the basis of the pre-revised scale, a
new pay scale has been prescribed for the various cadres/post. Further merger
has been effected of different pre-revised scales attached to various
cadres/posts in the hierarchal system of cadres/posts and a common pay scale
have been prescribed for said various cadres/posts thereby flouting with the
financial hierarchy system of the cadres/posts. It is pertinent to mention here
that under the provisions of the Revised Pay Rules of 2008, pay séale means

and includes the Pay Band + Grade Pay.

4.7 ~ That the applicant states that in terms of the recommendation of
the Fifth pay Commission, the Central Government in the Ministry of
Personnel Public Grievances and Pensions (Department of Personnel and
Training) formulated the Assured Career Progression Scheme vide the Office
Memorandum bearing No. 35034/1/97-Estt(D) dated 09.08.1999 to deal with
the problem of genuine stagnation and hardship faced by the employees due
to lack of adequate promotional avenues. In terms of the provisions of the
said scheme, two financial upgradations were granted to the employees of
Group — B, C and D categories on completion of 12 (twelve) and 24 (twenty

four) years of regular service respectively.

A copy of the Office Memorandum dated

09.08.1999 is annexed as Annexure — 2.

4.8 That your applicant states that after coming into effect the Sixth
Pay Commission, the Ministry of Personnel Public Grievances and Pensions (

Depaftment of Personnel and Training ) vide the Office Memorandum

| bearing No. 35034/3/2008-Estt(D) dated 19.05.2009 introduced the Modified

Assured Career Progression Scheme in tune with the Assured Career

Progression Scheme of 1999, albeit with certain changes. In terms of the new
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scheme, the Central Government employees have beerm rANted e Benetit of
3 (three) financial upgradations on completion of 10 (ten), 20 (twenty) and 30
(thirty) years of regular service respectively. The most vital difference
between the two schemes is that under the old scheme the incumbents were
granted the financial benefit of the time scale of pay attached to the
immediate higher grade/post where as under the new modified scheme, the
eligible incumbents would be entitle to the financial benefit of the higher
grade pay attached to the immediate higher time scale of pay and not the pay
band atﬁached to the said higher grade/post, which is the root cause of the
deprivations and discriminations being meted out to the applicant and other

similarly situated employees.

A copy of the Office Memorandum dated
19.05.2009 is annexed as Annexure — 3.

4.9 That your applicant states that the Modified Assured Career

Progression Scheme has been implemented w.e.f 01.09.2008. The scheme

P

contemplates grant of the immediate higher grade pay to an eligible

incumbent and not the actual pay structure i.e. the pay band. Further it allows

incumbents who had enjoyed the financial benefits of placement in the
immediate higher pay scale of the promotional post under the previous
scheme to have their pay fixed under the Revised Pay Rules of 2008 by
taking into account the financial benefit enjoyed under the previous scheme
thereby facilitating the said incumbents to enjoy a higher pay scale i.e. Pay
Band + Grade Pay, which is attached to a particular cadre/ post. Further
discrepancy in the new scheme is that the higher grade pay granted to eligible
incumbents under the modified scheme, in most of the cases is lower than the
grade pay enjoyed by the incumbents who had enjoyed the benefit of
fixatation of their pay scales under the Revised Pay Rules by taking into
account the financial upgradations under the previous Assured Career

Progression Scheme.

4.10 That your applicant states that the pre-revised scale of pay
attached to the post of Circle Organiser is Rs. 6500-10500/- which has been
revised to 9300-34800/- under the new Pay Rules. The next avenue of

9
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promotion for the Circle Organizers is the post of Sub-Area Organiser (SAO).
The post of Sub-Area Organiser (SAO) carried the per-revised scale of Rs.
8000-13500/-, which has been revised to Rs. 15600-39100 + Grade Pay of
5400 (PB-3). The Circle Organisers who got the benefit of financial
upgradation under the previous ACP Scheme were granted thé pay scale of
the promotional post i.e., Rs. 8000-13500/-. Consequently, their pay under the
Revised Pay Rules has been fixed in the scale of pay of Rs. 15600-39000 +
Grade Pagf of Rs. 5400 (PB-3). The incumbents who becomes eligible under
the new Modified Assured Career Progression Scheme, by virtue of the
discriminatory provisions. therein. would get the benefit of the next higher
grade pay, which Rs 4600/- and nof the grade pay of the promotional post..
An incumbent who gets the benefit under the new scheme would never even
aftér receipt of the 3™ ACP be entitled to the grade pay of Rs.5400/ whereas
the incumbents enjoying the benefits under the old scheme would be eligible

for further financial upgradations.

A copy of an order dated 09.06.2009 fixing
pay of incumbents who enjoyed financial
upgradations under the previous ACP

Scheme is annexed as Annexure — 4.

4.11 That your applicant states that on coming into force of the
Revised Pay Rules of 2008, his pay has been fixed in the scale of Rs. 9300-
34800 (PB-II) + Grade Pay of Rs. 4200/-. The applicant in terms of the
provisions of the Modified Assured Career progression Scheme is due to
receive his 1* ACP w.e.f 1.1..1 1.2008. On being bestowed with the aforesaid
financial upgradation, the applicant would be granted the Grade Pay of Rs.
4600/-, which is the next higher Grade Pay in PB-II and there would be no
upgradation in the mater of enjoyment of the Pay Band, whereas the
incumbents who are his batch mates, but enjoyed the benefit of financial
upgradation under the previous Assured Career Progression Scheme have
been receiving their pay scale in the Pay Band of Rs.15600-39000 + Grade
Pay of Rs. 5400. The anomalous policy adopted vide the Office
Memorandum dated 19.05.2009 had resulted in deprivaiion and
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discrimination against the applicant and similarly situated persons, which is

uncalled for and cannot be justified under any circumstance.

4.12 That your applicant states that the financial benefits that he
would be entitled to under the Modified Assured Career progression Scheme
and the incumbents who had enjoyed the benefits under the previous ACPS
are hugely disproportionate. The applicant and the illegally and arbitrarily
benefited incumbents under the previous Assured Career Progression Scheme
are holding the same post i.e., Circle Organiser and they are discharging the
same nature of duties and responsibilities and their status is also similar. In
such circumstance, two different pay structures could not have been
prescribed for similarly situated incumbents, which is outrightly
discriminatory being in clear violation of the mandate of Article 14 and 16 of
the Constitution of India. There is no reasonable basis for such discrimination
and is against the mandate of the catena of judicial pronouncements both of
the Apex Court as well as the various High Courts of the country, which

prohibits “Class Discrimination” without any “Intelligible Differentia”.

4.13 That the applicant states that the impugned policy decision
contained in the Office Memorandum dated 19.05.2005 is against the basic
principle of “Equal Pay For Equal Work” enunciated over the years by the
judicial pronouncements of the highest judicial authority of the country ie.,
the Apex Court. There can be no discrimination in respect of the pay scale
enjoyed by incumbents whose status, duties and responsibilities are same in
nature and on that count alone the impugned Office Memorandum dated

19.05.2009 is liable to be set aside and quashed.

4.14 That the applicant states that the service conditions of an
employee cannot be altered to his disadvantage by way of
modification/alteration brought in subsequently to the provisions of law
applicable to an employee. The impugned Modified Assured Career
Progression Scheme dated 19.05.2009 has the effect of modifying/altering the
service condition of the applicant and other similarly situated persons to their
disadvantage and detriment inasmuch as matters relating to enjoyment of pay

and allowance being a service condition, the applicant and similar others have
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been discriminated and illegally deprived of their right to enjoy “the same""‘"

financial benefits which are being enjoyed by the incumbents who were
bestowed with the benefit of financial upgradation under the previous

Assured Career Progression Scheme of 1999.

4.15 That the applicant states that he had preferred a representation
dated 17.09.2008 before the Director Generél, SSB, highlighting amongst
others, the above stated aspect of the matter and praying for rectification of
the same, but the respondent authorities have turned a blind eye to his such
entreaties making him to suffer the consequences of such faulty policy
decision aldopted vide the Office Memorandum dated 19.05.2009. As such the
applicant is before the protective hands of Your Lordships’ praying for

appropriate relief(s). -
A copy of the representation dated
17.09.08 is annexed as Annexure —S.

4.16 That the applicant states that inaction and the wanton attitude

on the part of the respondent authorities in failing to rectify the above
mentioned anomaly has violated the principles of Natural Justice,
Administrative Fair Play and the basic principle of “Equal Pay For Equal
Work” established by law and not extending to the applicant his just and
legitimate claim has thereby infringed upon the mandate of Articles 14, 16(1),
39(a) & 309 of the Constitution of India.

4.17 That the applicant states that he has no other appropriate,
equally efficacious alternative remedy available to him and the remedy

sought for herein when granted would be just, adequate, proper and effective.

4.18 " That the applicant demanded justice, but the same has been

denied to him.

4.19 That this application has been filed bonafide for securing the

ends of justice.

w
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- S. GROUNDS FOR RELIEF WITH LEGAL PROVISIONS:

5.1 For that the action on the part of the respondent authorities in
formulating a faulty and discriminatory scheme by the name and style
“Modified Assured Career Progression Scheme” vide the Office

Memorandum dated 19.05.2009 is bad in law as well as in facts.

52 For that the Office Memorandum dated 19.05.2009 having
denied the benefit of fixation of pay scale to incumbents in the scale of pay
attached to the higher/ promotional post, the same has resulted in perpetuation

of illegality against the applicant and other similarly situated employees.

5.3 For that the Office Memorandum dated 19.05.2009 has the effect of
flouting the very basic principle of “Equal Pay For Equal Work” by allowing
fixation of pay scale of incumbents by prescribing different yard sticks and

such an action is unsustainable in the eye of law.

5.4 For that the implementation of the provisions of the Office
Memorandum dated 19.05.2009 has meted out the applicant and similarly
situated incumbents with hostile discrimination inasmuch as the incumbents
who had enjoyed the financial upgradations under the previous Assured
Career Progression Scheme are enjoying their pay and allowance at a much
higher rate than the incumbents who have become eligible for financial
upgradations under the new Modified Assured Career Progression Scheme
dated 19.05.2009 and such discrimination being in violation of the provisions

of Article 14 and 16 is unconstitutional and liable to be set aside and quashed.

5.5 For that Article 14 and 16 prohibits “Class Discrimination”
without there being any “Intelligible Differentia” and the impugned Office
Memorandum having prescribed different yard sticks for fixation of pay and
allowance for incumbents eligible for financial upgradations under the two
different Assured Career Progression Schemes without there being any
reasonable basis for the same, the same is in clear violation of the mandate of

the abovementioned constitutional provisions.
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5.6 For that the impugned Office Memorandum dated 19.05.2009

has the effect of modifying/altering the service condition of the applicant and
similar employees to their disadvantage and detriment in relation to the
incumbents whose pay and allowance have been fixed in terms of the
previous Assured Career Progression Scheme and such modification/

alteration is impermissible in the eye of law.

5.7 For that in any view of the matter the impugned action on the
part of the respondent authorities has the effect of prescribing different pay
structure to similarly situated employees, which is unsustainable in the eye of

law.

6. DETAILS OF THE REMEDIES EXHAUSTED:

The applicant declares that he has no other alternative and
efficacious remedy except by way of filing this application. As such he is

seeking urgent and immediate relief.

7. MATTERS NOT PREVIOUSLY FILED OR PENDING BEFORE
ANY OTHER COURT:

The applicant further declares that no other application, writ

petition or suit in respect of the subject matter of the instant application is

filed before any other court, authority or any other bench of the Hon’ble
Tribunal nor any such application, writ petition or suit is pending before any

of them.

8. RELIEF SOUGHT FOR:

Under the facts and circumstances stated above, the applicant
prays that this application be admitted, records be called for and notice be
issued to the respondents to show cause as to why the relief’s sought for in
this application should not be granted and upon hearing the parties and on

perusal of the records, be pleased to grant the following relief’s.
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8.1 To set aside and quash the provisions of the Officel]™

Memorandum dated 19.05.2009 to the extent it deprives the applicant from

enjoying the benefit of same pay and allowances as compared to th
incumbents who were granted the benefits of financial up-gradation under th
previous Assured Career Progression Scheme of 1999, which are contrary to
the principle of “Equal Pay For Equal Work™ and being in violation of Article
14 and 16 of the Constitution of India.

8.2 To direct the respondent authorities to grant financial ’
upgradation to the applicant in the time scale of pay (Pay Band + Grade Pay) J

granted to the incumbents who have enjoyed the benefit of financial

upgradation under the previous Assured Career Progression Scheme of 1999. 1 '
8.3 Cost of the application.

8.4 Any other relief/ relief’s that the applicant in the facts and

circumstances of the case would be entitled to.

9. INTERIM ORDER PRAYED FOR:

In this facts and circumstance the applicant does not pray for an
interim direction at this stage but however prays for early hearing and

disposal of the matter.
10. ............ .

11. PARTICULARS OF THE LP.O:

) LPONo. : 394422777
iij) Date . 06/69/°7.
iiiy Payableat Guwahati

12. LIST OF ENCLOSURES:

As stated in the index.
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I. Shri Gobinda Kumar Nath, aged about 42 years, son of Late Tolan
Chandra Nath, resident of Teacher Colony, Diphu, in the district of Karbi
Anglong, Assam, do hereby solemnly affirm and verify that I am the applicant in
this instant application and conversant with the facts and circumstances of the

case, the statements made in paragraph 7403, 2 2,%4°2, % 4-4'4

4 ‘75 411 - 4% are true to my knowledge; those
made in paragraphs 4 '3, 4 'z, 4°8 420 and 475

are true to my information derived from the records and the rests are my humble
submissions before this Hon’ble Tribunal. I have not suppressed any material facts .

of the case.

And T sign this verification on this the é_‘? day of %&2009, at

Guwabhati.
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OrriCE LIZIMORANDL A

Subjecr- THE ASSURED CAREER PROGR=SSION SCHEME FOR THE CENTRAL GOVERMIAENT
CIVILIAN EMPLOVEES,

The Fifth Central Pay Cammission in its Repart has made certain recommandations relating to the
Assured Career Progression (ACP) Scheme far the Central Govarnment civilian employees in all
IMinistries/Departments. Th= ACP Scheme needs to b2 viswad 2s 2 ‘Safety Mef to deal with thz problem
of genuins stagnation and hardship faced by the emplo/zes due to lack of adequate promotional
avenuss. Asccordingly, after careful consideration it has be2n decidzd by the Gavarhment to introduce
the ACP Scheme recommended by the Fifth Central Pay Commission with certain modifications as
indicated hereundar-

2. GROUP ‘A’ CENTRAL SERVICES

2.1 In respect of Group 'A' Central services (TechnicaliNon-Technical), na finansial upgradation under
the Scheme is being proposed for the r2ason that promation in their case must be earnad. Hence, it has
been decided that there shall be no ben=fits under the ASP Schems for Group 'A’ Central services
(TechnicaliNan-Technical). Cadre Contralling Authorities in thair case would, howaver, continue ta
improve the promotion prospzcts in organisations/cadres on functional grounds by way of organisational
study, cadre review, etc. as per prescribad narms.

3. GROUP ‘B’, ‘C’' AND ‘D’ SERVICES/POSTS AND ISOLATED

POSTS IN GROUP ‘A’ ‘B’, ‘C’ AND ‘D’ CATEGORIES

3.1 While in respect of these categarizs also promotion shall continue ts be duly sarnad, it is propased
to adoptthe ACP Schzme in a modified form ta mitigate hardship in cases of acute stagnation either in a
cadre of in an isolated post. Keeping in viaw all relzvant factors, it has, therefore, been decided to grant
wo

financial upgradarions [as recommended by the Fifth Central Pay Cammission and alsa in accardance
with the Agrzed Settlement dated September 11, 1987 {in rzlation to Group 'C’" and 'D' employees)
2ntered into with the Staff Side of the National Council {JCM})] undar the ACP Schemets Group B, 'C'
and D' employees on completion of 12 years and 24 years (subject to candition nod in Snngired) of
regular servicz respectively. lsolated posts in Group £, ‘B, 'C' and D' catagories which have n>
promational avenues shall also qualify for similar bensfits on the pattern indicated abovs. Certain
categories of employzes sush as casual employess {including those with temporary status), ad-hoc and
sontract employees shall nat qualify for benafits under the aforesaid Schams. Grant of financial

upgradations under the ACP Schemz shall, howsver, be subject to the conditions mentionzd in

M »”. .
AN RS-,
- > =

3.2 '‘Regular Service' for th= purpase of the ACP Scheme shall be intarpreted ta mean the eligibility
service counted for regular promotion in terms of relavant Recruitment/Sarvice Rules.
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4. Intraduction of the ACP Scheme should. however, in no caszs affect ths narmal {regular) promotianal
avenuzs available on the basis of vacancizs. Attempts needzd to improve promation prospects in
organisations/cadraes on functional grounds by way of organisational study, cadre reviews, stc as par
prescribed norms should not be givan up an the ground that the ACP Scheame has been intraduced.

3. Wacancy based ragular promations, as distinct from financial upgradation under the ACP Schame,
shall continuz to be grantad after due screening by a regular Departmental Pramatian Committee as par
relevant rules/guidelines.,

3. SCREENING COMMITTEE

3.1 A departmantal Scrazning Committee shall b2 constituted for the purpsse of procassing the cases
far grant of benefits undzr the ACP Scheme. .

2 The composition of the Screening Committee shall be the same as that of the DPC prescribed
under the relevant Racruitment/Service Pules for ragular promotion to the higher grade to which
financial upgradation is to be granted. However, in cases where DPC as per the prescribed rulzs is
headed by the Chairman/ldember of the LUPSC, the Screening Committe=s under the ACP Schame shall,
instead, be hs=aded by the Seerstary or an officer of equivalent rank of the concernad
Winistry/Department. In respest aof isolated posts, the compaositian of tha Screening Committaz {with
madification as noted above, if required) shall be the same as that of the DPC far promation to
analogous grade in that Ministry/Department.

3.3 In arder to prevent oparation of ths ACP Schame from resulting into unduz strain on the
administrative machinery, the Screening Committs2 shall follow a time-schedule and mset twice in 2
financial year — preferably in the first weelk of January and July for advance processing of the cases.
Ascordingly, cases-maturing during the first-half {April-Septamber) of a paricular financial year for grant
of benefits under the ACP Schems= shall be taksn up for consideration by ths Screening Committee
mesting in the first wesk of January of the previous financial year. Similarly, the Screening Committze
mesating in th=s first wesk of July of any financial year shall process the casss that would be maturing
during the sacond-half {Qstaber-March) of the same financial year. Far sxamplz, the Screzning
Committee meeting in the first week of January, 1998 would process ths cases that w::uld aftain maturity
during the periad April 1. 1999 to September 30, 1989 and the Scresning Committee meeting in the first
weak of July, 1238 would pracess the casss that would mature during the periad Qctabar 1, 1833 to
Iarch 31, 2007,

5.4 To mahe the Scheme opzrational, tha Cadre Cantralling Authorities shall constituts ths first
Scresning Committee of the current financial year within a2 month from the date of issue of these
instrustions ta considar the cases that have already matured or would be maturing upto iMarch 31, 2000
far grant of benefite under tha ACP Scheme. Tha next Screening Committee shall be sonstituted as par
the time-schedule suggested above.

7. Ministries/Departments are advised to explore the passibility of effecting savings so as to minimise the
additional financial commitmant that introduction of the ACP Scheme may entail.

8. The ATP Scheme shall bacome operational from the dat= of issue of this Office Memorandum.

3. In so far as parsans serving in the Indian Audit and Aszounts Dapartments are concerned, thess
orders issue after consultation with the Comptroller and Auditor Gen=ral of India.

10. The Fifth Central Pay Commission in paragraph 52.15 of its Report has also ssparately
recommended a "Dynamic ~ssured Carezr Progression hMechanism” for different streams of doctors, It
has b=z3n decided that the said recommendation may be considerad separatsly by the administrative
Ministry concernad in consultation with th2 Department of Parsonnel and Training and the Department of
Expenditurs. - -
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11. Any interpretation/clarification of daubt as to the scope and meaning of the provisions of the ACP
Scheme shall be given by the Departm 2nt of Personnel and Training {Establishment-D).

12, Al Ministries/Departments may give wide circulation to these instructions for guidance of sli
soncerned and also take immediate steps ta impizment th2 Scheme k22ping in view the graund situatian
obtaining in sarvicesicadres/ posts within their administrative jurisdistion;

13. Hindi version wauld follow.

{KK. JHA)
Director(Establishment)

To

1. All Ministries/Departments of tha Government of india

2. Prasidzant's Secretariat/Vice President's Sezratariat/Prime Minister's Office/Supram= Court/Rajya
Sabha Secretariatiok Sabha Secretariat/Cabinet Szcretariat/UPSCICY SIC&AGICentral Administrative
Tribunal{Principal Bench), Naw Delhi

3. All attached/subordinate offices of the Ministry of Personnel, Public Grievances and Pensions

4, Secretary, National Commission far Minoritieg

3. Secretary, National Cammission for Scheduled Castes/Scheduled Tribes

3, Secretary, Staff Side, National Council {JCM), 13-C, Ferozeshah Raad, New Delhi

. &ll Staff Side Members of the National Cauncil (JCM)

8. Establishm=nt (D) Section - 1000 copies
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ANNEXURE-

CONDITIONS FOR GRANT OF BENEFITS UNDER THE ACP SCHEME

1. The ACP Scheme envisages merely placemant in the higher pay-scale/grant of financial benefits
(thraugh financial upgradation) only t5 the Govzmment servant concerned on personal basis and shall,
thereforz, neither amaunt ta functionalfragular promotian nor waould requir2 craation of new pasts far the
purpose;

2. Th2 highest pay-scale upto which th= financial upgradation under the Scheme shall be available will
be Rs.14,300-18,350. Bayond this level, there shall bz no financial upgradation and higher posts shall
be filled strictly on vacancy baszd promations;

3. Thz financial benefits undzr tha ACP Scheme shall b2 granted from the date of completion of the
=ligibility period prescribed under the ACP Scheme or fram the datz of issue of thesz instructions
whichever is later;

4. The first financial upgradation under the ACP Scheme shall be allowed after 12 years of regular
service and th= secand upgradation after 12 years of regular service from the date of the first financial
upgradation subjzct to fulfillmant of prescribed conditions, In other words, if the first upgradation gets

pastponed on account of th2 employee not found fit ar duzta departmental proceedings, 2tc this wauld
have cansequential effect on the second upgradation which would also get deferr=d accordingly;

3.1 Two financial upgradations under th= ACP Scheme in th2 entire Govarnment servics sareer of an
a2mployze shall be countad against regular promotions {including in-situ promaotion and fast-track
promaotion availed through limited dapartmental competitive eramination) availed fram thz grade in
which an employee was appointed as a direst rasruit. This shall mean that twe finansial upgradations
under the ACP Scheme shall be available only if na regular pramotians during the prassribad periods
(12 and 24 years) have bzen availed by an employes. If an =mployze has already got one regular
promation, he shall qualify for the second financial upgradation anly on completion of 24 years of ragular
service undar the ACP Scheme. In case tao prior promotions on regular basis have already kezn
receivad by an employse, no banefit under the ACP Schzme shall acsrus to him;

3.2 Residency periods {ragular servicz) for grant of ben 2fits under the ACP Scheme shall be counted
from the grade in which an employee was appointzd as a dir=st racruit;

3. Fulfillment of normal promotion norms {bench-mark, departmental examination, seniority-cum-fitness
in the case of Group 'D' employees, etc.) for grant of financial upgradations. perfarmance of sush dutiss
as arz entrustad to th= employess togather with retention of old designatiang, financial upgradations
as personal to the insumbent for the stated purpases and restriction of the ACP Sshame for financial
and certain other benzfits (Hous= Building Advance, allotment of Governmant acsommadation,
advances, etc} only without conferring any privileges related to higher status (e.g. invitation to
seramonial fu nctions, deputation to higher pasts etc) shall be snsured for grant of benefits under the
ACP Scheme;

7. Financial upgradation undar the Scheme shall be given to the next higher grade in ascordance with
the existing hierarchy in a cadrefcategary of posts without creating new posts for the purpose. HoWever,

in cas= of isolat=d posts, in the absence of d=fined hierarchical grades. financial upgradation shall be
given by the Ministries/Departments concerned in the immediately next higher standardlcommen) pay-
scales as indicated in finngncinzdi which is in keeping with Part-£ of the First Schedule annaxed ta the
Notification dated Sasptember 30, 1857 of the Ministry of Finance (D-'partment of Expenditure). Far
instance, incumbants of isclated posts in the pay-scale §-4, as indicated in Anngiradi, will be eligible
far the propos=d two financial upgradations only to the pay—scales S-5 and S-5. Fm ancial upgradation an
a dynamic basis (i.e. without having to creatz posts in the relevant scalas of pay) has been

recommended by thz Fifth Central Pay Commissian only for the incumbants of isolated pasts which
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have no avenues of prometion at all. Since financial upgradations under the Scham= shall be personal
to the insumbent of the isolated post, the same shall bz filled at its original level (pay-scale} when
vacated. Posts which are part of a well-defin=d sadre shall not qualify far the ACP Scheme on ‘dynamic’
basis. The ACP benefits in their case shall b= granted confarming to the existing hisrarchisal structure
anly;

8. The financial upgradation under the ACP Scheme shall be purely personal to the employze and shall
have no rzlevanczto his seniarity position. As such, thare shall be no additional finansial upgradation for
the senior employee on the ground that the junior employee in the grade has got higher pay-scale under
the ACP Scheme;

3. On upgradation under the £CP Schame, pay of an employee shall b2 fixed under the provisions of FR
22 a{1) subject ta a minimum financial benefit of R£.100/- ac per the Department of Personnel and
Training Office Memarandum No.1/3/87-Pay.l dated July 5, 1338. The finansial benzfit allowad under
the ACP Scheme shall be final and na pay-fivation benefit shall accrue at the time of regular promotion
i.e. posting against a functional past in the higher grade;

10. Grant of higher pay-scale under the ACP Scheme shall be conditional to th= fact that an employes,
while accepting the said benefit, shall be deamed to have given his ungualified acseptance for regular
promaotion on accurrence of vacancy subsequently. In casz hz refuses to accept the higher post on
regular promotion subsequently, he shall be subjest to narmal debarment for regular promation as
prescribed in the general instructions in this regard. Howiever, as and when he accepts regular
promation thereaftar, h2 shall became eligible far the second upgradation under tha ACP Scheme only
after he complstes the requirad sligibility s=rvice/period under the ACP Scheme in that higher grade
subject to the candition that the period far which he was debarrad for regular promotion shall not count
far th= purpase. Far exampls, if a person has gat one financial upgradation after rendering 12 years of
regular service and after 2 years therefrom if he refuses regular promatian and is consequently debarred
far one year and subsequantly he is promoted to the higher grad= on regular basis after completion of
15 years (12+2+1) of regular service, he shall be eligible for cansideration for tha secand upgradation
under the £CP Scheme only after randering ten more years in addition to two years of sarvice already
rendered by him after the first financial upgradation {2+19) in that highar grad= i.e. after 23 years
(1242+1410) of ragular sarvics bacausa th2 debarmant period of ane year cannot be takan into account
toveards th= required 12 years of regular service in that higher grade;

11. In th= matter of disciplinary/penalty procesdings, grant of ben=fits under the ACP Schame shall be
subject to rules governing normal promotion. Such saszs shall, thereforz, be regulated undar the
provisians of relevant CCS(CTA) Rulzs, 1885 and instructions thareunder;

12. The proposed ACP Schemz cantemplatzs m=arely placzmant on personal basis in the higher pay-
scale/grant of finansial benefits only and shall not amount to actualfunctional promotion of the
smplayzes concerned. Sincs ardars regarding resasrvation in promation are applicable only in the case
of regular pramation, reservatian ordarslrostar shall not apply to th2 ACP Scheme which ghall extend its
benefits uniformly to all eligible SCIST employess also. However, at the time of ragularffunctional
(actual) promotion, the Cadre Contralling Autharities shall ensure that all reservation ord=rs ar= applied
strictly; :

i

13. Existing time-bound promotion schames, including in-situ promotion scheme, in various
HinistriesiDepartments may, as par choice, continu= to be operational far the concerned categories of
amployzes. Howevar, these schemes, shall not run concurrently with ths ACP Scheme. The
Administrative Ministry/Departmant -- not the employ=ses - shall have the option in the matter to shoose
between the two schemes, i.e. existing time-bound promotion scheme ar th= ACP Scheme, for various
categories of employees., However, in case of switch-aver from the existing time-bound promotion
schame to the ACP Scheme, all stipulations {viz. for promatian, redistribution of posts, upgradatian
invalving higher functional duties, et¢) mada undsr the former {existing] scheme would ceas= ta be
operative. Tha ACP Scheme shall hava ta bz adopted in its tatality;
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14.1n sase of an employ=s declared surplus in histher organisation and in case of transfers including
unilateral transfer on requsst, the regular s=rvice renderad by him/her in the previous organisation shall
be countzd along with hisher regular servicz in histher new organisation for the purpose of giving
financial upgradation under the Schame; and

13. Subject to Condition No. 4 above, in cases whers the smploysas have already completed 24 years
of reqular service, with or without a promotian, the second financial upgradation under tha ssheme shall
be granted diractly. Furthar, in order ta rationalise unequal level of staghation, benefit af surplus regular
service {not taken into account for the first upgradation under the scheme) shall be given at the
subsaquent stagz {second) of financial upgradatian under the ACP Scheme as a an= time measure. In
sther words, in raspect of smployees who have alrzady randered mors than 12 years but Izss than 24
years of regular service, while the first finansial upgradation shall b2 granted immediately, the surplus
regular s=rvice beyond the first 12 years chall alsa be counted towards the next 12 yzars of regular
service requirsd for grant of the s2cond financial upgradation and, consequ antly, they shall b=
considered for the second financial upgradation als> as and when they complete 24 years of regular
service Without waiting far -completion of 12 morz years of regular service after the first financial
upgradation already granted under the Schame.
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N -  No.35034/3/2008-Estt. (D) : ANNEXURE- 3 (2\”

¥ Government of India
Ministry of Personnel, Public Grievances and Pensions
{Department of Personnel and Training)

»»»»»

North Block, New Delhi, theA gt May, 2009

OFFICE MEMORANDUM

SUBJECT: - MODIFIED ASSURED CAREER PROGRESSION SCHEME (fMACPS) FOR THE
CENTRAL GOVERNMENT CIVILIAN EMPLOYEES.

RERFHR

The Sixth Central Pay Commission in Para 6.115 of its report, has recommended
Modified Assured Career Progression Scheme(MACPS). As per the recommendations,
financial upgradation will be available in the next higher grade pay whenever an
employee has completed 12 years continuous service in the same grade. However, not
more than two financial upgradations shall be given in the entire career, as was provided
in the previous Scheme. The Scheme will also be available to all posts belonging to
Group “A” whether isolated or not. However, organised Group "A” services will not be

covered under the Scheme

2. The Governmént has consideréd the recommendations of the Sixth Central Pay
Commission for introduction of 8 MACPS and has accepted the same with further
modification to grant three financial upgradations under the MACPS at intervals of 10,
20 and 30 years of continuous regular service .

3. The Scheme would be known as “MODIFIED ASSURED CAREER PROGRESSION.
SCHEME (MACPS) FOR THE CENTRAL GOVERNMENT CIVILIAN EMPLOYEES. This
Scheme is in supersession of previous ACP Scheme and clarifications issued there under
and shall be applicable to all regularly appointed Group “A”, “B”, and “C” Central
Government Civilian Employees except officers of the Organised Group “A” Service.
The status of Group “D" employees would cease on their completion of prescribed
training, as recommended by the Sixth Central Pay Commission and would be treated as
Group “C” employees. Casual employees, including those granted ‘temporary status’ and
employees appointed in the Government only on adhoc or contract basis shall not
qualify for benefits under the aforesaid Scheme. The details of the MACP Scheme and
conditions for grant of the financial upgradation under the Scheme are given in
Annexure-1. '

4. An Screening Committee shall be constituted in each Department to consider the case
for grant of financial upgradations under the MACP Scheme. The Screening Committee
shall consist of a Chairperson and two members. The members of the Committee shall
comprise officers holding posts which are at least one level above the grade in which-
the MACP is to be considered and not below the rank of Under Secretary equivalent in
the Government. The Chairperson should generally be a grade above the members of
the Committee. '

, :«i:gz-m;?s Admin ésﬁ:ra-fiivea'ﬁ"réhunai
- e g g
i VIS vy Comtd.P-2/-.

15 SFp 2009

: - Guwahati Bench
: METEFT o




o
| 2,
- -2- ’
5. The recommendations of the Screening Committee shall be placed before e, %
Secretary in cases where the Committee is constituted in the Ministry/Department é\‘// 2.
before the Head of the organisation/competent authority in other cases for approval. \4,{?} \P)
s,
6. In order to prevent undue strain on the administrative machinery, the Screening  \*

Committee shall follow a time-schedule and meet twice in a financial year — preferably
in the first week of January and first week of july of a year for advance processing of
the cases maturing in that half. Accordingly, cases maturing during the first-haif (April-
September) of a particular financial year shall be taken up for consideration by the
Screening Committee meeting in the first week of January. Similarly, the Screening
Committee meeting in the first week of July of any financial year shall process the cases
that would be maturing during the second-half (October-March) of the same financial
year.

7. However, to make the MACP Scheme operational, the Cadre Controlling
Authorities shall constitute the first Screening Committee within a month from the date
of issue of these instructions to consider the cases maturing upto 30" June, 2009 for

grant of benefits under the MACPS.

8.  In so far as persons serving in The Indian Audit and Accounts Departments are
concernied, these orders issue after consultation with the Comptroller and Auditor
General of India.

9.  Any interpretation/clarification of doubt as to the scope and meaning of the
provisions of the MACP Scheme shall be given by the Department of Personnel and
Training {Establishment-D). The scheme would be operational w.ef. 01.00.2008. In
other words, financial upgradations as per the provisions of the earlier ACP Scheme (of
August, 1999) would be granted till 31.08.2008.

10.  No stepping up of pay in the pay band ade pay would be admissible with,
regard to junior getting more pay than the seflor on account of pay fixation under
MACP Scheme. S

1. It is clarified that no_past cases would be te-opened,  Further, while
implementing the MACP Scheme, ﬂ%in_pgy scales on account of grant of
________ggr,_a?%m@uadtion under the old A cheme (of August 1999) and under the MACP

Scheme within the same cadre shall not be construed as an anoma&.
- S

12, Hindi versi ill follow.
indi version will follow a .
{ _S.}ainendt! Kumar;
Deputy Secretary to the Govt. Of India
To

All Ministries/Departments of the Government of India

Compd..P-3/-
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President’s Secretariat/Vice President’s Secretariat/Prime Minister's Office/Supreme
Court/Rajya Sabha Secretariat/Lok Sabha Secretariat/ Cabinet
Secretariat/UPSC/CVC/C&AG/Central Administrative Tribunal (Principal Bench), New
Delhi.

All attached/subordinate offices of the Ministry of Personnel, Public Grievances and
Pensions.

Secretary, National Commission for Minoritics.

Secretary, National Commission for Scheduled Castes/Scheduled Tribes

Secretary, Staff Side, National Council (JCM), 13-C, Ferozeshah Road, New Delhi

All Staff Side Members of the National Council (JCM)

Establishment (D) Section - 1000 copies

NIC, DoPT, North Block for up-loading of the OM in DoPT website.
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St ANNEXURE-

Guwahati Bench
TaRE AEde

MODIFIED ASSURED C.AREER PROGRESSION SCHEME (MACPS}

1 There shall be three financial upgradation s under the MACPS, counted from the
direct entry grade on completion of 19, 20 and 30 years service respectively. Financial
upgradation under the Scheme will be admissible whenever a person has spent 10 years
continuously in the same grade-pay.

2. The MACPS envisages merely placement in the(immediate next hvgber §rade§
in the hierarchy of the recommended revised pay bands and grade pay as given
3 of the first schedule of the CCS (Revised Pay) Rules, 200§ Thus, the
m at the time of financial upgradation under the MACPS can, in certain cases
where regular promotion is not between two successive grades, be different than what is
available at the time of regular promotion. In such cases, the higher grade pay attached

to the next promotion post in the hierarchy of the concerned cadreforganisation will be
given only at the time of regular promotion,

3.  The financial upgradation s under the MACPS would be admissible up-to the
highest grade pay of Rs. 12000/ in the PB-4.

4.  Benefit of pay fixation available at the time of regular promotion shall also be
allowed at the time of financial upgradation under the Scheme. Therefore, the pay shall
be raised by 3% of the total pay in the pay band and the grade pay drawn before such

* upgradation. There shall, however, be no further fixation of pay at the time of regular
promotion if it is in the same grade pay as granted under MACPS. However, at the time
of actual promotion if it happens to be in a post carrying higher grade pay than what is
available under MACPS, no pay fixation would be available and only difference of grade
pay would be made available, To illustrate, in case a Government Servant joins as a
direct recruit in’ the grade pay of Rs. 1900 in PB-t and he gets no promotion till
completion of 10 years of service, he will be granted financial upgradation under MACPS
in the next higher grade pay of Rs. 2000 and hiz pay will be fixed by granting him one
increment plus the difference of grade pay (i.e. Rs. 100). After availing financial
upgradatzon under MACPS, i the Government servant gets his regular promotion in the
hierarchy of his cadre, which is to the grade of Rs. 2400, on regular promotion, he will
only be granted the difference of grade pay between Rs. 2000 and Rs. 2400. No
additional increment will be granted at this stage.

5. Promotions earned/upgradations granted under the ACP Scheme in the past to
those grades which now carry the same grade pay due to merger of pay
scalesfupgradations of posts recommended by the Sixth Pay Commission shall be
ignored for the purpose of granting upgradations under Modified ACPS.

Conad, P-5¢-
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Hhustration-1

The pre-revised hierarchy (in ascending order) in a particular organization was
under:-

~ Rs. 5000-8000, Rs. 5500-9000 & Rs, 6500-10500.

(8) A Government servant who was recruited in the hierarchy in the pre-revised pay
scale Rs. 5000-8000 and who did not get a promstion even after 25 years of
service prior to 1.1.2006, in his case as on 1.1.2006 he would have got two financial
upgradations under ACP to the next grades in the hierarchy of his organization,
i€, to the pre-revised scales of Rs. 5500-9000 and Rs, 6500-10500.

(b)  Another Government servant recruited in the same hierarchy in the pre-revised
scale of Rs. 5000-8000 has also completed about 25 years of service, but he got
two promotions to the next higher grades of Rs. 5500-9000 & Rs. 6500-10500
during this period.

In the case of both (a) and (b) above, the promotions/financial upgradations
granted under ACP to the pre-revised scales of Rs. 5500-9000 and Rs. 6500-10500 prior
to 1.1.2006 will be ignored on account of merger of the pre-revised scales of Rs. 5000-
8000, Rs. 5500-9000 and Rs. 6500-10500 recommended by the Sixth CPC. As per CCS
(RP) Rules, both of them will be granted grade pay of Rs. 4200 in the pay band PB-2.
After the implementation of MACPS, two financial upgradations will be granted both in
the case of (a) and (b) above to the next higher grade pays of Rs. 4600 and Rs. 4800 in
the pay band PB-2. | . ' '

6. In the case of all the employees granted financial upgradations under ACPS tili
01.01.2006, their revised pay will be fixed with reference to the pay scale granted to them -.
under the ACPS, ‘ '

6.1 In the case of ACP upgradations granted between 01.01.2006 and 31.08.2008, the
Government servant has the option under the CCS (RP) Rules, 2008 to have his pay
fixed in the revised pay structure cither (a) w.ef. 01012006 with reference to his pre-
'~ revised scale as on 01.01.2006; or (b) w.ef. the date of his financial upgradaticn under
ACP with reference to the pre-revised scale granted under ACP. In case of option {b),
he shall be entitled to draw his arrears of pay only from the date of his option i.. the
date of financial upgradation under ACP.

6.2 In cases where financial upgradation had been granted to Government servants in
the next higher scale in the hierarchy of their cadre as per the provisions of the ACP
Scheme of August, 1999, but whereas as a result of the implementation of Sixth CPC’s
recommendations, the next higher post in the hierarchy of the cadre has been upgraded
by granting a higher grade pay, the pay of such employees in the revised pay structure
will be fixed with reference te the higher grade pay granted to the post. To illustrate, in
the case of Jr. Engineer in CPWD, who was granted 1 ACP in his hierarchy to the grade
of Asstr. Engineer in the pre-revised scale of Rs.6500-10500 corresponding to the revised
grade pay of Rs.4200 in the pay band PB-2, he will now be granted grade pay of
Rs.4600 in the pay band PB-2 consequent upon upgradation of the post of Asstt. Enggs.
in CPWD by granting them the grade pay of Rs.4600 in PB-2 as a resukt of Sixth CPC's
. recommendation. However, from the date of implementation of the MACPS, all the
financiz! upgradations under the Scheme should be done strictly in accordance with the
hierarchy of grade pays in pay bands as notified vide CCS (Revised Pay) Rules, 2008,

o

Comd. P-6/-



. a2 Vith regard to fixation of his pay en grant of promotion/financial upgradatio‘
under MACP Scheme, a Government servant has an option under FR22 (1) (a) (1) to g
his pay fixed in the higher post/ grade pay either from the date of his &
promotionfupgradation or from the date of his next increment viz. 1* July of the year)
The pay and the date of increment would be fixed in accordance with clarification no.2|:
of Department of Expenditure’s O.M. No.1/1/2008-1C dated 13.09.2008.

8. Promotions earned in the post carrying same grade pay in the promotional
hierarchy as per Recruitment Rules shall be counted for the purpose of MACPS.

81  Consequent upon the implementation of Sixth CPC's recommendations, grade
pay of Rs. 5400 is now in two pay bands viz,, PB-2 and PB-3. w;ﬂ\
in PB-2 and Rs.5400 in PB-3 shall be treated as separate grade pays- for the purpose of
grant of upgradations under MACP Scheme.

9. TRegular service’ for the purposes of the MACPS shall commence from the date
of joining of a post in direct entry grade on a regular basis either on direct recruitment
basis or on absorptionfre-employment basis. Service rendered on adhoc/contract basis

before regular appointment on pre-appointment training shall not be taken into-

reckoning, However, past continuous regular service in another Government
Department in a post carrying same grade pay pnor to rcgu]ar appomtment in a new
Department, without a break, shall also be counted towards qualifying reguiar service
for the purposes of MACPS only (and not for the regular prometions). However,
benefits under the MACPS in such cases shall not be considered till the satisfactory
completion of the probation period in the new post.

10.  Past service rendered by a Government employee in a State Government/statutory
body/Autonomous body/Public Sector organisation, before appointment in the
Government shall not be counted towards Regular Service.

. ‘Regular service’ shall include all periods spent on deputation/foreign service,
study leave and all other kind of leave, duly sanctioned by the competent authority.

12 The MACPS shall also be applicable to work charged employees, if their service
conditions are comparable with the staff of regular establishment.

13.  Existing time-bound promotion scheme, including in-situ promotion scheme, Staff
Car Driver Scheme or any other kind of promotion scheme existing for a particular
category of employees in a Ministry/Department or its offices, may continue to be
operational for the concerned category of employees if it is decided by the concerned
administrative authorities to retain such Schemes, after necessary consultations or they
may switch-over to the MACPS. However, these Schemes shall not run concurrently
with the MACPS.

4.  The MACPS is directly applicable only to Central Government Civilian employees.
1t will not get automatically extended to employees of Central Autonomous/Statutory
Bodies under the admmistrative control of a Ministry/Department. Keeping in view the
rmancml lmpucatlons mvowea, a consdicus deublun ins tha regard ana!! h&"“ te l"’ *“L"’“
by the respective Governing Body/Board of Directors and the administrative Ministry

concerned and where it is proposed to adopt the MACPS, prior concurrence of Ministry
of Finance shall be obtained.

Contd -7/
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5. If a financial upgradations under the MACPS is deferred and not allowe
years in -a grade pay, due to the reason of the employees being unfit or dod (o
departmental proceedings, etc., this would have consequential effect on the subsequen §
financial upgradation which ‘would also get deferred to the extent of delay in grant of ™%
firet financial upgradation.

6. On grant of financial upgradation under the Scheme, there shall be no change in
the designation, classification or higher status. However, financial and certain other
benefits which are linked to the pay drawn by an employee such as HBA, aflotment of
Government accommodation shall be permitted.

17. The financial upgradation would be on non-functional basis subject to fitness, in
the hierarchy of grade pay within the PB-1, Thereafter for upgradation under the MACPS
the benchmark of ‘good’ would be applicable till the grade pay of Rs. 6600/ in PB-3.

The benchmark wilf be ‘Very Good’ for financial upgradation to the grade pay of Rs.
7600 and above,

18.  In the matter of disciplinary/ penalty proceedings, grant of benefit under the
MACPS shall be subject to rules governing normal promotion. Such cases shall,
therefore, be regulated under the provisions of the CCS (CCA} Rules, 1965 and
instructions issued thereunder. '

19 The MACPS contemplates merely placement on personal basis in the immediate
higher Grade pay /grant of financial benefits only and shall not amount to

actualffunctional promotion of the employees concerned, Therefore, no reservation
orders/roster shall apply to the MACPS, which shall extend its benefits uniformly to all
eligible SC/ST employees also. However, the rules of reservation in promotion shall be
ensured at the time of regular promotion. For this reason, it shall not be mandatory to
associate members of SC/ST in the Screening Committee meant to consider cases for -
grant of financial upgradation under the Scheme.

20.  Financial upgradation under the MACPS shall be purely personal to the employee
and shall have no relevance to his seniority position. As such, there shall be no
additional financial upgradation for the senior employees on the ground that the junior
employee in the grade has got higher pay/grade pay under the MACPS,

2l.  Pay drawn in the pay band and the grade pay allowed under the MACPS shall be
taken as the basis for determining the terminal benefits in respect of the retiring
employee, : A

22. if Group “A” Government employee, who was not covered under the ACP
Scheme has now become entitled to say third financial upgradation directly, having
completed 30 year's regular service, his pay shall be fixed successively in next three
immediate higher grade pays in the hierarchy of revised pay-bands and grade pays
allowing the benefit of 3% pay fixation at every stage. Pay of persons becoming eligible
for second financial upgradation may also be fixed accordingly.

Cantd. -8/~
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23.  In case an employee is declared surplus in histher organisation and appainted gﬁ
the same pay-scale or lower scale of pay in the new organization, the regular seitvice
rendered by him/her in the previous organisation shall be counted towards the re glar;

oy VY
- service in his/her new organisation for the purpose of giving financial upgradation U‘Y“’gleﬁ::

s
the MACPS. ¢
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24, In case of an employee after getting promotion/ACP seeks unilateral transfer on a..... - =~
lower post or lower scale, he will be entitled only for second and third financial

upgradations on completion of 20/30 years of regular service under the MACPS, as the

case may be, from the date of his initial appointment to the post in the new

organization,

25.  1f a regular promotion has been offered but was refused by the employee before
becoming entitled to a financial upgradation, no financial upgradation shall be allowed
as such an employee. has not been stagnated due to lack of opportunities. If, however,
financial upgradation has been allowed due to stagnation and the employees
subsequently refuse the promotion, it shall not be a ground to withdraw the financial
upgradation. He shall, however, not be eligible to be considered for further fnancial
upgradation till he agrees to be considered for promotion again and the second the next
financial upgradation shall also be deferred to the extent of period of debarment due to
the refusal. ’

26.  Cases of persons holding higher posts purely on adhoc basis shall also be
considered by the Screening Committee alongwith others. They may be allowed the
benefit of financial upgradation on reversion to the lower post or if it is beneficial vis-a-
vis the pay drawn on adhoc basis.

27.  Employees on deputation need not revert to the parent Department for availing
the benefit of financial upgradation under the MACPS. They may exercise a fresh option _
to draw the pay in the pay band and the grade pay of the post held by them or the pay
plus grade pay admissible to them under the MACPS, whichever is beneficial.

28.  Tlustrations

A (i) I a Government servant (LDC) in PB-1 in the Grade Pay of Rs.1900 gets
his first regular promotion (UDC) in the PB-l in the Grade Pay of Rs.2400
on completion of 8 years of service and then continues in the same Grade
Pay for further 10 years without any promotion then he would be eligible
for 2™ financial upgradation under the MACPS in the PB-l in the Grade

Pay of Rs.2800 after completion of I8 years (8+10 years).

() In case he does not get any promotion_thereafter, then he would get 3"
financial upgradation in the PB-Il in Grade Pay of Rs.4200 on completion
of further 10 years of service i.e. after 28 years (8+10+10).

() However, if he gets 2™ promotion after 5 years of further service in the
pay PB-l in the Grade Pay of Rs.4200 (Asstt. Grade/Grade “C") ie. on
completion of 23 years (8+10+5years) then he weould get 3™ financial
upgradation after completion of 30 years i.c. 10 years after the 2™ ACP in
the PB-11 in the Grade Pay of Rs.4600.

Contd...P-0/f-
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In the above scenario, the pay shall be raised by 3% of the total pay in the
Pay Band and Grade Pay dvawn before such upgradation. There shall,

however, be no further fixation of pay at the time of regular promotion if

it is in the same Grade Pay or in the higher Grade Pay. Only the
difference of grade pay would be admissible at the time of promotions.

If a Government servant (LDC) in PB-l in the Grade Pay of RsJ900 is
granted 1™ financial upgradation under the MACPS on completion of 10
years of service in the PB-1 in the Grade Pay of Rs.2000 and 5 years later
he gets 1™ regular promotion (UDC) in PB-1 in the Grade Pay of Rs.2400,
the 2™ financial upgradation under MACPS (in the next Grade Pay w.r.t.
Grade Pay held by Government servanit) will be granted on completion of
20 years of service in PB-l in the (Jradie Pay of Rs.2800. On completion of
30 years of service, he will get 3™ ACP in the Grade Pay of Rs. 4200.
Howe.rver if two promotions are earned before completion of 20 years,
only 3™ financial upgradation would be admlsmbue on completlon of 10
years of service in Grade Pay from the date 2™ promotion or at 30" year
of service, whichever is earlier.

If a Government servant has been granted either two regular promotions
or 2™ Pmanclaﬂ upgradation under the ACP Scheme of August 1999 after
completion of 24 years of regular service then only 3™ financial
upgradation would be admissible to him under the MACPS on completion
of 30 years of service provided that he has not earned third promotion in
the hierarchy.

(S ]am i dm Kum f?’v.l.:.%,";,_
Deputy Secretary to the Govt. Of India
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Para 28(A)(i)&(ii)
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2" ACP on
completion of
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same  Grade
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yrs =18 years).

2400

2800

'
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completion of
further 10
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same  Grade
Pay (i.e. 18410

yrs =28 years).
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JLLUSTRATIONS
Para 28(iii)(B)
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240¢ | » | promotion on
completion of B
years.
2% ACP on
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same Grade Pay
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Para 28(B)
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Sir,
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- REGD. POST '
No.COB/GKN/PC/08-09/ [ S22 o
Government of India, MHA

~ . Tribhur
Office of the Circle Organiser, {5aniral Ac%memsimwe
SSB Balemu Circle , CWW wiEs “arEawt

Distt .. West Kameng (AP)

Dated, 17" September’2008.
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The Director General,SSB
Force Har., New Delh.
[Tkvavgcx PPl Charme >
Apvpeal for redress of Genuine Grievances against the anomalies in the Pay

Scale of Circle Organizer’s ( Group B, Gazetied Executive Cadre ) of SSB
as per 6™ Pay Commission’s recommendation.

T AN

With humble submission [ am to put forward herewith the following

genuine grievances being faced by the Circle Organisers of SSB after the implementation
of the recommendations of 6™ the Pay Commission .

In the 6™ pay Commission’s recommendation, there has been a total
neglect towards the post of Circle Organiser, SSB which is a Group B
,Gazetted Executive Cadre and the entry grade to the SSB Area wing
executive Cadres. '

ii)  Where as, the Inspectors and Subedar Major( Group C non-Gazetted

Supervisory Cadre) in CPMFs have been upgraded to the scale of
Rs.7,450-11,500/-( Grade Pay Rs.4,680/-) in S-13 and Rs.7,500-

- 12,000/-( Grade Pay Rs.4,800/-) in S-14 , the Circle Organiser’s have
been placed in the Pay Bend of Rs.6,500-200-10,500( S-12), with

- Grade Pay of Rs.4,200/- in PB-2. Even the ACIO-I( again Group C
Non-Gazetted Post) in the Intelligence Bureau have aiso been upgraded
to the pay scale of Rs.7,450-11,500/- with the grade pay of Rs.4,600/-.

i11)  Being in the same organization and working in the same area of

jurisdiction it will definitely create a lot of Administrative difficulties
in the working of Circle Organisers , if, inspite of being Group B
Gazetted Executive Cadres, they were places below Inspectors at least
in case of pay Bend/Grade Pay :

iv) At the present mnc‘mre no one ¢an denv hat, the ano"na]v in the pay

Scale of Circie Organiser’s as per the 6™ Pay Commissions <
Recommendation is due to the non projection of the post of Circle

Organiser’s as Group B Gazetied Executive Cadre by the depariment to
the Pay Commission. ‘
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V) The Circle Organisers like me ,wha were selected through LDCE from
among the Sub-Inspectors of SSB, have crossed double competitive
exeminations fer sefection as Circle Organisers of SSB . 1™ during the
selection for the post of Sub Inspectors from open competitive
examinaticn and than through LDCE from amongst the ¢ligible Sub
Inspectors through departmental examination/Test. Unfortunately, it is
a fact the , the Sub Inspectors who have failed to qualify for selection to
the post of Circle Crganiser in SSB are now getting every benefit from
the department including promotions to serve in the same organization
in ranks like Senior ACs or DCs. The reason for explaining the above
fact is not to criticize such Sls, but o explain that , there is definitely
insufficient input at the higher levei with regards to Circle Orgamsers of
SSB , because of which the situations as pointed out at point No (i1)
might have arised.

«d

.
Nex e’

Ae nor tha racammendatinn ‘Fﬂne 6 Pa}r Curnrnl 1011 , thore nra

s per the recommendation of th there are
provision of ACP after every 10% 20™ and 30™ vear of service.
Unfortunately, at the same time the financial benefit under ACP will be
the immediate next higher Grade Pay in the hierarchy of revised Pay
bands and Grade pay being recommended. Under such ACP provisions
if the Circle Organiser’s are placed in the Grade Pay of 4,200 in PB -2,
the junior Circle Organisers of the department will get the benefit of the
1% ACP after 10" years of servxce with increase in the Grade Pay to
Rs.4,600/- , 2" ACP after 20" year of service will snve Grade pay of
Rs.4,800/- and the 3 ACP after compietion of 30" years of service
will give Grade Pay of Rs,5,400/- where as , the Circle Organisers who
have got the ACP under the previous system have acquired the Grade
Pay of Rs.5,400/- immediately after completion of 12 years of service.
Being in the same rank , I think, this simple equation is more than
enough to justify that the present scale of pay and Grade Pay given to
Circle Organisers is nothing but an action of immature decision.

vii) There has always been announcements on the part of Govt. for more
facilities etc to intelligence organizations for better functioning. It is
definitely effective with regards to the organizers like IB/SB etc., where
as, we the Circle Organisers of SSB inspiie of working in the similar
nature of jOb are just deprived again and again. It is a fact that Salary of

‘Govt. employee is the key motivational factor . If one is paid less or
paid disproportionate to its lower rank , there 1s every posstbility that ,
the things may not run smoothly , specialiy in the field of Intelligence

- . . m
", \ o\ 2.\ work. Unfortunately , in the case of Cirele Organiser’s of SSB . the 6
- ’ < . . .
39 %‘,"ﬁ; Pay Commission has just failed to motivate we people to work
%%_}f £ ¥\ properly with cool mind.
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: “/. l In view of above points and situations , I would like to suggect following
pptions to find a good solution to the problem piease.:

(a) Circle Organiser’s( Group B, Gazetted Executive Cadre) of SSB be
aliowed pay of at least Rs.7,500-12,000(PB-2), Grade Pay
Rs A. RON/-we f vﬁl/f‘ﬂ 2004 so that ﬂf':ronnh the next 1qt ACP ajl
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the Llrcle Organiser’s can go equally at per Grade Pay Rs.5,400/- .
(b) If the department is not convinced/Satisfied to consider the point (a)
as above , the Circle Organiser’s may be separated from “Sashastra
Seema Bal” and adjusted in other civil departments of Government
of India , or
(¢) Ashas been suggested by Shri B L.Vohra, IPS Former DG,SSB,
in SSB Samachar 45 Anniversary Special ”0“8 in his article “SSB ,
As Tknow it” , the Circle Organisers may be allowed to be
gainfully adopted in Civil Defence Organisation .

3 aw 4

It 1s therefore requested, to kindly look into the matter and consider
the same sympathetically , with the view to alieviate the grievances
of the Circle Organisers of SSB as prayed above please.

It is further requested that, the exercise of the Option for
implementation of 6™ pay commissions may be kept in abeyance till
the settlement of the matter.

Yours faithfully,

Wﬁﬁ |8
' ( GKNATH)
. ' ' Circie Organiser,SSB Balemu Circie
Dirang Area ( AP)

Advance Copy forwarded to : | ( N

. The Home secretary, MHA , . L/ 4
Government of India for favour of information and necessary action "
please

2. The Director General, SSB for favour of mformation with request to
initiate the matter with MHA please.
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IN THE CENTRAL ADMINISTRATIVE TRIBUNAL, GUWAHATI BENCH

NEANRO A TR Y LN IR =t

Original Application No.190/20009.

“\/ Sri Gobinda Kumar Nath

...... Applicant

- Versus -

Union of India & Ors.

...... Respondents

IN THE MATTER OF

Written statement Submitted by the
Respondents No. l o 2

WRITTEN STATEMENT

The humble answering respondents

Submit their written statement as

follows :

1 (a) - That I, Nilambar Buragohain son late Mohan Chandra
Buragohain aged about 56 years, working as Deputy Inspector General at

f’)’ 95'3" Frontier Hqr. SSB Guwahati, resident of A-10, Games village, Guwahati,
Q,UD

e

0.5 Assam having gone through a copy of the application served on me, and
prtT

) K o have understood the contents thereof. Save and except whatever is
\QD)"\

specifically admitted in the written statement, the contentions and
statements made in the application may be deemed to have been denied. I

am competent and authorized to file the statement on behalf of all the
respondents.
WJ—&J‘ N Sevvr

P,L\u./‘ -

N Dy Inspettor General
[0 p Ftr. HQ. S88, (Mid +)
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(b) The application is filed unjust and un'§ustaiﬁal§1é‘bdfh~-on‘facts
and in law.
(c) That the application is also hit by the principles of waiver
estoppel and acquiescence and liable to be dismissed.
(d) That any action taken by the respondents was not stigmatic and

some were for the sake of public interest and it cannot be said that the
decision taken by the Respondents, against the applicant had suffered from

vice of illegality.

2. That with regard to the statements made in para 1 of the
Original Application the answering respondents beg to state that subsequent
to recommendation of the 6% CPC and in supersession of the Assured Career
Progression Scheme (ACP) the Modified Assured Career Progression Scheme
(MACP) was notified by the Government vide O.M. I;Io.dated 19.5.2009. In
the erstwhile ACP Scheme Group ‘B’, ‘C’ & D’ employee on completion of 12
and 24 years of regular service were entitled to first and second financial

upgradation in their respective hierarchy subject to fulfillment of other laid

down conditions. Whereas, in the MACP Scheme the number of financial

upgradation have been ig:reased from two in the ACP to three. Besides,

>

increasing the number of pay upgradation, the Group ‘A’ has also been
included in the list of beneficiaries through the MACP. In the MACP, an

employee completing 10, 20 and 30 years of regular service and subiject to

————

fulfillment of other laid down conditions is entitled to the first, second and
third pay upgradation in the hierarchy of their respective Pay Band and

attached Grade Pay.

A

Dy. Inspecror Generzl
Ftr. HQ. ¥SB, (Muri~)

Guwakbati.
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It is further worthwhile to menﬁ/dn here that vide para 11 of the
MACP Scheme, notified in supersession of the erstwhile ACP Scheme, it has

cases would be_re-opened and that while

TTITIE

been amply clarified that no past

i -

implementing the = MACP Scheme, the differences in pay scales on
account of grant of financial upgradation under the old ACP scheme and
under the MACP Scheme within the same cadre shall not be construed as an

anomaly.

Apart from this the MACP Scheme is a policy decision of the
Government of India which is applicable to all the Central Government
employees unanimously and has been issued in supersession of the
erstwhile ACP Scheme. The \pf?}ie.r of theﬁapﬁphcant fqr quashlngthe MACP
Scheme and for granting him financial upgradation under the provisions of

the ACP Scheme is untenable as the provisions of the erstwhile ACP Scheme

1S no more in existence as on date.

3. - That with regard to the statements made in paragraphs 2, 3,
4.1, 6 & 7 of the Original Application the answering respondents beg to offer
no comment and do not admit anything which is beyond the record. The

applicant may be put to strict proof thereof.

4. That with regard to the statements made in paragraphs 4.2, 4.6
& 4.7 of the Original Application the answering respondents beg to state that
those are admitted being matter of record. The applicant has joined in SSB

on 31.5.1991 as Sub Inspector (Pioneer).

" Inspector General
Ftr. HQ. SSB, (MH a)
Guwahati.



S. That with regard to the stéteme ts_n ?"a{de in para4.3 of the

‘Original Application the answering respondents beg to state that the

applicant has appeared and qualified in PET/Written Test through Limited

Departmental Competitive Examination for the post of Circle Organiser vide

Force Hqrs Order No.6/SSB/A2/94(5)-11 dated 1.05.1998 and joined his

duty on 11.11.1998 as Circle Organiser at Tezu Circle of AP Division.

6. That with regard to the stateménts made in para 4.4 of the
Original Application the answering respbndents beg to state that the same is
incorrect and denied vehemently. In fact promotion of Circle Organisers/
Sub Area Organisers/ Joint Area Organisers to the next higher rank is being
considered regularly as per availab'ilify of vacancy and' suitability of the
incumbents. Recently a DPC was held on 10.9.2009 to consider the cases df
Circle Organiser in the pay scale of PB-2 Rs. 9300-34800/- + GP Rs. 4200
(now 4600). for their empanelment and eventual promotion as Sub Area
Organiser in the pay scale of PB-3 Rs.15600-39100/- + GP Rs.5400 /- for the
vacancyl year 2009-2010 and as per the recommendation of DPC, 08 Circle
Organisers have been promoted to the rank of Sub Area Organiser and
accordingly their promotion order has been issued vide Force Hgrs. Order

No.7/SSB/Pers-1/2009(7)-8066-8118 dated 12.10.2009.

Apart from this in the revised Recruitment Rules it has been

proposed that the post of Sub Area Organiser will be -filled 100 % by
L W — —

promotion from Circle Organiser instead of the 75 % quota presently being

———

followed presently as the RRs in vogue, in an attempt to get the promotional
avenues of the COs explored to the optimum. Once the revised RRs ar
notified, 22 Circle Organisers will get promotion to the next higher grade i.e

Sub Area Organiser immediately.

Inspector General

Ftr. HQ. SSB, (MHA)

Guwabhati.
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7. That with regard to the statements maq_‘_e_,')in para4.5 of the

Original Application the answering respondents beg to state that the pay of
the appiicant has been revised as per the 6t Central Pay Commission
recommendation which was approved by Government of India under Central
Civil Services (R;:Vised Pay) Rules, 2008. As per the recommendation of 6th
CPC COs has been placed in PB-2 in the pay scale of Rs.9300-34800/- with

grade pay of Rs. 4600/-.

8. That with regard to the statements made in para 4.8 of the
Original Application the answering respondents beg to state that the same is
admitted to the extent thét vide the MACP Scheme Govt. employees has
been benefited by three financial upgradation in the service tenure in place
of the two applicable in the erstwhile ACP Scheme. The contention of the
applicant that incumbent are not entitled to higher pay band is factually
incorrect. In fact where no further hierarchy in terms of Grade Pay exists in
the existing Pay Band, the effected Officer/ officials are being granted the

Grade Pay in the higher Pay Band.

9. That with regard to the statements made in para 4.9 of the
Original Application the answering respondents beg to state that the
Government of India after careful consideration of the recommendation of
the 6% CPC took a policy decision to notify the MACP Scheme in
supersession of the erstwhile ACP Scheme to extend maximum benefits to its

employees. There can be no comparative study of the benefits of erstwhile

——

ACP Scheme and the present MACP Scheme. If the erstwhile ACP Scheme

v Inspector Generel
Fee. MQ. SEB, (MHA)
Guerehaths
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provisioned for 02 financial upgradation the MACP \"'Sgher‘fié. i:)fovides for
three. Apart from this Group ‘A’ officers have also been included in the list of
beneficiaries in the MACP Scheme which was missing in the erstwhilé ACP

Scheme. In fact the applicant will enjoy the third pay upgradation even after,

his promotion to Group ‘A’ post which was not available in the erstwhile ACI;

Scheme.

10. That with regard to the state.ments made in para 4.10 of the
Original Application the answering respondents beg to state that as per
Department of Expenditure, Implementation Cell, Ministry of Finance, New
Delhi Order F.O. 1/1/2008-IC dated 13.11.2009, the post which were in the
pre-revised scale of Rs. 6500-10500/- as on 01.01.2006 and which were
granfced the normal replacement pay structure of grade pay of Rs. 4200/- in
the pay band PB-2, will be granted grade pay of Rs. 4600/- in the pay band
PB-2 corresponding to the pre-revised scale of Rs. 7450-1 1560/ - w.e.f.
01.01.2006. Hence, the Grade Pay of Circle Organiser has been upgraded
from 4200/- to 4600/- in PB-2 Rs. 9300-34800/- with effect from
01.01.2006. Since the Grade Pay of Circle Organisers has been upgraded
from Rs. 4200 to Rs. 4600 in PB-2, therefore, Circle Organisers who have
completed 10 years of service as on 01.09.2008 in the grade will be granted
grade pay of Rs. 4800/- on grant of 1st financial upgradation under the

Modified Assured Career Progression Scheme (MACPS) instead of Rs. 4600/ -.

11. That with regard to the statements made in para 4.11 of the

Original Application the answering respondents beg to state that as per Para

nspegior General
Ree. HQ SEB, (MHA)
Guwehati
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dated 19.5.2009 “the Modified Assured Career Progression écheme (MACPS)
would be operational w.e.f. 01.09.2008. In other words, financial up-
gradation as per the provisions of the earlier ACP Scheme ( of August, 1999)

would be granted till 31.08.2008.

12. That with regard to the statements made in para 4.12 of the
Original Application the answering respondents beg to reiterates the reply

given in the preceding paragraphs for the sake of brevity.

13. That with regard to the statements made in para 4.13 of the
Original Application the answering respondents beg to state that the

principle of “Equal Pay for Equal Work” was duly maintained in the erstwhile

ACP Scheme and has been squarely covered in the present MACP Scheme.

No comparison of the benefits of the two Schemes can be drawn being a

policy decision of the Government of India and applicable to all Central

Government employees unanimously. In the present MACP Scheme the

applicant, will enjoy three (03) financial upgradation in his service career
subject to fulfillment of other laid down conditions in place of the two (02)

provisions in the erstwhile ACP Scheme.

14. That with regard to the statements made in para 4.14 of the
Original Application the answering respondents beg to state that it is not
correct that due to Modified Assured Career Progression Scheme (MACPS)

dated 19.5.2009 the service condition of applicant has been changed. Under

Dy. Inspector General
Ftr. HQ SSB. «Mia)
Guwabati.
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the previous ACP Scheme of August 1999, the financial %ﬁgradation have

been granted to next hierarchy pay scale of promotional post however, under
the MACP Scheme of May 2009 the financial up-gradation have been granted
to immediate next higher grade pay. It is further submitted that the
entitlements availed by the employees out of the earlier ACP Scheme cannot
be compared with those being availed presently under the MACP Scheme.
Further, it has been categorically clarified by the Ministry of Personnel,
Public Grievances and Pensions (Department of Personnel & Training) in

their O.M. dated 19.5.2009 that “no pé.st cases would be re-opened”. In

this context opera 11 of the Annexures-3 to the O.A. instant may kindly be

referred to.

Moreover, status of employees drawing higher grade pay on ACP
Scheme/ MACP Scheme will remain unchanged. There is no relation of
Grade Pay/ Pay scale of a particular rank with Grade Pay granted on
MACPS. The financial upgradation is being granted to employee on personal

basis after completion of the stipulated years of regular service.

15. That with regard to the statements made in para 4.15 of the
Original Application the answering respondents beg to state that the same is
incorrect. Representations submitted by Cifcle Organisers regarding
an'omalies in pay scale of COs have been examined and a proposal for
upgradation of pay scale of Circle Or-;ganiser from Rs. 6500-10500/- to Rs.
7500-11500/- replacement pay scale in pay band-2 in the pay scale of Rs.

9300 - 34800/- with grade pay Rs. 4800/- was taken up with MHA for

~ Tospettor General
Ftr. HQ. SSB, (MHA)
Guwabhati.



approval of the competent authority by MHA have returned the ’i:)roposal with
the remarks that the proposal have been examined in MHA in
consultation with Ministry of Finance and the request of SSB for grant
of grade opay of Rs. 4800/- in pay band-2 in respect of Circle Organiser
have not been agreed fo. However, it has now been decided to authorize the
Grade pay of Rs. 4600/- to the Circle Organisers in SSB with effect from
01.01.2006 as per Department of Expenditure, Implementation Cell,
Ministry of Finance, New Delhi Order F. No.1/1/2008-IC dated 13.11.2009
which interalia mean that they will be entitled to the Grade Pay of Rs.
4800/- on attaining the eligibility zone for grant of the first financial

upgradation under the MACP Scheme.

16. That with regard to the statements made in paragraphs 4.16 to
4.18 of the Original Application the answering respondents beg to state that
those are mere repetition of the averments made earlier which have been

replied suitably and the same is reiterated here for the sake of brevity.

17. That with regard to the statements made in paragraphs 5.1 to
5.7 of the Original Application the answering respondents beg to state that
no sustainable grounds have been made out by the applicant. The

respondents have rightly placed the applicant in the Pay Band 2 with Grade

Pay of Rs. 4600/- with effect from 01.01.2006 and further authorized the

R SRS e 4 —————————

Grade Pay of Rs. 4800/- on attaining the eligibility zone for grant of first

————

) B
financial upgradation under the provisions of the MACP Scheme in vogue.

DY Tospector General

Ftr. HQ S§8B, (MHA)

Guwabati.
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The MACP Scheme has been formulated exclusively in supersession of the
erstwhile ACP Scheme and no comparative study of the two different
Schemes can be drawn at this stage. Moreover, it has been categorically
mentioned in the MACP Scheme that no past cases would be re-opened while

implementing the provisions of the MACP Scheme.

18. That the application filed by the applicant has no merit which

may be dismissed with costs.

19. That the reply has been made bonafide and for the ends of

justice and equity.

It is therefore humbly prayed
before this Hon’ble Tribunal that the
present application filed by the applicant

may be dismissed with costs.

Dy £dspecior Generel

Fie. HQ. S8B, (Mt A)

Guwrohati.
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VERIFICATION
I, Nilambar Buragohain son late Mohan Chandra Buragohain
aged about 56 years, resident of A-10, Games village, Guwahati, Assam
working as Deputy Inspector General at Fl:oritier Hqr. SSB Guwabhati, duly
authorized and competent officer of the answering respondents to sign this
- verification, do hereby solemnly affirm and verify that the statements made

iy lag51F .
in paras%1,§¥U __ are true to my knowledge, belief and information &

those made in para = being matter of record are true to my

knowledge as the legal advice and I have not suppressed any material facts

and I sign this verification on this ___ 2 44 day of February 2010 at Quav-tAt

Fee. BQ SOB. (MHA) -
Guwoheti.
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IN THE MATTER OF < A
‘Original Application No.190/2009. » 1
Sri Gobinda Kumar Nath = x
...... Applicant =
- Versus - .
. Y
Union of India & Ors.
...... Respondents
IN THE MATTER OF
Order dated 06-08-10 passed in O.A. -
190/2009  whereby. this Hon’ble
Tribunal was pleased to direct the
Respondent to file an affidavit.
-And-
v -
IN THE MATTER OF
‘The compliance report or Affidavit
whether 'the post in question is a
combatant or civilian.
D —
B‘w\l {
% ‘ W The aforesaid Respondent most respectfully sheweth:
0

1 . The applicant in the instant O.A. has challenged the provisions of the
Modified Assured Career Progression (MACP) Scheme. The applicant was

appointed as a Sub-Inspector (Pioneer) in the Sashastra Seema Bal (SSB)
vide order dated 31/05/1991.

tor General
tr HQ. $3B, (MHA)
Guwohati,
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- Subsequently, on completion of 6 years of 'service’  the
petitioner/applicant joined as Circle Organiser on 11/11/1998 after

qualifying Limited Departmental Competitive Examination.

2. That the Applicant/Petitioner being a Circle Organiser in SSB is
holding a Civil Post under Central Civil Service (CCA) Rules 1965 and as
such the Applicant is not governed by the Sashastra Seema Bal (SSB) Act,
2007 in any purpose.

3. That this affidavit has been made as a piece of evidence that the

Applicant in the aforesaid O.A is holding a civil post in SSB.

4.  That this petition is made bona-fide and for the ends of justice and

equity.

fer, HQ SEB, (MH q)
Gowokott,

/go




aged about 56 years and at present working as Deputy Inspector General at
Frontier Hqr. SSB Guwahati do hereby solemnly affirm and declare as

follows :-
1. That I Nilambar Buragohain, Deputy Inspector General and I am fully
conversant and acquainted with the facts and circumstances of the case and

competent to swear this affidavit as I am fully authorized to file this affidavit.

2. That the statement made in paragréph 164 are true to my

knowledge and belief based on records. I have not suppressed any material

facts before this Hon’ble Tribunal.

And I sign this affidavit on. this 26t day of August 26, 2010 at

Guwahati.

. PONEKNT
. Dy fospector General
Idenuﬁed‘ by Ftr. HQ. SSB, (MHA)

/%Lg Guuoaohati.

(M. & Ahmed, CGSC)




