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reply is to be filed during the course of the

Leamed proxy counsel states that

day and copy of the same to be served on
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if any, may be filed by the Applicant before
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CENTRAL ADMINISTRATIVE TRIBUNAL
GUWAHATI BENCH

Original Application No.182 of 2009

DATE OF DECISION: 05.05.2010

Shri Manoj Kumar Barman

Dt eeatmatassaness sassndeee tba Sea Sne aentesens aba arn aan one bas aas aas bue ban cnncre e aaerenns Applicant/s.
Mr.P.Sarmah | : :
......................................... seeeereee ... Advocate for the
‘ Applicant/s.
- Versus -
G.M., N.F.Railway & Ors
............................................. frrrie et e e e e . RESPONdENt/S

[T S Advocate for the

Respondents

CORAM

THE HON'BLE MR.MUKESH KUMAR GUPTA, MEMBER (J).
THE HON'BLE MR. MADAN KUMAR CHATURVEDI MEMBER (A)

1. Whether Reporters of local newspapers may be allowed to see Yes/No
- the Judgment? /es

2. Whether to be referred to the Reporter or not? . Ye\s//l’\lo .

3. Whether their Lordships wish to see the fair copy
' of the Judgment? _ YesiNo

' ¢
Judgment delivered by ‘ Hon’blé Member (J)



CENTRAL ADMINISTRATIVE TRIBUNAL
GUWAHATI BENCH

Original Application No. 182 of 2009
Date of Decision: This, the 5th Day of May, 2010.
HON'BLE SHRI MUKESH KUMAR GUPTA, JUDICIAL MEMBER

HON'BLE SHRI MADAN KUMAR CHATURVEDI, ADMINISTRATIVE MEMBER

Shri Manoj Kumar Barman
Son of Late Mangala Barman
Resident of No.2 Mathgharia
Guwahati-20, P.O: Noonmati
District: Kamrup (M), Assam.
...Applicant
By Advocate: Mr.P.Sarmah

-Versus-

1. The Union of India
Represented by the General Manager
N.F.Railway, Maligaon, Guwahati-11
District: Kamrup, Assam.

2. Chief Commercial Manager
N.F.Railway Maligaon
Guwahati-11, Dist: Kamrup({M)
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By Advocate: Dr.J.L.Sarkar

k ok Kk k %k k k Kk k



O.A.182/2009

ORD ER (ORAL)

MUKESH KUMAR GUPTA, MEMBER (J):

Shri Manoj Kumar Barman, Head Clerk, GC/NGC in the office
of Chief Commercial Manager, N.F.Railway, Guwahati in this O.A.
challenges penalty imposed in disciplinary proceedings vide order dated
09.06.2007, as upheld by appellate authority order dated 08.12.2007 as
well as revisional authority order dated 28.07.2009 (Annexures-VII, Xil and
XVl respectively). He also seeks direction to release the entire service

benefits.

2. Admitted facts are charge memorandum dated 10.05.2004
was issued under Rule 9 of the Railway Servants (Discipline & Appeal)

Rules, 1968 containing two articles of charge, which read as follow:-

“ARTICLE-I

Shri M.K.Barman Hd. GC/NGC while functioning as
delivery clerk of NGC/Goods office during the month of
November and December/2001 committed a serious
negligence in his duty in as much as he permitted the
parties to put fictitious remarks in the delivery book
regarding packets left for A/D. During the delivery of
the onion consignment on 1.12.01 and the remarks
were without signature of the person who took delivery.

ARTICLE-II

Shri M.K.Barman, Hd.GC/NGC while functioning as
delivery clerk of NGC/Goods office during the month of
November and December/2001 committed a serious
misconduct in as much as he delivered the onion
consignment from NGC/Goods office on 1/12/01
without verifying the genuineness of the party who took
delivery. Thus he facilitated fictitious parties who were
neither consignee nor endorsee to take fictitious A/D.

Thus by the above acts said Shri M.K.Barman
Hd.Gc/NGC exhibited lack of integrity and devotion to
duty and acted in a manner unbecoming of a Railway
servant and thereby contravened the provisions of

\O Page 2 of 13



O.A.182/2009

para 3.1{i){ii}) and (iii) of Railway Service Conduct Rules,
1966."

As said charges were denied on 15.07.2004, an oral enquiry
was held. Enquiry Officer vide his report dated 17.11.2004 concluded that
article-l was not proved and article-ll was “partially proved". Copy of said
enquiry report was forwarded to applicant vide communication dated
07.12.2004 and he was required to submit representation, if any, within 10
days of ifs receipt. He indeed submitted representation dated 16.12.2004
(Annexure Vi) s"roﬁng that he should be exonerated as the findings of
Enquiry Officer wi’rh regard to article-ll were based on surmises and
conjectures. Disciplinary authority vide order dated 09.06.2007 imposed
penalty of reduction to the lower sfoge in the time scale of pay by one
stage for a period of three years and further observed that said reduction
will not have effect of postponing his future increment of pay. A statutory
appeal was preferred to the Addl. D.R.M., N.F'.Roilwoy, Lumding on
21.09.2007. When said appeal was pending consideration, the disciplinary
authority issued memorandum of disagreement vide communication
dated 23.11.2007 (Annexure-X) and required him to submit representation,
if any, against it within 15 days. Applicqn’r in its reply dated 05.12.2007
conveyed that since his statutory appeal is pending consideration before
’rhe appellate authority, he was not in a position to submit any
representation against it and also prayed to recall said memorandum.
Immediately thereafter on _08.}'2.2-007, the appeliate authority enhanced
the penalty to: “reduction to lower stage in time scale of pay by two
stages for a period of three yearsv and six months and after expiry of said
period this will have effect of postponing the fufqre increments of pay".

Being aggrieved, a revision petition was preferred on 11/21.01.2008 and

X
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0O.A.182/2009

since there had been no decision thereon, reminder was also issued on
03.10.2008. Immediately thereafter 0.A.02/2009 was preferred before this
Tribunal, Which was disposed of at the threshold vide order dated
12.01.2009 requiring the revisional authority, Chief Commercial Manager,
N.F.Railway, Maligaon to consider aforenoted revision petition by passing
a reasoned and speaking order within the time Iihif prescribed therein.
Said time limit had been extended on the request of the respondents vide
M.P.47/2009, which was disposed of on 25.05.2009. In purported
compliance thereto, Sr.DCM, Lumding rejected the revision
petiition/appeal against the imposition of penalty vide order dated
28.07.2009 holding that applicant has failed to produce any new material
or evidence having the effect of changing the nature of the case and

the punishment imposed was fair and meets the ends of justice.

3. The aforenoted disciplinary proceedings which led to passing
of order dated 09.06.2007, which penalty had been enhanced vide order
dated 08.12.2007 and in turn upheld by the revisional authority on

28.07.2009 is questioned by the applicant on diverse grounds, namely:-

(i) When penalty had been imposed upon the applicant vide
disciplinary authority on 09.06.2007, it became funcfous
officio. It has no power, jurisdiction and authority under the
low tfo issue note of disagreement on 23.11.2007,

subsequently.

(ii) No notice was issued by the appellate authority while

enhancing the punishment vide order dated 08.12.2007.

Page 4 of 13



;‘f .

O.A.182/2009

(i) The disciplinary authority is justified in recording disagreement
only "before taking final decision on the enquiry report”.
Whereas, in present case it had imposed the penalty vide
order dated 09.06.2007, subsequently it cannot resile from

said stand and resort to issue “note of disagreement".

(iv)  The revisional authority while rejecting his appeal against said
enhanced penalty has failed to apply its mind and rejected
his contentions in a routine manner. No cogent and justified

reasons were assigned while passing the said order.

Strong reliance was placed in Punjab National Bank & Others vs. Kunj
Behari Misra, (1998) 7 SCC 84, relevant excerpts of para 19, which read as

under:-

“The principles of natural justice, as we have already
observed, require the authority which has to take a
final decision and can impose a penalty, to_give an
opportunity to the officer charged of misconduct fo file
a representation before the disciplinary authority
refcords its findings on the charges framed against the
officer.”

(emphasis supplied)

Reliance was also placed in Yoginath D. Bagde vs. State of Maharashtra &
Anotehr, (1999) 7 SCC 739, wherein aforenoted dictum had been applied
and reiterated. Lastly, reliance was placed in Makeshwar Nath Srivastava
vs. State of Bihark and Others, AIR 1971 SC 1106 to contend that revisional
authority in absence of any provision of law or rule conferring on such
authority to enhance a penalty in the facts and circumstances of present
case fs precluded from enhancing the punishmenf or imposing some
other punishment as hos‘ been done in present case. Thus, it was forcefully

suggested by Mr.P.Sarmah, learned counsel for the applicant that orders
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O.A.182/2009

passed by the appellate authority as well as revisional authority are unjust,

arbitrary, unreasonable and contrary to principles of natural justice.

4, By filing reply, the respondents stated that that there has
been no negligence or violation in observing the procedures to ensure
due justice in the case. The O.A. has been filed with misconception as if
this Tribunal is an appellate forum. The disciplinary authority disagreed with
the findings of the Enquiry Officer even while imposing penalty vide order
dated 09.06.2007. Applicant vide his statutory appeal did not point out
any factual aspect, rather he raised technical objection. Despite the fact
jho’r he was given an opportunity to make representation against the so-
called disagreement, which in fact had already been highlighted vide
order dated 09.06.2007, he failed to avail said opportunity. It was pointed
out that appeal is routed through the disciplinary authority and decided
by the appellate authority. No injustice has been caused to him. When
required to make a representation against the note of disagreement, he
took flimsy grounds in his appeal, which highlighted the fact that
applicant has nothing to submit. against it. Principle of waiver and
estoppel is squarely attracted in present case, strongly emphasized
Dr.J.L.Sarkar, learned counsel for the respondents. The revision petition has
been decided by the Chief Commercial Manager, who is higher in rank
then Addl. Divisional Railway Manager, who passed the order by
enhancing the penalty vide order dated 08.12.2007. Rules of natural
justice were complied with and there is no illegality either in law or in facts,
while imposing aforenoted penalty, strongly contended learned counsel

for the respondents.

%
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In the above backdrop, it was prayed that O.A. deserves

dismissal.

S. We have heard learned counsel for the parties at length,
perused the pleadings and other material placed on record, besides the
judgments and orders cited at the Bar, as noticed hereinabove. We have
also given our careful and thoughtful consideration to various issues raised

in present case, which are highligh’red hereinabove.

6. It is not in dispute that enquiry report was submitted on 17.11.2004,
endorsed to him on 07.12.2004, and the applicant was required to make
representation, if any, against the som'e, which opportunity he indeed
availed by submitting representation dated 16.12.2004. Thereafter,
penalty was imposed vide order dated 09.06.2007, copy of which had
been forwarded only on 05.07.2007. Before proceeding further, it would
be expedient to notice penalty order dated 09.06.2007, relevant excerpts

of which read as follow:-

“After careful examination of enquiry report, tally book,
delivery book, gate pass register attached in the case
file, statement of Sri M.K.Barman and Vigilance remarks
it is found that (a) the non-establishment of Charge of
arficle-l by E.O. not found true as because the gate
pass for 180 and 170 bags were issued at 9:20 hrs and
11:30 hrs respectively on 1.12.2001 before 12:00 hrs and
C.O. permitted the party to put fictitious remarks as
A.D. of 177 packets onion kept for A.D. in the delivery
book. When the consignment was kept for A.D. how
gate pass issued by the C.O. Considering all the facts in
mind article-l established.

Arficle-ll established in enquiry report itself. It is proved
beyond doubt that C.O. did not follow the proper
procedure to verify the genuineness of the
representatives and allowed delivery to the men who
produced the R.Rs. Without proper verification and
party was allowed to put fictitious remarks in delivery
book for A.D.

Page 7 of 13
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Keeping all factors into consideration | imposed the
penalty of reduction to the lower stage in the time
scale of pay by one stage lower for a period of three
years. On the expiry of such period the reduction will
not have the effect of postponing the future

increments of pay of the C.O."”
(emphasis supplied)
Careful perusal of the same would reveal that the disciplinary authority in
fact disagreed with the findings of the Enquiry Officer with regard to
arficle-l. Though the Enquiry Officer Hod held that said charge was not
proved, said findings were overturned by the disciplinary authority holding
that “article-l established"”. At this stage we would be justified to notice
even the findings recorded by the Enquiry Officer in respect of article-ll. As
per the Enquiry Officer’s report dated 17.11 .2004, though the finding$ were
returned that said charge was “partially pfoved", but while 'unde‘r’roking
the assessment of evidence the Inquiry authority observed that: “From the
above discussion and also from the documents it cannot be concluded
that CO committed wrong to deliver the Consignmerit to the
representatives without verifying the genuineness of the parly and the
same is unbecoming on the part of a Railway Servant.”. When said
findings are read in the context of the charges leveled against him in said
article that: “he delivered the onion consignment from NGC/Goods offiée '
on 1/12/01 without vérifying the genuineness of the party who took
delivery. Thus he facilitated fictitious parties who were neither consignee
nor endorsee to take ficfiﬁous’ A/D.”,: the ultimate findings recorded for
said charge were ~"partially proved” is totally unjust, illegal and based on
conjecture. Said finding of the Enquiry is totally qgcins’r the record and the

assessment of evidence made by him. Enquiry Officer very conveniently

recorded that arficle-ll was “partially” proved, without highlighting the

. | _ Page 8 of 13



Ya -,

O.A.182/2009

fact as to which element of article-ll had been proved. The finding that
the charge is partially proved cdn be recorded only in the eventuality
when the charge could be split and not otherwise. When article-ll, as
extracted ’hereinobove is read in whole, .one would come to the
conclusion that the same could not have been split at all. As such, the
finding of the Enquiry Officer that the same was por’riolly proved is nothing
~but an attempt to mislead the authorities and to pacify them as if
something has been proved against the applicant. Without realizing the
fact that the Enquiry Officer himself concluded that the action of the
applicant in delivering the co'nSignmen’r without verifying the genuineness
of the party, was not “wrong”, as no’ricéd hereinabove, the findings
recorded by the disciplinary dufhorify virtually amounts to disogreeing
with the conclusion arrived at by vfhe Enquiry Officer. It is an admitted
aspect that at stage, the disc_iplinqry authority had nof disclosed or
conveyed to applicant that it intends to disagree With the findings of

Enquiry Officer

7. AnoTher issue which arises for consideration is whether the
disciplinary authority could issue a note of disagreement after passing
punishment order and the delinquent has already preferred a statutory
appeal. At the cost of repetition, we may note that penalty order was
passed on 09.06.2007, a statutory appeal was preferred on 21.09.2007 and
pending such appeal a disagreement note was issued on 23.11.2007. No
rule or Idw has been bro;Jghf to our nofice by the respondents enabling
the disciplinary authority to take such. course of law. On the other hand,
- law is trite that though the disciplinary authority has power, jurisdiction to

disogfee with the findings of the Enquiry Officer, but the stage at which it

1
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O.A.182/2009

can be done is, “before the disciplinary authority records its findings on
the charges framed against the officer”. In other words, the stage at
which it can be concluded is before the disciplinary authority passes an
order in the disciplinary proceedings, as held in Kunj Behari Misra (supra).
The disciplinary authority is acting as a qu,osi—jtjdiciol authority. Once it
passes the order imposing penalty or exonerating the delinquent, it
cannot review its own order unless the rule enables and empowers said
authority to review its own order. No rule or law has been brought to our

notice on aforesaid aspect.

8. Another important aspect, which arises for consideration is
whether the appellate authority was justified in the given facts and
circumstances to “"enhance” the punishment imposed. We are not
oblivious of the fact that under Rule 22(2) of the Railway Servants
(Discipline & Appeal) Rules, 1968 the appellate authority while dealing
with the appeal, has power to enhance the punishment imposed, but it
can be done only after fulfiling the conditions prescribed therein. Under
Rule 22(v), no order imposing an enhanced penalty shall be made unless
the appellant has been given reasonable opportunity of being heard. We
may note in present case that the appellate authority, at no stage, had
afforded an opportunity of hearing and required the applicant herein to
make a representation. In fact at no stage, the appellate authority even
conveyed him that it wishes/intends to enhance the punishment imposed
by the disciplinary ou’rhori’ry. We are amused with the manner in which the
appellate authority exercised’iis power and enhanced the punishment.

q—Powe.r and authority of the appellate authority to enhance the penalty is
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O.A.182/2009

not in question, but what is in question is the manner in which the said

power has been exercised.

9. | There is yet another aspect of the case, namely, the role
played by the revisional authority while passing the order dated
28.07.2009, which was termed as an appeal against the order of
enhanced penalty. Bare perusal of the order passed by it on 28.07.2009
would reveal that it observed that:- “Review is not an employee’s right
however he can request for a review in case he is able to produce an
evidence that was lost sight of in the past and that this new evidence
can prove him not guilty.”. Emphasis was made that the applicant did not
make ony fruitful effort to prove his innocence by producing any new
material or evidence. This in itself would reveal that the concept of
proving the charge by the mcnogemer;f has been shifted to delinquent
official. Further, provision of Railway Servants (Discipline & Appeal) Rules,
19¢8, which indeed provides a review under Rule 25 and revision and 25A
as review to proceeding would be rendered nugatory and ofiose if the
plea raised by said authority is indeed accepted by the judicial

authorities.

The basic reason for rejecting applicant's appeal as well as
revision, as advanced by the respondents is that opportunity was given to
him vide disagreement note dated 23.11.2007, which he failed to avail,
and therefore, principle of waiver and estoppel gets attracted. On
examination of the entire conspectus, as discussed hereinabove, we are
of the considered opinion that said memorandum had no legal sanctity
as it had been issued after imposing the punishment. Furthermore, we

may note that said memorandum cleverly stated that: “Till such time the
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decision is taken on receipt of representation, the penalty imposed vide
this office NIPC/VIG/GHY-NGC/04/04 dated 09.06.2007 is kept aside.”. In
order to appreciate the entire aspect, it would be expedient to notice the
entire facts of said memorandum, which reads as under:-
“Sub:- Memorandum of Disagreement
A copy of the Memorandum of disagreement is
sending herewith. You may submit your representation
if any, against the above Memorandum of
disagreement within 15 {fifteen) days from the date of
receipt of this Memorandum.
Till such time the decision is taken on receipt of
representation, the penalty imposed vide this office

NIPC/VIG/GHY-NGC/04/04 dated 09.06.2007 is kept
aside.”

When we required the learned counsel for the respondents to point out
under which provisions and rule, a penalty already imposed can either be
kept aside or its operation can be suspended, as parallel to powers of
Court/Tribunal to pass an interim order and staying operation of certain
'order, no specific answer came forth. In fact, no such power exists under
any law or rules, where a disciplinary authority can suspend or stay ifs own
order. We notice with concern the manner in which the disciplinary
authority has taken recourse to 1hé action, which is totally alien to the
rules, regulation or law on the subject. In our considered opinion, the
disciplinary authority adopted very abnormal way to state that till the time
a decision is taken on the representation made against the memorandum
of disagreement, penalty already imposed “is kept aside”. In our
considered view, said order of the disciplinary authority reflects total non

application of mind while passing such order.

Page 12 of 13
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10. In the light of discussions made hereinabove, we do not find
dny justification in the contentions raised by the respondents. Their action
suffers from non application of mind and not supported by any rules or
regulation beéides law. In the result, O.A. is allowed. Orders dated
09.06.2007, 23.11.2007, 08.12.2007 as well as 28.07.2009 being contrary to

law, principles of natural justice are held to be illegal and quashed with all
consequential benefits. l\io costs.

w? 9

AR CHATURVEDI) (MUKESH KUMAR GUPTA)
MEMBER (A) : ~ MEMBER (J)

(MADAN

Page 13 of 13



QA

=

IN THE CENTRAL ADMINISTRATIVE TRIBUNAL : GUWAHATI
BENCH : GUWAHATI

~ (An application under Section 19 of the Administrative Tribunal

Act, 1985)

s e O.A.No. _of 2009

eniral Administrative Trivunal

, Sri Manoj Kumar Barman .... Applicant

I~ osepany

ij . 5 -Vs -

- Guwahati Bench ‘Eeg
5 ol ~THS ? Union of India and Others .... Respondents
R o

AR
QA
& @

ol

SYNOPSTIS

The applicant joined the N.F. Railway on 29.01.1975 and posted

(2 Ly T Bplicac)
< TRvoees( - fgrovv(o;;g

at New Guwahati. While he was working at Guwahati as Head Goods

Clerk, he received office memorandum dated 10.05.2004 issued by
the respondent No. 4 directing him to submit his written statement in
defence against two charges levelled against him vide Annexure-I.
Accordingly, the applicant submitted his reply on 15.07.2004.
Thereafter one Sri A:K. Sen was appointed as Enquiry Officer to
conduct the enquiry against the applicant who on 08.09.2004 made a
preliminary enquiry and then made regular enquiry on 20.09.2004 and
21.09.2004. The applicant duly attended in the enquiry with his
defence assistant.-Thereafter the Enquiry Officer submitted his enquiry
report before the Disciplinary Authority holding the charge No. 1 was
not proved and charge No. 2 as partially proved. The said enquiry
report was forwarded to the applicant on 07.12.2004 directing him to
submit his representation within 10 days. The applicant on 16.12.2004
submitted his representation stating that “he accepted the findings of
the Enquiry Officer in respect of charge No. 1 and that the finding. in

\Sg}espect of charge No. 2 - suffers from surmises and conjectures

2

and that there is no place of finding of " partially proved" in a
departmental proceeding. Thereafter the Disciplinary Authority
(respondent No. 5) issued notice of imposition of penalty dated
09.06.2007 thereby imposing major penalty of reduction to the lower
stage in the time scale of pay by one stage lower for a period of three
years (without lossing the benefit of future incremeht). The
Disciplinary Authority imposed the said punishment holding both

Contd..........
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the charges against the applicant were prov
disagreement letter with the findings of the Enquiry Officer's rep
in respect of charge No. 1. The above NIP was communicated to the
applicant on 05.07.2007 with a further information that his pay was
fixed at the lower stage. The applicant having received the-above NIP,
submitted his statutory appeal before the Appellate Authority on
21.09.2007. When the said appeal was pending before the Appellate
Authority for consideration, the respondent No. 5 issued
Memorandum of Disagreement dated 23.11.2007 in respect of charge
No. 1 directing the applicant to submit his representation. Since the
appeal was pending before the Appellate Authority, the applicant on
07.12.2007 informed the Disciplinary Authority that during the
pendency of the appeal he is not in a position to submit any
representation/reply to the said disagreement letter. Then the
respondent No. 5 issued letter dated 08.12.2007 purportedly on the
order passed by the Appellate Authority (respondent No. 3) thereby
enhancing the penalty on the applicant on the statutory appeal
submitted by him. The said order was passed in violation of
‘Rule 22 (v) of the Railway Servants (Discipline and Appeal) Rules,
1968. Thereafter the applicant on 21.01.2008 submitted a revision
 petition under Rule 25 of the Rules against the above orders of penalty
dated 09.06.2007 and 08.12.2007 before the respondent No. 2. Since
there was no response from the authorities to consider the revision
petition, the applicant approached this Hon'ble Court by filing O.A.
No. 02/2009. This Hon'ble Tribunal by order dated 12.01.2009
disposed of the said Original Application directing the respondent
No. 2 authorities to consider the revision petition of the applicant
within a period of 60 (sixty) days from the date of receipt of the order.
However, the said time limit was extended by this Hon'ble Tribunal
by order dated 25.05.2009 passed in Misc. Petition No. 47/2009 till
12.08.2009. The respondent No. 2 then, by his impugned order rejected

the revision petition of the applicant which has been communicated -

to him by the respondent No. 5 on 28.07.2009.

As such, the applicant is approaching this Hon'ble Tribunal agam
by filing this application for approprlate relief.

Filed by
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LIST OF DATES

Respondent No. 4 issued chargevmemorandum No.

C/VIG/GHY-NGC/4/04 directing the applicant to

submit his written statements within 10 days.
Para- 9 ,Page- Y
Annexure-I, Page - 22 .

The applicaht submitted his defence against the
above charge memorandum dated 10.05.2004.
| Para- U ,Page- Y
Annexure-II, Page- 2.8 .

- The Enquiry Officer issued letter No. Z/CON/

VIG/08/04(2) informing the applicant that a

preliminary hearing in connection with the charges

would be held on 08.09.2004 in his office chamber
at Maligaon.

Para- S , Page- §
Annexure-III, Page- 29
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08.09.2004

07.12.2004

16.12.2004

09.06.2007

05.07.2007

2.

- The Enquiry Officer issued another letter

No. Z/CON/VIG/08/04(2) informing the
applicant that the regular hearing of the case
would be held on 20.09.2004 and 21.09.2004 in his
office chamber at Maligaon.
Para- § ,Page- &
Annexure-1V, Page- 2

The Divisional Commercial Manager, Guwahati
vide his letter No. C/VIG/GHY-NGC/4/04
forwarded a copy of the Enquiry Report to the

applicant directing him to submit hi¥enty

*%’LZ‘,’;Q;@:%@;&

!

representation.

Para- 7 ,Page- 5/ .

The applicant submitted his representation a
the Enquiry Officer's report dated 17.11.2008.
Para- & ,Page- 6

Anhexure-VI, Page- (/] .

The Disciplinary Authority imposed punishment
on the applicant of reduction to the lower stage in
the times scale of pay byv one stage lower for a
period of three years (without lossing the benefit
of future increment).
Para- 9 , Page-
| Annexure-VIII, Page- 15 .
The Office of the Sr. DCM/LMG forwarded the
above punishment order dated 09.06.2007 to thé
applicant with further information that the above
NIP was given effect to.
Para- 9 ,Page- £
Annexure-VII, Page- (¢ 3 .



21.09.2007

23.11.2007

07.12.2007

08.12.2007

21.01.2008

03.10.2008

The applicant submitted his sfatufory appeal —

before the Appellate Authority.
Para- (0 ,Page- 7
Annexure-IX, Page- 4 2

The respondent No. 5 issued letter No. C/VIG/

GHY-ONC/4/04 enclosing a copy of
Memorandum of Disagreement to the article of
charge No. 1 agai‘nst. the applicant.
Para- 41 , Page- &
Annexure-X, Page- &

The applicant submitted his feply to the above
melhorandum dated 23.11.2007.
Para- 41 ,Page- &
Annexure-XI, Page- 8¢ .

The respondent No. 5 issued the impugned
appellate order though he was not authorised to

do so on the statutory appeal of the applicant

thereby enhancing the penalty without giving any

opportunity to file representation to the applicant
against such enhancement of penalty. '
Para- |2 , Page- 9
Annexure-XII, Page- 86 .

The applicant submitted a revision petition before

the respondent No. 2 against the impugned orders

~of penalty dated 09.06.2007 and 08.12.2007.

Para- (4 ,Page- (2

Since there was no response from the respondent
No. 2 authority for disposing the revision petition
dated 21.01.2008, the applicant submitted a
remainder representation before the respondent
No. 2 but without any.reason.
Para- {4 ,Page- (o
Annexure-XIII, Page- 59



09.01.2009

12.01.2009

15.05.2009

25.05.2009

22.07.2009

02/2009 before this Hon'ble Tribunal.
Para- 15 , Page- 10 ,

" This Hon'ble Tribunal passed order in O.A. No.

02/2009 thereby disposing of the said application

with a direction to the authority to dispose of the

- revision petition of the applicant within a period

of 60 (sixty) days from the date of receipt of the
order.
Para- 1§ , Page- 10,
Annexure-XIV, Page- 9y

The respondent No. 5 filed Miscellaneous Petition
No. 47/2009 in O.A. No. 02/2009 Seeking
extension of time for consideration of the revision
petition of the applicant. :
Para- /6 ,Page- 11,
Annexure-XV, Page- 95 .

This Hon'ble Tribunal passed order in the above

M.P. No. 47/2009 thereby granting extension till
12.08.2009.

Para - (6 , Page- 41,

Annexure-XVI, Page- 410,

The applicant submitted ba reminder application

before the respondent No. 2 with a copy to the

respondent No. 5 in respect of his pending

revision petition and the orders passed by this
Hon'ble Tribunal in the matter.

Para- £ 7 , Page- 14 ,

Annexure-XVII, Page- 410¢.



28.07.2009

28.07.2009

_5-

The respondent No. 5 communicated the order

passéd by the respondent No. 2 to the applicant
whereby his revision petition has been rejected.

Para- 1§ , Page- 12,

Annexure-XVIII, Page- 140 .

The applicant received the above impugned order
dated 28.07.2009.

Para- 1& , Page- 42,

Filed by

(Frotes) Soond

Advocate
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1. Union of India, ,
Represented by the General Manager,
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District- Kamrup, Assam.

2. Chief Commercial Manager,
. N.F. Railway Maligaon,

Guwahati =14

District- Kamrup(M), Assam.

3.’ Additional Divisional Railway Manager,
N.F. Railway, Lumding pg/n- 752447

District- Nagaon, Assam.
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4. Divisional Commercial Manager,
N.F. Railway, Guwahati Station Road,
Guwahati-1,

District- Kamrup (Metro), Assam.
al

CentralAdministrativeTribun

Senior Divisional Commercial

anager,

j ~ 9 SEP 2009

4

1 i N.F. Railway, Lumding, pi~- 782447
Guwahati Benchy

istrict - Nagaon, Assam.
e

S

.... Respondents

1. PARTICULARS OF THE ORDER AGAINST WHICH THE
APPLICATION IS MADE

i)  Order No. C/VIG/ GHY-NGC /4/04 dated 28.07.2009 passed
by the Chief Commercial Manager, N.F. Railway, Maligaon
(Respondent No. 2) and Communicated by the Senior
Divisional Commercial Manager, N.F. Railway, Lumding

(Respondent No. 5) thereby rejecting the revision petition
dated 21.01.2008 filed by the applicant.

ii) Notice of imposition of penalty (N.LP. in short) No. C/VIG/
‘GHY-NGC/04/04 dated 09.06.2007 passed by the
respondent No. 5 hereby imposing major penalty of
reduction to the lower stage in the time scale of pay by one
stage lower for a period of three years (without losing the

benefit of future increment) on the applicant.

iii) Order No. C/VIG/GHY-NGC/4/04 dated 08.12.2007 issued
by the respondent No. 5 purportedly on the order passed
by the respondent No. 3 on the appeal preferred by the
applicant against the order of penalty dated 09.06.2007
thereby enhancing the penalty to reduction to lower stage
in time scale of pay by two stages for a period of three years

and six months and after expiry of the said period the same

Monsg, /?Y( Gwom -
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would have effect of postponing the future increments of
pay and that the said enhancement order was passed

without hearing the applicant in violation of prescribed law.

2. JURISDICTION OF THE TRIBUNAL

The applicant declares that the subject matter of the orders
against which he wants redressal/ relief is within the juriggict]
of this Hon'ble Tribunal.

3. LIMITATION

Tribunals Act, 1985 (as amended by Act of 2006).

4. FACTS OF THE CASE:

1. That the applicant is a citizen of India by birth and permanent
resident of Guwahati in Kamrup District of Assam. After
rendering more than 30 years of loyal and faithful service in the
N.F. Railway Department, the applicant has been subjected to
major punishment by the respondent No. 5 being the disciplinary
authority in a most illegal manner. As directed in the N.LP., the
applicant preferred an appeal before the respondent No. 3 under
the provisions of Railway Servants (Discipline and Appeal) Rules,
1968. The appeal so filed has also been dismissed in a most illegal

manner and e&hanced the penalty without giving the applicant

any opportunity to represent against such action inviolation of
the prescribed law in this respect. Then the applicant filed a
revision petition before the respondent No. 2 under the Rules
which has also been disposed of in most perfunctory manner. As
such, the applicant is approaching this Hon'ble Tribunal

challenging the above impugned orders and for appropriate

reliefs. Contd..........
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2. That the applicant joined the N.F. Railway on 29.01.1975 as
Releving Goods Clerk and posted at New Guwahati. Thereafter
he was promoted to the rank of Senior Goods Clerk in the
department on 11.10.1986. Subsequently on 01.03.1993 the
applicant was promoted to the post of Head Goods Clerk. In the
year 2004 the applicant was transferred to Dharmanagar in the
same capacity and he joined there on 30.10.2004. Then, the
applicant again transferred to Dimapur wherein he joined on
29.01.2007 as Head Goods Clerk. Since then, the applicant has
been dischargihg his duties at Dimapur under Lumding Division
of the Department.

3. That, while the applicant was working at Guwahati, the
Divisional Commercial Manager, Guwahati (Respondent No. 4),
issued office memorandum dated 10.05.2004 thereby directing
the applicant to submit his written statements in defence within
10 days‘fro_m the date of the receipt of the memorandum against
two charges levelled aghinst him vide Annexure-I to the said
memorandum. With the memorandum a statement of imputation
of misconduct and misbehaviour, a list of documents were also
annexed as Annexure-I & II respectively.

A copy of the above office memorandum
dated 10.05.2004 is annexed herewith as
ANNEXURE-I.

4. That after compléting the inspection of documents and other
formalities as allowed in the above office memorandum dated
10.05.2004, the applicant on 15.67.2004 submitted his defence
against the above charge memorandum dated 10.05.2004 received
by him on 06.07.2004. The applicant , in his defence denied the
charges levelled against him. The applicant also mentioned in
his defence that if the authority decides to hold an enquiry, he
may be given the reasonable opportunify to defend himself and

also mentioned the names of two persons nominating as his

| Wﬁr(/gﬂg«’m«\/
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defence assistant during the course of enquiry who also placed
their consents in this respect. .
A copy of the above defence of the
applicant dated 15.07.2004 1"s annexed
herewith as ANNEXURE-II.

5. That thereafter the authorities appointed one AK. Sen as the
Enquiry Officer to conduct the enquiry against the applicant.
Then the enquiry officer vide his letter No. Z/CON/VIG/08/04
(2) dated 20.08.2004 informed the applicant that a preliminary
hearing in connection with the charges against him would be held
on 08.09.2004 in his office chamber at Maligaon/HQ. Accordingly,
the applicant was advised to attend the hearing with his
nominated defence counsel, Sri M. Chakraborty, which the
applicant duly followed.

A copy of the above letter dated
20.08.2004 is annexed herewith as
ANNEXURE-III.

6. That the Enquiry Officer, thereafter vide his another letter no.
Z/ CON/'VIG/ 08/04(2) dated 08.09.2004 informed the applicant
that after holding the preliminary enquiry on 08.09.2004, he
decided to conduct the regular hearing of the case on 20.09.2004

& 21.09.2004 in his office chamber at Maligaon. Accordingly, the
applicant was advised to attend the hearing with his defence
counsel, Sri M. Chakraborty. The applicant duly attended the
hearing before the Enquiry Officer.

A copy of the above }etter dated
08.09.2004 is annexed herewith as
ANNEXURE-IV.

7. That the Enquiry Officer, after holding the regular enquiry, on
20.09.2004 and 21.09.2004 against the applicant, submitted his
enquiry reported dated 17.11.2004 before the disciplinary

authority. The enquiry officer after discussing the evidence on



charge No. I not proved and the Article of charge No. II partia
proved. Thereafter, the Divisional Commercial Manager,
Guwahati vide his office letter No. C/VIG/GHY-NGC/4/04
dated 07.12.2004 forwarded a copy of the enquiry report to the
applicant directing him to submit his representation if any
against the enquiry report within 10 days from the date of receipt
of the letter.
A copy of the above letter dated’
07.12.2004 along with the Enquiry
Report dated 17.11.2004 is annexed
herewith as ANNEXURE-V.

8. That as directed, the applicant on 16.12.2004 submitted his
representation against the Enquiry Officer's Report dated
17.11.2004. In the representation the applicant accepted the
findings of the Enquiry Officer on Article of Charge No. I In
connection to Article of charge No. II which the Enquiry Officer
held to be partially proved, it was specifically stated that the
said findings suffers from surmises and conjectures which have

- no place in the D & A Rules. Accordingly after citing various
settled laws in this respect the applicant prayed to exonerate him
from the charges.

A copy of the above representation
dated 16.12.2004 is annexed herewith as
ANNEXURE-VI.

9. That the applicant begs to state that after submitting his
representation dated 16.12.2004 he was in the hope that the
authorities would consider his representation in a favourable
manner and he shall be exonerated from the charge. Contrarily,
the applicant was shocked and surprised to receive the office
letter No. Eé/%-M(T) dated 05.07.2007 issued by the DRM
(P)LMG, N,F. Railway and received by the applicant'on 10.08.2007

W‘ kﬂ&%’w’" ‘
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whereby the applicant was informed that the Sr. DCM/LMG has
imposed the penalty of reduction to the lower stage in the time
scale of pay by one stage lower for a period of three years
(without losing the benefit of future increment). Accordingly his
pay has been fixed at lower scale of pay w.e.f. 09.06.2007 to
08.06.2010. With the said letter copies of Notice of imposition of
penalties dated 09.06.2007 and the observation of the Sr. DCM/
LMG were also enclosed. From perusal of the observation of the
Sr. DCM/LMG itis apparent that he had disagreed with the report
of the Enquiry Officer in connection with Article of charge No. I
and held that the said charge has been established and
accordingly imposed the major penalty on the appellant without
giving an opportunity to the applicant in connection with his -
disagreement with the findings of the Enquiry Officer. Moreover
from the very beginning of issuing the charge memorandum on
10.05.2004 the Sr. D.C.M. was not involved with the proceedings
against the applicant. It may also be mentioned here that though
in the order it was mentioned that the applicant may file an
appeal against the penalty so imposed before the appellate
authority, the disciplinary authority has already materialized the
N.LP. and started pay cut from the month of July, 2007 without
" considering the fact that the applicant received the said N.LP.
only on 10.08.2007. The punishmént has been imposed on the
applicant in a pre-determined motive and in violation of the
settled laws in this ‘respect vis-a-vis the principles of natural
justice. '
A copy of the letter dated 05.07.2007 and
the order of penalty dated 09.06.2007 are
annexed herewith as ANNEXURE-VII &
VIII.

10. That the applicant begs to state that being highly aggrieved by
the said notice of imposition of penalty dated 09.06.2007, the
applicant on 21.09.2007 submitted an appeal under Rule 18 of
the Railway Servants (Discipline and Appeal) Rules, 1968 before

gy, 7 G
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the Additional Divisional Railway Manager, N:F. Railwa 4
Lumding enclosing all the relevant documents. In the appeal
among others the applicant raised grounds that no prior notice.
was served on him in respect of disagreement of the disciplinary
authority with the findings of the Enquiry Office regarding the
article of charge No. I and the applicant was not given

opportunity to submit his representation against the proposed

- penalty to be imposed on him. Accordingly, the applicant prayed

before the appellate authority to quash and set aside the order
or penalty dated 09.06.2007.
A copy of the above appeal dated
21.09.2007 is annexed herewith as
ANNEXURE-IX. | |

That while the above mentioned appeal was pending before the
appellate authority the applicant on 23.11.2007 received letter
No. C/VIG/GHY-NGC/4/04 dated 23.11.2007 issued by the
Senior DCM/LMG enclosing a c‘opy'of memorandum of
disagreement to the article of charge No. I against the applicant.
By the said letter the applicant was direclted to submit his
representation against the said memorandum of. disagreement
within 15 days from the date of receipt of the memorandum. Since
at that time the appeal was peﬁnding before the appeliate
authority, the Senior DCM/LMG could not have been issued the
memorandum of disagreement to the applicant. As such, the
applicant on 07.12.2007 submitted his reply to the said
memorandum of disagreement dated 23.11.2007 stating inter-alia

that until the appeal is disposed of by the appellate authority;

he is not in a position to submit any representation against the

said memorandum of disagreement.
Copies of the above letter dated
23.11.2007 and reply dated 23.11.2007
and reply dated 07.12.2007 are annexed
herewith and marked as ANNEXURE-X
& XI.

Contd..........
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That, thereafter, the applicant was shocked and surprised to
receive on 08.12.2007 the impugned order No. C/VIG/GHY-
NGC/4/04 dated 08.12.2007 issued by the Senior DCM/ LMG
thereby enhancing the penalty to reduction to a lower stage in
time scale of pay by two stages for a period of 3 years and 6
months and after expiry of said period the same would have effect

of postponing the future increments of pay. Though the said order

was.issued by the Senior DCM/LMG, he was not the a’ppellate -

authority. Moreover, in the said order it was also mentioﬁfe‘;d 't"ﬁa;t
the authority also considered the reply to memorandum of
disagreement vide letter date 05.12.2007 (0"7»:,“12.2007). If the order
was passed by the appellate authority, hke‘z’oul,d not have been
given effect of the said reply of the applicant against the
memorandum of disagreement without applying its judicial

mind.

It is further stated that though by the said appellate order the
penalty was enhanced, the applicant was not given reasonable
opportunity of making a representation against such enhancement
penalty which is violative of Rule 22 (v) of the Rallway Servants
(Discipline and Appeal) Rules, 1968.
A copy of the above order dated
08.12.2007 is annexed herewith as
/ ANNEXURE-XII.

That the applicant begs to state that he had filed the appeal before
the Additional Divisional Railway Manager, N.F. Railway,

Lumding being the appellate authority. Unfortunately and in

violation of the prescribed norms, the order dated 08.12.2007 has
been signed by the Senior DCM/LMG who was the disciplinary
authority of the applicant. Though it has been mentioned that
the order was passed by the appellate aufhority (ADRM/LMGQG),
he has not signed the order served on the applicant. As per
prescribed norms the disciplinary authority can forward the order
passed by the appellate ‘authority, but he has no authority to sign

Contd..........
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the order. Moreover, while passing the said order theré™
explanation on the point raised by'the applicant in his reply to
the memorandum of disagreement dated 23.11.2007. The
impugned order dated 08.12.2007 has been passed without
applying the mind and in violation of the provisions of Railway

Servants (Disciplinary and Appeal) Rules, 1968 by the authority.

That being aggrieved by the above mentioned order dated
08.12.2007 passed by the appellate authority, the applicant filed
a revision petition under Rule 25 of the Railway Servants
(Discipline and Appeal) Rules, 1968 before the respondent
No. 2 through proper channel on 21.01.2008 and the same was

- duly received by the authority.'Since, for a long period of time

there was no response from the respondent No. 2, the applicant
on 03.10.2008 again submitted a reminder representation before
him but there was absolutely no response from the respondent
No. 2 authorities for consideration of the revision petition of the

applicant.

A copy of the above reminder dated
03.10.2008 is annexed herewith as
ANNEXURE-XIII.

(The applicant craves leave of this
Hon'ble Tribunal to produce and rely
upon the above revision peﬁtion dated
21.01.2008-as and when directed)

That the applicant begs to state that as the respondent No. 2
authorities did not take any steps for consideration of the revision
petition filed by the applicaﬁt, he approached this Hon'ble
Tribunal by filing an Original Application which was registered
and numbered as Original Application No. 02/2009. This Hon'ble
Tribunal by order dated 12.01.2009 disposed of the said

application with a direction to the revisional authority

M %,‘.A@Sl,wmv’
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(Respondent No. 2) to consider the revision petition of the
application dated 21.01.2008 and pass a reasoned order thereon
and the said process was directed to be completed within a period
of 60 (sixty) days from the date of receipt of a copy of the said
order. | ‘
A copy of the above order dated
12.01.2009 is annexed herewith and
marked as ANNEXURE-XIV.

That the applicant begs to state that as the authorities failed to
comply the order dated 12.01.2009 passed to comply the order
dated 12.01.2009 passed by this Hon'ble Tribunal within
stipulated period of time of 60 (sixty) days, the respondent
No. 5, thereafter, filed a Miscellaneous Petition No. 47 of 2009 in
O.A. No. 02/2009 seeking extension of another 3 (three) months
time for implementation of the order dated 12.01.2009 passed by
this Hon'ble Tribunal in O.A. No. 02/2009. This Hon'ble Tribunal
by order (ofa]) dated 25.05.2009 allowed the said miscellaneous
application giving extension of time to the authorities till
12.08.2009 to comply the above order dated 12.01.2009.
Copies of the above miscellaneous
application dated 15.05.2009 and order
dated 25.05.2009 are annexed herewith
and marked as ANNEXURE-XV & XVI
respectively.

That, thereafter, the earlier incumbent holding the post of Chief
Commercial Manager, N.F. Railway, Maligaon, Guwahati-11
(Respondent No. 2) had transferred and in his place one new '
incumbent has joined on 13.07.2009. As such with a view to getting
the knowledge of the revision petition of the applicant dated
21.01.2008 and also the orders passed by this Hon'ble Tribunal
dated 12.01.2009 in O.A. No. 02/2009 and 25.05.2009 in Misc.

. Petition No. 47/2009, the applicant on 22.07.2009 submitted an

application before the new incumbent holding the post of

Contd......... .
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respondent No. 2. The said application duly received by th
authorities.

A copy of the above application dated

22.07.2009 is annexed herewith and‘

marked as ANNEXURE-XVII.

"That, thereafter, the applicant on 28.07.2009 received the
impugned order No. C/VIG/GHY-NGC/4/04 dated 28.07,.2009

issued by the respondent No. 5 purportedly on the basis of order
passed by the CCM, N.F. Railway, Maligaon rejecting the revision
petition filed by the applicant before him. _
A copy of the above order dated
28.07.2009 is annexed herewith and
marked as ANNEXURE-XVIII.

GROUNDS FOR RELIEF WITH LEGAL PROVISIONS :

i.  For that from the observation as depicted at "Annexure-A"
of the NIP, itis evident that the Senior DCM/LMG has never
served the copy of his disagreement to the article of charge
No. I on the applicant before passing the NIP and as such
the order of imposition of penalty dated 09.06.2007 is illegal

and the same is liable to be quashed and set aside.

ii. For that the disciplinary authority while disagreeing with
the findings of the Enquiry Officer regarding the article of
charge No. I, failed to appréciate the evidence on record and
without consulting the evidence in this respect held that the
article of charge No. I established against the applicantin a
most illegal manner and as such the order of imposition of
major penalty dated 09.06.2007 is not sustainable in law and
is liable to be quashed and set aside.

iii. For that w}ii;ie the statutory appeal of the applicant dated
21.09.2007 was pending before the appellate authority, the

Mg, #r Abwran <
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disciplinary authority after going throu'g\h the grbunds
raised by the applicant that the disciplinary authority passed
the impugned order of penalty dated 09.06.2007 without
serving any memorandum of disagreement on the applicant,
the memorandum of disagreement was served on the
applicant on 23.11.2007 directiﬂg him to submit his
representation. Since the disciplinary authority had no
power to issue such memorandum of disagreement while
the matter was pending before the appellate authority, the
applicant submitted his reply stating his inability to file any
" representation in respect of such disagreement. Though in
the order dated 08.12.2007 passed on the appeal it has been
stated that the appellate authority has considered the same
in its true perspectives but the same could not have been
done. As such, the order dated 08.12.2007 is bad in law and

is liable to be quashed and set aside.
- iv. For that Rule 22 (v) of the Rules provides that

"no order imposing an enhanced penalty shall be made
in any other case unless the appellant has been given a
- reasonable opportunity, as far as may be, in accordance
with the -provisions of Rule 11 of making a

~ representation against such enhanced penalty."

t from perusal of order dated 08.12.2007 passed on the
’ ";"'-i ppeal filed by the appliéant, it is apparent that the penalty
.has been enhanced without affording any opportunity to the
applicant to make a representation against such
enhancement of penalty. As such, the impugned order dated
08.12.2007 is liable to be quashed and set aside on this
ground alone. ‘ - ‘

v.  For that the enquiry officer while submitting his enquiry

report before the disciplinary authority failed to appreciate

Contd..........
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the evidence in regards to the article of charge No. II <1
proper manner and held that the chérge was partially
provided. It is a settle law that an allegation/charge can be
"proved" or "not proved" but it cannot be held to be partially
proved which has no meaning whatsoever and as such the
disciplinary authority ought to have exonerated the
applicant from the charges which were not proved but that
not having been done and the Sr. DCM/ LMG passed the
order of penalty. arbitrarily, the same is not sustainable in

law and is liable to be quashed and set aside.

For that from perusal of both the order of penalty dated
09.06.2007 and 08.12.2007, it is apparent that both the orders -
have been passed arbitrarily without following the due
procedure of law and in Violzition of the principles of natural
justice and as such-both the impugned orders are liable to

be quashed and set aside.

For that the disciplinary authority issued the memorandum
of disagreement while the appeal was pending before the

appellate authority. The disciplinary authority without

" having the power to issue the disagreement letter, had

viii.

issued the same. In the order passed on the appeal of the
applicant dated 08.12.2007, the said disagreement letter and
the reply of the applicant were also considered in a most
perfunctory manner and enhanced the penalty arbitrarily.
As such both the impugned orders of penalty dated
09.06.2007 and 08.12.2007 are liable to be quashed and set

aside.

For that though the applicént submitted his representation
on 16.12.2004 against the findings of the enquiry officer, the
disciplinary authority failed to consider that representation
while passing the impugned- order of penalty dated
09.06.2007. Moreover, the applicant was not given the

i s o
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opportunity to file his representation against the proposed
penalty by the disciplinary authority as well as the
appellate authority. The said actions are violative of .the
principles of natural justice. As such both the orders of
penalty are not sustainable in law and are liable to be

quashed and set aside.

ix. For that the Sr. DCM/LMG has iséue_d the impugned order
dated 08.12.2007 enhancing the penalty on the applicant
without having ‘jurisdiction and as such the said .ordér is
not sustainable in law and is liable to be quashed and set

aside.

x.  For that the applicant filed a revision petition before the
respondent No. 2 on 21.01.2008-high1'ighting the entire
anomalies adopted by the disciplinary authority and the
appellate authority ‘whilé imposing the penlalties'. Though
initially there was no response from the respondent No. 2
authofitjes; ultimately the said revision petition has been
rejected in a most perfunctory manner and uphold the
punishment imposed already by the authorities _andras such
the said impugned revisional order dated 28.07.2009 is bad

in law and is liable to be quashed and set aside.

xi. For that the respondent No. 2 authority passed the impugned
order dated 28.07.2009 in a most per‘functory manner
without considering the grounds raised by the applicdnt in
the revision petition dated 21.01.2008 and as such the said
impugned order dated 28.07.2009 is bad in law and is liable
to be quashed and set aside.

xii. For that in the revision petition dated 21.01.2008, the
applicant, among others, raised the questioﬁ’that the
appellate authority enhanced the punishment in violation

_of Rule 22(v) of the Railway Servant (D&A) Rules, 1968 but

Mo . B



petition failed to consider the same. In the entire impugne [
order dated 28.07.2009 nothing has been meiltioned about
the said violation of law by the appellate authority and held
that punishment imposed already is fair and meets the ends
of justice. The said observation of the respondent No. 2 is
total non application of mind and as such the said impugned
order dated 28.07.2009 is liable to be quashed and set aside

on this ground alone.

xiii. For that in the impugned order dated 28.07.2009, the
respondent No. 2 held that the authorities serve the
disagreement letter on the applicant but he failed to file his
representation to it but he failed to consider the legality and
validity of the said disagreement letter and as such the
conclusion arrived at by the respondent No. 2 is erroneous

and is not sustainable in law.

xiv. For that the appellate authority while passing the impugned
appellate order dated 08.12.2007 stated that revision
petition, if any, may be filed by the applicant to Chief
Commercial Manager/N.F. Railway/MLG within a period
of 45 (forty five) days. In the impugned revision order dated
28.07.2009 the respondent No. 2 most perfunctorily and
without application of mind held that according to Rules
18 (iii) of the Railway Servants (D & A), Rules, 1968 where
penalty impbsed by D.A is enhanced by appellate or
reviewing authority, the second appeal shall lie against the
enhanced penalty and that the applicant did not availed that
opportunity and filed the revision petition before him. The
said observation of the respondent No, 2 are absolutely

baseless and the impugned order has been passed without
considering the materials of record and as such the
impugned order dated 28.07.2009 is not sustainable in law

and is liable to be quashed and set aside.

Moz 5 Pofan. -
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xv. For that as and when the disciplinary authonty passed the —
final order in a domestic enquiry thereby exonerating the
delinquent from the charges or imposing punishment on
him, he ceases all the rights to pass any further orders in
the matter and if any such order is passed that would be
beyond jurisdiction of the said authority. But in the cash in
hand the disciplinary authority issued the disagreement
letter when the appeal was pending before the appellate
authority. This vital fact of the case is failed to consider by
the appellate authority as well as the revisional authorlty
and passed their impugned orders. As such all the impugned
orders passed by the disciplinary authority dated 09.06.2007,
appellate authority dated 08.12.2007 and the revisional
authority dated 28.07.2009 are bad in law and are liable to

be quashed and set aside.

xvi. For that the disciplinary authority while issuing the
disagreement letter dated 23.11.2007 kept the order of
penalty dated 09.06.2007 aside. The appellate authority
while passing the impugned appellate order dated
08.12.2007 enhanced the penalty without appreciating the
fact that no subsequent order of penalty reviving the earlier
order or otherwise passed by the disciplinary authority and
as such the appellate order dated 08.12.2007 is not

sustainable in law and is liable to be quashed and set aside.
xvii. For that in any view of the matter the orders of penalty dated
09.06.2007, 08.12.2007 and 28.07.2009 are bad in law and are

liable to be quashed and set aside.

6. DETAILS OF REMEDIES EXHAUSTED :

The applicant on 21.01.2008 has submitted a revision petition
before the respondent No. 2 under Rule 25 of the Rallway Servants
(Dlsc1p11ne and Appeal) Rules, 1968 against the order of penalty

QM%‘%(KW «
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dated 09.06.2007 passed by the respondent No. 5 (Annexure- VIITy ™
and the appellate order dated 08.12.2007 issued by the -
respondent No. 5 (Annexure- XII) through proper channel. The

respondent No. 2 by its order which wsa communicated by the
respondent No. 5 by order No. C/VIG/GHY-NGC/4/04 dated
28.07.2009, has rejected the revision petition filed by the applicant

and uphold the penalty imposed by the disciplinary authority

as well as appellaté authority. As such the appellate has
exhausted all the remedies under the departmental Rules in

respect of the matter.

MATTERS NOT PREVIOUSLY FILED OR PENDING WITH
ANY OTHER COURT :

The applicant further declares that when his revision petition
dated 21.01.2008 was pending before the respondent No. 2
authorities and no steps to consider the said revision petition
for a long period of time, the applicant approached this Hon'ble
Tribunal by filing O.A. No. 02/2009. This Hon'bl Tribunal by
order dated 12.01.2009 disposed of the said O.A. No. 02/2009
directing the authorities té consider the revision petition of the
applicant dated 21.01.2008 within a period of 60 (sixty) days from
the date of receipt of a copy of the said order. Thereafter, the
respondent No. 2 :authorities disposed of the revision petition of

the applicant. Against the above order the applicant has not

approached any other court and as such no proceeding was -
pending in any other Court.

PRAYER :

In the aforesaid premises, it is,
therefore, prayed that Your Lordships
would be pleased to admit this
application, call for the entire records
of the case, ask the respondents to show
cause as to why the impugned orders of

| Contd.......... v
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penalty dated (‘1;2_9_6_29(1:? (Annexure-
VIII), 08.12.2007 (Annexure-XII) and
28.07.2009 '(Annexure-XVIII) shall not be
C.l'l-l;;;le;dI :and set aside and as to why a
direction shall not be issued to release
the entire service benefits to the
applicant to which he is entitled and
after perusing the causes shown, if any
and upon hearing the parties be pleased
to quashed and set aside the impugnéd
orders of penalty dated 09.06.2007
(Annexure-VIII), 08.12.2007 (Annexure-
. XII) and 28.07.2009 (Annexure-XVIII)
with a further direction to release the
~ entire service benefits to the applicant
to which he is entitled and/or pass such
other order/orders as Your Lordships

may deem fit and proper.

And for which act of your kindness, the applicant as in dufy

bound shall ever pray.

9. INTERIM ORDER:

In the interim it is prayed that
pending disposal of the application
Your Lordships would be pleased to
suspend the operation of the impugned
orders dated 09.06.2007 (Annexure-VIII),
08.12.2007 (Annexure-XII) and 28.07.2009
(Annexure-XVIII) with a further
direction not to continue in deducting
the pay of the applicant and/or pass
such other order/orders as Your

Lordships may deem fit and proper.

And for this act of kindness, the applicant as in duty bound shall

ever pray.

Mawsg o i
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10. DOESNOT ARISE: )

11. PARTICULARS OF BANK DRAFT/POSTAL ORDER IN
RESPECT OF THE APPLICATION FEE :

e (2195 72E-12195), F2E-1LI8SE,

, © g E- /2185, 72
I) ,I.P.Q.‘NO. .Z_ZE_'?_”g_gq ;_01 gy.(b/- eack,
ll) - Date . 08_ O? - W?

. e
iii) . Issued by Guwahati Post Office. - G~ O reegholor) Bhocsan, G4 - 1.
iv). Payable at Guwahati. |

12. LIST OF ENCLOSURES :

| As stated in the Index.
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VERIFICATION

I, SHRI MANOJ KUMAR BARMAN, aged about 58 years, son
of Late Mangala Barman, resident of No.2 Mathgharia, Guwahati-20,
P.O. Noonmati, in the district of Kamrup (Metro), Assam, do hereby
verify that the statements made in paragraphs No. 4
(2,34, 6.8.¢0, 0/, 12, /3,14, (S, (6 dm [T )

are true to my personal knowledge and the statements made in
paragraphs No. 4(S. % 9 D L Dare believed to

be true on legal advice and that I have not suppressed any material

fact.

And Isign this verification on this the 4 day of September, 2009

at Guwahati.

Place : 6%/»//»{%//'
Date : p@/oe/}ﬁ‘? X

SIGNATURE




h" ”:5°?5Jé35?f: ;:. (IlanuamQ
0 M 0 1 A HD U M

-/undanulpned propo"e(“) to ho~ : _
unuer rule 9 o,gj

‘ﬁp@ﬂl)ﬂuleu lQGB 1he;
il Lbohavlnuv in Tes p*c“i

d ﬁﬁ:se} aut in the. ehicl osed stat
sTY . A stagerent of th mputatloné ol
wppb s -of eaeh ‘les nf charge-1s

mnc Rreatdent 6
faE~iU\L‘uhr LR
ﬂﬂlluay corvant s (Disc jplann and
“iher impuudijwn"-ﬁf miseonduct o
1ﬂqn1r" o plqn“"Pd +t0 be Tigd
'gn)xfclv**ﬁf charg e (hnnexuras L)
Tk nerad o W‘J“\Qh”vjouv‘ip"

T e R Y v'nlu;_L,un Tiat DL, Luhcnt ,bv wllch and’
Lt by whom, ihe articlest the charee’ urﬁ prnDncpd to be ..
RRTEICTE 11‘f, Al '7:) r\n(1')rmi(/\vmnj. 1_)1‘:};]]1 (N ) “‘uvl,hm (\rll’ﬂf‘ 3of

LlO’TTTrnPO

it s e Loded L ocho st nf. flot\nnarl G JAPrAJh1¥

"";\'—;"EV~ S e . . LT )
’ o s - "-."'.,,

P Shri lh R @b\ Sl i° 1rrrr‘ty ixnwﬁanrcl tlwn( 1f lxn 80 ﬂfﬂ‘“
: dflfl Lakel egbracls 1o tihe "docoments mcm 1oned:
av. ﬂ”“'t'WC RN ;ﬂ11n3
¢i11"1'°nwu endutia

- a~~1rrg, he ccnvtw'mov
Ui the eaclosed List of doturents s (hnipexure 7L
JTiee h~W°V1Hunlofﬁn)dwm\wfp«ﬂun'

~,

b this purpnse ‘ﬁ~"hWUJﬂ cwnu'V1fY“._;;"~§§§§?/&~ o g
‘ﬁ?"m“dlatﬂlj o reeeipt of this Yﬁwqruann‘ ‘ g ST
3°:uhr1 M K QBawﬂ; L ”i T furtl 7 1nf01mod thnt hn -
mav 1{ he 8O des 1red, take the qsqi' Loance of any othar' | ]y‘rervnni
”“qn o%ficial r LY. Tade Untan(who sabisfies the- requirements of .o
Lrules 25 5 o hie nailway servants \.IN_ el 1the and A )pPal YWules oY aggp. T
'andﬂﬁuup i2and for- Hote 2w there: uw.hr'd" Lhie .case may bn) for 3
’:i"p@c»*no}tnp ‘documents and assiloting him in PTC“OﬂtiNV hls case . v
- bafore: whi Inquirin~ hutholltj i mJQVQntfﬂi L, O nquiry ‘minn, y
one; O3 rnq1wv pr 0lls in T

held,For this purpuee, he: uhQUld nami.
'7ﬁ'4c1,“f prefelente, Before nomlnatln; the ds
:w*lun; dJroade rUnion officiql( ) Shrd M. R = SAND
aking- l"I")m/th(‘ nom 'll"o(“\ h. e hr:(Um\ yialan

{*"annni("\

RO TR e
shouid abtain an undolt

il 11ing to assils st him during t\o dtsc filnw v prmCGOdlnP Jhe undertdrl
ould also C'mtam he pars Licodars ©F e (o ) 10 any ;- 4N u}j<h :
~»hn nJminee( ) had already: nn<cxtqk [l -\,,and.leﬁMadirjakjn 5¢_.g

'~lould ‘be iurnjahod Lo Lhe Hu‘ervlfﬂet
mal lWOV aloAg with, Lh: nOW1na1jml.;-
B : 00 +’.~ ““m\']l

Tt Lo X . <
IR Ohrl‘n‘ ) N N““~A : ' “?*y‘\4~ he ety (Lt G
Therunders izncd through Cemeralalasnl GRS EQJﬁ%;;@.f"TWu> ” e
uritten statement af hig dv““nca Lwnich T””l‘“'T”ﬁTf R G a u«n'»u :

G 34 na dned zwz;l,

L\nnyér)W1Lh1n-lo ‘days of rncnxpt of this .
'Cqutre gpe ct” ﬁny docunwnfu faor -Lhe p(CFﬂ‘-L\“h af his defenc .
éﬁbn J{ ]“‘llbu‘”l Qf 1ﬁcumoﬂtr ii he‘

- and dlthlﬂ ten days.'after onple’

A -ﬁe jﬁe to invp€c1 documantg,;qnl al ¢
f‘ ( ) To r‘Txﬂ:e whether he wiuheg Lo 1 pnr"“n nna‘

lddrkdqoo. of e wlthnWbs
IR rlnfnnl't . L

(b) 10 furnjgh the. hames and Gaddr
t“h' 3] 1/ -‘ [ !\I‘} ’ll' (”[,',f.y}”,E l"“; '!

' * . e - . . ° e

. L - .' ..'i‘.T_@'tf)_;1'i.,ﬁ«i\‘. e .
(}Z{hq%ﬂ)<h>6gi40xua(éw7

ﬁ%wﬂaié é?@MNm{L)

. .
NP %



m'.‘x.m'-)
R chin
UL

.'.1 a. hre

f-“"lCh ‘I L 9.

) "}'--:lr;Xf\I‘lllC(l Hm\ if he RE
wibhin the ,3‘-»-~~'

’l” G 1\

LU
Ai'\ik ..;Uunu.\, hA..v vl‘.it\cﬂ st '
dpp(‘(\l 3n ‘:‘P 111(} jn_,v py IU\I

' v‘l 1» Lhﬁ I)I"WV]_“'lnnn }1 |
e "mr\ /‘,ppo'ﬂ )l{ujpn lc;(m ar |

icd in para o or ddes -hob A&
e othervlce fails or & refuses Lo (‘*\!'1)'
es .9 of the" hallway velvdm,quwlpu
L6 order/ad irectinns issued. An. purs

.;yufk}n*“ A rrq, 1191d Lhe inc011rwf éA hl 4

ol
w Ty ’

ohri: M R QaNVW\DW\ e & invited”
sanduet )‘&.ﬂ(\) 1 “ﬁx} under w whieh 11'\‘r\1y 2

L'\ '_,‘MT\(\.; afy l"r L 1(\]_(‘;‘] o7 nkher illflu(’n(‘f;?
iy Lo curkher his 1l1tn1P<‘LJ n 1‘(1(‘1’);.1(1

the Caveraments IT any

cebhep peergort it B f'pr\r’

L owind beop e sumed Ldaal

7. hzaxR.Lhe artention of"
"mlo no n® the kailway. 001v3¢n'
nall -bring on altempt
r anthiol
his serwice unﬂ >
Wi he Aahn e Lroan -
{)::,' e I,H RTL
iz 1o avare - of guch a rm\:r\fnmm ion
e nee al l'\'\ff/ 31\.1 AR and actdon will be lLatien:

+ioltation of ™iler 20 ﬂi‘ e _':'i'.l;.,J,scnf*«\'“f*‘i(("mdmi)lnﬂ oo

. servant
‘to bedr upm any
of s matiers peri amm;v B
OPIE B0 atilon is recels ved on
conk Ve 12 \L-. or ledllt w*thm 11(‘,;

~(‘1'|

kvl ed e a.

i, b veesipt of ﬂ].Lu \fmm ﬁnfurn 108 \\'4

e

) l‘.l l i ‘ SRA :
fmn)oton L L,L.Ll,qr

:.'.‘l\’
hI‘l ’5\’\'?’\
AR 2 c&s(oj\ﬂm

T)L..J]F sand Place 1 S

. (Hlare and dos;gnaunnof

¢
Ceraais o s Sma——

o Cpy-To SHE L s A
: the e ading authorit f)im : mi DT.'I'nal fone
4 Brrilke Aut which evr>1‘ 1g-nal '\r‘.pljtnb‘m

- c \pio wi‘th ft,he' '}-";emolf__amiu-m,..';_w

seven,/not i v“n

o 'Un he c\‘?l(:‘.tml 1L

N,
T cannt moy 0@

of the m‘thorjty (Thlf

o

muld lmﬂ N tlmt
D >Ci1)LLn.1r~\ o I 34y by Lhe LDVES

01 any auihor by i are.at phin ey e l_'w(’ Ay 0
R “who yould bhe ar ranpg ing Yo AN '5,1')'(_-»_(';:-';‘ S Lhe Ao et
' . otpls aulhor 1ty belnpe o .wlﬂuq nobhe «1.\&L lll(‘l(l"‘-,‘.‘._.h(lun\v .

£ vhere the president o the o
y h&"\\-\m\\, ')l‘ e

&

whfanever C"1 1@ is ‘”i

sml ating. t\U‘thf\(“*'
= ducument oL X
La n'\L\U : 1‘

ams
.IOfCLlOﬂ 1o ths

._(-

'UH]HH\,' .mih‘ ! : .
l“\' n’.)m‘r\ i3 lho m-mw(on

B ,.\

-14,«;-«_"-;; 1','1.4 Le rm.ah\o'\ «Jhel‘et\ﬂ‘l‘ v
o B 'm’th.)ri el
: be used wm-,re ovor mp\ujm‘oln Gaec m\l\, JO(}) 31 e WO (])I\)\\mc
"96L Not to be Ins r—rted 1n Lho ory fmd Lo the- ulfr,'*-t*l vam\,
: Agloowd '
! = .
i
‘ |
g




' P ARTICLE OF CHARGES FRAMED AGAINST SWHRI
' M.K.BARMAN, HD.GC/NGC

ANNEXURE-I

RTICLE-1

Shri M.K.Barman Hd.GC/NGC while functioning as delivery clerk of NGC goods
office, during the month of November and December /2001 committed a serious
negligence in his duty in as much as he pelmltted the parties to put lictitious remarl\q in
the delivery..book, regarding | pacl\cts lelT"for A/D. During the delwuy of the onion
coxmwnment on 1.12.01 and the remarks were without signature of the person who
took delivery.

ARTICLE-II -

Shrie MUK Barman,; Hd.GC/NGC while functioning as delivery clerk off NGC/Goods
oftice during the month of November and -December/20040 committed a serious
misconduct in as much as he delivered the onion consignment from NGC/Goods office
on 1/12/01 withgut verify uwthugenunelessogﬂlgvpan who took delivery. Thus he

e y MR RIS EEAS aosim) ﬁm@wefm A
facilitated 1ct|tmus partles ‘who were neither consignee nor erldorsee to tal\e‘ﬁcutxous

A7§-—-—-’ i = a

!

¥

"/Thus by the above acts said Shri M. K Barman Hd /GC/NGC exhibited lack ofmtegnty

e

’ \/ and devotion to_duty and acted in a_manner unbecommg.,ofwawRallway servant and

A e e R g

thereby contravened' the provisions of para 3.1(i)(i1) and (iii) of Railway Service
Loxlduct Rules, ] 966.

| _ntraMdmm:st.ra?tive Tribunal]
| Fey Wmﬁa;e amrm‘, '
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: - STATEMENT OF IMPUTATION OF MISCONDUSCT AND
I\'HSBEI-I/\VIOUR_ER/}MEI? AGAINST SHRI M.K.BA RMAN HD.GC/NGC.

P

ANNEXURE-II.
ARTICLE-1 \/ :

Shri-M K Barman, Hd.GC/NGC while performing s duty as delivery clerk on 1.12.01
committed a scrious negligence in" his duty in as much as he delivered onion
consignment obtaining fictitious remark from the parties in the delivery register. There
were no signatures of the agent against these remarks which was admitted by him in -
his statement in reply to Q.7. Further the documents revealed that the number of onion
bags which were already rentoved had been shown as bags Ieft for AD in the remarks
without signature of the party with_the intention to_make false claims, Shri Barman :
had permitted such remarks by the party to give undue benehit to the party. L

As per invoice no. 220/351.bags and invoice noA51/361 bags i.e. total of 712 bags of -
onion were booked from RJT On 1.12.01 as per tally book the consignmerits were

tallied and unloaded at 15 hrs. and 14 hrs. respectively but actually 712 bags of onion

were delivered and removed from the Railway premises at AQuhrs. 12,45 hrs, 10 hrs,

and l’C)‘\;"l?rs. by trucks bearing numbers as AMK 6384/ 153,/ AMZ- 1143/199, AMH-
432/180 and NLA-1898/180 as revealed from records of gate pass registers maintained

by RPF/NGC and by the NGC/Goods. office. This had resulted in the grant of
fictitious AD of the consignment on 01.12.200]- ' ’

Further the on duty goods clerk Shri Barman allowed the party to write the false
remarks as_223 bags onion kept for A/D and 29] bags onion kept for A/D without
obtaining any signature against this remarks. ~

*

ARTICLE-1I

Shri M.K.Barman H’d.GC/NG_C while performing his duty as delivery clerk on 1.12:01.

committed a serious negligence in his duty in-as much as he delivered onion
consignment to persons without verifying the genuineness of the. party . This was also -

admitted by Shri Barman vide Q.9 in his statement, Even he failed to take signature of
party who took delivery of onion consignment.under invoice No. 256 RR No. 140248
- dated 13-14/11/2001.Thus he facilitated partyfwho neither consignee nor endorsee to

- take fictitious A/D.
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LISNT O RELIED UPON DOCUDNIENTS, . \j

Statement of Shri M.K Barman Hd.GC/NGC recorded on'26.09.03.
Statement of Shri D.Brahma, Hd. Cons/RPF/NGC recorded on 08.09.2003.
DDM register from SI. No. 505 to 515.
Tally Book containing pages for the date of 01.12.01. o

Gate pass khata og NGC/Goods office containing pages for the date ’ .
l 12.2001.

Gate pass Khata of RPF/NGC containing pages for the date 01.12.2001,

Applications for A/D (25 Nos. )

Delivery Book containing pages for the date 01.12.2001.

RRv. (32Nos.)
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To

The Dwmonai Commercial Mmmger j
N.F.Railway, Guwahati Station Road, f
Guwghati — 781001 J

..V
B
o

e

159 Tuly2004.
Sir, / ,
Sub ~ Detence against your Cham um N L,,\’IGfGH‘I
NGC/4/04 dated, 10.5.04 received on 6.7 7004,
-0(()}0—

In obedience to your subJect-lloted Charge Memorandum,. I do
‘beseech your profound look to the following submissions as my defence for favour -

of your kind perusal and sympathetic cenmderahon and esteemed judicious orders
please -

That sir, 1 deny the charge ‘labeled against me and in this cotmection,
1 would like to subinit that I may be given a chance to rebut/disprove the allegatmn
during enquiry stage in the form of “AUDI ALTERAM FARTER so that - ;
reasonable opportumty under Anticle 311 of the Constitution of India analogous to
the principles of “NATURAL  JUSTICE” & REASONABLE
OPPORTLMI’!’ES” is not denied to me. '

In thns comxectlon the foilovwng persons are nominated to assist me
during the course of enquiry 1a th \capacxty of Defenca uxm%l 3 -

1. Shri G G Das Supdt (T}»'Cimms»’ivia}waon Oﬁicp Secretaxy,
AISCTREA/GHY Braz;gh

% ShriM Chakraborty, Retd. Sr. SO{A) & Ex. CVI{AYMLG.

“The consent letters of the above named two individuals are enclosed
herewith for your kind perusal and disposal please The arrangement may kmdly be
done for their sparmg durmg enquiry.

With regards,
Encl - 4 (four) Sheets " Yours 1a1ﬁ11uiiy, ,
v as above. % ,

(M & Barman ) /!77/6’4'.
Hd. GC/BGNGC.

L

Coctifd o b s Comy

IO%‘/IM% élwwﬁ/ .
é@w% )




‘Sub Depaﬂn,: "ntal Puqmry mto ﬂu, cha rpes framed against you vide .
‘ 5_5_‘?(;::?\0 CJ\;(\,’GH\ - \‘(' oi4i f}i

78

14:04 dat! < (t"l’(xS” ‘CM a wm' ni w?'m“

L .12 has"}_';':
0‘4/ 79/ (;04-'

sofaas

ﬂzcr«.luu, a\i\n%d 10 4 mxza the bearing as p:,r .abuw m;gt dﬂl?us BT
'\ﬁmna‘wd Dutww (,oumd hm M. C hakxabem Tma 57, ““5 A ;.\;'-:'
_ :ihiz,aon ‘Pleage nofe that no! dd oumn ent wit be ur‘~mm (ox absence. of Vouesot
.md som nf)mmm,cd L)ciwc:, C‘mmscl B ' :
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“ , L4
i
He o Copy: mmwdw for-kind information and ncecssary action (o - :
e 1) DCNY (J\l\\/dh'\“ He is requested to spare and dijeet S bri MR Dapnea,

oo - GUNGC as per above mentioned programme fo atiend the heariig.

L 2) Shri M. ,(,ha,uan.»on,, Reid. St SOFA & CAONabigaon (10}, Tle iy st |0
attend the hearing as por above suentioned proprmme.

3) Dy, CVO (T)yNMaligaon, N

i
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U,

' NORTHEAST FRONTIER RAI -LWAY

Office of the -
Enquiry Officer/HQ
Maligaon, Guwahati — 11
NG ZJCON/VIG/08/04(2) Dated: - 08/09/2004

o0

T

-s{;-i M. K. Barman
Hd. GC/NGC - '
N. F. Railway

Sub: - Departmental enquiry into the charges framed against you vide
Memorandum of Charge Sheet No. C/VIG/GHY —NGC/4/04
dated 10/05/2004 issued by DCWGuwahatl

Under Order No. C/VIG/GHY — NGC/4/04 dated 03/08/2004, a copy of Wh alsony
‘been endorsed to you, the undersigned has been eppointed as Enquiry Officer to con et the
above DAR enquiry. = ’ o ~

The Preliminary Hearing of the gbove case was conducted on 08/09/2004 at 10.00 hrs in
the chamber of the undersigned 8t Maligaon/HQ. ' ’

It has now been decided to conduct the Regular Heenng of the above case on 29_/09/2004
& 21/09/2004 in the chamber of the undersigned at Maligaon/HQ at 10.00 hrs. T

You are, therefore, advised to attend the hearing/as per above programme along with your A
- " hominated Defence Counsel Shri M. ‘Chakraborty, Retd. Sr. SO/FA & CAO/Maligaon. Please T
note that no adjournment will be granted for absence ‘af yourself and your nominated Defence
Counsel. . | o ‘ : _

Copy forwarded for kind information and necessary action to: - :

1) DCM/Guwahsti. He is 1 ested to spare andidirect Shri M. K. Barman, Hd. GC/NGC

| oo attend the Rogular Hearing. |
AO/Mali (DC). He is advised to attend

4) ShriD. Bmhma,HipmstabldRPF/NGC g is advised to attend the Regular Hearing oL |
5) IPF/NGC. He is requested to spare and direct Shri D. Brahma, Hd. Constable/RPF/NGC

as per above menﬁoﬁéd programme to attend the Regular Heanng,
6) Shri S. Sengupta; CVI (T)/Maligaon. He is advised to attend the Regular Hearing as per

g

(A. K. Sen)
ngu e

above mentioned programme.

]

R
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ANNEXURE-V

(Typed Copy)

N.F. Rly. - ﬁ
'Office of the Sr. ARM/Guwahati

Dt. 7.12.04

No. C/Vig/GHY-NGC/4/04
To | ]

Shri M.K. Barman
Hd. GC/NGC

~ Through: CGS/BG/NGC !

Sub :  Final enquiry report of departmental enquiry of DAR
Case into the charged memorandum No. C/Vig/GHY-
NGC/4/04 dated 10.5.04.

The final enquiry report of above subject DAR case received from

Enquiry Officer (A.K. Sen) is sent herewith.

Please submit your representation if any in this connection within

10 (ten) days from the date of receipt of this letter.

Enclose 8 (eight)
' Sd/- lllegible
Divisional Commercial Manager,

Guwahati
$7.12.04

Copy to - CGS/BG/NGC for information please
Sd/- Illegible

Divisional Commercial Manager,

Guwahati



R o TSI s+ o ) e s QTR TS _TIERAS w0 1T L 6 ST L L e e Amaa emeanro i D HEt WS B % L EEOREL T LRI~ NG VLI, TS DEETORNRL € 3estUh M mam e syt ST S s mes s smmers oiconoenw
s‘ . . ———

- -%_, AEHIRE —
- | e 9 o )
L — fV{V |
Ne ey [y sec/ o ! “”“>/
! ) ) . / "

%L Y*’g\p

Aaa N K s,

X Z;Z/N
\‘QZ'WM‘CQ_S/ e

S ~ Aﬁwmﬁl

Vo5 fol?

i
%‘ et LAl sty
“‘ HETT

N
R s




~3332—

;:w;m. ey Ee S S . n e o B L T U O R R o ok P I e v e ,_:_.
7w Lor Co, 5,’(,@ M. %K. Barmoa, !/o/c;c/Az,;c 2 -

1 \ "un 2| OF THE DEPARTMENTAL ENQUIRY INTC YHE CHARGES
#ﬁ; AGAINST SHRI M. K. BARMAN, HD. GC. NGC/N. F.
\_RAIEWAY VIDE MEMORANDUM OF CHARGE SHEET NO. C/VIG/GHY - = -

GC/4/04 DATED 10/05/2004 ISSUED BY DCM/GUWAHATL f

****ﬁ'F;;*XXKWFKXWFX’X'A'K;J;’(u RAXRBARAFRLRRRAR N xar.a_rxaranr}awwl}*ﬁ)’*’.‘*?#*”*****’*’*

INTRODUCTION
S | was appointed as Enquiry Officer by DCM/Guwalhati in exercise of

powers of a Disciplinary Authority to inquire into the charges leveled
against Shri M. K. Barman, Hd. GC/NGC vide Memorandum of Charge
Sheer No. C/VIG/GHY - NGC/4/04 dated 10/05/2004. The case was
received for enquiry on 04/08/2004 and the Preliminary Hearing was
held on 08/09/2004. The Regular Hearing of the above case was
conducted on 20/09/2004 & 21/09/2004 at Maligao / HQ and enquiry
completed. The DA proposed to substantiate the charges on the basis of
09(Nine) Relied-Upon Documents (RUDs) listed vide Aunexure -~ 111 and
one oral evidence listed vide Annexure - [V of the Charge Memorandum.
, Charged Official appointed Shri M. Chakraborty, Retd. Sr. SO/ FA &
o CAO’s/Maligaon as his Defence Counsel to assist him during enquiry.
Charged Official Shri-Barman was generally examined on the basis of
circumstances appearing against Him  in the form of clarification.
Disciplinary Authority appointed Shri S. . Sengupta, CVI (T)/Maligaon as
Presenting Officer with the above case. Charged Official  subinitted his
Defefice Brief on 26/12/2004. Other details, are in the Daily Order
Sheets. N _ EAT :

ative Tribunal
& ! bun3;

i The DA has framed Two (02) Article of Charges aghinst Shri'M. K. 7
Barman, Hd. GC/NGC, which are mentioned below: - ,f RN 9 <Ep 9,

- f — 9 SEP 7009
Articte - 1 - I ‘

B M £ Y Yy - - - - 7.3 Tren 21 " P N .l N I\%MAF%EE!%WGT 1
Sy M. K. Barinan, Hd. GC/NGC while functiomng as-Denvery Cieelpl |
NGC Goods Office, during the month of November and December’ 200ds)
committed a serious negligence in his duty in as much as he permitted
the parties to put fictitious remarks in the Delivery Book regarding
Packets left for A/D. During the delivery of the Onion Cofisignment on

by 01/12/2001 and the remarks were without signature of the person who

" took delivery. ' S

Centra

;0 THE ARTICLE OF CHARGE

R 7

L=,
()

@

Article - I

Shri M. K. Barman, Hd. GC/NGC while functioning as Delivery Clerk of
NGC Goods Office during the month of November and December’ 2001 i -

r—-—



7| a serious n;isconduct in ?as_ much as he deliversd the Onion
Slsdent from NGC Goods Office on 01/12/2001 without verifying
ineness of the party who took delivery. Thus, he facilitated

T

IEE® :
e 78 . . .
ichfhious partics who were neither Consignee nor endoursee to take

Hetitious A/ D.

Thus, by the above acts said Shri M. K. Barman, id. GC[/NGC
" exhibited lack of integrity and devotion do duty and acted in a manner
ég unbecoming of a Railway Servant and thereby Contravened  the
provisions of Para 3.1 @, () & (i) of Railway Seivices (Conduct)
Rules’1966. -

THE CASE ON BEHALF OF THE DISCIPLINARY AUTHORITY

The DA has proposed to substantiate the charges framed against Shri M.
(.. Barman, Hd. GC/NGC on the basis of 09 (Nine) nos of documentary
evidences which were exhibited { authenticated during the course of
enquiry and the documents were marked as PD - 1 to PD - 09

o) - 1 is the copy of the statement of Shri M. K. Barman, Hd. 'GG} NGC
cecorded at CVO[Maligaon’s Office on 26]09/2003. -

pD - 2 is the copy of the statement of Shri D. Bramha,
Hd.Constable/ RPF/ NGC recorded on -08/09/2003 at CVO/Maligaon’s

Office. /! _ , \

, ' 0 L NV

. PD- 3 is the copy of the DDM Register from S No. 505 to 515 o

}‘l 35, PD -4 is the copy of the “Tally Book containing 'pagcs for the date of
‘ 01/12/2001. | | |

 pp - 5 is the copy of the ‘Gate Pass Khata of NGC/Goods Office
. containing pagesg for the date of 01/12/2001.

PD - 6 is the copy of the Gate Pass Khata of RPF/NGC containing pages
for the date of 01/ 12/2001. o _ :

83 PD-Tisthe Copy of the applications for A/D (25 nos)-.

&y PD - 8is the chy' of the Delivery Book containing pages for the date of
01/12/2001.

. 10 PD -9 is the copy ofvthc.Railway Receipt’s (32 nos)-

.1 Ppresenting Officer in his brief <ubmitted on 28/09/2004 mentioned that®
Shri M. K. Barman on 01/ 12/2001 commenced his duty as Delivery |
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06 30 hrs & started delivery’ of Onion Consignmennt
ents under Invoice Nos. 220 & 251 wele removed from th
_ Preinises at 10.00 hrs which clearly proves that the said
Consignients were delivered otheiwise it is not possibl to remove the
onsignment and thus the statement of CO vide Q* No. 2 of EO is not
~orrect. The remarks. of damage  as -made in the Declivery Register 7
¢ obviously made by the party itself without signature and in presence of
Y Delivery Clerk as Shri Barman was the custodian of the delivery book
: & and his duty was up to 13.30. hrs and surely he allowed the party to put
such fictitious . remarks. Hence, the charge against €O on Article - L
stands established. '

in regard to Article - Il of the Charge, it has been mentioned that as per
dclivery book, Consignment under Invoice No. 140248/ 256 was delivered
without obtaining the signature of the party i.e. without verifying the
penuineness of the party and the same of delivering the Consignment
was admitted by Shri Barman in reply to Q* No. 9 is his statement.

[ L ratad

Further, thiee cases including the above Iavoice No. 256 were cited by
PO where it has been shown {hat the Consignee against three - Invoices
were someone & endorsed to one Party whereas the deliveries were made
to other than the endorsce or there are some discrepancies & thus from
the above it is clear that Shri Barman delivered the Onion Consignment:
without verifying the genuineness of the Party and also he did not obtain
the signature of the\Party in the Delivery Book & without obserying the
general formalities. - ! o Y

Therefore, the charge against Article <11 is also stands established.

) THE DEFENCE OF THE CHARGED OFFICIAL

4 Clharged Official in his Defence Brief received on 26/ 10/ 2004 mentioned |
that the Charge against Article - ] is.far from the fact as the CO was on
duty at the Delivery Counter on the day from 06.30 hrs to 13.30 hrs and
e left the Counter at 14.30 hrs on completion of his duty and it-cannot
ve denied that co “did  not effect. the Book Delivery since the
Consignment started lifting ﬁolg__ggm}"§“h;s and completed »qnlqad‘ix_l_g”at
15.00_hrs indicates that the party was allowed by the CGSJNGC to

iy remove the good portion of the Consignment from the Railway premises
and the damaged portion was kept for A/D and after granting A/D by )
DCM/GHY, the Consignment was finally yemoved at 18.40 hrs which did -
oot fall within the duty hours of the CO. : SR S

to

The unloading of the said Consignmcﬁt completed at 15.00. hrs- as‘_-

revealed from_the Tally Book & very correctly the damage portion -of the ©

AR Best e '

Consignment could be ascertained byflS.OO brs and thereafter as arule,
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<4

s, so the CO 187 in complete dark about . the remarks recorded in the
i

(R the remarks D the Goods Delivery Book as thic NOS of bags

feft the Counter at 14. 30 _hrs on being released from duty at 13.30

Jelivery Book and as such the allegation must not be atiibuted on the
O & CO very correctly pointed out that he was not aware when the
particulars marks: were ‘written because he effected only Book Delivery
bhut not physical‘delivc_ry and the Tally Clerk recorded the Tally Register.
On the basis of the Tally, the remarks were put by the Party. :
Since the Party did not put remarks within COQ’s duty hours, no -
comments can be offered on the last three lines of Articie - 1. :

in regard to Article — 1T of Annexure = { wherein it has been mentioned
hat CO  delivered the Omnion Consignment. without  verifying the
genuinencss of the Party who took delivery and facilitated fictitious
Purties who were neither Consignee not endorsec. '

113 this connection, it is submitted by CO that the question of delivery of

the Consigument of the Party without verifying the genuinencss does not ||
arise at all. There ar¢ Jimited known Partics who deals in- Wagon/rake - -,
Joad Consignment and take the delivery through their representatives

and - due 10 working in NGC Goods Shed for & long_ period, the ||
xepmscpta’rivc‘s are very. much knowna In this instant case, the delivery ‘
was affected to the representatives of the! Party and 8o {he non — verifying A
the genuinr:néss of the Party is not cortect. - v

Further, as per provision of Section 80 of Railway Act’ 1989 where
delivery of the Consignment has been permitted to 1he person who
produces the Railway Receipt, it shall not be responsible for any wrong
delivery on the ground that such person is mot entitled or that the
endorsement on) the Railway Receipt is forged or otherwise defective. '

In this connection, it has been clarified that CO never admitted rather he
stated that that since the agent/ representative of the Partics arc all
wnown & delivery was effected on good faith & as per Provision of Section
80, the Consignment was delivered to the known e prcsentativc and the

RR @qq,tsuggbq@mﬂxccndoxscmcnton the backside of the RR. "’“

R e

in regard 10 allcg tion for non - obtaining the sig.u-aturé of the person ]
who took delivery, the allegation is pot correct & delivery book clearly | o
indicates the existence of Parties signature in the column, :

+. 10 Thus, from the above discussion, it is clear that delivery was _grantcd to
the proper representation and hence, the question to facilitate fictitious .
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take fictitious A/D does not arise. It is further submiged that\ [2
claim against any fictitious delivery has been arisen o hence vy
3 ticle in question is not substantiated. f %’ﬁw@w?@
. NS
\;Wudbvfi.is;cu-vssing on the points mentioned in his brief by PO, it has been‘*nt‘f: 7
minhigned that there is no doubt that removal of Consignment against
lavoretne. 2207251 might have started at 10.00 hrs but acco ding to
Gott Reyister, the Consignments removed in several spells & finally
{0 m-plé?tcd at 18.40 brs, so the observation of PO in regard to removal of
Consignment within 10.00 hrs is not true. It appears from the Tally Book . Hymj
thof the  unloading was completed at 15.00 hrs & hence after -
as Mewaning the damaged bags, the remarks to that effect must have )
béen ..at after 15.00 hrs which is obviously after the duty hours of CO.

3

coud to PO’s conten tion under result of enquiy of Article - II in

woov o Invoice No. 140248/256 under which the Consignient was

e o d without signature of the party & also without verificatiou of the ro

svr o cuess of the Party, it has been mentioned that details o1 the above

fieg reidy been elaborated.

by e Nos. 1402137221 & 140236/ 240, which have been mentioned by - ‘ gy[m

PQ vore not incorporated in charge Memorandum & the said two -

Liv w5 have not been elaborated. o - 4 N
AN o :

ASYBSSMENT OF EVIDENCES

Fac Tdiuge against the CO Shri M. K. Barman, Hd. GC/NGC under

Artiele - 1 is that while functioning as Delivery Clerk of NGC Goods Office

s 1 the month of November and Decemebr'2001 he committed a g

sériows negligence in his duty as he permitted the Parties to put fictitious _

tn ris in the Delivery Book regarding packets left for A/D. _ By HE

“lie iw«{)mation cite that Shti Barman (CO) while performing his duty as
el oo Clerk on 01/12/2001, he delivered the Onion Consignment
bl oy fictitious remarks in the Delivery Register & there was no
ikl e of the agent/representatives against the remarks. Further,
‘o 1 documents it revealed that the nos of Onion bags which were : : T
die. 1y removed had been shown as bags left for A/D & there was ‘no T
I (e & the same was done¢ with the intention to. make falsc claim &

s o permitted the party to put such remarks to give undue benefit

b oty ' _ ngu |
51 uvoice No. 220, 351 bags & against Invoice No. 251, 361 bags - B
a0 which 712 bags of Onion were booked. As per tally, the

Vit gianents were tallied & unloaded at_15.00 hrs & 14.00 hrs

o et

5 =potoeely but 712 bags of Onion were delivered & removed from
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Srdics)Pearing Nos. TAMX - 6’§E747.i§§,- AMZ -

i 199, AR g
& NLA - 1898/180 as per Gate Pass Re
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tiic Consignment on 01/12 /2001. \-ﬁ

b B personnel & Goods Office/ NGC which resulted MMQ"S&?M% g;f /
. om, N g #

Rt

As per the procedure, Book Delivery is to given first & thereafter the=
Cpusignment IS {o be unloaded, tallied by Tally Clerk & after unloading
the Consignment, the damaged portion arc required to he segregated &
details of the damaged received are highlighted through the tally and
after finalization of tally, the damaged bags are kept for physical
verification for granting A/D if any applied by the Competent Authority. '

\n this case, the Book Delivery was granted by the CO Shii Barman as he
was working in the Delivery Counter from 06.30 hrs to 13.30 hrs on
01/12/2001 and after granting Book delivery, tally was started &
primarily 513 bags of Onion against Invoice Nos. 220 & 251 were
wemoved by the Party against the total of 712 bags at 10.00 hrs as are
evident from the Gate Pass Register & the remaining 19¢ bags were Lifted
at 17.45 hrs.

While claiming A/D, the same was claimed for 514 bags as per tally and
after finalization of A/D, the damaged - bags wust have been
lifted / removed from the Railway premises. : '

Al

As most of ihe bags were’ removed at 10.00 hrs (5135 bagsjjat 10.00 hrs &
199 bags-were lifted at 17.45 hrs, it is very much cleat that the sound
hags were transported earlier & the damaged bags were removed later
(i.e. at 17.45 hrs). a

3 Thus, the claim for A/D were fictitious and in regard to permitting the
Partics to put fictitious remarks in the Delivery Register by CO could not
to established as the remarks in the Delivery Register must have been |
put in after corgpletion of tally as well as A/D ie. after 15.00 hrs. As co
was_on_duty up to 1330 hus, he cannot_be_held_responsible_for
permitting to put. siich remarks in the Delivery Register and also | for not

‘putting’ ‘iiﬁ‘t‘h“éil"éig@ig&t__"thp;fi:ﬁié;ké‘?”‘”"""’“"""” e T |

9  in regard to Article - Il of the Charge where it has becn alleged -that’ CO
delivered the Onion Consignment on 01/12/2001 without verifying the
genuineness of the Party who took delivery & thus he facilitated fictitious.

parties who were neither Consignee nor endorsee Lo rake fictitious A/ D.

110 As per the imputation, CO delivered the Onion Consignment to persons
without verifying the genuineness of the Party. Even CO failed to obtain,
signature of the Party who took delivery under Invoice No. 256. ’ '

% i )
mises at 10.00 hrs, 17.45 hrs, 10.00 s & }.O.D@ hxs by AL Y

i
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26 3 I\ details furnished under Annexure - 11 of the statement of

Nk loish where particulars of violation made were wentioned, it is

gl (ht against Invw.'zl (PD - 9/17) Consignee was'U._C.

(3;}3}?51,1&11)_1 8 the swné was endorsed 10 Sunnise Trader wud delivery was

iaken by Sunrise Trader but the signature of the cumiorsee was not

.uthenticated and moreover, the Consignment was drawi by- someone

& who even did not sign. In regard 1o Invoice No. 240 {'D - 9/29) the

Jonsignment was Hari Vallav & Company and the saiut were endorsed

o Sudhir Trader but the Consignment was received by Himachal Trader

and the signature of the ‘Party was not authenticated. The details in-

regard to other three Invoices i.e. Invoice nos. 056, 257 & 258 are:
mentioned below: - ' B ' :

&

Lo :
S . I A R |
5L No. | Invoice No. Consignee Endorsed to { Delivery teken %%
'_ 1 by// X B
1 ' 256 | - Jalaram | Shanti '} Only Sighature 9 (’:];J y
Onion | Kumar, | S 2y
Kamal | @’#}f%‘&?} :
2 257 Do B | Received by \‘\J’a? -/
‘ . one on behalf |- T~ 4
. ‘ of Jalaram
oo ’ . Onion but
B A A SRR | signature are “
- | R . | different. A
3 258 DO Kailash | The signature .
Trader 6fthe '
" | representatives
§ not
§ authenticated | - .
JERES B — o) bypaty . *
'in As CO had agréed during General Examination as well as in his Defence -

brief to grant delivery to the known representatives of the party on good -
faith and also as per: the strength of the provision as provided under
Section 80 of Railway Act 1989, it can be deemed that he did not follow -

the procedure, to. verify..the. geny ineness..of the representatives and allow
delivery to the men who

JC TR
B

produced the RR.

in regard to facilitation to claim the fictitious AD, it is scem that the AD

2

against invoice No. 240, 256 and 221 were claimed by M/S K. Trader (PD

- 7/11), Jagannath Ramesh warlel (PD - 7/16) and Mahendra Kumar
Wl Manoj Kumar (PD - 7/ 19) and the claims were preferred to CGS/NGC
o and CO being a delivery clerk on 01 /12/2001 had no role to play to
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accept or arrange acceptance though they were not thie endorsee in the
RR and thus the allegation of facilitation by CO could 1ot be established.

from the above discussion and also from the documeits. it cannot be
concluded that CO committed wrong to deliver the Consignment to the
representatives without verifying the _genuineness of the party and the
same is unbecoming on the part of a Railway Servant. .

FINDINGS

Thus, from the above discussions and the evidences taken on record, it is
concluded that the Article of Charge framed against the CO shri M. ‘K.
Barman, Hd. GC/NGC vide Memorandum of Charge Sheet No.
¢/ VIG/GHY - NGC/4/04 dated 10/05/2004 issued by DCM/Guwahati |

are as under: -

ARTICLE -1 . NOT PROVED
ARTICLE - 11 ‘PARTIALLY PROVED




1o the person who produce the RR cove

(Qqﬁ%& L be Arue @77
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The Divisional Commercial Manageor,
N.F. Railway, Guwahati-781001. R Dated: 16 /1272004.

Sir,

EQ’s report dated 1741 1/2004 vide

Sub-  Final Representation on the l~lg;1’blé- 8]
Y-NGC/4/04 dutcd 10.5.2004 issued

Charge Memorandum No. C/VIG
by DCM/GHY,

Ref- Your lotier No. C/VIG/GHY:
on§/12M, . =

AR

In obedience to your in‘structi;)n;; l,mdjdb' in: youf letter cited under rc:l‘crehcc, I
do beseech your profound look to the: following . submissions for your sympathetic
consideration, prudent and judicious decision please,.. ... -

10 ‘That sir, regarding findings of the Hon't ' onj\mulo—l (one), | would like 1o
submit that [ accept the findings fully, but I totall disagree with the findings on Articlc-
11 (two), for the reasons submitted below:- R

1.1.0 . The Hon’ble EO vide 4% line of the Para below the chart depicted st page -7 of
the réport had drawn an inference, “It can be deemed that he did not follow the procedure
o verify the genuinéness of the representatives and- allow d¢livery to the.men who
produced the RR.”

ble EO mmunlmm applymg "

1k O Surmises

LLL Soitis proved fiom the above mfg_cgtmn::m Ton:
free and judicious mind in this case, The

Conjectures which have no place in D&AR

pwRenS

112 Besides as per procedure, the deliy bo

Act.1989 and this practice has been followed NGCGoods since long 1o avoid
complaints from the Traders/Rly. Uscrs; being satisfie ‘himself (Goods Clerk/ Delivery
Clerk). T e -

113 But, the Howble EO reached to suc‘li'.doc;smn;whizch which is a result of caprice
whim or fancy or reached on the ground of )
Boards letter No. E(D&A) 86 RG-6-1 dated 20.1.86,which states, “ The supreme Court in
case of Mahavir Prasad Vs. State of AP.(AIR 1970 SC 1302) observed that recording of
reasons in support of a decision by a decision by a quasi-judicial authority is obligatory
as it can show hat the decision is reached according to the law and is not a result of

caprice whim or fancy or reached on ground of policy of expendience. 1t has been futher .

held that the necessily 10 record reason is greater if the:order is subject to appeal.” Thug

C0 was doprived of Naturul justics under Anticle= 3110

und to deliver the conslgnm""t -
provision of section 80 of Raiway

v of expedience ignoring Railway:

. Wa Xvd [&M :

UCHIRENAS

Yeiale
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1.1.4 So, the Para Nos.5.11, 5.12 & 6.1. (ﬁndings-on,arliclc-.l]) of the Enquiry Report
which were drawn on sunmises and conjectures are. far from.the practica) {casibility.and
provisions faid down in Section 80 of Railway-Act 1989. And is not zcceptable to the
CO. since this practice is prevailing even to- day. .

1.1.5 'Therefore the law is very much spcuﬁcqmcvcn if & findings is bascd partly on
evidence and partly on surmiscs and Conjectures it - would standd vitiated (Dhiraj Lal
Versus. Commisioner of lucome Tax, 26 ITR 736). '

In view of the circumstantial ewdcn
benign-self would be kind enough-10 cxonerals
of the Hon'ble EO against Aricle 1L ¢ Pactiall

'
e

as discussed above, So that the CO. iy,
commercial oficer like you and Natural:ju
render mote devoted services to the adm

which act of your kindness, 1 shall remain v

it is fervently prayed that your
rom such un-judicious decision
urmises & copjectures . -
the judicious decision froma. |
0 the €O to cable i 16 -
anxioty ficc mind and for

With regards,
* Yours Faithfully.
A ; ' NN

o (M.K. Barman) \ -
" (Churged Offictal)

~ Ex Hd.Ge/NGC now

. Hd.Ge at Dharmanagar.
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ANNEXURE- VII
(Typed Copy) '

N.F. Rly.
Office of the
DRM(P)LMG
No. ES/96-M(T) Dt. 5.7.07

To
Shri Manoj Kumar Barman
HCC (Goods) DMV
Through :- SS/DMV

Sub : - Implementation of puni

Ref. :  Sr. DRM/LMG's NIP No. C/VIG/GHY-NGC/04/04 dt.
9.6.07. '

In terms of Sr. DRM/LMG's NIP No. under reference itis to inform
you that the penalty of reduction to the lower stage in the time scale
of pay by one stage lower for a period of 3 (three) years (without
lossing the benefit of future increment) has been imposed upon you.
Accordingly your pay has been fixed at Rs. 6800/- w.e.f. 09.6.07 to
8.6.2010.

Sd/- Illegible
for DRM (P) LMG
N.F. Rly
5.7.07
Copy to OS/ET bill at office to draw the salary of the staff accordingly.

Sd/- Illegible
for DRM (P) LMG
N.F. Rly
Received on 10.8.07
Sd/- M.K. Barman
10.8.07

Cantifyed 7o e /”“’( Q7
/gfwfﬁ%j &/WM/

Avo el
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Notice of imposition of penalty of reduction to lower service, grade or post or in
a lower time scale, or in a lower stageina time scale for specified period. !

(Ref: - SR-21 under rule — 1715 ~RI), | ,
No.C/VIG/GHY-NGC/04/04 Dated 09. .06. 2007 !
TO1 - . X

Sri MK Barman,
Hd.CC/Goods/NGC now at DMV

Designation .- Hd.CC/Goods/DMV

Date of birth - - 01-11-1951

Date of Appointment - 29-01-1975 /
Present pay and scale - - Rs. 6950/ in scale of Rs ( 5000-8000/-).

Date of superannuation/Retirement  : -31-10-2011

1). The following charges were brought against you. Article- I, is not proved, whiley,
charge under article-II" has been partially proved in the DAR enquiry. "

Charges ( s )

2) Sri M.K.Barman, Hd.GC/NGC while functioning as delivery clerk of NGC goods
office, during -the month of November and December/2001 committed a serious
negligence in his duty in as much as he permitted the parties to put fictitious remarks in
the delivery book regarding packets left for A/D. During the delivery of the onion

consignment on 1.12.2001 and the remarks were without signature of the parson who
took delivery. ‘

Sri M.K.Barman, Hd.GC/NGC while functioning as delivery clerk of NGC/Goods
office during the month of November and December/2001 committed a serious
misconduct in as much as he delivered the onion consignment from NGC/Goods office
on 1.12.01 without verifying the genuineness of the party who took delivery. Thus he

facilitated fictitious parties who were neither consignee nor endorsee to take fictitious
A/D. '

3) You are heréby informed that in accordance with the orders passed by
Sr.DCM/Lumding (observation of Sr.DCM/Lumding in Annexure ‘A’) you. are

@Uﬁﬁ‘yo& b e 6@7
ﬂmw% a%%%
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b imposed the penalty of reduction to the lower stage in the time scale of pay by”
stage lower for a period of three years. On the expiry of such pmod the reduction Wi
1ave thL L,h‘ut of postpomno the ?uture mcremems of pay” t the C.O. The penalty

Name and Designation of
the Disciplinary Authority

Copy to: - 1. DRM (P)/L TG
necessary action please.

2. Dy.CVO/T/Maligaon for kind information in reference to letter
© No.Z/VIG/94/1/19/2004 dated 05-02-2007

3. SM/DMV for information. He is advised to hand over this NIP to the staff
concerned obtaining acknowledgement and send the same to this office.

Y . (S.C. Kumar)
O . _ StDCM/LMG
" Please note the instructions bélow:-
ﬂ(‘ﬁ&@\ 1 An appeal against this order lies to, M/IMG,.( Next 1mmed1ate superior
to the authority passing the orders) within 45 d days time. il
2.The appeal may be withheld by an authority not lower than the authority
/‘ from whose order it is preferred.
/ If -

' a. it is a case in which no appeal lies under the

rules.

b. it is not preferred within the stipulated time on
which the appellant was informed of the order
appealed against no reasonable cause in
shown for the delay.

c. it does not comply with the various provisions
and limitations stipulated in the rules.

Contd---3
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Annexure ‘A’
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After careful examination of enquiry report, taliy book, delivery/bm)k, gate pass register
aitached in the case file, statement of Srj M.K. Barman and Vigilance remarks it is found

ot 177 packets onion kept for A.D. in the delivery book. When the consignment was kept

for AD. how gate pass issued by C.O. Considering all the facts in N a
exighlished " e ol

Article ~11 established in enquiry report itself, It is groved beyoﬁd doubt that C.0. did not
tollow the proper procedure to verify the genuineness OF the representatives and allowed

delivery to the men who produced the R R, Without proper verification and party was
allowed to put fictitious remarks in delivery book for AD." : ‘

Keeping all factors into consideration I imposed the penalty of reduction to the lower
stage in the time scale of pay by one stage. lower for a period of three ears. On the expiry AT
of such period the reduction will nq% ﬁ'wave the effect of postponing the future increments ! Tf,;/ :,,

. of pay of the Cy = N 5 Ca

X
| Central Admiminree s N
I m:}n:strateveTribunaH (S. C. Kumar)
_) HTh =, Sr. DCM/LMG
SR

- S ad s

@rwwa@a&ﬁ Bznoh
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i Addi tional ivi sional Railway Manager, :
N.¥. RAILWAY, LUMDING. )

T ot

;,\1’

In the matter of';

AN APPEAL uncer Rule-18
of the Railway servant g( O scipline

‘and Appeal )Rules, 1964.

w: AND ;-

- In the matter of

otice of imposition of pehaltj

N C/VIG/GHY—NGC/O4/04.dated

09.06.2007 passed by the sre. DM/

LMG tnefeby imposing major penalty

of reduction to the lower stége
'%M!Mminmmmmm m. in the time sqale of pay by one
T Uy 5 :ﬂEﬂFé?@ ~ stage lower- for a period of three

,Xéérs on thé. appellant. '

T sep oy

o

-3 AND =

i

Guwai'}ati B8ench

& Taqg
*

In the matter of

sri Manoj Kumar Barman
HGC/DMV, Limapur Goods office
N, F, Railway

and resident of

N3 2 Mathgheria,

sri Nagar L.P.school Road,
Guwahati =20 "

ol st;Kamrup,Assam .

Aggellant

fraxas) Sames

89206ﬂ4Q”
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The appellant above named ",m’_"‘-.’i‘f-m??b /

: ) . T \ (?/

OST RESPECTFULLY BEGS To_ STATE: ™~

1. That the appell ant Joined the N.F;Railway in the

year 1975 and since the date of Joining he has been

‘ discharging his dutieg sin’cerely anda to the ;satj.’sfaction
of all concerned .After renderingmorethan 30 years of
service,he has been subjected to major puni shment: by the
SCe D. C.M|LMG cum di sciplinary authority in a most illegal
manner .As directed in the Notice of Imposition of Penal ty
dated 09.06. 2007, the (a) pPreferring tuj a appeal before
your goodself'being the appellate authority under the

Rules of the Rail way Servants (Discipline ang Appeal) Rul es
1964, | ‘

20 That the Divisional Commercia] Manager, Guwahati , |

1ssued Office memorandum dated 10.05. 2004 thereby di recting
the appellant to submit hig written statements 4in defénce
within 30 days from the date ot

the receipt of the lemorali.
‘dum against two charges 1evelleq{,/a\,gainst him vide Annexurcei-

A A to the said memorandum with the nlemorandum ‘a statement of
7' imputition of misconduct and mis-behaviour a 1ist of |
- ’ documents were also annexed as Annexures 2 & 3 respective]y.

A copy of the office Memorandun:. datedg 10.05, 2004
is annexed herewi th ang marked as Annexure- 1,

do That after completing the inspection of document g
mnd other f ities a lowed by the above ce
ind other formal S as allow Yy tn f/f?f 84

. - ‘ »the appel ant on 1 ‘
‘l‘émorandum dated 10.05.Q004 [‘submitted his deferice againgt

‘he above charge memorandum dateg 10.05.07 received by

#:im on 06.7‘. 2004 , The appellant,in hig _defenceA derdi ed the
‘harges levell ed againsgt him, The appellant al so mentioned
:n his defence that jf the authorities deci ded to hold the
t#quiry,he may be given the reasonable épportunity to defend
limsel £ and al so mentioned the names of two persong nomi na-
ting as his defence &ssl stant during the course of enquity
w0 a8l so placed tneir consents in thig respect,

A4 copy of the above defence of the appellant
Gated 15.07. 2004 Annexure-II,

Contd, on p/3
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3o Tiiat, thereatter the autnorxitics appointed one
Adh gen as the Enquiry Officer to cuiiwuct the enguiry

against the appellant.Then the enquiry Officer vide his

--Let;er.mw”"ON["*G/OL/O4(°) dated 20.08.2204 infommed

the appellant that a preliminary heacing in connection
witi the charges against him would bz held on 08.9;2004
inltis office chamber at Maligaon/H(. Accoraingly ,the
appellant was advised to attend the .earing with his
nbminatéd defelce counsel,Sri M.Chakraborty,which the

appellant duly followed .

A

A Copy 04 the above letter dated 20.0H. 2004

.e...ANnexure-II1

S ‘That the Enguiry Cfficer,thercaftzr vide his another
Letter s 2/CONGVIG/08/04(27) cated~0&.9.2004 informed the
appullant that after holding the preliminayy enquiry on
08.:09.2004 ,he decided to conduct the regular hearing of

the case on 20.09.2004 & 21.09.2004 in his office chamber

at Haligaon s Accorcdingly, the appglﬁqwx was adii sec to

attend the near 1ng with hisg defenc “uunsel sri Mo Chakra)orty
The appellant duly attended the teaxxng betore the bnqulry

off»ce;«

: " A copy of the above letter

' _ dated 08.09.,2004. Annexure-1V.
6. ‘That the Enquiry Officer,After holding the regular

enguiry, on 20.09.2004 and 21.09%.20C4 agarnst the appellant
in a summises and conjecture manner, subnitted his enquiry
report dated 17.11.2004 before the wisciplinaypy authority
The enquiry officer after dlscussinq the evidence on record
anG the documents came to the findings tnhat Article of
cha;gé Ho: 1 not proved and the Article Ot charge N:IX
parcialiy proved against the appellant , Thereafter the
Div.sional Gomnercial Manager,Guwah.ti vide his office
letcer s C/VIG/GHY-NGC/4/04 dated 07.12.2004 forwarded

a copy of the enquiry report to the appellant directing

him to submit his representation if any against the enquiry
report withip 10 days from the date of receipt of the
letter,

Contd...p/4
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7. That as airected the appeliant on 16. 12. 2004 submitted
s repregentation against the ehquiry Cfficer's Report dated
17.131. 2004 .In the repregsentation the appellant accepted the
rinaiags of the Enguiry Officer on arsticie of Charge trs 1.IN
xmmct:g.wn Lo tne chargs of Lrticle i 11 which the gnqguir,
CIELCer to be partially proved,it wae specifically stated

cnat rthe sald findings suffers from g.rml ses aind ¢onjecturas
LG have N place in the DSA Rules Accorcingly atfter citing
varicus gettled laws in this regpect tne appellant pray ed
Yo exolieratek him from the charges.

A copy of the above representat: on dated ZEX 16.12. 5004
ALLEXULE= VL, '

2, That the appellant begs to state that after submitting

S rerr_;gntﬁtion dated 16,12. 2064 he was ix‘the hope . that

(hea mutﬁo&ities voulo congl dexr his representation in a -

taVOU\able manner and he shall be exonerated from the charges,

ioreso,tiiere was no responge from the autnorities for a long

:1me.contrarily,the appellant wag shocked and surprised having
wcelved the office letter M; ES/96-M( ) dated 05,07, 2007
Awe;m/mcuwuybmanRM¢myo:1JJ0EN7wwmmy

“he appellant was informed that the Sr,DCM|LMG has imposed

-he peznalty of reduction to the lower stage in the time gcale

't pay by one stage lower for & perioc of taree years ( witnout

osing tne benefit of future increment).Accordingly,his pay

1as buenl Iixed at lower scale of pay w.e.f. 09.6.2007 to

W.06. 2010. W th the said letter copie: oi Notice of 1mpoaitioh

>t penalties dated 09,00,2007 and the obgservation of the

3. DG4 |LMG were also enclosed.From the perusal of the sr.DoM/

MG it ig appearant that he had @i sagreed with the rebort of

he Enquiry Officer in connection with Articles of charge

+1 and held that the said charge nas been estéblished and o

iccodiilngly imposeu tne major penal ty on the appellant witihout

ldving an epportunity to the appellant in connection with his

1 sagreement with the findings of the snquiry 0fZficer.Moreover

rom the very begining of issuing the charge Memorandum
Contd, on p/5




10. 15,2004 the Sr.D.C.M was not involved with the proceedings
aga: ast the appellant.It may al so be¢ mentioned here that
tho.gh it was informmed that the pay of the appellant hag

oew. fixec at iowéf scale of .6800;/- with effect from 04.6,07
0 1 8.00,2010 and - the éppellaht may fije an appeal agai:st
the imposition of renalty before the appellate authority,

the authorities hag already materialised the 8.I.P from b
started pay cut from the Month of July, 2007, August,2007
though the appellant received the N.I.P. only-on 10.08. 2007
which itself shows that the pﬁnismnent has been imposed on
the éppellant‘in a pre-determined motive and in violation

of the settled laws in this respect visa.visg the-princip&ss
Of unatural justice,

\

A'¢opy of the letter dated 05.07.07 and the order

of penalty dated 09.06.057 sssiNexures-VII and VIII
respectivel y,

Being highly agyrieved by the above order of penal

“Y
aatec 09.06.07 ang the letter dated (5,0

.07 the Xaj in
NEAY] . RN E

, A A . . P
pref@rrlng.gﬁls.statutqry appeal with grounds intér alia
the rollowing. '

- GROUNDS .

i) For that from thé ‘Observation® ag depicted at
Aunexurd'A' of the NIP it is evident that the Sr. DQM|LMG
f1ias na2ver been igsued a charge sheet against the appellant
as his disciplfnary authority and as such the '‘Obgervation*
3s attained by tne Sr.DQM|LMG and conhisequent order of impo.-
sition of penalty dated 09.06,07 is illegal and as such the
same is liable to be quashed and set aside,

~11) For that,the Sr.DM|LMG wrile di sagreeing with

@ I ndiags of the Enquiry officerxm ‘egarding the Articlas
£ churge w31 failed to appreciate the evidence on record

nd wi thout consulting the evidence in this respect held that
he Article of charge m; 1 establisiied against the appellant
"' a most illegal‘manner ané as such the order of imposition
£ major penalty dated 06.,06.07 is not sustainable in law

nd ig liable to be quashed and set agi de,

Contd., on p/é
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iii) For that,it ig a settl ed proposffrq.ﬁﬁiéwmb

law that the disciplimary authority may di sagree wlt.h"‘ o
: Vi

the findings recorded by the Enquiry officer in a

- domestic enquiry against the delinquent only after

taking into consideration the evidence on record before
the enquiry officer and he must give the reasonable
Opportunity to the (elinguentto defend him against his

di sugreement contrary to which i1s the violation of the
principles of natural justice Vis-a-vig the provisiong of
Article 311 of the constitution of India ;In the case in
hanc the br.DCM]LMG while di sagreeing with the findings
of the Enquiry Officer regarding the Article of charge
;1 failed to fellow the above settl] ad proposition of law
and imposed the major penalty of reuuctlon to the lower
state in the time scale of pay by one stage lower for a
period of 3 yrs in a most illegal and pre-determined manner
and as such the order of penalty is liable to be guashed
aLd sét agide on tm.s/ground a]_one.

iv) For that the Enquiry officer while submitting
his enquiry report before the Ol sciplinary Authority failed
to appreciate the evidence in regard to the. Article of
charge Ne: II in its proper manner and held that the charge
wag partially proved.It is a settled law that.an allegation /
charge can be proved“oﬂ ‘not proved' but it can not be held
to be ‘pertially proved'which has no wsearning whatsoever,in
& departmental proceeding.As such the di sciplinary authri Ly

“ugi  to have exonerated the appellant from the charges
whi ch were not proved ,but that not having been done and
the Sr.DM|LMG passed the order bf penalty arbitrarily and

as such the same 1s not sugtainable in law and 1g liable
to be quashed and get aside .

v) For hhat, the Sr.DQM|LMG passed the or
penalty in a most illegal manner which is aj - o
from his ‘observation at  Annexure=-'A*of tl. o ' e
The Enquiry officer in his finding regardin
2f charge ®sII held it to be partially prov.
3r.DCM in hi s'observation' in this respect h.

P o
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J€re proved beyond doubt ang as such the order of penalty
suffers frap arbitraritness and is liable to be quagheq
and set agij dge,

vi) For tnat.though the appellant_submittedAhis
Tepresentatisn on 16.12, 2004 againsgt the fingings of the
Enqui ry Officer, the Sr. DM | LMe faijed tg conéider'that
Tepresentatj on while Passing the impugned order of penalty
Moreover neither the observation of tne SreDXM|LMG nor theg
order of penalty ref) ect any thing aboyt the evi dence
Leconded by the Enquiry officer during the Enquiry ang
bPassed the-impugned order of penalty uithout applying itg
jUdicious alng ang ag such the érder cf penalty dategd
09.06.07 ig bad in law ang is liabie to be gquashed ang
sel agide,

‘authoritjeg ought not tg have givén effect of the impugnéd

order of_penalty,but Contrarily they have given effect (€3 3
the same ang started pay cut of the appellant behing g
knbwlggge from the month of July/2007 ang a8 such the gaig
impugned action jig bad is 1ay and liable to be set agide
immeciate]y, - - |

viii) For that, the Hon'ble Apex Court in a recent
Case hasg settled the law in Tespect of the view of thé
disciplinary authority to the matter of di sagreement with
the lindings recorgeq by the Enquiry offjcer in a depart.
menta) Lnqguiry helcing that while’disciplinary Authority
take vieyw different to the cne taken by the enquiry officer,

In thisvrespect thelzusciplinary Authority jg bound to
give a Notice setting out his tentatyj ve Coliclusgiong to
the crargedq employee It 4ig only after hearing-the delin.




/p/B/_

finding of quilt,There after .the delinguent would again have
to be served with ar a notice relating to the puni. shmert
proposed.In the case of the appellarit the sr. DQM|LMG 4 ssued
the order of penalty dated 09.06,07 wl thout following the
above procedures and law and as such the impunged order of
penalty is not sustainable in law and is 1iab1e to be quashed
anq set aside,

ix)  For that,the Enquiry 0ificer while arriving at
hi: findinge »n regpeot of Article of charge wsII failed to
apj reciate the evidence on .record including the etatements of
T aprlldnt in itg true perspectives and kel d tie charges
were partially proved to the reasons based on to him shich
have no meaning whatsoever,and presumption may be drawn that
‘the charge was not proved, The sr.DCM]LMG also failed to apply
its independent mind in this respect andg held the same is
proved beyond doubts .As such the Enquiry report so far it
relates to the Article of chargeum*TI anad thn order of penalty
are not sustainable in kxa law and\atc ilable to b@ set aside.

X)  For that,the charges levelled against the
appellant and the findings recorded bythe Encuiry offlcer
does not call for a major punishment on the appellant and
the SraLCM]LMG imposec the major pe“alty of reduction to the
lowe: stage in tine time scale of pay by one stage lower for
a period of three years arbitrarily and as such the'same‘is
iiable to be quashed and set aside, -

xi) For that in any view of the matter the order of
benalty dated 09,06, 2007 is bad in law and ig liable to be
guashed and set asgide.

It is therefore prayed that your honour would be pl cased
to adnit this appeal,Call for the records of the Case
and after perusal thereof and hearing the Appellant be
pleased to quash and set aside the impugged order of
penalty dtd, 09,06, 2007 (Annexure-VIII) and/or pags

such other order/orders as your honour may deam fit
and proper,

Contd. on p/9




It is further prayed that pending final disposﬂ
of the appeal your Honour would be pleased to stay
the operation of the impughed order dated 9.6.07
di._ract;w? not to contin:ze in deducting the pay
scale gf the appellant,

AND for- which act of kindness,the appellant,as in
duty bound,shall ever pray . '

Yours faitiifully,

Dateds; - g ’ ' e /fa/gmam .
V" wsc/omy’
L 2. 09. 2007 <

Ay - Y
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ARGICLE OF CHARC—ES FRAMED AGAINST SWHRI
M.K.BA RMAN, HD.GC/NG

ANNEXURE-]
ARTICLE-]

Shri M.K.Barman Hd.GC/NGC while functioning: as delivery clerk of NGC goods
oflice, during the. month of November and December /200] committed a serious
negligence in-his duty in as much as he permitted the partics (o put fictitious remarks in
the delivery book regarding packets left for A/D. During the delivery of the onion

consignment on 1.12.01 and the remarks were without signature of the person who
tock delivery.

ARTICLE-11

Shii MUK Barman, Hd.GC/NGC while lunctioning as delivery clerk of NGC/Goods
office during the month of November and December/2001 committed a- scrious
misconduct in as much as he delivered the onion consignment from NGC/Goods office
on /12/01 without verifying the genuineness ot the party who took delivery. Thus he

 facilitated fictitious parties who.were neither consignee nor endorsee to take fictitious
AJD '

Thus.by‘?ﬁfﬁe_ab_ove; acts said Shri M\KBarm n-Hd:Ge/NGC exhibited lack of 'in,l_eg'ribty; :
and devotion to:duty a acted in-a manner unbecoming of a R}x-‘i;l‘t\i/ay servant and
thercby cdnt: th

Conduct Ryles, 1966.

~Ap,\r\_o’visi()ns'ff‘i()f’*p{ai‘vzi‘ 3. 1)) and (i) o\f Railway Seivice
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Ve ‘ LIST O RELIS ED UPON DOCUMENTS.
1. Statement of Shn M.K.Barman Hdi‘iGC/NGC‘ recorded 0126.09.03.
o2, _-+Statement of Shri D. Brahma, Hd..Cons/RPF/NGC recorded on 08.09. 2003.
3. ‘DDM register from SI. No. 505to. 515.
4, ‘Tally:Book containing pages for the date of 01.12. ol _
5. iGate pass-‘khata?{og NGC/Goods:office co‘ntaining pages for the date
01.12.2001. a | |
. 6. Gate pass Khata of RPF/NGC contammg pages for the date 01.12. 2001
7. Applications for A/D (25 Nos. )
8. . .iDelivery Book: contammg pag,es for the date 01.12. 2001
9. * RRs (32Nos. )
o ANNEXURE-IV
[ t”w O
‘ngﬁ“‘ oo g LlST OF WITNESS
el __ _
] 1. Shri D Brahma, Hd; Const /RPF/NGC under IPF/NGC N
A Ay o
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: douo “for theiv sparing dm ing enquiry:

1o
The Divistonal Conunercial ‘thmger,
N F.Rnitwny, Guwahati Station Rend,
menlmn -~ 181001,

Sir, '

Sub - Defence againgt your Cfiiirge Memorandu:: No. O/ ICHGHEY -
NQCH/04 dated, 10.5.04:received on 6.7 2004

In oh\,du-nce o yoiir subJ fetited
ubmiamblm 0 my dulunw 10: ﬁwour‘

I Shn G. G.Dis, Sup > B¢ cretzuy;

SN LA/C:HY B i

With |‘63§r(13.

ARNERY Kt =
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A Nneoaon, Cawahatt o i
P N \- [T AT bnl i : Ny 0y
NGO ZICONVIGH804(2) Sy w10 082004
AL K. Barman
el DUANGU
2 N Ratlway
; Coe sty
: " Sub: - Departmental enquiry into the c,h WS i i vade
X Muemorandum ol Charge Sheel No, CAGAOHTY N0
dated 10/05:2004 issued by DCM/Guwahati,
Under Order No. CVIG/GHY - NGC/H04 dated 43:.05- 2004, a copy of which
fas also been endoiscd 1o you. the undersigned has been appoint xl as Fuguiry QOrficer o
A Lon :111c( the above DAR enqguiry.
It has now=been decided: to conduet the Preluninary Hearmny of the above case on
G809/ ’004 at 10 \)O hls m .the mmmbm of the und'*muum a. Mabigson 11Q.
ar,c_,.. lhcrcloxc ddvxscd 0 al d: the'- heanng as per above progy,
Wit yaur, ¥ > I Shii M." Chakraboriy, Re&l”S:
\ '3/\flahz_'xon Please notc that no adjouxmmnt will. m _granted for absence ot xéumch
‘l ' NI AR
/}./‘ ne \om nonnndu,d Dcicnm Counsol Lo o \,‘ )
4 . . 4 ’ {733,4 L: ‘“'
: . AL Sy
Exfquirs ¢iticer

Py / ::_: kmd nfommnon‘n_d:n us__smw action 1o = - .
1 DL \A/Guwaha_t ospare and dircst Shii M. K.

510 ' 'Biii;m:zn,-_ Fld.
' C/NGC A DCX.-‘abovc mexmomd ‘programme Lo attend the hearipg,
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. Offico of the
- Bnquiry Officer/HQ
Maligaon, Guwahati - 11

~
<>

I

. JCONIVIGIO8/04(2)

i

\
V.

Loy . s
het MK Bavwan. o S
“‘da SC/NGG” "'W‘%-‘:..w.u .

3,

Sub; - Departmental &n

{18

cop

Undcr’Orchr‘No. C/VIG/GHY
<o endorsed (o you, the undersigned
e oDARenquiry. -

The Preliminary Hearing of the.above ¢ase
né hamber of the undersigned at Maligaon/HQ.

gramme olong with your -

You arc, therefore, advised to :
4 & CAOMaligagn. Please - ‘

norinated D’,c'fcnd}a;:ﬁbwglﬂ'Shn M
not.s.that,no acjowrnmont. wilk “your nominatedDéfence. .
C.oi m_”! ,
Co sy forwerded forkind i
g
Shei D. Brafne, B, Consab i
s per above mentioned programre. el
5) IPF/NGC. He is requosted to spare and "D+ Brahma, Hd: Constable/RPF/NGC
g per nbove mentioned programme Lo:é Regulas:Hoe - T
6) ShiiS. Sengupts, CVI (TYMaligaon. He is’ iséd'to aitond the Regular Hearingus per .. 0
above mentioned programme. - S o o
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G
R\ oF THS DEPARTMENTAL ENQUIR: [NIO THE CHARGES
PRy AGAINST SHRI M. K . BARMAN, HD. GU. NGC/N. F.
T ‘oF CHARGE SHEET NO. C/VIG/GHY -
ED BY DCH/GUWAHATL :

ok o o R R s RIS RA TR L AT RS TLTEF

INTRODUCTION

I was appeinted as Enquiry Officer by DCMY Juwahati in. cxercisc of
powers of a Disciplinary “Authority to inquire into the charges leveled
against Shri M. K. Barman, Hd. GC/NGC vide Memorandum of Charge
Sheer No. C/VIG/GHY - NGC/4/04 dated 10/ )5/2004. The case was
received for enquiry on 04/08/2004 and the Preliminary Hearing was
held on 08/09/2004. The Regular Hearing of the above casc was
conducted on 20/09/2004 & 21/ 0912004 at Maligaon/HQ and enquiry
completed. The DA proposed to substantiate th:: charges on the basis of
09(Nin¢): Relied Upon Documents (RUDs) listed vide Annexure - 111 -and
one oral evidence listed vide Annexure - IV of 1 1¢ Charge Memorandum.
(‘harged Official appointed Shri M. Chakrabe rty, Retd. St SO/ FA &
CAQ’s/ Maligaon as his Defence Counsel to a: sist hira during enquiry. -
Charged Official Shni Barman was generally mined on the basis of
circumstances appearing against him in '~ form of clarification.
Disciplinary Authority appointed Shii S. Seng P18, CvT (T)/ Maligaon as
Presenting Officer with the above case. Charge:: Official submitted his
Defence Brief on 26/12/2004. Other details are in the Daily Order
Sheets. '

AL
iy

THE ARTICLE OF CHARGE S

The. DA has framed Two (02) Article of Charges against Shri M K. ‘

Barman, Hd. GC/NGC, which are mentioned brlow: -

Arttcte - I

Shii M. K. Barman, Hd. GC/NGC while functioning as Delivery Cleik of & -
NGC Goods Office, during the month of November and December’ 2001 =
committed a serious negligence. in his duty in as much as he permitted " =
the parties to putfictitious remarks in the Delivery Book regarding = *
Packets left for A/D. During the delivery of the Onion Consignment on - -
1/ 12/200 T and the remarks were without signature of the person who

took delivery.

Article - I

A

Shri'M. K. Barman, Hd. GC/NGC while func doning as Delivery Clerk of L

NGC Goods Office during the month’ of November and December’ 2001 |

i
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The Divisional Commercial Manager, »

N.I-. Railway, Guwahati-781001. - Dated 16 41272004
SI1,

Sub-  Final Representation on the I{g‘)‘:}:\f_fplc,ﬁ_()'stqpor‘t dated 174 172004 vide
Charge Memorandum No. CIVIGH GC/4/04 dated 12.5.2004 issued
by DCMIGHY, o

Rel= Your letter No, C/VIG
on 8/12/04, -

a d 7.]2.200{1 rcseived by me
wmin-yolur fetter cited w der reference, 1

wing; submissions for ycur sympathetic
consideration, prudent and judicious decision pleas L

In obedience to your inslruéﬁop\sg;!&idi do
4o beseech your profound look to ‘the: foll

10 That sir, regarding (indings.of the 10 on Ardicle-] (one) 1 would like to
.ubmit that | accept the findings fully; but totally disagree with the fineings on Article-
i1 {two), for the reasons submitted below:- O B )

1.1.0 The Hon’ble EO vide 4% fine of thcl’um clow i chart depict d at page -7 of
the report had drawn an inference; “It can be deemed that he did not follo v the proscdure
to verify the genuineness Q’f“t fhe representalives ow.delivery. -+ the men who

oroduced the RR.” :

:

frce and judicious mind in this case. Thoref0
Conjectures whichi have no place in D&A

1.1.2 Besides as per procedurs, the del ]
o the person who produce the RR covered:by
Act.1989 and this practice has been f
complaints from the Traders/Rly. Uscrs;
Clerk). '

113 But the Hon'ble EO reached to such
whim or tancy or reached on- the pround "ofp
Boards letter No. B(D&A) 86 RG-6-1 dated 20:1.86;which states, “ The s ipreme Court in
case of Mahavir Prasad. Vs, State of AP(AIR 197 SC:1302) observed taat recording of
reasons in support of a decision by a decision by a:quasi-judicial autlior:ty is obligatory
25 it can show that the decision is reached accordingito the Jaw and & not a-result of
caprice whim or fancy or reached on ground of:p expendience; 1t has been futher
held that the necessity to record reason iy theiorder:Is subject (o appeal.” Thus
CO was doprived of Naturnl justice under ilio Congtituticn of India, -

]

ontble EO reffain fi n» applying his -
ero-drawn - n gurmises and’ -

,!Lﬁhd;t;o deliver ine consigament -
Vision: of section 80 of Raiway =
oods singe long to avoid -

ﬁdllb [“expedience if:aoring Raibway

v




pr

which act of your kindness, I shall lmﬁiﬁ;ﬁc\{grmw U

which were drawn on sunmises anid conjectures.are far from the pra.-tical feasibility and
provisions laid down in Section 80 of Rnilwa'y}_ACt_ 1989. And is v ¢ acceptable to the
CO. since this practice i prevailing cven to- day,: -

1.1 4 So, the Para Nos.5.11, 5.12 & 6.1 (findings-on article-11) of the Enquiry Report

1.1S Therelore the law is vcry much specifictha CVcnlmedmg is bused partly on -
snidence and partly on sumiscs and Conjectifes it would stand vitialcd (Dhiry Lol g
Versus. Commisioner of Income Tax, 26 ITR 73 e :

In view of the circumstantial gvideg;;c

benign-self would be kind gnough fo ¢xonerale
of the Hon'ble EO against Article 1L Pat

'y prayed that your

from-such un-judicious degision ...
ased.on surn ses & conjechirey
ho judicica |

as discussed above, So that the CO. mayyr
commercial officer like youand Nulumlf

render mote: devoted services:fo the adminibiration:

RS

With regardé, ’

“Yours Fait! fully.

%Wﬁ\ /\ﬁ?ﬁ /( “/15]/1'1(?7'7‘&/ .

I\';;\/'\-j MK Barean) A
. Charged Ofcial) SRR TN

EXHd Ge/NG. * now
1d.Ge at Dharm anagar,
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Railwyy
Notice of impusition of penalty ol‘rcduction to lower sery ¢ grade or post or i -
alower time scale, or i a lower stage in'a time scale for specificd perjod. . o
' ,_55 3 S N LT

(Ref: - SR-21 under ryf

No.c/v,io/'(n;lY.Noq/o4/04

TO‘ \

S K. Barman, L
Hd.CC/Goods/NGC now at DMV o

dute ol Appointmen
resent pay anil seule :
ulcu!‘supcrunnuzllion/Rclircmcnt,‘ :

) The following charges were brough
. charge under artile.| has:becn pagt f

2) Sy M,'K.Bzmnzm, Hd.GC/INGC while
office. during the month of November;

negligence in his duty in 55 much as he permitted the partics

the delivery book regarding packes leﬂfo

consignment. op 1.12.2001 and (e remarks:we

tok dlivery,

St MK Burman, HA.GCINGC while function

oflice during (he month of November :
misconduct in gy much as-he delivered theo
on 1.12.01 withou( vcril‘ying:the genuineny

A/D.

3) You 0rg: hereby...informeds

Sr, D(‘.M/Luin_ci ing (observauon of

1ct

‘and:
nionico

facilitated figtjtioyg parties who were neithér-consig

nit .?‘5‘". delivery. clerk of NGC goods -

ember/200] committed a serjgyg i
parties to put fi-titious remarks in 1
During the del; ery of the onion "
ithout signature . 1 (e Parson who ‘
tngtas: delivery clogi o NGC/Goods ¢

Dec mber/200] com:aitled g serious 0 b
ighment from' N ; C/Goods ofti
k' calivery:*Thys he
¢ 0 take: fictitioug

o-ord sy passed.. 6
Alinextire: A"y yoy are-




Please note the instructions below:-

Ay

ASAY
d

imposed the penalty of reduction to the 1o }gta;,c in_the tim: scale of pay by onel
stage lower for a period of three years: Onthe expiry. of such pe iod the reduction will
not have the effect of postponing the future | mcrcmcnts of pny 0 "the C.0. The pcnalty
shall take with immediate cffect.

Enclo:-Observation of St.DCM/Lumding ihf‘:/\‘nhc: ure ‘A’ . o :
neloz-Observalior ding ( | X ) / [\/(
// -
I (7_\\
— (8. Kuni)
Crme S UMM

Name ind Designation of
/ lhc Di: ciplinary Authority

v
Copy to: - I, l)RM (PY. MG (OS/[:r/(‘ndlc,);und,(()ﬂ/hF/Blll) for . formtion and
neeessary (ILII()H please,.

d By,

concerned obtammg acknowlc ém

(9. ¢ Kumar)
St DCMAEMG

RN

Twrnch s

I Anappeal against llll\ order lies to ADRM/LMG (Next immediate supunon
to the authorily passing the orders) within 45 days time.
2 The appeal may be wu(hlmld by anauthority not lower (1 i the authority
from whose ordér it is preferred. o '

If: - :

RS T
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mination Qﬁcnquiry eport,:
se {ile; slagcmcnt-olf.sr /
-_._é'stablishm nt of Chiar 4

Atticle -1 established in enq

follow the-proper procedure { _
delivery to the. men,who. produce
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_ NE.fRailWay

’ L Oﬁlu’, of tht: o
" Divt. Railway Manager-&
o B : .. Lumding
”m\, ’VT"""“{Y NGCAo8 o co “&1‘::\3‘ "_? 22- 3\97
'Tn, ' , - ', ‘ ’
St MK Barman, o
P COGDMY

- 1
P -

' Aula - Memotandutn arf Dl ag e t\t '
$ . . .\' N

e

Ay, of Memarmduur af dmgreewnx 3§ seo.dmp hrtethb,
You may submit your representation.if a any, against the above: Memorandum of

oYy eenren¢ mﬂxm iy (ﬁﬂveﬁ} a‘ayt, ﬁvm dxe mm: uf rewrpt of ﬁ’n\-

Mem m'andmn

Tt Qurh tunP‘thP“decuum ] takm o tPf‘J‘U,)t af vepr esmmtmu
| tmposed vide tm* oII”ce NIP No VIG/GHE NG(,/UL{; U4 datecf

- Sr UCM/LM(J

\4",-'

Copy fo: - 1) SM/DMV Fior mfmmanm) Hajs adwsed ro hand ova'thxs Setter fo

the stalf concerned: obtammg acknow'leq_; “t:and send the same ,' .
o s office . :

2) OX/ET/Cadee & OS/ET(BLU of.‘ DRM(LMP for-mfonnati;mand '
necessary action pfeas L = FRE
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Slutreranduw . of Dizaeresment
- e ey 8 T

Mg, deteploary proceadings were witidtad againg Set Monay,

Er Barman Hd GONGC now at, DMV vide memorandum No CrUTGATHY.
NGCA/04  dared 100504 for the charges as wentiowed in the annexwe fo the

‘said charge memorandum. .

And whereas, the Tnguiry Officsr Sei A K Sen, EQHQMAlizgann in
his mopiry report held the a'm'cfeof_.‘cfm}ge‘(fsj) as.mentioned in the Annexure s fo
thre above sard change wemordnoim Arbicle < a5 10 proved agaist the said Sie
M K Baman, Hd GONGC powat DNV - S

oo Al carefilly nmwd?.)‘".mg \ﬂJ "Jm}m’}’l 013‘3 celr’s r8pevt, 3t bas beep
decided to disagree with the. findings of the enquiry’ officer in respect of the
disagreanent with the findings of the 10 in recpoct of the s charges & enclosed
besewath, y L e '_

- -memorandum of disagreement (Annexure-) ‘containing biief reasons of tentatfve

Set MK_EmmanGCNG(aL 'DMV: oT 'fxé_._qu"_tr_ed -tdéubmit hiz

representation agamst the tentative disacreement witf the 10 findings in respect

of the antecle -Iofthe charge within & period of 15 days Fedtng wiriol the case

will be proceeded fivther without affording any oppostunity to S5 Banvan.

S5 MK Barman, Hd GC/NG(‘N DMV Js reqw'id fo ackoowledge "

receipt of the memorandum of disagresment (Annexure Xy,

L Te

 sn M.K Barman, -
| H.OC/DNN




ANNEXURE -1
Mem orandum of dizacreement containin g hriefreasons for infandad zeoreement
witlh e wygoiry uiheers fudings n vesped of the srticte of chwrpe of Sn
M.K.Barman, Hd. CC/G/DMV

’, ‘ '[ 1Q's Gndings [l DA |l Reason for tentatue -ji
|

!! Charget | i! tentativa i[ findines '!l :
| DA’ ) | findings | |
[ | As niost of fre Gags | The | After varetiol |
|’ Articla] |' ware ramoved at 10:00 | remarke  of |' exam ination. »Ff Ez:qm}*j"i!
| Sy Fhrs (513 Pags) at 10:00 | damace  as I’ repoot, fally  boods, |

| ML K Barman Ha. hrs and 199 b 28 were | made in the | delivery ook, gate|
" GOMGC  whide | bided 2 1745 e i dn ]; Delivery l, Pary Register atiached ',4 -
| fonctioning Lvery much clear that | Begider by b the case  file, )

l, delivery clerk of[ the sound bagz were | the party | statement o Sy

| NG Goods | fransported earffer and' | 1tzely” | MK Barman, { fing ';"; '
| Office duwing the ! the damape bags were | swithout {that  the  gon -

| mowth of | removed Jater je gt il signatire | establishment of charge |

| November  and | 17.45 hs I and | under article - by |

| Decmnoer 2001 ', | presence of | Bupiry officer nit 4roe '[ :
', comnmiited 2 ll Thus the claime €or li Delivery 'll 25 becasse the getel

| serious | A/D were fictitious and | cleri 51| pass for I80, and 17y -

| negiigence in frs {’ Y regard to permitting | MK | bags were feued ar 1" .

[ dwly e g n‘wo‘rf}\ﬁ&'é pecttes’ b0 put | Barnvan f 20 bes s0d 11,30 bes .

| & he permitted | firtiticus remaksinthe | who s | respectively ool

[ the parties to put | delivery Register by | custodian of | 1.12.2001 before 12.00 " ._
Sﬁm‘muns reraks | C.O. woold nt e | the delivery | s and C.O, permitied | .
', ® the Delivery | eheblished.  ag -t‘e.-a’, Book  and '[ the paty o o a‘;', ol
!I Baok  regarding | remarks in the delivery | his duty was | fictitious tewarks  ag ll 7,
| packets feff for l{ Register must  fave | up to (3300 A/D of (77 packets | .
| Assessnrent .| been put  mr afher ;’ firy, o1t ;’ onfons kept for AT in gl
{ Delivery. During | completion of tally as | impliad that [ the  Delivery  Book !
_il thf; delivery of | well as AD. el % arman, | When the consignment I'
| onion | alter1> D0 hrs . As C.0. | allowed the | was kept for A how
| CONBEIMRY o || W o duby wpio 1330 Jl puty to p‘v.'x‘i'l gae pay iwzued by
P11201 and the !I bre, he can nat be held | fictitione L CO. within his daty
| remarks _ Were | responsible fo put such | remarks | frs. Therefore, [ take a
witloot SYguatnre | rexrarkys fr (e ey 11 Defivery | aifrent sivse ad fold

!t.
i
|
!
|
!
!

[ of  the pasan | Register and also for ,'. Book, I’ the charpe nadar artiche ,'
I‘ who topks Il oot puffing  initial | Hepee  the | =T is established /

l’ delivery. - ’l against the remarks, | charges

! | | 3gamzt C.O. ',
| | | under aticle |
I I I-I  stands|

I
l l’ i proved. ;’

.

;

Ea e

StDCM/LMG




ANNEXURE- XI

(Typed Copy)

To

The Senior Divisional Commercial Manager
Cum Diciplinary Authorlty
N.F. Rly, Lumding.
Ref. : Office letter No. C/VIG/GHY-NGC/4/04 dtd.
23.11.2007.
Sir,

.I am in receipt of the above referred letter issued by your
goodself and received by me on 23.10.07 whereby a copy of
Memorandum of Disagreement was sent and directed me to submit
my representation against the said Memorandum of Disagreement"
within 10 days from the date of receipt of the letter, I beg to state that
I already on 21.09.07 submitted my statutory appeal before the
Honourable Additional Divisional Railway Manager, N.F. Raly,
Lumding against the notice of imposition of penalty No. C/VIG/GHY-
NGC/4/04 dtd. 09.06.07. By the said NIP dtd. 09.06.07 your goodself
had imposed major penalty of reduction to the lower stage in the time
scale of pay by one stage lower for a period of three years. My above
mentioned statutory appeal is still pending for consideration before
the Appellate Authority. Untill the said appeal is dispose of by the
appellate authority, I am not in a position to submiit any representation
against the Memorandum of Dlsagreement as directed by your
goodself by letter under reference. :

I therefore request your goodself to kindly consider the above in
its true perspective and re-call the Memorandum of Disagreement and .
for which act of your kindness, I shall remain ever grateful to you.

Dated : 05.12.07 — - Yours faithfully
Sd/- Manoj Kumar Barman
HGC/DMV
R.
Sd/- Illegible
07.12.07

Ch. 03(c)

(LmeA "D o b Aece ém/

/9’0/(%5 Shonef
bve el
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To,
The 8o oor Bivisional Commercind dManager
Cum Di ciplinary Authority,
AMUFRI, Lumding.
Ref: Office I tter No. C/VIG/GHY-NGC/4/04 did. 23-11-2007.
Str,

[ am in cceipt of the above referred letier issucd by your goodself and

ANNES W E — X/

received by-me on 23<1 -07 whereby a copy of Memorandum of Disagreement was sent

and directed me to s:bmit my representation against the said Memorandum of
Disagreement within 1 days from the date of receipt of the letter, 1beg to state that |

- already on 21-G9-07 st »mitted my statutory appeal before- the Homourable Additional

Divistonal Ratiway M cager, N Rly, Lunding against the notice ol imposition of

penalty No. CF5HGGE WNGCH04 did, 09-00-07. By ihe sard NP did. 09-00-¢ 7 wour
5000 had aposed £ oajor penaity of reduaigly to the Tower stage in the time sagle of

pay by one stage Jower or a period of three yelrs. My above'méntioned statutory appeal

is stiil pending for cons deration before the Avpellate Autherity, Until the said appeal is
—
;’:spasc«;x of by the /.ppellate Authority, | am not in a position to submit any

representation against ti ¢ Memorandum of Disagreement as directed by your goodself by
the letter under referene

1, thereft re, request your goodself to kindly consider the above in its true
perspective and re-call the Memorandum of Disagreement and for which act of your
kindnesa 1 shall cemain cver gratetul to you.

Dated : 95-11-47 ~Yours faithfully.

%ﬂ/‘/l 7 %)" 6, MS Mgt
4

(MANOJ KR BARMAN)

HGC/DMYV,
fb}&»&"
1 . ‘,\)("’,f

.

R Varfiony . Sl
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(1)
N.F.Railway |

| Office of the

Divl Railway Manager( C) j;-"

| Lumding o

NO.C/VIG/GHY-NGC/4/04 | Dated 08-12 -2007

To. | /

Sri Manoj Kr. Barman,
Hd.CC/G/DMV

(Through:- SM/DMV) |
Sub: - Order of Appellate authority.
Ref: - Your appeal dated 21.09.07 and
Reply to memorandum of
disagreement No. C/VIG/GHY-
NGC/4/04 dated 23.11.2007

Y D : A
Your appeal under reference was put up to the Appellate f 17
Authority (ADRM/LMG) who has considered your appeal i ] B
and passed the following orders :- |
Order of Appellate authority | -

“I have exammed the entire DAR proceedmgs and also’ appeal dated
21.09.2007 and reply to memorandum of d1sagreement vide letter .
dated 05.12.07 submitted by Shrl MXK. Barman (C.O). The

following points raised by C.O. m hlS appeal requires to be

examined-
1) Whether the ﬁndmgs arrived at by E.O. under Artlcle-II

suffers from surmise and conjecture?
ii) Whether penalty 1mposed by Sr.DCM/LMG was with a pre- fj
determined motrve and in violation of existing rules .

Cond.---2
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Q) | |
a) For item (i), it has been found that inquiry was: -
properly held and full opportunity was extended to the Charged:

- Official (C.0) to counter the allegations labeied ayainst him: Théfe ¢~

is no grievance of C.O in this respect. He was served with-
“memorandum- of disagreement” to refute the decision of the
Disciplinary “Authority (D.A) which he refused to avail. In a-

. depa;;gnental:{:zenquiry, if the enquiry has been properly held, the:
~ adequacy and reliability of evidence can not be canvassed. The

standard of prove required is that of preponderance of probability : |
and not prove beyond reasonable doubt. Therefore, the contention -

‘made by C.O that the findings of E.O on Article-II suffers. from”

surmise and conjecture is frivolous and beyond truth and can not be
accepted. :

b) In respect of item (11), I find that the case was transferred a

from DCM/GHY to Sr.DCM/LMG due to transfer of C.O at
Dharamnagar and then to. Dimapur under Sr DCM/LMG. In terms of

Railway Board’s directives when-an employee is transferred under

- control of another Disciplinary authority, the new Disciplinary - '
authority need not start de-novo proceedings and can. carry on from' -
- the point where the transfer was affected. Therefore, there is no- .

predetermination or violation of rule by Sr. DCM/LMG in this case.

- However, the contention made by C.O. that the St.DCM/LMG

disagreed with the enquiry report on Article-1 of the charge holding

the charge as proved without giving any opportunity to the C.O. is
not agreed and the fact remains that the C.O. was given an

opportunity to file his representation against the disagreement of -

E.O’s report by Disciplinary Authority through memorandum of
disagreement vide letter dated 23.11.07. Moreover, C.O. was given
only a Minor penalty on a Major DAR proceedings against him

which is not commensurate with the gravity of the offence. C.O.- &

admitted during general examination that he granted delivery of the
consignment to a person on good faith which is a serious offence -
being & Head Goods clerk. Therefore, I am of the opinion that an

enhanced penalty shall have to be imposed commensurate with the .

gravity of the offence committed by C.O.

Cond---3
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Taking all the facts into consideration, I enbance the penalty to
wreduction to lower stage in time scale of pay by two stages for a
period of three years and six tmoiths and after expiry of said period . .
this will have effect of postponing the future increments of pay”. P

Revision ,petitiog; if any, may be filed to Chief Commercial

 Manager/N F.Railway/MLG within a period of 45 days time.

(S.C. Kumar) R '
Sr.DCM/LMG B ‘
e wew aifegs
P ‘io..zﬁo haﬁ;ﬂq{gq
s ir. Bivl, Qesml; M er
N F.Riv.KF - ‘ '
g /\’ A A
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"ANNEXURE-XTII
- (Typed Copy) -
To : ,
The Chief Commercial Manager,
N.F. Railway, Maligaon,
Guwabhati. |
Sub : Reminder representation.

Ref.: My revision petition dtd. 11.1.2008 submitted through proper
channel.

Sir :
With reference to the above referred matter, I beg to state
that being highly aggrieved by the impugned order penalty No. C/
VIG/GHY-NGC/04/04 dated 9.6.07 passed by the Sr. DCM/LMG
imposing major penalty of reduction to the lower stage in the time
scale of pay by one stage lower for a period of three years, I had
submitted an appeal before the D.RM./LMG being my appellate
authority. The said appeal was rejected by order No. C/VIG/GHY-
NGC/4/04 dated 8.12.07 issued by the St. DCM/LMG. Thereafter, being
-aggrieved by the said appellate order dated 8.12.07, I submitted a
revision petition under Rule 25 of the Railway Servants (Discipline
and Appeal) Rules, 1968 addressing your goodself through proper
channel (i.e. S.5./DMV) for quashing and setting aside the above
impugned orders dtd. 9.6.07 and 8.12.07. The said revision petition
was duly received by the office of the Station Superintendent, N.F.
- Railway, Dimapur on 21.1.08 for further transmission. Though more
than 7 (seven) month have been elapsed, no response to my said
revision petition has been received by me. |

I, therefore, request your goodself once again kindly to look
into the matter so that I am not deprived from justice otherwise due
to me more so I am in the fag end of my service in the department
and for which act of your kindness I, as in duty bound, shall ever

pray.

Yours faithfully,
Sd/- Manoj Kr. Barman
3.10.08
(MANOJ KR. BARMAN)
HGC/DMV
N.F. Railway, Dimapur.
~ Enclosed :- 4
A copy of the above mentioned
‘revision petition signed by me
on 11.01.2008 with its annexures.

Copy to : -
S.S5./DMV for infor_mation
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i(;cm,ln ai W Basager,

WA, Waligaoy,
SIS
Ref . My revigion petition dtd. 2.1.2C08 submitted thirough proper
ST . _ _—

With 'reference to the above referred matter, | Deg to state that bei .i‘?

h;ghly aggmeved by the ugned order of penaity No. C/VIG,GHY -NGC/04/

()4 dated 9.6.97 passed by dl Sy, DO LEYG taposing roajor peaalty of reduct am
ko the fewey Sfage it :*hve '{!'531‘.}3 seale ¢f pay by one stage lower for cxpcmoc of three
yeavs, [ }\m submitted an 2 nme«.‘. belore the DLRML/LMG being my. ﬂ"!""n&ﬁmtt‘, :

authorice. Tae said appeal was veiected by order Re. O/ VID/GHY-NGC/4/04 -

LRSS N

dated 8.}_2.0/ issued by the S ‘I_u LMG . Thereafter, being aggrieved bv the |

said arnpeliate order dated 8.12‘ 07, 1 sibmitted a revision petition under Phle

N

28 of the Railway Servants (&')i.ese:i;t:'iine znd Appeal) Rules, 1968 addressing vour -

goodseif rhrough proper channei {Le. 5.5, /DMV] for quashing and setting aside |
\e,\;’ ove impugned orders dtd. 9.6.U7 and 842,07, The said revision petition
wds duiv received by the office of tne "\“rarion”\'Su-perintendeht N.F. Railway, .
blmapdl ()1&1._].’._0_8__1'_0;{ further transmission. ’lhtmgh more than 7{seven} month -
have been elapsed, no response o my said revision peUtlon has been received

by me,

i therefore, request your goodsell vace again. km’i, i look into the -
wiavter uo that 1 am not deprived from justice otherwise due te mé mors so [ am
1 the {fage end of my service in the department and for which act of your kind-
ness ioas In dntv bound, shall ever pray.

Yours fa '"Jthﬂ v,

| Mg, B RO
{(MONGY KH. E#R}WAH"

“1(7\,/ Mt‘aw

A copy of the above mentioned N.F. Roihwecy, Inmapur.

LA

revision peudtion mt,r(‘d hy me
on &4-(}1 2008 with 1ts annexures

é_ﬂpmg :

S /DMY for information.
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CENTRAL ADMINISTRATIVE TRI BUNAL
N _‘ miw'm,ﬂ‘i BEN( CH

Origin al Application N n,!j)}ﬁ.’. of 2008
Date of Order: This the 12™ day of Jan uary 2000
The H’yn "hie Shrt MLR. Muhrmty Vice-Chairman

Shri Manoj Kumar Barman,
‘;in Lagte Mangela Barman,
Resident of No.2 Mathgharia,
Guwahati-20; PO Noonmati,
District - Kamrup (M}, Assam.

By Advocates Shri P. Sarmal and
Ms B. Chakra bmrw '

- VETSUS -

1. ilnion of India, represented by the
General Manager,
N.F. Railway,
Maligaon, Guwsahati-11,
qutrxr% Kamrup, Assam.

2 Chief f‘nmm‘e"ria% Manager
N.F. Railway, Malmann, '
Guwahati-11,

District-Kamrup (M), Assam.

4. Additional !)xvmnna? Railway Managér
N.F. Railway, Lumding-782447,
District-Nagaon, Assam.

4. Divisional Commercial Manager.

N.F. Rauwm» ‘Guwahati Station Road,

Guwshati-1,
*“)mhnvt- Kamrup (Melro), Assam.

‘Senior Divisional Commercial Manager
N.F. Railway, Lumding-782447,

By Advocate Dr }.L. Sarkar, R«"-‘ﬁi}ﬁfﬁi}? Sranding Counsel,

ASUBWBLRT EL S IST BRI IEE 4N

CtfD o oy

....Applicent

District- Nagaon, Assam. rereeene. Respondents
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M.B. MOHANTY, VICE-CHAIRMAN

Heard Nr P, Sarmah, learned Counseal npp@ag?_‘mg far the
Applicant, and Dr J.L. Sarkar, learned Standing Connsel appescing for

the ’Respond"e:hirf:i}%‘.ai}ways {to whnm a capy of this QA has already

heen supplied), and perused the materials placed an record.

2. The L&ppiiéant ivza:s_ charge sheeted on it;_1__"},5’;5;;3;_;{;4 in. a

departmental ’prmveeding. ‘He submitted hiz written statement of
defence on 15.07.2004 and, Inquiry Officer haif,iug heen appointed,
“enquiries were held and '!.:}.fe_e enquiry report Wé.-:; sibmitted on
17.31.2004. Th@ Enguiry Bﬁf‘-Déﬁ“it having heen supplied to i::i;,?::e‘}-‘x:g)piiém'&
(under forwarding lefter dated 0712 2004) the Applicant **u‘mrit@d a

r e?p.feéaﬁexi'tak;imz ORI 16122004, _’fffhe Disciplinary L\u thority inposed & |
punishment on 00.06.2007. The said punishment order dated

09.06.2007 was forwarded to the Applicant on if.'rS-@"?J?zif}i)’? The
Applicapt submitted his statutory appeal on 21.09.2007 ’tiw;?rfg;g’n
proper channel. During pendency of the said Appeal, the Disciplinary
Authority issued a disagreement pote (to the Applicant) on
33.11.23007. On receipt of the same, the Applicant intimated the
Disciptinary Authority ahout the pendency of the Appmé} vide his

communication dated (7122007 1t sppears the Applicant did not

2t oub to the
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order fof the -Ap pelinte AN thority) to the Applicant; wherein the

Appeltate Anth ority enhanced the penalty. Refore anhancing the
! . e 3 d

penalty, as éti'ﬁam}e&‘frﬂs, no oppottunity was g'}}ven to the ‘&ppiicah £ to
have his say in the matter of enh aacé’:v"n ent {zﬂ?“i:ﬁ'} e panalty. It was pever
suggested (to;': the Applicant} by the Appellate Anthority praposing
enhancement of Ihe | penalty. The Appilicant suhmitted 8
represen tﬂt:iqn on 21.01.2008 and a reminder on 04 020048, Without

hearing from the Revisional Anthority, the Applicaut has approached

this Tribunal with the present A fled under Section 19 af the

-

Administrative Tribunals Aok, 1085,

3. ft i submitted by Mr P Garmah, learned Counsel

appearing for the Applicant, that no disagreement note aving been

Ld) the same havipg pot heau

drawn by the Disciplinary Anthority |

confronted to the Applicant) hefore imposition of the penalty hy the

-

Disciphinary Avth ority, the penalty imposed by the Disciplinary

Anthaority was/is not sustainable. He submitted further that drawal of
the disagreement nofe and sopply of a copy thereof hy the

Disciplinary Authority {during the pendency of the appeal) itself is A '

gtound to set aside the penalty order that was passed by the

Disciplinary Aunthority. 1t is also argued by Mr P. Sarmah, learned

counsel appearing for the Applicant, that the Appellate An thority

having not given notce of enhancement (of nennity) ta the Applicant
°F \ i o F i {

e

"’"y {(before passing the Appeilate Order), the Appellate Order iz aiso not

sustainable. He has stated further that, on the aforesaid twa grounds

alone, the Revisional Anthority ought o '?1,%Ni.inwé(i the revision
<= w S 4 ~

o~

without any waste of lime.

/
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4. DrofL. Sarkar, learned Counsel appearing . for  the
Respondents/Railways, voh amently opposed the stand of the Applicant
and snbmitted that in all tairness of things the matter should be

remanded back to the Revisional Author] ty for passing of the orders

on }:'!,;;“.'Es:i@‘n petition of th e Applicant.

a. In the aforesald premises, 5"-hi§j£ff?ﬁ$é is heraby ‘cﬁiéglﬁgeze:'i of
with direction to the Revision a.% Authority (Respondent No.2) to
consider ihe mﬁsiuﬁ petition of the &.pb}ic:am: {dated ';2’3'1_;(}.'!, 2008)Y and
pass a .maé}med order thereon (within a period of 60 days from t‘hé
date of .rénei:;;xt of a ecopy of th.i‘s;‘ arder) untess the same has b-é.én
dispased of in the meantime and-intizinéte the position to the ..Appﬁﬁa.ﬂ:t

within the time specified herein.

6. With the aforesaid observations and direction rhis OA.

stands disposed of.

£

7 Send copies of this order to the Applicant and to all the

Respondents (alongwith copies 6f the OA) in the addresses given: in

the OA. and free copies of this order Le supplied to the tearned

"»(_:c:;:;‘u;xe} af both parties. ' v D S

7 . /"'/’g’»éfwvuﬁ

AN 4 ' .
Ve'eeo CA oo Anirim




o, Qall. ¢ 4€5.09 - R
e - XY

'BEFORE THE CENTRAL ADMINISTRAVE TRIBUNAL,
w}/? GUWAHATIBENCH: ! GUWAHATI

19509 -

Yild wro

MP. No. 4L of 2009
In
O A NO. 2of 2008

The Sr. Divisional Commercial Manager

| ... Petitioner/Respondent
Sri Manoj Kumar Barman |

| . Applicant/Opp. Party

SLND. PARTICULARS PAGE NO.

i. Pelion ' i-3

b

Venficahon ' 4

Annexnre-A V 5-9

B

Annexwre-b ‘ q

Filed by

b Quut .

Advocate. G}l%?ah?n.

C@H/‘Qﬁ 5/"\74’“‘ 4
Ffoorass (QM
Pove el




BEFORE THE : CENTRAL ADMINISTRAVE TRIBUNAL,
 GUWAHATIBENCH: : GUWAHATI

3P No ﬁl? _of 2009
' in
O A NO. 2 of 2000

Sri Manog Is.umﬁ Barman
ceeeen o Applicant

RS S
The Unioti of India & others
.. Responde ivii'

"IN THE mwm OF:

Ape L.sm e yﬁ? *‘w mizﬂmm e:»f time Lirit
For ﬂ;qgﬁarzmﬂmﬁm«n of the Hon'bie Tribuaal’s

C'rdez Das cset. on 12, ‘JE 9‘3 fii] g_m Ne. 2/09.

IN THE MATTER OF :

The 8r. Divisional Cammﬂrc*aﬂ fanager
NF. Railways, Lumding.
District-Nagaon Assam

?*&mmﬁﬂx;‘&espmin

Ve
S1i Manoj Kumar Barman
S/0 Lt Mangala Batman
Resident of No.2 Mathgh saria
PO «'-Na»u«mi.fsti ﬁ.mv*ahaﬁw.?{)

Dist. }{aﬂm@ (M), Assam

The petitioner named above begs to stale as follows: -

1. | | Thai the '»p‘rvhfcaﬁi: filed - ihe zsrf,mmemmﬁfd Oﬁx
~ No. ?/GP,CI\awngwg ike lenah{y oi ﬂm orders of pe wty ;m;vua d before
the Hon ble uﬁnm'ﬂ dated 9.6. 9007 vide Amimme VII to tm: OA ND 2/09
and 8. 12.07 vide .ﬂmﬁem_e "ZL! to the OA N ;GG ;md to set aside and qmsh

' the smd ord#n The applicant’s ﬁmhef camffmon was thaz thf a:p*pmaﬂt on
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3#0 1.08 submifted 2 revision }}fﬁtﬁiﬁnu under Rule 25 of the Eailway

Servants (Disciptine & Appead) Rules, 1968, against the above arders of

Tt

penalty dated 9.6.2007(penalty of reduction rank} and £.12.2007

( enhancement of penalty). Again he submiited a rendnderon 3.10.0 8 before

the Respondent No.2 ChiefCommercialMunager (COWYNEMaligaon) aod

appears bt thete was no response till date.

2 That the E‘I‘G‘i-‘if’*f‘:‘r e Trbunal after hewang both the o "’ﬁﬂ‘:v -

disposed of the application on 12.1.09 with an observaiion éﬁecﬁéﬁg the

o

Revizional Authority to consider the tew ision petition. of the applicant

(211 QSX and pass 2 teasoned order thereon within a pericd of G0 -(5;}:@;1 .

days {tom the date of the receipt of 2 copy of this oxder unless the same has

been dispos f in the meantims.

A copy of the aforesaid order of the- Tuibunal dated

12.1.09 pagsed in Ol Nao, 2!&0 1g enclosed: herewith and-

mared a8 éﬁuwmim-ﬁ

3.  That the Registry dispatched the order on 27205, which was
received in the office of Senior Divisionat Commercinl ;‘»J? NATEL, T\IF

Railway/ LMG on 0% and acc dﬂgh’ ~the velevint oase file was

processed and «evi te Respondent No2 (COMNFMLGY, Revistenal

Authority ; for complance of the Hon'bie Tribunal’s order withun the fime

the Tribunal dated 273 RELE iz enclozed herewith and *naﬂged .

as Annexure-o,

A That vour petitioner begs to state the Chief Commercisl

%

Manager (CCM/NFMalipaon) 4= on sick lsave rih effect from 4 400
presently he has been under treatrment f Kgﬁgatz..

5. That due to the sbove facts and circumstances the department
sought extension of another 3(three’ months (i.e. another 0n f*z"i,f:‘, from the

date of expiry of 60 days ie. as specified i the order 12 wefi2 500 {0

carry out the Hon ble Tribenal order and for the ends of justice.
¥ - - R - . 4 gf.
€. That i is stafed that the Seming Divisional t.%,,.s"‘

Manager, NF, LMG m this regard izwoed a letier dated - Qm 30 {0 the
Counsel for Raﬁwaiy& req uesting her to piace the matter before) { et

Tnbxmal for extension of time linut Mglmﬁilgp the Depaztﬁgﬂt

.

P;i%ﬁg{ af the dispatched letter tssued fromithe ?’??-r?géiétfmf




~% -

inconveniences for speedy disposal of the matter the order of which was

received on 1.5.00 after expiry of the time fixed in the order dated 12.01.00

in Q.A No. 2/49.

¥, That this petition iz made bonafide and for the ends of fustice.

In the premised aforesad, it iz, therefote,
humbly prayed that the Hon'ble Tribunal
would be pleased to admit this Mise Petition
filed in O.A. No. 2/00(since disposed of)
aad considering the factz and circumstances
be pleazed to extend the time it for
another period of three (3 monthe with
effect from the date of ceceipt of the order
dated 12.1.09 passed by fhe Hon'ble

Tribonal in QA NO. 2/09 recetved on

12.3.09; for implementation of the said order.

and for the ends of justice. And pass such
ather order/forderz as to.the Hon ble Trbunal
may deem fit and proper.

And for this act of kindness the petitioner az in duty bound shall ever pray.

VERIFICATION

Ay



VERIFICA TION

Shrff. . t\wAk ,%um,n coSonof L
Q\}\ QC\J\& i‘ﬁ%&d@ﬂt@f - ‘. ;@wm

QO ... | “at present working as theviﬁﬂxulm}wo
\fojwn»aﬁ ' M' - Wvision N FM)\/ being competent and
duly aml;onz&d (o sign this venfication on behalf of all the
Réé,pondents do hereby solemnly affirm and state that the
statements, made in paragraph 1,4,5,6,7 are true to my knowledge

and belief, and the statements made in pai‘agmph 2,3 are tmel.to my
-mformatmn dﬂrwed fmm. records which I believe to be true and the

est:. are my v hmnbie .-,ubmhamn before this Hon'ble Tribunal.
have not suppressed any m‘at&ﬂal fact.

And T sign this Vﬁ.,ﬂh ation on this. d“y of

\H.OT 2009 at.. W

 DEPONENT
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ANNE XURE — A

. LI\’ IRAL ADMINH’I RATIVE lRiﬁf ’NAI

: (:UWAHATI BTN(‘ H

Original ApplicationiNo.0Z of 30()9 |

N -
N

Date of Order: This the 12% day of Janvary 2009

The Hon’ble Shri M.R. Mohan ty, Vice-Chairman

. Shri Manoj Xumar Rar mnﬁ.'
“S/o Lagte Mangela Barman,
Resident of No.2. Mathqheu m,

Guwahati-20,.P.0O:. Noonmati, - i L

District - Kamrup (M), Assam. -

By Advocates Shri P. Sarmal and
Ms B. Chakraborty. ‘

~ VETsus -

1. . Union of India, represented by the
- Generai Manager,
N.F. Railway,
Maligaon, Guwahati-11,
" District- Kamrup, Assam

- 2. Chief Commercial Manager

‘ - N.F. Railway., Mahry'mn

e . Guwahati-11, '
Dzshwt—?’amrz;p (M), Assa.m.- -

A Additional Divisional Railway Manaqm
- N.F. Railway, Lumding-782447,
: Dlstnrt-Nagaon Assam '

4.  Divisional (.mmnorrml Manager .
N.F. R’nlway. Guwahati Station: Rnad
Guwahati-1, -

District- Kamv up (Meh o), Aq\am

5. - Senior Divisional (“ommermal Mannger
N.F. Railway, Lumding-782 447
District- Nagaon Assam. ‘

By Advocate Dr J.L. Sarkar, '.R.ai.lway Sha ndm q Connse

R N N Y T
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.....;.,.Applicant

........... Re S})Ol]dbn{b
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- 0.A.No.02/2000

é . ORDER(ORAL)
- 3201 2000 g
MR, MOHANW VT!_,F.( HATRMAN : o S L

Heard Mr P. Sarmah, ](’Rl‘l}ﬂd ('ounwﬂi 'xppedung For the :
Apphr*ant cmd Dr J.I. Sarkar,. learned thdmg « rmnr;pl np;warmg fnr
the Resporjdﬂnfslhmiways (ko whom a rnpy of Uus () A hax; a]r(-\ady

been su pphed), and perused the .mate:rm)spiaced’ on record.

2. | - The Applicant was r}mrqa sheeted on if) 2004 in a
deparfménml proreedmg "He su}an@d his wr;ft@n ‘:lm,emenr of
"'.'de,_t'ence on 15.07.2004 and, Inquiry '(,)ff.u:er bavm‘g .been«éappommd, |
:pzfqum“ were held and H:n:s enquiry ropnrt Was: \n])m;tfpd nuf'
17 31 2004 f’he E nquzry Reporr having hepn S:uppimd to the Apphr~aut -

Pl

hmder forwardmg )e-m:r dnbmi 07. ‘i) ?()()d) the. Applwam submlrfed a

r@pms@nmlmn on 16,12, )O()/l Ihn Dlsmp)mary Auﬂmrﬂy Ampose ad B

punishment on 09:06.2007. The. -said pumchnmur urrlel' ddt(:‘d -

O‘)OG 2007 Wa‘;\huwa!.ded m the Apphrnnf on 085 ()’?i)OV The

Apphcam‘ submitted his qmrntmy npppm on  21.009:2007 thronqh .

proper channel. Durmg peudm)(y of the cmd Appﬂa!, Lbf‘ T);cmphmn’y'
Au!:hcnty wsued a dmagroemant nma (m ﬂw Appih,anﬂ on_

2331 2'007 On receipt of rhr- same; Hwe Apphmnr mhmmad )hf» '

Dmmphnary Authority nbnni tlm and(—'u(y of Hm Appoa) v:de hls o

communication dated 07.12 2()()" At appears. tim ‘\pphrant thri nnh

answer o the dmaqr@ement% note hut mon.ly pointed . mut to ‘the

Dmcrphnm*y Authority abnut l"hra pmui@nry of me Appeni On the ve\ry =

next dny (f)8 12, 201')'7‘) the Disciplinary Auﬂmrﬂ‘y communicated Hm '
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(iL‘ order (of the Appellate  Anthority): t;b?-’.:trhe»A])g)-i'it‘:mwlf- -fwhm-.ein' ﬂm :

Apprﬂ}alp Authority pnhanmad ‘the . pennlty anore onhmu‘mg the

have his say in the manpr of pnhanbpnmn! of the pwmu} It was never -

en‘ha.nce.men!: of - the pena!ry .Thé Apphrrmi ‘.t:nh'n'nim:»d a

ropresenmt)on on 21. 0] 2008 and a remmdm‘ on f),:i 10. )0053 thnut’

Y

hearing me the Rmnsmnal Anﬂmnty, Hm Apph:au! ha‘-, apprnar hpd

,_\-.__ C

Admir rstrahvp lnbun ai? )—\Pt 198

.3- Tt s submitted by Mr P*Qnr"mdh: dearned. Counsel: -~

appearing for the Applmanr that no dmagrppmnnr note hmnnq b@en

-*drawn by the Disciplinary !\ulhonl'y d the same . haviug" not heen

.Pnnfrnntpd to.the }\pph(‘ant) })pfore xmpnwhun of the ppnalty by the

V.‘Dmc!mmary Autharity, the- pesalty "“Pmed hy ﬁ’p Disciplinary

o t"Anr}mrny was/is nnr Qusl,mnah)e He: submltr@d Pirther that drawa) nf
.'ﬂw disag JT‘P(‘mNﬂ' nnla and snpply ‘of @ mpy thereof by “thew

Dis mxphnary Authorlry (durmg Hw pcandpnry of 1hrn7 appeal) itself | is a

ground to set aside the penaity m'der that, was. paswd hy the -

} Drsmplmary Am}mri!,y 1 al‘sn argued hy Mr P; .:‘a...rma.h learned

‘counsel’ appearmg ior i;.he A;:)p‘lirnni' thi‘ U)r' App@ﬂabf\ AnLhon!‘y

having not glvs-n notice: of F‘nhd‘nl‘(‘ﬂlﬂnl‘ (of pram-mv\ ro Ihp Apphvanr ‘

(before passing hhe Appplinre Orrim Hm /\ppeﬂnrp Or dm is also not

I

srmta]nabje He has ‘:tat'rsd herwr Hmr oh Hw al«)mcmd hvn gruundc;

alone, the Revisional Authority ought’ o have ‘allawed the vevision

without any waste-of fime. =

suggested (to the Applicant) by 'the‘-aAppéMatza 'Au.til‘rr.aritr_y proposing

T
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Dr J], Sarkm? learned .- Jummoi appea:ring- for .:'t:,he.

Rpcpnnden rq}‘ﬂallwayx vnhompnrly nppnc:pd the srmuj of the Apphmmt
and snbmitted that in all- r'-nrn ss of. H;mgq the matter chould be,

romanded back to lhe Revnslona} }\mbumry for paqmnq of lhp orders .

on. the revision [)P tion of the: Apphram co o o
5.. in the aforesaid prein.i;'.;es, ';t;his case is. hereby diS‘pqsed of

with &h‘m‘tinn to the Revmnnal Auﬂmrﬂy {Hn pnndpnl’ No,l)

Cnnstder Lbe revision ptahhon of the Applvcam fl'alf’d ?1 ()1 21308) and: |

pass a reasoned m-dnr rherenn (wnhm Aa pprmd of fwﬁ dayw from the .

date of rerelpt of a copy nr this nrder) uulcf:\ H'm- same has been'_
_disposed of in the meantime-and intimate the pos:itioﬁ::-th _'I'the.A,I.).p}ican I3

within the time specified herein.

6 ‘ Wil,h the ah*»rpsmd nb\orvalinnq and thrpm_ion t}nq ()A

o

. _,si;}nd:s di'sposed of. -

7. _ %end copies of thm nrd(—'r to the Applica’n-t and '-'t;_o_aj}._,t.;.‘he*:
Rmpnndents (alongwﬁh mpmc nf Hle O A\ in ihc addrmqp‘; givnn m

the OA and. free Cnple“s of this r»rder be '*npplwd to the. Iom'nr‘d

i

Counse} of both pm".h.es_. ) o IS i '}-"” - wd/
e T R S
ST . v o V\CE CHNRMAN
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Misc, Petition No.47 of 2009

(In Original Application No. 02 of ‘2009
disposed of on 12.01.2009)

Date of Order: This the 25 day of May 2009

The Hon’ble S8hri M.R. Mohanty, Vice-Chairman

The Hon’ble 8hri N.D. Dayal, Administrative Member

The Sr. Divisional Commercial Manager

- N.F. Railway,Lumding,

,,«.«- ——

District- Nagaon, Assam ' .....e. Petitioner/
' Respondent

By Advocate Mrs Bharati Devi, Railway Standing Counsel
-vs - |
Shri Manoj Kumar Barman,
S/o Lae Mangala Barman,
Resident of No.2 Mathgharia,
P.O.-Noonmati, Guwahati-20, :
District- Kamrup (M), Assam. .. oo . Applicant/ Opposite

By Advocates Mr P. Sarma and
"Ms B. Chakraborty.

ML TTITE 2L AL

ORDE R (ORAL)

M.R. MOHANTY, VICE-CHAIRMAN

Original Application No.02 of 2009 was disposed of on

12.01.2009, With direction to the Revisional Authority of the Applicant

,g

(i.e.,Original Rcspondent No 2) to consn:ler the Revision Petition dated

21.01.2008 of the Applicant and pass a reasoned order thereon within a

period of 60 days from the date of receipt of a copy of the said order .

dated 12.01.2%

o Feref
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2. It appears, the copy of the above order dated 12.0 1.2009 was
prepared on 12.02.2009 and dispatched to the Respondents on
27.02.2009. By way of filing the present M.P.No.47 of 2009, it has been
pointed out by the Respondent No.5 (Senior Divisional Commercial .
Manager of N.F. Railways at Lumding, District- Nagaon, Assam) that a
copy of the order dated 12.01.2009 was received m the Office of thc»
Senior Divisional Commercial Manager/Lumding on 12.03.20009;
whereafter the matter was processed and sent to Respondent No.2/Chief
Commércial Manager jof N.F. Railway at Maligaon/the Rcvisional,
Authority for compliance of the order dated 12.0 1.2009 of this Tribunal
It has also been pointed out, in M.P.No.47 /2609 that has been filed on
15.05.2009 that the Chief Commercial Manager/N.F. Railway/Maligaon

has procecdcd on sick leave with effect from 04. 04 2009 and that the

et
\str af
REENAS Nkae ”’@sﬁd officer is under treatment of his sickness at Kolkata.

extension of time till 12.08.2009.

4. Having heard Mrs. Bharati Devi, learned Counsel appearing
for the | Respondents/Railways, and Mr P. Sarma, learned Counsel
appearing fbx‘ the Applicant (to whom a copy of this M.P. No.47/ 2009 has
already been supplied) and on perusal of the materials placed on record,

extension of time (to comply the order dated 12.01.2009 of this Tribunal,

rendered in O.A.No.02/2009). till 12.08.2009 is hereby granted to the

Respondents M.P.No.47/2009 is, accordingly, anow/e(f‘fy

Pl S
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5. Send' copics of this Order to the Applicant and to all the

~ Respondents of 0.A.No.2 of 2009 and free copies of this order be also
supplied to the Advocates appearing for both parties.

Sd/f-
M.R.Mohanty .
Vice-Chairman

Sdf-
N.D.Dayal
Member(A)

TRUE COPY
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To :
The Chief Commercial Manager,
N.F. Railway, Maligaon,
Guwahati-11.
Sub : Departmental Revision Petition.
Ref.: (i) Order (oral) dated 12.01.2009 passed by the Central
Administrative Tribunal, Guwahati Bench in Original
Application No. 02/2009. '
(ii) Order dated 25.05.2009 passed by the Central
Administrative Tribunal, Guwahati BAench in M.P.
No. 47/2009 in O.A. No. 02/2009.
Sir,

With reference to the above subject cited matter, I beg to
state that being highly aggrieved by the impugned order of penalty
No. C/VIG/GHY-NGC/04,/04 dated 09.06.2007 passed by the Sr.DCM/
LMG imposing penalty of reduction to the lower stage in the time
scale of pay by one stage lower for a period of three years, I had
submitted an appeal before theADRM/LMG being the appellate
authority. The said appeal was rejected by order No. C/VIG/GHY-
NGC/4/04 dated 08.12.2007 and enhanced the penalty without
affording me any opportunity of filing my representation.

Then, I submitted a revision petition under Rule 25 of the
Railway Servants (Discipline & Appeal) Rules, 1968 addressing your
goodself through proper channel (i.e. 5.5./DMV) for quashing and
setting aside the above impugned orders of penalty dated 09.06.2007
and 08.12.2007. The said revision petition was duly received by the
office of the Station Superintendent, N.F. Railway, Dimapur on
21.01.2008 for upward transmission. Since, there was no response for
about 7 (seven) months I on 03.10.2008 submitted another reminder
representation in respect of the matter which was duly received by
your good office but without any result.

Having no.other alternative, I approached the Central
Administrative Tribunal, Guwahati Bench with an Original Application
which was registered and numbered as O.A. No. 02/2009. The Hon'ble
Tribunal by order dated 12.01.2009 while disposing of the said original
application, directed your goodself to consider my revision petition
dated 21.01.2008 and to pass a reasoned order thereon. The said
exercise is directed to be completed within a period of 60 (sixty) days
from the date of receipt of a copy of the order. A copy of the said
order was duly furnished by me to this office on 04.02.2009.

Thereafter, the Sr. Divisional Commerciai Manager, N.F.
Railway, Lumding filed M.P. No. 47/2009 in O,A. No. 2/2009 thereby
seeking an extension of another 5 (three) months time (i.e. another
90 days) from the date of expiry of 60 days. The Hon'ble Tribunal
after hearing the parties has allowed the M.R.Ne=-47/2009 and
extended the period till 12.08.2 @;@ﬁm@dﬁﬁ@éﬁ%gorder dated

12.01.2009 passed in O.A. No. P69 T .
t Contd...2...2
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Now from a reliable source, I have come to know that your
goodself has taken over the charge of the post of Chief Commercial
Manager, N.F. Railway recently (i.e. on 13.07.2009) and the authority
concerned may not report the above facts to the knowledge of your
goodself. As such I am submitting this representation placing the
entire facts of my grievances and the orders passed by the Hon'ble
Central Administrative Tribunal, Guwahati Bench. Copies of the order
dated 12.01.2009 and 25.05.2009 are annexed herewith for your kind
perusal. I further state that failing to comply the order of the Hon'ble
Tribunal would amount to a contempt under the law.

In the aforesaid premises, I therefore, prayed before your
goodself kindly to consider my revision petition dated 21.01.2008
in compliance with the orders passed by the Hon'ble Central
Administrative Tribunal, Guwahati Bench and set aside the impugned
orders of penalty dated 09.06:2007 and 08.12.2007 allowing me all -
consequential benefits and for which act of your kindness, I as in
duty bound shall ever pray. ’

Yours faithfully

(MANO] KR. BARMAN) -
HGC/DMV
N.F. Railway, Dimapur

Copy to : ' ' :
The Sr. Divisional Commercial Manager,

N.F. Railway, Lumding.

| Mg T R
i | (MANOJ KR. BARMAN)

HGC/DMV.
N.F. Railway, Dimapur -
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N.F. Railway
Office of the ;
Divl Railway Manager © - r
v Lumding
No. C/VIG/GHY-NGC/4/04 Dated 28. 07 2009
To ‘
Sri Manoj Kumar .Barman,

Hd CC/G/DMV
(Through: - SS/DMV)

Sub: - Appeal against imposition of penalty :
Ref* - Your appeal addressed to CCM/N.F Railway/Maligaon

‘The Appellate Aiithoﬁty (CCM/NF Railway/Maligaon) having gone throﬁgh
your appeal has passed the following orders: - _
Crepn bl SRPERS

“On going through the file, I find the following points to be noted: -

1.0 : - Memorandum under major penalty was served to the petitioner Sri M.K:Barman,
Hd CC/G/NGC now Hd CC/G/DMV on the basis of vigilance report Two charges

1.1: - After submission of final representation Sr DCM/LMG has imposed the penalty of

“Reduction to a lower stage in the time scale of pay by one stage lower for a period of
ERTTE TS W‘“

three years. On expiry of such period the reduction will not have the effect of postponing

thE TGtaTe increment of pay of the C.0.” Charged official was communicated about the

* imposition of penalty vide NIP dated 09.06.07. . !

20: -C.O. submitted his appeal to ADRM/LMG (Appellate authority on 21.'09.07)

2.1: - D.A. issued memorandum of disagreement to C.O. dt 23.11.07 adwsmg h1m to
submit his representation. C.O. dld' not submit any repr resentation stating that he is not in

a position to submit representation, as appeal 1s pendmg’

'2.2: - Appellate authority has disposed of the appeal considering all aspect of the case
including the memorandum of disagreement & C.0.’s reply to it imposing enhanced
penalty of “reduction to lower stage in time scale of pay by two stages for a period of
three years six months and aﬁer expiry of said period this will have effect of postpomng
the future increment of pay
3.0: - C.O. filed revision petition before reviewing authonty on 11.01.08. The revision

petition is ﬁlsposeﬁ off as under. _
Contd.-——P/Z'
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3.1: -The plea taken by C.O. vide Para —1 of the revision petition is not tenable. The
punishment imposed by D.A. was d by appellate, auth ority_considering gravity of

offence, which commensurate e oifcnce of the C.O. Memorandum of

disagreement. was served by D.A.10 C.0. before finalization of the a% CO.

it h "presentation.' C.O. rgplied vide Mis lotter datedyd.12.07 Yhat he /

was asked to submit, A
is not in a position to file representation on the ground that his appeal is pen ding. Thus .
C.G. does not avail the scope of representation against possible en pranced penaity.

Moreover according to rule 18 (i) of R.S. (D.A) Rules, 1968, where penalty
imposed by D.A. is enhanced by appellate or reviewing authority, the 2" appeal shall lie
against the enhanced penalty in such cases. In such cases authority o enhanced the
penalty becomes D.A. and the Railway em sloyee will have an opportunity to appeal to
the appellate authority and also_to make revision petition to the reviewing authority. C.O.

did not avail this opportunity also & filed the revision petition alleging that reasonable
opportunity was fiot given {0 hif.

3 2 -. Statement made in this para are agreed. s%
33:- do -

34 :- do

3.5:- do

3.6:- do

37: - The plea taken vide Para — 7 of the revision petition is not tenable D.A. issued
memorandum of disagreement and was served to the C.O. C.O did not submit any
representation against memorandum of disagreement stating in his reply that appeal is
pending. :

3.8: - Vide para 8 of the revision petition, the petitioner alleged that punishment has been
imposed upon him in a predetermined motive & in violation to settled laws & he was not
given a reasonable opportunity in connection with the disagreement. This plea is not
tenable, as he did not take the opportunity to file representation against the Memorandum

of disagreement served upon him by the D.A.

3.9: - The plea taken vides Para -9 of the petition is also not tenable as because appeal
was disposed off after taking into account his reply to memorandum of disagreement -

among others. All reasopable opportunity was given to the petitionWent ‘
of penalty by Appellate authority. T ' B

3 10: - The petitioner vide Para — 10 of his petition submitted that he received

memorandum of disagreement on 23 11.07 while his appeal was pending. It is an
~ admitted fact.

311 - In reference to the statement made vide Para — 11 it is stated that appellate order

was not signed by D.A. it was only communicated by D.A. Appellate authority disposed

off the appeal by examining all aspect including memorandum of disagreement & C.O.’s

-~ letter dated 05.12.07 & enhanced penalty. It is not true that opportunity was not given.
Contd. P/3
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3.12: -Appeal of the C.O. was disposed by ADRM/LMG, the appellate authority with
reasoned order. Appellate authority considered all aspects and also considered
memorandum of disagreement & C.0.’s reply to it. Appellate ordér was communicated
by D.A. to C.O. Appellate authority passed his order in file & signed it. Therefore the

. plea is not tenable.

he petitioner has cited some grounds to consider his revision petition, which is

discussed below.
i) Speaking order was passed by D.A., which was marked as Annexure- “A” in

|

$

the N.LP. dated 09.06.07. D.A. disposed the case with reasoned order. |
Memorandum of disagreement _was served after issuing of NIP & before E )
. I K) \

disposal,ob He-Appea

ii) DA after verifying all evidences & and carefully considering all aspects
passed the reasoned order. It is not true that D.A. failed to appreciate the
evidence on record while disagreeing ~ith the findings of enquiry officer in
respect of article of charge No.-1

iil) It is not true that Appellate Authority has passed the order in a most illegal
manner. Memorandum of Disagreement_was, issued on 23.11.07 i.e after issue \/
of NIP dated 9.6.01 (& )before _finalization of appeal. C.O.was given |
opportunity to file Tepresentation on the views of the D.A. but C.O. failed to
take this opportunity to defend himself Thereafter, after examining his appeal
and all evidences of the case Appellate Authority penalty.

iv)  Before finalization of the appeal Memorandum of disagreement was issued
advising C.O. to file his representation. It is not true that reasonable
opportunity was not given to him before finalization of appeal.

V) It is not true that D.A. has passed the order of penalty arbitrarily. Report of
enquiry officer was not acceg table to D.A. D.A. has passed reasoned order & '
imposed penalty. : ‘

vi)  Penalty imposed by D.A. & Appellate authority was justified as per D.AR

" Rules & not arbitrary. It was not issued in violation of principles of natural

justice.
vii)  Memorandum of disagreement was issued to C.O. during the pendency of the

appeal with the advice to C.O. to submit his representation. C.0.vide his /

letter-dated 3.12.0J, ingonned D.A. that he is not in ition to su'Emit

representation. Thereafter D.A. after examffiig all aspect of the case

including memorandum of disagreement dated 23 1 1.07 & C.0.’s reply to it di %
5.12.07 passed the order of enhanced,penalty. = 3

viii) It is not a fact that C.0.’s Tepresentation against the findings of E.O. was not ;

' considered. After giving ail reasonable opportunities N.IP. was issued.
Therefore, violation of natural justice is denied. z

ix) D.A SLDCM/IMG has communicated the appellate_authority’s order vide 3
NG GHIY NGC/4/04 dated 812,07 t-ujo cP"h'ar'g' od ofcial & it is not k.
without jurisdiction as alleged by C.O. : s

X) That order of penalty dt 9.6.07 8,12. are justified. Penalty was imposed I 4
considering gravity of the offence. i/ i

o . .




(4)

The president may at any time either on his own motion or otherwise review
any order when any new material or evidence which could not be produced or
was not available at the time of passing the order under review and which has
the effect of changing the nature of the case has come 0Of has been brought to
his notice.

Review is 0ot gnipmwae_eés;ggm_gwer.he can request for a review in case
he is able to produce an evidence that was lost sight of in the past and that this
new evidence can prove him not guilty.

In the entire revision petition the petitioner did not make any fruitful effort to
prove his innocence by producing new matenial or evidence which could not
be produced or was not available at the time of passing the order under review
& which has the effect of changing the nature of the case has com¢ or has
been brought to my notice rather he devoted himself to find fault in every
stages of DAR Enquiry.

In view of the above, 1 find there is no_ reason for. me,tg,&baggg,the,pgpglg,

which has been imposed, and I feel the punishment imposed already is fair

and meets the ends of Justice. ” 24\/ V/W
. J %\q/\ \!V?

(/ Y}
(Rajneesh Kumar)
Sr DCM/LMG
Copy to: - ——
1) DRM/P/LMG (ET/Cadre & ET/Bill) for information and necessary action
please

2) SS/DMV for information and necessary action please
3) CCM/N F Railway/Maligaon for kind information please

(Rajneesh_Kumar)
Sr DCM/LMG

-
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Written statement filed by the Respondents. :z } Fey
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1. The respondents have_gone through the O.A. and ¥ Z
z

understood the contents thereof.
2.  That the subject @at;e: of the,Q.A; relates to
disciplinary action. The main_subjegt_1s_d§;1¢very of
consignments and which have_not been done properly causing
loss_of_prOperties_bggkeﬁ?égﬁﬁgilways having adverse effects
on the daily usable commodities, in the instant case onion.

- Respondents have taken up the matter follbwing_progedure'
laid down in the Railway servants (D & A) Rules,1968. All
the formalities have been correctly followed and the applicant
has been given all scopes to defend his case. There has not
béen_any_nggligengevqr;yiolatioq,iqnpbssrying_the procedures
to ensure due justice in the case and also looking to the
needs of discipline in the ma;ﬁe;_of~ggods_booked and ensuring
proper delivery for public consumption. The O.A. has been
filed with misconception as if this Hon'hle Tribunal is an

| Contdecesaeeed?
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process nor the applicant has shown any ground calling for'

interference by the Hon'ble Tribunal.

3«  That, in repdy to para 4.1 to 4.8 it is stated that

memorandum of chargesheet wa

officer, defence counsel for

s issued formally and the enguiry

~the applicant, presenting officer

were appointed and the inquiry was conducted following procedure

giving full scope to the applicant also represented by his

defence counsel. The_ianiry

report was submitted with the

finding that Article-I not proved, Article-~II partially

Vo>
proved. The:applicant,given copy of the Inquiry Report and

was asked to“spbpit~represgntat;on against the same. Applicant

submitted his defence on 16.

:/ That, in reply to st

12.04 (Annexure VI of the 0.A.)

atements in para 4.9 to 4.11 it

is stated that notice of imposition of penalty was issuéd

imposing penalty of reduction to the lower stage in the time)

| —

— T
scale of pay for three years not affecting future increment,
= et wyitg TUY

With this NIP an observation of the Disciplinary Authority

was enclosed explaining“Qigggreemegg of the Disciplinary

Authority with the Report of the Inquiry Officer. It is

stated that the N.I.P. dated

categorically mentioned that

9.6.07 (Annexure VIII of the O.A.)

L .l

. (under_the head please note the

instructions below) An appeal agaihst this order lies to

ADRM, Lumding. The applicant

submitted_his appeal dated
BN i S—

21.9.,07 (Annexure IX of the 0.A.), No infirmity in the

e ———o
e ——————

procedure has been pointed out, This_appeal shows that the

applicant has understood the

_contents pfvyhe_disggreement

in the observations. He has not pointed out any factual

- O

position against such disagreeme;lz— but ‘has_rai‘sed.o.nly a

*ﬁ——-hn—_;:__:__
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techenical obiection that he was-nﬁt‘givenfthE'ai§"§reement

DoTwd/emiin
M%omml. Manager/i¢
N.F. Rly. Lumding

note before issue of the order of penalty. It is humbly
submitted that the NIP enclose the disagreement note with

the instruction that appeal lies to be ADRM, Lumding but the
applicant himself has not aVai;gd of the scope of submitting
his say regarding the disagreement to the appellate authority.
In this connection it is stated that the appeal is routed

| through the Disciplinary Authoritgcidgd by the Appellate

Authority. Applicant himself neglected to offer his remarks/
——————
objection if any through the disciplinary authority to_the
Appellate Authority. It is humbly submitted that no injustice
has been caused to the applicant in this respect. It is further
stated thét letter dated g3.11.07 was lssued to the épplicant
by the Sr. DCM, Lumding enclosing a copy of the Dis:a.greement
w_-—:—_'-'—-l

asking him to_submit representation if any within 15 days
(Annexure-X of the 0.A.). But the applicant declinej to submit

T N T —————

répresentation against the disagreement on the ground that

apreal was pending. Such a flimsy ground when the Rule provides
that that decision of the D.A. shall go to the Appellate Authority
and the appellate order will prevail, only demonstrates the
factual position that the applicant had nnthing to submit

against the disagreement. It is mentioned that the observation
with the NIP indicating the_disggreement'and,glso the_furthe;\
details enclosed with the letter dated 23.11.07_gave full
opportunity to the_applicant to submit_his say on the disagree-
ment but_he did not ﬁvailf%h§V°PDQr?Fnity and walved his right

tc_such objections and_is also barred by the law of estoppel.
Mcreover the factual position narratted by the DA in the

detalled disagreement note demostrates the correct position

Contde.vo.d
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in respect of the commodities and the mischief done againqt

public interest.

5.° That, in reply to statements in para 4.12 to 4.18

it is stated that *¥% on prayer of the respondents the Hon'ble

Tribunal was pleased to grant extensicn of time and the reply

to the applicant dated 28.7.2009 (Annexure-XVIII of the 0.A.)

was giveazg;tail reasons. It is stated that the order communi-

cated by letter dated 28 7.2009 iq the order of Chief Commercial

Manager/N F.Railway, who is higher authority of Aﬁdl Div1sional

Rallway ‘Manager/Lunding, WEE#ggssed the order eghanolng the -

.\\penalty, order dated 8.12. 2007 (Annexure~XII of 0.A.). As per

<0 rule the higher authority has considered the matter of enhanced

penalty considering all the aspects. in fact the applicant

has got full consideration by the higher authority as an

appellate_anthqrity..This order dated 28.7.2009 is a detailed

reasoned order. The respondents humbly submits that the Hon'ble

Tribunal would not like to interfere in the penalty, which

has been imposed following rules and procedure and considering

the gravity of the case.

6. _ That, in the circumstances explained above, the O.A.

'HESErves to be dismissed with coste.
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VERIFICATION !  Guwahati Bench
TR e
i, Sri/Spat 3"“‘1&4—015@\“&1 ,son/wifé of MHM&'WM aged about
&% years, resident of ... L“”‘A"?f, P.O. ..’Mz‘afbistrict M‘Z‘.&(:Z.mand working

asip‘l-‘)/lc solemnly affirm and verify that the statements made in para 1 to ... Of

thiS...coeeeeeeerirnercnenaenenenas are true to my knowledge and belief and | have not suppressed any

| material facts.

AND | sign this verification on this .....1.‘{-..th day of .N.9A¢....... 2009 at Guwahati.

.

Signature

TR TNT JEUHT

mowm
Divt, Comml. Managar/iC
N.E Rly. Lumding



