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{Applicant (S)}
Advocate for the : —----mememeeeceer mﬁ TP EAAR 77— Cona .
{Respondent (S)} / , gl
o Notes of the Registry Date . Order of the Tribunal
. 13.08.2009 Heard Mr.H.K.Dos, learned counsel
fhis appiication s in torn. ' _ ' ,
is filed/C. F. fi .5 .0 appearing for- the Applicant and

deposited v.dv P/ RBD-
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DrS.LSarkar, learmned Standing counsel for
the Railways.

issue nofice to the Respondents requiring

Dy. R .l?»%
Y. Regisirgr . . . .
/ g[bs them to file their written statement by
(A% :
2, 05 ' 12.10.2009.

Id a .
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&7\ Notes of ‘the Reglstry 13 Date | Order ‘of ‘the Tribunal
12.01.20{10 Dr. j.L. Sarkar, learned .Railway
0 /5 é] L@&/ Standing Counsel haya filed written request
IO ‘to adjourneg the case as he is unweil. No
-2z
' m reply has been filed. 'lime is extended to file
| reply within four weeks in the interest of
/C Q.rs/0 | juslice.
3 &l )‘7 X Ly List the matter on 17.02.2010.
L -
7
- (Mddan K ar Chaturvedi) {Mukesh Kumar Gupta})
- Member (A) * Member (I}
/PB/ .
17.02.2010 Enabling applicant to = file
) rejoinder within 3 weeks as preyed for,
| | fist on 11.3.2010.
. 4 ;
N o /L%y M ﬁ&)?, 417&% _ E/ ) )
. {Mad 1. Chaturvedi) {(Mukesh Kr. Gupta)
% Member (A) Member {J] -
o 02 L
] v /pg/
, 11.03.2010  Rejoinder has not been filed. O.A.
, /‘\/ ' was admitted vide order dated 12%
e [/ ! « v .
72! "’"&)’ bl October 2009. In the circumstances, the
' case be listed for hearing. Rejoinder, if
by 20l0 any, be filed before the date of hearing.
List on 19.04.2010 for hearing.
1~
(Mukesh Kumar Gupta)
' Mambar (}
/2—@74104 olie fha’# /pp/ |
Alléé/ . 19.04.2014 On the written request of Dr JL. —
Sarkar, learned  couwnsel for  the
3oty r2oilo respondents, adjonrned fo 03.05.2010.
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pndin- /a./&o’/f fo denve K | .
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Notes of Tth? Rggisﬁy"-g’ As'; Date . O‘rder"df ‘the Tribubral
03.05.2010 ‘Learmed proxy coursel for respondems
x ‘ states that Dr.J.LSarkar, who is gopeanng for
‘ the respondents is in persoral difficuty, and
therefore, prays for aciournment, which is not
Al . o opposed by MrH.K.Dcs, leamed coursel for
) AL, ‘% \ea- : the applicant.
oo mea_? =. o
. " Hence adjouned to 2505.2010.
%——1\)
f b
2—‘41;'2’3 &/V o
+ (Madan Kumar Chatunvedi)  (Mukesh Kumar Gupta)
Member (A) Member (J)
/ob/ ' “
ﬂ : 25.05.2010 Mr.S.N.Tamuti, proxy counsel for
she Chasc 1% \Mp% 475)’ respondents seeks adjournment as
/‘Wm,k M d" Dr.'J.L.Scrkor is not present in Court.
% iy List on 04.06.2010.
B ! ét 29
{Madan Kimar Chaturvedi) {Mukesh Kumar .Gupfa)
Member {A) Member (J)
/bb/ :
Qowid by \ o
;ﬁ ' 104.06.2010} Heard Mr.H.K.Dcs, learned coursel for
Kl “ 1 the applicant and DrJ.LSoker, leamed
coursel for the respordents. Resenved for
orders.
N .
(Madan K r Chatunedi) {Mukesh kumar Gupta)
Member (A) Member (J}
14.05.2010 Judgment pronounced in open Court.
| Kept in separate sheets. Application is dismissed.
No costs. '
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- Judgment delivered by

' CENTRAL ADMINISTRATIVE TRIBUNAL
GUWAHATIBENCH, GUWAHAT:

O.A: No.153 of 2009

Date of Decision : 14.06. 2010

Sri Laxmi Kanta Sarma

...................................... Applicant/s
Mr. HK.Das
teerseeeemsereserestettesesiastsittienrshtetesstrarsreneserartannaees Advocates for the
S Applicant/s
- Versus —
Union of india & Ors.
certirtete et RESPONAENT/S
Dr.J.L.Sarkar, Raiway Counsel - |
....................................... Advocate for the
Respondents

- HON'BLE MR.MUKESH KUMAR GUPTA, MEMBER {J) _
HON'BLE MR.MADAN KUMAR CHATURVEDI, MEMBER {A)

1. Whether repér’ters of local newspapers may be adllowed : ‘
to see the Judgment 2 o ~ Yes/N

2. Whether to be ref,érred tothe Repor’rer ornote - ' ﬂ N/
' ' Yes/
3. Whether their Lordships wish ’to see the fair copy . e
of the Judgmem‘ 2 : Y¢is/No




CENTRAL ADMINISTRATIVE TRIBUNAL; GUWAHATI BENCH
| Original Appilication No.153 of 2009 | |
Date of Order: This the 14" Day of June 2010

_ HON’BLE MR.MUKESH KUMAR GUPTA, JUDICIAL MEMBER
HON'BLE MR.MADAN KUMAR CHATURVEDI, ADMINISTRATIVE MEMBER

Sri Laxmi Kanta Sarma,

Son of Late Abani Sarma -
Resident of New Market, Rangiq,
P.O. Rangiq, District-Kamrup, Assam

Pin-781354 - ~ Applicant
By Advoqcfe M.H.K.Das,

-Vérsus—
1. The Union of-lncfnc

Represented by the General Manager,
North East Frontier Railways, o
- Mdligaon, Guwahati-781011, Assam
2. The Chief Commercial Manager
North East Frontier Railways, Maligaon,
Guwahati-781011, Assam '
3. The Divisional Manager (Corﬁmerciol),'
N.F.Railway, Rangiq, P.O. &
Dist- Rangia, Assam-781354
4 TheStation Superintendent, Tangla
‘Railway Station, N.F.Railway, . L ‘ -
PIN-784521 , Respondents
By Advocate Dr.J.LSarkar | | |
ORDER
MADAN KUMAR C_HATURVEDI,MEMBER(A) |
By this O.A. applicant makes a prayer fo quash and set -
aside the fopp»elldte order impbsing penalty of compu,lsofy :

retirement dated 24.7.2007 and review orders dated 15.11.07 and



25‘06.09' and fo issue direcﬁo'ns fo _’fhe respondents fo’r"‘fei.njstotemenf
of the oppliconfr with al consequehﬁ,_ol service beneﬁts. -

2. The applicant was workino as Senior 'CommerCiql_Clerk in
Tonglov.-un'der Rdngid Division. He wosk' seryed with @ merﬁordndom
of chorge dated 1_7.06.05.”'Two,orﬁcie_s of chd_rges were f}omed
ogoinst 1‘he ’opplicon’r. First chorge_ related fo" de’mon'd ohd
acceptance of Rs. 20/- in excess of actual fare while dlotting @
reservation by 40A55.D‘N.on _23.22.2004 Ex- TNL 1o Dil, d_efecfed during
a pre-o_rronged 'frdp; Second chorge was that the .opp'liCOm‘ on
14.11.2004 cofnmiﬂed an act of ‘misconduct in ds much as he
produced his Gov’r cash of Rs. 8957/- ogomst Rs. 8878/- i.e. Rs.79/- |
‘excess than that of his dctuol Govt. cash.

3. Apropos the oforescnd charges, on 30.11.2005 the Inquiry

- Officer submitted inquiry report to the disciplinary authority holdmg

arficle-l charge to be porﬂy prOVed and Arﬁcle—l'l_chdr‘ge, to be
proved. The Divisional Commerciol Monoger, N.F.Railway, Rangia
im'pose_d-,»penoﬁy of 'remo_\(o_l' from service. Appelld’(e' oof_horify
redu'ced"‘ the pendlfy from removal fromv service imposed" by the
discipﬁnory_’ou'rh_ori’ry fo the penalty of compuisory Ireﬁrev’frien‘r'. ‘.Bein.g
dégrieved by the appellate order fhe oppl_iCohffiled, this OA

4. -~ Mr HK.Dacs, Ieor’hedcounsel‘for the dppliccn‘t'oppeored

before us. it ‘\;/GS submiﬁed that on 14.11 2004‘ one. -person

‘opprooched the opphcon’r for reservohon of one ber’th |n 3 tier

sleeper dgomsf TNL quo’ro by 4055 DN Express TNL fo DLI of‘

' "20.1 1.2004. The opphcont checked up 1he reservohon reglster and
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found that l‘he berlh was dleldble He hdnded over a reqursmon slip
to the sord person After filing the some the person relurned n‘ 'ro lhe
dppliccrnl dnd the dppllcc:nl issued journey cum reservcmon llckels
-and asked lhe person ’ro pay Rs. 505 lowords ’rhe cosl of llcke’r
_ Theredfler ’rhe person gave the dppllcc:nl a rolled bundle of G.C
Notes and before the dppllCdnT could count the -noles l_he person
ran away fro;m' the booking window On being coun’red ‘the
opplicant found that lhere was Rs. 525/~ I.e. Rs.20/- exlrd lhdn the
vchdrges payable. The applicant lmmedlclely came out of the
counter lo loco’re the person to refund hlm lhe excess money
however»lhe person disappeared from the s’rd’rlon. Theredfler, the
applicant informed the said fact to the Station Master, in. ohorge
-and the Station Master assured him that the excess ornoonl of
Rs.20/- would be "ddjusled as per rules. On his return from the Station
‘Master some persons approached the oppllcdnl dnd.' identified
themselves to pe vigilance officials and conducted the rdid. Henoe
it was cldirned that lhe entire action of the dpplicdn’rvvos bondﬁde
~and there was no misconduc’r involved in the case. |

5. | In reply ’ro Ar'ncle ] chdrge Iedrned counsel sldl‘ed lhdl
at the llme of issuing llckels to the pdssengers some coins are

_ necessdry for refundlng the balance to lhe passengers becouse the

passengers hdrdly pdy the exact dmounl To overcome such a

sVrudllon it is the prdcllce to ’ldke coins from a pan shop qdjo-cem‘ to

the ’sl‘dﬁon .in',:lhe ‘morning and refund him in the evening; Oon-:

14.11.2004 the applicant collected coins worth Rs. 80/- from the pan
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shop for the ;cohvenience of the. pos_sengers.'.Wheh the vigilance

‘ 1eom conducted raid coins to the tune of Rs.52/- ‘\{;déms%v'oiloble in

ihe counter and on that basis the article-li chorge wos framed. it
was stoted 1hot coﬂechng of coins from the pon shop fo mee’r the
convenlence of the possengers was a normal prochce to run the

railway service smoothly Therefore there was no il motive behnnd

" such acfion and it cannot be 1ermed as mcsconduct. It is further

stated that the entire frap was aranged in cleor_,ivivolcfion of the

procedure prescrib‘ed under Para 704 & 705 of the Railway Vigilance

“Manual. In the instant case only one eye witness was present who

was a RPF Head Constable, whereas Para 704 & 705 prdvides for
fwo or more independent witnesses or Goz'eﬁed. Officéts- to witness
the trop. The.independent eye witness in the instonf c'os“e in»h’is_cross

exomlnohon odmlﬁed that he is short of heonng ond wos of a

d:sfcnce of 15 fee’r from the decoy Hence no recsonobie person _
‘ couid come to a concius;on that 'rhe said . constoble heord the
conversohon be‘rween the decoy ond the opphcam‘ Accordmg fo

~ leamed counsel ’fhe entire enquwy Was VITlOTed by pro_cedurcl lapses

which leads to perversity. Our aftention was invited on the

stdfemem‘~ modé by Shri Rameswar Singh, S’rdﬁon Superi-h’r-é:n'den’r

' Tonglcl S’ro’non In his s‘rotemen‘r Sri Singh odmlﬁed Tho’t oﬁer rece|p’r

of excess amount in the rolled bundle ‘of notes glven by the decoy

p‘osse_nger,' the applicant |mmedxqtely came to hlm qnd:_».he cxssured

the applicant that excess afount will be deposited with the railway

as railway c_osh. Moreover, Shri Singh with regard to arficie ", c’hqrge

e
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odmiﬂed during cross examinafion fho? the fdcfof 'fok‘ihg c_oin”frOm

fhe pan shop for fhe convenience of passengers was well within his
knowledge.

6. - Leorned.couhsel' further stated that no Qppbrfuni’ty WQs
given ’ré ’rhe qppli-cont by the disciplinary ou’rhorﬁy os_wel_i és the
appellate authority of being heard. rh‘ caused serious prejudice fo
the applicant. It was further stated thof the Divisional Co’mfﬁefdol
Manager is not ‘th'e competent disciplinary ouihon"ry_ond hé _ht:;s no
outhorifyvto_v impose .major pénolty. Law is trite on thé{ subje‘ct. The
<;{der passed by the discipli;’nory authority and uﬁhéld l-by the
9ppelldte oufh_bri‘ry do not con’rdin the reasons on‘ the basis of which
corvwclusio'n' ,wosv drawn. Hence the order is !?qble to be quashed. It
was argued that since ‘fhe review order is~ non spedking,‘ cryptic and -
defective as such it should be seonAside. Leamed counsel further
<rélied on some precedehts ’r'o b‘uﬁress\ his arguments. | |

7 Mr K.Das, leornéd ¢oun_$el; for the re_:spondénfs appeared -
b.efore us. It was submitted that tﬁei applicant was chqrg_éd on

earlier occasions also for misconduct and penalfies were imposed in

accordance with the procedure under the Raiway Service

(Discipline & Appedl) Rules 1968. Those punishments - were

, ihdépenden’r and while imposing the pendalty recourse was not

made 1o the earlier orders. As the applicant became oblivious of his
earﬁ'er”mi_scohduct the disciplinary oofhori’ry for: the purpose of

making the ?r_ec__tords‘ clear mehﬁoned about the eailier cases. The

 earlier pend‘lﬁés have in no way bear any nexus with the present
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* - penalty. Nei"’ther the disciplindry duthorifyjnorl the dppelldfe'du’rh‘ority i

or revnsaondry du’rhonty relled upon the earlier punlshmen’r

. v8.‘ , Accordlng to learned counse! ?he order of pendh‘y wosv
issued under the Rdllwoy Servants (Dnscaphne'& Appejdl) Rules 1968
following the procedure laid down therein. The dpplicdn'f has been -
given all scope and opperfunify under the precedure as suc‘h n‘ is
nof correct to say that principles of natural justice we:re-'-no’r ‘
fellowed. |
9. Explaining the, modus operoﬁd vledrned counsel sfd’red
that n is the common practice to first dccept ’rhe fdre dnd then
count it dnd after satisfying dbouf the correciness of fare to hand
over 'rhe- ticket along wﬁh balance amount, if any to the pdssenger.

It is not comect to say that first ticket should be handed over without

counting the money. To ddjusf the excess fare there is a coIUmn in
ddlly trdms cum summdry ook (DTC book) as excess book;ng con

" ‘be ddjusted even W|'rhou’r consultation of SS or dny other hlgher

e g§=<s~—§l %t,ﬁq .?’g:,\u : . .7 b

authority. Bookmg clerk cannot leave his counter until and u_niess he
is reﬁev;ed by'o’fher CC. There is no provision to collect cci.r_‘ws‘y.from_-’fhe _
cutsider.‘Hdw_evef, if he collects the coins from the oufsider; he
shouid menﬁo_h the Fsdid dmounf.in private 'cdsh regisfer. ‘AdVerfihg |

| 1‘0: the facts of the present cdse it was stated ’fhdi 'fnone_y's’rd.ted to
be collec’red from pdn shop was not menﬁone,_‘d in ’rhe 'pri\/dte cash
register. It was not rhenﬁoned: e.venidf the time Aof_po_s’f .Vc_heck
memcrdndurh;- Vide column 8 of Post Check Memordndurh dd?‘e_d

14.11.2004 dpbﬁ(:dh’t dvecldred privofe-cosh to the extent of Rs:52/-. .



In addition to that excess amount of Rs.79/- was fou‘hd.AcCording
to learned counsel during the trap non gdzeﬂed officer could also

be utiized in absence of Gazetted officer. In the present ‘decoy

" check Shri T. Mangba, RPF constable acted as an indepehdenf

witness. Since Tangla station is situated in @ branch line of
N.F.Rdiiwoy‘ no Gdzeﬁed officer posted nearby.

10. in reddrd 1o the oppor’runl’fy leamed counsel submiﬂed

- that it is not correct to say that dppelld’fe du’rhonty dld not give

ddequo'fe .oppon‘unify to the applicant of being heard. Applicant
was given due opportunl'ry to adduce. drgumem‘s in defence The
same were sympd’rhehcdlly consudered and penoﬁy was reduced

H. We have heard the nvol submussnons in. fhe hgh’r of*
material pjdced before us and the preeeden’ts 'relled upon. In the

normal course booking clerk first accept the fare dnd fﬁen count it

- and after soﬁsfying about with ’rhe correctness of the fare he-honds
~ over the ’nckef along with bdldnce if any. As such the modus

| expldlned by the applicant ﬂ"td'f f;rst he has ngen fhe ’ncke’f Then

counted the dmount dppedrs not to be pidusabie

12 . n regard to collection of coin from fhe pan shop no

~ cogent material was adduced before us. The amount olleged fo

hdve been collected from fhe pdn shop wos no’f menhoned in ’rhe

cash registe_r.- Even in the post check memorondum. there is no

| whisper about the receipt of the amount. Only after the detection |

®

of exeess cash of Rs.79/- this story dppeors to hdve"‘be'e'n

concocted. | o /E/
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13. it i's» not a mandatory. reqoiremenf fhof inveshgohon

officer. sh}oold. arrange two gazetted officer from Railway to act as

independeni‘ Wifness. Service of non gozeﬂed officer can aiso be

utilized. There is no clear proof that 1he wﬂness was short of heonng
Adequofe opportun:’ry of being heard was . glven to the opphcom‘
On this count we do Aot find any infirmity in the impugned order. in
the case of Mon‘i Shankar vs. Union of India & another, (2008) ‘3 SCC
4, it was held that 'rhe Railway servonz‘ must get an opportunity to

expioin'.the circumstances oppeoring against him. The oumuloﬁve

effect of the |llegohhes/nrregulormes requured to be foken into

consnderotlon 'ro judge cs to whether ’rhe deportmen’rol proceeding
stood vmoied or_not. We find that opportuni’ry to explonn the
circumstances was given to the applicant and there was no

iregularity in ariving at the conclusion. In the case of State of

Mysore vs. K.Manche Gowda, AR 1964 SCSO6._H was held ’fh'ot “if

the proposed punishmen'r is moiniy bosed_ upon the ;oreyious fe_cord
of the Go’Vemment servant, and it is not disclosed in tn'e notice, it

would meon 1‘ho’r the main reason for 1he proposed punlshmen'r is

withheld from the knowledge of the Govemment servant. Hon' ble

Supreme Court has held that second notice to Governrnenvt_‘_ servont_’

must disclose the fact and if it is done punishing authority can make

resort to previous record, In this case we find that comgetent

’outh“orify hOS not taken into consideration the preVioUs -reoord for

owordlng ’rhe puntshment In 'rhe cose of" Abulom Amubo Smgh VS.

State of Monlpur & Ors., 2000(1) GLT 227. the Impho! Bench of the

®



Honble High Court has held that it the ou}ﬁqrgf;»wqhts' to toke
ocﬁon on the b’oé.is, of'previous‘ record of an ~omoloyee; he rﬁuS’r'
have nofice of' such proposdl. In the present case this is not ‘r'elo'vor’;\f
as the pumshmem‘ was not :nfhcied on the basis of orewous record |

ln the case of P. Zokho vs. State of Mizoram & Ors. 2002(1) G_LT 476.

 past conduct and records of the petitioner were taken m’ro account

P9

without framing @ charge. On fhislfoctuol matrix it was held that

major penalty upon the peﬁﬁoher was illegol; The ;-focts of the
present fcose are different as such this decision is not ‘op'plicoble. In
the case of Tribhuvan Prasad vs. Union of India & Ors. 2005(3) ATJ

578, it was held that invesﬁgoﬁon' officer shouid arange’ two

GoZeﬁed'ofﬁcers from Railway to oof as 'indep'eri.dem‘ wi’messes as

for as possible. We have oireody given a fmdlng that it was no'r

- possible in the circumstances of the present case 1o arrange 'fwo -
gaozetted officors as such service_of the non gozeﬁe'dl staff _vwos:. :
resorted to. | | i
14, We have taken ioto consideroﬁon the entife conspé'Cfus ;
of the fcc'ruo! ‘details in the light of the pr'ecedonfs reﬁed upon. We | | :
hove gone through the impugned order We do not fmd ony o _i I.

' mﬂrmity init. Accordmgly we uphold the same. i *

In the.._rensvuh‘ OA stands dlsmlssed. No costs. y - =’
-{MADAN KU RCHATURVEDI) ‘ (MUKESH KUMAR GUPTA]
ADMINISTRATIVE MEMBER ___JUDiC!ALMEMBER o
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Laxmi Kanta Sarma .APPLICANT
Union of India & Ors. .RESPONDENTS

SYNOPSTIS
The applicant while was working as Sr. Commercial Clerk

in.Tangla under Rangia Division was served with a memorandum
of charge dated 17.06.05 wunder No.C/421/RNY/VIG/STAFF-4,
framing 2 (two) article of charges against the applicant. The
first charge related to demand and acceptance of Rs. 20/-
(rupees twenty only) in excess than that of actual fare while
allotting a reservation from Road side quota to TNL station by
4055 DN of 23.11.2004 Ex- TNL to DLI detected during a pre-
arranged trap. Whereas the second charge was that the
applicant on 14.11.2004 committed an act of misconduct in as
much as he produced his Govt. case of Rs. 8957/- against Rs.
8878/- i.e. Rs. 79/- excess than that of his actual Govt.
cash. The applicant submitted his written statement of
defense denying all the charges.

On 30.11.2005 the inquiry officer submitted inquiry
report to the disciplinary authority holding article- I charge
to be partly proved and Article- II charge to be proved.

The Trap was laid in clear violation of Rule 704 and 705
of the Railway Vigilance Manual. Only 1 (one) independent
witness was present who happened to be a Head Constable/RPF,
Qhereas Para 704 and 705 provides for two or more independent
witnesses or Gazetted officers to witness the Trap. Moreover,
the inquiry officer did not take into consideration the
statement of Sri Rameswar Singh, SS/TNL which is sufficient to
hold both the charges to be not proved and such non
consideration - caused serious prejudice to the applicant

establishing biasness on the part of the inquiry officer. In
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the entire inquiry procedure there was gross violation of
natural justice in each and every step. |

On the other hand the inquiry officer hold the Article- I
charge to be partly proved, however the disciplinary authority
hold both the charges to be proved in disagreement with the
I.0. and did not give any opportunity to the applicant to
place his say in the matter in gross violationl of natural
justice.

The disciplinary authority in imposing the penalty of
removal, the appellate authority in imposing penalty of
,compulsory retirement and the reviewing authority while
satisfying him with the order of the appellate authority took
into consideration some past charges of the applicant without
giving any opportunity of hearing which alone vitiates entire
inquiry.

The Divisional Commercial Manager is not competent to

N T

guﬁa' aha’ Tty

Nch

impose the penalty of removal from service dated 03.04.07. The

DRM 1is the appointing and promoting authority of the
applicant. Moreover, the review order dated 15.11.07 was
passed by the Divisional Railway Manager (Commercial), whereas
the review petition was submitted before the Chief Commercial
Manager, Maligaon. The order imposing penalty of compulsory
retirement dated 24.07.07, review order dated 15.11.07 and
25.06.09 does not disclose any reason as to how the charges
against the 'applicant have been proved. There is no
independent application of mind by the appellate as well as
the reviewing authority.

Being aggrieved by the orders dated 24.07.07, 15.11.07
and 25.06.09 the applicant has come before this Hon’ble Court
for quashing and setting aside the aforesaid orders being
based on pervefse finding of the inquiry officer and gross
violation of natural justice.

Hence the present original application.

% % k% %

Filed by

Advocate
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LIST OF DATES

The applicant got the promotion to the post of

commercial clerk.

The . applicant got the promotion to the post of Sr.

Commefcial Clerk.

Memorandum of charges under no. C/421/RNY/VIG/STAFF-4
issued framing 2 (two) articies of charges.
[Annexure- 1] [Page- 19]

Sri Rameswar Singh gave his statement in the inquiry
proceeding stating that after receipt of excess
amount in the rolled bundle of G.C. Notes given by
the decoy passenger, the applicant immediately came
to him and he assured the applicant that excess
amount will be deposited with the railway as railway
cash égainst the requisition slip as a reference and
when the claim will be submitted the matter will be
settled. [Annexure- 5] [Page- 51]

The defense assistant submitted his defense brief.

[Annexure- 3] [Page- 35]

The inquiry officer submitted his inquiry report.

[Annexure- 4] [Page- 37]

Order of the disciplinary authority i.e. Divisional

Commercial Manager, Rangia imposing the penalty of

removal from service. The DCM, Rangia is not the

T —,——— T T
appointing and promoting authority of the applicant.

The Divisional Railway Manager is the appropriate
authority. The DCM, Rangia 1is not competent to
impose a major penalty. [Annexure- 6] [Page- 52]
Appeal submitted by the applicant.' [Annexure- 7]
[Page- 53]

——— .
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24.07.07 Appellate order reducing the penalty of removal from

e e et et

service imposed by the disciplinary authority to the

penalty of compulsory retirement. [Annexure- 8]
[
[Page- 60] '

27.07.07 The applicant submitted review petition before the

Chief Commercial Manager. [Annexure- 9] [Page- 62]

15.11.07 Review order passed by the Divisional Railway
Manager (Commercial), N.F. Railway, Rangia upholding
the order imposing penalty of compulsory retirement
of the appellate authority. The review order was
passed by an incompetent authority. [Annexure- 10]

[Page- 64]

2007 The applicant approached the Hon’ble Central
Administrative .Tribunal, Guwahati Bench, Guwahati
challenging the orders dated 03.04.07, 24.07.07 and
15.11.07 by way of filing O.A. No. 309/07.

27.03.09 Order of the Hon’ble Tribunal passed in O.A. No.
309/07. [Annexure- 11] [Page- 66]

30.04.09 Communication made by the applicant intimating the
order of the Hon’ble Tribunal dated 27.03.009.
[Annexure- 12] [Page- 69]

25.06.09 Order issued by the reviewing authority i.e. Chief

' | Commercial Manager, reconsidering the matter
pursuant to the direction of the Hon’ble Tribunal
upholding the order imposing penalty of compulsory
retirement of the appellate authority. [Annexure-
13] [Page- 70]

fkkkhk

Filed by
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Sri Laxmi Kanta Sarma,

Son of late Abani Sarma,

Resident of New Market, Rangia,

P.0. - Rangia, District- Kamrup, Assam,
~Pin- 781354.
APPLICANT
-Versus-
1. The Union of India

Represented by the General Manager,
North East Frontier Railways,

Maligaon, Guwahati- 781011, Assam.

2. The Chief Commercial Manager, -
North East Frontier Railways, Maligaon,

Guwahati- 781011, Assam.

3. The Divisional Manager (commercial),

N.F. Railway, . Rangia, P.0O & Dist-

"Rangia, Assam- 781354.

4. The Station Superintendent, Tangla,
Railway Station, N.F. Railway.RHU-784$Ql

RESPONDENTS

"DETAILS OF APPLICATION

1. PARTICULARS OF THE ORDER(S) AGAINST WHICH THE APPLICATION

IS MADE :

The present application is directed against the impugned orders

dated 03.04.07, 24.07.07, 15.11.07 and 25.06.09 and it is also

directed against the inquiry proceeding pursuant to which the

above impugned orders have been issued. [Annexure- 6, 8, 10 & 13]

Aopims kamds  Rama,
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2, JURISDICTION OF THE TRIBUNAL:
The applicant further declares that the subject matter of the

. (
\ S 12 e 2009 }‘

instant application is well within the Jjurisdiction of the

‘Hon’ble Tribunal.

3. LIMITATION :
The applicant further declares that the application is within the
limitation period prescribed under Section 21 of the

Administrative Tribunals Act, 1985.

4. 'FACTS OF THE CASE :

4.1 That the applicant is a citizen of 1India and a
permanent resident of the above mentioned place and as such
entitled to all rights, protections and privileges as guaranteed

under the Constitution of India.

4.2 That the applicant joined the service in the year 1981
under the respondents as Gangman. In the vyear 1994 he was
promoted to the post of Commercial Clerk. Thereafter, he was
promoted to the post of Sr. Commercial Clerk (in short Sr. C.C.)
in the year 1999. It is stated that since the date of his joiniﬁg

he is discharging his duties to the satisfaction of all concern.

4.3. That the applicant begs to state that in the year 2005
‘while- he was serving as Sr. C.C. at Tangla, a charge sheet was
issued to him under Memo No. C/421/RNY/VIG/STAFF-4 dated 17.06.05"
bearing two articles of charges. The allegation leveled agaihsf'
the applicant vide Article -I charge is that on‘l4.11.2004 he
demanded and accepted Rs. 20/- (rupees twenty only) in excess
than that of actual fare while allotting a reservation from Road
side quota to  TNL station by 4055 DN of 23.11.2004 Ex- TNL to
DLI. Again the allegation under Article- II charge is that the

applicant on 14.11.2004 committed an act of misconduct in as much
as he produced his Govt. case of Rs. 8957/- against Rs. 8878/-
i.e. Rs. 79/- excess than that of his actual Govt. cash.
Thefeafter, the respondents directed the applicant to submit his
written statement of defense within ten days of receipt of the'

charge sheet.

oloms kamdo Jonoms,
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A copy of the charge sheet dated 17.06.05 is
annexed herewith and marked as ANNEXURE- 1. -

4.4 That immediately on receipt of the charge sheet the‘
applicant submitted his written reply. The applicant in the said
reply categorically denied the charges leveled against him. The
applicant while denying the charges stated the actual factuél‘
position of the case. The applicant while denying the Article- 1
charge stated that on 14.11.2004 one person approached the
applicant for reservation of one berth in 3 tire sleeper against
TNL quota by 4055 DN Ex. TNL to DLI of 20.11.2004. The applicant
checked up the reservation register and found that the berth was
available and accordingly handed over a requisition slip to the
said.person. After filling up of the requisition slip the person
returned it to the applicant and the applicant issued the journey
cum reservation tickets and asked the person to pay Rs. 505
towaids the charge. Thereafter, the person gave the applicant a
rolled bundle of G.C. Notes and before the applicant could count -
the G.C. Notes the person ran away from the booking window. On
being counted the applicant found that there was Rs. 525/- i.e.
Rs. 20 extra than the charges payable. The applicant immediately
came out of the counter to locate the person to refund him the
excess money, however the person disappeared from the station.:
Thereafter, the applicant informed the said fact to phe Station
Master, in charge and the station master assured him that the:
excess amount of Rs. 20 paid by the person will be adjusted as
per .Rules. On his return from the Station Master some persons
approached the applicant and identified themselves to be
vigilance officials and conducted the raid. Hence, in the entire‘
incident the action of the applicant wae bonafide and there was
no misconduct involved in the case. '

The applicant while replying to the Article- II charge
stated that at the time of issuing tickets to the paseengers some
coins are necessary for refunding the balance to the passengers'
because the passengers hardly pay the exact amount for the
running ticket. Therefore, fo overcome such a situation it is the
practice to take coins from a pan shop adjacent to the station in
the morning and refund him in the evening. On 14.11.04 the

applicant collected coins worth Rs. 80/- from the pan shop at

Aovtms Kords  JoNmE%
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around 7 a.m. to meet the convenience of the passengers.
Therefore, when the vigilance team conducted the raid coins to
the tune of Rs. 52/- was available in the counter and on that
basis the Article- II charge was framed. It is stated that
collecting of coins from the pan shop to meet the convenience o
the passengers was a normal practice to run the railway service
smoothly. Hence, there was no ill motive behind such action and
it can not be termed as misconduct.

A copy of written statement of defense 1is

annexed hereQith and marked as ANNEXURE- 2.

4.5. That the applicant begs to state that the respondents
.appointed one Sri Sisir Sengupta as inquiry officer and one Sri
Ranjit Das as presenting officer to conduct the departmental -
inquiry against the applicant. Accordingly inquiry proceeding
started and the preliminary hearing took place on 11.08.05.
Thereafter, regular hearing took place on 29.08.05, 06;10.05,
27.10.05 and last regular hearing took place on 28.10.05. On
08.11.05 the defense «counsel submitted his defense brief..
Thereafter on 30.11.05 the inquiry officer submitted his inquiry'
report holding Article-I charge to be partially proved and
Article- II charge to be proved. It is worthwhile to mention here
that although the inquiry report was dated 30.11.05, however it
‘was communicated to the applicant on 18.03.06.

A copy of the defense brief dated 08.11,05‘

.and inquiry report dated 30.11.05 is annexed

herewith and marked as ANNEXURE- 3 and‘4.

4.6 That the applicant begs to state that the Railway
Vigilance Manual in Para 704 and 705 provides for the procedure
prescribed for laying a trap to safeguard the interest of
officials. For the sake of convenience the relevant portion of

Para 704 and 705 is quoted below for ready reference:

h-ay o+ . .

v) When laying a trap, the following important points have to be kept in

view:

Aootms lam9s J\M@&~
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(@)  Two or'more independent witnesses must hear the conversation,
which should establish that the money was being passed as illegal
gratification to meet the defense that the money was actually received as a

loan or something else, if put up by he accused.

(b)  The transaction should be within the sight and hearing of two

independent witnesses.

(©)  There should be opportunity to catch the culprit red-handed
immediately after passing of the illegal gratification so that the accused

may not be able to dispose it of.

(d)  The witnesses selected should be responsible witnesses who have
not appeared as witness in earlier cases of the department or the police and
are man of status, considering the status of the accused. It is safer to take

witnesses who are government employees and of other department.

(e)  After satisfying the above condition, the investigating officer
should take the decoy to the SP/SPE and pass on the information to him .
for necessary action. ‘If the office of the SP, SPE is not nearby and
immediate action is required for laying the trap, the help of the local police
may be obtained. It may be noted that the trap can be laid only by an office
not below the rank of Deputy Superintendent of Locel Police. After the
SPE or local police official have been entrusted with. the work, all
arrangements for laying trap and execution of the same should be done by

them. All necessary help reqﬁired by them should be rendered.

vi)— (vii)  * * * * *

705. Departmental Traps- For departmental traps, the following

instructions in addition to those contained under Para 704 are to be followed:

0( dxm% Taam

(a) The investigationv officer/ inspector should arrange two gazetl:e ,
officers from Railways to act as independent witnesses as far as possible.
However, in certain exceptional cases where two Gazetted officers are not
available immediately, the services of non-gazetted staff can be utilized.

All employees, particularly, Gazetted officers, should assist and

. witness a trap whenever they are approached by any officer or branch. The.

75 f&/i%ﬂ,
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Head of Branch should detail a suitable person or persons to be present at

the scene of trap. Refusal to assist or witness a trap without a just cause/
without sufficient reason may be regarded as a breach of duty, making him

liable to disciplinary action.

(b)  The decoy will present the money which he will give to the
defaulting officer/ employee as bribe money on demand. A menio should
be prepared by the investigating officer/inspector in the presence of the
independent witness and the decoy indicating the numbers of the GC notes
for legal and illegal transactions. The memo, thus prepared should‘ bear the
signature of decoy, independent witnesses and the investigating
ofﬁcer/Inspector.' Another memo, for returning the GC notes to the decoy
will be prepared for making over the GC notes to the delinquent employee
on demand. This memo should also contain signatures of decay, witnesses .
and investigating officer/ Inspector. The independent witnesses will take
up position in such a place wherefrom they can see the traction and also
hear the conversation between the decoy and the delinquent, with a view
to satisfy themselves that the money was demanded, given and accepted as
“bribe a fact to which they will be deposing in the departmental proceeding
at_a later date. After the money has been passed on, the investigating -
officer/ Inspector should disclose the identity and demand, in the presence
of the witnesses, to produce all money including private, and bribe money.
Then the total money produced will be verified from relevant records and
memo for seizure of the money and verification particulars will be
prepared. The recovered notes will be kept in an enveloped-sealed in the -
presence of the witness, decoy and the accused as also his immediate'
superior who should be called as a witness in case the accused rpfuses to

sign the recovery memo, and sealing of the notes in the envelope.
©-@ * * o

It is stated that the entire trap was arranged in clear’
violation of the procedure' prescribed under Pa.ra 704 'and 705 of
the Railway Vigilance Manual. In the instant case only 1 (one)
éye witness was present who was a Head Constable/RFP, whereas
Para 704 and 705 provides for two or more independent wit'nesrs‘es‘
or Gazetted officers to witness the trap. Again the independent

witnhess i.e. Head Constable/RPF in his cross examination admitted

| o(aowmfs Icam 39 \wamz\l,,
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that he is a person of short hearing and was at a distance of 15

feet from the decay. It is further stated that the trap laid by
the members of the RPF was a pre-arranged trap. It is therefore,
not a case which can be said to be an exceptional case where two'
Gazetted officers as independent witness could not be made
avaiiable.‘Hence, no reasonable person could come to a conclusion
that the Head Constable/RPF heard the conversation between the
decoy and the applicant. Therefore, the entire inquiry is
vitiéted by procedural lapses leading to perversity in the
findings of the inquiry officer. |
The applicant craves leave of the Hon’ble Court to
produce the copy of relevant rules of Railway Vigilance Manual at

the time of hearing of the case.

4;7 ‘ That the applicant begs to state that the inquiry
officer without assigning any valid reason hold the Article- I
charge to be partly proved. The inquiry officer in Para 6.12 of
the 1inquiry report under the head ‘Analysis of Charge’ has
categorically stated that the demand of Rs. 20/- (rupees twenty)
excess by the charge official is not established. Therefore, when
the inquiry officer is convinced that the charges officer did not
demand the excess money, in such a situation the findings
recorded by the I.0. that the Article— I charge is partly proved

‘is totally perverse.

4.8 That the applicant begs to state that with regard to
Article- II charge the inquiry officer failed to take into
consideration the fact that coins were taken from the neafby Pan
Shop for the convenience of the passengers and for the smooth
functioning of the railway service. There was no misconduct
involved in the matter. The Station Superintendent, Tangla, N.F.
Railway, Sri Rameswar Singh also admitted in his deposition that-
such arrangement was Within his knowledge and it was done for the
smooth running of the railway service. However, the inquiry
officer failed to take into consideration the statement of
Station Superintendent and stated the explanation of the‘
applicant to be an after thought without assigning any reason.
Therefore, the inquiry officer took into consideration irrelevant

facts and failed to take into conéideration relevant facts while
dam$ 1€omd$  (an e,
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holdlng the Article- II charge to be proved. Hence, the flndlngs

recorded by the inquiry offlcer are perverse belng based on no

evidence.

4.9 That the applicant begs to state that inquiry officer
failed to take -into consideration the statement made by Sri
Rameswar Singh, SS/TNL on 10.07.05. In his statement Sri Singh
admitted that after receipt of excess amount in the rolled bundle
of G.C. Notes given by the decoy passenger, the applicant
immediately came to him and he assured the applicant that excess
‘amount will be deposited with the railway as railway cash against
the requisition slip as a reference and when the claim will'be'
submitted the matter will be settled. Therefore, the conduct of
the applicant was bonafide and there was no misconduct involved
in the case. Moreover, S§ri Singh with regard to Article- 1II
charge pertaining to the excess case of Rs. 52 has admitted
,durihg cross examination that the fact of taking of coins from
the pan shop for the convenience of the passengers and smooth
functioning of the railway service was well within his knowledge.
However, the inquiry officer citing an instance of malafide did
‘not take into con51deratlon the statements of Sri Rameswar Singh,
SS/TNL dated 10.07.05. It is stated that no reasonable person
properly instructed in law could come to a conclusion of guilt of
the applicant taking into consideration the facts and
circumstances of the instant case. Hence, the findings of the
inquiry officer are perverse being based on no evidence.

A copy of the statement of Sri Rameswar

Singh, SS/TNL dated 10.07.05 is annexed

herewith and marked as ANNEXUREf 5.

4.10 That the applicant begs to state that immediately after
‘the feceipt of the inquiry report the applicant was served with
an order issued under Memo No. C/409.RNY/SPL-CELL/06-2 . dated -
03.04.07 by which the disciplinary authority imposed upon the
-applicant penalty of removal from service. It is stated that the
disciplinary authority while imposing the penalty of removal from
service has gone beyond the charge sheet dated 17.06.05 of the
instant case and placed reliance on some past charges of the

applicant. In the order imposing penalty dated 17.06.05 the
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disciplinary authority recorded that earlier also there were 2
DAR cases against the applicant and upon perusal of entire
service record the applicant was removed from service.
A copy of the order dated 03.04.07 is-
annexed herewith and marked as ANNEXURE-~ 6.

4.11 » That the applicant begs to state that the disciblinary
authority disagreed with the findings of the inquiry officer and
hold both the charges to be proved and imposed upon the applicanﬁ
the penalty of removal from service. It is categorically stated
that the disciplinary authority while disagreeing with the
findings of the inquiry officer did not give any opportunity of
hearing to the applicant to place his say in the matter. Hence,
'the law is well settled that the disciplinary authority must give
notice to the delinquent officer in the event of disagreement'

with the findings of the inquiry officer.

4.12 That the applicant begs fo state that immediately after
receipt of order imposing penalty dated 03.04.07 the applicant
submitted an appeal dated 03.05.07 before the Divisional Railway.
Manager, N.F. Railway, Rangia categorically stating that the
Divisional Commercial Manager is not the appointing and promoting
authority of the applicant and therefore the Divisional
Commercial Manager is not the appropriate authority to impose the
penalty of removal from service dated 03.04.07. Only an officer
in the rank‘of Divisional Railway Manager can impose a major.
penalty upon the applicant. Moreover, the disciplinary authority
while imposing the penalty of removal from service upon the
applicant solely relied on ‘some past charges of the applicant
instead of the bresent charges. The order of the disciplinary
authority is non- speaking and cryptic. '

A copy of the apbeal dated 03.05.07 1is

annexed herewith and marked as ANNEXURE- 7.

4.13 That the applicant begs to state that the appellate
authority vide appellate order dated 24.07.07 reduced the penalty
of removal from service-to tﬁe penalty of compulsory retiremént
with full pensionary benefits.’ It is stated that the appellate

authority while imposing the penalty of compulsory retirement
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solely relied bn the past charges of the applicant without giving
any opportunify of hearing. The "law is very clear that past
illegalities need not be considered in departmental proceedings.
Moreover, the appellate authority.failed to give reasons while
‘.confirming the views of the disciplinary authority and hence on
this score alone the entire departmental proceeding vitiates.
A copy of the appellate order dated 24.07.07
is annexed herewith and marked as ANNEXURE- 8.

4.14 That the applicant begs to state that being aggrieved
by the impugned appellate order ‘the applicant submitted a
revision petition dated 27.07.07 before the Chief Commercial
Manager, N.F. Railway, Maligaon. The applicant in his revision
petition categorically stated that .no opportunity was given to
the applicant by the disciplinary as well as the appellate
‘authority while placing reliance on the past éharges of the
applicant in passing the order of removal and compulsory
retirement respectively. Therefore, the denial of opportunity to
place his say in the matter has caused serious prejudice to the
applicant. It was also the categorical stand of the applicant.
that the appellate authority failed to take into consideration
the fact that Divisional Commercial Manager is not the competent
disciplinary authority of the applicant and has got no power to
impose a major penalty. Moreover, the applicant stated that the
inquiry officer failed to take into consideration the statement
made by Sri Rameswar Singh, SS/TNL on 10.07.05. In his statement
Sri Singh admitted that after receipt of excess amount in the.
rolled bundle of G.C. Notes given by the decoy passenger, the
applicant immediately came to him and he assured the applicant
that excess amount will be deposited with the railway as railway
cash against the requisition slip as a reference and when the
claim will be submitted the matter will be settled. Therefore,
the conduct of the applicant was bonafide and there was. no
misconduct involved in the case. Hence, finding of the inquiry
officer is unfounded, perverse and no reasonable person properly
instructed in law could come to a conclusion of guilt of the

applicant.
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A copy of the revision petition dated
27.07.07 is annexed herewith and marked as
ANNEXURE~- 9.
4.15 That the applicant begs to state that by an order dated

15.11.07 the Divisional Railway Manager (Commercial), N.F.
Railway, Rangia upheld the order imposing penalty of compulsory
retirement of the appellate authority. It is stated that the DRM
(C) /NFR/RNG is not the appropriate authority to pass the review
drder; Moreover, the reviewing authority failed in totality to
consider the review petition filed by the applicant. The law is
very clear that if the final orders passed by the disciplinary
authority and the appellate authority do not contain the reasons
on the basis whereof the decision communicated by that order
reacﬁed it is liable to be set aside and quashed. Therefore, the
review order is non- speaking, cryptic and defective and liable
to be set aside and quashed.

A copy of the order review order dated

15.11.07 is annexed herewith and marked as -

ANNEXURE- 10. '

4.16 That the applicant begs. to state that challenging the
impugned orders dated 03.04.07, 24.07.07 and 15.11.07 the
applicant’ approached the Hon’ble Central Administrative Tribunal,
Guwahati Bench by way of filing O.A. No. 309/07. The Hon’ble
Tribunal vide order dated 27.03.09 was pleased to hold that
reviewing authority has not at all considered the grounds taken
in the memo of revision and the proportionality of punishment and
set aside the quashed the impugnéd revision order dated 15.11.07
remanding back the matter to the reviewing authority ‘to'
reconsider the revision petition of the applicant by passing a
reasoned and speaking order. Accordingly, the applicant submitted
a communication dated 30.04.09 communicating the order passed by
the Hon’ble Tribunal.

A copy of the order dated 27.03.09 passed in

O0.A. No. 309/07 and communication dated

30.04.09 are annexed herewith and marked as

ANNEXURE- 11 and 12.

/OW””"'; ’QQ'NQ\? ﬁw%&,
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4.17 That the applicant begs to state that as per the
direction of the Hon’ble Court the reviewing authority upon
reconsideration of the matter passed the impugned order dated
25.06.09 upholding the order imposing penalty of compulsory
retirement passed by the appellate authority. It is categorically
stated that the reviewing authority while reconsidering the
mattér failed to appreciate the materials placed on record i.e.
the statement made by Sri Rameswar Singh, SS/NFR/TNL dated
10.07.05 which clearly goes to show the bonafide and fairness of
the applicant. Moreover, the reviewing in reconsidering the
matter failed in totality in appreciating the fact that order .
imposing penalty of removal from service dated 03.04.07 was
passed by an incompetent authority and the review order dated
15.11.07 has been passed by the DRM (C), N.F.Rly, MLG which is
not the appropriate authority to pass the review order. However,
in the order dated 25.06.09 the reviewing authority again while
upholding the charges to be proved placed due consideration of
the past charges of the applicant. Therefore, no opportunity was
given to the applicant to place his say in the matter and which
has cause gross prejudice to the applicant in clear violation of
Article 14 and 16 of the Constitution of India.

A copy of the order dated 25.06.09 is

annexed herewith and marked as ANNEXURE- 13.

4.18 That the order impoSing penalty of compulsory
retirement dated 24.07.07, review order dated 15.11.07 and
25.06.09 does not disclose any reason as to how the charges
against the applicant have been proved. The impugned orders are
cryptic, brief and it ex-facie showed non consideration of
relevant details in the proceeding. The order imposing penalty
only gives the details of the charges while holding the charges
‘to be proved with out furnishing any cogent reason. Hence, the
impugned order imposing penalty is a non-speaking order and not

sustainable in law.

4.19 That the satisfaction of the appellate authority,
disciplinary authority and the reviewing authority on the
applicant being guilty of bdth the charges is not based on any
evidence. The orders dated 24.07.07, 15.11.07 and 25.06.09 of the
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appellate authority as well as reviewing authority did not
discuss anything for proving the guilt of the applicant in both
the charges. However, the both the authorities while holding the
charges to be proved solely relied on the past charges of the
applicant wherein no opportunity was given to the applicant to
place his say in the matter. Moreover, inquiry officer, -
disciplinary authority, the appellate and reviewing authority
failed to appreciate the statements made by Sri Rameswar Singh,
SS/NFR/TNL on 10.07.05, which clearly establishes the innocence
of the applicant causing gross violation natural justice. Hence,
on this score alone the impugned orders 24.07.07, .15.11.07 and
25.06.09 is liable to be set aside and quashed

4.20 That the applicant files this application bonafide for

securing the ends of justice.

5. GROUNDS FOR RELIEF(S) WITH LEGAL PROVISIONS :

5.1 Because the disciplinary authority as well as the

appellate authority while issuing the orders dated 03.04.07 and
24.07.07 took into consideration some Past charges: and/or
extraneous grounds which do not form part of the memorandum of
charge dated 17.06.05. KEE is stated that the penalty of
compulsory retirement was imposed primarily basing on the
previous record of the applicant for which he was never given any
opportunity to place his say. No opportunity was given to the
applicant to place his say in the matter with regard to those
facts which has caused serious prejudice to the defense of the
applicant. The law is very clear that there is requirement of
notice if past charges are taken into consideration in imposing
major penalties. However the disciplinary authority denied the
applicant the said opportunity causing gross violation of natural
justice and serious prejudice to his defense. Hence, on this
ground alone the impugned order imposing penalty is réquired to

be set aside and quashed.

5.2 Because the entire Trap was arranged in clear violation
of the provisions mentioned in Rule 704 and 705 of the Railway
Vigilance Manual which are mandatory provisions for conducting a

trap. The Rule 704 and 705 provides for two or more independent
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witnesses or Gazetted officers to witness the Trap, whereas in
the instant case only one witness was present who happened to be
a Héad Constable/RPF and an interested witness. As per Para 704
the transaction should be within the sight and hearing of two
independent witnesses and in the present case the independent
witness i.e. Head Constable/RPF in his cross examination admitted
that he is person of short hearing and was at a distance of 15
feet from the decoy. Moreover, the trap laid down was a pre-
arranged trap. Tﬁerefore, it is not a case which can be said to
be an exceptional one where 2 (two) Gazetted officers as
independent witness were not available. No reasonable person
properly instructed in law can come to the conclusion of guilt of
the applicant relying on the statement of the independent
witnéss. Therefore, the entire enquiry proceeding is vitiated for
violation of natural justice. Hence the entire enquiry report is
devoid of any substance and cannot form a basis for imposing
penalty on the applicant because law 1is very clear that the

departmental enquiry is not an empty formality.

5.3 Because the Divisional Railway Manager is the
appointing and promoting authority of the applicant. Therefore,
Divisional Commercial Manager is not the appropriate authority
imposing the penalty dated 03.04.07. Hence, the order dated
03.04.07 was issued without any authority and is liable to be set

aside and quashed.

5.4 Because the inquiry officer in his inquiry report hold
‘the Article- I charge to be partly proved and Article- II charge
to be.proved.'However, the disciplinary authority in the order
imposing penalty dated 03.04.07 hold both the charges to be
proved. Therefore, the disciplinary authority was in disagreement
with the findings of the inquiry authority and there arises a
mandatory requirement of issuing notice to the applicant to place
his say in the matter. However, in the instant case no such
opportunity was given to the applicant causing serious prejudice
to the applicant. Hence, on this score alone the entire inquiry

procedure vitiates and liable to be set aside and quashed.

,7((2 Domd  Komads pmgnﬂ .
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5.5 Because the inquiry officer failed "to take into

consideration the statements made by Sri Rameswar. Singh, -SS/TNL
on 10.07.05. In his statement Sri Singh admitted that after
receipt of excess amount in the rolled bundle of G.C. Notes given
by the decoy passenger, the applicant immediately came to him and
he assured the applicant that excess amount will be deposited
with the railway as railway cash against the requisition slip as
a reference and when the claim will be submitted the matter will
be settled. Therefore, the conduct of the applicant was bonafide
and there was no misconduct involved in the case. It is stated
" that no reasonable person properly instructed in law could come
to a conclusion of guilt of the applicant taking into
consideration the facts and circumstances of the instant case.
Hence, the findings of the inquiry officer and the satisfaction
of the disciplinary, appellate and reviewing authority are
perverse being contrary to the evidence available on record.
Hence, on this score alone the entire proceeding vitiates and the

impugned orders are liable to be set aside and quashed.

5.6 Because the reviewing authority on reconsideration of
the matter passed the order dated 25.06.09 upholding the order
imposing penalty of compulsory retirement passed by the appellate
authority. It 1is categorically stated that the reviewing
authority while reconsidering the matter failed to appreciate the’
materials placed on record i.e. the statement made by Sri
Rameswar Singh, SS/NFR/TNL dated 10.07.05 which <clearly
establishes the bonafide and fairness of the applicant. Moreover,
the reviewing in reconsidering the matter failed in totality to
appreciating the fact that order imposing penalty of removal from
.service dated 03.04.07 was passed by an incompetent authority and
the review order dated 15.11.07 has been passed by the DRM (C),
N.F.Rly, MLG which is not the appropriate authority to pass the
review order. However, in the order dated 25.06.09 the reviewing
authority again while upholding the charges to be proved -placed
reliance on the past charges of the applicant causing serious
prejudice to the applicant and violation of Article 14 and 16 of
the Constitution of India. Hence, the impugned orders are bad in

law and liable to be set aside and quashed.

. ‘i@"ﬁ Konds s,
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5.7 ) Because the order imposing penalty of compulsory

retirement dated 24.07.07, review order dated 15.11.07 and
25.06.09 does not disclose any reason as to how the charges
againét the applicant have been proved. The impugned orders
therefore, are arbitrary being passed in total non application of

mind.

5.8 . Because by applying the test of preponderance of
probability no reasonable person can arrive at a finding that the:
applicant is guilty of both the charges. Hence the orders of the
disciplinary, appellate and reviewing authority holding the
applicant to be guilty of both the article of charges are

unreasonable and not liable to be sustained.

5.9 Because the disciplinary authority in the present case
did not apply its independent mind and was guided by the cryptic
and sketchy report of the Inquiry Officer. Since the mind of the
disciplinary as well as appellate authority was made up, it
failed to consider the relevant evidence available on record and
relied on irrelevant aspects and thus made a serious error of law
“and fact in holding the applicant guilty of the charges and

imposing upon him major penalty.

5.10 Because from the sequence of events it is clear that
the order imposing penalty has been passed with the sole purpose
to harass the applicant and make his service life miserable. The
disciplinary authority was predetermined and the entire enquiry
process was an empty formality. Hence on this ground alone the

order of penalty is liable to be quashed.

The applicant craves leave of the Hon’ble Court to advance
more grounds both legal and factual at the time of hearing of

‘this case.

6. DETAILS OF THE REMEDIES EXHAUSTED :
That the applicant declares that he has exhausted all the

remedies available to him and there is no alternative remedy

available to him.

0(0{9(%'5 Kam/()'g \[\M%ﬂ’
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7. MATTERS NOT PREVIOUSLY FILED OR PENDING IN ANY OTHER
COURT:

The applicant further declares that he -has not filed any
application, writ petition br suit regarding the grievances in
respect of which this application is made, before any other court
or any other bench of the Tribunal or any other authority nor any
such application, writ petition or suit is pending before any of

them.

8. RELIEF(S) SOUGHT FOR :

8.1 To quash and set aside the appellate order imposing penalty

of compulsory retirement dated 24.07.2007 and review orders dated
15.11.07 and 25.06.09 directing reinstatement of the applicant
with all the consequential service benefits.

8.3 Cost of the application.

8.4 pass any such order/orders as Your Lordships may deem fit

and proper.

9.  INTERIM ORDER PAYED FOR :

The applicant prays for an interim order of early disposal

of the present original application.

10. The application is filed through Advocates.

11. PARTICULARS OF THEIPO: _
(1) IPO No. . gq¢6 18528
(I1) Date of Issue . 2.2.09 .

(III) Issued from
(IV) Payable at : Guwahati

12. LIST OF ENCLOSURES :
As stated in the Index.

...Verification

O(QN'M o do pq/[%ﬂ
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VERIFICATION

i, Sri Laxmi Kanta Sarma, son of late Abani Sarma, éged
about _Eg_, resident of New Market, Rangia, P.0. - Rangia,
District- Kamrup, Assam, Pin- 781354, do hereby solemnly affirm
and verify that the statements made in the ‘accompanying
application in paragraphs 4.1, 4.2, 4.6, 4.7, 4.8, 4.11, 4.18 and
4.19 are true to my knowledge, those made in paragraphs 4.3, 4.4,
-5, 4.9, 4.10, 4.12, 4.13, 4.14, 4.15, 4.16 and 4.17 being
matters of records are true to my information derived there from
and the grounds urged are as per legal advice. I have not

sﬁppressed any material fact.

And I sign this verification on this the 124 day of August
2009 at Guwahatl

KQX’TM lcanty  {apmaX

APPLICANT
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THE RAILWAY SERVANTS (DISCIPLINE & APPEAL) RULES, 1968

STANDARD FORM NO. 5

koS 6 Standard Form of Charge-sheet

év —

[Rule 9 of Railway Servants (Discipline and appeal) Rules, 1958] Centra, Ad:mi N
}

3 Nistrs
No G2 JRNY [NIGISTATF-4. / | rative 1,
(Name of Railway admmlstratlon) .' 172 2009

N.F Rm:_WAy

(place of:ssue)kANG’yA eee..... Dated... ,[7 6-05‘ %

MEMORANDUM

ident/Railway Board/undersigned propose(s) to hold an inquiry against Shri

Lsoom. Kc\mﬁf _SEBS JYQ C.lTNLunder Rule 9 of Railway Servants (Discipline and
Appeal) Raules, 1968 The subs(anoe of the imputations of misconduct and misbehaviour in
respect of which the inquiry is proposed to be held is set out in the enclosed statement of articles
(Annexure-1). A statement of the imputations of misconduct or misbehaviour in support of each
article of charge is enclosed (Annexure-II). A list of documents by which and a list of witnesses

by whom, the articles of charge are proposed to be sustained are also enclosed (Annexure-111 &

1V). *Further, copies of documents mentioned in the list of documents, are per annexure-lll are
enclosed.

7. Shrl®wors W—Q Aarwro, ereby informed and if he so desires, he
can inspect and take extracts from the da ts-miEntioned in the enclosed list of documents
(Annexure-111) at any time during office hours within ten days of receipt of this memorandum.
For this purpose he should contact .............................. immediately on receipt of this

memorandum.
. W further informed that he may, if he so
] servant/an official of Railway Trade Union (who

3 swilgxow Vot Shol

desires, take the assistance of another

satisfies the requirements of Rule 9(13) of the Railway Servants (Discipline and Appeal) Rules,

1968, and Note I and/or Note 2 thereunder as the case may be) for inspecting the documents and

assisting him in presenting his case before the Inquiring Authority in the event of an oral inquiry

being held. For this purpose, he should nominate one or more persons in order of preference.

Before ngm matmg the ass:stmg Railway servant(s) or Railway Trade Union Official (s), Shri

Lasepn, . {vce/TMi—should obtain an undertaking from the nominee(s) that the
(the\) is (are) wsllmg to assist him during the disciplinary proceedings. The undertaking should
also contain the particulars of other case(s) if any, in which the nominee(s) had already
undenakmg to assist and the undertakmg should be fumished to the undersngneleenera]

Manger... Railway alongwith the
nommahon

4. Shril &xa, KWWA’ ls hereby directed to submit to the
undersigned (through General Manager.. . Railway) a wntten statement of his defence

(which should reach the said General Manager) within ten days of receipt of this Memorandum,
if he does not require to inspect any documents for the preparation of his defence, and within ten
days after completion of inspection of documents if he desires to inspect documcnts and also

(@) to state whether he wishes to be heard in person; and
g .
Lhrcd

P

Aol . B



(b) to furnish the names and addresses of the witnesses if any, whom he wishes to call in
support of his defence.

¥ Shri Lo, WQ‘\W SvecJTNL. s informed that an inquiry will be

held only is respect of those articles of charge as are not admmed He should, therefore,
specifically admit or/deny each article of charge.

6. shitayon Joor Sharma. gVCCf';N L—is further informed that if he does

not submit his written statement of defence within the period specified in para 2 or does not
appear in person before the inquiring authority or otherwise fails or refuses to comply with the
provisions of Rule 9 of the Railway Servants (Discipline and Appeal) Rules, 1968, or the

orders/directions issued in pursuance of the said rule, the inquiring authority may hold the inquiry
ex parte.

7. The attention of Shrif-RYO | MQW" (v €| TNL— s invited to
Rule 20 of the Railway Servant (Conduct) Rules, 1966 under which to Railway servant shall
bring or attempt to brmg any political or other influence to bear upon any superior authority to
further his interests in respect of matter pertaining to his service under the Govemment If any

representation is received on his behalf from another pemm of any j calt mthm
these proceedings, it will be presumed that Shrileyen

aware of such a representation and that it has been made at his mstanoe and @on will be taken
against him for violation of Rule 20 of the Railway Servants (Conduct) Rules, 1966.

il

) £1.% ngd 01
PIVL. c M\" ' “W\Nm&
(By order ard the fiaine of the President]
" (%‘ngﬁature)

Name and designation of competent
authority.

8. The receipt of this Memorandum may be acknowledged.

Encls: | Q(TLM

() Shn LN”M W‘\m Gv CQI TNL_(Designation)
(VB Oo/MLE (HY By.ove IT/ML&' ... (Place)

Copy to Shni .. . cievieeeriiiiiei...... (name and designation of the
lending authontv) for mformatxon

Strike out whichever not applicable.
* To be deleted if copies are given/not given with the Memorandum as the case may be.

+* Name of the authority. (This would imply that whenever a case is referred to the disciplinary
authority by the Investigation Authority or any authority who are in the custody of the listed

documents or who would be arranging for inspection of the document or to enable that authority
being mentioned in the draff memorandum).

Where the President is the Disciplinary Authority.

To be retained wherever applicable President or the Railway Board is the competent authority.
To be used wherever applicable ~ Note to be inserted in the copy sent to the Railway servant.
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Pre Check Memorandum 14.11.04

The following GC Notes have been taken over to
conduct a decoy check at Tangla Booking was Reservation
office on 14.11.04 and handed over to T Mangba
CD/Enquiry/RPF/MLG who will act as decoy in presence
of Sri U.C. Bayan HDCB/Encoy/RPF/MLG who will act as
independent witness. The decoy was strictly instructed not
to handover any excess amount if not demanded and the
i/witness was instructed to inform the Vigilance teams
about the transaction immediately.
The G.C.notes numbers are as given below:-

1) 5 (five) Hundred Rupee G.C. Note bearing number 8BT
400268, 6RK 261887, 5CV 994465, 4GG 309006 and
7GD029034

2) 1 (one) fifty Rupees G.C.Note bearing No.6NN 413675

3) 1 (one) Twenty Rupee G.C.Note bearing No.24B 889329
4) 3 (three) Ten Rupee G.C.Note bearing No.41H 864095
56C 863581 and 05D 280511

S) 1 (one) five Rupee G.C.Note bearing No.16G 175610

Sd/- Sd/- Sd/- Sd/-
T.Mangba L.C.Bayan A K.Debnath
B.C.Mushahary

Decoy [/witness Cv
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POST CHECK MEMORANDUM 14.11.04

On receipt of source information that theé Boarding
staff of Tangla station are in the habit of taking excess
money while allowing reservation from Road Quota of TNL
station. To apprehend the Sr.H indulge in such corrupt
practice a decoy check was conducted on 14.11.04 and
during check one Sri Laxmi Kanta Sarma Sr.CC/TNL was
apprehend while allowing reservation from TNL to Delhi
whose actual fare was Rs.505/- but demanded and
accepted Rs.525/- i.e. excess of Rs.20/-.

Before conducting the check a pre check memo was
prepared depicting some G.C.Note number thereon and
obtained signed from both decoy and independent
witness. These notes were handed over to decoy T.Mangba
to use in the decoy check.

At about 12.20 hours decoy T.Mangba approached
the counter of TNL reservation where Sri L.K.Sarma was
performing duty. Independent witness Sri L.C.bayan was
also there nearby. Decoy approached L.K.Sarma for a
reservation to Dethi from TNL on 23.11.04 by 4055 DN in
Sleeper class. And then he filled up the Requisition from
as given by Sri Sarma. Decoy T.Mangba filled up the
requisition and forwarded to Sri Sarma. Sri Sarma then
demanded Rs.525/- (five hundred twenty five) and Decoy
handed over then Rs.525/- from the money which he was
given through the pre check.... Thus Sri Sarma demanded
and after transaction over independent witness Sri
L.C.Bayan informed the Vigilance team who were already
there near to the Station. The vigilance team then rushed
to the Booking office/TN where Sri L.K.Sarma was found
working. The SS/TNL Sri Rameswar Singh was called to
assist check and vigilance team then started check. Sri
L.K.Sarma was asked to close his DTC calculating all
booking done by him during his duty hours.

There after the Private cash and Govt. cash of Sri
L.K.Sarma Sr.CC/TNL was checked. He declared his
P/Cash Rs.52/- and produced Rs.52/-. His Govt. cash
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was Rs.9528/- including voucher Rs.650/-. After
excluding the voucher value Rs.650/- he produced
Rs.8957/- as cash. His Govt. cash should be s.8878/-
excluding the voucher Rs.650/- But he produced
Rs.8957/- i.e. Rs.79/- was excess in Govt. cash. He was
asked to prepare the cash declaration and he prepared the
same in the proforma given to him by vigilance team.

Thereafter the Pre check memo was shown to
SS/TNL Sri R.Singh and Sri L.K.Sarma and obtained
signature from them SS/TNL Sri R.Singh was requested to
tally the G.C.Notes of Govt. Cash of Sri Sarma in presence
of him (Sarma). Sri Singh tallied the G.C.Notes of Govt.
cash and during tally the G.C.Notes number —

(1} S (five) one hundred Rupee found as 6RK 261857, 5CV
994465, 4GG 309006, 8BT 400268 and 7GD 029034

(2) 2 (two) Ten Rupee G.C.Note found as 56 C 863581 and
41 H 864095

(3) 1 (one) five Rupee G.C.Note found as 16G 175610
which were exactly tallied with the G.C.Notes recorded in
the Pre check memorandum.

The total value of Reservation ex TNL to DLI is
Rs.485 + 20 = Rs.505/- But here we recovered decoy
money Rs.525/- (five hundred twenty five) from the Govt.
cash of Sri L.K.Sarma, Sr.CC/TNL.

The recovered amount Rs.525/- and the one sleeper
class PCT No.00813 ex TNL to DLI with RT No.26406 and
the reservation requisition slip which was used by the
decoy were kept in a sealed cover in presence of SS/TNL
Sri R.Singh and Sri L.K.Sarma Sr.CC/TNL and obtained
signature in the cover. The actual value of the reservation
from TNL to DLI Rs.505/- was given to Sri L.K.Sarma
Sr.CC/TNL to made good his Govt. cash and advised him
to deposit the excess amount as excess in booking.

The signature of Sri R.Singh SS/TNL and Sri
L.K.Sarma Sr.CC/TNL recorded in the Post Check

12 g 2009
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memorandum  including the Vigilance team Sri
A.K.Debnath  Sr.VI/T/MLG and B.. Musahary
CVI/T/MLG.

Sd/- Sd/- Sd/-
Sri Rameswar Singh L.K.Sarma
A.K.Debnath
SS/TNL Sr.CC/TNL
Sr.VL/T/MLG
14.11.04 14.11.04 14.11.04

Sd/-
B.C.Masahary
CVI/T/MLG
14.11.04

Centrai Administrative Trit:una!
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Cash Declaration 14.11.04

1) Name:- Laxmi Kanta Sarmah
2) Designation:- Sr.CC/TNL
3) Working Station:- Tangla
4)  Duty hours: Continued from 18 hrs of 13.11.04
S)  Pay scale:- 4500/- (4000/- to 6000/ -
6) Date of birth:- 4.5.52
7)  Date of appointment:- 01.01.81

ﬂ 8)  Private cash.declared:sze52 fucme

’ 9) Pnwvate cash produced:- 52/-

10) Govt. cash appr DTC:- (C -V = 8878 + 6508 =
9528)
11) Govt. cash produced: 8957/-
12) Remarks:- Govt. cash excess Rs.79/-

Denomination
1000x1 = 1000
S00x3 = 1500 CentraaAdminlstM?:f?Wﬁtmnalf
100 x 39 = 3900
50x42 = 2100 . 12 aue 2009
20x 3 = 60 \
10 x 29 = 290 rAl i
5x11= 55 - guwahaﬁ Bench J
Coms = 52
Total = 8957

Rupees eight thousand nine hundred fifty seven only

Sd/-
Lakhi Kanta Sarma
Sr.CC/TNL
14.11.04
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Statement of Sri L.C.Bayan HDCB/ RPF/ERCOY/MLG who
acted as independent witness in the decoy check
conducted at TNL Booking office on 14.11.04 recorded at
CVO/MLGs office on 16.11.04 — -

Nead lowitte /RIP

I along with Sri Lohit Ch. Roy’s
HDCB/ERCY/RPF/MLG 14.11.04 N.F.Rly/ vigilance Team
went for Decoy Check. I was accompanied by my colleague
T.Mangba DB/RPF/ERCY MLG. Before going for the check
the vigilance officer noted down some number of currency
notes in a pre-check memo and shown as and took our
signature. After he delivered those currency notes to my
colleague Sri T.Mangba and instructed us what we have to
do during the checking.

We went to the station as general public by bus. T
Mangba approached the counter of Tangla Station at
around 12.30 p.m for making a reservation and I was
standing at a distant place from there. I heard that the
ofticer in the counter asked for Rs. 525/- for the ticket
and accordingly T. Mangba delivered Rs. 525/- to him.
Immediately, after that I informed the vigilance officers
standing in other side of the station regarding the
happening of the transaction and saw them forwarding
towards the counter.

Sd/-

(Lohit Ch. Bayan)

Centrai administwdvd (rroeino.
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The Statement of Sri T. Mangba CB/ RPF/ERCOY/MLG
who acted as decoy in the decoy check conducted at TNL
Booking office on 14.11.04 recorded at CVO/ MLGs office

on 16.11.04
CmidrdoAe /RPR

I T. Mangba CB/RPF/ERCOY/MLG gone for decoy check
with the vigilance team on 14.11.04 along with my
colleague Sri L.C. Bayan HDCB/ RPF/ERCOY/MLG.
Before going to check a pre check memorandum was
prepared by the vigilance team depicting some numbers of
G C Note and shown to us and took signature in it.

Thereafter the money handed over to me to use in the
check.

We gone to Tangla Station in plain dress by
bus. At about 12.20 hrs. I gone to the reservation counter
of Tangla Station. Sri L.C. Bayan was behind me. I asked
for reservation ticket by 4055 DN EX TNL to DLI. I filled
up the requisition form as given by the counter clerk. The
counter clerk after preparing the ticket told me to give
total Rs. 525/-. I handed over the money of Rs. 525/-
from the money which were given to me through pre check
memorandum and left the counter.

Sd/-

Temsu Mongba, Contable
ER-COY/MLG
16.11.04

Seal

(Divisional Commercial Manager)
N.F. Rly/ Rangia

FET QAT i

ww&sdv“]

Centrai Adminhtmlw Tribun.
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) /?Féhngnpfégf%;u
To ;O ad gy, Vo,
The Divisional Commercial Manager, /
N.F.Railwsy/ Rangiya. | 2 2009

n\'
Through;: Proper channol. WEVHEYfﬂﬁuﬁg

i )u»/v'j”.l(l Lgv:,,‘

sir, L
Sub:- Defence to gF- 5, T

Ref: - Your no. c/h21/mmY/vTG /3t el -1, datorl 17.6.05.

————

-.0..0000003000"0

In obedience to the above, T bag to placo the folloning
to your grace for favour of kind and sympathetia conslderaticn.

That the alleged clinrges framed againat me vidg
Annexure-T of the Mamorandum - Articlo-T and Article-r1
respectively are denied.

That the objective sreunds and circunatances for auch
denial are placed here under ;-

In respect to Artlcle—l.

On 1belleO4~ round about 12.30 hours ona norgon
approached ms far reservation of one berth in 3 tier sloopor
against TNI, Quota by 4055 Dn px. TNL to DLI of 22-11-04. on
chacking the Reservation Reglster, I found that the berth as
asked for was avallable and the said poram was handed over g
rejuisition slip for such purpose. ,

The peraon concernod after f1lling up the requisition
form nanded over the sanmo to e and T 1asued the Journey and
roservation tickets.

. ThenaMohnc«oharged:for Journey ticket~wa: Rs. 485.00
anuhggg ggservation Ticket Rs. 20.00 totalling an amoing of
R3e 505,00, -

That- the t1skets " harided ovor to the party who gave me a
roiled bundle of G.C.NOtos. Bofore T could count all the
curroney riotos’, the said person ran avay -Crom therBookiny,
Yiindow,

That on counting T found that there wn3s Rn. 525.00
{.0, RR. 20.00 more than the charges payable. I lnmodiately
came out from the otation to locate the person so that Y could
refund the maney. But he was not seen. [“straight..way.-
the.midmeo’"btmthe'ﬂscation’n'nsr.ex“ in-¢ report «
matter-to~him: e vas- ust' to sta iIs meal . and. he..
L _aiter Tunc © would coma to the 3tation and
adjust the sald Rs. 20.00 paid excass by tho persen a3 per Rules.

That this ocenorio toovk Just a couple of minutegs and
on my retwrn at 3tation within u minute or 80, Some persons
came Lo me and fdentified themsolves to be Vigllance 0fficials
aml wroted o ghaok the counter Cash, my persemal cash ete.
The vigilance Party also called tho 33 on duty and procecded
with the raid.

Thoy showed a document called tho Pre-check Hemorandun
and got 1t signed by me and the sR/TNI.

(Contet oo, 2)

At

¢4ikouJ€_



TS IV

| ¥aligaon on subsejuent date.
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They traced some G.C.lotes in tho gountor cash :hiah
alleged to have been tallied with tho numbor noted in the

pre-check momoranuume According to them the total amaun'. of
such G.C.Notes came to 3. 505.00 Vo et

That T wanted to explain that all the G.C.Notaa having
their numerical nos. tallied with tho pre-checl memorandun
were gIVen by one person and the matter of oxceas payment of

20.00 was also brought to tho notice of the SM/TNL fricr
the Vigilance Team apprelirnded me. But tho vigilance officlal
refused to aocept 1t and told ms t t

y that whataver T wanted to say
would be recoded during my etatemont to be taken by them at

The Vigilance Team then prepared a memorandum and obtainad
ny signature. At this astage also whan I wanted to get the cgore
point recorded in the memorandum that the person who got reser-
vation was never asked/requeated to pay any extra monay, the
Vig!lance Team told me that those peints could be clarified
by me while they examine me at Maligaon on the 1ssusn.

That a statement was recorded in the vigtlance affice at
Maligaon and T was examined by putting qQuestions on this fssue
but to ny utter surprise I find that the sald statement has not
been relied upon as documentary aevlidence.

I never had asked the person who gave Rs. 20.00 excess to
to the Rly. charges for my personal gain. The gald person framed
me in this case for reasons best known to him.

In_regard-to ArtickasTTé

For insuing tickets to tha passengers seme coing are
necessary for refunding the balance to tham since 1t is hardly
{n practice that the passengers pay the exact amounmt for the
running tioket. .

That to ovoroomn such situatlion, a Pan-shap located adjacern
to tho station, as and when necessary, the colns are taken from /
him.

Oon this particular occasion, I collected coins from the sajd
shop worth to Ra. 80.00 just at about 7 A.M. 00 that T could meet
the demand of the passengers. But the said Rs. 80.00 wss not
relunded to him d2o to my engagements in other matters.

Howeuver, cwﬂ%zzw£
in thg counter while the vigilance Ta t that check- The
GTCTﬂ3EgBT‘Tﬁfﬁ'ﬂl!‘ﬁ?ﬁi?ﬁaé—ﬁ?iét1ce to run the ply. gerviees
emoothly. Tt may not be strictly as per Rules but guch actioms
are being taken without any motive behind i1t. It was an honest

by-pass of Rules just to carry on the works gmoothly and alse
for gatisfaction to the users.

Tn viow of such circumstances as stated above, your good ..° .
may kindly withdraw the Hambranduw\undor raference and thus (i

Thanking you,

fovra {althfully .
Logiva, ooV et -
LN 1 B YT TY SRS PP ruy) b
Sre CC/ il

B F Rl dvny.
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ubmitted by Uefoﬁce in the par proceeding drawn againat Shriy
arma, 3re GC/TNL in reference to the 3F-5 No. C/AZI/RNY/VIG/
dat ed 1700005 .

Ocoo--o-c-ucoooo

The P,0 was asked to gubmit is brier if any within 10 days f[rom
28+.10405 to the T.0. with & copy to the (,qQ, ‘

The per

receipt

The P.Qts Spief was due %o reach the ¢,0. within 6.11.05, But the
defence since has not recelved the brief from P.0., tho brief of tie
defence {s hereby submitted to T.0.

‘Ref: Daily Order Sheet, dt. 28.10.05)-

The art
under .

Article~T = On 14.11.04 the ¢.o0. demanded and accepted pa. 20.00 ‘(

fee Was asked to aubmit the brief within 10 days from the
of the P,0's brier, :

)

[y

O3 (el

"

icle of Charges Lframod againat the Chargod Employoe were as 'f:

']
9xcess fror the Decoy over and above the RLY dues rop

allotting one berth by 4055 pn gx. TNL to DLT to ba
avalled on 23.11.04, ( The Rly. dues were Fare Rs, 485.00
+ Reservation Charges Rs. 20.00 « totgzl Ra. 505 but he
accepted Rs. 525.00),

Articlo-Tr - While the cash in the Booking Counter wasg tallied with

Articleesr . (1) The Decoy was agkeq to pay Rpas. 305.00

the sale Proceeds it wgg detected that a3 sup of Ra. 79,00
8Xcess ( Govt. cash as_Per sale proceodss Rs. 8878.00
but cash found Ra. 8957.000 - hence OXcess money located

Ineliss or the t{icket
neluding reservation byt he patd gs. 525.00 Instead
of Rs, 5050009 Pa

(11) The Decoy handed ovor a bundle of G.C.Notoa to him
ough Counter Window anq took the ticket frop the

stand,
(114) The C.0., on Counting the GeC.Not ey found s,

8XCe38 anu the called the becoy but hg hurridly left
the Booking Counter,

CC Team
Aarrived and confronted bim {n the Hookiyn,: ulffca,

The ~Tosocution agsaembled throe s for oatabliahlng tho clnr(-;n w 3#\“2-
against the ¢,q, ' ) CennauAdnﬁnwmiﬁvﬂTﬁb
PWoel :(the Decoy) stated durtng, deposftion vido hig MYep to

» No. 4 put Ly defonco that ha dq1q not lknow ¢ ; Tor 09
TML £9 DLT but the court ulbnaig Iy h]ﬁ“ﬁEﬁGE?tTGﬁ“EC?IoJ 1 2 Ane 20
IT‘_ : otind him of //
134 Con domng,

The Lecoy further conlTrmed thyt vide his snguep to .o, g éi‘ﬂﬂwdh3
theh he had no {don of thq fare fron ™ - iy,

T thn Deroy had no knowl.odpn o tho faya
thea hnw ho could 1htoem tho vigpd Lanco Tenm iy LT FIERTITY

ol 1, <O gy pad 1y "reoegg IKlyo duey, thig

Paymont or eXceag demgndeJ“SﬁG‘uccSBtSﬁ‘ﬁy‘EEE“ETu, therolorg
Suffers from the test or rolfahility and ncccptuhiliny. Tha
C.0. stated that he }aq Informaq tho 33/tnn = 'we 3 nr Pay mang
of Ra, 20«00 exceggs by a Phzaengor fmwediuCOly HULor Lha dan]
and before the V.T. confront. vy him,

uwahati Banch
I}nm'ﬁu.vd»,my, '

{Conty ., 2)
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(con}rcnted him) -

This statement of the C.0Q. has
examination when the defence c

——— e

— 5 é“‘ ' ,!Cenu;‘, “dnwinw‘?‘fW‘

l
;

been confirmed by PW-3 during his '
ross examined him.

The Decoy in course of his examination stated that the independent

witness located himself about
to Q.Noe. 12. But the independe
Q.No«6 that he located himself
Again in his answer to Q.No. 9
15 ft. from the Decoy.

The independent witness accept
heard the conversation of the
in raised voice. When the rese
users there would not be any o
Beoking Clerk or by the passen

-lThe independent witneas furthe
llthat the Booking Clerk refused
I Booking Clerk asked the money

It 13 therefore established th
from'short of hearing!.

The entire evidence of the independent witnesas suff

of reliability and accoptabili

Tn the rroceedings it has been established that:
(1) the Decoy to frame the C.0.

the Rly dues,

(11) the independent witness b
his evidences are not rel
an independent witness ag

witness belong to RPF Uni

(111) the Decoy in his statement never stated th

to raise his voice while

never had raised his votce.

50 ft. away from the counter- Ansver

nt witness stated in his ansver to
about 10 ft. off from the Decoy .
stated that he located himiolf within

ed that he was short of hearing and
C.0. and Decoy since thoy wore talking
rvations and or tickets are sold to the
ccasion to raise volce either Ly the
ger.

r stated in his answor to ‘J.No. 11

to issue ticket immediately and the
in a raised voice.

at the indepenuent witness waas suffering

ored {rom tho teat
ty and reasonability,

paid Rs. 20.00 excess over and above

eing a person with short of hearing -
1able and also he could not be really
) Both the Decoy and Independent

t having close working understanding,

at he had any occasion
booking the ticket and also the C.(Q.

The prosecution’fafled to catablish this Article of Chirge

against the ¢.0.

Article: TI= There is no dispute that an amount of Ra. 79.00 was
found excess in the countar.

The C.0. defended himelf while explaining the cause of

/4 Alielioy such excess detention of cash by stating th

at% the passen-

gers were rejuired to pay the balance in small coins for
which they adopted a practice of taking smill worth G.C.
Notes/Coins from the nearby Pan 3hop located in the 138
Station since imprest cash provided to the booking cel{
was Rse 5.00 only. This aspects have had the approval of

the 33/TNL (incharge of the 5t
confirmed the atatcmont of tho C.0. and
such arrangement was within his knowledg

deposiition.

30 far the C.u. is concerned, his

ation). The 33/THL also
accepted that
e during his

action since was within the lnowle~

dg~ of the station Authority and ho was allowad to function in such

manner, for greater intorest of the Rly.

to establish any motive behind

and the prosecution fafled
such action for perann-l caln - thig

Article of Charge has thereforo, not been establinhn~d 215afnst the ¢.Q.

3ubmitted please,

¢

o
')“"/,\i"s:',‘-." !
( A. Ko Cwmnuly f
Dnlenca counanl, ™

Tetimm e g

2 20m 2008
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N.F. Railway

Office of the
Divisional Comm! Manager
. Rangiya
No C/421]RNY [VIGISTAFF-4 Dd./87 3 /2006
To. . ,
Designation. fVCC/TNL .

Through \VTN L

Sub: - DAR action for major penalty charge sheet

Ref - Major penalty Memorandum No- C/4 2/ /RNY/
VIQ[STAFF4  dd . '7:6.05

In connection with the subject issue enclosed please find a copy of the enquiry report
submitted by E.O/MLG for furnishing your remarks/ final "brief against cach article of
. charges labeled vide memorandum cited above.

Your reply should reach this Office within 10 (Ten) days time failing which it will be
presumed that you have nothing more to say and the case will be decided as per records
available

DA |3(%;M

m,{?r
(AK.Si h?{u

Divisional Comm| Manager
Rangiya

~1

| ' | ' A WAl Atk
- o Cantrai Administrative Tribuna: ’

.

‘Guwahati Bench

12 AUG 2009
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A

ENQUIRY REPORT
- ON

, The Departmental Enquiry Held Against W
" wis.
SHRI LAXMI KANTA SHARMA

==

h_

SENIOR COMMERCIAL CLERK/TANGLA

-—

AT !

~

:r {,enlrat M"‘iﬂIStra(

" | T e

Submitted by ~o Trosunar =
oD T2 2009 i
Shri Sisir Sen Gupta N /f
Enquiry Officer 3 _ Buwanay g
{U!!; . To yull
o DCM / RNY
’ B N.F/Railway

{(Disciplinary Authority)

luy; _. | | Al
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VIG / CE1/SSG /L /05 DATED: - 30112005 QZ-,

Enquiry Report
) o On
The Departmental DAR Enquiry against Shri Laxmj

) Kanta Sharma, Senior Commercial
m;. Clerk[ng;a/ Northeast Frontier Rallway
T .U

10 SEQUENCE OF DAR CASE RECORDS AND AUTHORITY FOR ENQUIRY

1.1 Under Rule-9 (2) of Railway Servants (Disciplinary and Appeal) Rulcs
1968, the Divisional Comincrcial Manager/ Rangiva/Northeast Fonticr
Railway issued Memorandum bearing No. C/421 /RNY/VIG/STAFF - 1,
. dated 17/06/05 to Shri Laxmi Kanta Sharna, Senior Comwmercial Clerk/
L Tangia/Northeast Frontier Railway proposing to hold an enquiry against K
'

him for Imposition of Major Penalty for the Article of Charges framed

1.2 Record Of Delivery Of Charge Sheet To The Charged Official - Tlic
above mentioned Memorand um was reccived by the Charged  Officinl
along with all the Annexurc.

r 1.3 Order Of The Mﬂm Authority Mnt’lgg Of Enquiry Officer
and the Pﬂesentl_ng Offlcer - The Divisional . Commerrcial

;Huu : Manager/ Rangiya/ Northeast Fronticr Railvay vide his Onler No. n
C/421/RNY/VIG/ST}\FF - 4, dated 14/07/2005 appointed Shri Sisir g

Sen Gupta, Chicf Enquiry Inspector/ Maligaon/ Hecad Quarter/ Northeast

Frontier Railway as Enquiry Officer and Shri Ranjit Das, Chicf Vigilance

Inspector (Traffic)/ Maligaon /Head Quarter/ Northeast Frontier Railway

as Presentimg Officer. :

2.0 THE CASE ON BEHALF OF THE DISCIPLINARY AUTHORITY

2.1 The Article of Charges framed against the Charged Official Shii Laxmi
: n Kanta Sharma, Senior Commercial Clerk/Tangla/Northeast F ronticr i
:u ﬁg Railway, which are re - produced below: - _ w

T T e
AT e gtes ailem e

. ,‘:ug(\‘,x ‘\’j"liﬂﬁf@m@\nj Fr“"'.}u"d!
. i
Iy o 2009 [

!
’. AYEY {
Quwangg 6o, '
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mi Kanta Sharma, Scnwor Commercial Clevk/Tangla/ Northenss
5 T8 Railwvay  while  performing  his  daty  as Conunerd el 1y

et Clerk/Tangla/ Northeast Frontier Raibway on 14/ 11/2004 committed an v
act of gross misconduct in as much as he demanded and o cepted oosoan
of Rs. 20/- (Rupcees Twenty) excess while allotting Reservation from B

i Side Quota of Tangla Railway Station by 40335 Dn. of 2311120070 {ix.

Tangla to Delhi. The cost of the fate and reservation Ex. Tangla to Dol

was Rs. 505/- (Rupees Five Hundred and Five) but Shii Shanun

demanded aud accepted Rs. 525/- (Rupees Five Hundred and Tweniy
Five). Shri Sharma demanded and accepted Rs. 20/- (Rupees Twenty)

; cxcess then that of actual fae (including reservation) for his own

. consideration which tantamount a serious misconduct and derelicts to ]
mt‘t duty. M

2

ARTICLE - I

Shri Laxmi Kanta Sharmea, Scrnior Commercial Cletk/ Tanglaf Novihensi
Frontier  Railway  while  performing  his duty  as  Commercial
Clerk/Tangla/ Northeast Frontier Raillwav on 144/ 11/2004 commitied an
act of gross misconduct in as much as he prodoced his Gove. Cash Rs.
8957/- (Rupces Eight Thousand and Nine Hundied Fifty Scven) against
' Rs. 8878/- (Rupces Eight Thonsand and Eight Hundied Scventy Eght)
lwb (excluding voucher) i.c. Rs 79/- (Seventy Niue) excess in his Govi, cash W&
as per DTC. '

Thus, by the above act Shri Laxmi Kanta Shartud, Senior Commercial
Clerk/ Tanglaf Northeast Fronticr Railway cxhibited lack of integritv and
devotion to duty and acted in a manner which is unbecowing of o
Ratlway Servant and therchy Contravened the Provision of Rule No. 3.1
(1, () & (i) of Railway Service (Couduct) Rule’s 1966,

2.2 The Statement Of Imputation Of Misconduct And Misbehavior

'M&¥ The Article of Charge - I framcd against the Charged Official Shri Laxmi U‘J'l.’
: Kanta Shanna, Scnior Comnicrcial Clerk/Tangla/ Northeast  Frontier
Railway is that Shri Laxmi Kanta Sharma, Senjor Commercial Clerk/
Tangla/Northcast Fronticr Railway while performing  his  duty as
Conunercial Clerk/Taugla/Northeast Frontier Railway on 14/11/2004
committed an act of gross misconduct in as much as he demanded and
accepted a sum of Rs. 20/- (Rupecs Twenty) excess while allotting
Reservation from Road Side Quota of Tangla Railvay Station by 4055 Dn.
of 23/11/2004 Ex. Tangla to Dclhi. He issued One Sleeper Class Ticket
bearing No. 00813 Ex. Tangla to Dclhi with Reservation Ticket bearing -
uua No. 26406 and granted the Berth No. 44. W,"
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onducting the Check, a Pre - Check - Memorsmdum  was
iovt. Curtency Note numbers which wounld be
An the said Check and handed over to Shri T. Mongba,
!@ohix{ablc/ Raikvay Protection Force/Northeast Frontier Railvay  who ek
acted as Dccoy in the Check in presence of Shn L. C. Bavan, [lead

Constable/ Railway Protection Force who acted as Independent Witness

mn the Check:

Accordingly, Shri Mongba (Decoy) went to the Booking Office and placed
. the Requisition in presence of the Independent Witness Shri Bavan. The
on duty Booking Clerk Shri Sharma granted a Berth by 4055 Du. Ex.
Tangla to Dclhi and issued One Sleeper Class Printed Card Ticket
; bearing No. 00813 and Reservation Ticket bcaring No. 26406 and
?uu"_ demanded and accepted a sum of Rs. 525/- (Rupees Five Hundied and ';Uu
b Twenty Five). The transaction was witnessed by Shri Bayan (Independent ’
Witness) and when the transaction was over, he immcdialcly informerl
the matter to the Vigilance Team.

Then the Vigilance Team entered and introduced themselves and asked
Shri Sharma to close the DTC and to prepare the cash declaration.
Accordingly, he did the same. Then Station
Supcrintendent/Tangla/ Northeast Frontier Raikvay Shri R.  Singh was
asked to tally the numbers the Govt, Currency Notes of his Govt. cash
l with the muunbers of Pre - Check - Memomndum and the following Gowvt. R
“u Currency Note numbers were tallied cxacUy. UUEI

1) Five numbers of One Hundied Rupce Govt. Cunrency Note hearing Nus.‘\w
/7 ARK 261857, 5CV 994465, 4GG 300006, 8BT 400268 and 7GI) 029034,

2) Two numbers of Ten Rupee Govt. Currcucy  Note bearug Nos. 560
863581 and 4 1H 864095,

3) Onc number of Five Rupee Govt. Currency Note bearing No. 16G 17506 l&)

WB The above mentioned recovered Gowt. Curreney Notes amounting 1o R« flig !
' 525/- (Rupees Five Hundred and Twenty Five) along with Printed  zapd '
Ticket, Reservation Ticket and the Requisition Slip used for Reservation
(by the Decoy) were taken over and kept in a Cover duly Sealed i
Signed as evidence.

2.4 The Article of Charge - Il framed agninst the Charged Officinl Shii Laxmi
Kanta Sharnua, Scnior Commercial Clevk/Tangl Northeast  Frontic

Raitway whilc performing his duty as Commercinl
Clerk/ Tangla/ Northeast Fronticr Raibway on 11/ 11704 conunitted an ae
P of gross misconduct in as much as he produced Rs. 79/- (Rupecs ety
Ws Seventy Nine) excess then that of his actual Govt, Cash as per DTC Shiy ""N
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prepared his cash deckuntion wherein he produced his Govt,
Inding vouchers is Rs. 8957/~ (Rupees Eight Thousand s Nine
WAl Fifty Seven) against Rs. 8878/ - (Rupces Eight Thousand and
tundred Seventy Eight) i.c. Rs. 79[ - (Seventy Nine) excess in his
Giovt. cash.

LIST OF DOCUMENT - The Disciplinary Authority  produced O, (Six)
numbers of documents on to which Relicd Upon, vide Annexure - I ar
the Charge Sheet.

LIST OF WITNESS - The Disciplinary Authority  cited 03 (Three)
numbers of Prosecution Witnesscs vide Annexure - IV of the Charge
Sheet and all were attended in the cnquiry.

PROCEEDINGS OF THE ENQUIRY

PRELIMINARY HEARING - The Prcliminary Hearing of the above cnse
was held on 11/08/2005 in the Chamber of the Chief Enquiry Inspectory
Head Quanrter/ Maligaon/ Northeast Fronticr Railvay in presence of hotl,
the Presenting Officer and the Charge Officinl.

PROSECUTION DOCUMENTS - Before starting the Regular Hearing, i
the Relied Upon Document’s cited by the Disciplinary Authority vide
Annexure - 1H were produced in original and were marked as follows: -

8L I DESCRIPTION ~ - MARKED A8~
NQ_-_.’A_._,-*-____-.-____*_.N___~_____A__._.~..-w__,_._-_____.._ b
1 ; Pre-Check-—Memotandnm, dated ; " PD/1

b 14/11/2004 1
2, Post =~ Check - Memorandum, dated | PD/2
..__,__i_._.._4,__.___*_._121_1&/*2.9_9‘_‘_;_%~_._.-_
.3 |___ Cash Declaration, d"tf.‘_’.}f.‘ll_l_@o“g;_.__.l‘___.,_,. PD/3
4 ._m__~§ﬁi€9ﬂ!L_“§;iﬂ.L_-M2%.__ ol _PD/4
..S_{ ___ Statement of ShriL. C. Bayan. 7 _PD/S

_6 | "8ealed Cover containlngRs.20/-. _ | " "ppj6

PROSECUTION WITNESSES - All the Prosccution Witnesses  were
attended in the enquiry and they were cxamined by the Presenting
Officer and then Cross — Examincd by the Charged Official.

5.
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Name Evidence | Deposition | Pages |
As | __ _Date .
| T. Momgba | PW_1 29/08/2005 |, 3
L. C. Bayan | PW-2 | 27/10/2005 | 2
R. Singh PW-3 | 06/10/2005 | 2
A. K. Debnath | CcwW___ | 27/10/2005 | 1

1 3.4 DEFENCE DOCUMENTS - ‘The Charged Official was asked for “nv
Documents he wants to produce but demanded nothing.

3.5 DEFENCE WITNESS - NIL.

3.6 REGULAR HEARING - The Regular Hearing was held on 29/08/ 2005,
[ 06/10/200S, 27/10/2005 and 28/10/2005. The Regular Hearing of the
.%h abgy€ €asc was completed on 28/10/2005.

28/10/ 2005, before the closc of the Regular Hearing, the Engniry Officer
put mandatory Questions to the Charged Officinl to clavify hij rjosition in”
general. Reply to the mandatory Questions by the C warged Officiad was
recorded. -

3.8 TIME FRAME - The last Regular Hearing was hekl on 28/ 1072005 and
' the Presenting Officer’s Prosccution Bricf was submitted on 08/ 11/2005
:Uh'g and the Defence Brief was submitted on 08/ 11/2005.

4.0 GROUNDS TAREN BY THE PRESENTING OFFICER IN HIS
PROSECUTION BRIEF '

4.1 The Presenting Officer in his Prosecution Bricl had commented Article
' wise as below-

1.2 The casc is a Decoy case and all the Witnesses produced during the
course of enquiry, examined and cross examined by the Presenting

4 w Officer and the Charged Official.

1.3 ARTICLE -1 PW - i (Decoy) Shri T. Mongba vide Q* No. 2 answcredd
that the Relicd Upon Documecnt marked as PD ~ 1 bears his signature
and the content is correct and vide Q* No. 7. he clearly stated that the
on duty Booking Clerk dcmanded Rs. 525/- (Rupees Five Hundred ancl

; Twenty Five) for the Ticket and the Reservation.

" @ PW - 2 (Independent Witness) Shri L. C. Bayan, Head Constable/ Raitw:y
Protection ForcefNortheast Froutier Railway vidc Q* No. 6 statcd that he

WE was about {10 fcet away) from the Booking Counter and he boldly stated

———
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iad heard the conversation of hoth the Decov and the Booking

reply to Q* No. 7 and vide Q* No. 11, Shri Bayan also stated

1.5 PW - 3, the Station Superintcndent/Tangla/Notrtheast Fronticr Railway
clearlv stated that the Vigilance Team countced the cash and atter
P counting they showed him 08 (Eight) numbers of Govt. Curntency Notes
y‘u‘u valued worth Rs. 525/- (Rupces Five Hundred and ‘Twenty Five). The UW&‘
Govt. Curnrency Notes numbers were exactly tallicd with the numbers
recorded in the Pre - Check - Memorandum (PD - 1) where he signed.
They also after counting the cash showed him the excess amount of Rs.
79/ - (Rupees Seventy Nine).

4.6  The Court Witness Shri A. K. Debnath, Senior Vigilance Inspector
(Traffic)/ Maligaon/Head Quarter/ Northeast Frontier Railway deposed as
Court Witness, stated that both PD - 1 & 2 bears signature and content
of both the Memorandum are correct.
1 !
,ﬂ"‘l‘? ARTICLE - I Cash Particulars marked as PD - 3 which was prepared ’””“
by the Charged Official Shri Laxini Kanta Shanna by his own
handwriting clearly proved that hc (CO) possessed Rs. 79/- (Rupees
Scventy Nine) excess in his Govt. cash. The same was also admitted by
the Station Superintendent/Tangla/Northeast Frontier Raihvay in reply
to Q* No. 1. )

GROUNDS TAKEN BY THE CHARGED OFFICIAL IN HIS DEFENCE
BRIEF '

Hi
In the Defence Brief, the Charged Official mentioned that LW

a.) “The Decoy Shri Mongba was asked to pay Rs. 505/- (Rupces Five
Hundred and Five) for the ticket including Rescivation but he paid Rs.
525/- (Rupees Five Hundred and Twenty Five) instead of Rs. 505/-
{(Rupees Five Hundred and Five).

b.)  The Decoy handed over a bundle of Govt. Currency Notes to him through
the Counter Window and took the Ticket from the stand.

HW) The Charged Official on counting the Govt. Curiency Notes found Rs. ?UU‘
20/- (Rupees Twenty) excess and he called the Decoy but he hurriedly '
lefl the Booking Counter.

d.)  The Charged Official tried to find out the Decoy for refunding the excess
money but could not locate him.

Gy -
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2 Ticis tmediately informed the Station
Yendent/Tangla/ Northeast  Frontier Railway who was in his
¢ %_’f’j@ﬂ 1€ maftier prior to Vigilance Teamn amived and con ronted him

5.3, The Charged Official also mentioncd in his Brief that: -

vl PW - 1 (Decov) stated during deposition vide his answer io Q* No. 4 put .
"5_ by Defence that he did not know the fare from Tauogla to Delhi but the | :U}“
Court Witness in his deposition stated in his answer to Q* No. 2 that the (&
) Decoy informed him of paying Rs. 20/- (Rupees Twenty) cxcess to the
' Booking Clerk on demand. The Decoy further confirmed that vide his
answer to Q* No. 8 that he had no idea of the fare from Tangla to Declhi.

5.5, If the Decoy had no knowledge of the fare from Tangla to Delhi then how
he could inform the Vigilance Team that an amount of Rs. 20/- (Rupees
Twenty) was paid in excess to the Railway dues. This payment of excess
, demanded and accepted by the Charged Official therefore, suffers fiom
wi‘ the test of reliability and acceptability. The Charged Official stated that uum
v he had informed the Station Superintendent/Tangla/ Northeast Frontier
Raihvay (PW - 3) of payment of Rs. 20/- (Rupecs Twenty) excess by a
Passcnger immediately after the deal and before the Vigilance Team
confronted him. This Statement of the Charged Official has hcan Q?Y“}’ ,
confirmed by PW mﬁﬁfmﬁﬁmﬁ;& o

eXamined him. - . {
—

5.6, The Decoy in course of his examipation stated that tie Independent
Witness located himself about 50 feet away from the Counter, answer to Q(

w., Q* No. 13; But, the Independent Witness stated in his answer to Q* No.
"

6 that he located him . Again in his Ww

uswer to Q* No. 9 stated that he located himself within 15 fect from_the
Decoy.
ecoy.

Ll
~i

The Independent Witness accepted that he was short of hearing and _
heard the conversation of the Charged Official and thc Decoy since they (A
were talking in maised voice. When the Reservation and or Tickets are
sold to the users, there would not be any occasion to raise voice cither hv
Bﬂiﬂg Clerk or by the Passenger.

3

{g{}.& The Independent Witness further stated in his answer to Q* No. 11 that llum
the Booking Clerk refused to issue the Ticket immediately and the -
Booking Clerk asked the moncy in a raiscd voice.

S.9. It is therefore, established that the Indepcndent Witness wag suffering
from short of hearing.
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',Lg"_;:’,'?,_ T evidences of the Independent Witness suffered frora the test of
Gfﬂ}aig: y and acceptability and rcasonability.
N " .

> proceedings, it has bheen established that: -

The Dccoy to frame the Charged Official paid Rs. 20/- (Rupecs Twenty)
¢xcess over and above the Raihvay dues.

The Independent Witness being a Person of short hearing his evidences

arc not reliable and also he could not be really an Independent Witnegs
as both the Decoy and the Independent Witness belong to Railway
Protection Force unit having close working understanding.

The Decoy in his Statement never stated that he had any occasion to
raise his voice while booking the Ticket and also the Charged Official
never had raised his voice.

5.

3.12

oy

; 5.13

5.14

i;

The: prosecution--failed: t0:-establisli-this ‘Articleof -Charge “against thc
Charged: Official-Shribaxmi Kanta-Sharmas

ARTKCLE - I The Charged Official in his Defence Brief admitted the
fact that there is no dispute that an amount of Rs. 79/- (Rupecs Scventy
Nine) was found excess in the Counter.

S AL

The Charged Official defended himself while explaining the causc of such -

cxcess of cash by stating that the Passengers were required to the
balance in small Coins for which they adopted a practice of taking small
worth Govt. Currency Note/Coins from the _nmby¢@n§$hﬁpgw in
the Railway Station since imprest cash provided to the “ctwas
Rs57- [Rupces Five) only. These;aspectsshaverhadstircrapprovad-of-tlse:
Station=Superin ndent/Tangla/NortheastFron xRatlway=TheStation
Supcﬁnmnﬂenth‘ﬁﬁgla*/mﬁmféﬁ:aﬁFﬁﬁtﬁ@RﬁiﬁﬁwﬁlW&"ﬁﬁﬁﬁéﬁ'thh'é
Statemen t@fmﬁag;@haggo_ga:@meial,‘aqumpwdxﬂmt&i?ueh*fmllgemeﬁl ‘
was:within-his-knowledgeduring-hisdeposition. T

DISCUSSION, ASSESSMENT OF EVIDENCES AND REASON FOR
FINDINGS IN RESPECT OF ARTICLE OF CHARGES

ARTICLE -1 The Charge stated that the Charged Official demanded
and accepted a sum of Rs. 20/- (Rupces Twwenty) excess from a Passenger
who was the Decoy, for granting  Reservatioun by 4055 Dn.  of
23/ 11/2001.

The Presenting Officer in his Prosccution Brief had commented  the
Article wise as below: -

w
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was a Decoy case and all the Witnesses produced during the
f enquiry and were cxamined and cross examined hy  the
§ofing Officer and the Charged Official.

PW - 1 (Decoy) Shri T. Mongba vide Q* No. 2 answered that the: Relicd
Upon Document marked as PD - 1 bears his signature and the content is
correct and vide Q* No. 7, hc clearly stated that the on duty Booking
Clerk demanded Rs. 525/- (Rupees Five Hundred and Twenty Five) for
the Ticket and the Reservation.

PW - 2 (Independent Witness) Shri L. C. Bayan, Head Constable/ Railway
Protection Force/Northeast Frontier Railway vide Q* No. 6 statcd that he
was about 10 feet away from the Booking Counter and he boldly stated
that he heard the conversation of both the Decoy and the Booking Clerk
in reply to Q* No. 7 and vide Q* No. 11 Shri Bayan also stated that the
Decoy paid the money to the Booking Clerk as asked by the Booking
Clerk in raised voice.

PW - 3, the Station Superintendent/Tangla/ Northeast Fronticr Raihvay
clearly stated that the Vigilance Team counted the cash and after
counting thev showed him 08 (Eight) numbers of Govt. Curreney Notes
valued worth Rs. 525/- (Rupces Five Hundred and Twenty Five). The
Govt. Curtency Notes numbers were exactly tallied with the nwnbers
recorded in the Pre - Check - Memorandum (PD - 1) where he signed.
They also after counting the cash showed him the cxcess amount of Rs.
79/ - (Rupees Seventy Nine).

The Charged Official in his Defence Brief stated Article wisc as: -

Shri T. Mougba, PW - 1| {(Decoy) stated during deposition vide his answer

to Q* No. 4 put by the Defence that he did not know the fare from Tangla
to Delhi but the Court Witness in his deposition stated in his answer to
Q* No. 2 that the Decoy informed him of payving Rs. 20/- (Rupees
Twenty) excess to the Booking Clerk on demand. The Decov further
confirmed that vide his answer to Q* No. 8 that he had no iden of the
fare from Tangla to Delhi.

If the Decov had no knowledge of the fare from Tangla to Dclhi then how
he could inform the Vigilance Team that an amount of Rs. 20/- (Rupees
Twenty) was paid in excess to the Railway dues. This payment of excess
demanded and accepted by the Charged Official therefore, suffers from
the test of reliability and acceptability. The Charged Official stated that
bhe had informed the Station Superintendent/Tangla/ Northeast Frontier
Raihvay (PW - 3) of payment of Rs. 20/- (Rupees Twenty) cxcess by «
Passenger immediately after the deal and before the Vigilance Team
confronted him. This Statement of the Charged Official has been
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gRsfsd by PW - 3 during his cxamination when the Defence cross- —
&l him.

b

o

1.

- ¥ - O The Cash Particulars marked as PD - 3 which is preparcd
b\ the Charged Official Shii Laxmi Kanta Shamma by his own
handwnung cleaxly pmvcd that the he (CO) posscssed Rs. 79/ - (Rnpm s
Seventy Nine) excess in his Govt. cash. The same also admitted by the
Station Superintendent/Tangla/ Northeast Fronticr Railway in reply to Q*

No. 1. wm

6.11 The Charged Official defended himsclf while explaining the cause of such
cxcess of cash by stating that the Passengers were icquired to the
balance in small Coins for which they adopted a practice of taking small ‘
' worth Govt. Cun'cncy Note/Coins from the ncarby Pan Shop located in
the Railway Station since imprest cash provided to the Booking Ccll was \>
Rs. 5/- (Rupces Five) only. These aspects have had the approval of the
Station Superintendent/Tangla/Northeast Frontier Railway. The Station
. Superintendent/Tangla/ Northeast Frontier Railway also confirmucd_the
w]‘ Statement of the Charged Offici :h_arrangcwent

was within his knowledge during his deposition. HHH]
6.12 ANALYSIS OF CHARGE -

6.13 ARTICLE - I From the above discussion, it is veirv much clear that an
amount of Rs. 525/- (Rupeces Five Hundred and Twenty Five) was
recovered from the custody of the Charged Officinl instead of due fare of
Rs. 505/- (Rupees Five Hundred and Five) and the numbers of all the 08
(Eight) numbers of Govt. Currency Notes werce cxactly tallicd with the

et numbers mentioned in the Pre - Check - Memorandum which was

Al prepared well in advance of the Check and tallying of Govt. Currency Iy

Note  numbers werc done in  presence of the Station

Superintendent/Tangla/ Northeast Frontier Railway (PW - 3). Thercfore,

the Charged Official’s plea is not acceptable on the ground as the L .

Charged Official should collect the fare first and then will count after

satisfying himscll' about the realization of comrect farc will hand over the

Ticket along with the return money, if any. Thercfore, question of

scarching the Passenger coming out of the Counter and went to the

_ residence of the Station Supcnntcndcnt/’l‘angla] Northeast Fronticr

- leway are all after thought. .

BHL» 14 The Post - Check -~ Memorandum (PD - 2) was prepared at the spot and
after the check and the Charged Official signed the samc and nowhcere
the same was mentioned nor the Charged Official signed with any

» remarks.
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idependent Witness who is supposed 1o be a vital Witness stated
that he was stationed him about /5 fcet away) from the Counier and it is
not possible/difficult to heard the conversation of the Booking Clerk who
was inside the Counter.

)
" From the above, itvr:iszclcamthatsﬁxc:demandmfd’\’s;'ﬂ%/-ﬂ«f(ﬂnpi:’cs“l\v@'ﬂt?}
. \lcxcessa > ‘@h‘ﬁ?ﬁdmﬁiﬁmﬁﬁﬁﬁ@lﬁh@*bmvmcmmmf

il

8r:20/="(RUPCES Twenty) excess'bysthe Gharged: Officialis-established.as

tl;q@faxcxandmhca{exomt;moncyzwamounﬁngggto.astS@;S_’fj%‘(Rupccs e

mmmfmmm‘%ermtwyohmc
e ——
ﬁhmfom;v,.«l‘s:oonaklemthammexénﬁic“lé‘"ﬁF"Gﬁ‘ﬁfﬁ?*‘-’m’fﬁﬁmﬁi"f‘ugﬁiﬁ§f “the
Charged-Official-is-partially-established.

ARTICLE - I1 The Charged Official’s plea regarding Article - Il of the
Charge that, “Practice of taking small worth Goyvt. Currency_Notes
from the nearby Pan Shop” is neither cc*tglgjg;,ggc_g,;‘c_w agecablel
There js no doubt that the possibilities of <

Gig of Coins hefore

commencement of duty by: Booking Clerk cannot be overriled: o
- e - %

—

But, in the instant case, the amount 0‘-3&491—%9006—80%)
collected from the Pan Shop as claimed by the Charged Official was not
mentioned in the Private Cash Register, DTC even the matter is not
mentioned in the cash particulars prepared by the Charged Official with
his own handwriting and finally, not even mentioned in the Post — Check
Mcmorandum. So, this plea of the Charged Official is not at all
acceptable. Moreover, the Charged Official failed to inform the exact
he brought on that particular day. The Charged Official clarnified
as “Some Coins” during General - Examination of the Charged Official by
the Enquiry Officer vide P - 2, Line - 16, which clecarly indicate that the
plea of the Charged Official is afier thought.

Therefore, [ consider that the Article of] Charge - llgﬁamcd against the
Charged Official is established. —_—
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7.0 FINDINGS OF THE ARTICLE OF CHARGES
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From the above discussion, documentary and oral evidence available
during the course of the enquiry, it is concluded that Rs. 20/- (Rupces
Twenty) (the Decoy money) was rccovered from the custody of the
Charged Official (in the form of Govt. cash) is proved but the demand of
the Charged Official about the money from the Decoy is not proved and
the Charged Official possessed of Rs. 79/- (Rupeces Scventy Ninc) excess
in his Govt. cash is proved.

Hence, the Article of Charges framed against the Charged Official Shii
Laxmi Kanta Shamma, Senior Commerwcial Clerk/Tangla/ Northeast
Frontier Railway vide Mcmorandum of Chaige Shect No.
C/421/RNY/VIG/STAFF - 4, dated 17/06/2005 issued by the Divisional
Commercial Manager/ Rangiya/ Northeast Frontier Railway are as under:

ARTICLE -1 : PARTIALLY PROVED
ARTICLE - IT : PROVED

(SISIR SEN GUPTA)
Enquiry Officer/HQ/Maligaon

Dated: - 30/11/2005
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I give thiis statement at nmy freewlll Jjust to focus the

circumstances arose during the vigilance check conducted on
ike11.04 at the TNL Booking Office. =

At about 12.30.bours, the on duty 3r.cC Shri L.K.Sharma
came to my Rly.~Quarters.and told me that & person who booked
h1s Teservation by 4055 Dn to DLI against TNL Quota gave him

a bundle of: G.C. Notes where he found Rs. 525.00/aréd the Rlye.
charges Rs. 505.00 thus an excess of Rs. 20.00. He also informed
me that the particular person could not be located by him on the
platform so that he could refund the money most probably faid
R him by mistakes At this time T was about to having my lunch-
T told him to go back to the station and on my return at the
station further necessary action would be taken. I also pointed
-out to him that this was not a probleus since the excest amount
.icould be deposited with the Rly. as Rly. cash against the
jirequisition slip as a reference. As and when the claim will be
“submitted such matter could be settled.

i 4

After some time I was called by the vigilance Team at the
station and got me signed the pre-check Memorandum and then the
G.C.Notes avallable in the counter was examined and an amount
worth of Rs. 525.00 G.C.Notes! number tallied with the pre-check
Memorandum.

All the Govt. cash was counted and an-amount of Rse. 79.00
wag found excesds. A post check Memorandum was drawn and T was
asked to sign the same. In my presence shri L.K. Sharma ywanted
to explain the position to tlie vigilance Team specially fn

ol N1s demanding Irom CHG person a _sum of RSe 20e 00
Jthe Vigllance Team told him that he woul e given

in the vigilance 0ffice where he would be called prior to
framing charges. 3hri 3harma also wanted to explain the excess
found in the Govt. cash but the same stand was taken by the
Vigilance Teame.

3ince the matter concerned shri L.K. Sharma and he could
explain his conduct better and T was not asked by the vVigilance
Team to forward any informtions/ comment T refrained from
objective participation excepting signing certain documentse
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Q", OfTice of the

Divisional Commercial Manager, .
Rangiya
Dated 03.4.2007.

=
Sub.- rs of the DA in Major Memorandum

Ne. UlZURNYNUShW. Dated 17.6.2005.

In connection with the Msjor Memorandum No. C/421/RNY/Vig/Staft/04 Dated 17.6.2005 the
orders of the Disciplinary Authority are as under:-

‘1!mvegmnﬂm@ﬂlemﬁmDARproeeedi@chuwnagaimShiL.K Sharma, Sr. CC/TNL,
wid\mfmmthemanmmd\mofdmgwﬁumedagamrdmvidememmmdumm.
C/421/RNY/Vig/Staft/04. dated 17.6.2005.

Regarding Article No:-1. The charge icvelied for demanding end accepting is established in as
much as the availability of Rs. 525/- in the Govemnment cash of the same denomination as
recorded in pre and post check memorm\dumnsell’indicatjngﬂrccormntofﬂnC.Owithmn
which it is not possible to get the same denomination in the Govemment cash drawer. C.O's
comention,therefm,(}mt!nlmnotdanmdedh. 20/-inexmofdlestmalfmisnot

No.C/409/RNY/SPL-CELU06-2.
To

sameascashhnprcstisa!somtacceptablcbewxscusbgcashhnprmttoﬂwumeofks. 79/- in
the form of coins or currency notes of small denomination collected from an agency other than
hisGovermnentcashisnotauﬁnrizedNOWhereciﬁxermtthommercialemlorincomhing
tmiffsucheollectionhnsbemauﬂnrised Therefore, itiscleart}muoeove:upthcwbolestory
and to mislead the investigating team the C.O had taken the shelter of Pan shop etc.

In view of the above I hold the C.O Shri L, : ible for both the
charges leveled aginst him.

Acloscpausaloftheofﬁcerecordshowsthatthisisthe&dcasemdaD&Amlaﬁmned

the first case a 'ormemomndmnwasmedinwhichs
imunauducforapqiodofMym(NC)wmmed

®) Hehashttlemfortheinmgeofﬂlemﬂwuyadminimimmdfmbyt.hcaboveactof
omission and commission omtinuomlytamishmg
(c) Hadthaebemalittlesmseoﬁﬁsciplim/mndmt!eﬂmhmmtlﬂcase‘hewmddnot

Therefore, afler due care and consideration of the mwe

Skri LK. Sharma, Sr. CCTNL is 7, ¢R¢l’ln'ySaw'¢3." ué

AV : o N
AK sa%? ﬁ}
Divisional Commercial Mansager

_ Rangiya

M a ﬁ T ——— cas.

/Ll_/_. ﬁ, Centra; Administrative Tn'b&nla
Lo wd ¢~ ! 12 nue 2009

v rogpa

!
( uwahati Bench

W s




’53" AMMEXU/ZE ~}7

$ To,
The Divisional Railway Manager
North East Frontier Railway
Rangiya

Sub: An appeal against the order of removal from service of
Shri L. K. Sarma, Sr. CC/TNL by the Divisional
Commercial Manager, Rangiya.

Ref: Order issued vide Memo No.C/409/RNY/SPL-CELL/ 06-2
DATE 03-04-07 from the office of the Divisional
Commercial Manager, Rangiya.

Sir,

With due respect and humble submission 1. Shri Laxmi Kanta
Sharma, senior commercial clerk/Tangla/ Northeast Frontier Railway beg to lay
this appeal against the order of removal from service dated 03.04.07 passed by
the disciplinary authority, the Divisional Commercial Manager, Rangiya on the
following grounds:-

1. That Sir, 1 was appointed as a commercial clerk vide
DRM/P/APDIJ/L/No.E/227/25/T/AP/Comml./Pt.11 dated 21.04.94. So the DRM
(P) is my appointing authority not the DCM. Hence this order of removal from
service given by the Hon’ble DCM has violated Article 311 (1) of the Indian
Constitution which says- “No civil servant can be dismissed or removed from
service by an authority subordinate to that by which he was appointed.”

\//‘2( That Sir, in the order the Disciplinary Authority has mentioned

‘that three cases have been framed against me under D & A Rules. And in the
first case a major Memorandum was served against me earlier in which a
penaity of withholding increment due for a period of 04 years was passed. But
no such order has ever been communicated to me till date. It is violative of Rule
12 of the Railway Servents (Discipline and Appeals) Rules, 1968. This
commission has santched away the right to appeal against the said order also in
the Appellate Authority or in the Revisional Authority, which has been given by
the D & A Rules. Rule 12 begins with “Orders made by the disciplinary
authority shall be communicated to the Railway servent ... So the principle of
natural justice has been violated. It is to be noted that no such penalty was
executed against me till March 07. The ‘pay slip’ show that only one increment
was being withheld for the first time on March - April salary without my
knowledge. Hence the order has violated my statutory right to appeal under D &
A Rules.

) That in the removal order it is being stated in the 2™ DAR case
under minor memorandum No.C/421/RNT/VIG/Staff-19 dtd. 04.10.05, I was re-
verted to post of Jr. CC in grade Rs.3200/- Rs.4900/-. But the payslips as well as
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official records prove that this is a purely false and baseless statement. I am still a Sr.
CC/TNL, as the DCM has himself wrote “To. Shri I.. K. Sharma, Sr.CC/TNL" in the
order dated 03-04-2007. There is no reversion of rank so far, Sir.

A copy of the order of penalty dated
03/04/07 and copies of relevant payslips
are filed hercto and marked as
Annexure ... & ....... respectively

That the Disciplinary Authority has categorically said that my pay was
fixed at Rs. 3200/- p.m. for a period of 02 years (NC) under the same minor memo-
randum No. C/421/RNY/VIG/Staff-19 dated 04-10-05. This is again a false state-
ment/comment on part of the Hon"able DCM. The pay slips or official documents
prove the fact that there is no such reduction or fixation of salary so far. | am gelting
full salary without any reduction.

S. That Sir, the Hon"able DCM has stated as reason of removing me from

service that even after above mentioned 02 cases (i.e. reversin of rank, fixation of

salary and increment withholding) my conduct has not improved and there is no
chance of reformation in me. But as the documentary evidence produced by me
prove the fact that T have not been penalised as he stated, this statement hears no

merit. A close perusal of the order Icads to the conclusion that the basis of removal of

mine is earlier penalties inflicted upon me. So. as the basis of the order holds no
merit, hence the order be considered as null and void pleast.

6. That the superior Authority have appreciated my devotion and sincerity
to my job. The SS/TNL has confirmed the fact that there is no public complaint cver
made against me. | have not caused any loss ol revenue to Railway. Neither | have
committed any punishable offence inside or outside the Rly premises, nor | have
damaged any Rly. property in my long career. Hence, the allegation of tarnishing the
image of Rly administration in the order is not correct.

A copy of the certificate
ol'appreciation is filed hereto
and marked as Annexure

7. That Sir, the crux of the charges levelled against me and their defence arc
enumerated below :-

(a) Under Rule 9 (2) of Railway Servents (Disciplinary and Appeals)
Rules 1968, the DCM/RNY/NF Rly issued Memorandum bearing No. C/421/RNY/
V1G/Staft/04., dated 17-06-2005 to me while I was working as Senior Commercial
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Clerk. Tangla proposing to hold an enquiry against me for impaosition of
Maior penalty for two article of charges framed therc in subsequently Enquiry Officer
and Presenting Officer were apppointed and 1 was passing through preliminary hear-
mg did. 11-08-05 and regular hearing (last 28-10-05).

On 18-03-2006 1| was given a copy of Enquiry Report by the DCM
where upon [ submitted my report on 04-04-06 beforc the Discipinary authority.

The Articles of chrges levelled against me are produced as under :-

i) Article - 1 Shri L. K. Sharma, Sr. CC/TNL while performing
his duty on Sr. CC/TNL on 14-11-2004 committed an Act of gross misconduct in as
much as he demanded and accepted a sum of Rs. 20/- (Rupcees Twenty) excess while
allotting reservation from road side Quota of Tangla by 4055 Dn. of 23-11-2004 Ex.
INL to Delhi. The fare was Rs. 505/- but Shri Sharma demanded and accepted Rs.
20/- excess than that of actual fare for his own consideration which tantamount a
serious misconduct and derelict to duty.

i) Article - 11 Shri .. K. Sharma, Sr CC/TNL which performing
his duty as CC/TNL on 14-11-2004 committed an act of misconduct in as much as he
produced his Govt. cash Rs. 8957 against Rs. 8878/- (excluding voucher) i.c. Rs. 79/
- {Seventy Nine) excess in his Govt. cash as per DIC.

After getting my defence statements the F.O. came to the following
conclusion with respect to Article -1.

The demand of Rs. 20/- excess by the C.O. is rot established, but the
acceptance of Rs. 20/- excess by me is established. Hence the charge is partially
cstablished.

With respect to Article -1

There is no doubt that the possibilitics ol collecting coins before com-
mencement of duty by the Booking clerk cannot be ruled out. Yet. the charge framed
against the C.O. is cstablished.

It is pertinent to mention here that in the Enquiry-report the Enquiry
Ofticer had not proposed any penalty.

A copy of the reply dated 04/04/06
i1s filed here to and marked as
Annexure

Vv ‘57'?
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Bricf Statement of my Defence :

Article I - The charge levelled against me that | demanded and accepted
Rs. 20/~ in excess from the decoy with consent is not maintainable. | asked the
Decoy Shri Mongba to pay Rs. S05/- for the ticket including Reservation but he paid
Rs. 525/- instead of Rs. 505/-. The onduty SS/TNL. Shri R. Singh (PW-3) also
categrically admitted the fact that the decoy cither mistakably or deliberately pushed
Rs. 20/- excess to me only to frame me. After getting Rs. 20/- excess in the bundic of
currency, | came out of the office to return the amount but 1 could not locate him. |
then immediately informed the SS/TNL about the incident who was in his residence
adjacent to the station prior to vigilance Team arrived and confronted me in the
Booking Office. The SS/TNL assured me to handle the matter as par Law but 1 was
confronted with the Vigilance Team. The SS/TNL himself tried to convince the Team
about my innocence, but of no usc, They left with a simple promise to give me a
rcasonable apportunity of representation. But the prosecution has erred in not
cosidering the evidence given by the PW-3 i.e. SS/TNI..

A copy of the statement of defence
dated 01/07/05 is filed hereto and
marked as Annexure

‘That Sir. itis relevant to point out the statement of Rameswar Singh 8§/
INL. P.W.- 3 given on 10-07-05 regarding the alleged charges framed against me.

The relevant portion of the statement is quoted beiow :-

........................... I'alsu pointed out to him that this was not a problem
since the excess amount could be deposited with the Rly. as Rly. cash against the

requisition slip as reference. As and when the claim will be submitted such matter
could be scttled. b

A copy of the statement of Rameshwar
Singh P.W. 3 is filled here to and marked
as Annexure

But the Enquiry Officer held that | did not demand the decoy any ¢xXcess
amount but I accepted that. It is to be noted here that recovering something from
possession never mean that the possessor had the knowledge or intention to POssess
that thing. Possession never leads to acceptance of something. If I had the intention
to accept Rs. 20/- excess from the decoy, I would never have gone outside to return
to the decoy. nor | would have informed the SS/TNL forthwith. So the finding ‘par-
tally proved' is not appropriate in this case.
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That Sir, I humbly further beg to state that coins and currency notes of
small denomination are collected from the adjacent  Pan-shop only to scrve the
passengers at the quickest possible lime'.\"l‘ﬁc daily window salc of Tickets in Tangla
ts about 500 tickets. The fare amounts to various stations require coins or small or
currcncicms are like Rs. 7/-.8/-,9/- 14.- 16/-.23/-, 28/ ctc. It is important
to note that only Rs. 5/- is premissible to kecp as imprest cash in the counter which is
not sufficient. It is for the smooth sclling of tickets I got the coins recovered that day
from the panshopWAs the goins_are taken for a very short period_of time .and_ar
returned to the shop kecper that is why it was_not mentioned in the private c_\;;‘t
Register As cveryday morning around at 6 am all the cash amount is deposited with
the station supdt. hence Govt. cash also lacks coins often, Moreover SS/TNL also
categorically accepted the fact that such practice has become a tradition for public
interest and such arrangement was within his full knowledge. Hence there is no nexus
between the coins/currency of small denomination and the ‘personal gain” unlike the
Disciplinary Authority has stated in the order of removal.

That Sir. in para 6.18 of the Enquiry Report of E.O. himsell admitted the
possibility of collecting coins before commencement of duty by me.

A copy of the documents

showing sale of tickets per day

and stations Ex-Tangla are

filed here to and marked as Annexure-

R That Sir, in the removal order the disciplinary Authority has mentioned a
2nd DAR case under minor memorandum No. C/A21/RLYIVIGIStaff-19 Dated
04.10.2005 upon which I submitted my defence of 2010-2005. Here the allegation/
chare was that 1 blooked on sleeper class berth by 5621 Dn of 24-09-03 EX-TNL. to
SPIwithout filling up the pass No. for personal gain.

One copy of my chargeshcet and mv
defence statement is filed hereto and
marked as Anncxure

That sir, the fact is that there are only two berths allotted for Tangla
quota by 5621 Dn. on 11-09-03 two brothers i.c. Sri S.N. Sahani m/30 and Sri Sanjoy
Sahani m/24 came for reservation from TNL to SPJ. As | issued a rescrvation ticket
No. 856385 to the younger brother i.e. Mr. Sanjoy. the clder brother i.e. Shri SN,
Sahani who is a licence porter (No.5) of Tangla station requested me to mark or block
the other remaining berth for him as he has applicd for a free 2nd pass to the SS/INT

~
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the number of which is to be entered in the reservation register. After getting confir-
mation from the SS/TNL I marked the berth just to help the L/ porter, because other
passcngers may come to book the same. There is no case of ulterior motive or
wrongful or unlawful gain in this case as [ acted on good faith just to advance the
coordination among the staffs of the station. Subsequently on 22.09.03 SS/TNI,
issued the 2nd pass N0.039593 to the L/porter and the pass No. was entered in the
register by me. But on 19.09.03 the vigilence team found the pass No. blank so
charged me under a minor memorandum. '

A copy of the reservation register and 2nd
pass is filed hereto and marked as
Annexurc.... &.... respectively.

That in view of the above sir, it is respectfully submitted that the entire
proceeding is liable to be tested on the four corners of :-

(1) Whether, the c.0. i.c. me is guilty of the alleged charges framed against
me by issuing major memorandum of charge did. 17.06.05.

(i1) Whether, the c.o. i.e. me acted in good faith/bonafide for getting
better service to the passengers of Railway .

(1i1) Whether, the c.0. i.c. me acted/ functioned whlch shall go detrimen-
tal to the interest of the Railway ?

(iv) Whether | was reverted to the post of Jr. CC as the DCM said 7

(v) Whether my pay was fixed at Rs. 3200/- for two years ?

(vi) Whether my right of natural justice has been violated by the disci-
phinary authority.

(vii) Whether, the c.o. i.e. me violated the rules of prudential ?

(viii) Whether, the c.0. i.e. me is liable to be mounted with major penalty
of removal from service as the basis of it is a proved wrong,

(ix) Whether, the punishment imposed upon ¢.o. i.e. me is constitutional
as it contravenes/overrides the constitutional safeguard ?

(x) Whether, the E.O.’s finding agains! the ¢.0. i.e. me can be said to he
a finding beyond all reasonable doubts ?
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10. Moreover. [ am on the verge of retirement. Only five years of service is

lelt to my credit and at this stage 10 my service is snatched away in this way. it will
cause great hardship to and my dependants i.c. family membars will suffer tervibly

In the premises aforesaid. it is respectfully prayed that your Honour
would graciously be pleased to appeciate this appeal and pass necessary order/or-
ders exonerating me from the alleged charges., so levelled agaiinstme. by the honourahle
DCM/RNY vide charge memo No.C/42 1/RNY/NVIG/STAFF-4 did. 17.06.05 And/
or. may futher be pleased to pass such other orderfor. orders as may deem it and
proper to mect the ends of justice.

And. for which act of your grace [ shall remain ever grateful to vou.

With the kindest regards.

Diated -

Rangivathe........... April. 2007 Yours faithfully;

~ Ko kadk? Sl
(Laxmi kanta Sharma)
Sr. CC/Tangla
N.F. RLY
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Registered Post

@#itice of the
Divisional Railway Manager
Rangiva

No.C/421/RNY/Vig/Staff  Date 24.07.2007

A

\/’/Shri Laxmi Kanta Sarma
Ex - Sr. CC/Tangla

Sub: Penalty of removal from service — NIP vo. (,'/421/RNYIVig/S_talT-4 dated 03.4.07

Ref: Your appeal dated 03.05.07/03.07.07

Fhave very carefully gone through your appeal and the various points/aspects raised therein. in
regard o the penalty of removal from service. imposed by DCM/RNY. the DA. vide his NIP

ne CA21/RNY/Vig/Staff-4 dated 03.4.07. Your appeal also mentions details of your earlicr DAR
vases arisen out of vigilance investigation/report.

2 The first case is based on a source information received by the vigilance autharities.
tonsequent to which a decoy check was arranged by them on 18.11.2000. in regard to delivery of 4
nosoof parcels. It was alleged. on the basis of this decoy check. that you had demanded/accepted an
tmoennt of Rs.20/- for delivery of these parcels. It is also seen/noted in your answers to question nes, 7
and 17, that you have categorically accepted the charge of having demanded/accepted Rs.20/-. Yoy
hadd also assured that you would nol take any illegal gratification in futu
signed statement saying that none of these

fater date/time during the course of the ¢
these,

re. You had also issucd a
answers/statements were made under duress. although at a

nquiry and its proceedings. you had totally gonc back on

Mnd from your appeal that one of the main contentions has been in regard to the non-reccipl

&1 the NIP for the above case, imposing penalty of stoppage of increment for a period of 4 vears wilh
non-cumulative effect.  This is quitc surprising. since this NIP issued vide no.C/42 1/RNY/VICG/Saff-
17 dated 27.9.2005 was received/ack.nowledged by you-on 10.10.2005. A copy

of the acknowledged
NIP. which bears vour signature and w

hich you would recognize is enclosed for your reference.
h 24 A

4. The other/next case is a minor DAR case arising out of a preventiv

o 19°9.2003 pertaining to a reservation madc by you on 91.9.2003. with
travel suthority was issued only 3 days

e vigilance check conducted
out any travcl authority. T'he
after the preventive check on 19.9.2003. The disciplinary
authority in this case had proposed the penalty of reversion to the lower post, i.e. to Jr. CC with bhasic
pay Rs 3200/~ per month. However. this was not communicated o you. as the major DAR casc,

agamst which this appeal has been preferred. was concurrently in progress

and at a stage of
finalization.

Contd.. P2
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& Each of the above mentioned DAR cases (one minor and two major). arising out of vigil
report/investigation, have been dealt independently and based on the merits of each case.
contention that these three cases would have translated into only one case, had you been given suitable
apportunity to defend, is more hypothetical than practical. Also the delay in withholding of vonr
increment imposed vide NIP no.C/421/RNY/VIG/Staff-17 dated 27.9.2005, does not in any way
absolve you of the charge leveled against you. At the same time. non- issue of the NIP in regard to
reversion to lower post of Jr. CC, and removing you from service against another DAR casc, penalty
of which has been imposed vide NIP no.C/421/RNY/VIG/STAFF-4 dated 03.4.2007. does not in any
way affect the principles of natural Justice. since each case has been dealt by the DA on its own merit.
although the speaking order in regard to your removal from service brings out the punishment
imposcd/intended punishment, only as a matter of fact/record. Therefore. your apprehension that the
hasis for removal is consequent to earlier penalty/intended to be imposed is not correct.

ance
Your

I have also seen/noted that you were promoted/posted as Sr. Comml. Clerk vide DRM ( PYAPDY s
office order no.E/283/20/T/CommVAP/PLIIT dated 4/08/99. This

order clearly mentions in the Jast
{ sentence that it has been issued with the approval of the competent authority.  Therefore. vour
contention that v

ou are appointed/posted as Sr. Comml. Clerk by DRM/APDIJ is not considered valid.

You were also provided adequate opportunity to defend yourself. in as much as. the e

: Jquiry report for
€¢9\ \ this major DAR case was given to you vidle DCM/RNY's letter no.C/42V/RNY/VIG/STAFI--4
\Fy‘yb') dt1R.2.2000. reccived by you on 27.3.07 and replied on 4.4.06. The principle of natural justice has.

P herefore. been evidently followed.
ol

g‘;& ¢ Be that as it may, 1 have also taken your statement, that your son is scheduled to appear for the
(f K4 * Harvana State Judicial Service Examination 2007, that you have an unmarried daughter, that you arc

0O th solc caming member of your family. and that you have a 80 year old mother dependent on vou. on
(,}‘S\/ face value and therefore take a sympathelic view and reduce the punishment of removal from servic
to compulsor | i 1

its.

An appeal against this order will lie with the Chief Commercial Manager/Maligaon.

Pleasc acknowledge recceipt.
fé G\&/\a&/g,__——

oy . 07-04

(Deepak Gupta)
DRM/Rangiya

Fnclo: as above

Copy to:

DCM/DPO/DFM-Rangiya

* %k
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, To
4 ’ .
The Chief Commercial Manager, Maligaon
N.F Railway.

Dated RNY 27" July,
2007

Sub: A Revision against the order passed by the Learned Appellate
Authority, DRM/RNY dated 24.07.2007.

Sir,

With due respect I beg to state that I, Sri Laxmi Kanta Sarma, Ex-Sr.
CC/TNL, was removed from Rly. Service by Hon’ble DCM/ANY dated 03.04.07
against which I filed an appeal to Hon’ble DRM/RNY and his honour has
considered to award me a lesser punishment in the form of compulsory retirement.
But Sir, I, do hereby file this revision petition against the above mentioned
punishment on the following grounds:

1. That Sir, Hon’ble DRM held that non-issue of N.I.P. in regard to reversion -
of rank and fixation of salary doesnot affect my natural justice to know the

penalty imposed against me. But the DA worte that I.was reverted and my pay

was fixed at Rs.3200/- for two years. But my ‘pay-slips’ prove these as false. So

mentioning non-existent punishments in a removal order subverts the concept of

‘Justice’ itself in all contexts, Sir.

Sir, as a removed or retired employee I have no access to the official
documents hence 1 ham helpless to prove all these irregularities and lapses only
with my pay slips and personal file.

2. That Sir, 1 wrote in the first appeal that my appointing authority is DRM
(P) not the DCM. Hence according to Art 311 (1) of Indian constitution I cannot
be removed or dismissed by Subordinate officer like DCM. | mentioned
appointment L/NO.E/227/25/T/AP/Comml./PT 1I dated 21.01.94. But ignoring
this crucial point, hon’ble DRM has mentioned my promoting, authority in the
year 1999 to Sr. CC.

3. That Sir, the DCM has said that my pay was fixed at Rs.3200/- pm.
Hon’ble DRM says that my basic pay was made at R.3200- pm., but my pay slips
say that both are false. There is a difference between appointing and promoting
authority, there is huge gap between fixed pay and basic pay and there is a
contrast between proposal to penalty (inside mind or file) and executed penalty
(was reverted, was fixed). The learned Appellate Authority has not considered
such discrepancies in the order dated 24-07-2007. et
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44 That Sir, the principle of Natural Justice has been violated as no show-

cause notice or proposal to remove was given to me. As the basis was made
earlier penalties inflicted upon me and my non-improvement of conduct, I would
have got an opportunity to point out the wholesome iuregularities and Lapses.
Then the scenario today would have been different as I could have got the chance
to appeal before Superior Officers of this Deptt. This argument is said to be
hypothetical rather than practical by hon’ble DRM. But this is a valid ground 1if
we go by the procedural lapses committed by the DA, Sir.

5. That Sir, the E.O. in the Enquiry Report of C/421/RNY/Vig/Staff-04 said
that my demand of Rs.20/- excess is not proved. As we deal with money, the
possession came innocently which I wanted to return to the decoy forthwith.
Moreover the statement of on duty SS/TNL, Sri Rameshwar Singh is not taken
into consideration which bears more evidentiary value than the RPF personnel i.e.
decoy.

6. That Sir, five more years job was left fo my credit and there is no any
vigilance case against me since year 2004. My son has cleared U.P. Judicial
Magistrate 1™ Class Preliminary Exam recently. | need money to make him a
judge Sir CR is a Legal Stigma which will adversely affect his judicial career. My
unmarried daughter is pursuing higher studies. I have to feed my wife and 80
years old mother also. So, considering all the facts and circumstances | pray you
Sir, kindly reinstate me setting aside the penalty of compuilsory retirement.

With the kindest regards.

Yours faithfully

(Laxmi Kanta Sarma)

HH GITTETAF i
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REGISTERED 'OST

Northeast Frontier Railway

Office of the
Dvl. Railway Manager (Commcrcial)
Rangiva

No.C/421/RNY/VIG/Staff-4 Dated 15.11.2007

v8hri L.K. Sarmah, Ex-Sr.CC/TNL
New Market, Rangiya
PO: Rangiya Ward no.9
Dist: Kamrup (Assam)
PIN no.781354

Sub: Revision application
Ref: Your application dated 27™ July 2007

The case for setting aside the penalty of compulsory retirement passed by the appeltate authorit:
(DRM/RNY) was put up to the Chief Commercial Manager, N.F. Railway. Afer carcful and clos-

study of your application the Chief Commercial Manager has inter-alia passed ihc followin::
orders:

“In his review petition, the CO has highlighted the following issues.

(i)

(i)
(i)
(iv)

(v)
(V1)

He had not received penalty advice of withholding of increment dtd.10.10.05 and that this : .
a procedural lapse. '

tlis pay slips do not indicate any re.luction of pav earlier, a penalty claimed t¢ i
imposed earlier by DA. This is against the principle of natural justice.

His appointing authority was DRM, but he was removed by DCM., a violation of Article
311Q)). )

No show cause notice was issued to him, prior to his removal from service.

Article of charges no.1 was not proved.

He had 5 years of service left. According to him his son is appearing in the UP Judicin
service and CR will affect his judicial career. Further the CO adds that he is to support an

unmarried daughter, who is still studying, his wife and 80 year old mother. Hence. he seck-
financial solvency.

ave hees,
t\.‘: IIC\<

During the personal hearing of Shri L.K. Sarmah, (CO) granted to him on 08.10.2007. the ¢t
requested to give him his job back due to the facts stated in his application. From the evidenc-
placed on records, I find that he was given full opportunity to defend himself. and thercfore. 1 an
of the view that rules and procedures have been complied with properly and correctly in this cas

DRM/RNY as appellate authority dealt with all the issues in detail, raised by the petitioner and i
agree with his view on each one of them. 1 find that the appellate authority has alreadv taken can -
of the aspect of financial solvency by reducing the punishment of removal from service to that of
compulsory retirement with full pensionary benefit. The petitioner is, therefore, entitled to all
pensionary benefits including railway health care facilities. pass, etc., which I consider sufficicnt 1o

look after his family including his dependent mother. In fac the point of view of soci.i
stigma_and financial benefit, the penalty of compulsory retirement is better than reversion to
lower grade or reduction of pay.

Ard
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I am therefore, of the view that penalty of compulsory retirement with full pensionary henefi:.

imposed by DRM/RNY, commensurates with the gravity of the offence and hence. the samv
should stand.

2.

The appeal of Shri L.K. Sarmah, Ex-Sr.CC/TNL dated 27.07.2007 is disposed ol
accordingly”.

Please acknowledge receipt.

(A.K. Sinﬁ/)"--/“ }
Divisional Railway Manager (Commercial)
N. F. Railway, Rangiya

Copy to:
1. DRM/RNY for kind information
2. CCM/Maligaon

2

. CVO/T/Maligaon - for kind information and necessary action

4. DRM(P)/Cadre & Bill/RNY

5. DFM/RNY for information and necessary action please.
6. SS/TNL

b - .
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CENTRAL ADMINISTRATIVE TRIBUNAL
GUWAHATI BENCH

Original Application No.309 of 2007.
Date of Order : This, the 27" day of March, 2009.

THE HON'BLE MR. A.K.GAUR, JUDICIAL MEMBER
THE HON'BLE MR. KHUSHIRAM, ADMINISTRATIVE MEMBER

Sri L.K.Sarma

S/o Late Abani Sarma

R/o New Market, Rangiya
P.O: Rangiya, Ward No.-9
District: Kamrup (Assam).

...Applicant.

By Advocates: Mr.H.Sarma, Mrs.B.Devi & Mr.H.K.Das

- Versus -

1. The Union of India represented by the
General Manger. N.F.Railway
Maligaon, Guwahati-781 011.

. | 12 aug 2009
2. The Chief Commercial Manager ! /
N.F.Railway, Maligaon -
Guwahati-11. Zor mﬂd f

& A |
(/, U’: (’(‘m' ’ . N . Uwahat; 85“(.‘"1
! _: <*/f§. » [The Divisional Manager (Commercial)

. The Station Superintendent
~ Tangla Railway Station
N.F Railway.

... Respondents.
By Mr. K.K.Biswas, counsel for the Railways.

ORD E R(ORAL
A.K.GAUR, MEMBER (J) :

We have heard Mr.H.Sarma, learned counsel for the Applicant

- assisted by Mr.H.K.Das and Mr. K.K.Biswas, learned counsel for the

Respondents.
Aﬂabﬁ L
At -
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Learned counsel for the Applicant argued that the Applicant is

facing acute financial crisis being only earning member of his family. He also

~—

submitted that
P

disproportionate. It is alleged by the Applicant that in revision petition this
-

plea w

the punishment awarded to him is shockingly

as canvasse(_i but the same has not been taken into consideration by
the revisional authority in its order dated 15.11.2007 (Annexure-9). The
revisional authority has passed the order in a most casual and perfunctory

manner without application of mind. He has placed reliance on the following

Supreme Court decisions in order to buttress the contention that it is the

bounden duty of the revisional authority to consider each and every ground

raised in the memorandum of revision petition:-

-,

e N\ () 2006 SCC L&S 840 (Narinder Mohan Arya. vs. United
ey 7 \ India Insurance Co. Ltd & Others):
£.\Y i (i) AIR 1986 SC 1173 (Ram Chander vs. Union of India &
At ¢ S \
V\_;_,-j'“,- s 3 | Others)
& ,-;?' o/ (i) (2005) 7 SCC 597 (National Fertilizers Ltd. and Another
R / vs. P.K.Khanna: and lastly

) / (iv) - 2006 (11) SCC 147 (Director of Indian Oil Corporation vs.

Santosh Kumar)

We have considered the contentions advanced by the learned
counsel for the parties and perused the materials placed on record. In view

of the aforesaid decisions, we are of the considered view that the revisional

e

authority has not at all considered the grounds taken in the memo of revision

—

and the proportionality of the punishment. The revisional order dated

/ —

15.11.2007 (Annexure-9) is a non-speaking order and has not been passed
in accordance with the provisions of rules. and therefore, the same deserves

to be quashed and set aside. Accordingly, we quash and set aside the
(g

————
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revisional order dated 15.11.2007 (Annexure-9) and remit back the matter

-

to the revisional authority to reconsidet the revision petition of the Applicant

by passing a reasoned and speaking order in accordance with the provisions

of rules, within a period of three months from the date of receipt of a copy of

this order.

4. With the above observations and direction, the Q.A. is disposed

of as above.
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? ANMEXUQE——- 12

To.
i The Chief Commercial Manager, Date: 30.04.2009
N.F. Railway, Maligaon, Guwahati- 11.

Sub:- Order dated 27.03.09 passed in Original Application No. 309/07. [Sri L.K. Sarma
- vs- Union of India & Ors.)

Sir,
With due deference and profound submission I beg to lay the following few lines
for your kind consideration and necessary action thereof:

1. That sir being aggrieved by the impugned order of the revisional authority dated
15.11.2007 I approached the Hon'ble Central Administrative Tribunal, Guwahati Bench
by way of filing the O.A. No. 309/07.

2. That the Hon’ble Tribunal after hearing the parties to the proceeding at length on
27.03.2009 was pleased to hold that the revisional authority has not considered the aspect
of proportionality and grounds taken in the memo of revision. The Hon'ble Court also
held that the revisional authority failed to adhcre to the principles laid down in the
following decisions: -

» 2 2~ 2009
\A‘ZOO6 SCC L&S 840 (Narain Mohan Arya —vs- United India Insurance
Co. Ltd & Others),
"g«vm“t 27y

wiﬂm 1986 SC 1173 (Ram Chandar -vs- U.0.I & Ors.), L«__\“Wé‘“\aum

(m)(OOS) 7 SCC 597 (National Fertilizer Ltd. and Another -Vs- P.K.
Khanna,

Cenira, Adminjs ik

Trit

(iv) 206' 11) SCC 147 (Director of Indian Oil Corporation —vs- Santosh

VKumar)

3. That sir in a similar matter reported in (2008) 3 SCC 484 (Moni Shankar —vs-

. U.O.1 & Ors) the Hon’ble Apex Court held that compliance of Paras 704 and 705 of the
Railway Vigilance Manual while holding a decoy check is a mandatory provision. It has
further been hecld by the Apex Court that if the trap was not conducted in terms of the
manual, the entire proceeding vitiates and liable to be set asidc and quashed.

4. That the Hon’ble Tribunal placing reliance of the aforesaid decisions vide order
dated 27.03.2009 was pleased hold that the order dated 15.11.2007 is a non spcaking
order and has not been passed in accordance with the provisions of rules and set aside and
quash the order dated 15.11.2007 directing the respondents to reconsider the gricvance of
the applicant by passing reasoned order within a period of three months of receipt of the
order. [Copy of the order dated 27.03.09 enclosed]

Therefore, in pursuance to the observations and directions made by the Hon’ble
Tribunal and in consequence of setting aside and quashing of the order dated 15.11.07, 1
request your kind Honor to reinstate me in scrvice and grant me the conscquential
benefits.

N Thanking you

LY .

Sincerely yours

D[a')(m lkanda ep«,b‘zm({.

Sri La¥w Kanta Sarma

\‘\L S/o Late Abani Sarma,
R/o New Market, Rangia,
» W\ 0‘7 P.O- Rangia, Ward No. -9,
District- Kamrup (Assam).
/ " -
4&4 elhed
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NORTHEAST FRONTIER RAILWAY /7 NMNEX URE '"] 3

Office of the
CHIEF COMERCIAL MANAGER,
Maligaon:Guwgahati-781 011.

O RDER.

In compliance with the order passed by the Honble Central Administrative

Tribunal/Guwahati in OA No. 309/07, 1 being the revisionary authority, after careful consideration of
the case, pass the following reasoned and speaking orders in accordance with the provisions of rule.
The certified copy of the order dated. 29.03.09 was received by the Railway Advocate on 31.03.09.
Since I was on medical leave up to 01.06.09, the case could not be finalized immediately.

1.

Meais

/H7 CentralAdmfnlsfrpyye $ o,
: = o2 aue 2009

AJM’ wle” }, T, }

I have gone through the revision petition submitted by Shri Laxmi Kanta Sarma former

Sr.CC/Tangla dtd. 27.07.07, seeking reinstatement by canceling the penalty of compulsory

retirement from service imposed on him by appellate authority (DRM/RNY) vide order dated.
24.07.2007.

Shri Laxmi Kanta Sarma, the then Sr.CC/TNL was issued SF-S for alleged violation of
Railway Service Conduct Rule, 1966 by DCM/RNY on 17.06.2005 with two articles of
charges i.e. (i) illegal demand and acceptance of a sum of Rs.20/- from a passenger on
14.11.2004 for allotment of reservation quota and (ii) having an excess amount of Rs. 79/-

in his Govt. cash, while performing official duty. Accordingly enquiry was conducted by
EO/Hd.qrs. in August —~October-2005.

In his report of enquiry dated. 30.11.2005, the EO concluded that the charges against the
CO, Shri Laxmi Kanta Sarma are (i) Partially proved and (ii) proved.

The DA, agreeing with the above conclusions of EO, imposed the penalty of removal from
service on CO, Shri Laxmi Kanta Sarma, Ex. Sr.CC/TNL.

The CO then appealed to DRM/RNY vide his application dtd. 03.05.07 and 03.07.07. The
appellate authority on sympathetic consideration, modified the penalty of removal, to that a

compulsory retirement, with full pensionary benefits.
In his review petition , the CO has highlighted the following issues:

(i) He had not received penalty advice of withholding of increment dtd. 10.10.05 and
that this is a procedural lapse.

Contd.2/-
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(i) His appointing authority was DRM, but he was removed by DCM, 3 violation of article

(iv)  Same as para (i) and (ii).

(v) No show cause notice was issued to him, prior to his removal from service.

(vi)  Artide of charges No. 1 was not proved.

(Vi)  He had 5 years of service left, According to him, his son has appeared yp judicial

~ old mother. Hence, he seeks financial —assistance by getting back the job.
I also Jdranted a personal hearing to him on 08.10.07, where he laid stress on SMpathetic
consideraﬁqn due to the facts stated in Para Vii above, He requesteq me to give his job
back.
In this connection My observations are as follows:

| —
[t

(i) The order withholding the increment for 5 period of 04 (four) years CoOmmunicated
vide no. C/421/RNY/VIG/staff.17 dtd. 27.09.05 was receiveq by Shri Sarma (CO) on

(ii) It is pointed oyt that the first punis

Contd..3/—
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iii)

(v)
)

(vi)

5. A2 e
Secondly, all the cases were dealt on its individual ment therefore citing the
SR,

fact/records brining out the punishment lmposed/mtended pumshment does not in
i

any way subverts the concepts of justice.
Ih terms of DA Rules appointing authonty means "....... The authority empowered
to make appointment to the post which the Railway servant for the time being
holds”. In the instant case Shri Sarma was holding the post of Sr. CC in Grade Rs.
4000-6000/-, the order for which was issued by the competent authority as indicated
in DRM(P)/APDJ’s office order No. E/283/20/T/Commi/AP/PL.III dated. 04.08.99.
Therefore, Shri Sarma’s contention that he was appointed/posted bysRM/APD}
and DCM being a subordinate authority can not remove him is not correct.

Already dealt in Para 1 & 2.
In addition to the remarks given in Para 1, 2 & 3, it is further pointed out that

adequate opportunity was given to the C.O. to defend himself, in as much as the
inquiry report submitted by the 10 in both the major penalty cases were given to the
C.O. vide letter No. C/421/RNY/VIG/Staff-17 dtd. 11.05.2005 and letter No.
C/421/RNY/VIG/Staff-4 dtd. 18.03.06 and the final brief submitted by the CO on
12.07.2005 and 04.04.2006 against the decision of the 1.0. Therefore, CO’s
contention that the principle of natural justice were violated is not correct.

. The contention of CO in Para -6 in revision application is also not correct. The

availability of Rs. 525/- in stead of Rs. 505/- (being the fare) in the Government cash
under the custody of the C.O. of the same denomination as used by the Vigilance
team in the decoy check itself goes to establish that he had the consent to accept
Rs. 20/- in excess of the actual fare. The acceptance of Rs. 20/- in excess itself
needs no further clarification regarding the desire/willingness of the CO. Availability
of the excess money than the actual fare in the Government Cash speaks enough

about the intentions of Shri Sarma, CO.
Finally, considering the issue of financial crisis, I ﬁnd that the Appellate authority has

already taken care of this aspect by reduc:g the punishment of; @
service to that of compulsory retirement with full pensionary benefit. The tmoner

is, therefore, enmw benefits induding railway health care
facilities, pass, etc. which I consider, as sufficient to look after his family including
his dependent mother. In fact, from the point of view of social stigma and finandial
benefits, the 7pena|ty' of compulsory retirement is better than reversion to a lower___

grade or reduction of pay. | S—
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Further, in regard to his son’s career, I opine that it is only his apprehension based
on wrong perception. Father’s service _record has no relation to any

appomtment/admlnlstratlve career
I am therefore, of the view that penalty of compulsory rebrement with full /

Rl e W T

pensionary benefit, imposed by DRM/RNY, commensurate with the gawty of the

. offence and hence, the same should stand.
The appeal of Shri Laxmi Kanta Sarma, Ex. Sr. CC/T. angla dated. 27.07.07 is

disposed off accordingly.

(3. D. GoSwami)
CHIEF COMMERCIAL MANAGER.
N. F. Railway, Maligaon.
No. C/421/RNY/VIG/Staff-4 Maligaon,dt.25.06.2009.
, ik
To
Shri Laxmi Kanta Sarma
Ex. Sr.CC /Tangla
NEW MARKET, RANGIYA
PO. RANGIYA WARD NO. 9
DIST- KAMRUP ( ASSAM)
PIN-781354
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Written statement of the Respondents,

The Regpondents nost wegpectfully begs to shate

/-

have gone thiough the 0.4,

ns under ¢
1e Ehnat the regpondents

and undergtood the contents therein,

2. That in reply to statements in para 4.2 of the

O.h. it ig stated that the appointing authority of Sv.bdiv.

Cormercianl Manngew (Lo ghort DCHM, nentioned herein after).
The covrectnceos of the ctatenment that since hig joining

he was dischawging hig dubies to satisfaction of all
concerned ig denicd. He wag on enwlier ocnscinng nlso
charged for risconduet nnd pennliies vwere irpnoced Lollowd ng
procedures wnder the Railway Servants (Discipline and
dppeal) Bules, 1968, Those punishments ane independant of
the ingtant order of penaliy and have not  becn taken into
congideration in the ins‘tnn’iz case of penalty. As the
agpplicant beconc

oblivious of higs eavlicr nisconducts,

the Digeiplinary authority fox the pwipnse of naking the

Contdes...2
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instant penalty and aeithey the Dig-ciplinmary Aubthovity

(D.4) nox the dppellate Aubhority or Revisionary aubhonity

welied won the eaxlicr puwishnents,

Se
4,6 it is
under the

laid down

siven all

penalty imposed. A copy of the 10's

That in xeply to statements in pova 4.4, 4.5 and
stated that the order of penallty has been issued

ReSe(Dede) Rulcs, 1968, folloving the proccdire

seope ad gpportunity wder the proceduwe, am

¢ reponrt wos given to the

applicant giving him Bl scope wnder the Rudes and Iaw,

The I0 had cleavly stoted that the €O (Bonking Clerk) Ciwst

accepte the fLawve then counts it

.
4

and after snticlying

/Vgcu.

therein. On the tyap case the applicant has been

hingelf about the zcalization of the correct farve, hands over

the ticket along with metwuwrn money il any to the pacserger.

Therefore, it 1o giross ncg].igence towards his dutics from

the part of the CO. Again to adjust the execcss fave theie

is a eoluxmn in daily traing cum surmaxy book (PEC book) as

¢xecss booking which enn be adjusted vithout consudtation

of 88 ox any othew higher authbrity, it is aloo a paxt of

gwoes negligenee by CO0. On duty booking clerk connot lenve

his counter until and wnless he is w¢lieved by other CC

Contd,...>
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and with proper handling and taking over of chavge.

There is no provision/pesmissible Lo collcet enins/

6’&@ wU3

noncy” f3on the outsider to man the station. However, 11? L
collcets the coins of B, 80.00 £o7 snooth furnctioning of
gtation Lyom the embsidc-a? he shouwld nmention the eaid
amount in private cash regicster. As per xule a private
¢ash’ who delag the govere?nmen'b engh/money. But in tle
instant case the amnount eollceted L3on pan shop ns clained
by Shri I.K. Sarmn wap not mentioned in the pyivate cash

vegicter, DEC even the matter is not mentioned in the

cagh particulars prepaved by Shei L.K. Sarmn, not even
nentioned in the post check nernorandun. Henee, the question

of ccmsicle:-:a*nioﬁ of Station Sme:s?in.'henldeﬁ't/farxg].n's
statenent does not arige. As alleged in pava 4.6 there is
no violation in.the instont ense. It ic cleavly mentioned
vide item Ho. 705(a) under departmental traps which wead
as "The investigntion Officev/Inspector should armange

two Gazettcd Officers fyon Railway to act as independent

witness ng faxr ag possible. Howvever, in certain exceptional

casce where two Gazwitted OLficers ave not availadle .
inmedintely, the scrvices of non-Gnzetted staff can be
utilized". Utilisation of two Gnzelted Officers in trap
vide iten Ho. 704 docs not hold gnod in the instant decoy
cngse a8 it wang 2 departmental trap case where uwbilization
of non-Gazctted 0L{ficers is pe.‘-;r:ﬁ:t-'i;cd if Gnzetted Officex

ave nobt available as pae- item 705 (a) given above, Fuwrther
a

iten (ii) in the end of the chapter VII (Method invectigntion

in Railway Boaxrd's office amd ERailways) actinn to be taken
when 2 bribe is offeved iten (2)(ii) read as under -

Contd....4
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course ol action, the bribe giver oy be detained Lo n 1;%;, x
short time and any person o persons who may be weadily _':2; ’

avallable moy be wequested to witness the transmbinn
and to overhenr the conversation between the bribe giver

and the public servant”,

-

in the above decoy check Shei T. Mongbn, Congh/
EPF/E.CO¥ was ncted ns indepondent witnces.

Since Tangla station is situwtcd in branch line of
RUY Division and no gazetted officer ig posted nenyby,
non=gnzetted staff wvere wtilized., Morenver, one Senior

Supervigor of that gtation i.e. Station Suprintendent Sri
R. Singh was wequicitioned and utilized ng one of the

withess in the r»est of the cheek proccdure.

As fax ag ghort heaving by 1/witncss is c¢oncerned,

it is not correet and not medically wceonmendcd,

4, That in weply to statements in parn 4.7, 4.8 amd

4.9 it is gbated that the T.0 in his weport has held to
proved the allegntion agoingt in that he hns accepted

s, 20.00 in excess L{rom the passengen, which wag ecbablished,
it is poertinent to mention heve that the I0 hag nientinned

in Para-6.13 that the €0 ghould collcet the fave first

and then will eount and after eaticfying himgelf (CO)
about the coxfeet realization of Tare will hand aver the

ticket to the passenger along with the weturned money if

any. The sbservation of the I0 about demanding cxcese

Contd....5
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soney not pwoved, but pyoved that he accepted excess

.
7%

mency is proof of the allegation. Ho prejucide has boen B

ceiodd

caused to the applicant. Theve is no provicion/permissible f & &
to eollect coins/money from the oubsider to man the

station, Howevcr, if he collects the coins of B, 80.00

— ‘“féz\\‘l‘f
/

go ‘l‘

Lo smooth funcbioning of station fxon the outsider he

should nention the soid amowrb in pyivate eash register,

e

As per ule a private ensh wegister is maintainig
in every station/booking counter o declare private cngh
who deals the govermment ensh/money. But in the instant
c¢age the amount ccllected f3om pan shop no elaimed by i
L.Ke Saxpn wag not mentioned in the private c:hsh wegicten,
DIC even the mbiter is not mentioned in the cagh partiéulm?s
prepored by Shei L.K. Sawmn, not even nentioned in the post

check mennrandun,

Hence, the question of consideration of Station

Supervintendent/Tangla's statement does not arise. It is
worthwhile to mention that after the €0 eane to know that
he hag accepted B, 20,00 from the passenger he irnmedintely
went to SS/Tangla's wesidence which is 2lsn n gyoss

negligence fron the paxrt of Go as being 2 booking elerk

he showld aware with the mudes that he aannnt leave the
cownter witil & unless he is velieved by other CC anl

with propes handling midl taking over of chargc. So questim
of taking in to consideration the statement of SS/THL dnes
not avise, Moreover, the alleged eoipfs ceollected fyonm the
pan shop has not been mentioncd anywhere in the private

c¢ash vegioter,

Conta...6
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As pc: Tule a paivate eagh regigter ig mlnhuung

in even y station/booking counter to declave private eash \h/,

("" :
denls the government cagh/money. Bubt in the ingtance cmc‘*\g'

'

[
the amount collected {rom pan chop ns claimed by Sx»i L.K. ¢

L

&

Saxmn was nobt mentioned in the private eagh »egister, DTC &

even the matter in not nmentinned in the cnse particulars
prepared by S¥i L.EK. Savmn, not even nmentioned in the post

check nenoiandun,

5. That in wepby to the statements in para 4.10 the
allegation that the Dilhs has gone beyond chavge sheet

dated 17.6.2005 and placed melinnce on pash chavges, is
~denied, Inpose of penalty the applicant of xcemoval Lron
SC.V:LC-& by the DA wag issued on the merit of the charge
shect dated 17.06.200'5 only. Trevious velferehees vere
nade only fox making weconds clear. The statements in

paxra 1 above are reiterated,

6. That in »ely to the statenents in para 4.11 it

ig stated that I.0. hag proved that t\he Applicant yeceived
execss noney of B, 20/- and kept the sane. The D.A. ngrecd
vith the sane. The mce repnyt that the demand of the noney
vag not proved coused no prejulice to the C.0. This is

not o ease of disngrecnent by De.A. with I.0. The C.O,
retained b. 525/~ ingtend of B, 505/- for his illegnl

pGersonal gnin,

T Ihat in zeply to statements in para 4.12 it is
stated that in texms of Discipline and Appeal Rules, 1968.
Contd....7
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fppointing authority NEANS.eieeee veenes the authority -E 3

erpovered to nake appointrnent to the post which the _ g

Railway scrvant o the time being holds", in the instant

nT®

6
. \/
cnge Sri Shormn was holding the post of S», CC in gionde ¥

i
(%
fse 4000/--6000/-, the oxder fox which wns issued by the b

corpetent authority in the ingbtance cnge DCH ic the

corpetent authority, as such the statement mide by the

TN HENS o

o
-2
z 2
E g
‘n’mn
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o
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applicont that DCM being a suboxdinnte authority was not %Q

corpetent to irgose the pennliy, is not corvedt. It is
denicd that past chaxges have not been relied won while
irgos ing the penalty, the statements in para 1 and 5

above are seiterated.

8. That in »cply to the statements in para 4.13 to
4,20 the regpondents veiterate the statemants in para 1

to 7 above. The pastk chavges have not been welied wWpon A8
cxplaincd. Full oppovtunity has been Siven to the applicnit
in all stoges as per R.S. (D.4) Rules, 1968. It is not
comrect that the appellate authoxrity has not given oppor-
tunity to the applicant. DRM/RHY, (the appellate authority)
hag personnlly taken gtaterment fyon the applicnnt am
considering all hie problens, 0 sympathetic oxder wngs issued
by redueing the punishrmeint of »croval Lyom service to
corpulsory webiremont with Lfull pensionery benefit. It ic
algo not correct that the issue waiscd by the applicant

Sii Shorma has not been locked into by Revisionary authority.
Revisionany authovity after enveful and close shudy of the
points waised by Sri Snwmal in his veview application hag
pasged the oﬁ:de:cs upholding the deecision of the Appellate-
authority by passing an ovder of corpuldsory »cbivenont with

C'.)!’.td eee8
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fuwll pencionery benclit fxom wernoval of seivice, taking

a lenient view of the Chief Commexcial Mannger who ig
the weviewing authority kegeping in view all the aspeetg, s
passed the order dated 25,.6.2009, The on duty staff §
(Booking clerk) connot lenve his counter, but the applicant
Lo his pergonnl grin and perpetunting the ivvegularity \3
1llegnlly and inwesponsibly left the cowntey ol vent to

Shri Romeswar Singh SS8/H.F. Rly/Iangla. In the Lacts of

the cage as 2lvendy stated in pasa 3 ad 4 above, the ques-
tion of considerabion of 85/Tangla (Shyi R. Singh)', docs

not avisc.

9. Ihat in the circunctances explained above the

Ok, desarves 4o be disnigsced with cngt.
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Son of Xate
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9 abawve
arne true to ny kmowlcedge amd that I have not
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any- naterial Lacto,.

® o0 0

~
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IN THE CENTRAL ADMINISTRATIVE TRIBUNAL &
GUWAHATI BENCH :: GUWAHATI
OA No. 153 of 2009,

Sri Laxmi Kanta Sarma.
. Applicant

- versus -

Union of India §& ors.

Respondents

REJOINDER TO THE WRITTEN STATEMENT FILED BY RESPONDENTS

1. That the copy of the written statement filed by
the respondents No .5 to 10 has been served ﬁpon our
counsel. I have gone through the statements made therein
and have undérstood the contents thereof. Save and expect
the statements which are admitted herein below, other
statements made in the written statement may be treated as
total denial by the deponent. The statements which are not

borne on records are also treated to be denied by the

‘ deponent, and the respondents are put to the Strictest

proof thereof.

\éb_ That with fegard to the statement made in Para 2
. " Qe
@?ﬁ.vg

of the written statement the deponent while denying the-

/nggy/’as earlier penalties are concerned i.e. .reversion to . the
o .

j&fféiower rank of Jr. Commercial Cleark from the Sr. commercial
C

leark and fixation of pay at Rs. 3200/- p.m. for a period

of 2 (two) years were never imposed on the applicant by the

Aaxond kamio Joromag

1
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disciplinary authority although these had been made 2
ground of removal from service in the N.I.P issued dated
03.04.07. This fact is admitted by the appellate authority,
DRM/RNY in his order dated 24.07.07. The appellate
authority also admitted the non communication of the said
‘Proposed’ penalty in contravention of Rule 12 of
Discipline and appeal Rules’ 1968. Moreover, it is apparent
from the impugned orders that the disciplinary, appellate
and the reviewing authority while coming to the conclusion
of the guilt of the applicant in the present proceeding
relied on some past charges which do not form part of the
instant charge sheet causing serious prejudice to the
defense of the applicant and on this score alone the

impugned orders are liable to be set aside and quashed.

3. That with regard to the statement made in Para 3 of
the W.S. the deponent begs to state that the disciplinary
authority while issuing the order imposing bPenalty dated
03.04.09 took into consideration some past charges and/or
extraneous grounds which do not form part of the memorandum
of charge dated 17.06.05. It is worthwhile to mention here
that no inquiry report was ever Dbeen served to the
applicant so far as DAR case No. C/421/RNY/VIG/Staff-19 is
concerned. Therefore, there is gross violation of natural
justice in the case of placing reliance on the extraneous
charges by the disciplinary, appellate as well as reviewing
authority apart from the charge mentioned in the charge
sheet dated 17.06.05. The impugned orders are cryptic and
passed in gross violation of natural justice.

It is further stated that the inquiry officer awarded
the findings in respect of Article- I as partly proved in
fact not proved wherein he concluded that the demand of Rs.
20/- excess. to the railway dues from the decoy was not

established. Therefore, when the demand is not established

0(’ oxms Kands JAomey,
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there is no malafide intention on the part of the applicant
to take excess money from the passenger. Moreover, the
applicant established his bonafide by intimating the
incident to the Sri Rameswar Singh, SS/TNL which fact was
admitted by Sri Rameswar Singh, SS/TNL in his statement
[Annexure- S5} [Page- 51 of O.A.]. Hence, no reasonable
person properly instructed in law can come to the
conclusion that the applicant is guilty of misconduct. But
the disciplinary authority disagreed with the findings of
the I.0. and held both the charges to be proved and imposed
upon the applicant the penalty of removal from service. It
is categorically stated that the D.A. while disagreeing .
with the findings of the I.O. did not give any opportunity
of hearing to the applicant. Hence, the D.A. violated the
well settled law that the D.A. must give notice to the
charged officer in the event of disagreement with the
findings of the I.0. which caused serious prejudice to the
applicant.

It is stated that the help of excess booking of the
Daily Train Cash cum Summary book is taken at the close of
the duty hour after counting the total tickets sold and
fare realized thereby. The excess Rs. 20/- in the bundle of
G.C. notes was supposed to be deposited in the excess
booking at the close of the duty hours which fact was also
admitted by his superior Sri Singh in his statement dated
10.07.05. However, the respondents causing serious
prejudice to the defense of the applicant did not consider
the statement of Sri Singh in the departmental proceeding.
Had the statements of Sri Singh, SS/TNL be considered, in
such an eventuality the applicant would have - got
exoneration from the charges. So far as consultation with

SS/TNL is concerned the applicant felt it necessary as well

~as it was a spontaneous action on the part of the applicant

in that given situation during the trap programme as the

Aostms Kanls o
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decoy vanished from the window suddenly. Therefore there is
no negligence on the part of the applicant in discharging
his duties. It is stated that everyday duty hour is 12
hours and it is humanly impossible to stay all the long 12
hours inside the booking office especially during the gap
period between the running /arrival of two trains. Hence,
leaving the office room after taking due caution to meet
the adjacent SS/TNL does not incur any negligence in duty
on the part of the applicant.

It is stated that the ‘Trap’ which was arranged
by the respondents was in clear violation of Para 704 and
705 of the Railway Vigilance Manual. The entire *Trap’ was
arranged in clear violation of the procedure prescribed
under Para 7.4 and 7.5 of the Railway Vigilance Manual
which are mandatory provisions for conducting a trap. In
the instant case only 1 (One) eye witness was present who
was a Head Constable/RPF. On the other hand the Para 704
and 705 clearly provides for two or more independent
witnesses or Gazetted officers to witness the trap. Both
the decoy and the witness belong to RPF and he is an
interested witness. Again the independent witness i.e.,
Head Constable/RPF in his cross-examination admitted that
he is a person of short hearing and was at a distance of 15
feet from the decoy. Therefore, the evidence given by the
independent witness are not at all correct and are the
outcome of the dictation given by his superiors and his
evidence can not be relied upon to prove the charges
against the applicant.

It is further stated that the ‘Trap’ laid down
was a pre-arranged trap and the explanation given by the
respondents towards non availability of 2 (two) Gazatted
officers 1is not tenable in the present facts and
circumstances of the case. It is not a case which can be

said to be an exceptional one where 2 (two) Gazetted

0( oXma kands opol/??lz97,
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officers as 1ndependent witnesses could not have been made
available because it was a pre-arranged trap. Moreover,
there are about 30 Gazetted officers available in the
division unlike the respondents have stated in the written
statement. Even in departmental trap in exceptional cases 2
(two) or more witnesses are mandatory as per said manual.
Hence, in this score alone the entire trap along with the
inquiry vitiated and thé impugned order dated 03.04.07,
24.07.07 and 15.11.07 are liable to be set aside and
quashed. As regards requisition and utilization of Sri
Rameswar Singh, SS/ TNL as one of the witnesses, the
deponent begé to state that SS/TNL was not the witness to
the trap and nowhere in the evidence he said that he heard
and saw the applicant demanding and accepting Rs. 20/-
excess. Instead, his testimony has not been taken into
consideration causing serious prejudice to the defense of
the applicant. Had the evidence of Sri Singh, SS/TNL would
have beén taken into consideration, in such an eventuality
the bonafide of the applicant is apparent and the I.0. if
propeély instructed in law could not have come to the
conclusion of guilt of the applicant because there was no
i1l intention on the part of the applicant to take excess
money and hence the applicant immediately informed his
superior about the incident. As regard medical
recommendation of short hearing of the lone independent
'witness, vHead Constable/ RPF is concerned, it is the
admission of the prosecution witness himself and the
respondents can not deny such admission now making stale

attempt to improve their case.

4. That with regard to the statements made in Para 4
of the written statement the deponent while denying the
contentions made therein and reiterating and reaffirming

the statements made in the 0.A. as well as statements made

0(6% oo k‘qmoz? ‘,Q/Uzmta:f
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in the above Para begs to state that only up to Rs. 100/-
is permissible in law prevailing at the relevant point of
time to be kept as personal cash amount in the private cash
register. The applicant kept Rs. 72/- with him and
mentioned the same in the said register and the vigilance
teém recovered exactly the same amount of money mentioned
therein. The applicant wused the coins for smooth

functioning of the ticket window and got it collected from

adjutant pan—shoplwhich was situated hardly 3 mefers away
from the ;ngzxfg;;is custom was very much in knowledge of
the SS/TNL and in his statements Sri Rameswar Singh, SS/TNL
on 10.07.05 admitted the aforesaid facts. Sri Singh in his
statement also admitted that after receipt of the excess
amount in the rolled bundle of G.C. Notes given by the
decoy passenger, the applicant immediately came to him and
he assured the applicant that excess .amount will be
deposited with the railway as railway cash against the
requisition slip as a reference and when the claim will be
submitted, the matter will be settled. Therefore, the
conduct of the applicant was bonafide and there was no
misconduct involved in the instant case. Therefore, no
reasonable person properly instructed in law can come to
the conclusion of gquilt of the applicant taking into
consideration the facts and circumstances of the case.
Hence, the findings of the inquiry officer and the
satisfaction of the disciplinary, appellate and reviewing
authority are perverse being contrary to the evidence
available on record and on this score alone the entire
proceeding vitiated and the impugned orders are liable to
be set aside and quashed. It is pertinent to mention here
that the inquiry officer ‘in Para 6.18 of his report
admitted the facts that the possibility of collecting coins
before commencement of duty by the C.0. can not be ruled

out.

6{&%””5 KOHJ? J34ﬁn$24
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5. That with regard to the statements made in Para 5

of the written statement the deponent while denying the
contentions made therein begs to state that the
justification given byvthe respondents for relying upon the
past charges in coming to-the conclusion of guilt of the
applicant is totally - baseless and evasive. It will be
unfortunate on the part of the respondents to keep records
of proceedings by mentioning in the order imposing penalty.
Therefore, the respondents solely relied on the past
charges without giving any opportunity of hearing to the
applicant while issuing the impugned orders of penalty.
Hence, on this score alone the entire proceeding vitiated
and the impugned orders are liable to be set aside and

quashed.

6. That with regard to the statements made in Para 6
of the written statement the deponent while denying the
contentions made therein and reiterating and reaffirming
the statements made in the 0.A. begs to state that mere
acceptance of excess money without the essential ingredient
of demand can not form a basis for proving the alleged
misconduct against the applicant. Therefore, the inquiry
officer held Article- I partly proved which ought to have
been not proved. However, the D.A. held both the charges to
be proved in gross violation of principles of natural
justice. It is stated that the decoy gave rolled bundle of

G.C. noted having excess money after receipt of the ticket

~and immediately vanished from the window. 1In such an

eventuality 1if such acceptance of  excess money in
understood by the respondents to be misconduct, then
nothing can prevent the poor employees from the swinging
sword of the employer mis-utilizing unfettered power of

administrative discretion.

dosgms feante ST
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7. That with regard to the statements made in Para 7

of the written statements the deponent while denying the
contentions made therein ahd reiterating and reaffirming
the statements made in the O.A. begs to state that Schedule
ITI f the Railway Servants (Disciplinae and‘Appeal) Rules
1968 clearly provides that an order imposing major penalty
can only be passed by the appointing authority or any
higher”authority. The DRM rank officer is the appointing
and promoting authority in the case of the applicant which
can be. easily understood by the order of the DRM(P)/APDJ
dated 03.08.1999. Therefore, the impugned ordér imposing
penalty dated 03.04.07 passed by DCM, a subordinate
authority is In clear violation of Article 311 (1) of the
Constitution of India. Hence the impugned orders 03.04.07,
27.07.07 and 25.06.09 are not at all sustainable in the eye
of law and liable to be set aside and quashed reinstating.
the applicant with full back wages and consequential
service benefits.

A copy of the order dated 03.08.99 is

annexed herewith and marked as

ANNEXURE- A.

8. That with regard to the statements made in Para 8
of the written statement the deponent begs to state that
the DRM/RNY [appellate authority] had never personally ‘took
statement from the applicant unlike as stated by the
respondents. Neither the DRM/RNY has mentioned about such
taking of statements in his order dated 27.07.07. Moreover,
from the aforesaid nar;ation of facts it can very well be
construed that the applicant being an innocent employee has
been piqued by the respondents in the contents of the
charge sheet. There is no iota of doubt that -the applicant
is innocent and he is not guilty of misconduct of taking

excess money. Time and again he has proved his bonafide.

4
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But the appellate as well as reviewing authority failed in
totality to outlook the innocence of he applicant and
imposed upon the applicant major penalty of compulsory
retirement which is surprisingly stated to be lenient view

by the respondents. In the entire proceeding the

. respondents being bias are predetermined to impose specific

penalty upon the applicant which incurs interference of

this Hon’ble Tribunal for the ends of justice.

9. That in view of the facts and circumstances

stated above the OA deserves to be allowed with cost.

Kaxms toole fumel.
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VERIFICATION

I, Sri Laxmi Kanta Sarma, son of late Abani Sarma,
resident of New Market, Rangia, P.O. - Rangia, District-
Kamrup, Assam, Pin- 781354, do hereby solemnly -affirm and

verify that the statements made in the accompanying

application in paragraphs 4, 2, 3{fang) 4 5,64 ¢ are true to
my knowledge, those made in paragraphs
'L(l’mﬁq), U, being matters of records:are true to my

information derived there from and the grounds urged are as

per legal advice. I have not suppressed any material fact.

-

And I sign this verification on this the é]_'kvday of
April, 2010 at Guwahati.

g kanto QLQQWWSZ'

APPLICANT
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