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CENTRAL ADMINISTRATIVE TRIBUNAL 

GUWAHATI BENCH: 
ORDERSHEET 

ORIGINAL APPLICATION No: ---------- ---/ áog' 

N ,  

Transfer Application No : --------/2009 in O.A. No. 

Misc. Petition No 	: --------/2009 in O.A. No. 

Contempt Petition No 	: ---------/2009 in O.A. No.--------- 

Review Application No 	: ---------/2009 in O.A. No. --------- 

Execution Petition No 	: ---------/2009 in O.A. No.---------------- 

Applicant (5) : 	 __X 	--------------------- 

'a,' 	 rr).• 
Respondent (S) : ---------------------------------------------------------- 

Advocate for the: 
{Applicant (S)} 

Advocate for the ------------------------- 
ZT {Respondent (S)} 	 V / 

/ 

UI LLIC L'C,ILIy 
	 Date 	a 	 Order of the Tribunal 

Heard Mr.H.K.Das, learned counsel 

appearing for the Applicant and 

Dr.S.L.Sarkar, learned Standing counsel for 

the Railways. 

Issue notice to the Respondents requiring 

them to file their written statement by 

12.10.2009. 

Respondents 	should 	keep 	the 

departmental proceeding records ready to 

be produced at the time of hearing. 

(M.K,Øiaturvedi) 	 (M.R.Mohanty) 
Member (A) 	 Vice-Chairman 
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O.A. No.153of 2009 

12. 10.2009 	Admit: C11 this mcth'r on 9.7 1 1 
2009 awaiting written .statenent from 
the Respondes. 

Send copies of this order to the 

Applicant and the Respondents in the 

address given in the O.A. 

(M. K
Vbe

edi) 	(M. R. Mohanty) 
) 	Vice-Chairman 

o written statement has yet 

filed by fh espondents. 

CaH this m er 

written statem 	ho h 

C dan Kumar Chaturvedi) 
Member (A) 

27.11.2009 
	

No written statement has yet been 

filed by the Respondents:. 

Coil this matter on 12:01 .2010 awaiting 

written statement from the Respondents. 

(Madan KJ? '  Chat urvedi) 
Mrnber (A) 

2.01.2010 awaiting 

Respondents. 

Kumar Gupta) 
ber (J) 
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H. 
Order.oftht Tdbuha1 

Dr. J.L. Sarkar, learned 8ailway 
Standing Counsel ha flied written request 
to adjourne the case as he is unwell. No 
reply has been filed. lime is extended to file 
reply within fOur weeks in the interest of 

justice. 

List the matter on 17.02.2010. 

K ar Chaturvedi) (i\'lukesh Kumar Gupta) 
Member (A) 	Member (J) 

6. a 
L;7 /1 

/PBI 

1702.2110 
	

Enabling 	apphcant 	to 	file 

rejoinder within 3 weeks as preyed for,  

,AJo  

/pg/ 

ist on 11.3.2010. 

(Mad.r. Chaturvedi) 	(Mukesh Kr. Gupta) 
Member (A) 	 Member (J) 

i!'L Lk' 

11.03. 110 	Rejoinder has not been filed. O.A. 
was admitted vide order dated 12' 
October 2009. In the circumstances, the 
case be listed for hearing. Rejoinder, if 
any, be filed before the date of hearing. 

List on 19.04.2010 for hearing. 

(Mukesh Kumar Gupta) 
Mrnhcr U) 

3 014 tfQ 

3 	q 

-t,v-Pit_ &k 	,4 I&'c 
A 	Z- 

.20i(l 	On the wrD.ten request of Dr j.L. 

Sai*ar, 	ieerne4 	counse' 	for 	the 
respondents, edjou med to 03.05.2 010- 

	

tMopari Kupbr (Dhaturvedi) 	(Mukesh Kuma Gupto) 
Member (Al Member (i) 
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03.05.2010 

I 

:Lecmed proxy coLrel for respordenis 

states that DJ.L.Scrkcr, who is qDpeañng for 

the respondenis is in peonal dfficUly. and 

therefore, prays for acourv-nent. wt-ich is not 

opposed by Mr.ftK.Das, learned couel fc 

the applicant. 

Hence acourned to 25.0510. 

(7 
an Kunar Chokrvedi) MtJesh Ku-nar Gt..pta 
Member (A) 	 Member (J) 

4k C&Q 

'- a- 
- 

/bb/ 

25.05.20101 Mr.S.N.Tarnuli,. proxy counsel for 

respondents seeks adjournment as 

Dr.i.L.Sarkar is not present in Court. 

List on 04.06.2010. 

adan Kumar Chaturvedi) (Mukesh Kumar Gupta) 
Member (A) 	 Member (J) 

4 LttVJ rr 
	Ibbi 

[IIt.frA1I 	Heard Mr.H .K.Das, learned. cou-et for 

the applicant and DrJ.L.Sarkir, learned 

couel for the respondenis. Reser',ed for 

orders. 

dan K 	r Chatu,edi) (MU<esh umar Gupta) 
Member (A) 	 Member. (J) 

/bb/ 

• 

L----i 

--8t 

10 	 Judgment pronounced in open Court. 

Kept in separate sheets. Application is dismissed. 
No costs. 

1 2( adan K,ar Chaturvedi) (Mukesh Kumar Gupta) 
Member (A) 	 Member (J) 
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CENTRAL ADMINISTRATIVE TRIBUNAL 
GUWAHATIBENCH,GUWAHATI: 

O.A.No.1 53 of 2009 

Date of Decision: 14.06. 2010 

Sri Laxmi Kanta Sarma 
Applicant/s 

Mr. H.K.Das 
Advocates for the 

Applicant/s 
-Versus- 	 - 

Union of India & Or,s. 
Respondent/s  

Dr.J.L.Sarkar, Railway Counsel 
Advocate for the 
Respondents 

• CORAM: 

HONBLE MR.MUKESH KUMAR GUPTA, MEMBER (J) 
HON'BLE MR.MADAN KUMAR 'CHATURVEDL MEMBER (A) 

Whether reporters of local newspapers may be allowed 	 /' 
to see the Judgment? 	 Yes/Ø" 

Whether to be referred to 'the Reporter àr not?  • 	 Yes/Nl'o 

Whether their Lordships wish to see the fair copy 
	/s/ of the Judgment? 	 'o 	Al 

Judgrnentdelivered by 	•. 	 M 



CENTRAL ADMINISTRATIVE TRIBUL, GUWAHATI BENCH 

Original Application No1 53 of 2009 

Date of Order: This the 1 41h  Day of June 2010 

HON'BLEMRMUKESH KUMAR GUPTA, JUDICIAL MEMBER 
KON'BLE MR.MADAN KUMAR CHATURVEDI, ADMINISTRATIVE MEMBER 

Sri iaxmi Kanta Sarma, 
Son of Late Abani Sarma - 
Resident of New Market, Rangia, 
P.O. Rangia,District-Kamrup, Assam 
Pin-781 354 	 Applicant 

By Advocate M.H.K.Das, 

-Versus- 

The Union of India 
Represented bythe General Manager, 
North East Frontier Railways, 
Maligoon, Guwahati-781 011, Assam 

The Chief Commercial Manager 
North East Frontier Railways, Maligaon, 
Guwahati-781 011,Assam 

The Divisional Manager (Commercial), 
N.F.Railway,. Rangia, PO. & 
Dist- Rangia, Assam-781 354 

The Station Superintendent, Tangia 
Railway Station, N.F.Railway, 
PIN-784521 	 Respondents 

By Advocate Dr.J.L.Sarkar. 

ORDER 

MADAN KUMAR CHATURVEDLMEMBER(A) 

By this O.A. applicant makes a prayer to quash and set• 

aside 	the appellate 	order 	imposing penalty 	of compulsory 

retirement dated 24.7.2007 and review orders dated 15.11.07 and 



250609 and to issue directions to the respondents for reinstatement 

of the applicant with all consequential service benefits. 

The applicant was working as Senior Commercial derk in 

Tangia under Rangia Division. He was' served with a memorandum 

of charge dated 17.06.05. Two articles of charges were framed 

against the applicant. First charge related to demand and 

acceptance of Rs. 20/- in excess of actual fare while allotting a 

reservation by 4055DN on 23.22.2004 Ex- TNL to DLI, defected during 

a pre-arranged trap. Second charge was that the applicant on 

14.11.2004 committed an act of misconduct in as much as he 

produced his Govt. cash of Rs. 957/- against Rs. 8878/- i.e. Rs.79/-

excess than that of his actual Govt. cash. 

Apropos the aforesaid charges, on 30.11.2005 the Inquiry 

Officer submitted inquiry report to the disciplinary authority holding 

article-I charge to be partly proved and Article-Il charge, to be 

proved. The Divisional Commercial Manager. N.F.Railway,'Rangia 

imposed penalty of removal from service. Appeliale authority 

reduced the penalty from removal from service imposed by the 

disciplinary authority to the penalty of compulsory retirement. Being 

aggneved by the appellate order the applicant filed this 0 A 

Mr H.K.Das, learned counsel for, the  applicant appeared 

before us If was submitted that on 14 11 2004 one person 

'approached the dpplicant for reservation of one berth in 3 tier 

sleeper against TNL quota by 4055 DN Express ThL to DLI of 

20.11.2004. The applicant checked up the reservation register and 

: 
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found that the 
I berth was available. He handed over a requisition slip 

to the said person After filling the same the person returned it to the 

applicant and the applicant issued journey cum reservation tickets 

and asked the person to pay Rs. 505 towards the cost of ticket. 

Thereafter, the person gave the applicant a rolled bundle of G.0 

Notes and before the applicant could count the notes the person 

ran away from the booking window. On being counféd the 

applicant found that there was Rs.525/- i.e. Rs.20/- extra than the 

charges payable. The applicant immediately came out of the 

counter to lOcate the person to refund him the excess money, 

however the person disappeared from the station. Thereafter, the 

applicant informed the said fact to the Station Master, in charge 

and the Station Master assured him that the excess amount of 

Rs.20/- woutd be adjusted as per rules. On his return from the Station 

Master some persons approached the applicant and identified 

themselves to be vigilance officials and conduçtéd the raid. Hence 

it was claimed that the entire action of the applicant was bonafide 

and there was no misconduct involved in the case. 

5. 	In reply to Article-li charge learned counsel stated that 

at the time of issuing tickets to the passengers some coins are 

necessary for refunding the balance to the passengers because the 

passengers hardly pay the exact amount. To overcome such a 

situation itis the practice to take coins from a pan shop adjacent to 

the station in the morning and refund him in the evening. On 

14.11.2004 the applicant collected coins worth Rs. 80/- from the pan 
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shop for the convenience of the passengers.. When the vigilance 

team conducted raid coins to the tune of Rs.52/-,wen available in 

the counter and on that ,basis the article-Il charge was framed. It 

was stated that collecting of coins from the pan shop to . meet the 

convenience of the passengers was a normal practice to run the 

railway service smoothly. Therefore there was no ill motive behind 

such action and it cannot be termed as misconduct. It is further 

stated that the entire trap was arranged in clear violation of the 

procedure prescribed under.Para 704 & 705 of, the Railway Vigilance 

Manual. in the instant case only one eye witness was present who 

was a RPF Head Constable, whereas Para 704 & 705 provides for 

two or more independent witnesses or Gazetted Officers to witness 

the trap. The independent eye witness in the instant case in -his cross 

examination admitted that he is short of hearing and was at a 

distance of 15 feet from the decoy Hence no reasonable person 

could come to a conclusion that the said ,constabIe .heard the 

conversation between the decoy and the applicant. According to 

learned counsel the entire enquiry was vitiated by procedural lapses 

which leads to perversity. Our attention was invited on - the 

statement made by Shri Rameswar Singh, Station Superintendent. 

Tangla Slation. in his statement Sri Singh admitted that after, receipt 

of excess amount in the rolled bundle of notes given by the decoy 

passenger, the applicant immediately came to him and he assred 

the applicant that excess amount will be deposited with the railway 

as railway cash. Moreover, Shri Singh with regard to article it charge 

- 	 - 
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admitted during cross examination that the fact of taking coin from 

the pan shop for the convenience of passengers was well within his 

knowledge. 

Learned counsel further stated that no opportunity was 

given to the applicant by the disc 1plinary authority as. well as the 

appellate aUthority of being heard. It caused serious prejudice to 

the applicant. It was further stated that the Divisional Commercial 

Manager is not the competent disciplinary authority and he hds no 

authority to impose major penalty. Law is trite on the subject.. The 

order passed by the disciplinary authority and upheld by , the 

appellate auth.ority do not contain the reasons on the basis of which 

conclusion was drdwn. Hence the order is liable to be quashed. It 

was argued that since the review order is non speaking, cryptic and 

defective as such it. should be set aside. Learned counsel fUrther 

relied on some precedents to buttress his drguments. 

Mr K.Das, learned counsel for the respondents app"eared 

before us. It was submitted that the applicant was charged on 

earlier occasions also for misconduct and penalties were imposed in 

accordance with the procedure under  the. Railway Service 

(Dicipline. & Appeal) Rules 1968., Those .punishments were 

independent and while imposing the penalty r.ecourse was not 

made to the earlier orders. As the applicant became oblivious of his 

earlier misconduct the disciplinary authority for the purpose of 

making the records clear mentioned about the earlier cases. The 

earlier penalties have in no, way bear any nexus with the present 

V 
- 
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penalty. Neither the disciplinary authority nor the appellate authority 

or revisionary authority relied upon the earlier punishment. 

According to learned counsel the order of penaltywas 

issued under the 'Railway Servants (Discipline & Appeal) Rules 1968 

following the procedure laid down therein. The applicant has been 

given all scope and opportunity under the procedure as such it is 

not correct to say that principles of natural justice were not 

followed. 

Explaining the, modus operandi, learned counsel stated 

that it is the common practice to first accept the fare. and then 

cOunt it and after satisfying about the correctness of fare to hand 

over the ticket along with balance amount, if anyto the passenger. 

It is not correct to say that first ticket should be handed over without 

counting the money. To adjust the excess fare there is a colUmn in 

daily irains cum summary book (DTC book) as excess booking can 

be adjusted even without consultation of SS or any other higher 

aufhorify. Booking clerk cannot leave his counter until and unless he 

is relieved by other CC. There is no provision to collect coins from the 

outsider. However, if he collects the coins from the outsider, he 

should mention the said amount in private cash register. -Adverting 

to the facts of the present case it was stated that money stated to 

be collected from pan shop was not mentioned in the private cash 

register. It was not mentioned even at the time of post check 

memorandum. rVide column 8 of Post Check Memorandum dated 

14.11.2004 applicant declared private cash to the extent of R5.52/-. 

•:'-... 	 '.' 	 ' 	 - 



In addition to that excess amount of Rs.79/- was found. According 

to learned cpunsel during the trap non• gazetted officer could also 

be utilized in absence of Gazetted officer. In the present decoy 

check Shri T. Mangba, RPF constable acted as an independent 

witness. Since Tangla station is situated in a branch line of 

N.F.Railway no Gazetted officer posted nearby. 

10. 	In regard to the opportunity learned counsel Submitted 

that it is not correct to say that appellate authority did not give 

adequate opportunity to the applicant of being heard. Applicant 

was given due opportunity to adducearguments in defence. The 

some were sympathetically considered and penalty, was reduced. 

ii. We have heard the rival submissions in the. light of 

material placed before us and the precedents relied upon. In the 

normal course booking clerk first accept the r fare and then count it 

and after satisfying about with the cofrectness of the fare he hands 

• 	over the ticket along with balance if any. As such the modus 

explained by the applicant that first he has given the ticket then 

counted the amount appears not to be plausible. 

12. 	. In regard to collection of coin from the pan shop no 

cogent material was adduced before .usl The amount alleged to 

have been collected from the pan shop was not mentioned in the 

cash register.. Even in the post check memorandum, there is no 

whisper about the receipt of the amount. Only after the detection 

of excess cash of Rs.79/- this story appears to have been 

concocted.: . 



13 	It is not a mandatory requirement that investigation 

officer should arrange two gazetted officer from RaiWay to ad as 

independent witness. Service of non gazetted officer can also be 

utilized. There is no clear proof that the witness was short of hearing. 

Adequate opportunity of being heard was given to the applicant. 

On this count we do not find any infirmity in the impugned order. In 

the case of Moni Shankar vs. Unioh of India & another, (2008) 3 SCC 

4, it was held that the Railway servant must get an opportunity to 

explain• the circumstances appearing ögdinst him. The cumulative 

effect of the illegalities/irregularities required to be taken into 

consideration to judge as to whether the departmental proceeding 

stood vitiated or not. We find that opportunity to explain the 

circumstances was given to the applicant and there was no 

irregularity, in arriving at the conclusion, in the case of State of 

Mysore vs. K.Manche Gowda, AIR 1964 SC 506, it was held that "if 

the proposed punishment is mainly based upon the previous record 

of the GOvernment servant, and it is not disclosed in the notice, if 

would mean that the main reason for the prOposed punishment is 

withheld from the knowledge of the Government servant. Hon 3  ble 

Supreme Court has held that second notice to Government servant 

must disclose the fact and if it is done punishing authority can make 

resort to previous record. In this case we find that competent 

authority has not taken into consideration the previous record for 

awarding The punishment. In the case of Abujarn Amuba  Singh vs. 

State of Marlipur & Ors., 2000(1) GLT 227, the lrnphal Bench of the 

- 



Hon'ble High Court has held that if, the authority wants to take 

Al 

action on the basis of previous record of an employee, he must 

have notice of such proposal. In the present case this is not relevant 

as the punishment was not inflicted on the basis of previous record 

In the case of P.Zokha vs. State of Mizoram & Ors. 2002(1) GLI 476, 

past conduct and records of the petitioner were taken into account 

without framing a charge. On this factual matrix it was held that 

major penalty upon the petitioner was illegal. The facts of the 

present case are different as such this decision is not applicable. In 

the case of Tribhuvan Prasad vs. Union of India & Ors. 2005(3) ATJ 

578.. it was held that investigation officer should arrange two 

Gaietted officers from Railway to act as independent witnesses as 
J 

far as possible We have already given a finding that it was not 

possible in the circumstances of the present case to arrange two 

gazetted officers as such service of the non gazetted staff was 

resorted to. 

14. 	We have taken into consideration the entire conspectus 

of the factual details in the light of the precedents relied upon We 

have gone through the impugned order We do not find any 

infirmity in it Accordingly we uphold the same : 

In the result 0 A stands dismissed No costs 
I 
4 

(MADAN 	R CHATURVEDI) 	 (MU ESH KUMAR GUPTA) 
ADM!NISTRATIVEMEMBER 	 JUDICIAL MEMBER 

pg 	 :•. 
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GUWAHATI BENCH:: GUWAHATI 

OA No. 153 of 2009 

Laxmi Kanta Sarma 	...APPLICANT 
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Union of India & Ors. ...RESPONDENTS 
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IN THE CENTRAL ADMINISTRATIVE TRIBUNAL 
GUWAHATI BENCH:: GUWAHATI 

OA No. / 5  3 of 2009 

Laxmi Kanta Sarma 	...APPLICANT 

- Vs - 

Union of India & Ors. ...RESPONDENTS 

SYNOPSIS 
The applicant while was working as Sr. Commercial Clerk 

in Tangla under Rangia Division was served with a memorandum 

of charge dated 17.06.05 under No.C/421/RNY/VIG/STAFF-4, 

framing 2(two) article of charges against the applicant. The 

first charge related to demand and acceptance of Rs. 20/-

(rupees twenty only) in excess than that of actual fare while 

allotting a reservation from Road side quota to TNL station by 

4055 DN of 23.11.2004 Ex- TNL to DLI detected during a pre-

arranged trap. Whereas the second charge was that the 

applicant on 14.11.2004 committed an act of misconduct in as 

much as he produced his Govt. case of Rs. 8957/- against Rs. 

8878/- i.e. Rs. 79/- excess than that of his actual Govt. 

cash. The applicant submitted his written statement of 

defense denying all the charges. 

On 30.11.2005 the inquiry officer submitted inquiry 

report to the disciplinary authority holding article- I charge 

to be partly proved and Article- II charge to be proved. 

The Trap was laid in clear violation of Rule 704 and 705 

of the Railway Vigilance Manual. Only 1 (one) independent 

witness was present who happened to be a Head Constable/RPF, 

whereas Para 704 and 705 provides for two or more independent 

witnesses or Gazetted officers to witness the Trap. Moreover, 

the inquiry officer did not take into consideration the 

statement of Sri Rameswar Singh, SS/TNL which is sufficient to 

hold both the charges to be not proved and such non 

consideration caused serious prejudice to the applicant 

establishing biasness on the part of the inquiry officer. In 
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the entire inquiry procedure there was gross violation of 

natural justice in each and every step. 

On the other hand the inquiry officer hold the Article- I 

charge to be partly proved, however the disciplinary authority 

hold both the charges to be proved in disagreement with the 

1.0. and did not give any opportunity to the applicant to 

place his say in the matter in gross violation of natural 

justice. 

The disciplinary authority in imposing the penalty of 

removal, the appellate authority in imposing penalty of 

compulsory retirement and the reviewing authority while 

satisfying him with the order of the appellate authority took 

into consideration some past charges of the applicant without 

giving any opportunity of hearing which alone vitiates entire 

inquiry. 

The Divisional Commercial Manager is not competent to 

impose the penalty of removal from service dated 03.04.07. The 

DRM is the appointing and promoting authority of the 

applicant. Moreover, the review order dated 15.11.07 was 

passed by the Divisional Railway Manager (Commercial), whereas 

the review petition was submitted before the Chief Commercial 

Manager, Maligaon. The order imposing penalty of compulsory 

retirement dated 24.07.07, review order dated 15.11.07 and 

25.06.09 does not disclose any reason as to how the charges 

against the applicant have been proved. There is no 

independent application of mind by the appellate as well as 

the reviewing authority. 

Being aggrieved by the orders dated 24.07.07, 15.11.07 

and 25.06.09 the applicant has come before this Hon'ble Court 

for quashing and setting aside the aforesaid orders being 

based on perverse finding of the inquiry officer and gross 

violation of natural justice. 

Hence the present original application. 

Filed by 

Advocate 
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IN THE CENTRAL ADMINISTRATIVE TRIBUNAL 

GUWAHATI BENCH:: GUWAHATI 
OA No. 1 53 of 2009 

LIST OF DATES 

1994 	The applicant got the promotion to the post of 

commercial clerk. 

1999 	The applicant got the promotion to the post of Sr. 

Commercial Clerk. 

17.06.05 Memorandum' of charges under no. C/421/RNY/VIG/STAFF-4 

issued framing 2 (two) articles of charges. 

[Arinexure- 1] [Page- 19] 
10.07.05 Sri Rameswar Singh gave his statement in the inquiry 

proceeding stating that after receipt of excess 

amount in the rolled' bundle of G.C. Notes given by 

the decoy passenger, the applicant immediately came 

to him and he assured the applicant that excess 

mount will be deposited with the railway as railway 

cash against the requisition slip as a reference and 

when the claim will be submitted the matter will be 

settled. [Axinexure- 5] [Page- 51] 

08.11.05 The defense assistant submitted his defense brief. 

[Annexure- 3] [Page- 35] 

30.11.05 The inquiry officer submitted his inquiry report. 

[Annexure- 4] [Page- 37] 

03.04.07 Order of the disciplinary authority i.e. Divisional 

Commercial Manager, Rangia imposing the penalty of 

removal from service. The DCM, Rangia is not the 
- -_- - 

appointing and promoting authority of the applicant. 

The Divisional Railway Manager is the appropriate 

authority. The DCM, Rangia is not competent to 

impose a major penalty. [Annexure- 6] [Page- 52] 

03.05.07 Appeal submitted by the applicant. [Annexure- 7] 

[Page- 53] 
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24.07.07 Appellate order reducing the penalty of re:movai from 

service imposed by the disciplinary authority to the 

penalty of compulsory retirement. [Annexure- 8] 

[Page- 60] 

27.07.07 The applicant submitted review petition before the 

Chief Commercial Manager. [Annexure- 9] [Page- 62] 

15.11.07 Review order passed by the Divisional Railway 

Manager (Commercial), N.F. Railway, Rangia upholding 

the order imposing penalty of compulsory retirement 

of the appellate authority. The review order was 

passed by an incompetent authority. [Annexure- 10] 

[Page- 64] 

2007 	The applicant approached the Hon' ble Central 

Administrative Tribunal, Guwahati Bench, Guwahati 

challenging the orders dated 03.04.07, 24.07.07 and 

15.11.07 by way of filing O.A. No. 309/07. 

27.03.09 Order of the Hon'ble Tribunal passed in O.A. No. 

309/07. [Annexure- 11] [Page- 66] 

30.04.09 Communication made by the applicant intimating the 

order of the Hon'ble Tribunal dated 27.03.09. 

[Annexure- 12] [Page- 69] 

25.06.09 Order issued by the reviewing authority i.e. Chief 

Commercial Manager, reconsidering the matter 

pursuant to the direction of the Hon'ble Tribunal 

upholding the order imposing penalty of compulsory 

retirement of the appellate authority. [Annexure-

13] [Page- 70] 

***** 

Filed by 

Advocate 
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IN THE CENTRAL ADMINISTRATIVE TRIBUNAL 
GUWAHATI BENCH:: GUWAHATI 

OA No. YSY of 2009 

BETWEEN 

Sri Laxmi Kanta Sarma, 

Son of late Abani Sarma, 

Resident of New Market, Rangia, 

P.O. - Rangia, District- Kamrup, Assam, 

Pin- 7813.54. 

APPLICANM 

-Versus- 

The Union of India 

Represented by the General Manager, 

North East Frontier Railways, 

Maligaon, Guwahati- 781011, Assam. 

The Chief Commercial Manager, 

North East Frontier Railways, Maligaon, 

Guwahati- 781011, Assam. 

The Divisional Manager(commercial)., 

N.F. 	Railway, . Rangia, 	P.O & 	Dist- 

Rangia, Assam- 781354. 

The Station Superintendent, Tangla, 

Railway Station, N.F. Railway.  

PE$PONDENTØ 

DETAILS OF APPLICATION 

1. PARTICULARS OF THE ORDER(S) AGAINST WHICH THE APPLICATION 
IS MADE: 

The present application is directed against the impugned orders 

dated 03.04.07, 24.07.07, 15.11.07 and 25.06.09 and it is also 

directed against the inquiry proceeding pursuant to which the 

above impugned orders have been issued. (Annexure- 6, 8, 10 & 131 

o(QP 	K9 
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I 
jURISDICTION OF THE TRIBUNAL: 

The applicant further declares that the subject matter of the 

instant application is well within the jurisdiction of the 

Hon'ble Tribunal. 

LIMITATION: 

The, applicant further declares that the application is within the 

limitation period prescribed under Section 21 of the 

Administrative Tribunals Act, 1985. 

FACTS OF THE CASE: 

4.1 	That the applicant is a citizen of India and a 

permanent resident of the •above mentioned place and as such 

entitled to all rights, protections and privileges as guaranteed 

under the Constitution of India. 

4.2 	That the applicant joined the service in the year 1981 

under the respondents as Gangman. In the year 1994 he was 

promoted to the post of Commercial Clerk. Thereafter, he was 

promoted to the post of Sr. Commercial Clerk (in short Sr. C.C.) 

in the year 1999. It is stated that since the date of his joining 

he. is discharging his duties to the satisfaction of all concern. 

4.3. 	That the applicant begs to state that in the year 2005 

while he was serving as Sr. C.C. at Tangla, a charge sheet was 

issued to him under Memo No. C/421/RNY/VIG/STAFF-4 dated 17.06.05 

bearing two articles of charges. The allegation leveled against 

the applicant vide Article -I charge is that on 14.11.2004 he 

demanded and accepted Rs. 20/- (rupees twenty only) in excess 

than that of actual fare while allotting a reservation from Road 

side quota to TNL station by 4055 DN of 23.11.2004 Ex- TNL to 

DLI. Again the allegation under Article- II charge is that the 

applicant on 14.11.2004 committed an act of misconduct in as much 

as he produced his Govt. case of Rs. 8957/- against Rs. 8878/-

i.e. Rs. 79/- excess than that of his actual Govt. cash. 

Thereafter, the respondents directed the applicant to submit his 

written statement of defense within ten days of receipt of the 

charge sheet. 

Kqc 
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A copy of the charge sheet dated 17.06.05 is 

annexed herewith and marked as NNEX- 1. 

4.4 	That immediately on receipt of the charge sheet the 

applicant submitted his written reply. The applicant in the said 

reply categorically denied the charges leveled against him. The 

applicant while denying the charges stated the actual factual 

position of the case. The applicant while denying the Article- I 

charge stated that on 14.11.2004 one person approached the 

applicant for reservation of one berth in 3 tire sleeper against 

TNL quota by 4055 DN Ex. TNL to DLI of 20.11.2004. The applicant 

checked up the reservation register and found that the berth was 

available and accordingly handed over a requisition slip to the 

said person. After filling up of the requisition slip the person 

returned it to the applicant and the applicant issued the journey 

cum reservation tickets and asked the person to pay Rs. 505 

towards the charge. Thereafter, the person gave the applicant a 

rolled bundle of G.C. Notes and before the applicant could count 

the G.C. Notes the person ran away from the booking window. On 

being counted the applicant found that there was Rs. 525/- i.e. 

Rs. 20 extra than the charges payable. The applicant immediately 

came out of the counter to locate the person to refund him the 

excess money, however the person disappeared from the station. 

Thereafter, the applicant informed the said fact to the Station 

Master, in charge and the station master assured him that the 

excess amount of Rs. 20 paid by the person will be adjusted as 

per Rules. On his return from the Station Master some persons 

approached the applicant and identified themselves to be 

vigilance officials and conducted the raid. Hence, in the entire 

incident the action of the applicant was bonafide and there was 

no misconduct involved in the case. 

The applicant while replying to the Article- II charge 

stated that at the time of issuing tickets to the passengers some 

coins are necessary for refunding the balance to the passengers 

because the passengers hardly pay the exact amount for the 

running ticket. Therefore, to overcome such a situation it is the 

practice to take coins from a pan shop adjacent to the station in 

the morning and refund him in the evening. On 14.11.04 the 

applicant collected coins worth Rs. 80/- from the pan shop at 
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around 7 a.m. to meet the convenience of the passengers. 

Therefore, when the vigilance team conducted the raid coins to 

the tune of Rs. 52/- was available in the counter and on that 

basis the Article- II charge was framed. It is stated that 

collecting of coins from the pan shop to meet the convenience o 

the passengers was a normal practice to run the railway service 

smoothly. Hence, there was no ill motive behind such action and 

it can not be termed as misconduct. 

A copy of written statement of defense is 

annexed herewith and marked as ANNEXURE- 2. 

4.5. 	That the applicant begs to state that the respondents 

appointed one Sri Sisir Sengupta as inquiry officer and one Sri 

Ranjit Das as presenting officer to conduct the departmental 

inquiry against the applicant. Accordingly inquiry proceeding 

started and the preliminary hearing took place on 11.08.05. 

Thereafter, regular hearing took place on 29.08.05, 06.10.05, 

27.10.05 and last regular hearing took place on 28.10.05. On 

08.11.05 the defense counsel submitted his defense brief. 

Thereafter on 30.11.05 the inquiry officer submitted his inquiry 

report holding Article-I charge to be partially proved and 

Article- II charge to be proved. It is worthwhile to mention here 

that, although the inquiry, report was dated 30.11.05, however it 

was communicated to the applicant on 18.03.06. 

A copy of the defense brief dated 08.11.05 

and inquiry report dated 30.11.05 is annexed 

herewith and marked as NNEXURE- 3 and 4. 

4.6 	That the applicant begs to state that the Railway 

Vigilance Manual in Para 704 and 705 provides for the procedure 

prescribed for laying a trap to safeguard the interest of 

officials. For the sake of convenience the relevant portion of 

Para 704 and 705 is quoted below for ready reference: 

"704. Trap- 

(i)-(iv) 	* 	* 	* 	* 

(v) 	When laying a trap, the following important points have to be kept In 
view: 

cw 	k99 
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Two or more independent witnesses must hear the conversation, 

which should establish that the money was being passed as Illegal 

gratification to meet the defense that the money was actually received as a 

loan or something else, if put up by he accused. 

The transaction should be within the sight and hearing of two 
independent witnesses. 

There should be opportunity to catch the culprit red-handed 

immediately after passing of the illegal gratification so that the accused 

may not be able to dispose it of. 

The witnesses selected should be responsible witnesses who have 

not appeared as witness in earlier cases of the department orthe police and 

are man of status, considering the status of the accused. It is safer to take 

witnesses who are government employees and of other department. 

After satisfying the above condition, the investigating officer 

should take the decoy to the SP/SPE and pass on the information to him 

for necessary action. If the office of the SP, SPE is not nearby and 

immediate action is required for laying the trap, the help of the local police 

may be obtained. It may be noted that the trap can be laid only by an office 

not below the rank of Deputy Superintendent of Local Police. After the 

SPE or local police official have been entrusted with the work, all 

arrangements for laying trap and execution of the same should be done by 

them. All necessary help required by them should be rendered. 

	

(vi)—(vii) 	* 	 * 	* 	* 	* 

705. Departmental Traps- 	For departmental traps, the following 
instructions in addition to those contained under Para 704 are to be followed: 

	

(a) 	The investigation officer/ inspector should arrange two gazette 

officers from Railways to act as independent witnesses as far as possible. 

However, in certain exceptional cases where two Gazetted officers are not 

available immediately, the services of non-gazetted staff can be utilized. 

All employees, particularly, Gazetted officers, should assist and 

d'cp 
	

iq, 
	witness a trap whenever they are approached by any officer or branch. The. 
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Head of Branch should detail a suitable person or persons to be present at 

the scene of trap. Refusal to assist or witness a trap without a just cause/ 

without sufficient reason may be regarded as a breach of duty, making him 
liable to disciplinary action. 

(b) 	The decoy will present the money which he will give to the 

defaulting officer/ employee as bribe money on demand. A memo should 

be prepared by the investigating officer!inspector in the presence of the 

independent witness and the decoy indicating the numbers of the GC notes 

for legal and illegal transactions. The memo, thus prepared should bear the 

signature of decoy, independent witnesses and the investigating 

officer!Inspector. Another memo, for returning the GC notes to the decoy 

will be prepared for making, over the GC notes to the delinquent employee 

on demand. This memo should also contain signatures of decay, witnesses 

and investigating officer! Inspector. The independent witnesses will take 

up position in such a place wherefrom they can see the traction and also 

hear the conversation between the decoy and the delinquent, with a view 

to satisfy themselves that the money was demanded, given and accepted as 

bribe a fact to which they will be deposing in the departmental proceeding 

at a later date. After the money has been passed on, the investigating 

officer! Inspector should disclose the identity and demand, in the presence 

of the witnesses, to produce all money including private, and bribe money. 

Then the total money produced will be verified from relevant records and 

memo for seizure of the money and verification particulars will be 

prepared. The recovered notes will be kept in an enveloped sealed in the 

presence of the witness, decoy and the accused as also his immediate 

superior who should be called as a witness in case the accused refuses to 

sign the recovery memo, and sealing of the notes in the envelope. 

(c)—(d) 	* 	* 	* 	*' 

It is stated that the entire trap was arranged in clear 

violation of the procedure prescribed under Para 704 and 705 of 

the Railway Vigilance Manual. In the instant case only 1 (one) 

eye witness was present who was a Head Constable/RFP, whereas 

Para 704 and 705 provides for two or more independent witnesses 

or Gazetted officers to witness the trap. Again the independent 

witness i.e. Head Constable/RPF in his cross examination admitted 

Q(Qm4 1Qç fQ4 
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that he is a person of short hearing and was at a distance of 15 

feet from the decay. It is further stated that the trap laid by 

the members of the RPF was a pre-arranged trap. It is therefore, 

not a case which can be said to be an exceptional case where two 

Gazetted officers as independent witness could not be made 

available. Hence, no reasonable person could come to a conclusion 

that the Head Constable/RPF heard the conversation between the 

decoy and the applicant. Therefore, the entire inquiry is 

vitiated by procedural lapses leading to perversity in the 

findings of the inquiry officer. 

The applicant craves leave of the Hon'ble Court to 

produce the copy of relevant rules of Railway Vigilance Manual at 

the time of hearing of the case. 

	

4.7 	That the applicant begs to state that the inquiry 

officer without assigning any valid reason hold the Article- I 

charqe to be partly proved. The inquiry officer in Para 6.12 of 

the inquiry report under the head 'Analysis of Charge' has 

categorically stated that the demand of Rs. 20/- (rupees twenty) 

excess by the charge official is not established. Therefore, when 

the inquiry officer is convinced that the charges officer did not 

demand the excess money, in such a situation the findings 

recorded by the 1.0. that the Article- I charge is partly proved 

is totally perverse. 

	

4.8 	That the applicant begs to state that with regard to 

Article- II charge the inquiry officer failed to take into 

consideration the fact that coins were taken from the nearby Pan 

Shop for the convenience of the passengers and for the smooth 

functioning of the railway service. There was no misconduct 

involved in the matter. The Station Superintendent, Tangla, N.E. 

Railway, Sri Rameswar Singh also admitted in his deposition that 

such arrangement was within his knowledge and it was done for the 

smooth running of the railway service. However, the inquiry 

officer failed to take into consideration the statement of 

Station Superintendent and stated the explanation of the 

applicant to be an after thought without assigning any reason. 

Therefore, the inquiry officer took into consideration irr1evant 

facts and failed to take into consideration relevant facts while 
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holding the Article- II charge to be proved. Hence, the findings 

recorded by the inquiry officer are perverse being based on no 

evidence. 

	

4.9 	That the applicant begs to state that inquiry officer 

failed to take into consideration the statement made by Sri 

Rameswar Singh, SS/TNL on 10.07.05. In his statement Sri Singh 

admitted that after receipt of excess amount in the rolled bundle 

of G.C. Notes given by the decoy passenger, the applicant 

immediately came to him and he assured the applicant that excess 

amount will be deposited with the railway as railway cash against 

the requisition slip as a reference and when the claim will be 

submitted the matter will be settled. Therefore, the conduct of 

the applicant was bonafide and there was no misconduct involved 

in the case. Moreover, Sri Singh with regard to Article- II 

charge pertaining to the excess case of Rs. 52 has admitted 

during cross examination that the fact of taking of coins from 

the pan shop for the convenience of the passengers and smooth 

functioning of the railway service was well within his knowledge. 

However, the inquiry officer citing an instance of malafide did 

not take into consideration the statements of Sri Rameswar Singh, 

SS/TNL dated 10.07.05. It is stated that no reasonable person 

properly instructed in law could come to a conclusion of guilt of 

the applicant taking into consideration the facts and 

circumstances of the instant case. Hence, the findings of the 

inquiry officer are perverse being based on no evidence. 

A copy of the statement of Sri Rameswar 

Singh, SS/TNL dated 10.07.05 is annexed 

herewith and marked as NEXURE- 5. 

	

4.10 	That the applicant begs to state that immediately after 

the receipt of the inquiry report the applicant was served with 

an order issued under Memo No. C/409.RNY/SpL-CELL/06-2 dated 

03.04.07 by which the disciplinary authority imposed upon the 

applicant penalty of removal from service. It is stated that the 

disciplinary authority while imposing the penalty of removal from 

service has gone beyond the charge sheet dated 17.06.05 of the 

instant case and placed reliance on some past charges of the 

applicant. In the order imposing penalty dated 17.06.05 the 
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disciplinary authority recorded that earlier also there were 2 

DAR cases against the applicant and UOfl perusal of entire 
service record the applicant was removed from service. 

A copy of the order dated 03.04.07 is 

annexed herewith and marked as NEXURE- 6. 

4.11 	
That the applicant begs to state that the disciplinary 

authority disagreed with the findings of the inquiry officer and 

hold both the charges to be proved and imposed upon the applicant 

the penalty of removal from service. It is categorically stated 

that the disciplinary authority while disagreeing with the 

findings of the inquiry officer did not give any opportunity of 

hearing to the applicant to place his say in the matter. Hence, 

the law is well settled that the disciplinary authority must give 

notice to the delinquent officer in the event of disagreement 

with the findings of the inquiry officer. 

4.12 	
That the applicant begs to state that immediately after 

receipt of order imposing penalty dated 03.04.07 the applicant 

submitted an appeal dated 03.05.07 before the Divisional Railway 

Manager, N.F. Railway, Rangia categorically stating that the 

Divisional Commercial Manager is not the appointing and promoting 

authority of the applicant and therefore the Divisional 

Commercial Manager is not the appropriate authority to impose the 

penalty of removal from service dated 03.04.07. Only an officer 

in the rank of Divisional Railway Manager can impose a major 

penalty upon the applicant. Moreover, the disciplinary authority 

while imposing the penalty of removal from service upon the 

applicant solely relied on some past charges of the applicant 

instead of the present charges. The order of the disciplinary 

authority is non- speaking and cryptic. 

A copy of the appeal dated 03.05.07 is 

annexed herewith and marked as ANNEXUPE- 7. 

4.13 	
That the applicant begs to state that the appellate 

authority vide appellate order dated 24.07.07 reduced the penalty 

of removal from service to the penalty of compulsory retirement 

with full pensionary benefits. It is stated that the appellate 

authority while imposing the penalty of compulsory retirement 
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solely relied on the past charges of the applicant without giving 

any opportunity of hearing. The law is very clear that past 

illegalities need not be considered in departmental proceedings. 

Moreover, the appellate authority failed to give reasons while 

confirming the views of the disciplinary authority and hence on 

this score alone the entire departmental proceeding vitiates. 

A copy of the appellate order dated 24.07.07 

is annexed herewith and marked as NEXURE- 8. 

4.14 	That the applicant begs to state that being aggrieved 

by the impugned appellate order the applicant submitted a 

revision petition dated 27.07.07 before the Chief Commercial 

Manager, N.F. Railway, Maligaon. The applicant in his revision 

petition categorically stated that no opportunity was given to 

the applicant by the disciplinary as well as the appellate 

authority while placing reliance on the past charges of the 

applicant in passing the order of removal and compulsory 

retirement respectively. Therefore, the denial of opportunity to 

place his say in the matter has caused serious prejudice to the 

applicant. It was also the categorical stand of the applicant 

that the appellate authority failed to take into consideration 

the fact that Divisional Commercial Manager is not the competent 

disciplinary authority of the applicant and has got no power to 

impose a major penalty. Moreover, the applicant stated that the 

inquiry officer failed to take into consideration the statement 

made by Sri Rameswar Singh, SS/TNL on 10.07.05. In his statement 

Sri Singh admitted that after receipt of excess amount in the 

rolled bundle of G.C. Notes given by the decoy passenger, the 

applicant immediately came to him and he assured the applicant 

that excess amount will be deposited with the railway as railway 

cash against the requisition slip as a reference and when the 

claim will be submitted the matter will be settled. Therefore, 

the conduct of the applicant was bonafide and there was no 

misconduct involved in the case. Hence, finding of the inquiry 

officer is unfounded, perverse and no reasonable person properly 

instructed in law could come to a conclusion of guilt of the 

applicant. 

O(Pyqr, oz9 	)qjQ74 
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A copy of the revision petition dated 

27.07.07 is annexed herewith and marked as 

ANNEXURE- 9. 

	

4.15 	That the applicant begs to state that by an order dated 

15.11.07 the Divisional Railway Manager (Commercial), N.F. 

Railway, Rangia upheld the order imposing penalty of compulsory 

retirement of the appellate authority. It is stated that the DRM 

(C)/NFR/RNG is not the appropriate authority to pass the review 

order. Moreover, the reviewing authority failed in totality to 

consider the review petition filed by the applicant. The law is 

very clear that if the final orders passed by the disciplinary 

authority and the appellate authority do not contain the reasons 

on the basis whereof the decision communicated by that order 

reached it is liable to be set aside and quashed. Therefore, the 

review order is non- speaking, cryptic and defective and liable 

to be set aside and quashed. 

A copy of the order review order dated 

15.11.07 is annexed herewith and marked as 

ANNEXURE- 10. 

	

4.16 	That the applicant begsto state that challenging the 

impugned orders dated 03.04.07, 24.07.07 and 15.11.07 the 

applicant approached the Hon'ble Central Administrative Tribunal, 

Guwahati Bench by way of filing O.A. No. 309/07. The Hon'ble 

Tribunal vide order dated 27.03.09 was pleased to hold that 

reviewing authority has not at all considered the grounds taken 

in the memo of revision and the proportionality of punishment and 

set aside the quashed the impugned revision order dated 15.11.07 

remanding back the matter to the reviewing authority to 

reconsider the revision petition of the applicant by passing a 

reasoned and speaking order. Accordingly, the applicant submitted 

a communication dated 30.04.09 communicating the order passed by 

the Hon'ble Tribunal. 

A copy of the order dated 27.03.09 passed in 

O.A. No. 309/07 and communication dated 

30.04.09 are annexed herewith and marked as 

ANNEXURE- 11 and 12. 

tcA4 )wc kQ'))9 
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4.17 	That the applicant begs to state that as per the 

direction of the Hon'ble Court the reviewing authority upon 

reconsideration of the matter passed the impugned order dated 

25.06.09 upholding the order imposing penalty of compulsory 

retirement passed by the appellate authority. It is categorically 

stated that the reviewing authority while reconsidering the 

matter failed to appreciate the materials placed on record i.e. 

the statement made by Sri Rameswar Singh, SS/NFR/TNL dated 

10.07.05 which clearly goes to show the bonafide and fairness of 

the applicant. Moreover, the reviewing in reconsidering the 

matter failed in totality in appreciating the fact that order 

imposing penalty of removal from service dated 03.04.07 was 

passed by an incompetent authority and the review order dated 

15.11.07 has been passed by the DRM (C), N.F.Rly, MLG which is 

not the appropriate authority to pass the review order. However, 

in the order dated 25.06.09 the reviewing authority again while 

upholding the charges to be proved placed due consideration of 

the past charges of the applicant. Therefore, no opportunity was 

given to the applicant to place his say in the matter and which 

has cause gross prejudice to the applicant in clear violation of 

Article 14 and 16 of the Constitution of India. 

A copy of the order dated 25.06.09 is 

annexed herewith and marked as NEXURE- 13. 

	

4.18 	That the order imposing penalty of compulsory 

retirement dated 24.07.07, review order dated 15.11.07 and 

25.06.09 does not disclose any reason as to how the charges 

against the applicant have been proved. The impugned orders are 

cryptic, brief and it ex-facie showed non consideration of 

relevant details in the proceeding. The order imposing penalty 

only gives the details of the charges while holding the charges 

to be proved with out furnishing any cogent reason. Hence, the 

impugned order imposing penalty is a non-speaking order and not 

sustainable in law. 

4.19 	That the satisfaction of the appellate authority, 

disciplinary authority and the reviewing authority on the 

applicant being guilty of both the charges is not based on any 

evidence. The orders dated 24.07.07, 15.11.07 and 25.06.09 of the 
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appellate authority as well as reviewing authority did not 

discuss anything for proving the guilt of the applicant in both 

the charges. However, the both the authorities while holding the 

charges to be proved solely relied on the past charges of the 

applicant wherein no opportunity was given to the applicant to 

place his say in the matter. Moreover, inquiry officer, 

disciplinary authority, the appellate and reviewing authority 

failed to appreciate the statements made by Sri Rameswar Singh, 

SS/NFR/TNL on 10.07.05, which clearly establishes the innocence 

of the applicant causing gross violation natural justice. Hence, 

on this score alone the impugned orders 24.07.07, .15.11.07 and 

25.06.09 is liable to be set aside and quashed 

	

4.20 	
That the applicant files this application bonafjde for 

securing the ends of justice. 

5. GROUNDS FOR RELIEF(S) WITH LEGAL PROVISIONS: 

	

5.1 	
Because the disciplinary authority as well as the 

appellate authority while issuing the orders dated 03.04.07 and 

24.07.07 took into consideration some past charges and/or 

extraneous grounds which do not form part of the memorandum of 

charge dated 17.06.05. It is stated that the penalty of 

compulsory retirement was imposed primarily basing on the 

previous record of the applicant for which he was never given any 

opportunity to place his say. No opportunity was given to the 

applicant to place his say in the matter with regard to those 

facts which has caused serious prejudice to the defense of the 

applicant. The law is very clear that there is requirement of 

notice if past charges are taken into consideration in imposing 

major penalties. However the disciplinary authority denied the 

applicant the said opportunity causing gross violation of natural 

justice and serious prejudice to his defense. Hence, on this 

ground alone the impugned order imposing penalty is required to 
be set aside and quashed. 

5.2 	
Because the entire Trap was arranged in clear violation 

of the provisions mentioned in 
Rule 704 and 705 of the Railway 

Vigilance Manual 
which are mandatory provisions for conducting a 

trap. 
The Rule 704 and 705 provides for two or more independent 
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witnesses or Gazetted officers to witness the Trap, whereas in 

the instant case only one witness was present who happened to be 

a Head Constable/RPF and an •interested witness. As per Para 704 

the transaction should be within the sight and hearing of two 

independent witnesses and in the present case the independent 

witness i.e. Head Constable/RPF in his cross examination admitted 

that he is person of short hearing and was at a distance of 15 

feet from the decoy. Moreover, the trap laid down was a pre-

arranged trap. Therefore, it is not a case which can be said to 

be an exceptional one where 2 (two) Gazetted officers as 

independent witness were not available. No reasonable person 

properly instructed in law can come to the conclusion of guilt of 

the applicant relying on the statement of the independent 

witness. Therefore, the entire enquiry proceeding is vitiated for 

violation of natural justice. Hence the entire enquiry report is 

devoid of any substance and cannot form a basis for imposing 

penalty on the applicant because law is very clear that the 

departmental enquiry is not an empty formality. 

	

5.3 	Because the Divisional Railway Manager is the 

appointing and promoting authority of the applicant. Therefore, 

Divisional Commercial Manager is not the appropriate authority 

imposing the penalty dated 03.04.07. Hence, the order dated 

03.04.07 was issued without any authority and is liable to be set 

aside and quashed. 

	

5.4 	Because the inquiry officer in his inquiry report hold 

the Article- I charge to be partly proved and Article- II charge 

to be proved. However, the disciplinary authority in the order 

imposing penalty dated 03.04.07 hold both the charges to be 

proved. Therefore, the disciplinary authority was in disagreement 

with the findings of the inquiry authority and there arises a 

mandatory requirement of issuing notice to the applicant to place 

his say in the matter. However, in the instant case no such 

opportunity was given to the applicant causing serious prejudice 

to the applicant. Hence, on this score alone the entire inquiry 

procedure vitiates and liable to be set aside and quashed. 

fQ 11 1cc$s 
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5.5 	Because the inquiry officer failed to take into 

consideration the statements made by Sri Rameswar. Singh, •SS/TNL 

on 10.07.05. In his statement Sri Singh admitted that after 

receipt of excess amount in the rolled bundle of G.C. Notes given 

by the decoy passenger, the applicant immediately came to him and 

he assured the applicant that excess amount will be deposited 

with the railway as railway cash against the requisition slip as 

a reference and when the claim will be submitted the matter will 

be settled. Therefore, the conduct of the applicant was bonafide 

and there was no misconduct involved in the case. It is stated 

that no reasonable person properly instructed in law could come 

to a conclusion of guilt of the applicant taking into 

consideration the facts and circumstances of the instant case. 

Hence, the findings of the inquiry officer and the satisfaction 

of the disciplinary, appellate and reviewing authority are 

perverse being contrary to the evidence available on record. 

Hence, on this score alone the entire proceeding vitiates and the 

impugned orders are liable to be set aside and quashed. 

5.6 	Because the reviewing authority on recOnsideration of 

the matter passed the order dated 25.06.09 upholding the order 

imposing penalty of compulsory retirement passed by the appellate 

authority. It is categorically stated that the reviewing 

authority while reconsidering the matter failed to appreciate the 

materials placed on record i.e. the statement made by Sri 

Rameswar Singh, SS/NFR/TNL dated 10.07.05 which clearly 

establishes the bonafide and fairness of the applicant. Moreover, 

the reviewing in reconsidering the matter failed in totality to 

appreciating the fact that order imposing penalty of removal from 

service dated 03.04.07 was passed by an incompetent authority and 

the review order dated 15.11.07 has been passed by the DRM (C), 

N.F.Rly, MLG which is not the appropriate authority to pass the 

review order. However, in the order dated 25.06.09 the reviewing 

authority again while upholding the charges to be proved 'placed 

reliance on the past charges of the applicant causing serious 

prejudice to the applicant and violation of Article 14 and 16 of 

the Constitution of India. Hence, the impugned orders are bad in 

law and liable to be set aside and quashed. 

k:d, 
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5.7 	Because the order imposing penalty of compulsory 

retirement dated 24.07.07, review order dated 15.11.07 and 

25.06.09 does not disclose any reason as to how the charges 

against the applicant have been proved. The impugned orders 

therefore, are arbitrary being passed in total non application of 

mind. 

5.8 	Because by applying the test of preponderance of 

probability no reasonable person can arrive at a finding that the 

applicant is guilty of both the charges. Hence the orders of the 

disciplinary, appellate and reviewing authority holding the 

applicant to be guilty of both the article of charges are 

unreasonable and not liable to be sustained. 

5.9 	Because the disciplinary authority in the present case 

did not apply its independent mind and was guided by the cryptic 

and sketchy report of the Inquiry Officer. Since the mind of the 

disciplinary as well as appellate authority was made up, it 

failed to consider the relevant evidence available on record and 

relied on irrelevant aspects and thus made a serious error of law 

and fact in holding the applicant guilty of the charges and 

imposing upon him major penalty. 

5.10 	Because from the sequence of events it is clear that 

the order imposing penalty has been passed with the sole purpose 

to harass the applicant and make his service life miserable. The 

disciplinary authority was predetermined and the entire enquiry 

process was an empty formality. Hence on this ground alone the 

order of penalty is liable to be quashed. 

The applicant craves leave of the Hon'ble Court to advance 

more grounds both legal and factual at the time of hearing of 

this case. 

6. DETAILS OF THE REMEDIES EXHAUSTED: 
That the applicant declares that he has exhausted all the 

remedies available to him and there is no alternative remedy 

available to him. 

waphh4 	9 
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7. MATTERS NOT PREVIOUSLY FILED OR PENDING IN ANY OTHER 

COURT: 

The applicant further declares that he has not filed any 

application, writ petition or suit regarding the grievances in 

respect of which this application is made, before any other court 

or any other bench of the Tribunal or any other authority nor any 

such application, writ petition or suit is pending before any of 

them. 

8. 	RELIEF(S) SOUGHT FOR: 

8.1 	To quash and set aside the appellate Order imposing penalty 

of compulsory retirement dated 24.07.2007 and review orders dated 

15.11.07 and 25.06.09 directing reinstatement of the applicant 

with all the consequential service benefits. 

8.3 Cost of the application. 

8.4 pass any such order/orders as Your Lordships may deem fit 

and proper. 

9. INTERIM ORDER PAYED FOR: 

The applicant prays for an interim order of early disposal 

of the present original application. 

10. 	The application is filed through Advocates. 

11. PARTICULARS OF THE IPO: 

IPO No. 	 : 3q 6 

Date of Issue 	: 

Issued from 

Payable at 	: 	Guwahati 

12. LIST OF ENCLOSURES: 

As stated in the Index. 

Av'vn; 7çcç lcw-." , 	
Verification 
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VERIFICATION 

I, Sri Laxmj Kanta Sarma, son of late Abani Sarma, aged 
about 

, resident of New Market, Rangia, P.O. 
- Rangia, 

District- Karnrup, Assam, pin- 781354, do hereby solemnly affirm 

and verify that the statements made in the accompanying 

application in paragraphs 4.1, 4.2, 4.6, 4.7, 4.8 1  4.11, 4.18 and 
4.19 are true to my knowledge, those made in paragraphs 4.3, 4.4, 

4.5, 4.9, 4.10, 4.12, 4.13, 4.14, 4.15, 4.16 and 4.17 being 

matters of records are true to my information derived there from 

and the grounds urged are as per legal advice. i have not 

suppressed any material fact. 

And I sign this verification on this the 121L day of August, 
2009 at Guwahatj. 

Ow"i J(ct'~)4 D"'Zs;'Q~ 

APPLICANT 



THE RAILWAY SERVANTS (DISCIPLINE & APPEAL) RULES, 1968 

STANDARD FORM NO.5 

• - 	 Standard Form of Charge-sheet 

[Rule 9 of Railway Servants (Discipline and appeal) Rules, 1968] 
/ 	 •1 

(Name of Railway administration) 	 12 	2009 
.... LW... 

(placeofissue)ktN ...>A Dat d......L9 ......... 

MEMORANDUM 

The PesidentJRaiiwa J3oardlundersigned propose(s)  to hoJd an inquily against Shri 
..Cc,/TivLnnder Rule 9 of Railway Servants (Discipline and 

Appeal) Rules, 1968. The substance of the imputations of misconduct and misbehaviour in 
respect of which the inquiry is proposed to be held is set out in the enclosed statement of articles 
(Annexure-I). A statement of the imputations of misconduct or misbehaviour in support of each 
article of charge is enclosed (Annexure-Il). A list of documents by which and a list of witnesses 
by whom, the articles of charge are proposed to he sustained arc also enclosed (Annexure-Ill & 
IV). Further, copies of documents mentioned in the list of documents, are per annexure-Ill are 
enclosed. 

Shri-krk. I 	9(7YfrO\ .SY(C.s  ereby informed and if he so desires, he 
can inspect and take extracts from the d enlioned in the enclosed list of documents 
(Annexure-lIl) at any time during office hours within ten days of receipt of this memorandum. 
For this purpose he should contact ..............................immediately on receipt of this 
memoTaridum. 

Sli)V .. (C/TN_j fijrtJer j4 that 	may if he so 
desires, take the assistance of another t/an official of Railway Trade Union (who 
satisfies the requirements of Rule 9(13) of the Railway Servants (Discipline and Appeal) Rules, 
1968, and Note I and/or Note 2 thereunder as the case may be) for inspecting the documents and 
assisting him in presenting his case before the Inquiring Authority in the event of an oral inquiry 
being held. For this purpose, he should nominate one or more persons in order of preference. 
Before n9minating the assisting Railway servant(s) or Railway Trade Union Official (s), Shri 

should obtain an undertaking from the nominee(s) that the 
(they) is (are) willing to assist him during the disciplinary proceedings. The undertaking should 
also contain the particulars of other case(s) if any, in which the nominee(s) had already 
undertaking to assist and the undertaking should be furnished to the undersigned/General 
Manger.......................................................................Railway alongwith the 
nomination. 

ShriL&X'vwt. . .......... 	 Is hereby directed to submit to the 
undersigned (through General Manager ............ .Railway) a written statement of his defence 
(which should reach the said General Manager) within ten days of receipt of this Memorandum, 
if he does not require to inspect any documents for the preparation of his defence, and within ten 
days after completion of inspection of documents if he desires to inspect documents, and also 

(a) to state whether he wishes to be heard in person; and 

Ac-i. 



IC) 
(b) to furnish the names and addresses of the witnesses if any, whom he wishes to call in 

support of his defence. 

siuiin.,.kck..,Sccfrt 4 L...is informed that an inquiry will be 
held only is respect of those articles of charge as are not admitted. He should, therefore, 
specifically admit or/deny each article of charge. 

Shr-)N ..... J'&Mv'.& ...
YCC.h.. --is further informe4 that if he does 

not submit his written statement of defence within the period specified in pam 2 or does not 
appear in person before the inquiring authority or otherwise fails or refuses to comply with the 
provisions of Rule 9 of the Railway Servants (Discipline and Appeal) Rules, 1968, or the 
orders/directions issued in pursuance of the said rule, the inquiring authority may hold the inquiry 
cx parte. 

The attention of Shrit 	 is invited to 
Rule 20 of the Railway Servant (Conduct) Rules, 1966 under which to Railway servant shall 
bring or attempt to bring any political or other influence to bear upon any superior authority to 
further his interests in respect of matter pertaining to his service under the Government. If any 
representation is received on his behalf from another perso in r e of any nWtter  ealt within 
these proceedings, it will be presumed that ShriL&...... . is 
aware of such a representation and that it has been made at his instance and action will be taken 
against him for violation of Rule 20 of the Railway Servants (Conduct) Rules, 1966. 

The receipt of this Memorandum may be acknowledged. 
4çJ4 
%rpi4 J) 

•blVL. C&1MNkGk 
(By order a&I Mhe ñalneof the 'President] 

'(1gtture) 
Name and designation of competent 

authority. 

Ends: I 
I(T"AA-00 

(9 S h r i 	 . 	IT1L-fDesignation) 

()C/ML ... (t..9.y:/)ML4 ..... (Place)  

Copy to Shri ............................................................(name and designation of the 
leuding authority) for information. 

Strike out whichever not applicable. 
* To be deleted if copies are given/not given with the Memorandum as the case may be. 

Name of the authority. (This would imply that whenever a case is referred to the disciplinary 
authority by the Investigation Authority or any authority who are in the custody of the listed 
documents or who would be arranging for inspection of the document or to enable that authority 
being mentioned in the draft memorandum). 
Where the President is the Disciplinary Authority. 
To be retained wherever applicable President or the Railway Board is the competent authority. 
To be used wherever applicable - Note to be inserted in the copy sent to the Railway servant. 

/ 
/ 

/ 
12 	[.(J(. 
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Pre Check Memorandum 	14.11.04 

to inform the Vigilance teams 
about the transactiDn immediate  
The G.C.notes numbers are as given below:- 

5 (five) Hundred Rupee G.C. Note bearing number 8BT 
400268, 6RK 261887, 5CV 994465, 4GG 309006 and 
7GD029034 

1 (one) fifty Rupees G.C.Note bearing No.6NN 413675 
1 (one) Twenty Rupee G.C.Note bearing No.2413 889329 
3 (three) Ten Rupee G.C.Note bearing No.41 H 864095 

56C 863581 and 05D 280511 
1 (one) five Rupee G.C.Note bearing No. 16G 175610 

Sd/- 	Sd/- 	Sd/- 	Sd/- 
T.Mangba 	L.C.Bayan 	A.K.Debnath 
B.C. Mushahai-y 
Decoy 	I/witness 	 Cv 

• 	 :.F:7'. 
"•, •,, 	.• 

/ 	u, 	. 

The following GC Notes have been taken over to 
conduct a decoy check at Tangla Booking was Reservation 
office on 14.11.04 and handed over to T Mangba 
CD/Enquiiy/RPFfMJJJ who will act as decoy in presence 
of Sn U.C. Bayan HDCBIEnCOY/RPF/MLG who will act as 
independent witness. The decoy was strictly instructed not 
tohandover any 
i/wi 

•0 
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POST CHECK MEMORANDUM 	14.11.04 

On receipt of source information that the Boarding 
staff of Tangla station are in the habit of taking excess 
money while allowing reservation from Road Quota of TNL 
station. To apprehend the Sr.H indulge in such corrupt 
practice a decoy check was conducted on 14.11.04 and 
during check one Sn Laxmi Kanta Sarma Sr.CC/TNL was 
apprehend while allowing reservation from TNL to Delhi 
whose actual fare was Rs.505/- but demanded and 
accepted Rs.525/- i.e. excess of Rs.20/-. 

Before conducting the check a pre check memo was 
prepared depicting some G.C.Note number thereon and 
obtained signed from both decoy and independent 
witness. These notes were handed over to decoy T.Mangba 
to use in the decoy check. 

At about 12.20 hours decoy T.Mangba approached 
the counter of TNL reservation where Sri L.K.Sarma was 
performing duty. Independent witness Sri L.C.bayan was 
also there nearby. Decoy approached L.K.Sarma for a 
reservation to Delhi from TNL on 23.11.04 by 4055 DN in 
Sleeper class. And then he filled up the Requisition from 
as given by Sri Sarma. Decoy T.Mangba filled up the 
requisition and forwarded to Sn Sarma. Sn Sarma then 
demanded Rs.525/- (five hundred twenty five) and Decoy 
handed over then Rs.525/- from the money which he was 
given through the pre check.... Thus Sri Sarma demanded 
and after transaction over independent witness Sri 
L.C.Bayan informed the Vigilance team who were already 
there near to the Station. The vigilance team then rushed 
to the Booking office/TN where Sn L.K.Sarma was found 
working. The SS/TNL Sn Rameswar Smgh was called to 
assist check and vigilance team then started check. Sri 
L.K.Sarma was asked to close his DTC calculating all 
booking done by him during his duty hours. 

There after the Private cash and Govt. cash of Sri 
L.K.Sarma Sr.CC/TNL was checked. He declared his 
P/Cash Rs.52/- and produced Rs.52/-. His Govt. cash 
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was Rs.9528/- including voucher Rs.650/-. 
excluding the voucher value Rs.650/- he produced 
Rs.8957/- as cash. His Govt. cash should be s.8878/-
excluding the voucher Rs.650/- But he produced 
Rs.8957/- i.e. Rs.79/- was excess in Govt. cash. He was 
asked to prepare the cash declaration and he prepared the 
same in the proforma given to him by vigilance team. 

Thereafter the Pre check memo was shown to 
SS/TNL Sri R.Singh and Sri L.K.Sarma and obtained 
signature from them SS/TNL Sri R.Singh was requested to 
tally the G.C.Notes of Govt. Cash of Sn Sarma in presence 
of him (Sarma). Sri Singh tallied the G.C.Notes of Govt. 
cash and during tally the G.C.Notes number - 

5 (five) one hundred Rupee found as 6RK 261857, SCV 
994465, 4GG 309006, 8BT 400268 and 7GD 029034 

2 (two) Ten Rupee G.C.Note found as 56 C 863581 and 
41 H 864095 

1 (one) five Rupee G.C.Note found as 16G 175610 
which were exactly tallied with the G.C.Notes recorded in 
the Pre check memorandum. 

The total value of Reservation ex TNL to DLI is 
Rs.485 + 20 = Rs.505/- But here we recovered decoy 
money Rs.525/- (five hundred twenty five) from the Govt. 
cash of Sn L.K.Sarma, Sr.CCfTNL. 

The recovered amount Rs.525/- and the one sleeper 
class PCT No.00813 ex TNL to DLI with RT No.26406 and 
the reservation requisition slip which was used by the 
decoy were kept in a sealed cover in presence of SS/TNL 
Sri R.Singh and Sri L.K.Sarma Sr.CC/TNL and obtained 
signature in the cover. The actual value of the reservation 
from TNL to DLI Rs.505/- was given to Sri L.K.Sarma 
Sr.CC/TNL to made good his Govt. cash and advised him 
to deposit the excess amount as excess in booking. 

The signature of Sri R.Singh SS/TNL and Sri 
L.K.Sarma Sr.CC/TNL recorded in the Post Check 
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memorandum including the Vigilance team Sri 
A.K.Debnath Sr.V1/T/MLG and B.C. Musahary 
CVI/T/MLG. 

Sd/- 	 Sd/- 	 Sd/- 
Sri Rameswar Singh 	L.K.Sarma 

A. K. Debnath 
SS/TNL 	 Sr.CC/TNL 
Sr.VL/T/MLG 
14.11.04 	 14.11.04 	14.11.04 

Sd/- 
B.C.Masahary 
CVI/T/MLG 
14.11.04 

Centras AdrninMTi'9e TWur.' 

/ 	V  

t1 



Denomination 
1000xl 	= 1000 
500x3 = 1500 
100x39= 3900 
50x42= 2100 
20x3 = 60 
10x29= 290 
5x11= 55 

Coins = 52 

l4 S4U'4I1*) 3dWTi 
Centrai AdminIstvetvs Tr4bunat 

i1i,,ft 
Guwahati Bench 

12 AUC, 2009 
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Cash Declaration 	14.11.04 

 Name:- Laxmi Kanta Sarmah 
 Designation:- Sr.CC/TNL 
 Working Station:- Tangla 
 Duty hours: Continued from 18 hrs of 13.11.04 
 Pay scale:- 4500/- (4000/- to 6000/- 
 Date of birth:- 4.5.52 
 Date of appointment:- 01.01.81 
 Private casbjlec1ae 	-, 
 äW cash produced:- 52/ - 

 Govt. cash appr DTC:- 	(C - V = 8878 + 6501 = 
9528) 

 Govt. cash produced: 8957/- 
 Remarks:- Govt. cash excess Rs.79/- 

Total 	= 	8957 

Rupees eight thousand nine hundred fifty seven only 

Sd/- 
Lakhi Kanta Sarma 
Sr.CC/TNL 
14.11.04 
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Statement of Sri LC.Bayan HDCB/RPF/ERCOy/MLG who 
acted as independent WiiiiThdoY check 
conducted at TNL Booking office on 14.11.04 recorded at 
CVO/MLGs office on 16.11.04  

UtAI (QM/Rvr. 

I 	along 	with 	Sn 	Lohit 	Ch. 	Roy's 
H DCB/ ERCY/ RPF/ MLG 14.11.04 N. F. Rly/ vigilance Team 
went for Decoy Check. I was accompanied by my colleague 
T.Mangba DB/RPF/ERCy MLG. Before going for the check 
the vigilance officer noted down some number of currency 
notes in a pre-check memo and shown as and took our 
signature. After he delivered those currency notes to my 
colleague Sn T.Mangba and instructed us what we have to 
do during the checking. 

We went to the station as general public by bus. T 
Mangba approached the counter of Tangla Station at 
around 12.30_p.m for making a reservation and I was 
§tanding at a distant place from ere th. I heard tht th 
officer in the counter asked for Rs. 525/- for the ticket 
and accordingly T. Mangba delivered Rs. 525/- to him. 
Immediately, after that I informed the vigilance officers 
standing in other side of the station regarding the 
happening of the transaction and saw them forwarding 
towards the counter. 

Sd/- 

(Lohit Ch. Bayan) 

Q1rmf 	f 
) Cntri Ad 	 -t, 

12 AUG 2009 

:1 

Fnch 
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The Statement of Sn T. Mangba CB/RPF/ERCOY/MLG 
who acted as decoy in the decoy check conducted at TNL 
Booking office on 14.11.04 recorded at CVO/MLGs office 
on 16.11.04 

I T. Mangba CB/RPF/ERCOY/MLG gone for decoy check 
with the vigilance team on 14.11.04 along with my 
colleague Sn L.C. Bayan HDCB/RPF/ERCOy/MLG. 
Before going to check a pre check memorandum was 
prepared by the vigilance team depicting some numbers of 
G C Note and shown to us and took signature in it. 
Thereafter the money handed over to me to use in the 
check. 

We gone to Tangla Station in plain dress by 
bus. At about 12.20 hrs. I gone to the reservation counter 
of Tangla Station. Sn LC.BayalL was behrnd me. I asked 
for reservation ticket by 4055 DN EX TNL to DLI. I filled 
up the requisition form as given by the counter clerk. The 
counter clerk after preparing the ticket told me to give 
total Rs. 525/-. 1 handed over the money of Rs. 525/-
from the money which were given to me through pre check 
memorandum and left the counter. 

Sd!- 
Temsu Mongba, Contable 

ER-COY/ MLG 
16.11.04 

Seal 

(Divisional Commercial Manager) 
N.F. Rly/ Rangia 

Contra, Adrninstr.tIv. Trk,u. 

12 AUG 2009 

4V.lTIk 
Guwahati Bench 
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To 
The Dtvteionaj. Corunercialnna8 or 

Q1fl 

N ,Railw&y/ Raniya. / 
12 	2009 

Throught Proper chano1. 

Sir, 
Subz- Defence to SF- 5. 
Hat:- Your flo. C/421/WIT//tati_4 datvy[ 17..05. 

••..... 

In obedience to the above, I bg to to your grace for f.qvou' of kind placo the l'ollo,,jn and sympathetic 
That the alleged cl'iqrgeo framed natnst me vitir) Annexure-T of the I.emorandum 

- &rticlo-T and respectively are denied. Article_Ti 

That the objective .7 rounds and c1rcunt03 for such denjj are placed here under 	- 

I! respoct  
On 14.11.04- round about  approa h 	 LOUV Ofl3 rrr3on me far rezeI-1ati ,,.L of On'The-th in 3 t3r lnop)r against TN!. Quota by 4055 mi sx., TJTh to bLt of 	-ii--o,. on  chocking the Reservation Retstor, t found that the berth as asked for ws available and the said P0r3c'n was handed over a requiaitlon olip for such purpose. 

T). person coflocrnod a fter flli1nL up the requ31to f,rn, nandeu over the 
I) 	 atiirvj to me and I iasued th 	urn. and r5ervatt ticket3. 

Theano tchaj'gwi for journey tfCkt'j Ra. 605.00 uLCoa' Re-v ervattOn Ttkct Rae 20.00 totallIng WI amount, of R3. 505.00. 

That" the'tjket5 'handed over to the party who gave as a roiled bundle of G.CNOtOS. D6fo,'e I could count all th er  curron,y floto,, the 'said pson ran  Window, 	 away from the'BookJ, 

That an counting I found that there W" Rn. 525.00 i,•, 	. 20.00 more than the chargeo payable. I inrnoHatai.y came out from  the station to locate 	 ht the person so ta 	could refund the maney. But he was not seen. r'ett'aIght 
?Lter' ifl-cliig, and  ttertb 	 repQ_ the ma hjm iie -' Was just- tOitj'Jtte meal.. end. no  ''ou1d come to the 3tatic,n and a7gn justt9 ,, 20.00 paid oxcas by the person a3 per RUbs. 

That this ocenorfo took just g  couple o mnut. 9 anc1 on my return ttt .itatiori Within it minute or eo, Oome persons arre to me and Identified thenn olvo3 to be Viçtla itvd wrted to ahgok the Counter Ca:,h 	 Tice OffictLUs , rrrJ pergo,,I cah The vigilance Party also cnlled tltc,3 .3on d'ty and ptoee1ed with the raid. 

They ohow0d a document called tilo Pre-check Xerandum 

A 4~" 
and got it 3 ign ed by me and the ./TNJ. 

4c,Jr 
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Pao-(2 

They traced some (;.c.rjotea in tho counter C.-13h ;:hioh 
alleged to have been taUjod with the nuthor not.cI in th 
pro-chock momoraJuarn. Accordtng to thorn th.' totnj unoun'. 
such G.C,Notes came to n3. 5.05.00,  

12 4UP, 2009 

of 

j 

That I wanted to expl.ain that all the G.C.floto3 Iiavnr,  
their numerical nos* tallied with tho pro-check mEmorandum 
were given by one person and the matter of oxccs pyrnc'nt of 
Rs. 20.00 was also brought to tho notice of the Sr4/TNL [.rc'r 
the vigilance Team apprehncJ,d me. But the Vlgt lance Off Ic.p 
refused to aucept it and told mo that whntnvr I wnIr4 oa.n 4 
tould be recoded durthp nw 
'aligaon on oubsequent date. 

them at 

The Vigilance Team then prepared a mqrnorndum and obtanst4 
my'etgnatur.. At this stage aiao when I Wanted to get the care 
point recorded in the memorsndum that the person who gut reser-
vation was never aoked/requem'ited to pay any extra money, the 
V1g!.anoe Team told me that those points co(d be clar1fed 
by me whtJ.e they examine me at MaIigEuon on the Issue. 

That a statement was recorded in the vigilance office at 
?ligaon and T was examtned by putting questions on this issue 
but to rW utter surprise I find that the said statement hag not 
been relied upon as documentary evidence. 

I never had asked the person who gave g. O.Oo ecrs, to 
to the ftly. char'es for my personal gain. The 9ald person framed 
me in this ease for reasons best known to htm. 

Inzogro A'cieTT 

For incuing tickets to the passengers eor coing are 
necessary for refunding the balaxco to them since It is hard'y 
in çractico that the passengers pay the exact amount jor th r.  
running tioket, 

That to ovoreom such gituatloii, a Pan-shop located atijacemm 
to the otatton, an and when necessary, the co)ns are tk.cn from 
him. 

On this particular occasion, I collected coins from the sald 
ahop worth to Rn. 00.00 ju3t at about 7 A.M. oo that I ccwld meet 
the demnmd of the passengers. But the said R. 80.00 's 
roiznded to him do to my engagements in other ntters. 

How*ior, coins to thoefjact_ 
pnter TIhe Vigilance t checic. 

Pan-sflop r,Lorrnuto get tlWootne back if.  
GC.NOt1iihi was 	urrimsl-prsetice to rim the aI.y. S'rvItes 
enothly. It may not be strictly as per RuLes but such 2ctIon 
are being taken without any motive behind it. It wa an honest 
by-pass of Rules just to carry on the works smoothLy and aJ.* 
for catisfactiors to the users. 

In viow of such cireumetancee as stated abore, your g0o3 
may kin(4y withdraw they ).or.i.ndum under reterene and thui 

Thnkin1 you, 
iO'Ir.i I :1 t.hiuLJy 
/ . 	. . 	/ 	.-, 	........ 	1 

r11 	 ;Ii-r) 

F. F. 11.11 l:riy. 



/lNNFXJE -3 
Brief oubmittj by Defence in the D 

	Procefng Uz'm,n 'iit Jun Pta
5har, Sr. CC/T in reference to the 3F-5 Plo. _4 dated 17.b.05. 

The P.o was asked to oubmft his brief If any wIthin 10 days from 28.10.05 to the T.O. with a copy to the 
C . O . 

The Defence was asked to submit the brief wjth1 10 
day3 from the 

receipt of the P.O'S 
brIef. 

The p.0 1 3 brief was due to reach the c.o. With1 6.11.05. But the defence 81CO h 	not recejy 	
the brief from P.o., tho br'0f of t,ie 

defence 	flerei submitted to To. (Ref: Daily Order Sheet dt. 

The Article of Charges fra Und- 	mod against the Charged mpLoyo0 'ero aa :- 
Article_i 	On 14.11.04 the C.O. demded and  0 XC033 frotr the Decoy over 	accepted fta. 20.Oo 

-and above the HLI du3 for allotting one berth by 1,055 Dn x. 	to DLI to be 

	

on 23.11.04. ( The Rly. 	
Ou • Reservation Charges Us. 20.00 

du03 were Fare R3 485
- total Rn. 505 hut he accepted Us. 525.00). 

&rticlo_11 - Vhije 
the cash In the Dooking Counter w tallied with the sale proceeds It W dOtSCt0d that S nu f excess C 

Govt. cash as per sale proceods Us. 378.00 but cash found 	 fl . 79.0
8957.00 - hence OXC3 money 

Was Rs. 79.00). 	located  
The C.O. 

defied both the Article of Charges rram, 
	in 	him. as under.... 

The C.O. 3t5td In hi3 clarificatlo being asked 
by the Honible I.e. Article01 	

The Decoy Wan asked to pay 
Rs. 5O5. 	for t1j ticket Of Rs. lflcludizig reservation 

but he paid Rn. 525.0Q 1fl3tead 505.Oo, 

(II) The Decoy handJ over a bUd10 of G.C.NOtO, to him 
through Counter llinrJow and took the t1kt iron tb0 Stand, 

excess

(iii) The C.O. 
On CQUflting 

the G.C.Nt03 found 
anu the called th3 Decoy but he hurl-idly leit the Booking COUnter, 

(Iv) The C.O. tried to ffd out t 
the excess Thonoy but Could h Decoy for 

 (v) The c.o. 	 not loc;lte him, 
his 

	

	immeulately Ifformed 	J3r; ;-'h w residence the mitter prior to V1jj:00 Tea 
Th5 

arrived nIld 
confrontd him in ti3O 

Booki,,,, 	
m 

uUl co. :_rosocuti0 	
e 

a33e,jod 	
L'W3 for ootabjlsl,i,11, 	chan.0 

again3 the c.o. 

(the DOcoy) stated during (lopoSitlon vld0 hi0 
:i1r 	to 

Q. 	o • I, 	
by df0c0 thi:it he dl (h no 	no: t. Ii 	1.1 i'n 

TPIL to DLI but the court ;iItn irii—- arw 	to 	
TJQ. 2 th.it th0 Decoy 1i'1 

lJm 01' 
Paying Rn. 20.00 

O)(CC35 
to tho- Dookt, CICl-IZ Tho 

Decoy lurthorj-1Tr,d that vid0 hI anfl:nr t;q 
hn. 

tht he had no idea of' thn 	
from Tm, - 

Tf 	
nnoy hd no 1cno,1 1,0 or 	 0 f"0 Jtr 	lu

13 
10W h 	cotiIrt Into,.,,, tim 	Vip! ''un 	

n 	, to ti3O I(t. 	a,,,.. p1ymnt of eco 	

tlIxoj oro 

suffers from 

th tt of rollahflit arid ;tccol,L,1)Jlj. 	fl'

OU C. 0. stated thit ho I ad lnformi tli0 	
- I 	3 	pay 'rmt 

of fl• 20.00 oxc 	by 	p:33pnrex. irnmjj.,1 	
LI, mu befor0 the V.T. C0flfron,.j him. 

j Cent,p drnin,ij Trib 

12 or 2009 

rqi 
uwahatj Bench 

,4 
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(conronteci hiri) 
- 	 I This statement of the C.O. has been confirmed by PW-3 during his f 	

U 

W-1 hati r: examination when the defence cross examined him. 

The Decoy In course of his examination stated that the Independent 
witness located himself about 50 ft. away from the counter- Answer 
to Q.No. 12. But the independent witness stated in his answer to 
Q.No.6 that he located himself about 10 ft. off from Lite Decoy. 
Again in his answer to Q.No. 9 stated that he located himself t"Ithin 
15 ft, from the Decoy. 

The Independent witness accepted that he was short of hearing and 

1~
hea 	the conversation of the C . Q . and Decoy since they were talking 
in raised voice. When the reservations and or ticketn are 301(1 to Lite 
users there would not be any occasion to raise voice either by the Booking Clerk or by the passenger. 

The Independent witness further stated In 103 an3wor to I.T1o. 11 that the Booking Clerk refused to Issue ticket immediately and the Booking Clerk asked the money in a raised voice. 
Tt 1.3 therefore established that the indopenuont uitnoss was suffering frorn'short of hearingi. 
The entire evidence of the independent witness suffered from the teat of reliability and acceptability and reasonability. 
In the Proceedings it has been. established that;- 
(I) the Decoy to £rame the c.o. paid Rs. 20.00 exce33 over and above the Rly dues, 

the independent witnesa beIng a person with short of hearing 
- 

his evidences are not reliable and also he could not be really an Independent witness Cs:- 
Both the Decoy and Independent 

witness belong to RPF Unit having close working understanding, 

the Decoy in his statement never stated that he had any occasion 
to raise his voice while booking the ticket and also the C. O . never had raised his voice. 

The prosecutien'fajled to P3tnblj3jl this Article of Chirgo against the c.o. 
Article: TI'. There is no dispute that an amount of Ro. 79.00 was 

found excess In the countsr. 
The 	defended him:jelf while explaining the causo of 
such OxcesaZdetention of cash by stating that the passen-
gers were reluired to pay the balance In small coins for 
which they adopted a practice of taking small worth G.C. 
flotoS/CoinS from the nearby Pan Jiiop located In the ill Station since improst cash provided to the booking eel was Ro. 5.00 only. This aspects have had the approval of the 33/TNL (incharge of the Station). Tim 33/TUL also confirmed the statement of the C.O. '!r1 :iccepte(1 tljt such arrangement was within his knowledge during his depoltjon. 

30 far the c.o. is concerned, hI action since wa.s within the knowle-dgr of the Station Authority and ho was allowed to function in ouch !Lrer, for greater Thteroot of the Rly. and the prosecution failed to establish any motive behind such action for peraoni. t;atn 
- this 

.krticle of Charge ha therefore, not been e3t.ab1IaIvd 1(;atnst tim c.o. 
lubmitted plea3e, 

( A. K. CwIf.uLy  
DrUeacn Coun-ir1. 

- -- 

.. 
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N.F. Railway 

No C/.'1 2 l/YJf/TAHTT 

Office of the 
Divisional Comml Manager 

Rangiya 
Dtd.181 3 /2006 

Designation. 	. 

Thh ss/7.N 

Sub - DAR action for major penalty charge sheet 

Ref - Major penalty Memorandum No- C/tf 21 1A N )!J 

In connection with the subject issue enclosed please find a copy of the enquiry report 
submitted by EOIMLG for furnishing your remarks/ final bricf against each article of 
chantes labeled vide memorandum cited above. 

Your reply should reach this Office within 10 (Ten) days time failing which it will be 
presumed that you have nothing more to say and the case will be decided as per records 

ai lablc 

')•'  

(A K. Sirha 
Divisional Comml Manager 

Rangi ya 

SI  
44f4rc,Lei 	. 	 - 	

) Centra. Adrninlst liv!. Thbunii -. 

AUG 2009 

Guwahati Bench 
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ENQUIRY REPORT 
/ 

ON 

The Departmental Enquiry Held Against 

SHRI LAXMI KANTA SHARMA 

SENIOR COMMERCIAL CLERK/TANGLA 

1J H 
Submitted by 

Shri Sisir Sen Gupta 
Enquiry Officer 

'erIt, 	
TktJrd# 

12 2009  

To 

DCM/RNY 
N.F/Railway 

(Disciplinary Authority) 

Iii ii' 



DATED: - 301 1Jj2005 

WI 

Enquiry Report 

on 
I 

The Departmental DAR Enquiry against Shri Laxml 
Kanta Sharma, Senior Commeycjai 

Clerk/Tanxialmn,*heast Frontier Railway 

/ 0 	QQçpi 
DAR CASE RECORDS AND AUTHORITY FOR ENQUIRY 

. I 	Under Rule 9 (2) of Railway Sexvants (Discip1jn- and Appeal) Rules 
1968, the DiviioJ Comrnc,rjalManagcr/Rruigiva'/Not-theastFrontier 
RaiIwy issued Memorantlttm bearing No. C/l21/RNy/VJG/'AI:F - I 
dated 17/06/05 to Shi-j Laxujj Kanta Shanna, Senior Coinnietrial Clcrkf 
TangIa/Noim5 Frontier Railway proposing to bold an  him for Imposition of Major Pnalty for 	

enpilty against 
 the Article of Charges framcd thcrcn. 

1.2 Delivery Of Charge Sheet To 
The  CharyecfQfJ 	- TI above mentioned Memorandum wa 

w 	 s IrceiVr(f ')V ffic Ch argcJ )fliri:il along ith all the Annexurr. 

1.3 Order ,. 

 QfTh. Dlscplinarq Authority 4ppointig Of Enquiry Ofllcer 
- The 	Divisjoi1 . Maiiagcr/ Rangiya/ Northeast Frontier Railway vide Ii is Order No. 

C/42I/RNy/ijG/gflF - 4, dated 11/07/2005 appoiiited Shri Sisi.r Sen Gupta, Chief Enqwiy I Imspcctor/ Maligaon/ I lead Quartcz/ Northeast Frontier Railway as Enquiry Orneer and Shri Rr-irijit flas, Chief Vigilajiuc 
Inspector (rraflic)/ Maligaori/ Head Quartcv/ Northeast Frontier Railway 
as Presentiig Officer. 

2.0 TlLCAsp. ONBEHU,, OF THE DISCWLNARYAUTHO,JJ,? 
2. 1 The Article of Charges framed against the Charged Official Shii laxmi r 	Kanta Sharnia, Senior Comrncrcjaj Clcrk/TangIa/N(,rt,)CflSt Fmniir 

Railway, which are re - produced below: - 

- 

2009 
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kanta Sharina, Srnior Coiniiirrcjal ( lrt k/ TaTt.I:I/ N,i Iai 
ihvav 	'vhule 	cif.iIiIirIg 	his 	liit 	as 	( '.i;inii'ic ru 

._,i/ NortlRast Frontier Ribvav on 1 .1/i 1/ 20flt otumil le at 
act of groSs tniscotulu(t iii as iiuuiu as lie (Iciitaiidrd atl  
of Rs. 201 - (Rupees 'I\vctitv) rxcr's while ;ullottiiig I'rscivaf iu 'a ft ti  
Side (,)tiota of' Tangla Raihvav Station liv '1055 Dii. of 23/ I 1 / 2OY! 1x. 
'Fangl;i to Delhi. The cost of the fair and irselvatinit Ex. Tangl;u to [)clhi 
was Rs. 5051 - (Rupees Five Iluiitlicd an(1 Five) hut Slit I Slu;n iii:u 
deuunidcd and accepted Rs. 525/ - (Rupees IIVC I Intitlird aiul NVrIIIV 
Five). Shri Shai-ma (Lcmandcd and accepted Rs. 201 - (Rupees Fw(-tilv) 
excess then that of actual fair (including rCSClVatU)l1) for his own 
ronsiticration which tantamount a serious miscon(I net and tiririkis to 

ARTICLE -II 

Sliti Laxiiii k:uita Shartim, Senior Colutizeivial ( In k/Tartgla/ Nw 
Fi'oiiticr Railway while irforrning his ditty as Commercial 
Clcik/Tangla/ Northeast. Fwntier Railway on H/Il 12001 inuwjlld :j 
act of gross misconduct in as mitch as hr produced his (avI. CaNII Ps. 
8957/ - (Rupees Eight Thousand and Nine Hwidrcd Filly Seven) against 
Rs. 8878/ - (Rupees Eight Thousand and Eight II tind ird Scvcn tv Eight I) 
(excluding voitchet) i.e. Rs 79/ - (Seventy N mc:) excess in lii 	,vt ash as per DTF. 

Thus, by the above act Sliri Laxmj Kanta Shinrina, Senior (Tonimr,jal 
CleIk/Tangln/Noi -theas( Frontier Railway exhibited lack of intrgiitv and 
devotion to duty and acted in a manner Which is 1I1I1)crolning of a 
Railway Servant and thIercl)V ('onti'avcricd the Provision of P tile Nt'. 3. 1 
(i), (ii) & (iii) of Railway Seivicc (Conduct) Rule's 1966. 

The Statement Of Imputation Of Misconduct And Misbehavior 

The Article of Charge - I framed against the Chiugcd Official Sh:i Laxuti 
Kanla Shanna, Senior ConuncriaI CIcik/'l'aiigta/ North icas I Iron tirr 
Railway is that Shri [,axmi Kanta Shanna, Senior Coinuicirjal Clcrk/ 
Tangla/ Northcast Frontier Railway while performing his duty as 
Commercial Clerk/Tangha/ Non hicast Fion I iet Railway on 14 / 11 / 2004 
committed an act of gross misconduct in as niuch as he CkHIrUICICI and 
accepted a sum of Rs. 20/- (Rupees 'l\vciity) CXCCSS while allotting 
Reservation from Road Side Quota of Tangla Railway Statioti 1w 4055 Dn. 
of 23/11/2004 Ex. Tangla to Dclhi. He issued One Sleeper Class Ticket 
hearing No. 00813 Ex. Tangla to l)cllii with Reservation iickcl bcaiiiig 
No. 26406 and granted the Berth No. 44. 

2 AU 

,) 	 ':- 
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UctiTig Ue Chc'k, a ['i-c - Check - Menioravid niri was 
piCting the Govt. Cvvrtncy Note inanihrrs whuh wollld hc 
e said Check avid handed over to Sin-i T. Mongba, 

• ailway Protection Foruc/ Northeast Frontier RaiJwav who 
acted as [)ccov in the Check in l)rcsencc of Shy-i L. C. flavan. 11'ad Co1istab1c/Rajjwa ,  Prntcctioyi Force who acted as Itidepetalcat Witness 
tiTh Check. 

• 	Accordingly, Shri Mongba (t)ccoy) %vcnt to the IJookivig Office ainl placed 
the RCqIT1S1tIOII in presence of the independent Witness Sin -i Ba au. live 
on duty Booking Clerk Shri Sharma granted a Berth by 4055 On. Ex. 
Tangla to Delhi and issued One Sleeper Class Printed Cant Ticket 
bearing No. 00813 and Resetvation Ticket i)Caflng No. 26406 and 
demanded and accepted a sum of Rs. 525/- (Rupees Five liundied an(1 
Twenty Five). The transaction was witnessed by Shri Iiayan (fridcxrident 
Witness) and wheti the Ifansactioui was over, he iiuinicdiatcjy inlornued 
the tuauer to the Vigilance Team. 

• 	Then the Vigilance Team entered and intnxluccd themselves and asked 
Slui-i Sharnin to close the flTC and to prepare the cash fIecl:lrntion. 
Accordingly, lie did the saute. Theit Station 
Supciitrtcndcnt/Tangla/NopJicast Frontier Railway Shn R. Singh was 
asked to tally the numbers the Govt.. Currency Notes of his Govt. cash 
wit ii the tnuiilers of Pr- - Check - Mcmoi-a ntl ii m and the fhI1ov iii g (ovi. Cvirreiicy Note numbers VCre tallic(I exactly. 

Five iuiimbcrs of One llundIc(i Rupee Govt. Cnnrncv Ni.'r licaruig Nwsj  IRK 261857, 5CV 994465, 40G 309006, gtTr ,100268. and 7(*1)  

Two vi vimbers of 'l'eri Rupec Govt. Currency Note hearing Nc s .5(> 86338 1 auicl4 I H 864095. 

i) 	One number of Five Rupee Govt. Currency Note bearing No. 1 6G 1 756 10. 

The above mentioned rccovcIc(f Govt. Civrrc-,,c-v Notrs arnoTln(jI,g U' t'. 525/ - (Rupees Five Itundrcd and Fwcnlv Five) alovug with I 'ziutled ( :iirt 
Ticket, Reservation Ticket and the Rcqnjsjt ion Slip used for Rcsrivrvt,o,u 
(by the Dcco') were taken over and kc1,t iii a Cover duly Scaled :ilict Signed as cvtdcnc. 

2.4 	The Article of Charge - 11 framed against (lie Charged ()fjk-ial 5hz-i Loov,i 
Knnta Shaiiva, Senior CoIJuuItc-r(•ial ( icik/Taivgt:./ Nort beast Fu 'iv Rnihvnv 	while 	pcifot -miuvg 	his 	dvtt' 	as 	( 1outimcr-u4 
(I'lerk/Tang1n/Norteç Frontier Railway 01) 11/11/04 c -onhjnilt:d an : I f u of gross misconduct in as ittuchi as tic lund Itceci Us. 79/ - (Pti1wrs tlh 	Seventy Nine) excess then hint of his actual Govt. Cast, as pri I)TF Sliii 

• 	
• ••,, i• 	.-" v,• 	•. 
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.7 .  j)lrJ)RIr(f his ('ash ( IC (' 11 "Tlioll Wl,e,rjr, 11( prtHhIi(-rtf his C ovt hiding vol " . 11CIN is Rs. 8957/_ (Rupees JigIit Tlious:u)(l ;,i,ii N,j,e 
Fitly Seven) against Rs. 8878/ - (Rupees tight lhoi 'sand and 

iznlird Sevcnty L'i I'll i.e. Rs. 79/- (Seventy Nine) cxrrss iii his (flSh. H UU I 

	

: 	LIST OF' DQC'(JMJv7 - T1j Discipi(Ila,-\' AIIlhof-jt- PiirIii.d 0( IItliiIi,cI'S of (lo(ltJjjct5 on to which Reljçd tIpoli. vidr Aui,'x1 	Ill ot the Ciiai'gr Slicet. 

2 	LIST OF WITNESS - Tte Disciplinary Authority cited 03 (Three 
'iiimbers of Prnsecitj,ii Witnesses vicic Annextur - IV of the ('hargr Sheet and all were attc,Ide(j in the enquiry. 

?ROEEDINGS0, THE EJ(QUIRY 

	

31 	 y 	 The Prcjjlni,iaiv Ucarüig (3j , the ihv c:sc 
was held on 1 1/08/2005 in the C)iib, of the ( liirf Eutji,j,y I lispectOl / lead Qiiai -tci/ Maligaoii/ Northeast Frontic laihvav in Pirscnre of hull, 
the Presenting Officer and the (.'Iiaigc ()tlidal. 

	

3.2 	
- E3ctc,jv.' starting the Regular Jicaring, 

the Rcicd Upon DocuuueJ)t's cited by the Disciplinan AUtli0ijty vjilr Aiinc-xui'e - III were pnxlnccd in original and were maiked as f0I1ovs: - 

DESCRIPTION 

1 	 Pre - Check - Memorandum, dated 	PD/i 
—2--t 	Post - Check 

14/11/2004. 
 - Memorandum, dated 	i 	PD/2 .1.......  

• •.--
1 	

L....•!D/3 • 	_t! •TMO! 
• 	

tQtCfl 

- 

3.3 PROSECUTION WITNESSS 
- All the Prosecntjo,1 Wjf5 were 

attended in the enquiry and they were examined 
hr the Ptrscntiisg Oflicci• mid then Cwss - Examined by the Charged Official. 
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cc  Name 

956 	 L. C. Lyan 
--_R.&k 

4 	A. K. Debnath 

- Eüieace 	Deposition 	Pages 
As 	Date 

	

PW-1 	29/08/2005 	3 

	

• PW -2 	27/10/2005 J 	2 

	

PW-3 	06/10/2005 	2 ' fhl I 

3.4 PEFENcE DOCUMNTS — 'I'hc Charged Official was asked frr 
Documents he wants to produce but demanded nothing. 

3.5 DEFENCE WflWESS — NIL. 

3.6 REGUlAR HE&RVVO — The Regular Hearing was held on 29/08/2005 06/ l0A2005,  27/10/2005 and 28110/2005. The Regular I Icaring of the 
aasc was completed on 28/10/2005. 

3. 7,#4rOENERAL EXAMiNATION OF THE CHARGED OFFICIAL — ) ti 28/ 10/2005, before (lie close of the Regular 1 1raring the Enqitity ()tliuej 
put innndntor Questions to the ('hiurged Official to clarify p)su1on in - 
general. Reply to the mandatojy Questions_by the Iajcd Official was 
rrcorded. 

3.8 T.UdE FR4J — The last Regular lkariiig was licki on 28/10/2005 and 
the Presenting Officer's Prosecution Brief was submitted on 08/1 1/2005 
and the Defence Brief was subj((d on 08/11/2005. 

4.0 GROUNDS TAKEN BY THE PRESENTING OFFICER IN HIS 
PROSECUTION BRIEF 

• 1 The Presenting Officer in his Prosecution Brief had comnic,utrd Arti'k 
wise as below- 

1.2 The case is a Decoy case and all the Witnesses pnxlwcd during Ihr 
course of enquiry, examined and cross examined by I hr Presriulirig 
Officer and the Charged Official. 

1.3 ARTICLE - I PW - I (Decoy) Shri T. Mongha VliIC Qt No. 2 answered 
that the Relied Upon Document marked as Pt) - I bears his sigllaulc 
and the content is correct and vile Q* No. 7. he clearly slated that the 
on duty Booking Clerk demanded Rs. 525/- (Rupees Five Hun(fred and 
Twenty Five) for the Ticket and the Rcsczvatjon. 

L1 PW — 2 (Independent Witness) Sliti I,. C. Bayan, Head Coiistable/ Raibv:4y 
Protection For e/NortJieast Frontier Railway vile Q* No. 6 stated that he was about (1efaway from the I3ooking Counter and he bokily stated 

Central ¼Jm.ntst.j,5 
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tad heard the conversation of both the Decoy and Uie Hooking 
reply to Q* No. 7 and yule Q* No. 11, Sbri l3ayau also stntrd 
Decoy paid the money to the Booking Clerk as asked I)V tb' 

,Clerk in raised voice. 

1.5 PW - 3. the Station Supeiintciidcnt/Taiigln/ Northeast Froutiet Raihv;tv 
dearly stated that the Vigilance Team counted the cash arid atfti 
counting they showed hiin 08 (Eight) numbers of Govt. Citnirticy Notes 

j .  valued worth Rs. 525/- (Rupees Five Hundred and Twenty Five). •F1v 
Govt. Currency Notes numbers were exactly tallied with the tiunibris 
recorded in the Pie - Check - Memorandum (PD - 1) where he signed. 
They also after counting the cash showed hini the excess amount of Ps. 
79/- (Rupees Seventy Nine). 

1.6 The court Witness Shri A. K. Dcbnath, Senior Vigilance Inspector 
(Traffic)/Maligaon/Head Quarter/Northeast Frontier Railway deposed as 
court Witness, stated that both Pt) - I & 2 hears signature and coiitciul 
of 1)0th the Memoraiiduu.i irn correct. 

41 U! 
(17  ARTICLE - H Cash Particulars marked as Pt) - 3 which was plrpalr(I 

by the Charged Official Shni Laxuji Kanta Slsanua by his own 
handwriting clearly provcd that he (CO) possessed Rs. 79/- (Rupees 
Seventy Nine) excess in his Govt. cash. The same was also admitted  by 
the Station Superintendent/ Tan gla/ Northeast Frontier Raihvnv in reply 
to Q* No. 1. a~~O ' GROUNDS TAKEN BY THE CHARGED OFFICIAL IN HIS DEFENCE 
BRIEF 

I In the Defence Brief, the Charged Official mentioned that 

5.2 a.) rhe Decoy Shri Mongba was asked to pay Ps. 505/- (Rupees Five 
Hundred and Five) for the ticket including Reservation but tie paid Ps. 
525/- (Rupees Five Hundred and Twenty Five) instead of Rs. 505/-
(Rupees Five Hundred and Five). 

h.) The Decoy handed over a bundle of Govt. Currency Notes to huh through 
the Counter Window and took the Ticket front the stand. 

The Charged Official on coitlitnig the Govt. Ctirreticy Notes fcnnid Ps. 
20/- (Rupees Twenty) excess and lie called the Decoy but he huITicdlv 
Irfi the Booking Counter. 

d.) 	The Charged Official tried to find out the Decoy for refunding the CX(CS 
money but could not locate him. 

> Ct 	Adrn,st 	Tr,. 
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Official 	iniinediatrlv 	uifoy -nied 	(he 	St:iI ion i( 	 Raiiway 	who was 	in 	his r cc 	eTtci- plior to Yigrce Tcatnan-jved and confronted hii V )RiiI 

.3. 	The ChaiRed Official also mentioned in his Brief that: 
- 

1. 	1W - I (Decoy) Stated during deposition Vidc his answri l() Q* No. 4 pitt 
hr Defciice that he did not know (lie fare from Thugla to Dcliii (nil (tic 
Court Witness in his deposition stated in his answer to Q* No. 2 that the 
Decoy informed him of paying Rs. 20/ 

- (Rupees Twenty) excess to the 
flooking Clerk on demand. The Decoy further cOIJIuThC(j that V1(1C his answer to Q* No. 8 that be had no idea of the fare from Tangla to Dcliii. 

5.5. 	If the Decoy had no knowledge of the fare from Taiigla to Delhi then how 
he could inform the Vigilance Team that an amount of Rs. 20/- (Rupees 
Twenty) was paid in excess to the Railway dues. This payment of excess 
(leulande(l and accepted by the Charged Official therefore, stiffers from 
lhc test of reliability and acceptability. The Charged Official staled 	(hat he had informed the Station Superilltcncicnt/1'nh)gla/ Northeast i'rontiei 
Railway (PW - 3) of payment of Rs. 20/- (Rupees Twcnty) excess by a 
Passenger immediately after the deal and before the Vigilance Team 
confronted 	him. 	This Statement of (lie 	Charged 	Official has bcc1 coiiünuctl by PW 3 dUnniiixaininatiou when the Dcrencci. ?gämineci hun. 

5f. 	The Decoy in course of his examination stated that (lie independent 
WJssJoca ff about 50 feet away from the counter, answer j Q* No. 12. But, ICA  the Independent Witness stated in his answer to Qo. 6 that he 	 feel off from [be Us wer to Q* No. 9 stated that be located himself within 15 feet from (tic JJIi 
Decoy. 

. 7. 	The Ind ependent Witness accepted that he was short ol heat -in 	and 
) hrard the conversation of the c lglige 	111511cial d the l)rco 	since thry f(r 

were talking n raised voice. When the Reservation and or Tickets are 
old to the users there would not 	e any occasion to raise voice either 1.v 

f3ooking Clerk or by the Passenger. 

The independent Witness further stated in his answer to Q* No. 11 that the Booking Clerk refused to issue the Ticket immediately and the flookiug Clerk asked the money in a raised voice. 

5.9. 	It is therefore, established that the Independent Witness 
fiom short of hcg—  

11 14t 
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CVI(ICIICCS of the lfl(lepcucIdut Witness suffered froin ific test of 
and acceptability and reasonal)ility. 

• 	'cedings, it has l)CCIL CStl1)tiShCd thai; - 

a. 

1U11. 	The mdci: 
are not re 
abthi 

The Decoy to frame the Charged Official paid Rs. 20/- (Rupees Twenty) excess over and abovc the Railway dues. 

D,....... ...r 	i 
his CVidCIiCCS 

w 

V !' fthl  

C. 	The Decoy in his Statement never stated that he had any occasion to raise his voice while booking the Ticket and also the Charged Official never had raised his voice. 

3.12 The llISCut1OflfahI 	tablish This 'Ar le"ofcbalge'gajnst The Charged 

5.13 ARTICLE - H The Charged Official in his Defence Brief admitted the fact that there is no dispute that an amount of Rs. 79/- (Rupees Seventy 
Nine) was found excess in the Counter. 

5.14 The Charged Official defended himself while explaining the cause of such eXCeSS of cash by stating that the Passengers were required to the 
balanm in small Coins for w 	ey o t aPricticc .of taking small %60-rth Govt. C—tirmney Note Coins fmm thenrby:Pan 	ocaten the Railway Station since imprest

—CM11 	ided to t c R. 	- upees Five) only.  
Sta 	

Thesesp 	l :adthe 	ftIii tion. 	
- 	 Nrtheaw 

%Vas -~wfthifl-hi.  

6.0 DISCUSSION. ASSESSMFJJ OF EVIDENCES AND REASON FOR 
FINDINGS IN RESPECT OF ARTICLE OF CHARGES 

' I ARTICLE - I 	The Charge stated that the Charged Official demanded and accepted a sum of Rs. 20/ -  (Rupees Twenty) excess fwm a Passrngcx who was the Decoy, for granting Rcscivnt01, by 4055 I),i. of 231I 1/2001. 

a. 	The Presenting OfTicer in his l'rosccution Brief had colInnenu-1 II)' Az-tick wise as below: - 

111UI 

fo T L  
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-47- 
'as a Decoy case and all the Witnesses pnxluccd diii-ing the 
enquiry and were examined and cross examined by 
Officer and the Charged Official. 

6.4 PW - I (Decoy) Shri T. Mongba vide Q* No. 2 answered that (hc• Relied 
Upon Document marked as PD - I bears his signalure and the contciit is 
correct and vide Q No. 7, he clearly stated that the on duty Booking 
Clerk demanded Rs. 525/- (Rupees Five Hundred and Twent Five) for 
the Ticket and the Rcsetvatjon. liqu 

65 PW - 2 (independent Witness) Shri L. C. Bayan, Head Constablc/ Railway 
Protection Force/Northeast Frontier Railway vide Q* No. 6 stated that he 
was about 10 feet away from the Booking Counter and he boldly stated 
that he heani the conversation of both the Decoy and the Booking Clerk 
in reply to Q* No. 7 and vide Q* No. 11 Shri Bayan also stated that the 
Decoy paid the money to the Booking Clerk as asked by the Booking 
Clerk in raised voice. 

F'W - 3, the Station Superintcndcut/Tatigja/Nortliea5 Fwnticr Railway 
clearly stated that the Vigilance Team counted the cash and after 
('(Minting they showed him 08 (Eight) numbcrs of Govt. Ciii-renev Notes 
valued worth Ks. 525/- (Rupees Five Hundred and Twcntv I-we). Thc 
Govt. Cunencv Notes numbers were exactly tallied with the niuuhcrs 
recorded in the Pre - Check - Mciuorandum (PD -- 1) where he signed. 
They also after counting the cash showed him the excess amount of Rs. 
79/- (Rupees Seventy Nine). 

6.7 The Charged Official in his Defence Brief stated Article wise as: - 

Shin T. Mongba, PW - I (Decoy) stated (luring (leposition vide his answer 
to Q* No. 4 put by the Defence that he did not know tim fair from Tatigla 
to Delhi but the Court Witness in his dcposition stated in his answer to 
Q* No. 2 that the Decoy Uifonued him of paying Ks. 20/- (Rupees 
Twenty) excess to the Booking Clerk on demand. l'he Decor fiiiiher 
confirmed that v-ide his answer to Q* No. 8 that lie had no idea f (hr 
fare from Tangla to Dethi. 

6.9 If the Decoy had no knowledge of the fare from Tangla to Dethi then how 
he could inform the Vigilance Team that an amount of Rs. 20/- (Rupees 
Twenty) was paid in excess to the Railway dues. This payment of excess 
demanded and accepted by the Charged Official therefore, suffers from 
the test of reliability and acceptability. The Charged Official stated that 
he had informed the Station Superintendenh/Tangla/ Northeast Frontier 
Railway (PW - 3) of payment of Ks. 20/- (Rupees Twenty) excess by a 
Passenger immediately after the deal and before the Vigilance Team 
confronted him. This Statement of the Charged Official has been 

- 
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Li 

by PW - 3 (hIring his cxamiiintioi when the Dcfenr cross- 
	1 	- 

- H The Cash Particulars markcd as P1) - 3 which is p repaird 
by the Charged Official Shai Laxmi Kanta Shanna hr his own 
liandwrituig clearly proved that the he (CO) lxsscsscd Rs. 79/- (Riijwrs 
SeVenty Nine) excess in his Govt. cash. The same also admiltrd t)V thr 
Station Siiperintendczit/Tangla/ Nor theast Frontier Railway in rrplv to Q* 
No. 1. 

The Charged Official defended himseLf while explaining the cause of such 
excess of cash by stating that the Passengers were required to the 
balance in small Coins for which they adopted a prnc(ice of taking small 
worth Govt. Currency Note/Coins from the nearby Pan Shop located in 
the Railway Station since itnprest cash provided to the Booking Cell was 
Rs. 5/- (Rupees Five) only. These aspects have had Ihe approval of the 
Station Superintendent/Tangla/ Northeast Frontier Railway. The Stt kin 
Superintencient/TanglaJ Northeast Fran tiir Railway a1ai i'cn fir,iir, I t 1 - 

WRS within Ins Itnowletige during his deposition. 

11 HVI 

6.12 ANALYSiS OF CUAROE — 

ARTIcLE — I From the above discussion, it is vctv tiiicli "lear that u 
amount of Rs. 525/- (Rupees Five Hundred and Twenty Five) was 
recovered from the custody of the Charged Official instead of riuc fare of 
Rs. 505/- (Rupees Five Hundred and Five) and the numbers of all the 08 
(Eight) numbers of Govt. Currency Notes were cxactl' tallied with the 
numbers mentioned in the Pre - Check — Memorandum which was 
prepared well in advance of the Check and tallying of Govt. Cuniicv 
Note numbers were (lone in presence of the Station 
Superintcndent/Tangla/ Northeast Frontier Railway (PW - 3). içfon, 
te Charged Official's plea is not acceptable on the ground as the 
Charged Official should collect the fare first and then will count afler 

Mtg him=
wt

bout the realization of correct fare will hand ovéilic 
fE long  the return money. if am. Therefore. onest ion of 
searching the Passenger cc ithng out of the Counter and went to the 
residence of the Station Superintcndent/Taugla/ Northeast Fmii ticj 
Railway are all after thought. 

The Post - Check - Memorandum (PD — 2) was prepared at the spot and 
after the check and the Charged Official signed the same and IlowhiciC 
the same was mentioned nor the Charged Official signed with any 
remarks. 

F) Centmt AdrninitvMtv 	
—. 
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Witness who is supposed to be a vital Witness st:ilcd 
uuut he was stationed him about 4 fcct awj) froni thc Couiijer and it is 
not possible/difficult to heard theconvation of the Booking Clerk who 
was inside the Counter. 

! 6.16 From the above, 

fOfkiWIis',CStabhshcdias  
4RSW525(Rupccsj?' 

odyofthè 
ed - 	 -. 

t. 17 TherefoJ 
cIiargedCiaipByCShhSd. 

(. 18 ARTICLE -H 	The Charged Official's plea regarding Article - II of the 
Charge that, Practice of taking small wohi 	jxcyNotes/çpjs 
from the nearby Pan Shop is zieithcr cc abJ ,jpLjiJcou cable 
Tcjno t that thessib Ungcpsbèfbjt 
commencement of duty bk LBooking Clerk cpnot be ovemi 

6.19 But in the instant case, the amount e4 Re-49/- (Rupeea- 8vn.ty Ne) - 
collected from the Pan Shop as claimed by the Charged Official wasnot 
mentioned in the Private Cash Register, DTC even the matter is not 
mentioned in the cash particulars prepared by the Charged Official with 
his own handwriting and finally, not even mentioned in the Post - Check 
Memoranthim. So, this plea of the Charged Official is not at all 
a 	table. Moreover, the Charged Official failed to inform the exact 
amount he brought on that paxi1i]? day. The Charged Official claz aed as 	me Coins during General - Examination of the Charged Official by 

" 	the Enquiry Officer vide P - 2, Une - 16, which clearly indicate that the 
plea of the Charged Official is after thought. 

6.20 Therefore, I consider that the Article of 	-lifraijied against the 
Charged Official is established. 

/ Cet 
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ARTICLE-I 
ARTICLE - H: 

Dated: - 3011112005 

PARTIALLY PROVED 
PROVED 

(S181R SEN GUPTA) 
Enquiry Omcer/HQ/Maligaon 

) U U 

7.0 FINDINGS OF THE ARTICLE OF CHARGES 

I From the above discussion, doctunentaiy and on1 evidence available 
WI  during the course of the cuquny, it is concluded that Rs. 20/- (Rupees 

Twenty) (the Decoy money) was recovered from the custody of the 
Charged Official (in the form of Govt. cash) is proved but the demand of 
the Charged Official about the money from the l)ecoy is not proVed and 
the Charged Official possessed of Rs. 79/- (Rupees Seventy Nine) cxcs 
in his Govt. cash is proved. 

7.2 Hence, the Article of Charges framed against the Chergcd OfTicirLi Shri 
Laxmi lanth Sharma, Senior Commercial Clerk/Tangla/ Noillirast 
Frontier Railway vide Mctuoi'andum of Charge Sheet No. 

MA 

	

	C/421/RNY/V1G/STAFF -4, dated 17/06/2005 issued by the I)ivisioiial 
Commercial Manager/ Rangiya/ Northeast Frontier Railway are as under: 

r 
Ar ...... 
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A 
/1 fiM EX u 

I give ;h13 statement at my £roeill just to focus the 
circumstances arose during the vigilance check conducted on 
.4.11.04 at the TNLI Booking Office. 

At about3O 	the on duty 3r.CC 3hrl L.K.Sharma V 
came to 	Ri'. uarter and told me that oIZ 
h s reservation y 4055 Dn to DLI against TNL Quota gave: him 
a bundle of G. C. Notes where he found Rs. 525 .00 La the aly* 
charges as. 505.00 thus an excess of as. 20.00. He also informed 
me that the particular person could not be located by him on the 
platform so that he coula refund the money most probablY paid 

At this time was about to having 	lunch- 
I told him to go back to the sat1on and on my return at the 
8tatjon further necessary actio\i would be taken. I also pointed 
out to him that this was not a probl.n since the excos amount 
Jcould be deposited with the Rly. as Rly. cash against the 
!requisition slip as a reference. As and when the claim will be 
subrnitted such nttor could be settled. 

After some time I was called by the Vigilance Team at the 
station and got me signed the pre-check einorandum and then the 
G.C,Notes available in the counter was examined and an amount 
worth of R. 525.00 G.C.Notes' number tallied with the pre-check 
emorandum. 

All the Govt. cash was counted and an amount of as. 79.00 
was found exce33. A post check Iemorandurn was drawn and I was 
asked to sign the same. In nrj presence Shri L.K. Sharna Vag 
to explain the 	 tiontotlie vigilance Teams peclally In 

lrm
repet- 	flia cJernS 	 o EU 	.IQfl_a8ULQL s. 20.UU 
eess it ie Vigilance Team to1r him that he would5fven 

unity to explain the position during his examination 
in the Vigilance Office where he would be called prior to 
framing charges. 3hri Sharma also 	dtepthe excess 

"found 

in the Govt. cash but the sa&e stand was taken by te 
Vigilance Team. 

Since the matter concerned Shri L.K. sharma and he could 
explain his conduct better and I was not asked by the Vigilance 
loam to forward any 1nformn:ti orm/ comment I refrained from 
objective participation excepting signIng certain documentso 

R-°' 
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c 	FrouUei RIwy 
Office of the I 	

Divisil Commercial Manager, NO-CJ40%RW/SPL-CR 	 Rangiya  
To 	 Dated.03.4 2007 
Shel L K. SliarasgSr. CC)TNL. 

Sub:- Orders of the DA in Miutjor  Meaorandu No. C1421/RY/Vgffpj Dated 17.6.2005. 

In connection with the Major Memormjnm No. C/42l/RMfV4VstaW04 Dated 17.6.2005 the 
orders of the Disciplinary Authotity are as tinder:- 

1 have gone thnuajr the entire DAR procecdirrg drawn against SJvi LK Sharing, Sr. CCIrNL 
with reference to the memorarxfum of charges framed against him vide mernorffldum No. 
C'42 '&WN~04. dated 11.6.2005. 
Regarding Anicle No:-l. The diwgv levelled for demanding wxl 	 in as accepting is CStablish tJ much as the availability of Rs. 525/- in the Government cash of the ne denomination as recorded in pie and post check memoranjnm it self indicating the consent of the C 0 without which it is not possible to get the same denominaon in the Government cas h diawer. CO's contention, therefore,  that he has not of demanded Ra. 20/- ixcess the actual fare 0 not 9Cceptab 	 n e  

Micle No:- 2. The excess mount of Rz. 79/- found in the Goyenijnenj cash and the CO's contention that on that he had collected the arnowit in question from the Pan shc, for using th
e  some as cash imprest is also not acceptable because using cash imprest to the tune of Rs 79/- in the form of coins or c*maicy notes of small denomination collected from an agency other than his Govenmxmtcash is  not authorized. No where either in the Commercial Manual or in coaching 

tariff such collection has been authonjsed. Therefore, it is clear that to cover up the whole story 
and to mislead the investigating team the C.O had taken the shelter of Pan shop etc. 

leveled 
hold the C.o Shri LK Shanna Sr: 

Acloscpenisj of the office this is the 3rd case wider D&A rules flamed 

çhpimjzLllIdn? 	
o.s Sr to 

L the C.O has not improved his conclict and it is clearthat- 
Shri Sharma is bait upon to violate the norms laid down for the pwpose for  his own gain. He has little care for the image of the railway  administnitjon and has by the above act of omission and commission continuously tarnishing the image of the railway 3dm inistration Had there beaia little sse ofth cip Jcor'4uc left in him in tl case he would not have committal the same offence time and again (i.e three offences Cofltiliiowly). 

Therefore, after thie owe and considerwjo,, of Ike 	ri e case LL 	 m C7'NL is r 	e Railway SftVkL' 

(A. K SInM) 
Divisional Commercial Manager 

ARA 	 Rangyg 

1 2 	2009 
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To, 
The Divisional Railway Manager 
North East Frontier Railway 
Rangiya 

Sub: 	An appeal against the order of removal from service of 
Shri L. K. Sarma, Sr. CC/TNL by the Divisional 
Commercial Manager, Rangiya. 

Ref: 	Order issued vide Memo No.C/409IRNY/SPL-CELL/ 06-2 
DATE 03-04-07 from the office of the Divisional 
Commercial Manager, Rangiya. 

Sir. 

With due respect and humble submission I. Shri Laxmi Kanta 
Sharma, senior commercial clerkfranglal Northeast Frontier Railway beg to lay 
this appeal against the order of removal from service dated 03.04.07 passed by 
the disciplinary authority, the Divisional Commercial Manager. Rangiya on the 
following grounds:- 

1. 	That Sir, I was appointed as a commercial clerk vide 
DRMJP/APDJ/LJN0E/2271251T/Ap/Comml/pt11 dated 21.04.94. So the DRM 
(P) is my appointing authority not the DCM. Hence this order of removal from 
service given by the Hon'ble DCM has violated Article 311(1) of the Indian 
Constitution which says- "No civil servant can be dismissed or removed from 
service by an authority subordinate to that by which he was appointed." 

Aat That Sir, in the order the Disciplinary Authority has mentioned 
 three cases have been framed against me under D & A Rules. And in the 

first case a major Memorandum was served against me earlier in which a 
penalty of withholding increment due for a period of 04 years was passed. But 
no such order has ever been communicated to me till date. It is violative of Rule 
12 of the Railway Servents (Discipline and Appeals) Rules, 1968. This 
commission has santched away the right to appeal against the said order also in 
the Appellate Authority or in the Revisional Authority, which has been given by 
the D & A Rules. Rule 12 begins with "Orders made by the disciplinary 
authority shall be communicated to the Railway servent .......So the principle of 
natural justice has been violated. It is to be noted that no such penalty was 
executed against me till March 07. The 'pay slip' show that only one increment 
was being withheld for the first time on March - April salary without my 
knowledge. Hence the order has violated my statutory right to appeal under D & 
A Rules. 

That in the removal order it is being stated in the 2' DAR case 
"i'  under minor memorandum No.C/421IRNT/Vft3/Staff..19 dtd. 04.10.05, 1 was re- 

verted to post of Jr. CC in grade Rs.3200/- Rs.4900/-. But the payslips as well as 

I 
I 
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I (2) _54.v_ 

oflicidl records prove that this is a purely False and baseless statement. I am still a Sr. 
CCrFNL. as the DCM has himself wrote "To. Shri L. K. Sharma, Sr.CC/TNL" in the 
order dated 03-04-2007. There is no reversion of rank SO far, Sir. 

A copy of the order of penalty dated 
03104/07 and copies of relevant payslips 
are tiled hereto and marked as 
Annexure & .......respectively 

/ 	That the Disciplinary Authority has categorically said that my pay was 
fixed at Rs. 3200/- p.m. for a period ofO2 years (NC) under the same minor memo-
randum No. C/421/RNYIVIG/Staff-19 dated 04-10-05. This is again a false state-
inenticommcnt on part of the l-lon'ablc DCM. The pay slips or ollicial documents 
prove the fact that there is no such reduction or fixation of salary so far. I am getting 
full salary without any reduction. 

That Sir, the I-lon'able DCM has stated as reason of removing me from 
service that even afler above mentioned 02 cases (i.e. reversin of rank, fixation of 
salary and increment withholding) my conduct has not improved and there is no 
chance of reformation in Inc. But as the documentary evidence produced by Inc 
prove the fact that I have not been penalised as lie stated, this statement bears no 
merit. A close perusal of the order leads to the conclusion that the basis of removal of 
niine is earlier penalties inflicted upon me. So, as the basis of the order holds no 
merit, hence the order be considered as null and void please. 

That the superior Authority have appreciated iiiy devotion and sincerity 
to my job. The SS/TNL has contirmcd the fact that there is no public complaint ever 
made against Inc. I have not caused any loss of revenue to Railvav. Neither I have 
conimitted any punishable offence inside or outside the Rly premises, nor I have 
damaged any Rly. property in my long career. Hence, the allegation of tarnishing the 
image o1 Rly administration in the order is not correct. 

A copy ofthe certiticate 
ofappreciation is tiled hereto 
and marked as Annex ure 

That Sir, the crux of the charges levelled against me and their defence are 
enumerated below :- 

(a) Under Rule 9 (2) of Railway Servents (Disciplinary and Appeals) 
Rules 1968, the DCMIRNY/NF RIy issued Memorandum bearing No. C/42l/RNY/ 
\'IG/Sta ff104, dated 17-06-2005 to me while I was working as Senior Commercial 
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Clerk. Tangla proposing to hold an enquiry against mc ftr imposition (It 

Major penalty for two article of charges framed there in subsequently Enquiry Officer 
and Piesenting Officer were apppoiifled and I was passing through preliminary hcar-
ing dtd. Il -08-05 and regular hearing (last 28-10-05). 

On I 8-03-2006 I was given a copy of Enquiry Report by the E)CM 
where upon I submitted my report on 04-04-06 before the Discipinai -y authority. 

The Articles ofchrges levelled against we are produced as under 

Article - I 	Shri L. K. Sharma. Sr. CCIFNL while performing 
Inc dut on Sr. CC/TNL on 14-11-2004 committed an Act of gross misconduct in as 
iiiucli as lie demanded and accepted a sum of Rs. 20/- (Rupees l\venty) excess while 
allotting reservation from road side Quota ofTangla by 4055 Dn. of 23-11- 2004 Ex. 
TN!. to !)elhj. The fare was Rs. 505/- but Shri Sharma demanded and accepted Rs 

excess (han that of actual litre fur his own collsi(Icrzi(ion which tantamount a 
serious misconduct and derelict to duty. 

Article - II 	Shri L. K. Sharina, Sr CC/TNL 'which performing 
his duty as CC/TNL on 14-11-2004 committed an act ofnijsconduct in as much as he 
produced his Govt. cash Rs. 8957 against Rs. 8878/- (excluding voucher) i.e. Rs. 791' 

(Seventy Nine) excess in his Govt. cash as per [tIC. 

Afler getting my defncc statements the F.O. came to the following 
conclusion with respect to Article - 1. 

The demand of Rs. 20/- cxccss by the (.0. is lint established, hut the 
acceptance of Rs. 201- excess by me is estahlisliccj. Ilence the charge is partially 
established. 

With respect to Article -II 

There is no doubt that the possibilities of collecting coins before corn- 
iliencement of duty by the Booking clerk cannot he ruled out. Yet, the charge framed 
against the C.O. is established. 

It is pertinent to mention here that in the Enquiry-report the Enquiry 
Officer had not proposed any penalty. 

A copy of the reply dated 04/04/06 
is filed here to and marked as 
Anncxurc 

I 	-g 	
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I 	 __ 
Brief Statement of my Defence 

Article I - The charge levelled against mc that I dcmandcd and acccptcd 
Rs. 20/- in excess From the decoy with consent is not maintainable. I asked the 
Decoy Shri Mongba to pay Rs. 505/- For the ticket including Reservation but he paid 
Rs. 525/- instead of Rs. 505/-. The onduty SS/TNL. Shri R. Singh (PW-3) also 
catcgricailv admitted the fact that the decoy either niistakahly or deliberately pushed 
Rs. 20/- excess to me only to frame me. After getting Rs. 20/- excess in the bundle ()f 
currency. I Caine  out of the office to return the amount but I could not locate him. I 
then iniincdiaely informed the SS/TNL about the incident who was in his residence 
adjacent to the station prior to vigilance 'l'eam arrived arid conFronted mc in the 
Booking 0111cc. The SS/TNL assured mc to handle the matter as par Law but I was 
confronted with the Vigilance Team. The SS/TNL himsclftricd to convince the 'learn 
about my innocence, but of no use, They left with a simple promise to give mc it  
reasonable apportunity of representation. But the prosecution has erred in riot 
cosiderinig the evidence given by the PW-3 i.e. SSII'NI,. 

i\ copy of the statement oldcf'cncc 
dated 01/07/05 is Filed hereto and 
marked as Anncxure 

That Sir, it is relevant to point out the statement of Rarneswar Singh SS 
I'NL. P.V.- 3 given on 10-07-05 regarding the alleged charges framed against Inc. 
The relevant portion of the statement is quoted heiow :- 

............................. I also pointed out to Ii liii that this was not a lroblcnni 
since (lie excess amount could be deposited with (lie Rly. as Rh'. cash against the 
requisition slip as reference. As and when the claim will he submitted such matter 
could he settled . ......................... 

A copy of the statement of Rameshwar 
Singh P.W. 3 is filled here to and marked 
as Aniiexurc 

But the Enquiry Officer held that I did not demand the decoy any excess 
amount but I accepted that. It is to he noted here that recovering something from 
possession never mean that the possessor had the knowledge or intention to pOSSCNS 

that thing. Possession never leads to acceptance of something. Ill had the intention 
to accept Rs. 20/- excess from the decoy, I would never have gone outside to return 
to the decoy, nor I would have informed the SSFNL forthwith. So the finding 'par-
t ial lv proved' is not appropriate in this case. 

Conid 
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That Sir, I humbly Further beg to state that coins and currency notes of  
small denomination are collected from the adjacent Pan-shop only to scrvc the 
passengers at the quickest possible time1c daily window sale of Tickets in Tangla 
is about 500 tickets. The fare amounts to various stations require coins or small or 
currcncichtrcs are like Rs. 7/-. 8/-, 9/-, 14,'-, 16/-. 231-, 281-, etc. It is important 
to note that only Rs. 5/- is preinissible to keep as imprest cash in the counter which is 
not sufficient. It is for the smooth selling of rickets I got the coins recovered that day 
t'rom the panshop the ins are taken f'ora very short period of time .and_ar 
i cturiicd to the shopkeeper that is why it 'vas not illent ic,ncd in the I)ri'atc cac.h 
Regis As everyday morning around at 6 am all the cash ani6ii icpositcd with 
the station supdt. hence Govt. cash also lacks coins often. Moreovcr SS/TNL also 
categorically accepted the fact that such practice has become a tradition for public 
iiitcrcst and such arrangement was within his Full knowledge. I fence there is rio ncxus 
between the coins/currency of small denomination and the 'peronal gain' unlike the 
Disciplinary Authority has stated in the order of removal. 

That Sir, in para 6.18 of'thc Enquiry Report olE.O. himscl ladmitted the 
possibility' of Collecting Coins before commencement of'duty by mc. 

A copy of the documents 
showing sale of tickets per day 
and stations Ex-Tangla are 
filed here to and marked as Annexijic- 

That Sir. in (lie removal Oi'(lCr the disciplinary Authority has nientioned a 
nd oAR case under minor nicmoranduiii No. c/42 I /Rl,Y/VJGIStaIF_ 19 Datcd 

04.10.2005 upon which I submitted my defence of 2010-2005. I lerc the allcgation/ 
chare was that I blooked on sleeper class berth by 5621 Dii of 24-09-03 EX-INI. to 
SPJ without filling up the pass No. for personal gain. 

One copy of my chargeslicet and my 
defence statement is filed hereto and 
marked as ,\nncxure 

That sir, the fact is that there are only two berths allotted for Fangla 
quota by 5621 Dii. on 11-09-03 two brothers i.e. Sri S.N. Saliani in/30 and Sri Sanoy 
Salianj m/24 came for reservation from 'FNL to SPJ. As I issued a reservation ticket 
No. 856385 to the younger brother i.e. Mr. Sanjoy, the elder brother i.e. Sliri S N. 
Saliani who is a licence porter (No.5) ofTangla station requested me to mark or l,iock 
the other remaining berth for him as he has applied fr a bee 2nd pass to the SS/ ENI 

('mid ......... 
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the number of which is to be entered in the reservation register. After getting confir-
mation from the SS/TNL I marked the bcrth just to help the L/ porter, because other 
passcngcrs may come to hook the same. There is no case oF ulterior motive or 
wrongful or unlawful gain in this case as I acted on good faith just to advance the 
coordination among the staffs of the station. Subsequently on 22.09.03 SS/FNl, 
issued the 2nd pass No.039593 to the L/porter and the pass No. was entered in the 
register by me. But on 19.09.03 the vigilence team found the pass No. blank so 
charged me under a minor memorandum. 

A copy of the reservation register and 2nd 
pass is filed hereto and marked as 
Annexurc.... &.... respectively. 

That in view of the above sir, it is respectfully submitted that the entire 
proceeding is liable to be tested on the four corners of:- 

(I) Whether, the c.o. i.e. me is guilty of the alleged charges framed against 
rue by i5.suing major memorandum of charge dtd. 17.06.05. 

Whether, the c.o. i.e. me acted in good Liith/honalidc for getting 
better service to the passengers of lailway 

Whether, the c.o. i.e. me acted/ Functioned which shall go detrimen-
tal to the interest of the Railway? 

Whether I was reverted to the post of Jr. CC as the DCM said 

Whether my pay was fixed at Rs. 3200/- lbr two years? 

Whether my right of natural justice has been violated by the di cci-
plinary authority. 

\Vhether, the c.o. i.e. me violated the rules of prudential 7 

Whether, the c.o. i.e. me is liable to be mounted with major penalty 
ot' removal from service as the basis of it is a proved wrong. 

Whether, the punishment imposed upon c.o. i.e. inc is constitutional 
as it contravenes/overrides the constitutional safeguard'? 

Whether, the E.O.'s Finding against the c.o. i.e. me can be said to he 
a finding beyond all reasonable doubts? 

Contd 
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I 0. 	Moreover. I am on the verge of retirement. Only five years ol service 
lefl to my credit and at this stage if my scrvicc is snatched away in this war, it will 

cause great hardship to and my dcpendants ic. Imi lv membars will sutThr tcrrihlv 

In the premises aforesaid, it is respectfully prayed that your I lonour 
'.' nitid graciously be I)lCased to appcciatc this appeal and pass ncccssaiv order/or-
dci s e\oiier:lting me from the alleged charges, so levelled ilgailisi Inc. h the hnnniirahlc 

IX'M/RNY vide charge memo No.C/42 I /RNY'VIG/si AFF-4 did. 17.06.05. And .,  
nt. 

 
IMIN ,  luther be pleased to pass such other ordcr/or. orders as may ih'cm lit and 

proper to iliect the ends of justice. 

And. for which act of your grace I shall remain ever grateful to 

With the kindest regards. 

I )aicd :- 

Riugta tile ........... April. 2007 Yours faithfully; 

X"5 içq Jq 

( I.axu,i kauila Sitarnia) 

Sr. CC/Taught 
N. F. R LV 

t4 . 
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Registered Post 
i1 lice of the 

Di visional Railway Manager 
R t igi va 

Nn.(:1'42 I /RNY/Vig/Staff 

If 

Shrj La'tmj Kanta Sarma 
-Sr- CCfTangla 

Date 24.07.2007 

Siih: I'enalty of removal from service - NIP no. C/42 1/RNY/Vigfstaff4 dated 93.407 
Iki: Your appeal dated 03.05.07103.97,07 

I have very carefully gone through you r appeal and the various points/aspects raised therein. ii, 
'enr(l to the penalty of removal from service, imposed by DCM/RNY the DA. vide his NIP 
ii  '. 1421 /RNYIVIg/Stag.4 dated 03.4.07. Your appeal also mentions details of your earlier PAR 
:aes arisen out of vigilance investigatiofl/repo 

The tirst case is based on a source information received by the vigilance aifihojitics. 
t.fllLSrqucIl( 

to vhich a decoy check was arranged by them on 18.11.2000. in regard to delivery ni 4 ° parcels. It was alleged, on the basis of this decoy check, that you had demanded/acccptc1 an •"n'inl of Rs.21)/- 
for delivery of these parcels. It is also seen/noted in your answers to question 

jios 7 and 17, that you have categorically accepted the charge of having demanded/accepted Rs.20/-. You had also 
assured that you would not take any illegal gratification in future. You had also issued a 

Q 1.2 1
led statement saying that none of these answcrs/s(a(enients were made tinder duress, although at a latcr date/time during the course of the enquiry and its proceedings, you had totally none 

hack I he cc. 

nd from your appeal that one of the main contentions has been in regard to the non-receipt 
the NIP fir the above case, imposing penalty of stoppage of increment for a period of 4 years with 

'n'r'-unimnilativc effect. This is quite surprising, since this NIP issued vide no.C/42l/RNY/V
'l(!1Sf.lfF-17 

dated 27.9.2005 was received/acknovledged by you on 10.10.2005. A copy of the acknowledged 
NIt', which hears your Signature and which you would recognize is enclosed for your reference. 

4 
The othcr/iiet case is a minor OAR case arising out of a preventive vigilance check condecie(l 

I') 9.2003 pertaining to a reservatioti made by you on 1 .9.2003. without any travel authority. I'hc 
travel authority was issued only 3 days afler the preventive check on 19.9.2003. The discipIiiiar ;'olhn,'ity 

in this case had proposed the penalty of reversion to the lower post. i.e. to Jr. ('C with l'asic ray R c 3 2f 10/ 
per month. However, this was not communicated to you, as the maior PAR case. 

aalnsl which this appeal has been preferred, was concurrently in progress and at a Stage 
Of ,  Ii IElIi7at ion. 

Conid... P12 
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j. 	Each of the above mentioned DAR cases (one minor and two major), arising out of vigilance 
report/investigation, have been dealt independently and based on the merits of each case. 	Your 
contention that these three cases would have translated into only one case, had you been given suitable 
°pporlunitv to defend, is more hypothetical than practical. Also the delay in withholding of our 
increment imposed vide NIP flo.C/42l1R3'JYIVIG/Staff..l7 dated 27.9.2005, does not in any way 
absolve you of the charge leveled against you. At the same time, non- issue of the Nil' in regard to 
reversion to lower post of Jr. CC, and remoting you from service against another OAR case. penalty 
of which has been imposed vjde NIP no.C/421/RNYNIG/STAI -F4 dated 03.4.2007, does not in any way aIkct the principles of natural justice, since each case has been dealt by the DA on its own merit. 
although the speaking order in regard to your removal from service brings out the punishment 
impn.sed/intended punishment, only as a matter of fact/record. Therefore, your apprehension that thc 
hasis thr removal is consequent to earlier penalty/intended to be ithposed is not correct. 

I have also seen/noted that you were promoted/posted as Sr. Com.ml. Clerk vide DRM (P)/Ai'DJ's 
oflice order no.E/ 2 83/20r[7CoflLml/Apfpt III dated 4/08/99. This order clearly mentions in the last 
scriicnc' that it has been issued with the approval of the competent authority. Therefore. vutir 
uOfltetltinn that you are appointed/posted as Sr. Conimi. Clerk by DRM/APDJ is not considered valid 

( You were also provided adequate oppounity to defend yourself, in as much as. tithui'Tc)fl)r 
lii's major OAR case was given to you vide DCM/R1'IY5 letter no.C/42l1RNyIViG/S1A1;l:4 
(it. 1 .206. received by you on 27.3.07 and replied on 4.4.06. The principle of natural justice has 

1 111're fore been evidently followed. 

13c that as it may, I have also taken your statement, that your son is scheduled to appear for the 
I laryana State Judicial Service Examination 2007. that YOU have an unmarried daughter. that you arc 
th sole earning member of your family, and that you have a 80 year old mother dependent on von. onj/ 

IOC( mpnlsory rUr:ment thfR 	 unisent of. removal from servic  

J\n appeal against this order will lie with the Chief Commercial Manager/Maligaoi. 

i'lcasc acknowledge receipt. 

n 
(I)eepak (;upth) 
l)RMIRangiya 

as above 

to: 

D( M/DPO/DFM.Rangiya 

• r-- 
€fltlii: 4' 

1' 
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dT0, 
The Chief Commercial Manager, Maligaon 
N. F.Railway. 

2007 
	 Dated RNY 27th July, 

Sub: A Revision against the order passed by the Learned Appellate 
Authority, DRM/RNY dated 24.07.2007. 

Sir, 
With due respect I beg to state that 1, Sn Laxmi Kanta Sarma, Ex-Sr. 

CCiTNL, was removed from Rly. Service by 1-lon'ble DCM/rNY dated 03.04.07 
against which 1 filed an appeal to Hon'ble DRM/RNY and his honour has 
considered to award me a lesser punishment in the form of compulsory retirement. 
But Sir, I, do hereby file this revision petition against the above mentioned 
punishment on the following grounds: 

	

I. 	That Sir, Hon'ble DRM held that non-issue of N.I.P. in regard to reversion 
of rank and fixation of salary doesnot affect my natural justice to know th e  
penalty imposed against me. But the DA worte that I was reverted and my pay 
was fixed at Rs.3200/- for two years. But my 'pay-slips' prove these as false. So 
mentioning non-existent punishments in a removal order subverts the concept of 
'justice' itself in all contexts, Sir. 

Sir, as a removed or retired employee I have no access to the official 
documents hence I ham helpless to prove all these irregularities and lapses only 
with my pay slips and personal file. 

That Sir, I wrote in the first appeal that my appointing authority is DRM 
(P) not the DCM. Hence according to Art 311 (1) of Indian constitution I cannot 
be removed or dismissed by Subordinate officer like DCM. I mentioned 
appointment UNO.FJ227I25rrfAp/commlfpl II dated 21.01.94. But ignoring 
this crucial point, hon'ble DRM has mentioned my promoting, authority in the 
year 1999 to Sr. CC. 

That Sir, the DCM has said that my pay was fixed at Rs.3200/- pm. 
Hon'ble DRM says that my basic pay was made at R.3200- pm., but my pay slips 
say that both are false. There is a difference between appointing and promoting 
authority, there is huge gap between fixed pay and basic pay and there is a 
contrast between proposal to penalty (inside mind or file) and executed penalty 
(was reverted, was fixed). The learned Appellate Authority has not considered 
such discrepancies in the order dated 24-07-2007.  

i 	
. 	
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14. 	That Sir, the principle of Natural Justice has been violated as no show- 
cause notice or proposal to remove was given to me. As the basis was made 
earlier penalties inflicted upon me and my non-improvement of conduct. I would 
have got an opportunity to point out the wholesome irregularities and Lapses. 
Then the scenario today would have been different as I could have got the chance 
to appeal before Superior Officers of this Deptt. This argument is said to be 
hypothetical rather than practical by hon'ble DRM. But this is a valid ground if 
we go by the procedural lapses committed by the DA, Sir. 

That Sir, the E.O. in the Enquiry Report of C/421IRNYIVig/Staff-04 said 
that my demand of Rs.20/- excess is not proved. As we deal with money, the 
possession came innocently which I wanted to return to the decoy forthwith. 
Moreover the statement of on duty SS/TNL, Sri Rameshwar Singh is not taken 
into consideration which bears more evidentiary value than the RPF personnel i.e. 
decoy. 

That Sir, five more years job was left fo my credit and there is no any 
vigilance case against me since year 2004. My son has cleared U.P. Judicial 
Magistrate Ist  Class Preliminary Exam recently. I need money to make him a 
judge Sir CR is a Legal Stigma which Will adversely affect his judicial career. My 
unmarried daughter is pursuing higher studies. I have to feed my wife and 80 
years old mother also. So, considering all the facts and circumstances I pray you 
Sir, kindly reinstate me setting aside the penalty of compulsory retirement. 

With the kindest regards. 

Yours faithfully 

(Laxmi Kanta Sarma) 
-T; 	 JI4I1c 3 
Centr;iAdrnjneq,Mty, Thbu, 

12 	U[ 2009 
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REGISTERED i:i 

Northeast Frontier Railway 

I 

No.C/42 I IRNYIVIG/Staff4 

Office of the 
Dvi. Railway Manager (Co,nmcrcia 

.Rangiva 
Dated 15.11.2007 

-Sbri L.K. Sarmah, Ex-Sr.CCTFNL 
New Market, Rangiya 
P0: Rangiya Ward no.9 
01st: Kamrup (Assani) 
I'IN no.781354 

Sub: Revision application 
Rel: Your application dated 27"' July 2007 

The case for setting aside the penalty of compulsory retirement passed by the appellate aut!1oriI 
(DRM1R1y) was put up to the Chief Commercial Manager, N.F. Railway. After careful and clo•' 
sw(1. of your application the Chief Commercial Manager has inter-alia passed the foIInv;i orders: 

"In his review petition, the CO has highlighted the following issues. 

(i) He had not received penalty advice of withholding of increment dtd.l0.10.05 and that 'his. 
a procedural lapse. 

i) 
 

His pay slips do not indicate any reiuction of pay earlier, a penalty claimed t hr: hcc 
imposed earlier by DA. This is against the principle of natural justice. 
His appointing authority was DRM, but he was removed by DCM. a violation of Artiu 311(1). 
No show cause notice was issued to him, prior to his removal from service. 
Article of charges no.1 was not proved. 

('ii) He had 5 years of service left. According to him his son is appearing in the 1)P itidkt: 
service and CR will affect his judicial career. Further the CO adds that he is to support a n 
unmarried daughter, who is still studying, his wife and 80 year old mother. 1-lenuc. he sck, 
financial solvency. 

During the personal hearing of Shri L.K. Sarmah, (CO) granted to him on 08.10.2007. the (' 
requested to give him his job back due to the facts stated in his application. From the evklcn 
placed on records, I find that he was given full opportunity to defend himself, and therefore. I 
of the view that rules and procedures have been complied with properly and correctly in this cac• 
DRM/RNY as appellate authority dealt with all the issues in detail, raised by the petitioner and i 
agree with his view on each one of them. I find that the appellate authority has already taken cat: 
of the aspect of financial solvency by reducing the punishment of removal from service to that of 
compulsory retirement with hill pensionary benefit. The petitioner is, therefore, entitled to aH 
pensionary benefits including railway health care  sc,1jich I consider sufficient i 
look after his family including, his dependent mother. lnJ.acl1jtwn the point of view of soui. 
s(jgna and fjncia1 benefit, the penalty of compulsory retirement is better than reversion to 
lower grade or reduction of pay. 

r 	 Contd. P 
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I l am therefore, of the view that penalty of compulsory retirement with full pensionarv hcnck. 
imposed by DRMJR.Ny, comlnensurates with the gravity of the offence and hence. the siip 
should stand. 

The appeal of Shri L.K. Sarmab, Ex-Sr.CCrfNL dated 27.07.2007 is disposed nil accordingly". 

l'lease acknowledge receipt. 

I 
icI'/4J (A. K. Smh$ -. 

Divisional Railway Manager (Commercial) 
N. F. Railway, Rangha 

Copy to: 
1. DRM/RNY I for kind information 
2. CCMfMaligaon  

CVO/TfMaligaon - for kind information and necessary action 

DRM(P)/Cadre & Bit WRN 

6. SS/TNL 	 ) 

Y1, 
f. DFMIRNY 	 Ifor information and necessary action please. 

*** 1 
' 	

1. .• 
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	 ANN  EX.- 11 

CENTRAL ADMINISTRATIVE TRIBUNAL 
GUWAHATI BENCH 

Original Application No.309 of 2007. 

Date of Order : This, the 271h  day of March, 2009. 

THE HON'BLE MP, A.K.GAUR. JUDICIAL MEMBER 

THE HON'BLE MR. KHUSHIRAM, ADMINISTRATIVE MEMBER 

Sri L.K.Sarma 
S/o Late Abani Sarma 
Rio New Market, Rangiya 
P.O: Rangiya. Ward No.-9 
District: Kamrup (Assam). 

.Applicant. 

By Advocates: Mr.H.Sarma, Mrs.B.Devj & Mr.H.K.Das 

- Versus - 

The Union of India represented by the 
General Manger. N.F.Railway 
Maligaon. Guwahati-781 011. 

-----2

)I N .F.Railway. 

The Chief Commercial Manager 
.F.Railway, Maligaon 
uwahati-11. 

he Divisional Manager (Commercial) 
 Rangiya-781 354.  

The Station Superintendent 
Tangla Railway Station 
N.F.Railway. 

By Mr. K.K.Biswas. counsel for the Railways. 

/ 	 inkst 	Tr, 

12 AUG 2009 

ru wyal~a  -."- - a 	.1 
i 

Respondents. 

RD ER (ORAL) 

A.K.GAUR, MEMBER (J): 

We have heard Mr.H.Sarma, learned counsel for the Applicant 

assisted by Mr.H.K.Das and Mr. K.K.Biswas, learned counsel for the 

Respondents. 

4q 
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Learned counsel for the Applicant argued that the Applicant is 

facing acute financial crisis being only earning member of his family. He also 

submt(ed that the punishment awarded to him is shockingly 

disproportionate It is alleged by the Applicant that in revision petition this 

plea was canvassed but the same has not been taken into consideration by 

the re'visional authority in its order dated 15.11.2007 (Annexure-9). The 

revisional authority has passed the order in a most casual and perfunctory 

manner without application of mind. lie has placed reliance on the following 

Supreme Court decisions in order to buttress the contention that it is the 

hounden (lUty of the revisional authority to consider each and every ground 

raised in the memorandum of revision petition:- 

2006 SCC L&S 840 (Narinder Mohan Arya. vs. United 
(P. 	 India Insurance Co. Ltd & Others); 

AIR 1986 SC 1173 (Ram Chander vs. Union of India & 
Others) 
(2005) 7 SCC 597 (National Fertilizers Ltd. and Another 
vs. P.K.Khanna; and lastly 

• . 	 (iv) 2006(11) SCC 147 (Director of Indian Oil Corporation vs. 
Santosh Kumar) 

We have considered the contentions advanced by the learned 

counsel for the parties and perused the materials placed on record. In view 

of the aforesaid decisions, we are of the considered view that the revisional 

authority has not at all considered the grounds taken in the memo of revision 

and the proportionality of the punishment. The revisional order dated 

15.11.2007 (Annexure-9) is a non-speaking order and has not been passed 

in accordance with the provisions of rules, and therefore, the same deserves 

to be quashed and set aside. Accordingly, we quash and set aside the 
V 



f f  

revisional order dated 15.11.2007 (Annexure-9) and remit back the matter 

to the revisional authority to reconsider the revision petition of the Applicant 

by passing a reasoned and speaking order in accordance with the provisions 

of rules, within a period of three months from the date of receipt of a copy of 

this order. 

	

I. 	 With the above observations and direction, the O.A. is disposed 

of as above. 
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To. 

The Chief Commercial Manager, 	 Date: 30.04.2009 
N.F. Railway, Maligaon, Guwahati- II. 

Sub:- Order dated 27.03.09 passed in Original Application No. 309/07. [Sri L.K. Sarma 
- vs- Union of India & Ors.] 

Sir. 
With due deference and profound submission I beg to lay the following few lines 

for your kind consideration and necessary action thereof: 

J. 	That sir being aggrieved by the impugned order of the revisional authority dated 
15.1 1.2007 I approached the Hon'ble Central Administrative Tribunal, Guwahati Bench 
by way of tiling the O.A. No. 309/07. 

2. 	That the Hon'ble Tribunal after hearing the parties to the proceeding at length on 
27.03.2009 was pleased to hold that the revisional authority has not considered the aspect 
o 1~~ras t f proportionality and grounds taken in the memo of revision. The Hon'ble Court also 	Ceatras AdZin~jftsoff,." 
held that the revisional authority failed to adhere to the principles laid down in the 
following decisions: - 

1 2 	2009 
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ø2006 SCC L&S 840 (Narain Mohan Arya —vs- United India Insurance 
Co. Ltd & Others), 

1986 SC 1173 (Ram Chandar—vs- U.0.1 & Ors.), 

(iii '005) 7 SCC 597 (National Fertilizer Ltd. and Another —Vs- P.K. 
\i 	Khanna, 

(iv)20Ol1) SCC 147 (Director of Indian Oil Corpo ration —vs- Santosh 
\kumar). 

That sir in a similar matter reported in (2008) 3 SCC 484 (Moni Shankar —vs-
U.OJ & Ors) the Hon'ble Apex Court held that compliance of Paras 704 and 705 of the 
Railway Vigilance Manual while holding a decoy check is a mandatory provision. It has 
further been held by the Apex Court that if the trap was not conducted in terms of the 
manual, the entire proceeding vitiates and liable to be set aside and quashed. 

That the Hon'ble Tribunal placing reliance of the aforesaid decisions vide order 
dated 27.03.2009 was pleased hold that the order dated 15.11.2007 is a non speaking 
order and has not been passed in accordance with the provisions of rules and set aside and 
quash the order dated 15.11.2007 directing the respondents to reconsider the grievance of 
the applicant by passing reasoned order within a period of three months of receipt of the 
order. Copy of the order dated 27.03.09 enclosedj 

Therefore, in pursuance to the observations and directions made by the I-Ion'blc 
Tribunal and in consequence of setting aside and quashing of the order dated 15.11.07, 1 
request your kind Honor to reinstate me in service and grant me the consequential 
benefits. 

Thanking you 

Sincerely yours 

cIa)( 	k 

Sri LaIU Kanta Sarma 
S/o Late Abani Sarma, 

RIo New Market, Rangia, 
P.0- Rangia, Ward No. -9, 
District- Kamnip (Assam). 

4PA/ 
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/ 	 NORThEAST FRONTIER RAILWAY ANNEX VPIE -13 
Office of the 

CHIEF COMERCLAL MANAGER, 
Maligaon:Guwqahatj781 011. 

QRDER. 

In comphance with the order passed by the Honbie Central Administrative 

Tnbunal/Guwahati in OA No. 309/07, 1 being the revisionary authority, after careful consideration of 

the case, pass the following reasoned and speaking orders in accordance with the provisions of rule. 

The certified copy of the order dated. 29.03.09 was received by the Railway Advocate on 31.03.09. 
Since I was on medical leave up to 01.06.09, the case could not be finalized immediately. 

I have gone through the revision petition submitted by Shri Laxmi Kanta Sarma former 

Sr.CC/Tangla dtd. 27.07.07, seeking reinstatement by canceling the penalty of compulsory 

retirement from service imposed on him by appellate authority (DRM/RNY) vide order dated. 
24.07.2007. 

2. 	Shn Laxmi Kanta Sarma, the then Sr.CC/TNL was issued SF-S for alleged violation of 

Railway Service Conduct Rule, 1966 by DCMIRNY on 17.06.2005 with two artides of 

charges i.e. (I) illegal demand and acceptance of a sum of Rs.20/- from a passenger on 

14.11.2004 for allotment of reservation quota and (ii) having an excess amount of Rs. 79/-

in his Govt. cash, while performing official duty. Accordingly enquiry was conducted by 

EO/Ud.qrs. in August -October-2005. 

In his report of enquiry dated. 30.11.2005, the EO conduded that the charges against the 
CO, Shn Laxmi Kanta Sarma are (i) Partially proved and (ii) proved. 

The DA,agreeing with the above condusions of EO, imposed the penalty of removal from 

service on CO, Shn Laxmi Kanta Sarma, Ex. Sr.CCTrNL. 

The CO then appealed to DRM/RNY vide his application dtd. 03.05.07 and 03.07.07. The 

appellate authority on sympathetic consideration, modified the penalty of removal, to that a 

compulsory retirement with full pensionary benefits. 

In his review petition, the CO has highlighted the following issues: 

He had not received penalty advice of withholding of increment dtd. 10.10.05 and 
that this is a procedural lapse. 

A4W 
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(ii) 

His pay slips do not indicate any reduthon of pay earlier, a penalty claimed to have 
been imposJ earlier by DA. This is against the Principle of 

natural Justice. (Ui) 	
His appointing authority was DRM, but he  
311(1). 	 was removJ by 0CM, a violation of article 

Same as para (i) and (ii). 

No show cause notice was issued to him, prior to his removal from service. 
Article of charges No. 1 was not provej. NO 
He had 5 years of service left. According to him, his Son has appearJ UP Judicja 
service and the penalty of CR will 

affect his judicial career. FurtJ the Co adds that 
he Is to suppo, an unmarried daughter, who is still studying, his wife and 80 years 
old mother. Hence, he seeks financial assista,,ce by getting back the job. I 

also granJ a rsonal heari to him on 08.10.07, where he laid stress 
on  consi

detion due to the facts stated in Para Vii above. He requesJ me to give his job back. 

In this con ection my 

(i) 	

The order withholding the increment for a pericxj of 04 (four) years communjcat 
vide no. 421/RNY/W 	 J G/5ff 17 dtd. 27.09.05 was received by 

Shri Sar 10.1 0.05 under his dear signa 	 ma (Co) on , it is mentiog ,j here that vide the aforesaid NIP, the next Increment due was withheld for a period 
of 04 (four) years (NC). The order was issued on 27.09.05 but in the mean time his increment due in August 2005 was charged and 	

Therefore the effect of the order got delayed which however,  was effected in the salary of March,Apl/2007 instead of August 2006. But 
 not absoh,

e the C.O. from the charges leveled again him. this does 

It is pointed out that the first Punishment 
withholding the increment for a period of 04(four) year (NC) was communicated on 27.09.05 and effected in the salary 

of 
March/,/2007 due to the reasons stated in para-1 above. The order for reversion 
dated 12.03.06 was not communicated as the 

first punishment was under the process of impl
ementation and the major OAR case against 

which  been prefe 	 this appeal has rred was concurrenty,n 	res and at a finalization ste. Penalty of which has been imposecj vide 
NIP No.q421/RNy/ff 

dtd.O3.0407 With the issuance of order dated 03.04.07 for 
removaf all other decisions taken earlier stanrfc non-exint and thpmfrri!i 	- 	- 

Q iTj 
Genra AcjrninL ativ Tr4bu1. 

L 	HI•J 

;p; q 
UWahati Berch 



Secondly, all the cases were dealt on its individual_merit, therefore citing the 

factjrecords brining out the punishment imposedfintended punishment does not in 
- --- 

any way subverts the concepts of justice. 

In terms of D&A Rules appointing authority means . ....... The authority empowered 

to make appointment to the post which the Railway servant for the time being 

holds". In the instant case Shri Sarma was holding the post of Sr. CC in Grade Rs. 

4000-6000/-, the order for which was issued by the competent authority as indicated 

in DRM(P)/APDJ's office order No. E/283/20/T/Comml/AP/Pt.Ill dated. 04.08.99. 

Therefore, Shn Sarma's contention that he was appointed/posted byt4M/APD3 

and DCM being a subordinate authority can not remove him is not correct. 

Already dealt in Para 1 & 2. 

In addition to the remarks given in Para 1, 2 & 3, it is further pointed out that 

adequate opportunity was given to the C.O. to defend himself, in as much as the 

inquiry report submitted by the 10 in both the major penalty cases were given to the 

C.O. vide letter No. C/421/RNY/VIG/Staff-17 dtd. 11.05.2005 and letter No. 

C/421/RNY/VIG/Staff-4 dtd. 18.03.06 and the final brief submitted by the CO on 

12.07.2005 and 04.04.2006 against the decision of the 1.0. Therefore, CO's 

contention that the principle of natural justice were violated is not correct. 

The contention of CO in Para -6 in revision application is also not correct. The 

availability of Rs. 525/- in stead of Rs. 505/- (being the fare) In the Government cash 

under the custody of the C.O. of the same denomination as used by the Vigilance 

team in the decoy check itself goes to establish that he had the consent to accept 

Rs. 20/- in excess of the actual fare. The acceptance of Rs. 201- in excess itself 

needs no further darification regarding the desire/willingness of the CO. Availability 

of the excess money than the actual fare in the Government Cash speaks enough 

about the Intentions of Shn Sarma, CO. 

Finally, considering the issue of financial crisis, I find that the Appellate authority has 

already taken care of this aspect by reducinq the punishmentoflom 

service to that of compulsory retirement with full pensionary benefit. The petitioner 

is, therefore, entitled to all pensionary benefits including railway health care 

facilities, pass, etc. which I consider, as sufficient to look after his family including 

his dependent mother. In fact, from the point of view of social stigma and financial 

benefits, the penalty of compulsory retirement is better than reversion to a lower 

grade or reduction of pay. 

Contd. .4/- 
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Further, in regard to his son's career, I opine that it is only his apprehension based 

on wrong perception. 2 	s 	 ecord has no relation to any 

appointment/administrative career. 

I am therefore, of the new that penalty of compulsoiy retirement with full 

pensionary benefit, imposed by DRMIRNY, commensurate with the gravity of the 

offence and hence, the same should stand. 

The appeal of Shri Laxml Kanta Sarma, Ex. Sr. CC/Tangla dated. 27.07.07 is 

disposed off accordingly. 

'7 
(3. D. owami) 

CHIEF COMMERCIAL- MANAGER. 
N. F. Railway, Maligaon. 

No. C142 1/RNYIVIG/Staff-4 
	 Maligaon,dt.25.06.2009. 

To 

Shri Laxmi Kanta Sarma 
Ex. Sr.CC /Tangla 
NEW MARKET, RANG1YA 
P0. RANGIYA WARD NO. 9 
DIST- KAMRUP ( ASSAM) 
PIN-781354 

$* *S ** 

It 
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III THE CENTRAL AiNI STRATI yE TII BUITAL GUWA[IATI BENCH 

GUWAHATI. 

Cntrj Air 	IJ 	
- 

C. 

16 FEB 
0. A. iTi. 153/2009 

Guwahcitj 
Sh:'i L. K. Six 

- Vc - 

Union of India & 

Wri-bt en ctnter.tent Of the ROOp ondei c. 

The Rcp ondeirl s root :recpc etftlly begs to O13te 

no under : 

1 . 	it the reondents !lv.re gone though the O.A. 

rid undcvctood the colltmtc therein. 

2. 	Thit in repiy to ctteterits in or 4.2 of the 

O.A. it is st,tcd that the appointing nuthority of Sr.piv. 

Coicrcjni linanScr (Cr s!iort DOM, ncritioncd herein ftcr). 

The correcl:ncss of the ctntonent thnt since his joining 

he w'is dicchnrging his dixiiec to cntisfiction of nil 

concerned is denied. He wns on enriicr ocnssions ilco 

chnrgcd £o: rLiccond1et nrid penilties werc 1iid f o 11, - oxt ng 

p:cedures under the Railriy Sorvonts (Discipline nrid 

Apen1) Rules, 1966. Thooc punichre!Thc nrc iidependnnt of 

the instnnt order of penilty mid h.nve not been tnkn Itybo 

conside'ntion in the instmit case of. penrilty. Ac the 

applicant becorie oblivious of !"Lis earlier r.ticconductc, 

the Dicoipliniry authority ror the purpose of rakitig the 

C')iitd. . . 
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ocodc cieir ricntiotcd the erlic:. ,  cnksjes, in the penoit . 
13 

Tho O.A. deEcr'veo to be dicrticcod on the goimd ' 
.3 

of rnklng aiclorlding, ctotetent. It Ic ctoted t!m:t the 	. 

colie penoltiec hive in no woy my nexuc with the 

i nst mft p enmity •itid noith e the Dic-ciplinmy Auth oity 

(D.A) nor the Appoliote d!ioity o Revicionm'y tbho:i.ty 

eliGd ion the CO1ICT punichntentc. 

3. 	T!iit in ciy to 	in pmrm 4.4, 4.5 mid 

4.6 it ic ctatcd thot the odc of peimity !imc been iccued 

undwr the L$.(D.A.) Ruicc, 1968, follo4ing t!ie poccdre 

bid down t!icicin. On the trip coce the opplicmnt Inc been 

given oil ccope orI cporttuiity und the ocedixe, ml 

penoity inpoccd. A copy of the IO' rcport wns given to the 

•mpplicmnt giving hirt 1t11 ccopc undc the Itiloc orfi Lmw. 

The 10 hod ciemrly stnted that the CO (Booking C1ck) fict 

oCc:Opte the fme then countc it ; mud mftc cotisfying 

hincoif oboxb the cmlizmti')n of the cocct £oe, hinds ovcr 

the tic.kct mioug with rotwn ntoucy if ony to the pmscergor. 

T!iecfoc, it is gn. 	negligence toiods his dixiec fort 

the pnrt of the CO. Agoin to idjuct the excess fore thce 

is m colunin in daily tainc curn suy book (JYC book) o 

excess booking which. con be odjuctod withmxt concultotion 	- 

of 8$ Øi any (Y11-1 1on,  hiGhel,  muthbity, it is olco m pmt of 

gross negligence by. GO. On dixby hooking cicok connot leave 

his couilter until and unless he is relicvod by othar CC 

Coiitd. . .. 3 
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nd with pope hond].in 'nd tikin OVC of  
Thco is no pvicion/pejccibe to collect coins/ 

roncy ftoEI the oixcidc to nn the station. 	if hi 09  4  

coilcctc the coins of Bs. 80.00 £o cioot!i £uttioniug of 

stotion ftom the ouboidcx he should rcntion the cold 

onount III pd.tte coth rcgicter. A Per rule o pivoto 	\ 

h who deloc the govcrnrtcnt cch/oney. Bat in ti 

instont oncc the oriount collected £or pui shop os cloiiied 

by. iii I.K. Siti wia not r:ieni:ioncd in the pi.rote cos!i 

gictc, DTC even the mittea,  is not rientioned in the 

cosh poticu.os p'cd by Shi L.K. Sori.o, not even 

tcntioiicd in the post chcck riemoondun. Hence, the qucctim 

of consideotion of Stitn Stc:eintendent/ riglo '5 

stotenerit does not once. Ac olleged in poro 4.6 t!iene is 

no violotion inthc instoit e.occ. It is cleonly rentioncd 

vide itori N. 705(o) unden de mtnteritoi tpc which eod 

o s "The invctigotion Office/I ncp ecton should onnonge 

two GoZetted Offie ens fnori PLiiiwoy to Oct is independent 

witness is 	is possible. Howevon, in cetoin excoptionol 

cases whene two GozwteU Officers one not Ovailobie 

Lediatoly, the services of noti-Gozetted stOff con be 

utilized". Utilisotion of two Gozetted Officers in tr. 

vidc iten No. 704 does not hold good in the itictont decoy 

once oc it was o doportx;icntol trap case where utilization 

of non-Gazetted Officers is pernittcd if Gazetted Of ficer 

are riot ovoilablo o per itert 705 (a) given above. Further 

iteu (ii) in the end of the c!iopten VII (Mct!md investigation 

in Roilw.iy Baird's office in R.illway) action to be token 

when a bribe is offered item (o)(ii) rood as under - 

Oantcl. . 
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nch 

S!i0ld it not be possible to fllw the above 

course of 10-tiOk1, the bribe giver may be detained for a 

time and any person or persons who may be readily 

available may be requested to witness the tra nc.tion 

and to overhear the conversation bctwen the bribe giver r 

and the public servant". 

In the above decoy chock Shri T. Ouigba, Corit/ 

RPP/E.00Y was acted as indcpendeift witness. 

Since Tangla station ic situated in branch line of 

RITY Division and no gazetted officer is posted nearby, 

non-gazetted staff wore utiiizcd. oreover, (me Senior 

Stcrvicor of that station i.e. Station St iutcndcit Sri 

R. Singh was rcquicitioned and utilized as one of the 

withess in the rest of the check procedure. 

LIE; far as short hearing by 1/witness is concerned, 

it is not correct and not medically rcorimendcd. 

4. 	That in reply to statements in para 4.7 9  4.8 and 

4.9 it is.ctated that the T.0 in his report has held to 

proved the allegation against in that he has accepted 

i. 20.00 ill. excess from the pasonger, which was established, 

it is pertinent to mention here that the 10 Ims, mentioned 

in Para-6.13 that the 00 should collect the fare first 

arid then will e.ouTt; and after satisfying hiLrisc]i (00) 

aboixt the co:cct realization of fare will hind over the 

ticket to the passenger along with the rotrncd money if 

any. The observation of the 10 about derr.inding excess 

. . .5 
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not proved, but p oved thnt he iccepted c zecss 

Etoney 	 the aileition. 1O prejucide his been 

ciusccTt io the appliciut. There is no p  )vision/periiccib1e 
c3 \ •' 

to collect coins/rioney. :Crori the icbsider to xin t!ie 	U 

Ctiti.OLl. HOwv, if he collcctc 1!1C coi lls, of Rs. 60.00 

for SEtOOth functioning of stitiort fror the outsider he 

should rtention the cud nracrualt in privute cith register. 

As per rule u privute ouch register is muintuinirg 

in every ctitiot/booIdtig C ountco' to decliro privite Ouch 

who deilc the goverriucnt cuch/toncy. But in the irictunt 

cisc the mouift collected front pun shop us oluinted by Sri 

L.K. Surriu wis not rtentioncd in the privute ouch rcister, 

DTC eycn the mtter is not r.terttionod in the cih purticulurs 

prepured by Shri L.K. Surm, not c-von mentioned in the post 

chec,k rtetoru ndurt. 

Hence, t!ic. questiort of considerution of Stution 

31,,rp 	otutement does not urice. It is 

worthwhile to mention thut ufter the CO oume to know thut 

he his ic:c.ptcd Rs. 20.00 from the puccongor he imr.tediutcly 

went to SS/Pungiu'c residence which is u.'Lco i gross 

negligence from the pirt of 00 is being u booldrig clerk 

he shotLld iwure with the rules thot he ounnot leuvo the 

counter until & unless he is relieved by other CO ml 

with proper hundiing mu tiking over of churge. So qusstim 

of tuking in to considorotion the otutomcnt of SS11 doec 

not urise. Moreover, the alleged oos collected from the 

pan shop has not boon mentioned miywh.erc in the privute 

cuth register. 

. .6 
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Az pc ulc i pivote cnch rcgiter i niinthiuiiig 

in cvery cttion/booid.!u countc to deoiiro p:.ivt-e C:C!i 

denIss the govcnnicnt en/rv)ucy. But in the inctmce ccT - 
r.c) 

the or.toUnt collected fort p.n shop no clithed by Si L.K. 

&rti wic not mentioned in the piv.te cish 'cgictcr, DTC m 

CVC!1 the r.rtte in not !:ientioucd in the cce pticulc 

eped by Si L.K. Sin, not even rtioned in the post 

check ierondtit. 

Th -it in rp?y to the cttci:tento in 	4.10 the 

ul].egation thot the D.!. !i gone beyond c.htge sheet 

dtcd 17.6.2005 mid pioced relirmcc on post oh gec, is 

denied. Ir.ose of penolty the oppliemit of crovol ot 

cervice by the D! wos issued on the icit of the chorge 

sheet doted 17.06.2005 only. P evious cfeeiioes wce 

r.tdo only £o roking ccordc cico. The stotcrct1to in 

po'o 1 obove o.re citootcd. 

Thot in cply to the stotmontc in poo 4.11 it 

ic cthted thot 1.0. !1.-)C povcd thot the Applicont eccived 

excess roney of Rs. 20/- and kept the te.. The D.A. ogecd 

with the cor..e. The ic'e epot thot the den ni of the r.Loncy 

wos not pvcd cuced no pejudico to the 0.0. This Is 
not o cose of disogrcenient by D.A. with 1.0. The C.O. 

ctoiricd Rs. 525/- iristeoci of P. 505/- £o his illegol 

)csonoi goin. 

That in reply to stotenents in poo 4.12 it is 

ttcd thot in tcts of Di1piin orx1 Appeol Rul, 1968. 

Oontd .... 7 
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oroweed to nake appointr:tcnt to the poet ihich the 	V1. a 
Railway ocvant Cor the tiite being holde", in the inctant 

cace SL SuI.fl'tI Wic !iolditg the post of Sr. CC in grade 	r - 

Rs. 4000/--6000/-, the order for which was issued by the ' ' 

COEbCtCflt authority in the instance case DCM is the 

coictcnt atc ority,ac such the statenent nade by the 

applicant that DCM being a subordinate mxthority was not 

cor.ctcnt to iose the penalty, is not correót. It is 

denied that past charges have not been relied on while 

inoc ing the penalty the statertents in pora 1 and 5 

above arc reiterated. 

8. 	That in reply to the statenents in para 4.13 to 

4.20 the reondents reiterate the state onts in p 	1 

to 7 above. Th past c! rgcs have not been relied tiOfl as 

explained. Pull opportunity hac been given to the applicat 

in all stages as per R.S. (D.) Rulo, 1968. It is not 

correct that the appellate authority has not given oppor-

tunity to the applicant. DRM/fliIY, (the appellate authority) 

has personally taken ctatcrnt fron the applicant ani 

considering all his probienc, a syr.athetic order was issued 

by reducing the purds!uient of reinoval Iron service to 

conulsory retirentont with Lull pensionery benefit. It is 

also not correct that the issue raised by the applicant 

Sri Sharna hns not been looked into by Revisionary authority. 

Rcvisinary authority after careful and close study of the 

pointo raised by Sri Sarnah in his review application has 

passed the Orders upholding the decision of the Appel1ato 

authority by passing an order of contasory retircrtent with 

Co!ltd.. .8 
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full peicioricy benc:Cit f)r:t er.IOV31 of cervice, tiking 

lenient view of the Chief Cop te:ci1 Minge w!m ic 

the evio7ing mxbho,ity keeping in vici al1 the nopectp, Ir 

pcced the order thited 25.6.2009. The on dixty ctff 

(booking clerk) cannot lewe hic c ouriter, but the npplicnat 

for hic perconl g:Iin md perpetuting the irreguLirity 

iliegilly nd ir:poncibiy loft the counter it1 welyt, to 

Shri Rcwr Singh SB/H.P. Rly'Tingl. In the fctc of 

the cco .is ulredy t.tcd in pr 3 nrd 4 obov, the q.ue.c-

tion of concidertion of SS/Ttugl. (Shri R. Sini)', doc 

not arise. 

9. 	That in the oircwict,incec eiaitied above the 

0.1i. deserves to be disnicced with cost. 
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ibf)tth 	yOtC , So 'xC ('---. 

WOY'icing c . .i.'. 	d !'creby 
vcrify t!ot the ctnter-lento. 	in pi 1 to 9 ibove 

ie true to ny kncwlcdge mJ. that I have not tpeccd 

U1y teii 2iotc. 

I sign thic vCiication thic ... d 	of 
4

1 	
2010 at Rangia. 

1aA& 	1 RIA4A. 

kIt? 'Xri'i' 
Signrbwe. 
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IN THE CENTRAL ADMINISTRATIVE TRIBUNAL' 
GUWAHATI BENCH:: GUWAHATI 

Wv 

J 

)(.' 

OA No. 153 of 2009. 

Sri Laxmj Kanta Sarma. 

- versus - 

Union of India & ors. 

Applicant 

Respondents 

REJOINDER TO THE WRITTEN STATE?,4NT FILED BY RESPONDENTS 

1. 	
That the copy of the written statement filed by 

the respondents No 5 to 10 has been served upon our 

counsel. I have gone through the statements made therein 

and have understood the contents thereof. Save and expect 

the statements which are admitted herein below, other 

statements made in the written statement may be treated as 

total denial by the deponent. The statement's which are not 

borne on records are also treated to be denied by the 

deponent, and the respondents are put to the strictest 
proof thereof. 

That with regard to the statement made in Para 2 

the written statement the deponent while denying the 
fj contentions  made therein and reiterating and reaffirming 

the statements made in the O.A. begs to state that so far 

as earlier penalties are concerned i.e reversion to the 

ower rank of Jr. Commercial Cleark from the Sr. commercial 

Cleark and fixation of pay at Rs. 3200/- p.m. for a period 

of 2 (two) years were never imposed on the applicant by the 

7afl çccLc J' 
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disciplinary authority although these had been made a 

ground of removal from service in the N.I.p issued dated 

03.04.07. This fact is admitted by the appellate authority, 

DRM/RNy in his order dated 24.07.07. The appellate 

authority also admitted the non communication of the said 

'proposed' penalty in contravention of Rule 12 of 

Discipline and appeal Rules' 1968. 4oreover, it is apparent 

from the impugned orders that the disciplinary, appellate 

and the reviewing authority while coming to the conclusion 

of the guilt of the applicant in the present Proceeding 

relied on some past charges which do not form part of the 

instnt charge sheet causing serious prejudice to the 

defense of the applicant and on this score alone the 

impugned orders are liable to be set aside and quashed. 

3. 	
That with regard to the statement made in Para 3 of 

the W.S. the deponent begs to state that the disciplinary 

authority while issuing the order imposing penalty dated 

03.04.09 took into consideration some past charges and/or 

extraneous grounds which do not form part of the memorandum 

of charge dated 17.06.05. It is worthwhile to mention here 

that no inquiry report was ever been served to the 

applicant so far as DAR case No. C/ 421 /RNY/VIG/gtaff19 is 
concerned. Therefore, there is gross violation of natural 

justice in the case of placing reliance on the extraneous 

charges by the disciplinary, appellate as well as reviewing 

authority apart from the charge mentioned in the charge 

sheet dated 17.06.05. The impugned orders are cryptic and 

passed in gross violation of natural justice. 

It is further stated that the inquiry officer awarded 

the findings in respect of Article- I as partly proved in 

fact not proved wherein he concluded that the demand of Rs. 

20/- excess to the railway dues from the decoy was not 

established. Therefore, when the demand is not established 

4X-m?,  ka,,49 JJa7 
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there is no malafide intention on the part of the applicant 

to take excess money from the passenger. Moreover, the 

applicant established his bonafide by intimating the 

incident to the Sri Rameswar Singh, SS/TNL which fact was 

admitted by Sri Rameswar Singh, SS/TNL in his statement 

[Annexure- 5] [Page- 51 of O.A.]. Hence, no reasonable 

person properly instructed in law can come to the 

conclusion that the applicant is guilty of misconduct. But 

the disciplinary authority disagreed with the findings of 

the 1.0. and held both the •charges to be proved and imposed 

upon the applicant the penalty of removal from service. it 

is categorically stated that the D.A. while disagreeing 

with the findings of the 1.0. did not give any opportunity 

of hearing to the applicant. Hence, the D.A. violated the 

well settled law that the D.A. must give notice to the 

charged officer in the event of disagreement with the 

findings of the 1.0. which caused serious prejudice to the 
applicant. 

It is stated that the help of excess booking of the 

Daily Train Cash cum Summary book is taken at the close of 

the duty hour after counting the total tickets sold and 

fare realized thereby. The excess Rs. 20/- in the bundle of 

G.C. notes was supposed to be deposited in the excess 

booking at the close of the duty hours which fact was also 

admitted by his superior Sri Singh in his statement dated 

10.07.05. However, the respondents causing serious 

prejudice to the defense of the applicant did not consider 

the statement of Sri Singh in the departmental proceeding. 

Had the statements of Sri Singh, SS/TNL be considered, in 

such an eventuality the applicant would have got 

exoneration from the charges. So far as consultation with 

SS/TNL is concerned the applicant felt it necessary as well 

as it was a spontaneous action on the part of the applicant 

in that given situation during the trap programme as the 

t1 	J. 
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decoy vanished from the window suddenly. Therefore there is 

no negligence on the part of the applicant in discharging 

his duties. It is stated that everyday duty hour is 12 

hours and it is humanly impossible to stay all the long 12 

hours inside the booking office especially during the gap 

period between the running /arrival of two trains. Hence, 

leaving the office room after taking due caution to meet 

the adjacent SS/TNL does not incur any negligence in duty 

on the part of the applicant. 

It is stated that the 'Trap' which was arranged 

by the respondents was in clear violation of Para 704 and 

705 of the Railway Vigilance Manual. The entire 'Trap' was 

arranged in clear violation of the procedure prescribed 

under Para 7.4 and 7.5 of the Railway Vigilance Manual 

which are mandatory provisions for conducting a trap. In 

the instant case only 1 (One) eye witness was present who 

was a Head Constabje/RPF. On the other hand the Para 704 

and 705 clearly provides for two or more independent 

witnesses or Gazetted officers to witness the trap. Both 

the decoy and the witness belong to RPF and he is an 

interested witness. Again the independent witness i.e., 

Head Constable/RPF in his cross-examination admitted that 

he is a person of short hearing and was at a distance of 15 

feet from the decoy. Therefore, the evidence given by the 

independent witness are not at all correct and are the 

outcome of the dictation given by his superiors and his 

evidence can not be relied upon to prove the charges 

against the applicant. 

It is further stated that the 'Trap' laid down 

was a pre-arranged trap and the explanation given by the 

respondents towards non availability of 2 (two) Gazatted 

officers is not tenable in the present facts and 

circumstances of the case. It is not a case which can be 

said to be an exceptional one where 2 (two) Gazetted 

64YU 
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officers as independent witnesses could not have been made 

available because it was a pre-arranged trap. Moreover, 

there are about 30 Gazetted officers available in the 

civision unlike the respondents have stated in the written 

statement. Even in departmental trap in exceptional cases 2 

(two) or more witnesses are mandtory as per said manual. 

'Hence, in this score alone the entire trap along with the 

inquiry vitiated and the impugned order dated 03.04.07, 

24.07.07 and 15.11.07 are liable to be set aside and 

quashed. As regards requisition and utilization of Sri 

Rameswar Singh, SS/ TNL as one of the witnesses, the 

deponent begs to state that SS/TNL was not the witness to 

the trap and nowhere in the evidence he said that he heard 

and saw the applicant demanding and accepting Rs. 20/-

excess. Instead, his testimony has not been taken into 

consideration causing serious prejudice to the defense of 

the applicant. Had the evidence of Sri Singh, SS/TNL would 

have been taken into consideration, in such an eventuality 

the bonafide of the applicant is apparent and the 1.0. if 

properly instructed in law could not have come to the 

conclusion of guilt of the applicant because there was no 

ill intention on the part of the applicant to take excess 

money and hence the applicant immediately informed his 

superior about the incident. As regard medical 

recommendation of short hearing of the lone independent 

witness, Head Constable/ RPF is concerned, it is the 

admission of the prosecution witness himself and the 

respondents can not deny such admission now making stale 

attempt to improve their case. ' 

4. 	That with regard to the statements made in Para 4 

of the written statement the deponent while denying the 

contentions made therein and reiterating and reaffirming 

the statements made in the O.A. as well as statements made 

d 	/c' 
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in the above Para begs to state that only up to Rs. 100/-

is permissible in law prevailing at the relevant point of 

time to be kept as personal cash amount in the private cash 

register. The applicant kept Rs. 72/- with him and 

mentioned the same in the said register and the vigilance 

team recovered exactly the same amount of money mentioned 

therein. The applicant used the coins for smooth 

functioning of the ticket window and got it collected from 

adjutant pan-shop which was situated hardly 3 meters away 

from the window. This custom was very much in knowledge of 

the SS/TNL and in his statements Sri Rameswar Singh, SS/TNL 

on 10.07.05 admitted the aforesaid facts. Sri Singh in his 

statement also admitted that after receipt of the excess 

amount in the rolled bundle: of G.C. Notes given by the 

decoy passenger, the applicant immediately came to him and 

he assured the applicant that excess amount will be 

deposited with the railway as railway cash against the 

requisition slip as a reference and when the claim will be 

submitted, the matter will be settled. Therefore, the 

conduct of the applicant was bonafide and there was no 

misconduct involved in the instant case. Therefore, no 

reasonable person properly instructed in law can come to 

the conclusion of guilt of the applicant taking into 

consideration the facts and circumstances of the case. 

Hence, the findings of the inquiry officer and the 

satisfaction of the disciplinary, appellate and reviewing 

authority are perverse being contrary to the evidence 

available on record and on this score alone the entire 

proceeding vitiated and the impugned orders are liable to 

be set aside and quashed. It is pertinent to mention here 

that the inquiry officer in Para 6.18 of his report 

admitted the facts that the possibility of collecting coins 

before commencement of duty by the C.O. can not be ruled 

out. 

oc'xQn /c' 	J4/?7, 
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That with regard to the statements made in Para 5 

of the written statement the deponent while denying the 

contentions made therein begs to state that the 

justification given by the respondents for relying upon the 

past charges in coming to the conclusion of guilt of the 

applicant is totally • baseless and evasive. It will be 

unfortunate on the part of the respondents to keep records 

of proceedings by mentioning in the order imposing penalty. 

Therefore, the respondents solely relied on the past 

charges without giving any opportunity of hearing to the 

applicant while issuing the impugned orders of penalty. 

Hence, on this score alone the entire proceeding vitiated 

and the impugned orders are liable to be set aside and 

quashed. 

That with regard to the statements made in Para 6 

of the written statement the deponent while denying the 

contentions made therein and reiterating and reaffirming 

the statements made in the O.A. begs to state that mere 

acceptance of excess money without the essential ingredient 

of demand can not form a basis for proving the alleged 

misconduct against the applicant. Therefore, the inquiry 

officer held Article- I partly proved which ought to have 

been not proved. However, the D.A. held both the charges to 

be proved in gross violation of principles of natural 

justice. It is stated that the decoy gave rolled bundle of 

G.C. noted having excess money after receipt of the ticket 

and immediately vanished from the window. In such an 

eventuality if such acceptance of excess money in 

understood by the respondents to be misconduct, then 

nothing can prevent the poor employees from the swinging 

sword of the employer mis-utilizing unfettered power of 

administrative discretion. 

(t. 
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That with regard to the statements made in Para 7 

of the written statements the deponent while denying the 

contentions made therein and reiterating and reaffirming 

the statements made in the O.A. begs to state that Schedule 

II f the Railway Servants (Disciplinae and Appeal) Rules 

1968 clearly provides that an order imposing major penalty 

can only be passed by the appointing authority or any 

higher authority. The DRM rank officer is the appointing 

and promoting authority in the case of the applicant which 

can be. easily understood by the order of the DRM(P)/APDJ 

dated 03.08.1999. Therefore, the impugned order imposing 

penalty dated 03.04.07 passed by DCM, a subordinate 

authority is In clear violation of Article 311 (1) of the 

Constitution of India. Hence the impugned orders 03.04.07, 

27.07.07 and 25.06.09 are notat all sustainable in the eye 

of law and liable to be set aside and quashed reinstating 

the applicant with full back wages and consequential 

service benefits. 

A copy of the order dated 03.08.99 is 

annexed herewith and marked as 

NNEXUBE- A. 

That with regard to the statements made in Para 8 

of the written statement th6 deponent begs to state that 

the DRM/RNY [appellate authority] had never personally took 

statement from the applicant unlike as stated by the 

respondents. Neither the DRM/RNY has mentioned about such 

taking of statements in his order dated 27.07.07. Moreover, 

from the aforesaid narration of facts it can very well be 

construed that the applicant being an innocent employee has 

been piqued by the respondents in the contents of the 

charge sheet. There is no iota of doubt that the applicant 

is innocent and he is not guilty of misconduct of taking 

excess money. Time and again he has proved his bonafide. 

Ax-hol Ic'-a-A, ~6""'ry 
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But the appellate as well as reviewing authority failed in 

totality to outlook the innocence of he applicant and 

imposed upon the applicant major penalty of compulsory 

retirement which is surprisingly stated to be lenient view 

by the respondents. In the entire proceeding the 

respondents being bias are predetermined to impose specific 

penalty upon the applicant which incurs interference of 

this Hon'ble Tribunal for the ends of justice. 

9. 	That in view of the facts and circumstances 

• 	stated above the OA deserves to be allowed with cost. 
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VERIFICATION 

I, Sri Laxmi Kanta Sarma, son of late Abani Sarma, 

resident of New Market, Rangia, P.O. - Rangia, District-

Kamrup, Assam, Pin- 781354, do hereby solemnly affirm and 

verify that the statements made in the accompanying 

application in paragraphs 1 )  2 1  9(f,5,< e are true to 

my 	knowledge, 	those 	made 	in 	paragraphs 

being matters of recordsare true to my 

information derived there from and the grounds urged are as 

per legal advice. I have not suppressed any material fact. 

And I sign this verification on this the 94' day of 
April, 2010 at Guwahati. 

APPLICANT 
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