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CENTRAL ADMINISTRATIVE TRIBUNAL

Original Application No.142 of 2009

Date of Order: This the I ﬁ:day of Septe-mb?r 2009

“The Hon’ble Shri M.R. Mohanty, Vice-Ch airman

The Hon’ble Shri M.K. Chaturvedi, Administrative Member

Abdul Hussain Sadial,

S/o Mohibur Rahman Sadial,

Vill.- Masimpur Part II, P.O.- Subedar Basti,
P.S.- Siichar, Dist.- Cach ar, Assam’
Pin-788025.

evbveeennn Applicant

| By Advocates Dr J.L. Sarkar and Mr S.N. Tamuli.

- Versus -

Umon of India, represen ted by the
Secretary, '
Ministry of Defence,

Sena Bhawan,

New Delhi-110011.

The Director of Ordnance Services
Army Headquarters,

Sena Bhawan, P.O. Army Headquarters,
New Delhi-110011,

The Commanding Officer

57 MTN Division,- ‘

Ordnance Unit,
Clo 98 APO,
Pin-000057.

Col. (Sr1) P.S. Chandak
Finance Section,

“Army Headquarters,

Sena Bhawan,
New Delhi-110011.

By Advocate Mr M.U. Ahmed, Addl. C.G.5.C.
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0.A.No.142/2009
ORDER

M.R. MOHANTY, VICE-CHAIRMAN

Heard Dr ].L. Sarkar, learned Counsel for the Applicant
and Mr M.U. Ahmed, learned Addl. Si;anding Counsel for the

Government of India appearing for the Respondents.

2. - Applicant claims that pis.fsuant to Advertisement dated
19.11.2005, he applied for the pés’t of Fireman in 57 Mountain
Division .Ordnance Unit. The said Adveri:is:ement_. 'zrequired |
Mén'ic:uiabés with six months training in a rgputed Institute for the
~ post in question. The Applicant, who is a ma_tricuiai:a,v claims that }l.e
- had only one month .'training, Thus, he was, on his own showing, not
an eligible candidate (for the post in question) as per the
| Advertisement. It is his case that the Advérl:isemenh dated 16.11.2005
was, ia!:er,‘cahce‘ﬂed and a fresh ‘Advertisement was issuedv'd.uring'
2007 (in accordance with an executive ins%::"ucﬁon, tﬁét was not .
consistent with tﬁe Statutory Recruimém; Rules of 2003) and that the
Applicant (aii:ho‘ugh he did not apply, in response to said fresh
Advertisemeﬁ £ of 2007) was considérec} as a candidate under the said

fresh Advertisement of 2007 and held to be an overaged candidate.

3. The point raised on behalf of the Applicant is that the
untrained candidates, who were called to the selection. (as per
subsequent Advertisement of 2007; which was based on an

incompetent executive instruction) should not have been

considered/selected for appaintm%

L)



angle, he has no case on meri}if

4. It has been clarified on behslf of the Respondents, at the
preliminary hearing, that there were a new set of Recruitme‘znt Rules
(issued during 2008) and, after cancellation of the Advertisement
dated 19.11.2005, the fresh Advertisement were issued in accordance
with the new Statutory Recruitmént: Rules of 2008. It has been
clarified further that under the new Rules of 2006 there were no
requirement of training for the candidates. Since the Applicant is a
Matriculate {and one time applicant for the post of Fireman} his case
was considered and since he was ‘overaged, he did not receive any
further consideration. In course of preliminary hearing, it was also
brought to our notice that 48 candidates were selected in the
select:inﬁ process and that, for the reason of pendency of cases in the
Hon’bietHigh Court and in this Tribunal in 0.ANos.15 & 81 of 2009,
those selected candidates are yet to be appointed. We have already
held in our order dated 11.,09.2099 (reh,demd_ in O.A.Nos.15 & 81 of
2009) that the recruitment was done without violation of any statutory

Recruitment Rules or by resorting to any executive instructions (that

is/was inconsistent to statutory rules of 2006) and that there were no

miscarriage of justice in the selection process. In the present case, the

"Advertisement (in response to which the Applicant offered his

candidature) was cancelled. Despite that he was treated fo be a

candidate in respect of the fresh Advertisement. But by that time, he

~ was overaged. He was, as discussed earlier, was not a valid candidate

in response to Advertisement of 18.11.2005. Under the fresh

Advertisement of 2007, he was overaged. Thus, judging from any

o}
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5. | Ir was also pointed out by Mr M.U. Ahmed, learned Addl.
Standing Counsel for t:he Union of India, that the candidature of the-
App!icant was rejected during April 2007 as at Annexure-10 to the
O.A. and that he remained satisfied till filing of this Original
Applicatian {on 28.07.2000) under Seaﬁm} 19 of the Administrative
'Imbunais Act, 1885. He has submitted that such an application is

barred by limitation; the same havmg been filed aﬁ'er iong Z - years.

6. No petition seeking/explaining condonation of delay has

been filed in this case.

7. It was stated by Dr J.L. Sarkar, learned Counsel appearing
for t.,hé Applicant that coming to know that other candidabes have
approached the Hon'ble Court and this Tribunal, the Appﬁcant has
approached this Tribunal with the present case and since co;mecbéd

cases are still pending, his grievances need be redressed.

8. The points raised in the connected cases have also been

raised: by the present Applicant. In these connected cases

(O.ANos.15, 81 & 14lof 2009) it has already been held that there
were no violation of any statutory Recruitment Rules nor the
recruitment were done on the basis of any exec:utjvve instructiong that
was inconsistent With any stt:atutory rules. It has been ‘heid in those
cases (decid;ad on 1}‘.09.2009) that the recruitment was held as per
new Recruitment Rules of 2006 (not on the basis of old Recruitment

Ruels of 2003) and as such there were no miscarriage of Justice in the

recruitment pmcﬁ/
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9. " In the above premises, without finding any prima facie
case, we dismiss this case, which is also barred by limitation. No

costs.

10. Send copies of this order to the Applicant and the
Respondents (aiozigwith cbpies of the O.A) and frée copies of this

order be handed over to the learned Counsel for both parties.

( M. K. CHATURVEDI ) v "~ (M. R.MOHANTY )
ADMINISTRATIVE MEMBER VICE-CHAIRMAN
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This is a case where Executive Instruction required minimum
qualification of Matriculation and Training in Fire Fighting for recruitment
of Fireman, Gr. D, defence civilians in the Army Ordnance Corps. Total
cadre strength is 2826.The instructions stipulated framing of Rules in this
respect and accordingly “Army Ordnance Corps (Group C & D posts non-
Gazetted) Recruitment Rules, 2003” was framed under Proviso to Article
309 of the Constitution of India. The executive instruction dated 3.2.2000
thus stands superseded. Subsequently another Executive instruction dated
11.11.2005 was issued deleting requirement of fire fighting training and
making qualification as Matriculation only, ignoring the Rules. This is
illegal. After this vide advertisement dated 19.11.2005, in Employment
News 64 posts of Fireman were advertised with qualification requirement
matriculation and 6 months fire fighting training (Rules does not stipulate
any period). This advertisement of 64 posts has been notified as cancelled
without showing any reasons. Fresh advertisement for 48 posts of
Fireman has been published with minimum qualification matriculation only
ignoring the mandates of the Rules, 2003 which is illegal. Moreover age
limit was fixed on variable dates instead of last date of application which is
illegal. Applicant’s candidature was rejected on the ground of over age on the.
date of the test though he was within the age on the cut off date. There are
pending O.A.s with interim orders. The applicant files this O.A. alleging
administrative action not just and fair, malafide, malice in fact and malice in law
and the legal question of enforcement of Rules under proviso to Article 309 of
the Constitution of India vis-a-vis administrative instruction, and files the OA
before the publication of the result. As a abundant caution applicant files this

petition to join in the proceedings of O.A.s No 15/09 and 81/09 to protect his
interest.

Filed by

S.N.Tamuli (Advocate)
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INDEX
SINo | Particulars PageNo/Annexures
1 Original Application 1-18
2 Verification 19
3 H.S.L.C. pass certificate of the applicant issued by the | Page-20
headmaster, Masughat High School, dated 4.7.98. Annexure 1
4 Certificate of Honour issued from the Director State Fire | Page-21
Service Organisation, Govt Of Assam. Annexure-
5 Circular issued by the Ministry of Defence dated 3/2/2000 | Page-22
regarding restructuring of the Fire Fighting Cadre in the Army | Annexure- 3
Ordnance Corps.
6 Army Ordnance Corps (Group C and D posts Non Gazeted) | Page-25
Recruitment Rules- 2003 dated 13/11/03. Annexure-. 4
7 Executive instruction dated 11/11/05, issued by the Ministry | Page-29
of Defence diluting the qualification for fireman. Annexure-5
8 Advertisement for 64 posts of fireman in 57 MTN DIV ORD | Page- 20
Unit published in Employment News Dated 19/11/05 Annexure-6
9 Cancellation notification of the 64 posts of Fireman (as | Page-31
advertised in Employment News dated 19/11/05) published in | Annexure-7
Dainik Yougasankha dated 4/12/05
10 Advertisement for 48 posts of fireman in 57 MTN DIV ORD | Page-32
Unit published in Dainik Yougasankha dated 13/12/06 Annexure-8
11 Corrigendum published in the Sundey Express 15" April 2007 | Page-33
Annexure-9
12 Rejection letter dated 9/4/07 issued from 57 MTN Division. Page-34
Annexure-10
12 Order dated 9/2/2009 of this Hon’ble Tribunal in O.A.No | Page-35
15/09 (Zakir Hussain Barbhuiya & ors Vs. UOI & Ors Annexure-11
13 Relevant pages of The ‘Shorter Constitution of India’ by Dr | Page-37

(Justice) D.D. Basu, 11™ Edition.

Annexure-12
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IN THE CENTRAL ADMINISTRATVE TRIBUNAL, GUWAHATI BENCH

GUWAHATI

O.A.No.../f.&....;.. 2009

Centrai Administrative Tribuna:
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uwahati Bench

Shri Abul Hussain Sadial

2073

-Vs-

U.O.l. & Ors.

LIST OF DATES

Dates

Particulars

PageNo/Annexures

1 | 3/2/2000

Ministry of Defence circulated Executive Instruction
dated 3/2/2000 for restructuring the Fire Fighting
Cadre in the Army Ordnance Corps. Annexure A to the
instruction includes Fireman. Qualification to the post
was shown as Matriculation & Trg. in Fire Fighting
under a State Fire Service or an institute of repute.in
para 2 pf the above executive instruction it was

stated that “... for which Rules will be notified in due

| course.”

22

Annexure 3

2 3/2/2004

Applicant passed H.S.L.C. Examination in the

\Qq3F .
year2003- and pass certificate was issued by the
: L4/%/98
headmaster, Masughat High School, dated 3/2/64.

Page. , :{Q

Annexure 1

3 | 23.10.05

Applicént completed 1 month Elementary Fire
Fighting Course From State Elementary Fire Fighting
Training School, Assam and a certificate of Honour
was issued to that effect by the Director State Fire

Service Orgainasition, Govt Of Assam.

Page-Z!

Annexure-' ‘&

4 |13/11/2003

As a follow up action to the para 2 of the Circular
dated 3/2/2000 regarding restructuring the Fire
Fighting Cadre in the Army Ordnance Corps, Army
Ordnance Corps (Group C and D posts Non Gazetted)
Recruitment Rules- 2003,( A rule under Proviso to
Article 309 of the Constitution of India),_ dated
13/11/03 was made and was notified in The Gazette
of India, 6" December, 2003 herein after referred as
Rules, 2003. Para 7 of the sgid Rules relates to
Fireman. Para 7.8 of the said Rules prescribe the
qualiﬂcatidn for. Fireman as Matriculatioh and

certificate of having undergone a Fire course/ fire

Page-2&4

Annexure- q

A7



service training from an institute of repute

11/11/05

An executive instruction dated 11/11/05, was issued
by the Ministry of Defence diluting the qualification
for fireman. By this instruction qualification for the
post of Fireman was prescribed as Matriculation
instead of matriculation and certificate of having
undergone a Fire course/ fire service training from an
institute of repute as prescribed in Rules, 2003. This is
illegal, as a rule under Proviso to Article 309 of the
Constitution of India can only be amended by a Rule
or Notification under duly made under Article 309 of

the Constitution of India.

Page-29

Annexure-5

19.11.05

Advertisement for 64 posts of fireman in 57 MTN DIV
ORD Unit published in Employment News Dated
19/11/05. Qualification prescribed was matriculation

and fire fighting course of six months duration.

Page-30

Annexure-6

4.12.05

Cancellation notification of the 64 posts of Fireman
(as advertised in Employment News dated 19/11/05)
was published in Dainik Yougasankha dated 4/12/05.

Page-31

Annexure-7

13.12.06

Another advertisement for 48 posts of fireman in 57
MTN. DIV,ORD Unit published in Dainik Yougasankha
dated 13/12/06.

Qualification prescribed was

matriculation, which is contrary to the Rules, 2003.

Page-32

Annexure-8

9.4.2007

Rejection letter was issued to the applicant rejecting
his candidature on the ground that his age is more
than upper age limit. This is illegal as he was within
the upper age limit prescribed under the Rules on the

last date of the application.

Page-3§.‘

Annexure- (O

10

15/4/07

A corrigendum published in the Sunday Express 15"
April 2007 announcing the date of the test as 1/5/07

along with certain other things.

Page-33

Annexure-9

11

26.11.08

Few candidates (not this applicant) approached the
Hon’ble Gauhati High Court through W.P.(C) No
2557/07 (Nivu Ch Dey & Ors —v- UOI & Ors) alleging
irregularities in the selection test and the same was
dismissed by the Learned Single Judge by an order
dated 26.11.08.

‘2
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12 1 9.2.09 0.A. No 15/09 was filed challenging the selection Page-35

process conducted in violation of the Rules by few | Annexure-11
other candidates and by an order dated 9/2/2009 of
this Hon’ble Tribunal in O.A. No 15/09 (Zakir Hussain
Barbhuiya & ors Vs. UOI & Ors pass an interim order
restraining fresh appointments of Fireman without

leave of the Tribunal. This order is still in force.

13 | 11.02.09 Being aggrieved petitioners in fhe W.P.(C) No 2557/07
(Nivu Ch Dey & Ors —v- UOIl & Ors) approached the
Hon’ble Division Bench of the Gauhati High Court
against the order of the Learned Single Judge through
Writ Appeal No 51/09 and was allowed by an order
dated 11.02.09. The Hon’ble Division Bench quashed
the order of the Learned single judge and gave liberty
to the petitioners to approach appropriate forum i.e
Central Administrative Tribunal for proper

adjudication of the Case.

14 Petitioners in the Writ Appeal no 51/09 approached
this Hon’ble Tribunal through O.A.No 81/09
challenging the recruitment process which is still
pending. Similar protection as that of the O.A. 15/09

was granted to the applicants.

15 Applicant when came to know about these, he files

this petition for the cause of justice.

Fiad hy.
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'IN THE CENTRAL ADMINISTRATIVE TRIBUNAL: GUWAHATI BENCH

GUWAHATI

(An application under Section 19 of the Administrative Tribunals Act, 1985) l
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P.S. Silchar. o B g
Dist Cachar ,3 % 2
Assam b
Pin. 788025.

......... Applicant.

-VERSUS-

1. Union of India
Represented by The Secretary
Ministry of Defence
Sena Bhawan
New Delhi
Pin 110011

2. The Director of Ordnance Services
Army Headquarters
Sena Bhawan
P.O: Army Headquarters
" New Delhi — 110 011.

3. The Commanding Officer
57 MTN Division
Ordenance Unit
C/0 99 APO
Pin 909057

4. Col. (Sri) P.S. Chandak
Finance Section
Army Headquarters
Sena Bhawan
New Delhi
Pin. 110011

-:Respondents
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DETAILS OF THE APPLICATION:

1.  PARTICULARS OF THE ORD_ER AGAINST WHICH APPLICATION IS
MADE:

The application is made praying for enforcement of Rules under Droviso

to Article 309 of the Constitution of India vis—a-vis executive

instruction, in the matter of recruitment the result of whichlhas not yét
been published and for joining fhe he_aring of O.A. No.15/2009 and O.A.
'No.81/2009 & O.A.Not*%2009 by analogous hearing. The law
declared by Hdn’ble Supreme Court being binding under Article 141 of
the Constitution of India, the law declared by the Apex Court in Palluru
Ramakrishnaih vs. Union of India, reported in 1990(1) SLJ 136 : 1989 (2)
SCC 541 and in Union of India vs. Somasundram, AIR 1988 SC 2225 :
1989(1) SCC 175, and age limit on the last date of submission of
application shall control the recruitmeqt of fireman in 57 MTN Division.

2. JURISDICTION

Applicant declares that the subject matter of the application is within

the jurisdiction of the Hon’ble Tribunal.

3. LIMITATION:
o Applicant also declares that the application is made within the perjod of
limitation prescribed by the Section 21 of the Administrative Tribunals
Act, 1985. |

4. FACTS OF THE CASE:

4.1 That the applicant is a citizen of India and as such is entitled to
the rights and privileges guaranteed by the Constitution of India. He

passed HSLC examination (equivalent to matriculation) in 129%,

WM
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Copy of the HSLC certificate is enclosed as

Annexure-1.
4.2 That the applicant files this application th join/intervene in the
proceedings in O.A. No.15/2009 and in O.A. No.81/2009 and
O.A.No~‘-l-1°\'./2009 regarding recruitment of Firemen. The applicant is
for entitlement of similar result in the above O.A.s. It is stated that the
result of the recruitment test has not yet been published. Applicant has
a right for publication of result after holdihg and finalizing the selection
process/test as per laws as regards ,eligibility of qualification and age
The Hon'ble Apex Court has laid down that one should not be penalized
for not having litigated. When the applicant has come to know of the
above O.A.s he filed this O.A. as abundant caution. Because the result
of the recruitment test has not been published and he has a interest
that his cause is not frustrated and he has scopes when Hon’ble
Judiciary is seized with the matter.
4.3 That the applicant is a resident of Masimpur in Cachar district of
Assam. He is a son of a civilian employee of the 57 Mountain Division,
ORD Uhit of Masimpur. The applicant could learn that the said unit of
| Ordr.lance division was in need of Firemen for fire fighting. The
department was not getting adequate number of trained persons and as
such made correspondence with the Govt. of Assam, Fire Service
Organization for imparting training to sdme persons who are wards of
civilian employees of the said unit. The name of the applicant was also

forwarded for the purpose. He received fire fighting training in State

/s



Elementar_y Fire Fighting Training School, Govt. Of Assam and passed
the training.
Copy of the certificate dated 23/10/05 is
enclosed as Annexure-2.
4.4 That the recruitment was, however, to be made as per Rules by
advertisement and open competition. In this connection it is stated that
the instructions regarding personnel in the Fire Fighting cadre
including Firemen was circulated by thé Govt. of India, Ministry of
Defence, New Delﬁi’s executive instructions by Circular dated
3.2.2000. Annexure-A to the said circular shows the required
qualification for recruitment of Firemen as under:-
Matriculation and training in fire fighting under a State Fire
Service or an institute of repute.
The said circular dated 3.2.2000 in paragraph 2 states that for the
guidelines of method of recruitment in Annexure-A of the said circular,
rules would be notified in due course. The cadre strength of Firemen
has been shown as 2826. |
Copy of the circular dated 3.2.2000 (with
Annexure-A  thereto) is enclosed as
Annexure-3.
4.5 That as the follow up action of the executive instructions in para
2 of the circular dated 3.2.2000, Rules called the “Army Ordnance
Corps (Group C & D posts non—Gazétted) Recruitment Rules, 2003” has
been framed under Proviso to Article 309 of the Constitution of India.

The schedule to the Rule, Sl. No.7 contains Firemen and is applicable

‘\ /
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to the 2826 posts (SL. No.7.2). SL N6.7.8 mandates the qualification as
matriculation and certificate of having undergone Fire Course/Fire
Service ;craining from an institute of repute. In this4 connection, it is
statéd that Respondent No.4 who during the period aésociated Qith the
recruitment of Fireman in 57 MTN Division ORD Unit of Massimpur,
being posted at Massimpur was making an endeavour to give way to
some persons who are only matriculates and as such wanted to dilute
the qualification requirement for recruitment to the post of Firemen. As
a consequence thereof, an executive instruction dated 11.11.2005 was
issued from the Ministry of Defence, Govt. of India by which
requirement of training in Fire F‘ighting has been omitted. It is worth
meﬁtioning to mention here that with a view to mislead and get matters
done uhder camouflage the fact that the instructions in para 2 of the
circular-dated 3.2.2000 have already been carried out by framing Rules

under proviso to Article 309, has been suppressed. The respondent

No.4 and some other officials did not act bonafide with a view to

ensure that some persons, for reasons best known to them, without fire

fighting qualifications may be recruited. The applicant has come to

know that the respondent n6.4 during his posting in 57 Mountain
Division, ORD Uﬂit had annoyance on many civilian employees of the
said unit and apbointments of the wards of the civilian employees \'vas
not to his liking. He was averse to such appointments. In this
connection, it is stated that apﬁlriééﬁt is very -much .c-onséious that

appointment cannot be confined within the ward of the civilian

employees. Applicant also”humbly submits that Apex Court has also.
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held that there is nothing wrong if appointment to the wards are made
under any scheme. In the instant case, there was no scheme but
instead the unit had entered into correspondence and liaison with. the
State of Assam for giving experience to the wards of the civilian
employees of the unit keeping in view the importance of the experience
in the emergent, safety and important area of fire fighting. The State of
Assam _has also fully cooperated in the matter. It is stated that the
process of recruitment never restricted others (who are not wards of
the civilian cmployccs) from the scope of consideration. The action of
the respondent no.4 is beyond reasonable interest and the foundation
of such action is malafide. The circul;ar dated 11.11.2005 is grossly
violative of process of law, result of suppression of Rules, and under
Law gives way to the Rules, 2003.

The authorities including the Respondent No 4 under camouflage made
endeavor to eliminate and minimize number of eligible candidates by
not fixing age limit as per the law, and fair play, and included under
aged persons, and also by changing Qualifications.

Copies of the said recruitment rules (SRO

No.180) and circular dated 11.11.2005 are

enclosed as Annexures—4 & 5 respectively.
4.6 That the applicant begs to state that the following

advertisements were made regarding the recruitment of firemen.

#7*37?1 7\;”—57 . | SLNo. | Advertisement details Dt. Of Advertisement
Centramdm;mt,ti-:ﬂ W“f«‘# 01 Advertisement for 64 posts | Employment News
tive Tnbuna, of Firemen dated 19.11.05
24 JUL 2009 il 02 Advertisement for | Dainik  Yougasankha
cancellation of the | dated 4.12.05
notification for the above 64
?erﬂ;}- posts
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03 Advertisement for 48 posts | Dainik Yougasankha
of Firemen dated 13.12.05
04 Corrigendum The Sunday Express
dt. 15.04.07

The applicant begs to state thét he fulfils the qualifications and had
sﬁbmitted his application for recruitment to the above post of Fireman.
Date, time and place for the test was notified as 1.5.2007, 6 A.M. at
Kalibari Traffic Control Post, Masimpur Cantt. Silchar, Assam. The
applicént received letter dated 9/4/2007 énly a few days before the
test, informing that his age was more than upper age limit. He was
within upper age limit when he applied. Subsequently he came to know
that entire process of selection/test was under challenge in Hon’ble
High Court and in Central Administrative Tribunal for fresh test. He
has a right for similar reliefs including hearing when the matter is
pending. The said selection has not yet been finalized/published. As
alrcady statcd hc (applicant) begs to file this application to place his

case while hearing the other O.A.s (15/09 & 81/09 & l../09)

analogously.
Copies of the advertisement dated 19.11.2005,
o u
Centra, ;;‘ﬂ mf' o ?-mgp;» cancellation notification dt. 4.12.05,

at!“oi};m T"#Mna
; 2 5 JU. 2009 i advertisement dt. 13.12.05 and corrigendum

f

dt. 15.04.07, letter dated 9.4.07 are enclosed

uwahati Bengs

as Annexures-6, 7, 8, 9 & 10 respectively.
4.7 That it is stated that the advertisement for 64 posts was
published on 19.11.05. The said advertisement was in terms of the

Recruitment Rules 2003. This shows that the advertisement in terms of
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the Rules, 2003 was issued even after so called amendment by
executive instructioﬁ dated 11.11.05. Thereafter so called cancellation
of the advertisement was published in the newspaper on 4.12.05. This
cancellation of advertisement does not indicafe whether sénction of the
competent authority was taken before the cancellation, nor does it
shows the reasons, whatsoever, of the éanéellation. As already stated
~ Respondent No.4, and other officials who was in the relevant time
concerned with the recruitment process was against the recruitment in
terms of the Rules 2003 and was in favour of the recruitment with
dilutéd miniﬁum qualification i.e., only matriculation and interested for
persons who were under aged in 2005 and also for elimination of some
candidates who would over aged in 2007. Malafide is the foundation of
the purported cancellation. The applicant humbly states that_
cancellation of advertisement/select lisUpaﬁel iﬁ law requires the
sanction of the at least one step higher authority than that which
sanction/approve the original advertisement. In the instant case, this
principles of law was not followed and cancellation has been dgne
arbitrarily.’ It is also stated that in the instant case it might not be
possible to follow the principles of nétural justice very elaborately
before the cancellation in view of large number of applicants but to
avoid scope of arbitrariness and maintain action under procedure
established by law, sufficient reasohs should have been circulated so
that the unemployed boys like the applicant could know the reasons
and ‘express their say, if any, under process of law. The action of so

called cancellation has not been just and fair. What was reason for
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advertising for 48 pésts insﬁead of 64 hés been kept under cloud. The
said cancellation was immediately followed by advertisement dated
13.12.06, calling for 48 vacancies and this time the qualification only
matriculation was notified. It is stated that the minimum qualification
prescribed under the Rules, 2003 shall control the field and executive
instruction dated 11.11.05, being in derogation of the . said Rules and
suppression of existing Rules is yoid-abzhitio and non-est. In that fact
of the matter the purported notification dated 13/12/06 is Void-abz'm’t}0

and non-est‘The process of recruitment test, so far as it relates to the

persons with qualification of matriculation only, is dehors the Rules, -

beyond the standard of competence; result of malafide exercise, and
\J

beyond safety reasons, and in void-abinitio. The deletion of the
qualification of training in an important area of fire fighting is damage
to public .safet;y measures and is beyond public interest.

4.8 That in this connection it is stated that respondents in the matter
of recruitment and advertisement have been working with non
application of mind and pursuihg malafide intent. The advertiserﬁent for
64 posts prescribed age limit of 18 to 25 years as on date of issue of
appointment letters with relaxation to reserved candidates as per rules.
The last date of receipt of application is 03.12.05. The advertisement
for 48 posts prescribed age limit of 25 years és on the date of physical
test with relaxation to reserved categories as per the Govt. Orders.
The last date of receipt of application was 01.02.07. These

demonstrate absence of application of uniformity, and scope of

arbitrariness in embracing ineligible persons of under age and also
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eliminating some eligible persons. The term “on the date of issue of
appointment letters” and “date of physical tgst” are no dates, as per
law in the context of candidature for an}; posts. Such terms give scope
of variable dates at the whims of the authorities to eliminate and
choosc persons fixing/altering datcs as per whims. The datc-as per law
shall be a fixed date (non variable) and Hon'ble Apex Court has time
and again held that last date of application is the date of determining
the age. In other words, the applicant submits that there shall be a
fixed, non—va_riable cut off date for the purpose. In thHe humble
submission of the applicant the date on which 64 vacancies occurred
and advertised and the last date for submiséion éf the application
given, should be the date for determining the age limit and the
maximum limit of 25 years as per the Rules:' 2003 shall apply on that
date for the vacancies which occurred in 2005. The respondents have
not acted just and faix;, entire excersise is perverse and vitiated by
colourable exercise of power.

4.9  That applicant begs to state that the total number of posts to be
filled up should be 64 + 48 = 112 and not 48 as wrongly advertised
following executive instructions ignoring Rules made under proviso to
Article 309 of the Constitution of India. Necessafy qualification shall be
matriculatioh plus certificate of fire fighting training under the Rules,
2003. The applicant has come to know that present. incumbent of
vrespondent No.3 is a law abiding person and understand the force of
Rules under Proviso to Article 309. As such, during ‘the pendency of

the matter in the High Court before the learnced Single Judge [W.P.(C)

2@
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No.2557/07 Nivu Chandra Dey & others vs. Union of India & Others]
originally dismissed and order of dismissal set asi&e by the Division
Bench of the High Court in Appcal, Writ Appeal No.51/09), did not
appoint any person, nor the result of the test was finalized, and no
select list was published. In this connection it is stated that the
applicant as an unemployed person hearing whispers that for 64-48=
16 (sixtcen) posts the present incumbent is making an endcavor to take -
initiative to fill up the posts following Rulgs of 2003. The applicant
prays that for filling up these posts also, if it is-done so, the position as
on 2005 as regards age and qualification as per the Rules, 2003 have to
follow. It is stated that no persons with qualification of matriculation
only is eligible for appointment as Fireman and cannot be so appointed
under the Rules which is a law prescribed by Rule under Proviso to
Article 309, and cut off date of age limit should be 3/12/05, as in the
first advertisement when vacancies occurred.

4,10 That for the applicant begs to submit that the laws under
Constitution of India as regards Rules under proviso té Article 309 vis—
4-vis executive instructions is very succinctly articulated by Dr
(Justice) D.D.Basu, thc perennial authority on constitutional law in his
treaties “Shorter Constitution of India”, 11" Edition which lays down
that Rules under proviso to Article 309 shall prevail over executive
instructions and that a Rule under Article 309 can be amended only -by a

Rule or notification made under Article 309,
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Copies of the pages 345 and 959 of “Shorter

Constitution of India, 11" Edition is enclosed

as Annexure 11,
4.11 That the applicant begs to state that the Rules, 2003 required
minimum qualification of matriculation and training of fire fighting
experience. The advertisement for 64 posté mentioned matriculation
and fire fighting experience for six months. However, after scrutiny of
documents of the candidates respondents found that it was an
impossibility to have candidates with six months experience, and when
Rule is silent about the period of experience the respondents preferred
administratively to decide to call candidates with experience of lesser
period of one month. They have issued call letters to the persons with
experience of one month fulfilling the requirement of the Rules as
regards training. The Respondents have thereby waived the
requirement of six months training and c'onﬁned within the dictate of
Rule 2003 requiring training from an institution of repute and modified
the qualification requirement within the Rules..

4.12 That as already stated earlier the applicant has come to know

before this Hon'ble Tribunal. The Hon’ble Tribunal has been pleased to
pass ordcr datcd 09.02.09 in O.A. No.15/09 admitting thc O.A. and
passing an interim order that appointment of any candidate in the post
of Fireman shall abide by the ultimate result of the case and that no
fresh appointment should be made by the respondents without leave of
this Tribunal. This interim order is in force. The applicant humbly

—————
———
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states that in view of the law laid down by the Hon’ble Apex Court in
the case of Palluru vs. Union of Indfa reported in 1990 (1) SLJ 136: 1989
(2) SCC 541 and Union of India vs Soma Sundaram, reported in 1989 (1)
SCC 175: AIR 1988 SC 2255 declaring that Rules under proviso to
Article 309 shall prevail over executive instructions, interim order
should continue | or may Kkindly be modified to the extent that
appointmenf shall be confined only to those having qualification of fire
fighting training and candidates with matriculations only shall not be
appointed duriﬁg the. pendency of the case. It is stated that in O.A.
No0.81/09 the same inferim relief as in O.A. No.15/09 is continuing.
Copy of the order dated 9.2.09 is enclosed as
Annexure-12.
1.13 Applicants begs to state that some candidates have already
started saying that they have been selected and short listed. On
enquiry in office the applicant has came to know that no select list has
been published. In this connection, it is stated that applicant could
understand that the persons who are claiming to have been
selected/short listed, most of them are not having training/experience
of fire fighting and are.only matriculates. The applicant do not know
the source from which some candidates could get such assurance of
having been selected. In the circumstances of the case, where laws and
rules are being ignored/by-passed and things have been done under
camouflage, malafide, the Hon’ble Tribunal will kindly appreciate that

malice in fact and malice in law are writ large in the facts and

circumstances of the case. As already stated, malafide is the
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foundation of the totality of the facts explained above, the applicant
‘prays that the Hon'ble Tribunal may kindly be inclined to enforce the
laws/rulcs controlling the ficld and administrative actiohs in just and
| fair manner. Unfounded claims not supported by documents shall not
get any credenée. Administrative actions should not be colorable
exercise as is being sought to be done by some of the officers in the
respondent’s department. Moreover, the candidates who were made
eligible as regards age limit by fixing date of age illegally as explained
above are not eligible, and as such fresh selecfion as in 2005 shall

have to be held.

GROUNDS WITH LEGAL PROVISIONS:

5.1 For that the recruitmént of Fireman (Defence civilian) Group ‘D’
the mandate of Recruifment Rules, 2003 enacted under Proviso to
Article 309 of the Constitution of India shall apply. |

5.2 For that any executive. instructions in the matter of recruitment
to the post covered by said Rules 2003 shall not be applicable.

5.3 For that it is settled legal provision by the Hon'ble Supreme
Court that an executive instruction could make a provision only with
regard to a matter which was not coveréd by Rules and such executive
instructions could not overwride any provisions of the Rules {Palluru va.
Union of India 1990 (1) SLJ 136 : 1989 (2) SCC 541}.

5.4 For that it is settled legal provision that if there is a cbnﬂict and
Rules made under Proviso to Article 309 of the Constitution of India,

Rules made under Proviso to Artilce 309 shall prevail. {Union of India

vs. Soma Sundaram AIR 1988 SC 2225 : 1989 (1) SCC 175.
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5.5 For that it is settled léw that a rule made under Article 3091 can
be amended only by a rule or notification duly made under'; Article 309
{Nagaraian vs. Statc of Mysbrc (AIR 1966 SC 1942), Sakscna vs. Statc
of M.P. (AIR 1967 SC 1264)}.

5.6 For that the circular dated 11.11.05 béing in derogation of the
" Rules, 2003 and being againsf pﬁblic interes§ seeking to dilute/damage
safety measures deserves to be set aside and quashed.

5.7 F_or that the so called amendment by circufar dated 11.11.05 and
consequent advertisemeﬁt of 18 posts being fhe result of malafide
act{On are liable to be set aside and quashed and the posts deserved to
be ﬁllcd up by the pcrsons with matriculation and training/cxpcricnce
in fire fighting as per the Rules.

5.8 For that the fixation of age limit on various dates ins£ead of lgst
date of application speaks of malafide and the age limit should be taken
as oﬁ iast date of advertisement for 641 posts.

5.9 For that the applicant not having been called and having denied

to appcar in thc test on illcgal ground alleging ‘morc than upper age

limit’, he has a right to be taken into the list in fresh test or by

supplementary test.

DETAILS OF THE REMEDIES EXHAUSTED:
‘There is no remedy under any Rules and Hon’ble Tribunal is the only

forum for redressal of the grievances.

MATTERS NOT PENDINQ BEFORE ANY OTHER COURT
.The applicant declares that he has not filed any other original

application before any Court or Tribunal. Cascs similar in naturc (O.A.

g
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Nos. 15/09 and 81/09) by other applicants are pending before this
Tribunal.

RELIEFS SOUGHT FOR:

In the circumstances of the case the applicant prays that the Hon’ble
Tribunal may be pleased to call for the records including the records of
taking decisions of the cancellation of the advertisement of 64 posts
(Anncxurc-7) (as advertiscd in Employment News dated 19.11.05) and
prays for the following relief(s):

8.1 The posts of Fireman (Group ‘D’ Civilian) as advertised by
Employment Notice dated 19.11.2005 shall be filled up strictly
following the requirements of the aforesaid Rules 2003
(Annexure-4), a Rule under Proviso to Article 309 of the
Constitution of India;

8.2 The instructions under letter dated 11.11.05 (Annexure-5) to
read qualification as matriculation only be set aside anq
quashed.The candidate with qualification of matriculation without
any firc fighting cxpcricncc/certificate shall not be considercd
for appointment against advertised posts.

8.3 The qualification in the advertisement dated 13.12.06
(Annexure-8) showing qualification of matriculation only be set
aside and quashed and mandated to be matriculation with fire
fighting training/experience from an institute of repute.

8.4  The qualification for six months training in advertisement dated
19.11.05 be set aside and quashed and/ or declare as having
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been waived by the respondents and substituted as matriculation
with fire fighting training/experience.
8.5 The cancellation by aavertisement in Dainik Yougasankha dated -
- 04.12.05 (Annexure-7), of the advertisement for the 64 posts be
set aside and quashed.
8.6 In the circumstances of the case in which selection process/test
has been vitiated by malafide and arbitrariness, fresh test for all
the posts be conducted by the respondents themselves 4under the .
supervision of higher authorities taking eligibility conditions,
qualifications, age as on the last date ‘of receipt of application fér
641 posts i.e., the cut off date for 64'vécancies. The letter datéd
9/4/09 issued by respondents to applicant declaring him as more
than upper age limit be set aside and applicant be allowed .to
appear in fresh test.
8.7 Any other relief ;)r reliefs, the Hon'ble Tribunal .may kindly be
grant. | ,
8.8 Costs of the application.

The above reliefs are Sought on the grounds stated in paragraph 5 above.

9.  INTERIM RELIEFS AS PRAYED FOR:
During). the pendancy of the case applicant prays for the following
interi‘m relief: o
A 9.1 The fresh selection process shall be fiﬁalized and published fully

complying with the Rules, 2003 (Anncxurc~4) and laws laid down

in Palluru vs Union of India (supra) and no appointment shall be
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made for those with matriculation only, applicant be called for
the test before such finalization.
The above reliefs are soﬁght on the grounds stated in paragraph 5
above,
10. The application is filed through an Advocate

11. PARTICULARS OF THE IPO

(D IPO NO. : 39G402641

(ID Date of Issue 9/3/09 o
(Il  Issucd from | GPO, Guwahati

aIv) Péyable at GPO, Guwahati

2. 1 . : ) *d\l/
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'VERIFICATION

I, Abul Hussain Sadial,S/o0 Mohibur Rahman Sadial aged about 38 years,

resident of Vill. Masimpur Part II, P.O. Subedar Basti, P.S. Silchar, Dist_'
Cachar, Assam, Pin. 788025 that I am the applicant in this O.A. and as such I

do hereby verify that the statements made in Paras 1, 4‘, 6 to 12 are true to

my knowledge, and those made in Paras 2, 3 & 5 are true to my knowledgé
as ;ier the legal advice and I have not suppressed any material facts.

| And 1 sign this verification on this 7f?"‘tflénday of July, 2009 at
‘Guwahati. ‘ '

| . |
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All sums due by him/her have been paid viz.

REASON FOR LEAVING

i) Unavoidable change of residense.
i) Y1l health.
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S.R.(G. 189 ——In excrcise of ﬂ\c powers confcrro:l by the provxso o aruclc 309 of the ConsutuLmn and m supersession .
of the Ministry of Defence Group ‘C’ and Group ‘D’ (Fire Service) posts Recruitment Rules, 1976, the President herebs
makes the following rules regulating the method of recruitment to the posts of Fire Supcnmcndcm Fire Master, Lcaumv'

Hand ffice ‘B’ Lea d ng Hand Fire ‘4., Fue Engmc Dnvc1 A' and Fire Engme Dnver ‘B’ 1 in lhc Armv Ordmncc Corps :

>~

1. o}u rtticte und Cuvnmcnccmult.-—~(1) quscrul\,s maybc cachd thc Annv Ordmnce Corps (Group C’ and *
zts Non-Gazett tted) Recruitment Rudes, 2003, :

(2T ln.v \hah comeinto forcc on thc datc of lhelrpr !cgtwn in thc Ofﬁcxal Ga/cllc 2

J

1530

2. Applicati on.—Tncsc rulcs shdll apply 10 mc posts as spccxf"‘d in column 1 ofthé Scl.cdulc anncxed to1h-

e, g";;'c SR h .
nstmtvw Triging, Yo g
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3. Numbu ofposts, dassnfmuon nnd scalc of pa) ——Thenumber ofposts thcu f‘las;.lﬁCdu'Jx. iy, o

Tt '\,. % BT

c.,_ Themcthodof rgcmxtmcmto the sa
Scl)\,dulc

S. D:squahﬁcatxon.

w.;ro,“

@) Who has cntcrcd mlo or conu'acled a mamagc »Ylth ag erson havm a spouse l'vmg"

¥ at such’marriage is penmssxble under the personal law.
applicable to such person and the other party to ‘the mamage and that there'are other grounds for so'domg Xempt any:iy
person from the opemtxon of thxs rule . R

(e
6. Powerto rdnx.——thrc thc Central Govemincnt is of the. opinion that itis ncccssary or cxpcdlcnt soto do i~

_may, by order, and for TCasons (o bc recorded iri wntmg, rclax any of the provisions 'of thesc rules with rcspcct to.
or category ofpcrsons

T ,dld

. Name of the post

+o

Number of poslé

o

Classification

4. Scale of pay
5. Whether Sclectionby merit or
Sclcclion-cum-Scniodty o

Non-sclection post

6. Agelunit forduectrecnuls -

~

Whether benefit of addcd years of
service admissible undchch 30 of the
“Cenira! Civil Serv1ccs (PCHS[OII
Rules, 1972~ &

Educational and other qualification
required for directrecruits - v

o

R

Whetherage and cducational qualifi-. ; : - -
cation prescribed for direct recruits -
willapply inthe casc of promotees
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) Mo A/26576/Fire SwilfOS-20/1286/D (O-11)/2605
' Government of Indiz

3%
Ministry of Defence AI‘TNEXURE S- o %
New Dethi, dated 1™ Nov 2005 g

e Chiel ol the Army Stafi

subypect s Restructuring of Fire Fivhting Cadrein the Ord Corps

Sir,
The following amendment is hereby carried out in the Annexture “A’
w the Gove of India, Min of Dclence letter No A/26576/Fire Stalf/OS-

7 Tor: MatriculdGon & training in fire fighting under a State Fire Sm@ Aaje,toﬁ
an Tnstilute of repute v o
. / RL‘“‘I: B w&& C{°' Qg.\b;Aztﬁ
(@) Maturiculation. A '7/69"76"67LM1 (1246 D
. bs-201128

dutics and must have passed the test specified below :-

O Height without shoes — 165 cms provided that a
concession 2.5 cms. height shail be allowed for members of the
Scheduled Tribes.

(b) Must be physically [1t and capable of performing strenuous 0 '—V
{

< (i) Chest (un-expanded) - $1.5 ems.

4 (i) Chest (on-expansion) - §5-cms
(tv)  Weight - S0Kgs (minimum)
(v) Endurance Test :-

(aa) -Carrying a man (fi:cman lift of 63.5 Kgs to a
distance of 183 meters within 96 scconds.

(bb)  Clearing 2.7 meters wide ditch landing on both
fect (Tong jump). : _
(ce) Climbing 3 meters vertical rope using hands and

ly/ N

2. This issue with the concurrence: of Min of Def/Fin (0-1B) vide their

U.O No 3310/0-1B/05 dated 10.11.2005.

\'§M1111y
(NK Kashniita)

Undcr sceretary to the Govt of India

Copy to:-
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oo _N.OTIFICATION .
It rs for mformatron to all concerned that. the’ Assam :
- Commiission will ho!d mtervrew/vrva-voce lest forthe followmg p '
as per programme. given below at rts offrce at Ja',”ahar Naga
Khanapara Guwahatr-781 022 - .

NAWE OF POST (5) ~ [~

1. Lecturer in: Mampurr
- ‘Language in the Teacher N W e R
TralnmgCollege Silchar, .= - |. AT PR ST
Under - Educatron‘ S BN 06/12/2005
_'(Elementary) o
|- Department.- L . 3.
-2.| - Director ofAssam State' A P S {1 Qﬁ_/ wﬂgmf% ;::
< . ot e Jo 00 :
g;crtrtrves under G. A R 07/122005 e ) e % wRe i e |
| Ve - —f | I S Ty R R
3. -‘.Drrector of Agnculature Y aaiteisnae T fors wfoe o | '
under Agncufture Deptt. - [ . = 08 12/2005 L] e e e
_ : — R _mmwawnmcﬂm_
4. Director of ° Health B A - | [ RenRiEE et iz worenty
~:| Seriveicesunder Health - S 09/12/2005» || Feem *;g W;‘ﬁm fom
& F.W.(A) Deptt. S | e g e il
4 - . Deputy Secretary | TS sy L ww i
| C f . Assam Public, Service ‘Commission [ | afice, &xw IR e

Jawahar Nagar, Khana ra, GHY-22 | s -y zpiorene
9 pa f@f%w@m %ﬂ:n cm Am

Janasanyfg/3l49/05' N A '

o - : | S Advo«af@




e

TP A MY Y v
LR RS .

BN
PN

(015 igh i

_ ?{ aclgward’CJ
Gl ng éfiutalls .
Syoary as'ort ate.of physlcal le&t mtn relaxa

rvod: calégoties as. ~P9f Govt Ordera o
:Matrvcolatlon e ,

Musx be phystcatl
: .,lrmuouq du!ie n

e

ALY

T T

(ﬂror

NN

”ﬂ

wlde dnch lanmqg;pn,
oruc,al rope uslng I

‘H ....

Vo ébnlcu; ()f-f.lppltcullun ‘.huuld bo QddfOSs@q Jo: Admlnlairatlve Olﬂcer, 5z, i
d Unit, Pin.g0gos7, ¢, 99 A PO aqd the Jast datg of, receipt of -5+ -
] -DL.QQZ A quappllca Ion Gould bp\ |

it passpon sue photographs of 1

he applicant dqu IS AR

Officer and a gqif addresseq registareq envelope duly’f i,

rqqulsna s;amps ig to bc enquse X | lg‘,w;;,.gp_ ll,o,a,u,q_, by . !

. RSy e ﬁﬁ{l"}‘,{h ""’"'l" . ':;?: :'.-l., Y IR
§ tare rqquh'ou oh

éw‘a?a

B : tha onwards aL
S ,Masnmpur Mllltaryolahon {Agoim). £17-

Sre——

wnar N

Centraa Administrative Tr
AChis ACmiasilly (o phyalcal lost :
Anyi Injury sustaipgy by tho Individugi ¢;: r{ng the physlca] thls will not ba ¥ 7 L]
roopon,lbnluvo!llnuotganuallon ; T e . 2 ¢

NOFLs. TR f‘ e
[ (i) Hequuromommb}r)ct lqchan Jebycumpetent,quthorlly Anvchangewlllbe ?’ahau Bench
Intimated. lhrough advemsomont iy i
,’ (i}~ f‘and:dd(oo.wm foport o rocoption point

i Stalion on (i of phys
{ not be Permilled 1o yn
(ilij The docision ol tha U
(lvr Tl)o"f,)it Velites

at pnlxy Jala al Mdounpur Mmlary f'

sical lasts with Original documems failing whnch he wul

dergo physical lests, ,
nit Manaqoment vill b lmal [ .

p.m\‘dc'(uro 'mwurrod <n'g

5] roqunred to obtam pohcc venllcahon
{vij Beware o louts. Bocruitrey

| Attested

ul/Jlaodllcqnnpnrmu Modl‘:alnxpunsmg atey, . o A
by thg iz Jndlddlu at lho Unm o Qeleulon tesx wull_be bome by'the candldateo /
' ('V} : ,andldaleo who g et >Llermrl will b

, Advoza‘a
500 of o ,l Do not p«t/ loany one,

oty



) IS AprReF Gledimdsy 6y

ledampsto, T .
Approx cost “amest¥mey T Costoftender Time of "] Dateof
_Rs) R8T . fomRs) p . | opéning
15.56,06.299.52| _ 3142430 3000 | 18 {Eighteen) Wonths | 160507 .
mﬁmma«mmmam«mm,ww ighat, Patna on prodeicion
of demand ¢raft fom any : éd bank 1 favowr of FA & CAO/CoVECR,
Mahendrughiat, Patna o money fecsip issued by the Divisional Caste, apur Division
ummammmmmmmmmsmMmmm‘g

mmn»smmsﬁm,'ﬁ@wmmwmmmmw
post, Rs. 100 (Hhind/ed) extra shoukd be sent by dedand draft in favour of FA & CAO/EC Rly,
PaﬂaS.Ta\dasmbedroppedhpraabedmempbmdhoﬁoesdm

Kashmiri

) e, g by fegt P
0stfcourier. service fo feach before 12.00 tws. of the date of opening. However, Rly. will not be
WMMW«M&WMMW.‘.TMWM&M
submitted with proper amount of Eamest Money in fxvour of FA & CAO/CoECR,
umwmpmrmmm&mmwlmsmﬂww.m
ender form is not transferable. 5.0 EGgibiiity criterfa:- 5.1 Contractor ghould have completed in
mbﬂhwwwmﬁg;Wywwmmmmm);mk&mdMa
mwmmw¢u%dmmmm.sm?musammm
»f work physicaty completed within the quaktying period; i.e. ial years and cument
mwm(mwmemmmmmmmmmwngmm
nly be considered in evaluating the efigiblity criteria. 5.1.2 The total valise of imilar nature of work
mummqmmmmmmwmmwmmmmmmm,
:tm!dbemidered.ﬁ\mse,meﬁnalbﬂlbfsfmﬂarnammdmmmbeenpassedmmal
neasurements have not been recordéd, the paid amount including statitory deduction is 1o be
-ariation, then aiso the paid amount including statitory de is to be considered. However, if
mlmasdmmnsmbeenmmwmmmbemmtedwﬂhpgﬁhenﬂaﬁmbm

ariafion has fiot been Sanctioned; tiiginal agréement va ag value
ichever & lower should be considered for fudging efigibifity. 5.1.3 In the ¢ase of.composite works
wolving combinatioh of ¢ fferentworks, even separate completed works of required value shoutd be
onsidered while ‘evaluating the efigiblfity criteria. For example, in a tender for bridge work where
hnilam_atureofwo'krasbeénQeﬁnéqasbﬂdgewofkw?ﬂlpﬂefmmdaﬁpnandPSCsupers@dum,
tenderer, who his completed ohe bridge work with pile foundafion of value atleast equal to 35% of
e {ender vafue and also has completed one bridge work with PSC superstructure of value at least
qual to 35% of the tender value, should be considered as having fulfilled the efigibility criteria of
aving Sompleted single simflar nature of work. 5.2 Total contractural amount received during the fast
ree financial years and in ttie curtent financial year, shoutd be a minimum of 150% of advertised
nder value as per audited balarice sheet duly cerlifieg by the Chartered Accountant. For the
1ancia) year ended andlor the curient financial year if audited balance sheet is not avallable
Jntractual amount received duly certified by the chartered accountant shoudd be submitted as a
'vof of tumover. Altematively a least payment certificates from Central GovU/Sfate Govt/Central
S. Us/State P.S. Us and other Gov Agencies for a minimum of 150% of adverlised tender
e may be submitted. 5.3 Contraclor shoutd submit revenus/Banker's-Solvency certificate of
inimum 40% of advertised tender value of work. "Similar nature of Work is defined as Tender
>. 3 of 2007-08 (Open) “Construction of any work involving struciural concrete.” Tender No. 4 of
107-08 {Open), 5 of.2007-08 (Open), 6 of 2007-08 $0pen), 7 of 2007-08 (Open), 8 of 2007-08
ipen) and 9 of 2007-08 (Open) "Construction o major bridge with wellipile foundation."
ease fote: I. Where an individual bids on the basis of credentials of an earlier Joint Vefture/
sseciation of Pariners/Patnership firm, ¢ ials shall be dered in percentage of their
‘dicipation in the earier firm. 1l, Participation, by Association of Partnership (AOP)Joint
-nture (JV) firms are not atlowed for tender value up toRs. 8.0 Crore. Il. Completion certificate
the work issued from Central Govl/Slate GoviCentral PS. Us/ State P.S. Us and other
werhment Agendies shall only be accepted, credential from Pavate Individuals shall not be
cepted. IV, Tenders submitled withoul credentials as per annexure 1, Il & Il of Tender document
1liable tobe rejected. 6. (a) Advance to contractor is not applicable for tender no. 3 0§2007-08
pen) only. (b) Purchase preference clause fs not applicable for tender no. 3 of 2007-08
oen) only. (¢) Price variation clause Is notapplicable for tender no. 3 0f 2007.08 {Open}onty.
2erformance Guarantes (P.G.): Plsase note that in addition to Securily Deposit, the strccessfut
ntractorwill have to submit a perf G
-arantee Bond intoken of i to complete the work y. The Perf e
arantee will have to be déposited afler the leter of acceptance has been issued bul before signing
he Agreement and should be valid up to expiry of the maintenance period. Details in this regard
*available in the Tender document. {a) Performance Guarantee shall be released after salisfactory
npletion of the work and maintenance period is over, The procedure for releasing should be same
for security deposit, {b) Wh the contracts are rescinded the security deposit should be
eited and the performance guarantee shall be encashed and the balance work should be got
e separately. (cz The balance work shall be got done independently without risk & cost of the
tinal contractor. {d) The original contractor shall be debarred from pariicipating in'the tender for
uling (he balance work. If the failed contractor is a JV or a partnership firm. then every
nber/partner of such a firm would be debarred from participating in the tender for the
ince work either in hismer individual capacity or as a partner of any other JV/Partnership firm,
lote:- {1} Rates shall have to be quoted as percentage above or below for each schedule
rately. Tenderers must not quote item wise rates. In case any contractor quoles unified
nlage for each schedule and item wise rates against individual items also, no cognizance
'd be taken for the item wisé rates quoted by the contractors. However, railways reserves their
i 1o cancel any tender where ilem wise rates have been quoted. (2) 1. Tender notice Is also
Aable on httpfwww.tenderlimes.com it. The tender documents will also be available on
site http:/www.tendertimes.com during the above mentioned period and the same can be
nloaded and used as tender document for submitling tender. This facility Is available free of cost.
ever, the demand drafi as prescribed above lowards the cost of tender documents will have to
aclosed with the fender. Incase the tender is not ac panied with the valid d d draft for the
of the lender document as detailed above, the tender will be summarily rejected.

ded and work as been completed with negative |

‘| change as per Govt. Policy). -

t ,@m.';%of(:onlradua‘lvalue,ip(orm'afaaank B
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CORRIGENDUM .

Y Panthe ;

Ref advt. No. 7101/200/2006 published ir this néw(s:

Firemen. ' .
_The following may be read as:,. - ..

Call letter -at 06.00 AM.on 01.May 07.at Kalibari

(Assam). - - R :
3. Total “number- of - posts of .Firemen are 48.
Reservation-of posts will be, Ex Servicemen, 20%
(Reservation for SC/ST/.OBC will be availabie after
filling up vacancy for Ex-Servicemen), SC - 7%, ST -
12%, OBC - 27%, General:_51%, (Subject to
4. Existing'pay scale of firemen is Rs. 2750-70-3000-
75-4500. - o S

5. On getting recruited, likely place of employment
will'be Assam and Nagaland, including ‘liability to
serve anywhere in India. '
m;gglgg%}g&ggocedu (Not necessarily in the order
given below). wi g fest,

cal paramefers as laid down, v am, int
syllabUs for Wiitter eXa - matrcalioRIever:
as ger fdririation.regarding.fire fighting.
7. "Meeting all selection criteria does not automatical-
ly entitle a person to be selected for employment.
Merit list will be prepared based on the above selec-
tion procedure. ’ i

8. Fresh appilication will only be accepted for physi-
cally handicapped (hard of hearing). Candidates who
have applied previously need. not apply again.
However, they will have to fulfill all the laid down cri-
teria as mentioned in Advertisement No. DAVP
7101/200/2006 published in Employment’ News for
week 20-26 January 2007 and Indian Express (New
Dethi Edition) on 10 Jan 2007. Candidates of above
category should report with original documents and
application form at 06.00 AM on 01 May 07 at
Kalibari Traffic Control Post, Masimpur_Cantonment,
Silchar (Assam).

CO, 57 Mtn DOU

davp 7101/2/2007

57 MTN DIV ORD UNIT - |

paper on 10/1/7 and- advt..No. 7101‘/2_53/2006" p'uk.;‘.ji L
lished on- 26/2/7. regarding recruitment of 4¢'| .

+ | 1¥Fresh date for screening test will be 01 May.2007. .
*|2. Candidates. are advised to report.with Admit Card/

Traffic. Control Post, Masimpur Cantonment, Siichar




P o _ 57 Mountain Division Ordnance Unit
PIN-909057 :
Clo 99 APO

0361FM/CiviAdm - WEW
PrRUl HULL PN SADIHL
AMastmPUR - Poot L, Seb

P-0- Sub,deon PBosds
Bzt Cochen - pssean - .
. S _ REJECTIONLETTER

" Dear Candidate,

i. Your application has been rejected due to the foliowing :-

. \)5/ Age is more than upper age Himit.

N {t) 'Education is Ies‘s than matricviation which is minimum qixaliﬁcaxion.
o ®
S Note - Dispaich details

:\.pphcatmn wh!t:h has been dxr_‘p'xt(.htad -

(1) Seif addressed registerad ietter .

Seif addressed normal envelope with Rs 5/- stamp enclosed.

(i)  Seif addressed envelope thhout stamp enciosed.

(ivy  Noself addrcsscd gnveiope enciosed. Sent by normal dak at the Govt. cost.

“Checked by -

L,ros‘s Checked by

0—-—~.~—___

e

; ‘_ . '$ a ;“"‘{ FT:F.-""‘E@C' T }
| Cemraa Admmwtww hit:::;w i

: (B(aa‘rx. of Officer)

.

__-_-.,/

| MES et B

Attested :
G
Advomn'y
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* ,Q U G20 Tl 42 ) \NN“XURE,,, ;ll'm....
CUPAE CENTRAL  ALMINISTRATIVE TRIDBUMAL
\(@& AANIAHATYL DPENCH @
GMWHDERSHEET
7 e £} T?_'f?
ver Lepinad Applic «tion N \S- _/O& T
L Mise Pevition BHo, S
- Gontemplt Potition Hu.. Y 4
. Review Applicatiosn Moy ._“_,_._-_...-_.-»j
_ ' ; yvA b 2 CRS
Applicant(S )_,ZAK{’_Q /Z/..Z/§S Ay BA /63;/4 g_/ZA,,____
' ~ RS,
Responints _ LAXLON OF TNDIA. bn 2%
. DR NT L «AK&AR) .....
Reltvoeata Crar the Appl ™ kg /5@ SN TAN L
Advacatc for the l""‘:'-':zp'.'ll"-"‘l"l w3y c,éfd!’ e
Wotes T Ehe Regiatry ) TToRe q . prder of tha Tribunal
NaWelks I , g e
| 3
09.02.2009 % Heard Dr J.L.Sarkar, learned
Qcounsel appearing for the Applicant and
IMr Kk Das, lcamed Addl.  Standing
0counsel for Govt.” of India (to- whom: a
T T ;kopy of this Ongmal Apphcatxon has »
tady been supplied) and per used the
inatenals placed on record.
40‘ Admit.  Issue  notice to the
Respondents requiring them to file their
‘Written statement by 30.03.2009.
% Appointment, of any candidate
B (Selected, pursuant to their recruitment
"’ o
i n%zde under Advertisement. -published
i der Employment News dated
_5;{&2’?? "";:" d}::‘,i a 15 11.200S wunder .Annexure-H and
I 5 RSP ) ¢
Cén;ramdmamstr“mvs Yribua Aév.crhsemcnt published ‘in Dainik
sl
j o ' ; Jugesankha on 13.12.2006 under
i 5o .4 i '
‘ } <k 1( Anhexure-M) so far made in-the post of Attested
" Y
N i “P]}‘ /
\ cman R shall abide by the ultimate
i RadE b 1 B
| #M‘m‘m ]' result of this case. The Respondents,
—

-acc%wdmgly should, intimate all the

selected / appointed _ candidates about

-ndancv - of this Original Application%
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No.15/ 20(5‘5; so that they shall remain
free to contest this case.

No fresh appointment of “Fireman”
should be made (till 30.03.2009) by the
Respondents;
Tnbunal

without leave of this

While passing the aforesaid ad-

interim restraint order, liberty is hereby

granted to thc Respondents to approach

this 'I‘nbunal (even at an earlier pomt of
time than 30. 03 2009) for modlﬁcatlon of
thie ad-interim orderfto take leave from
this Tribunal.

Send copics of this order to the

_ Apph cants and the Respondents (along

“with notices).. -

Free copies of this order be also
handed over to the counsel appearing for
tbc partles : . | 0~

Bt Fa .

Sd/~
M.R. MOHANTY
VICE CHAIRMAN

A_'ttested_
e
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"\ THE CONSTITUTION OF INDIA - | | 345
" Union by Art. 298 (cartying on of trade, disposal of property, and making of contracts)
s concemed, it will not be governed by the Proviso to Art. 737 .
- Power to-'chahgb executive order or policy. 1. Where the Constitution does not -
‘require an action to be taken only by legislation or there is no-existing law to fetter the
. executive power of the Union (or a State, as the case may be), the Government would be - -

not only free to take such action by an executive order or to lay down a policy for the -

. 'thaking of such executive orders as occasion arises, but also to change such orders or the. -
~ policy itself, as often as the Government s requires,” subject to the following conditions:

.- (@) Such change muslt be:made in the exercise of a reasonable discretion, and

- not arbitrarily.™ oo : ' . o

" (b) The making or changing of such order is made known to those concerned. .

" (¢) It compliés with Art. 14, so that persons ‘equally circumstanced are mot. -
treated unequally™ ' o ' o . '
(@ It would be subject to judicial review.” DN

2. - Subject toithe same conditions as above, the Government can review an .

. i_exec\u/ti_y or administrative order or relax the conditions of its policy.”

M Enforceability. of nonsstatutory administrative rules or orders. Though
i Art. 72 empowers the Government to issue rules or instructions, these must give way

- ! to provisions of any law or Rules-made in exercise of the power conferred by Art. 309™ . p
.. [see, further, under Art. 309, post]. '

‘ ~ Arts. 73 'and”fZ98. 1. - These two Articles are to be read -togemer to determine. .
the extent of execmixfe power of the State to carry on a trade or business.™ .
f 2. Since the gxecutive power -of the Union extends to matters with respect to
! which Parliament has power to'make.laws, the executive power of the Union Government -
| extends to-lotteries organised: by the Government of India or of a State, by reason of
" Entry 40 of List L. But Art. 73 is subject ‘to the provisions of the Constitution’, including
© Art. 298 Now; Proviso (b) to Art. 298 ‘says that the executive power of a'State'may
extend to a trade of !)usiness with respect to which the State Legislature has no power =
" . to make laws, subject to the condition that such executive power of a State shall be
' ‘subjective to legislation by Parliament . Hence, in the absence of legislation by Parliament, .
a State Government may, by its executive power, control sale in the State of lotteries - § .
" ‘organised by the Government of India, and for that no permission from the ‘Government:

.- of India'would be required; because, Proviso (b) to Art. 298 does not make this executive
o nppover of the -State.sihbject to ‘the executive power of the Union’. : a
% < . : N '
2 o g .. . o
8 Hlf 1 .. Council of Ministers . |
:éf § P T4 (1) There shall be a Council of Ministers with the Prime Minister at the
S -

iy head to aid and advise the President who shall, in the
-aid . . . S -, _

' exercise of his functions, act in accordance with such_
- advice” B ‘ '

| PPN v;As,sdm,-:.-A.:'_1961‘:,Assgm 133 (139). - 0 Q') Rkt
Uniotj QO s

‘j ! Council of Ministers to
&1 and advice President.

of India; A. 1981 $.C. 1545 (para. 4). '
-India,: A. 1980 S.C. 1461 (para. 5). 7 P
"India, (1989) 2 S.C.C. 541 (paras. 10-1 1); Upion of India:v..” |
y1-8C.C. 175 (para. 6). - . ' S b
0 ng}iémshqg,ﬁA.ﬁ_IQ‘Sét S.C. 781 (para. 9).
W

ere_added to- CL (1), by the Constitution (42nd Amendment)
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X ?egulate the ‘recruitment and conditions of service’ of the persons mentioned thereimmme:

and is not co-extensive with the power of the Legislature under item 70 of List I or 41

the Proviso to Art. 309 and is, accordingly, invalid,'® though the Legislature acting under
the Proviso, could have exercised such power of validation.

4. In the case of the Union Territories, the rule-making power belongs to the
- President,!® until Parliament chooses to legislate. '

' 5. In States reorganised under the States Reorganisation Act, 1956, the power of
the Governor to make rules has been controlled by s. 115(7) of that Act, so that no Rule
made by the State Government would be valid and effective unless the prior approval

of the Central Govemment has been obtained 20

an ad hoc declaration, e.g.; that persons who have been illegally retired shall be deemed
10 have been lawfully retired.'® ‘

' 2. A rule made under Art. 309 can be amended only by a Rule or Notification
duly made under Art. 309.2! '
3. Solong as a Rule framed under Art. 309 is not duly amended, it is binding

on the Government and its action. in matter covered by the Rules must be regulated by
the Rules.22 L '

4. The rule~maki1jg function is a legislative (not exéc,utive23 or quasi-judicial)
function, so that no hgaling is necessary for making or changing Rules made under

5. ‘For the same reason, such Rule may be struck down only on such grounds as
may inva!idate a legislative measure, e.g., violatiqn of Arts. 14, 16 of the Constitution,
and not because the Court considers it to be unreasonable 2

6. The rule-making power conferred by Art. 309 of the Constitution cannot be

fettered by any contract:* Hence, the employee cannot rely on anything in his contract

Legislature, %

* Rules made under Arts. 309 and 162. See post under ‘Enfdroeability of Service
Rules’. o _

18. State of Madras v.;Padma'nabhacharya, A. 1966 S.C.:602 (605).
19. Gobalousamy v, Pondicherry, A. 1968 Mad. 298. S -
20. State-of Mysore v. Basappa, (1980) U.J.S.C. 506; Raghavendra v . Dy. Commr., A. 1965
S.C. 136; Kapur v. Stase of Haryana, A. 1987 S.C. 415 (para. 7). '
21. Nagarajan v. State. of Mysore, A. 1966 S.C. 1942; Saksena v. State of M.P., A. 1967
- S.C. 1264 (1267-68). : : _ o ‘
' 22. Bhatnagar v, Union of India, (1991) 1 s.Cc.C. 544 (para. 13) — 3-Judges. "
23, Yadav'v. State of Haryana, A. 1981 S.C. 561 (paras. 46-47). ‘
24. Kumar v, Union’ of India, A. 1982 S.C. 1064 (para. 36).
244. Barisal v. Union of India, A. 1993 S.C. 978 (para. 21). ‘
- 25. Union of India v. Arun, A. 1986 S.C. 737 (paras. 17-19); State of Maharashtra v. Joshi,
(1969) 1 S.C.C. 804 (para.'14), . - Attested
26. Dinesh v. State of Assam, A. 1978 S.C. 17 . D
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