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Contempt Petition No 	: ---------/2009 in O.A. No.---- 
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Applicant (S) 	: 
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-  -  - 	-- -------  ---.- 
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/ 

rd...... ........ 

Dy. Reistrat- 

Date 	I 	Order of the Tribunal 

29.07.2009 	Dr. J. L. Sarka, learned 

counsel appearing for the Applicant 

and Mr. M. U. Aihmed, learned Addi. 

StanIing Counsel representing the 

Gove[mment of India(to whom a copy 

of ihis O.A. has already been 

suplied) and perused the materials 

piac4i on record. 

In course 	of hearing 

Dr.LLL.Sarkar, learned counsel 
OAA  

Q-?) VQJ/ 	cexvg-a b-i 
'?) 

'ib. 1q0 4 
• •i c6.'.- 

J.e,t'e. • 

ffo%'4bv) ,7 /' dc  

ap earing for the Applicant has 

pla ed before us an extract of the 

ne s item published in Assam 

Tribune dated 23rd  July, 2009 to 

sh w that in the case of ACS 

Officers restraint order was passed 

by the Hon'ble High Court. The copy 

of the same has already been 

su plied to Mr. M. U. Ahmed, 

learned Addl. Standing Counsel for 

the Respondents. 

Contdf- 



O.A. 142 of 2009 

Contd/- 
29.07.2009 

c&pi-- 	LL 	i-fS 

0t4- 
dd 	 219/ r/ ° c-e-Q •  

1.7'r- C - J-0 

bi -~-j 09 

v 

(M . K>.C1 'au rvedi) 
iImber(A) 

(M.R;Mohanty) 
Vice- Chainnan 

• 	a 

07082009 	Heard DrJ L Sarkar1  learned Counsel 

appeating for the Applicant and Mr MU 
/thmed, learned Mdl Standing Counsel for 
the Government of 1nd4a repiresentrng the 
Bespondnts 

• 	

•: 	 Hearing concluded. 

Orders reserved. 

M.K.turvedi) :, . (M.RMohan) 
Member (A) 	\i,ce-Cb an-rn an  

nkm . 

((i 	 . 

.09:2009 	Judgment pronounced in. open 

Court, kept in separate sheefs The O.A. is 

Q% 	 dismissed in terms of the order No costs 

r 	
. I 	

,•. 

,c 	 (M K GPrvedi) 	 IM R4an1y) 

No HIC 	
•. 	

Member 

T1h& 

Other connected rnatters are 

to be listed on 7th  August 2009. 

Call this matter on 7th August 

2009 along with O.A.No.15 of 2009, 

81 of 2009and 141 of 2009. 

Send copies of this order to 

the Respondents by Speed Post 

along with the copies of this O.A. 
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CENTRAL ADMINISTRATIVE TRIBUNAL 
GUWMIATI PN1I 

Original Apphcabon No.142 of 2009 

Date of Order: This the ti day of September 2009 

The Hon'ble Shri M.R. Mohanty, Vice-Chairman 

The Honhle Sbri M.K. Chaturvedi, Administrative Member 

Abdul Hussain Sadial, 
S/a Mahibur Rahman Sadial, 
VIII.- Masimpur Part II, P.O.- Suhedar Basti, 
P.S.- Silchar, Dist- Cachar, Assarn 
Pin-78802 5 	 Applicant 

By Advocates Drj.L Sarkar and Mr S.N. Tamuli. 

- versus - 

Union of India, represented by the 
Secretary, 
Ministry of Defence, 
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New Delhi-I 10011. 

The Director of Ordnance Services 
Army Headquarters, 
Sena Bhawan, P.O. Army Headquarters, 
NewDeihi-ilO011, 

The Commanding Officer 
57 MTN Division, 
Ordnance Unit, 
CIa 99 APO, 
Pin-909057. 

CaL (Sri) P.S. Chandak 
Finance Section, 
Army Headquarters, 
SenaBhawan, 
New Deihi-I1001L 	 ........ Respondents 

By Advocate Mr M.U. Ahrned, Addi. 
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O.A.No.142/2009 
ORDER 

M.R. MOHANTY, WCECHAJRMAN 

Heard Dr J.L. Sarkar, learned Counsel for the Applicant 

and Mr.  M.U. Ahmed, learned MdI. Standing Counsel for the 

Government of Jndia appearing for the Respondents. 

Applicant claims that pursuant to Advertisement dated 

19.11.2005, he applied for the post of Fireman in 57 Mountain 

Division Ordnance Unit. The said Advertisement. required 

Matriculates wIth six months training in a reputed Institute for the 

post in question, The Applicant, who is a matriculate, claims that he 

had only one month training. Thus, he was, on his own showing, not 

an eligible candidate (for the post in question) as per the 

Advertisement. it is his case that the Advertisement dated 19.11.2005 

was, later, cancelled arid a fresh Advertisement was issued during 

2007 (in accordance with an executive instruction, that was not 

consistent with the Statutory Recruitment Rules of 2003) and that the 

Applicant (although he did not apply, in response to said fresh 

Advertisement of 2007) was considered as a candidate under the said 

fresh Advertisem en t of 2007 and held to he an overaged candidate. 

 The point raised on behalf of the Applicant is that the 

untrained candidates;  who were called 	to the selectIon- (as per 

subsequent Advertisement of 2007; whIch was based on an 

incompetent executive Instruction) should not have . been 

considered/selected for appohitm.t- 
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4. 	It has been clarified on behalf of the Respondents, at the 

preliminary hearing, that there were a new set of Recrnftment Rules 

(issued during 2006) and, after cancellation of the Advertisement: 

dated 19.1.1.2005, the fresh Advertisement were issued in accordance 

with the new Statutory Recruitment Rules of 2006. it has been 

clarified further that under the new Rules of 2006 there were no 

requirement of training for the candidates. Since the Applicant is a 

Matriculate (and one time app)icant for the post of Fireman) his case 

was considered and since he was overaged, he did not receive any 

further consideration. In course of preliminary heaxing it was also 

brought to our notice that 48 candidates were selected in the 

selection process and that, for the reason of pendency of cases in the 

Honble High Court and in this Tribunal in O.A.Jos.15 & 81 of 2009, 

those selected candidates are yet to he appointed. We have already 

held in our order dated 11.09.2009 (rendered in O.A.Nos.i5 & 81 of 

2009) that the recruitment was done without violation of any statutory 

Recruitment Rules or by resorting to any executive instructions (that 

-is/was inconsistent to statutory rules of 2006) and that there were no 

miscarriage of justice in th e selection process. In the present case, the 

Advertisement: (in response to which the Applicant offered his 

candidature) was cancelled. Despite that he was treated to be a 

candidate in respect of the fresh Advertisement. But by that time, he 

was overaged. He was, as discussed earlier, was not a valid candidate 

in response to Mvertisement of 19.11.2005. Under the fresh 

Advertisement of 2007, he was averaged. Thus, judging from any 

angle, he has no case on merit4 



It was also pointed out by Mr M.U. Ahmed, learned Md). 

Standing Counsel for the Union of India, that the candidature of the 

Applicant was rejected during April 2007 as at Annexure40 to the 

O.A. and that he remained satisfied till iThnçj of this Original 

Application (on 28.07.2009) under Section 19 of the Administrative 

Tribunals Art, 1985. He h as submitted that such an application is 

barred by limitation; the same having been flied after long 2 - years. 

No petition seeking/explaining condonation of delay has 

been filed in this case. 

It was stated by Dr J.L. Sarkar, learned Counsel appearing 

for the Applicant that coming to know that other candidates have 

approached the Hoifble CoUrt and this Trihinal, the Applicant has 

approached this Tribunal with the present case and since connected 

cases are still pendIng, his grievances need be redressed. 

81 	 The points raised in the connected cases have also been 

raised by the present Applicant. In these connected cases 

(O.A.Nos.15 81 & 141of 2009) it has already been held that there 

were no violation of any statutory, Recruitment Rules nor the 

recruitment were done on the basis of any executive instructionx that 

was inconsistent with any statutory rules. It has been held in those 

cases (decided on 11.09.2009) that the recruitment was held as per 

new Recruitment Rules of 2006 (not on the basis of old Recruitment 

Ruels of 2003) and as such there ere no miscarriage of justice in the 

recruitment press- 
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9. 	In the above premises, without finding any prima fade 

case, we dismiss this case, which is also barred by BmItato.n. No 

costs 

1O 	Send copies of this order to the Applicant and. the 

Respon,dent (a)ongwith copies of .  the O.A.) and free copies of this 

order be handed over to the learned Counsel for both parties 

(M.IC.CHAIJRVEDI) . 	 ( M.RMOHANTY) 
ADMINISTRATIVE MEMBER 	 VICE-CHAIRMAN 

nk 
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SYNPOSIS 

This is a case where Executive Instruction required minimum 
qualification of Matriculation and Training in Fire Fighting for recruitment 
of Fireman, Gr. D, defence civilians in the Army Ordnance Corps. Total 
cadre strength i 2826.The instructions stipulated framing of Rules in this 
respect and accordingly "Army Ordnance Corps (Group C & D posts non-
Gazetted) Recruitment Rules, 2003" was framed under Proviso to Article 
309 of the Constitution of India. The executive instruction dated 3.2.2000 
thus stands superseded. Subsequently another Executive instruction dated 
11.11.2005 was issued deleting requirement of fire fighting training and 
making qualification as Matriculation only, ignoring the Rules. This is 
illegal. After this vide advertisement dated 19.11.2005, in Employment 
News 64 posts of Fireman were advertised with qualification requirement 
matriculation and 6 months fire fighting training (Rules does not stipulate 
any period). This advertisement of 64 posts has been notified as cancelled 
without showing any reasons. Fresh advertisement for 48 posts of 
Fireman has been published with minimum qualification matriculation only 
ignoring the mandates of the Rules, 2003 which is illegal. Moreover age 
limit was fixed on variable dates instead of last date of application which is 
illegal. Applicant's candidature was rejected on the ground of over age on the 
date of the test though he was within the age on the cut off date. There are 
pending O.A.s with interim orders. The applicant files this O.A. alleging 
administrative action not just and fair, malafide, malice in fact and malice in law 
and the legal question of enforcement of Rules under proviso to Article 309 of 
the Constitution of India vis-à--vis administrative instruction, and files the OA 
before the publication of the result. As a abundant caution applicant files this 
petition to join in the proceedings of O.A.s No 15/09 and 81/09 to protect his 
interest. 

Filedby 

S.N.Tamulj (Advocate) 
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IN THE CENTRAL ADMINISTRATVE TRIBUNAL, GUWAHATI BENCH 

I 	ipf 34 
Centrat Administmuve Trit3uz 

2 8 	;• 2009  

UWZAhati 
\ 

Bnh 

GUWAHATI 

O.A.No ... L!1.212009 

Shri Abul Hussain Sadial 

-Vs- 

U.O.I. & Ors. 

LIST OF DATES 

Dates Particulars PageNo/Annexures 

3/2/2000 Ministry of Defence circulated Executive Instruction Z 

dated 3/2/2000 for restructuring the Fire Fighting Annexure 3 

Cadre in the Army Ordnance Corps. Annexure A to the 

instruction includes Fireman. Qualification to the post 

was shown as Matriculation & Trg. in Fire Fighting 

under a State Fire Service or an institute of repute.In 

para 2 pf the 	above 	executive instruction it was 

stated that "... for which Rules will be notified in due 

course." 

2 3/2/2004 Applicant 	passed 	H.S.L.C. 	Examination 	in 	the Page' 

year2003 and 	pass certificate was issued by the Annexure 1 
,1If1qi 

headmaster, Masughat High School, dated 3/2/04. 

3 23.10.05 Applicant 	completed 	1 	month 	Elementary 	Fire Page-2j 

Fighting Course From State Elementary Fire Fighting Annexure-' 

Training School, Assam and a certificate of Honour 

was issued to that effect by the Director State Fire 

Service Orgainasition, Govt Of Assam. 

4 13/11/2003 As a follow up action to the para 2 of the Circular Page-25 

dated 	3/2/2000 	regarding 	restructuring the 	Fire Annexure- 

Fighting Cadre in the Army Ordnance Corps, Army 

Ordnance Corps (Group C and 0 posts Non Gazetted) 

Recruitment Rules- 2003,( A rule under Proviso to 

Article 309 of the Constitution of India), dated 

13/11/03 was made and was notified in The Gazette 

of India, 6th  December,. 2003 herein after referred as 

Rules, 2003. Para 7 of the said 	Rules relates to 

Fireman. Para 7.8 of the said Rules prescribe the 

qualification 	for. 	Fireman 	as 	Matriculation 	and 

certificate of having undergone a Fire course/ fire 



service training from an institute of repute 

5 11/11/05 An executive instruction dated 11/11/05, was issued Page-29 

by the Ministry of Defence diluting the qualification Annexure-5 

for fireman. By this instruction qualification for the 

post of Fireman was prescribed as Matriculation 

instead of matriculation and certificate of having 

undergone a Fire course/ fire service training from an 

institute of repute as prescribed in Rules, 2003. This is 

illegal, as a rule under Proviso to Article 309 of the 

Constitution of India can only be amended by a Rule 

or Notification under duly made under Article 309 of 

the Constitution of India. 

6 19.11.05 Advertisement for 64 posts of fireman in 57 MTN DIV Page-30 

ORD Unit published in Employment News Dated Annexure-6 

19/11/05. Qualification prescribed was matriculation 

and fire fighting course of six months duration. 

7 4.12.05 Cancellation notification of the 64 posts of Fireman Page-31 

(as advertised in Employment News dated 19/11/05) Annexure-7 

was published in Dainik Yougasankha dated 4/12/05. 

8 13. 12.06 Another advertisement for 48 posts of fireman in 57 Page-32 

MTN. DIVPORD Unit published in Dainik Yougasankha Annexure-8 

dated 	13/12/06. 	Qualification 	prescribed 	was 

matriculation, which is contrary to the Rules, 2003. 

9 9.4.2007 Rejection letter was issued to the applicant rejecting Page-394  

his candidature on the ground that his age is more Annexure- 	t 

than upper age limit. This is illegal as he was within 

the upper age limit prescribed under the Rules on the 

last date of the application. 

10 15/4/07 A corrigendum published in the Sunday Express 15th  Page-33 

April 2007 announcing the date of the test as 1/5/07 Annexure-9 

along with certain other things. 

11 26.11.08 Few candidates (not this applicant) approached the 

Hon'ble Gauhati 	High Court through W.P.(C) 	No 

2557/07 (Nivu Ch Dey & Ors —v- UOl & Ors) alleging 
Cent )Mrninhv 

irregularities in the selection test and the same was 2 8 	U 
dismissed by the Learned Single Judge by an order 

dated 26.11.08. 

eth, 7 

2009 
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12 9.2.09 O.A. No 15/09 was filed challenging the selection Page-3 

process conducted in violation of the Rules by few Annexure-li 

other candidates and by an order dated 9/2/2009 of 

this Hon'ble Tribunal in O.A. No 15/09 (Zakir Hussain 

Barbhuiya & ors Vs. UOl & Ors pass an interim order 

restraining fresh appointments of Fireman without 

leave of the Tribunal. This order is still in force. 

13 11.02.09 Being aggrieved petitioners in the W.P.(C) No 2557/07 

(Nivu Ch Dey & Ors —v- UOl & Ors) approached the 

Hon'ble Division Bench of the Gauhati High Court 

against the order of the Learned Single Judge through 

Writ Appeal No 51/09 and was allowed by an order 

dated 11.02.09. The Hon'ble Division Bench quashed 

the order of the Learned single judge and gave liberty 

to the petitioners to approach appropriate forum i.e 

Central 	Administrative 	Tribunal 	for 	proper 

adjudication of the Case. 

14 Petitioners in the Writ Appeal no 51/09 approached 

this 	Hon'ble 	Tribunal 	through 	O.A.No 	81/09 

challenging the recruitment process which 	is still 

pending. Similar protection as that of the O.A. 15/09 

was granted to the applicants. 

15 Applicant when came to know about these, he files 

this petition for the cause of justice. 

Fil 

COntrat Ath11 

T141:  ;;v 4 ft 
safth 



IN THE CENTRAL ADMINISTRATIVE TRIBUNAL: GUWAHATI BENCH 
GUWAHATI 

(An application under Section 19 of the Administrative Tribunals Act, 1985) 

O.A. No. Al 2- /2009 

) 

Centra' drf,cn ttwve Tribua 

2Q1 

wIjpi.ki  

Abul Hussain Sadial 
S/o Mohibur Rahman Sadial 
Viii. Masimpur Part II 
P.O. Subedar Basti 
P.S. Silchar. 
Dist Cachar 
Assam 
Pin. 788025. 

Applicant. 

-VERSUS- 

1. Union of India 
Represented by The Secretary 
Ministry of Defence 
Sena Bhawan 
New Delhi 
Pin 110011 

'(S 

\4&' \'ce 
co  

ès 
c 4. 	 * 

A- 
y() 

s,  

The Director of Ordnance Services 
Army Headquarters 
Sena Bhawan 
P.O: Army Headquarters 
New Deihi - ilO011. 

The Commanding Officer 
57 MTN Division 
Ordenance Unit 
C/O 99 APO 
Pin 909057 

Col. (Sri) P.S. Chandak 
Finance Section 
Army Headquarters 
Sena Bhawan 
New Delhi 
Pin. 110011 

Respondents 

L 
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DETAILS OF THE APPLICATION: 

PARTICULARS OF THE ORDER AGAINST WHICH APPLICATION IS 
MADE: 

The application is made praying for enforcement of Rules under proviso 

to Article 309 of the Constitution of India vis-à-vis executive 

instruction, in the matter of recruitment the result of which has not yet 

been published and for joining the hearing of O.A. No.15/2009 and O.A. 

No.81/2009 & O.A.No.40/2009 by. analogous hearing. The law 

declared by Hon'ble Supreme Court being binding under Article 141 of 

the Constitution of India, the law declared by the Apex Court in Palluru 

Ramakrishnaih vs. Union of India, repàrted in 1990(1) SLI 136: 1989 (2) 

SCC 541 and in Union of India vs. Somasundram, AIR 1988 SC 2225: 

1989(1) SCC 175, and age limit on the last date of submission of 

application shall control the recruitment of fireman in 57 MTN Division. 

JURISDICTION 

Applicant declares that the subject matter of the application is within 

the jurisdiction of the Hon'ble Tribunal. 

LIMITATION: 

Applicant also declares that the application is made within the period of 

limitation prescribed by the Section 21 of the Administrative Tribunals 

Act, 1985. 

FACTS OF THE CASE: 

4.1 That the applicant is a citizen of India and as such is entitled to 

the rights and privileges guaranteed by the Constitution of India. He 

passed HSLC examination (equivalent to matriculation) in '. 

rte_n~: VFra , 
2 8 Jt 2009 	1 

-_.__.,__ 
( 
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Copy of the HSLC certificate is enclosed as 

Annexure -1. 

4.2 That the applicant files this application to join/intervene in the 

proceedings in O.A. No.15/2009 and in O.A. No.81/2009 and 

O.A.No' ./2009 regarding recruitment of Firemen. The applicant is 

for entitlement of similar result in the above O.A.s. It is stated that the 

result of the recruitment test has not yet been published. Applicant has 

a right for publication of result after holding and finalizing the selection 

process/test as per laws as regards eligibility of qualification and age 

The Hon'ble Apex Court hs laid down that one should not be penalized 

for not having litigated. When the applicant has come to know of the 

above O.A.s he filed this O.A. as abundant caution. Because the result 

of the recruitment test has not been published and he has a interest 

that his cause is not frustrated and he has scopes when Hon'ble 

Judiciary is seized with the matter. 

4.3 That the applicant is a resident of Masimpur in Cachar district of 

Assam. He is a son of a civilian employee of the 57 Mountain Division, 

ORD Unit of Masimpur. The applicant could learn that the said unit of 

Ordnance division was in need of Firemen for fire fighting. The 

department was not getting adequate number of trained persons and as 

such made correspondence with the Govt. of Assam, Fire Service 

Organization for imparting training to some persons who are wards of 

civilian employees of the said unit. The name of the applicant was also 

forwarded for the purpose. He received fire fighting training in State 

Ac!rr—~- 7" 
fliStratf,e  

Unai 

2009 

fta 1 L- 	frk 
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Elementary Fire Fighting Training School, Govt. Of Assam and passed 

the training. 

Copy of the certificate dated 23/10/05 is 

enclosed as Annexure-2. 

4.4 That the recruitment was, however, to be made as per Rules by 

advertisement and open competition. In this connection it is stated that 

the instructions regarding personnel in the Fire Fighting cadre 

including Firemen was circulated by the Govt. of India, Ministry of 

Defence, New Delhi's executive instructions by Circular dated 

3.2.2000. Annexure-A to the said circular shows the required 

qualification for recruitment of Firemen as under:- 

Matriculation and training in fire fighting under a State Fire 

Service or an institute of repute. 

The said circular dated 3.2.2000 in paragraph 2 states that for the 

guidelines of method of recruitment in Annexure-A of the said cfrcular, 

rules would be notified in due course. The cadre strength of Firemen 

has been shown as 2826. 

Copy of the circular dated 3.2.2000 (with 

Annexure-A thereto) is enclosed as 

Annexure -3. 

4.5 That as the follow up action of the executive instructions in para 

2 of the circular dated 3.2.2000, Rules called the "Army Ordnance 

Corps (Group C & D posts non-Gazetted) Recruitment Rules, 2003" has 

been framed under Proviso to Article 309 of the Constitution of India. 

The schedule to the Rule, Si. No.7 contains Firemen and is applicable 

Central 	
flISfrj 

2 8 JUL' 2009 

H 



to the 2826 posts (Si. No.7.2). Si. No.7.8 mandates the qualification as 

matriculation and certificate of having undergone Fire Course/Fire 

Service training from an institute of repute. In this connection, it is 

stated that Respondent No.4 who during the period associated with the 

recruitment of Fireman in 57 MTN Division ORD Unit of Massimpur, 

being posted at Massimpur was making an endeavour to give way to 

some persons who are only matriculates and as such. wanted to dilute 

the qualification requirement for recruitment to the post of Firemen. As 

a consequence thereof, an executive instruction dated 11.11.2005 was 

issued from the Ministry of Defence, Govt. of India by which 

requirement of training in Fire Fighting has been omitted. It is worth 

mentioning to mention here that with a view to mislead and get matters 

done under camouflage the fact that the instructions in para 2 of the 

circular dated 3.2.2000 have already been carried out by framing Rules 

under proviso to Article 309, has been suppressed. The respondent 

No.4 and some other officials did not act bonafide with a view to 

ensure that some persons, for reasons best known to them, without fire 

fighting qualifications may be recruited. The applicant has come to 

know that the respondent no.4 during his posting in 57 Mountain 

Division, ORD Unit had annoyance on many civilian employees of the 

said unit and appointments of the wards of the civilian employees was 

not to his liking. He was averse to such appointments. In this 

connection, it is stated that applicant is very much conscious that 

appointment cannot be confined within the ward of the civilian 

employees. Applicant aiso humbly submits that Apex• Court has also 

LPIT 
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held that there is nothing wrong if appointment to the wards are made 

under any scheme. In the instant case, there was no scheme but 

instead the unit had entered into correspondence and liaison with the 

State of Assam for giving experience to the wards of the civilian 

employees of the unit keeping. in view the importance of the experience 

in the emergent, safety and important area of fire fighting. The State of 

Assam has also fully cooperated in the matter. It is stated that the 

process of recruitment never restricted others (who are not wards of 

the civilian employees) from the scope of consideration. The action of 

the respondent no.4 is beyond reasonable interest and the foundation 

of such action is malafide. The circular dated 11.11.2005 is grossly 

violative of process of law, result of suppression of Rules, and under 

Law gives way to the Rules, 2003. 

The authorities including the Respondent No 4 under camouflage made 

endeavor to eliminate and minimize number of eligible candidates by 

not fixing age limit as per the law, and fair play, and included under 

aged persons, and also by changing Qualifications. 

Copies of the said recruitment rules (SRO 

No.180) and circular dated 11.11.2005 are 

enclosed as Annexures-4 & 5 respectively. 

4.6 That the applicant begs to state that the following 

advertisements were made regarding the recruitment of firemen. 

) 

2 g JUL 2009 I 

Sl.No. Advertisement details Dt. Of Advertisement 
01 Advertisement for 64 posts Employment 	News 

of Firemen dated 19.11.05 
02 Advertisement 	 for Dinik 	Yoiigsankh 

cancellation 	of 	the dated 4.12.05 
notification for the above 64 

______ posts  

Atw 4 Ro4dwv 
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03 Advertisement for 48 posts Dainik 	Yougasankha 
of Firemen dated 13. 12.05 

04 Corrigendum The Sunday Express 
dt. 15.04.07 

The applicant begs to state that he fulfils the qualifications and had 

submitted his application for recruitment to the above post of Fireman. 

Date, time and place for the test was notified as 1.5.2007, 6 A.M. at 

Kalibari Traffic Control Post, Masimpur Cantt. Silchar, Assam. The 

applicant received letter dated 9/4/2007 only a few days before the 

test, informing that his age was more than upper age limit. He was 

within upper age limit when he applied. Subsequently he came to know 

that entire process of selection/test was under challenge in Hon'ble 

High Court and in Central Administrative Tribunal for fresh test. He 

has a right for similar reliefs including hearing when the matter is 

pending. The said selection has not yet been finalized/published. As 

already statcd he (applicant) begs to file this application to place his 

case while hearing the other O.A.s (15/09 & 81/09 & /09) 

analogously. 

Copies of the advertisement dated 19.11.2005, 

cancellation 	notification 	dt. 	4.12.05, 
Th)Un 

2 	jv 	. - 	i 	 advertisement dt. 13.12.05 and corrigendum 
LLIJU9 	/ 

dt. 15.04.07, letter dated 9.4.07 are enclosed 

en as Annexures-6, 7, 8 , 9 & 10 respectively. 

4.7 That it is stated that the advertisement for 64 posts was 

published on 19.11.05. The said advertisement was in terms of the 

Recruitment Rules 2003. This shows that the advertisement in terms of 
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the Rules, 2003 was issued even after so called amendment by 

executive instruction dated 11.11.05. Thereafter so called cancellation 

of the advertisement was published in the newspaper on 4.12.05. This 

cancellation of advertisement does not indicate whether sanction of the 

competent authority was taken before the cancellation, nor does it 

shows the reasons, whatsoever, of the cancellation. As already stated 

Respondent No.4, and other officials who was in the relevant time 

concerned with the recruitment process was against the recruitment in 

terms of the Rules 2003 and was in favour of the recruitment with 

diluted minimum qualification i.e., only matriculation and interested for 

persons who were under aged in 2005 and also for elimination of some 

candidates who would over aged in 2007. Malafide is the foundation of 

the purported cancellation. The applicant humbly states that 

cancellation of advertise ment/sele ct list/panel in law requires the 

sanction of the at least one step higher authority than that which 

sanction/approve the original advertisement. In the instant case, this 

principles of law was not followed and cancellation has been done 

arbitrarily It is also stated that in the instant case it might not be 

possible to follow the principles of natural justice very elaborately 

before the cancellation in view of large number of applicants but to 

avoid scope of arbitrariness and maintain action under procedure 

established by law, sufficient reasons should have been circulated so 

that the unemployed boys like the applicant could know the reasons 

and express their say, if any, under process of law. The action of so 

called cancellation has not been just and fair. What was reason for 

&FF 	 A.- 
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advertising for 48 posts instead of 64 has been kept under cloud. The 

said cancellation was immediately followed by advertisement dated 

13.12.06, calling for 48 vacancies and this time the qualification only 

matriculation was notified. It is stated that the minimum qualification 

prescribed under the Rules, 2003 shall control the field and executive 

instruction dated 11.11.05, being in derogation of the said Rules and 

suppression of existing Rules is void-abinitio and non-est. In that fact 

of the matter the purported notification dated 13/12/06 is void-abinitlo 

and non-est The process of recruitment test, so far as it relates to the 

persons with qualification of matriculation only, is dehors the Rules, 

beyond the standard of competence; result of malafide exercise, and 

beyond safety reasons, and in void-abinitio. The deletion of the 

qualification of training in an important area of fire fighting is damage 

to public safety measures and is beyond public interest. 

4.8 That in this connection it is stated that resondents in the matter 

of recruitment and advertisement have been working with non 

application of mind and pursuing malafide intent. The advertisement for 

64 posts prescribed age limit of 18 to 25 years as on date of issue of 

appointment letters with relaxation to reserved candidates as per rules. 

The last date of receipt of application is 03.12.05. The advertisement 

for 48 posts prescribed age limit of 25 years as on the date of physical 

test with relaxation to reserved categories as per the Govt. Orders. 

The last date of receipt of application was 01.02.07. These 

demonstrate absence of application of uniformity, and scope of 

arbitrariness in embracing ineligible persons of under age and also 

I 	'i.q 	. 	 -- - 
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eliminating some eligible persons. The term "on the date of issue of 

appointment letters" and "date of physical test" are no dates, as per 

law in the context of candidature for any posts. Such terms give scope 

of variable dates at the whims of the authorities to eliminate and 

choosc persons fixing/altering dates as per whims. The date as per law 

shall be a fixed date (non variable) and Hon'ble Apex Court has time 

and again held that last date of application is the date of determining 

the age. In other words, the applicant submits that there shall be a 

fixed, non-variable cut off date for the purpose. In the humble 

submission of the applicant the date on which 64 vacancies occurred 

and advertised and the last date for submission of the application 

given, should be the date for determining the age limit and the 

maximum limit of 25 years as per the Rules: 2003 shall apply on that 

date for the vacancies which occurred in 2005. The respondents have 

not acted just and fair, entire excersise is perverse and vitiated by 

colourable exercise of power. 

4.9 That applicant begs to state that the total number of posts to be 

filled up should be 64 + 48 = 112 and not 48 as wrongly advertised 

following executive instructions ignoring Rules made under proviso to 

Article 309 of the Constitution of India. Necessary qualification shall be 

matriculation plus certificate of fire fighting training under the Rules, 

2003. The applicant has come to know that present, incumbent of 

respondent No.3 is a law abiding person and understand the force of 

Rules under Proviso to Article 309. As such, during the pendency of 

the matter in the High Court before the learned Single Judge [W.P.(C) 

2 20Q9 
	AW, "A"4 
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No.2557/07 Nivu Chandra Dey & others vs. Union of India & Others] 

originally dismissed and order of dismissal set aside by the Division 

Bcnch of the High Court in Appeal, Writ Appeal No.51/09), did not 

appoint any person, nor the result of the test was finalized, and no 

select list was published. In this connection it is stated that the 

applicant as an unemployed person hearing whispers that for 64-48= 

16 (sixtccn) posts the present incumbent is making an cndcavor to take 

initiative to fill up the posts following Rules of 2003. The applicant 

prays that for filling up these posts also, if it is done so, the position as 

on 2005 as regards age and qualification as per the Rules, 2003 have to 

follow. It is stated that no persons with qualification of matriculation 

only is eligible for appointment as Fireman and cannot be so appointed 

under the Rules which is a law prescribed by Rule under Proviso to 

Article 309, and cut off date of age limit should be 3/12/05, as in the 

first advertisement when vacancies occurred. 

4.10 That for the applicant begs to submit that the laws under 

Constitution of India as regards Rules under proviso to Article 309 vis-

ã-vis executive instructions is very succinctly articulated by Dr 

(Justice) D.D.Basu, the percnnial authority on constitutional law in his 

treaties "Shorter Constitution of India", 11 th  Edition which lays down 

that Rules under proviso to Article 309 shall prevail over executive 

instructions and that a Rule under Article 309 can be amended only by a 

Rule or notification made under Article 309. 

/ Centrd,A,. 
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Copies of the pages 345 and 959 of "Shorter 

Constitution of India, 11th  Edition is enclosed 

as Annexure 11. 

4.11 That the applicant begs to state that the Rules, 2003 required 

minimum qualification of matriculation and training of fire fighting 

experience. The advertisement for 64 posts mentioned matriculation 

and fire fighting experience for six months. However, after scrutiny of 

documents of the candidates respondents found that it was an 

impossibility to have candidates with six months experience, and when 

Rule is silent about the period of experience the respondents preferred 

administratively to decide to call candidates with experience of lesser 

period of one month. They have issued call letters to the persons with 

experience of one month fulfilling the requirement of the Rules as 

regards training. The Respondents have thereby waived the 

requirement of six months training and confined within the dictate of 

Rule 2003 requiring training from an institution of repute and modified 

the qualification requirement within the Rules.. 

4.12 That as already stated earlier the applicant has come to know 

that some candidates have filed O.A. Nos.15/09, 81/09 & 

before this Hon'ble Tribunal. The Hon'ble Tribunal has been pleased to 

pass order dated 09.02.09 in O.A. No.15/09 admitting the O.A. and 

passing an interim order that appointment of any candidate in the post 

of Fireman shall abide by the ultimate result of the case and that no 

fresh appointment should be made by the respondents without leave of 

this Tribunal. This interim order is in force. The applicant humbly 

/ Cern,a1,rn. 
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states that in view of the law laid down by the Hon'ble Apex Court in 

the case of Falluru vs. Union of India reported in 1990 (1) SM 136:1989 

(2) SCC 541 and Union of India vs Sotna Sundaram, reported in 1989 (1) 

SCC 175: AIR 1988 SC 2255 declaring that Rules under proviso to 

Article 309 shall prevail over executive instructions, interim order 

should continue or may kindly be modified to the extent that 

appointment shall be confined only to those having qualification of fire 

fighting training and candidates with matriculations only shall not be 

appointed during the pendency of the case. It is stated that in O.A. 

No.81/09 the same interim relief as in O.A. No.15/09 is continuing. 

Copy of the order dated 9.2.09 is enclosed as 

Annexure- 12. 

4.13 Applicants begs to state that some candidates have already 

started saying that they have been selected and short listed. On 

enquiry in office the applicant has came to know that no select list has 

been published. In this connection, it is stated that applicant could 

understand that the persons who are claiming to have been 

selected/short listed, most of them are not having training/experience 

of fire fighting and are, only matriculates. The applicant do not know 

the source from which some candidates could get such assurance of 

having been selected. In the circumstances of the case, where laws and 

rules are being ignored/by-passed and things have been done under 

camouflage, malafide, the Hon'ble Tribunal will kindly appreciate that 

malice in fact and malice in law are writ large in the facts and 

circumstances of the case. As already stated, malafide is the 

I flI i; ; 
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foundation of the totality of the facts explained above, the applicant 

prays that the Hon'ble Tribunal may kindly be inclined to enforce the 

laws/rules controlling the field and administrative actions in just and 

fair manner. Unfounded claims not supported by documents shall not 

get any credence. Administrative actions should not be colorable 

exercise as is being sought to be done by some of the officers in the 

respondent's department. Moreover, the candidates who were made 

eligible as regards age limit by fixing date of age illegally as explained 

above are not eligible, and as such fresh selection as in 2005 shall 

have to be held. 

5. GROUNDS WITH LEGAL PROVISIONS: 

5.1 For that the recruitment of Fireman (Defence civilian) Group 'D' 

the mandate of Recruitment Rules, 2003 enacted under Proviso to 

Article 309 of the Constitution of India shall apply. 

5.2 For that any executive, instructions in the matter of recruitment 

to the post covered by said Rules 2003 shall not be applicable. 

5.3 For that it is settled legal provision by the Hon'ble Supreme 

Court that an executive instruction could make a provision only with 

regard to a matter which was not covered by Rules and such executive 

instructions could not ,overwride any provisions of the Rules {Palluru vs. 

Union of India 1990 (1) SLJ 136 :1989 (2) SCC 5411. 

5.4 For that it is settled legal provision that if there is a conflict and 

Rules made under Proviso to Article 309 of the Constitution of India, 

Rules made under Proviso to Artilce 309 shall prevail. {Union of India 

vs. Soma Sundaram AIR 1988 SC 2225: 1989 (1) SCC 175. 

I Cent 
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5.5 For that it is settled law that a rule made under Article 309 can 

be amended only by a rule or notification duly made under Article 309 

(Nagarajan vs. Statc of Mysore (AIR 1966 SC 1942), Sakscna vs. State 

of M.P. (AIR 1967 SC 1264)}. 

5.6 For that the circular dated 11.11.05 being in derogation of the 

Rules, 2003 and being against public interest seeking to dilute/damage 

safety measures deserves to be set aside and quashed. 

5.7 For that the so called amendment by circular dated 11.11.05 and 

consequent advertisement of 48 posts being the result of malafide 

action are liable to be set aside and quashed and the posts deserved to 

be filled up by the persons with matriculation and training/experience 

in fire fighting as per the Rules. 

5.8 For that the fixation of age limit on various dates instead of last 

date of application speaks of malafide and the age limit should be taken 

as on last date of advertisement for 64 posts. 

5.9 For that the applicant not having been called and having denied 

to appear in the test on illegal ground alleging 'more than upper age 

limit', he has a right to be taken into the list in fresh test or by 

supplementary test. 

RI DETAILS OF THE REMEDIES EXHAUSTED: 

There is no remedy under any Rules and Hon'ble Tribunal is the only 

forum for redressal of the grievances. 

7. MATTERS NOT PENDING BEFORE ANY OTHER COURT 

The applicant declares that he has not filed any other original 

application before any Court or Tribunal. Cases similar in nature (O.A. 

/ Celtra,Mrn., 
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Nos. 15/09 and 81/09) by other applicants are pending before this 

Tribunal. 

8. RELIEFS SOUGHT FOR: 

In the circumstances of the case the applicant prays that the Hon'ble 

Tribunal may be pleased to call for the records including the records of 

taking decisions of the cancellation of the advertisement of 64 posts 

(Anncxurc-7) (as advertised in Employment News dated 19.11.05) and 

prays for the following relief(s): 

8.1 The posts of Fireman (Group 'D' Civilian) as advertised by 

Employment Notice dated 19.11.2005 shall be filled up strictly 

following the requirements of the aforesaid Rules 2003 

(Annexure-4), a Rule under Proviso to Article 309 of the 

Constitution of India; 

8.2 The instructions under letter dated 11.11.05 (Annexure-5) to 

read qualification as matriculation only be set aside and 

quashed.The candidate with qualification of matriculation without 

any fire fighting experience/certificate shall not be considered 

for appointment against advertised posts. 

8.3 The qualification in the advertisement dated 13. 12.06 

(Annexure-8) showing qualification of matriculation only be set 

aside and quashed and mandated to be matriculation with fire 

fighting training/experience from an institute of repute. 

8.4 The qualification for six months training in advertisement dated 

19.11.05 be set aside and quashed and/ or declare as having 
! 1 u 
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been waived by the respondents and substituted as matriculation 

with fire fighting training/experience. 

8.5 The cancellation by advertisement in Dainik Yougasankha dated 

04.12.05 (Annexure-7), of the advertisement for the 64 posts be 

set aside and quashed. 

8.6 In the circumstances of the case in which selection process/test 

has been vitiated by malafide and arbitrariness, fresh test for all 

the posts be conducted by the respondents themselves under the 

supervision of higher authorities taking eligibility conditions, 

qualifications, age as on the last date of receipt of application for 

64 posts i.e., the cut off date for 64 vacancies. The letter dated 

9/4/09 issued by respondents to applicant declaring him as more 

than upper age limit be set aside and applicant be allowed to 

appear in fresh test. 

8.7 Any other relief or reliefs, the Hon'ble Tribunal may kindly be 

grant. 

8.8 Costs of the application. 

The above reliefs are sought on the grounds stated in paragraph 5 above. 

9. INTERIM RELIEFS AS PRAYED FOR: 

During the pendancy of the case applicant prays for the following 

interim relief: 

9.1 The fresh selection process shall be finalized and published fully 

complying with the Rules, 2003 (Anncxurc-4) and laws laid down 

in Palluru vs Union of India (supra) and no appointment shall be 

I 
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made for those with matriculation only, applicant be called for 

the test before such finalization. 

The above reliefs are sought on the grounds stated in paragraph 5 

above. 

10. 	The application is filed through an Advocate 

11. 	PARTICULARS OF THE IPO 

IPO NO. 39G402641 

Date of Issue 9/3/09 

Issucd from GPO, Guwahati 

Payable at GPO, Guwahati 

12. ENCLOSURES: 

As stated in the Index 

r'ft- Coi)tra, Admj,. 	
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VERIFICATION 

I, Abul Hussain Sadial,S/o Mohibur Rahman Sadial aged about ' ... years, 

resident of Viii. Masimpur Part II, P.O. Subedar Basti, P.S. Silchar, Dist 

Cachar, Assam, Pin. 788025 that 1 am the applicant in this O.A.and as such I 

do hereby verify, that the statements made in Paras 1, 4, 6 to 12 are true to 
my knowledge, and those made in Paras 2, 3 & 5 are true to my knowledge 
as per the legal advice and I have not suppressed annaterial facts. 

And I sign this verification on this 7~W day of July, 2009 at 
.Guwahati. 

)g;-  frLS Hu4, ? 
Place 	

Is 	
Signature 
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NcwDelni the 13di Novcmbei,2003 

S.R. 0. 130.----Ln cxcrcisc.of thcpowcrs conferred by the proviso to article 309, of the Constitution and in siipersession 
of ht;Mflnistryof DJcnceGioup C' and Group 'D (nrc Ser ice) posts RecniitmcntRulcs, jq,76, (Iu-lrcidc ithcrcb' 
makcs the following niles regulating the method of recruitment to the posts of Fire Superintendent, Fire I'4aster,. -Leading 
HI nd lire B Ld ngHandFire '' FtreEnginDrivei 'A' anc' FireEngmeDriver'B' mtheArrniOrdn-uice Corps 

	

 
I. Short titk and Commencement.— (1) 'fli'c rules may be called the Arnw Ordnance Corps (Group 'C and 'D' 	-. 

osts Non-Gazc.tcd) Rccrliitment Rules, 2003 
 (2) Thcv sliallconic into force on the date of theirpt' -  cation in th Official Gazette:1  

2. Applicaton._-Ticsc rules shall apply to thcposts as specified in columni. of the Sc.cdulc annexed to ' 

In  

....................-. --- 	- 	--. 	. 	•. 	. 	- 
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X,t,  

572 	 1HELGAZETTEOFINDIA: DECEMEERG, 2003/AGRHAYAJ'Lk15,1925 

3 Nuinbcr of I)OtS, L1a5fIc'UJon and scale of pa —Thenuniber ofposts,t1cu c1as5ificiuoi aJ -ILJ  
) I' itt ICIICd thcrcto shall be as spccificd in coiunins 2 to 4 ofihe said Scheduic '.- 	' . . 	

•_I;. 	 -. 	. 	' -: 	• 	., 	: 	. 

4. 1\thoi of rccruitment, age limit, othcr . qualifications,etc.—Themethcjcl ofrecruitment tothesaid po1s,-.-'. 
agc limit, qualifications and other rnatterirelating to the saidposts shall be as spcified ir'co1urnns 5 to:14. Of:thC S('2 
Schcdulc '- 

- S. Disqualification —Noperson,—  

Who has entcred into or contracted a marnage with acrson havmg a spouse hvmgThr? 	- 

who, having a spouse living has entered mto or contracted a mamage with any person  
I 	 L _ 	

'- 	
L i 	•- 	 - 	: - 	

• chall be ehgLble for appointment to the said posts '  

Provided that the Central Government may, ifsatisfied that sucmamage is permissible unclerthe personal ].aw 
aI)p11c'b1c to such person and the other party,  to the mamage and that there are other grounds for so doing, exempt any/.? 

'- 	?' • 	? ' 	• - 4 	S 	" 	 1A 	•, 	- 	- - 	 - personfomtheoperationofthisru1e  
. 	 • :;(4; '; '... 	: • 

(I. Power to rdax.—Whcrc the Central Govcrnincnt is ofthc opinion that it is nccessary or expedient so to do, it 
may, by oidcr, and for reasons to bcrecordediii writing, relax any ofthe provisions'ofthese rules with rcpect toanyclass .-
(U C itcgory ofpersons  

, 	 j,• 	

I 	
ii 

7 Sa itg —Nothing in thtsc rules shall affcx t reservatLons, relaxation of age limit and other conccssions 
required to be provided for the Scheduled Castes, the Schedu1edTribes, Ex-Serviccmenand other 
special categories ofpersons, in accordance with the orders. issued by:the Central Government frbm time to time in this 
regard. 	 :.i, 	 . 	

. .. 	 •::.;t - 
• 	r 

SUIEDULE 	 - 	 - 
- 	

- 	 ç 	 •_ 	 . 

I Naincofthcpost 	 Fire Superintendent 

2 Nt'mbcrofposs 	 - 37* (2002) .  

*SubJ 	!1auondend1ngonwodoad - 

3 Chssilication 	 - 	Civliianm Defence Services Group C (Non Industnal Non Ministcnl 
Non-GazcUed) 

4 Scilcofpiy 	 Rs.5000-150-8CX)0 	 4 

5 \Vhcthcr Sciecuonby mentor 	 Non selection  
Sclecflon-cuin-Scmontyo i  Non-selection post 	 / 	 &... - - 	Ji- 

C) Agc1hn1tfordirecrecrw 	 Notap1icable 	 2J1  
- , 	 - 

7 \V'ict.hcr benefit of added years of 	Notapplicable 	 / 	 .. 
service ldmlsslbleunderRule3O of [lie 	 -I 

cnr1 IC1v 1Serqccs (p ion) 
Ru 1 cs 1972 

 
S. Educationalandothcrqualicicatjoii 	:Notapplicable -. 	

.. 

required fordirect recruits ............ 	.. . ;.. 	. 	. 	:. . ;-........- 	 _.• 	- 

9. Whether agc and educational quahi.fi- - 	Novapplicable. 	•.: 	 .:.. 	 - 

cation prescribed for direct recruits  
will apply in the case ofpromotces - 	. 	 •1. - 	 . 	 . 
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( 
For: Matriculation 
an Institute 

o ' 40  

- 
Must be physically lt and capable of petforming strenuous o 	I 

es and must have passed the test specified below :- 

1-leight without shoes - 165 ems provided that a 
concession 2.5 cms. lieie,ht shall bc allowed for menibers of the 
Scheduled Tribes. 

Chest (un-expanded) - 	81.5 ems. 
Chest (on-expansion) - 	85 cms 
Weight 	 - 	50 Kgs (minimum) 
Endurance Test 

(aa)Carrying a man (ft a:ian lift of 63.5 Kgs to a 
distance of I S3 meters within 96 seconds. 
(bb) 	Clearing 2.7 meters wide ditch landing on both 
feet (long jump). 
(cc) 	Climbi)g 3 meters vertical lope using hands and 

2. 	This issue with the concurlenci: of MM 	Def/Fin (0-I B) vide their 
U.ONo 3310/0-113/05 dated 10.1 1.2005. 

Ma mciii au on. 

training in flue flghhng under a State Fire Scr 	ofl 

- 

1'o A12657611irc Stafl/US-20/1 286/D (0-1[)17005 / 
Covcinmcnt ol Iowa 
MinIry of Dience 	 1NEXTJPE 5 4 

New Delhi. dated 	Nov 2005 

bc Chc1 ol the Army Stall 

I 	liii C:ulrc iii (lie OnI Cores 

The lallowing amendment is hereby cuiricci out in thc Anncxturc A' 
to the Govt of India, Mill of 1)cftncc letter No A/26576/1--jrc Staff/OS-
20/1S/D(O-11) dated 03 Fcb 2000- 

Copy to:- 

.All MGs \OC 
AOC RCCOIdS 

I Cen(ral I)epots 
CGI)A. CDJ\s(ink signed copies) 

M oD/Fin(Q- I B) 
O (Pers) 

C)  

Yo ru-s falthfully 

Under secretary to the Govt of India 

4(/rp 

2 
p • 2009 

iq 

da 

Attested 
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% 	
berejected 	'\; ;with attested 	31P:Le of 	Apphcation 	 applicant st1oLiId.jñtlude,4 ta ils such as Nane in 1 	uaIifiioñ1proOTLag r&ent 	full (n BIObk lette?) iather4 Name4 po 1- 	'pasSpoit&i € hofogta11Apphthnis 'QuaIificfio with'' 'Itin 	utheqts ad rè S rfu 1bth ermanent and : 
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. 	:. 	
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4viHi 	 for d. a gaztted 	 . 	 r 
. screening 	 so as to 9 Three 	 of the 	 b 

f 	reduc the nmbfJidat to 	
registered ervepe JuIy affixed with L be called, for j?iterv,ew 	No 	requisite stamps th iie en'&oeci akngwith ph ationf' 	 ' t 	 i1Or hb 

ih 

I 	
i 	loInbmatédtogighrJy?~44ion 	 _ SiAdmn OffceiJ CIF1 jCocNn 	'hCandidate 	 at Zonal J iidInOffice SiIchar' D?date of 	 ' 	

ttAA 'e .;.., 	 . 	 .. ,. I 	
1ame in futi 	 li!L4;: 	

a1ze 
to féder 	

- 	 2 Fathers an1e 	 dIyestej 12 Are 	 3 Post apphed 
 . . 	.•y 	veffltj 	 , 	

••• 	
••.' 	. ._.. 	. I  , 

13 Teoldhn1  
monh.. 	

( reènta&ess  4 AdcLbona1jnfornIj 
. 	 Wteth& 	dá( 	uppn HJIfiei attddUlyratte$te(j) l5..Whe1hebetongg 	

. 	 .., 16 1emark 	
_j 

dthäfteed)' vacqncy cIrcular/advesemeaj 	94j 	hbn 3LW 	lpIomAJCer1ificate duly attes ed) &I Well awaiétha.i 	.Cu!flpult1ii 	 • 	:.. 	 . 
'. (b) ecognled,by 	i 	I sUbrdbyrnewjflaobessed 	opDurtjo ,jiJj datèj I From 

- 	 to  by the Selection CommIttee at thø time 	10 Copy of domicile cdrfte raOn card shotild besed with appIicatio, r 	.bf selectjoj to the post of Supdt (A' 	11 Three copy of passport size pjlotograph of the cand!iate duly attested by <I L— C) 	
- 	 r 	 the gazetted otfjcet bte tQ be enclosed  with applicatjon"77

Place 	Signature of the Candidate 	12 The candidates are iëEiired t bnng supporting docitnents arequired in Date 	Address 	 the applicabon10 In ,rlginal at the 	 and test In case CertifIcate 	 candidate falls tosubtnçtme documents in onginal athe time of screening his is to certif,' that the above facts 	he shall not be considdrèj fot the ground test 	I 'cTh 	by the app(tcant arecorrect 	
13 Oçie rebistered enveloM hhonie address of the pplscant for issue of hi secJ 4- , 	 call letter 	 ap{)llcatldn e & Designation (with seal) 	
14 My Incomplete blak 1frmãti5ñ Will render the piMicatjOn as rejected Administrative Authority 	 Signatue oi the candidate 1 105 	

EN3A/64 	avp 7101(153)2005 	 1 	EN 34/53 
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Onwards 	
I Cntra 	rnin 	tG 

Masjm,)LJr Mjlita Station A2;') 	
1 	 for p!lyajcat test. 

/ 
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(u) 	
fOg)or( to rocopt fOtl poitil at 	

gat at MasI1f)uf Military S!Ijo,i on Lit0 UIphiy;icai tOuts With oiiginal docrnnts falling which he will 
P°"'itted to Unde199 physicat tts. 
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(iii) 	
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NEXR 
Xualiestrecaue:. 

of - att tiors aiy a 	zed/Sthe*&4éd 	 fose 	CN)otvCR, 
by the DnCb, SonpuVanaxr Dmhan 

tcflie coal rnesdaned atoee between 10 We to 16.00 fIrs on any wor*ig day Irôm 01.05.2007 to 15.05i007. to case any tendererwithea In cdaalñ the Wider doc*srierrt by pasS.. P.s. 100 (fh1o4 e.a ntm/.i be serif by demand &afl to bees of FA 6 CAO/EC ft 

CAOICerI/EC. tOy. Mat mc*i4 Pabsa and CA )o orthion Rwy, K asfrrninl gate. Defo up to 12.00  W. of  the date of operwig 
an

d lender w be opened at 1Z30.Hts on the sane da 
bssiflaieounty at Pabia A Deli m presenco of tenderemn, present at the time of openmg o( the 

bee. Idie cOlce is dosedon due to some unforeseen Way.lender *9 bi received U* and openeil on the fleat working dayatthesaneplace &fene.Tendercanalso 
as serif to chiefAdminisirrfivta Officer EC tOofnenb'4nat, Patna.4 by regIstered posVspeed 
"Wmffiar  leash before 12.00 In. of the date of opening. Howe*r, Ply. will not be 
responathto for non receIpt or delayed reOelpt of irish tenders. 4. The tender mrtht be 
uubnuttted with preper amount of Earnest Money in Inour of PA & CAOIComIJECR. Uahendsughat, PahmiTender wIthout proper Earnest Money wfll be summarily rejected. The 
tenderform em not fra emOte 5.0 EliglOttity criteria:- 6.1 Contractor should have completed in 
ire last tInes rsnaint years aemntyeararuft'see previousfnnanciat yeas) ;  at least one ernrllar each. imInanyabj 35%ofAdvenjjsedtendvatue isdasified as under. 5.1.1 Sirnitarnature 
iwonir physicaity completed WIthin the qualOylng eeiod, i.e. the last 3 financial years and asrent dal yeas (even though 	wvrtmirineye 	 per )ely be considered In evah.rafing the eltgnlallly ailed . 5.12 The total value of Cimifar nature of wont 

eted rng th qronnrfyrng period of the Within qualifying perIod alone 
mould be considered, in case, the thral bit of sImilar nature of wont has not been passed and fidal 
neasurements have art been recorded, lIne paid amount induding statutory dedu ction Is to be 
considered. If host measurenssent.s have been recorded and work has been completed with negafree 
antalion, then also the paid amount Induding statutory deduction is to be conslderitd. Hoiveve, If 
natmeasthemnrerrts have been recorded and work has bets completed with positive variation but __ .... agreement vakie of last sanctioned agreement vahje 
,himreverin lowiorshou(d be consideiedforjudglng eligibIlity. 5.12 In the case of. composite works 

onoidered wtnile'evahidhing the eligibility criteria. For example, ina tender for brldse work where 

em lender value and aIsri has c oin pl it Q one WdgewoilrwithPSC superstructure of value at least 
qual to 35% of the lender value, should be considered as having fulfilled the eligibiTdy criteria of 
avingksrnpleted single sImIlar nature of work 6.2 Total contractual amount received guring tine last 
ceo financial years and in Itse current fInancial year, should be a minimum of 150% of advertised 
vrdec value as per audited balance sheet duty cerited by thO Chartered Accountant For the 
medal year ended andfor the current financIal year if audited balance sheet is not available 
,ntractual amount received duly certified by the diarlered aasunlant should be submitted as a 
'eof Of tumoi'er. Alternatively at least payment certificates Irons Ce ntral GovtiSlale Govt/Central S. Us/State P.S. Us and other GovemmenlAgenictes for a rninimumof 150% of advertised lender 
due may be submittnd. 5.3 Contractor should submit mvenue/Sankers'SoWerrcy certificate of lnimum40% of udvenlised lender value of work Simltsr natare of Wont is defined an Tender 

. 3 of 2007.08 (Open) 'Construction of any viontc involving structural concrete.' Tender No.401: 
107-08 (Open), 5 of .2007.08 (Open), 6 of 2007-08 (Open), lot 2007.08 (Open), 8 of 2007.08 pen) and 9of 2007.08 (Open) 'Cornslruction of rnor bridge with welilpile founddfton.' asse Cole: I. Where an individual bids on the basis of credentials of an earlier Jsinl Venlurel :soclalion of PartnerslPatnership finns, credentials shall be considered in Perceslage of their 
elicipation In the earlier firm. 8. Participattonby Association of Partnership (AOP)!Jotnl 
.nture (JV) fIrms are not allowed fortenderystue up to Ru. 8.0 Crore. Ill. Completion certificate 
the wad, issued from Central Govt/State GovhiCent,al P.S. Us! Stats P.S. Us and other 

wemrrient Agencies strafi only be accepted, credential from Private lsd'Mduals shat not be 
copied. IV. Tenders submitted without credentials as or annitnure I. II & Ill of Tendei document 
iliable to be rejected 6. (a) Advance to contractor Is not applicable for tender no.3 of 2087-08 
pen) only. (b) Purchase preference clause Is not applicable for tender no. 3 of 2007.08 
sen) only. (c) Price variation clause to not applicable for tender no. 3oi 2007.08 (Open) only. 
'erformance Guarantee (PG.): Please note that in addition to Security Deposit, the sUccessful 
ntraclorwill have to subroila performance Guarantee@ 5% of Contractual value in fsrm of a Bank 
arantee Bond in 'token of commitment to complete the work ssccessfully. The Performance arantee will have to be deposited after the teller otacceptance has been issued but befo,e sigaing he Agreement and should be valid up to esptry of the maintenance period. Details In this regard 'available in the Terndsrdocurnent (a) Perforrnancofivarsnteo shall be released aftersalisfactory nptetion of the work and maintenance period is over. The procedure for releasing should be same 'or security deposit (b) Whenever lIne contracts are rescinded the security deposit should be sited and the performance gasrantee shall be escashed and the balance work should be got 

separately. (c) The balance wart, shall be got done independently without risk & cost of the 
ninul contractor. (d) The original contractor shall be debarred from parlictpaling inline lender for 
'cuting the balance work. lithe failed contractor in a iv or a partnership firm, linen every 
nnberlpartner of such a firm would be debarred from participating in the lender for the asce work either In hisitner Individusi capacIty or usa partner of any other JV/Pantnershlp firm. 
Isle:- (1) Rates shall have to be quoted as percentage above or below for each schedule 
irately. Tenderers must not quole item wise rates. In case any coniraclor quotes unified entage for each schedule and item vase rates against individual items also, no cognizance id be taken for the hem wise rates quoted by the contractors. Hswever, railways reserves their 
to cancel any tender where item wise rates have been quoled. (2) I. Tender notice Is also 

table on hiip/w.tendertimes corn II. Thri tender documesls will also be available or 
site hiljp:llwww.lendenllmes,com during the above mentioned period and the some can be a loaded and used as tender document For submitting tender. This facilityls available free of cost 'ever, the demand drat as prescribed above lowards the cost of lender documents will have to actosed with thelender. Incase the lender is not accompanied with the valid demand draft for the of the tender document asdelailed above the lenderwill be summan'ly rejected. 
11191272108C 	 CAD/Construction 

I 	PURCHASE DEPTI5 ... 

L IGIA, NEW DEL1-.. 

For further de(a5s regardOng tender doa,mU , Fee etc 
htlp'J/www.lnd'ianalrllnewirr 

: 

57 MTN DIV ORD UNIT 
CORRIGENDUM .. ., 

Ref advt No 710 1/200/2006 publIshed in this ne 
paper on 1011/7 and advt.. No. 7101/253/2006 pu 
lished on 26/2/7. regarding recruitment of 4 
Firemen.  

The following may be.rea'd as .," •.. ,. 

I Fresh date for screening test will be 01 May 2007 
. 2i Candidates are advised to report with Admit Card 
Call letter at 06.00 AM.on 01 May O7at Kalibar 
Traffic Control Post, Masimpur Cantonment, Silchai 
(Assat 	. . 	 .' 	 . 

3; Total nuniber of poSts of Firemen are 48. 
Reservation "Of posts will be, Ex Servicemen, '20% 
(Reservation for SC/ST/ OBC will be available after 
filling up vacancy for Ex-Servicemen), .SC 4%, ST - 
12%, OBC - 27%, ,General:_51%, (Subject to 
change as per Govt. Policy). . 
4 Existin'pay scale of firemen is Rs; 2750-70-3000.. 
75-4500.  

5. On getting recruited,.likely place of'employment 
will' be Assam and Nagaland, including liability to 
serve anywhere in India. 

necessañly in the order 

as.generaIir)forTia'tion regarding fre fighting 
Mèétirg all selection criteria does not automatical-

ly entitle a person to be selected for employment. 
Merit list will be prepared based on the above selec-
tion procedure. 

Fresh application will only be accepted for physi-
cally handicapped (hard of hearing). Candidates who 
have applied previously need. not apply again. 
However, they will have to fulfill all the laid down cri-
teria as mentioned in Advertisement No. DAVP 
7101/200/2006 publihed in Employment News for 
week 20-26 January 2007 and Indian Express (New 
Delhi Edition) on 10 Jan 2007. Candidates of above 
ategory should report with original documents and 

ttpplication form at 06.00 AM on 01 May 07 at 
<alibari Traffic Control Post, Masimpu7iojfi 
ilchar (Assam). 	 I 

CO, 57 Mtn DOU 
davp 7101/2/2007 

Contra  
*trtp.ntin 	

Attested 
2 

Advo'9 
tich 
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57 Mountain Division Ordnance Unit 
PIN-909057 
CIo99APO 

0361iFMICIv/Adin 	 007 

At2ciL I-/uJ" 
4-& J1' 

• £-ir1- 	-'- 
• 	 E.JECTION LETTER 

Dear Candidate, 	 S  

L 	Your application has been rjected due to the following 

Age is niore than upper age limit, 

(b) 	Education is less than matriculation which is minimum qualification. 
c) 

Note 	l3patch iaij 	As per i ecoi ds you had proviued the lollowing alongwitn 
application which has been dispatched 

(i) )if addressed registered letter. 

Self addressed normal envelope with Rs 51- stamp enclosed. 

Self addressed envelope without stamp  enclosed. 

No self addressed envelope enclosed. Sent by normal dak at the Govt. cost. 

Cross Checked by 

I ei 	 • (Boar of Officer 

UL 2Q09 

/ 
• 	 S.  

Attested 

Ac1vo 
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C0iDflS 	 .LN 

idV - C3t.( 	for tho 1.tLJ,Il1O.L(..  ) .............. 	 0 	• 	0 

1(j T ribiiTI 

09.02.2009 	Heard Dr J,L.Sarka.r, learned 

counsel appearing for the Applicant and 

Mr K. Das, learned Addi. Standing 

cóunsel for Govt. of india (to whom a 

°PY of this Original Application has 
L adv been supplied) and pei used the 

hiatenals placed on reconi 

dniit 	Issue notice tG the 

7/ 	 1espondents requiring them to file then 
. 	written statement by 3003.2009.. 

. Appointment, of any candidate 

.(electcd, pursuant to their recruitment 

under Advertisement. publishd 

uiuer 	em 	 iN 

	

pioyment 	ews dated 
1 11 2005 under Annexure H and 

Ceritrat 	 A4vertisement published in -Daitiik 

Ju4asankha on 13.12.2006 under 	 - 

	

!t. 	•. 
C' 	 Anhexure-M) so Lr made in the post of 	Attested 

"Fil-eman", shall abide by the ulimate 

xvv . 	resbit of this case. The Respondents, Advocte 
• accrdingly should; intimate all the 

selected/appointed . candidates about 

ndancv of this Original App1jcatjoif 
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) COI1tr 

O.A. 15/09 

09.02.2009 No. 15/2009; so that they shall remain 

free to contest this case. 

No fresh appointment of "Fireman" 

should be made (till 30.03.2009) by the 

Respondents; without leave of this 

Tribunal. 

While passing the aforesaid ad-

interim restraint order, liberty is hereby 

granted to the Respondents to approach 

this Tribunal (even at an earlier point of 

time than 30.03.2009) for modification of 

the ad-interim order/ to take leave from 

this Tribunal. S  
Send copies of this order to the 

Applicants and the Respondents (along 

with notices).. 

Free copies of this order be also 

handed over to the counsel appearing for 

the parties. . 

Sd/- 
M.R. MOHANTY 

VI CE CHAIRMAN 

Attested 

Advocate 



- - 	ANIE.3- 

IICONSTITUTION 
OF INDIA 

ELEVENTH EDITION 
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Saraswatj, Vidyavarjdhj Prajnabharati, 

Nyayaranar-, Neetibhagr1, Manava Ratna 
M.A., LL.D. (Cal); D. Lirt. (Burd.,• Rabindr haratj Kalyani). 

Honoraiy Professor,; Banaras Hindu University; 
Retired Judge, High Court, Calcutta. 

Fonnerly . Menzber, Union Law Commission 
Tagore Law Professor, Asutosh Memorjtj Lecturer, Calcutta University, 

Recipient, National Award 'Pa nabhushan' (1985), 
National Research Professor of India (1986), 

National Citizen's Award (1991), 
Asiatic Society Gold Medal (1992). 
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H 
Art. 741 	 THE CONSTiTUTION OF INDIA 	 345 

Union by Art. 298 (carEying on of trade, disposal of property, and making of contracts) 
is concerned, : it will-fiot be governed by the Proviso to Art. 73•70 

Power to chan executive order or. policy. 1 Where the Constitu ge 	 tion does not 
require an atioü to beltaken only by legislation or there is no existing law to fetter the 
executive power of the Union Or a State, as the case may be), the Government would be 
not only free to take such action by an executive, order or to lay down a pó)icy. for the 
making of such executive orders as occasion arises, but also to change such orders or the 
policy itself, as often a the Government so requires, 7' subject to the following conditions 

Such change must be made in the exercise of a reasonable discretion, and 

not arbitraiiIy 71 ' 	' .' 
The making or changing of such order is made known to those concerned. 7 ' 

It complis with Art. 14, so that persons equally circumstanced are not 
treated unequally. 7 ' 

• 	(d) It would be subject to ju4icial review.72 	 . 

2. Subject to the same conditions as above, the Government can review an, 

exeVE
ior administxaUve order or relax the conditions of its policy 72  

forceability of ,non.statut,ory' administrative' rules or orders. Though 
Ait 72 empowers thd Government to issue rules or instructions, these must give way 
to provisions of any law or Rules made in exercise. of the power conferred by Art. 30971  

[see, further, under At 309, post]. 
Arts. 73 and '98. 1. These two Articles are to be read together to determine. 

the extent of executive power of the State to carry on a trade or business. 74  . . ... 
2 Since the ;wer,ecutive power of the Union extends to matters with respect to 

which Parliament has  to make laws, the executive power of the Union Government 
extends to lottenes organised by the Government of India or of a State, by reason of 
Entry. 40 of List I. Btt Art. 73 is subject 'to the provisions of the Constitution', including 
Art 298 Now, Proviso (b) to Art 298 says that the executive power of a State may 
extend to a trade or business with respect to which the State Legislature has no power 
to make laws, subJect to the condition that such executive power.  . of a State shall. be  
'subjective to legislation by Parliament' Hence, in the absence of legislation by Parliament, 
a StateGovernment. imay, by its executive power, control sale in the State of lotteries 
organised by the Government of India, and for that no permission from the Government 
of India would be re4uired, because Proviso (b) to Art. 298 does not make this executive 

wer of the State. .sibJect to 'the executive power of the Union' .' 

Council of Ministers 

: 	council of Ministers tc 
. 	and. advice President 

.'7O' 'D1 

? 

- 	74. (1) Th 	- -- - 	 --•"- '-- 	 * e shall be a council of ivimiswrs wuu uiv & 

aid' 	
head to aid and advise the President who shall, in the 
exercise of his functions, act in accordance with such 
advice.75 	 .... 	'. .' 	•p. 

v. State of Assain, A. 1961 Assam 	(139). . . 
Unio4 of Indid, A. 1981 S.C. 1545 para. 4).  

f India, A. 1980 S.C. .1461 (para. 5). 	' . . 	. 	.• 	. 
Unio,of India, (1989) 2 S.C.C. 541 (paras. 10-11); Upion of.India:v. 
I) I SC.C. 175 .(para. 6)6  
te of Iahara.shtra, A. 1984 S.C. 781 (para. 9). , •'. , 	. . 
'4 wds were added to CI (1), by the Con stituion (42nd Amendmeflt) - 
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uwahat, Bench • egulate the 'reuient and conditions of service' of the 
and is .not co-extensive with the power of the Legislature under item 70 of List I or 41 
of List II. It does not confer any power to validatô an order which was invalid when it 
was made, e.g., to make a rule to declare that persons who' were invalidly retired on a 
particular date shall be deemed to have been, validly retired. Such a rule is ultra vires the Proviso to Art. 309 and is, accordingly, invalid,' 8  though the Legislature acting under the Proviso, could have exercised such power of validation. 

In the case 'of the Union Territories, the rule-making power belongs to the President, 19  until Parliament chooses to legislate. 
In States reorganised under the States Reorganisation Act, 1956, the power of the Governor to make rules has been controlled by s. 115(7) of that Act, so that no Rule 

made by the State Government would be valid and effective unless the prior approval 
of the Central Government has been obtained. 20  

Nature of the rule-making power. 1. The power conferred by the Proviso to Art. 309 is the power to make rules which are general in their operation, though they 
may be applied to a particular class of Government servai s. It cannot be used to make an ad hoc declaration; e.g., that persons, who have been illegally retired shall be deemed 
to have been lawfully retired.' 8  

A rule made under Art. 309 can be amended only by a Rule or Notification duly made under Art. 309.21  

So long as a Rule framed under Art. 309 is not duly amended, it is binding 
on the Government and, its action in matter cOvered by the Rules must be regulated by the Rules.'22  

The rule-making function is a legislative (not executive23  or quasi-judicial) function, so that no hearing is necessary for making or ,  changing Rules made under Art. 309? A Rule made.jn: exercise of the power under the Proviso to  'law' within the' meaning of Art. 235.23 	 Art. 309 constitutes  
For the same reason, such Rule may be struck down only on such grounds as 

may invalidate a legislative measure, e.g., violation of Arts. 14, 16 of the Constitijijon 
and not because the Court considers it to be unreasonable 24a 

The rule-malcing power c9nferred by Art. .309 o the ConstitutIon cannot be fettered by any contract 25  Hence, the employee cannot rely on anything in his contract 
of employment which is inconsistent with the Rules of Service in force, 25  because the 
Legislature. 26  Rules made under Art. 309 have the same force as an Act passed by the appropriate - 

Rules made under Arts. 309 and 162. Rules'. 	 , See post under 'Enforceability of Service 

State of Madras v.Pathnaabhaci,ya A. 1966 S.C. 602 (60. 
Gobalousamy V. Pbndicher,y, A. 1968 Mad. 298. Stare'ofMysore v. Basappq, (1980) U.J.S.C. 506; RaShavendra v. Dy. Co S.C. 136; Kapur v. State of Haiyana, A. 1987 S.C. '415 (para. 7). 	 mmr., A. 1965  
Nagarajan v. Stare of Mysore, A. 1966 S.C. 1942; SOicsena v. State of M.P., A. 1967 S.C. 1264 (1267-68). 
Bhasnagar v. Unio 

.23. Yadav v. 	n of India, (1991) 1 S.C.C. 544'(para. 13) - 3-Judges.' State of Hàryana, A; 1981 S.C. 561 (paras. 46-47). 
24. Kunzar V. 'UnionofJnJja, A. 1982 S.C. 1064 (ara. 36). 

24a. Bansoj v.. Union 6/India, A. 1993 S.C. 978 (para. 21). 
25., Union of India v.A run, A. 1986 S.C. 737 (paras. 17-19); State of Maharashtra V. Joshi, (1969) 1 S.C.C. 804 (par& 

	 Attested 26. Dines/i v. State ofssam, A. 1978 S.C. 17 (21). 

Ado' 


