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'CENTRAL ADMINISTRATIVE TRIBUNAL
- GUWAHATI BENCH -

Original Application No.141 of 2009
. Date of Order: This the zr“% ay of September 2000

The Hon’ble Shri M.R. Mohan ty, Vicga—Cixairman

The Hon'ble Shri MK. Chaturvedi, Administrative Member

- Taz Uddin Majumdar,
- S/o Jal Uddin Mazumdar,
Vill.- Teepkhana, P.O.- Arunachal,
P.S.- Silchar, Dast Cachar, Assam ' ' -
. Pin- 788025 : . Y reereeere Applicant

By Advocates Dr J.L. Sarkar and Mr S.N. Tamul.
- versus -

1. Union of India, represented by the
' Secretary,
Ministry of Defence,
Sena Bhawan,
New Delhi-110011.

2.  The Director of Ordnance Services
- Army Headquarters, .
Sena Bhawan, P.C. Army Headquarters,
New Delhi-110011,

3. The Commanding Officer
- 57 MTN Division,
- Ordnance Unit,
Clo 99 APO,
Pin-209057.

4.  Col (Sri) P.S. Chandak
Finance Section,
Army Headquarters,
Sena Bhawan, : , )
‘New Delhi-110011. . " uiie-... Respondents

By Advocate Mr Kankan Da.s, Addl. C.GS.C.
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Q.A.No.141/2009
ORDER

M.R. MOHANTY, VICE-CHAIRMAN

Heard Dr ].L. Sarkar, learned Counsel for the Applicant
and Mf K.X. Das, learned Addl Standing Counsel for the Government

of India appearing for the Respondents.

2. Applicant claims that pursuant to Adve:ﬁsémexﬁ dated
19.11.2005, he applied for the post of Fireman in 57 Mmmtéin
Division Ordnance UnAit. The said Advertisement required
‘Matriculates with six ‘mom:hs training in a reputed Instittzte for the
post in questi(-mﬂ The _Appiicant,'.Whe is a matriculate, claims that he
| had only one month training. Thus, he was, on his own _e.:h:)wing, not
an eligible candidate {for the post in question) as per the -
Advertisement. 1t is his case that the Advertisement dated 19.11.2005
was, iébet, cancelled and a fresh A.dvertisement was issued duri.ng.
2()07‘ (in accox_'daﬁce with an executive instruction, that was not"
: consistent with the Statutory Rec;fruifmént Rules of 2003} and that the
Applicant (although he did not apply, in response to said fresh

Advertisement of 2007) was called to the se]é;t:tinn, where he did well.

3. The _point- raised on behalf of the Applicant is that the
untrained candidates, who_‘were called to the selection {(as per
subsequent Advertisement of 2007; whlich_ was based on an

incompetent executive instruction) should not have been

considered/selected for aPPOiﬂ%ﬁt\f/
- =



&

4. It has been clarified on behalf of the Respondents, at the
preliminary hearing, t;hat there were a new set of Recruitment Rules
(issued during 2006) and, after cancellation of the Advvertisement
dated 19.11.2005, the fresh Advertisement were issued in accordance

with the new Statutory Recruitment Rules of 2008. It has been

- clarified that under the new Rules of 2006 there were no requirement

of training for the candidates. Since the Applicant is a Matriculate
{and one time applicant for the post of Fireman), he was called to the

selection.

3. In course of preliminary hearing, it was aiso brought to
our notice that 48 candidates were selected in the selection process
and that, for the reason of pendency of cases in the Hon’ble High

Court and in this Tribunal in 0.ANos.15 & 81 of 2000, those selected

candidates are yet to be appointed.

6. We have already held in éur order dated 11.00.20080

| (renderéd in O.ANos.15 & 81 of 2000) that the recruitment, was done

without violation of any statutory Recruitment Rules or by resorting to
any executive instructions (that is/was inconsistent to statutory rules
of 2006) and that there were no miscarriage of justice in the selection

pracess.

L}

7. In the above premises, without finding any prima facie

case, we dismiss this Appiication. No costs.
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8. - Send copies of this order to the Applicant and the

Respondents (alongwith copies of the 0.A) and free copies of this |

- order be handed over to the learned Counsel for both parﬁey'

\\\3‘“\94

2

( M. K. CHATORVEDI) - _(M.R MOBANTY)
ADMINISTRATIVE MEMBER " VICE-CHAIRMAN
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IN THE CENTRAL ADMINISTRATVE TRIBUNAL, GUWAHATI BENCH
GUWAHATI

0.ANo ++-+/2009 -

Shri Taj Uddin Mazumdar c%esngtframdminhm Tribunal

'l
~Vs- | {;ﬂb\ 27 W \,A?iz

A |
U.OL & Ors. \ e 70N

ahati Banch
SYNPOSIS Guuah

Thié is a case where Executive Instruction required minimum
qualification of Matriculation and Training in Fire Fighting for recruitment
of Fireman, Gr. D, defence éivilians in the Army Ordnance Corps. Total
cadre strength is 2826.The instructions stipulated framing of Rules in this
respect and accordingly “Army Ordnance Corps (Group C & D posts ‘non-
Gazetted) Recruitment Rules, 2003” was framed under Proviso to Article
309 of the Constitution of Indla. The executive instruction dated 3.2.2000
thus stands superseded. Subsequently another Executive instruction dated
11.11.2005 was issued deleting requirement of fire fighting training and
making qualification as Matricplation only, ignoring the Rules. This is
illegal. After this vide advertisement dated 19.11.2005, in Employment
News 64 posts of Fireman were advertised with qualification requirement
matriculation and 6 months fire fighting training (Rules does not stipulate
any period). This advertisement of 64 posts has been notified as cancelled
without showing any . reasons. Fresh advertisement for 48 posts of
Fireman has been published with mlmmum qualification matriculation only
ignoring the mandates of the Rules, 2003 which is illegal. Moreover age
limit was fixed on variable dates instead of last date of application which is
illegal. Applicant and many othér candidates appeared in the test, the result of

the same has not been published yet. There are pending O.A.s with interim

orders. The applicant files this O.A. alleging administrative action not just and

VVL)}M fair, malafide, malice in fact and malice in law and the legal question of
]

"
0‘,’; enforcement of Rules under prov1so to Artlcle 309 of the Constitution of India
3.
4.0 vis-a-vis administrative instruction, and files the OA before the publication of
the result. As a abundant caution applicant files this petition to join in the

proceedings of O.A.s No 15/09 and 81/09 to protect his interest.

Filed by

Beo—

S.N.Tamuli (Advocate)
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U.0.L & Ors. \ AT
L.
INDEX
Sl No | Particulars PageNo/Annexures
1 Original Application 1-17
2 Verification 18
3 H.S.L.C. pass certificate of the applicant issued by the | Page-19
headmaster, Masughat High School, dated 3/2/04. Annexure A
4 Experience Certificate issued from the Dispur Fire Station, | Page-20 ‘
Govt Of Assam. Annexure-B
5 Circular issued by the Ministry of Defence dated 3/2/2000 | Page-21
regarding restructuring of the Fire Fiéhting Cadre in the Army | Annexure- C
Ordnance Corps. ’
6 Army Ordnance Corps (Group C and D posts Non Gazeted) | Page-24
Recruitment Rules- 2003 dated 13/11/03. ‘ Annexure-D
7 Executive instruction dated 11/11/05, issued by the Ministry Page-28
of Defence diluting the qualification for fireman. Annexure-5
8 Advertisement. for 64 posts of fireman in 57 MTN DIV ORD | Page-29
Unit published in Employment News Dated 19/11/05 Annexure-6
9 Cancel‘la‘tion notification of the 64 posts of Fireman (as Page-30
advertised in Employment News dated 19/11/05) published in | Annexure-7
‘ Dainik Yougasankha dated 4/12/05
10 Advertisement for 48 posts of fireman in 57 MTN DIV ORD Page-31
Unit published in Dainik Yougasankha dated 13/12/06 Annexure-8
11 Corrigendum published in the Sundey Express 15" April 2007 | Page-32
| Annexure-9
12 Order dated 9/2/2009 of this Hon’ble Tribunal in 0O.A.No | Page-33
15/09 (Zakir Hussain Barbhuiya & ors Vs. UOI & Ors Annexure-10
13 Relevant pages of The ‘Shorter Constitution of India’ by Dr | Page-35
(Justice) D.D. Basu, 11" Edition. | Annexure-11

Filed By
Ko

S.N.Tamuli, Advocate
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IN THE CENTRAL ADMINISTRATVE TRIBUNAL, GUWAHAT! BENCH
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Dates

Particulars

PageNo/Annexures

3/2/2000

Ministry of Defence circulated Executive Instruction
dated 3/2/2000 for restructuring the Fire Fighting
Cadre in the Army Ordnance Corps. Annexure A to the
instruction includes Fireman. Qualification to the post
was shown as Matriculation & Trg. in Fire Fighting
under a State Fire Service or an institute of repute.In
para 2 pf the above executive instruction it was
stated that “... for which Rules will be notified in due

course.”

21

Annexure 3

3/2/2004

Applicant passed H.S.L.C. Examination in the
year2003 and pass certificate was issued by the
headmaster, Masughat High School, dated 3/2/04.

Page 19

Annexure 1

29/8/05

Applicant worked in the Dispur Fire Station from (th
June to 29" August 2005 and Experience Certificate
to that effect was issued by the Inspector Officér,

Dispur Fire Station, Govt Of Assam.

Page-20

Annexure-B

13/11/2003

As a follow up action to the para'2 of the Circular
dated 3/2/2000 regarding restructuring the Fire
Fighting Cadre in the Army Ordnance Corps, Army
Ordnance Corps (Group C and D posts Non Gazetted)
Recruitment Rules- 2003,( A rule under Proviso to
Article 309 of the Constitution of India), dated
13/11/03 was made and was notified in The Gazette
of India, 6™ December, 2003 herein after referred as
Rules, 2003. Para 7 of the said Rules relates to
Fireman. Para 7.8 of the said Rules prescribe the
qualification for Fireman as Matriculation and
certificate of héving undergone a Fire course/ fire

service training from an institute of repute

Page-24

Annexure-D




-

2

11/11/05

An executive instruction dated 11/11/05, was issued

by the Ministry of Defence diluting the qualification
for fireman. By this instruction qualification for the
post of Fireman was prescribed as Matriculafion
instead of matriculation and certificate of having
undergone a Fire course/ fire service training from an
institute of repute as prescribed in Rules, 2003. This is
illegal, as a rule under Proviso to Article 309 of the
Constitution of India can only be amended by a Rule
or Notification under duly made under Article 309 of

the Constitution of India.

Page-28

Annexure-5
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19.11.05

Advertisement for 64 posts of fireman in 57 MTN DIV
ORD Unit published in Employment News Dated
19/11/05, Qualification prescribed was matriculation

and fire fighting course of six months duration.

Page-29

Annexure-6

4.12.05

Cancellation notification of the 64 posts of Fireman
(as advertised in Employment News dated 19/11/05)
was published in Dainik Yougasankha dated 4/12/05.

Page-30

Annexure-7

13.12.06

Another advertisement for 48 posts of fireman in 57
MTN. DIV,ORD Unit published in Dainik Yougasankha
dated 13/12/06.

matriculation, which is contrary to the Rules, 2003.

Qualification prescribed was

Page-31

Annexure-8

April 2007

Call letters for the test were issued to the candidates

T .

including the applicant, who appasvad i ik

10

15/4/07

A corrigendum published in the Sunday Express 15"
April 2007Aannouncing the date of the test as 1/5/07

along with certain other things.

Page-32

Annexure-9

11

26.11.08

Few candidates (not this applicant) approached the
Hon’ble Gauhati High Court through W.P.(C) No
2557/07 (Nivu Ch Dey & Ors =v- UOI & Ors) alleging
irregularities in the selection test and the same was
dismissed by the Learned Single Judge by an order
dated 26.11.08.

12

9.2.09

[ '0.A. No 15/09 was filed challenging the selection

process conducted in violation of the Rules by few
other candidates and by an order dated 9/2/2009 of
this Hon’ble Tribunal in O.A. No 15/09 (Zakir Hussain
Barbhuiya & ors Vs. UOI & Ors pass an interim order

restraining fresh appointments of Fireman without

Page-33

Annexure-10

strative Tobuna!

UL 2008

A =a s

hati Bench




leave of the Tribunal. This order is still in force.

13

11.02.09

Being aggrieved petitioners in the W.P.(C) No 2557/07
(Nivu Ch Dey & Ors —v- UOI & Ors) approached the

Hon’ble Division Bench of the Gauhati High Court

Learned ,Sir:l;gle'Judge thrbugth
AN

against the order of the
lﬁllﬂ\ and Viol.

Writ Appeal No 54 09 y—""_. = .&r4 by an order
dated 11.02.09. the Hon’ble Division Bench quashed
the order of the Learned single judge and gave liberty
to the petitioners to approach appropriate forum i.e
Central = Administrative  Tribunal  for | proper

adjudication of the Case.

14

Petitioners in the Writ Appeal no 51/09 approached
this Hon’ble Tribunal through O.A.No 81/09
challenging the recruitment process which is still
pending. Similar protection as that of the 0.A. 15/09

was granted to the applicants.

15

Applicant when came to know about these, he files
this petition as an abundant caution for the cause of

justice.

27 JuL 2009

!
\ AR R

Guwahati Bench
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IN THE CENTRAL ADMINISTRATIVE TRIBUNAL: GUWAHATI BENCH
GUWAHATI

(An application under Section 19 of the Administrative Tribunals Act, 1985)

oA No. Z&/ 12000

¢ l’ .
—&>

+/

~ Taz Uddin Majumdar

S/o Jal Uddin Mazumdar
- Vill. Teepkhana

P.O. Arunachal.

P.S. Silchar.

Dist Cachar

Assam

Pin. 788025.

Filed by the App)comt

Through S. N. Tumuli
Advesate Date.3 %4

Centrat Adm'mlétra‘“&m ebunal

27 o 2009

......... Applicant.

| ~VERSUS-
--rgggm‘é} TGS

Guwahati Bench

1. Union of India
Represented by The Secretary
Ministry of Defence
Sena Bhawan
New Delhi
Pin 110011

2. The Director of Ordnance Services
Army Headquarters
- Sena Bhawan
P.O: Army Headquarters
New Delhi — 110 011.

3. The Commanding Officer
57 MTN Division
Ordenance Unit
C/0 99 APO
Pin 909057

4. Col. (Sri) P.S. Chandak
Finance Section
Army Headquarters
Sena Bhawan
New Delhi
Pin. 110011

............ Responde nts

o uddss Mg andle
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DETAILS OF THE APPLICATION: | Guwahati Bench

1.

i
!

A

PARTICULARS OF THE ORDER AGAINST WHICH APPLICATION IS
MADE:

The application is made praying for enforcement of Rules under proviso

to Article 309 of the Constitution of India vis~a-vis executive

instruction, in the rﬁatter of recruitment the result of which has not yet
been published and for joining the hearing of O.A. No.15/2009 and O.A.
No.81/2009 by analogous hearing. The law declared by Hon'ble
Supreme Court being binding under Article 141 of the Constitution of
India, the law declared by the Apex Court in Palliluru Ramakrishnaih vs.
Union of India, reported in 1990(1) SLJ 136 : 1989 (2) SCC 541 and in
Union of India vs'. Somasundram, AIR 1988 SC 2225 : 1989(1) SCC 175
shall control the recruitment of fireman in 57 MTN Division.

JURISDICTION

Applicant declares that the subject matter of the application is within
the jurisdiction of the Hon'ble Tribunal.

LIMITATION:

Applicant also declares that the application is made within the period of
limitation prescribed by the Section 21 of the Administrative Tribunals
Act, 1985. |

FACTS OF THE CASE:

4.1 That the applicant is a citizen of India and as such is entitled to
the rights and privileges guaranteed by the Constitution of India. He
passed HSLC examination (equivalent to matriculation) in 2003.

Copy of the HSLC certificate is enclosed as

Annexure-1.

v



4.2 That the applicant files this application to join/intervene in the
proceedings in O.A. No.15/2009 and in O.A. No.81/2009 regarding
recruitment of Firemen. The applicant is for entitlement of similar
result in the above O.A.s. It is stated that the result of the recruitment
test has not yet been published. Applicant has a right for publication of
result of the test in which he was a candidafe. The Hon'ble Apex Court

has laid down that one should not be penalized for not having litigated.

~When the applicant has come to know of the above 0O.A.s he filed this

O.A. as abundant caution. Because the result of the recruitment test
has not been published and he has a interest that his cause is not

frustrated by others.

4.3  That the applicant is a resident of Masimpur in Cachar district of

Assam. He is a son of a civilian employee of the 57 Mountain Division,
ORD Unit of Mésimpur. The applicant codld learn that the said unit of

Ordnance division was in need of Firemen for fire fighting. The

- department was not getting adequate number of trained persons and as

such made correspondenéé with the Govt. of Assam, Fire Service
Organization for imparting training to some persons who are wards of
civilian employees of the said unit. The name qf the applicant was also
forwarded for the purpose. He was taken for training and experience in
the Dispur Fire Station, under Assam State Fire Service Organisation,

Govt. of Assam where he worked under Fire Constable Helper in

___Dispur Fire.Station from 9*" June to 29" August, 2005.

ey wﬁ;grm_ﬁ Copy of the certificate dated 29/8/05 is
"y . L W‘;’ﬁﬂﬂgl .
‘enclosed as Annexure-2.
Tog uddir Moz urnd
o *"“"4‘3.?.(7 i
v o UERER
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4.4 That the recruitment was, however, to be made as per Rules by
advertisement and open competition. In this connection it is stated that
the instructions regarding personnel in the Fire Fighting cadre
including Firemen was circulated by the Govt. of India, Ministry of
Defence, New Delhi's executive instructions by Circular dated
3.2.2000. Annexure-A to the said circﬁlar shows the required
qualification for recruitment of Firemen as under:-
Mah’culation and training in fire ﬁgbhhg under a State Fire
Service or an in;titate of repute. |
The said circular dated 3;22000 mn 'pmaé'aph 2 states that for the

guidelines of method of recruitment in Annexure-A of the said circular,

rules would be notified in due bom'se. The cadre sb'eagﬂ) of Firemen

has been shown as 2826.

t
v of
1

|

¥ wTaRTe ST

Centrai Admintstrativa Tribunal :

L

27 3 2008

TEgrE aradrs

Guwahati Bench

Copy of the circular dated 3.2.2000 (with

Annexure-A thereto) is enclosed as

!
i

Annexure-3.

4.5 That as the follow up action of the executive instructions in para

- 2 of the circular dated 3.2.2000, Rules called the “Army Ordnance

Corps (Group C & D posts non-Gazetted) Recruitment Rules, 2003” has
been framed under Proviso to Artiéle 309 of the Constitution of India.
The séhedule to the Rule, Sl. No.7 contains Firemen and is applicable
to the 2826 posts (SI. No.7.2). SI. No.7.8 mandates the qualification as
matriculation and certificate of having undergone a Fire Course/Fire
Service training from an institute of repute. In _this connection, it is

stated that respondent no.4 was making an endeavour to give way to

.707'041@&1:\« M%wwuﬂ”“



some persons who are only matriculates and as such wanted to dilute
t_he qualification requirement for recruitment to the post of Firemen. As
a consequence thereof, executive instructions dated 11.11.2005 was
issued from the Ministry of Defence, Govt. of India by which
requirement of training in »Fire Fighting has been omitted. It is worth
mentioning to mention her_e that with a view to mislead and get matters
done under camouflage the fact that the instructions in pafa 2 of Ythe.
‘circular dated 3.2.2000 have already been carried out by framing Rules
under proviso to Article 309, has been suppressed. The respondent
No.4 did not act bonafide with a view to ensure that some persons, for
reasons best known to him, without fire fighting qualifications may be
‘recruited. The applicant has come to know that the respondent no.4
during his posting in 57 Mountaiﬁ Divjsion, ORD Unit had annoyance on |
many civilian émployées of the said unit and appointments of the wards
of the civilian employees was not to his liking. He was averse to such
appointments. In this connection, it is stated that applicant is very much
conscious that appointment cannot be confined within the ward of the
civilian employees. Applicant also humbly submi'ts that Apex Court has
also held thgt there is nothing wrong if appointment to the wards are
made under any scheme. In the instant case, there was no scheme but
instead the unit had entered into cérrespondence and liaison with the
State of Assam for giving experience to the wards of the civilian
| empioyées of the unit keeping in view tﬁe importance of tﬁe experience
’ m the emergent, safety and important area of fire fighting. The State of

Assam has also fully cooperated in the matter. It is stated that the

Vo uldin Megipmdin



<«
process of recruitment never restricted others (who are not wards of
the civilian employees) from the scope of consideration. The action of
the respondent no.4 is beyond reasonable interest and the foundation
of such action is malafide. The circular dated 11.11.2005 is grossly’
violative of process of law, result of suppression of Rules, and under
Law gives way to the Rules, 2003.
Copies of the said recruitment rules (SRO
No.180) and circular dated 11.11.2005 are
. enclosed as Annexures-4 & 5 respectively.
46 That the applicant begs to sfate that the following
advertisements were made ,regardiné the recruitment of firemen.
1 SLNo. | Advertisement details | Dt. Of Advertisemrent,‘
3 ﬁ A R 01 Advertisement for 64 posts | Employment News
Centrasﬁdminimm?@%unal}- - |of Firemen dated 19.11.05
‘ . , j 02 Advertisement for | Dainik  Yougasankha
/ 27 2009 cancellation of the | dated 4.12.05
o ' , notification for the above 64 :
e § ts _
o wads —pRO2S ,
\ Guwahati Bengh, 03 | Advertisement for 48 posts | Dainik Yougasankha
‘ S =" 1 | of Firemen - | dated 13.12.05 _
04 | Corrigendum The Sunday Express
' | dt. 15.04.07

Thé applicant begs to state that he fulfils the qualifications and had
submitted his application for récruitment to the above post of Fireman.
Date, time and place for the test was notified as 1.5.2007, 6 A.M. at
-Kalibari Traffic Control Post, Masimpur Cantt. Silchar, Assam. A
similarly worded call letter/admit card was issued to the applicant
allotting ‘Roll No.2285. The applicant appeared in the test with the

. aforesaid admit card in the scheduled time and place on 1.5.2007 but



_ unfortunately‘ has l.ost/misplaceq the admit card subsequently. It is
stated that he has doné Very good and his performance in the
endurance test has been outstanding. As reéar_ds the lifting of weight
the applicant successfully completed the job. In fact he was making
regular préctice fof the same beforé the test and gfter lifting the
weight successfully he told the officer that the weight was more than
the schédul‘ed weight. The office;' appreciated the same..' He has
- legitimate expectation that h’is (appli‘cant) name will be there in the
select list. The said select list has not yet been published. As already -
stated he (applicant) begs to fiie this application to place his case while

hearing the other O.A.sb(15/09 & 81/09) analogously.

Copies of the advertisement dated 19.11.2005,

Centra: Adminlstrative Trbunal

cancellation notification  dt.  4.12.05,

!

& 27 gut 2009 advertisement dt. 13.12.05 and corrigendum

¥
{

) G pAR O b ) ' dt. 15.04.07 are enclosed as Annexures-6, 7,
.. -Gulwahati Bengh ' ‘ '

8 & 9 respectively.
4.7 That it ié stated that the advertisement for 64 pésts was
published on 19.11.05. The said advertisement was in terms of the
Recruitment Rules 200’3. This showé that the advertisement i'n terms of
the Rules, 2003 was issued even after so called amendment by
executive instruction dated 11.11.05. Thereafter so called cancellation
of the advertisement was published in the newspaper on 4.12.05. This
cancellation of advertiSement does not indicate whether sanction of the
| competent authority was taken before the cancellation, nor does it

shows the reasons, whatsoever, of the cancellation. As already stated

sz 03t Mogumnden



Respondent No.4, who was in the relevant time concerned with the

recruitment process was against the recruitment in terms of the Rules

" 2003 and was in favour of the recruitment vﬁth diluted minimum

T At s

Centra; Adminisostive T&i!’zuna! (

27 009
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Sywahiat Bench
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qualification i.e., only matriculation. Malafide is the -foundation of the
purpérted cancellation. The applicant humbly states that cancellation of .
advertisémeht/select list/panel in law' requires the sanction of the at
least one step higher authority than that which sanction/approve the
original advertisement. In the instant case, this principles of law. was
not followéd and cancellation has been done arbitrarily. It is also stated
that in the instant case it might not be possible to follow the principles
of natural justice very elaborately before the cancellation in view of
large.number of applicants but to avoid scope of arbitrariness and
maintain action under broéedure established by law, sufficient reasons -
should have been circulated so that the unemployed boys like the
applicant could know the reasons énd express their.say, if any, .under
ﬁrocess of law. The actioﬁ of so called cancellation has not been just
and fair. What was réason for advertising for 48 posts instead of 64
has been kept }under cloud. The said cancellation was immediately
followed by advertisement dated 13.12.06, calling for 48 vacancies and
this time the qualification only matriculation was notified. It is stated

that the minimum qualification prescribed under the Rules, 2003 shall

control the field and executive instruction dated 11.11.05, being in

derogation of the said Rules and suppression of existing Rules is void-
abinitio and non-est. In that fact of the matter the purported notification

dated 13/12/06 is void-abinitio and non-est The process of
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Guwahati Boneh

recruitment test so far as it relates to the persons with qualification of
matriculation only is dehors the Rules, beyond the standard of
competence, result of r}lalafide exercise, and beyond safety reasons,
and in void-abinitio. The deletion of the qualification of training in an
important area of fire fiéhting Is damage to public 3afety méasm-es and
1s beyond public interest.

4.8 That in this connection it is stated that respondents in tﬁe matter
of recruitmgnt and advertisement have been working with non
application of mind and pursuing malafide intent. The advertisement for
64 posts prescribed age limit of 18 to 25 years as on date of issue of
appointment letters with relaxation to reserved candidates as per rules.
The last date of receipt of application is 03.12.05. The advertisement
for 48 posts prescribed age limit of 25 years as on the date of physical
test with relaxation to reserved catégories as per the Govt. Ofders.
The last date of receipt of application was 01.02.07. This demonstrates
absence of application of uniformity and scope of arbitrariness in
embracing ineiigible persons under the age and also eliminating some
eligible persons. The term “on thefd'ate of issue of appointment Ietters;’
and “date of physical test” are no dates in the conte#t of candidature
for any posts. Such terms give scope of variable dates at the whims of
the authorities to eliminate and choose persons fixing dates as per
whims. The date as per law shall be a fixed date (non variable) and
Hon'ble Apex Court has time and again held that last date of application
is the date of determining the age. In other words, the applicanf

submits that there shall be a fixed, non-variable cuf off date for the
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purpose. In the humble submission of the applicant the date on which
64 vacancies occurred and advertised and the last date for submission
of the application given, should be the date for determining the age
limit and the maximum limit of. 25 years as per the Rules, 2003 shall
apply on that date for filling up of the vacancies which occurred in
2005.

4.9 That applicant begs to state that the total number of posts to be
filled up should be 64 + 48 = 112 and not 48 as wrongly advertised
following executive instructions ignoring Rules made under proviso to
Article 309 of the Constitution of India. Necessary qualification shall be
matriculation plus certificate of fire fighting &ainihg under the Rules,
2003. The applicant has come to know that present incumbent of
respondent No.3 is a law abiding person and understand the force of
Rules under Proviso to Article 309. As such, during the pendency of
the matter in the High Court before the learned Single Judge [W.P.(C)
No0.2557/07 Nivu Chandra Dey & others vs. Ur;ion of India & Others]
originally dismissed and order of dismissal set aside by the Division
Bench of the High Court in Appeal, Writ Appeal No0.51/09), did not
appoint any p'erson, nor the result of the test was finalized, and no
select list was published. In this connection it is stated that the
applicant as an unemployed person hearing whispers that for 64-48=
16 (sixteen) posts the present incumbent is making an endeavour to
take initiative to fill up the following Rules of 2003. The applicant prays

that for filling up these posts also, if it is done so, the position as on

- 2005 with qualification as per the Rules, 2003 have to follow. It is

T‘B.lkw\ '\Aé%um\(o-”‘/
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stated that no persons with qualificatipn of matriculation only is eligible
for appointment as Fireman and éannot be so appointed under the Rules
which is a law prescribed by Rule under Proviso to Article 309.

4.10 That for the applicant begs to submit that the laws under
Constitution of India as regards Rules under proviso to Article 309 vis-
‘d-vis executive instructions is very succinctly articulated by Dr
(Justice) D.D.Basu, the perennial authority on constitutional law in his
treaties “Shorter Constitution of India”, 11% Edition which lays down
that Rules under proviso to Article 309 shall prevail over executive
Instructions and that a Rule under Article 309 can be amended only by a

Rule or notification made under Article 309.

Copies. of the pages 345 and 959 of “Shorter

%= WA sxfirgo|

Centray Adminlstrative Tnbuna'

) Constitution of India, 11 Edition is enclosed
/i

T erampe .

as Annexure 10.

%‘w s‘”a ?&-&;: ___j 11 That the applicant begs to state that the Rules, 2003 required
minimum qualification of matriculation and training of fire fighting
experience. The advertisement for 64 posts méntioned matriculation
and fire fighting experience for six months. However, after scrutiny of
documents of the candidates respondents found that it was an
impossibility to have candidates with six months expéﬁence, and when
Rule is silent about the period of experience the respondents preferred
administratively to decide to call candidates with experience of lesser
period of one month. They have issued call letters to the persons with
experience of one month fulfilling the requirement of the Rules as

regards training. The Respondents have thereby waived the

“T0j 088w Mozum dor
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requirement of six months training and confined within the dictate of
Rule 2003 requiring training from an institution pf repute.
4.12 That as already stated earlier t_hg applicant has come to know
that the persons similarly situated like the applicant have .filed O.A.
Nos.15/09 and 81/09 before this Hon'ble Tribunal. The Hon'ble
'Tribunal has been pleased to péss order dated 09.02.09 in O.A.
| No.15/09 admitting the O.A. and passing an interim order that
appointment of any candidafe in the post of Fireman shall abide by. the
ultimate result of the case and that no fresh appointment should be
made by the respondents without leave of this Tribunal. This interim
order is in force. The applicant humbly states that in view qf the law

taid down by the Hon'ble Apex Court in the case of Palluru vs. Union of

India reported in 1990 (1) SLJ 136: 1989 (2) SCC 541 and Union of India

vs Soma Sundaram, reported in 1989 (1) SCC 175: AIR 1988 SC 2255

Tbunal
2009
s
anch

-Gy

. declaring that Rules under proviso to Article 309 shall prevail over

Administeativy
/7
I\Ia’hféi 2
Guwahati B

executive instructions, interim order should continue or may kindly be

ARSI

modified to the extent that appointment shall be confined only to those

<
Centra;

&

having qualification of fire fighting training and candidates with
matriculations only shall not be appointed during the pendancy of the
case. It is stated that in O.A. No.81/09 the same interim relief as in

0.A. No.15/09 is continuing.

Copy of the order dated 9.2.09 is enclosed as

Annexure—ll.
4.13 Applicants begs to state that some candidates have already

started saying that they have been selected and short listed. On
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enquiry in office thé applicant has came to know that no select list has
been-pul'alished. In this connection, it is stated that applicant could
N understand that the persons who are claiming to have been
seleéted/short listed, most of them are not having training/experienf:e
of fire fighting and are only matriculates. The.applicant do not know
the source from wilich some candidates could get such assurance of
having been selected. In the ciréumstances of the case, where laws and
rules are being ignored/by-passed and things have been done under
camouflage, malafide, the Hon'ble Tribunal will kindly.appreciate tﬁat

malice in fact and malice in law are writ large in the facts and

l!

circumstances of the case. As already stated, malafide is the

foundation of the totality of the facts explained above, the applicant

{rative Yeibunal
2009

prays that the Hon'ble Tribunal may kindly be inclined to enforce the

Adminis¢
27 gy
uwahati Banch

laws/rules controlling the fiel_d and administrative actions in just and

fair manner. Unfounded claims not supported by documents shall not

FHET
Centra;

|
|

get any credence. Administrative actions should not be colourable
exercise as is being sought to be done by some of the officers in the

respondent’s department.

5. GROUNDS WITH LEGAL PROVISIONS:

5.1 For that the recruitment of Fireman (Defence civilian) Group ‘D’
the mandate of Recruitment Rules, 2003 enacted under Proviso to
Article 309 of the Constitution of India shall apply.

5.2 For that any executive instructions in the matter of recruitment

to the post covered by said Rules 2003 shall not be applicable.

—T%“ Qo (\A-oz,um den
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5.3 For that it is settled legal provision by the Hon'ble Supreme
Court that am executive i_nstruction could make a prow'sioﬁ only with
regard to a matter which was not covered by Rules and such executive
instructions could not overm:idé any provisions of tbe Rules {Palluru vs.
Union of India .1990 (1) SLJ 136 £ 1989 (2) SCC 541}.

5.4 For that it is settled legal provision that if there is a conflict and
Rules made under Proviso to Article 309 of the Constitution of India,
Rules made under Proviso to Artilce 309 shall prevail. {Union of India
vs. Soma Sundaram AIR 1988 SC 2225 : 1989 (1) SCC 175.

5.5 For that it is settled law that a rule made under Article 309 can
be amended only by a rule or notification duly made under Article 309
{Nagarajan vs. State of Mysore (AIR 1966 SC 1942), Saksena vs. State
of M.P. (AIR 1967 SC 1264)}. |

5.6 For that the circular dated 11.11.05 being in derogation of the
Rules, 2003 and being against public interest seeking to dilute/damage
safety meaéures deserves to be set aside and quéshed.

5.7 For that the so called amendment by circular dated 11.11.05 and
consequent advertisement of 48 posts being the result of malafide
action are liable to be set aside and quashed and the posts deserved to
bé filled up by the persons with matriculation and training/experience
in fire fighting as per the Rules.

5.8 For that the fixation of age limit on various dates instead of last
date of application speaks of malafide and the age limit should be taken

as on last date of advertisement for 64-posts.

0sskd uﬁmuna\
Centra pdministrative

2 7 JuL 2008
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5.0 For that the applicant having beeq called and having been
allowed to appear in the test after peruéal of the documents including
the experience certificate in the fire fighting (less than 6 months), the
requirement of 6 months training _hasv been waived and the Respondents

aré also barred by law of estopple.

DETAILS OF THE REMEDIES EXHAUSTED:

There is no remedy under ahy Rules and Hon'ble Tribunal is the only
forum for redressal of the grievances.

MATTERS NOT PENDING BEFORE ANY OTHER COURT .

L4

The applicant declares that he -has not filed ény other original
. application before any Court or Tribunal. Cases similar in nature (O.A.
" Nos. 15/09 and 81/09) by other applicants are pending before this

"~ Tribunal.

RELIEFS SOUGHT FOR:

"In the‘ circumstances of the case the applicani prays that the Hon'ble

Tribunal may be pleased to call for the records including the records of

taking decisions of the cancellation of the.advertisemen't of 64 posts

(Annexure-7) (as advertised in Employment News dated 19.11.05) and

prays for the following relief(s):

81 The posts of Fireman (Group ‘D’ Civilian) as adverﬁsed by
Employment Notice dated' 19.11.2005 and subsequent
advertisement shall be filled. vup strictly following the
requirements of the aforesaid Rules 2003 (Annexure-4), a Rulé

under Proviso to Article 309 of the Constitution of India;

o 1
T g g ——
< TINLTN
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8.3

8.4

8.5

8.6

8.7

8.8
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The resv.llt of the recruitrﬁent test be published following tl’le-
requirement of the said Rules, 2003 and the applicant shall be
considered and appointed against the vacant posts advertised.

The candidate with qualification of mat_riculation without any fire

fighting experience/certificate shall not be -considered. for

appointment against advertised posts.

The instructions under letter dated 11.11.05 (Annexure-5) to
read qualification es matriculation only be set aside and quashed.
The qualification in the advertisement dated 13.12.06
(Annexure-8) showing qualification of matriculation only be set
aside and quashed and mandated to be matriculation with fire

fighting training/experience from an institute of repute.

The qualification for six months training in advertisement dated

19.11.05 be set aside and quashed and/ or declare as having
i)een waived by the respondents and substituted as matriculation
with fire fighting training/experience.

The cancellation by advertisement in Dainik Yougasankha dated
04.12.05 (Annexure-7), of the advertisement for the 64 posts be
set aside and quashed.

In the circumstances of the case in which selection process/test
has been vitiated by malafide and arbitrariness fresh test for all
the posts be conducted by the respondents themselves under the
supervision of higher authorities taking eligibility conditions,

qualifications, age as on the last date of receipt of application for

64 posts i.e., the cut off date for 64 vacancies.

TTojuddion Mogumd™
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8.9 Any other relief or reliefs, the Hon'ble Tribunal may kindly be

- grant.

8.10 Costs of the appliéal;ion. '

The above reliefs are sought on the grounds stated in paragraph 5 above.

9. INTERIM RELIEFS AS PRAYED FOR:

During the pendancy of the case applicant prays for the following

interim relief:

9.1 The selection process/select list shal{l be finalized and published

fully complYing with the Rules, 2003 (Annexure-4) and laws laid

down in Palluru vs Union of India (supra) and no appointment

shall be made for those with matriculation only.

:The above reliefs are sought on the grounds stated in paragraph 5

above.

10. '. The application is filed through an Advocate

11. PARTICULARS OF THE IPO

(O  IPO NO.
(I) Date of Issue
() Issued from

(IV) Payable at

12. ENCLOSURES:

As stated in the Index

3% G QQD\QL;Q\

A/3/0% |
GPO, Guwahati

GPO, Guwahati

gy AR _i
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VERIFICATION

A e et

1, Taj Uddm Mazumdar, son of Jal Uddin Mazumdar aged

about 2. ~ years, resident . of village: ’I‘ccpkhana, P.O: Arunachal v

District, Cachar, Assam do_hereby verify that the statements made in
Paras 1, 4, 6 to 12 are true to my knowledge, and those made in Paras
2, 3 & 5 are true to my khowledgé as per the legal advice and I have not

suppressed any matcnal facts

1

And I sign this verification on this25t7th day of July, 2009 at

Guwahati.

| | { Tojuddiv Wz«w&”
Place (A ,,‘.'.5 o_\,\Zl» . Slgnature

u&&w ‘V\.cg\m&w

7 1eh

Ceniral Arimmi*s"m“‘w Y"rbuna\ X

27 JuL 2008
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(zuv\ahau Bench.
M

-



~19-

ANNEXURE . L
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DISPUR FIRE STATION
(Govt of Assam, Dispur Branch)
Super Market, Gauhati - 781006.

Tel. No.- 2260221.

To Whom It May Concern

b
Daic =G /4[05
.. . . — — 1 ¢ R N Rl o« N
This is to certify that Sri/Smf. ~ REY P e S H)N fl;cz».gz,x::'!u L

ana - P- |

Slo Sri Jakn! Uddia Moiummderc of Vill/'l'k}@n ek
d

r—z
-

PO \j‘.l\((Ldut }

Dist ?,ﬁqhﬂt¢.<’f"5"~m”>3.)é3» Dlichou,

Gauhati was working under Fire Constable helpcx in Dispur Fire Station

-t

o s -
Ldbe Jore

/

* [

He was tound to be an obedient, intelligent, and hard wmkmn

young man. His characte rand conduct was good atthattime. i1

Junrenise

RIS

g’%a‘a) ri | V ‘C'S

B Inspector O

é}?ﬁtamﬁ@} B R n - Dispur Fire

Centrai Administrativs YRBHAS

flicer
Station
Gauhati -6. (Kamrup)
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S.R.G. 180 ——In excrcise of Lhc powers confcrrcd by the pmwso to article 309 of the |

ol the Ministry of Defence Group ‘C’ and Group ‘D’ (Fire Service) posts Recnntmcnt Rulcs 1 76 the Prcrxdcwt hcrcby-
makes the following rules regulating the method of recruitment to the posts of Fire Supcrmlendcm Fire Master,:Leading =
Hand Fire ‘B’ Lead ng Hand Fire ‘8, Flre Engmc DHVCI ‘A’ and Fire Engme Drwer ‘B’ in thc Armv Ordnancc Coxps

C gty —

2L

1 “o

i Shorttitle ang Covnmcnccm:_nt.——-
pusts Non-Gazetted) Recn ruitment Rules, 2003,

(25 ilu,v sluh come mlo forcc on the datc of lhen m'-“

n‘)l‘w :

(1) T n'.semh,s mdy be cachd lhc Annv Ord:

2. Applicati

; ",'"6 =
wmtrai ﬁdmmuﬁmﬁm Tnt:
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on and scalc of pay' -—The nurﬁber of poysg thcxr Plasalﬁcamn 2nu ..
4.0 of the saxd Schcdul

3. Numberof pusts, Llassnﬁc'\tl
pay attached therelo shatl bc as spcctﬁcd in columns 21

4 Mc iio of rccruntmcnt, a“c lmm other, quahﬁcatlons,
1atmg to the, said'posts sh
¥

,.

> Provided that thc Cemral Govemment may, i
apphC'iblc to such person and the omer party tothe mamage an
person from the operauon of tlns rule

6. Powerto rdax.—Wl\crc tl\c Central Gov cmmcm is of
“may, by order, and for rcasons to bc rccorded i 1wr1tmg rcldx any o
ar category of pcrsons

7. Saviug. -—Notlung in tthe rules shall affect rcscrvatlons rclaxation-of agc lumt and ~olhc ct_mccssxons
requirced to oe provnded for the: Scheduled, Castes,: *the” Scheduled*Tnbes Ex ,Servxc mcn,dnd omcr o
special categorics of pcrsons m accordancc thh the orders. 1ssucd by.the ‘Central Govemment from time 10

L

regard.

1. Name of the post

2. Number of pos{é

154

Classification

4, Sca\c of pd)’

5. Whether SclccUonby mcnt or
Selection-cum-Seniority 01
Non-sclection post

6. Age limit for direct recruits :'g-.

7. Whether benefit of addcd years of
service admissible under Rule 30 0 ’the,
“Central Civil Scmccs (Pensxon)
Rutes, 1972 =7 P

Educational zmd othcr quahf luat.on
required for direct r(,cruns e

\

v, Whetherage and cducaUm\al qu.lllﬁ-, N
cation prescribed for direct recruits
will apply in the case ofpromotccs o

g \A;; -
; ) {hﬂun‘

gt \Advocatss
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14, Circumstanee
" Service Commission is to
in making IecCruitment "~ *: "

L

28]

2

0.

S
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10.

y/(/No( applicable
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, - Notapp
... PR L
Mcihod of ICCruitment whether by dircct -
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methods, ..

licable -

Incasc of fecruitment by pros
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tobemade 7+«

Sinwhich Ulu"on Public
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-+ FireMaster .
sge s
(2002) - S
*Subject (o variation depending

Civilian in Defencc'ScmiceS,,G

roup “C
Rs. 45001257009~ 7
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Not applicablé .
Not applicaple.

Not:lpp!icnblc

Not applicable
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7 iotapplicable
% : Notapplicable
9. Not applicable
10. - Notapplicablc IR
1. By100% promotion. -

12 : By Promotion: : R
Fircmanwiﬂlthrgqygars _
vehicle dn'vix_xg licence,

3. : Chairman:Qn

Headquarters,

-
o

Members: *

@)
©)

©

HcadquarA{crs.‘_.';‘..._.'.".. ; <
(d)  AsstFire Adv,ispr,“Mixi'is{;ypf Defence.

(©  Inspector Fire ScrviccS(Quarlch"

ot

Fireman -
2826% -
@o03) -
*Subject to varia
© oL vl i Defer
. Rs.2750-4400..

Non-Sclection - L ;

[

- Not exceeding 25 years "
.. Notapplicable

Y. : Notapplicablc; _
(N C2years v -

By absorption,

ar

2 © Absomption : Ve e R '
Persons working in analogous orhighcer
having the qQualifications sp

‘\I}{qupplig'gblé",_ R

: Wotapplicable, '.

Iiosc; inthe lo‘\Q(cr fo
ccified in columnn 8, ERRS

g0y
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) Mo £/26576/Fire Stall/0S-20/1286/D (O-11)/2605

Sovernment of India :
Ministry of Delence

Y " New Delhi, dated (™ Nov 2005

e Chiel of the Army Stafl’

Subjeci : Restructuring of Fire Fighting Cadiein the Ord Corps

Sir, .
The following amendment is hereby carried out in the Annexture “A’

o the Govt of India, Min of Dclence letier No A/26576/Fire Staff/Os-

20/188/D(O-11) dated 03 Feb 2000-

e e
g AT
Bl B MOt R AN

Sty

Matriculilion g training in fire fighting under a State Fire SWD c)Qj ] 5

;ll{nmx:lsl:llulc ol repultc ] m&i C(m 291“’*\24%
A|'7,69‘76.)’V‘Wl :

(a) Matriculation. l
-20 ¢

(b) Must be physically [it and capable of performing strenuous 0 -, |
dutics and must have passed the test specified below :- ‘M
(1) Height without shoes - 165 cms provided that a
concession 2.5 ems. height shail be allowed for mcmbers of the
Scheduled Tribes.,
(1) Chest (un-expanded) -
(i) Chest (on-expansion) -
(iv)  Weight -
(v} Endurance Test :-
(aa) -Carrying a man (fi:cman lift of 63.5 Kgs to a
distance of 183 meters within 96 scconds,
(bb)  Clearing 2.7 meters wide ditch landing on both
feet (long jump). ~ _
(cc) Climbing 3 meters vertical rope using hands and

legl >

Vealt:o

Y

81.5 cms.
85-cms
50 Kgs (minimum)

2. This issue with the concurrence of Min of Dcf/Fin (O-1B) vide their
U.0 No 3310/0-1B/05 dated 10.11.2005. '

Yo li's faithfully

-
(NK Kashniita)

Under sceretary (o the Govt of Indja
Copy to:- '

AllMGs AOC =
AOC Records _ - .
All Central Depots [ <6 'ﬂumgﬁfﬁ' 3¥ﬂm;

| Centra) Adolstrettve Tribunal

R {

3

CGDA. CDAs(ink sianed copics)
NMoD/D(O-11), MoD/Fin(0-113)
OS (Pery)

C/(’ =

Advo~zats
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it is for information to all concerned that the Assam-Public Setvice
- Commission willhold interview/viva-voce lest for.the following post:(s)-
as per programme. given below ‘at.its office- at' Jawahar:Nagar,
| hanapara, Guwahatizet 022 . ¢ e e
| \NAME OF POST(S) .~ .. .- . -
‘1.| Lecturer in 'Mgn‘ipqu' I o
- | -Languageinthe Teacher . . .| " v o e e SR )
Training College, Silchar, ~ [ = - . qgiasmans .
“Under’  Education” | 0 .o 06/12/2005 R
J(Elementary) . o0 s o B
e Department. ... 07 | .o L el _'_-l:;. a;ﬁnﬁgcﬂ'@f L A
.2.| Directorof AssamState - .| . . o | .@Sm’*c; '/wqmmﬁa 1
Dot o under'G A 0T2R00S - Y e o e e
-3.| Director. of Agriculature S P SEN (| K11 7:CR 7 i TR '
under Agriculture Deptt.. -~ | . - ¢ 08/ ,12.(2005; L | o e e
_ : 4 NI | | ow Wty TR W o
4.|" Director of Health S EEE S e sifert. b @
Seriveices under Health oo 09/12/20050 . . 1:;_@7“ ""ﬁ’iﬁ“%m
& F. W. (A) Deptt. Lo DA W ST | A 5l
Gr o . 'Deputy Secretary . || s<aies - gopze =t &
» [C/ , Assam Public.Service'Commission | | 4fice, &w aReife’ z€ua

TeEl - Q@R

C : Jawahar Nagar, Khanapara, GHY-22 || ¥Fa%a sl - pietrens
Janas%g/3149/05,' : : : R T BRENT =@ oy, WS
B N AR R Y (12 15 i br T i © . Attested .
Centra) Ad:m'n):;ﬁr‘a'..f'v;'gg-'hm};'._m5' S Q’,«/

N [T gy ¢ Bdvocate
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: ) Cotofiender | Tmeol
T5.56.06.29552 | - 1 3000 .| 18 {Exghtoen) Mok |

mﬂmaememwummw ndrughat, Patna on prodiction
of demand graft kom any naBonakzed/Schédud bank i) &vouf of FA & CAO/ConECR,
Mahendrugfiat; Paina or money receipt issued by the Divisiondl Cashier, Danapw Divsion
uumdmwmwmmmmmmsmmmmm
day from 01.05.200740 15.85.2007. ki case any tenderer wishes (o obtki e tender document by
post, Rs. 100 (Hundiéd) extra should be sent by deshand deaft in favour of FA & CAO/EC Ry,
Mahendrughat, Patna. 3. Tenders can be dropped n prescribed tender boxes in offices of the
CAOfCon/E.C. Riy., Mahendrughat, Patna and CAO/Con/Northér Radway, irf gate; Defhi up
o 12.00 frs, of-the date of opening and tender wil be opened at 12.30.His on the same day
simuftaneously at Patria & Defhi inpresence of lenderers, present at the fme of opening of the
m.uumbmamuwmuwemmmgmmmaygm
i be received upto and opened on the next worki day at the same place & fime. Tender can 2iso
e senk o dhiief Administrative Officer, EC Rly; Patna4 by registered post/speed
aost/courler. gervice o feach before 12.00 hrs: of the date of opening. However, Rly. will not be
responsibié for non receipt or delayed recelpt of such tenders. 4. The tender must be
submitted with_proper amount of Eamest Money in favour of FA & CAO/CofVECR,
Mahendrughiat; Paﬁwféndawfﬂmﬂwoper&mlmwmbegmmyrqmﬂ!e
‘ender form {5 not transferable. 5.0 Efigibiity criterta:- 5.1 Contractor shouid have completed in
e last three financial yéars (i.e: current year and three previous financial years); at least one similar
work, for minimum valug of! %oleerﬁsedmderm,isaaﬁﬁed%smdenSAASﬁﬁnl:rnam
of work physicafly completed within the quakfying period, i.e. fhe last 3 financial years and current
i might before thie quafifying period) shoutd
xty mﬁzﬁ.s.tzmmwmmzm

the qualifying period and it 5 received within ° : y
mmmﬁ%mmwmmmmmmsmtbempmmm
qeawmentsMwndbeenmwtdéd.ﬂmepaidamﬂhduﬁngslaMwydeducﬁmbm_be
onsidered, if inal measurements have been recorded and work fias been completed with negative

ariation, then aiso the paid amount including statutory deduction s to be considered. However, if |’

mal rements have been ded and work has been completed with positive variation but
-ariafion has not been Sanctioned; Gfiginal agréement value of last sanctioned agreement value
thichever is lower should be considered for fudging efigibility. 5.1:3 In the case of.composite works
wolving combination of different works, even separate completed works of requiired value should be
onsidered while evaluating the efigibflity criteria. For-example, in a tender for bridge work where
imilar nature of work has beén definéd as bridge work with pile foundation and PSC superstr ,
tenderer, who has completéd one bridge work with pile foundation of value atfeast equal to 35% of
e tender value and also has compléted one bridge work with PSC superstructure of value at least
qual to 35% of the tender value, should be considered as having fulfiled the eligibiity criteria of
aving tompleted single simflar nature of work. 5.2 Total contractual amount received during the last
wree financial years and in the current financial year, should be a minimum of 150% of advertised
nder value as per audited balarice sheet duly cerlified by ifie Chartered Accountant. For the
1ancial year ended and/or the current financial year if audited balance sheet is not available
Jntractual amount received duly certified by the chartered accountant should be submitted as a
“0of of tumover. Altematively at least payment certificates from Central Govt./State Govt./Central
S. Us/State P.S. Us'and other Gov t Agencies for a minimum of 150% of advertised tender
:ue may be submitted. 5.3 Contractor should submit revenue/Banker’s Solvency certificate of
Inimum 40% of advertised tender value of work. "Similar nature of Work is defined as Tender
2. 3 0f 2007-08 (Open) *Construction of any work invoiving structural concrete.* Tender No. 4 of
107-08 (Open), 5 of 2007-08 {Open), 6 of 2007-08 (Open), 7 of 2007-08 (Open}, 8 of 2007-08
ipen) and 9 of 2007-08 (Open) “Construction of major bridge with welljplle foundation.”
ease note: I, Where an individual bids on the basis of credentials of an earfier Joint Venture/
ssocidtion of Partners/Patnership fim, credentials shall be considered in percentage of their
‘wlicipation in the earlier firm. II. Participation, by Asseciation of Partnership (AOP)Joint
-nture {(JV} firms are not allowed for tender value upto Rs. 8.0 Crore, Iil. Completion cérfificate
the work issued from Central Govt/State Govt/Central P.S. Us/ State P.S. Us and other
wermment Agencies shall only be accepled, credential from Pgvate Individuals shall not be
cepted. IV. Tenders submitted without credentials as per annéxure |, Il & 11l of Tender document
tliable to be rejected. 6. (a) Ad: t is notapplicable for tender no. 3 of 2007-08
pen; only. {b) Purchase preference clause is not applicable for tender no. 3 of 2007-08
oen) only. {c) Price variation clause is not applicable for tender no. 3 of 2007-08 (Open) only.
2erformance Guarantee (P.G.): Please note that in addition to Security Deposit, the successful

ntractor will have to submit a performance Guarantee @ 5% of Contractual value in formofaBank [ -

:arantee Bond in token of commitment to the work fully. The Perf 1ce
arantee will have to be déposited after the letter of acceptance has been issued but before signing
he Agreement and should be valid up to expiry of the maintenance pericd. Details in this regard
-available in the Tender d (a} Perf g shallbe rel after salisfactory
npletion of the work and maintenance period is over. The procedure for releasing should be same
Jor security deposit. (b) Wh the are rescinded the security deposit should be
elted and the perf e g shafl be hed and the balance work should be got
@ separately. {c) The balance work shall be got done independently without risk & cost of the
iinal contractor. (d) The original contractor shall be debarred from participating in the tender for
ouling the balance work. If the failed coniractor is a JV or a partnership firm. then every
mberfpartner of such a firm would be debarred from participating in the tender for the
ance work elther in hiser individual capacity or as a partner of any other JV/Partnership firm,
dote:- {1) Rates shall have to be quoted as percentage above or below for each schedule
wately. Tenderers must not quole item wise rates. In case any contractor quotes unified
entage for each schedule and item wise rates against individual items also, no cognizance
“d be taken for the iter wisé rates quoted by the contractors, However, railways reserves their
i to cancel any tender where item wise rates have been quoted. (2) i. Tender notice s also
#able on hitp:/fwww.tendertimes.com II. The tender documents will also be available on
site http:/iwww tendertimes.com duting the above mentioned period and the same can be
aloaded and used as tender document for submitting tender. This facility is available free of cost.
‘ever, the demand draft as prescribed above lowards the cost of tender documents will have to

)547)y5m; “%Mo@j &AW

- 3~

r>TNEXURE 9.

PURCHASE DEPTT,. .} &
IGIA, NEW DEL
For further detais regarding tender doammu’freeetc

l%/~'

hitp:/fwww.indianaitnes.in - . T

AR IR 7 SUND

"57 MTN DIV ORD UNIT
_ CORRIGENDUM

Firemen. -~ -~ ... -
The following miay be fead as:,- - - .

1Ereshidate.for screening test will be 01 May2007

| Call fetter -at.06.00 AM.on 01.May 07.at Kalibari

(Assam). *. :

3. Total ‘number- of posts of Firemen are 48,
Reservation-of posts will be, Ex Servicemen, 20%

12%, OBC - 27%, .General:_51%, (Subject to
change as per Govt. Policy). - -~ -
4. Existing pay scale of firemen is Rs. 2750-70-3000-
75-4500. ‘ '

5. On-getting recruited,: likely placé of .employment
will be Assam and Nagaland, including ‘liability to
serve anywhere in India. - '

syllaBUg for wiitteri exam
as nformation.regarding.fire fi
7. Meeting all selection criteria does not automatical-
ly entitle a person to be selected for employment.
Merit list will be prepared based on the above selec-
tion procedure. )

8. Fresh application will only be accepted for physi-
.cally handicapped (hard of hearing). Candidates who
have applied previously need. not apply again.
However, they will have to fulfill all the laid down cri-
teria as mentioned in Advertisement No. DAVP
7101/200/2006 published in' Employment News for
week 20-26 January 2007 and Indian Express (New
Delhi Edition) on 10 Jan 2007. Candidates of above
category should report with original documents and
application form at 06.00 AM on 01 May 07 at
Kalibari Traffic Control Post, Masimpur Cantonment,
Silchar (Assam).

nclosed with the tender. Incase the tenderis not panied with the valid d ddraftfor the
of the tender document as detafled above, the tender will be summarily rejected. )
CAQ/Construction

CO, 57 Mtn DOU

*| 2. Candidates. are advised to report with Admit Card/ |

davp 7101/2/2007

~ - < PR _‘_m:‘s‘ -." .
Fara gymaties SRR

Centrai Administrative Tribunai ‘ ,

Attesteq

27 . 0m

qu;.w-'x:.' G eiater
R SaA LA ELERT R £
guwam:? Bench

| SR S

Ref advt, No. 7101/200/2006.published iri this néwis: | -
paper on 10/1/7 and-advt. No. 7101/253/2006 puL:.‘i i
lished on- 26/2/7 .regarding-.reqruitmgnt of 4t} -

Traffic. Contro! Post, Masimpur Cantonment, Silchar |

| (Reservation for SC/ST/.OBC will be available after | - '
filling up vacancy for Ex-Servicemen),.SC - 7%, ST -

f Advocate
5
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,wriginal Applicstion Noeoo

. Mise Febition Mo,

- Contempt frotition RIS

- Reviaew Applicatinn Mo,

. 1
! S
:
4 /
- . iy = i P8 I 1

_7\8 /o&m’?

A

v e s or e s s oteed

Avplicant(8)_ZAKIR ,c/z/mw/mmxxwy,« b 2ore |

Respanidants

Lrey O/i LI DL

P ORS. T \

e s o

i

Centra igmiaise

W?‘&z «s‘;m‘eml
27

utrss vy
: CﬂdWé\h\,‘ _‘_‘_‘».i

1 *‘*‘% Trbune.

DR NT L. fAK&’Ag
R L N Y AR e O
Rdvocate for the Respond: Hlu( Jovo e on SYREEERREEELE AR
. C (%_5',_‘
,,,,, S - ors T ‘ll..lr of t\“r-e: Trib_un'al.
Mocas oF %he Ragiatry | wabe | ‘% _reer € — -
09.02.2009 |  Heard Dr J. L.Sarkar, learned

jcounsel appearing for thc Applicant and
iIMr K. Das, leamed' Addl. Standing

19, Admit.

acc%rdmgly should|
- selected/ appointed

dcounsel for Govt. of;: India {to whom a

fcopy of this Originél Applic.étiou has

eady been supplied) and perused: the-

boaterials placed on record, |

| Issuc ? notice  to
Respondents requmng them to file their

‘written statement by ;30;,03.2009.-

% Appointment, cj)f any candidate

(Selected, pursuant to their recruitment
ni}:d': under - Advertisement. published

der | Employmeﬁt dated
lé 11.2005 wunder . Annexure-H and
A&veruscment pubhshed in Dainik
Jugesankha 513. 12,2006 wunder
Anhéxur& M) so far 'imade in the post of

“I*xi“cman , shd]l ab1dc by the ultimate

News
on

reshlt of this case. The Respondcnts,
intimate all the

' candidates about

vendancy - of this Original Applicatior

the

SJEONSEY

piseny
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0.A. 15/09

~ 09.02.2009 No.15/2009; so that they shall remain
‘ free to contesf this case.
No fresh? appointment of “Fireman”
should be made (till 30.03.2009) by the
Re:spondents;j ivithout leave of this
Tribunal. |
Whilé passing the aforesaid ad-

interim restraint order, liberty is hereby

granted to thie Respondcnts to approach

this Tribunal (éven at an earlier point of

time than 30.@03_. 2009) for modification of

the ad-interim order/to take leave from
this Tribunal!
* Send copies of this order to the
- Applicants and the Respondents (along
with notit:cs),;
Free copies of this order be also
handed over to the counsel appearing for
the parties. o 0
" Sd/-
o ° o ' M.R. MOHANTY
h ' ' : -~ VICE CHAIRMAN-
2 v T SRR
J SRR WSS Sitrenur
X Centrai Administrative Trbunal
R b ot A\ N W ‘ . - -
Saction Officer (Judty - ’ : / 27 2009
Tentret Aoministrative Tribusak '
' LR apsE ] - : : :
. Guwahati Benaly . ' o C \ it}
ORI Guwahatiie ‘ ‘ IR et A TA R T ey
s L f . , L . Guwahali Barch |
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Dr. (Justice) Durga Dag Basu
Saraswati, Vidyavaridhi, Prajnabharayi,

Nyayaratnakarq, Neetibhaskara, Manava Ratng,

MA., LLD. (Cal); D, Lin (Burd,;

Y as Hindy University;
Retired Judge, High Court, Calcutta,
Formerly . Member, Union I.aw Commission,

al Lecturer, Calcutta
Recipient, Nationg; Award ‘Padmabhushan’ (1985),
National Research Professor of India (1986 ),
- National Citizen’s Award (199] ),
Asiatic Society Gold Medal (1992).

University,

India Private Limiteg
NEW DELHI-110 001 ,

A

-Attested

A Advoc"\ten -
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. \:  Art. 74] THE CONSTITUTION OF INDIA ‘ 345
|

Union by Art. 298 (carrying on of tradé, dispoSal of prbp_erty, and making of contracts)
& is concemed, it will not be governed by the Proviso to Art. 73.7° '

, Power to change executive order or policy. 1. Where the Constitution does not
; require an action to be taken only by legislation or there is no existing law to fetter the
! executive power of the Union (or a State, as the case may be), the Government would be
not only free to take such action by an executive order or to lay.down a policy for the .
] making of such executive orders as occasion arises, but§ also to change such orders or the.
i policy itself, as often as the Government so requires,” subject to the following conditions:
_ 1 - (@) Such change must be made in the exercise of a reasonable discretion, and
P not arbitrarily.” '
- - (b) The making or changing of such order is made known to those concerned.”!
P (¢) It complies with Art. 14, so that persons equally circumstanced are not -
N treated unequally.” , | ' '
(d) It would be subject to judicial review.” ‘ :
2. Subject to the same conditions as above} the Government can review an -
executive, or administrative order or relax the conditi#ms of its policy.”

! .. | %nforceability of non-sta.tutory administrative rules or orders. Though
Art. 72 empowers the Government to issue rules or instructions, these must give way

to provisions of any law or Rules made in exercise of the power conferred by Art. 3097
[see, further, under Art. 309, post].

Arts. 73 and 298. 1. These two Articles are to be read together to determine .
the extent of executive power of the State to carry on a trade or business.”

, - 2. Since the executive power of the Union extends to matters with respect to
which Parliament has power to make laws, the executive power of the Union Government
extends to lotteries organised by the Government of India or of a State, by reason of
Entry 40 of List I. But Art. 73 is subject ‘to the provi$ions of the Constitution’, including
Art. 298. Now, Proviso (b) to Art. 208 says that the executive power of a State may

,; extend to a trade or business with respect to which the State Legislature has no power

| to make laws, subject to the condition that such executive power of a State shall be

i’ ‘subjective to legislation by Parliament . Hence, in the;absence of legislation by Parliament,

a State Government may, by its executive power, control sale in the State of lotteries
~ organised by the Government of India, and for that no permission from the Government

Jf India would be required; because Proviso (b) to Art. 298 does not make this executive

B . S S

~
i

3 1»'>ower of the State subject to ‘the executive power of the Union’.™
= Council of Ministers
: 1‘ ég g” 74. (1) There shall be a Council of Ministers with the Prime Minister at the
o B Council of Ministers o aid head to aid and advise the President who shall, in the
- 1and advice President. . exercise of his functions, act in accordance with such
A : ‘ 25 ‘ . ice s : : .
L R : * ' —— adwqe. | ) st
o [ 2 T.D.- Corpni|:v. State of Assam, A. 1961 Assam 133 (139). - @ o Q, R
71. Sangwan v.:Union of India, A. 1981 8.C. 1545 (para. 4). R 2
72.- Verma v. Union-of India, A. 1980 S.C. 1461 (para. S). 7

- 73. Palluru v. Union of India, (1989) 2 S.CC. 541 (paras. 10-11); Union of India v

~ Somasundaram,(1989) 1 SC.C. 175 (para. 6). |

.7 .74, Anraiv: State of Maharashtra, A. 1984 S.C. 781 (para. 9). '

oo . .15, The italicised words were added to Cl. (1), by the Constitution (42nd Amendment
AWl Attested

|
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.- tegulate the ‘recruitment and conditions of service’ of the persons mentioned therein

o {and is not co-extensive with the power of the Legislature 'under item 70 of List I or 41

' S.C. 1264 (1267-68).

:

of List II. It does not confer any power to validate an order which was invalid when it
was made, e.g., to make a rule to declare that persons who, were invalidly retired on a
particular date shall be deemed to have been, validly retili'ed. Such a rule is ultra vires
the Proviso to Art. 309 and is, accordingly, invalid,'® though the Legislature acting under
the Proviso, could have exercised such power of validation.

4. In the case of the Union Territories, the rule-making power belongs to the
President,' until Parliament chooses to legislate. |

5. In States reorganised under the States Reorganisation Act, 1956, the power of
the Governor to make rules has been controlled by s. 115(@7) of that Act, so that no Rule

made by the State Government would be valid and effec;tive unless the prior approval
of the Central Government has been obtained.?° . .

Nature of the rule-making power. 1., The powér. conferred by the Proviso to
Art. 309 is the power to make rules which are general in their operation, though they
may be applied to a particular class of Government servants. It cannot be used to make
an ad hoc declaration, e.g., that persons who have been illegally retired shall be deemed

‘to have been lawfully retired.!® -

A 2. A rule made under Art. 309 can be amended dnly by a Rule or Notification
duly made under Art. 3092 '

3. So long as a Rule framed under Art. 309 is nét duly amended, it is binding

on the Government and its action in matter covere
the Rules.2 B : |

4. The rule-making function is a legislative (not executive®
function, so that no hearing is necessary for making or; changing Rules made under
Art. 309.% A Rule made in exercise of the power under the Proviso to Art. 309 constitutes
‘law’ within the meaning of Art, 235.2 : - ‘

5. For the same reason, such Rule may be struck down only on such grounds as
may invalidate a legislative measure, €.g., violation of Arts. 14, 16 of the Constitution,
and not because the Court considers it to be unreasonable 2

6. The rule-making power conferred by Art. 309 of the Constitution cannot be
fettered by any contract:? Hence, the employee cannot rejy on anything in his contract
of employment which is inconsistent with the Rules of Service in force,25 because the

Rules made under Art. 309 have the same force as an Act passed by the appropriate
Legislature. : ? '

d by the Rules must be regulated by

. ? R
Rules made under Arts. 309 and 162. See post under ‘Enforceability of Service
Rules’. o ﬁ .

18. State of Madras v. Padmanabhacharya, A. 1966 S.C. 602 (605).
19. Gobalousamy v. Pondicherry, A. 1968 Mad. 298. |

20. State-of Mysore v. Basappa, (1980) U.1.S.C. 506; Raghfavendrd v. Dy. Commr.,_ A. 1965

S.C. 136; Kapur v. State of Haryana, A. 1987 S.C. 415 (para. 7).
21. Nagarajan v. State of Mysore, A. 1966 S.C. 1942; Saksena v. State of M.P., A. 1967

22. Bhatnagar v. Union of Indid, (1991) 1 S.C.C. 544 (para. 13) — 3-Judges.
23. Yadav v. State of Haryana, A. 1981 S.C. 561 (paras. 46-47).
24. Kumar v. Union of India, A. 1982 S.C. 1064 (para. 36).
24a. Bansal v. Union of India, A. 1993 S.C. 978 (para. 21).
. 25. Union of India v. Arun, A. 1986 S.C. 737 (paras. 17-19); State of Maharashtra v. Joshi,
(1969) 1 S.C.C. 804 (para. 14). . L i ‘ _
26. Dinesh v. Stqte of ﬁAssam, A. 1978 S.C. 17 (21). | Attested |
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