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' l‘_‘/iise Petition No. . I
, Contemnt Petition No. /
N e /
Review Apolication No.

po’llc nt blm&n Eah,,‘ .yS ___Union of Indla & ors
1918 antc L7 n
s for the Aoplica +(%) Me M- Chaonda, S Neln

(‘7'?-‘:.\. R WO D whllea
t_dvodr—ké for the Respondart (S) IA{M/l Q@éﬁ M—Q-\L‘ DDW .
e X e
ces of tie Aegh im0 s e e e
Lpestion 5 13.6.2007 © The Applicant is working as Head
%c_uff-} E e e« \  Assistant in the office of the DGAR,
gibzg(fs)(;ﬁfcﬂ’ g / Headquarter, Shillong. Applicant's grievance
e AL B . . is that he has not been absorbed yet while
... . i g it ‘\ ‘ three Othsgre ig};ag‘t.irc‘glégm placed in
., -;.._ K i 5 Headquarter, Shillong/ Aggrieved by the
: AT 1 same, Applicant approached this Tribunal in
Ne ‘>M> , ) : |
] + 0.A. No. 334/1999. This Tribunal vide order
dated 4.4.2001 dismissed the O.A. but
directed that, “However, the rejection of this
application shall not preclude the authority
L‘_\ _ n | * to consider thev case of the applicant within
' g the parameter of law if such applications are .
' » made in change of situation.” The matter‘
% ! was taken before the Hon'ble High Court and

; . the Hon'ble wvide its judgment dated
19.7.2005 passed in W.P.C. No.
143(SH)Y/2002 . directed the Respondent

Famtetar
et

No.2 to “consider and take an é}ppropriate

Contd...
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13.6.2007

decision therein taking into consideratibr!

‘the gbservations made above” within &
~ period of two months from the date of

; _receipt of the copy of the order. Till such

time the _service of the Applicant was

directed to be continued.

Hln ?—f',‘fgiftfale?rance of th‘_af order the

rRespo.r»ic'_ier.i'tfs' have passed Annexure-12

order dated 26.10.2005 rejecting the claim

of the_ | Applicant. Thereafter, a COP
No.11(SH)/2006 was filed before the Hon'ble
~ High Court wherein the High Court has

' b,
passed an order dated 28.5.20{)7__ closing the
COP. The operative portion of the said order

is quoted below:—

“The view taken by the
respondents -authorities leading to
pass the aforesaid order, we are of the
opinion that the authorities have
complied with the order and direction
issted by this Court in the aforesaid
writ petition. If the petitioner i§ still
aggrieved by the aforesaid order, he
may seek proper remedy before the
appropriate forum, if so advised. But
in the facts and circumstances of the
case, we do not find that the present
contempt petition is maintainable.”

Heard Mr.M.Chanda, learned counsef
for the Applicant. Mrs.M.Das, learned A‘ddl.
C.G.S.C. represented the Réspo‘ndents. The
contention of the learned counsel for the
Applicant is that that Applicant is totall;
discriminated in not considering his cast

for absorption alongwith cother simlarly

- Contd...

./
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- 19()20077-———- On the prayer of Mr M. Chanda
\,\(L,g Qmm“\w\
/Q, < 7 ' learned counsel for the app!want three
Voo Mpe T T weeks;tlme allowed to file rejoinder. List

CDT’”\ })L/.\‘V‘—*’QW ' : .- the matter on 11.10.07. The interim

1 =\ ' ... order shall continue, - (}/

Vice-Chairman
nkm

QS\ . lﬂ ’ c\ibt-l" -

11.10.07 No rejoinder has been filed in this case, as
.Q\ . Lﬂ"r‘*\&\? ‘ .

. yet. |
N/(/ - - Call this matter on 201107 awaiting
| - rejoinder from the applicant.
: Mrs M. Das, learned Addl Central govt.
@raéiep/ ﬂ/’ /7 /5 /o 7— standing counsel undertakes to file appearancev
memo in this case for record. '

.

Interim order to continue till next date.

"

(Khushiram) ° (Manoranjan Mohanty)

' Member(A) " Vice-Chairman
N T BOR Pg
B ’*Jaﬁ, ' T
| m _ 20.11.2007 No rejoinder has, been  filed in this ..
’ Veoae w\'*'\-f J ~ case as yet.' Mr. M. Chanda, leame(’i
. Q_, T _counsel appearing for the Aﬁpﬁcant
- B .’undertakes to file. rejoinder by "26‘-‘“
~ . November, 2007, only after serving a copy
of the Addl. Standing Counsel for Union of
n ~§ /F Lot | India appearing for the Re_s_pondcﬁts in
I | this case. _ .
Call this matter for hearing onll
January, 2008. ' '

Interim order shall continue till the

next date. - . ,
ﬁ/ )Z;;)

{Khushiram (M.R.Mohanty)

AMaormthael AN Viica_MhaAairman
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‘ 0.A. No. 152 of-\ |
$ of the Registry Date U ‘Urder of the Tribunal
Contd
13.06.2007 | . - %

situated persons and the stand taken by the
Respondents that there is no vacancy is not
correct. Learned Addl.C.G.S5.C. wanted to get
| instruction on the matter. Let it be done.

Issue notice to the Respondents. Post

the case after four weeks.

In view of the fact that there was an
interim order granted by the Hon'ble High
Court, by way of an interim order this Court
, directs that Applicant shall not be disturbed
§ ' . 3 o from his present place of posting till the next

0,(61—"" ; |
date.

00:1\’5‘@%‘0"[ o Poston 13.07.2007. L |
A - )
| b/ | | | Vice—c:ham;an
Nottee & oveley | - | | T y
Sent|Fo D/Section| | -
(}ﬁe-( ‘an?/_ {—9 > 13.7.07. Counge! for the respomdents has subm(

Pegp 9‘!04 é)a o ‘| that the written statement has ﬁled to- day_P_%(W
S |

F €j{ 04 /‘} / D pos ’( is directed to receive the same . Let it be brou

o “on record, otherwise it willbeinL order. Interim ;';,
d LD/ND— éq?z HG‘E} . - corder shall continue. Post: the matter"
/%jo? Y | | 2647.07, l
2" :291€(0T~ - S : |

. : ‘ = Vice-Chainp

@ Saﬁ_’-’\/;\'cé— \upo’f% S 1.26.7.07 | Counsel for the apphcamt wante
&‘NO\;’\' _3@9 | | I‘CjOlﬂdCI‘ Let it be done within 2 week
' Post on 13.8.2007 ;fow_r order.

% * order shall continue. | %t . j

Wo@ﬁgg ﬁﬁ/? [o 7 W”/” »’ | - , Vice-Cheirman
1o _feoHi fe Pg,,r?-;&g. - : |

%1
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| 11. 01.2008 In this case reply and rejoinder have

" already been -filed. Subject te the legal
pleas to be examined at the final hearing,
* the-case is admitted-and €all for hearing
e © 7 on 12.02.2008.

6.1. og

‘.-

Khus}hjram) (M.R.Mohanty)

. - " Member(h) Vice-Chairman
b Hlr Appliannh - P |
@/73’._— 12.02.2008 Mr M.Chanda, learned counsel for

e 5 o ) ' the applicant is present. Mrs M.Das,

@ 37 Ao Aaint % § <learned_ Addl. Standing counsel for the
g / Respondents being absent)
A

C R / This case stands adjourned to be
taken up on 18.03.2008.

AW case 1o wuu;?a_--

Bor s W e
: " ' : _ ushiram) . (M.R.Mohanty)
%./42" : - Member(A) Vice-Chairman
4 \/9,.?)'0 PE
P
18.03.2008 Cal this mater on 24; 03520085,
im . |
e - (M (M. R MoBanty)i -~
$he case Vs nead % | Membex{A) Vice-Chairman
oor heondma,
| : y . L.632008 -~ Call this matter on 16.05.2008 -
208 NeX: .~ . for hearing. .

(M.R.Mohanty)
Vice-Chatrman

dha. Q‘l%—z 'S \m% -:
Ko haoing,

. ES"S-@%’




16.05:2008 . Mrs. M. Das, learned Addl Standing
’ ooﬁnsel{appeaﬁng for the Union of indin seeks
permission to.file reply to the rejoinder, in

course of the day. She is permitted to do so.
Mr.M.Chanda, learned counsel for the

. Appiicant seeks an adjournment. Prayer is

allowed. Call this matter on 26.6.2008 for

Re bo R’“"dbq' ‘ ‘Z %
Ao KT - us (M.R.Mohanty)i

|
o |~ Mf Q0 g Member(A) V'medChaman
% z ... 26.06,08

Mr M.Chanda, learned counsel for

— |
o S 5 the Applicant is present. However, Mrs
| 8 Cage Ve s, :
) ) s . ﬂwé M. Das, learned Addl. Standing counsel
o LVL?“, S : . for the Respondents is absent.
! | ‘?‘ ' e Call this matter on 09.07.2008 for
: S TP AYe)' BRI hearing. |
_ _ "~ (M.R.Mohanty)
. S DA : Vice-Chairman
Pg
09.07.08 Mrs U. Dutta is present representing
) the Applicant. Mrs M. Das, learned
ST case | RL ' - | AddL StaITding counsel is on
f\nf)* I/\qu o accommodation.
g’ 3 | Call this matter on 25.08.2008.
' ) Q\A‘bqg'wosz ' W
(R.C.PAnda) .R.Mohanty)
Membeér(A) - Vice-Chairman
Pg
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25.08.2008 On 'the prayer of the learned Counsel

nkm

for the parties, call this matter on
04.09.2008.

(Khushiram) {(M.R. Mohanty)
Member{A) Vice-Chairman

04.09.2008 On behalf of Mrs. M. Das, learned Addl.

Standing Counsel appearing for the Union of

- india, prayer is made - for adjournment. - P

Accordingly, case is -adjourned to 31

October, 2008 for hcaring.

L=

(M.R.Mohanty)

Member{A) ~ Vice-Chairman

lm .
31.10.2008 - - Call this matter on 04.12.2008 for
(S. N Shukla) R (M.R.Mohanty)
Memben(d) Vice-Chairman

Pg , e L.

04.12.08 Call this matter on 27.01.2009 for

hearing.

(S.N.Shukla)
Mcmbcr{A)

~

AN
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27.01.2009 Call this matter on 05.03.2009 f01"
hearing. -
? (M.R.Motianty)
. 'Vice-Chairman
pPg




AN
CENTRAL ADMINISTRATIVE TRIBUNAL
GUWAHATI BENCH, GUWAHATI
, 0.A. No.152 of 2007
~ Shri Surendra Kshir . 4 Applicant
Versus
Union of India & others ' - Respondents
Order_dated 25.02.2009
15,2, 93 _
Wﬁ Call this matter on 27.03.09 for hearing.
and 757’,) 25,205 % Send copies of this order to the parties.
o oo P o
[ EeR [he &t oo N '
w PR o [M.R. Mohanty]
ﬂ‘fjﬁg o W Vice-Chairman
4 Pzt
ﬂ cm
e, (25 45 {2e
o 25 2 dooy _ ' . _
: 27.03.2009 On the prayer of Learned Counsel
ﬂ"\l Case ;\‘ q % + . appearing for the Respondents, case is
‘%W 1/\129(77/ adjourned to be taken up on 19.05.2009.
ga'é 302, M (A.}%{‘./J‘ Gaui)
_ Member (A} _ Member (J)
e /bb/
%b Cesze ‘\"’J 1’1&4”?9_
v g
MW . -~ 19.05.2009 - er M.Chanda, learned counsel -
Lz - .appearing for the Applicant is_present. N '
m o ltis:éportedthatMrsj. M. Das, learned: -
Addl. Standing Counsel appearing for the . y
‘. dhe CASE . .13 |neas Respondents is sick.
i k"ﬂf e e r | Call this matter on 25.06.2009. .
. ’ QY \[7 .,09_ | (N.D.Dayal) (M.R.Mol?@tgr)- o

~ Member(d) . Vice-Chairman | ;
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'0.A.No.152/2007

25.06.2009  Call on 20.07.2009 for hearing,

(M.R.Mohanty)
Vice-Chairman

om
the Applicant is present.

Mrs.M.Das, learned Addl. Standing counsel

for the Govt. of India, an adjournment is

sought.

Cdll this matter on 04.08.2009 for
hearing. %
(M.K,Chaturvedi) (M.R.Mohanty)

Member {A} Vice-Chairman

On the prayer of Mr
M.Chanda, learned counsel for the
Applicant . call this matter on

~

{M.R.Mohanty)
Vice-Chairman

'-’1"l l;>/
(M.K«Chaturvedi)

“Member(A)

v UL
Wodere L

114

Mrs. U.Dutta, learned counsel for -
On behdlf of
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0.A.152 of 07 o
10.09.2009 'Mrs. U. Dutta, learned counsel fo?
the Appﬁc;ant prays for an adjournment.
Prayer is allowed. B

Call this matter on 09,11.2009.

(M.K&ﬁénvedi). _ {M.R. Mohanty)
‘Member (A) ~ Vice-Chairman

09.11.2009 Due to general strike -call by ULFA, none
appears for parties.

Adjourned to 16.11.2009

(Madan Kumar Chaturvedi) (Mukes%{r'eupta)

Member{A) ' Member(J)
nkm I

16.11.2009 On the reqvuesf of Mrs. M. Das, learned
Sr. GGSC, fist this matteron 01.12.2009

~ ‘T Vd
(Madan Kyfar Chaturvedi)  (Mukesh Kubnar Gupta)
Member (A} .\ Member (J)
fpb/

01.¥2.2009. On the request. bt ngxy’ .--__cqunséi for
Respondents malter is  adjoumned: to
03.12:2009.

S

i (quqn KUm{Jr Chatuivedi) (MukeshKumar Gupta)
Member {A) ‘Member (J) .
fpbf < - - : '

<o A

03.12.2009 On the request of Mrs. M. Das, leamed -
TE== - §1. CGSC, fist on 04.12.2009

< gd ,
{Madan % Chaturvedi} (Mukesh Kumar Gupta) -
F——  Member (A) Member {J} - ‘

fob/
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C.GS.C. for r,"espondenquh.

For the reasons recorded separately,

.- @.A. s allowed. No costs.
o ol hy

Modcn KumapChaturvedi) {Mukesh Kumar Gupta)
“Rerrber (A | Member (3}
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CEN'TRAL ADMINISTRATIVE TRIBUNAL
GUWAHATI BENCH '

Original Application No.152 of 2007
' Date of Order: This the 4™ day of December 2000

The Hon’ble Shri Mukesh Knmar Gupta, Judicial Member

The Hon’hle Shri Madan Kumar Chaturvedi, Administrative Member

Shri Surendra XKshir,

S/o Shri Kul Bahadur Chetri,

Head Assistant,

Office of the Director General of Assam Rifles

Headquarters (Medical Branch),

Shilleng. e Applicant

By Advocate Mr M. Chanda
- VErsus -
1. The Union of India, represented by
Secretary to the Government of India,
Ministry of Home Affairs,
North Block, New Delhi.11000%.
2.  The Director General
Assam Rifles,
Shitleng-793011. o iecenem Respondents

By Advocate Mrs M. Dss, Gr. C.G.5.C.

LR BACBLBEERTRELHOG
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2 Q.ANo.152/2007

ORDER(ORAL)

MUKESH KUMAR GUPTA, TUDICIAL MEMBER

=
[

In this second round of Jitigation, Surendra Kshir, Head

ﬁssisra‘nt,' Office of the Director General of Assam Rifles,
Headquarters (Medical Branch), Shillong, challenges validity of order

dated 26.10.2005 with all consequential benefits.

2. - Admitted facts are thal, earlier he approached this
Tribunal vide O.A.No.334/1909 secking permanent absorption in said
oﬁice...' Said O.A. wsas dismissed vide order dated 04.04.2001
-(Ahnexurea].ﬂ), Challenging validity of said order, Writ Petition (C)
No.143(§H)/2002 was preferred before the Hon'ble High Court.

Shillong Bench. Vide order dated 19.07.2005, order passed by this

Tribunal was set aside with fol.iowing ohservation:

“Thus we are unable to agree with the findings of
the learned CAT that, there is no iilegality and/or abuse,
misuse of the discretionary power by the respondents in
non-absorbing the petitioner in the DGAR at Shillong,
while absorbing three pther persons, similarly situated
with _that of the petitioner, completely overlooking the
principles laid down in_Article 14 »and 18 of the
Constitution of india. We are also, unable to accept the
procedure adopted by the learned CAT in arriving at the
decision, that the Respondents have correctly applied
their discretion in considering the case of the writ
petitioner. It is a clear case, where discretion has been
erroneausly applied by singling out the pelitioner for
discriminatory freatmeni, by refusing to treat similarly
with the persons similarly situated.

That being the position, the impugned Jndqmpnl and

order dated 4.4.2001 passed_ by the CAT in orrgmal
Application No.334 of 3909 (Annexure-ZO) is__not
sustainable in law and therefore the same is hereby set

aside and quashed.

Consequently, the impugned order dated 28900
{Annexure-16) passed by the authority rejecting the

representation dated 10.0.98 submitted by the petitioner

is_also guashed, holding the same to be violative of Article




@
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14 and 16 of the Constitution of India, on the ground of
erroneous exercise of discretionary nower by overlooking
the relevant facts into consideration, as well as for the fact
that persons similarly situated were not similarly treated,
inasmuch as. those three persons, viz. Smi_Aparna
Chakraborty, Smti_Anjali Bey and Smt Meera Thapa and
the petitioner belong to the same class of employees and
they are entitled to _get similar freatingnl when the same

- being denied in case of the writ petitioner, the discretion

of the appointing suthority cannot be said to he applied
fairly and in a just manner. In the result, the wrif petition
is allowed and the rule if made absolute.

However, in the attending facts and circumstances
of the case, we deem it it and proper {o remit the matter
back to the Respondent No.2 i.e. the Director General,
Assam Rifles, Shillong, Meghalaya. The said authority
wouid _consider and take an appropriate decisiop therein,
taking into consideration the observations made above. As
the conhroversy relates to the permanent absorption of the
petitioner in the office of the Director General, Assam
Rifles, Shillong, it is further ordered that the Respondent
No.Z would pass appropriate order within a period of two
months from the date of receipt of the certified copy of
this judgment and order. The petitioner is directed to
serve a certified copy of this erder before the Respondent
No.2 within & period of four weeks from the date of

. passing of this order.

Till such order is passed by the authority the service -

of _the petitioner at Head Quarter, DGAR. Shillong shall
continue.” :

{emphasis supplied)

3. In  purported compliance of aforesaid direction,
respondénts pa#sed order dated 26.10.2005 (Annexu re-’R).. Co.r) tention
rais‘ed. by applicant is that though specific direction of the Hon'ble
High Court had been to consider applicant’s case in terms of
observations made with reference bo three other persons namely,

S/Smt Aparna Chakaborty, Anjali Dey and Meers Thaps, wha belong

to the same class of employee and thus entitled to similar treatment,

which had been grossly overlooked and similar treatment denied to
applicant. Not even » word has been said by the respondents vide

impugned arder dated 26.10.2005 on this aspect.



4 O.AN0.152/2007

4. Respondents have filed their reply and contested the claim
stating that civilian clerks working in Assam Rifles are appointed in
two distinct cadres i.e. DGAR cadre and Unit cadre. Separate
i’ﬁruitmen.t and promotion rulés are applicable to them. Government
of India had taken a policy decision in 1989 to combatise the entire
ministerial staff or posts held by civilians. Those civilians who did not
opt for combatisation were ho co.r':timse in the r:iviiiax_x posts, which
- deem to continue as personal %o them until they superannuate. In
| cé:mpliance of Hon'ble High Court's order dated 19.07.2005,
respondents have passed afresh appropriate erder. Contempt Petition
preferred by him had been dismissed holding that directions were
fully complied with. Applicant was directed to submit requisite
medical documents in order to establish that his Father was siling.
Learned counse! for reséandents pointed out that said order of the
Hon'ble High Court initially had not been complied with but

subsequently it was complied with and applicant was allowed to

continue in said post on year ko year basis, porely on humanitarian

grounds. Since there is no provision o absorb a unit cadre civilian
clerk in DGAR cadre, necessary relief as prayed for cannot he allowed.
Further, applicant has no legal right to seek directions for absorption

to DGAR cadre.

5. We have heard learned counsel for the parties, perused
the pleadings and other material placed on record. Question which
arises for censideration is whether directions centained vide order
dated 19.07.2005 of the Hon’ble Gauhati High Court bave heen
cémplied with hy passing order dated 26.10.2005 or not. ]7ha.z§, 14
would be expedient to notice complebe text of order dated 26.10.2005,

which reads thus:



5 QA No 15272007

"ORDER  BY 10.16280X LIEUTENANT GENERAL
BHOPINDREB_SINGH, AYSM. YSM. DIRECTOR GENERAL
ASS5AM RIFIES IN THE CASE OF SHRI SURENDRA
KSHIR, DDA OF AGSAM RIFLES

1. In deference to the Hon’ble Guwshaki High Court
* Order dated 19.07.2005, the representation of Shri

Surendra Kshir dated 16.06.1999 has been considered
N afresh.

2. Whereas Shri surendra Kshir, UDA has requested
for permanent ahsorption in the DGAR cadre primarily on
the grounds of ill health of his father- Ex Sub Major
{Honorary Captain) Kul Bahadur Chhetri.

3. Whereas in the Assam Rifles, civilian clerks are
appointed in fwop cadres i.e. DGAR cadre and unit cadre.
The terms and conditions of employment in both cadres
are entirely different. Further, due to combalisation of the
Force, the civilians staff presently helid on the strength of
the Force are continuing to hold the said post as personal
to them Hll their superannuation. Accordingly, no posts
are available for further absorption of any civilian in the
DGAR cadre. Therefore, Shri Surendra Kshir cannot be
permanently absorbed in the DGAR cadre.

4.  Notwithstanding the same, considering the ill health
of his father, who needs constent attendant cadre. as
advised by the wmedical auvthorities, purely on
humanitarian grounds I, hereby, direct that the individual
be permitted to continue to be posted at Shillong to attend
to his ailing father for one year. His posting will be
reviewed everv vear from the date of issue of this order
and a decision regarding further retention or ctherwise
will be taken on the basis of medical documenis/condition
of his father.

Signed akt Shillong on this twentysixth day of
Cctober 2005.” '
' {emphasis supplied)

6. Emphasis was laid by applicant that there is no

consideration in the eves of law and arder dated 26.10.2005 was

merely an eye wash, which cannal be sustained. We have read and re.

read said order dated 26.10.2005. In our considered view,v the

complete text of said order as noticed hereinabove would reveal that
respondents have not averred even a word about the manner in which

said three persons, as required hy Hop'hle High Court, had been dealt

A
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with and how app!ﬁcant’é case was distinguishable and  not |
comparable. In this view of the matter we have no hesitation to
conclude that order dated 26.10.2005 is a sham order. There is no
consideration of the direction of the Hon’ble High Court. Respondents
have 'uttérly failed m pay consideration to varions aspects of the
matter, which they were legally required o add;ress‘. It is not in

dispute that order of High Court has attained finality. Once these are

the facts, respondents had no option but to comply with direction of

the Hon’ble High Courl:,.whi::h in onr copsidered view have not heen
attended at all. In this view of the matter order dabe 26.10.2005 is
rendered unsustainable in the eyes of law and ac&nrdingly quaéhed
and set aside. This will notpreclide respondents to consider the

direction of Hon’hle High Court and pass appropriate orders.

7. O A is aHnW@d No casts. . | A'/g

( MADAN KOPMAR CHATURVEDT ) (MUK ESH KUMAR GUPTA )

ADMINISTRATIVE MEMBER MEMBER (JUDICIAL)
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{An applicalion under Section 19 of the Administralive Tribunals Aci, 1985)

y
. O. A.No._\32 2007
~nl * k 2o .
SNri dDurenara Asnir
- Ve
-y D=
Unian of India and Others,

LISTOF DATES AND SYNQPSIS OF THE APPTICATION
Applicant was inilially appointed as 1.D.A in the Assam Rifles and he was
nosted in one of the Units ie 16 AR {Assam Rifles) at Nagaland. He was
ihereafier iransferred under the 20 AR ai Manipur and he is ai preseni working
ag Head Ascistant in the Headgquarters at Shillong on attachment from the 20 AR
1 NG 1GRG_ T\'Ji1111:~{-vtr nf WTammn Affaive an + Af TrnAin  dconin onnetia At
& vy s A Wy AT LALLM \' AL ERRA AR L LTALLCINL Z M fWI W L. wra Azilraat, FIS IR T S PR N N R E RN LN vy

President for combatisation of civilian staits of Assam Rifies,
wmmddmnent A4 wmnd cvvTasesdd e ae syt ha wmarmeai;nad an
A—xpyu\,mu Qi 0L SUonll aily Otluu'l as Sulai ng igfesaned as

. Civilian Staff. {Annexure- 1)

20.09.19%6, (11,12 Qh—Anhhrant ang

RRIPR 4 L%} LR AL R

s father nraved

T “/‘\Aﬁ Fad M

dppﬂfﬂ.ﬂl under esiablishuneni of DGA K, ohullGng of ihe Bround of
gerinng ailment of father of the annlican '

ent of father of the applicant. Ann
31.01.1997-  Respondent authority rajected prayer of the applicant on the
ground of combatisation of Force. (Annexure- ﬁ)

08.07.1997- Applicant again submitted application for his absorption al HQ,

T ATY O .. - d L Loile e Aol o A ~ L l...'..
Vi vl

LAGAIN, Gildil .ug onn the g‘ ToWIa fusther deterioration
father’s health condition. (_A__p_em.re-él_)
2 101647, Apiﬂ"&' 1i' waeg infarmed that no 'ﬂwnrhhnn i }\mno carried out in
HQ, DCAR, Shillong, he may submit appilication as and when
called for. ' {Annexure- 5)
260697, 000004 1802 07. Thres similar situated LDA /UDA were absorbed in
the HQ. DGAR, Shillong. . (Annexure- 6 series)

25.05.1998- Apvplicant again applied for remﬂa'r absorption referring; abhsorption

STTT &

of three similarly sitvated LDA/UDA. However, his application
was rejected on the ground of comhativation of Force.

—

{Annexure- 7 Series)

A
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applicant, with the direction to dispose of his representation.

i

1009.1999-  Applicant submitted detailed representation as directed hy fthis

)

Hon'ble Tribunal. : (Annexm'f:- §)

"28.09.1999- Respondents rejected prayer of the appllmnt with a further

:
direction to release the applicant immedia

....... J 1. LI S 3G DR, L) N RN DU A
L huS 000 Uie 1TicUiial I..LLLULLbi Oﬂ

334/99 rhaﬂenmn the order dated 28.09.99. the said OA was

Lll.:llllbb(_u . \nrmcxuxc-- LU

‘N—I

19.07.2005- Applicant approached the Hon'ble Gauhati High Court by filing
wp f("\ No, 3324 /:'Tl Frnwnwx‘hnrnr? ac WP ff“l Nao. 143 fQT—Y\ /ﬂ’)}_

pravy

Hon'ble High Cowrt quashed Lhe order dated 28.09.99 on the
ground tha Huated

similarly, as such respondents violated Article 14 and i
xuu)utu‘{iuu Gi I_miln aud n.ﬁ‘iuui{ ﬁ‘u matter cacK o thoe

respondents to take an appropriate decision for permanent

}-\ + fﬂf“t‘\f\ﬁl‘:n‘!'l failad tn -Hxnnl- airvilavle aibiratnd man
L J\.O-’t g ‘L'-L&‘ln.r EAES &AWL W % A % l.“-lJl’JJ“nl.‘} A ARENER WA A

1 i £ 1 . L 4 rd q AN

4bsOrpaon Of Gic applicant. {Annexure- 11)
26.10.2005- Respondeni No. 2 rejecied claim of the applicani {or permaneni
gbgnﬁshnﬂ in the HOQ, DCAR, Q]-n"nﬂg aon tha came 117;\9 of
combaltisalion of Force. It is perlmeni io.mention here that Hon'bie
High Court quashed the same ploa of the respondents and ‘*b... has

attained finalitv, as such im pugned order dated 26.10.05 is malafide

P A o~
> aside ana g

28.05.2007-  Applicani preferred Contempt Petition before the
High Court, which was closed with liber tv to fh

£ ED.IQQ}_T ai appropume forum.

31.05.2007, 01.06.07- Respondents directed tie applicant to submit documents

relating fo health condition of father of the applicant for roviow of
posting of the applicant at HQ DGAR, Shillong,
{Ammnszsa. 15 carinal
LA A T LS ST El=4]

Hence this Original Application.

PRAYERS

1. That the Hon'ble Tribunal be pleased to set aside and quash the impugned

order hearin

as —a LSRR Lul ¥ 1

r lotter No. Rec (Adm-TVY/S Kchir-TIDA/ dated 26.10.2005

('Ei

bt
32
e
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Assam KRifles, Shillong on permanent basis in the light of the direction
P I, S 3~ [P PROY R S ' 2 R P R PR
P&%SCC{ {‘fv' the Hon'ble Csubatd Hich Court in it's 3 dsul it W orde

Costs of the application.

Any other relief {s) to which the applicant is cntitled as the Hon'bie

Tribunal may deem fit and o

Interim order praved for:

That the Hon'ble Tribunal be pleased to stay operation of the impugned

order bearing No. Rec (Adm-IV)/S Kshir-TUDA/ dated 26102005
- - Ay o1 I L1 P | o WIS B s et ; 1 £ 41 1
LAIHIUXQIC-14 Joai LlleUbai.l Qx We unglnLu I‘iPPH(.tlllUIl Al IUrey oo

pleased to direct the respondents to allow the applicant to continue to

T - g . “
work in H() office, DGAR, Assam Rifles

ST ELAAT & iasiT

consideration of the case of the applicant for providing relief as praved
i’\ﬂ
ANPE

S aacdn N ok,
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(An appilication under Section 19 of the Administrative Tribunals Act, 1985)

Titie of the case : G.A. No. [> 2— /2607
«Shri Surendra Kshir : Applicant,
= v"{.‘a.:.ug‘
Union of India & Ors. : Respondents.
INDEX
Sl No, | Anneyure Particulars { Page No,
1. — Application . 1-14
2. --= ‘vrer,t_flCauOLl -15-
3 1 Copv of letter dated 19.09.1989. - l6-1¥
- 4 | 2{Series) {Copy of application dated 20. 09)0 and| Jg§-2e
1.12.1994,
5. 3 Copv of lelter dated 31.01.97 -21- !
5. 4 Copy of letter dated 08.07.97. =22
7 5 Copy of replv dated 08.10.97. =2 -
& 6 (Series) | Copy of order dated 26.06.97, 05.09.06 and | 2& -2¢
18.02.97.
9, 7 (Series) | Copy of application dated 25.05.98 and letter | 2 293!
dated 21.07.08 - ;
10 8 Copy of representation dated 10. 09.99, 22.-3 |
i1 9 Copy of vrder dated 28.09.9% ~2x5=
12, 10 Copy of judgment and order dated 04.04.01. 35 -29
i3. ii Copy of judgment and order dated 19.07.05. Lo -$h
14, 12 Copy of impugned order dated 26.10.05. -5 -
15. 15 Copv of order dated 28.05.07. L£5-60
16. 14 Copy of judgment dated 18.11.98. bl-bY
17. 15 (Q(zﬂpd (“r'mv of letter dated 31.05.07 and (01.06.07. ég"ré,f)
Filed Ry
rs ’A
Sk
Date; - & 206~ 0% Advocate
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Filed bby: -
“Arplcan

, 0.A. Nao, \S 2— moo7
BETWELEN:
“Shri Surendm Kshir

S/ o- Sri Kul Babadur Chelsi

Office of the uueci:or General of
Agcam Riflec Head Quiarters

(Medical Branch), Shillong,

-AND-

1

The Union of india,

x.J.
w0 U

taxy

:um

£YT

Ministry of Home Arfeurs,
North Bi@ck_. New Dethi- 110001

- . ~ \
Tha ThHrartnr ( Larnaral
v S HEOT LT s,

- Assam Rifles,

Chillange. 702 mt

A.JJI.IJJU b- ER W ¥

cee eseee RESPONClents.

DETAILS OF THE APPLICATION

Particulars of the order (s) against which this application is made:

1 " Of; ('\‘l‘fqbf 1’1& Aary

This application is made against the impugned order hearing No. Rec
g TLY 1 n 7 '
Adm-1V})/5 Kshir-UDA,/ dated 26.16.2005 {Anmexure-12) and  also

praying for a direction upon the respondents to absorb the applicant
e Office of the Director General, Assam Rifles, Shillon

* 1 3 " 1 - . I «" » ¢
in the light of the direction passed by the Hon'bie Cuuhatl High Court on

19.07.2005 in WP {C) No. 143 (SH}/2002.

Suhved el AL Mk
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within the jurisdiction of (his Hon'ble Tribunal.

Limitation:
The applicant further declares that this application is filed within the

raccrihed under Section- 21 of the Administrative Tribumalg

SAALIL AR AR AL r o et ek At ‘ - RAA uasn aaw \ ‘

That the :;}"?ﬁ‘:ﬁ“t ic a citizen of India and as such he is entitled to all the
JUCI [ Y R [ S C = [ . 3 ..;1. P L YR S
.mguis, proteci tions and Pﬂv eges as gi.uu"ctlueeu unager e LCoisuiluuioii o1
india.

That your applicant was ini initially appointed as L.D. Assistant in the Assam

Rifles and he was posted in o e of the Units i.e, 16 AR (Assam Rifles) at
E %) wd Wa Ty T nd

commumicated the sanctions of ihe FPresident of India vide letter No.
27011/44/89-FP.1 dated 19.09.1989 for combatisation of the Ministerial and

g Agsam Ri

FaLy

. A K]
othar civilian staff of th A

ion and asperpara 20
said letter the existing incumbents were asked to give option if they desire
for combatisation within a period of 3 months. It was aiso specified in the
said letter that those who do not opt for comhatisation, will continve in the

civiian posts uniil they go on superannuation under the cxisting

conditions of service.

=urtendaa Kol

S
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T
combalisation and as such he remained in the civilian side of the Assam
Ritles.

A PRI S R

. PUTIRN ) 10 N0 00 4o amalncn
{OPY Oi i .‘lﬂiu uated 17.U7.07 is UL!LIUS\:C’E

perusal of the Hon' ‘bie Tribunal as Annexure- 1.

lnill' youx appucam oegs to state U'iﬂ't the EXISHI'lg ClV]ilﬂIl StilII of the Assam
Rifles are divided into two separate cadres, one is Headquarters cadre and
tha other is Unit cadre. Pursuant to introduction of the combatis
civilian staff who are combatised are posied in the Unit cadre, but in
Headquarter combatised persons are not posted except on temporary

s
attachment, In fact the organization proposes to have cent percent

[ ¥ < L U1 $ it

That your applicant begs to state that on 05.05.1995 he was Gansforred to
lie Headguarler al Shillong on atlaclunent ix he 20 Assam Rifles Unil
of Manipur and since then he has been working in the Headguarter with
the onbirc satisfaction of his supcrior officers. He was brought to the

That your applicant begs to state that his father was also an Officer of the
Assam Rifles and retired from sorvice as Honorary Captain. After his
reliremeni he seiiled ai Shiiiong being his home town. In the monih of
january, 1996, he suddenly fell seriously ill and had to be admitted in the
hospital almost in an unconscicus state with scricus cardiclogical
compiains. Afier prolonged specialized lrealmeni, he some how swvived,
but the condition of his heaith did not improve and had to remain ali

4-111-:-\11:1-1 1"\ Tad 11ndns rv\'nntn-nf- MITTOIN
LA ALY ART AL REIJAAY O LWRFLLOIUWRLATL = 5

is none io look afier hinv ai his home excepl ihe applicani and his oid and
ailing mother both the applicant and his father applied before the Director

Ceneral, Assam Rifles on 20.09.956 and 01.12.9

ML ASsam atier V.20 at L1

Caramdroar Vokaa
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as Annexure - 2 {Seties).

That your applicant states that the authority thereafter on 31.51.57 sent a

-

replyv 1o the applicant and intimated that due to combatisation of the Force,

1t . W I . ¥ 1
2hHIONE 15 NOT Peing CONSIUCIeN.

[ B | N
/1S aniiexeda nerewd

for perusal of Hon'ble Tribunal as Annexure- 3.

That your applicant begs to state that in the meantime condition of his
father deteriorated. he again submitted an application before the authorily

v ng o7 o7
O oo/ .7

7P

. e . .
raying for absorpton in the Headgquarter, Shillong on th

aforesaid ground of his father’s iliness, but the authority by a letter dated

08.10.97 informed that presentlv absorption is not being carried out in

L]1<‘J‘\1‘nnr‘_‘- n; {'}11_\ AR fl‘r!r] l'vno Fivihae -i-ntf‘_ rmcd 'l-.t\nt 41\1}11‘(\441.'\1\ Aty

<o
Te W WAL RSASATREES LN L A ERAN LELEAA A A R4X LKL A - 5L LLeEL

be submiiied for aDSOfPhOH as and when cailed for 1 Dy ihe auu\oruv

Copy of the letter dated 08.07.97 and reply dated
08.10.97 are enclosed herewith for perusal of Hon'ble

BT ismsararsyvea aare k=g - =

Tribunal ag A

14, vl apy At LE38 aIi4dy 1if il L 1HPe 1w Seialale Qiel
VL N T e T 1D VY VT winnsen, ammoe kil 1 the au ae abamclind £o.-
S2.450.77 ANk 1.0 WETS Pa::::\.d WK il thuu as absoroia tWo

civilian staiff viz; Smti An;au Dey and Smti. Mira Thapa at the Headquarter

withonut taking the niea of ’Ciombatisahnn Both Smti Aniali Dey and Smti

AR o LR vl A NS

posts of the Head juarter as per Gradation list. if is pertinent to mention

SMQALM \Qp)««iﬁ
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Smii Aparna Chakraborly,

Copies of ihe order daied 26.06.97, (9.09.96 and 18.02.97 are

enclosed herewith for perusal of Hon'ble Tribunal as

- Anjali Dey, UD.A, Smt N apa, L.D.A and in view of the deteriorating
heaith condition of his fatlier, the appiicant sﬁbmitt’ed another application
to the authority emd prayed for consideration of his regular ak sorption-in
the Headquarter, but the authority did niot consider his caze althou gh there
are sufficient number of vacancies and passed the order dated 21.07.98 on
the ground that due to combatisation of the Force, there will be no turther
absorption in the DGAR establishment

had r - 4 . N —
Caonieg of the application dated 2505,

!

# 1
oy
=
0
-t
[T
9
-+
D
fa

“; aﬁ

N e fal £ - hj 1 241 £ | s TT s 1
21.07.98 aze €nclosed nerewitin  1or PErusai Or rion vie

Tribunal as Annexure- 7 {Series). .

I3

That your applicant finding no other alternative approached this Hon'ble

Tribunal hv filing an Original Application Na. 253/1999, which was

applicant to submit fresh representation giving details of his claim and also

with the direction fo the vespondents to re-axamine fthe cace of the

PP &I PR S | o . a o d me weedalol PRI S, | ) I,
"‘PP cant afy 1t aind o Pass a n::aSOned Gj:dt:l‘ vitmn a PEIIOQ Of tiree

months from the date of the representation.

-

That your applicant pursuant to the order dated 20,08.55 passed in QA No.

253/1999 submitted a detaiied representation addressed to the authority,

«

him while rejecting his case for absurption. But the authority again in a

Susrerndra \& ol



similar manncr as was done carlier, rejected his representation vide order
dated 28.09.99 wilhoul passing any reasoned order as direcled by Lhis
Hor'hle Tribunal and also directed that the anplicant should be dispatched
immediately to 13 Assam Rifles Unit at Nagaland

Coniog of the rovrosentation dated 10.09.99 and order dated

~

n ; ool 1 h] 1 441 ”~ . T ~ rT ”. 1
28.09.99 are enciosed herewith ior perusal Ol 11on vle

Tribunal as Annexure- 8 and 9 respectively.

4.13 That your applicant finding no other aiternative approached this Hon'ble

Tribunal challenging the arder dated 28 0999 and also for a direchion upon

the OA No. 334/99 with the obscrvation that the rejection of the application
shail not preclude Lie authorily to consider he case of the applicant within

Copv of the judgment and order dated 04.04.01 is enclosed

g A
- ’ .
horowith for porusal of Hon'ble Tribunal as Annesure- 10,

4.14 That the applicant thereafter approached the Hon'ble Gavhati High Court
Vo £l m o mecadid gmodtita NI A3ALIAANT 1A /OTTN /ANNAT L Floo = ol
OV uing 4 WrIit ‘;_.n:uh L ANG, O0£07 aUul 11"*“’ \SOiL )/ abVae ] CAauEgIng the

legality and vaiidity of the judgment and order dated G4.0.4.2001' passed in
0A No. 334/1999 hy the learned Tribunal and also praving for a direction
jections of regular absorption
of the applicant in the Headquarter, DGAR, Shillong. The Hon'ble High

Court on 08052001 while issuing n to tha regnondents nassed an
L) . -

indgment and order dated 19.07.2005 allowed the WP () No. 143



(SH}/20%2 and romi i tier back to the respondents and obsarved
as {oliows:
“20, However, in the attending facte and circumstances of the

Y - T A At N NP ol [
[ F ey an JLOPTIATS UCASion WCT&an Laadn g eye

Judgment and order. The i

certified comr of this ord

Till such order is passed by the authority the service
of the petitioner gt Headguarter, DGAR, S}.ﬁﬂong shall

continue.”

Copy of the judgment and order dated 15.07.05 i5 enclosed

herewith for perusal of Hon'ble Tribunal as Annexure-11,

4.15 That it is stated that the Respondent No. 2 vide it's mpugned order bearmg
No, 3? HnLTV\ /S T(t.hw.TTDA / dated 2671012005 rejected the claim of the

. 7.9 L 2TY .
€5, DGAR, S}u}_LOI‘xg Ot

P
the same plea of combatisation of Force, which the e respondents has tuken
N )

atlend lo s ailing father for one year and his _posung will be reviewed

Zousceradrea \S Ay



4./.

o -

lurther reienlion or olierwise will be taken on the basis of medicai

documents /condition of his father.
it s portinent to mention here that the Division Bench of the

Hon'ble Gauhali High Court in it's judgment and order dated 19.07.2005
quashed the order dated 280999, passed by the authority rejecting the
representation of the applicant, holding the same is violative of Arbicle 14
and 16 of the Constitution of India, on the g10 Of erToneous exercise of
discretionary power by overlooking the relevant facts into consideration as
well as for the fact that persons similarly éib*"%ed were not similarly
freated, inasmuch as, those three persons, viz; Smti Aparna Chakraborty,

manner. In the result, the writ petition was allowed and the rule was made
absolute. 1nereaﬁe1, the respondent No. 2 has no jurisdiction to o pass the

permanent absorption, on the same ground that has a?:eady baen rejacted
by the Hon'ble High Court and the same has attained finality. It is stated

that the applicant is similarly situated staff of Assam Rifles like Smti

ty, Smt Anjali Dey and Sm

been permanently absorbed in the Headquarter, DGAR, Shiliong but the

case of the applicant has heen rejected in violation of the principle of

equality as enshrined in Article 14 and 16 of the Constitution of India. As
such the impugned order dated 26.10.2005 is opposed to the directon

passed by the Hon'ble High Court on 19.07.05 and the same is Hable to be

t aside and guashed.

’ Copy of the impugned order dated 26.10.05 is
enclosed herewith for perusal of Hon'ble Tribunal as

Annexure 12,




3
T

udk

o

e
-

r

T
pat]
-
[}
Cu
fons
)
<
~1
ot}
il
1
k>
4]
o
99
.
E
—
(\
Al
Z
o)
[y
1%
[
.
:r 73]
=y
Hower”
.
[ )
o
<o
(£
,...
l:..
fb
by
[1’]
o
3
=
ja
D
=
p—
=2
)]

3
D
£
'
ool
)
bty
E
13
: =
' g
Lt
G
=l ;I
o
S
o
,...
Q
Mo
[
<o
[
(%]
O
]
D
<
=
m
on
nﬁ
Q.
(‘“t
“.:7
)
£
by

07 in P No. 11

-3 S WL N

;
"
£
oy
,
ot
]
y
1t
%
'y
re
o9
2
>
L
12
0o
oy
[$]]

Tribunal as Annexure- 13.

4,17 That it is stated m‘xt in the magment and - urcier dated 19.07.2003, the

DNivision Bench of the Hon'ble High Court while quashing the impugned
g
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dated 19.07.05 passed in W.P (C) WNo. 143 (5H)/ 2002 has allained finality for

not being challenged. as such the respondents are barred by law of
P Sy SR Al mntn b knlen i cnaenn e dem bl deennmigmemnd A d e dabad
UL }:i iy I JquLLL il i B0 LRI Dl lliAC }ll\—ﬂ UG oy B IS mli)d{sl!\_u JLVALL ‘vlb'ilv.?kl
26.10.05, which has been rejected by the Hon'bie High Court on the ground
of erroneous exercise of power and violafive of Article 14 and 16 of the
(T annbi et v ~f Tea din
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PESSEC{ n WP (C} No. 143 {5H}/2002 IL‘}\.'.{ULL iy }“uz;;h& fort 1 as such ine

respondents cannot take the same plea vide impugned order dated
26.10.05, which has already quashed by the Hor'ble High Court, as such

ranil +1

passed in (hvil Appeal No. 187 is enciosed

herewith for perusal of Hom'ble Tribunal as

_________ ited that respondents authority vic t earing No, |
{Adm-IV)/S Kshiz-HA /198 dated 31.05.2007 issued order for review of
posting: of the applicant at H{ DGAR. In the said order dated 31.05.07 it
has been stated that case for retention of the applicant at HO DGAR is

required to be reviewed every year on the basis of medical documents /
condition of his father. Therefore, the appiicant has been instructed to
submit latest documents for medical treatment of his father v 12 Tune
2007. Thereafter, ancther letter under No 11011 /01/95-E8T/154 dated

by un
relevant to mention here that the respondent authority in the letter dated
31.05.07 wrongly held that the contempt pefition before the Hon'bie

S A oA L SoXN \A—\r’\&k"‘l
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Headquarter. DGAR, Shillong in violation of the iudgment and order dated
19.07.2005 passed by the Hon'ble High Court and thereby and thereby an
attempt is now made to release him from the HQ DGAR, Shiiiong.
Therefore. the applicant is apprehending that he mayv be released at any
point of tme from the Headquarter, DGAR, Shillong although he is serving

Hom'ble Tribunal be pleased to direct the respondents not to release the
asasalinasnt fomss hde dawncamt smnniies od Uea,lﬂ«a..&.\« ™TAD S‘L.‘ﬂo_u—. &~
ﬂl.li.',Ll CLLEL LELLL ARRD t}.l. DTAEL YUDLLLI G llicauiy ualicl, /AN, AR jis WAL

disposal of the Original Appiication.
Copy of the letter dated 31.05.07 and 01.06.07 are endoscd

herewith for perusal of Hon'ble Tribunal as Annexure- 15

fCor;ae\

A waatuire

That it is stated that the applicant did not chalienge the impugned order

- ) s . .
dated 26102005 hofare this Hon'ble Tribunal carlior du

T -~ ™ - T - SN TN AN 2 ] ~ + b o 1.1 Pl 1 e ™ - 1 -~ -
ihe COP No. 11 (SH)/2006 before the Hon'ble Gauhaii High Courti

{Shillong Bench), as such the Hor'ble Tribunal be pleased to condone

>

Anlar: Avvyr 19 nhf{"l\rrﬁnn‘ T ';“1“" ot Arclae atnd 4 10 NR hafava 4-1-\43
ai . B "’\ AR LR R RS RS Ib“.l--‘:j AR, JIARLESE g}.l"—\/k WL AL L WKL AL LWl A s B AL W 1L EX

Hoin'ble Tribunal. it is periineni io meniion here ihal in view of ihe order

dated 31.05.2007 and letter dated 01.06.07, issued by the respondents.

. . - . . .
wther canse of acton arises for filing the instant original application.
That thic application is made bonafide and for the cause of justice

Sarerdow \& o
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For that, the judgment and order dated 19.07. uS ssed in W.P (C) No. 143
(SH)/ 2002 has attained finality, as such the impugmed order dated
261005 ig a Il!‘r'n'v malafide and th same liahle to he get acide and
guashed

For that, applicant has baan meted out with discriminatory fraatment in

the matter of regular absorption in the Headquarter, DGAR, Shillong,

- when similarly situated three persons has been regularly absorbed in the

For thai, persons similarly situated were not similarly freated, inasmuch
as, those three persons, viz; Smti Aparna Chakraborty, Smti Anjali Dey

wwnditiAarmar halAw
LRALIVLICTS B ASA LY

to tkd

- Meera Thapa and the
empioyee and they are entitfed to get similar treatment; when the same
heing denied in case of the present applicant, the discretion of the

o~ P & sal “o L Avans 1e nivler AnAd in oA
‘{yl}‘)u.l‘.l.l.l.b Thia, l\J.lLI.} MINRERLE A== T3 W L8 Sy X i Cl.rﬁ AT JJ..l}'

(]

™ P TR L S 1 ] 1,001 A0 AM AR LT 7 1 A
ror nas, 1n e mlpugncu OTGCY aadicu 17.0/.(}3 e ICSPOHQL‘IIT INO., £ T4y

taken the saine plea for rejection of permanent absorption of the applicant

which the Hon'ble High Gauhati Court has set a

the Hon Sagn dsaud asiqe ang quasnhe

T SR Wl iy s -l

the tuking of sume pica is not permissible, as because the judgment wnd

order dated 19.07.05 has attained finality.

:A

For thal, father of the applicant is bed ridden and de leriorating health

condition o_f the father of the applicant has commelled the applicant to
approach the r-:"pondcnt auth**ity for his p-“mummt orphon in the

For ihai, ihe auihiority has noi exercised iis discreiionary power in a

reasonable manner and was unfair in not considering the serious iliness of

Surtardr e VA o
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For that, the applicant being a member of the dvilian staif is entitied to be

absorbed against the strength of the civilian staff of Headquarter, DGAR.

Details of remedies exhausted,

That the avoplicant declares that he has exhausted all the temedies
svailable to and there is no other alternative remedy than to file this
application.

“atters not previousiy filed or vending with any other Cowt.

The appiicant further declares that save and except filing OA Nos.

253/1999 and 334/1999 before this Hon'ble Tribunal and W.P (C) No.

a ad L& [ ERLE S

40 0T TN IANANT

(C) No. 143 (8H)/2002j before Ho'n’blc Cauhati High

Court he had not previously filed any application, Writ Petition or Suit
hefore anv Court or any other Authority or any other Ber ench of the

Tribunal segarding the subject mater of {his applicaiion noe any such

application, Writ Petition or Suit is pending before any of them.

Relief {s} soughi for
Under the facis an d circumstances staled above, the app]icanl humbly

cecords of the case and issuc notice to the respondents to show causc as o
why e re ef (s) sought for in this application shall not be granted and on
perusal of the records and after hearing the parties on the cause or causes
that may be shown, be pleased to grant the following relicf{s)

That the Han'hle Tribunal he pleased to st aside and quash the impug d

[

order bearing lelier No. Rec {Adnr

( Annexure- 12).

G A AL \Zooom
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the applicant in the establishment of Headquarter, Du‘euo General of
Assam Rifies, Shillong on permanent bagis in the light of the direction

Costs of the application.

Any other relief (s) to which the applicant is entitled as the Hon'bie

Tribunal may deem fit and n

B
_____________ g RILe

Interim order praved for;

Dhavine nendoncu of the 91«11!31‘9119311 tha ap}hcant "o

AT SRnCandy or ing
W b J

interim relief; -

That the Hon'ble Tribunal be bleased to stay operation of the impugned
order bhearing No, Rec {Ar}m ‘.I),IS Kshir-1IDA / dated 26102005

A

Y

(Ancexure-12) (il disposal of Uhe Original Application and further be
pleased to direct the respondents to allow the applicant to continue to
work in HQ office, DCAR, Agsam Riflae, Shillg ng H1 disposal of Original

pf;:ndepq' of this application shall not be a bar for the respondents for

consideration of the case of the applicant for providing relief as praved

o~

72}
2,

-
)
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Particulaws of the 1.P.O

LP.O No. | 346 bsy)es

Date of issue P 02~06~A6DF-.
Issued Som , :GC.PO, Guwahat,
Tavable at : G.P.O., Guwahati,
List of enclosures:

As given in the index
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aragraph 1 to 4 and § to 12 are true to my knowledge and those made in
™. g1 = a i k| S S P "Y‘I_ [ P B .
l'dId?;IdPﬂ < Are Imace o my J.di.l AAVICC and |1 nave not bupprusz:cu any

A o o

material fact.
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GOvement of Iaé:ia.
Mi'li st:y o£ Home Affairs.

New Delhi 110001. the 19se> 1989,

The ai.zectnt Genegal, e i
sesem Rifles ‘ :

Subs~' Combetigstion of MAlsterdial en¢ other civilien .
P28t 40 the lssem R&fies HOrs. (Head (uearters &Ne Unitg)

Ao

shr, |
1. am e;i;gciiéi-. to ooavey the gabetina o7 the Pregicdeat

o ﬁ'xe-cémbétis'ation by eoavereion of the ckiliea posts 4a

Lesan R.i.ﬂes (Healquarters aaé Ui tsg) uacder the ;&ss_m.;mﬂes

act, 1941 anc issam Rifles, 1985 with immeciate effect

subj ect to the £Ollovwing terms &1C OOACLLiN B tw-

;.f.:'_\’t__.' i . . - | et - RN

(a) The equivalance 2% the ke &3¢ pay _scﬁleg;*qug-._;he
oombatige. posts sall be e Lacichted ia the_
“aanexuee, This is inpuperses.ica o the existiag

orders regarciag equivalance ,.or m.-::uc:teri.sl poete.
(b) On oamb. tisetina, the. ;.mmmbe::ts of the posts who
opt for such o:mb;.-tisatian-"v'ai’n-be quemec‘ by the

th Eni St ot T R

Assm Ri.fles :ct 1961 and ,I.zzsam Riﬁlee Rules.lDGS as
e'?/' T'." A4,
. ;Mg'lé’ed ’rom time to time £Or ali purposes ané the

) poste concemeé na the civil: ‘si.c"e shall be deemed
to ‘\rve been abolighecd. v




@
- - Jol -
LANX. 'ao
nhpmjo? n . -f--_;_‘ .' S ! -
(c) AN tnture sppoxnments/tecmimwt agrinst the
IU? S

vaca'lcies in various categ’:ries of poste bomkatised
by t‘his slnctio‘l shall be £a th: combatiged reake

as pet the. recruitment rules,

2, The existinrg incumbeits of the mosts mentine & 43 oo .1

in zamexure will e given option to opt for combatisation with

& perioc of 23 moaths fmm the date of fssuc of tals ssbction

Tho ge who do»mt.o;at for combstisatioa wul C.Dnt.n.-‘l.lc in tne

S _—

civilian posts mt.u aupemnmag_:tm under tae existing

omncitinas of servi.ce wiicy  dAl be deemec. 4] conunue an

persnsl to than.

-r" ~. {,\-,.g

3.  Tmheé épeiditure iavolved sicll be met from witiia the budget

graat of tNé“igchn Rifles for the year 1989-90 aad subsequent

' yéafs.

o .
R AR R

4. This issues with the ooncurreace of the Mipistry of

Finance, lepattment of Lxpeaciture vide thedlr U.C. M2,5(33)
E.111/89 éated i9.7.89 &nc the Integrated Fins ce Of this
¥inistry vi&e their U.o. uo,12605/89-r;n.;;%§ua;)Je;cgc 1.9.89.
&‘oui.; fasthgully,
R Gl XX XX .
(Ke. .;.Pert:hqsa:a tny) .

4 U‘Ic‘er Secretary to b"te ‘Govt, of Incla,
St R 0 n i -Batec. 39 gep 89, .
o, 27011/44/89-FP.I. o T
Copy £-omar¢°ec b: - R s v
Yy EH e 2 co. , .. - L
;11 concemec. T S R A

KA, T 5 SRS TS
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Cirectagate Geaeral hegém Rhglen,
(2 Bra:lc‘b)’ B )
mllon’g’m ?mmﬁ L& O A £

.;uzm,&u
4 Lmhg

h\* Aéh per dianael) o

A 20 attacment to thig Dte(Mecical
les wef, 05 Myy 95 vice order No,

- Li_dul *95, Prior vo my nostiag o
- Dte I nave served in 16 kesam Rifles £rom 20 Jun ‘gg
o May '93,,&35'.“\11 <0 hegan . Rifleg LronJun * 93 :to amy, '95,

That si.r, ny Lather (kx, 8ig .JGD/E.x.LDC o _DGAR) %hO Jag
‘fetirelvad ‘HONY Cépt Eronm "Brfe “Portd Viln s AT Nas: pPemanently
grttled in s‘nif loag. Due o hie 0l¢ rge ha a2ften remain
,si.d: BRE NS ‘ _quite often, gir, there is

be : i O 100k rfter PLC parents and all
the burcen &s ﬁa&i‘j? 0 me, Keepfng I view 62 thz Thove Eact,
1 théretore, est to your kiag A0A0uL o kﬁ-ﬁ(‘&y 4bsorb me
in this Dte: aoammt I'caA Look Wfter them, Further 3¢t wilx

avoic my meatal agony ane I wiil be &eble. to c;ischa ruc my
Qities touthéfuliest capablillviés BE mfve e getd sfacd.on
34 siperiore
. -my ‘?&;ﬁ :mi'hh PiTac. b MY pwGRead Gpo M fp. L s aftes
For thie act o7 kinmese I shail ever r&ain gr&teiu}.
to }'Od&&r e R A N S % B R o ST TR R TR
” TR BOREN WY Lmn L ooUs T
- . . Yoﬂtc fﬂiﬂl ﬂll s ¢ ayel
aa L ma AR <TEveqs y. T

#

Sé? J.su..smea/f“r“ Kah&.d HW" L
Neﬁtc&l Branch, o
e g .m‘u\s <Chon omly g whfe Wos G A AR

@ BGrR, "énsfisdg.

’?"J-F“") L1 "'"'ﬁ Creap Howalt @ PR Ll O S

LISy

EC - Illeg:i.bl Ce
(SOK. Suri.)
Coi,.

Lo (Meckcal).
Dye Lirectnr (Meefeal) .

@ birectorate Gepersi issam Rf fles
}Wg_eﬁw ' Shiigoage 793011,

L Y

3O . s s e
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U sibHat (BERYS Y “Thetesj] T orE Facst Ty oy wiie
PRI mﬁ'@meﬂ:mrlﬁm:i AT gy AT RIIeR la s Rpaila,
Tias mgaﬁdlﬂ( Ryngsh, . Cow pRwl i hy Akt v
N shillong = 193006, o e
o iR gt Kndag" Pﬂlleo S s
fver oo ORAR L ERNLMCH PERDRE <O a0 v Y way QeRSic et T oeaentdye iR

™ Lto &ﬂ. TPS; Raunt PVM: VS“:

Dimcbo: Géiefsl absen ‘Rhgies,
.‘.‘&llioﬂg - 7930110
sl v .-..'_'-.:1:%? S T S e T ST LI DA S AR T I
Y]

Aern e
KN '

* “Hotés Wbty e Heesecteiliy, 1 bég ba BeFEE e
coLLoN IR ‘e “ifnes £OF ybﬁt &iaf penﬂsal "e¥e b rders Uith &

PRI 0 A A ST T B £ < ‘s

mmeuc v.i.ai.

.:"':' O TR R AL LR A I T I N R P

i € sl ,"&dﬂ oy Vagt "tenire of sevice in the S
vern 58 o T RS partBimee tre wiethd o8 o

to the DOAR® (z.t. ‘Gen. b.P.Meaon snc Lt. ‘Gens u.lt.l‘.’aurn with

------------ ,‘z

thelr entire. sati.sfactfo'l am" retirec“ on z.p:. 1988 sfter

completing 34 yeers service, &(terretireaes;;;?f}ymve A0 problem

bath physieeuy &nc mentally. 1a” e’ mnéﬁ”’of Jcﬂ '1996 I have
‘-__-'1 i f a{u g nt

.aazttec. sa t«‘;e ﬂcspitcl at about: 0330 ;how.(s _,?nd ,ﬂéﬁngaosee.
that I‘hwe,ﬁbeea HIN & ant, wall Iscnaenia {in hearth.at the

time of hoepitalisadon only. My wife was preseat &1c 1 am
in regular ne?..@cal check up &AC medicatingn on advice of Doctore
till ¢ate (Mecical éischerge certificate attécher).

ol

In v‘-ﬂ.ﬂ..t.‘. L
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T In view oﬂ chove féct anc ¢lfficulties faced by my wife
SISy SR
atd realiced ) hoth of e ek A% son surencrs Kenhir,
- i“a" *I‘F‘: w [h‘

Mi.a&gtgd,n ctaﬁf 0f 20 Assem Rifles (presently all to that

a‘a,: [o

. DOAR) to requeét ané raper-l fo: &bgrptios 4n the _establighe

ane \ej.pinq hanc’ at the thme of we neec, but hi.e request have

heen wmeﬁ‘“‘n. st e £

. ¥ 3 SRS U - i " P ' : ‘.;:‘ 7 fr., e
[ rm& '&'t -
uenoursb).e 51:. after ceq,a &uo‘uwnt anc heaitatloa to

T f: ( e . .
dietu:b fo:qour ma divaxeio;x Watda us whidx mﬂpelieﬁ

iy g elmerf a

mé to wdteh £ humble a@aucat:}on cﬁ.rect to yoa 0 vgth

t 24

x fnl&tng ,hdﬁ ‘&M mﬁuest Sé‘fv:é yonr hon Jur to abso‘:b fay

son madxé}h’.x ia the estabifd;aént oﬁ LIGAR fmm 20 Assm
Rj.ﬂei’"oa ﬂ?gioaete gmqqﬁ wt?\ . sympathet.tc z a~ o:cez-s.
'{’k&n&‘lese 1.1?:0 \fic?;r_ny ﬁife wul ever be
Qrateful 'eo"'you:;kiné hon'og'g:‘*?{;da;z;qe{ our. ufeh S
_: {ag ‘your: ie{ VK ﬂ;;;cipaeioa. l MQ .

KWl Bshacur Chetri,
R (KUL B/HZBUR CHMETRI) , _
rate ,shilloag, sub-aaj. (chy.cspt.) (Reta,) .

»ﬁ‘,

the 01 pec, *96 ebih
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TE€le NO, 705551. Mahlﬂiﬁeshaaya Aggan 'td-ﬂean
Lirectorate Geaer:l issam Rifles, |

shidilong - 793 01l.

11wt/ SK/98/39 31 Jan 97,

sub Maj (iloay Caot),

Ku} Benacur Chhetgi (retd,),
G/C. Mre., Flora Kshir,
Behinc ITI, Rynjah.

snillong « 793006,

ZBORPIION IN DGLR.

le Refereace your sppliciitioa dated 01 Dec. 96,

Ze It is o infom pou thet Que  mbztig:tion 6f the

—

Force, &bsorptina 4a DGaAR Est, pémaﬂeatly is aot being

d)ﬂsiﬁﬁmd.
| s¢/~ Iilegible

(50 8, Patid),
Lt. ook,
CLfgs. Dye Director (4),
for Director Genersl Assgm Rifles.
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TO

AR .

Lirectorate Geaeral issam Rifles,
(# Branch),

Shillong - 793011.
(Thrugn proper d‘laanel) .
1

SUb g

sir,

1 hwe the ROMUTL 9 gtzte the following few lines
for your perussl &1¢ kil orcers pleage.

S11LLONG.

Batsdr, I have beea 23 attaschment to this vte(Mecical)
Breach) from 20 issam Rifles wef Q5 May (95 vicde oréer No,
Wi=t/47=T1T/Part-l catec 1} Jul '95, Prior to my posting
to this Dte I have gerved in 16 isesam Rifies from £ 20 Jun @8
D May 93 &ac 42 20 resam iifles fromiun 93 to pr 95,

That sir, my fatier (ix S5ig. JCO/Ex-2DC to LGAR)
wio las retired &g H2ay Capt f:om thig Force siace 1987
N&c pemmanently settiec in Shillonge Due to his ol sge he
often reme#in slck and hég to be hogpitalised Gquite oftea,
Sir, there is o male members at home to look &fter my ole
perents &aC sll the burcen is fully on me. Keeping in view
£ the above fact, I therefore, request to your kijc hoasur
o kiacly .Dgorb me in this Lte #0 that I caa look after
them. Further £t will awic my mental &QO0y 512 I will be
&bie 0 gischarge my cuties to the fullest capabilities of
mine to the gatigfaction of ny superiors.

For thds act of kincdaess 1 ghall ever remain grateful
to you &ir,

Thaaking you sir,
Yoursg feithfuliiy,
8¢/« Xllecible,
(shri Surebédrs Kshir, voc) ,
Mecical Branch,
HGe DGR, shillong,
Dated 3 08 Ju,, 97. ,

BLCOCOMMEN #TION OF 1H} BRANCH OFFICER,
Recommencecd f2r sympathetic c:nglceration
&s the cape L5 genulne ane Cegervag,

£é/- Iliegibie,
R o
e

(SekKe suri),
Col.
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Jhnexure - ‘2. —
WA=3/97/07, pated s 08 Oct. 97.
s gd BredcH 3 pEC 1T
m' E'ﬁg& iN DGR
Xe Please ref % =
(&) )
(B Meé Br XON & . VLIL.13011/Ket-97 catec 08 Jal 97,
)
()

2 !Lr_eﬁintly gbeo;'pti.oa is a0t being- carrieé‘ out i.n

Estt. of D& Re m'weve.l:. apﬂlicationa méy be gubmitted fgr
abaézpti@a .%@_lgstt. of DGLR as &0 when galled for by this Dte,
The indle may be informec &ccorcingiye

3. ipplicatinn sre returnec herewith,

gé/e X X Xe

(Re Se Cull) .,
Col.
Enciow 3= Ofe. Ly. Director (2).

pef
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laneure - €1,

AR R g A '“u}ew X4 q"' g;:g-;as;.ﬂ:i,.

3 EIELLONG,

= $4 Foriedy i

so.x,_inuss/e/al-as'r/z‘zs. Dateé shillong, the 26 Jun *97.

.- P ; P o
K. ca i ‘23‘\1&‘)\# (R R LI 1 ] i 3" &

. amti. Anjali. Dey. uaper pivision ssigtant of
5 Bn. Asam Ri-ﬂes. c/o. 99 LRO ie hereby transferred

“and .ppoiaték' téamraxuy sincu fnnhez ome’f aif}igiﬁ“afi -

s 0 ~~'1v-*t

Divigion Cletk in the Dir echorate Generr-l Assam Rifleg,

2. mndh waﬂmm ir o ot B o e s
m%%g in the scaler:nﬂ of pay g: Ra. 1300-30.1’565- 46-
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CENTRAL ADMINISTRATIVE TRIBUNAL

P o GUWAHATI BENCH N
- Original Application Noe.334 of 1999 u47ﬂ4@X1AH£'J.

Date of Order: This the 4thDiy of April 2001.

HON' 3LE FR<JUSTICE D.N.CHOWDHURY.VICE_CHRIRMAN
HON ' BLE MReKeKe SHARMA ,ADMINISTRATIVE MEMBER

Sri Surendra Kshir,
Upper Division Clerk,
Office of the Director General,
. Assam Rifles Head Quarters
(Medical Branch), Shillong. .

. By Advocate Mr.P.K,Roy,

l. Union of India,
through the Secretary to the
Govt. of India, Ministry of Home Affairs,
New Delhi. :

2. The Director General, o ,
Assam Rifles, Shillong. Respondent s,

By Advocate Hr.B,C,Pathak, ©idl1.C.G.5.C.

# O RD Z Re

g TTEES
M . X ) g\g
Lo B E .
s F The legitimacy of the order of the respondents

refusing to permanently absorption the applicant Shri

Surendra Kahir, U in the office of the DGAR s the

- key question for adjudication. The applicant presently
holding the post of UDC in Agssam Rifles Head Quarters
at Shillong. Initially he was appointéd ag LLC in Asi%m

¥

Rifles and was posted in one of its units called 16/(Assam
R1fi=s) at Nagaland. Later on he was transferred under the
20 Ax at Hanipﬁr. He was brought to Head Quarters at
Shillong on attaechment of 20 AR from 5.5.95. The aprnlicanc
prayed for his ébsorption in the offic. df the Director

General, Assam Rifles at Shillong. 4is application of

ermanent absorption in Y6AR was however, turned down by
: D ~

conti/-
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'ﬁll by the more than once. The applicant against one of su%h

\oD

rejection moved thié Tribunal which was registered in

OsAes NO.253 of 99, The said application was finally disposed
by the Tribunal on 20th August 1999, directing respondents
to‘look into the grievances of the applicant and on consider-
ation thereof to pass a reasoned order. The applicant
submitted a representation harrating all the relevant

facts,

The respondents rejected the representations far

his permanent absorption by order dated 2859.99 in the
office of the DGAR, the relevant part of which are |

reproduced belows-

"Request of the indl. for absorption in DGAR
has been re-examined afresh as per the direc-
tion of the Hon'ble Central Administrative
Tribunal, Guwahati dated 20 Aug.99. Due to
combatisation process of the Force, DGAR has
already given decision that there will be

no more absorption in DGAR Establishment from

L , gﬁ - Unit Cadre clerical staff which has already
' Lﬁt .- i been communicated to Med Branch for info.

N A of the indl. vide our 10N No.RCC(Admn-1v)/
\qé:}\ AR ON SK/99/56 dated 13 Judl .99. The case is re jec=

o
T qﬁdﬁaﬁé ted. Please info the indl .accordingly.”
o .

Hence tiis application,
The respondents submitted the written statement and stated
thét the Assam Rifles was having two tier type of clerical
staff i.e. one HQ DGAR cadre and the another unit cadre.
The staff appointed against the vacancy of DGAR were posted
’w;th DGAR only and they were not liable to be transferreq
to other units and fans. On the other hand, the staff
appointed against the unit cadre héd a llability to serve
in the units/est/fmns of Assam Rifles. In the case of
L Shri Surendra Kshir, he was appointed against unit cadre
N\ vacanCy and the terms and conditions applicavle for his

appointment was well known to him as already communicated

contd/~



ih his appointment is well known to him as already o
communicated in his appointment order No.A/1-A/17/I1/211

dated 03 Jun- 88 and A/1-A/89 dated 21 Jun 89. The respon-
dents also pleaded that pursuant to introduction of the
combatination policy civilian staff who were combatised
were posted in the unit cadre,-but in the Headquarters,
cambatant persons were not posted except on temporary
attachment was not correct. However, it was pleaded that
there was no civilian clerk so far had been combatised.
Since the intake of civilian clerks both in VGAR cadre

and unit cadre was totally stopped due to combatisation
process of Force, the vacancies those arose in UGAR egtab-
lishment due to wastage were filled by posting of combatant
clerks from unit caare. They were posted back to units/

other fmns after completion of normal tenure in HQ DGAR,

N WL Mr.P.K.ROy, learned counsel for the applicant ;ubmi-

§(¥} :%\\?&ed that the respondents though ordered to consider the

. %ﬁm;f;' ﬁﬂffcase of the applicant fairly the said respondents did not
_{x,u;?%%§§§?£>c°n51der the same justly and fairly. Mr.Roy submitted-that

. three of such employees in like settings were absorbed by

the respondents who were also likewise situated. Mr.Roy

in support of the contentions referred to the order Annexure

G dated 26.6.97, Annexure H, dated 18.2.97 and Annexure I

dated 9.9+96 by which shri Anjali Dey, Smti Mira Thapa,

Smt. Aparna Chakraborty were transferred and temporarily

appointed in the DGAR, Mr,Roy submitted that all three
persons were absorbed by the respondents thererfore, exclu-
sively as personal grounds, precisely the grounds as

which the applicant also sought for the absorption. In the
written statenment submitted by the respondents it transpired

that Smti Mira Thappa, Aparna Chakraborty were considered



N taking into considerations their domestic problems. No

..... vy

(f\ 'v.-,{
such'records were -howeveri® cited as regards ﬁheﬁbase of\tﬁe“"

' .*absorption of. Smti A.Chakraborty. We have givenfour anxious
consideration on the issue._The subject of absorption of the
enployees belongs to the area of administrative discretion.

.it is for the administrationwto appreciate the balancing
factors and take the appropriate decision; in the decision
- ":making process there is likely hood of impreciseness in
the margin of appreciation for which there should be some
room for play within the joints. On consideration of all
the aspects of tne matter. we do not find any illegality
and or abuse misuse Of the discretionary power by the Reg-
pondent. We also could not discern any arbitrariness in the
decision making process of the Respondents in absorbing

the aforenentioned three individual officers in the UGAR

‘In the circumstances we do not £find any merits in

PR BB St oA Lo .
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in change of situations. ? : o

Interim order 1if any stands automatically wacated.

The application is thus dismissed. No costs.

4  sd/ VICE CHAIRMAN

Sd/ MEMBER (Adm)
ocrtiﬁed te be true Ceop:
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. IN THE GAUHATI HIGH COURT.

(THE HIGH COURT OF ASSAM, NAGALAND, MEGHALAYA, T
MANIPUR, TRIPURA, MIZORAM AND ARUNACHAL PRADESH)

SHILLONG BENG — e

WRIT PETITION(C) NO. 143({SH)/2002.

Sri Surendra Kshir.
....... Petitioner.

- Versus -

Union of India & Ors.

et Respondents.
BEFORE

HON'BLE MR. JUSTICE B. LAMARE
"HON’BLE SMT. JUSTICE ANIMA HAZARIKA

FFor the Petitioner oo Mr. H.S. Thangkhicw.

-Advocate.

IFor the Respondents : Mr..S.C. Shyam.

-AddLC.G.S.C.
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JUDGMENT AND ORDER (CAV) . ‘ : b

Heard Mr.H.S: Thankiew, learned Counsel
For- the petitioncr and Mr. S.G.- Shyam, Leavned

Additional Centval Govt. Skan&{ns Counsel for the

respondenks.
2. The writ petition has been filed hy the
petitioner assailing the order dated 4" April,

2001 passed by the learned Central Administvative
Tribunal (CAT in short), Guwahati Bench tn OA Nao.
334/99, dismissing the application preferred by

the applicant/petitioner.

3. The sole question involved in this case
is regarding the legality and wvalidity of the
nrder dated 28.9.99 (Annegure—lG) passed , by the
ﬁespondents No.1 ada 2, refusing the petitionar's

prayer for permanent absorption in the Office ol

‘“the Director General, Assam Rifles at Shillong.

1. Briefly stated, the petitionct’s case f$

as follows -

" The petitioner is an Upper bDivision Clerk in Assam

Rifles and is posted at leadquarter, ¢nu|14ﬁu.. He
was discharging his duties at Headquarter,
Shillong since 5.5.95. Pekitioner's father was
alse an oGFi@er of the Assam Rifles and velived

from service os Honorary Capfain. Afﬁev his

'?'K‘—h ﬁww&x a‘\:;_gk "" T, St
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fetiremént he settled at Shillong being hjs home
iféwn. In the month of .January, 1996 his father
suffered from serious ‘cardiological complaints and
therefore the presence of the petipioher was
necessary to look after his father, sinceA there
was none at his home except his old and ailing
mother. Therefore, bﬁth the petitioner and his
father applied before the Director General, Assam
Rifle on 20.9.96 and 1.12.96 respectively praying
for absorption of the ©petitioner wunder ,the
establishment of Director General, Assam
Rifles (DGAR in short), Shillong. The. K same was
rejected by order dated 31.7.97 on the ground that
it was not possible due to combatisation of the

Force.

5. The learned counsel appearing on behalf

cf the petitioner subﬁitted Ehat on 19.9.89, the

Ministry of Home Affairs, Govt. of 1India, New
Delhi, through the Undér' Secretary of ghe said
Ministry has commgnicated the sanction of the
President of India _viae letter No. 27011/44/89-
pp.1 ,dtd' 19.9.89 for combaﬁisation of the
Ministeriai and other civilign staff of the Assam
Rifles Organization and as éer para 2 of the said
letter the existing incumbents were asked to give
option, if they desire for combatisation within a
period of 3 months. It was also specified in the
said letter that those .who do not opt for

combatisation, will continue in the civilian postks




until ‘they go on superannuation under the existing

conditions of service., The petitioner however, did

not submit any option for combatisation.

6. - Therefore, challenging the said order
dated 31.7.97, by which petitioner’s prayer for
permanent absorption at the Office of the DGAR was
:ejecped, the petitioner moved the CAT, which was
registered as OA No.253/99. The said application
was finally disposed of by the Tribunal on 20"
August, 1999, directing respondents to look into
the grievances of the applicant/petitioner and on
consideration thereof to pass a reasoned order.
Accordihgly; the petitioner again submitted a
représentaﬁion before the respondent aubhority
narrating all- the relevant facts of his
grievances. .It may a%sé be pertinent to méntion
herein, that, existiﬁg civilian staff of the Assam
Rifles'are divided into two separate cadres-one 1is
Head quarters cadre and fhe other 1is Unit -cadre.
The petitiéner was appointed in the Unit Cadre at
le AR{(Assam Rifles) at Nagalahd. Pursuant' to
introduction of the combatisation policy, civilian
staff who are combatised are posted in the Unit

cadre. In Head quarter_combatised persons are not

posted, except on temporafy attachment.

7. ' However, by order dated 28.9.99, the
respondents authority rejected the representation

of the petitioner, whereby he prayed Ffor permanent




‘absorption in the office of the DGAR at Shillong.

Rgfévant portion of the order dated 28.9.99 is

reproduced herein below; -

8.

“"Request of the indl. fdr absorp%ion
in DGAR has been re-examined afresh
as per the direction of the lon’ble
Central Administrative Tribunal,
Guwahati datéd 20 Aug,99 Due to
combatlsatlon process of the Force,
DGAR has already given decision that
there will be no more absorption in
DGAR Establishment from Unit Cadre
clefical staff which has already
been communicated to Med Branch for
info. of the indl. wvide our ION
No.RCC(Admn-1V) /SK/99/56 dated 13°
Jud;.99. The case is rejected.

Please info the indl. accordingly.”

The said order dated 28.9.99 was again

challenged by the petitioner before the CAT by

filing an application which was registered as oA

334/99.

9.

The learned Tribunal .after hearing the

counsel appearing on behalf of the parties and.on

pPerusal of the pleadings of both the parties by -a

detailed

order dated 4.4.2001 dismisscd the

application filed by the applicant/petitioner.




- This instanf writ  petition has been
pféferred against the said orderrdated 4.4.2001 as
wéll as the ordér dated 28.9.99, wheteby
petitioner’'s prayer for absorption in the "office

ot the DGAR Shillong has been Trejecked by the

authority.
1. It has been submitited on behalf of the
petitioner that the learned Tribunal has

disregarded the fact that three other persons
sihilarly situated with the petitioner in service
had been absorbed permanently even though the
petitioners request for permanent absorption was
much earlier to them. The further submission . of
the petitioner is that the_case of the similarly
situated persons have been considered by the
authority in an arbitrary and discriminatory way,
thereby prejudicing the petitioner’s genuine
grievances, which fact the learned Tribunal failed
to appreciate, rather the Tribunal passed the
impugned order by observiné that, “subject of

absorption of the employee belongs to the area of

administrative discretion. It is for the‘

administration to appreciate the balancing factors

and take the appropriate ‘decision.” Tribunal did
not find any arbitrariness in the decision making
process’ of the authority = in absorbing Fthose
individual officers in the DGAR. Thus, finding no
merit, the Tribunal  dismissed +the Agpplication

filed by the petitioner.

-t -
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)‘ Mr. $.C. Shyam, learned Addl. C.G.S5.C. @’\
rl’:=i;;‘p<=3arir1g on béha]f of the respondent s submitted
that that o delail attidavil in-oppasition has
been filed on behalf of the Responch:';nl 5 fn” this
. case. We havé heard Mr. Shyam, also pervged the

atfidavit-in-opposition filed by the respondents.

Retevant  paragraphs 2, 6 gnd @ of the
abbidavit-in-oppousilion are quoted Lelow ;-
“Z. That with regards to averments made

"in para 4 of Lhe writ petition, 4he deponent

begs to submit that the Assam Rifles ie hgving

two tier system of clerical cadre ' i.e.

Headquarters DGAR cadre and Unit cCadre. "The
- staffs appointed against the vacancy of
Headquarter DGAR cadre are posted ‘within
Headquarter DGAR only and they are net liable
to be transferred to Units and othey owey
formations of the Assam Rifles. On the othey
hand, rhe staff appointed againgt the Unit
cadre has g liabilil‘.y>'Lu Serve anywhere in
Units/other formations. of Assam Rifles. 1In
case of the writ petitioner, it is stated that
the petitioner was appointed ;against Unit
cadre vacancy and the terms ¢ conditiong

applicable for his appointment is well known

to him. And the same .is already mentioned in

his appointment letter, which was well knew to

him as per his appointment order. Therefore,

the petitioner is liable td be transferred top

any other Unit of the Foree after completion
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of tenure in a Unil. Thab Ehe contention of
the;petitioner that “pursuant to frntroduckion
of "the. combatisatioﬁ' policy, civilian stéff
who are combatised are posted .in the- Unit
cadre, but in Headquarter DGAR, combabtanb
pérsons are not posted, except on temporary
attachment” is totally incorrect. In fact, no
civilian clerk has 'so far been combatised.
Since, the intake of civilian clerks be¥h -in
Headquarter DGAR cadre and Unit cadre ig
totally stopped due to combatisation precdess
of the Assam Rifles, the vacancies arising In
Headquarter DGAR' cadre duc  te wasktage on
retirement/discharge of civilian elerks are
being filled up by posting of rombat.ant eclevks
from Unit cadre. They are posted back to bnlts
information on completion of Ltheir nofma!
tenure in Headquarter DGAR.. '
That the wunit c;dre'and the DGAR cadre

are having a distinct identity and their pay
scales and charter of .duties are eniirely
different. The distinction can be made on - the

basis of two following aspects;- -

a) The qualifications for appeintment
in HQ ©DGAR cadre and 'in unit cadre are
different.

b) The nature - of duties - |, and

resbonsihilities of the of the UBA’s and LDA'S
at HQ DGAR is of a higher erder then thak

those of the units.
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' A5 such the abserption fyem unik cadre to 7¢

¥ in HQ DGAR cadre is not Teéovked>ko after bhe

combatisaticn of the force unless there arve

extreme compassionate grounds anly~
(C6. That with reference to  averments
ma&e in para 9 of the writ -pekibion, the
deponent herein begs Lo submil that the cases
quoted by the petitioner, were considgred by
the competent authority on the merits of sach
case and if the casé was tound €ib then only
the absorption in HQ DGAR cadre was orderad,
That the absorption:has been done kill 1989
and after that no abgorption has been done
eéxcept the two cases-quoted by the pétitioﬁer.
Trllese Lwo cases had 'Vpe'rsc")nal, Medical/othey
Problems, which were consideraed, and when it
was found that the dbgorplion ig  the lagk
resort then only it Wi s oraered. That the
petitioner has agnexed v%rious nobins sﬂeehs
(Page 69 to 76 of the writ petition). 1t js
clearly evident that only two cages on
Compassionate grounds were consildered and heve
as, many other cases were rejetféd.

~That  Smt Anjali Dpay, UbA hags been
absqrbedlin Headquarter DpgAp cadre wivh effeck

front 15 June, 1997 on Medical'grounds, due to

acute Kidney problems. Thig is evident fyem

the photocopy of noting sheetg annexed gt paqe

o]
c:n

q et

Lo foriahsise INEY:

N oy QX
.Wt,‘?\j‘fe:f: :

69 of the writ pebition.
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"Thal smt Meerq Thdpa, gbA has ' been
absorbed in the estnhlisﬂment of Headquavbev

DGAR cadre with etfect frem 18 Feb 47, on

compassionate grounds. Her cage yas fejeck;d

in 1996 however, Director Generql'Assam Rifles

éonsidered her case and after  due

- consideration only he direcked the absorption.
K

The direction given by thet Director General

o

were was under :-
"Grant of extension does not Sseem bto an
answer to the problem faced by this widow.
Transfer of her eldest unmarried daughter who'
is also looking after her widow mether and
three younder brother/sigkey willl undaubbadly
create innumerable problems. Eibher we should
absorb her against the stalf of DRAR o let
her continue here till she gets merried/one of
her brother finishes his studies ﬁ{nd gets a
Job to look after his Widowed mothey. ”
Sd/- DCAR,
(Page 74 to 76 of the writ petition
refers) .,
That it is apparent from the directions

of DGAR that the above order of absorption was

i 1S given only when it was inescapable necessity
HERES R At &
TYdeean kgt ) ALME
B of the employee,
) :.'E““l:"lli T ‘.
el . e o

That thereafter-strjct divections were
given that no more civilian employees willl pe

absorbed in Headquarters DGAR  cadre. It is

pertaining ke mentien here that along with phe
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case of the petitioner, cases of Shyi Rajen

Verghese uba, Shri Prasanta Mondal Una, and

Shri Parimal Biswa LDA were also procegced fov'

absorption in HQ DGAR. However, none of the
cases of persons named above were  approved,
After the policy of combatisation the
absorption from Unit cadre to DGAR cadre was
Stopped. As an exception only two cages of
lady employees were considered and approved
after taking into  account the  extreme
compassionate grounds stated by them,”

“"8. That with reference to averments
made in parq 11 of the writ petition, the
deponent begs to submit that the contention of
the petitioner is false and incorrect. The
petitioner was not absorbed in Headquarters
DGAR Cadre because the direction of
combatisation of force have been réceived and
the civilian employee cannot be absorbed until
and unless there are suftficient and cogenk
reasons for doing 56. The petitio;er vas
temporary attached to HQ DGAR, Shillong Laking
into Consideration his personal problems aﬂd
on completion of tenure he was transferred to
his puarent unit..That the contentimn.o[ Lhe
petitioner that transfer is a punishment is
highly.incorrect aﬁd misleading. The Lransfer
is a incident of service and a persen ig
transferred after he has completed hic normal

tenure. That the repregentation submitted by

A




the ' petitioner was duly consideved |ike hig

other representation And was o found te pe
lacking substance and  thus rejected. The
petitioner could nok be, ab§orbed” in
Headquarter Dgar cadre because he being a unir
cadre staff has a liability ke serve anywhere
. in the Unit formation, wherever ordered on

trang fey .

13. However,. in the course of argument,
counsel‘appearing on behalf of the petitioner, hag
drawn our attention to the letter dated 8.10.87
(Annexure-6 to the writ peVitdomj, Whereby, the
respondent authority has informed the petiticme,
a§ follows ;-
"Presently, abgcorpkion i hotb
. carried out in  Esstt. of DGAR..
However, application may be
submitfed for :absorption in Esstt,
of DGAR as and when called (o by
this Deptt. The individval may be
informed Accoydingly.“
14, The learned counse] dppearing on 'beﬁal$
of the petitionerﬁ also drawn our attention to the
representation dated 10t September, 1999
(Annexure- ‘p* to the Qrit petition), wherein the
Petritioner has sbated as Eollews P =
“That Sir, 1 anm perman~nt regtdent

of Shillong and il pregent Tesfdiqj itk




my family consigtiuq with my .parenfs,
wife and one ‘child. My old and 8iling
father, who .was- an employee 1in Assam“
Rifles, retired from service ‘ag  Hony,
Capt. on 30" Apr, 1988 after complered
his 33 vyears of service, have been
‘suffering from heart deceése and at
present bed ridden and my wife alse
suffering from heart decease €rom \onj
back, even she cannot attend day to day
house hold work since long. My. alling
father requires, according to the advice
of Doétor, constant attendant to vigil
upén hzm.”

"Be it mentioned here my family
consist of three brothers, my elder
brbther serving in Agriculture Depar tment
outside Shillong and he cannot be poghted
here as there is no suitable scope  for
his posting | in the Agricultural
Department in Shil]ong, oY any pafk’ of
Meghalaya. My younger brother is an
employee in SIB of Bordgr'Area, who is
also dut of Meghalaya and beth of Fhem
living separately with their family and
therefore besides me there are none to
look after my old and ailing parehks,-snd
my wife who are solé]y dependent upen me .
Out of my wedlock a female chPid was born

and my wife due to her ailment gnable to




< look after 'her. 1 therefore further

burdened to look aftct my miner ehild For

her wel fare and educal jon. .

15. He have given our mos anxious
wonsideration to the submission advanced by the
learqed counsel for the parties. From the ‘facts
narrated . above, it comes out that, similarly

situated persons, three in number, have élveady
—_— . : N P T s

been absorbed, after being transterred and then
\"-""— intie - TOPFTER I Tt Sl Tt Ml e 00 i bt s BTN g ke g -y

temporarily  appointed in DGAR, before their
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pétmanent ahsorption, admittedly on compags{onabe
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ground, khat too after recelpt of the letler

1 P - Y e

No . 27011/44/88 FP. I .dated 19‘9 89 whereas, the

I Gt . - e ey

petltloner S case for permanent absorptlon was not
L]

considered by the authority, even though kg

grounds for consideration for permanent absorption

was similar to those thtee persons, in as much as,

their cases were considered on personal/ Medical/

bt i Sy O
other problems. RN SR,
16. It is a settled prihciple_'of law that,

subject of absorption of the employees belongs to
the area of administrative discretion. High Court,
In exercise of perr under - Article 226 of the-
Constitution, can only interfs:f in a matter which

is violative of the principles of natural jusHice;

"

Y Kl i ik bk *
i s TUUCRPRR % A e B S L
Lt can 8lse interfere, when a decision suffevs

i ol T FEPNre e o i TR

trom the vice of berversity as well ag for faklnq
Y e e ) S e e v

irrelevant conside;q{ion into pGcount. IF bhe
cvant _considey;

P e — , . e aad




lk)lvcl°lnu maklng process Iis Seequj{y arbitsary,
;apr1ClOUb or based on eytlaneous conSIderabfcn,
H\e said dlscwehona.ry POWeT of the administnatbion
“an be corrected by way of judimiql Teview. The
ourt is not concverned with the decision, but oh

the decisicn making process only.

. Thus, we are unable to agree with the
thdings of the learned car that, theve -ig wes
tllegality and/or abusao, Misuse of the

discretionary power by the respondents in nen-

T e e e e A, T el e iy

absorbaqg the petitioner in Lhe DGAR at Shillong,

Y A <l e e e L -

[T

while absorbing three other persong, s-miia1ly

T e g

situated with that of the petitioner, completely
overlooking the principles laid down i &rticle 1Y
and 16 of the constitution of India. We are also,
unab]é toe accept the procedure adopted by ¢the
learned CAT in arriving at the decisjion, that the
Respondents ' have cogrectly applied theiv

discretton in cOnsideTing bhe: case of the wirik

petitioner. It is a clear case, where discretian

\_
has been e€rroneously applied by 51ngllnq”buﬁ“%ﬁh
N — . e e wor
petitioner for dlscrlmlnatory treatment, by
T AR T MW . . iy e

fefusing to treat 31m11arly with the persons

similarly situated.

18. That being the Position, ¢the fmpugned
Judgment and order dated 4.4, too1 passad by the
CAT in original Application Ne. 334 of 1499

{(Annexure-20) ;s not  gustainable jp law and




theretere  the  same ie  hereby get aside and

qusshed.

19, Consequently, the  impugrieg order dpted
28.9.99 (Annexure-lG) passed by e AULnoricy
\g - ”

i‘ejecting the representatinn dated 10.9, 99

submitted by  he Petitioner js ajlge quashed,

holding the same to be violative of Arbicle 14 and
16 of the Constitution of India, on the qround 4¢

erroneecys €xercige ¢ discre#ionarv qgwEIﬁ_bj

oﬁerloukinq the: relevant faate inko considevakion,
as well as for the Fact that Persons sfmila?ly
situated were not similarly.treated, inashuch ag,
those three Persons, viz. gmki Aparna Chakrabov&y,

Smti Anjalij Dey and st . Meera Thapg ane the
e - Rrnp:

petitioner belong te Ehe same class of employee

and they are entitled to ge;; Similay Ereatment ;
when the same being* deﬁied in case of the wyjk
peti;ioner, the disctétlon of the qppointini
authority cannét be said te be applied farrly and
In a just Manney. In the result, the wrjt petition

is allowed and the rule is made abse jute .

20. 'HOWever, in  the altending  faeks and

Sircumstances of the case, e deem |t ¢ty and

No.2 i.e. the Director .ngerL, Assam Rifles,

—y :
Shillong, Meghalaya . The  sald aurhariry waoulid

“onsider ang Lake an appropriate decision thereiq,
——————— — :
taking into consideration bre observatigngs made

 daeliat



abok:Ve. As the controversy relates to the PeYmanent
absdrpt;ion of the peAtitioner in the oftice of the
Director General,  Assam Rifles, Sh{l]ong, it ia
Sfurcher ovdercd that (e Respondent No.2 weuld
pass appropriste order within i perlied of two

monihs from the date of receipt of the certified

copy of this judgment and order. The petibionevy ia
divected ko serve a cevbified copy 0f thic ordey
‘before the Respondent No. 2 within a period of four

weeks from the date of passing of this order.

Till such order js Pagssed by lthe auther ity,
the service of Lhe petitioner ak Hesd Quarker,

DGAR, Shillong shall continue,
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| MAHANIDESHALAYA ASSAM RIFLES
&'  DIRECTORATE GENERAL ASSAM RIFLES : SHILLONG D
| Aﬂwune—il
ORDER , '
éec(Adm-IV)/s Kshir-UDA/ | Dated: 3 6 Oct 2005

ORDER BY IC-16289X LIEUTENANT GENERAL BHOPINDER SINGH, AVSM, VSM,
DIRECTOR GENERAL ASSAM RIFLES IN THE CASE OF
SHRI SURENDRA KSHIR, UDA OF ASSAM RIFLES

1. _ In deference to the Hon'ble Guwahati High Court Order dated. 19.7.2005 in
WP(C) No 143(SH)/2002 Shri Surendra Kshir Vs Union of India & others dated 19.7.2005
the representation of Shri Surendra Kshir dated 16.6.1999 has been considered afresh.

2. Whereas Shri Surendra Kshir, UDA has requested for permanent absorption in the
DGAR cadre primarily on the grounds of ill health of his father- Ex Sub Major
(Honorary Captain) Kul Bahadur Chhetri.

3. Whereas in the Assam Rifles, civilian clerks are appointed in two cadres i.e. DGAR
cadre and unit cadre. The terms and conditions of employment in both cadres are entirely
different. Further, due to combatisation of the Force, the civilians staff presently held on the
strength of the Force are continuing to hold the said post as personal to them till their
rannuation. Accordingly. n ' ' ivilian i
superat ingly, n%& sts.are a gﬁ'a Mgon of any civilian in

ey, —. -

the DGAR cadre, Therefore, Shri Surendra Kshir cannol be permanently absorbed in the
DGAR cadre.

4. Notwithstanding the same, considering the ill health of his father, who needs constant
iattendant care, as advised by the medical authorities, purely on humanitarian grounds
1, hereby, direct that the individual be permitted to eontinue to be posted at Shillong to
allend to his ailing fathsr :

i T . A TR " o Tt

forOne year. His posting will be reviewed every year from the dais
N Yo = i . . . .

of issue of this order and a decision regarding further retention or otherwise will be taken on

the basis of medical documents/condition of his father.
: . - e P

S vl

Signed at Shillong on this !1/\»(-/[—? IJA/L- day of October 2005.

o o
o
WN _ ' (Bhopinder Singh)

Lieutenant General
Director General
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COP No. 11(SH)/06

BEFORE
THE HON’BLE MR. JUSTICE HN SARMA
THE HON’BLE MR. JUSTICE BP KATAKEY

28.05.07

Heard Mr. HS Thangkhiew, learned counsel for
the petitioner and Mr. S. Shyam, learned CGC appearing

;for the Union of India.

Alleging non-compliance of the direction given
in the order dated 19.7.05 by this Court in writ petition
being WP © No. 143(SH)02 by the respondents
authority, the present contempt petition under Section
12 of the Contempt of Courts Act, 1971 has been
initiated by the writ petitioner. In the aforesaid order, the
Division Bench of this Court in paragraph 20 directed as

follows :

:

However, in the attending facts and circumstances of
he case, we deem it fit and proper to remit the matter back to
he Respondnet No.2 i.e. the Director General, Assam Rifles,
bhillong, Meghalaya. The said authority wouid consider and
ake an appropriate decision therein, taking into consideration
the observations made above. As the controversy relates to

the permanent absorption of the petitioner in the office of the
Ipirector General, Assam Rifles. Shiltong, it is further order
that the Respondent No.2 would pass appropriate order within
3 period of two months from the date of receipt of the
¢ertified copy of this judgment and order. The petitioner is
directed to serve a certified copy of this order before the
Respondent No.2 within a peried of four wecks from the date
qf passing of this order.

Till such order is passed by the authority, the service
f the petitioner at Head Quarter, DGAR, Shillong shall
ontinue.”

0.0

On receipt of the copy of the present petition, an
affidavit-in-opposition on behalf of the respondents has
Been filed. Referring the statements made therein, Mr.
Shyam, learned CGC submits that the order of this Court
has been complied with and a speaking order was passed

by the concerned authority on 26.10.05. In the said
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indicated as follows :

“3. Whereas in the Assam Rifles, civilian clerks are
appointed in two cadres i.e., DGAR cadre and unit cadre. The
terms and conditions of employment in both cadres are
entirely different. Further, due to combatisation of the Force,
the civilians staff presently held on the strength of the Force
are continuing to hold the said post as personal to them till
their superannuation. Accordingly, no posts are available for
{urther absorption of any civilian in the DGAR cadre.
Therefore, Shri Surendra Kshir cannot be permanently
absorbed in the DGAR cadre.

4. Notwithstanding the same, considering the ill health
of his father, who needs constant attendant care, as advised
by the medical authorities, purely on humanitarian grounds 1,
hereby, direct that the individual be permitted to continue to
be posted at Shillong to attend to his ailing father for one
year. His posting will be reviewed every year from the date of
issue of this order and a decision regarding further retention
or otherwise will be taken on the basis of medical
documents/condition of his father.”

i The view taken by the respondents authorities

leading to pass the aforesaid order, we are of the opinion

order, the respondents authority in paragraphs 3 and 4,

N -
that the authorities have complied with the order and
e A iy, P sunnntalRE WUV W

s 5 78 W B i,

direction issued by this Court in the aforesaid writ

petiion. If the petitioner is still aggrieved b¥ the

aforesaid order, he may seek proper remedy before the
[———— .wﬂhwﬁwi o Sy - O .

appropriate forum, if so advised. But in the facts and
circumstances of the case, we do not find that the

present contempt petition is maintainable . 4

Accordingly, this contempt petition  stands

¢losed.

! JUDGE JUDGE

f oundi

ipadhaya.
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! « o the Forest (Conservation) Act, 1980 nor did any other law authorise the
y Hon’ble Supreme Court to pass the said order nor could the Hon'ble
‘Supreme Court pass the said order on the general ground that the said
" order protected forest and environment which fell within the Directive
Principles of State Policy finding place in Part 1V of the Constitution of
" India which only allowed the competent legislature to enact laws for
enforcing the said Directive Principles and which did not by themselves
have the force of law under which the Hon’ble Court could pass the
order in question dated 4-3-1997tt
Apgain the petitioners aver in para 26 thus:

“BECAUSE an ad hoc order like the order in question passed by the
Hon’ble Supreme Court on 4-3-1997tt infringing the fundamental right

of the petitioners under Article 19(1)(g) of the Constitution of India .

could -not be passed by the Hon’ble Supreme Court even in PUBLIC
INTEREST LITIGATION, because the only manner permitted by the

7 —— - T e gL
—GL— " V.S CHARATE v HUSSEIN NHANU JAMADAR 213

Legal Services Commiltee within four weeks. .

V.S. CHARATI

HUSSEIN NHANU JAMADAR (DEAD) BY LRS.

Constitution for interfering with the fundamental right of a citizen under
Article_19(1)(g) was by passing some law under Article 19(6) of the
Constitution and any interference with such nght in any other way,
including by an order under public interest litigation would amount to an
amendment of Article 19(6) of the Constitution for making which
amendment a special procedure under Article 368 of the Constitution
had been provided and the Hon’ble Supreme Court, it is respectfully
submitted, could not bring about such amendment by merely passing
some order in a PUBLIC INTEREST LITIGATION.”

3. The relief claimed by the petitioner, in this petition, is as follows:

“(1) to issue a writ of mandamus or writ, direction or order in the
nature thereof or any other writ, direction or order directing the
respondents not to interfere with the fundamental right of the petitioners
to continue to run and operate their sawmills as licensed operaiors
thereof as has continuously been shown in the respondents’ own records
for the last several years and to grant/renew their licences for the year
1998 without, in any manner, being influenced by the orders passed by
the Hon’ble Supreme Court dated 12-12-1996' and 4-3-1997%f in Writ
Petition (Civil) No. 202 of 1995, T.N. Godavarman v. Union of India.

(if) to grant such further or other order as the Hon’ble Court may
deem fit to pass in the special circumstances of this case.

(iif) to award costs of this petition to the petitioners.”

4. After hearing Mr Sharma, learned counsel for the petitioners, it is
obvious that the petition is misconceived and based on a total
misconception. It is an obvious attempt to question the correctness of the
orders of this Court through a writ petition under Aricle 32, which is not
permissible. The objection with regard to the office report is also not
tenable. Filing of such a petition is an abuse of the process of the Court and
waste of time of the Court. We do not find any merit in this petition which is
dismissed with costs assessed at Rs 10,000. p

APt

5. The costs shall be deposited in the account of the Supreme Count

Court Masters

N

mepvhe~ W
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(BEFORE SUJATA V. MANOHAR AND G.B. PATTANAIK, JJ.)
Appellant,
Versus T

Respondent.

Civil Appeal No. 1874 of 19841, decided on Novembcr‘ 1.8‘ 1998
A. Tenancy and Land Laws — Bombay Tenancy and Agricultural Lands

Act, 1948 (67 of 1948) — S. 43-1B — Overrides preceding provisions of the Act

i ds
. Tenancy and Land Laws — Bombay Tenancy and Agricultural Lan :
Act,Bl948 67 c);f 1948) — Ss. 43-1E, 43-1B and 32-G — Right of langlord, g‘e‘:
member of armed forces, to terminate tenancy under S. 43-1B — har tunant
S.43-1E against applicability of Ch. 1II-AA if land purchas?d byht ed’ei::‘ S
before commencement of Amendment Act of 1964 — Word purc ased ed.
43-1E — Held, refers to completed purchase — A tenant who is only a heelrr:he
purchaser cannot seek operation of bar under S. 431E so as to claim tha
landlord is not entitled to invoke S. 43-1B for terminating the tenancy

C. Judgment — A decision rendered by a Tribunal/Court in absence of

challenge becomes final and binding on both the parties .anc.l merely befiause 1:
may be wrong, it would not' become a nullity — Res judicata — Judgmen

unopposed becomes final and binding

espondent-tenant became a deemed purchaser under Section 32(1) of the
Bom—lt;t;; {I'en?ancy and Agricultural Lands Act by virtue of dismissal offafhpcelli::é-
landlord’s application under Section 31(1) for recovery of possession of urchnsé
But subsequent proceedings under Section 32.G taken for detcrmlnauo:’o p rehase
price was dropped by the Agricultural Lands Tribunal en ground f"n S';T(I)Ihe
appellant was a minor at the time of his filing the application under S_e(.uo? the
respondent could not purchase the land. The order of the Tribuna hxwasnies
challenged by the respondent and as such it became final and binding org_l_c_._,;()izl\_q_i_‘;n;j
After commencement of the Bombay Tenancy and Agricultural Lands (Amen

Act, 1969, the tenant was also given an additional opportunity to give intimation
. ’ L

u tion 32-F(1-A) but the same was not availed by him. On attaining majority
(a:]fctlgrr iS:lioduction (of C)hapter [II-AA in the Act) the appeliant joined the arn;ed
forces and served a notice in 1972 terminating the tenancy of the respondent un f"
Section 43-1B(2). In the proceedings which took place thereafter, his appllcaé:jqq w‘;sl
allowed by the Sub-Divisional Officer. An appeal from this order to the Addition

Commissioner was dismissed. The respondent-tenant thereupon moved the High

Court by way of a writ petition which was allowed. Allowing the appeal of the
landlord-appellant

HeldS: tion 43-1B overrides the preceding provisions of the Act in view of the non
obsta:t(; l(:Iause contained therein and therefore, in spite of dismissal of the original

_t From the Judgment and Order dated 8-10-1980 of the qubay High Court in 5.C.A. No. 4762

of 1976
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application under Section 31(1), it was open to the appellant to invoke Section
3-1B. (Para §5) -
Section 43-1E will come into operation only in those cases where there is a
~ completed purchase in favour of the tenant. It will not protect a tenant who js only a
deemed purchaser, but in respect of whom proceedings under Section 32-G have not
been completed. The appellant, therefore, in the present case, did not lose his rights
under Chapter 11I-AA because the proceedings under -Section .32-G had been
dropped, and the tenant remained only a deemed purchaser and could not be cailed a
purchaser as contemplated under Section 43-1E, Therefore, the bar under Section
43-1E against applicability of Chapter HI-AA (which includes Section 43-1B) will
not operate in favour of the respondent, {Puras 7 and 8)
Bhimrao Tatoba Sawant v. Heramb Anant Parwardhan, AIR 1986 Bom 408, upproved
It is not possible to accept the contention of the respondent that the Agriculiural
Lands Tribunal was not right in dropping proceedings under Section 32-G and that
its order was bad in law. The order of the Tribunal having not been challenged by the
respondent, it became final and binding on both the parties. A decision, simply
because it may be wrong, would not thereupon become a nullity. It would continue
to bind the parties unless set aside. The effect of the decision on the parties,
therefore, cannot be ignored. In the present case, since the tenant could not complete
his purchase by reason of the proceedings under Section 32-G being dropped, he
cannot now contend that the decision has no legal effect or that the proceedings
under Section 32-G ought to have been completed and, therefore, he should be
- looked upon as a purchaser. (Para 9)

Nago Datru Mahajan v. Yeshodabai Huna Mahajan, (1976) 78 Bom LR 427, referred 1o

R-M/TZ/20455/C

Advocates who appeared in this case
S.V. Deshpande, Pramit Saxena and Suhas, Advocates, for the Appeliant;
'PR. Ramasesh and Ms Promila Chaudhary, Advocates, for the Respondent.

Chronological list of cases cited on page(s)
1. AIR 1986 Bom 408, Bhimrao Tatoba Sawant v. Heramb Anant Patwardhan 276b-¢
2. (1976) 78 Bom LR 427, Nago Dattu Mahajan v. Yeshodabai Huna

Mahajan 277d

ORDER

1. The appellant is the landlord. He has claimed that in a partition
effected in the year 1956 in the joint family of which he was a member, an
area admeasuring 1 acre 19 gunthas out of Revision Survey No. 8 of Village
Kudnoor in Gadhinglaj Taluka came 10 his share. This land is agricultural
land of which the original respondent was a tenant at the material time.

2. On the coming into force of the Bombay Tenancy & Agricultural
Lands Act, 1948, the appeliant filed an application under Section 31(1) read
with Section 29 of the said Act for possession on the ground that he bona

fide required the land for personal cultivation. Although the appellant was a g

minor at the time of the application, he chose to exercise his rights under
Section 31(1). This application was ultimately dismissed by the Mamlatdar
on 29-5-1957 on the ground that under Section 31-B, there is a prohibition
against termination of tenancy if such termination would result in
contravention of the provisions of the Bombay Prevention of Fragmentation

& Consolidation of Holdings Act, 1947. Therefore, by virtue of the h

dismissal of the appellant’s application under Section 31(1), under the

———e
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S . . d_purchaser of
rovisions of Section 32(1), the respondent became a deem(f,
lL)he said land on the postponed—_d'a_‘!.'l;é%S-lQS?, the latter being the date on

which the application of the appellant was dismissed.

3. Thereafter proceedings under Section 32-G were taken for
determination of purchase price. These proceedings, however, were dropped

. by the Agricultural Lands Tribunal on 31-5-1961 on the ground that the
:appellant was then a minor and the tenant could_not purchase the land. The

% tenant did not take any steps to challenge the decision of the Tribunal dated
B :31-5-1961.

4. On 20-10-1964, by Maharashtra Act 39 of 1964, Chapter III-AA was
added in the said Act to confer certain benefils on the members and ex-

.members of the armed forces. Under this Chapter, Section 43-1B provides,
“inter alia, that it shall be lawful for a landlord at any time after

commencement of the said Amendment Act, to terminate the tenancy of any

$ - land and obtain possession thereof, but of so much of such land as will be

sufficient to make the total land up to the ceiling area. Under sub-section (4)
of Section 43-1B, nothing in the Bombay Prevention of Fragmentation &

" Consolidation of Holdings Act, 1947 shall affect the termination of any

tenancy under this Chapter. The “landlord” for the purposes of this Chapter
is defined in Section 43-1A as a person who is, or has ceased to be, a serving
member of the armed forces. The appellant, in the present case, joined the
armed forces on 20-11-1965 after he attained majority on 7-11-1965. He
served on 11-4-1972 a notice terminating_the tenancy of the respondent

application was (allowed by_the Sub-Divisional Officer on 31-3-1975. An
appeal from this order to the Additional Commissioner was dismissed on

of a writ petition which has been allowed by the impugned judgment and
order dated 8-10-1980. Hence, the present appeal. o
</ 5. The short question that requires consideration is whether in view of
the dismissal of the original application filed by the appellam-landlolrd under
Section 31(1) on 29-5-1957, it was open to the appellant to avail of the
provisions of Chapter 1II-AA. Under Section 43-1B, it is provided that
notwithstanding anything contained in the foregoing provisions of this Act,
but subject to the provisions of this section, it shall be lawful _for a landlord
(a member or ex-member of the armed forces) at any time after the
commencement of the Tenancy and Agricultural Lands (Amendment) Agt,
1964 10 terminate the tenancy of any land and obtain possession th;reof in
the manner set out in the section. Section 43-1B, therefore, overrides the
preceding provisions of the said Act. Section 43-1E which forms a part of
Chapter JII-AA, provides as follows: .
“43-1E. Nothing in this Chapter shall apply in relation to land, which
before the commencement of the Tenantyand Agricultural Lands Laws
(Amendment) Act, 1964 is purchased by any tenant under the provisions of
Chapter 111."

25-4-1976. The respondent-tenant thereupon moved the High Court by way \

J

eS

under Section 43-1B(2). In the proceedings which took place thereafter, hisl ;;)fj’g
3
(f

-

v
;
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6. According to the appellant, Section 43-1E will come into operation
only in those cases where there is a completed purchase in favour of the
tenant. It will not protect a tenant who is only a deemed purchaser, but in
respect of whom proceedings under Section 32-G have not been completed.
The appellant therefore contends that as a member of the armed forces, he
can avail of Chapter III-AA and Section 43-1B forming a part thereof, to
terminate the tenancy of the respondent and obtain possession of the said
land. According to the respondent, Section 43-1E will protect him against
Chapter 1II-AA provisions because he has become a deemed purchaser on
29-5-1957. -

7. This issue came up for consideration before a Division Bench of the
Bombay High Court in the case of Bhimrao Tatoba Sawant v. Heramb Anant
Parwardhan'. While considering the scheme of Chapter III-AA, the Bombay
High Court held that Section 43-1E would come into operation only if there
has been, so to say, a completed purchase of the land by the tenant under the
provisions of Chapter III. Tt will not be possible to introduce, while
interpreting that section, the theory of *“deemed purchase” and its
ineffectiveness under certain circumstances. What is material is that the
vested rights flowing from the purchase of the land by the tenant under
Chapter 11 should not be disturbed, If the rights of the tenant as a purchaser
have not been crystallised, the landlord belonging to the armed forces can
claim benefit of the provisions of Chapter III-AA. In the present case, as
Section 32-G proceedings were dropped, the rights of the respondent-tenant
as a purchaser have not been crystallised. The very purpose of introducing
Chapter 1II-AA by the Amending Act of 1964 is to give additional benefits
to those landlords who are members of the armed forces. The High Court has
rightly observed in connection with Chapter 11I-AA as follows:

“All these provisions would be set at naught if we accept the
contention of Shri Bhonsale that under Chapter I1I a tenant would be the
purchaser in every case except where the purchase has become
ineffective under Section 32-G(3) or Section 32-F. It is material to note
that wherever the purchase has become ineffective under these two
provisions, it is the landlord who had a first preference to get possession
of the land. This right has been conferred on the landlord under Section
32-P. What is important is that under that section the landlord, whether
he is'a member of the armed forces or not, is entitled to have his first
preference. It would thus mean that the provisions of Chapter III-AA
could not be implemented to the benefit of the landlord belonging to the
armed forces if we record a finding that prior to the introduction of
Chapter- III-AA on the statute-book the tenant should be held to have
become the owner except under the two contingencies covered by
Sections 32-G(3) and 32-F. In our opinion, the interpretation sought to
be put by Shri Bhonsale on Section 43-1E would take away all the
benefits which the legislature intended to confer on the landlords who

I AIR 1986 Bom 408

6 7 E V.5, CHARATI v. HUSSEIN NHANU JAMADAR 277

have been serving as members of the armed forces. It is material to note
that Section 43-1E uses the words ‘purchase by the ienant’. It appears
that the legislature has purposefully chosen not to use the words
‘deemed to have been purchased by the tenant’ under Chapze.r I1l. The
words ‘purchased by the tenant' will have to be interpreted in such a
manner that the intention of the legislature to give additional beneﬁfs {o
the landlords belonging 1o the armed forces is implemented. '_I'hls is
permissible if there is no violence to the language used by the legislature
and the meaning of the phrase ‘purchased by the tenant’ can be properly
understood as not to cover ‘deemed to have been purchased by the
tenant’.” ' (emphasis ours)
8. The appellant, therefore, in the present case, did not lose his rights -
under Chapter III-AA because the proceedings under Section 32-G had been
dropped, and the tenant remained only a deemed purchaser and could not be:
called a purchaser as contemplated under Section 43-1E.

~¢7 9. It is submitted by the respondent that the Agricultural Lands Tribunal

was not right in dropping proceedings under Section 32-G. Its order of 31-'5-
1961 is bad in law. He relied upon a decision of the Bombay High Count in
the case of Nago Datiu Mahajan v. Yeshodabai Huna Mahajan® where this
Court had held that under Section 31, the landlords have a choice to avail of
one of the two provisions of resumption, namely, either Section 31(1) or
Section 31(3). No landlord can avail of both the provisions. Learned counsel
for the respondent, therefore, contends that in the present case, the appgllant
having exercised his choice under Section 31(1), could not have urged in thc
proceedings under Section 32-G his disability as a minor under Section
31(3). The order of 31-5-1961 of the Agricultural Lands Tribunal, however,
was not challenged by the respondent. The order of 31-5-1961 has become
final and the decision rendered by the Agricultural Lands Tﬁbuqal as
between the appellant and the respondent is binding on both the parties. A_ )Z/
decision, simply because it may be/Wrong/ would not thereupon become a

nullity_ It would continue to bind tHe parties unless set aside, The effect of

the decision of 31-5-1961 on the parties, therefore, cannot be ignored. In the
present case, since the lenant could not complete his purchase by reason of
the proceedings under Section 32-G being dropped, he cannot now comqnd
that the decision has no legal effect or that the proceedings under Section
32-G ought to have been completed and, therefore, he should be looked upon
as a purchaser.

10. The appellant has also drawn our attention to Section 32-F(1A)
under which, if a tenant holding land from a landlord who was a minor has
not been given intimation at the commencement of the Bombay Tenancy and
Agricultural Lands Amendment Act, 1969, but being in possession of the
land on such commencement, is desirous of exercising the right conferred on
him under sub-section (1), he may give such intimation to the landlord and
the Tribunal within a period of two years from the commencement of the

2 (1976) 78 Bom LR 427 o6
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L% Act. Therefore, the tenant was given an additional opportunity to give

’ V. _intimation after the commencement of the Amendment Act of 1969, Even

' -\‘his opportunity was not availed of by the tenant. The respondent has thus
ontinued as a tenant. His tenancy can be terminated under Section 43-1B.

; 11. In the premises, the High Court was not right in coming to the

conclusion that the application of the appellant was barred under Section
43-1E. We, therefore, allow this a

ppeal, set_aside the impugned judgment
and order of the High Court and restore the order of the Sub-Divisional
Officer as confirmed by the Additional Commissioner. There will, however, b
be no order as to costs.
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(BEFORE K. RAMASWAMY AND G.T. NANAVATI, JJ.)
U.P. SECRETARIAT U.D.A. ASSOCIATION

c
THROUGH ITS JOINT SECRETARY, G.C. SRIVASTAVA
. AND OTHERS Petitioners;
' Versus
STATE OF U.P. AND OTHERS Respondents. =
i SLP (C) No. 25086 of 1996', decided on January 27, 1997 d E
A. Service Law — Seniority — Criteria — Length of service — Seniority
from the date of officiation on temporary appointment/promotion — Non-
permissibility, except when appointment is made in accordance with rules
B. Service Law — Promotion — Quota rule — Breach — When neot i
inferable — Inaction to fill up vacan

cies by direct recruitment and appointment

€s on such posts made — Breach of quota, &

, held, not inferable — Hence, promotees’ claim for grant of promotion from the

_’ date of promotion rejected — Further heid, they are entitled to seniority
according to their fitment under quota-rota rule — Seniority — Inter se —
Direct recruits and promotees — Quota rule — If breached when promotees
appointed on vacancies meant for direct recruits when direct recruitment not
taking place '

Held :

in officiating capacity of promote

f
Merely because temporary appointment or promotion came to be made,

seniority cannot be counted from the date of officiation except when the appointment
was made in accordance with rules.

)
Though appointment is temporary, if it was

~ made in accordance with rules and to a substantive vacancy, seniority will be
counted from the date of temporary promotion. Necessarily, the quota and rota
require to be maintained so as 1o give effect 1o the object envisaged under the rules.
Mere inaction cannot be made the ground to contend that the quota rule was broken
down. It is not in dispute that appointments have been made in officiating capacity
against the vacancies reserved for direct recruitment though no recruitment had
taken place. They are not according to the rules and within the quota. Direct
recruitment is to be treated from the date on which a candidate actually joined the
service, though vacancies did exist prior to that. As a consequence, the promotees
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Reg{Adm-TVS Kshir-HA - / [ 3 : Daied: 2, May 2007
RECUGRUS BRANCH (ADM-1V]
,
LS WY Foa'e 8% 4 e e tieTe AT ey FORE RN W ALY Fy "N o4 T
EEVIEW GR PONTING AU HO DOAL
i. Please vaf’ DG AR Order No Ree( Adm-1Vy5 Ksiur-UDAS dated 26 Oet 2002,
3. T As per Fara 4 of zbove DGAR order, case for refeniion at HQ DGAR in respect of Sint Surendra

;'-;sh;;; H A of L1 A0 Is required o be reviewsd every van on ibe basis of raedical documsnds condition

FooFlence, 0§ Case 108 TevVIeW Was Iolds Ot 20600 as per avove DUAK order. But
fite review was ngid up in view of i pmunm Conteirpi Petition No TI(SH) 2006 before Guwahati
Tigh Court (Shilluing Benchy  Since, the contempt peiition of the indl has bean dismissed by the
Hoivbic Courl oin 28 May 20035 thereby 1;:1101:..1[.9 above DGAR order.  the case ior retention at

i1 DG AR of above mdi 18 13 qum 1o bu reviewed afvesly in ihe light of above IDGAR order.

3. in view of above, you are requested io instr i 10 submit latest docus for med freammeni of his
{ather by /a\, Jun 2007 witheut {ail for our futther action,

4. ifhe veqd docus are noi submitied by the indl on due daig, nis case for review widl be processad
0 the competent auth ireating that the indl is unable to subwit the docus.

3. Piease cordinm receipt.
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REVIEW OF POSTING AT O DiGAR

1. Ref Rec Br (Adm 1V) ION No.Rec (Adam-1V VS, Ksiir-i 1 A 9% daied 31 NMay, 2007

addizssed 1o this Branch and copy io you and Law Branch.

i In terms of para (3) of Rec Br ION quoted under ref, vou are requested o insiruct

Syt Surendra Kshir, HA of vour branch 1o submii the latest docuiments for medical treatiend

3F his father by 12 June, 2007 without fail and forward the same direct (0 Reée Branch {Adm TV)
on the stipuiated date which i urgently required in the light of the circumstances as stated in
e ibid TON for their necessary action under intimation to this branch and Law branch of ihis
e, ' i
{i
Picase accord priorily. ih
LT
/ -\ -
{ M S Malara)
Dy Comdl

SO-2(E8T)

e

Copy to ! >
1. Record Branch {Adin ~Iv) _for info w.r.b. your 177N No. quoted under
reference as stated i para 1 above please.
2. Law Branch -for informaton pieise.
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THE HON’BLE CENTRAL ADMINISTRATIVE TRIBUNAL
GUWAHATI BENCH, GUWAHATI

OA NO. 152/2007

Shri Surendra Kshir

.......... Applicant
Versus
"Union of India & Others

e Respondents.

WRITTEN STATEMENT FILED BY THE RESPONDENTS

1. That the respondents have received copy of OA and gone through the same and
understood the contentions made thereof. Save and except the statements, which are
not specifically admitted herein below, all other averments and contention may be

deemed to be denied.

2. Before adverting parawise reply of the OA the respondents for easy
understanding of the case briefly state facts of the case, which may be treated as a part
of the Written Statement.
That in the Assam Rifles, civilian clerks were being appointed in two distinct
—_—
cadres i.e., DGAR cadre and unit cadre. The terms and conditions of employment in
[ S——— “"’—'—_“
both cadres are entirely dlfferent as the two cadres are governed by separate
Recruitment,and_Promotion Rulei. That the subject applicant in the instant application
was appointed in Jun 1988 as T DA in Unit Cadre of Assam Rifles. That in the
appointment letter No. A/L-A/17/1U211 dated 03-06-1988 and order No. A/1-A/89
dated 21 Jun 1989 it is clearly stated that the applicant was liable to be posted where

ever Assam Rifles umt are 1 located in India. Thereafter, on compassionate ground he

was attached with HQ DGAR w.e.f, 05 May 95. On completion of his normal tenure
when the individual was posted to 20 Assam Rifles, he applied for absorption in the

DGAR Cadre. The application for permanent absorption was duly considered and
rejectcd since during the year 1989 Ministry of Home Affairs has @d‘ed to

@ the entire mlmstenal post held by c1v1han That those c1v111ans

A e e+ s
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who did not opt for combatisation were to contmue in the ¢ cwxhan posts Wthh deem to

continue as personal to them unt11 Téqp rannuation under the existing conditions of
service. Being dlssatlsﬁed w1th ‘the rejection of his application and his transfer to unit
(his cadre vacancy), the individual filed an application OA No. 334/99 before CAT,
e
Guwahati Bench challenging the rejection of his apphcatlon for absorption in the
DGAR cadre. The CAT, Guwahatl Bench on merit dxsmlssed the application of the
individual vide order dated 04-04-2001 holding, _

“It is for the administration to appreciate the balancing factors and take the

appropriate decision; in the decision making process there is likely hood of
impreciseness in the margin of appreciation for which there should be some room for
play within the joints. On consideration of all aspects of the matter, we do not find any
illegality and or abuse misuse of the discretionary power by the Respondent. We also
could not discern any arbitrariness in decision making process of the Respondents in

absorbing the aforementioned three individual officers in the DGAR........".

3. Being aggrieved, the individual challenged the CAT, Guwahati order by filing
a writ petition No. 3326/2001 renumbered as WP(C) No. 143(SH)/2002 at Gauhati
High Court, Shillong Bench. The matter was disposed of on 19.07.2005 wherein the

Hon’ble High Court directed the DGAR to Ppass afresh appropriate order in the matter !
within a period of two months from the date of : ;eca}_)t of the order. Accordingly, H
impugned order dated 26.10.2005 was passed by the Director General Assam Rifles in
deference to the Hon’ble High court order dated 19.07.2005 wherein the individual
was permitted to continue to be posted at Shillong to attend to his ailing father. It was
further directed by the DGAR that his posting to DGAR will be reviewed on yeatly
basis from the date of issue of the order and a decision regarding his further retention
at Shillong or otherwise will be taken on the basis of medical documents/condition of
his father.

4, Aggrieved by the DGAR order dated 26.10.2005, the petitioner filed a
contempt petition No. 11(SH)/2006 against Secretary Home and DGAR alleging non
compliance of High Court order dated 19.07.2005 in WP(C) No. 143(SH)/2002. On
12.06.2006, the Hon’ble High Court issued notice to the answering respondents
returnable in 04 weeks. The respondents filed a detailed Affidavit, a certified true copy
thereof .is placed as Annexure-R/1 to this affidavit. The Hon’ble High Court having

perused the same was satisfied that the authorities have complied with the order and
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the directions issued by the court in the writ petition. The said contempt case came uft
for final hearing on 28.05.2007 and Division Bench of Gauhati High Court, Shillong

Bench closed the contempt case by holding that the same was not maintainable.

A true copy of notice dated 12.06.2006 is attached
herewith and marked as ANNEXURE - R/l to this

written statement.

A.true copy of letter No. A/I-A/17/11/211 dated 03-06-
1988 is attached herewith ahd marked as ANNEXURE -
R/2 to this written statement.

A true copy of order No. A/1-A/89 dated 21 Jun 1989 is
aftached herewith and marked as ANNEXURE - R/3 to
this written statement.

It is stated that based on conditional order of DGAR dated 26-10-2005 thg
individual was asked to submit medical documents in respect of his ailing father on

expiry of 01 year of service in DGAR. But in spite of repeated reminders individual

MmtlﬁqumﬂeWems Instead lie filed the instant Ongmal

Appllcatlon No. 152/2007 for absorptlon in the DGAR cadre and obtained stay vide §

| CAT, Guwahati bench interim order dated 13.06.2007 wherein it has been directed

that the applicant shall not be disturbed from his present place of posting till the next

returnable date.
p———————

Preliminary Obijection:

5. " That Shri Surendra Kshir, UDA (now HA), the applicant in the subject case

has no legal right to transfer to the DGAR cadre having been recruited and appointed
against the Unit cadre civil appointment in Assam Rifles since the two cadres arp

distinct and governed by separate Rules for Recruitment, appointment and promotion.

(a) Because the OA No. 334/99 earlier filed by the applicant in the
Hon’ble CAT, Guwahati Bench already stood. dismissed vide order dated
04.04.2001 on merit and no new facts have been placedv on record giving fresh

cause of action to the Applicant.

(b)  Because the Applicant challenged the aforesaid Hon’ble CAT,
Guwahati Bench order dated 04.04.2001 in the High Court. And in deference
to the Hon’ble Gauhati High Court, Shillong Bench order dated 19.07.2005 in
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WP(C) No. 143(SH)/2002, an order was passed by the DGAR on 26.10.2005
wherein it was directed that the applicant be permitted to continue to be posted
at Shillong to attend to his ailing father. It was further directed by the DGAR
that his posting to DGAR will be reviewed on yearly basis from the date of
issue of the order and a decision regarding his further retention at Shillong or
otherwise will be taken on the basis of medical documents/ condition of his
father. That no medical documents in respect of his allegedly ailing father has

been submitted by the applicant.

(c)  Because of the contempt petition No. 11(SH)/2006 arising out of

WP(C) No. '143(SH)/2002 has been closed vide order dated 28.05.2007
wherein the Division Bench of Gauhati High Court, Shillong Bench held that

the same was not maintainable.

(d)  Because there is no provision to absorb a unit cadre civilian to DGAR
cadre as the DGAR has ruled 01-1t- ény filrther ébsorption of civilians in the
DGAR cadre. In this connection reliance may be placed on U.P. Vs.
Gobardhan Lal - 2004(11) SSC 402 wherein it was held that an employee
cannot continue in one place indefinitely and transfer is inherent in service
conditions unless contra to that is included in the conditions. The employee can
file representation agéinst the transfer to be decided by higher authorities for
redressal, if needed. So far the official status such as seniority, scale of pay and
secured emoluments are not  affected adversely, the employee cannot quarrel
against his transfer orders. No legally enforced rights are available to the
employee except in cases of proved mala fide transfer orders.-

In this regard reliance may also be placed on the Hon’ble Apex Court
Judgment pronounced in J K Bansal, Major General Vs. Union of India and
Others, reported in 2005(7) SCC 227.

(¢)  Because of non submission of medical documents by the applicant in
respect of his ailing father on expiry of 01 year from the DGAR order dated
26.05.2005 which has been upheld by the Division Bench of Gauhati High
Court, Shillong Bench in Contempt petition No. 11(SH)/2006 vide order dated
28.05.2007. ’ '
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3] Because the applicant has been promoted from UDA to Head Assistant

and the said post (HA) is applicable only to unit cadre civilian employees.

Parawise repiy:

= 6. That in reply to the averments made in Para 1 of the original application, it is

. . sied that there is no legal right vested in the Apphcant to seek directions for

iljsgr)pion to DGAR cadre Further absorptlon of civilians in the DGAR cadre is rule
out based on Govt of India, MHA letter No. A. 27011/44/99-FP.I. dated 19.09.1989
(Annexure-1 of original application refers) since all posts have been combatised.
However, an order was passed by the DGAR on 26.10.2005 in deference to the
Hon’ble High Court order dated 19.07.2005 in WP(C) No. 143(SH)/2002 wherein
the applicant has been permitted to continue to be.posted at Shillong to attend to his
ailing father. It was further directed by the DGAR that his posting to DGAR will be
reviewed on yearly basis from the date of issue of the order and a decision regarding
his further retention at Shillong or otherwise will be taken on the basis of medical
documents/condition of his father. That the said concession ought to have met the
requirement of the applicant in toto in case his only concemn isljl)ook after his ailing

father.

7. That in reply to the statement made in Para 2 and 3 of the original application,
it is s2%&ited that the matter having been already duly considered and decided on
merit by the Hon’ble Tribunal and the Hon’ble High Court has attained finality and
the applicant cannot be allowed to endlessly continue to re -agitate the issue being as

such barred by resjudicata .

8. That with regards to averments made in Para 4.1, 4.2 and 4.3 of the original
application, the humble respondents deny the contention of the applicant except to the
extent supported by the record. It is categorically denied that the applicant has any
right for seeking transfer to a different cadre i.e., DGAR cadre. That the applicant be
put to strict proof in support of the same.

9. That in reply to the averments made in Para 4.4 of the original application, it is

‘1. @k 4ed that the same are false being deliberate misrepresentation to misguide the



Y

Hon’bie Tribunal. That the contention of the applicant that “pursuant to introduction
of the combatisation policy, civilian staff who are Combatised are posted in the Unit
cadre, but in Headquarter combatised persons are not posted, except on temporary

attachment” is totally incorrect and false. It is submitted that the intake of civilian

" clerks both in Headquarter DGAR cadre and Unit cadre is totally stopped due to

_combatisation process of the Assam Rifles, the vacancies arising in Headquarter

DGAR cadre due to wastage on retirement/discharge of civilian clerks are being filled
up by posting of combatant clerks. That the combatants are liable to serve anywhere
on tenure basis. Accordingly, they are transferred out to Units, formation on
completion of their normal tenure in Headquarter DGAR. It is reiterated that the entire
Force has been combatised and the same is not restricted to Units only as being

contended by the applicant.

10.  That in reply to the averments made in Para 4.5 of the original application,‘it is
&iSi=nzed that the applicant had once requested for his attachment with Headquarter
DGAR on compassionate ground while serving with Unit formation (1.e. 20 Assam
Riftes) and the same was accepted. It is categorically denied that any assurance was
given to the applicant for his permanent absorption in Headquarter DGAR cadre as

being contended and the Applicant be put to strict proof thereof.

"11.  That in reply to the averments made in Para 4.6 and 4.7 of the original

ed that the matter stated therein are in the personal knowledge

application, it is(sderet
of the applicant hence, no comment can be offered. However, the applicémt was
attdched to DGAR .on compassionate ground. The representations given by the
applicant were duly considered and the applicant was informed accordingly. It is

submitted that the Applicant is not the only child of his parents, the Applicant’s sole

aim is to avoid duties in hard areas and somehow to ensure permanent service at

Shitlong. The impugned order dated 26.10.2005 having been passed by the
Respondents to facilitate attending to his ailing father, no ground is made out in law to

insist for his permanent transfer to DGAR cadre.

rd

12.  That in reply to the averments made in Para 4.8 of the original application, it is
s%d‘ﬁaythat the application for permanent absorption given by the petitioner was

duly considered and he was informed the reasons why the absorption cannot be done.



13.  That in reply to the averments made in Para 4.9 of the Original Application, it
is - &fosked that the said case were cited by the applicant in OA No. 334/99 as well as

hallalits

" WP(C) No. 143(SH)/2002 and the order dated 26.10.2005 passed by the DGAR in

deference to the Hon’ble High Court order dated 19.07.2005 have been found to be
just and legal by the Hon’ble Division Bench of the Gauhati High Court.

14.  That in reply to the averments made in Para 4.10 of the original application, it
is . “seited that due to combatisation of the force as directed by the Ministry of Home
Affairs vide letter No. 27011/44/88.FP.I dated 19 Sep 89(Annexure-1 of the Original
Applicatioﬁ), the DGAR has issued directions that there will be no further absorptions

"in the Headquarters DGAR cadre. That the contention of the applicant that his

application was not considered is false and misleading. The representation of the
applicant was duly considered keeping in view the facts stated in the representation
and the relevant orders on the subject, the DGAR thereafter directed rejection of the
fepresentation. It is further submitted that the acceptance or rejection of
representations submitted by other persons does not confer any right in favour of the
appiicant. Moreso, each case is considered on its peculiar facts, attendant

circumstances.

15.  That in reply to the averments made in Para 4.11 and 4.12 of fhe original
application; the answering respondents beg to offer no comments being matter of
record. However, it is submitted that the decision of Hon’ble CAT was duly complied
with and the representation submitted by the petitioner after riiue consideration was
rejected. The order of the respondents produged as Annexure-9 of the original
application is a reasoned order and gives out the grounds on which the decision of

rejection was based.

16.  That no comments are offered in reply to the averments made in Para 4.13 of

the'briginal application being matter of record.
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17.  That in reply to the averments made in Para 4.14 and 4.15 of the original
application, the answering respondents categorically deny the contention of the
petitioner being false and misstatement of facts. It is reiterated that a speaking order
was passed by the DGAR on 26.10.2005 in deference to the Hon’ble High Court,
Shillong Bench court order dated 19.07.2005 passed in 143(SH)/2002 wherein it was

_ directed that no posts were available for further absorption of any civilian in the

- DGAR cadre due to combatisation of the force and therefore the applicant could not

be permanently absorbed in the DGAR cadre. He further permitted the applicant to
continue to be posted at Shillong to attend to his ailing father. It was further directed
by the DGAR that his posting to DGAR will be reviewed on yearly basis from the date
of issue of the order and a decision regarding his further retention at Shillong or
otherwise will be taken on the basis of medical documents/condition of his father.
That the same was upheld by the Division Bench of Gauhati High Court, Shillong
Bench vide order dated 28-05-2007 in Contempt Petition No. 11(SH)/2006
(Annexure-13 of Original Application) holding “we are of the opinion that the
authorities have complied with the order and direction issued by this Court in the
aforesaid writ petition”. Hence there is no violation of Article 14 and 16 of the

Constitution of India as averred.

18.  That in reply to the averments made in Para 4.16 of the original application, it
is sﬂ’o.ﬁﬁf}ﬁg that the Division Bench of Gauhati High Court, Shillong Bench dismissed
the said Contempt Petition vide its order dated 28.05.2007 by holding that the same

was not maintainable.

19.  That the averments made in Para 4.17 of the original application are repetitive
and has adequately been commented upon in preceding paragraphs 10 and 14 of this
writ statement. It is humbly submitted that the Hon’ble High Court Division Bench
while finding the Contempt Petition No. 11(SH)/2006 non maintainable in no
uncertain terms opined that the authorities have complied with the order and directions
issued by the Court in WP(C) No. 143(SH)/2002. The order having thus attained
finality cannot be endlessly re-agitated. Particularly so when Applicant has no legal
right to seek transfer/ absorption to a different cadre govemed by different rules of

recruitment, appointment and promotion.



20.  That in reply to the averments made in Para 4.18, 4.19 and 4.20 of the original
application, the answering respondent respectfully submit that based on the directions

in DGAR order dated 26.10.2005 (Annexure -12 of the Original Application) the

~applicant was asked to submit medical documents in respect of his ailing father on

expiry of 01 year. Instead he filed Contempt Petition No. 11(SH)/2006 in the Division

.Bench of Gauhati High Court, Shillong Bench which was held to be not maintainable.

Further instead of submitting documents with respect to the medical conditions of his
father, he has filed the instant Original Application. This clearly shows his intentions
to avoid transfer to different/hard area and io stay somehow or the other permanently
at Shillong. That in support of father’s illness the Applicant has failed to substantiate
with medical documents. In spite of repeated reminders he has failed to submit

requisite medical documents.

21.  That the averments made in Para 5.1 to 5.7 of the.Original Application are
repetitive and has adequately been commented upon in preceding paragraphs 6, 10,-14

and 17 of this written statement.

22.  That in reply to the statement made in Paragraphs 6 to 9.2 of the original
application, it is submitted that the application is not bonafide, no ground in law has
been made out by the applicant to establish his right to seek transfer to the DGAR
cadre. The case of the Applicant is barred by the principle of resjudicata and .as such’

liable to be dismissed.

23.  In view of above facts mentioned herein it is humbly prayed that the present

Original Application is not legally sustainable and is liable to be dismissed with cost.

v
-



¥ | b N

VERIFICATON' .

I, Lt Colonel Sameer Salooja s/o Group Captain S C Salooja aged about 39
years by occupation, Govt Service, presently working as Deputy Chief Law Officer in

Headquarter Directorate General Assam Rifles, Shillong — 793011.

v ' That I am the Deputy Chief Law Officer in Headquarter Directorate General
Assam Rifles, Shillong and I have received a copy of the petition, understood its
contents, and I am well acquainted with the facts and circumstances of the case, and

sign this verification on behalf of the respondents.

That the statements made in paragraphs |, 2,5, ¥101&,14% 13 are true to

my knowledge and that in paragraphs .4, ({, 13, j1 6 10!% are matters

derived from records and true to my information and knowledge and the rests are my
submissions before this Hon’ble Central Administrative Tribunal and I signed this

verification this the day of BM Jul 2007, at Shillong,.

Gl —~

Deponent
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Dy Chief Law Officar
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IN'THE GAUHATI HIGH COURT

(THE HIGH COURT OF ASSAM, NAGALAND,

'MEGHALAYA, MANIPUR AND TRIPURA)
SHILLONG BENCH ‘
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12.06.2006
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: DA Na, 152/2007
LA Ro, 152720407,
- R/ri Sussudra Hehity
[ri Surengra Hebhly,
' Anniisaut
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-Versus-
Unian of Indis and Others,
10y . l =
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Court Officer. 0.4 152/200 ‘ *’*Zf ?’:72?‘13
. . g A \ Q i ench
Sri Surendra Kshir e,
Applicant
A - vs-—
Union of India & Others
' Respondents
INDEX
SI.No. Particular : . Annexure | Page
No.
1 Reply to the rejoinder - 1-7
2 Verification - 8
3 Attachment Order dated 11.7.95 Al .19
4 Posting order dated 3.6.99 A2 10-11
5 Order dated 28.5.07 passed by the Hon'ble A3 . 12-15
High Court Shillong Bench in WP
No.11(SH)/06
6 Promotional order dt. 25.8.06 Ad 16-17
7 Certificate dt. 29.8.06 - |AD 18
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Date: | G[;/U ¢ | Manjula Das
" Addl.C.G.S.C.




o g O
‘6 4 :hm, A . g N
t \ “Ontral eyt e
t‘\/ ; /% , Y u’éu "RVG f{,b . ﬂ %
un ! . E

/ Py j? §§§f§

A { > . —

= ié,“:‘ s " =) > hy N‘
BEFORE THE CENTRAL ADMINISTARTIVE JRIBUNAL AFg&E?~

GAUHATI BENCH: GAUHATI ' .
ORIGINAL APPLICATION NO 152 OF 2007 ,/J
Shri Surendra Kshir L Applicant
Versus
Union of India & others L Respondents

In the matter of :-

Reply to Rejoinder submitted by the Applicant.

" The humble Respondents beg to submit the reply as follows:-

1. That the averment made in Para 1 of the Rejoinder Affidavit it is
respectfully submitted that the applicant was given call letter dated 03 Jun 1988

(ANNEXURE R-2 OF WRITTEN STATEMENT REFERS) for post of Lower

Division Assistant in the existing vacancy of Assam Rifles unit. The applicant was
directed to report to 16 Assa.m Rifles at Ghaspani location. It was clear that the
applic?nt was liable to be posted wherever Assam Rifles unit are located in India.
Subsequently his appointment as LDA against 16 Assam Rifles vacancies was

regularised with effect from 20 Jun 1988 vide office communication dated 21 Jun

1989 (ANNEXURE R-3 OF WRITTEN STATEMENT REFERS). He served with

16 Assam Rifles and 20 Assam Rifles for about 07 years in total, before his
attachment with HQ DGAR on 05 May 1995. Thereafter, the applicant was
attached with HQ DGAR on 05 May 1995 vide office communication dated 11 Jul

1995 (ANNEXURE A-1 TO REPLY OF REJOINDER AFFIDAVIT) clearly stating

that he has been attached (not posted in) ‘Against the existing vacancy of Unit’
and after expiry of tenure at HQ DGAR, Shillong (about 4 years), he was posted

to Unit vide office communication dated 03 Jun 1999 (ANNEXURE A-2 TO

REPLY OF REJOINDER AFFIDAVIT). The individual applied for his permanent



ongoing combatisation scheme because he was initially appointed as Unit Cadre

[

P

and not as DGAR cadre, which is totally different and governed by diﬁi%

Recruitment Rules. The applicant was also informed vide office communication
dated 08 Oct 1997 that no absorption has been carried dut due to process of
combatisation of HQ DGAR. Further, as a matter of fact since Oct 19_97, no
" employee of the Assam Rifles Unit Cadre has been permanently absorbed in HQ

DGAR cadre.

It is respectfully submitted that in difference to the Hon'ble Gauhati High

Court Order dated 19 July 2005 passed in WP (C) No. 143 (SH)/2002

(ANNEXURE 11 OF THE OA). While disposing the Writ Petition, the Hon'ble
High Court remitted the matter back to the respondent i.e. the DGAR with
direction to consider and to pass appropriate Order within a period of 02 months

from the date of receipt of the certified copy of the judgement and Order. As per

the directions of the Hon'ble Court the Director General Assam Rifles vide Order

dated 26 Oct 2005 (ANNEXURE 12 OF THE OA) passed afresh detail Order on

the representation of the applicant dated 16 Jun 1999. Director General Assam
Rifles considered the factor of the ill health of the applicant’s father, purely on
humanitarian grounds issued directions that the applicant is permitted to remain
at Shillong to attend his ailing father for one year. The same is subject to review
every year and the decision regarding further retention or otherwise will be taken
on the basis of medical documents/condition of his father. The non submission of
medical documents of his father is a clear cut defiance of the Order passed by

the Respondent authority vide Order dated 26 Oct 2005(ANNEXURE 12 OF OA

THE REFERS). It is respectfully submitted that the applicant has failed to submit

the medical documents of his father despite repeated instructions (ANNEXURE

15 SERIES OF THE OA) the applicant has not yet submitted any medical

prescriptions/documents or detail of treatment of his father, failing to justify his

Direciora ¢ General Liscos Rifla

z/<
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NiHong-793911
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further retention in the HQ DGAR, Shillong, after enjoying a very long Toufe 8 | %SEB

(from 05 May 1995 to till date, almost long 12 years 05 months) in his total 19 .

years of service. S f

It is further submitted that the father of the applicant is a Retired Subedar

Major (Honorary Captain) of the Respondents office and has been drawing

* regularly monthly pension plus relief-in-pension (presently @ 35 %) and medical

allowance in addition to. Therefore, as such he is not dependent to the applicant
for any official purposes. The father of the applicant is entitled to get
indoor/foutdoor facilities of Central Government Hospital/Dispensary under

Central Government Health Scheme. AS A MATTER OF FACT, THE

APPLICANT HAS FAILED TO SUBMIT ANY MEDICAL DOCUMENTS,

DESCRIPTIONS, HOSPITAL RECEIPTS, AND CERTIFICATES FOR SUCH

ALLEGED _LONG MEDICAL TREATMENT DESPITE REPEATED

INSTRUCTIONS TO DO SO.

On 28 May 2007 the Contempt Petition No 11 (SH)/06 filed by the

applicant was closed by the Order of the Hon'ble Division Bench of Gauhati High

Court, Shillong Bench (ANNEXURE A-3 TO REPLY OF REJOINDER

.AFFIDAVIT). While passing the said Order the Hon'ble Division Bench was of

the view that “the view taken by the Respondent authorities leading to pass the
aforesaid Order, we are of the opinion that the authorities havé complied with the
Order and direction issued by this Court in the aforesaid Writ Petition. If the
Petitioner is still aggrieved by the aforesaid Order, he may seek proper remedy
before the appropriate forum, if so advised. But in the facts and the
circumstances of the case, we do not find that the present Contempt Petition is
maintainable. Accordingly, this Contempt Petition stands closed”. The‘contention
of the Petitioner that the Order dated 26 Oct 2005 passed by Respondent
authority is against the spirit of the judgement dated 19 Jul 2005 of the Hon'ble

High Court is unsustainable in the eye of law is categorically denied being false
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the repetition and the same do not call for any reply.

2. That the averments made in Para 2 of the Rejoiﬁder Affidavit it is
réspectﬁully submitted that no absorption had been carried out due to process of
combatisation of HQ DGAR. Further, as a matter of fact, since Oct 1997, no
employee of the Assam Rifles Unit Cadre has been permanently absorbed in the
Headquarters and hence the contention of the application is belied and the same
is denied. The contention of the applicant that the Hon'ble High Court directed
the Réspondents to allow the Petitioner (Applicant) at HQ DGAR is incorrect and
the séme is denied. In this regard it is submitted that in May 2001, the
applicant/Petitioner filed a Writ Petition before the Hon'ble Gauhati High Court,
Gauhati Bench, registered as WP © No 3326/2001, which re-numbered as WP ©
No 143 (SH)/2002 on transfer to Shillong Bench. On 19 Jul 2005 the said Writ

Petition No 143 (SH)/2002 was disposed of by the Hon’ble High Court

(ANNEXURE 11 OF THE OA). While disposing of the Writ Petition, the Hon'ble |

High Court remitted the matter back to the Respondent i.e. DGAR with direction |

to consider and to pass appropriate Order within a period of 02 months from the
date of receipt of the certified copy of the judgement and Order. The Hon'ble
Court had also made it clear that “till such Order is passed by the authority, the
service of the Pétitioner at HQ DGAR, Shillong shall continue®. Accordingly, in
deference to the Hon’ble High Court Order dated 19 Jul 2605, the case of the
applicant has been reconsidered by the Respondent authority under existing
facts and circumstances and in terms of condition of Recruitment Rules of the
applicant. The Respondent éuthority has clearly mentioned in officg/Order dated

26 Oct 2005 (ANNEXURE 12 OF THE OA) that “no posts are available for

further absorption of any civilian in the DGAR cadre” therefore he cannot be
permanently absorbed in the said DGAR cadre which is different with Unit cadre

in all respects. However, considering the ill health of his father and.purely on
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humanitarian grounds, he has been permitted to continue to be posted at]
Shiflong for one year, with further direction that decision regarding his further

retention in the location will be taken on basis of medical documents/condition of

his father. _ ;

In the meanwhile as per the seniority in unit cadre alongwith other similarly
placed employees of the Respondent, the applicant has been promoted to his
higher rank i.e. Head Assistant vide office communication dated 25 Aug

2006(ANNEXURE _A-4 TO REPLY OF REJOINDER AFFIDAVIT), which has

been accepted and the applicant has been drawing regular pay and allowances

under unit cadre pay scale structures. For that effect the applicant has submitted

~an option certificate dated 29 Aug 2006(ANNEXURE A-5 TO REPLY OF

REJOINDER AFFIDAVIT) for fixation of his pay and allowances, stating that “do

hereby elect to continue in the existing scale of pay of my substantive post”, and

his substantive post carries unit cadre vacancy (ANNEXURE A-5 TO REPLY

OF REJOINDER AFFIDAVIT REFERS).

3 That the contents of Para 3 of the rejoinder affidavit are categorically
denied bein’g false and baseless. It is submitted that the applicant was
communicated vide DGAR Ordér dated 26 Oct 2005 (ANNEXURE 12 OF THE
OA) that no posts are available for further absorption of any ciyilian in the DGAR
cadre. Therefore, he cannot be permanéntly absorbed in the said DGAR cadre
which is different with Unit cadre in ali respects, as the civilian clerks are
appointed in two cadres (i.e. DGAR cadre and Unit cadre) in Assam Rifles. The
terms and conditions of employment in both cadres are entirely different. Rest of
the averments in this Para are repetition of earlier Paras and our reply to

averments in Para 1 and 2 supra are reiterated.

4. That in reply to the averments made in Para 4 of the Rejoinder Affidavit, it

is respectfully sTades4 that the contents made in this Para are false and
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the contention of the applicant that ‘the respondent have absorbed other similarly

situéted persons at HQ DGAR, Shiliong’ is totally incorrect and false. In this

regard, it is submitted that the intake of civilian clerks both in HQ DGAR and Unit {

_Cadre is totally stopped due to combatisation process of the Assam Rifles, the

vacancies arising in HQ DGAR cadre due to wastage on retirement/discharge of

civilian clerks

are being filled up by combatant clerks. It is further submitted that

no absorption of civilian clerks has been carried out due to process of

combatisation of HQ DGAR. As a matter of fact, since Oct 1997, no employee of

the Assam Rifles Unit Cadre has been permanently absorbed in HQ DGAR.

5. That the contents of Para 5 of the Rejoinder Affidavit are baseless and

hence the same are denied. It is respectfully submitted that the averments of the

applicant is repetitive and have adequately been commented on Para 1 and 2 of

the Rejoinder

andreplyto a

Affidavit. The averments in this Para are repetition of earlier Paras

verments in Para 1 and 2 supra are reiterated.

6. That the averments made in Para 6 of the Rejoinder Affidavit it is

respectfully suibmitted that the contention of the application is false. He has not

been singled

out in the course of his posting. All the civilian employees of the

Unit Cadre are serving with various units/formations of the Assam Rifles where

as he is servi

hg at HQ DGAR for the past 12 years and 05 months. No injustice

has been meted out to the applicant as has been contended by the applicant. It is

submitted tha
years and 05

that applicant

\s

- 3
DGAR cad re)

does not aris

dated 26 Oct

t the applicant in his total 19 years of service has been enjoyed 12
months of long tenure at Shillong. As such applicant’s contention
is totally discriminated in not considering his case for absorption to
\;:[\Tsms;lbmitted that the question of absorption into DGAR cadre

e and the same has also been communicated to him vide Order

2005. The rest of the averments made in this Para are nothing but
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repetition of earlier averments and reply to rest of the averments in earlier Paras ﬁ‘m

are reiterated.
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7. That in reply to the contents of Paras 7. 8 and 9 are the submissions of ~

the applicant and same do not call for any reply.

8 In view of the facts mentioned herein it is humbly prayed.that the present

Original Application is not legally sustainable and is liable to be dismissed with

cost.

-



General Assam Rifles, Shillong — 793011.

That | am the ...... 3 OD*ME) in Headquarter Director General
Assam Rifles, Shillong and | have received a copy of the petition, -
understood its contents, and | am well acquainted with the facts and
circumstances of the case, and sign this verification on behalf of the
respondents.

That the statement made in paragraphs ...... lf"”‘)é .............
are | true to my knowledge and that in  paragraphs
....... % TN T ... are matters derived from records
and true to my information and knowledge and the rests are my
submission before this Hon'ble Central Administrative Tribunal and |

singed this verification this the day of,....... |'<(rh ..... M&l"cﬁ 2008 , at

Shillong.
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i THE MATYER OF : \
Shri Surendra Kshir, o

Slo Kul Bahadur Chhetr,

Upper Division Clerk,

Office of the Director General, -

Assam Rifies Headguarters,

(Medical Branch), Shilong.

CPetitioner

Versus

1. Shri. V. K. Duggal,
Secretary to the Govt. of India,
Minlstry of Home Alfairs, ; Co
“North Block, New Delni 110011, -~
2. . LUt General Bhopinder Singn,

Director General, Assam Rifles,
Shifleng-110011.

Dirc.. rac e wr SIR Kifls
&r&{i‘wf;mﬂ. "
atlong-70084]
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COPNo. 11(SH)/06 \"’

Tk

_ BEFORE
- THE HON’BLE MR. JUSTICE HN SARMA
THE HON’BLE MR. JUSTICE BP KATAKEY

o

28.05.00]

Heard Mr. HS Thangkhiew, learned counsel for
the petitioner and Mr. S. Shyam, learned CGC appearing
for the Union of India.

Alleging non-compliance of the direction given
in the order dated 19.7.05 by this Court in  writ petition
being WP © No. 143(SH)/02 by the respondents
authority, the present contempt petition under Section
| ' 12 of the Contempt of Courts Act, 1971 has been
| ' initiated by the writ petitioner. In the aforesaid order, the

q],)&ivision Bench of this Court in paragraph 20 directed as

lollows :

‘]Hl l“i

}'l n.{ﬂ

l"é;;.,

<

"However, in the attending facts and circumstances of
he case, we deem it fit and proper to remit the matter back to
the Respondnet No.2 i.e. the Director General, Assam Rifles,
sShillang, Meghalaya. The said authority would consider and
ake an appropriate decision therein, taking into consideration
he observations made above. As the controversy relates (o
the permanent absorption of the petitioner in the office of the
Director General, Assam Rifles, Shillong, it is further order
ﬂhat the Respondent No.2 would pass appropriate order within
a period of two months from the date of receipt of the
Jertiﬁed copy of this judgment and order. The petitioner is
directed to serve a certified copy of this order before the
Respondent No.2 within a period of four weeks from the date
j f passing of this order.

Till such order is passed by the authority, the service
df the petmoncr at Head Quarter, DGAR Slullom, shall
dontinue.” 0T

On receipt of the copy of the present petition, an

hex]

{fidavit-in-opposition on behalf of the respondents has

teen filed. Referring the statements made therein, Mr.

[vs]

hyam, learned CGC submits that the order of this Court
has been complied with and a speaking order was passed

by the concerned authority on 26.10.05. In the said

Y Wl\ Beas |
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LN

G e 1 (@
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order, the respondents authority in-paragraphs'B and 4,

indicated as follows :

“3, Whereas in the Assam Rifles, civilian clerks are
appointed in two cadres i.e., DGAR cadre and unit cadre. The
terms and conditions of employment in both cadres are
entitely different. Further, due to combatisation of the Force,
the civilians staff presently held on the strength of the Force
are continuing to hold the said post as personal to them til
their superannuation. Accordingly, no posts are available for
further absorption of any civilian in the DGAR cadre.
Therefore, Shri Surendra Kshir cannot be permanently
absorbed in the DGAR cadre.

4, Notwithstanding the same, considering the ill health
tof his father, who needs constant attendant care, as advised
by the medical authorities, purely on humanitarian grounds 1,
hereby, direct that the. individual be permitted to continue to
be posted at Shillong 0 attend. to his ailing father for one
year, His posting witl be reviewed every year from the date of
issue of this order and a decision regarding further retention
or otherwise will be taken on the basis of medical
documents/condition of his father.”

* The view taken by the respondents authorities

eading to pass the aforesaid order, we are of the opinion
hat the authorities have complied with the order and
‘rection issued by this Court in the aforesaid writ
etition. If the petitioner is still apgrieved by the
foresaid order, he may seek proper remedy before the
\ppropriate forum, if so advised. But in the facts and
ircumstances of the case, we¢ do not find that tl_w

resent contempt petition is maintainable .

Accordingly, this contempt petition  stands
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 MAHANIDESHALAYA ASSAM RIFLES

e

DIRECTORATE GENERAL ASSAM

- ORBER

4 | Rec(Adm-FV)/Promotion/ g D\ .

-
oy

341 mentioned in_ Appx ‘A 1o-ROI 4/2002:-"

: Datgqjs_h_ﬂlopg, thc_,__

: - 1. . The -fql!dw.ixm-cfﬁj@al‘ staff afe hereby: i:,_ciﬁliq_;.‘*_ét‘i'i-_ly-p?i:‘(')'_ih_c‘)t_c;d_jtq the rank
. cffectefrom date shpyar against each individual subje Y

¢t 16 fulfillmeént of discipline

I s Y AR
RIFLES SHILLONG - 793011 -/

“as showri ‘below with .
and medical criteriaas’

':'Paiiﬁwlﬁqu S

| Present "

‘Date of Promotmn L

Vi e

‘Remarks,. - .

Fimip/Unit

1 Agsistant (UDA) to Head Assistant ™

@

T St Shila Chanda, UDA

TZMGAR -

[ To be promoted wef |
| 01 Jan 2006 in situ.

(b} -

{una

[HQ21 Sect/_

14 AR

To be promoted wef

@1 Jan 2006 in situ.

(©)

] PR A
S s pred vy dreaaty ot

B S RS presar

|ubA - o

HQDGAR | T
(UPAQ) - 10

W R RTAR

3
B o,

@-’t ers
Tt
Lot beE o, Ty

@

o Shu Proganta Mondal (SC),
lopa.

33 AR/

| HQ 21

‘Sector

| Tobe promoféh wef

01 Jan 2006 in situ. |

&hm Besuday Mondal(SC),.
{UDA - -

['ARTCES .
A 01 Jan 2006:in situ.”

~To be promoted wef

O

CUDAC N

Shri Ashok Kumar Das(SC),

3 MGAR.

To be promoted wef

1101 Apr 2006 in situ.

| Hav QU@ NbSh (€l

(B

"T561543 Hav (QIE)
Puran Singh Jhijariya

HQ 25 Seot

To be proino&d wef
01 Aug 2006

(h)

361344 Hav (Clk)
Jagat Singh Sah

4 AR

" | To be promoted wef
| 01 Aug 2006

e M St

1
f

category and do nat fulfill following discipline criteria, will not be pro1
intimation 1o thjs'effect will be given to this Directorate for cancellation of prometion order :-

() . No iéd ink en‘t.ry‘h'aé been incurred during last one year.

-2 In case any of the above individual is involved in a disciplinary case or placed in low Jl;e_dical ‘
noted to the aforesaid rank and. .

(a) An individual should not Thave more than a total of three red ink entries in the _e_u't‘i‘re‘ .
sérvice, including not more than one red ink entry during last five years, o %

et e
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7 lloldmg str of‘ Head Assts & Nb Subs of thc affectcd Umts/.ﬁmls'wﬂl be mme than the anth due
to these piomotlonS' T]]‘e, slr 15 ‘bei Y

HQ IGAR(North)
HQIGAR, (Sputh)
HQ 5 Sector”

HQ 9 Sector ;

HQ 23 Secior
HQ 21 Seétsr-"
HQ 25 8tctor.

4 Assam Rl és

14 Assam Rjﬂes ol

33 Assam. RlﬂCS
2 MGAR 'Z- )
3 MGAR' '

- e
,\‘.

ARTC&S Dlmapur (Na galand)

HQ DGAI{E(L]PAO)

ord 21§ n 1 ach case In case any ‘of; th bov
Recorﬁ Brano]i ﬂus Dlgectorate shaﬂ e appnsed by Sm'gndl w1
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‘ - OPTION CERTIFICATE
i 1. I, under the provision of FR-22 (I) (2) (), read with FR-23 aﬁd Gavt of Indfa
Mjmsuy of ‘Personnel, Public Grigvance and Pension (Dcpari:ment Hf Personnel &
-Tmmng), New Delhi letter No 172/ 88-Esst (Pay—I) dated 23 Mat 1989, do hereby elect 1 toz
}cunumé"ﬁ} thu ems!mg ‘sCalezof pay' it wbstant:ve posi,untﬂ the date of my next
increment. R )
_ ’ 2. ‘The date of my next mcxement is 01 Sep %006 raisin pay to Rs. 3100/— pm.
; 3. 'Fmstmg scfﬂa ot pa pay yRsT 400()-100 600@/- :
~ ? . ' N
‘ L @Low
Signa‘hlte T the individual
- No )
) ' Rank : Head Assistant .
Station : Shillong - Name : Stui, Suresidra Kéhir: 3
Dated : §2 Aug 2006} © Unit :HQDGAR )
COUNTERSIGNED
M 8Joc
aar utfeady
Accounts Officer T Lo
gfe g afre Bam wndres Ak
Unit-Pay and Accounts d‘}ﬁf’m ' :
AT s QETRG
Directorate -Goneral Assem #lis . Noa | . :
A 1030LL J Shillene %6 o S N\
N . 8oI(.a
) agTfgrey wew crtwe
Mrociona. e Genorel Assamy Rifin .
ety - /9301 |
Wheng- 700081 )

e it e



