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" Shri Himanshu Paul -

-Versus-

L Contempt Petition No, QL" of 2010.

| -Original Apphcatlon No 240 of 2007

Union of India and others = = - _

IN THE MATTER OF :-

1985, read with Artlc'ie 215 of the ,C0nst1tjut10n of India.”

INTHE MATTER OF -

days.

' vAn apphca‘uon under sectlon 17 of the A%stratwe Tnbunals Act,

. 1  'Order dated 20. 2 2009 passed by this Hon’ble Trlbunal m Ongmal :
V'Apphcatlon No.240 of 2007 dlrectlng the respondent authorltles to

pr0v1de employment to the apphcant in the department Wlthm 120

ReSp'ondcnté.

© mted Ao B e L.
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IN THE MATTER OF :- —= .Q - »

. Representation dated 19.3.2009 submitted by the petitioher aﬂong

with the certified copy of the aforesaid order dated 20.2:2009 passed
by this Hon’ble Tribunal in Original Application N0.240 of 2007
before the respondent préying, interalia, for his appointment in the

department.

IN THE MATTER OF :-

Order dated 27" July, 2009, passed by the Chjef fost Master
Genefél, Assam Circle, GuWahati, deliberately apd intentionally
declined to comply with the aforesaid order dated 20.2.2009 passed
by this Hon’ble Tribunal in Original Application No.240 of >2007
and, thereby, deliberately ﬁnd intentionallyvput an obstruction in the
justice delivery system and had also lowered the dignity and majesty
of this Hon’ble Tribunal by dismissing and rejecting the order dafed

20.2.2009 passed by this Hon’ble Tribunal directing the 'fespondent

authorities to provide appointment within 120 days from the date of

receipt of thé order. : %

AND —--
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~ INTHE MATTER OF :-- | —— 4 !
Willful ‘disobedienc'c';fa_\r‘id' non-compliance of the aforesaid order

" dated 19.11.2009 passed by this Hon’ble Tribunal in Original

Application No.240 of 2007 for consideration of the case of the

. petitioner for his appointment in the department.

4

AND

"IN THEMATTER OF -

! ,Sh;;iiHimanshu Paul, - B _
“‘ "Son{of late Phani Bhushan Paul (Bx-Group™ D> einl—?léy"r?)'?
. Viil- Karatigram, P.0.-Ronggr, P.S.-Silchar, |

-’ Dlstnct Ca(;ilar, Asggr;'l..

. Pin- 788009.

-Petitioner .
-Versus- L

Shri Monojit Kumar, .
" The Chief Post Master General,

Meghdoot, Assam Circle, Guwahati-1.

--------- Réspbndenft/Contémnor

S | | "~ The humble:-,petiti(‘)n of the

petitioner, above named,

. MOST RESPECTFULLY -—
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L That this application is filed by the petitioner against the willful disobedience and

non-comp]iahce of the order dated 20.2.2009 passed by this Hon’ble Tribunal in Original

Application No.240 of 2007 directing the respondent authorities to consider the matter in

accordance with the directions of this Hon’ble Tribunal and accordingly to provide.

émployment to the petitioner on compassionate ground in the department within 120 days

of the aforesaid order dated 20.2.2009 passed by this Hon’ble Tribunal.

ground vide order dated 4.11.1997 passed by the Assistant Chief Postmaster General

2. ‘That' the petitioner was appointed to the post of the Postman on compassionate -

(Staff), Assam Circle, Guwahati, based on his selection in the meetiﬁg of the Selection

Cofnmittee held on 23.9.97 for appointment to the said post._

¢

" A copy of the aforesaid order dated 4.11.1997 is annexed hgi'etoas

 Annexure-1 of this petition.
L

3. ~ That the service of the petitioner to the post of Postman in the G.C. Cdllege,

Shb-lfost‘ Office, Silchar, ther_eafter, was arbitrary tém}inated vide order dated.26.7.1999

passed by the Assistant Superintendent of Post Offices, North Sub-Diyision,' Silchar.

A copy of the aforesaid order dated 26.7.1999 is annexed hereto as g

Annexure-2 of this petition.

4. That the ——

+
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4. That the petltloner thereafter was temporary engaged m the vacant post of the

~ Postman under the Sub-Postmaster Haﬂong, as per letter dated 7.1.2000 issued by the

Senior Supermtendent of Post Offices, Cachar d1v1s1on Sllchar

A copy of the aforesaid letter dated 7.1.2000 is annexed Ihereto as

Annexure-3 of this petition.

5.  That the service of the petitioner as the Postman under the Sub‘-Postmaster,_
Haflong, theredfter, was arbitrary terminated as per letter dated 9.7.2002 issued by the Sub-

Divisionl Inspector of Post Offices, Haflong.

A copy of the aforesald letter dated 9. 7 2002 is annexed hereto as

Annexure-4 of this petltlon

6. That t'he-peti‘tioner along withf(')thers accordingly under the aforesaid circumstances
filed an Ongmal Apphcatlon No.213 of 2002 and Original Apphcatron No 261 of 2002‘
before this Trlbunal praylng inter-alia for directions to the authorities to provide for
appomtment of the petltloner on: compass1onate ground The aforesaid 0r1g1na1 Apphcatron
No.213 of 2002 and Original Application No.261 of 2002 were dismissed by thls Hon’ble
Tribunal onthe ground of non—availability of vacancies The petitioner thereafter filed a
- writ petltlon be1ng registered as W.P. (© No 8141 of 2002 before the Hon’ble Gauhat1

High Court Guwahat1 wherein materials were produced to show that a large number of

--——- vacancies for
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vacancies for the appointmeht of the petitioner on compassionate ground in the department.

‘Thé Hon’ble Gauhati High Couft, Guwahati, accordingly directed the respondents to

consider the praYer of the petitioner for providing employment on compassionate ground.
The respondents on consideration of the matter turn down the prayer of the petitidner on

the ground of non-availability of 5% quota of vacancies for compassionate -appointmént.

7. - That the petiﬁoner under the aforesaid circumstances filed the Original Application

'No.240 of 2007 before this Hon’ble Tribunal against the rejection of the prayer of the -

petitioner for compz}ssionate appointment allegedly due to non-availability of 5% quota of

vacancies for compassionate appointments.

8. . That this Hon’ble Tribunal, thereafter, on hearing ‘the 'parties vide order
dated 20.2.2009 passed in the aforesaid'Original Application No.240 of 2007 came to a
finding that 5% quota of- vacancies for appointment on compassionate grounds was

introduced for the first time vide Office Memorandum ‘dated 9.10.1998. The petitioner on

- the other hand was appointed on compassionate ground vide order 4.1 1.2007 (Annexure-1),

that is, prior to the aforesaid Office Memorandum dated _9. 10.1998 issued by the 'autho_fities
concefne(i vintroducir;g 5% quota 6f vacancies for appointment on compassionaie gfound. 7
There was aécording]y no such quota.for recruitment on compaésiOnate ground when _the
petitioner wés appointéd on compassionate gro‘uﬁd vid_e order - dated 4.11.1997
(Anne;xure-l‘v) passed by the authoﬁties concerned. It was further hcld' tﬁat fhe Office

Memorandum dated 9.10.1998 is an executive instruction and therefore it was prospective

. in character without any retrospective effect and therefore the noh-avajlabi_lity'of 5% quota

of vacancies for appointment cannot be shown as the reason to deny the compassionate

—_ appointment to
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| aforesald Ofﬁce Memorandum dated 9 10 1998 1ssued by the authorltles concerned and

accordlngly thlS Hon’ble Tribunal after havmg arrived at the aforesaid finding v1de order

_dated 20.2.20()9 passed in 'Ongmal Application No.240 of 2007 was pleased to direct the

respondents't(')' re-cohsider the matter‘in ‘order-to provide an employment on compassionate
ground to the petmoner 1t was further held that a fresh representatron dated 3. 12.2008 of
the petrtloner may not be taken 1nto consrderatlon by the respondents and it should be

remembered by the respondents that the pet1t10ner was unjustly deprived of employment on

v -compassmnate ground which led to rmscamage of Justlce and accordingly d1rected the -

‘ respondents to complete the entire exercise w1thm 120 days from the date of recelpt of the

aforesaid. order dated 20.2. 2009 passed by this Hon’ble Trlbunal

”

A eopy of the aforesaid order dated 20_.2,2009 is annexed hereto as

1

i Annexure-5 of this petition.

9. That the petltloner thereafter submltted a representatron dated 19.3.2009 along with

the certrﬁed copy of the aforesa1d order dated 20.2. 2009 (Annexure 5) passed by this
Hon’ble Trrbunal in Orlgmal Apphcatron No 24(} of 20(}7 before the respondents praylng
1nter-a11a for appointment of the petltloner to the post of the Postman in the department in

comphance to the aforesaid order dated 20.2. 2009

10. Thaté -the re'spondent/contem‘nor on receipt of the aforesaid representation dated

- 19.3. 2009 along W1th the certified copy of the order dated 20.2 2009 (Annexure—S) passed

' by this Hon’ble Tnbunal most 1llegally set in glvrng judgment vide hlS |

. - — vide his order

al}

|

appomtment to the petltloner partlcularly When such vacanmes,are«much”prl‘or“’t’d”the—“
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order No. VIG/S/XXI/2007 dated 27. 7.2009. over the order datead 20.2. 2009t(Annexure-5)mi

passed by this Hon’h_le Tribunal in _Ongmal Apphcatlon No.240 of 2007 and accordingly
- declined 'to eomply With the aforesaid ord’er-.dated 20.2.2009 (AnneXure-S) passed hy this
- Hon’ble Tnbunal dehberately and 1ntentlonally again. holdrng that the pet1t10ner cannot be -
appomted on compassronate ground due to non- avallablhty of 5% quota of vacanc1es for
appointment’ of the petitioner on compassionate ground and thereby -deliberately and
. 1ntent10nally‘put an obstructron in the Justlce dehvery system and that has also lowered the
d1gn1ty and ma_;esty of thlS Hon’ ble Tribunal. |
' A copy of the aforesaid order dated 27.7.2009 is annexed hereto as

Annexure 6 of this petition.

11. That the petrtloner states that the respondent/contemnor has no regard for the
aforesald order dated 20 2. 2009 (Annexure-S) passed by th1s Hon’ble Tnbunal and in order
to restore the_ oonﬁdence of the ht1gant pubhc in the justice delivery s_ystem and under the

facts and circumstances of the case in the interest of justice.

Under the circumstances stated above it is most
humbly prayed that your Lordshlps may be pleased to admrt
this petition, issue notice upon the respondent/ contemnor

. and on hearlng .the parties he pleased to punish the
respondent/ eontem_nor for the’ir' disobedlence and deliberate
non-compliance of the order dated 20.2.20097 (Annexure-S)

‘ pa’ssedr by this Hon{hle Tribunal 1n Original Appl.ication‘
No.240 of 2007, and/or, pass such further and other order(s)
as yonr Lordships may deem fit and‘proper' under the faets

and circumstances of the case in the interest of justice. 5

And for this act of kindness yonr petitioner, as in duty bound, shall: ever pray.
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DRAFT CHARGE

| Laigi before’ the Hon’ble Central Administrative
Tribunal, Guwahati"Bench, for iniﬁatiop of Contempt proceedihgé
é;gainst the confemn’or for willfu} disobedience and deliberate_-non_ .
compliahqe of the order dated l2'0‘h Feﬁruary,_ 2009, passed: in
Original AppIication No.240 of 2007 passed by-this: Ho'n"ble

Central Administrative Tribunal. -
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I, FShn Hlmanshu Paul son of . Iate Pham Bhushan Paul remdent of wvill.-

Karatlgram »P O Rongpur P S Sllchar Cachar district, Assam, aged about 31 yea.rs do '

/‘5

hereby solémnly afﬁrm and say as follows -

1. That *I am the petitioner in the above case and as such: am acqualnted w1th the facts:
and circumst_anceg of the case. ' B

2. Thatg; the féontents of this afﬁdavit and the statements made: ;/ in paragraphs
;‘1,2,3,4,-536,7; and 8 of the above petition are-true to my knowlodge and the rests are my

prayers and ;f;stiibniissiOns before this Hon’ble Tribunal which1 also believe to be true and no

I I

material$ hffé,;been ‘concealed thereon.

And I§1g11 this affidavit this the 20" day of July, 2010 in Guwahati;

Identified by:- - D ONENT |
' Advocaté: B
"Solemhly affirmed and sworn in‘ béfbré ‘me by the

depone'dt who is 1dent1ﬁed by Shri Blpradeep -Deb,

TR v L em T
LT Ty

Advocate, on thls the 20 day of July, 2010 in Guwahat1

-
14

B
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L g DERARYMENT OF POST
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- | - DatedatGuwehah the 454
\.s - Sri Himangshu'Paul
"7 8/0, Late PB.Paul |
- EX.Gr.D, P &T Disp. Silchar
. Subject :—AAppoihfirijent u'nde_r' felay{at.ibh of normal
' orecrditmentrules. o 0 e
" You have been approved for appointment under relaxation of RO
‘ Re_c'rt{:it'rfj’{evﬁlt_;r"__uJIj:éis,_f'h the cadre of Postman /MG:by the Circle; Sele
Committee heldon23.9.97..; - = .l 0
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DEPARTMENT OF POSTS:: INDIA| 1
' : o ' Gmmaw:m Bendh
::q;'a‘ St

OFFICE OF THE ASSTT SUPDT OF POST OFFICES SILCHAR.NORTHrSUB"’EIVN SILCHAR—
788001 ‘

Memo No. B/ K. Roy. | - © Dated, SILCHAR, 26.07.99

In pursuance of the SSP/HO memo No.Bl- 8/Postman/Exam/99 dtd.

16 7. 99 the followmg postmg orders are issued to have 1mmed1ate effect.

Shri Khirodlal Roy, Group ‘D, Kanmganj HO an approved eandldate for

appomtment in Postman cadre and allotted in the unit of the undersigned is posted as Postman G C.
College SO. vrce Shrr Himanshu Paul terminated.

2. Shri Ramchandra Dutta, EDMC, Swastlpally, as approved candidate for
appomtment m Postman cadre is posted as Postman, Rangerkhari SO. Vrce Shrr Lalmohan Dutta

transferred
L ’ o o Sd-/ =
S T ) . " Asstt. Supdt. Of Post Offices,
- o _ North Sub-Division, -
: ' ' SILCHAR.
Copy to :-
1. ‘ The Sr. POstr'naster Silchar
T2 The SPM G.C. College Sllchar ‘ ‘

. The BPM Swast:pal]y, for rehevrng Shn Ramchandra Dutta on oﬂice arrangement
4.5, ‘ ::The Ofﬁcrals concerned.
'I:he_ Sr. Supdt. Of P.O’s, Cachar Divn. Silchar.

7. File No. B’s/Staff .
8. ,The SD PO’s Srlchar South Sub Divn,, Srlchar note to h1s memo No. B2/Staﬂ796
"~ dtd: 26.07. 99. o

Sd/ -
~ Asstt. Supdt. Of ‘Post Offices,
. North Sub-Division, -
SILCHAR. ’
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~ No.BY/H. Paul

| (Tyf)ed . Copy)

DEPARTMENT OF POSTS; INDIA |

TO . I
The Postmaster, *

Haflong MDG,

b

AMWUYQ“L{

-atmy

. ,,4‘%.._,‘:,_,..,_:_% -

i

. @ém‘i?al Admme&‘&r tive Tribunal

‘i %‘%@"@'W TAY

-

273 JUL 7018

PRI UT-

f@waham Rench
T ] mﬁg

~ N.C. Hills, 78880019.

Dated : Haflong, The 9" July/02.

Sub :- Absbfﬁtidﬁ of wait listed candidates approved for compassionate ground.

Ref - D.0"§ No. Bl/Rectt./Relax/Misc. dated. 11/6/02.

R

In pﬁisuahce of D.O’s letter No. and subject mentioned above ioﬁr are requested to

relieifed Sh#i ‘Himanshu Paul, approved candidate working as Postman on this afternoon

positivel'y. L

P
'

Sd/ -

Sub-])msmnal Inspector of Post Off' ices

Haflong Sllb-DlVlSlon,
HAFLONG.:

C,QJLBJ T '&‘L
Tros wﬁ“ﬁ
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: / . .  CENTRAL ADMINISTRATIVE TRIBUNAL, GUWAHATI BENCH
! o GUWAHATI

Original Application No.240 of 2007
Date of Order: This the 20 Day of Fehruary, 2009

~~ HON'BLE MR.MANORANJAN MOHANTY, VICE-CHAIRMAN

1. Sri Himangshu Paul & Others i Central Administrativ™ ripunal |
R $/0- Late Phanibhusan Paul Uy araray
f ._ (Ex-Group- D employee) :
Lo . Vill-Karatigam, P.O.-Rongpur , ' 1
N ' - P.S.-Silcha, Dist-Cachar (Assam) J 2 3 Jut 2010

~ SriBabudhan Dhree i. :
S/0 ~Late Bijoy Kumar Dhree . Guwehati Bench )
P.O.-Pallorband _ ATl g |
DlSl Cachal (Assam) . ﬂ? o M ;

o

N _ ;.Q:‘SHNllotpdl Roy . .
PRI SO -7, 8/0 - Late N.CRoy S
S SR e Gumra Bazar, : 3
e - Y . PO-Kalain - ~ | -
; .. .. Dist-Cachar (Assam) ‘ N

S 4.- " Sri Gopal Ch. Mamasuwdra - . l :
: * . (Ex-Group - D employee ;
' Y . .- WardNo4,P.0-Lala
o . e - Dist-Hailakandi (Assam)
g
E

"‘\\'\““*\:H \ . . |-
P ;, '
o 3.5 __Sri Kajat Das

"y §/0 - Late Suniti Bala Das

% (Ex-Group- D employee
R 3 : x Vill & P.0.-Barkhola
: m.“,‘;—‘{"' & / Dist.-Cachar (Assam)

VR SR By Advoca\e DrJLSarkar, MrB.CPathak, '
IS D MlBPathal\ ‘Petitioners

-Vs-

R IO 1.-~ Wnion.of India
T TR .- Represented by the Secretary,
A S LT Government of India
Ministry of Communications
Department of Posts
Dak Bhawan, Sansad Marg
New Delhi-1

2. The Director General
~+ Department pf posts
. Dak”Bhawan, Sansad Marg

i - . New Delhi-1 “f_
i -
| L >

Vi [ P
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were produced to show that a large number of vacancies were available to

*’§ accommodate the Applicants by providing them with employment on
i
;H ‘ compassxonate grounds. In the said premises, the Honhie Gauhati High
R
. ; j \Q\:\éﬂ"i'"" Couxrt;dlrected the Rcspondents to consider the prayer (of the Applicants)
' i {Ek for ;J?gxowdmg them employment on compassionate ground. On
5}4 ! icon81d~e/1 ation of the malter the Respondents turned down the prayer of -
} E e ..',‘_::Tlhe /:{.p,pllmnts for which they moved the Hon’ ble Gauhati High Court
; ; ‘wuh Comempt Petitions. It is sald that since rhe Respondents passed
i, < orders on the grievances of the Applicants, the Contempt Petitions were
{

dismissed. Chzillenging the said (rejection) orders passed by the

Respondents, the Applicants, however, have jointly filed the present

0.ANo0.240 of 2007 (in this  Tribunal) under Section 19 of the’

Administrative Tribunals Act 1985.

<.

2 Non availability of 5% of direct recruitment quota of vacancies

(meant for providing employment on compassionate ground) has been

shown to he the reason for not providing employment(on compassionate

.= : -

':’» j;,gz
N , 18-
= i 1 ; * .
R ,
x . T" - . ' )
ey 3. The Chief Post Master General o
Y Assam Circle, Meghdoot Bhawan
R - Guwahati-1.
. T
i ' . ) v o
By Mr.G.Baishya, Sv.C.G.S.C. Respondent§
A 2 r.GBaishya, 5i c VES] CmtraIAdmmsﬁtrctl Tiranal
i R < TG
ORDER(ORAL) 1
; 20.02.2009 ] 23 JUL 00
1 4 '
I\fi.R.MOHAI‘.JTY. V.C: | Guwa af:Pﬁ'r(‘h
i | : 'ﬂ"‘”’?«' QA f—;
b When prayer of the Applicants (made in the previous O.A. Nos. 213 ‘
‘ 3 of 2002 & 261 of 2002) 1o get an employment on compassionate ground
P :
i was turned down (on the ground of non availability of vacancies), they
il approached the Hon'ble Gauhati High Court by way of filing Writ ;
) j " Petitions. Before the Hon'hle Gauhati High Court, it is stated, materials

@w&&/\,

:';!
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. ?,’ wground) to the five Applicants of this 0.ANG.240 of 2007, Respondents

NI h:wev placed on record the revised Office Memorandum dated 9" October,
a ?; 1998 (filed as An.neixure-l to the written statement ); in which provision
fél‘ granting'emlﬂoyment on compassionate groﬁnd was limited only to
5% of the direct recruitments vacancies ;as men_tioned'in Para 7 (), (¢)
1L | and (d) of the Revi_sed Scheme (dated 9" October, 1998) for

compassionate appointment.

i 3. 1t is seen that all the Government Servants (of whom the Applicants
- were dependants) died much before aforesaid 09.10. 1998 and, thus,
S | vacancies were available well before 09.10.1998 and as against fhe said
-vacancies all the five Applicants could have heen appointed on

compassionate ground. Law is well settled in the case of A. Manoharan

' ;s. - and Others Vs. Union of India & Others (reported in 2008 (1) SCC (L&S)
i | : .
3 , 870) that the law governing the field on the date of vacancies would
o _ | : s

S prevail and law brought subsequently can not be enforced as against

those vacancies; unless th,e‘ law is enacted retrospeétively. To state in
: ' other words, while filling up the vacanciés, which were existed prior to
the amendmént are necessarily to be filled up as per the un-amended
rules. In Para -25 of the_Jungﬁeﬁt rendered by the Apex Court in the case

of A, Manoharan ( Supra) it has been stated as under:-

: ;. /\0‘{ . ' “25. Furthermore, the Regulations have bheen
LA e T amended only with effect from 11-8-2004. It
S N _ would have a prospective effect. Tt cannot be
E FEA S applied retrospectively, Any vacancy which has

B ] arisen prior to coming into force of the said

amended Regulations must be filled up in terms
of the law as was existing prior thereto(State of
Rajasthan v. R. Dayal 12 SCC para 8.)"

The same view was expressed by the Apex Court in the case of

Y.V.Rangaiah Vs. J. Sreenivasa Rao (reported in 1983) 3 SCC 284; wherein

"‘_ it has been held i’har:“,,
: >

emtral Aﬂfninistrativ&

— e e e

wymare =
23 JUL

Guwahati Bem
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gt \mla;reconsrderatron in the matter 1n orde1 to provrde them an employfnent
s

J’ G

g fc" E

, —20 — | R

e “The vacancies which occurred prior to -the . - &

amended rules would be governed by the old
rules and not by the amended rules.”

-3 It is seen that the revised Scheme dated g October 1998 IS an -

l._ N

executive instructions (therefore prospective in character) ththout any

retrospective effect Thus non availability 5% of the dtrect recrtutment of

A v o 4

quota vacanc'tes could 'not have been shown as a reason to deny the °

o

compassionate ‘appointment to the Applicants of this case ; esne‘cially : '—-..._..s.__, N

. _ , . - ’*ntm Fdmi strat
* when vacancies arose (on the premature death of Govt. Servants) much i Y wrate
_ _ ]

{

pt'tor to 9" October 1998.

BYEEE: pripe

Apphcants) are  hereby remrtted back to the Respondents to gtve

e G
Ll

RN : ARV TIN BRI Ll
‘ n compassron'tte grounu Whrle reconsrdermg the matter, pertammg to

,'-ithe Apphcants fresh teprcsentatron dated 03, 12 2008 of the Apphcants o

€/" ,";"\(‘l w

*need be talten into consrdelatton by the Respondents and that ll should
s. / . Yiel . T UTINT

be remembered by the Respondents that the Apphcants umustly

4

e
deprived of employment on compassronate ground which led. to mis-

carriage of justice in the decision making process Entire exercise should -

LEY

be completed by the Respondcnts thhm 120 days fIOlTl the date of

i et e

receipt of copies of this order. |

L - . e oo

G, With the aforesard observatrons and dnectlons the Original.

Apphcatron N0240 of 2007 along with the MP. 149 of 2008ancl

MPNo 91 of 2007 stand drsposed of’

5 However more deserving cases only could have superseded the ;
R -Gu‘:"."-‘i‘—;ﬁ = SN
. Apphcants and therefore these. mattels (pertammg to the frve T T

~ e

X D2

,mr«.

s J

N ; 23 JuL g1
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in the address given in the O.A. and free coples of tlns ordel be supplied R l

—~2\ -~

Rl

Send copies of this order to the Applicants and the Respondems

to the Advocates appear ing for both partles

e

lfﬂ&.t, £ ‘mf“f T
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(\\)hl'&l' Ay '\H Mf edd YO Tf )dlm.
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MR MOHANTY . \ '

VICE CHNRMAN | * : _

: ] !

b
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o
B “Ti;:* LT ;;
i Q?Ti'lagm ' l‘-l ..{,il__"vfu ’ .
| ‘i
23 Ju 2010 :

Guwnhati B Baench
tl A«T :l. ~. sy 113

;
|
¥
!
{
1
i



—2F -

N F @ N Puf T ) T e Wy

Annanuve - £

v e

nrrﬁdmln‘ﬂtra! aTrsunal
amﬁa t{m“ﬂ? e

Department of Post : India :
Office of the Chief Postmaster General : Assam Circle

Meghdoot Bhawan 4 floor : Guwahati : 781 001 ‘ f 23 JuLmi

T

H
‘] @uwﬁba* Bench

!]Lr| T

\-:m)

NO 1: VIG/5/XX1/2007 Dated 27 JUly 2009

ORDER

> s sare——

L)

In accordance wifh Thé“direcﬁons contained in order dated

K 20.2.';’2009 in f:on_nécﬁon with CAT Guwahati Bench OA No. 240/2007, the
e cdse of the Shri Himangshu Paul has been reconsidered. The brief i'ﬂsfory

of the case is as follows.

’ ~ Brief History

The applicant is @ ~dependant of a former postal empﬁloyee

Shri Phdni Bhushan Paul, Group D, P&T Dispensary, S1lchc1r who died in

“harness on 27.07.95. The case of the applicant was conaidered by the

Circle Selection Committee  and he was approved for appointment in

" Postman cadre on composszonofe grounds in 1997 in response to his

opphconon dated 25.09. 95 under relaxation of normal rules of recruutmenf

Though the applicant was approved for oppocmmen’r owing

fo absence of vacancies in the prescribed quota he could not be

Qppoih?-ed either in 1997 or in subsequent years until owiné to overly long

- lists Qf' approved candidates awailing appointment, the system of
. mainfoining a waiting list was abolished vide Postal Directo;c’re memao no.
24-1/99-SPB-l dated 08.02.2001. The applicant had initially fled q case in
:’rhe CAT vide OA NO. 213 OF 2002 which held that the action ’roken by

. the Deporfmenf was comrect and that the applicant had no case. ThiS

udgemenf was chalienged in the Guwahati High Court by the applicant

' Through WP(C) No. 8141/2002 wherein the High Court directed the Chief

~

colipud b ke
.Tf% W )
M&&N\
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| PMG, Assam vide order daled 27.905 1o consider the case of the

applicant for appointment. The case for appointment was - duly
considered by the Chief PMG, Assam vide his order dated 20.4.2006
wheréin he held that it wos not nossible to now give appointment

considering the existant rules and court rulings on the subject.

| ~The applicant thereupon filed a contempt case vide no.
310/2006 agdainst Chief PMG, Assam for non compliance of orders which

was dismissed vide Guwahati High Court { hereinafter referred to as the

- High Court) order dated 11.4.07 which held that the judgement and order

dated 27.9.05 had duly been complied with. Now the applicants have
once more filed an application in the CAT, Guwahati Bench, in response

to which the direction as referred in Para-1 above has been given. While

-giving direction to reconsider the matter the Tribunal has further directed

fhat the fresh representation dated 3.12.08 of the applicant will also need

" to be taken infovconsidéroﬂon.

One representation that of Sr Himangshu Paul dated

. 19.03.09 has been receivedwherein he-has enclosed the order of the CAT

Guwahati Bench dated 20.2.09 along with annexures. As direcied by the
CAT, | have gone through the representation dated 3.12.08 annexed with
the representation dated 19.03.09. The issues in the representation are

listed briefly and discussed ad-seriatim.

Issues ralsed

Para 1. ~ This is @ matter of record and not disputed.

Para 2. This relates to documents submitted by the applicant in
connection with WP(C) No. 8141/2002. Copy of item XII, "the

— e a——

o i Twet v unal 2 ,

T TPTTHTTES R
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Para 3. |

Para 4

Pcrd 5.

qud.ﬁ.]l.

—2.8-

scheme of 1992 for appeintment on compassionate grounds”
has not been furnished by the applicant. The document that
has been submitted is "the scheme for appointment on
‘compassionate grounds”. which was issued through Postal
Directorate memo No. 14014/6/94- Esh‘(D) dated 09. 10 ]998 in
1998 and not i in 1992 N

The oppllconf hos stated 'rhcn the - voconcy position

could not be shown by the department .presumably in

- connection with WP(C)'No. 8141/2002

The\.opplicom has discussed the findings of the
Guwahati ngh ‘Court presumably with reference to WP(C)
No. 8141 /2002 In this para the applicant hos stated that
_direction has been given by the High Couﬂ to register his
case and consider him for appointment as and when

vacancies arise,

The applicant has stated that the orders of the
Guwahati Hig‘h Court issued on 27.9.05 (in connecﬁon with
WP(C)no. 8141 /2002) were ilegally rejected by the Chaef PMG
vide his order do’red 20.4. 06 |

- The applicant has stated that the order of termination

. o__f appointment that had been given to him was llegal and

that the discontinuation of waiting lists (in accordance with
-Postal Directorate memo no. 24-1/99-SPB-I dated 08.02.2001)

~ was also illegal.

Cenwatidme -

Mamm* Covaraiei p 3

23 JUL 2010
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Para 5.2.

quo‘5.3.

Para 5.4.

Parg é.

'Pér@ 5.5,

g

The applicant has stated that the fact that he had
been offered appointment in GDS post earlier, is no reasén
why he can not once more be offered the same post in

accordance with the orders of the Guwahati High Court.

The applicant has made a reference to a certain porov—

9 wherein he has stated that the plea that voccnéy position

for. direct recruitment was very few . for -compassionate

~ appointment was vague ond evasive, He has also stated that

he has submaﬁed an. oufhenhc document showing that as

many as 3025 voccncnes were available in the department

from 2001 anords.

The applicant has stated Thof' “findings given in para

10" could not be sustained in view of the directions given by
the HigHCourT in its judgement and that these findings need
o be reviewed and reconsidered to comply with the

direction given by the High Court.

- The applicant has stated that the High Court has given

| a positive di(ecﬁo_n to c_cjpgider;his appcintment in Group-C or
D 6r GDS ”posf and not to pds's Q. speaking order or to reject
the case of Thg petitioner since _fhis is a genuihe case and to

be considered genuinely as directed by the High-Court.

The applicant has requested for his immediate

Qppomfmem in view of hlS sufferings.
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The applicant has further elaborated by stating that he
has a meagre source of income and that his family is in dire
straits as there is no other earning membef?g'i. Finally the
obplicon’r has prayed for appointment in any Grqup-c orDor
GDS péét as directed by the High Court. |

- Discussion on issues_ralsed

it is now proposed fo discuss the issues raised in the
represen’rohon dated 3¢ December, 2008. No comments are offered on
para 1 The remommg porogrophs are discussed ad seriatim.
| That ’rhe_obplicom was approved for oppdin’rmen’r on
= '_c'bm'possiono’fe grounds is not disputed considering that the
3 v";'dpbl‘iCOn’r was duly approved for appointment in .the year
997 vide C0O, Guwahati memo No staff/16- MISC/97 dated
: '.-t{if-;,ocs 10.1997

. - The oppﬁliccnf has stated in para 3 that the department
B X - could not show that there was no vacancy within the
.' permissitle  quota wher_ein fhe candidate .cou‘ld be
~appointed. The vacancy posh‘ion‘_.from the year 1995 to fhe

year 2000 in Postman and Group-D cadres for Assam Circle

applicant vide his application dated 25.09.95 had applied
- for the post of Postman. During the period from 1995 fo 2000

fhelre were in c:lll 102 applications considered for appointment
on "compos’sio'no?‘e grounds in Assam. Against this number 63

' cases were approved and 39 cases were rejected., During the

L Centramdmmw airicenal
amﬂ-ﬁ%r- 5 "IETed

L
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‘same period, from the year 1995 to 2000, the total number of

vacancies for compassionate appointment in  Assam

 calculated on the basis of 5% of direct recruitment quola

works out to the numbers as indicofedjbelow.

Pos’rmon 9 vacancies between 1995 to QOOO

Group—D = 9 vacancies beTween 1995 fo 2000.
B aaame WM

This means that oVer a 5 year period , 63 approved
candidates were required to be appointed against 18
vacancies. This was the position in Assam Circle and there is

no reason to believe that the waiting list position in any other

circle was any different.

The claim made by the applicant that there were 3025
vacancies available to him for compassionate appointment
is vague and not suppon‘ed!by facts. Firstly, the figure cited
pertains to the year 2000/2001 and not to the year 1997 when

the opplicont“"Wos approved for appointment. Secondly, the

figure pertains to the entire country, 5% of which works out to

just 151 vacancies for the entire country. The applicant is
completely silent on how r'no'ny applicants in Thve country may
have been waiting for appointment against these 151 posts
when in Assam alone there was a backiog of almost 50
candidates. Thirdly, if for purpoées of argument the figures
‘supplied by the applicant are taken to be authentic and
relevant, , even then the number of vacancies available to
Assam Circle according o the opplic‘ont’s figures was only 34

in }5/-\ cadre, 14 in Postman cadre and 14 in Group-D cadre .




" of outsider vacancies. This 5%

~04 —

As per Postal Directorate meﬁno No. 14014/6/95-Estt(D) dated

26.9.95, the total
compassionate appointment was limited to 5% of the quota

number of vacancies available for

quota was reiterated vide

Diréctorate order No. 14014/6/94-Estt(D) dated 09.10.1998. It

'moy be noted that this 5% quota thus existed eve'n_' before

~ issue of ‘the seminal order on compassionate appointment

issued vide Postal Directorate memo No. 14014/6/94-Estt(D)

dated 09.10.98. Five percent of the vocqncies as shown by

' the applicant works out to 34+ 14+14=62X5% ie. 3.0 0r3

e 3025 vacancies:

v""‘"‘!’“"ﬂ——-—-’-:r-nr o e

- vacancies for compassionate appointment in three cadres

combined. Thus there is a huge gap between the claim that

were available for compassionate

~appointment and the fact that as per the rules in force not

more than 3 vacancies would actually have been availabie.

It may also be noted  that this was the position in 2001 and

- not the position in 'l 997. 1t would appear that the applicant

- has been trying fo show a huge number of vacancies only to

mislead various fora wheréas it is clear from the position in

Assam itself that the number of applicants far exceeded the

number of vacancies actually available.

The applicant has described the direction of the |
- Guwahati High Court in WP(C) No.8141/;’2002. It is clear from

the order of the High Court in Cont. case (C) No. 310/2006,

that its . orders: were duly complied with. The judgeé have
. stated, and | quote “we are therefore of the considered view
that the judgement dated 27.9.2005 has olrecdy been
-comphed with". Tho’f being the position as stated by the High

Bl J——-w_-.._‘;_, —
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|'rself in'its own Judgemem | do not see where There is

The opphcom hos cicumed ’rhot the scheme for
mem

g

'C@ ’fl case (Q]

No. 310/2006 doted n 04 O7_referredlto in

f h|s‘ serwce was 1I|egc1| as wcs the order d:recﬂhg the

onhnucnce of ’rhe womng lists, 1t s beyond the

PRI :'»;; 5 ,5 arg
cppomeen’r in ED ccdre wos a one hme offer Iiml'red to a
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‘The vacancy posifion for compassionate appointment

“in Assdh_'l between the years 1995 and 2000 has already been

ihdico’r‘ed‘ in-para 3 above. Considering that the -applicant

'--":"'hos not substonﬁo’red in his representation with  documents
Jos show what was the basis on which he has omved at 3025
_f'_f“voconcres available for compossnonoie oppoim‘men’r IT is his
f':'_ claim that is-vague., Had ’rhere been a plethora, of vacancies
Cas suggesfed by. the applicant there would have been no
need for govemmem to firstly dispense with the waiting lists
_ for_ ‘compossrono’re appointment and secondly to issue the
- o_ro_er whereby vacancies if not available in one department
".'_V.o\o‘u_ld' be sought for from other departments. Order No.
14014/18/2000-Estt(D) dated 220601 clearly stafes that the
problem of non ovozlobrlrry of voooncses for compossionote
oppom’rmen’r ran right across the Govemment of Indro in all
;,'.':deporrmen’rs Thrs was -why ‘even this order was finally
::f_"fwnhdrown .

-1(

- The oppllcon’r here seeks fo presen’r a fait occomplr

| ovoriob\e to him for compossrono’re oppomfmen’r has been
occepfed by the H|gh Court and Therefore the undersrgned

hos no chorce but to comply wrth the orders of the High

Hrgh Courf order No. 310/2006 dated 11.04.2007 which
c!eorly states Tho'r the orders of the High Court sfand

- complied with.
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declonng that hus claim as to the number of voconcses_

CourT This is far from the case as is evident from Guwahati
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POF055 _. The claim made here that the High Court had given
e 'dfrecﬂon not to pass any speaking order or fo reject the case
of the petitioner is far from the truth. | have gone through the
judgement dated 27.09.05 and find no such direction. The

cloim' made by the applicant is therefore a complete

misrepresentation of fact.

Fe‘bruor_\,_/ 28 1995 in the case of Life Insurance Corporation of
India Vrs Mrs Asha RQI’Y"‘.hOF‘!dFO Ambedkar and others [J1
1994(2) SC 183] that the High Courts and Administrative

\

Y

Tnbuncls can not give direction far appointment of a person
v;on compassionate  grounds but  can merely direct
_ consideration of the claim for such oppoimmem! | do not

beheve that the High Court was unaware of this position, in

view of which the claim made by the applicant is completely

without basis.

. Poro_zfs.é. In Para -;6' and 7 the applicant has made a reference to
| - his circumstances wherein he has indicated that he is living in
dire straits and that he is in great need of the appointment as

sought for. | am compelled to make reference to the

, B judgement of the Supreme Court datec muy 4 1794 in the
' L | case of Umesh Kumaor Nagpal Vrs State of Haryana and
others [JT 1994(3) SC 525) which laid down that
o .‘ 'compossaonote opoomfmem‘ ~cnnot be” granted after lapse
o, | of a reasonable penod and it is not @ vesiew ..ght, which can

" be exercused at any time in future. The fact that the family

has been able to manage over a length of fime clearly shows

vt T
Contra: Admin.r |, Ty . 10 -
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'-tho’r the immediofe need has been met in other ways.

e ‘Keepina the views of the Supreme Court in mind, | am not in

a positic 1o accept the claim that the immedialie needs of

the applicant have not been met olmost 15 years after the

L L - death of his father.

[ L

B Conclbsion :

The following is clear from the above discussion.

-= BRI 1. That the quota for compassionate appointment between the
! . T ‘,yeor 1995 and 1998 was govemed by Postal Directorate order

No. 14014/6/95-Estt(D) dated 26.09.1995 under which the
 -quota for oppoihfmenf on compassionate grounds was
- limited to 5%.

.-;3"TVHCIT ihe 3025 vacancies shown by the opphccmt as being
~‘.ﬁ}ovalloble o him for composmonote cppomtment was nof

f‘:»ccfucxlly ovoﬂoble for the purpose.

~

. That the numbé'r of vacanties available for compassionate

appointment in Assam between the years 1997 when the

* ! o . applicant was approved for appoiniment fo the year 2001
' | - when the system of having woiﬁng'h’sts|wcs dispensed with
, was far less than the number of candidates approved for
" appoeintment on compassionate grounds.

: N 4. That there has been no infraction of orders as contained in
. Guwahati High Court case No. 8141/2002 & 425/2003 dated
270905 |

o 5 fThoT there is no scope for appointing him as-GDS today.

i 11
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6. That the scheme for compassionate appointment is for the

purpese of providing immediate refief and thal by no stretch
;la-"- . of 1{he imaginolion can a reguirement be taken 1o be

immediate after aimost 15 years.

In view of the above, it is regretted that the claim for

Oppoinfmc‘ﬁ made by Sri Himangshu Paul through his rd

77 dated 19.03.2009 can not be accepted.
Chief Pestrnaster General

Assam Circle, Guwahati.

o Copy forwarded 1o -
?9‘. ~ shn Himangshu Paul, S/o Late Phani Bhusan Paul, Vill - Karatigram,
« PO~ Rongpur, P.S. - Slichar, Distt- Cachar, Pin - 788 009.

2. The Postmaster General, lerugcrh Region, D|brugcrh for

o

S lnformchon -
© 3.~ The SSPOs., Cachar Division, Silchar for lnformo‘non olong with copy o

. of the applicant concern. He is requested to deliver the letter and P
RN intimate this office office the date of delivery of the letter. ¥
o w4r o Section Officer(Judl), CAT Guwahati Bench, Guwahati w,tt. CAT. N
. . Guwahati Bench order dated 20.02.2009 in OA 240/2007 ~ -
3 5. Staff branch, CO, Guwahati for information. ;
\/‘“‘ @f

(Mongjit Kumar !
For Chlef Postm neral, P
—Assam Circle, Guwahati.
o . . - «quhfy IR
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