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The case of the applicant i 1&1 that the \

* | }  applicant is working as - f m«ﬂ';ﬂ* tant
Y I
‘ { Comyeissionar, Central Ezoise, Whers he
‘.

* ., . = Uy “ ;"1‘
ig serving o the seld copaaty 1*3};:‘ 1GW,

Lruring  Sie tepvire the  appl

PN

grapted the benefit of w:mnption\ ;
. ]‘

it

i Chubwa Tea Patate by daclaring dli
}A i L

get the b»:enem of exemption

. . § e L
amount. of the Centrel Excise duty

Notification dated 08.07.99,) |

EN o o5 ? e -y ‘, b N .
O ameraption was lurwarded to e

3 td r joint
. i ‘
., Commisgionsr {Audit) by the apph

Tant
Respondent No.4 withheld the pade of
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15.5.07

| laim of M/S. Kakejan Tea Bstate.
Tiw Yiat-ﬁpandant No.4 . prefacred a Review
Application hefors Commissioner {Appeal),
vejected, vide orderdated

which  was

31.01.2006 and acticn of the applicant

wasa upheld; The Respondents impugned

memuorandum - of charge sheet dated

© 22/25.09.06 issued to the applicant at the

imstence of  Hesgondert  Ned  for

' sanctioning refund clata of M} 8. Chubwa

Tea Patate,

{ have heard N»L.Chanda learnesd

counsél for the applcant and Mr. G

-

-

Baishya, learaed Hr.C.G8.C. far the‘y"

Reapovidents. Whan the matter came up

fnr hearing, counsel for the Respondants

-

has  submilied that he fke to take

N
instructions, 1ot it be gone,  Post the O
- TN
. s g PN e
matter ont 156,07, .
v . , , N =
jssne nolice on the respondents! =
; W
WVice-Chairman
im So, o — &
. e .
. o ] °
o &

At the request of learned counsel ibr
the vespondents further six weeks time is
granted to the respondents to file written
statement. Post the matter on 31.7.07. .

Vice-Chairman
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| 0.A. No.122 of 2007 I R
Notes of the Registry Date Order of the Tr ‘bugpal -
' . | i !1 | ]
L | 31.7.2007 |  Mr.G.Baishya, learned SrCGSC.
ﬁg 9,» 57( 0% wanted time t9 file reply ‘%taiement. FoTr
. ’ _ weeks time is granted. Pl
4 1’75 #* Post the matter on 30.8/2007. |
vi ce-Chairman
/bb/ H
“ - 30{8.2007 Mr.G.Baishya, learned Sr.0/GS.C. is ‘
Wle wet Q,,‘upﬁ granted three weeks further ﬁm‘?e to file ‘
reply statement. @ "
(2% ’ ‘5 !
199 O Post on 20.9.2007. -
Vice—(i; L irman ' s
C T A
/bb/ _ | | -
7129.07 Cansidering the issue involved in h}e O.A |
Wig ot bl the O.A iis admitted. Four wegks time'i 3 granted }
%—ﬁ to the njspondents to file written statement. |’ }
Tl Post on 8.11.07 for order. | |
Pg | l
08.11.07 Counsel for the appﬁcénti is present.
Written statement has not been filed as yet. (l)n
behalf of the Respondents fouir \T‘veeks time is
ranted to file written statement as a last
wlo wet led. g2 — :
\ chance. Fo i
B i a |
ﬁ;@?t E '
Call this matter on 7. 12.0?. |
| /ﬁ | |
Lm M:em ber(A)
-
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Despite several opportunities given

to the Respondents, no written staternent
. et
has been filed in this case.

Subject to question of laws to be
examined at the time of hearing, this case

is admitted and set for hearing on

21.01.2008. LN

Send copies of this order to all the
Respondents in the addresses given in the
Original Application.

Vice-Ch airmcrz

Member {A)

Mr S.Nath, learned counsel for the Applicant is

present. irh this case no written statement

has been filed by the Respondents. - - -~
The ~ department

production of the‘

disciplinary proceeding records af the '

Respondents

cause

hearing of this case, which is now posted -
to 08.02.2008.
call this matter on 08.02.2008 for

hearing. €1 6, 1y 4 Rugperdd

/M ﬁ@)

Member{A) Vice-Chairman
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08.02.2008 On the prayer learned counsel

appearing for both the parties call this
| : atler on 13.03.2008.

Y, b
PUC* NP TEN @&/_ %ﬁ
WL R e d) | u ,‘_,M \IA ushiram {M.R.Mohanty)

‘-’WUL c"# Tue %%% Member (A) Vice-Chairman
Combrul %UILL% Sonterw, L :
%Rura Z@m N . LT o

. R o | u‘“ “*—“f"\ 113:03.2008 Call this matter on 11.04.2008.

5‘3’, w AL \)qucu\"

Now )M— , W@ (M. R. Hohanty)
! Vice-Chairman
Yo wUNVw ‘&xu%
l ] 04 2008 - Cadll this matter on 04.06.2008.

ootk /\ea\y\NL Wee VoA

 Condr \vi Favow o aaa ) %, | (%
- | &\ | (Khushiram) - (M.R.Moho?

@.D&-OU‘-‘ .
==\ Member (A Vice-Chaim
%*-v'\rx‘ov\ L ,) |

%‘b/.

f
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04062008  On the prayer of Mr M. Chenda
~ learned Counsel appearing for th
Applicant (made in presence of Mr G

Baishya, learned Sr. Standing Counsel fo

 the Union of India), this matter stand:
adjourned to be taken up on 16.06.2008,.

M ] (MR./M\:%L;M

Member (A} Vice-Chairman

L

nkm
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' 16.06.2008 On the prayer of Mr.M.Chanda, leotbed :

counsel appegring for the applicant (made in

0 ‘ ~ Presence of Mr. . Baishya, ' learned Sr.

‘ btandmg (ounsel for the Respondents) this

case sfj:,andsh adjourned to be taken up for

hcanng on 11.08.2008.

ushuam | (M.R.Mohanty)

A
Member(A) : Vice-Chairman
S v
NEREA
9400 - \
— R0 | |
11.08.2008 Mr.M.Chanda, learned counsel
e et . a for. the Applicant and Mr.G.
W SA/W)\M‘\‘ .+ 1. .appeating for the Applicant an I
Sen ' Bmshya learned Sr. Standing Counsel for the
V ‘ Union of India are present. -
O Call this' matter on 15.9.2008 for .
10 '/ : o A 4
hearing. - -’% ¢
M. case s readny . (M.R.Mohanty)
T h"«’mv\é\ \ . V- Vice-Chairman

m = =
-" "),_ - . ..
@\og:c?a’ ' 15.09.2008 On the prayer of Mr.G.Baishyq, learned
Sr. Standing counsel (made in presence of N
| Mr.M.Chandaq, learned counsel appearing for
2 the Applicant), hearing of this casé stands

CM),{ ig \Z&‘g ’\'bY adjourned to be taken up on 12.11.2008.

o
y
—t "2% ' ‘ . g
‘4:'“ 0% (Khushiram) (M.R.@oﬁcnty)
Member (A) Vice-Chairman
/bb/ |

12.11.2008 Mr.M.Chanda, learned counsel

. appearing for the Applicant is present.

- Lase 1e \'m.;w‘a, -On the prayer of Mr?,G.Baishya, learned

- Moot A7/ ~ Sr.Standing Counsel appearing for the

22, - Respondents, call this matter on .
[S- 120" 16.12.2008 for hearing. -
4 /
(S.N.Sfukla )- (M.R.Mohanty)
Member(A). ' Vice-Chairman

;
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0.A.122/07

Mr. M. Chanda, learned counsel
appearing for the Applicant is present. Mr.
G. Baishya, learned Sr. Standing counsel
appearing for the Respondent’s Organization
(Central bxc:se) is also present.

Mr. M. Chanda, Ilearned counsel
appearing for the Applicant states that, MP
No.92 of 08 has been filed by the Applicant to
call for certain records from the custody of
the Respondents. Mr. G. Baishya, learned Sr.
Standing Counsel appearing for
Respondents undertakes to file an objection
to the said M.P.No.92 of U8 in course of the
day. It is stated by Mr.M.Chanda, learned
counsel for the Applicant that copy of the

said written objection to M.P.No.92 of 08 has -,

already been served on him.
in the aforesaid premises, Mr. M.
Chanda, learned counsel appearing for the

the -

i

S

~

Applicant seecks an adjournment to file

rejoinder inM.P.No.92 of 08.
this matter on 20.01,2009.

(S.N.Shukla)
Member{A)

(M.R. Mohanty)
Vice- Chairman
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25.02.2009  Call this matter on 30.03.2009 along
with 0.A.No. 159 DE2008.

(M>R. Mohanty)
Vice- Chairman

| L " 0.A. 122 of 08 |
A . v .« 25.02.2009 Mr. M. Chanda, learned counsel
e -+ ° i appearing for the Applicant prays to list this
_ - +matter during 274 half of April 2009. Mr. G.
N e . Baishya, learned Sr. Standing Counsel
appearing for the Respondents prays that
this matter of 2007 may be listed during
16.03.2009 to 27.03.2009; when the
' D1v1s1on Bench is available. Mr. M. Chanda
. . learned counsel for the Applicant states that
he has got personal difficulty during 2nd &;&'

vE hane M?ﬁ ' of March 2009 and that therefore, this matter

' may not be listed before the Division Bench

/«’% , .during 16.3.2009 to 27.03.2009. Since

;‘Q o ‘({ 09 v , learned counsel appearing or the Applicant is

' in difficulty, this matter may be listed on
21.04.2009. |

(M.R.Mohanty)
Vice- Chairman

i y nd 009 f
We Case (g \% 21.04.2009 Call this matter on 224 June 2 or

SO }\uxfu% ' hearing.

| | (M.R.Mohanty)
p1:06° 0D | | | Vice-Chairman
. - |
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| . 02.06.2009 Cdll this matter on 29.07.2009.
dhe o 3 o
b2 ap, :
: %’?'1 (M.R.Mohanty]
Vice-Chairman
<% /bb/
29.07.2009 On the prayer of learned
~counsel for both the parties, call
this matter on 21.08.2009 for
jk&_ o | hearing.
%’D 54 1S, \w‘\g_ _/:P/
T s ' ' =
Mo~ M.K Chaturvedi)  (M.R.Mohanty)
5 % M¢émber(A) Vice-Chairman
Jr 20 ¢ %‘O@ A
— : /1m/
21.08.2009 On the prayer of the counsei for
,Jtu\ Cese iy \LM/%_ both the parties, call this matter on
Loy kumim,@—\ 7 16.10.2009. M
(G002 =
' (M.R.Mohanty)
: Vice-Chairman
| e fob/
v+ \,\UWW} 16.10.2009 Call this matter on 07.12.2009.
4 207 M.R.Mohantym
Member (A) Vice-Chairmc
2?2 '/").,-0) /lm/
T "t A
- > A S-en- :
% ;7 Z WLE‘:/’L— 07.12.2009 List the matter on 08.01.2010.
(,9;7 ALenved ¢ N
/{;{p/ o5 (Mukesh Kumar Guptalj
: Member (1
S Case A3 Vzeadhy fim/ |
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8.1.2010 Both sides are ad-idem, that instead
of deciding the ciaim iaid in present O.A on
merifs the same be disposed of with
direction fo the Respondents to compiete

Deparimental  proceeding inifiated vide

charge memo dated 250 Se_pfrember 2006
{Annexureé) within a period of three months
from the date of receipt of this order
posifively.
4 e b it is expected that Respondents will
abide by the undertaking as notficed herein

above.

O.A. is accordingly, disposed of.

v - Al contentions raised by the

Appiicant remains unadjudicated and™ |
open to chaiilenge, in case need arises.
b

(Madan Kh _haturvedi)  (Mukesh Kumar Gup
Mefmher (A) ~ Member (1) i
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%1 1 HAR 0D
IN THE CENTRAL fmm:ﬁﬁﬁz TR

Guwaheti Beneh

(An appilication under Seclion 19 of the Adminisuwrative Tribunais Act, 1985)

0. A NolA% — poo7

Shri Himangshu Ranjan Saha
- \
-y O L4
Union of India and QOthers,
] LIST OF DATES AND SYNOPSIS OF THE APPLICATION
Applicant is serving as Asstl. Conunissiones, Central Excise at Tinsukia, F
~where he joined on (7.09.05 from the office of Dibrugarh Central Excise ¢
Comimissioneraie. ' !
10.05.2005- pplicant in his quasi-judicial capacity granted beneiil of _
' 9"":1";‘*:‘11 of contral excise duty to M/S Chubwa Tea Estate in |
-
terms of Govt. notification dated 08.07.99, said exemption was Q
wravoarsmdad b dlan Taded 7 o f A e A3 Tawr $lan SN, T 3
AL CHERATRAL K7 WL ’U t R RN @) umuuauv.uu \ _L \-Ll\:) l}? [N K1~ ﬂ.t}t}u\.ﬁli‘-l-
. H 1.3 k| ' s a o . | ct
25.07.2605- Respondent No. 4 wilhheld the case of reflund passed by the {
applicant (Annexure - I) )
[l ;
1
27.06.2005-  Office of Respondent No, 4 communicated decision of withheld of ‘.
¥
refund ciaim with reason {Annexure- Ii)
16.05.2005- Kespondent No. 4 surprisingly hold M/S Kakajan Tea bstate, P.Q) \ - f
Monaru, Dist- Jorhat, Assam ehﬁlblc for clear of similar nature of o
L S
daim without any objection. (Annexure- III) .
. ' s
03.11.2005-  Respondent No. 4 cleared similar nature of refund claim of M/S \
- . m P T P) -- ra
Kakajan Tea Estate. - {Annexure- 1V)
<

i
awmi
b
ot
&
foun]
o)
‘4 A]

Respondent No. 4 preferred a Review Application before

4 A » 8
1 nmmaoo-:n-nar f Aﬂnaah urhich w rac 1‘&10(“1‘0(‘} vida ardar AdatoA
PiE WINCn WAt 05¢ ¥:a8 Orger 4dateg

tFER A e,

31.01.06 and action of th-e appiicant was upheld.  (Annexure- V)

22/25.09.20006- Impugned Memorandum of charge sheet dated 22/25.09.06
iSB‘ti@u to the auyuuuu at the i instance U.l L\x:byuuth“it ?Vr 5. 4 for
sanctioning refund darm to M/S Chubwa Tea Fsiate.
'_f ’_—————Tnnuuru Vi
15.11.2006- Applicant submﬂted reply addressed to the President of India. '
{Anncxure- VI ~-
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disciplinary mocpedmp can be initiated against a auaqt-mdma]
authority on a mere charge of nuevea ne ausrence and reckiessness

in Pacmna an Ad r'l'wafnrv order. ( Annexure- Vﬂ'ﬂ
2 2WA-  Similar claimg were sa nceHoned kv the same {(ommigsioner in
respect of Ncmpak Tea Estate and Muttdrpo a Estate.

4w wr w4t

3006- Hon'ble CESTAT, Kolkata vide order dated 04.07.06 heid that the

Accictant Fgmﬂ viggioner cannof Aon}r the apphcants of their due

ecied the 2r rounds of revenue. {Armexu.re- A}

.2006- Resvondent No. 4 directed the applicant to dispose of of similar cases

decizsion of Mdn FTGOT AT I USSR Vo 1Y
y\.i GCCision o1 He et v CESTAT. | U—Au WCRUTT- ALY

r S NI o SO, Sy, e s
1CTICC Wid Un&ndi APPﬂLdUUIL

e A

FRAYERS

That the Hon'bie 11‘10111141 be plea::eu. fo deciare the initiation of

.'31::(*111}111::1-}7 ?rnr‘naﬂinge aasnnci- tho anvﬂu‘*ani’ ae i nnfa] an rl wvaid- :ﬂﬂ-ﬂ‘nﬁn
1ga H

LR o o A iThi% ST YRR LT AT T ALK e

and be pleasea sel aside and quash ‘the unpugned memorandum of

shavane Na © Na C 1401 1 /’7'7 /fmgx: J\A v fﬂ"7’35 An&-a.«l 2 /"H‘-'. na ‘)ﬂﬂ&

k_.-.u:u.bca FNGA.

{ Annexure- V1),

Costs of the application.

Anrver nthar rn]-nn‘ ol to urhicrh tha 2
} ES S

it LLIL X LI % L ¥V aiinain L3

Tribunal may deem fit and proper.

Interim order praved for:

Thiring nandency nf r‘hn arnmlicafon ﬂ10 anﬂ}-n nt nraveg fo rk § lowing
A RARIAREy P —ATERLEILF W S paseiTeal iy R2E B o e ANt 1/ Ly LAIT ARSI AT aalpy
interim reliei: -

That the Hon'ble Tribunal be pleased to stay operation of the impugned

RSUS S manmenm AT I" AT 1A If\ﬂ fAanng A 1y IAH’\ i ST
ioraiiaiiii G.I. \..mugeb INQ, T, INO, . 13ViL/ &/ uUUG‘t’iu ¥ f=x/ u.;ucu

22/25.09.2006 (Annexure- V1 till disposal of the original a'onhcatmn

That the Hon'ble Tribunal be ¢ legse"f to direct the res nrmd:-mfc that

- -+

pendency of this Original Application sha ii not be a bar to the

rnc?nnr%onfa to }f\rn‘nﬂo ﬂ‘:o rahaf as nvavnﬂ far

ol EWE .
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CITWAHATI BENCH: CITWAHATI

O.A. No, 122

. Titie of the case

-

Shri Himangshu R 1\un]un Suhi : Applicunt.

Lo o Lo o

/2607

-Yersus-
LUnion of India & Ors. : Respondents
INDEX
i S1. No. | Annexure Particulars . Page No.
L - App" cation ’ 1-i4
2. — i Verificaton -15- :
3. I Copv of the letter dated 25.07.05. I ~)6 -
4 Tr Y PR } 1 44 B T AMY NS N
%, i1 \..UP)( O THC JCTTCT (it L7 .UDWUS. - L—{‘ -
5, 111 Cony of letter dated 16.05.05, 18— 19 .
6. iv’ Copy of leller dated 16.05.05. no-~21,
7. v Copies of the order dated 31.01.06. 22-26
8 121 Copy of the impugned memorandum dated
AR AR AN ARNAYL =Y 7‘2—-32"
22725.09.2006.
'3 Vi rnﬂv of the rnn}v dated 15112004 53-~36,
10, Vill Copy of judgment dated 30.07.2001 of Delhi 2% -2 Q,
T—z’lnl-\ l‘_in*m"‘-
11 X Copies of orders dated 27.02.06.
I { P Py - 59 - 43
SETies)
12, X Covv of the order dated 04.07.06. 44-49%8 i,
i3. X uopv of tne letter dated 22.09.2006 — 't -
1Y — U8 — £2

1S fzﬁ”"‘)w

_ A—éé) ﬂh()m—. |
/6. fn B35 oy
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_Eﬂm-yq;o§107

£35— |37
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Filed By:

A

Advocate
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GUWAHATI BENCH: GUWAHATI

{An application under Section 19 of the Administrative Tribunals Act, 1985)
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Assistant Commissioner,
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T)epartment of Revenue,
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The Chief Commissioner
(entral Fxcise and Customs,

o1 11 L d
amuong £,0110,

~ s

M.G. Road, Shiliong- 793001.

The Comumissioner,

Central Excise, Dibrugarh,

Milan Nagar, Lane ‘F’,

n &R sl di o VW + e TOL ’
£.0- C.R. Building, Dib h- 786003

Appiicani,
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ssued from Llhe oilice of lhe respondent No. 1 vide F. No. C.
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11/27/2006-Ad .V /4725 dated 7?/25_09 2006 (Annexure- V1), where ehy
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some charges of misconduct [Navc ollit gt.u. M &N JuCHEat MATcy
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againsl the a plicant and a disci Jjnary pr oceectmg mere upon has been

proposed to be conducted against the applicant.
2, Jurisdiction of the Tribunai:

The apvlicant declares that the subject matter of this application is well
© within the jurisdiction of this Hon'ble Tribunal,
3.  Limitation;

The applicant further declares that this application is filed within the

limitation prescribed under Seclion- 21 of the Adminisiralive Tribunals

Act’ 1985.
4.  Facis of the case:
41 ~Thai the applicant is a cilizen of India and as such he is entitled {o all tie

rights, protections and privileges as guaranteed under the Constitution of

P Ty

Kxcise department and on the basis of his satisiac-ory pertormance, he was
cv*‘i‘c““.y promoted o the post of Asstt, Commissioner in Croup-A
" service in the Cusioms and Cenlral Excise department on 10.12.2002 and
posted at Dibrugarh, Central Fxcise Commissionerate office on 18.12 2002,
Subsequently, he was transferred to Tinsukia Central Excise Division in
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Ceniral Excise Division the applicant has granted the benefit of exemption
to M/S Chubwa Tea Fstate (Tata Tea Ltd.) P.O- Chubwa Dist- Dibrugarh
lqrvr Anp} oy alin
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Central Excise duiy covering ‘the period from 08.07.5% to 28.02.20
terms of Govt. Notification No. 33/99 C.F. dated 08.07.1999 and vide order

. iR /D}'_‘ IRTL / ACDI_/ Qlil"_)ﬂl\l: 04 datad 100 1.9 2008

¥ I _lué‘.'/ 'y 8 AU LESLATUL AW,

the said order of dedaring eligibility is provisional subject to vutcome of

findings of pre-audit. The said order dated 10.05.2005 was subsequently |
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(ommissioner (Audit) Contral
'Excise. H.Q, Di’t)rugarh wiil a copy io ihe Commissioner, Ceniral Fxcise,
Dibrugarh for information vide letter No. C. No. V (18) 09/REF/ACD/

gggg//lm_gg dated 11.052005 Asain vide loHor No € Na U (18)

Gatec 1LO5.2005. Again vide letter No. C. No. V ¢
S the applicani submiiied the
particulars of the refund file for pre-audit as per the norms fixed in terms
o. C. No. I (30) 4/MCWD/

Ve A NS, XA \\J’U/ / A¥AN.. VY L..'/

Tres 7 YNTIY ¢

QRS-AUDIT/DIiB/03/2678-82 daie
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3. Surprisingly, ihe
Superintendent (Audit Branch) of Dibrugarh Central kxcise

ate, informed the applicant that the Commissioner of

b
"

Ceniral Excise, Dibrugarh is pieased io wiihhold pre-audii ciearance in

respect of the claim of Chubwa Tea Fstate on the ground the said claim

& been filad aftar the peﬁ'm‘ envisaged in the notification No. 33/00.('K
dated (8.07.95 and also cited the reference of the Hon’ ble Supreme Court

case of M/S Ginni Filaments, wherein it is held that exemption

notification has to be read shricily g0 far ag eligihility is concerned and

P

further stated that the ratio of the said judgment of the Hon’ ble Supreme
Court is squarely apphcable to the facts of the refund daim. The applicant

after raceint of the

communication hearing letter No. . No. V
>

e e A



{14) 19/Pre-Audit/DIB/2005/193 dated 27.06.2005 submiticd a dotailed
reply vide letier bearing No. C. No. V (i8) 09/REF/ ACD/20(04/2257
dated 29.06.2005 wherein the applican! given the detailed explanation

paid as per notification No. 33/99 CE dated 08.07.99. It is also relevant to
mention here that the Tata Tea Ltd. vide their letter dated 28.06.05 issued
another reminder to the applicant treating claim of overall interest @ 10 %
per annum which will stand to Rs. 7,84,906/- under such circumstances
the applicant after detail scrutiny of the Tata Tea Ltd. declared the
eligibility for grant of exemption on account of C entral Excise Duty paid

applicant dedared the eligibility for grant of exemption after giving
natural justice to the Assessee i.e. M/S Chubwa Tea Fstate. However, the
the office of the Commissioner of Central Fxci

-

Dibrugarh vide letter bearing No. V

~ LT Ty S ~

(14) 19/ Pre-Audit/DIB/2005/867
dated 25.07.2005 informed the applicant regarding the observation of the

indad that
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{ommissicnerate. Ho
applicant is required to pass an order in merit keeping in view the

aforesaid position of law and requested to ensue that the principle of

it is reievant to mention here that the applicant being Asstt.

Commissioner of the Dibrugarh Central Fxcise Division is required to

-t

noe tha oo  reediog .
pass the order in quasijudicial capacity
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applicanl being fuily satisiied, granted lthe refund to M/S

in ihe eveni oi Appeliaie Conunissioners decision goes in favour oi the

1

That it is stated that althonch the resnandent Na. 4 withheld the cage of

Mo n Tabnt. L5
LEd Ohldie D

-

YV Ui ficant in favour of M/S Chubwa
surprisingly similar nature of case of Jorhat Central Excise Division in

respect of M/S Kakajan Tea Fstate, P.Q Moriani, Dist- Jorhat, Agsam,

hosliie discrimination for ihe reasons besi known loher.

2y -

Copy of ihe leiier daied 16.05.05 and order daied

N FaYoud

11.05 are

enclosed herewith as Annexure- ITI and IV respectively.
Thai it is staied ihal ihe Respondeni No. 4 preferring a review applicaiion
before the Commiissioner, Customs and Central kxcise (Appeals),
Cuwahati against the order of refund passed by ﬂ‘c Applicant in favour of
M/S Chubwa Tea Esiale. However, ihe said Review Appiicaiion has been
rejected by the Commissioner (Appeals), Guwahati vide Order No. 10/CE
(A)/CHY/0s dated 21012008 It i relevant to moenton here that
Comumissioner (Appeais) specificaily held in para 6 and 7 of ihe order thai

the appeal is frivolous and as a result the present case is a misuse of

Ao o ol b

17 Aeka,



Win

e

[}

o tsewy e

the Respondent No. 4 acted in a wrong, nolion Lo harass the appiicant.

Copy of ihe order daied 31.01.06 is enclosed herewiih for kind perusal

of the Hon'ble Court and marked as Annexure- V.

That emrprisingiy, vide the impugned memorandum No. 55/260 issued
er No. F. No. C. 14011/27/2006-Ad. V/4725 dated 22 /25.09.2006, a
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Rule 14 of CC5 {CCA) Rules 1965, whercin some charges have been aileged
against the applicant which runs as follows; -

OF ARTICLES OF CHARCES
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aha, while funcuomng as the Assistant Commissioner -of
‘antral Fycico b Toar r}nri tha pnﬁnA 2004-08 and 200504

AR A ETwL

- o =8 P BN N 41 2180 £
saiiClioned refund daim of Rs. ,10,01,&10 {<o erulg the Permd FigeTin]

8.7.1999 to 28.2.2003) in favour of M/s. Chubwa Tea Estate,

ot iniame of Do 6 £
Provisions o1 poard's Circular No. 627

Shri Saha, even after receipt of direcion from the then

Commicsioner to withh old the pr&armit clearance of the _!._bject
S ¢ - B T e wik - g - - - oot -

P-¥ S o | - g m see - - - 2= - s | PP
Unurta'x =i 'Lne Sairie Un nwuth-wxbe Uasis aifl da sancii Led a

daum or retund amounung to Ks 7752 409,00 (Rupees eventv

saven .31‘11& ﬁfhr twa fhoﬁ‘c;g_nd f(\ r }1
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Excise, Dibrugarh.

Z. By the aforesaid act, the said Shri H.R. Sa ha, Assistant
Commissioner. Central Fxcise, Tinsukia failed to maintain absolute

A 3
uu.t:'.-'xu,y, asvolion ¢

3

Aesder nemd ang
[l i.y WA Sk

¢

3

Ak



I

~}

™ ’ o n 1044 e wa ~n o~ pde £ .2l
L { d L} Ru}&.a, 1901 ay Wik as alt O Wiug

A‘i

insubordination or disobedience to'a lawiul and reasonabie order of

~m e

That on receipt of the impugned memorandum dated 22/25.09.06 stated

above, the applicant immediately submitted a detailed reply’ to the

#]

- * 1‘ ‘“ d -
Yresident of India cn 15.11.2008 wherein the applicant has submitted ir

details about the propriety of his decsion granting eligibility for
exemption in favour of M/S Chubwa Tea Estate in terms of Govt. of
India’s Notification Neo. 33/99.CE dated 08.07.99 and further quoted the

Y 13 \1 AIRL AL AR

otder of joini Conunissioner daied 25.07.05 wherein he has been direcied
to pass an order on refund claim on merit. The applicant also explained

that nitnw r‘nf-rn}n/] conaidnvabian Af tha ~

2 ]
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I.E and afier being {ully saiisfied ihai the period of limiiaiion, passed
necessary order granting eligibility in favour of M/S Chubwa T.E. in
cxercise of power conferred on the applicant under SecHon 23 of the
Ceniral Excise Aci 1944. Ii is periineni io meniion here ihai as per reievani
provision of the Central Excise Act 1944, if the department is aggrieved by
any order passed in the case of claiming refund, the authori rity is at liberty

under Seciion 35 E of Ceniral Excise Aci io prexer an appem before I.he

- Appellate Authority but unforttmatelv in the instant case, at the instance

f Respondent No. 4, the
insiead of availing of the provision of law, has resorted to initiating the

impugned disciplinary proceeding aforesaid against the applicant. As

th tha iocﬂann_q of f"}f’ memarandum of ¢ chay rges Aal-orl 20 /')R N9 04 i

] v i - : ‘4 s 3
mwajafide, motivaied, unfair, arbittary and opposed io the procedure

established by law and hence liable to be set aside and quashed.

otaitn £ At
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espectfully begs to state that the applican
passed the alleged order on refund daim of M/S Chubwa Tea Estate in
exercising his quasi-judicial power vested upon him and as such the

. o . : .
Authority cannot find fault with the applicant even assuming but not

aamlttmg that the order ’pdbbe(.l by me applicant in fdvour of M/S

——— L et X
C hubwa T.E. is not in mnfm'mttv with rules. It may, at best be treated as’
L T TRl L e ea . )

i 1
erronecus dedision made by the applicant in exercise of his quasijudicial

power and does not warrant for initiation of disdplinary proceeding
whatsoever.

It 18 YQi ""“t O "‘"\“ﬁ'L ore t; (53 ‘- ;v.x/ Py S e )

Saxena, the Division Bench of ihe Hon'ble Delhi High Couri has hgid
(C.W. 2710 of 2000 decided on 30.07.2001) that- no disciplinary proceeding
can be initiated against 2 quasijudicial autherity on a mere charge of
alieged negligence and reckiessness in passing an adjudicaiory ordet.
Such proceedings can be initiated only when it is shown that undue -

- . . -
favour in the matter has been done for extrancous consideration by suc

auihoriiy.

The instant case is not even a case of negligence or recklessness and

CFA

- .
s At I n 7T ~ tr ~ r
of unduc favour or extrancous consideration whatsoover but

.

ihe applicani discharged his duiies in conformity wiih ruies only. Even in
spite of that the respondents have initiated the impugned disciplinary
ainst the applicant which is opposed to the settled position

of iaw. As such the action of the e respondents is liable to be declared as

illegal anrd void-ab-intio.

heretn for nerns sal of Hon'hle Court as Annexnre- VIIT,

- it g, Aets.
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icanl are-

allegalions against ihe a

{a) thai the claim of ihe assessee in quesiion was sanciioned by ihe
applicant in violation of the directions contained in letter dated

27 N4 R /Aﬂ-nf\v-nvn_ TN wrhavnler
— A NFRT W WS \mu.h./s LA AR

) whereby it wag infarmad tn tha ai_\phcnn‘-

¥ &4 SALIASL EX R WA A7 laln T RALR
ihat ihe pre-audii clearance of the said claim was wiihheid by ihe
Commissioner of Central bxcise, Dibrugarh on the ground of

.. . <
tivitnbAn 01‘\r;
ALLAIIIRELANLIZE, CIZLILE

{b) ihai ihe raiio of ihe judgmeni of ihe Supreme Couri in ihe case

of M/S Gini Filaments. reported in 2005 (181) ELT-145 was

squaraly anplicahle in the instant claim in question which was not
L1 R I L | 1r .
toliowed by the appiicant.

PR Sk N b P, P B b e I, . PP T SO o PR S S
Bul none of the above slaled allegalions are sustainable. The daim

of the assessee in question is not barred by limitation in terms of the

rules/notification in force and the cage law of M/S Gini Filaments stated
K

P TSCI JU PR R TN N DR SRRy A} R SUU NS S I

apove is auiso 1ot a P}i ‘ub.’t i case of ﬂuﬁ asseessee in guestion inasmiucii

as the eligibility order has since been issued earlier on 10.05.05 making the

ke L
¥ .

assessee eligible to lodge their claim, which the Commissioner was also

P As such the allezabons/charges L
awadaie Oi. A BULL Ui auegaudiis/ uzug S i

are false, concocted, unfounded, malicious, arbitrary and opposed to the

settled nosition of law,

hat the appiicant begs to submit further that similar ciaims were

sanctioned by the Deputy Commissi
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- and rejected the grounds of revenue. The Commissioner, Ceniral Fxcise,
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Dibr agarh also accepted the said order of the CESTAT with a direction to
this applicant vide order bearing No. C. No. V (30) 77/ Appeals/8156-60
dated 22.09.06 to dispose of siniilar cases as per decision of the Hon'ble
Tribunal. As such the impugned charges alleged against the applicant are
opposed lo the slanding, instructions and hence liable to be sel aside and
quashed

Lﬁ?y of the orders dated 27.02.06 in ihc casc of the Nau 1\ E.

‘That the applicant further begs to submit that the assessee M/S Chubwa

1A nlimhla £ Hor thna lv\n-ry\{vt C 11 A T
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ihe assessee and any furiher delay in graniing ihe benefii would aiiraci
huge amount of interest which the asseessee had already started claiming.
passed by the applicant granting cligibility in favour of
ihe said assessee had aiteady siaried claiming. As such ihe order passed

bv the applicant granting eligibility in favour of the said assessee was not
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paymeni of inieresi ai high raie. Though Conunissioner, Dibrugarh knows

+

the matter of interest but she was silent and has'not given any direction to

AL I

issued in favour of M/S Chubwa T.E by the applicant has been ampiy

established when the review application filed by the Respondent No. 4
h
cise (Appeals), Guwahati which

lends support to the action of the applicant. Following this, the
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tiling one OA No. 72 /?ﬂ() which is nendino hefare this Hon ble Tribunal
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hat the impugned memorandum of charges issued-against the applicant
is malafide, vindictive, illegal, concocted, unfair and motivated which

££ i Ter o
th}.'e? ens to atect thc areer "“a PrGSpeCn U.L the R“P Heant a Ki\.l.i rsewy anc
i

as such finding no other aiternative, the applicant is now approaching this
Hon'ble Tribunal for protection of his rights and interests and it is a fit

cagoe far thn Un Thin Tl \rﬂ l-
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torborn wurith and #n -ns-ct{\n‘- tha rightg
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and inieresi of the applicani by declaring ihe aciion of ihe respondenis as

illegal and void-ab-initio and quashing the impugned memorandum of

For that, the applicant has granted eligibility in favour of M/S Chubwa
Taa Estate in the casc of refund claim after oxandning all the rules and
orders in jorce and being fuily satisfied thal lie said assessee is entiiled Lo
get the benefit granted by the applicant, in terms of Govt. of India’s
notification No. 33/99-CE dated 08.07.99 as a quasi-judicial authority.

o1
Ve ppnuam: have been I'EJP(' ted 1 by the \,ODHIDSSIODGI‘ (\AP})?EU.S),

Guwahati vide his order dated 31.01.06 which confirms that there is no

AN/ Aot
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the above mentioned assessee.

For that, the applicant passed the order of eligibility in question, in
exercise of his quasi-judicial power conferred on him under Section 33 of
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and quashed.

Tor that, the acton of the applicnt is in Aconfon:nii:v with the dedsion
rendered by the Hon ble CESTAT, Eastern Zone, Kolkata vide it's order
7\7/1 A-RQQ / T((Tf l'}ﬂnk dated 4.0 07 7““6 91\3 r?:raﬁhnn nf ‘ﬂan Rocnondent
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for thai under similar sit iation, the case of the jorhat Central Excise
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caims of M/S Chubwa T.E in the in Instant case on some unsustainabie
g h

20530 dated 27.09.05 but she has withheld the
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posinon ofiaw. As such, the same is Hable to be sot aside and quashed.
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That the applicant declares that he has exhausted all the remedies

available to and there is no other allernative remedy than to file this

Writ Petition or Suit before any Court or any other Authority or any other

Rench of the Tﬂhun'ﬂ rm.mrduur the a1 h}pct matter of this app}iggﬁgn nor

efore anv of them
€107e aily Of uieiiu

prays that Your Lordships be pieased to admit this application, call for the

t
recordc; of the case and issue notice to the respondents to show cause as to
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‘perusal of ihe records and afier hearing ihe pariies on ihe cause or causes

that may 'be shown, be pleased to grant the following relief(s):
| :
That the Hon'ble Tribunal be pleased to declare the initiation of

diccinling nary ﬂwvnnd]rurq against the apﬂh’rn t:

digciplir st the applicant

I T T T ) .
ﬁi“i ve. Plﬁﬁﬁﬁu ﬁei dblutf d.[lu ﬁiuﬂ.bll L“.E mipugiiﬁ\l ﬂleulu[di“lu.ul U.l

charges 1\10 F. No. C. 14011/27/2006-Ad.V/4725 dated 22/25.09.2006

I Annmntﬂn_ VT‘)
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Costs of the application.

Any other reiief (s

) to which the applicant is entitied as the Hon'bie
Tribunal may deem fit and v

Der.

'I'—

interim order prayed {og
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That the Hon'ble Tribunal be pleased to direct the respondents that

f this Original Application shall not be a bar to the

bl o Qb L L R S R L X {4
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Particulare nf tho 1.P.N

L1.C No. 344G 65 2836,
Date of issue : 5.4 . 0T .
Issued from G.P.O, Guwahati
Payable at G.P.O, Guwahati

List of enclocures :

N\



'And 1 sign this verification on this the | 3 day of May 2007.

YERIFICATION

1, Shri mumngfulu Rd_ﬁja_ﬂ am.m, soii of Late Hein Raﬁjan Saha, aged about
56 years, Woﬂdng as Assistant Commissioner, Central kxcise, Tinsukia

[nsmafiy -s

Division, Tineulda, applicant in the instant Original Application, do
}iéféby' Vefi.f;v' that the statlements fade in T d.ragrapn o4 aind 6 {0 12 are
true to my knowliedge and those made in Paragraph 5 are true to my legal

advice and I have not suppreseed any material fact,

/
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GOV, OF INDIA ‘ _
THE COMMISSIONER OF CENTREL EXCISE

DIBRUGARH
Nagar. Lane 'F.P. O.:C. R. Buila(ins, Dibrugarh - 186 003, Assam

o VS O3TR2BT0R T 087 251808 EDLEON cComTa)
CNe... V(14) 19/Pre -Av di{/Dm/zoost/é(Q Date : 25/07/2005
To. .
The Assistant Commissioner,
Central Excise.
n C.R. Building.
g Dibrugarh -|786 003. - -
Sub: Refund claim of Rs. 1,10,61,418.00 in respect of M/s. Chubwa T.E., Pre-Audit -
‘ Regarding.
Please refer to your letter C No. V(18)0%/REF/ACD/2004, dated 29.06.2005, on the subject
mentioned above. ‘ . -
Theissued raise by youin the af‘o?ementioned letter have been examined in this office and the
observations are as under
L ¢ The Hon'ble Apex Court's observations in the case of M/s. Ginni Filament, even though made in
' -{_g'elatlon o & matter ot a 100% EQU, has application in respect of ekemption notifications in generalin so
Ly far as the observations. e.g., that an exemption notification has to be read on its own terms, conditions
therein cannot be ignored, and exemption notification has 10 be read stnctly so far as eligibility is concerned,
cannot be viewed as an order in personany. Besides, similar view had also been taken by the Hon'ble
Apex Court in othelr cases, reported at 1978 (2) ELT J 350 and 1995 (77) ELT 474. Sueh views of the
Hon'ble Apex Couwf cannot be dismissed summarily.
2« Inthe casel ol M/s. Shivdham Industries, reported at 2002 (141) ELT 272, the Tribunal, while
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tation Act, 1963 is reproduced below - _ '
1) ofthe said act provides that, "Subject to the provisions contained in Sections 4 to 24
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" MJs Kakajan Tea Estate, P.O. Mariani, Dist, Jorhat, Assam, bolder of Central. Excise Registration yxvi

. Certificate No. AABCT0602KXMO11 submitted refund claim under the provisions ‘of Notification No.auiaV

* Range Superintendent and submitted his report on 11.12.2004 and also by the, undersigned 'and found to
oneBedi&BediDﬁeta#d4)om380 KV Generator set.

| 33/99.CE dated 8.7.99 from the period 25.7.99 after said to have increased install capacity by gver 25% in.~ic-

terms of Para 2 (b) of the said Notification. And they have)also''submitted, covering ‘documcnts for,. i
pmcm‘mgaddiﬁonalmpchineﬁgaaswellasevaluationrcpqﬂfmnikegistgod(}hagdenginc«.“ C
‘ ' I V“ ' T .*‘;.' i e U’“’- ws",'”“-l' .

The proémemexit and' Mﬁon of additional machineries are duly verified by the concemed

have procured and installed 1) one Excel Vikram Jumbo CTC machine 2) 4 nos. Trinitea CFM machines 3) -
FUNTEIRE 1 ’ e SRR ’
wa, the @ﬁ@#befom the undersigned whethci_ﬁ--" e Y i fot
1) Whether the l’assessea has submitted a statement of duty paid through PLA (Account Current) to.
the jurisdictional Assistant/ Deputy Commissioner by the'7® of the next month in which the
duty has been paid from the Account Curerent. .. .. cver 2 € !
2) The delay ixl submission of claim is hit

FRTIN
RPN

’

[ bybaroflimimﬁminwumcfSoctionllBofcwml
Excise Act 1944. . ‘ ' ‘
3) Whether ovglzmll installed capacity has increased over 25% of installed cupacity.

As for the point[. at Sl. No. 1, it is found that the party has submitied monthly §tzﬁemmt in the form

of RT 12 regularly and the Commissioner (Appeals) and hon’ble Tribunal have treatud 1.8 . valid claim
for refund. -

Further, the submission of statement on duty paid from Account Current is procedural infractions
and benefit of exempti}on cannot be denied for non-observation of such requircments.
 For point 2, the issue regarding delay in submission of refund claim bas been setiled by a number of
decisions of the AppFnate Commissioner as well as by the {Tribunal It has also been clarified that this
exemption benefit has been granted under an independent Notification and does not como under the ambit
of Section 11B and this is substantiate by the following case laws and orders.

2) Shivdham Indusiries (P) Ltd. {2002 (141) ELT 272 (T)}
b) Order No| A-246/Kolkata/2001 in case of Vinay Cement Ltd. |
¢) Order No. A-319-321/Cal/2001 dated 22.05.2001 in tase of K.K. Beverages ®)Ltd. . g

d) O-I-A No. 38/CE(A) Ghy/04 dated 8.4.2004 in case of Ni/s Dufflaghar T.F., M/s Nahotani T.F.
& Ms Tarajulie T.E.
|

PR

Aud all thcs‘l:c appellate orders have been duly accepted by the Hon'ble Commissioner, central
Fxcise, Dibrugath. | :

The Central Board of Excise & Customs, New Delhi, under F.No. 354/B3/90-TRU (Pt-11) dated
06 10.99 has cmeéo‘rically clarified that refunds under Notiﬁcm,ion No. 33/99-CE docs not ntiract the
provisions vuder Séction. 11B and does not prescribe timne limit.

a2
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And asfor the point al ST No. 3, the undersigned is a vevenve officer and not competent enough tn
g0 Into the intt{icaci‘es of manufacluring process, But a Chartered Engineer is technically skilted and has
. made a detailed study om the subject and acepured adequate knowledge on the subject. And i suppont ol
- expertee’s report the following case laws are cited. | ’
A | .

(8) Manigal Textile Mills (P) Lid. {2002 (49) RLT 265 (Guj)}.

(b) Snganesh Texlab Ltd. {2002 (143) ELT 183}

(¢) Panama Chemical Works [1992 (62) ELT.241 (MP)]

id) ;er: Line System (P) Ltd. {1998 (33) ELT 699 (T)}

’ “:”61

T
PN NS .

( KN/
: he Mi'nistxy’s letter F. No. 07/5/2002 - CX6 dated 05.03.03, CBEC Circular No. 772/5/2004 = CX

“dated 21.01 .20?)4 clanify that there is no requirement of increase in eyery sections of a tea fuctory.:Increase

u installed capacity by over 25% of installed capdcity, by addition, of machineries'in any section will puke
them eligible for the-benefit of exewmption in terms of Pacd .2, (b) of the Notification; No 33/99-CL dated

v
- .

et

v PR TER e e At TR Fi
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Since, {3 (Thfec) poi.ntstas stated earlier have been discussed and found Wl the assessee have
fulfilled all conditions. Now,, as -per. Instruction No. 04/2002 dated 12.04.2004 the jusisdictional Assistant/
Deputy Comxxbxissiongr required to make a comparative study.of insjallation of additiopal/:new machineric:

which would fesult jn increase in installed capacity of the unit ag spegified in Clayse,3 (b) of the exemptlion
Notification. | . v.,. .. e

!

I'have; personally verified the installation of additional/ new machinerics in comparison to previous
layout Agrouncii plan and also checked documents for procurement of such machinerics and satisficd that
these additional, machineries are installed and as fors;ngjeggq';ég.ipg@lleq;@pa@ty\by. over,25% 19.duly,

glxbstalxﬁaled by..thg”évalu'a._t.i‘op report of Registered Charteged Engineers” of the pext mvdli in -

Ve
Vois iy 48
ENA T S

R TTIE TN ¢ I st ey,

On the strength of Pams discussed above, { am of the;opinion that the ussessee has: fulfilled tho
conditions laid down at Para 2 ib) of the exemption Notification No. 33/99-CE duled 8.7.99 and eligible for

exemption wie.f. 25.07.99 which is the date of conunepcement.of comunercial jrodyction afler installation
¥ of additional machinerics. :

iF v v . HIEEN . :
. ' ! (.‘
( KB.BHBUJEL )
L e Co e pran Bom ,\ccPEi“:-".'7,;99.-*‘.‘?'?‘§$.‘°”?1.‘w R
Coatamcienofen o - TR - -
C.No.V(I8) [ 12/ACIREF/2004/ 200 |~ U~ vof Dated- |6 5 ~05
S - ) e estog of pefury TR ILD PRIYINR I I  FOE | BUe
Copy forwarder for information and necessary ac@xiqneg‘o;;’_ e Trir T F e YT Y
: d e e Wetficar - sl e nnt 0 e wile rne i
1. The Commissioner, Central Excise, Dibrugarh. | ‘U WMT s : '
2. The Deputy Commissioner (Audit), Central Excise, Dibrugarl: ™
3. M/sKakajan T.E., P.O. Nakachan, Dist,.,';lprhat, A.§san§ 1Y) '
4. The|Superintendent, Central Excise, Manani Rauge. ,'..‘:;"__“‘ . e
) e - -—-ww ' ‘O i"‘].‘;\;
. . \ [ r/
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. 1 GOVT, OF INDIA -
' OFFICE OF TIHE DEI’UT\' COMDMISSIONER
e . CENTRAL EXCISE DIVISION::JORHAT

P oyttt
! Station Godown Road, Jorhat 785001 i

p [ s et
-—

Phonc/Fax: 0376 2320006 E-mail:div7403 & cenexjor@sancharnct.in

t ' Dated:
: Place: Jorhat

M/s Kakajan! T.E., P.O. Mariani, Dist. Jorhat, Assam, holder of Central Excise Registration
No. MBCTOéOZWOll (Hereinafter called as ‘the said applicant’), an unit registered with the
Central Excise Dep?rtment to manufacture ‘Tea including Tea Waste’ falling under Central Excise
Tariff sub-heading No. 0902.00 of the Central Excise Tariff 1985. The said applicant has submitted
refund claims of duty covering the period from 08.07.1999 to 28.02.2003 for the total amount of R,
1,18,86,282.00 (Rut)ees one crore eighteen lakhs eighty six thousand two hundred cighty two) only
paid through their PLA No. SH/103 with this Office in terms of the Notification No. 33/99-CE
dated 08.07.1999 (Details as per annexure). ~

- On scrutiny {of the submitted documents it has been found that the said applicant have been
existing one and have undertaken substantial expansion by way of increase in installed capacity of
their factory by mcére than 25% on or after 24.12.1997. Therefore, prima fucie, it has been found
that the said M/s Kakajan T.E., P.O. Mariani, Dist. Jorhat are entitled for the benefit as provided
under clause 3 (bb of the Notification No. 33/99-CE dated 08.07.1999. Their case has been
considered by this office vide Order under C.No. V(18)112/ACH/REF/2004/2001-4
16.05.2005. The date of eligibility of exemption ir. terms of the
w.e.f. 25.07.1959 ih the said order dated 16.05.2005,

dated
said Notification was determined

The refund|claims in question have been verified with the reic s PLa, TR0 & divoices

etc. as submitted by the applicant. The month wise statements of accounts as submitted by the
“applicant were verified and found that the applicant have debited an amount of R, 1,18,86,:82.00
(Rupees one crore eighteen lakhs eighty six thousand two hundred cighty two) only against
~payment of CENVAT/BED during the period from 25.07.1999 to 28.02.2003 in PLA A/C
No.SH/103. So, ajsum of Rs. 1,18,86,282.00 is found to be admissible for refund. The provisions in
terms of the Notification No. 65/03-CE dated 06,08.2003 have also been examined and found that
the total debit in PLA amounting to Rs. 1,18,86,282.00 is found eligible for sanctioning of refund.
During the period under consideration, the said applicant paid the Central Excise d\;\x against
clearance of their goods from the CENVAT credit account amounting to Rs. 23,81,113.00 (Rupees

twenty threelakh;s eighty one thousand one hundred and thirteen) only. The said amount is not
liable to be considered for refund.

Therefore,| Rs. 1,18,86,282.00 (Rupees one crore eighteen lakhs cighty six thousand two
hundred eighty two) only paid through PLA, taken for consideration for refund, on furnishing an
undertaking by the said applicant, to pay the entirc amount in casc the Commissioner (Appeals)
decides the case in favour of the Department, to avoid interési burden as already claimed Ly the
applicant, vide their letter dated 06.08.2005 and as per direction of the Joint Commissioner, Central
Excise, Dibrugarl{ vide letter C.No. V(30)79/Appeals/05/20530 dated 27.09 2008

In view [of the above, | do hereby sanction refund provisionally amounting 1o Rs
,18,86,282.00 (Rupees one crore cighteen lakhs cighty six thousand two hundred cighty two) only
clubbing together all the monthly claims for the period from 25.07 1999 1o 28 022003 10 AM/s

SO

R
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"v»"KH‘-'.{ljé_Hl T, l’,‘()w Mariani, Dist Jorhat, Acgam, in terms of the Notificalion No 33/99-CE dated
& £ 8.07.1999 covering the petiod from 2507, 1900 16 28.02.2003 subject to post-audit.

The subject refund of Rs. 1,18,86,282.00 (Rupees one crore cighteen lakhs cighty siv
thousand two lu!mdred eighty two) only is hereby sanctioned in terms of the Notification Nu. 33/99-
CE dated 08.07.1999 after verification of cligibility and payment particulars.  Any
excess/erroneously refunded amount will be demanded as provided under the Notification No.
33/99-CE dated 08.07.1999 and the said applicant is liable-to pay back the entire amount if so
demanded under the Central Excise Laws.

I order accordingly.
( M.C. HAZARIKA)
DEPUTY COMMISSIONER ,
C.No.V(18)112/ACI/REF/2004/ L|( 33 Dated:- 3 / nfe N~

Copy to: M/s Kakajan Tea Estate, P.O. Manani, Dist. Jorhat, Assam for information. /

\07

| /ﬂ ,_//\\\
sl
(M.C. HAZARIKA)
DEPUTY COMMISSIONER

¢

QL -0 . -
C.No.V(18)112/ACJ/REF/2004/ L{©&© | Dated:- j/// <

Copy forwarded for information and necessary action to:

1. The Commissioner, Central Exciéc;, Dibrugarh. ~'

2. The Joint Commissioner (Audit), Central Excise, Dibrugarh along with copy of PLA, TR-6
and stifatement of duty paid for the period from 25.07.199 to 28.02.2003.

3. The Assistant Chief Accounts O(ﬁcer, Central Excise, Dibrugarh. - A P

6>

(M.C. HAZARIKA )
DEPUTY COMMISSIONER
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GOVT. OF INDIA =
OFFICE OF THE COMMISSIONER ' 5
USTOMS ANDCENTRAL EXCISE (APPEALS)

UDYOG VIKASH BHAWAN

F.No.V(09)2/XAR-37/RA/DB/2005/

'ORDER-IN-APPIJEAL NO.10/CE(A)/GHY/06/ Date 31.1.06

Passed by: Sri| A. K. PAWAR Commissioner, Customs and Central Excuse (Appeals),

Guwabhati. Issued on

Arising out of O]rder-m-onglnal .No. 14/Ref/04-05 Dated 5.8.05 passed by the Assistant
Commissioner , Central Excise, Dibrugarh.

Name & Address of the Appeliants : The Assistant Commissioner, Central Excise, Dibrugarh.
1.(a) A revision application under Sec. 35 EE of the Central Excise Act, 1944 shall lie
to the Central ch)vt. and may be addressed to the under Secretary ,Revision Application Unit,
Gowt. of india, Ministry of Finance, Deptt. of Revenue, 4th floor, Jeevan Deep Building, Sansad
Marg, New Delhi-110001 in respect of an order passed by the Commissioner (Appeals)
under Sec. 35A of the Central Excise Act. 1944 where such orders are of the nature referred to
in the first proviéio to Sub-Section (1)of Sec. 35B of the Central Excises Act, 1944. These
orders relates to cases of goods lost in transit or during processing, rebate of duty of excise
on goods exported or on excisable materials used in the manufacture of goods exported or
goods imported/outside of India (except to Nepal and Bhutan) without payment of duty.

(b) Interms lof Sub-Section (3) of Sec.35EE ibid the application tothe Central Government
shall be filed within three months from the date of communication of the order to the applicant
against which tlr%e application is being filed.

| _
(c)  Theapplication shall be made in from EA-8 in duplicate and shall be filed in themanner

s

!

|
|
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|
|

contd....p/2
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(A
* as specified i:n 9 read with Rule 10 of Central Excise (Appeals)"RuIes, 2001 in tutms of
Sub-section 3 of Section 35EE of the Centr_al_ Excise Act, 1944 the application siiall bie
accompanied by fee of Rupees Two Hundred if the amount of duty and interest deniznded
fine or panalty levied is one lakh Rupees or less , and Rupees one thousand if the #mount
of duty and in:terest demanded fine.or panalty levied is one lakh Rupees
2(a) in any other case, the appeal shall lie under section 35B of the Centyal
Excise Act, 1944 to the Central Excise and Service Tax Appellate Tribunal at Bmboo
*Villa, 1 69,'A.JJ.C. Bose Road, Kolkata -700014 within three months from the date ofi which
the order sought to be appealed against is communicated. _ _
(b) The aﬁpeal to the Appellate Tribunal should be filed in Form E.A.3in quaquplicale
and shall be a{ccompanied by 4 (Four) copies of the order appealeq against (one q{_' which
at least shall be certified copy) and four copies (one of which at least shall be grtified
copy) of the o[rder of the adjudicating authority.
(c) The appeal should be accompanied by a fee of (i) Rupees One thouuand if
the amount of duty and interest demanded, fine or penalty levied is Five lakh rupies or
less; (i) Rupees Five thousand if the amount of duty and interest demanded, fine or fienally
levied is more than Five lakh rupees but not exceeding fifty lakh rupees;(iii) Rupeans ten
thousand if the amount of duty and interest demanded, fine or penalty levied is mais than
fifty lakh rupeés, paid through a cross Bank Draft drawn in favour of the Assistant Rugister
of the Bench of the Tribunal on a Nationalised Bank payable at Kolkata and the dumand
draft shall be éttached to form of appeal.
(d) Every aipplication made before Appeallate Tribunal (i) in an appeal for grant jf stay
or for rectification of mistake or any other purpose; or (i) for restoration of an apped! or an
application shgll be accompanied by fee of Five hundred rupees.
(e)  The appeal shall be presented in person to the Register or an officer authorluedtto
- the Registtrar, inthe office of the Central Excise and Service TaxAppellate Tribunal ¢r shall

be sent by Re:gistered post addressed to the Registrar or such authorised officer.

3. (%ourt fee stamp of Rs. 2/- in required to be affixed on memorancliim of
appeal and 0.5[0 paise on copy of the order appealed against.
4, Attention is also invited to Rule covering these and other related h)atters

l
contained in Central Excise (Appeals) Rules, 2001 and Customs, Central Excigs and

Service Tax A;?pellate Tribunal (Procedure) Rules, 1982.

contd....p/3
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l
F.NO. : V(09)2/XAP-37/RA/DIB/2005.

Appellant : The .!Assistant Commissioner , Central Excise , Dibrugarh.

Respondent  : M/S. Chubwa Tea Estate .
|
t .
The present | Review Application is directed against the Order-in-Original No.
14/Ref/ 05-06 dated 5.8.05 passed by the Assistant Commissioner , Central Excise ,
Dibrugarh. :

2. Facts of the Lase in brief are : The respondent filed a refund claim for an amount
of Rs. 1,10,61,418 {r- for the period from 8.7.99 to 28.2.03 in terms of Notfn. No. 33/99-
CE dated 8799 . The Assistant Commissioner under his Order No.
DIV/DIB/Ref/ACD/01/05-06 dated 10.5.05 held that the appellant is eligible for
exemption under I;{Iotfn. No. 33/99 —CE dated 8.7.99 as amended. Thereafter the
Assistant Commissioner vide the impugned order sanctioned a refund of Rs.77,52,409/-
The Commissioner in the Review Order dated 5.9.05 communicated under C.No. V(30)
159/Appeals /05 held that the order passed by the Assistant Commissioner was not legal
and proper and directed the Assistant Commissioner to file appeal before this forum .
The Assistant Commissioner is grounds of appeal submitted that the Assistant
Commissioner ’s order is liable to be set aside on the following grounds :

On scrutiny of order dated 5.8.2005 it was observed that the Assistant
Commissioner erred in relying on the decisions passed by the Hon’ble Tribunal insofar as
nothing in the order indicated that it was the case of a first claim under the notification to
which the. issue of leligibility was also interlinked . Besides the Hon’ble Tribunal in the
case of M/S. Shivdham industries (P) Ltd case [ 2003 (141) ELT 242 (T) | recognized the
importance of time limit prescribed under 11B of the CEA , 1944 . They are also of the
opinion that the adjudicating authority did not take into account the limitation prescribed
under the limitation Act,. 1963 which is the general law of the land on the issue of
limitation and has épplication in all cases where the specific statute does not provide for
limitation. Since the Limitation Act, 1963 provides for a time limit of three years from
the date when the right to sue accrues , cases where refund applications have been made
before the proper officer beyond a period of three years from the date of accrual of such
right are clearly time barred . Further » the adjudicating authority had ignored the doctrine
of strict construction of fiscal statutes . The notification under consideration provides for
a time limit for m'aking refund claims. Therefore it is contended that the Apex Court’s
ruling in M/S. Ginni Filaments case [ 2005 (181) ELT 145 ] that exemption notification
has to be read on its own terms is squarely applicable to the matter under consideration. It -
was also observed that in an identical case involving M/S. Napuk T.E. & MJS.
Muttrapore T.E. ;’an appeal filed by the Department against Order-in-Appeal No.
13/CE(A)/GHY/2005 dated 23.2.2005 is sub-judice before the Hon’ble CESTAT.

3. The case was posted for hearing on 31.1.06 . The appellant vide his letter No. _
V(2) 5/Appeals Misc/ACD/2005/263 dated 30.1.06-intimated that the grounds of appeal
may be considered in this regard . Copy of the appeal petition was sent to the respondent
and they were also asked to appear for hearing on 31.1.06 . They submitted written
submissions vide fheir letter dt. 24.1.06 and requested to waive their personal presence.

4, I have carefully gone through the case records and respondent’s written
submissions in liefu of personal hearing. I find that the Commissioner in the Review order
did not specify the points arising out of the order which are to be determined by this
forum. The Comnflissioner vide the Review Order directed the Assistant Commissioner to
file appeal on the basis of statement of facts and grounds of appeal appended to the order.
But no such grounds of appeal determined by the Commissioner was filed with the appeal
petition . The review application suggests that the grounds of appeal are filed by the
Assistant Commissioner himself . Section 35E(2) requires that Commissioner herself
should determine! the points on which basis the impugned order is held to be illegal and
improper and should specify the points to be determined in appeal. The Assistant
‘3& Q‘Commissioner cannot form the grounds of appeal. The Review Application is liable to be

¥y
o I




set aside on this pround alone. This view is fortified by the Hon'hle ln‘mml s decision
in the case of Ballampur induqmeq Vs CC | 2000 (n26) hLl 965 (M.

~5. 1 find the mpugncd order clearly reflects llmt the refund was granted to the

appellant on the basis of Assistant Commissioner *s order No. DIV/DIB/Rel/ACD/01/05-

06 dated 10.5.05 !. It is also recorded in the impugned order that the respondents’ -

cligibility for excmptxon under Notification No. 33/99-CE dated 8.7.99 as amended was
determined w.c.f. §.7.99 in the order dated 10.5.05-. Itis not the casc of the Assistant
Commissioner that(the order has been.challenged before any legal forum. 1 also find that .
the first contention in grounds of appeal is that the Assistant Commissioner erred in
relying on the decisions passed,by.the Hon’ble Tribunal but I do not find that any such
dcmsnon , has bccn relied upon-vzmthe impugned order. This clearly shows that this

contention in g,rounds of appeal is utterly baseless. The other contention in the grounds of

appcal are also not sustainable as those are not the subject matter of the order impugned
before me . The grounds raised in the Review=Application arc therefore baselcss.

6. The Rcvie\L Application clearly shows that it was {iled without -application of
mind. The Mmlstrky in Circular under F.No.-390/164/92-IC dated 2.12.92 observed that
the Tax Reforms Committee chaired by professor Raja J.Chelliah had observed in the
Final Report that the Resources of the Department and Tribunal should not be wasted by
{ling=frivolous a peals (and. the Ministry desired that tendeney to go in_for_frivolous,
appcais‘ﬂié""]’"ﬁk’ed Undoublcdly Siling of frivolous Jph(.d]\ as in present case is a

mlsuqe of- madnncr?’nnd such tendency needs to be curbed, B A
S SR v e R A R R i AN —ty v,
7. I also find that (he Rcspondenl s wrilten submissions filed in licu of personal

- e

hearing"arc in the matter of delay in*submission of refund claim |, limitation under the .

limitation Act, 1963 and contempt.for;non-implementation of specific orders , diréctions

and decisions of the judicial and” li\gher‘qua°1-1t1d1c1al authorities none of wwhtch is the

subject matter of the present appca! I therefore hold that these submissions are not at all
rclevant for the present case . -

8. For the r¢asons recorded above 1 uphold the impugned order and reject’ the
Review Application.

A enf wcl. . g , )
- (AN PAWAR)
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\; ) e COMMISSIONIER
\¥2 \\‘\ e CUSTOMS & CENTRAL EXCISE (APPEALS)
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~hatoras & Central [2xciss A
AUWRHATI ) _
C.NO. V(9)2/X /\P-37/RA/D1I!/2()QS/ o DATE
To, '
The Assistant Cammissioner ,
Central Excise , Dibrugarh.
M/S. Chubwa T'¢a Estate |
P.0. Chabua , Dist. Dibrugarh.
gk_,!/..

( N.PHUKAN )
SUPERINTENDENT(APPEALS)
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Guard File / Office Copy .
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Government of India : V7§
NNEXURE-VI
Ministry of Finance A e

Department of Revenue

New Delhi, the 22" September, 2006

25
MEMORANDUM

No.55 /2006

lFhe’ President proposes to hold an enquiry against Shri H.R.Sahg,

Assistant Commissioner of Central Excise, under Rule 14 of the CCS (CCA)
Rules, 1'965. The substance of the imputations of misconduct or misbehaviour
in respect of which the inquiry is proposed to be held is set out in the enclosed
s’tatemeht of article of charge (Annexure-I). A statement of the imputation of

miscpnqud or misbehaviour in support of each article of charge is enclosed
(Annexure-II). A list of documents by which, and a list of witnesses by whom,
the articles of charge are proposed to be sustained are also enclosed

(Annexures III and IV).

2. Shri Saha is directed to submit within 10 days of the 'receipt of this
Memorandum a written statement defence and also to state whether he desires

to be heard in person.

j/ 3. Shri Saha is informed that an inguiry will be held only in respect of those

| articles
or deny

of charge as are not admitted. He should, therefore, specifically admit
each article of charge.

4. Shri Saha is further informed that if he does not submit his written
statement of defence on or before the date specified in para 2 above, or does

not app

car in person before the inquiring authority or otherwise fails or refuses

to comply with the provisions of Rule 14 of the CCS(CCA) Rules, 1965, or the
orders/directions issued in pursuance of the said Rules, the Inquiring Authority

may hol

d the inquiry against him ex-parte.

5. Attention of Shri H. R. Saha is invited to Rule 20 of CCS (Conduct) Rules,
1964 under which no Government servant shall bring or attempt to

bring

any political or outside influence to bear upon any

superior authority to further his interest in respect of the matter pertaining

e

e
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2.

to his service under the Government . If any representation is received on
behalf from another person in respect of any matter dealt with in these
proceedings, it will be presumed that Shri Saha is aware of such a
representation and that it has been made at his instance and action will be
taken against him for violation of Rule 20 of the CCS (Conduct) Rules, 1964.

6. The receipt of this Memorandum may be acknowledged.

(BY ORDER AND IN THE NAME OF THE PRESIDENT)
(S.P. Roy)

Under Secretary to the Govt. of India
To

hri H.R. Saha,
Assistant Commissioner of Central Excise.
(Through: Commissioner of Central Excise, Dibrugarh)

Encl: (i) Copy of documents listed in Annexure III.
(i) CVC’ advise.
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ANNEXURE-I

STATEMENT OF ARTICLES OF CHARGE

| FRAMED AGAINST SHRI H.R. SAHA, _

ASSISTANT COMMISSIONER, CENTRAL EXCISE, TINSUKIA.
|

Shri HR. Saha, while functioning as the Assistant Commissioner of Central
Excise, Dibrugdrh during the period 2004-05 and 2005-06 sanctioned refund claim of
Rs.1,10,61,418 |(covering the period from 8.7.1999 to 28.2.2003) in favour of M/s.

Chubwa Tea Estate, Dibrugarh vide single sanction order knowing fully well about the

provisions of Board's Circular No. 627/18/2002CX daTed‘ 15.3.2002. Shri Saha, even

af'rer' receipt |of dlr‘echon 1_from 'rhe then Commissioner to withhold fhe pre- -audit

i SN
clearance of the subject claim, bifurcated the same on mom‘h wise basis and sanctioned
..._.—------\n-‘l“"""""“'.“-,M‘A"‘l i T T T et 4 e B . o

a claim of r'efund amounting Yo Rs.77,52,409.00 (Rupees seventy seven lakhs f flny two

—EA N e s o kA cim - -t ‘ P Iy - o e WO ) Dy

*Yhousand four hundred nine) in gross violation of the pre—audl'r advuce,;tendered by the
’ W

........
ab ik

«WM:—- R i

Commissioner olf Central Excise, Dibrugarh.

2. By the aforesaid act, the said Shri HR. Saha, Assistant Commissioner, Central
Excise, Tinsukia failed to maintain absolute integrity, devotion to duty and acted in a
manner unbecoming of a Government servant. He, thus contravened Rule 3(1)(i), (ii) &
(iii) of CCS (Conduct) Rules 1964 as well as an act of willful insubordination or

disobedience to a lawful and reasonable order of a superior.

& -

& e

¥
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}Statement of the imputation of misconduct by which Article of
' Charge i$ proposed to be sustained against Shri H.R.Saha,

Assistant Commissioner, Central Excise, Tinsukia.

1. Shri H.R. Saha, Assistant Commissioner, Central Excise, Tinsukia,
wh|Ie working as the Assistant Commissioner, Central Excise, Dibrugarh,
fon/varded a draft refund order of Rs. 1,10,61,418.00 to the Joint
Commlsswner (Audit), Central Excise, Dibrugarh, in respect of M/s.
Chubwa Tea Estate, vide his letter C.No. V(18)9/REF/ACD/2004/1834,
dated 16.05.2005. After a thorough scrutiny of the said refund claim in the
offi ce of the Commissioner of Central Excise, Dibrugarh, the said Shri
H. R Saha, Assistant Commissioner, Central Excise, -Dibrugarh Division
was informed vide letter C.No. V(14)19/Pre-Audit/DIB/2005/193, dated
27. 06 2005 that the Commissioner, Central Excise, Dibrugarh has
withheld the pre-audit clearance in respect of the said claim. Thereafter,
the|said Shri H.R. Saha, Assistant Commissioner of Central Excise,
Dibrugarh again wrote “to the Commissioner, vide letter C.No.
V(18)9/REF/ACD/2004/2257, dated 29.06.2005, justifying the refund
claim of the claimant and seeking reconsideration. In reply, vide letter
C.No. V(14)19/Pre-Audit/DIB/2005/8670, dated 25.07.2005, the earlier
dec13|on of the Commissioner was reiterated. Inspite of this specific
dlre}ctlon of the Commissioner, the said Shri H.R. Saha, Assistant
Commlssmner of Central Excise, Dibrugarh, instead of issuing a show

ANNEXURE-II é]\ ‘

cause notice to the claimant passed an order for refund of Rs.
77 E|>2 409.00 (Rupees seventy seven lakhs fifty two thousand four
hundred nine), vide Order No. 14/REF/05-06, dated 05.08.2005, in favour
of M/s Chubwa Tea Estate, P.O. Chabua, Dist. Dibrugarh, in violation of
the guudelmes of the Central Board of Excise & Customs, circulated under
Circular No. 809/6/2005-CX, dated 01.03.2005.
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List of documents by which the articles of charge

framed against Shri H.R. Saha,
Assistant Commissioner, Central Excise, Tinsukia

are proposed to be sustained

|
Copy of the refund claims dated 12.09.2004 & 20.09.2004,

addressed to the Assistant Commissioner, Central Excise,
lerugarh by M/s. Chubwa Tea Estate

Copy of letter C.No. V(18)9/REF/ACD/2004/1834,
dated 16.05.2005 of Shri H.R. Saha, Assistant Commissioner,
Central Excise, Dibrugarh, addressed to the Joint
Commissioner (Audit), Central Excise, Dibrugarh

Copy of letter C.No. V(14)19/Pre-Audit/DIB/2005/193, dated
27. 06 2005 of the Superintendent (Audit), Central Excise,
lerugarh communicating the order of the Commissioner,
under which pre-audit was withheld

Copy of letter C.No. V(18)9/REF/ACD/2004/2257,

14sheets

dated 29.06.2005 of Shri H.R. Saha, Assistant Commissioner,
Central Excise, Dibrugarh, addressed to the Commissioner,
Central Excise, Dibrugarh

Copy, of letter C.No. V(14)19/Pre-Audit/DIB/2005/8670, dated :

25.07[.2005 of the Joint Commissioner (Audit), Central Excise,
Dibrugarh, addressed to Shri H.R. Saha, Assistant
Commissioner, Central Excise, Dibrugarh

Copyfof the Order No. 14/REF/05-06, dated 05.08.2005,

passed by the Assistant Commissioner, Central Excise, Dibrugarh

Copy of letter C.No. 11(8)22/VIG/ICOMMR/DIB/05/9614, dated :

11.08.2005, under which explanation of Shri H.R. Saha,
Assistant Commissioner, Central Excise, Dibrugarh is called

Copy [of letter C.No. 1(11)1/CON/ACD/DIB/2004/2795, dated
17. 08 2005 of Shri H.R. Saha, Assistant Commissioner,
Central Excise, Dibrugarh, addressed to the Additional
Commissioner (P&V), Central Excise, Dibrugarh

Copy of CBEC Circular No. 809/6/2005-CX, dated 01.03.2005 :

[pre-a'udit / post audit instruction procedures)

>

2 sheet

4 sheets

1 copy

1 copy

4 sheets

1 copy

5 sheets

1 sheets
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ANNEXURE-VIT

GOVERNMENT OF INDIA

MINISTRY OF FINANCE: DEPARTMENT OF REVENUE

OFE{:ICE OF THE ASSISTANT COMMISSIONER
CEPJTRAL EXCISE & SERVICE TAX:: TINSUKIA

[
C. No. I1 (9)2/CONF/ACT/06/

To,
THE PRES
NeEw DEU

Kind attent

S S.P.Roy,
AD-V, Mini
Jeevandeepi

New Delhi-

Sub:- Mem

Most Respectfully Shewet

The petitioner, Sr

Dibrugarh Commissionera
whereunder enquiry has be

2. Respected Sir, I beg t

petitioner’s letter C. No.
ready reference) for replyi

3. The petitioner begs t
memorandum.

3.1 The petitioner straightv

Dated: - 15/11/2006

SIDENT OF INDIA,
HI

(THROUGH PROPER CHANNEL)

0N~

Under Secretary to the Govt. of India,
istry of Finance, Department of Revenue,
‘Building, Parliament Street,

1.

orandum No. 55/2006 under F. No.C.14011/27/2006-Ad-V/4725 dt.25/09/2006.

j=

H.R.Saha, Assistant Commissioner of Central Excise, Tinsukia under
te begs to refer to the above memorandum No. 55/2006 dated 25/09/06
en proposed under Rule 14 of the CCS (CCA) Rules, 1965.

0 be apologized for requesting to grant me an extension of time vide
il (9) 2/CONF/ACT/06/8521 dated. 19.10.2006 (Copy enclosed for kind
ng to the memorandum.

0 submit the following reply in defence in terms of Para-2 of the

vay denies all the articles of charges referred in Annexure-1, II. The charges

are unethical, arbitrary, vin

dictive and bad in law.

3.2. The instant sanction & order for refund of Rs. 77, 52, 409.00 (Rupees seventy seven Lacs fifty
two thousand four hundreld and nine) only was passed consequent to eligibility order passed on
10/05/05 under Notlﬁcatlon No. 33/99-CE dt. 08/07/99 as amended, as the assessee was found
eligible for the benefit of exemption enshrined in the notification. The eligibility Order No.
DIV/REF/ACD/01/05-06 dated 10/5/05 had been duly endorsed to the Commissioner of Central
Excise, Dibrugarh for infotmation and necessary action vide C..No. V (18)09/REF/ACD/2004/1777-

80 dated 11 /05/05 (Copy €

4. Subsequently, by virtue

nclosed for kind information). (ANNEXURE-“A)

of the aforesaid Eligibility Order, draft sanction order of refund amount of

Rs. 1, 10, 61, 418.00 (Rupees one Crore ten lacs sixty one thousand four hundred and eighteen) only

was forwarded to the Co

Ww’

&

mmissioner of Central Excise, Dibrugarh for Pre-audit before finally

Contd.P/2..
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sanctioning amount of refund to the assessees vide C. No. V(18)09/REF/ACD/2004/1834 dated
16/05/05 with relevant claim file No.V(18)26/REF/ACD/2004-05 in original containing pages 2 to
520 and NSP I to Il along with draft sanction Order.(copy enclosed) (ANNEXURE-“B”)with
reference to which the petitioner was informed vide C. No. V (14) 19/Pre-audit/DIB/2005/193 dated
27/06/05 that the Commissioner of Central Excise, Dibrugarh was pleased to withhold pre-audit
clearance of the above claim on the ground of time limit. It is stated in the said letter C. No. V (14)
19/Pre-audit/DIB/2005/193 dated 27/06/05 that the ratio of the judgment of the Supreme Court
reported at 2005 (181) ELT-145 in the case of M/s. Gini Filaments is squarely applicable to this facts

of this refund claim. It is also informed that the Supreme Court in the case of M/s. Gini Filaments has
held that “Exemption Notification has to be read strictly so far as eligibility is concerned”.

4.1 Petitioner in reply to this above said letter wrote back to the Commissioner of Central Excise,
Dibrugarh explaining that the instant case of refund claim is not barred by limitation and also the case
laws eferred to above is also not applicable and relevant inasmuch as the eligibility order has since
been issued on 10/05/05 making the assessee eligible to lodge their claim. (Copy of letter C.No
V(18)09/REF/ACD/2004/2257 dt. 29/06/05 is enclosed for ready reference). (ANNEXURE-“C”) It is
also informed to the Commissioner that the office of the petitioner is receiving regular reminder from
the assessee for clearing their refund otherwise interest has to be paid. One of such reminders of the
assessee dated 28.06.2005 is enclosed herewith for kind perusal. (ANNEXURE-“D”)

4.2.0n receipt of the letter from the petitioner, the Joint Commissioner of Central Excise, Dibrugarh
of Commissionerate office, Central Excise, Dibrugarh vide his letter C. No. V (14)19/Pre-
Audit/DIB/2005/8670 dated 25/07/05 in the last but concluding para observed thus: “You are
required to pass an order on merits, keeping in view of aforesaid position of Law. Please ensure that
the principle of Natural Justice is not violated” (Copy enclosed).(ANNEXURE-“E”) In the same
letter in para 2, it is said thus: “In the case of M/s. Shivdham Industries reported at 2002 (141)
ELT/272, the Tribunal, while observing that an exemption under the Notification No 33/99-CE
dt.08/07/1999 is not automatically defeated if the refund is not filed within the period of 7 (seven)
days, also observed that the claim of refund in any case has been filed within the period prescribed
under Section 11B”.

5. In the said letter of the Joint Commissioner dated 25.07.2005, the petitioner has been directed to
pass an order on merit. In this context, the petitioner begs to submit that the unit was rendered eligible
for the benefit under notification No.33/99 vide eligibility order dated 10.05.2005 & the only
alternative which was left before the petitioner is to sanction refund in the wake of passing the
eligibility order. All the facts were made known by the petitioner to the Commissioner, but the
Commissioner without resorting to the provisions of Section 35E of CEA 1944 returned the file to the
petitioner. Therefore, the petitioner begs to submit that the refund has been sanctioned after adjudging
the limitation aspect. It is a settled law that there is nothing in the notification to suggest that filing of

" /claim not in time does not bar the claimant to get substantive benefit. In this connection, the judgment

//

/ of the Hon’ble Tribunal in the case of Vinay Cement Ltd. reported in 2002(147) ELT 724 (Tri.-

Kolkata) may kindly be perused ( Copy enclosed).(ANNEXURE-“F”)

. 6. The petitioner further begs to submit that the eligibility order passed by the petitioner, after

* observing the principles of natural justice has not been challenged and therefore, it has been presumed
'that the refund is not hit by bar of limitation. Also the petitioner was not directed by the

- Commissioner to file appeal as per the provisions of Section 35E of CEA 1944 though all facts were

brought to the knowledge of the Commissioner of Central Excise, Dibrugarh as are evident from the

; correspondences received from the Commissionerate Office, Dibrugarh. Further, the petitioner begs
I\ to submit that in order to avoid payment of interest to the assessee in the event the assessee approach
" |High Court, the petitioner settled the refund claim as the High Court has jurisdiction to award interest

even though the refund does not fall under the purview of Section 11B of CEA 1944 The petitioner

* " begs to state that the refund was released after obtaining proper undertaking from the assessee.

(ANNEXURE-“G”)

7.That Sir, from the above submission it is in evidence that the petitioner being a Quasi-judicial
authority has acted in good faith and made required correspondences to the Commissioner of Central
Excise, Dibrugarh for obtaining time to time direction/order. And that nowhere the petitioner has
shown any slightest negligence, disobedience and dereliction of duty in the discharge of his

Contd.P/3..



responsibilities. The Cor
complete transparency in h
that are relied upon are b
manner which is unbecom
of a preconceived notion ¢
i.e. your humble petitioner

8. The petitioner begs to
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nmunication/correspondences would sufficiently exhibit that there is

is function. That Sir, the article of charges in Annexure- 1, 11 & documents
aseless and not factual forming a decision that the petitioner acted in a
hg of a Government Servant which is a clear indication and manifestation
f vindictive and biased attitude to spoil the career of a subordinate officer

enclose a copy of Notification No. 33/99-CE dated 08/07/99 as amended

which would show that there is no bar of sanction of any amount exceeding Rs. 5 (five) Lacs by
officer of the level of the petitioner. In other hands, the Notification authorizes to sanction any

amount of Refund Claim fG

9. The petitioner also beg

T.E. & M/s. Muttrapore T|

und eligible. (ANNEXURE-“H")

s to refer to a case law in the matter of CCE, Dibrugarh. Vs. M/s. Napuk
E. wherein the Hon’ble CESTAT, Eastern Zone, Kolkata vide Order No.

A-593/KOL/2006 dated 04/07/06 observed that the Assistant Commissioner cannot deny the

applicants of their due cl
Excise, Dibrugarh also acc

aims and rejected the grounds of revenue. The Commissioner, Central
cpted the said CESTAT’s order with a direction to the petitioner to dispose

similar cases as per the decision of the Hon’ble Tribunal (Copy enclosed CESTAT order dated

04/07/06 & Commissioner

letter dated 22/09/06 for ready reference).( ANNEXURE-“I" & “J”) It is

pertinent to submit at this j

uncture that the Joint Commissioner of Central Excise, Dibrugarh vide his

letter dated 25.07.2005 (supra) has projected the similar grounds to be considered at the time of
passing order and the petmoner after careful examination of position of law and on the basis of the
eligibility order passed refund sanction order (as aforesaid) and also without receiving any
communication from the Comm1551oner of Central Excise, Dibrugarh about whether or not Review

Application was being filed

10. Under the aforesaid cir
audit formalities and after ¢

claims

11.The petitioner begs to
unbecoming of a Governm
integrity and devotion to d
Dibrugarh & the Commxssﬁo
as per the provisions of la
officer sub-ordinate to the G

12. The petitioner also begs
and an independent enquiry

Under the circumstances, th
baseless, frivolous are liable

Enclo: 26 Sheets.

Speed Post.

as per Section 35E of CEA 1944.

cumstances the petitioner sanctioned the refund after observing necessary
xammmg the position of law as the assessee cannot be denied of their due

submit that there are nothing on record that the petitioner acted as

ent Servant rather the petitioner acted in bonafide maintaining absolute

uties by making all facts known to the Commissioner of Central Excise,
ner of Central Excise, Dibrugarh has not given the true & proper guideline
~where there are provisions in law for review of an order passed by the

ommissioner.

to request that he may be afforded the opportunity to be heard in person

instituted.

PRAYER

e petitioner, most humbly pray that the charges brought against him being

to be dropped.

1 beg to remain Sir,
Yours faithfully,

(H.R.SAHA)
ASSISTANT COMMISSIONER
CENTRAL EXCISE & SERVICE TAX
TINSUKIA




Advance C
C.E.B.C, Ministry
Building, Parliam

fgé -

ent Street, New Delhi-110 001.

pr forwarded to Sri S.P.Roy, Under Secretary to the Govt. of India,
of Finance, Department of Revenue, Govt. of India, Jeevan deep

(H.RSAHA)

ASSISTANT COMMISSIONER.
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ADMINISTRATIVE TOTAL JUDGMENTS

4 “Niome of the relevant provisions of Master Circular require to be ex-
& %r}d referred to for proper appreciation of controversy whether these
Nad retirement of a Railway servant on-incapacitation:-

. Circumstances in which compassionate appointment may be made.

Appointments on compassionate grounds, relate to the appointment
made of dependents of railway servants who lose their lives in the course of
duty or die in hamess otherwise while in service or are medically incapaci-
tated/decategorised. The circumstances in which appointments on compas-
sionate grounds may be made are as below:- -

( When Railway servants lose their lives in the course of duty or get so crip-
pled that they cannot do any work (this also in the course of duty - for exam-
ple, Loco and trafiic running staff in charge of trains involved in accidents).

V. When Raitway employees become crippled while in service or de-
velop ailments fike heart disease, cancer, etc. or otherwise medicatly de-
categorised for the job they are holding and no aitemative job of the
same employments can be offered to them.” . : '

5. A_perusal of these Circular provisions does not specifically stipulate that
benefit of compassionate appointment would be available to wards/dependents
pf those servants only who would retire from service due to physical incapacity
. incusred by them during such service. The spirit and sense behind these couid
.as well be that as urged by Mr. Krishna, but it was not for us to fill up the gaps.
and read something in these provisions which was not contained therein. Doing
that would tantamount to rewriting the relevant provisions and to provide for the
-ommission which does not fall within our domain. 1t was for the respondents te
d::v 50, MO7e S0 when grey area in these were resorted to for seeking compas-
s:ogxgta einpioyment. Be that as it may, we find it innocuous to dispose-of this
petition by the foliowing Order- =~ -7 v 7707 BRI Swer
,  “Impugned Tribunal order.is Set aside and respondents are directed to
reconsider. petitioner's case for compassionate appointment subject to
his ehglbl_my/suﬂability and pass appropriate orders within four months

from receipt of this order.” “':.. . : L

PRGN

" DELHIHIGHCOURT.

(DIVISION BENCH) .
. C.W. 2710 of 2000.

2002(2) -3 2002(2)

&

Union of india v. Ms. Dolly Saxena 265
ings can be initiated only when it is shown that undue favour in the mat-
{ ter has been done for extraneous consideratiorn by such authority.

: JUDGMENT :

Mr. B.A. Khan, J.-Short question involved is whether a Quasi Judicial
1 Authority could be subjected to disciplinary proceedings under Service Con-

duct Rules (SCR) on a mere charge of alleged negligence and recklessness
in passing an adjudicatory order. . »
2. Respondent a Collector of Customs and Central Excise at the relevant
time, was to adjudicate the cases under Central Excise Act. She is charged to
have dropped proceedings against the assessee /s J.K. Synthesis (J.K. Syn-
thetics ?) accused of evasion of customs duty of 1.21 crores or soO. A charge
sheet dated 28.1.1999 was issued to her charging her with negligence and
recklessness in discharge of duties and contravening Rule 3 of Cenduct Rules,
1964. She made representations against this but failed. She then filed OA No.
21989/99 claiming that she could not be subjected to disciplinary proceedings on
a charge of misconduct while exercising her quasi judicial functions. Petitioner
opposed this on the piea that charge sheet couid not be questioned at the
threshold and that disciplinary proceedings could be taken for her negligence in
% the discharge of her duty causing loss to public revenue. -

3. Tribunal, on consideration of the matter, examined Arlictes of charges and
. found that these related to her alleged recklessness and negligence-only and did
% not charge her of any. other misconduct for showing favour ic the assessees. it
4. also went a step furtﬁqpand dabbied in touching the correctness of the charges.
%! It.accordingly,-quashed-the charge: sheet placing_ reliance_on the Supreme’

" & court Judgmentiin Nagarkar v. UO1: 1837(7) £CC 408 hoiding that mere . A -

chargs of negligence:wasnot enough to. subject & judicial or quasi-judicial
% Authority to.‘.qi§gip1inary‘pro;eediags for passing a wiong adjudicatory order.
- §. 4. Petttion’challenges this'on the groung that Tribuna! was firstly incompe-

v

" §{ tent to quash:ihie. charge-sheet and that #ts order ran,counter to the taw laid
" 8¢ gown by Apex Court in UOT and others v: K.K: Dhawan, 1993(2) SCC 586 nold-
g ing that a quasi judiciai Authority could be subjected to disciplinary proceedings
&, on a charge of negligence or reckless in the discharge of quasi judicial.

45, There’is nio dispute with the proposition that Tribunal could not examine
the truth or otherwise of the charges in‘a disciplinary proceedings and quash
in the present case Tribunal has

R A s b

. o~ . ~Decided-on-30:7-2001:
© T - ‘ Appellants
- v \Versus © ' "

Ms. Dolly Saxena
For the Appellants:
For the R’_esponde_nt:

Respondent

Mr. A K. Bhardwaj. Advocate.
Mr.‘M.K. Gup_tg,‘ Advocate.
, , - - PRESENT -~ . -
.‘}p The Hon'ble Mr. Justice B.A. Khan .
. The Honr'ble Mrs. Justice Sharda Aggarwal
entral Civil Services {(Conduct) Rules, 1964--Rule 3- -De
) C Se . . - - -Departmental
5;?:5W—Q‘ua5i Judtc:@l_ Authority--No disciplinary proceedings can be in-
denc fgamst a Quasi _zufimal agnhority on a mere charge of alleged neli-
€ and recklessness in passing an adjudicatory order—Such proceed-

£ the charge sheet for that at the threshold. ] o ribunal has
~fouchéd the comectness of charges at places which may not sustain but that

.2 does not have any.crucial impertance for the outcome of this matter which re-
quired to be decided:on a harmonious reconciliation of two judgments of the
Supreme Court in Dhawan’s and Nagarkar’s case. In the first case Apex Cournt
formulated a list of cases, though not exhaustive ‘where disciplinary proceed-
- ings could be taken against officers while exercising quasi judicial powers on
g the premise that such a situation involve the conduct of an officer in the dis-

R
fripparnali s

; " charge of his/her duties and not the error or ifegally committed while exercising
- quasi judicial powers. The list of such cases includes: -~ :

. () Where the officer had acted in a manner as 'would reflect on his repu-
' tation for integrity or good faith or devotion to duty;

% - (i) if there is prima facie material 1o show recklessness or misconduct in
the discharge or his duty;

A
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2002(2)

(it)) if he has acted in o '
servant; na manner which is unbecoming of a Government

(v} if he had acted negligentlA i ‘
finm . > y or that he omitted the prescril i
ticns which are essential for the exercise of the statutoz‘f powelr)'ed cond-

{v} if he had acted in order to unduly favour a party;

'>. ’ {})}

(vi) if he had been actuated by corrupt motive, however small the bribe . 3

may be.

ite a mi ‘ iscipli i
misconduct to warrant a disciplinary action uniess it was accompanied by

a further charge of undue favo
. Fun ur shown by the officer in deali i
The Court noticed its judgment in Dhawan’s case and hc=:lccii'(:3dhng v t e case,? :

"(40) When we talk of negli ‘ i judici ' |

) . gence in a quasi judicial adjudication, it i ‘

g_zgpi;gbetgcnee gggelved Tis' carelessness, inadvertence cfr omis'sirc;'nltblts:tnaost
_ nce. This is how this court in State of Punjab

o and o -

Ram Singh Ex- Constable, 1992(4) SCC 54 interpreted J‘miscondttxhcsr?u\)/é’

- omi ithi Urvi in j
ing within the purview of mere error in judgment, carelessness or negl- - i

gence in performance of the duty. In the 4
eNGe i r ] . case of K.K. Chawan, 1683
SCC 58 the allegation was.of conferming undue favour ugon the ar;sesg,ggé?

lt was not a lapse of negligence as such. In Upender Singh's case (1994(3) i

. {sic) 357), the charge was th i i i
" assessing officer ’;?, vas that he gave illegal and improper directions to the -

;r(a:t;:i ng??:qui:%:d;;iglggfacny;{ Tfhis' Gourt said that at the stage of *°
2ming of the cha: ement of facts and the charge-sheet
plisd are- required-to be looked into by the Court tc see%ﬁhﬁf?:; f#e;i; *

support _the"'chargg_o‘f the alleged misconduct.”

rendering i fiable to be quashed.. In other words, to maintain any -

2ﬁfgrgeisthheet against a quasi judicial authority something more has to be.: -
2g; an a mere mistake of law .., in the-nature-of-some-extrane-—:

&uesszogféd:':atlog inﬂug_ncipg_.t_he'.quasi-_judicial order. Since nothing of - :
eged herein the impugned charge-sheet in rendered iliegai.r_-'

;’23 i:gzgeezggsﬂh ;fcégsﬁ?ine?, will thus impinge upon the confidence
f nd L ning of a quast judicial authority. The enti -
:;r:fg:r :gmxmséragr\{e ad;udecatio,n whereunder quasi jtfdicial p?:[ngssgrse‘
performingogui hmfg::izssgiv g}t?]tmtrifties, would fall into disrepute if officers -
) ( ithou
{hreat of diseintinan prqcee'dings‘"‘ear or favvour bgcause cf‘the cqpstant -

7. ltis t i i i ' A -
figence ;[tjr':j;eatlzit;r&é?g list of cases given in Dhawan'’s case a charge c¢f neg-
BUL 1 was requred oo ain a c;harge sheet against the quasi judicial Authority
Was that pracet fo she read in the facts pf that case where the further charge
tinguished by e own undue favour in the matter. This is how it was dis-

y court in Nagz_arkar's case laying down that there must bve

~ — ) ) X

6. In Nagarkar's. case however th i -
- ) : ; e court crystalised it further t '

charge of mere negligence in exercise of quasi judicial Power wouldOnc?tcgznigtai1~t )

‘order to unduly favour the assessgé. ' C | y
ing Case’
Swaminathan (1996(11) SCC 498), was'not where the respoﬁge?rfi }vgl'ass:'i?'

\(j:&d g;:i\;ene(,erron of law. were to constitute’ a charge of misconduict, it !
iike the a g“al;ff%?he independent functioning of quasi judicia! officers "+, 4
bo infer'gg'b h ince in sum ar}d substance misconduct is sought to - &
charge. lh y the appellant having committed an- error: of faw, the - §.

rge-sneet on the face of it does not proceed on any legal .PFE'm‘ise,

2002(2)

something more alleged than a mere negligence fiowing from
to sustain the charge sheet against the quasi judi
- 8. We respectfully follow the ratio and reas
Judgment to hold a mere charge of negligence or
cer in passing an adjudicatory 0
companied by any further charge

[ of 3 years on the cut off date rightly not consids

1 Health Service, _v! . [

Dr.'V.P. Bansal v. Union of India 297

a mistake of law
cial Authority.

oning of the Supreme Court
recklessness against an Offi-

rder in exercise of quasi judicial functions unac-
of extraneous considerations or quid pro quo
isconduct under the relevant
Week and is

in passing such order would not constituie a m
rules to justify disciplinary proceedings rationale for this
adequately brought out in the judgment supra. -

“This petition accordingly fails and is dismiss_gcﬂ/’

——————
-

I cou
, . (DIVISION BENCH)
Civil Writ Petition Nos. 4617 of 1997 and 2496 of 199.

Decided on 17.8.2001.
: N Petitioner

Dr. V.P. Bansal .
_ Versus
Union of India Respondents
For the Petitioner:- None.

For the Respondent No. 1:- Mr. Kirit N. Rawal, AS
Advocate. '

Mr. P.P. Khurana, Serior. Advocate with Mr. Neeraj

Chaudhary, Advocate.

. - PRESENYT . :
“ w0 . The Homble Mr. Justice Devinder Gupta:-
' The Hon'ble Mr.Justice Sanjay Kishan Kaui
- Central Health Services Ru!eé-éenicrﬁyﬁ?mmcﬁw- ~Seniotity wili be
counted from the date of actual joining~ Recommendation of UPST to join
the post frem a particular date is not theé date for the purpose of counting
senjority~On facts petitioners who had not completed the qualifying service
‘ . red for promotion. '
' (B} Central Health Service Rules—-Seniority-- Promaticn-- Petitioner
selected in Central Heaith Service and advised to join on 22-2-1988-
Joined on 19-10-1988--Before joining he was serving in PGi Chandigarh—
Held service rendered in a different autononious organisation {(i.e. PG
Chandigarh) cannot be counted for the pu'rpos:e of seniority. in the Central

G and Mr. V.S.R. Krishna,

For the Respondent No. 2:-

o o

, (C) Delay ande Lac _ ;
1981-83--Eligibility of R.4 cannot be challenge!
lated one. : N J
: JUDGMENT _ .
Mr. Sanjay Kishan Kaul, J.-Two writ peltions have been filed by the
petitioner aggrieved by the decisions of the Ceniral Administrative Tribunal.
Civil Writ No, 4617/97 was filed against the coimon judgment dated 22nd
plication filed by the peti-

March, 1997 dismissing 3 OAs and a review apy
tioner and Civil Writ No. 2486/99 was filed by th¢ petitioner aggrieved by the
order dated 29th January, 1898. Since the factyal matrix and the grievance
of the petitioner are interwoven and inter-connegted both petitions are being

disposed of by a common judgment.

in 1997 being highly be-
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;1\1\ ? GOVT. OF INDIA
' OFFICE OF THE DEPUTY COMMISSIONER
- CENTRAL EXCISE DIVISION::JORHAT
Station Godown Road, Jorhat 785001 .
Phopic: (0376) 2322805, Fax : 2320006 E-mail:div7403 & cenexjord@sanchamct.in .
C.No.V(18)10/ACGI/REF/2004 Date :

ORDER

| \ :

M/s Napuk T.E., P.O. Suflry, Dist. Sivasagar, Assam. having Central Excise Registrat on M.
AAACESTI9RXMO002 for manufhcturing tea including tea waste under sub-heading No. 090'.00
Central Excise Tariff 1985 have submitted an application on 30.03.2004 claiming eligibility of refur §
claim afler underta ‘ing substantial expansion by way of increase in installed capacity by not Ic s thi 1

}

25% afler 24.12,.97|in terms of Nolification No. 33/99-CE dated 8.7.99.

They also submitted along with their application the assessment report preparcd by Shri 1< Dag
A registered Chartered Engineer, copies of Bills, invoices/ challans in respect of the new mach nerie
installed by them as well as copies of lay out plans of the factory showing diagrammatic represe tatio
ol the mnchinery belore and afler expansion. The assessee also submitted monthly statements « ~dut:
puid by them durinj! the period from 26.04.2000 {Date of commencement of commercial prod ictior
witht incrensed installed capacity) to February 2003 claiming refund of Central Excise duty.

On scrutiny of records submitted by the said assessee, it was seen that the expansion « [ the
lactory had been completed on 24.04.2000 but applied for the benefit of expansion under the said
Notification after 8 long period of time i.e. on 30.03.2004, They did not produce any reason for such

delay in submission £ their application.

Moreover, on|going through the records it was further scen that the expansion of the factony was
limited to the CTC, Fermenting and Drying Sections only. No expansion was made of the + ther
Sections, Viz, Wilher'rj:g Rotovane ctc. As such, it appeared that expansion of such limited sons sere
not enough to qualif as “Substantial Expansion” as envisaged in the said Notification. The Assi tant
Commissioner, Central; Excise, Jorhat had also found that the refund claims if any filed now, i.c on
$1.03.2004 would hit by time bar. Further. it had not been proved that there was an overall increas : in

capacity by at least ;?%. For this purpose, increase in installed capacity of individual sections vas
considered irrelevant. ir‘hc proof of purchase/acquire. transportations, receipt and installation of
additional machineries | with respect to actual dates of each and proof of payment for additic ral

machinery had not beeh furnished.

Hence, the clain} was rejected on the grounds mentioned above vide this office.order un er
C.No. V(l8)10/:\CJ/R¥E;F/2004/J708 dd. 4.11.04, The party filed an appeal to the Commissio er
(Appeal), Customs & Central Excise, Guwahati, who decided the case in favour of the party in Order- n-

Appeal No. 93/CE(A)&HY/2005 dtd.23.02.05. The department has now approached the CESTAT,

il
On turther scmxilny and on going through Commissioner (Appeal)'s observation it is found th 1
increase in insinlled capacity of limiting section(s) is enough (o increase the overall installed eapaci y
of the manufiicturing uhit, on which Commissioner(Appeals) & CESTAT had passed a number « f
decisions. CBEC Circula'rfNo.207/5/2002-CX-6 dated 5.3.02 also clarifies the matter.

It is also observed that the time limit clause of submission of refund claim could not be inflicte
as the Notification does ni)l prescribe any time limit for claiming exemption under it and CBEC vid.
Circular No.354/B/90~TF.U(P(.|I) dated 6.10.99 clarifies that refund under Notification No.33/99-CI
dated 8.7.99is not n reftind under Section 1113 to the coverod by time limit. '

In view of above dbservations and based on suhmitted dnriimante an catt _. n

v
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after 24.12.1997. Thiercfore, prima facic it is found that the said M/s Napuk ™ R\?\«\\W A
Sivasagar is eatitled for the benefit so prescribed under Clause 3(b) of the Notifiaw - ,

dated 8.7.99.

awsio (-

In view of above, to avoid the interest burder, the claim of refund is considered .\\\"‘\_ da 3
sanction w.e.f. 26.04.2000 in light of the guidelines issued under Circular No. 87292\

220201

. Hovwrever, the [pasty should note that in the event of any excess/erroncous refund, M
be demandicd as provided under the Notification No.33/99-CE dated 8.7.99 & am <N
practice and the applicant will be Hable to pay back the entire amount if so demanded 5« &

of Central lixcise laws.

AT ww
Yy wad

o wios

«d| .

(M. C. HAZARIKA )
DEPUTY COMMISSIONER

C.No. V(I8)|O/ACIREF/2004/ [0 3, -1, Date: )% Aoy

Copy forwarded for information to:-

A M/s Napuk T.E,, P.O. Suffry, Dist. Sivasagar, Assam

2, The Join
3. The Supe

Commissioner (Audit), Central Excise, Dibrugarh
erintendent, Central Excise, Sonari Range:

V4 ,)y'/P
(M. C.HAZARIKA )
DEFUTY COMMISSIONER
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;g\‘l'\uk , GOVT.OFINDIA
OFRICFE OF (TIE DEPUTY COMMIMNSIONER
CENITRAY [ A YN l\l\‘lQlf)N?t.""{H Al
Seation Godown Road. Jarhat TRE001 .
Pron. - (4T *I2I805 Fa +10006 b -pued din 7A~I‘JF & Lenenwra i St

C NolV (1 B)VACIREF2Z0C 1 Dare

ORDLR

' .M.'s Muttrapore T 00 Qul¥~ st Sivasauas, Assant, has g (.c vl [Usgise R«‘s.'i_ T.H'-N.i\‘: J
No AAACLITIRNXAMMY ta oot sring e includiog tea wasts udar i:cade:f.,-. N (00T ”'_.' '
Centisll Fxcise aritf 1988 have submiued an apalication o 3003 2005 cloe on chigihihy of vetoas
@' ) clain| after undertaking substantial exparsion by way of increase i installe  aceeny by not e than
' 250, bfter 24 1207 in terme of Notification Ne. 33/99-CL dated 8.7 99, ‘
They also sabmitted along with theie application: the asse-unent repe T > erated by Shi R Das
e steved Chancred Enginesr copies ol Bills, invoivs? challans G resp e 4 he o nerie
nstalled by them asavell as copics of lay our plars of the factory shouing ¢ g sainmalic lcx‘r':w-r"llnlv-n
of the machiners hefore and after vspansion . The assessec also sobmred wonlbis satemer U o
pund by thent during the period fram v 04,2000 (Daie o conpeneement & .«,vln.hclu:d Pt
with fhcreased nstalted capaceys tn Fehnary 2003 chuming refund ot 4 ero Auisedaty
On scrutiny of revord- submited by the said assessee 10 was seer the ovaies an ol b
factogy had been completed oo 23 52 2000 but applivd Tor the fenelit 0 1 vpansoe eida =._\u sand
wurifivativn alter a ong diad of time iC on 263 2003 they did s o iuce @ reima) Tor ok
delay|in submission of their application
’ .
" Moreover, o going thiotgh the records @ was iathet seen shat the g ansee ke acteny it
himitdd o 1t CFC Fermenting aad Dryving Secnom anli, Ja eapanse v wias Sade o e Aher
Sectdns. Viz, Withdring Rotenane ete As such, it appeared that evpansior © sl horied o <oawre
rot encueh o quuhiy as “Subezantial Fapansion” as e isaged in the wnd Ny oation
: On saing through the recordy the Assistan Commissioner, Cenngi b e Lol sl foe b by
( the velined laints iF any filed oo, fe o 3060 2004w his be vaee b bt ek not Leen
wroved Vo thers -.(:\«_'nn averall increrce in canscite b oab feaat 280 b THe mrnane 1nereane o
instulled capacity of individual seetions was considered wrelevin
o : :
- The proof of purchinse acquir e sanepontations ceceipt and At ot oo adihinorad e
- with réspect 1 actial ditec ol cach znd proaf of |\;|\(53m:nt tor additisns boavachi=ery duni not heen
furnished :
o Hence, the claim was rejected on the grounds menticned alSve i e this oflfive oo daed
N | Com, Lm iinder € NO- V(I8$)0ACHREF2O0AITE -did—A-- 0l Thepe o ed e e ot e

Comuiissioner (Appenl), Custome & Contral Pcise, Guwabintt. who decid

party in Order-in- '\mm;i Ne QUETEAGHY 2003 ded 2307 0% The depn

the vase 1t Basaoveae o e
Vobent Bk e e icied
the CHESTAT, Calotita v apgreal o T abone satd deciywne of the C o s S tAppeai)

On further scrutiny and on gomg through Connpssioner Apptead) 0 aser ation itis Loaad dho
increas in installed capazity ot imite cection(sh s enough toeieaw the
the manufactunng wmt. on whick Cooonissionent - A\pprealsy & TESTAT
dc\‘i.\'iun\ l—n'( (.'mzular N().T'M"sl NETRE S ('bl(l‘t‘ A 2\‘*-: et

e mstalled capaony ol
i quiessend A b b

tattes

it is also observed that the tme hnut clause of submission o ratend Caim cauld oo be ctlictad
as the | Natiligation docs not fresenbe any time imir o clainnee oven it
Circular NO 3SEBORTRUGPLI) dated o W clarities that retund undg
dated 3:7.99 15 not g refund under Sectien 1HI 10 be covered by tnne banit

undesr 1 and C32C vide
Notfication Nu s vee Ok
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4ot
Csubstantind expansian oy wav of increase in indalled capacity ot the tacrory by
stier 24 12,1997 Ihorcfore., prima facie 4t 1s found that the <aid M:s Muttrapo
Simasagal is cnttied %o ihe benelit so presvnibed unde Clace 30 of the Not:
dned ® 79 ‘ :

e o s te avoid the smviest burden, the clani of cetund is cont
sanction [w.o 1 Bped o fn ligin o e gudetines issued andec Cireular No

RT3 ol

However 1k ity stould nore that in the event o' any excesserroneous
he dersanded as priocidind snder the Nortteanon No 25 90v-ck daed 8769 &
practice nd the applizaee with he hable w pry ek the entine: s 11 sl
ol Centind Excse laws
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77 [NAME OF THE TEA [ORDERNOS GATE JEXPANSION SOCUWENTS  |PEROD  ORDER
o [ESTALE JOF ISSUE ~ ICCPLETED TN P UEMITTED OIN NV VED ACCCPRTCCC
i : »
Duklingia Tea Esiale Order-in-Appeal NO FEB 1G¢8< 5 04 2004 Z,zzar8 22052002
- O-"«/CE(A)/GHY’QOOS 2 o onths s
b DT 25.01.2005
o T '
4 - ‘ - .
1 Borholla Tea Estate  {Do DEC. 18¢3 27 05 2004 5years Do
: , 4 months
L . |Suntok Teas Estate Do SEP. 1688 3103 2004 5years Do
, 8 months
- |Burnie Breaes T.E. Order-in-Appeal No. MAR,2CCO 21.07.2003 3 years 26.10 2035 4
22/CE(A)/GHY/2005 4 months N N /)
DT: 19.04.2005 s Q//u/v?O O e Lo
- / ) i —r -\r«\/.
Kanchanpore T.E. Order-nh-Appea! No: 08 12 1858 Juiy.2003 4 vears 28.10 2005 / :
17/CE(A)GHY/2005 7 monihs
DT: 24.03.2005
J

Ao W%L}:v\ /L,M\/:ﬂ/,Q

w& L"WQAA’:*—-‘
Ly DLt

'4 /L( EV O (,IU-W L.)vv\ f G 'c/}f«_,u
ﬁ§gﬁ\/%;&y S/ ' ’ZF( (&:% (_h\} e ?} (CL_;‘ [Uw \.A.M! (_/’é:'/"'\./ (A o
‘ YZ@" /.;/fnﬁ,w«,& ) Ot o
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.. JNTHE CUSTOMS, EXCISE & SERVICE TAX APPELLATE TRIBUNAL
I g - East Regional Bench : Kolkata
' \}}7’1/72,&

CENTRAL EXCISE APPEAL NO. : EDM-381/05

’ Arising out of Order-in-Appeal No. 13/CE(A)GHY/2005
dated-23/02/2005 Passed by the Commissioner of Central Excise(Appeals)
, Guwahati.

For approval and|signature :

Mrs. Archana Wadhwa, Hon’ble Member (Judiciai)
Shii S.S. Sckhenl Hon’ble Member (Technical)

I. Whether Press Reporters may be allowed to
sec the Order for publication as per Rule 27 of
the CESTAT (Procedure) Rules, 1982 2

2. Whethier it should be released under Rule 27 of
CESTAT (Procedure) Rules. 1982 for
putlicziion i any authoritative report or not 7

30 VW etrer tos Logdship wish to see the fair cony

Orderisto be circulaics o ihe

Auihonties 7

M/s. C.C. Ex. Dibrugarh

Applicant(s)/Appellant (s)
Vs. L
M/s. Napuk Tea Estate
M/s. Muttrapore Tea Estate |
f’ﬁ% w}L Respondent (s)
Appearance .

Dr. Samir Chakraborty, Sr. Advocate for the Applicant(s)/Appellant(s)

Sri P.K. Das, JD R for the Respondent
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Mrs. Archané_ Wéd‘hwa,
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Per: Shri §§. Sckhon,
—=—210_.5. Sekhon

Court of Kolkata i wp

o underthe said notfication “nd ihereafier on meris

Tretfund mn the facts ¢
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Commissioncr of Centraj Excise Dibrugarh ang the

Neld filing of statemen; of dery
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45,

Hon’ble Memper (Judicial)

Shri S.8. Sekhon, Hon'bie Member (Technical)

was heard pursuant (o an order of thye Honble High

No. 575/06 dated Apri| 28, 2006, The appellant Is

respondents are an

manufacluring lea. The L. Commissioner

71 o ‘ . e -
{(Appeal) whije Nterpreting (he Provisions of Section 1B dated ~8/7/1990
H i |

paid s SIS proceduys| fequiremer

allowed he :e(_i.v’n.i::f;ff"f,’ir}

The Rcvcm:t( !

ddaine 4

SN appes|
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TsSioner LARRLEs) relies on CBI:C Circular 7. NG
1Y dared =6/10/99 b
of Seetion AB s pa
icaiion No. S3A9%.Ci

4

Lo a =ivoen

HUsion thae

By mn\‘;':\';n:zf'

CEMC O Qlaime under Na

setiled law 14 B excise where a Particular siziy;.

does noy give hmizion, preseribed under the genera! 15y,
l.e. Limitation Act 1932 (36) of 1933 shall be applicable

he presen, claim would, therefore, be barred.

33-99 Stipulates that claims

and in this case

have noy been filed a5 prescnbed apg
been filed nearly four years thereafier,
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) 7 We have heard both sides.and considered the material on record
and fimd that the |grounds taken by Revenue do not meet the instructions of
CBEC on the subject. We also find that the order of the 1.d. Commissioner

(Appeals) is balanced and has correctly appreciated the fact that no forma

-

application for refund under Section 11AB was required io be filed and the
refunds were 1o be.determined by the 1.d. Assistant Commissioner of Centra |
Excise passed on fthe monthly returns filed which is the stipulations of the
nm‘biﬂcmion . For|further material it the Assistant Coliccior sa required.
wauid have heen dovaht from the applicants.

Ve iind that the Assistant Collector oruving gvailed

Denefit of notificaiion cannot deny the applicants of their due claims. We

~

find no merits in the grounds taken by Revenue and reiect the same 2%
confirming the ardér of Commissioner (Appeals) .
Appeal rejected.

Dictated and pronounced in the open court.

o Ly

(Archan4 A._Vadhwa) : (Sb Sekhonj
Member (Judicial) | Member (Technical) / 2]>—"""
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GOW OF INDIA

OFFICE OF THE COMMISSIONER OF CENTRAL EXCISE

DIBRUGARH

Milan Nagar ‘F’ Lane, P.O.CR. Building, Dibrugarh- 786 003
Phone No.2314079/81/82 & FAX No. 0373-2314031

E-maitl: cmmdbr@sanchamet in

BY SPEED POS JPA X

. To,

C.No.V(30)77/Appeals/05/ ) S/L ~ 0 Dated:- 2 2 /C; / LZ

The Deputy / Assistant Commissioner,
‘C.(//m e/l Scuins .

/[/’ ‘f\’l/< L }\’4‘_1'[ ,

Subject;

- Please
04/07/2006 1in

- CESTAT’s Order No. A-593/KOL/2006 dated 04/07/2006 in the matter

“of CCE, Dibrugarh ~ Vs — M/s Napuk Tea Estate & M/s Muitrapore Tea
Estate — C/r.

tefer 10 the Hon'ble CESTAT’s Order No. A-593/KOL/2006 dated

the matter of Commissioner of Central Excise, Dibrugarh — Vs — M/s

Napuk Tea Estate and M/s Muttrapore Tea Estate. The said Order dated 04/07/2006
passed by the Hon’ble Tribunal has since been accepted by the Commissioner of Central

Excise, llbruga
similar cases in
as per law.

%J

rh. You are, therefore, directed to initiate necessary action for disposal of
“ludmg pending refund in line with the decision of the Hon'ble: Tribunal

st 0k

(N. PATHAK )
JOINT COMMISSIONER
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Q.A. No, 1272 OF 2007

Sri Himenshu Ranjan Saha

RN 1 . Lo L . ..Appiicant
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. Respondents
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” IN THE CENTRAL ADMINISTRATIVE TRIBUNAL
1 ' GUWAHATI, BENCH AT GUWAHATI

0.A.NO.122 OF 2007
Sri Himanshu Ranjan Saha

... Applicant

-Versus-
ﬂ Union of India & Ors.
... Respondents
The written statement filled on behalf of the

b
! '~ Respondents above named-

H WRITTEN STATEMENT OF THE RESPONDENTS

MOST RESPECTFULLY SHEWETH:

{l That with regard to the statements made in paragraph 1 of fhe instant
aJpp’lication which are matters of record the Respondents have no comment,
l%owever it is submitted that the action taken against the applicant is legal and as
|3er rules.

2J That with regard to the statements made in paragraphs 2 and 3 of the
i‘?pstant application the Respondents beg to offer no comment.

3, That with regard to the statements made in paragraphs 4.1 and 4.2 of the

nstant application the Respondents beg to state that these are matters of record

S

Ind the respondents do not admit anything which are not borne out of record.

’ Contd...p-2
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‘ That with regard to the statements made in paragraph 4.3. of the instant

?pﬂﬁlication the Respondents beg to state that these are matters of record and the
o
|

respo

ndents do not admit anything which are not borne out of record and
P

fﬁegé‘}?‘ding the applicants claim that regular reminders from the assessee to pass the
o

ﬁ;efuiird claim, it may be stated that the Assistant Commissioner should not have
i

I .
p:ass%d any order under duress of regular reminders. The Assistant Commissioner
b

has fo keep in mind the procedures as well as the instructions issued by the

sﬁilpeqior officers while dealing with official matters. He should not disobey the
-

iqistl't‘fcti011s of the superior officers on the ground that he is getting regular
] ! .
re"inir{‘l;ders from the assesses.
It
-

5. ” That with regard to the statements made in paragraph 4.4. of the instant
1

P

in respect of M/s. Kakajan T.E. has no relevance in the instant case. The contents
Lo :

apbliq?tion the Respondents beg to state that the case mentioned in this paragraph

L . .
of i’esgH of the para other than matters of record are denied as incorrect.

6. . I That with regard to the statements made in paragraph 4.5 of the instant

app‘:,llca_;tlon the Respondents beg to state that the applicant has no right to make a

stat‘c‘am@int that his Commissioner has acted in a wrong notion to harass him,
I I

1 [

simi)lyg} on the ground that the refund order passed by him was reviewed and
[

T

appeal filed.

;
| \_1
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7. That with regard to the statements made in paragraph 4.6 of the instant
| application the Respondents have no comment, being matters of record.

8. | That with regard to the statements made in paragraph 4.7 of the instant
.apélication the Respondents beg to state that the Memorandum No.55/2006 dated
25;69.2006 was issuedl to the applicant under Rule 14 of the CCS(CCA)
Rules,1965. The chargeé framed under the Memorandum No.55/2006 has nothing
£0 do with the appeal filed under Section 35E of the Central Excise Act,1944,
agail1st the refund order péssed by the applicant. The aforesaid memorandum
No.55/2006 was issued specifically for insubordination, while the appeal under
Secﬁion 35E%was filed on technical grounds. It may be specifically stated that
refund order has nothing to do with the charges leveled against the applicant
under Memorandum No.55/2006. Since refund order was sent for pre-audit, it was
examined and the applicant was directed not to sanction the refund claim. Instead
, the: applicant was in a great hurry to release the refund amount, in clear
insubordination of the Commissioner’s specific order and did so. It is denied that
Membrandum of charges is malafide , motivated unfair arbitrary and opposed to
pfoce:ciul'e estéblished by law.

9. . The contents of paragraph 4.8 other than matters of record are denied,

however the Respondents beg to state that the Assistant Commissioner is a quasi

Contd...p-4
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 disbursed the amount as refund to the assessee. This action is clear disobedience

b
I

E}i ank; dereliction of duty in discharging his responsibility. The officer deliberately
Eiactf%:
'1 W" ‘
‘pretaudit.

d against the Commissioner’s specific order that the refund was not passed in
“‘ The officer has acted in a manner which is unbecoming of a
L :

T
government officer.
1 I

| The applicant has relied upon the decision of the Hon’ble Delhi High

tCodjrt that no disciplinary proceedings can be initiated against a quasi-judicial

é;iluth“ority in a mere charge of alleged negligence in passing an adjudicatory order

is n(ﬁt the correct position of law, in view of the Judgment dated 21.04.2006 of the
s .

e ‘ . . .
Honﬂible Supreme Court, in the case of Union of India —vs- Duli Chand, reported

ai 2(5107(207) ELT 166(SC). Under this judgment , the Hon’ble Supreme Court
H H‘

ufghe‘lid the decision of the Larger Bench of Supreme Court in the case of KK,
! .\3‘

.Dl‘:ha\yan, reported at 1993(2) SCC 56, bverruling the Supreme Court judgment in
i\{i .

Contd...p-5

‘ dicial authority only when he is acting as an adjudicating authority. Processing,
i ,

s“"anction and disbursement of refund amount do not come under the purview of
qpasi Judicial function but purely administrative function. There is prescribed
| pﬁocedure, checks and balances perided for such function. The applicant initially
. lowed a part of such procedure by sending the case for pre-audit before
: s%lpction of refund. But, when he came to realize that the said refund would not be.

. cléared in pre-audit , he set aside the procedure in the matter and sanctioned and
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The case of Zunjarrao Bhikaji Nagarkar [1999(112)ELT 772 (SC)]. In the case of

o]
K.K. Dhawan the Hon’ble Apex Court listed six instances when disciplinary

action can be taken against the adjudicating authority, which are as follows:

where the officer had acted in a manner as would reflect on his
reputation for integrity or good faith or devotion to duty.

if there is prima facie material to show recklessness or misconduct in
the discharge of his duty.

if he has acted in a manner which is unbecoming of a Government
servant.

If he had acted negligently or that he omitted the prescribed conditions
which are essential for the exercise of the statutory powers.

If he had acted in order to unduly favour a party.

If he had been actuated by corrupt motive, however small the bribe
may because Lord Coke said long ago “though the bribe may be small,

yet the fault is great”

The present case would fall squarely within various categories as listed

above. Therefore, charge sheet under Memorandum No0.55/2006 dated

25.09.2006 was issued properly following the rule.

Contd...p-6
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A copy of the said judgment in the case of Union of India —vs- Duli Chand

lepc:),rted in 2007 (207) ELT 166(SC) is enclosed herewith as Annexure-I.

That with regard to the statements made in paragraph 4.9 of the instant
cation the Respondents beg to state that at this stage, the applicant can not

1 that allegations are not sustainable as the allegations are yet to be

: |

6011fi1'nled, based on the applicants reply to the Memorandum No.55/2006 dated
d . : . . .

25.09.2006 and on the basis of further inquiry in the matter. Under the

cirCI‘KJmstances the allegations can not be presumed to be false, concocted,

unded, malicious, arbitrary and opposed to the settled position of law, as the

cr has not yet been decided.

That with regard to the statements made in paragraph 4.10 of the instant

|
cation the Respondents beg to state that the decision of the CESTAT and

o

Un

I\Lo.

Com

dbLib

respe

cominunications made in this regard have no relevance to the allegations of

\
k

eliﬁen’ate disobedience, insubordination and dereliction of duty in discharge of

nsibilities by the applicant as alleged in the above mentioned Memorandum
5/2006 dated 25.09.2006. The applicant was given a specific direction by the
missioner by withholding the pre-audit clearance in the matter, the applicant

erately, without seeking pre-audit clearance from the component authority,

sanctioned and disbursed the refund amount.

Contd...p-7




These acts of insubordination and disobedience can not be Justified and explained
by citing subsequent decision of the CESTAT. |

12. That with regard to the statements made in paragraph 4.11 of the instant
application the Respondents beg to state that the applicant can not act under
duress or under unfounded threat of interest, The refund under Notification
No0.33/99-CE dated 08.07.1999 is not governed by the provision of Section 11B
of the Central Excise Act,1944. There is no provision of any interest on refund
governed by Notification No.33/99-CE dated 08.07.1999 where no time limit was

provided for granting refund which was claimed by the assessee after 6(six) years.

13.  That with regard to the statements made in paragraph 4.12 of the instant
application the Respondents beg to state that the charge sheet under Memorandum
No.55/2006 dated 25.09.2006 is not issued under any vindictive action. His
transfér from Tinsukia to Shillong was issued as per the “Central Board of Excise
& CLi‘lstomls Transfer Policy” following the Central Vigilance Commission’s
guidelines. The applicant had also been charge sheeted under Ministry’s
F.No.C1401 1/24/2005-Ad.V/5831 dated 24.11.2006 for causing revenue loss to
the Government exchequer by granting refund irregularly to M/s. Green Assam

Company Pvt. Ltd.

Contd...p-8
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Assistant Commissj

Certzal Excise, b
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|
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|

1'114' | That with regard to the statements made in paragraph 4.13 of the instant

'

aj’ppl:f%cation the Respondents beg to state that there are sufficient evidences on

l"3CO§1"d to show that the officer acted asunbecomihg of a government officer. His

aptidns are not bonafide and he failed to carry out the duties and responsibilities

i

reposed on him by the department. As the subject charge sheet. is still under

inquiry, it will not be proper to quash it at this stage.

i

|

= |
5.1 The grounds made in paragraph 5.1 of the instant application are denied ,
L

h‘ong:ver the Respondents beg to state that being a quasi-judicial authority, the

1
d}ppfs cant was bound to follow certain rules, regulations and instructions issued by
: i .

the j.lsiuperior officers. He can not violate the set procedure and instructions in the

|

i

guise of exercising quasi- judicial power.

16. | That with regard to the grounds in paragraph 5.2 of the instant application

the Respondents beg to state that the department has already preferred appeal

l. efore the CESTAT agamnst the order passed by the Commissioner(Appeal) ,

Customs & Central Excise , Guwabhati.

I'7.3  That the ground made in paragraph 5.3 and 5.4 of the instant application

‘ : | | Contd...p-9
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i |

‘e dﬁnied, however the Respondents beg to state that the Assistant Commissioner
a iuasi—judicial authority only when he is acting as an adjudicating authority.
'océssing, sanction and disbursement of refund amount do not come under the

i .
ew of quasi-judicial function , but are purely administrative functions.

That with regard to the grourids in paragraph 5.5 and 5.6 of the instant

'%:ation the Respondents beg to state that the matter of refund claim of M/s.

'

hubwa T.E., the applicant sanctioned and disbursed the refund without seeking
i | :
wdit clearance from the competent authority, which is a clear violation of the

ov%mment Circular No.809/6/2005-CX dated 01.03.2005, wherein it was stated

NCC]

—_—

ppl

1SC

a

fe

d’llsm
-

foplv

ol
{

§
2

-jﬁcally that all refund claims which are of more than Rs.5 lakhs are to be

)111|;$L11501‘ily pré-audited. The act of insubordination and disobedience cannot be

j
fied and explained by citing subsequent decision of the CESTAT.

|
|

That with regard to the grounds made in paragraph 5.7 of the instant

'jf:cation the Respondents beg to state that the disciplinary proceedings in this

;ilave been issued following the pi"opel‘ law. The prayer of the applicant is not
'
I%illegal . but also unjust, and therefore, the same should be summarily

:issed. The respondents further beg to state that the grounds set forth by the

_;cant are not good ground and the same are not tenable in law, as well as , on

cts;;‘j;and as such the instant application is liable to be dismissed.

Contd...p-10
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.1 That with regard to the statements made in paragraph 6 & 7 of the instant

|

appl"ication the Respondents have no comment.
PPY
|

-t That with regard to the statement made in paragraph 8 & 9 of the instant

application the Respondents beg to state that the claim of the applicant is illegal

I

a!nd ;Wi“ founded and therefore the applicant is not entitled to get any interim relief,

or relief’s as prayed for .

It That contents of paragraphs 11,12 being formal need no comments from

AN

That the respondents submit that the instant application has no merit and

S slljlch is liable to be dismissed.

Contd...p-11
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mmissicner (P&V)

 Assistant (e
Central Exeise, Bibrugarh

VERIFICATION

|
I Shri Ashish Bijoy Dutta S/o. Late. Jitesh Chandra Dutta aged about 53
|

years , R/o0. Dibrugarh-786003, District- Dibrugarh Assam and component officer

9, being matters of record are true to my information derived
? i

rom which [ believe to be true and the rests are my humble submission

| ; .
efo}ye this Hon’ble Tribunal ooeot L9 Lowre ol Wm«.w@ a0~ 4

And I sign this verification on this &2/ % day of FavvARY 2008 at

)

Guwahati.

Signature

, Ashal Piaey Bulle”
| (ASHISH BIJOY DUTTA)

ASSISTANT COMMISSIONER (P&V)
CENTRAL EXCISE DIBRUGARH

| AB.Dutta
Comtral Exelse, Bidrugarh

b R B A e e e an a1 o

1’ . ; . . - Q3 e
fth!‘e answering respondents, do hereby verify that the statement made in paras /- 8 4/0 a3

—M

Z’A&C .
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Ru*ma Pal, C.K. Thakker and Markandey Kef
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Civil Appeal No. 2168 Of/L)Gé decided on 27-4-2006

Adjudicating Ofﬁcer though performing quasi-j mdu ial function.s
"Jiable for negligence - Nagarkar's case overruled - Ad; .zdmahng officer, fnund
grossly negligent while discharging quasi-judicial functions - Refund ‘claims
<sllowed negligently thrice - Charge of gross neghgvnce upheld by Central
Administrative Tribunal but disciplinary proceedings dropped - Tribunal G-
der upheld by ngh Court - HELD: Initiation of disciplinary action against of-
* ficer who exercises judicial or quasi-judicial powers acting neghe eittly or reck-
tessly held as sustainable by Largpr Bench of Supremnc Luur Uin KK, Dhawan
(1993) 2 SCC 56 - Requirement of culpability as held in Zupjarizo iﬁml‘mn Na-

X

garkar [1999 (112) E.L.T. 772 (S.C.}] comtrary o Loxges Reuch decision of $u-

mreme Court and not cotrectly represent the lavs - rh ryper Bench decision o
wrevail - Impugned decisions set aside - Order of }m«mhmmt ugheld - Kudes
*1, 15 and 16 oF Central Civil Services (Cl;ﬁ&l"ﬁ‘??(’ﬁ Control and Appeal;
Rules, 1965 - Section 11B of Central Excisé Act; 544, [(1993) 2 SCC 56 affirmed
and 1999 (112) ELL.T. 772 (S.C.) cverruled]. [paras 2, 3,58, 21

Precedent - Decision by Lcrcx of é;m Tud {ges conly @y to eadier Gect
sion by Larger Bench of three Judges - Lary ser Benen decision to prevail -
iews expressed by Bench of two Judges not represent correct law. [para 9)

. Appeal allowed

.=

: CASES CITED- - L .o

Govt. of Tamxlnaduv K.N. Ramamurthy — (1997) 7 5CC 101 — Relied 071200 ierrerer .. oo [ Para 7]

Union of India v. I’ K. Dhawan - {1993) 2'SCC 56 -— Affirmed. ... .. s [1 arac 5,7, 9]
Zunjarrao Bhikaji Nagarkar v. Union of India — 1999 (11Z) ELT.77 Z‘S( ) o

—-Overruled ....................................................................................................................... iParas 2, 8.9)
[Order] - Leave granted. b

2. ’I'he issue in this appeal is whether discinin m, voacths coald be taken

against the remondent-emplny e on the ground toat the 2o povee had been

found to be grossly negligent while diﬂcm roing .f.ju D% ‘u.'.*.,. n’ fonchons, We
reed not-go into_the factual aspect of the c.‘;:;;me axgent o record that the re-

spondent had betin punished, by me a15c1pnr¢ax y exhopty on e greund that ne
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%7 0071 ®. [ ' UNION OF INDIA v. DULI CHAND

' ' - ! eyt
f : P NP /-
 had negligently allowed clgims for refund to.an applicsni ¢ i ieee dif ey
' casions. The punishment imposed was stoppage of twe anrna} g T

d at this stage tha: these ¥ A0 W@, Y )

! cumulative effect. It may also be notice T

- the fact that the disciplinary authority had complied with all the 1Sy 15”789 . K

. cedures for passing the impugned order. However, the action of the disciphaary, ¥y, /

- authority was challenged before the Central Administrative Tribural on 1 g Be,, £

' ground that no disciplinary proceedings would lie against an officer discharging

- judicial/ quasi-judicial functions unless there was an element of moral turpitude.

t The Central Administrative Tribunal upheld the finding of the gross negligence

~ on the part of the respondent. But it was held, relying upon the decision of this
Court in Zunjarrao Bhikaji Nagarkar v. Union of India 1[(1999) 7 SCC 409] that dis-

ciplinary nroceedings would not lie against the officer discharging quasi-judicial

.’ functions unless it were established that the officer concerned had obtained an |

¢

e i L

; :

. undue ac-vantage therieby or in connection therewith.

E' : a2, The decision of the Tribunal was challenged by the appellanis before
;  the High Court. The High Court came to the conclusion that since ro uiterior
., motive was alleged against the respondent, the Tribunal was correct in ruashing

l * the proceedings aga‘u?st the respondent.

Eﬁ" - 4. Learned 'cougs,el appearing on behalf of the appeliants in impugning
- the order has submil’ttedﬁg':.hat the decisions of the Tribuna ang G phigh Court

ded on the law as it nowW stands on e CEve

5.. The 1aw|on the subject was considered in exte.vsoit ©
Bench decision of Uniot of India v. K.K. Dhawan [(1993) 2 SO ES) viaeraing it was
] noted that the view that no disciplinary action could be initiated againgt an ot
- cer in respect of judicial or quasi-judicial functions was wrong. it was further
said that the officer,who exercises judicial or quasi-judicial powers acting negli-

. gently or recklessly could be proceeded against by way of disciplinary action.
% The Court listed six instances when such action could be taken: (SCC p. 67, para ;

" have incorrectly procee

- thre o adie

e

f 28) .
i‘:; “28.(1) - where the officer had acted in a manner as would reflect ori bis
N reputation for integrity or good faith or devotion to duty; ' '
o (i) if there s prima facie material to show recklessniess or misconduct in
the discharge of his duty;
- (iii) if he has acted in a ynanner which is unbecoming of 2 goverrment et
{ vant; . i ' - i ‘
? (iv) if he had acted riegligently or that he ornitted the prescribed conditiens
- which are essendjal for the exercise of the statuiory powers;

(v).if he had acted in ord;é'r to unduly favour a pary;

(vi) if he 1"1ad been actﬁated by corrupt ﬁOtiVs&, we'\'('er":- veadd st - ik

may be because’ Lord Coke said long ago “theugh dis bribe 1y o

yet the fault is great'” | "

6. The ?ourt, however, made i
have to depend upon the facts of a particulat ¢
squarzly within the fourth instance listed above.

7. The-decision in KX, Dhawan case was cOnsi
follov:ed in Govt. of T'N. v. KN. Ramamurthy [(1997) 7 SC

PR
Srviicd

t ¢lear that ultimeiely the malier would
ase. The present case would fall

dered by this Court and
C 101]. In that case in€

“Tribunal had set aside the order imposing punishment on an officer who had
been discharging judicial functions. The Court was of the view that the Tribu-

1 A.-o reported in'1999 (112) ELT. 772 6C) -

L SN

o e T -
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] f
nal’s action was contrary to the several judgments of this Court and the settled
law-on the question.

8. In 1999 another Bench of two }udges in Zunjarrao Bhikaji Nagarkar
considered and referred to these earlier decisions. However, the Court appears to
héve reverted baclf to the earlier view of the matter where disciplinary action
cculd be taken against an officer discharging judicial functions only where there

vas an element of culpability involved. Since in that particular case there was no
evidence whatsoever that the employee had shown any favour to the assessee to
whom refund had|been made, it was held that the proceedings against him
would not lie. In fact the Court set aside the disciplinary proceedings at the stage
of the issuance of charge-sheet to the charged officer.

9. -In our opinion, Nagarkar case was contrary to the view expressed in
K.X. Dhawan case. The decision in K.K. Dhawdn beirig that of a Larger Bench
would prevail. The decision in Nagarkar case therefore does not correctly repre-
sent the law. Inasmuch as the impugned orders of the Tribunal and the High
Court were passed on the law enurciated in Nagarkar case this appeal must be
allowed. The impugned decisions are accordingly set aside and the order df pun-
ishment uphzld. There will be no order as to costs. '~

'
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Central Administrative Tdébunal
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Shri Himangshu Ranjan Saha
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@s the same nature of refund was

Faiscd any o

1.18 Crores and the reply of

Farmion

Commissioncr, Ceniral

unfair and against the

s rclevant fo

gut about the

5 {enclosed as Annoxure- A) and

. 1 3 AR
Dibrugarh vide his letfer dated 27.05.0
subscquent refund order dafed 031

as Annecxure- B

LA RGN, a_/ v;

tin mc refund under Notification No.

Kgomder filed by the applicant against
thn woriidnn ciain { o A Fer ihin
the writien statemeont submuifed by ihe
respondcents

i
oy *e 2 PR L] L L3 K]

%bc apphicant most humbly and respectfully beg {o state as under;-
L e , i a
Ihat {n¢ applicant denics the statements made in para 1 and 3 of the
vritten statement and begs fo state that the action initiated against the

tes laid down on the matier

i

mention here that the

“action taken against the applicant is without any genuine cause/ground

o
o i
L]

!

pre-audit. An example is of

Commissioner,

b
iy
is

cputy

for pre-audit of the refund of Bs.
Trind o rn T rion
joint Commissioncr, Coeniral Excise,

1.05 of the D CFL‘" L OmMISSIoncT,

clcarly indicates that i

rugarh has cleared

the respondents knows very well

33/99-CE dated 08.07.99
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rejection of the order passc

higher authorily direct to

s~ - o~ -y
"\31‘1\.“.4 ‘..'EC \"151 GI t?ﬁii'i(}“i \j‘v‘.‘ij [

“

mentioned in his reply to memorandum Ne. 55/06 dated 15.11.2606 in

-

para 5 and 6 and nowhere the then Commissioner, Central Excise,

Dibrugarh has not given any proper direction and cven in the matier of

-

inferest also, which the respondents are mentioning now. So, the guestion

SOt . e 23

£ 1 1 = g v RS, Iagrrery i
Of GIS0DCS ’mg the instructions of the s IPCIIOT OIfiCCT GOCSs NOL arise af all.

o

T .3

The applicant passced the order on merif after oblaining underfaking from
the asscssce to safeguard the Revenue, as direcled and as per
instruction/ guidclines of the noetification No. 33/99-CE dated 08.07.1999

and acfed as bonafide maintaining absolute integrily and

* T

That the applicant cafegorically denics the statements made in para 5 of
the written statement and begs to submit that the case reforred by the
applicant is very much reievant in the instant Original Appﬁcaﬁsr.

Applicant’s order for cligibility was on 10.05.2005 and M/5 Kakajan T.F's

cligibility order was on 16.05.2005 i.c. afier one weck, If the a’pphcants

- PR 3. E]

T + :
casc falls under so calied time bar factor and other w ay win ¢h mentioned
. ) - Y 2z O T AR OTAGDE 1L * e r
in {ne joint Commissioner leiter dated 25.07.2005, then how the case of

rr

akajanv T.E. can be in order when it is said that “you arc directes

not to withheld refund on this sround only {vide lctier dated 27.09.05 by

-

the same officer). However, in order to ensure that revenue is safeguarded

in casc any amount is found refundable, by obtaining undertaking from
Y 5 & )

it ~intrnrintiin A fhn nfinet fhat thotr oot ol efun I ihn + in $hn

ihe ciaimants fo the effect thatf they should refund the entire amount in the
. o v .. N R . -

cvent of Appcliate Commissioner's Order goes in Department favour,

This casc was not withheld nor pre-audifed as per Govt. Circular No.
8G9/ 6/2005-CX dated 01.03.20605 if at all required. It appears that different
attitude have been adopicd whilc administrative order have been issucd
on the same subject by the then Commissioner without assigning any
valid rcasons for taking altogether all togethor different views on the
dentical issue of refund. Thercfore it appears that the respondents in

order to cover up the lapses of the then Commissioner submitting
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mislcading statement before the Iearned Tribunal by Imsrcp Cam 'tﬁik

'y z x k1 2 = r » b
factual position, as such rcievant order of refund passcdifn
e e ha
a g e T 3 e %Az A= AR ) s o
M/5 i{:;}:.a;:r. 1.E. dated 16.05.2006 may kindly be summoned for perusal
.
o vr

: 2% .y ' 23

That with regard to the statemoents made in para 6 of the writlen

r

most respectfully begs to submit that the

Laaal

statement, the applican

applicant has cvery right as per Indian Constitution to protect himseif by

5 activitics for which a

fo moention here that the then Commissioner, Ceniral Excise, Dibrugarh
had faiicd to excrcise her power under provision of Sec 35 E of CEA, 1944

ather liberty is granted fo the applicant o disposc of the refund claim on

merits by the letter dated 25.47.2005. Commissioner cannot withheld order

P P PO ST T TP T ST T IETEY I R
Of t0C gquast judias! authority subordinate ¢ him/ hor, In review, ihe

T . co e 1 41 1 TR T
~ S Te Tt k& - IS o Tk u Te e ~ P [ o) + 1
competient authorit Y 15 nol sauslicd as regard ihe order of chgibity o

oracr granting the refund claim in that cvent the guthority is vested with

the power to prefer appeal against the said order of the subordinate officer

under provision of Section 35 E o

’1;10;1 I

tj,
f'4

e 2 . 13

That the applicant categorically denies the statements made in para 8 o

bty

the written sfatement and begs o submit that there is no question of

Py

insubordination. The applicant acted as per order of the respondent letter

3 3 k]

dated 25.07.2005 {copy cndosed). Charges framed under memorandum

T o v 4 Ty 1 - . + . . " .
i SR F300A 1o An yvin amninoo - et . 3¢ oo Car in

NG, 05/ 2UU0 18 dopliorabie, bascicss alicgation which is a clear indication

and amifreind af a menorancn £ ximediodtern el s 3

and manifestation of a Pre-condaiv cd notion of vindiciive and biased

attitude to spoil the carcer of a sincere, honest, active officer who worked

in cther organization also on deputation with full satisfaction of the senic

(@]

tricer of those organizations. The memorandum No. 55/2006 is directly

Nt § - £ Framy A ] $hnr inoirririedd $fn oo g e
not {o sanciion of the refund claim rather instructed fo pass an order on

r

.y a = 1. e P M * :% .
merit and o ensure {he Iy T;I‘;\lyu, of naturai justice are noet viciaied. in this
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- Commissioner, Central Excise,

memorandum is issucd) }'czzca as Commissioner. So far the applicant’s

- That the applicant cafegorically denics the s

impicment the government policy for the inferest

oy
Gl

r

14 of the writien statement since the sam

1\\5130 wdents have not cited even a single instance wher

-satisfaction of the superior officers of that organizations. No where this

3

‘type of problem arosc, only the problem started when the then

f’“)
U‘
“é
by
"":'\
«2
)
€3]
)
ol
-
o
P
o]
ki
[
3
%
d
Y
[4]
(oW

o .

b1

proves that she herself not so conversant with the Central Excise Act and

Rulcs and allied laws properly. Whalever the subordinate officers stated

arribinm F A varifb thad aciane 3 3 lieand arhich

ot written she agreed with without a i{mg/‘ guarry io {he applicant which
: her mracbior The ammber n mriact drdicial aiil ter

is not a healthy practice. The applicant a guasi judical auihonty and

controlling officer of a Division with administrative power to excrdsc and
0o

., ¥ b

“required to comsult by the higher authority before taking any dedision.

A g i1 i oinen 1 el Aihar it o
Atter servicing the department since 1976 and other organization on

on wiil 3 roryitbabin 3 4 6 e wrhn hac he Indd
deputation with good reputabion and the officer who has been graded A+

Officer by the department how the applicant became a unbecoming of a

g rernTi rd nemiad f the § ~ i A 3
Govi. servant within a shori period of the then Commissioner resumed

1

v} e imoinnorafo . Sa TMANY Y Inn
Charges s of the Dibrugarh Commissioncrate. 10OCTe are 50 many oxampics

i

where the Commissioner {Appeals) and higher authorities written abou
the activitics of then Commissioner that she has signed oniy on the

subordinaic notes withos ul g1 ”}Ilz., her personal comments and notes,

vith the reply of the two

3
<
..:-1

~charge sheet (Annexure- O and P) issucd by the competent authority a

the instance of the then Commissioner. All the c’ﬂargc sheet under
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Mllan Nagar 'F"Lane, P.O. C.R: Bunidmg, Blbrugarh 786 003

Lo b e N

il GOVT OF INDIA
omce or: THE COMMISSIONER OF CENTRAL EXCISE

DIBRUGARH,

f"bone No.2314079l81182 & FAX, No. 0373 2 312 8

N "'l’Lng g(}b’]’ “: . “ L ' . X
peals/05/ 90, < B0

R\ vc:m)mmp
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'Hns has é

Tag Ceputy Compssioner,
Cent; ol Exdi

Moed - Appeal before the Comemissiongr (. mucal~ 3, Customs &Ccmr\d _
'+ Excise, Guwahati against:Ozder undet; C.No. Vi 18)112/ACS REF/ -

2004/2001 - 4 dated 16: /05/2005 ih t.x-* mattcr of M/s kakajan Tea

~ bstate - Cir.

AR IR I

rcfcrence to your office letier under C No. \f(18)1"0/ ‘\CL’RI.I';’I\hsc?

3216 dated 1 1/08/2005 on the foregoing subject

il

vn'ai mdegx}kmg

_ Thuugh an appc.d is going W be ﬁls,d ag‘ msl your \..)(Ju
refefence,. you: am directed not to Witlihold refund on thiz g x,munu only.. Howcvcr in orgﬁfr :
io ex"'u.r{- that rcmm& is. safeguarded'm case am' amount

T ""vxosﬂd appeaL o ‘.?z!
t] ; .
- 1 : BN
iCHRY f';u# suss 1il¢ i rennned herewitl.

T .ddll.,(. 6/’()5/2005 under

lwui s clxonnble you niky -

‘ Lg}’xmmsswn.;
4 3 ?(ir:rmm ~L it SO
mmunm mwncuu.siy rul'uml' J¢. frd ey
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UM ROMOHANTY )

CTOINT COMMISSIONER
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I GOVT. OF INDIA
OFFICE OF THE DEPUTY COMMISSIONER
CENTRAL EXCISE DIVISION::JORHAT

, Station Godown Road, Jorhatc;lﬁ 801
Phone/Fax: 0376 2320006 E-mail:div7403 & cong 6‘;’@?‘1:
. . , ¥ [‘,.' Tid

S8

M/s Kakajan T.E., P.O. Mariani, Dist. Jorhat, Assam, holder of CentralExsisé Registration

~ No. AABCTOG02KXMO11 (HereinaRer called as ‘the said applicant’), an unit registered with the

Central Excise Department to manufacture ‘Tea including Tea Waste’ falling under Central Lxcise
Tariff sub-heading No. 0902.00 of the Central Excise Tariff 1985. The said applicant has submitted
refund claims of d;uty covering the period from 08.07.1999 to 28.02.2003 for the total amount of Rs.
1,18,86,282.00 (Rupees one crore eighteen lakhs eighty six thousand two hundred cighty two) enly
paid through their PLA No. SH/103 with this Office in terms of the Notification No. 33/99-CE
dated 08.07.1999-(Details as per annexure). .. :

, On scrutiny of the submittéd documents it has been found that the said applicant have been
existing one and{have undertaken substantial expansion by way of increase in installed capacity of
their factory by more than 25% on or afler 24.12.1997. Therefore, prima facie, it has been found
that the said M/s Kakajan T.E., P.O. Mariani, Dist. Jorhat are entitled for the benefit as provided

~under clause 3|(b) of the Notilication No. 33/99-CE dated 08.07.1999. Their case has been

considered by [this office vide Order under C.No. V(18)112/ACHREF/2004/2001-4 . dated
16.05.2005. The date of eligibility of exemption in terms of the said Notificaiion was determined
w.e.f. 25.07.1999 in the said order dated 16.05.2005.

The refind claims in question have been verified with the rolv. @ PLA, TR-6 & invoices
etc. as submitted by the applicant. The month wise statements of accounts as submitted by the
applicant were verified and found that the applicant have debited an amount of Rs. 1,18,86,:82.00
(Rupees one crore eighteen lakhs eighty six thousand two hundred eighty two) only against
payment of CENVAT/BED during the period from 25.07.1999 to 28.02.2003 in PLA A/C

" No.SH/103. Sé), a sum of Rs. 1,18,86,282.00 is found to be admissible for refund. The provisions in

terms of the Nlotiﬁcation No. 65/03-CE dated 06.08.2003 have also been examined and found that
the total debit;in PLA amounting to Rs. 1,18,86,282.00 is found eligible for sanctioning of refund.
During the period under consideration, the said applicant paid the Central Excise duly against
clearance of tl}’eir goods from the CENVAT credit account amounting to Rs. 23,81,113.00 (Rupees

twenty threelakhs eighty one thousand one hundred and thirteen) only. The said amount is not
liable to be considered for refund. ’

Therefore, Rs. 1,18,86,282.00 (Rupees one crore eighteen lakhs eighty six thousand two
hundred eighty two) only paid through PLA, taken for consideration for refund, on furnishing an
undertaking by the said applicant, to pay the entire amount in case the Commissioner (Appeals)
decides the dase in favour of the Department, to avoid interest burden as already claimed by the
applicant, vide their letter dated 06.08.2005 and s per direction of the Joint Comunsstoner, Central
Fxcise, Dibrugarh vide letter C.No. V(30)79/Appeals/05/20530 dated 27,09 2005,

‘In view of the above, 1 do hereby sanction refund provisionally amounting to Rs.
1.18.86,282.00 (Rupees one crore eighteen lakhs cighty six thousand two hundred cighty two) only
) : T . o .. ¢ Y Y'Y ¢ A o
clubbing together all the monthly claims for the periad from 25.07.1999 to 28 022003 (o Ns




g ~ 21l |
wakapn 1L PO Ma t;nn I)m lmh WL Assam, interms of the Notilication Moo 3399 CT dated
08.07.1999 covering the period (rom 25.07.1999 10 28.02.2003 subject o post-audit.

A4

The subject re und of Rs. 1,18,86,282.00 (Rupces “onc crore cighteen lakhs cighty six

thousand two hundred eighty two) only is hereby sanctioned in terms of the Notilication No. 33/99-
CE dated '08.07. 1959 afler verification  of eligibility and payment particulars.  Any
excess/erroneously refunded ‘amount will be demanded as provided under the Notification No.

33/99-CE dated 08.07,1999 and the said applicant is liable-to pay back the entire amount- if so
demanded under the Central Excise Laws.

gt

(M.C. HAZARIKA)
DEPUTY COMMISSIONER

C.'No.V(IS)I:IIZ'/ACJ.It,[iF{2004'/ L (‘-?’3 S ~ Dated:- .'%/ h /ﬁ' 5

: Copy to: | M/stakajan Tea Estate, P.O. Mariani, Dlst Jorhat, Assam R’Jr‘infonnation. /
T | \07

/0/fr6\l

: ‘ ( M.C. HAZARIKA )
' ' ‘  DEPUTY COMMISSIONER

3 C
‘—’ l Dated:- :')///d()——

C.No.V(18) 112/ACJ/Rrr/2004/ Lo

Copy forwarded for information and necessary action to:

R Thc Comm}sstoner Central Excise, Dibrugarh.

2. The Joint Comnussmner (Audit), Central Excise, Dibrugarh along with copy of PLA, IR 6
and statement of duty paid for the period from 25.07.199 to 28.02.2003.

3. T he Assmtant Chlef Accounts Officer, Central Excise, lerug,arh

. l@/

o // n
s \(/,,72//( 7§L

: (M.C. HAZARIKA ) -
, DEPUTY COMMISSIONER

I order accordi 1ély. ‘ | : /

i

“Zy
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- “’JF‘I“CE OF THE COMM'&’S‘ONER OF CENTRAL EXCISE

DIBRUGARH
. “ian Nagad Lane FLoR O R Building. Dibvagarh - ISR
Pl 0ATR23T08 T Fan D 03732315237 RDECS el

oo N ba b Pee-Audid/ IR 2005/

To.

The Assistant Commissioner,
o Central Excise,
gl C.R. Building,

A Dibrugarh — 786 003.

»

T € e

Sub: Refund claim of Rs. 1,10,61,418.00 in respect of M/s. Chubwa T.E., Pre-Audit ~
Regarding.

Please refer to{your letter C.No. V(18)09/REF/ACD/2004. dated 29.06.2005, on the subject -
mentioned above.

The issued raise by you in the aforementioned letter have been examined in this office and the
observations are as under

c. 1 The Hon'ble Apex Court’s observations in the case of M/s. Ginni Filament, even though made in
c[elahon to a matter of a100% EQU, has application in respect of exemption notifications in general in so
far as the observations{ e.g., that an exemption notification has to be read on its own terms, conditions
therein cannot be ignored, and exemption notification'has to be read strictly so far as eligibility is concerned.
cannot be viewed as an order in personam. Besides, similar view had also been taken by the Hon'ble
Apex Court in other cases. reported at 1978 (2) ELT J 350 and 1995 (77) ELT 474, Such views of the
Hon'ble Apex Court capnot be dismissed summarily.

2.~ Inthe case of M/s. Shivdham Industries, reported at 2002 (141) ELT 272, the Tribunal, while
observing that an exemption under the Notification No. 33/99-CE, dated 08.07.1999 is not automatically
defeated if the refund is not filed within the periad of 7 (seven) days, also observed.that the claim of refund
in any case has been filed within the period prescribed urnder Section ZJE,vV

3. In the case of M/s. Raghuvar India Ltd. leported at 2000 (118) ELT 311, while dwelling on the issue
of limitation where nonfg is prescribed in the statute, the Hon'ble Supreme Coun observed that, "Itis not for
the court to import any specific period of limitation by implication, where there is really none, though courts
may always hold when any such exercise of puwer have the effect of disturbing rights of a citizen that it
should be exercised within a reasonable period.” In the case of Corporation Bank, reported at AIR 2000
SC 76, the Supreme Court, on the issue of reasonable period, held that in respect of claim of money,
specific period in the I_hmulanon Act should be considered as reasonable time. For your benefn relevant
wortions of the Limitation Act, 1963 is repraduced below -

- Section 3(1) of the said act provides that, "Subject to the provisions contained in Sections 4 to 24
linclusive), every suit instituted, appeatl preferred and application made afler the prescribed period shall
be dismissed,......... " Section 3(2)(a)(i) states that, for the purposes of'this act — a suit is instituted, —in an
ordinary case, when the plaintis presented to the proper officer. The SI.No. 113 of Part X (suits for which
there is no prescribed|period) of the schedule to the Limitation Act. containing first division suits provides
a limitation of 3 (three)) years from the date when a right accrues.

Your attention is invited to this office letter of even No. dated 27.06.2005, v'de which the
Commissioner's decision to withhold pre-audit clearance in respect of this particular claim of refund was
conveyed to you. In view of the foregoing discussion, no reconsideration of the said decision appears to
be necessary: You areé required to pass an order on merits, keeping in view the aforesaid position of law.
Please ensure that the prinCiples of naturaljustice are not violated.

This |ssuesf"', the apy:iuval of the Commissioner.

R

ﬁ.x’sl“f!\},&l’ﬁi‘:\—) | _ ' | , — 2{
/ ' . \ . . q’\/ . | \9 ’/,/"
@S‘V 'y(vm B : ' (M.R: MOHANTY)
. S“?“m‘ in Joint Commissioner
Conttdt R
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It is noticed that doubté*have been ex];;ééggg in view of the fact that the goods
like ready to eat packaged namkeen, bhujia, etc, conform to the description

provided at both Sr. Nos. 29 and 30 of the Notification No. 3/2006-C.E., dated 1-

3-2006. A question arises as to whether such goods would attract nil rate of duty

under Sr. Nd;. 29 or-8% duty under Sr. No. 30.

' 3. The matter has been examined. As the same items fall under two
entries of the notification, the exemption of nil rate of duty would be available to
goods cover%:d by Sr. No. 29 of Notification No. 3/2006-C.E., dated 1-3-2006 p
even when tl’1e said goods are also covered by Sr. No. 30.

4. However, if the goods are ‘ready to eat packaged food’ falling under
tariff item 2106 90 99 but which are not covered by the description provided at
Sr. No. 29 (f)f‘ the notification, then the effective rate of duty will be 8% as
provided at Sr. No. 30 of the notification .

5. Field formations may be suitably informed.
6. Hindi version will follow. .
7. Receipt of this Circular may kindly be acknowledged.
A / [Soufrce : C.B.E: & C. Circular No. 841/18/2006-CX, dated 6-12-2006]
Refund off duty paid in cash for exemption to units in
Kutch, Sikkim and North East — Excise Section 11B not
appliéable - ' o o
Subj{ect : Application of contents of Circular No. 682/73/2002-CX., dated 19-

12-2002 to exemption Notification No. 39/2001-C.E., dated 31-7-

} 2001 - Regarding.

Kind attention is invited to Circular 682/73/2002, dated 19-12-2002 [2003

(151) E.L.T. ‘T?], issued by the TRU in respect of Notifications No. 56/2002 and
57/2002, both dated 14-11-2002, applicable for units. availing area based

exemption i[’n J & K. In para 3 of the said Circular, following clarification was
issued : L

“3. | In this context, it may be pointed out that the “Refund” envisaged
in the notifications is not on account of any excess payment of excise

duty by the manufacturers, but is basically. designed to give effect to the .

exemption. In other words, the mechanism has been adopted to
operationalize the exemption envisaged in these two notifications. In
view of this aspect of the matter, the provisions of Section 11B of the
Cer‘{tral Excise Act, 1944 would not apply in the case of these’
~notifications.” _ . ‘

- 2. [Representations have been received in the Ministry, seeking.
clarification as to whether the clarification given by the TRU in the above
mentioned Circular will also be applicable for refund granted. to units located iin.
Kutch area availing benefit of Notification No. 39/2001. dated 31-7-2001.

3. |The matter has been examined by the Board, It is noticed that when
same Schenfne of refund is founded for other areas, the: clarification issued with

reference of J & K should hold good, and there should not have been any doubt.
- Therefore, it is clarified that clarification issued vide para-3 of Circular No.'

682/73/2002, dated 19-12-2002, will also be. applicable. for units availing
exemption ’under Notification No. 39/2001-C.E., dated 31-7-2001 (Kutch),

71/2003-C.E. dated 9-9-2003 and 56/2003-C.E., dated 25-6-3003 (Sikkim), 32/99-:

e

2006 ]
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4 Tradeand field formations ﬁia)’f please be informed 'suitably.
5 Receipt of the same may be aékr}qwled ged.
6 Hindi version will follow.. -

[T )

[Source : C.B.E. & C .in_-'_u'zaﬁvNoﬁxéézﬂ-s/onéicx;izi&ft'e"a 8-12-2006]

Invoice under Excise Rule 11—-Iﬁstructlons for proper

declaration of description
Attention of the Trade and industry is invited to Provisions of sub rule 2-

' of Rule 11 of Central Excise Rules 2002.
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serially numbered and shall
consignee, description, classi

2. It has been provided ini the said sub rule that “The inovice shall be.
contdin the registration ‘number, name of the
fication, time and date of removal, mode of

transport and vehicle registration number, rate of duty, quantity and value, of

goods and the duty payable thereon”.

3. During the course of scrutiny of ER-1/ER-2 returns, it is noticed

from the invoices issued by some of the manufacturers that they have merely
reproduced the description given against a tariff item in the CETA, 1985 instead
of mentioning the description of the goods being cleared under the said invoices.
In some cases factory generated code nos allotted to goods/parts is mentioned
on the invoices instead of specific description of the part/s being cleared.

To cite an example, description in respect of Television set cleared is
given as “Reception apparatus for television, whether or not incorporating
radio broadcast receivers or sound or video recording or reproducing
apparatus; video monitors and video projectors”. Reception apparatus for
television, whether or not incorporating radio broadcast receivers or sound or video
recording or reproducing apparatus. The proper description in this case would be -

CHS 85281211 - Colour Television Set (Brand Name) of screen size up to
36 cm. Model _ :

in case of clearances of spares/parts/ accessories  of
the description of the patt/s and. its end use (for example
be mentioned on the Invoices instead of
The specific product as would normally
levant for the departmental officers to
for the product conforms to Sec. 4

the product description all
bearing upon the price of the

Similarly,
machinery/plants,
spare part for textile machinery) should
mentioning merely the Code No./part.
be given in a product catalogue is re
determine whether the transaction value given
of the Central Excise Act, 1944. Therefore in
parameters and technical specification having a

product must be mentioned.. :
4. All the Trade Associations and Chamber of Commerce and

Industries are requested to bring the contents of this Trade Notice to the notice of

their member constituents. :
[Commissioner of Central Excise, Pune-III, Trade Facility No. 2/2006, dated

November, 2006]
TR-6 Challans — Mention of assessee code mandatory

Attention of the Trade & Industries and all concerned is hereby invited

that the Central Board of Excise & Customs has proposed to roll out EASIEST
(Electronic Accounting System in Excise and Service Tax) in all Service Tax

5.10/204/4




~verifidd from accounts/audil depariment whether incid
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tice of Government departments in administrativ
ders |become final only after their issuance for:

“to concermned party

/ 2006 (201) E.L.T. 167 (Bom.)
IN THE HIGH COURT OF JUDICATURE AT BOMBA)
Dr. S. Radhakrishnan and {.1{. Bhatia, JJ.
BOMBAY CHEMICALS LTD.
".Vcrsus .

'UNION OF INDIA .

Wirit Delition No. 1114 of 1996, decided on 20-7-2005_\

Refund order - Pre-audit before finalization - Itis interference by audit

cell infquasi-judicial proceedings - HELD : This was illegal and unauthorised
especiplly-as audit cell did not give any hearing to affected partics before (i-
nalization of its order thereby depriving them from their rights under the re-

fund ‘x_idcr - However, before passing of refund order it is not improper if it is
ence of duty had been
990 in this r;rg:ard

passcﬁfl‘-on - Standing and Dcpnrimcnlal Circular dated 13-9-1
found| o be bad - In tacts of the case, refund order prior to audit restored - Sec-
tion 10B of Central Excise Act 1944. [paras 8. 10, 11.15]

- Order - judici‘al/quasi—judicial' order - Binding effect - Communication
to concerned parlies is nol necessary - Such orders become final/binding/
effectlive as soon as they are passed/made on dale when they are signed by au-
lhoril!fy passing them - Their finality is subject only lo appeal/revision - Prac-

ef/policy matters wherein or-
information “of pub-

lic/conimunication to concerned parly, cannot be applied to judicial/quasi-

ju‘dicfi.‘nl orders. fparas 12, 14]

. ~ Order - By Governmen! Department - They become final and binding
only [after formal orders are issued for information fo public or communication
, - Prior to this stage, nicre natings of approval dUTEAIN Jev-
cls ifi:;the Governmenit, would not mean that order was passed. - It-is tric that in
the QQI'L’nznicnl Depariments files mover wpwards with the notes made by the officers at
the different levels for- approval. Sontelimes even after approval,’on reconsideration, or-
ders are not actually issucd and:communicated to the concerned. In the Government Dz-
pariients policy and administrative decisions are. taken which may always be reconsid-
ered and changed. Even a decision taken by the Minister heading the Departmst, may be

- recor sidered by the Cabinet taking into consideration all the pros:and.cons of the maiter.

B
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Not only Hzf_-:,#nne!inzcs, cven cabinet decisions, are reconsidered. Therefore, merely be-
o cause certain no;tings are approved at certain levels in the Covernment, it can not be said
#* that the order i passed. Only after the formal orders are issued for information of public
' or communicated to the concerned party, such orders become final and binding. [para 13]
: Ordcn:l - ]udicial/quasi-j\id'ei‘éial'ordei'i‘:“iﬁf\'i't}jbrily passing'such order has
: to adjudicate; the matter before them independently, impartially ‘and without
~ any external interference/control - If their decision are subject to external pres-
surc/control, | then they cannot * be said. i tosthave:. been.taken without
fear/impartially. [para 14] - o ‘
_ Order - Quasi-judicial-authorfly’-'Discharge of functions by them has
to be judicially, independently and without any control/interference. [para 10]
Orde;r - Authenticity of - Original copy verified by court by calling re-
cords - Source from which party produced photocopy of the order found to be
immalerial, and order found to be authentic. [para 7] ‘
Interest - Imposition of - Assessec pushed to litigation by rejection of
refund and Heprived of payment are entitled to interest. [para 15]
?Reflf nd - Proceedings for - Ih?)ﬁ;;ﬂ%{‘l}}i_w J]udlaai‘xgx&?tum »Section
11B of Central Excise Act, 1944. [para 10] ~ LR :

_r
E
.’

Writ petition allowed

CASES CITED o
Bachitter Singh v. State of Punjab -—AIR"] 963 SC 395— Distinguished it PaFas 13, 15]
Collector v. M.M. Rubber Co.— 1991 (55) E-L.T. 269 (5.C.) — Followved. ... -.....[Para 14]
Cosmic Radiol +v. Union of India — 1983 (12)E.LT. 84 (Bom.) — Follotwed ....cewesemese ereasasasssasonsen [Para 14}
Mahadayal v]Commercial Tax Officer — AIR 1958 5C 667 — Followed ; {Para 9]

Orient Paper Mills Lid. v. Union of India — 1978 (2) EL.T.J 345) (5.C.) — Followed esesenneee [ PATES 9,10]
Rajagopal Na’idu v. State Transport Appellate Tribunal — A[Ii 1964 SC 1573 — Followed ... [Para 9]
Rewa Gases lP\'t. Ltd. v. Assistant Collector — 2002 (140) ELT.18 (MP.)— Followed .—....wunen [PaTa 10]
REPRESENTED BY :  S/Shri Jimmy Pochkanwalla with Sunita J. Masani
’ with Amit Jajoo, M/s. N.C. Dalal & Co., for the Ap-
pellant. .
S/Shri R.V. Desai, Sr. Counsel with $:M. Shah with
’ - A.S. Rao, for the Respondent. . :
 [Judgment per : J.H. Bhatia, J.J. - To state in brief the petitioners are the
holder of Central Excise Registration for the manufacture of “Toys, Brand Mos-
quito Coils” (the Product in brief). According to them, the Product come$ within™ |
the deﬁl}'ition insecticides, classified under Tariff Item No. 68 and is eligible fof,
exemption under Notification No. 55/75, dated 1-3-75 as amended by Notifica-.
tion NoJ62/78 up to 31st October, 1982 and was exempted from 1-11-82 to 28-2-
36 under Notification 231/82, dated 1-11-82. The product is classified under
Clmplcri sub-heading No. 3808.10 of Schedule to the Central Excise Tariff Act,
1985.anp is chargeable'l’o ‘NIL’ rate of duty, up to 28-2-1994. The Assistant Col-
lector Gentral Excise allowed the exemption but the Collector Central Excise
(Appeals) disallowed the exemption. That order was challenged before the
‘CEGAT by the petitioners and Special Bench of the CEGAT by an order dated
19th Mbrch 1990 {1990 (49) E.L.T. 431 (Tribunal)] held that the produc’t is insecti-
cide. The Department preferred an Appeai No. 4817/90 before Hon'ble Supreme
Court bhallenging the order of the CEGAT. The Appeal was dismissed by the
Supreme Court by an order dated 28-2-94 [19%4 (70) ELT. A155 (S.C)}. There-
fore, it is no more in dispute that the product.is insecticide andis exempted.from
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Excise duty. _ : _
2. The petitioners submitted 15 refund claims different periods from
27th September 1979 to 25th February, 1994 for different amounts paid towards
the cxcise duty from time to time as required by the department. Total claim is
for Rs. 13,17,34,703.65. The Pelitioners contended that personal heating was
given by the Respondent Nos. 3, C.P. Goel, the then Assistant Collector {kxcise)
to the Pelitioners and they were also represented by their counsels. After hearing
the Pelitioners and the representative of the. Department, the Assistant Collector
(Excise) passch an order dated 22nd March, 1995, whercby he sanclioned refund
claim of Rs. 67,79,284.95 for the duty paid during 27th September, 1979 to 31st
December, 1983 to the Petitioners on the ground that he had not passed over the
<aid liability 10 the customers. He came to copclusion that the duty paid by the
Petitioners from 1-1-84 to 28-2-94 was actually passed over 1o the customers, and
therefore, khox_‘:gh the amount of Rs. 10,43,41,863/- is liable to be refunded. It
could not be paid to the Petitioner but was liable to be credited to the Consumer
Welfare Fund established under Section 12C. :

, 3. Itjs contended that the order of the Assistant Collector passed on
93nd March, 1995 had become final and if department was aggrieved by the
same, it could challenge the same by way of an Appeal Revision. But no such
procedure was adopted and the then Assistant Collector Respondent No. 2
passed the impugned order dated 12th October, 1995 without giving an oppors
tunity of hearing to the Petitioners and reversed the earlier order of Assistant

Collector, the Respondent No. 3. In this Writ Petition, the Pefitioriers seek-decta- -~

ration that the order dated 12th October, 1995 is Non-est, illegal and bad in low
and direction to quash and set aside the same. The Petitioncrs also seek declara-

tion that the order dated 22nd March, 1995 passed by the Respondent No. 3 is’

proper, legal and binding on the Ceniral Excise Department. The Pelitioners also
ceek direction to the Respondent. No. 1 to forthwith make payment of refund
claim as per the order dated. 22-3-95 with interest at such rate as this-Court may
deem fit and proper. In alternale, the Petitioners claim entire refund of Rs.
13,17,34,703.65 with interest. '

4. The Respondent No. 2 H.S. Sharma, the Assistant Commissioner,
who had passed the impugned order dated 12-10-95, filed an affidavit on behalf
of the Respondents to contest the Writ Petition. It is contended by the Respon-
dents that so called order dated 22-3-95 passed by the Respondent No. 3, C.I”.
Goyal was infact a draft order which was submiltt udit before passing
the final order. However, during the pre-audit, it was found that the petitioners
% ot entitled to claim any refund because even for the period from 27th Sep-

\ember, 1979 lo 31st December, 1983., they had actually passed over the liability
of excise duty to the cuslomers. As the product ‘was exempted from levy of the
duty, and the incidence of the duty was passed on to the customers the amount
could be refunded only by credit to the Consumer Welfare Fund. 1t is contended
that alleged order dated 22nd March, 1995 was infact never passed nor it was
communicated to the Petitioners and unless, the order is communicated to the
Petitioners, there are not entitled to ‘claim any benefit out of the same. It is also
contended that as the said order was not.communicated lo the Petitioners by the
Department nor the Petitioners have disclosed the source from where they have
come to know about the said -order, they are not entitled to any relief from this
court on the basis of alleged erder dated 22nd March 1995. According to the Re-
spondents, the Petition is devoid of any merit and is liable to be dismissed.

5. Heard learned counsels for both the parties. We also called original

i
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record for our; perusal. »
6. Admiltedly from 1979, the Petitioners had claimed that their product

is exempied from excise duly and they had also made some payments under -

protest [rom 21-...-79 oniwards. There was a long drawn litigation before the dif-
ferent fora as to whether the said product was exempted from excise levy or nol.
By the order daled 19th March, 1990, the Specral Bench of CEGAT allowed the
Appeal of Petitioners holding that the product is insecticides and is exempled
from excise dt%t\ Appeal of the department against the said order was dismissed
by the Supreme Court on 28-2-94. Therefore, now there is no dispute that the
amount of Rs.{13,17, 34,703.60 recovercd from the Petitioners.towards eacise duty
from 27th September 1979 1o 28th February, 1984 i is hable to be refunded. How-
ever, it is also not in dispute that if ‘ as,been passed on by
- the assessee to the customers theher ot entitled’ 10" clai
.doctrine_of_ Jile! ol* Theé®Union Govemment has- established con-
sumer Wel fure Fund under Section 12C of the Central Excise Act and the refund
amount is to be credited 1o the said Consumer Welfare Fund if incidence of the

duty is pas‘:ed over to the customers. Howe\ er if incidence of the duty: is not’

'to the. asscscee

pacced on to the customers by the assessee tEe am_; u
7. E:\Pen though the Respondents demed that alleged order dated 22nd

March,1995 \s.gs passed by the Respondent No. 3 the then Assistant Collector, the

Petitioner produced xerox copy of that order which purports to bear signature of
‘the Responder'tt Na. 3 C.P. Goel, the-then-Assistant- Colleclor-(Appceals). In the
order, there is noting that file be sent for ptetaudit to the Assistant Collector
(Audit) along[with all the remaining records. That noting is also signed by C.P.

Goel. As authencity of that copy was challenged by the Respondents we had to "

direct the department to produce the original record. On careful perusat of the
record, we find that the copy produced before the ‘Court is infact a true xerox
copy of the orr*xgmal order which is in the office record. Hence, the source from

which the Petitioners got the copy is immaterial. The contention of the Respon- :

dents is that the said order daled 22nd March,1995 was not an order in real sense
and could be effective because it was sent for pre-audit and only after cicarance
by the A<s.staln' Collector (Audit) final order could be passed bv the Assistant
Collector and jon communication of that order it would be eifective. Mr. Poch-
kanwala, the Jearned counsel for the Petilioners vehemently contended that the
proceedings fOr determination of refund claim are quasi judical and therefore,
the competent authority, that is, Assistant Collector has to pass the order without
any external control. He ajso contended that once the Respondent No. 3 who was

the competent’ authority, heard the parties and after going through the record,.
had passed the order on 22nd March, 1995, the-said order was final, effectivi and .

binding on the parties. Communication of the said order to the Petitioners was
irrelevant. Heifurther contended that after the final order was passed, it could ..
(sic) subject to' the pre-audit by another officer.of ... (sic) Department. Accordi mg
to him such pre-audit ... (sic) passing of the judicial order by the competent au-
thority is not permissible under our judicial system and has to be ignored.

8. Record reveals that the said order dated 22-3-95 along with the com-
plete record was submilted to the Assistant Commissicner {Audit) for p.n. -audit.
Incidentally during the relevant period, the Respondent No. 2 - H.S. Sharma
himself was the Assistant Commissioner (Audit) and afler pre-audit of the said
order and lhe record he passed the impugned order dated 12th October, 1995.

ithat amount’on the }

Admiltedly, tHe Respondent No. 2. HS. Sharma had not heard the Petitioners or

their counsel and without hearing them, he passed. the impugned order and
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there by de%pri\'cd the Petit‘oners of their rights conferred on them by the carlier
order dated 22-3-93. \Mfr. Pochkanwalla, the learned counsel for the Petitioner
\'ehcnwcnll_\" contended that the earlier order ‘passed’ by the Respondent No. 3
could be ch'allenged by the Department by Appeal or Revision and could be re-
versed, setfaside or modificd by the Appellate or Revisional authority. The Re-
spondent No. 2 was nol the Appellate or Revisional authority but was officer of
the rank of the Respondent No. 3. As the Department had not challenged the or-
der dated 22-3-95 by filing revision or appeal, the said ordet became final and
binding. Th'e'Rcspondem No. 2 had no jurisdiction to pass any diffcrent order
about the sime subject and, therefore, the order dated 12th October, 1995 passed
by him is non-est. illegal and of no effect. On the other hand, Mr. Desai, the
learncd senjor counsel for the Respondents supported the impugned order on
the ground that earlier order was not at all an order because it was subject to pre-
audit and because final order was vet (0 be passed after pre-audit: He also con-
tended that|unless the order is communicated to the assessee it does nol become
final and binding. * ' :

9. :ftis not in diépute that-proceedings l‘?gf,q:rg' the. Assistant Collector ad- -

judicating the claim for refund of the excise diity are of quastjudicial Ralfiré. Re-

. Iving upon ils tivo earlier decisions in Mahadayal v. Commercial Tax Offiéer (AIR
1958 SC 667) and Rajagopal Naidu v. State Transport Appellate Tribunal - AIR 1964
SC 1573, Their Lordships of the Supreme Court observed as follows in Orient
Paper Mills 1td. v. Union of India - 1978 (2) E.L.T. (J345)(S.C.)=AIR 19655C 45

“If the power exercised. by the Collector was a quasi judicial power as we
heldiit to be that power cannot be controlled by the directions issued by the
Board. No authority howbever high placed can control the decision of a judi-

aal ér quasi judicial authority. That is the essence of our judicial system.

Therg is no provision in the Act empowering the Board to issue directions

to the assessing authorities or the appellate authorities in the matter of de-

ciding disputes between the persons who are called upon to pay duly and
the d"epartmem. It is truethatth $'si’n§§x}$grjtigsl§§"u:{;éfl],as the appel-

late quthorities 2re judgid s : nicause: yet:when’ they are called

upon to decide disputes 3sising under the Act they must act independently

and impartialiv. They cannot be said to act independently if their judgment

is‘controlled by the directions given by others. Then it is a misnomer to cal}

thewr brders as their judgments, they would esseritially be the judgments of -
the authority that gave the directions and which authority had given those

judgments without hearing, the aggrieved party.” - .-

10. IRelving on the above observa tions, in a similar case in Reun Gases

“PeiLtd. v, :issisfmn Cellector of C.Ex.. Satana - 2002 (140) E.L.T. 18 (M.P) the o
Madhya Pradesh High Court has observed as follows:

. “Itis notin dispute that the proceedings before the Assistant Collector for
adjudicating the claim for refidsd Texcise duty’are of quasi judicial natire,
He must act independently ard impartially; His discretion cannat be con-
trolled by the directions of the su periors in that very case. The procedure of
pre-audit of such a judicial discretion is unbeard of. [t amounls to pulling
the strings from the backdonr, and renders-the adjudicating officer as a
puppet in the hands of othefs.iThe tax-collector is-already-corsidered as
leanung in favour of the administration and if his‘quasi judicial discretidn is -
controlled by laying down the procedure of pre-audit justice to the assessee

wouldlbe a casualty. The officer is bound by the statutory provisions and he

must appreciate the evidence and material on record by using his own
judgment. His attention can be invited to general principles and norms rele-
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relevant for adjudication of the claim but there cannot be a direct or indircect
intefference in the case which he is handling. The ( ntral"Board or the Col-
lector (Internal Audit) has no jurisdiction or authorily:to-direct an officer to
exercise his discrelion in a'particul 'a_v.fThe discretion is vested in the
adjudicating officer. While the adjudicating officer performs the statutory
or particularly quasi the judicial duly, the superior authorities cannol dircet
that the discretion should be exercised ong way or the other: The adjudicalt-
ing lofficer must consider the case independently, uninfluenced by the de-
parimental instruclions, on basis of evidence i

orought before him and also
on the basis of all the facts placed before him: _The officer.is not bound by
anyladministrative instriction : Thé questions of fact and law, which may
be determined by him after full application of mind i an objective manner
" without feeling in any way controlled by any administrative instructions. “.
From:the aforesaid two authorities of the' Supreme Court and Madhya. Pradesh
High Court} it is clear that the authority exercising quasi judicial power has to
discharge his function judicially, independently and without any control or inter-
ference. According to the Respondents, in view of ceftain standing .orders and
the circular dated 13th September, 1990 from Central Board of Excise and Cus-
toms after the Assistant Collector prepares the order, he has to submit the same
to audit cell for pre-audit and after the pre-audit, the concemed Assistant Collec-
tor should pass the final order accordingly. Infact, it amounts to direct interfer-
ence in the judicial order passed by the competent authority in the quasi judicial
proceedings by some officers of the audit cell 2nd thus such officer of the audit

department controls.tke-final degision of the-authority vested with quasi judicial = - -

power. It cannot be supported in view of the observations of the Supreme Court
in Orient Paplr Mills v. Union of India (Supra), o

11 1t is possible that before passing final ‘order in me'p'r.g')ceedings for
refund claim, the concerned ‘Assistant Collector may get the record about the
payment of duty, about the passing on of the incidence of the duty. to the cus-
tomer or otherwise verified from his office or even from the Accounts or’ Audit
Department, But if after being satisfied that claim is justified, he passes the order,
it becomes final. Thereafter, there-can not be any pre-audit of the order passed by
the Assistant Collector. : '

12. On careful perusal of the original record, we find that the concemed
officers made| the notings on the basis of claim and the office record. Not only
this belore passing the impugned order dated 22nd March; 95, the Respondent
No. 3-C.P. Gdel had directed that file be submitted to the Additional Director

(Cost) to asceftain whether the assessee had charged and'recovered the element.

of duty from their customers for the period from 27-9-79 to 31:12-83 and -as per

his directions the.file' was infact-submitted to Addjtional Director. (Costs). The .

Office Note dated 24-1-1995 reveals that the file was retumed by Additional Di-
rector (Costs) with the following remarks:

“It appears from the examination of the above said records that the assessee

had no’l charged and recovered excise duty from the customers during the

period from 27-9-79 to 31-12-33". ‘
Afler perusal of the said noling and some other noting in the file, the Respondent
No. 3-C.P. Goél passed the impugned order dated 22-3-95. It is material to nole
that in the office record, there are two sets of the said order. Both bear signatures
of the Respondent No. 3-C.P. Goel. One sct is immediately after the aforesaid
noting in the b‘eginning of the record and another set is to be found from page
No. 367 to 389: On the second set after his signature, below the order, there is
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* endorsement about fonvai'ding the copy to the Assistant Collector (Review) Su-
perintendent Range, Hand file, Master file and Spare. Below that there is no men-
tion that this order was to be submitted for pre-audit. lHowever, on the first setof -

order, which is found immedialely after the nolings referred above, below the
signature of the Respondent No. 3, there is handwritten note that the file may be

sent for pre-audit to the Assistant Collector (Audit) alongwith all the relevant ,

records and it is also signed by the Respondent No.'3 on 22-3-95. This appears to
be in view of the departmental standing instructions and the circular.

. 13. Admittedly, copy of this order was not served on the Petitioners
nor the order was communicated to them. Mr. Desai, the learned counsel for the
Respondent contended that unléss the order was actually communicated, it
could not be final nor it could be binding. He contended that in the Government
Departments, it is common practice that the notes are prepared, signed and put
up for approval of the higher authorities and only after the riotes are finally ap-
proved orders are issued and communicated to the parties and only then order

* becomes effective. According to him, in view of this practice, order passed by the

SUTLL B S 8 ek T T e 0P o e ey et 2t e

Respondent No. 3 wag infact not order but office note which was forwarded for
pre-audit and, thereafter, the_Re‘spdnde‘nt No. 2 passed the final order and it was
communicated 10 the Petitioners. On behalf of the Respondent, .reliance was
placed on Bachitter Singh v. State.of Punjab - AIR 1963 SC 395 wherein minister
had made a noling on the file but no order formally in the name of Governor was
issued or communicated to the person concerned. In that contexl, it was held that
mere noting of the minister did not amount to making an  order. as it could be
reconsidered by the counsel of the ministers. It is true thal jix the Government

- Departments files move upwards with the notes made by the officers at-the dif-
- ferent levels for approval. Sometimes even after approvel, on reconsideration,
. orders are not.actually issued and communicated to the cocerned. In the Gov-
-ernment Departments policy and administrative decisions are laken which may
~always be reconsidered and changed.. Even, a decision taken by the minister

heading the Department, may be considered by the Cabinet taking into consid-
eralion all the pros.and cons of the matter. Not only this, sometimes even cabinet
decisions, are reconsidered. Therefore, merely. because certain notings are ap-

- proved at certain levels in the Government, it can not be said that the order is

passed. Only after the formal orders are issued for information of public or
communicated to the concerried parly, such orders become final and binding.

" 14. However, practice: followed in the Government Departments in the
administrative on policy matters cannot be applicable to the judicial or quasi ju-
dicial proceedings. An authority exercising judicial powers or quasi judicial
powers.has to adjudicate the matter before him indeperdently, impartially and .
without any external interference or control. If the decision of such judicial -au-
thority- depends on some external pressure or control, the decisions cannot be
taken impartially without fear or favour. The external control or interference in
the decision making process of judicial authority is totally unknown to the judi-
cial system of this country. The judicial or quasi judicial order becomes final
binding and effective as soon as it is made or passed. It’s finality is subject. to
Appeal or Revision only and it is not dependent on communication of the order
to the concerned party. In Cosmic Radio v= Union of India & Another - 1983 (12)
E.L.T. 84 (Bom.) almost on similar facts, the learned Single Judge of this Court
made following observations: S

“The communication of the order passed by Mr. Kullarwar is merely an
administrative ..., and the failure of the respondents to inform passing of .

|
|
h
|
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. -such order would not take away the effect:of the order
- -The mere fact that the order was never commiiniicatedtc
© mo ground t6 hold that the order of Mr. Kiillarwar'is
order passed by the 'Assi'étargt Collector of Céhtral Excisé ¢
. tion as‘soon ‘as the same s signed  fot m:
' communication of the same 'to the
. stand taken by khe‘successor f, Mr.
action in issuing fresh showicau,
them to re-agitate the matter before'h 'i$ contra ‘ _ ft e
We fully agree With the above observations. We are also supported: by Supreme
Court authority lin Collector of Central Excise v. M.M.
E.L.T. 289 (S.C))l The Supreme Court |
-comes into force{or order becomes operative or effec
from the date when it js signed by him. - SRR A T RN }7
15.  In view of this legal position, we hold that the authority in' Backitter
singh is of no help to the Respondents. The order dated 22nd January, 1995 be- 8
came final, binding and effective as soon as it was signed by the RéSpondent No, ' §|
3. The pre-audit a}ﬁe;‘ that was totally jl]egall‘:'m‘d'unaut_libi'iSedi'"I'hE"R”eSp"bﬁdenﬁ» !
No. .... was totally vrong in passing the impugned ‘orde'r--on‘12-11_951995.3-'1'11'.ere- :

;f
i
|
f

‘3’
3

and is liable to be quashed. The order passed by the Respondent No, 3on22nd }
March, 1995 will have to'be restored. The Petilio_hei-s would be entitled to recover &
payment of refundt of amount of Rs. 67,79,285.94 on the basis of order dated 22nd

T e e e s v e«

March, 1994. However, due to illegal impugned order passed by the.Respondent
No. 2 they were dfpﬁved of the payment and they were pushed to the further
litigation. Therefore, in our considered opinion the Petitioners should be entitled
to recover the said amount with interest at the rate of 9% p-a. R

16. In thejresult, the Writ Petition succeeds and the rule is.made abso-
lute in terms of-prayer clause (a), (b).and (c). The .Respbndgntglf\[ hall make .
the payment of amount of Rs. 67, 79,285.94 to- the: Peﬁﬁbn'er's;._i sic) Interest at-
the rate of 9% p.a: fiom22nd March, 1998 till the date of payment. Payment shall
be made within four weeks from this date. No order as to costs.. / ) B
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. ‘Zunjarra'o Bhikaji Nagarkar vs Union Of India>1999(08)LC‘X0324
: 1999(08)LCX0324 |

. IN THE SUPREME COURT OF INDIA
: 3. Saghir Ahmad and D.P. Wadhwa, JJ.

ZUNJARRAO BHIKAJI NAGARKAR
Versus:
UNION OF INDIA

Civil Appeal No. 4294 of 1999, decided on 6-8-1999 / /
, ' f
. . . g‘}u;f“ 7
. Cases Quoted -~ : AR . !
U O v. KK Dhawan — 1993 (2) SGC 56 — Distinguished . [Paras 11, 15, 28, 38] et T B ii
V.D. Trivediv. U.0.1. — 1993 (2) SCG 55 — Noted ' [Para 15] Y §
1.0 1 v. RK. Desai — 1993 (2) SCC 49 — Noted [Para.15) ' Y
U.0.1 v. ANN. Saxena — 1992 (3) SCC 124 — Noted ‘ [Paras 15, 26] ' e
S. Govinda Menon v. U.O.1. — AIR 1967 SC 1274 — Noted [Para 15} '
U.Q .1 v. Upendra Singh — 1994 (3) SCC 357 —.Distinguished [Paras 16, 26, 38]
D1.G. of Police v. K.S. Swaminathan L~ 1996 (11) SCC 498 — Distinguished {Paras 17, 38]
M.S. Bindrav. U.O.l. — 1998 (7) SCGC 310 — Noted [Paras 18, 38]
Hindustan Steel Ltd. v. State of Orissa — 1978 (2) ELT (J 159) (S.C.) — Noted  [Paras 19, 38]
Madan Mohan Choudhary v. State of Bihar — 1999 (3) SCC 396 — Noted [Paras 20, 38]

State of Madhya Pradesh v. Bharat Heavy Electricals — 1998 (99) ELT 33 (8.C.) — Noted [Para 22]
Government of Tamil Nadu v. K.N. Ramamurthy — 1997 (7) SCC 101 — Noted  [Paras 25, 38]

State of Punjab v. Ram Singh — 1992 (4) SCC 54 — Relied on [Paras 27, 38]
Tetar Gope v. Ganauri Gope — AIR 1968 Patna 287 — Overruled [Para 35]
Rajasthan Pharmaceuticals Laboratory v. State of Karnataka — 1981 (1) SCC 645 — Relied on [Para 36)

Advocated By : S/Shri Raju Ramachandran, Senior Advocate, H. Ahmadi, L..C. Agrawala and Dr. Rajeev B. Masodkar, Advocates, for
the Appellant.

S/Shri Harish Chandra, Senior Advocate, Ms. Kanﬁpriya Mittal and V.K. Verma, Advocates, for the Respondents.

{Judgment per : D.P. Wadhwa, J.]. - Leave granted.

2. Appellant Zunjarrao Bhikaji Nagarkar was posted as Collector of Central Excise, Nagpur in the year 1995. Collector
is now called Commissioner afterfamendment of the Central Excise Act, 1944 (for short the "Act’) by the Finance Act of 1995.
Presently the appellant is posted |as Director, National Academy of Customs, Excise and Narcotics, Mumbai. He was served
with a memorandum dated September 2, 1997 under Rule 14 of the Central Civil Services (Classification, Control and Appeal)
Rules, 1965 informing him that the President proposes to hold an inquiry against him on the allegation that he favoured M/s.
Hari Vishnu Packaging Ltd., Nagpur (assessee) by not imposing penalty on it under Rule 173Q of the Central Excise Rules,
1944 (‘Rules’ for short) when he ‘passed an Order-in-Original No. 20/95, dated March 2, 1995(510) holding that the assessee
had clandestinely manufactured land cleared the excisable goods wilfully and evaded the excise duty and had ordered
confiscation of the goods.

3. The appellant approached the Central Administrative Tribunal, Mumbai (CAT) challengmg the proposed inquiry by
filing Original Application No. 250} of 1998 on March 18, 1998. While admitting the application CAT granted interim relief and
. slayed the disciplinary proceedings against the appellant. This application was, however, dismissed by CAT by order dated
August 12, 1998 with the resulf the interim order stood vacated Immediately thereafter the appellant filed a writ petition in the:
Bombay High Court, it being Writ Petition No. 4717 of 1998. it was dismissed in limine by a Bench of the High Court by order
dated September 7, 1998. This led the appellant to come t6 this Court in appeal by filing- Special Leave Petition. While issuing
notice on the Petition this Court granted interim stay.

The appeliant has challenged the initiation of disciplinary proceedings against him. Before we consider his pleas we
may as well note sequence of events leading to the issuance of the memorandum dated September 2, 1997.

4. Section 33 of the Act glves powers to.Central Excise authorities to adjudicate. Under this Section ‘where by the
rules made under the Act anythmg is. liable to confiscation or any person is liable to a penalty, such confiscation or penalty
may be adjudged without limit, by a Commissioner of Central Excise.’

W
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- ‘5’ In exercise of powers conferred by Section 33 of the Act the appellant held adjudication proceedings against the
assessee and two others. A show cause notice was issued to the assessee on the following grounds :-

“( ?\) It had clandestinely cleared 2,55,000 Nos. of HDPE woven sacks totally valued at Rs. 13,77,000/-
without payment of Central Excise duty amounting to Rs. 4,81,950/- (including the 95,000 Nos. of

1INPE sacks seized in

tansit) without cover of GP 1’s and without recording the productions, clearance

'm Centrad I-Z'xcise records in contravention of Central Excise Rules 9, 49, 524, 53, 173G and 226 of
(fentral Excise Rules, 1944. Hence duty of Rs. 4,81,950/-appeared recoverable from them under Rule 9
(2) of Central Excise Riules, 1944 read with proviso (i) to Section 11A of CESA, 1944.

(hy Tt appeared to have wilfully with the intention to evade Central Excise duty, cleared clandestinely

95.000 Nos. ol HDPE

kacks valued at 4,18,000/-without recording in Central Excise records, without

issuc'o { Central Excisé gate pass and without payment of Central Excise duty. These goods seized in
(ransit along with Truck No. 4145 on 16-1-1994 appeared liable for confiscation under Rule 173Q of

CESA, 1944;

(¢) Italso appeared to have wilfully not recorded the production of 25,500 Nos. of 'L’ shaped HDPE
sacks valued at Rs. 1,2 7.500/- in their RG 1 register with the intention to clear the same clandestinely

without payment of duty as this quantity was found in excess than the recorded balance and therefore

appeared liable to confiscation under Rule 173Q of the Central Excise Rules, 1944.

(d) It also appeared

iable for penal action under Rule 173Q of the Central Exéise; Rules, 1944."

6. The assessee tvas asked to show cause as to why Central excise duty of Rs. 4,81,950/- be not recovered from him

under Rule 9(2) read withy
seized in transit and from
Rules.

proviso to Section 11A of the Act and why not 95,000 numbers and 25,500 numbers of HDPE bags

its factory premises be confiscated and why penalty be not imposed on it under Rule 173Q of the

7. After examining the evidence on record and hearing the assessee the appellant by his Order-in-Original No. 20 of

1995 held as under :-

“In view of the foregoing, I hereby pass the following order :-

[ confirm the excise duty of Rs. 3.57,000/- on 25,500 Nos. of HDPE woveﬁ sacks removed by Noticee-1
clandestinely under Rule 9(2) of the Central Excise Rules, 1944 read with proviso to Section 11A of the

CESA, 1944,

95.000 bags cleared clandestinely by Noticee-1 and seized on 16-1-1994 are liable for confiscation
under Rule 173Q of|C. Ex. Rules, 1944. However, I find that the goods had been released provisionally

on execution of bond

for the full value of the goods and cash security of Rs. 1 lakh. As the goods are not

available for confiscation, T appropriate the amount of Rs. 10,000/- in lieu of confiscation.

| order confiscationjof ‘L’ shaped 25,500 Nos. of HDPE woven sacks valued at Rs. 1,27,500/- under
Rule 173Q of C. Ex. Rules, 1944. 1 however, allow the goods to be redeemed on payment of Rs.

10.000/- (Rs. Ten Thousand only)."

8. Appellaht ditected release of the vehicle from where the goods weré seized by appropriating the cash security or

Rs. 10,000/- in lieu of confiscation. He said the owner o
transporter but cautioned him not to re
noticee he was alsa cautioned. .
on 358 of the Act an appeal lies to the Customs, Excise and Gold (Control) Appellate Tribunal

9. Under Sect

(Appellate Tribunal) against a decisio »
Powers have been conferred on the Central Board of Excise and Customs (Beard) un

certain orders. This Segction, in relevant part, is as under :- s
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«35%." Powers of Board or Commissioner of Central Excise to pass certain orgers. - (1 ! The;
Board may, of its own mo;t:ion, call for and examine the record of any proceeding in which a R
Commissioner of CentraljExcise as an adjudicating authority has passed any decigion or order;under this
Act for the purpose of satisfying itself as to the legality or propriety of any such decision Or order and i,
may, by order, direct such Commissioner to apply to the Appellate Tribunal for the deternfi’ﬁat-io‘igfgfeqc -
such points atising out of the decision or order as may be specified by the Board in its order. T
s v
(2) [ i

(3) No order shall be m]a_id'e under sub-section (1) or sub-section (2) after the expiry of one year from
the date of the decision ot order of the adjudicating authority. ‘

(4) Where in pursuance of an order under sub-section (1) or sub-section (2) the adjudicating authority
or the authorised officer,makes an application to the Appellate Tribunal or the Commissioner (Appeals)
within a period of three months from the date of communication of the order under sub-section (1) or
sub-section (2) to the adjudicating authority, such application shall be heard by the Appellate Tribunal
or the Commissioner (Appeals), as the case may be, as if such application were an appeal made against
the decision or order ofithe adjudicating authority and the provisions of this Act regarding appeals,
including the provisionsfof sub-section (4) of Section 35B shall, so far as may be, apply to such
application. - '

5 v h

f

10. By order dated February 26, 1996 made under Section 35E of the Act Board directed the appellant to file appeal
to the Appellate Tribunal t6 determine whether his Order-in-Original No. 20/95, dated March 20, 1995 against the assessee
was correct, legal and proﬁ)er and whether the appeliant ought to have imposed penaity. Accordingly appeal was filed before
the Appellate Tribunal which, it is stated, is still pending.

11. Mr. Raju Ramachandran, learned Senior Advocate, appearing for the appellant, raised the following points in
support of the appeal :- :

1. Adjudication order; by the appellant is quasi-judicial in nature ‘whereby he confirmed the confiscation
of the goods and the d uty demanded. He did not choose to impose any penalty in the facts and
circumstances of the ¢ase. Merely on that ground he could not be subjected to the disciplinary
proceedings. : ‘

2. The undispute ;facts which appear from the record are as follows :-

(a) Admittedly by the said order, the goods in question stood confiscated and the duty demand

amounting to Rs. 3,57.000/- stood confirmed.

(b) The memo of ¢ 1farge read with the imputation of misconduct only alleged that the appellant was in
crror by not having mposed a penalty but there is no allegation of any corrupt motive or any familiarity
with the party. i

(¢) The aforesaid isf further buttressed by the fact that the Department does not want to produce any
witness and the listjof documents only pertain to the record of this case.

3. In view of the above, the allegations made in the charge-sheet do not show any culpability on the
part of the petitione %' nor do they amount to misconduct. That being so, the present charge-sheet 1s liable
10 be quashed because on the face of if, no misconduct is disclosed which is a sine qua non to the
maintainability of any charge-sheet. In this context, the appellant relies upon the analogy underlying

Order 7. Rule 11, CPC and Section 482 of Cr. P.C. for quashing of FIRs.

o | . :
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4. Tiven otherwise, as perjthe decision of this Court in Union of India and Others v. K. K. Dhawan
[(1993)2 SCC 56]. a charge-sheet can only be issued if there is prima facie material. In the present case.
there is no material let alope prima facie material, rendering the charge-sheet void ab inilio. ‘

| _ 9 9 @ - ’34"‘ | | Page ;0{’ lé

- 5. A perusal of the statemhent of imputations annexed along with the charge-sheet demonstrates that the
case of tlie respondents is|that by having committed an error of law which was favourable to the party,
{he appellant has shown favour. On the face of it, such conduct cannot constitute favour as required to
sustain a charge of a misconduct. In other words, in the submission of the appellant committing an error
of law does not amount to showing of favour which is the sine qua non for the maintainability of the
charge-sheet. : '

6. An crror of law, assuming it was committed can only be corrected by recourse to the Appellate
Forum. ‘

7 Provisions of Rule 173Q are not mandatory and the discretion vests with the adjudicatiﬁg authority
Awhether to impose any penalty or not in the circumstances of the case. Section 11AC was introduced in
the Act by Finance (No.|2) Act, 1996, w.e.f. September 28, 1996, under which levy of penalty is now

mandatory. : : ) :

12. In answer to these pleas raised by the appellant Mr. Harish Chandra, learned Senior Advocate for the Union of
Incia submitted that there was sufficient material to proceed against the appellant and that the CAT and the High Court were
right in not interfering in the disciplinary proceedings at the very threshold. He said the appellant would have the opportunity to
defend himself in the proceedings which have been initiated against him. He said provisions of Rule 173Q are mandatory and
that Section 11AC also mandates levy of penalty. ' : '

13." In the course of the arguments in support of the rival contentions we were referred to various judgments of this
Courl. Before we examine these judgments we may set out the provisions of Rule 173Q and Section 11AC -

“173Q.Confiscation a nd penalty. - (1) If any manufacturer, producer, registered person of a warchouse
or a registered dealer - |

(a) removes any excisable goods in contravention of any of the provisions of these rules; or

(b) does not account for any excisable goods manufactured, produced a"rr%@mcrby him; ot
(bb) .o 2 f Clpe tﬁi,ﬁg-. ;:-3,},,4\
(bbb) ...

()

(d) contravenes any of the provisions of these rules with intent {6 eva ‘iz
then. all such goods shall be liable to confiscation and the manufacturer, producer, registered person of a

“warehouse or a registered dealer, as the case may be, shall be liable to a penalty not exceeding three
times the value of the excisable goods in respect of which any contraventicn of the nature referred to In
clause (a) or clause (b) or clause (bb) or clause (¢) or clause (d) has been committed, or five thousand

rupees. whichever is greater."

«11AC. Penalty forshort-levy or non-levy of duty in certain cases. - Where any duty of excise has
“not been levied or pi]icl or has been short-levied or short-paid or erroneously refunded by reasons of
fraud. collusion or any wilful mis-statement, Or suppression of facts, or contravention of any of the
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pmyg’fons of this Actor of the rules made thereunder with intent to evade payment of duty, the person

who is liable to pay duty as determined under sub-section (2) of section 11A shall also be liable to pay a
penalty equal to the duty so determined :
: |

Provided that where_the: duty determined to be payable is reduced or increased by the Commissioner
- (Appeals), the Appellate Tribunal or, as the case may be, the court, then, for the purposes of this section,
the duty as reduced or increased, as the case may be, shall be taken into account."

|
14. Section 37 of the Act empowers the Central Government to make rules carrying into effect the purposes of the
Act. sub-section (5) of Sectio;n 37 is relevant which is as urider :- ,

, A
“(S) Notwithstanding anything contained in sub-section (3), the Central Government may make rules to

. - provide for the imposition upon any person who acquires possession of, or is in any way concerned in

transporting. removing,.depositing, keeping, concealing, selling or purchasing, or in any other manner

~ deals with, any excisable goods which he knows or has reason to believe are liable to confiscation under
this Act or the rules made thereunder, a penalty not exceeding three times the value of such goods or
five thousand rupees, whichever is greater.”

- Reference may now be Ptade to a few decisions cited at the Bar.

i .
15. In Union of India v. K.K. Dhawan - [(1993) 2 SCC 56] respondent was working as Income Tax Officer. A charge

Memorandum was served on him that it was proposed to held an inquiry against him under Rule 14 of the Central Civil
Services (Classification, Con{ttrol and Appeal) Rules, 1965. In the statement of article of charge framed against him, it was
alleged that he completed assessment of nine firms in “an irregular manner, in undue haste and apparently with a view to

conferring undue favour upon the assessee concerned”. An application filed by the respondent against the proposed action
was allowed hy:the Central’Administrative Tribunal and it was held that orders passed by the respondent as Income Tax
Officer were quasi-judicial and could not have formed the basis of disciplinary action. Charge Memorandum was, thus, set
aside. The question before this Court was whether an authority enjoyed immunity from disciplinary proceedings with respect to
matters decided by him in exercise of quasi-judicial functions. After examining the early decisions of this Court in V.D. Trivedi
v. Union of India [(1993) 2 SCC 55]; Union of India v. R.K. Desai [(1993) 2 SCC 49]; Union of India v. A.N. Saxena [(1992) 3
SCC 124] and also in S. Got)‘inda Menon v. Union of india [AIR 1967 SC 1274] this Court held as under :

“Certainly. therefore, th,‘c officer who excrcises judicial or quasi-judicial powers acts negligently or
recklessly or in order tojconfer undue favour on a person is not acting as a Judge. Accordingly, the
contention of the respondent has to be rejected. It is important to bear in mind that in the present case,
Wwe are not concerned with the correctness or legality of the decision of the respondent but the conduct of
the respondent in discha’rge of his duties as an officer. The legality of the orders with reference to the
nine assessments may be questioned in appeal or revision under the Act but we have no doubt in our
mind that the Governmént is not precluded from taking the disciplinary action for violation of the
Conduct Rules. Thus, we conclude that the disciplinary action can be taken in the following case :

() Where the officer had acted in a manner as would reflect on his reputation for integrity or good faith
- or devotion to duty; :

(i) il there is prima facie material to show recklessness or misconduct in the discharge of his duty;
(iii) i he has acted in 4 manner which is unbecoming of a Government servant;

(iv) if he had acted negligently or that he omitted the prescribed conc%@z&which are essential for the
exercise of the statutory| powers; . Copd

(v) if'he had acted in order to unduly favour a party;
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(vi) ifhe had been actuat%:d by corrupt motive, however, small the bribe may be begavse T.ord )Coke
said long ago “though the tb_ribe may be small yet the fault is great”. -
i

et : | . LT #
[he instances above catalogued are not exhaustive, however, W€ may add that fora m;e\té’glmlcal .o K
violation or merely because the order is wrong and the action not falling under the above enungra‘t;qd T /
instances, disciplinary action is not warranted. Here, we may utter a word of caution. Each case will ™™ A

depend upon the facts and no absolute rule can be postulated.”

46. In Union of India & Ors. V. Upendra Singh [(1994) 3 SCC 357] question was again raised if the Central
Administrative Tribunal was right in staying the disciplinary proceedings against the respondent who was served with a
charge-sheet.. It was alleged against him that while working as Deputy Commissioner of Income-Tax, he gave iltegal and
improper directions to the assessing officer to complete the assessments of three firms under Section 143(1) of the Income-
Tax Act even though at the relevant time proceedings under Section 144A of the income-Tax Act were pending before him
and these cases did not come within the purview of summary assessment scheme of Amnesty Scheme of the Central Board of
Direct Taxes and, therefore, respondent had violated Rule 3(1)(@), 3(1)(ii) and 3(1)(iii) of the CCS (Conduct) Rules, 1964.
Aggrieved by the interim order of the Tribunal, Union of india come to this Court. Again this Court examined ils earlier
decisions and said that the Tribunal or Court can interfere only if on the charged framed (read with imputation or particulars of
the charges. if any) no misconduct of other irregularity alleged can be said to have been made out or the charges framed are

contrary to any law and that at that stage the Tribunal had no jurisdiction to go into the correctness of truth of the charges.
Order of the Tribunal was set aside. - :

17. In Dy. Inspector General of Police V. K.S. Swaminathan {(1996) 11 SCC 498] a charge memo imputing
misconduct on the part of the respondent, an inspector of police, was issued to him. Tamil Nadu Administrative Tribunal on an
application filed by the respondent set aside the charge memo on the ground that the charges were vague. On appeal to this
Court, it was held that at the stage of framing of the charge, the statement of facts and the charge sheet supplied are required
to be looked into by the Court or the Tribunal as to the nature of the charges, i.e., whether the statement of facts and material
in support thereof supplied to the delinquent officer would disclose the alleged misconduct. This Court observed that the
Tribunal, therefore, was totally unjustified in going into the charges at that stage.

48. n M.S. Bindra V. Union of India & Others [(1998) 7 SCC 310] the appellant was served with an order of
compulsory retirement. His challenge to this order did not find favour with the Central Administrative Tribunal. On appeal to
this Court it was observed that judicial scrutiny of any order imposing premature compulsory retirement is permissible if the
order is rather arbitrary of mala fide or if it is pased on no evidence. Then this Court observed as under:

«While viewing this case from the next angle for judicial scrutiny, i.., want of evidence oOr material to
reach such a conclusion, we may add that want of any material is almost equivalent to the next situation
that from the available materials. no reasonable man would reach such a conclusion. While cvaluating
{he materials, the authority should not altogether ignore the reputation in which the officer was held till
recently. The maxim "nemo firut repente turpissimus’ (n0 0D€ becomes dishonest all of a sudden) is not
unexceptional but still it is a salutary guideline to judge human conduct, particularly in the field of
administrative law. The authorities should not keep their eyes totally closed towards the overall
estimation in which the delinquent officer was held in the recent past by those who were supervising
him carlier. To dunk an officer into the puddle of »doubtful integrity", it is not enough that the doubt

fringes on a mere hunch. That doubt should be of such a nature as would reasonably and consciously be

cntertainable by a reasonable man on the given material. Mere possibility is hardly sufficient o assume
that it would have happened. There must be preponderance of probability for the reasonable man to
entertain doubt regarding that possibility. Only then there is justification to ram an officer with the label
«Joubtful integrity”."

19. In M/s. Hindustan Steel Ltd. v. The State Orissa [1978 (2) ELT (J 159) (8.C)= AIR 1970 SC 253] the authorities
under the Orissa Sales Tax Act, 1947 had imposed penalty on the appellant. One of the question pefore this Court was
whether the Tribunal is right in holding that penalties under Section 12(5) of the Act had been rightly jevied and whether in
view of the serious dispute of the law it cannot be said that there was sufficient cause for not applying for registration. This

Court then said as under :

«Under the Act penalty may be imposed for failure to register as a dealer : Section 9(1) read with
gection 25(1)(@) of the Act. But the liability to pay penalty does not arise merely upon proof of def_ault
in registering as a dealer. An order imposing penalty for failure to carry outa statutory obligation 1s the

result of a quasi-criminal proceeding, and penalty will not ordinarily be imposed unless the party
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obliged cither acted deliberately in defiance of law or was guilty of conduct contumacious or dishonest,
or-acted in conscious disreé’ard of its obligation. Penalty will not also be imposed merely because il is
lawful to do so. Whether p’c;nalty‘ should be imposed for failure to perform a statutory obligation is a
matter of discretion of the Authority to be exercised judicially and on a consideration of all the relevant
circumstances. Even if a minimum penalty is prescribed, the authority competent to impose the penalty
will be justified in refusing;to impose penalty, when there is a technical or venial breach of the

.+ provisions of the Act or where the breach flows from a bona fide belief that the offender is not liable to
" act in the manner prescribed by the statute. Those in charge of the affairs of the Company in failing to
register tlie Company as a dealer acted in the honest and genuine belief that the Company was not a
dealer. Granting that they|erred, no case for imposing penalty was made out.” . :

20. In the case of Mac!!ém Mohan Choudhary v. State of Bihar and Others [(1999) 3 SCC 396}, this Court set aside the
order of compulsory retirement of the appeliant, a member of the Bihar Superior Judicial Service, on the ground that there was
no material on record to'reasoh:ably form an opinion that compulsory retirement of the officer was in public interest,

21. We may note some more judgments. ' ' '

22. In State of Madhya Pradesh v. Bharat Hea\)y Electericals [(1998) 99 ELT 33 (S.C))] this Court examined the
validity of Section 7(5) of the Madhya Pradesh Sthaniya Kshetra Me Mali Ke Praveah Par Kar Adhiniyam, 1976, which provides
for levy of penalty. Earlier the Madhya Pradesh High Court.in a writ petition had held the provisions of the Act were ultra vires

1

and also violative of Articles 14 and 19 of the Constitution. Sub-section (5) of Section 7 of the Act relevant for our purpose is
as under : R _ g ‘

'
b

«7. Registered dealers to issue bill etc. stating that goods sold are local goods. -

(5) Where a registered dealer referred to in sub-section (1) or sub-section (2) has, in the course of his
husiness. sold local goods to other registered dealers and has failed to make the statement referred to in
sub-section (1) [...], it shall be presumed that he has facilitated the evasion of entry tax on the local
goods so sold and accordingly he shall be liable to pay penalty equal to ten times the amount of entry tax
payable on such goods el'ts if they were not goods of local origin." '

23. After considerip_'g the stand of the State Government that presumption raised in sub-section (5) of Section 7 was
rebuttable and that the said provision did not provide for a fixed rate of penalty and that the assessing authority has. discretion

to impose reasonable amount of penalty, this Court held :

“From the aforesaid it‘follows that Section 7(5) has to be construed to mean that the presumption
contained therein is rebuttable and secondly the penalty of ten times the amount of entry tax stipulated
therein is only the maximum amount which could be levied and the assessing authority has the
discretion to levy lesser amount, depending upon the facts and circumstances of each case. Construing
Section 7(5) in this manner the decision of the High Court that Section 7(5) is witra vires cannot be
sustained.” ‘ ' ' -
. I

24. Itwill be thus 'i:eén that once there was a case of imposition of penaity only the amount of penalty to be levied was

left to the discretion of theassessing authority on the facts of the case.

25. In Governm 9E1t of Tamil Nadu v. K.N. Ramamurthy [1997 (7) SCC 101] it has been held that failure to exercise
quasi-judicial power prog erly amounts to misconduct. In this case, the respondent working as Deputy Commercial Tax Officer

was served with the following charges . ‘ P

“(i) ‘'That he failed o analyse the facts involved in each and every case referred t(/)' S
(i) that he failed to; check the accounts deeply and thoroughly while making final a sess‘nﬁgg;im& :

i

’

(i) that he failed to subject the above turnover to tax originally; and ‘ 1.

4,

>

(iv) that he failed to safeguard government revenue to a huge extent of Rs. 44,850.?;3‘;: . : },"

|
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6. These charges were held proved against him and he was imposed with a punishment of stoppage of increment for-
three years with cumulative effetl::t. Against the order of punishment, the respondent approached the Tamil Nadu Administrative
Tribunal which set aside the disciplinary proceedings against the respondent. The Tribunal was of the view that the order of
assessinent passed by the respondent was in his quasi-judicial capacity and there were hierarchy of authorities under ‘the
General Sales Tax Act to corre}bt his order if it was erroneous. Tribunal held the disciplinary proceedings initiated against the
respondent are warranted and set aside the punishment imposed on him. In appeal by the Government of Tamil Nadu against
the judgment of the Tribunal this Court referred to certain decisions in the cases of Union of India v. Upendra Singh [1994 (3)
SCC 357]; &/nion of India v. A.N. Saxena [1992 (3) SCC 124]; and Union of India v. K.K. Dhawan [(1993) 2 SCC 56]. In the
case of Upendra Singh, this Court had ruled that the Tribunal had no jurisdiction to go into the correctness of truth of the
charges and the Tribunal cannot take over the functions of the disciplinary authority. This Court had also observed that the
function of the Court/Tribunal @s one of judicial review, the parameters of which are repeatedly laid down by this Court. A
Tribunal or Court can interfere only if the charge (read with imputation or particulars of the charge, if any) no misconduct or
other irregularity alleged can be said to have been made out or the charge framed is contrary to any law. This Court said that
the finding accepted by the disciplinary authority was to the effect that by the act of negligence in making the assessment the
delinquent caused loss to the ! overnment exchequer to the extent Rs. 44,850/-. and that finding of the disciplinary authority
was not open to challenge on the facts of the case.

27. In State of Punjab and Others v. Ram Singh Ex-Constable [1992 (4) SCC 54] this Court referred to the" definition
of 'misconduct’ as given in B|a'_ck's Law Dictionary and Aiyar's Law Lexicon and said as under :- '

“Ihus it could be seen that the word “misconduct’ though not capable of precise definition, on reflcction
receives its connotation from the context, the delinquency in its performance and its effect on the
discipline and the nature:of the duty. It may involve moral turpitude, it must be improper or wrong
behavior; unlawful behayior, wilful in character; forbidden act, a transgression of established and
definite rule of action or, code of conduct but not mere error of judgment, carelessness or negligence in
performance of the duty the act complained of bears forbidden quality or character. Its ambit has to be
construed with reference to the subject matter and the context wherein the term occurs regard being had
to the scope of the statute and the public purpose it seeks to serve.”

28. Keeping in viewithe ,provisi'ons of law and guidelines led by various judgrhents of this Court, we may now refer to
the Article of Charge given to the appellant. It reads as under : _ ’

“Slhri 7.13. Nagarkar while working as Collector, Central Excise, Nagpur (now redesignated as
Commissioner of Central Excise) has passed an Order-in-Original No. 20/95, dated 20-3-1995 in which
he had favoured M/s. Hari Vishnu Packaging Ltd., Nagpur by not imposing any penalty on the said
party even though he had held that M/s. Hari Vishnu Packaging Ltd. had clandestinely manufactured
and cleared the excisable goods and evaded the excise duty wilfully. Shri Nagarkar has thus failed to
maintain absolute integrity and devotion to duty and acted in a manner unbecoming of a Govt. Servant
and contravened Rule B(1)(i) and (ii) and (iii) of the CCS (Conduct) Rules, 1964.”

29. Statement of imputations of misconduct or misbehaviour in support of the ‘article of charge briefly refers to the

_show cause notice issued to HVPL - the assessee - by the appeilant and his Orders-in-Original as adjudicating authority under

the Act. Reference has alsb been made to the explanation submitted by the appellant when he was asked to explain as to why

he did not think it necessary to impose a penalty on HVPL - the assessee. In rejecting the explanation of the appellant, the
statement of imputations of misconduct concludes : ’ : ‘

“I'he judgments quoted by Shri Nagarkar do not appear to be relevant to the case of M/s. HVPL as these
judgments refer to those cases where there are technical lapses/violations of the law; whereas in the
instant casc. Shri Nagarkar himself had reached the conclusion that M/s. HVPL had clandestinely
cleared the goods with an intention to evade payment of duty. He had also held that M/s. Dclite Plastics
Industries had actively supported M/s. HVPL to evade the duty, it was based on the findings that he had
ordered confiscation bf the goods and confirmed the duty. Therefore, when the goods were confiscated
and duty was confirmed, appropriate penalty should have been imposed by Shri Nagarkar on M/s.
HVPL. The above action of Shri Nagarkar amounts to unjustified favour shown by him to M/s. HVPL.”

30. Two principal issues arise for our consideration : (1) if levy of penalw;g;nde_r Rule 173Q was obligatory and (2) was

there enough background material for the Central Government to form a prima fagié_%ﬁj@onm  proceed against the officer on

the charge of misconduct on his failure to levy penalty under Rule 173Q. Ap'p@l&mi},hasv.éﬁm@@;efdﬁha_t it is only now after
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. Jinsertion of Section!11AC in the Act that levy of penalty has become mandatory and that it was not so under Rule
173Q). This contention doesé‘not appear to be correct. In both Rule 173Q and Section 11AC the language is somewhat similar.
Under Rule 173Q “such goods shall be liable to confiscation” and the person concerned “shall be liable to penalty” not
exceeding three times the {/alue of excisable goods or five thousand rupees whichever is greater. Under Section 11AC the
person, who is liable to pay|duty on the excisable goods as determined “shall also be liable to pay penalty equal to the duty so
determined”. What is the sighificance of the word “liable” used both in Rule 173Q and Section 11AC? Under Rule 173Q apart
from confiscation of the goods the person concerned is liable to penalty. Under Section.11AC the word “also” has been used
but that does not appear to be quite material in Interpreting the word “liable” and if liability to pay penalty has to be fixed by the
adjudicating authority. The word “liable” in the Concise Oxford Dictionary means, “légally bound, subject to a tax or penalty,
under an obligation”. In Black's Law Dictionary (sixth edition), the word “liable” means, “bound or obliged in law or equity;

responsible; chargeable; ‘answerable; compellable to make satisfaction, compensation, or restitution.......... Obligated;
accountable for or chargeable with. Condition of being bound to respond because a wrong has occurred. Condition out of
which a legal liability might arise......... Justly or legally responsible or answerable”.

31. When we exa:rnine Rule 173Q it does appear to us that apart from the offending goods which are liable to
confiscation the person concerned with that shall be liable to penalty up to the amount specified in the Rule. It is difficult to

accept the argument of thefappellant that levy of penalty is discretionary. it is only the amount of penalty which is discretionary.
Both things are necessary | (1) goods are liable to confiscation and (2)) person concerned is liable to penalty. We may contrast
the provisions of Rule 173Q and Section 11AC with Section 271 of the Income-Tax Act, 1961. This Section,, prior to
amendment in 1988, stood as under : ’ :

| : _
“271. TFailure to furnish returns, comply with notices, concealment of income, etc. - (1) If the
Income Tax Officer or the Appellate Assistant Commissioner or the Commissioner (Appeals) in the
course of any proceedings under this Act is satisfied that any person -

(a) has failed to furnish the return of total income which he was required to furnish under sub-section
(1) of section 139 or by notice given under sub-section (2) of section 139 or section 148 or has failed to
furnish it within the time allowed and in the manner required by sub-section (1), of section 139 or by
such notice as the case may be, or .

(b) has without reas’onable cause failed to comply with a notice under sub- section (1) of section 142 or
sub-section (2) section 143 or fails to comply with a direction issued under sub-section. (2A) of section
142, or ' '

(¢) has concealed the particulars of his income of deliberately furnished inaccurate particulars of such
income, : '

he may direct that such person shall pay by way of penalty, -

(i) in the cases referred to in clause (a), -
(a) in the case of a person referred to in sub-section (4A) of section 139, where the total income in
respect of which he is assessable as a representative assessee does not exceed the maximum amount
which is not chargeable to income-tax, a sum not exceeding one per cent of the total income computed
under this Act without giving effect to the provisions of sections 11 and 12 for each year or part thereof
during which the default continued;

(b) inany other éais’e, in addition to the amount of the tax, if any, payable by him, a sum equal to two
er cent of the assessed tax for every month during which the default continued.

Lxplanation. - In this clause “assessed tax” means tax as reduced by the sum, if any, deducted at source
under Chapter XVﬁ;—B or paid in advance under Chapter XVII-C. .. .-

s,

(i) in the cases r.ef,érred to in clause (b), il addition to any tax pay 5 ms-a.sum which shall not
he less than ten percent but which shall not exceed fifty per cent o tﬁéﬁm@ﬁ%@ﬁxﬂﬁany, which
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income;

(iii) ‘in the cases referred to in clausc (¢), in addition to any tax payable by him, a sum which shall not
be less than. but whieh shall not exceed twice, the amount of tax sought to be evaded by reason of the
concealment of particulars of his income or the furnishing of inaccurate particulars, of such income : L

32. It would, thus, be seen that under provisions of Section 271 of the Income-Tax Act in the first instance there is a
discretion with the assessing authority whether to impose any penalty or not and if the assessing authority finds that itis a
case for imposition of penalty then it has no discretion in the matter and the certain amount of penalty depending on the facts
and circumstances of each case has to be imposed subject to the maximum limit mentioned in the section.

33. Now when show cause notice was issued to the assessee he was also asked to show cause as to why penalty be
not imposed upon him. The stand of the Union of India before us, as stated in the counter affidavit is : "It was observed that the
petitioner in his capacity as adjudicating authority came o the conclusion that the party M/s. HVPL had clandestinely cleared
the goods with an intention to evade the payment of duty, he also ordered for the confiscation of the goods and confirmed the
duty. In these circumstances, he would have imposed appropriate penaity on the party. It was under these circumstances, that
the impugned charge memo was issued.” And further it appeared “that the discretion in this regard did not appear to have
been exercised clearly andireasonably”. It is not that non-levy of penalty by the appellant in his adjudication order was mere
omission. Order is silent as to why he did not think it fit to impose any penalty on the assessee. In the case of the transporter
who was also proceeded against the appellant did not impose any penalty as he said he (transporter) being the owner of a
public vehicle. The transporter was merely cautioned “not to repeat such an act, as the same would be viewed seriously in
future.” The third noticee was also cautioned. Rather non-levy of penaity by the appellant on the assessee.was intentional as
he_himself in his explanation dated November 18, 1996 said : (1) On going through the records of the case he was aware that
there was no conclusive evidence against the assessee and the material evidence on record was not sufficient 'to sustain the
charges levelled against the party. (2) He took a pro-revenue stance in this case although there was perhaps a case, at least
an arguable one, in their favour and-his conclusion regarding mens rea on the part of the assessee was also based purely on
circumstantial evidence; and that it was a weak case for the department which he could uphold only on placing @ little extra
reliance on evidence on record. (3) It would have been unfair to impose penalty on the assessee since the penal provisions
should be invoked only in cases where the adjudicator is fully convinced with the material and there is direct evidence
substantiating the guilt of the notice and this view was fully supported by the judgments of the High Court, some High Courts
and the Tribunal, (4) He had a nagging feeling that had he imposed any penalty on the assessee, they would have gone on
appeal before the Appellant Tribunal and the department would have not only. lost the case in terms of penal action but
probably the confirmation of the duty demanded could have been jeopardized.

34. The question is : If such a stance by the appellant was to “favour” the assessee or the officer was rightly of the
view that it was not a case of levy of penalty. ltis a quasi-judicial order. Merely because penalty imposable has not been
imposed, which was obligatory for the officer to impose, could it be said that if it is a case of misconduct and he is liable to be
proceeded against? The officer did impose the excise duty and also ordered confiscation of the goods. What is the evidence
before the authority to come to prima facie view of levying charge of misconduct on the officer? He was served with the
memorandum dated September 2, 1997. It was accompanied with Annexure 1 (Article of charge) Annexure 1l (Statement of
imputations of misconduct of misbehaviour in support of the Article of Charge), Annexure ll| (List of documents) and Annexure
IV (List of witnesses). Article of charge we have reproduced above. Statement of Imputations of misconduct or misbehaviour
referred to the Order -in-Original passed by the officer and his explanation as to why he did not think it fit to .impose penalty.
List of documents mentions only three documents, namely, Order-in-Original, (2) order of the Board under Section 129 of the
Act for filing appeal and (3) explanation dated November 18, 1996 of the officer. There is no witness mentioned in the list of
witnesses. So the Order-in- Original, the explanation of the officer and the direction of the Board for filing appeal are the basis
for the charge of misconduct or misbehaviour.

35. Penalty to be imposed has to be in commensurate with the gravity of the offence and the extent of the evasion. in
the present case, penaity could have been justified. Appellant was, however, of the view that imposition of penalty was not
mandatory. He could have formed such a view. Under Section 325 Indian Penal Code, a person found guilty “shall be
punished with imprisonment of either description for a term which may extend to seven years, and shall also be liable to fine”.
Section 63 IPC provides that where no sum is expressed to which a fine may extend, the amount of fine to which the offender
is liable is unlimited, but shall not be excessive. A single Judge of the Patna High Court in Tetar Gope v. Ganauri Gope [AIR
1968 Patna 287] took the view that expression “shall also liable to fine” in Section 325 IPC does not mean that a sentence of
fine must be imposed in every case of conviction in that section. He said : '

*Such an expression has been used in the Penal Code only in connection with those offences where the
legislature has provided {hat a sentence of imprisonment is compulsory. In regard to such offences. the
legislature has left a discretion in the Court to impose also a sentence of fine in appropriate cascs in
addition to the imiposition of a sentience of imprisonment which alo g»tg;ebligatiy.”
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36. We do not think that the view expressed by the Patna High Court i corrggt"ésﬁr,wéy}gﬂa‘ﬁﬁegrifr(g[gjheJ,anguage
of the section that sentences of both imprisonment and fine are imperative. It is the extent of ﬂne"vﬁh’igk_}pgjgf bee’r'me.ﬂft to the
discretion of the court. In Rajasthan Pharmaceuticals Laboratory, Bangalore & Others v. State of Kanataka [(1‘983,')*,}4 ,SCC 645]
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the view that imprisonment and fine both are imperative when the expression “shall also be liable
g and Cosmetics Act, 1940. In that case, this Court was considering Section 27
Act, 1940, which enumerates the penalties for illegal manufacture, sale, etc., of drugs and is an

~stoeks or exhibits for

Oresy
Co X F o
T

-

N

!‘Qﬂ : T e

Wirag, L0 e
e ™

/-

@)
tF

e
%

/

ence as required under clause (c¢) of Section 18.:%;5__' .

o,

e
h imprisonment for a term which shall not be less than one year but which may ;
shall also be liable to fine : -

may, for any special reasons to be recorded in writing, impose a scntence of
an one year: ..."

offence under Section 18(c

that the High Court imposed a fine of two thousand fupees on each of the three appellants for the
of the Act when Section 27(a)(ii) makes a sentence of imprisonment of not less than one year

compulsory for such offence in addition to fine unless for special reasons a sentence of imprisonment for lesser period was
warranted. 1t would, thus aﬁpear that this Court was of the opinion that in such a case the imprisonment and fine both are
impetative. - .

38. When we talk of negligence in a quasi -judicial adjudication, it is not negligence perceived as carelessness
inadvertence or omission but as culpable negligence. This is how this Court in State of Punjab & Ors. v. Ram Singh Ex-
Constable [(1992) 4 SCC 54] interpreted "misconduct’ not coming within the purview of mere error in judgment, carelessness
or negligence in performance of the duty. In the case of K.K. Dhawan [(1993) 2 SCC 58], the allegation was of conferring
undue favour upon the asse'ssees. It was not a case of negligence as such. in Upendra Singh’s case [1994 (3) SCC 357], the

charge was that he gave illegal and improper directions to the assessing officer in order to unduly favour the assessee. Case

of K.S. Swaminathan [1996 |
said that at the stage of fran
into by the Court to see whe
where the appellant was co
retirement is permissible if

Choudhary (1999 (3) SCC

material on record to reaso
Ramamurthy’s case [1997

officer had failed to safegua

SC 253), it was said that w

11) SCC 498], was not where the respondent was acting in any quasi-judicial capacity. This Court
ning of the charge the statement of facts and the charge-sheet supplied are required to be looked
ther they support the charge of the alleged misconduct. In M.S. Bindra's case [1998 (7) SCC 310)
mpulsorily retired this Court said that judicial scrutiny of an order imposing premature compulsory
he order is arbitrary or mala fide or based on no evidence. Again in the case of Madan Mohan
396], which was also a case of compulsory retirement this Court said that there should exist
nably form an opinion that compulsory retirement of the officer was:in public interest. In K.N.
7) SCC 101}, it was certainly a case of culpable negligence. One of the charges was that the
rd Government revenue. In Hindustan Steel Ltd.’s case [1978 (2) ELT (J 159) (S.C.) = AIR 1970

h"e;re proceedings, are quasi-judicial penalty will not ordinarily be imposed unless the party charged

1

had acted deliberately in det?énce‘ of law or was guilty of conduct contumacious or dishonest or acted in conscious disregard of
its obligation. This Court has said that the penalty will not also be imposed merely because it is lawful so to do. In the present

case, it is not that the appell;é
re, however, of the view that in a case like this which was being adjudicated upon by the appellant

M

imposition of penalty. We a
imposition of penalty was i
opinion that imposition of pe
IPC held that imposition of
interpretation of law cannot
actuated by mala fides.

nt did not impose penalty because of any negligence on his part but he said it was not a case of

perative. But then, there is nothing wrong or improper on the part of the appellant to form an
nalty was not mandatory. We have noticed that Patna High Court while interpreting Section 325
penalty was not mandatory which again we have said is not a correct view to take. A wrong
'be a ground for misconduct. Of course it is a different matter altogether if it is deliberate and

39. When penalty is. not levied, the assessee certainly beneﬁts. But, it cannot be said that by not levying the penalty

the officer has favoured the
to reach such a conclusion
information within its posses

assessee or shown undue favour to him. There has to be some basis for the disciplinary authority
‘e;ven prima facie. Record in the present case does not show if the disciplinary authority had any
sion. from where it could form an opinion that the appellant showed ‘favour’ to the assessee by not

imposing the penalty. He may have wrongly exercised his jurisdiction. But that wrong can be corrected in appeal. That cannot
always form basis for initiating disciplinary proceedings for an officer while he is acting as quasi-judicial authority. It must be
kept in mind that being a quési-judicial authority, he is always subject to judicial supervision in appeal.

40. Initiation of- disgiplinary proceedings against an officer cannot take place ori an information which is vague or
indefinite. Suspicion has no role to play in such matter. There must exist reasonable basis for the disciplinary authority to
proceed against the delinguent officer, Merely because penalty was not imposed and the Board in the exercise of its power
directed filing of appeal against that order in the Appellate Tribunal could not be enough to proceed against the appeliant.
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There is no other instance to show that in similar case the appellant invariably imposed penaity.

41. If every error of lawjwere to constitute a charge of misconduct, it would impinge upon the independent functioning
of quasi-judicial officers like the! appeliant. Since in sum and substance misconduct is sought to be inferred by the appellant
having committed an error of lal, the charge-sheet on the face of it does not proceed on any legal premise rendering it liable
to.be quashed. In other words] to maintain any charge-sheet against a quasi-judicial authority something more has to be
alleged than a mere mistake ofjlaw e.g., in. the nature of some extraneous consideration influencing the guasi-judicial order.
Since nojhing of the sort is alleged herein the impugned charge-sheet is rendered illegal. The charge-sheet, if sustained, will
thus impinge upon the confidente and independent functioning of a quasi-judicial authority. The entire system of administrative
adjudication whereunder quasi-judicial powers are conferred on administrative authorities would fall into disrepute if officers
performing such functions are inhibited in- performing their functions without fear or favour because of the constant threat of

disciplindry proceedings.
42. Considering whole [aspects of the matter, we are of the view that it was not a case for initiation of any disciplinary
proceedings against the appeliant. Charge of misconduct against him was not proper. It has to be quashed. .

43. Before concluding,jthere are two aspects of the matter which we wish to point out. These are .

I In the counter affidavit filed by the Union of India, it has been said that the special leave petition
filed by the appellant “is {otally misconceived, premature and highly irresponsible”.v In the whole body
of counter affidavit strong language has been used. Union of India is not a private litigant. Such
language in the pleading Lhould be avoided. One can be firm without being impolite.

2. There is a charge of misconduct against the Collector (now Commissioner) of Central Excisc. While
disciplinary proceedings are pending against him, he 18 transferred to the National Academy of Custom.
Fxcise and Narcotics to guide the probationers. It is certainly a paradoxical situation that a man who is
not fit to hold the post of Collector is fit enough to impart training to the probationers entering the
service. Best talent should be sent to the academy to teach the probationers. Posting to the academy
should be considered as an honour and not punishment. Our comment is no reflection on the appellant
herein as we have set aside the initiation of disciplinary proceedings against him.

_ A4, With these obseryations, the appeal is allowed with costs. The Order of the Central Administrative Tribunal dated
August 12, 1998 and the impugned judgment dated September 7, 1998 of the High Court are set aside. Article of Charge

issued against the appeliant i§ quashed.
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TRAL EXCISE COMMISSIONERATE - ﬁaBRUGARH
f West Milan Nagar, lerugarh-786003 Assam
3{73 .2314082,Fax : 0373-2315257, E-mail : commdbr@sanchamet.in

Shri HR. S

C.No.11(8)

To,

Assistant C
Central Exc
Tinsukia- 7

ACB, Guw
Police,Cent
Hospital,G

of answerin.

of Police,C

Hospital,G

8

'2/VIG/COMMR/I).IB/2005/ ¢\ Date: 02/04/2007

aha,
ommissioner,
ise, ‘

6 125.

| Sub: Investigation of CBI Case No.PE-04(A)/2006-GWH. .

| A communication has been received from Shri Rohit Kumar, S.1.,CBI
ehatl that your presence is requlred at the Office of the Supermtendent of
ral Bureau of Investlgatlon Dipannita Complex, Near Down Town

S. Road,Dispur- 781 006, on 5t Aprll 2007 at 10.00 Hrs. for the purpose :

g certain queries 1elatlng to the case noted above.

You are therefore ;requested to attend the Office of the Superintendent
entral Bureau of Invesugatmn Dipannita Complex, Near Down Town

é Road. Dispur- 781 006, on 5™ April 2007 at 10.00 Hrs. without fail.
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| (Nagesh Pathak)
Joint Commissio‘ner
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, CENTRA!L E)(CISE COMMISSIONERATE :: DIBRUGARH
l.ane F,_We st Milan Nagar, lerugarh-786003 Assam
Ph.: 0373-'2314082 Fax 0373 2315257, E-mail : commdbr@sanchamet in

-

C.No. 11(8)22/ VICv/COMMR/DIB/OS/ 9 & l : Date: 04/05/2007

To,

Shri IL.R.Saha,
Assistant Commissioner,
Central Excise,
Tinsukia Division,
Tinsukia- 786 125

- Sub: {Investigation of CBI Case No. PE- 04(A4)2006- GWH.

A communication has been received from Shri Rohit Kumar,S.I.
C.B.I,ACB, Guwahati that your presence is required at the Office of the Commissioner

of Central EXCise,D_'ibrugm‘h,Lane — F,Milan Nagar, Dibrugarh, Assam on 07/05/2007 &

08/05/2007 at 10.00 hrs. for the purpose of answering certain queries to the Officeyof the
eV et v

C.B.I. relating to the case noted above.

You are, thereforé, requested to atten_d'the Office of the Commissioner of
Central Excise,Dibrugarh,llane — F,Milan Nagar, Dibrugarh, Assam on 07/05/2007 &
08/05/2007 at 10.00 hrs. without fail.
wes
tf)w 1 |

wj%j)m (Nagesh I’atlmk)
s

'd W}

Joint - Commissioner
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CENTRALL }\‘l-)MI NISTRATIVE 'I'f-{'!'BUNAI'. GUWAHRATI BENCH
. Criginal Appllcdhnn Na.57 af 2007 .
b o 5
i “ Ddl.v of Order: This the 12m Day of March, 2007
L "
S 1 !.l()N B8 M R.K V Q-ACHIDAI\IAJ\JDAN VI( E-C HA[RMAN
REPI P HON BLE MR. TARSEM LAL, ADMINISTRAI‘JV}: MEMBER
. . v ,) ‘
-J‘;“‘,'Hll Ham‘lngxhu Ranjan Saha».. -« =7 ¢ gl
N L0 Asstt. Commissioner, : - ' _
)y 'r,{: !.(,t-nlu al I'xeise and Service Tax - S et
" Ranga Ghora Road (Durgd Barx), B :
, L we 0. & Dist: Tinsukia, R A
g ' O PinTU6 125 o . : S
, ;'/-/lly Advocate Mr. §.Sarma, Ms. B, Devi, Mr. H. K: Das. . -
‘ - ' - . Co Appllcant‘.s
A \I\ - N | | %
RAALIEATE i . C‘ntra,AgVT\é;,;\
. Union of India represented by ° '"’"ls:r,,, m)ﬁﬁ,, il
o oy Secretary Revenue to the Govt. of India, Ly
» , . ' “‘»lunbu y of I'inance, ‘ ' I -
P oo - New Delhi-110001. .
| L P
. T Ylea Chiel Commissioner < e S ey
i : Custems and Central Excise ~ \\\,r,ﬁ
4 C N.E.Kegion, Shillong, M.G.Road, . . S T
- ' Maghalaya. - ' g
7 ‘ ‘ K The rommissioner of Central Excise
' Dibrugarh, Milan Nagar, C. R. Building
Dibrugarh-786003. - espundents
| Hy Advocate Mr.M.UAhmed, Add1C.G.5.C.
' ;' : ! . ey v
| © ORDER (ORAL)
: ,\< LHDANANDAN, V.CG:
The  applic ant is pres.ently working as  Assth ‘
~,‘ . Commissioner, Central Excise and Service’ Tax at Tinsukia. The
; .q)plu mtvide his application  dated '31.1.‘.0.‘.') applied for earned

Imvu w02, 05,05 to 25.3.05. Ther Milw the npphcanr submitted a

lii 8’ - v : : '
1 Meym o leave .\pplwahon praying for grnnl of earned leave from

- .

l .05 o 24,405 on mwiuul gmmni ‘).n.mg his-such leave period he

. !J X . .
. . : . N} q o - . . L]
e _x'pec.‘.c*éw,sd !n communication dated 11.4.05 Cissued by the Addi

. : t
B h ) {
I



v e
i n
e et e . . (’9[”’3?%‘”3;?\
- . ‘L "\. . [ S R SOt ,t,,,\' . A ’ o 4 .‘,.- L P 3‘,
’ .«.s...z‘gtx i \‘ "t _:\_.:/ T - 48" : / ’
L \H/: A !o g,
Y : Co g , 'r,&
R (f.it\l)\n\ doner (P&V) I)xlnug rh- directing- him Lo res ~mu"«lni§ I”np
3 "'.' , ‘L . - - n..!“& . b eaf Lol b . ‘(’u‘a
v .nm)lw mt unmulmlvly buhnntled m[nownl,almn dated 16 (‘N\
[T .
SRR SRS R & » BRI
. f‘(Allllt?.xllrt.* 1) requesting the authority to sanction his leave. 'The
C e T e Anplicant \thquently revewed ‘a mmmunu ation dated 30.4.08
. s L ~:~,\_Azi . _‘I.,V’_' e .
N - nv.nu(l I;y Pie Jmnr Commissioner (,enrral Fxcise mduwti’ng that his
t, \" g - ‘."’14). 4-»‘.‘{)(5'-'\' o .
o S nrevised Ieave application dated 28.2.05 has’ nnl.'been'San(:!:mned and
| © the appiicant has Failed to comply with the oflice order dated 28.2.05.
. KFE 7 . : .. .
s The applicant again submitted an application dated 31.3.05 indicating
' - the nueckessity. Bub the respondents did not regularise the period of
. N ) l . ' :
leave m;~ the applicant nor he was paid salary lor that peciod. The
i ’ applic .mi wquesrmg payment of his salary for the month ol March
o 20050 mmlu several :epreqentanons to the concer necl authority but he
_" T - . N . : PRI VIR et T ’
Yoo lailed ifn -gc‘ any positive u,ply' lmm the 'l(”sln.tud\ut,» But the
r o b Y OF £ '
respondiants by Iett‘er dated 28 7. O‘S(Anne«me-m\ informed  the
i G ‘--'. TN ey car o 2 ’
upplic d“« that the matte; ‘is undel Hnlbldt‘l dl.«‘m by Llu- conpetent
-4 itels 1
: uu\hunly and zr w;ll be commumrated to him in due course of time,
. Yo The np(-e;:mr.i\.'ca. portion af the letter dated 28.7.2005 is quoted bhelow:-
7
,. i
' 1 The matter is undéc consider ulmn l)y
. o L ‘the authority and as socon ag it is
LT | decided. You will be intormed.”
HIU Being “agyrieved the applicant. has- [iled this O.A seexingy the
fpms “'"l'(')llln\villu refials: - .
et o 8.1. 'To direct the respondents fo
ot : regularise the period of services of the
. Lo applicant and to pay him the salary for
R the sald peu iod.
L ey =
p o, o : g.2. lo (lirc.-,ct the  respondents  to
v AR S B release the TA bills for the period
' _ 01.08.03 ‘to 16.11.03 and 16.12.04 to

24.12.04, alongwith an interest @ 21 Y%

pa.”




[ & 2 .-

. K\
\
§ . 3
A . We have he.ard',Mr.S.Sarma' learned -counsel for the

. ;-vnll_a'p'licz:ml: ‘am(‘ﬂ ';\~1r.,'_\:1‘.U'.Alm'\ed learned Acldl C.GS.C. for the
r‘«al\';npncilca.n‘l;g Vlmn Hw mafter came up for he’-‘al'lng rhe learned 7
_ ;u)\‘t-ll for the apphic ant has whrnnted Lhat he will be satisfied it a
“!ixw:t'ic'm s given “to the apphcam‘ o "mal(e & comprehensive
L‘cp'l‘est':n tation bcf&re the 3% Respondcnt narratmg all his gncvauces
and the 3rd respondent’ may be dlrec*ted to dispose of the same
w:lluu a \'.imvi frame. The counse! for the respondents has subimitted
!.:h"d he has no‘ ohjec tion if such dn'ection is given. In the interest of
i lu \'his Court directs r.he apphcant to maké a comprehe_nﬁive
uvp‘l s m'mnu wnlnn - two weeks from bo day with relevant doc wment

before: thb 3"‘ u_s;)undx.nt and on receipt of such reprc.sentatxon the 3%

respondent or any other competent authority shall dispose of the

came  with a speaking order within a time frame of two -months
Cthersalter.
s Tha OALS disposed of accordingly. ‘there will be no order

4 - . . . . _'_,.-""-"——-—----" PR
.. . v J
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. /L:)I"I"I(,‘I", OF THI /}S‘»SIS'I'/'\N'I~ COMMISSIONER,
E

CEMTRAL EXCIS

N3~ ee-

& SERVICE TAX:: TINSUKIA DIVISION

. C.No. HRNMHO4/PLIE

To
The Commissioner.
Central xeise & S¢
Dibrugarh.

T/CON/OS/PEET 1998 Dated. 20/08/2007.

rvice Commissionerate,

Sir, -
Sub @ chucsl or drawal of my pay for the month of March 2005 as per Honorable
C.A.T. Guwahati. Opders vide O.A No. <"/"‘)07 & M.P No 65/07 Jated lb/O//ZUU/

Kindly refer
request to you in di
before the Hon"ble

dt. 12/03/2007 & the

In view of the

to 24 th March 2005

Hope you wil

Thanking you

Enclo: I (one ) sheet|

'd

%

to my letter even ne 1 1807 dated 26/03/2007 §~ verbal discussion &

fferent times in the matter. As per Departmental Misc. petition filed

C.A.T, Guwahati for implementing the order vide O.A No $7/2007

Qrdci of the Hon’ble C.A.T. has already passed one month.

above, I request you kindly to order for drawal of pay for 1* march
of self. : ‘

| take nenessary carly action in the madier.
I,

Yours faithfully,

%al

(H.R.SAHA)
- ASSISTANT COMMISSIONER
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| 3.. Gon’ empt Petition -No,

4, 'R‘._eylew }\ppl icantion No.
Applecant (S)
S

Advocate for thé Applicants:-

|

Advocate for the Respondants‘::/

|

4

’-Pg‘-SJ Unlon of Ind:.a 8. Ors

w\_am—b«_ QOAA&GAA o Sedac
GL fbw'ﬂv\?: Er- COAC

. Saaam . D—eM B .Das

ocdeT 6f the Tribunal

- ——p—

TRUE COPY
sfafefa |

the drder passed in

; Mr.G. Boishyc, learned
$r.C S.C. for the Misc. Petitioners and-
RAr.H;)(.Dos, leamned counsel for the
%pposxte party. | |
)} 1 Considering the cvermen’r and the
/c%!rgumen’f advanced by the’ counsel for
ﬁwe Misc. Pehﬂoner 1 am of the view that
@xtensmn of one’ monih;hme will suffice to
omply with the orders ‘of this Tribunal. ‘
‘E Therefore, one month .extension is

ronted for mplemem‘ohon of the orders
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ec.uo,V(ma)on/nmr/pan/aoo¢/ RAE T

ol \..;
(/ T e
‘/QﬂheyaAML<j<L
OFFICE OF THB ASSISTANT COMMISSTONER
OF . :ENTRAL EXCISE DIVISIONIDIBRUGARH.

_Dated 3 29.06,05.

The Commissioner,
Central - Excise.‘

EEELHMABE;

subject 1= Re£und cla;m Of Rge1,10,61 418/- in reapert

: of M/s cnﬁbwa Tea’ Estate. pxgpaudit ~;@gard1nq.

t‘”

Kindly refer to ycur office: letuev c.No.v(14)

19/pra=pudit D13/200¢/193 dated 27.06.05 on the above

sub jo.cte.

I have gone. th;ough the case records. of the case

of (183¥pp L '%5(&@)400»» Tn@ case ia relatad kaplOQ% B0~ -
Exenption to|goods for Wse in LGU ‘Lot aVail exmmputqn undar
Notifilcation No.123/81 dated 102 06 81(as“amaudad)»

Thig ‘case is under th¢f¢caoion No.33/99 ¢E |

~which is a special -axemption qu the~N0rth Bagt Region.

Tha units. have to £ulfill the-congdition and thedfbeccm@
migible. Quastion oE" eXport; unger: 200%- BOU sppa'al
not herea. Thia office has degldad,; thair aligibility by

gécutining the detaile recordg, Range Off*cer'a report.
sita verification @tC. - after details of avolution and
installation of machingry was ﬁound effective &n increase
in.-installed capagiky by 2§A on or aﬁt@r 24012 97 o8 PUr

NotifjcatioA No.+33/99, CE an.a. :
registered Enginger’s report was scrutinised. Basides

1 99. AL80 “the’ evoLunion of

C J # ¢ a1 _ //\ -

thexe gug. pumber of mimilar :gituation (0aseq, . viz. Namrub T'ngg

_#ﬂa@a.kch am T E., Maud T.Ea,‘ﬁha Qcmmiss4cner(Appaa1)
gava-conﬁequentlal relief on tha. ground Lhayhthege is no,

pan in' Late aubmisaion of such claim. Only .ition iafthe
unit ghould| ba eligible ‘and xt XShQuldLm@ndey,‘3$§Ed”by.thﬁ

proper auth:rity. ALl the cases haye keen 1

T.E.

<t
o]

commigaioner, Central vaiqe, Dihrugarha e
ke ;h_‘-

Ih the cag@bof Dulklengiaa Earholla'r.h.,suntek
in OLA No.&/G&(A)GHY/Oﬂ dated 25,01.2005 appears Lo be

more ddentical to thie case which hasz also been accepted
by the Departmant.
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Moreover in a number of higher appellate forum
and CESTAT, sucH late submission case have been settled
and accepted by fthe Department.

—

WS
As such it appears that the case of\éinn; Filaments
Ltd. vs Corissioner, Central Excise is not similar to this

instant case, As the Notification No;33/99 CE exemption is
eligible dncrease in installed capacity by 25% and the cited
case 1s EQU exemption. '

The eligibility in terms of Notfn.No.33/99 CE has
already determined first_and'as a result this refund arises.
The unit is neither a 100% EOU nor it export directly from
their Gnit. Therefore in my opinion thésf case;’ appearL .
to be not similj#:‘ '

The eligibility was determined by this end on the
basis of records and as per Notfn,No.33/99 CE and other
guidelines issued by'the Board fpoom time to time. The Board .
has clarified that Divisional Asstt.Commissioner/Dy.Commi—' .
ssioner is the proper sanctioning autﬁority‘Sn the basis of’
the docume* 3 éhe e}igibility hay:* been determined keeping
in view of the Above facts. In this respect, Chief Commi-
ssioner, Customév&'Cencral Excise, Shillong's letter C.No.
Iv(lé)35/CCO/SH22003/32297-98 dated 29.10,04 may please be
referredfwwaw~

ALY t%e documents/papers on the basis of which the
{ ) eligibility wastdetermined have been forwarded to Audit to
check for phe ~audit. . .

The réfund arises .. after the eligibility was - s
found in the faVour of the unit. The refund claim file,of

—~

the sald assessee was forwarded for pre-audit to check the

PLA, TR-6 debitls etc. and its corréctness or otherwise.

Now this office has received back the file_fran
your end. This office has determined the eligibility and
refund has to be. considered as a result of that eligibility
order and h@ing:the sanctioning authority I have to sanction
their claim pro&isipnally or otherwise. The unit found _
eligible for reffund in terms of Notfn.No.33/99 ce ML
office is receiying regular reminder from the unit to clear
their refund otﬁerwise interest have to bb paid as per

PRSI )

their claim dt.26.8.05 ‘\ .29.6,05(copy enclosed). Under

the above circumstances I may be guided as to whether

contd. .
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party's cla
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im for refund should be processed for
otherwise as the eligibility order since

r proper verification.

An early reply is highly solicited.

Your &\faithfully,

%ia/
(.H.R'\?)S A)
Assistant Commissioner,

Central Excise Division,
QLBHUGARH
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I ' MN THE CUSTOMb EXCISE & SERVICE TAX APPELLAT

D East Reglonal Bench: Kolkata |
o - ERS7AE
CENTRAL EXCISE APPEAL NO. : EDM-381/05
: Arising out. of Order-in-Appeal No.  13/CE(A)/GHY/2005

dated-23/02/2005 ]’assed by the Commissioner of Central £ xusc(/\pp( als)
. Guwahati:,

Zor approval and sxgnature

Mrs, Archana Wadhwa Hon ble Member (Judxc1a1)
She, @ 8. Sckhon, I%on ble Member (chluncal) .
._---:‘l._-___.--“________.._-_.___.._________.____._.____ e e S m e
. Whether Press Repo{rters may be allowed to ‘ '
sec the Order for pubhcatlon as per Rule 27 of
the CESTAT (Procddurq) Rules, 1982'?i |

1

Lok oo

2. Whether it should Be xex'eased undef“Rulé 2700f
CESTAT (Procedure) Rules, 1982 for .
publication in any authoritative report or not ?
‘ P AT IR £ B B A .
. Whether his I,Ords]np wish to see \‘hc fair copy '

3
ol the Order ? o ‘
ot S I N N R T
]; oAy S EIAINEY U I DU SRR
.’_‘/)\“ 4" Whicther Order is tq be circulated to the
v "' \ Y Departine 2ntal Authérities ?
u’ \‘
é 2% } 1 i (I
at k ¢
<
e . , L : o
P 1 L i i, Sl T N Tt AT T TR F TR

ll ar :
R PO o N TR e o
et e g Y ' Applicant(s)/Appellant (s)
Ve |(, L :..‘.: : NN

{
M/s. Napuk Tea Lstatbnh SETENE
M/s. Mattrapore Te¢a Estate’ RS

- . | -~ Respondent (s)
SR T ERP R DU T
n\)“ Appodrance L A v
" Dr. Samir Chakrabt?ny,‘-Sﬁ'Advocatg for the Appllcant(s)/Appellaxxt(sj‘

SeiP K Das’;! JDR for the Respondent

S Cbeoh
i ) :
r
i
4




~

/' Mrs. Archana Wadhwa, Hon’ble Member (udicial) | e
/ Shri 8.8. Sekhon, Hon’ble Member (Technical) ' ' N

o doram: Aﬁ |

Perl Shii S.5. Sekhon,
. - This matter wag heard py stant (o an order of the Hon'ble |4 igh

Court of Kolkata in"WP;Na 5:75106"’”‘dated April 28, 2006. The appellant is .

ee of a Tea factorysmanufa‘ctuﬂng lea. The Ld. Commissioner

prip 7
T
@?f\\
o f'“’”"@fi};% r!~"€$)”, >
¥n Tpfb P

Commissioner .of Central! Exc;i‘se';‘fDibrugarh and the respondents are gy

g I ‘,‘;"v'.. PR sl . N
WA fifing of s’(é‘t}é et of uty p'a:_@fs,only 4 procedur;
iy ,:'(.’l'J.!:';l‘:v_ L e ?g.é-if_‘lll,"_j"f"" boooa. .

"’?a/ .

he said notification and. thereafter on merits allowed the admizs il

of refund’in’ the facts of the cases. The Reverue js i1y dppeal agains: ih;;

9 : A v Cf{ g
order op the ground that the petition dvag ‘tiled by the Revenme &l
b Ny P T e ”j""' . e T

S

ot

grounds|: -

Fowbid

(i) :f(i"ommisgildner.(,ﬁpIea1§) relies on CBLEC Cireulay I, No.
| ‘!"3'54{B‘)90—TRU"'(Pelﬁ"-[f_l)‘""'déte'd ~6/10/99 14

a0 Liven

Tl bt e proviions of Seciog | AB is o
\ S -appl‘lﬁablé to ’C‘f&lms“yiﬁndér"Nozzﬁ'calion No. 33/95.¢f
T s g e | diden b, oo e
) Itlis seftjcd‘- " Hat In ‘ex¢ise where particular staty;s
r - 3 nofﬁx . P.’-'F-S,?ﬁ:?efd under the general Jay
e S1mitat 1932 011933 shal] be applicable
5 \ : | > pr | '5 5 therefore, be barreq

S }_(l"ii?, The I"\I,l(j.):thl:ﬁ‘qggio‘\ﬁ.}%?,};9:9:jﬂs‘tipulat¢s_‘that claims of refunds
; i "'ofpm"fqﬁ]a’r“ﬁqohtﬂ.dzu's(t :be "dealt before. 7% of the

o itlheapp lfgations; " have, not been filed a5 prescribed angd
o have'been filsq néarly four years thereafier, -
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_",4/
."

R

_u)nfnmmo the order o

(Archand Wadhwa)
Mc mbw (Judxcxal)
e

2) We have

heard b

Y20 51

oth sides and considercd the material on record

and find that the grounds taken by Revenue do not meet the instructions of

CBEC-on the subj}ec(:.

We als

Q. ﬁfgd tﬂ’attheorder of the Ld. Commissioner

N il
; T

(Appeals) is balanced and has co@‘ectlﬁy'appreciét_e(l the fact that no formal

!

"b_;’xppli,cz'u_ion fgl- refund under SeCllllOnll AB .‘W%?;mquired to be filed and the

o
o
e i

rciunds were 10 be dctel'm_ined by.ghe Ld. Aséistant Commissioner of Central

I=ver - rassed on the)

Y

\

' v" We {ind|
' ‘I‘ ;\!, 'il.i {i
4 .
i l’vxll|
ﬁnd no merits in the
. el | ) :

Siypl Ay b

Appeal re

. Dictated And pronounced in the .open court.
1o m "y

(Q)M S W

AU I T

""’ Il]

RICHIE N

sbenefit of noiiﬁcatipn cannot deny 'fhe appl’xcants of Lhelr dLe ciaims. We

: \\’(

1 andor
Jected

n[(@

f Commlssxoner (Appeals)

IR TR |

| Q iy ‘I

“ | '_ :
montth returns ﬁled whxch is the sti DU]alIOI’IS of the
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“utilization of CENV

C.No.IV(16)35/CCO/SH/2003/ _, e - —9&
oIV(16) ISR003 402,97 =

even dated 08,07

Dated : 29™ October 200<
u) ; Q
“The Comumissioner -
Central Excise 7
blullong/Dxbxggﬁrh.
. N

Subject © North  Euast Exemption Notiflcations relating to
Quuds maannfactured in Specified Areas ~ Sanction
of refundregardlng.

ledsu reler (o Llu_Nouhcallon No. 32/99-CE and 33/99.C
29 (as mnmdul) pllowing excmption to  specified

2of

;ood s

munufuctured by Units Jocated i Specified arcas. of North-Eastern States equal to
duty of Excise und Additiona] duty of Exeise paid in cash on the sbove subject.

Parn2 of

the both Notitie

ations envisages nter-alin -

“The eacmption contemed m tis Notilication shall be given

effect to in the following manner, ;mmuly

(8)

from the said ucco
Deputy Commissior
month- in which th

(b) -
Central Excise, as
necessury, shall rel

by utilization'of . INVAT Credit under the CENVAT Credit Rules, 2001, duriyg the

month under consid;

Provided t
not applicable to so
exceed the wnounit
respect-of the duty

poods cleared under

The monufaciurer shall submit o statement of tl.c duty patd
unt current to the Assistant Commissioner of Ccntrul EXcise or
aer of Centrul Exeise, as the cose may be, by the. 7% of the next
i¢c duly has been poid other than the amount of duty paid by
Al Credit under the CENVAT Credit-Rules 2001.

The Assistunt: Commussioner or Deputy Commissioner
thc cuse may be, afler such verification, as may be dccrhd
fund the amount of duty pald other than the wmount of duty faid

Wl in cusces, whuu the exemption contained in this notification is
ne of the poods produced by w manufacturer such refund shall not
bt duty puid less the smount of the CENVAT Credit nvuiled of, in
paid on the nputs used inor inrelation to the numu[ucuuc of ;
this Notifiention.

L\\"\

b/

eration to the manulucturer by thc 15"' of lhe next monLh. . >:§_°n-.-j"
'ﬂ’:‘..":"“ . ';Ta i \;\f"b
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(c)

Il there s likely to be wry delay in the verification, the

Assistant Commnission
. be, shall refund the am
month under considen

or or Deputy Commissioner of Central Exciso,

. as tho caso may
ount on provisknal basis by the 15® of the ne

xt moath 0 the

ation, ‘and thereafter may adjust the amount of

amount as may be
munufucturer.”

svading the benefit of
duty paid from the said
Cenuul Excise or Depl
7% of the next month j
by utilization of C i
Assistant Commissiongd
the amount of duty puig
Credit during the mon
next month and if ther;
Deputy Commissioner

next month to the mi

From the above it would be obse

I Account Current (ie. PL
ity Commissioner of Centr

IVAT Credit under C

necesswry in the subsequent  refunds adm

these 2(two) Notifications

ol Excise, as the case
) which duty has beon pa

ENVAT Credit Rules,

1/Deputy Comm issioner gfler proper verificatio
| other than the amount of duty peid by utilizatio
th under considerution to the manufacturer by

¢ 1s any delay in verification, the Assistant Co
shall refund the amount on provisional basis by
onth under consideration with necessary adj

i other than the amount

refund by such

issible o the =

rved that the assessce(s)
s should submit s statement of the '
A) W the Assistant Comm issioner of

may be, by the
of duty paid
001 and the
n, shal] refund
nof CENVAT
tho 15% of the
mmissioner or
the 15% of the

2

ustment in the

subsequent months,

hLSl&nCtS have; however,
checks/verifications have not been cxercised by th
loss of revenue by way Of fruudulent refunds.

come '.Lo light where proper
¢ Supervisory officers lcading to

Yio'u are, therefore, directed Lo issue suitable instruction to all
the Divisional Officers g be very meticulous while considering the exemption benefit
by wuy of refund and th t thero should not be any laxity in making verification of the
cloims/stalementrecordd, which muy. ciugil loss of revenue 1o the Government, ' 11 is
the responsibility of the concemexi-AssistontComm issioner/DeputyCommissionerto
be very. carelul and ensuro: no- rregular, wikl unintended benefit takes placo CRUSing
damage/loss o, the Revehie, Any. laxity/lapses. will bo viewed very seriously,

(IR KHATIIING)
CUIEE COMMISSIONIR

CTESTE
ATIRSTR |

Sup.cri pteident (VG

Contrul ExC18%s
Dibryyari-
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Circular No 772/5/2004-CX N

|
| |
) F.No.354/122/2002-TRU
[0 o . g
s Government of India
{' ~ Ministry of Finance
PR t L ‘ ‘Dcpartment of Revenue
o vV : (Tax Rescarch Unit)
& ke ok o

‘New Delhi, dated the 21% January, 2004.

: ' - . ‘
The Chicl Commissioner of Central Excise, Guwahat Chandigarh, Mccrut

The t:(I)mmissioncr of Central Excise, Shillong, Diprugarh, Chandigarh-11, Mecrut

MadanV/Sir, f
1l | |
Subjeét © Clarifications on the term “Substantial Expansion” in the arca based
[ cxcmptions — regarding
| .
.Arca"(bascd cxemptions from central excisc duty are currently available under
various noti i;catidn_s as foliows: ’ : :
[(a)\/ ’* fc  North Eastern States under notification No. 32/99-CE and 33/99-CE
‘[ both dated 8.7.1999, _ ‘
(O] tor Jammu & Kashmir under notification No. 56/2002-CE and 57/2002-
' ’ CE both dated 14.11.2002; and '
(©) | {or Himachal Pradesh and Uttranchal under notification No. 49/2003-CE

~ and 50/2003-CE both dated 10.6.2003.

!
2. - 'l'hc'gcxcmption contained in these notifications is applicable either to the new
industrial wnits or units undertaking substantial expansio?rby way of increase in installed

capacity byinot less than 25%. -

ard has received representations from various quarters sceking clarifications on
the term “jsubstantial expansion”. With-a view to cnsurc smooth implementation of the
cxemptlon] schemes, following guidelines are circulated to explain the scope of

“substantil cxpansion” so far as it relates to the applicability of above-mentioned

notiﬁbaliox?s:

3. Bofa

;

ij Increase in installed capacity of an existing unit by not less than 25% should
}‘ be the result of installation of additional plant and machinery. Any increase
[ in th: installed capacity by means other than installation of additional plant

| and machincry would not qualify for the/Pedefit_of excmption under
“substantial cxpansion”, T‘? Q‘M :
‘ ﬂlﬁw @;/%‘N o \‘"‘“'»"\\«n

ity g Y

. (,\

~

—

|
|
N
}
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applicabilityjof” the term “substantial expansion” in the context of arca-based excmption

notification
the Board.
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(b)

(c).

(d)

(¢)
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As substantial cxpansion is defined in terms of increase in.installed. capacity
by 25% or more, value of investment. in plant and machinery is not the criteria
Lo define substantial expansion. So long as additional nstallation of plant and
machinery results into increase in installed capacity by not less -than 25%, -
juantum or value of investment in plant and machinery is not very material i
deciding the criteria of substantial expansion. ~ TTTTTTTee——TT

lé'hcrc’ is no bar on usc of second hand machinery for undertaking substantial
cxpansion so long as it enhances the existing installed capacity by not less
than 25%. What is relevant is the increasc in installed capacity by not less
than 25% by way of additional installation of plant and machinery.

l .
The term substantial expansion is not defined in terms of original or
depreciated value of plant and machinery. The only criterion to be satisfied is
dceretion_in_ installed capacity by atlcast” 25%  with _additional_plant_and

ii'fnchinc[x

Additional investment in plant and machinery for modernization or for
improving the quality of existing products, unless it leads to increase in

fihstalled capacity by 25% or more, would not tantamount to substantial

¢xpansion. , ‘

{are requested to keep the above guidelines in view while -dcciding the

N0 Any difliculty in implementation may pleasc be brought to the notice of

Yodrs faithfully,

[ /%_“— —

: . g (Gautam Ray)

{, Joint Sccretary (TRU)
Tel : 23092687
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. ‘ . ¥ Glis ADVANCE COPY '
A TR 1 GOVERNMERT OF INDIA
MINISTRY OF FINANCE: DEPARTMENT OF REVENUE
OFFICE OF THE ASSISTANT COMMISSIONER
CENTRAL EXCISE & SERVICE TAX:: TINSUKIA - |
C. No. I1 (9)2/CONF/ACT/06/ 10106 Dated: - 15 /11/2006
. To, [t
THE PRESIDENT OF INDIA,
NEW DELHI

| ; (THROUGH PROPER CHANNEL)

Kind atlennon -
Sri S.B. Roy, Under Secretary to the Gowt. of India,
AD-V/ Ministry of Finance, Department of Revenue,
: '-Jeevandeep Building, Parliament Street,
New Delhr 1.

Sub:- Memorandum No. 55/2006 under F. No.C.14011/27/2006-Ad-V/4725 dt.25/09/2006.
*, |
Most Respectfully- Sk 'eweth'

The petitioner| Sn H.R Saha, Assistant Commissioner of Central Excise, Tinsukia under
- Dibrugarh “Commissionerate begs to refer to the above memorandum No. 55/2006 dated
25/09/06 whereunder enquiry has been proposed under Rule 14 of the CCS (CCA) Rules, 1965.
: 1 :

2. Respected Sir, 1 beg to be apologized for requesting to grant me an extension of time vrde
petitioner’s letter C. No. II. (9) 2/CONF/ACT/06/8521- dated 19.10.2006 (Copy enclosed for
kind ready reference) %for replying to the memoramdum

3. The petitioner begs to submit the followmg reply in defence in terms of Para-2 of the
memorandum .

3.1 The petitioner strJ'Aghtway denies all the articles of charges. referred in Annexure-I, II. T fe
charges are unethical, arbntrary, vindictive and bad in law. :

:3.2. The instant sanction & order for refund of Rs 77 52, 409.00 (Rupees seventy seven Lacs .
fifty two thousand. four hundred and nine) only was passed consequent to eligibility drder D }
passed on 10/05/05 under Notification No. 33/99-CE dt. 08/07/99 as amended, as the assesse-.. LA !
was found eligible forithe benefit of exemption enshrined in the notification. The eligibility N T :
Order No. DIV/REF/ACD/01/05-06 dated 10/5/05 had been duly endorsed to the

Commissioner ofCentral Excise, Dibrugath for information and necessary action vide C. No. V

(18)09/REF/ACD/2004/ 1777-80 dated 11/05/05 (Copy enclosed for kind information).

( ANNEXURE-“A") | _

- 4. Subsequently, by virtue of the aforesaid Eligibility Order, draft sanction order of refund
amount of Rs. I, 10, frl 418.00 (Rupees one Crore ten lacs sixty one thousand four hundred -
and eighteen) only was, forwarded to the Commissioner of Central Excise, Dibrugarh for
Pre-audit  before fi nally sanctioning amount of refund to the assessees vide C. No.

. V(18)09/REF/ ACD/2004/ 1834 dated 16/05/05 with - relevant claim file
No. V(1 8)26/REF/ACD/2004-05 in original containing pages 2 to 520 and NSP 1 to Iil along
wrth draft sanction Order (Copy enclosed) (ANNEXURE-“B”) with reference to which the

e
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petitioner was informed vide C. No. V (14) 19/Pre-audit/D1B/2005/193 dated 27/06/05 that the
Commissioner of Central Excise. Dibrugath was pleased to withhold pre-audit clearance of the
above claim on the ground of time limit. It is stated in the said letter C. No. V (14) 19/Pre-
audit/DIB/2005/193 dated 27/06/05 that the ratio of the Judg,ment of the Supreme Court
. reported at 2005 (1 8]) ELT-145 in the case of M/s. Gini Filaments is squarely applicable to this
facts of this refund claim. It is also informed that the Supreme Court in the case of M/s. Gini
Filaments has held {hat “Exemption Notification has to be read strictly so far as eligibility is
cancerned”. :

4.1 Petitioner in reply to this above said letter wrote back to the Commissioner of Central

Excise, Dibrugarh explaining that the instant case of refund claim is not barred by limitation
and also the case laws referred to above is also.not applicable and relevant inasmuch as the
eligibility order has since been issued on 10/05/05 making the assessee ehgxble to lodge their
claim. (Copy of letter CNo V (18)09/REF/ACD/2004/2257 dated 29/06/05 is enclosed for
ready reference) (ANNEXURE -“C”) It is also informed to the Commissioner that the office of
the petitioner is recervmg regular reminder from the assessee for clearing their refund otherwise
interest has to be pald One of such reminders of the assessee dated 28.06.2005 is enclosed
herewith for kind perusal (ANNEXURE-“D")

4.2. On receipt of the letter from the petitioner, the Joint Commissioner of Central Excise,
Dibrugarh of Commrssronerate office, Central Excise, Dibrugarh vide his letter C. No. V
(1 4)19/Pre-Audlt/DIB/2005/867O dated 25/07/05 in the last but concluding para observed thus:
: , rder_on_meri in view of aforesai ition of L

_ Please _ ensure that the principle of 'Natura'l Justice is not violated” (Copy
enclosed). (ANNFXURE “E”) In the same letter in para 2, it is said thus; “In the case of M/s.
Shivdham [ndustnes reported at 2002 (141) ELT/272, the Tribunal, while observing that an
exemption under the Notification No 33/99-CE dt.08/07/1999 is not automatically defeated if

~ the refund is not ﬁled within the period of 7 (seven) days, also observed that the claim of refund
. in any case has been filed wrthm the period prescribed under Section 11B”.

5. In the said Ietter of the Joint Commissioner dated 25.07. 2005; the petmoner has befrijg "‘W
’i?!,d‘,ff ] ]

directed to pass an order on merit. In this context, the petitioner begs to submit that the unit was
rendered eligible for the benefit under notification No.33/99 vide ehgxblhty order ’d'
10.05.2005 & the only alternative which was left before the petitioner is to sanction refuhd/in
the wake of passing the eligibility order. All the facts were made known by the petmoner to the
Commissioner, but the Commissioner without resorting to the provisions -of Section 35E of
CEA 1944 returned the file to the petitioner. Therefore;j the petmoner begs to submit that the
refund has been sanctnoned after adjudging the limitation aspect. It is a settled law that there is ™
nothing in the notrﬁcatnon to suggest that filing of claim not in time does not bar the claimant to .
get substantive benef t. In this connection, the judgment of the Hon’ble Tribunal in the case of
Vinay Cement Ltd reported in 2002(147) ELT 724 (Tri.- Kolkata) may kindly be perused (
Copy enclosed).(ANNEXURE-“F") :

- 6. The petitioner further begs to submit that the eligibility order passed by the petitioner, after
- observing the prmcxples of natural justice has not been challenged and therefore, it has been
presumed that the 1refund is not hit by bar of limitation. Also the petitioner was not directed by
the Commissioner'to file appeal as per the provisions of Section 35E of CEA 1944 though all
facts were brought to the knowledge of the Commissioner of Central Excise, Dibrugarh as are
evident from the|correspondences received from the Commissionerate Office, Dibrugarh.
Further, the petitioner begs to submit that in order to avoid payment of interest to the assessee
in the event the ahsessee approach High Court, the petltloner settled the refund claim as the
ngh Court has Jurrsdxctxon to award interest even though the refund does not fall under the
purview of Sectloh 11B of CEA 1944. The petitioner begs to state that the refund was released
after obtaining proper ‘undertaking from the assessee. (ANNEXURE-“G")

7.That Sir, from the above submission it is'in evidence that the petitioner being a Quasi-judicial
authority has acted in good faith and made required correspondences to the Commissioner of
Central Excise, Dibrugarh for obtaining time to time direction/order. And that nowhere the
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petitioner has shown any slightest negligence, disobedience and dereliction of duty in
the discharge of his responsibilities. The Communication/correspondences would sufficiently
exhibit that there is complete transparency in his function.. That Sir, the article of charges in
Anngxure- 1, I & documents that are relied upon are baseless and not factual forming a
decision that the petitioner acted in a manner which is unbecoming of a Government Servant

.

which is a clear indicat;ion and manifestation of a preconceived notion of vindictive and biased
attitude to spoil the career of a subordinate officer i.e. your humble petitioner. ‘

8. The petitioner begs to enclose a copy of Notification No. 33/99-CE dated 08/07/99 as \
amended which would show that there is no bar of sanction of any amount exceeding Rs. 5

(five) Lacs by officer of the level of the petitioner. In other hands, the Notification authorizes to

sanction any amount of Refund’ Claim found eligible. (ANNEXURE-“H")

9. The petitioner also begs to refer to a case law in the matter of CCE, Dibrugarh. Vs. M/s.
Napuk T.E. & M/s. Muttrapore T. E. wherein the Hon’ble CESTAT, Eastern Zone, Kolkata
vide Order No. A-593/KOL/2006 dated 04/07/06 observed that the Assistant Commissioner
cannot deny the appl'}‘cams of their due claims and rejected the grounds of revenue. The
Commissioner, Central Excise, Dibrugarh also accepted the said CESTAT’s order with a
direction to the petitioner to dispose similar cases as per the decision of the Hon’ble Tribunal
(Copy enclosed CESTAT order dated 04/07/06 & Commissioner letter dated 22/09/06 for
ready reference).( ANNEXURE-“I” & “J”) It is pertinent to submit at this juncture that the
Joint Commissioner of Central Excise, Dibrugarh vide his letter dated 25.07.2005 (supra) has
projected the similar grounds to be considered at the time of passing order and the petitioner
after careful examination of position of law-and_on the basis of the eligibility order passed
refund sanction order{ (as aforesaid) and also without receiving any communication from the
Commissioner of Central Excise, Dibrugarh about whether or not Review Application was

being filed as per Section 35E of CEA 1944.

10. Under the aforesaid circumstances, the petitioner sanctioned the refund after observing
necessary audit formalities and after examining the position of law as the assessee cannot be
denied of their due claims.

11.The petitioner begs to submit that there are nothing on record that the petitioner acted as
unbecoming of a Government Servant rather the petitioner acted in bonafide maintaining.
absolute integrity and devotion to duties by making all facts known to the Commissi(?ég’;}\‘gf»;\

Central Excise, Dibrugarh & the Commissioner of Central Excise, Dibrugarh has not giv, @;ﬂ%%‘:\

N,
]

true & proper guideline as per the provisions of law where there are provisions in law for evieWray
of an order passed by the officer sub-ordinate to the Commissioner. 1/ '

Y

12. The petitioner also begs to request that he may be afforded the opportunity to be heard in 1. u }i
person and an independent enquiry instituted. : _ S ' "

“y
ki
o4
g,
o

PRAYER.

Under the circu@sMces, the petitioner, most humbly pray that the charges brought against
“him being base}ess, frivolous are liable to be dropped. .

Enclo: 26 Sheets.

g : I beg to remain Sir,
; ' YoursYgithfully,

- (H.RSAHA)
! ASSISTANT COMMISSIONER.

| CENTRAL EXCISE & SERVICE TAX
TINSUKIA
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GOVERNMENT OFINDIA < \
MINISTRY OF FINANCE: DEPARTMENT OF REVENUE

~..
B

DFFICE OF THE ASSISTANT COMMISSIONER
,ENTRAL EXCISE & SERVICE TAX: TINSUKIA

f\/‘\

"C.NO. 11(9)3 CONF/ACT/O6/ 10519 * Dated:-08/12/2006

To,

SRl S. P. ROy,

Under Secretary to the Govt. of Indla,
C B.E.C., Minisfty of Finance,
]Department of Revenue, Govt. of India,
J eevan Deep Building, Parliament Street,
New Delhi-110 001.

: (;THROUGH PROPER CHANNEL)

Sub:-Memorandum No. 62/2006 of dated 24/11/2006
Sir,

In acknowledging receipt of your letter F. No. C. 14011/24/2006-Ad.V
5830 of dated. 24/11/2006 received on 30/11/2006.

Relied upon documents stated to have been enclosed with Annexure III
was not received by me for which I can’t submit the defense submission.

Thanking You, )
S SRS e .
Centra, tdministrative Trisuna. Yoursgaithfully, ’\/{) [y
. | A (H.R.
' ' - ASSISTANT COMMISSIONER
" o CENTRAL EXCISE & SERVICE TAX.

' TINSUKIA PIVISION
Regd.A/D. ’

Advance copy forwarded to Sri S.P.Roy, Under Secretary to the Govt. of India,
CBEC, Ministry of Finance, Department of Revenue, Jeevan deep Building, Parliament
Street, New Delhi-110 001. ' . «/’ o

| | (LR SAHA)
&» | ASSISTANT COMMISSIONER




AR

RPN

l\J \;

£

P, oena e
in the firs™ Dro

g noeds ¢ L

Pl

TSR

Wty

et e filed withih &

_agin

Ulb‘”“q‘i///('ath FLOOR),BHANGAGARH ::

poout of -";';:’ue -m-ongmal .No. 14/Reft
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o andress of the Appellants : The

"ndla Minletry of Finance, Deptt. of Rev

GOVT. OF INDIA
/! OFFICE OF THE COMMISSIONER .
* CUSTOMS ANDCENTRAL EXCISE (APPEALS)

"/ UDYOG VIKASH BHAWAN
. GUWAHATI- 781605

)i AAP-3T7 RA/DB/2005/
Date 31.1.06

'5."..._(3\}'::';::";:_‘.';‘..,‘_ NO. 10/CE(A)/GHY/06/

f. K PI—\WAR Commissioner, Customs and Central Excise ‘(A_ppeals).

S GRaT
Oy B

aped on
he Assistant

/04-05 Dated 5. 8 05 passed byt

watmt Excise, Dibrugarh. :
ASSlstant Commussuoner Central Excise, Dibrugarh.
Act, 1944 shall lie

A ravision application under Sec. 35 'EE of the Central Excise.
Application Unit,

wm) Gend Jand may be addressed tothe under Secretary , Revision

enue, 4th floor, Jeevan Deep Building, Sansad

i“m001 in respeact of an order passed by the Commissioner (Appeals)

i Central EX0is® Act. 1944 where such orders are of the nature referred to
ct, 1944. These

'w.wism tn Sub-Section (1)of Sec. 358 of the Central Excises A
sing, rehate of duty of excise

ses of goods lostin transit o during proces
gy on excisable matenals used in the manufacture of goods exported or

stsude of India (except to Nepal and Bhutan) without payment of duty.

Sub-Section (3) of Sec.35EE ibidthe a al Government

pplication to the Centr
. e months from the date of communication of the order to the applicant
et e apphcatlon is being ﬁled\

haies 10 Ca

uported 0"
numTng of

innshalibe made in from EA-8 in duphcate and shallbe filedin themanner
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s

oo Yin 9 read with Rule 10 of Central Excise (Appeals}"Rules. 2001 in tmi'ms of

ayh-section 3 of Secti|6n 35EE of the Centr_a!_Excise Act, 1944

oo tiied by fee bj‘l Rupees TWO Hundred if the amo

o oo mapaly lovied g 0NE \akh Rupees or 1ess |

of culy and interest demanded fine or panalty lev

the application ghall be

unt of duty and interest derm&n'_c\ad

and Rupees one thousand if the mount

led is one lakh Rupees

inany other case, the appeal shall lie under section 358 of the Cenlial

Lty

Py

e sought o be appealed against is communicated.
v Tho anpealto the Appeliate Tribunal should be filed in FormEA. 3 in quadruplicate

; »,d shall be accomp; inied by 4 '(Four)‘copies; of the order appealed against (one q which. -

L sna oe certified copy) and four copies
soo) of the orrier Of the adjudicating authority.

SA ”‘M to tjhe Central Excise and Service Tax_Appe_llate Tribunal at BHmboo
vifia, 159, A.J.C.Bose Road, Kolkata 700014 within three months from the date oprwhich '

(one of which at ieast shall be urtifled

(i The app'e_al should be acqompanied by a fee of (i)

gre ount Of duty and interest demanded, fine of pena
less, (i) iy res FiVe thousand ifthe amount of duty and interest
Lop s more than| Five lakh rupees but not excee

Rupees One thoyuand if -

ity levied is Five lakh ruppes of
demanded, fine or henally
ding fifty lakh rupees;(iii) Rupgas en

mmnrisand if the arnount of duty and inte_rest demanded, fine or penalty levied is mais ihan

. manoh of the Tribunal ona Natlonalised Bank payable at

e ghali D8 attached to form of appeal.

ke Sty e
L for ractifinaio

,l‘_

ify Yk TURRES, paid through a cross Bank Draft drawn in favour of the Assisia.nt Ruiplster

Kolkata and the diimand

spiication made before Appeallate Tribunal (i) in an appeal for grant nf stay
nf mistake of any other purpose; or-(ii) for restoration of an apped| or an

& aasaiion shall be accompanied by fee of Five hundred rupees.
to the Register or an officer authorliedtto

r g appedl shall be presented in person

3 g

e

ne oot by Regis

tered post addressed to the

Registrar or such

- the Reqlsttrar, in t!he office of the Central Excise and Service Tax Appeliate Tribunal ¢r shall

authorised officer.

Culit fee stamp of Rs. 2/- in required to be affixed on memoranclum of
anpez! 2net 2.60 péise on copy of the order appealed against. -
A Attention is also invited to Rule covéjing these and other related tatters
mralned antral Excise (Appeals) Rules, 2001 and Customs, Central Excla® and
Sepvine T ApY altate Tribunal (Procedure) Rules, 1982. ' :
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iztznt Commissioner , Central Excise , Dibrugarh,

!

: _ .
- J42Y Chubwa Tea Estate | . . : ) P \'%

ragent M«:vxew Apphcatlon is directed against the Order-m-Ongmal No.
+ dated 5.8.05 passed by the Assistant Commissioner , Central Excise ,

Di;‘améarhl ' : : . .
2 vests O 4o, case in brief arc : The respondent filed a refund claim for an amount ‘ L
STRE 1 061,418 /2 for the period from 8.7.99 to 28.2.03 in terms of Notfn. No. 33/99- - ‘

3799 . The Assistant Commissioner . under his Order No.
‘)Z. /Pof//\Cu/OIIOS 06 dated 10.5.05 held that the appelldnt is eligible for
; “or Notfn, No. 33/99 -CE dated 8.7.99 as amended. Thereafter the
t Cﬂ’ umissiguer vide the impugned order sanctioned a refund of Rs.77,52,409/- .

F -w.mner in the Review Order dated 5.9.05 communicated under C.No. V(30)
DI s 11T B that the order passed by the Assistant Commissioner was not legal
i nrover and dlrc(‘lcd the Assistant Commissioner to file appeal before this forum .
T © Teawissioner is grounds of appeal submitted that the Assistant

Tommissionet °s oder is liable to be set aside on the following grounds :

e LDt /. of order dated 5.8.2005 it was observed that the Assistant
wr :qxo“er ‘m*:l in relying on tlie decisions passed by the Hon’ble Tribunal insofar as
¥ : w.jielicated that it was the case of a first claim under the notification to
of éllglblhly was also interlinked . Besides the Hon’ble Tribunal in the
XN .t_‘r industries (P) Ltd case [ 2003 (141) ELT 242 (T) | recognized the
time {imit prescnbed under 11B of the CEA , 1944 . They are also of the
Splinatiy Lg authon(y dnd not takc into account the limitation prcscnbcd

; tf;s‘lﬁ Limitaiion Act, 1963 provides for a time limit of three years from

wt o aen the right to sue accrues , cases where refund applications have been made
vop Ficer beyond a period of three years from the date of accrual of such

el lch barred . [lurther , the adjudicating authority had ignored the doctrine -

,xsuur w3 iscal statutes . The notilication under consideration provides for

makmg refund claims. Therefore it is contended that the Apex Court’s S

RS " “tements case | 2005 (181) ELT 145 ] that exemption notification’

LAR O G *4 o,x s z awn terms is squarely applicable to the matter under consideration. It

T 4 Mat in an identical case involving M/S. Napuk T.E. & M/S.

e o apptal filed by the Department against Order-in-Appeal No. .

CRRCE N “-1\’/200‘3 dated 23.2.2005 is sub-judice before the Hon’ble CESTAT.

k3 rhe case was poeted for hearing on 31.1.06 . The appellant vide his letter No. .

‘.’(2'; Si et Sehin/ ACD2005/263 dated 30.1.067intimated that the grounds of appeal
R L,mls:dered I thls regard . Copy of the appeal petition was sent to the respondent

R L rere 2t 2sked to appear for hearing on 31.1.06 . They submitted written

el s vide mur ietier dt. 24.1.06 and requested to waive their personal presence.

4, oo eeelihy gone through the case records and respondent’s written

e sslones in Iwu &f personal hearmg [ find that the Commissioner in the Review order
did po® vrail. s ppas arising out of the order which are to bé determined by this
MU Commlssxoner vide the Review.Order directed the Assistant Commissioner to
i appw‘ on e Lesle of statement of facts and grounds of appeal appended to the order.
Auvne puch groum‘.l@ of appeal determined by the Commissioner was filed with the appeal =
“'mm . Tae review application suggests that the grounds of appeal are filed by the C ~— C
watent Conumissioner ‘himself . Section 35[E(2) requires that Commissioner herself e”tra/'%&;:\."‘ .
id watersi’se the points on which basis the impugned order is held to be illegal and . TR -
e G oo saauli specify the points to be determined in appeal. The Assistant /
Compidnsioner ¢ oot form the grounds of appeal. The Review Application is liable to be

Rt e e It t : l
b ] A
.

CusW" S“‘;'
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. round alone. This view is fortified by the Hon’ble Tribunal’s decision . : :
« 2 ease of Baliarpur Industries Vs CC [ 2000 (126) ELT 965 (T)) . A

Lk

i the impugned order clearly reflects that the refund was granted to the
-. X”‘ v basis of Assistant Commissionet ‘s order No. DIV/DIB/Ref/ACD/01/05-
Wi wen 10.5.05 . It]is also recorded in the impugned order that the responderits’
LTy e sremptien. ander Notification No. 33/99-CE dated 8.7.99 as amended was
: . 5.7.99 lin the order dated 10.5.05 . It is not the case of the Assistant
oo oer that the order has been challenged before any legal forum. I also find that
e noric.ton in grounds of ‘appeal is that-the Assistant Commissioner erred in
dei.:isions}« passed by the Hon’ble Tribunat but I do not find that any such
“w eelied upon in the impugned order. “This_clearly shows that this
unds of appeal is utterly baseless. The other contention in the grounds of
i sustdinable as those are not the subject matter of the order impugned
T2 grounds raised in the Review Application are therefore baseless. '

6. ~he Review Application clearly shows that it was filed without application of
micd "he aistry in Circular under F.No. 390/164/92-JC dated 2.12.92 observed that
| o eforms Committee chaired by professor Raja J.Chelliah had observed in the C
¥inal Report that the Resources of the Department and Tribunal should not be wasted by
. : --0us 2opsals|and the Ministry desired that tendency to go in for frivolous
l appeais .2 checked . Undoubtedly filing of frivolous appeals as in present case is a
mizer v mgchivary and such tendency needs to be curbed.

"

" that the Respondent’s written submissions filed in lieu of personal
< i the matier of delay in submission of refund claim , limitation under the
i ooty 1903 -andicoptempt Tor nen-implementation of specific orders , directions

st L jgdicial and higher quasi-judicial authorities none of which is the

o cier of the pht appeal. I therefore hold that these submissions are not at all

1 .
reinvan:s o D e r hsRse

. e eeorded ebove T ouphold the impugned order and reject the
. . N § —————y

Raview ~pplicaiion,

o

——
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( AK.PAWAR)
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Circular No.857/15/2007/CX
0.268/24/2006-CX-8

SN .
‘ op/ Government of India 4 , 2
y Txo N Ministry of Finance A QXW .
) Department of Revenue
[~ Central Board of Excise & Customs
) New Delhi dated the November 2, 2007

o

|
|

o el

% ) ;
To SO W N
The CHisf Commiggioners of Central Excis (All)

The Commissionéts of Central Excise (All) ‘
The Dirgctor Generals of Custom and Central Excise (All) . . C

_ Sub.: Procedure relating to sanction and pre-audit of refund/ rebate claims- regarding.
. | . ,
| am directed to’ invite yolhr attention to Board's circular No. 809/6/2005-CX dated 01.03.2005, wherein the
procedure relating to sanction and pre-audit of refund/rebate claims has been prescribed. It has been brought
to the notice of the Board that various. court judgments have held that the procedure of pre-audit before
sanction of refund amounts to interference with the quasi-judicial function of the refund sanctioning authority.

Refererices have also beén received from the field formations in this regard.

2. The matter has been e‘xamined. Pre-audit of refund and rebate claims serves the twin. purpose of ensuring
uniformity in procedure and enables effective monitoring of sanction of refund/rebate claims.. Therefore, this
procedure cannot be dispensed with. However, in view of the observations of the Hon'ble Courts, it has been
decided that pre-audit of all refund/rebate claims will be conducted by the Assistant/Deputy Commissioner

(Audit), in the Commissionerate Headquarters Office. Thereafter, the Divisional Assistant/Deputy.

Commissioner will pass ]an order-in-original in respect of the claim. Accordingly, the present system of pre--
~audit of claims b Commissioner would henceforth be dispensed with. However, the orders-in-oniginal passed

u
in this regard shall be sUb, jected fo review by the Commissioner. _

3. The relevant portions of circular No. 809/06/2005-CX dated 01.03.2005 stand amended as discussed
- above. ' ' ~ :

4. The field formations may be suitably informed.
5. Hindi version will follow.
Yours faithfully,

(Rahul Nangare) o C
Under Sacretary to the. Government of India

Site'ig maintdined urider supervision of Directorate Gencral of Systems and Data Managemaent, Hotel *
' : . . samrat, Chanakyapuri, New Dethi '

Home >>

i altaia edt viewed with Intemet Explorer 5.0 and abave with 1024 X 768 pixels resolution

C.No. V(8)01/Tech /Commt/Dib/05 / 10 g L[.D Al Dated:23.11.07 —
Copy forwarded for information and neci;s!ark!yﬁion to the DeputY/Assistant Commissioner,

Central Excise Division, Dibrugarh/Digboi/Tin ja/Jorhat/Tezpur, ~Assistant ‘Commissioner (AE

S 2 .

S Central Exciéfé’fli‘f’@fr‘s;fpibrgggrh.
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GOVT OF INDIA
OF THE COMMISSIONER OF CENTRAL EXCISE

DIBRUGARH
‘Milan Nagar ‘F’ Lane, P.O. C.R. Building, Dibrugarh- 786 002

| T Phone ‘No.2314079/61/82 & FAX'No. 0373-2314031
, E-mail cmmdbr@aanchamet in
SN W SPEED OST : . .
-‘ CNo.V(30)77/Appeals/05/ ylg(,r-[go " Dated :- 2,;2//6} ) U]

To., . _ . . / '

| : ;
’Ihc Depuiy / Assnstant Commissioner, -
Ceon Jw/’ Cat LA

I m{u( Mitin
: ' * Subject: - CESTAT’s Order No. A,-593/KOL/2006 dated 04/07/2006 in the matter
(. i sy .of CCE, Dibrugarh — \{Wl}ﬁ/s Napuk Tea Estate & M/s Muttrapore Tea
L . lEstate Clr. 1}
} . Please refer ta the Hon’ble! (‘:ESTATD”S Ofdér No. A-593/KOL/2006 dated
’ - 04/07/2006 in the mattar of; Commlsswner of {Central: Echse Dibrugarh — Vs — M/s

Napuk Tea Estate and M/s Muttraporg Teaﬁ Estatg The said Order dated 04/07/2006
p'\‘;seq by the Hon’ble et nbuna,l has sxpcex ¢ ?pemed by the Commxssxoncr of Central
: Lxcxsc Dxbrugarh You fAre, thbgc are qmctcd pfmxt_m& neccssary action for disposal of
3 Amilar cases moludmg pemfmg \3 un 'mzlmc witl he dcclslon of the Hon'ble T nmmal
3 .4..‘,urﬂ}aw ’ e ST
BT RN nﬁ‘?/ . ;
g i }, AW Y LT oL
: - I W ')_V° >
'F s Gwowete 0 (N.PATHAK)
[ X ' - JOINT COMMISSIONER -
. E OEAE Lo T ek e et P\}\
ST e St SITUPE G I R L ‘ ‘ra %
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CENTRAL EXCISE C@MM!SSHGNERATE MBRUGARH
Lantaé F, West M:Ian Nagar, Dibrugarh-786003, Assam '

6 Ph..0373-2315258, Fax : 0373-231 9263, E-mail : commdbr@sancharnatin

S [ H

File No. Hé39)9/Audit/I\/ﬁsc/Dib'/05/'?}l 3)y~I7  Date- 23.11.2006
m 2

'___Asslstant / Deputy COmmxss1ener : ‘
, ’m‘%&ﬁﬁn—-— Division : : /{ﬁ

To,>

Central Excise, .
TWUKM, 5. : \

Subject:- Procedure relating to sanction, pre-audit/post audit and
review of Refunds under Notlficatxon Nos. 32/99 C.E. and 33/99 C.E.
both dated 08.07.1999, reg.

Pleasé refer to letter 00000 dated 000 of the Commissionerate circulating the Adl.
‘Commxssxon’er C.C. Office’s letter dated 11.07.2006 regardmg the procedure relating to
sanction and pre-audit/post audit of refund claims arising out of Notlﬁcatxon Nos. 32/99
CE and 33/99 C.E. Para 4 of these instructions. reads as under — :

Account current and self credit in the Account Current.should be pre-audited
compulsonly if the amount involved is more tlian Rs. 5 lakhs. In order to keep up
the time hmlt, all such refunds should be sanctioned on provisional basis and the
claims should be referred to the Audit Department for pre-audit. The pre-audit
f _ should be co’mpleted within 45 days.”

/ “All Refund claims sanctioned to these units against duty paid through

Other 1nstructlons given therein; are also regarding pre-audlf and- post-audit of

 these refund. ¢laims. These instructicns have no where referred to issue of the refund

cheques to the claimants. From above instructions, it was clear that as the pre-audit has to

be completed w1thm 45 days, refund cheques can not be held up for such time. It will

defeat the very purpose of the instructions issued. As there were no instructions regarding

issue of refund cheques, the matter was taken up with the Chief Commissioner’s Office
I\ - for clarlﬁcatu;n : :

“This practlce to issue provisional order for pre-audit created problems at Audit

stage. Almost in all cases, Divisions started to issue Provisional Refund Orders stating

I _ that it was as jper Chief Commissioner’s Office instructions dated 11.07.06. There-is no
| provision to issue as well as to do pre-audit of prov1sxonal Refund Orders. Refund can be
sanctioned prov1sxonally and refund cheque can be given to the*party but the Refund

N7
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'

iy’ -,-pdmas to be issued only after verification of all the required documents and such order,

" can not be provisional. T;hése provisional Refund Orders issued by the Divisions in the
past cannot be reviewed till these claims are finalized and final orders are issued to that
effect. }

} To overcome these problems, following. instructions ( as aiready issued by the
Commissioner, Central E%t"cise, Shillong vide Office Order No. 01/05 dated 25.10.05
and forwarded by the Chief Commissioner’s Office for guidelines ) are issued to-
Divisions / Audit Section of the Headquarter. - ' -

(i)The .refu‘nd as claimed by the assesses would be passed and cheque
issued before 15™ of the month after checking arithmetically and checking
availability of CENVAT. -

(ii) The detailed order both on merit and quantum would be prepared
in the file and the filé would be sent to the Hqrs.. For pre-audit before 20™ after
issuing cheque. \

(iii) The élaim. would be pre-audited and approved by the
Commissioner and file returned by st of next month if order issued is found to be
acceptable. : A

(iv) The refund-order would be issued as per observation in pre—audit
before 15" of next month. Wherever personal hearing is required, the same should

also be accorded to meet the ends of justice.

No Provisional Refﬂnd Order will be issued for pre-audit. The Board’s Circular

No. 354.08/98-’1'RU dated
Refund Order. Para 7 of
verification of the

claim

09.07.1998 also does not ‘provide for issue of a Provisional
these instructions provides that “If there is any delay in
“for refund - of PLA duty, the Assistant

Commissioner/Deputy Commissioner may allow the refund for that month on

provisional basis”and th
refund of the subsequent
the refund claims.” The in
provisionally.

In view of the abov
Commissionerate is not as
is as given above instructi
Excise, Shillong. The Divis

claims after issue of refund

cheques can be issued to
scrutiny/verification/ptoces
claims. :

éreaftgr adjustment, if necessary, may be made in the
month. This is to ensure that there is no delay in sanction
structions no where provides that a refund order can be issued
!

t
e. the practice of issuing Refund Orders Provisionally in this
per the existing instructions/guidelines. The correct procedure
ons (i) to (iv), and as- issued by the Commissioner, Central
ions should send the refund files to Hqr. for audit of Refund
'cheques. The Refund can be sanctioned provisionally and
the units, but the refund orders have to be issued after

i
i

i}ng of all the relevant documents and pre-audits of these : 3
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j T From the instructions issued by the Board and the Chief Commissioner and

Commissioner, Central Excise, ‘Shillong, it is observed that these instructions are
i applicable in cases where t‘he units availing refunds under Notifications 32/99 and 33/99,
' on monthly basis and for ﬂ{e duty paid in PLA for that month. These are not applicable
where the refunds are of previous periods ( in most cases more than 2 or 3 years old) and
shere are no current/subsequent refunds from where their erroneous refunds can be
adjusted, if not passed in the pre-audit. Hence these instructions are not applicable in
cases where the units have filed refund claims after number of years, mostly in T.E.
%ases. In such cases, Refund Chieques should be issued only after Refund Order is passed
in pre-audit (as per monetary limit). ' ,

It is also observed|that Divisions are clubbing refunds of different months in a
single order just to make it above Rs.5 lakh. All the Divisions are directed to process the
refund claims of an unit month wise or claim wise as filed by the unit, and not to club
these simply to make a single claim of higher amount. The Divisions are also directed to
send their refund files in original (along with all the relevant papers on which basis the
Refund Order is prepared) to- Hgr. for audit and not simply Refund Order of a single
page. Divisions should n_otl».pass any Refund Order provisionally. The order has to be.
final. The Refund cheque i;:’;lm be issued without Refund Order against an undertaking as
being done presently, and after issue of the refund cheque, the refund file containing
Refund Order and all the relied upon documents should be sent to Audit for pre-audit of
the Refund Order. Audit Section of the Hqr. will -adhere to the time limit fixed by the
Chief Commissioner for audit of these cases. :

All the Divisions are directed to follow the above instructions on the above lines
to - streamline the procedure relating to sanction, pre-audit/post audit and review of
Refunds claims under Notifications 32/99 and 33/99. If there is any problem in
implementation of these inStructions, it should be brought to the notice of the undersigned

~ or the Commissioner inimediately. All the provisional / pending cases should be finalized
on the basis of above instructions. :

i
L. A .
with the concurrence of the Commissioner.

| W;,-o[

(Nagesh Pathak)
Joint Commissioner of Central Excise
Dibrugarh

It is issued
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IN THE CENTRAL ADMINISTRATIVE TRIBUNAL
GUWAHATI BENCH: GUWAHATI

. . In the matter of:-

e 3«; P v e T
)VZq V‘JT&("IEW

1& 79 DEC 2009 ix

O.A.No. 122 of 2007.

5 Shri Himangshu Ranjan Saha.

‘ -Versus-
Guwnh At Bonct
P 1{@; '{?' :'J{p, 54 Union of India and Others.
~-And-
In the matter of:-

An Additional rejoinder submitted by the
applicant.

The applicant above named most humbly and respectfully begs to state as under;-

1. That your applicant has preferred a Misc. petition no. 92/2008 praying for a
direction upon the respondents for production of following records at the

. time of hearing of the original application.

(i)  Relevant records pertaining to refund claim/eligibility order
dated 16.05.2005 passed in favour of M/S Kakajan T.E.
(i)  Relevant records pertaining to eligibility order dated

W},@-b* A 10.05.2005 passed by the applicant in favour of M/S Chabwa
BT AT TE.
P : 2 (i) The investigation report of the C.BI, if any, submitted
O
%4 22" 1 | therefore, before the departmental authority on the allegation,

which is the subject matter of the impugned memorandum of

charge sheet dated 22/25.09.2006.

2. That however, the respondents by filing a counter reply denying
production of the aforesaid records without assigning any valid ground.

The respondents in their reply it is alleged that the records prayed for

phianpths

"2 cant
.M/QGIA/VC

g /8'/2—'04?/{/'\

L. duto.

_Filed vﬁ:g
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production before the Ld. Tribunal are not relevant with _@hé‘_ i_r_l_si:ént_ 4

proceeding. In other words the contention of the respondents that there is
no reference of these documents in the memorandum of charge sheet, as
such they are not duty bound to produce before the Learned Tribunal. The
decision of the respondents is not to produce the record before Ld. Tribunal
is highly arbitrary and deliberate and as such the said decision is also
prejudicial to the interest of the applicant. Moreover, the relevancy of the
documents are explained hereunder for perusal of the Ld. Tribunal. These
documents/records prayed for production by the applicant are very much
relevant for proper adjudication of the case of the applicant.

So far documents/records pertaining to eligibility order dated
16.05.2005 and 10.05.2005 refund order dated 03.11.2005 and 05.08.2008
passed in favour of M/S Kakajan Tea Estate M/S Chabwa Tea Estate
respectively prayed for production before the Ld. Tribunal in order to
establish the fact that both the eligibility order/refund order have been
passed in the same manner and within fthe period of limitation and the
nature/refund order are exactly similar in nature and refund order have
been passed under the same Notification No. 33/99-CE dated 08.07.1999.
But the authority deliberately found fault with the applicant with regards
to passing the refund order in favour of M/S Chabwa Tea Estate. But
surprisingly, the same Commissioner, Dibrugarh Smti. Eva
M.R.Hynewiate, did not find any fault with the refund claim or eligibility
order dated 16.05.2005 and refund order dated 03.11.2005 passed exactly in
the same manner in favour of M/S Kakajan Tea Estate by the eputy

Commissioner, Central Excise, Jorhat.

That itis pertinent to mention here that the Commissioner, Dibrugarh Smti.
Eva. M.R. Hynewiata, approved the eligibility order and refund claim order
dated 16.05.2005 and 03.11.2005 passed in favour of M/S Kakajan Tea
Estate as such initiation of disciplinary proceedings against the applicant on
the similar facts and circumstances, more so there is no infirmity in the
order of refund claim passed by the applicant on 05.08.2005 as such record
pertaining to the refund claim dated 03.11.2005 is very much relevant for
the Hon'ble Tribunal for proper adjudication of the case of the applicant.

W@ 2 Loko,
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The objection of the respondent that there is no reference of the -
refund order dated 03.11.2005 in the instant proceedings is not sustainable

in the eye of law.

That it is stated that at the instance of the respondent, more particularly at
the instance of the Commissioner, Central ﬁméién Dibrugarh, Assam, the
CBI, Guwahati carried out an investigation on the instant refund order
which would be evident from the letter bearing no. 214 (A) 2006-GWH /828
dated 09.02.2007 addressed by CBI, ACB, Guwahati Branch against tﬁe
applicant in respect of refund order passed in favour of M/S Chabwa Tea
Estate, Dibrugarh for Rs. 77,52,409/- for the period 08.07.99 to 28.02.2003
out of the total refund claim of Rs. 1, 10. 61,418/- under Notification No.
33/99-CE dated 08.07.1999 which was addressed to the Senior manager,
M/S Chabwa Tea Estate, Dibrugarh, Assam. Therefore it is quite clear from
the letter dated 09.02.2007 of CBI, ACB, Guwahati that an investigation has
been carried out on the alleged fraudulent refund. Therefore relevant
records pertaining to CBI investigation is necessary for perusal of the Ld.
Tribunal for purpose for adjudication of the case of the applicant.

In the circumstances stated above, finding of the CBI investigation
has got a bearing upon the instant proceedings. As such investigation
report carried out by CBI is very much relevant and perusal of the same is
very much necessary for the purpose of adjudication of the case of the

applicant.

Copy of the eligibility order dated 10.05.2005, refund order dated
05.08.2005, CBI letter dated 09.02.2007, letter dated 30.06.2009, refund
order dated 03.11.2005 and 20.04.2005 are enclosed as Annexure- A,
B, C, D, E and F respectively

That it is stated that the present applicant passed sanction of refund order
on 05.08.2005, after declared eligibility on 10.05.2005 in respect of M/S
Chabwa Tea Estate, Dibrugarh, whereas similar declaration of eligibility
and sanction of refund order during the relevant period has been passed by
the Jorhat Division office as well as Digboi Division Office. The details of

thé orders are furnished hereunder for perusal of the Hon’ble Tribunal.

%wafz Aeteo
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1. Sanction of Refund by the applicant on 05/08/2005 after allowing
eligibility on 10/05/2005.,
M/s Chabwa Tea Estate, Dibrugarh Rs. 77, 52,409.00 Pre-Audit

2, Refund Sanction by Divisional officer, Jorhat on 03/11/2005 after allowed
eligibility on 16/05/2009 to M/s Kakajan Tea Estate for Rs. 1,18,86,282.00.

(without Pre-Audit)
M/ s Suntiuk Tea Estate for Rs. 11,66,441.00 Order No. 13 dt
20.04.2005 (without pre-audit)
3. Refund sanction by Divisional officer, Digboi as follows: (All cases Pre-
Audit.)
S1L.No | Name of the | Date of | Amount Sl No. in the
Assessee/ factory Sanction list submitted
by the letter
dtd. 30.06.2009
a) M/S Classic Tea Co. Pvt. | 04/03/2003 Rs. 6,27,155.00 01
Ltd. Rupaisiding
b) M/s Aurora Packers (P)|07/01/2004 Rs. 12,59,682.00 02
Ltd, Doomdooma
C) | M/s MKB (Asia)Pvt. Ltd, | 02/01/2003 Rs. 31,88,692.0 07
Doomdooma
d) | M/s Bogapani Tea Estate | 23/03/2005 Rs. 31,54,904.00 65
Digboi
€) | M/s Greenfield Tes Co.|29/09/2004 Rs. 13,70,889.00 70
Digboi
f) M/s Lekhapani Tea Co, | 29.09.2004 Rs. 16,70,909.00 71
Lekhapani
g |M/s Hamukjan Tea | 21.04.2004 Rs. 9,05,947.00 73
| Co.Ledo
h) |M/s Koomsong Tea | 09.10.2006 Rs. 31,54,904.00
Estate, Doomdooma

The contention of the applicant also evident from the letter no.
CNO.V(16)24RTI  ACT/CE/DIG/2006/1943 dated 30.06.2009, letter no.
C.No.V(18)112/ ACJ/REF/2004/4083 dated 03.11.2005, letter no.
C.NO.V(18)28/ ACJ/REF/MISC/2004/1611-13 dated 20.04.2005.

That it is stated that it is relevant to mention here that all the orders
declaring eligibility and sanction of refund orders have been passed during
the relevant point of time exactly on the same manner, following the similar
guidelines, norms, rules etc. issued by the authority on the subject from
time to time. But surprisingly no objection has been raised by the then

Commissioner in respect of sanction of refund order passed in other

it 2
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on 05.08.2005 passed by the applicant. As such the apphcant is meted out
with hostile discrimination in the matter of initiation of the instant
disciplinary proceeding with a malafide intention to spoil the service career
of the present applicant.

It is pertinent to mention here that due to initiation of alleged
disciplinary proceeding the case of the applicant has not been favorably
considered in the cadre of Dy. Commissioner and the findings of DPC is

kept under sealed cover.

That it is stated that as there was no clear instruction/guidelines from the
Commissioner, Central Excise, Dibrugarh in respect of Refund under
Notification No. 32/99-CE & 33/99-CE both dated 08/07/1999, Boards
circular no. 354/B8/90/TRU (part-1T) dt. 06/09/1999, clearly mentioned that
these cases are not covered under Section 11B of Central Excise act 1944.
(Circular Enclosed)

The refund was sanctioned after completion of necessary formalities
like Personal Hearing etc as per Central Board of Excise & Customs
guidelines and as a Quasi-Judicial authority under Section 33 of Central
Excise Act 1944.

If any objection against the Quasi - Judicial Order of a sub-ordinate
officer, Commissioner can exercise his/her power under Sec. 35 E of C E
Act 1944, to file appeal before the Appellate authority. Commissioner can’t
stop the order of his Sub-ordinate officer without valid & proper ground. In
this Case only on whimsical ground by pointing out all non related matter,
Joint Commissioner has tried to stop the refund. However, the said Jt.
Commissioner his vide letter C.No V (14)19/PRE-AUDIT/DIB/2005/8670
dt. 25/07/2005, in the last Para ordered to pass an order on merit keeping
the principle of natural justice. As I have already allowed the eligibility
after granting natural justice to the party sanctioned the refund accordingly
on merit as instructed.

The applicant has adjudicated the case on 10/05/2005 a week before
the eligibility passed by the Deputy Commissioner, Jorhat. The Deputy
Commissioner, Jorhat also not applied for pre-Audit before sanctioned the
Refund of Rs. 1,18,86,282.00. He simply wrote a letter to the Commissioner
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for some clarification regarding sanction of refund, but Corr)lmis.sialier,b&
reply to the clarification, the same Joint Commissioner on behalf of the
Commissioner vide his letter C.No. V(30)79/Appeals/05/20530 Dt.
27.09.2005 allowed the Jorhat office to sanction the refund with out pre-
audit clearance of the amount of Rs. 1, 18, 86,282.00.If pre-audit was at all
required for the amount above Rs. 5 lakhs cases, how the Commissioner
allowed Jorhat office i.e. there was not require for pre-audit.

The main point is how the same Commissioner and the same Joint
Commissioner, made several queries again & again, but in the same nature
case of Refund under same Notification under same type of refund case
how the same officer allowed without any query.

However, subsequently the Commissioner, Central Excise,
Dibrugarh filed an appeal before the Commissioner (Appeals), Central
Excise, Guwahati, wherein favourable judgment has been passed in favour
of the applicant vide its order dt. 31/01/2206 rejecting the appeal.

In the same nature of case, Hon'ble Central Excise and Service Tax
" Appellate Tribunal (in short CESTAT), Kolkata, has also rejected the appeal
filed by the Commissioner, Central Excise, Dibrugarh regarding limitation
etc vide their order No. A-593/KOL/2006 dt. 04/07/2006 in the matter of
Commissioner Central Excise -Vs- M/s Napuk T.E & M/s Muttrapore T.E
which was accepted by the Commissioner, Dibrugarh with direction to
initiate necessary action for disposal of similar case including pending
refund cases in time with the decision of the Hon'ble Tribunal (CESTAT),
Kolkata vide its letter no. C, NoV (30)77/ Appeals/05/8156-60 dt.
22/09/2006. (Copy Enclosed in the original application as Annexure-G)

In the circumstances as stated above the original application

deserves to be allowed with costs
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VERIFICATION b Gt e

I, Shri Himangshu Ranjan Saha, son of Late Hem Ranjan Saha, aged about
58 years, working as Assistant Commissioner, Central Excise, Guwahati,
- applicant in the instant Application, do hereby verify that the statements
made in Paragraph 1, 2, 3 and 7 are true to my knowledge and those made
in Paragraph 4 and 5 are derived from the records and I have not

suppressed any material fact.

And Isign this verification on this the | Zlfb day of December
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Lo OFFICE OF THE ASSISTANT OM I
DI BRUGARH: R

der:No. DiamwmmACD/: 01 qoo.sma~

SUB: Eligibility claim submitted by M/s Chubwa T.E. PO, Chabua

Y terms of notification no. 33/99CE'dt 8. 7 99 covering the period rrom : \ 9
", 08. 7.1999 Ww28.2. 2003 '

 GOVT OF INDIA 4
OMMISSIONER ! GL«I‘H’RAL EXCISE l

m; 10.05.2005

. !
i , : '

-Reg

|J - -I‘.‘"‘ ‘

-M/B Chllbwé Tea Estatc (Tata Tea Luxutcd), P.O.Chabua ,Dist. Dxbxugarh holdmg Central Excise.
tion No: AABCTOGOZI\-XM-OOS (hercin aftor called as the said applicant) an unit rogisterod with
Excxsc dcpartment to manufacturc ‘tca. including tcawastc' falling under Central Excisc Tariff

sading No. 0902. 00 of the Ccmral Excise Tarit} 1985.

The said apphcam submitted ¢laim of

ohg;bxhty in terms of nouhonuon No 33/99CE du. 8.7. 99 .

coer _“gdthc ponod from-08.7.1999 to 28.2, %OO%Ia\np‘ o‘ep}g ion on the amount of the Central Excise: duty

: v_:te Thc' above’ facts have boen acce
ind Commissioncr (Appcals).”

uestinglhim to offer: his comments and to contirm the position of the said
SPAPL #!Ilélﬂ‘. 1&2‘ Il.d)plsihbxruttcxi 3119
-l ",,,mﬁmw 02, 2005'
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) " the: Reogistered. Chanmd;Engnecr 8 ovolution report dated 25.6.2004 subxgh
i "\v..=-.-.sflettor dated 18 10 2004 along their claim papors and roport dated 21, 1‘2."2!
‘ $:it wasinotice ass08800.purchased throo Nos of CTC and three Nos CEM,
ified:thoir withering troughs to-incréase their installed capacity during the period Docember 1919
On perusal-of:both tlie: report- dated: 25.6.04 and 21.12.2004 and 05. 5 2005 of the Chart
1soction wiso capacity evolution reveals as follows ( taking 300 workmg days ) i ‘

Post expansi

-

Pi'evéxptinsldn capacity as.on 24. 121997

capacity: - '
Withering; Section- 42 Nos- troughs _ B * 46Nos troughs.
25'22nos,,100x7 , : 22 nos100x 7
lUnps 85ix 6.5 - ' 12 nos 85 x6.5
 2flos 80X6.5 - ' : 2nos: ‘80 x6.5
Snnos 72 6.5 ‘ 8nos 72 x6.5

Cnpaclty -33,93, 588 kg /annum - ' . Capacity- 39,52,872 kg /annum

'!‘mughl were further nudlﬂod & reduced to 31 Nos & capooity 4971912 kglmm
lung sectlon Rolling sectlon .
L. ‘.

43,29,600 kg/ anum { i
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' ' oo _ o ' Capacuy 23,23, 200 kg/ anum |
L total capacmzw 200+ 411840 1|
SENEEE = 27,35,0 40 ky/ unnum | Y
,, ~ | ;. o
pol rlad bR A T M}(H Vi ' S I
lnventionsl dryer 3 mos 40 kg/he™ i A
'\ﬂ?ﬂRurnde"f 2106-300 kg /hr - . nochangc b ’

FE- dryer '1.no- 450 kg /hr-

| ¥
. ?\T«:s i & sitaclinies 700y Ay
v 33 .

e A e “ LA 'MW utnm ‘Il’ /ll T} th%gammﬁhwu‘\ l\
dllrk‘\”’ v.-"" I r,uquH‘P HE hlnll!l | Por \h)'l N ‘)
o fon N [1
‘,.; Wval o T e s Lo b
: Kbt sy oo 4 :
!(;H;I;“li“j‘““h .n o 214 2t ':-r.ll'.l-u.ll‘.' X . : ., !:] |.:l Rl it . .- '1 .
b \ ‘ - A LU R ;
’ £ B I 1
oo : (. ) 1 - |




~Limiting capagity .of 4Nos CTC machine

. . ,“;,,__..\TM"""T
SRR ey (S AR
— — m"%;%m nep TYROUIG
H X 200 BERLACLIA o - !
— 1() oy T o R

b g9 DEC WO

Guwahati B2 rgh
7 - oty |

before expansion Maw-iﬁ’ﬁ'l',‘l()"ﬁﬂé—/‘;ﬁ&xn,whiqh is

ion in this instant casc.

tallod capacity bafore. oxpans

uéﬁon;gﬂer,eipan,sion 18 27,35,040 kg/anum, an increasec of 38%
power load was added during the expansion period as found and

iting;capacity of formenting
a8

Range Supermtondom was asked to submit

_ beon expansion in the factory during the period Jan

his verification report on the basis of
onts. In his vorification report: dated 12.01.2005 and 09.5.2005 the R.O. informed that,

uary 1998 to March 1999 . Tho RO

und plag, the roport of the Chartered Engincer and found to be tallied

lcs‘has verified the gro .
oteiregarding: tho rocuremont offy

\dertakiitg ' the expansion work

. "““ f';i:',', :" Qﬁ?{ P o ST
-7.1999-which'was

9 gl 1 appeaey 1 Gl i,

2072002106 da
melisiidneriof Clential
lification N6 '32°%°33)

RGOS Al ot Lisad
ubstatitialiepindlon'of irutallod
ttwent! “THotrofard. inurbask

onivin 16
“Tha Chartsead §
uyjps eVoliing

oimachineries: Ho also rentioned that: the said 83808800
and submitted post oxpansion
i-1 were regularly submitted by the. said
e prdpeily*at the Range . Certificate ‘froi i
liiom the'¥aid cenifioute it was: Confifrgd: that
verificd during the coursc of site verification with

3
)
i

bl L Pren e S e

05, 312002 {sstieditHtongh: TraderNotios No:Ros/02
B @ifs; ong elarifiod thel intetprotation of ‘substantial
99CE. It'has boon clarified that : -

s dde G e o

ov.d;JA.A . hl.,m-.h“lu.r‘.l\..n

ci :Hﬁéiiy‘ may ovmay’ ot moan cXpansion’vf. plantsiiiall

lall ‘ootion’ 'by'-25% ' is' -not required - for tho' -oligibility of
l.'8_.’7‘.99("°‘ by gty

etind'oF Notf. No3B/99CE g

P e Chattdred: Enlfoer' evoliition:

fughibedtion) Ih the T 'ﬁ"oétgbn' :Wﬂeﬁa |
& nstall i apabityhof th:kaid: omtidan
BAANG ivd hbwi 4. ek

% ”" -‘ ,,v' - o : y }lhi‘}x,dlpdlﬁ

k 4 ﬁ-.;L.Ji‘t:l;'l;‘h;;:".‘,&,‘l(
tfaekines weas obip

Finbiifiation’

reportit is noticod that the unit-carried’ out oxpansion in
hitlngCapacity' was 19, 71,200 kg por annum, which wds
idaht beford expansion.  This seotion -wasi"b‘xp_aihd_ed{'«‘by
f'But it e fohhenting ‘section" duting/théowt
( dithtée: CEVf sWere inistalled whickiefFecf : (thelr
TUABACTHICOF this CFMscetion have! bett! assossodansiho
Sialalbiilated: (6 about: motwihin 3846ithah helinjsiad
&GV S oy e Wakege 0 atilicate ftve the
e myd Yom e i Cathiti sl s ankinied g

it“appdars thiat  therd Is no provision i the ‘notification that ifiiy

Ll 6051kt Gl
10 similar situations as
“ii-appeals de¢iddd by M it
gttt utite sndel e
peabivn M A 83 1g0E!
E(AYGHY/2004
T2/OR(AYGERY 2604

in the case o
.»,!Ll’(u‘-"-v mn ﬁé:rh"x..\:s i o

1. OIANo. 11/C
el gy g
Gl o .‘—"""w‘lwmmnhﬂimmm

aulomatically furfeits the claim for exemplion under

fthe said applicant the Department has already accepted
Appeals)Conttal: Excise Guwahati.Sonto of Hhie

béﬁonmf.ﬂﬂlei(mr WAL e, naaituntia

EOW e o Gl

DT. 26.2.2004 in the casc of Namroop T.E.
dti’26.2:2004 in the tase of ‘Achabamy TR gfid! baivw a3 oe

WITHR AW AT M. 01 T 2004 the Fille DEAATG M T - iab e o i

ot in 0gug At - Nppipee
. TE

(o)

R AR

l!“‘ftl;ﬁg]'h UV D TR
i&“gfhhfd TR
BHSEN vy, by oo SN
' i!‘}‘gﬁ\y'i:lx.‘tut’t‘«.a»ri"H;'w»:' RN g
.-ﬁlmlﬂil‘!lg:("Fl{l’.it‘i-ili'}‘ b TR s
'Wﬂl‘immi‘.‘,sLf-.ﬂ”.!-.l..lfl[-") T Dk apnle Ly
i}?ﬁlljd}fmimﬂ' GRPLAEN Vi g Sl
b ek .

]

R009 db 207 2009 v the Caac 0,9

'
o | i '.(‘rl II T
Cont b x ;
ARV I O v
2 ';it ll v iy i (Y
frovsioy 0
\ :"\':."- l Y



— /'W"f—t 1—
. :
the above the first  two appoal cases are sister units of the said applicant of Tata Tea -

mits case on OIA No 11CE(AYGHY/2004 of M/s Namroop T.E. it has been held that ifthe
stantive. condition of the Notfn, Is fulfilled oxemption under Notf. Can not be denicd for procedural

. Jihaye:also perused the copy of OIA. 04/CE(AYGHY/2005 dt. 25.01.2005 in respect of toa units
Vi1 Duklix'lgia T.E., Borholla T.E.-and Suntok T.E;, passed by the Commiissioner (Appeal) Central -
é(éyw.ahq'd as submittod by.the said:applicant.during the courso of personal hearing as similar case
support of their claim. The said OIA ‘have béen accepted by the Department as.mentioned in the
(9ftho Order datod 8.4.2005 passod by tho Assistant Commissioner Central Excise,Jorhat submitted -
¢:8aid applicant during the personal hearing on 20.4.2005.In all the above cited cases basic condition
faligibility for oxemption in terms of Notf, No: 33/99CE dr. 8.7.99 is the unit should undertake
tantial expansion by incroasing installod capacity by not loss that 25% on or after 24.12.1997 in casc

it has been clarified that the provision of Scc 11D shall not attract here in Notf.. No.
-7.99 and the question of time bar cannot bo applied in this caso of latc submission of cases
ibid.Tho sanctioning - aisthority has to decide and analyze on the basis of the submission of
4 to- confirm "whctllwr' or.not thero “have boen expansion or not by 25% on or after

TCmi b wgne M e el anae e o I N e s
it e Uper the ‘ Chartéred: Engitivet"s | Roportdated :25.06:2004: and  21.12.2004 kind! tho'! Radige
bonddntls Verification report datsd12:01:2005/and 09,5.2005 thete have boen expansion dirthsluaid
fon.or after; 24.12.97 by 23% or.more than the initial installod capacity by installation/modification of

1achincrics «('38%in this instant.casc) Duringithc coursc of spot verification undertaken form this cnd on
22b05,re'voalltho‘\t&lgow fanta:atidileads ththe conclusion that there have beon increase jn installed
5 ' co ‘machinéeies onlor after 24!12:1997 and thereby the iunit SUIfIl
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Al T 0R.741999:t0 28:2. 2003 hah Jgnt grourid, €7 the said 'unit his chdor gane expankion-on-oriifter
310,97 Aftct Careful scrutinyfofall thodocurtients; potfaltiing tol benefii of refiind submission bivthy ssiid
¥ppllosy! have-overy: reason'to;bolieve thatithe contontion towards the - bonafit ‘of refund' it teringof

*. . iavail tht bstiefit of-exeinption intermsiof ibid wio.£208.7.99 to February 2003 oo v v ani
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Rt In vicw, of the above discussion and findings I hercby held that the said applicant is cligiblc to got
.. Jthio benéfit iof ‘exganpliavin tormst of “Notifioatiotr No 33/99CE" dt. 8.7.99, for " thé* pofiod “from
"*%memmmfm@: issuod providiondly ad GBI 10 ottcoms of finitization of - pro-dudit/as idlithé
! Wdule wiselblairhs kitbhiilted: in one covaringiletier (though mohut Wise claims shown' separitoly)s- tivtr .’
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C.No.V(18) 09 /REF/ACD/2004/ Dt.

Copy to Mis Chubwa LK. P.0). Chabua , Dibrugarh, Assam 786012 for information.

(u.:é/uu)-

ASSISTANT COMMISSIONER
CENTRAL EXCISE:: DIBRUGARH

|
. ' Co , Pa \ -~ |
C.No.V(18)09/REF/ACD/2004/ \ﬁ_”ﬂ/m pr ) \-‘3 to S E
Copy|for lhformatloh to the :- _
1. Commissioner Central Excise,Dibrugarh

2. Jolnt Commissioner (Audit),Central Excise Dibrugarh, ( along with documents)

3. u‘pcrintcndcnt,(fcntraj Excise¢ ‘lerugqrh Range - I
/l@ﬂm Al '

d section &entraﬂ‘Exclse, Dibrugarh for information,
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Registrati

registered with the Central Excise Depariment 1o manufacture
falling under Central Excise Tarifr sub-hcading N0.0902.00 of the Central Excise Tarifl

‘OFFICE OF THEASSISTANT COMMISSIONEROJ CENTRAL EXCISE

..//50',g3,. AW\?ML 7@

_DIERUGARII DIVISION

c.

rder No. 14 /REF/05-06 Place:Dibrugarh

Datce ; (lS‘;/(M/Z(N)S __

M/s| CHHUBWA TE., P.()_.'.,LCHABU),\, Dist. Dibrugarh, hulding‘u Central xeise

on No,AABCT0602K-XM008 (hereinafier called as “the said applicant’), an unit
tea including Tea waste!

1985. The said applicant has submitted rcfund claims of duty covering the period from (8-

07-1999 t0-28-02-2003 for the total amount of Rs I, 10.6

1.418.00 (Rupees One crore ten

lakhs sixty |onc thousand four hundrcd_. and’ cighteen only ') paid through  their PLA
No.SH/95with this Ofice in terms of the Notification No.33/99-CI: dated 08-07-1999(details
- asper Annexure). - o o et , T '

On scrﬁliny‘bfl_hc submitted documents it has been found that the said _ |
cxisting . ppq,and ..-{aavqm.nd,cr’mkcn{,substumial'. axpamsion ,by,way of mcrease in ipstalied

applicanthave been

- capacity of their factory by 'mom.mbm;ljﬁﬂqn '()nlaﬂe;u.%lz-l9‘)7[l'hcrctbrc, priuna-fucie, it

has been

“provided under clause 3(b) of the Notification N0.33/99-CI: Dated 8.7.99.

found that the said M/s. Chubwa T.E., Dibrugarh, are entitled for the benefit as

been considéred by this Office vide Adjudication Order No.DIVADIBREFE, ACD/O1/05-06

- Dated 1000512005 THe Uibee oFclipibility of exemption in terms of the <aig Notific
tdetermined w.e ot

The refund caims In question have been verified with the retevant PLA. TR-6

*.J.(ion"-\\'zlx
- 08-07-1999 in the said- order dated 10.05 2008 : :

&Invoices ete.

as submifted _by'thb.' applicaht. The sdid applicant produced the original copies of the PLA,

TR6 chal

statethdnts o{t" '}xdééuhl#‘&i’s“'submiucd "by-lhe applicant 'were - verified an
appllicant'have  deblivey ah-amotnit'of RE 110,61 418 00 (Rupee

lans on OUL051200"5.“\\Jiiéli'h%w(:‘bcct)"vt.:ril'lcd from this Office ‘The month wise

‘ d found thiat the
s One crore ten Iakhs SiX{Y

dné"l'ho’uséndl;"l'b'ur'H(m{jﬁ:d ﬁx;d”é’!Q‘hi’é’éh?ditly)' against payment of CENVAT:B.F 1y ‘during

thé period

(Rupees Onc ‘trord 'ten lakhs Sixty'ohe- thousand four hundred
CENVAT/BIE . thirtiiigh PLA for the eriod froni 08.07. 199910 28i(

from '08.-‘5U75| 999 iy 528'—0’2-20()3‘% PLANo.SI 195 S0.a sum of Rs.T.10.61,418.00

and’ eiphteen only') paid-ag
12-2003 is tound 1o bt

adm‘issiblc‘ for refund. The provisions Vih terms of the Notif No.61'02-CE dited 23-12-2002

have also bcgn examined and -found that 1otal dc_‘bit in PLA
is"found: eligible for'sandtioniing: o réfind. During the peri

amounting toRs. | 10,61 .418.00
'od"un'dcr-cunxidcmtion, the said

applicant,ipaid thé E'.‘tnirdl‘ﬁkdi’:#c’du(}"*égﬂinsl’clc’amntc of*their goods from the CENVAT

- eredit dechuit-timounting 19 R4 0:18Y.130.00 (Rdfies: 1én |

- hidndred g

thesaid applicant: hiave debited a'total amount 'of Rs, L.10.61.418:00(Rupecs one ¢

l‘aikhs‘;si‘x(y Oile ‘l‘lfdusﬁnd four hundred zix)d‘(:iglrtc‘ctl_' only) in their PLA i notic

: akhs cighty nine thousand oné
id thirey‘onty). Fiye said dmdunt is not liable 0 e considered for refund. - I'hough
Tore ten
ed that our

of their tlins, '6(six J-’flié's‘:‘i)f"imiiilllly Claims: for themonth of Aug.99. Sept.99, My, 2000,

S¢pt'2000; Nov.2001 - and ' Decembier 2007 involvihgamoint over Rs.
case. As per existing procedure, this 6 claims of over Rs. S |
ftom'the )n‘(mcr‘aullibrity' before passi ag sanclion onder
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Thercetore, these 6(six) nos.of refund claims imvolving total amount of Rs.33,

~09,009.00- are kept pending for pre-audit clearance and the balance. amount of" Rs.77,

52,409.00(Rupees seventy seven lakhs fifty two thousand four hundred and ninc) on:Iy for the
moiiths; which" below Rs.S lakhs, is lzykcn for cqnsidcralion tor refund, fo avoid interest
burdcen as alr_ca'dy clailhcd the applicant, vide their letter dated 28-06-2005. '

o
'

!

:(Rupecs seventy seven lakhs fifty two thousand  four hundred and ninc) only clubbing--

]

.together-all the monthly claims for period 08/07/99/ to 28/02/03 except for the months of

Aug, 99.5cpt./99,May/2000,Sept./2000, Nov./2001 and December. 2001, as per Board's

letter F.NO. 268/25/2002/CE:8 Dt. 15-03-02; to said M/S CHUBWA T I, P.O. CHABUA, .

Dist. Dibrugarh (Assam), in terms of the Notification No.33/99-CE dt.08.07.99 covering the
period from08/07.99 to 28.02.2003. - -

The subject _refund. of -Rs.77,52,409.00( Rupces sevenly - seven lakhs' fifty two

~thousand four; hundred and ninc only)- is_hereby sanctioned. in terms of the Notification =
~ No0.33/99-CE (dt. 08.07.99 after verification of cligibility and payment particulars, Any

excess/erroneously refunded amount will be demanded as provided under ‘the Notification -
33/99-CE.dt.Q8.07.99 and the said applicant -is liable to pay back the entire amount if so -

demanded under the Central Excise laws. : o -
' -lorderaccordingly. . S e’ "[0!% [
BRI RN I NI _' (HKCSAHAY|
e il R ASSISTANT COMMISSIONER
i e F "d‘\\/ R CENTRAL EXCISE: DIBRUGARH .
| i , . .
C.NO.V(18)09 /Ref/ACD/2004-05/ . 3v® L du e e[y

' ‘Copy 1o"M/s Chubwa Ted Estate, P.O. Chabua, Dist. Dibrugarh (Assam) for -+ - -
lhformnlidh‘.'f"""' SRLUH T 1§ S P TS .. . \

Ny ke -.;ik:;' 2N B PRI N o . ' v ’Ktﬂ ;
. i e b . .ok . . ’ -1
l,intélo:’Annc'xiuké i b R XTI [ o

Gl B T e e, v (H.R: SAHA)
ASSISTANT COMMISSIONER"
CENTRAL EXCISE: DIBRUGARH

- c’\, .
i R T A A [

:.HH‘I. '.i:'g.'l':l_ ...n.‘..v' i RIS R R ’,}(f\ o ’ g Co
CNOVIBRIREFCA2004-05/ 5 30+ > 171 o g e
L s T E N O P ), : ' s ) o

Copy for lnlb'Hn‘alloxi and nedessaty action to: : o 3
ety g oy b U vl : ' ' .
. The Gommissioner, Central lixc_isc, 'l)ibrugurh for information, with reference to the
qus.,O‘fﬁcé letier C.No¥(14) 19/PRE-AUDIT/DIB/200S/8670 Dated25-07-03 T this
conncction it may be mentioned that regarding the para no.1 of the said leutér, re

' has alrcady been submitted vide this Office Ictier dated 29-06-05. |

H ~ ' '
7% B R R S SRR Co gy
: ' © Contd/P3
..»u.m“;m a LT
Y I AP L I ‘*\"\
i 1
Y

In view of the above, I do hcfcby.sanction of refund an amount of Rs.77, 52,409.00

ply .-

=




Il
*A

The point “has no rclcvancy

5=

l"agc‘-B

in this matter/case.

—/S2 —

Howu‘u "aﬂu careful

consideration of the case- ~record, | have already allowed the cligibility of the casc M/s.
Chubwa TE. has increased their capacity in all sections and Aas per the Notification
No.33/99-CE dl 08/07/99, they are entitled to g get the refund from the datc of complctlon :
“and manufactunng, started afier cxpansnon of more than 25% of the |nslalkd capacny as
on 24/ 12/97. Morcover, the. Commmsloncratc Oﬂu.c has never raised oh;ccnon about the
cligibility.of thé same refund claim. '
ch,ardmg, pre-audu, this omcc‘forwardcd_ the file
- of the Hqrs. OI'T ce, Dibrugarh for pre-audit of the ciaims
- feturned the same op 27/06/2005. However, ‘again we
alongwith the" remaining Six claiims mentioned above for pre audit as per Board's. lutu
F.No. 268/25/2002-CX.8 di. 15/03/2002. Smcc more than 2 month have alrcady passcd
from the cligibility order, the assessee s now claiming the interest lor dda)mz, thc
sanction of their refund vide their letter dt. 28/06/2005. . .
The Commissioncr (Appeal), Cusloms & Central Exgjse, Guwahatr in the ()//\/
" No. O4/CE/(A)/GHY/2005 dt, 25/0!/2005. held that the exemption nouhcanon Is'to !bc

in original to the Audi't'Bran'ch _
submitted by the asscssee but
arc sending the original 'file

e Lt

4 and not in lhc manncr Wthh dcpnvcs the benefit thereof
o - ln rcply to thc nlo 2 oflhc said lcttcr since section 118 of Lcmral I Xcise /\ct
l 944 l$ not atlmc(ed m lhc :
No. 354/58/90/TRU (Pan-n) di (')'6'21’0)99;”

ns not comPc(cnl[to z,o mlp obllgatloti undcr olhu laws.

bl 1! . '
n (hc case (I) M/_s Shlvdham lndusmcs rcpomd at 2003(141)! L (-"42 thc

’ tnbunal hcld thz,ui !

' \

. l) an cxcfmpuon undcr lhc Nouﬁcauon N0.33/99-CE: dt. 08:07/99. is
| automamnl(ly dcfcatcd lf!hc refund is not filed within the pmod of seven days, ‘
2) t’lc rclun “claxm allhough submmcd latc but monthly retum submitted within thc
. tme llmlt as prcscnbcd by the CBLC in (hc instant case, time bar lactor is nolt
relevant jp view of the Board's Ci,rc‘uvlar vide I.No. 354/[%/90-"1'!{11 (Pt-11) du]
06/ l'(')799 ‘%ié'éb;)vcf 'i"hlc:"Shid view was accepted in similar oAlhcr cascs by the
and

*
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o o

Py L u g pen gl

RUEERE

Fi .
iG] fuctid

by

JA Gy e

Y

I ETRIVE
[

Y !lll-‘,'llh.,sl-nl Vo

L s

i

ISR 1)

CE‘SI'.I’A’I'/C'EGA'T"“&:')J als;o 'acccptéd by the C ommlss:oncr (_cn(ral excise,
DAY SR i Ok "; |“I|‘ Lo R

(‘onld page 4

: W”ﬂm -
1?1’8«1 %3 \‘?(“nﬁw%m
'36—5; ;@n&‘?%

o
9 Vb

G u’n'ii@?'(‘f::h ' !
- iy e ”

- .

- DR



16 .'-—'fjj’“ | B e

1]
f

Page 4 _ o -

Dibi'ug,a h in the recent case of M/s. Maud T I:. . Dibrugarh and some other cases of

Jorhat. Dmsuon namely M/s; Duklm;,la T.E.. M/s. Borholla T E, M/s, Suntok TE.
durmg, J Jnuury 2005 —

b
|
j
1
i
|
H

3) The Tribunal held that, the Notlfcatlon No, 3'3/99 CE du. 08/07/‘)|9 do not ru1uurc
_any panlcular manner in which the assessce has 1o file the statcmcm of duty .
- payment, as such, the RT-12 return (now ER-1) can also be taken as statement ¢ s

filed by the assessce before the Central Excisc Authority within seven days ofthe 1!

| next month. In. the mstant case, the assessce always submitted the said return R

~ within the mm as rcporu.d by llu. Supcrlnlt.ndwl Central . Lxusc lerug,arh i
| - Range : : .

i , chunrcjmcnl of submnssuon of statement on duly pmd from llu. du.ount-curr(,nl are_
: ‘ proccdural requirement and subsmn(lal bcm.m cannot b¢ denicd for non- obw'rv.mc.c

of such procedural r r(.qunrcmt.nt

In thc above account, in my opinion, there is merit of the case and the assgsscc is
cligible to g,ct the benefit of cxemption and accordingly cligibility order has alrcady been
issued on [10-05-05. Recently, this Office received a fetter from the Commissioncrate -

I Office Dibrugarh to finalisc a.case of refund of identical nature in respect of M/s, Maud

_ T.E. wsl,hln secven days as acccptcd by the Commnssnonu(!\ppcal) Customs & Central
Exc1§c Gu%vahap

In ule last para of lhe said letter, this Office has been instructed to pass an order on
merit, I(éq!)mg’lin”v:ew the: principle of: m(ural justice, Accordmgly. 1 sancluoned all the
monthly, Chlm#l\lp fo.Rs.five lakhs and the rest Six monthly claims of above Rs 5 Lakhs each :

.are kept in al?cyance f0( pre-qudnt clearance, whlch are being sent to the Audit Branch, |
Dnbrugﬁr’h Cen! Excnse ommmuoncnte as pcr Board‘s Ietter P NO. 268/25/2002-(3!-2'8 Lo
dated 1510002 1 o o (e T | e

s ; Dol e i o Coaa

2., iThe Joint, Comm spllom,r (Audn{ antral Lxusq D:bruyrh alon;, with i

_ rclevant copies of PLA/TR-6 Challans for post audit and SIX nos. clam\s of " .,

| - "“abovc Rs 5 lakhs cach for prc-audn ) o ; b

i jratifiata, [ B T TR O B FU PO Y Lo ' i
3. B AT he Supcnntcndcm;'Centml Lxéxtc IDxbruz,arh Ranbc i, lerubarh A {
»'1"?6'Al||i l.]‘l'lt.l; e ' -
4. . ["/hc,“Cashu,r,\Ccmml lxcns;:‘,l)lb;u;,arh with a rcqucsl to. issuc a chcquc ’
- b woJamountpg to Rs, 77,52 ,409.00 (Rupces sevenly seven lakhs fifty two thousand
+ il . | four, hundred, nmc)onlv in’ fayour of M/s Chubwa T,E., AO.JChab a; Dl,st

oo n|Dibrugarh(Assam).
4| : -‘.I‘ R N e S 'x§~:‘ . Lo (H R l‘m/x
B AR o : ASSI%IANFCOMMISS ONER

_ : : : Y . CENTRAL EXCISE: DIBRUGARH.
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/ FROM :TATR TER LTD

[N

W

b

No.2/4(A)2006-GWH/828

To

3

FAX NO. 191 33 226811495

Febh. 14 268687 B1:1ePM Pl

e\’?—*__,gh - Arsepoms — (__»@\

The Sr.Managat,
M/s Chubwa Tua Estate,
PO-Chubwa, Dibrugarh, Assam.

Govt. of India
Central Bureau of Investigation
Ofo the Supdt. of Police
CBI'; ACB : Guwahati Brach
Near Down Town Hospital
(3.5 Road, Guwahati.

iDentral Adminkelretive et

&vlrs vomaihes wrareE
‘ i
P22 DEC2009
i , :

Guwahaii Bonch ‘
A CURE RS

Date - 09/02/2007

Sub : Investigation of CBI case No,PE-4(A)/2006-GWH against Sh H R Saha. the then
Assistant Commissioner, Dibrugarh,

Sir,

against Sh',
fraudulent r

The above noted case was registered at CBI : ACB : Guwahati Branch
H.R Saha, the then Assistant Commissioner, Dibrugarh for the alleged
efund granted by him to your Tes Estate for Rs.77.52,409.00 for the period

from 8.7.99 to 28.02.2003, out of the total refund claim of Rs.1,10,61,418.00 under
Notificatioh No.33/99-CE dtd 871999 on the pround that your Tea Estate had

undertaken' expansion in the installed capacity by 38 %, In this connection, the following

documents|are required to be collected in original :

I Invoices / Challans for procurement of new plants and machineries during the
post expansion period,

2 Records showing date of installation of the new plants and mchineries,

3 Paid Bills to different suppliers / contractors towards supply of new plants and

machineries and for installation of the same alon

cheques.

4, Rel'evam records  showin
machineries, if any.

g removal / dismantling of the old plants ard

gwith counterfoil of the payment

4. Relevant rcords skowing pre-expansion capacity and post-expansion capacity.

8. Machineries Lay Qut of plans duly approved by the competent authority.

ke
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Afly Other 1ele»ant documents to substantlate your rcﬁmd clanm

B Guwahatn Branch on or before 19 02.2007 (Monday)

Lur co-operatxon is hlbmy sohclted

L . S¥82.07

R Inspector
CBI ACB Guwahatl

FQXTND.'fQi 33 22811495 , Fek. 14 2@@?_@1:16PM Pz

ement of the Bank Account of your 'Iéa Estate w.ef . (01.08.2005 to -
lherefore requcsted o pruducc the aforesaid documenm to thc undermgned at

o , , - - | ' ,Yoﬁr‘s.;fai'ththl[y,.

(Ng Khamrang) _
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Central E ‘,v:[«:;fise
Dibrugarp =}

" GOVT. OF INDIA L
OFFICE OF THE ASSISTANT COMMISSTONER

A o r (, ENTRAL ENCISE & SERVICE TAXN - DIGBOI DIV 1SION ’
AN r/ ) 10C{ \OD) NEW MARKET. P. O DIGBOI, DIST TINSUICLA, PIN. 7‘5617] (ASS \\’I)
CJ/'(}),'\ T TEL. NO 3751 —264995 269256 264427, FAX 03751 264738 EDECS- CeXd/402
4 \\ THROUGH éPEClAL MESSENGERQ - . | ’é
9N CNONV(16)Z4/RTI ACT/CEMDIGR006/0  Date ©9$-06.2009

1o e ‘ '
| The CPI1O/Assistant Commissioner,
Central Excise, Dibrugarh.

-Sub : Information sought under the RTI Act 2005 by Sumita Gupta.

N P ease refer to your endorsement under C.No.. W(16)’%2/RH/II CII/
COMMR/ DIB/09/3508-11 dated 17-06-2009 on thc above suchct

“In this regard, T am directed to inform you thdl this Division has been
sending refind claims involving an amount of Rs. 5 Lakhs or more under Notification
No. 32/99-CI: and 33/99-CFE both dated 8-7-99 for pre audit at the Hars. ()H'cm n
pursuance of guidelinés issued by the following author 1L1es of Shillong Zone :

rd

[, Thé Additional Commissioner (Audit), (,c,ntlal Excise, Chief Commissioner’s
thcc Shillong vide his letter C.No. IV(16)] 24/CCO/§]]/20()4/22S34 35 datui
11 07 2006

LA o 2 The lomt Commissioner, Ccntxal Tixcise, lell.lgdlh vide lctlcr undel (,NO
. } 'Il(?“)‘)/Audll/Mmc/le/()S/l1314 17 dated 06-12-2006.

From this office record, it is found 'that‘prior to issue of the above guidelines
no refund|claim under above Notiﬂcations were sent for pre audit at ]---]qrsﬁ Office.

: Factory-wise details of lcfund claim sanctloncd dunmg the period froim
07/99 to ( 3/2006 are fumlshed herewith in the enclosed sheet as per Anncxulc .

£ _“z‘
L»(/k(“f:g, J 44-/’0 44/ AP alsenp £ Achn*ﬂmw nﬁmﬂ o (S.J. BEGUM),
< l 344/1) ke éﬁ%‘\‘a U’?ﬂm AR Superintendent (Tech-1)

%\. 19 0EC 209 \ |
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~

: St Refund Amountof | Name of the party
é No. - clalm Refund Claim - ; .
N ﬁled on ' L |
el 3 1 - B 2 ' . 3 ‘ B B — . 4 » ,v_-—.__ .

' ~ Mis Classic Tea Co. (P)Ltd.. |

o | 4-3-03 | 627,155.00. _ Rupaisiding

02 2hoa | 125068200 |  Mis. Aurora Packers (P) Lid.,
' Doom Dooma.

03 - “742-03 98,223.00 - M/s. MK B (ASla) (P) Ltd
: -' . Bormajan.

04 | 181-04 15.808.00 | Mis. Bordubi T.E., Doom Dooma. |

. : os»_:_.;:_og_;oiz-'zoj(m' 3708800 | '.d'o- D

O O S 92,252.00.00 M’s. Koomsong T.E., Doom
L _Dooma.

3 .
£ e et s
3 g

ok o7 | 020103 | 31,88,692.00 M/s. M.K.B. (Asia) (P) Ltd i |
L L Bormajan. ____ [Sefitl Adreniive TR
: QAT PTTETRES ORI

» 08 | “3.04-04 |387,72,773.00 | -Mss. Hindustan Lever Ltd., Door
" : v . : . Dooma. v

- ..€IP¢;M . W ‘ T

' :' ‘ 09 | 5-4-04 3.63,949.00 " M/s. Aurora Packers (P).Ltd.,
B ' | - - DoomDooma. |- | Guwahati Bench

- " - » 1| e s

99 DEC 2009

P YT TP

i 10 | p1-12-02 | 22081500 | M/s. Powai TE. Powai.

1| [02:02-04 86,401.00 | Mis. BaOhlaxﬂl Doom Dooma. _

s 2| 172403 5500 00 Ms. Raldang T F. Doom Dooma

93| 203 | 5,500.00 e

34 || 2203 2360.00 | M/s. Phillobari T.E., Doom Dooma.

Contd...P-2-
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05-02-02. |

02:01-03

» 13,200.00

M/s. Bogapani T.E. , Digboi. = -

T 3 i v
- . [ . i mm— '.\‘..' .
28-2-03 . 1| 10,000.00 M/s. Beesakopie T.E., Doom Dooma W
1-7-03._. -! 15,000.00 -do- Y
LL52-02 Y 12,500.00 MJs. Samdang T.E., Doom Dooma
T I
1ot -02-02 1| 5,069.00 M/s. Margherita T.E., Margherita
. 1 M/s. Sankar T.E., Saikhowaghat
23395 4 11530600 | |

10.000.00_

_ M’s. Beesakopie T.E., Doom Dooma

-do-

17050204 1

~15,000.00

21,180.00 -

M/s. Bordubi T.E. , Doom Dooma.

3,300.00

M/s. Koomsong T.E., Doom Dooma.

3;25,698.00

M/s. Sankar T .E Sad\howaghat

04-02-03

14,214.00

M/s. Koomsong T.E., Doom Dooma.

18-11-04

© 35,080.00

. M/s. Koomsong T.E.

“antrel
Doom Dopma.

1664000 |

,12,240.00 -

2
- M/s: Koomsong T. E

o Doom Dooma.
M/s. Koomsong1 E. .
~ Doom Dooma. .

 22:01-04 ||

2,880,00.

M/S‘ Koomsong T.E. _
= - PDoom Doomd. ~ T

1090604 |

22-01-04 § |

9,280.00

-..4800.00

M/s. Koomsong T .E.
Doom Dooma.

M/s. Namdang T.E., Margherita.

08-06-06 |

34,400.00

v M/s. Dehing T.E. sz_il‘g])el'ita g

_05-05-04 |-

' 1,04,220.00

26~ 05 04

2102000 |

M/s. Namdang T.E., Margherita.

—.\m‘ L. - .
SR URITORRS R

;. [ R

Asministrative THiownet

11

"9 DEC %000

uvxfa_hati %nch T
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24-04-04

e e

'94.860.00

M/s Bogapani T.E., Digboi.

| 01-06:04.

24-04-04

99,400.00

94,860.00

M/s. Namdang T.E.; Margherita.

’M/Vs. Bogapani TE. Di_'g‘bo'i.l _ |

. 01-06-04

| 24:0404 . |-

99.400.00

M/s. Namdang T.E., Margherita.

M/s. Bogapani T.E., Digboi.

'94,860.00

§ 99.400.00

M/s. Namdang T.E:, Margherita.

24-04-04

' 94,860.00

M/s. Bogapani T.E., Digboi.

01-06-04

© 99.400.00

101-06-04

| 24-04-04

01-06-04

94,860.00

M/s. Namdang T .E., Margherita.

99,400.00

‘M/s: Bogapani T.E., Digboi.

M/s. Namdang T.E.. Margherita. | !

il\)

-03:0

)

1,49,050.00

- 1.11,320.00

M/s. Namdang T.E. Margherita.

M/s. Namdang TE Margherita. . - *

~__.2',6-4 -04

a 24.,600.00

M/s. Bogapani T.E. Digbo:-

12-4-04

M. Bogapan T.E. Digbo.

43

L] 2;4-04

02-02-03

. 54,360.00

25,440.00

"Mis. Bogapani T.E. Digbo.

1,37,080.00

M/s. Bogapani T.E. Digbo.

' 46,080.00

M/s. Bogapani T.E. Digbo.'

| 12:4-04

2,17,130.00

M/s. Mérgheri @T.E. I\(Iar'ghérjta

| 10-0604 |

1,59,896.00

M/s. Classic Tea Co. (P) Ltd:., Rupaisiding

3112021 ]

1860400

M/s. Dirok TE., M.argheri,ta

t.

, C@-ﬁm& Rdeniaistrathes Tiwmal
o WIS STy

99 DEC 2009

Ginenhah Banely
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P 2 3

. L 4’;"’
- M/s Dehing T.E. Margherita

RRaS TR O N

, ‘ N R M/° Dehmg 'f'F i\’i’érgherita : ] , %
49 1 01-02-05 _40,640.00 . | ' : '

48 o 10-09-04 |* 8,420.00

- Mis. Dehing T.I-. Margherita

SO+ 12-1-05 |l 72,140.00

. T - ~ M/s.Dirok T.E.. Margherita
511 20-5:04 || 28172000 | :

. |
52| -6-6-03 || 76,247.00

R M/s. Bogapani T.E. Digbo.
53| 25-2:05 41 1,19,240.00

M’s. Namdaﬁg TE. Margherita._

il 3,6380.00

—-«W:mw;*z
. tro i Tk i
nenazad A dminicreive Trou

_ _ e e B GRY
M/s. Bogapani T.E. Digbo. “‘Vﬁﬁﬁwﬁw

+ .1\4/5 Namdaﬂg TE. Ma]‘ghefita-
- 86,810.00 ' '

|
{
|

56| 10-6-04 1| . 7:720.00 | L
f . M/s. Bhawani Tca Industries . Dhola.
L

97 DEC 2009

|
'
\

R

5 1| 2,29,516.00 L L |

: . P M/s. Koomsong T.E. 1 e wimhati Beneh

y . . ~ - Guwahall

S8 1 3904 | 94216.00 ____DoomDooma . || (%-.H-f HERS
‘ * M/s. Mankhowa T.E., Doom Dooma =

1.21.956.00

LA
o
REN |
r.
P
o
Val

M/s. PengreeT .E. , Digboi.
49,001.00

M/s. Duamara T.E., Doom Dooma.
13.800.00 o

;
[
. ' ‘ : M/s. Tirap Veneer & Saw Mills , Miao. -
202 2301 [ 28,780.00 - - |
I T S Ms. Namdang T.E, Margherita.
G3 22-G3-05 11 1,91,980.00 - ’ ‘

. M. Bog;ii)‘éni T.E. Digbo
64 | 040204 | | 77.344.00 |

CT ~ M/s. Bogapani T.E. Digho .
220305 { | 31,54,904.00 |

M/s. Sea Gulls Tea Co.. Doom Dooﬂina'. i

-

MY/ s. Dehi ng] ._I—f.“ﬁ)i.'c-l.l'g]-]@'i ta .

67 | 12:04-05 ]| 4,01,160.00 |

~ Mis. Tirap Veneer & Saw Mi]lsv: I\/Ilao

68 | 02:07-07 1 ] 1.73,14.244.00

Contd...P-5-
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L R N ) 4 _
_ M/s. Shree Shyam Tea (P) Ltd. Doom Dooma.
69 | 04-04-05] | 29,160.00
- ‘ ‘ ' M/q GICCH Fleld Tca Co D1gbo1
700 | 29-9-04 4 | 13,70,889.00
' ol ' M/s. Lekhapani Tea Co.
Wi | 29-9:04 | 16,70,909.00 . Lekhapani .
o M/s. Jagunbari Tea Co., Jagun.
o 7l 29:0.04 F L 62,360.00 |
‘o ,}/ o M/s. Hamukjan Tea Co., Ledo.
S 73 | 21-04-04 | 9,05,947.00 o

!

fCen%m Am\*‘m o
| S FPIE

oA
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GOVT. OF INDIA

OFFICE OF THE DEPUTY COMMISSIONER [ Contal dsiomiraity '

CENTRAL EXCISE DIVISION::JORHAT R O Toumeai

Station Godown Road, Jorhat 785001 P WW?T‘"
—F O I

Phone/Fax: 0376 2320006 B-mail:div7403 & ccncxjor@sanchamet,in : f

ORDER Guwahsati Prnch
NG. &9 | T ey
ﬁ;té‘d?ﬂnwh e v, :“; »- \

Place; Jorhat

M/s Kakajan TE,, P.O. Mariani, Dist. Jorhat, Assam, holder .of Central Excise Registration
No. AABCTOG0ZKXMO11 (Hereinafter called as ‘the said applicant’), an unit registered with the.
Centra) Bxcise Department to manufacture ‘Tea including Tea Waste’ falling under Central Excise -
Tasf sub-heading No. 0902.00 of the Central Excise Tariff 1985. The said applicant has submitted |
refund claims of duty covering the period from 08.07.1999 to 8.02.2003 for the total amount of Rs. B

1,18,86,282.00 (Rupees one crore eighteen lakhs eighty six thonsand two hundred eighty twa) only
paid through their PLA No. SH/103 with this Office in terms ot the Notification No. 33/99-CL
dated 08 07,1999 (Details as per annexure). ' ' -

On scrutiny of the submitted documents it has been found that the said applicant have been
existing one and have undertaken substantial expansion by way of increase in installed capacity of
their factory by more than 25% on or after 24.12.1997. Therefore, prima facie, it has been found
that the said M/s Kakajan T.E., P.O. Mariani, Dist. Jorhat are entitled for the benefit. as provided
under clause 3 (b) of the Notification No. 33/99-CE dated 08.07.1999. Their case has been
considercd by this office vide Order under CNo. V(18)1 12/ACY/REF/2004/2001-4  dated
16.05.2005. The date of eligibility of exemption. in terms of the said Notification 'was determined
o e Z25.07.1999 in the said order dated 16.05.2005. L

v , i
The refund claims in question have been verified with the relevant PLA, TR-6 & invoicesy” | |
etc. as submitted by the applicant, The month wise statements of accounts as submitted by the |
applicant were verified and found that the applicant have debited an amount of Rs. 1,18,86,282.00
(Rupees one crore eighteen lakhs eighty six thousand two tundred eighty two) only against
payment of CENVAT/BED during the period from 25.07.1999 to 28.02.2003 in PLA A/C
NO.SH/103. Su, & suin of Rs. 1,18,86,282.00 i3 found to be adissible for roefund. The provisious T
rerms of the Notification No. 65/03-CE dated 06.08.2003 have also been examined and found that .
she total debit in PLA amorinting to Rs. 1,18,86,282.00 is found cligible for sonctioning of refand.
" During the period under consideration, the said applicant paid the Central Excise duty against
clearance of their goods from the CENVAT credit account amounting to Rs. 23,81,113.00 (Rupees
twenty three lakhs eighty one thousand one hundred and thirteen) only. The said amount js not

liable to be considered for refund. y

Therefore, Rs. 1,18,86,282.00 (Rupees one crore cighteen lakhs eighty six thousand two
hundred eighty two) only paid through PLA, taken for consideration for refund, on furnishing an
undertaking by the said applicent, to pay the entire amount in case the Commissioner (Appeals)
decides the case in favour of the Department, 10 avoid interest burden as already claimed by the
applicant, vide their letter dated 06.08.2005 and as per direction of the Joint Commissioner, Central

Exise, Dibrugagh vide letter C:No. V(3 0)79/ Appeals/05/20530 dated 27.09.2005.

In vim?'i?“of the above, 1 do hereby: sanction refund px_'ovisionally amqunting to Rs. .
1,18,86,282.00 (Rupees one crore eighteen lakhs eighty six thousand two hundred eighty two) only -
clubbing together all the monthily claims for the period from 25.07.1999 to 28.02.2003 to M/s



o - - “@oo2 s
\akalan T.E., P.O. Manam, Dist. Jorhat, Assam, in terms of the Notification No. 33/99-CE dated Vo
f . 08.07. 1999 covermg the penod from 25.07. 1999 10 28.02.2003 subject to post-aucht '

9. 13:28 FAX 03732315257

The subject refund of Rs. 1, 18 86,282.00 (Rupees ‘one crore exghteen lakhs clghty six

' thousand rwo hundred eighty two) only is hereby sanctioned in.terms of the Notification No. 33/99-, .
CE* dated 08.07.1999 after verification of eligibility and payment particulars. - Any
excess/erroneously iefunded arnount will be demanded as provided under the Notification No.
33/99-CE datedﬁOSig;ZélB sandithes: '-'dgapphcant 1's:<.hable to..pay. | back the entire amount if so

demanded under thelCentral EXGisSLaws.

Icrdef acco‘rciingly. kmnm mmmm?w“ﬁb&mi _
é*&"fm mﬂ‘%’wﬁ AT
4
i gy DECTY |
{ : (M.C.HAZARIKA) - =
YCOMWSSIONER o

Guwaheh Ronctﬁ’EPUT
“T"T”w“\ i | o
C'I\ro'v(l3)"11ZIACI/RIEZF/ZOO4;’ L‘G%r} Lmersm: ’ ‘ | - 3/ .”.4]0\\__ |

Copy to: M/s Kakajan Tea Estate, P.O. Marlam, Dbt JOrhat Assam for mformatlon /

(M.C, HAZ ).
DEPUTY COMMISSIONER

 Dated:- 3’/ //d’S’

C.No,V(IS)I12/A(‘J/REF/2004! Ho g4~

Copy forwarded for mformatlon and necessary actlon t0:

1.- The Commlssxoner, Cemral Exclse Dibrugarh.

-2, The Joint ¢ Comtssmner (Audit), Central Excise, Dibrugarh along with copy of PLA, TR-6
and stateme'nt of duty paid for the period-from 25.07.199 to 28.02.2003, *.

3. The Assistant Chief Accounts Ofﬁcer Central Excxse Dxbrugarh

DEPUTY COMMISSIONER B

——



. M S?‘. o
Registration’
heading No

Pl Nz:qi,b'Dist;/;’Sivasagar, Assam holder of Central Excise
JOEXAM002 to manufacture of Tea including tea waste under Sub

No:AABC.

they have debited Rs.15,28,1
Cenvat credit balance in RG23 A
» get an amount of Rs.1

_ eligible tc

Notification} No.33/99-CE dated 8.7.99 for the period 8.7.99 to March/2003 as below: -
: Unutilized Unutiized
Reiod | PLA CENVAT Refund  Pedod  PLA~ CENVAT - Refund o
| debit  balance _admissible . _debit __balance _admissible |
~  Jan 2000 -0 - 0 O '
Feb 2001 13430 0 . 13430 |
Mar 2000 = O 0 0
Apr 2001 0. -0 0
May 2001 - 7306 12436 o
o Jun 2000 0 -0 0 o
8-31.7.99 | 80120 0 80120 Jul - 2001 0 0 0o .|
‘Aug 1999 145238 0 145238 Aug 2,001‘ 0 0 N R
Sep 1999 140084 0 140084 Sep 2001 0. 0 0 a
Oct 1999' 122166 ~ 0 122166 Oct 2001 -0 0 0
 Nov. 1999 111478 0 111478 Nov - 2001 0 0 0
Dec 1999 24682 0o ec 2001 0 - 0. 0
‘ 23768. 0 . 20736 12436~ 13430
- n 2002 0 0 0 -
0 b 2002 0 , 0
;2876 O 2002 0 .0
Apr 2000 177618 58374 2002 0 0
May 2000 16836 39070 2002 0 - 0 3
Jun 2000 51055 58605 . 2002 0 0 .
Jul 2000 158924 60851 2002 31314 0 31314
Aug 2000 142314 53248 89066 Aug 2002 0 o 0 S
Sep 2000 155834 55436 100398 Sep 2002 0 0
Oct 2000 143176 = 58566 84610 Oct 2002 0 0 s
Nov 2000 0 0 0 Nov 2002 0 0
Dec 2000 0 0 . 0 Dec_ 2002 .0 0y
852295 384150 497929 31314 0 . 34
o “Jan 2003 68545 0 68545 SR
Feb 2003 803 31792 0 e
" Mar_ 2003 0 [ I
| ~ 69348 31792 68545 |
TOTAL 1528113 396586 1166441
“THe claim of refund were made against the increase in installed capacity not less than 25%
which has commenced their commercial production after 24.12.97 in terms para3(a) of Notification
~ 33/99 CE|dated 8.7.99. T
In pursuance of Notification No.65/2003 CE dated 06.08.2003 it is verified and found that-

ds BED in PLA and they have Rs.4,16,447.00 un-utilized
during the period. As such they are
1,66,441.00 as refund for

13.00 towar
Pt-11 against their clearances during
4,52,916.00 — Rs.2,86,475.00)'= Rs.1

the above pedod. - 3
On the basis of the above, order is here by passed for grant. of above reﬁmd_-clalms!Qf;

Rs. 11,60,
the mont

441,00 provisionally to M/s. Sunto
h(s) stated above. Co

% Tea Estate, P.O. Nazita, Dist. Sivasagar, Assam folr

. kel

i

| 0902.00 of Central Excise. Tariff, 1985 have submitted a refund claim under the |

, P 2‘7‘ - g

| A e A

! | e N Adiinisiathvg T

S ___ GOVT.OFINDIA | St e s |

OFFICE OF THE ASSISTANT COMMISSIONER | AN

" CENTRAL EXCISE DIVISION 199 0er a1 '

| | JORHAT p o 2 DEC 2009, |
ORDER | Guwahati Bengn :
No.13) Dated 1 20-04 0371 Rl |



eligibility to the

“refunded shall be liable to be adjusted by such amount as may be necessary in the subsequent .
. refunds admissible.to the manufacturers, under sub Para (C) of Para 2 of the Notification in question . ||
“or wherever necessary under the prov1s1ons of section 11 A Of Central Exc1se Act 1944,

© Party may) however, take note that should any objectlon or any doubt be ralsed as to their

benefit of the Notification No. 33/99 CE dated 8.7.99, the amount of duty SO l | ]

Q . |

- _ /(’ _ (K:B.BHUJEL) ' ,
o ‘ ~ ASSISTANT COI\MSSIONER _
C.NO.V(lS)28/ACJ/REF/MISC/2004/ e - % o  Dated: m/vﬁf B
Copy to: _ . 2 ]
1. M/s.. Suntok Tea Estate, P.O. Nazzra Dist. Szvasagar Assam :
2. The Deputy/Assistant Commissioner (Audit), Central Excise, Dibrugarh for informatlon
3. The Assistant Chief Accounts Officer, Central Excise, Dibrugarh. : .
é/é'« o ? N
- (KBBHUJEL) 1.
’ e ASSISTANT COMMISSIONER T
| |
[Conte 5
& /’wmhm
g ”“Wﬁm wﬁm |
B3 DEC 2009 '
— = _, I ‘
|
3




