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'27.05.2009 	Mrs. U. Dutta, learned 

• 	counsel appeiing for the Applicant is 

present 	Ms. 	Rimsim - 

Bashum, AdvocaterepreSeI1ting Mrs. 

M. Das, learned Addi Standing 
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of hearing of this case. 

Call 	this 	matter 	on 
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Sri Mohan Lal Goswami & another 
................................... ............. ,A1pp$icant/s 

Mr. M. Chanda 
Advocates for the 

Appflcant/s 
- Versus - 

U.O.I. & Ors. 
Responcent/s 
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Mrs. M. Dos, Sr. C.G.S.C. 
............................................ ........................... 	Advocate for the 

Respondents 

CORAM: 

HON'BLE MR. MUKESH KUMAR GUPTA MEMBER (J) 
HON'BLE MR.MADAN KUMAR CHATURVEDI, MEMBER (A) 

Whether reporters of tocal newspapers may be allowed 

to see the Judgment? 	 Yesfiø 

Whether to be referred to the Reporter or not? 	
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Whether their Lordships wish to see the fair copy 

of the Judgment? 	 Y,1No 
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CENTRAL ADMINISTRATIVE TRIBUNAL 
GUWAHATI BENCH, GUWAHATI: 

Original Application No. 220 of 2006 
& 

Original Application No.90 of 2007 

DATE OF DECISION: THIS, THE I 0' OF NOVEMBH, 2009 

HON'BLE MR. MUKESH KUMAR GUPTA, MEMBER (JUDICIAL) 
HON BLE MR. MADAM KUMAR CHATURVEDI, ADMINISTRATIVE MEMBER 

Shn Mohan Lal Goswami 
MES No. 228556 
Sb - late Binod Behari Goswami 
Junior Engineer (Civil) 
0/0 - The Chief Engineering, Shillong Zone 
M.ES, Spread Eagle Falls 
Shillong - 793011. 

Applicant for O.A. No.220 of 2006 

Shri Subimal Roy 
MES No. 228303 
Sb - Late Satyabrata Roy 
Junior Engineer (Civil) 
0/o - The Garrison Engineer, MES 
Silchar Division, P.O. - Arunachal 
Dist - Cachar, Assam. 

Apphcant for O.A. No.90 of 2007 
By Advocate: 	Mr. M. Chanda for both Applicants. 

-Versus- 

The Union of India 
Represented by the Secretcy to the 
Government of India 
Minist!y of Defence, South Block 
New Delhi- 110001. 

The E-in-C's Branch (EIC/EIR) 
Army Headquarter, DHQ 
New Delhi- 110011. 

The Chief Engineer 
HQ, Eastern Command 
Engineers Branch 
Fort William, Kolkata -21. 

The Chief Engineer 
Shillong Zone, M.E.S. 
Spread Eagle Falls, Shillong 793011. 



O.A. Nos. 220 of 2006 & 90 of 2007 

The Dy. Director (Admn.) 
0/0 - The Chief Engineer 
HQ, Eastern Command 
Fort William, Kolkata - 21. 

Department of Personnel & Training 
Govt. of India 
Represented by iVs Secretary 
North Block, New Delhi -110 001. 

Respondents for both 0.A.s 

By Advocate: 	Mrs. M. Das, Sr. CGSC 

ORDER 
'O.1L20O9 

MUKESH KUMAR GUPTAI MEMBER (J) 

Issue raised in these two O.A.s namely 220 of 2006 and 90 of 

2007 being identical in nature, the same were heard analogously and 

disposed of by present common order. The principal relief clalmed in 

these two cases is for grant of ACP benefits under DOP & I OM dated 09th 

August, 1999. They also challenge validity of condilions prescribed vide 

Para 6 of Annexure -1 Appended to DOP & I OM dated 09th  August, 1999 

as well as clarification No. 53 thereto vide DOP & I OM dated 18th July, 

2007. Communication dated 28th September, 2005 (issued by the 

Respondent No.3) passed in compliance of direction issued by this 

Tribunal rejecting their representation for grant of aforesaid benefits, is also 

challenged. Both the applicants seek direction to respondents to grant 

them pay scale of Rs. 5500-9000/- with all consequential benefits. 

Admitted facts are that applicants earlier approached this Tribunal vide 

O.A. No. 241 of 2004 and 242 of 2004 respectively which were also 

disposed of vide order dated 21 St  July 2005 and 6th October 2005 

respectively requiring the respondents to consider applicants request for 

grant of financial upgradation within the time limit prescribed therein by 

Page 2 of 12 



O.A. NaL 220 of 2006 & 90 of 2007 

passing reasoned and speaking order. Pursuant to said directions, 

respondents have passed orders dated 28th September, 2005 and 26th 

April 2006 respectively in these O.A.s on identical lines. 

Admitted facts are that applicants were initially appointed as 

Sub-Overseer. They are matriculate. They were promoted to the post of 

Superintendent, Building/Roads Gr.11 in 1994 & 1998 respectively. Said post 

of Superintendent, Building/Roads Grit was re-designated as Junior 

Engineer (Civil). DOP & I OM dated 9 th  August, 1999 provide "Safety Net" 

to deal with the problem of genuine stagnation and hardship faced by 

the employees due to lack of adequate promotional avenues. As per 

said scheme, officials who have been stagnated in departmental service 

carrier, are provided two financial upgradation on completion of 12 years 

and 24 years of service respectively. Para 3.1 thereof provides that grant 

of financial upgrodation under ACP scheme shall, however, be subject to 

the conditions mentioned in Ann.xur. - I. 

Paa 6 of Annexure - I Appended to said OM prescribes that 

once should fulfill the normal promotion norms for becoming entitle to the 

benefits under ACP schemes, namely bench-mark, departmental 

examination, seniodly-cum-fitness etc. Their grievance is that they have 

not been allowed the second financial upgradation under the aforesaid 

scheme in the pay scale of Rs. 5500-9000 on the ground that they have 

not clear the departmental promotion examination, which is a mandatory 

requirement for promotion for erstwhile Superintendent, Building/Roads 

Gr.11 to Gr.l as per the recruitment Rules. It was further stated that holding 

degree/diploma in Civil Engineering and passing departmental 

examination is mandatory. Since they are only matriculate, they do not 
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O.A.Nos.220of2006&900f2007 

fulfill the prescribed criteria. In other words 1  they do not hold the 

basic/diploma in Civil Engineering and thus are ineligible under DOP& I 

OM dated 09.08.1999. 

4. 	Mr. Manik Chanda, learned counsel for the appircants 

strongly contended that cadre of Superintendent, Builcng/Roads Gr.11 

was dying cadre and they belong to separate class who had no 

promotional avenue. They were appointed in the year 1968-1969 

respectively and at this fag end of their service carrier they cannot be 

expected to acquire higher educational qualification. Furthermore, the 

object of DOP & I OM dated 9th August, 1999 is to remove the problem of 

stagnation and hardship faced. It was further argued that this Tribunal has 

power to grant relaxation of the conditions prescribed in the peculiar 

facts of present cases. Since RRs to the post of Junior Engineer (CMI), 2001, 

have further been amended in 2008, do not provide any promotional 

avenue to applicants, neither they have any promotional prospectus nor 

allowed the benefits of financial upgrodation, which is totally unjust and 

highhandedness on the part of authorities. Para 6 of Annexure - 1 

Appended to DOP & I OM dated 09th August, 1999 insisting fulfillment of 

normal promotional norms is arbitrary, unjust and has no nexus with the 

objective sought to be achieved nor there is any intelligible differentia. 

Strong reliance was placed on 2007 Vol - 6 SIR 434 S. Chittarcnjan Das 

and Others -Versus- Secretary, A.P. Residential Educational inslitutions 

Socieiy, 1-tyderabad and others to contend that once a person has been 

promoted in relaxation of qualification, next promotional post can not be 

denied insisting fulfillment of prescribed educational qualification. 

Reliance was also placed on 1988 (Supp), 8 SCC 14 Raghunath Prashad 
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O.A. Nos. 220 of 2006 & 90 of 2007 

Singh -Versus- Secretary. Home (Police) Department, Government of Vihar 

and others, hold to contend that two promotional opportunities should be 

provided in every wing of public service. At least two promotionci 

opportunities should have been provided to every officer. It was 

contended that said law has been violated by the Respondents. Reliance 

was also placed on 2004, Voll. 9 SCC 65, State of Tripura -versus- K.K. Roy 

which reiterated earlier law that promotional avenues have to be 

provided. Reliance was also placed on 1998; 8 SCC V.E. Chandron and 

others -versus- Union of India & others, as well as 2002(2) A.T.i. 47, to 

contend that relevant qualification amended cannot be made 

applicable retrospectively. Reliance was placed on this bench's 

judgment dated 10th  September 2004 in O.A. 64 of 2004 Md. Atsar All and 

another Vs. Union of India and others wherein it was held that the 

prescnbing the higher educational qualification for financial upgradation 

by the Director General EME, Army (H.Q.), Master Genéralof Ordinance 

Branch, DHO, P.O. New Delhi - 110001 was held to be not justified and 

quashing the Respondent's action. O.A. was allowed directing the 

concerned authorities to grant the benefits of ACP scheme. 

In the above backdrop learned counsel strongly canvassed 

that since the applicants have not been allowed two promotion in their 

service, they are entitled to second financial upgradation. 

Contesting the claim laid and filing reply, it was stated that 

the grant of financial upgradation under ACP scheme to Central 

Government Civilian Employees on completion of 12/24 years of service is 

subject to fulfillment of normal promotional norms, bench-mark, 

departmental examination, senioritv-cum-fitness etc., as prescribed for 
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O.A. Nos. 220 of 2006 & 90 of 2007 

regular promotion under the recruitment/service Rules, for promotion to 

Higher Grade to which financial upgradation is to be granted. Vide 

clarification given agalnst point No. 16 vide DOP & I OM No. 

35034/1/97/Estt. (D) Vol. IV dated I Oth February 2004, it was reiterated that 

all promotion norms have to be fulfilled for grant of financial upgradation 

under the ACI' scheme and no upgradation shall be allowed if any 

employee tails to qualify the departmental test prescribed for the purpose 

of regular promotion. Since applicants had not passed the prescribed 

examination, they are not entitled for grant of second ACP. Moreover, 

they do not possess the prescribed educational qualification. In both the 

schemes namely ACP as well as the scheme which required grant of next 

higher grade on completion of 5/15 years of service as JE (Junior 

Engineer) makes it mandatory to have a diploma in Civil Engineering as 

well as to pass departmental examination, which conditions have not 

been fulfilled by them. The ACP scheme is a policy decision and can not 

be challenged by the applicants. No material has been placed on record 

or pointed out to record the findings that the Para 6 of Annexure - 1 

appended to DOP & I OM dated 09.08.1999 is illegal & arbitrary, as 

projected. 

7. 	Mrs. Manjuto Dos, learned Sr. CGSC for the respondents in the 

aforesaid background strongty contended that they are not entitled to 

any relief. It was further argued that the conditions kid down under the 

Rules for the post of Junior Engineer (Civil) have not been challenged by 

them and therefore the some cannot be indirectly questioned. Further it 

was emphasized that they cannot be allowed to approbate and 

reprobate. On the one hand they are seeking benefits under the ACP 
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O.A.Nos. 220 of 2006 & 90 of 2007 

scheme and on the other hand they are challenging the conditions 

prescribed therein. Thus the applicants are estopped to challenge the 

said scheme. 

We have heard learned counsel for the parties at great 

length, perused the pleadings and other material placed on record. 

Basic questions raised for consideration are two folds: 

(1) 	Whether applicants are eligible for second 
financial upgradation under DOP & I OM 
dated 098i August 1999. 
Whether Para 6 Annexure - I appered to said 
aforesaid OM is illegal, arbitrary and urustified. 

Examining the second issue first, we may note that applicants 

in these OAs are basically seeking enforcement of financial benefits under 

DOP & I OM dated 09th August, 1999. Said financial benefits, as per said 

scheme, are available subject to fulfillment of conditions prescribed in 

Annexure - 1 appended to it. On the other hand they are challenging 

validity of Para - 6, which is one of the condition prescribed for grant of 

said benefits, under said ACP scheme. Thus we find justification in the 

contentions raised by the Respondents that Applicants are approbating 

and reprobating in the same breath. If the benefits of financial 

upgradation to ACP scheme is available, subject to fulfillment of 

conditions prescribed therein, one cannot either directly or indirectly 

challenge the conditions precedent for availing the benefit, as prescribed 

therein. As per Para- 6, financial benefits are available subject to 

fulfillment of normal promotion norms which includes bench mark, 

departmental examination, seniority-corn-fitness in the case of Group 'D' 

employees, etc. In other words, conditions prescribed under Annexure - 1 

Paaclofl2 
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O.A. Nos. 220 of 2006 & 90 of 2007 

to CM doted 091hAugust, 1999 are conditions precedent and have to be 

satisfied to avail the benefits prescribed for financial upgradation. 

Furthermore, the decision taken by Union Government providing financial 

benefits in shape of DOP & 1 CM dated 09th August 1999 is a "policy 

decision". 

11. 	It is well settled law that policy decision is not open to judicial 

review unless such policy is arbitrary, illegal. No illegality has been 

established by them to question the conditions prescribed vide DCI' & I 

OM dated 09th August, 1999. The reliance was placed on ATJ 2003(2) 532 

CAT Hyderabad Bench, G. Madhava Rao (Supra) and others judgments in 

our considered view is totally misplaced as the said orders are normally 

distinguishable. We may note that in G. Madhava Rao (Supra), Director 

General, EME, Army Headquarter, New Delhi had issued letter No. 

15251 /ACP/GP-D/EME Civ-3 dated 22.08.2003 whereby it provided that 

Chowkidars (Non Matric), who do not posses the requisite qualification for 

direct recruitment to the post of Loading Heading (Non-Tech), are not 

eligible for grant of second financial upgradation, validity of which 

communication had been challenged in said proceedings. Such are not 

the facts in the case at hand. Moreover vide Para 8 of said order in G. 

Madanava Rao (Supra) it was clearly observed that: "the only condition 

which could be insisted upon in case of Group 'D' employees as per 

condition No.6, which is referred to above is senioiity-cum fitness." In other 

words, a qualification or a condition which had not been prescribed 

under Para 6 of Annexure - 1, appended to OM doted 09 August,1 999, 

had been included by DG EME letter dated 22.08.2003, which was rightly 

held to be illegal and arbitrary. It is not the ratio of said order that the 
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O.A. Nos. 220 of 2006 & 90 of 2007 
-I 

I 

conditions prescribed under Para -6 of the Arinexure - 1 are not justified 

t1trJ 

In the above circumstances, said order and judgment is 

totally distinguishable. Similarly none of the judgments cited by the 

applicants dealt with this aspect of the matter. In this view of the matter, 

we hold that there is no illegality or arbitrariness for prescribing the 

eligibility conditions for grant of second financial upgradation. Thus, 

findings on said issue No.2 is recorded against the applicants. 

AS f or as the first issue noticed herein above is concerned, we 

may note that as per the scheme formulated and notified by the Union of 

India on 09th August 1999, grant of financial benefits is dependent on: 

fulfillment of normal promotion norms (bench-mark, departmental 

examination, senionty-cum-f,tness in the case of Group 'D' employees, 

etc.), which admittedly have not been satisfied by the applicants. We 

may also note that the post of Superintendent, Building/Roads, Gr.II has 

been re-designated as Junior Engineer (Civil). Recruitment Rules notified 

for the said post required fulfillment of educational qualification 

prescribed therein i.e. diploma in Civil Engineering. Admittedly they are 

only matriculate and do not possess diploma in Civil Engineering. Validity 

of the Recruitment Rules for the post of Junior Engineer has not been in 

question in present proceedings. It is not in dispute that the Recruitment 

Rules for the post of Junior Engineer (Civil) were formulated and notified in 

2001, which were further amended in 2008 and it prescribed promotional 

avenue to the departmental employees. Perusal of the scheduled 

appended to the aforesaid rules, as amended on 2008, would reveal that 

it provides two modes of recruitment 807S by direct recruitment and 20% 
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O.A. Nos. 220 of 2006 & 90 of 2007 
Is '  

by promotion from amongst departmental employees falling which by 

direct recruitment. Thus it cannot be urged that RRs do not provide 

promotional avenues, as projected. Applicants admittedly do not satisfy 

prescribed mandatory conditions i.e. educational qualifications etc. They 

have yet not passed requisite written examination too. Prior to the re-

designation of the post, Superintendent, Building/Roads Gr.fl was 

mandatority require to pass MES procedure examination for promotion to 

next higher post of Superintendent, Building/Roads Gr.t, which condition 

has also not been satisfied by them. On the face of it, It cannot be stated 

that the Recruitment Rules do not provide promotional avenues. The ratio 

of 1988 (Supp) SCC 519 RAGHUNATH PRASAD SING -VERSUS- SECREIARY, 

HOME (POLICE) DEPARTMENT, GOVERNMENT OF BIHAR AND OTHERS is that 

there should be at least two promotional opportunities available to an 

officer but it did not prescribe that one has to be promoted irrespective of 

attaining the prescribed qualification. Similarty in K.K. ROY (Supra) it was 

observed that at least two promotional avenue should be available. Para 

6 of said judgment noted that: 

It Is not a case where there existed an avenue 
forpromotlon. ltlsalsonotacasewh.rethe 
State Intended to make amendments in the 
promotional policy. The appellant being a Slate 
within the meaning of ArtIcle 12 of the 
Constitution should have created promotional 
avenues for the respondent having regard to Its 
constitutional obligations adumbrated In Articles 
14 and 16 of the Constitution of India. Despite Its 
constitutional obligations, the State cannot take a 
stand that as the respondent herein accepted 
the terms and conditions of the offer of 
appointment knowing fully well that there was no 
avenue for promotion, he cannot resile 
therefrom". 
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O.A. Nos 220 of 2006 & 90 of 2007 

In such circumstances, said judgment is rendered totally 

distinguishable. Further in CHANDRA PRAKASH MADHARAO DADWA AND 

OTHERS (SUPRA), the appellants were appointed in 1978 as Data 

Processing Assistants as direct recruits in Data Processing Division of 

National Sample Survey Organization (NSSO). The rules framed in 1977 

provided for degree qualification for appointment as Data Processing 

Assistant. They had been confirmed with effect from 04.08.1989. Their 

promotion grade was Data Processing Supervisor, governed by the 

Recruitment Rules, 1978. Based on recommendation made by 4th Central 

Pay Commission, an expert committee known as Dr. Seshogin committee 

was constituted in 1987 and had recommended that Key Punch 

Operators (KPOs) and Data Entry Operators (DEOs) may be combined 

and all of them may be known as DEOs. The said committee observed 

that: "This work will require intellectual skills in programming, computer etc. 

Such work will not be a routine type. Hence such personnel in the 

Government should be provided opportunities to give their best." Two 

scales were prescribed based on educational qualification. It was 

contended that: observations were made vide para - 52 that though 

impugned orders which had effect of re-designated them in lower scale 

was illegal and arbitrary. Such are neither facts or issues raised in the cases 

at hand. In CHI1TARANJAN DAS AND OTHERS (Supra), applicants were 

initially appointed as Typist though they were not having required 

qualification but on account of non-availability of qualified candidates, 

they were promoted as UDC. When their term came for next promotion to 

the post of Superintendents, they were not allowed such promotion on the 

ground that they did not possess seniority as well as holding required 

educational qualification. Thus it was observed that once they have been 
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O.A. Nos. 220 of 2006 & 90 of 2007 

qualified in relaxation of qualification, the same can not be restricted to a 

particular stage. If we examine the case at hand, we would find that 

these are not the issues raised in present proceedings and therefore said 

ratio has no application in present cases. 

We do not find any justification in the contentions rased by 

the Applicants that at this fag end of their service carrier, they can not be 

insisted to achieve the prescribed educational qualification for granting 

second financial upgradation. We may note that said conditions have 

been prescribed for the entire categories and not for a group or limited 

number of person. Applicants in our considered view do not constitute a 

separate class, which can be allowed special treatment. This Tribunal has 

no power and jurisdiction to grant relaxation of the conditions prescribed 

for such benefits. 

In view of discussion made herein above, we do not find any 

justification in the contentions rdlsed. Findings no merits, O.As are 

dismissed. No costs. 

VEDI) 

( 	;21- If 	e'-' 

(MUKESH KUMAR GUPTA) 
MEMBER (J) 
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(An Application under Section 19 of the Administrative Tribunals Act, 195) 

ÜA.No. 0 /2OO7 	- 

Sri Subirnal Roy 
-Vs - 

Union of India & Ois. 

LIST OF DATES AND r, PSIS OF THE APPLICATION 
'V' (  .ryo ld'il fl 
—I .w.,- 

15.01.199S.. Applicant promoted to the post of Superintendent, Building1' 
Roads, Gr. if. The post of Superintendent B/R was subsequently re-
designated as Junior Engineer (Civil) and as such the applicant is 
working as Junior Engineer (Civil) at present. 

09.0& 1999... Govt. of India introduced one welfare Scheme in the r.arne of 
Assured Career Progressjon (ACT') Scheme. 

Applicant completed 24 years of service on 27.05.93 and as 
such he is entitled for 2nd uPgradation under the Scheme at least 
w.e.f. 09.03.99 i.e. the date on which, the ACT' Sdw 	came into hejno - __o .  

01.09.1999- T)epartment of Defence Accounts vide its letter dated 01.09.99 
issued darification regarding fulfilment of normal promotion 

. 	 (Annexure-IV) 

14.03.2oyJ... Office of Accountant General (A&E), Meghalava granted second 
linanciJ uperadation under ACP Scheme w.e.f the date of their 
completion of 24 years of regular service. (Anexure-V) 

12.06.2002- RespondentsDepartment proposed to theGovt. for granting an 
one-time benefit under the ACP Scheme to thOse Junior Engineers 
(Civil) who were promoted from the lower post of Superintendent 1rc.r  \/i ."/m  '...... IT  

16.02.2004... Applicant submitted representation praying for grant of 2 
financial upgradatjon to him under the AC? Scheme but no

nd 

Applicant Initially appoInted as Sub-Overseer. 

response. 



06.10.2005- Applicant approached this Hon'ble Tribunal by filing OA No. 
242 1/04, which was disposed of en 06.10.05 with the direction to the 
respondents to submit representation and also with the direction to 
the respondents to consider the same and pass speaking order. 

(Annexure- VI) 

26.04.2006- Respondents issued the impugned order dated 26.04.06, whereby 
the claims of the applicant for grant of second financial 
upgradatior has been rejected basically on the plea that the 
applicant has not deared the Departmental Procedure Examination 
which is mandatoiy for promotion for erstwhile Superintendent 
B/R Grade-il. (Annexure-Vil) 

Hence this application before the Hon'hle Tribunal. 

PRAYERS 

That the Honble Tribunal be pleased to dedire that the condition No. 6 of 
the ACP Scheme and clarification No. 53 thereto of the D.O.P.& T. O.M. 
No. 35034!1/97/Estt (D) Vol, IV dated i807.01 is void-ab-initlo. 

That the Hon'ble Tribunal be pleased to set aside and quash the impugned 
kT. QV' IIVi .1 IT7TC (L order iu. .. w..ii / 	rt 	egai-C) dated 26.04.2006 (Annexure- VU). 

That the Hon'bie Tribunal be pleased to direct the respondents to grant 2' 
financial upgradation to the applicant w.e.f. 09.081999 in terms of AC!' 
Scheme without insisting for passing of any departmental examination, 
with all consequential service benefits induding arrear pay etc. by ,  re-
fixing the pay in the scale of Rs. 5500-9000/-. 

Costs of the application. 

Any other relief(s) to which the applicant is entitled as the Hon'ble 
Tribunal may deem fit and proper. 

Interim order ptayed for. 

During pendency of this application, the applicant prays for the following 
relief: - 

1. 	That the Hon'bie Tribunal be pleased Lo diiect the respondents that the 
penciency of this application shall not be a bar for the respondents ftir 
consideration of the case of the applicant for providing relief as prayed 

is 
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IN TIIE CENTRAL ADMINIS11WflVE TRIBUNAL 

GUWAHATI BENCH: GUWAHATI 

(An Application under Section 19of the Adminfrtrative Tribunals Act. 1985) 

BETWEEN: 
	 0. A. No.—g  0 J2007 

Shni Suhmal Roy, 
MISS No. 22303, 
Sb- Late Satyabrata Roy. 
Junior Engineer (Civil) 
O/o- The GarrisorL Engineer ME I  
Silchar Division, PO- Arunachal. 
Dist-Cachar, Assarn. 

-AND- 	
..Applicant. 

The Union of India. 
Represciitcd by the Secretrv to the 
Government of India, 
Ministry of Defence, South Block. 
New Delhi- 110001. 

The E-in-Cs Branch (EIC/ErR) 
Army Headquarter, DHQ. 
New Delhi- 110011. 

The Chief Engineer, 
HQ Eastern Comrnand, 
Engineers Branch 
Fort Williur,, Kolkata-21. 

The Chief Engineer, 
Shiliong Zone, MJ.S, 
Spread Eagle Falls, Shiliong- 793011. 

S. 	The Dv. Director (Adnut), 
O/o- The Chief Engineer. 
.HQ. Eastern Command 
Fort W1hm, Kolkta-2I. 

6. 	Department of Personal & Training, 
Govt. of India, 
Represented by it's Secretary, 
North Block, New Delhi- 110 001. 

Respondents. 
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DErAILS OF THE APPLICATION 

Partkuhus of order(s) against which this applkation is made. 

This application is made against the impugned order bearing letter No. 

90237/9214/EIC (Legal-C) dated 26M2006 (Annexure-Vil) issued by the 
Respondent No. 3 whereby representation of the applicant praying for 

grant or second financial upgradation widei the ACP Scheme has been 

rejected by the respondents. The representation was submitted by the 

applicant in compliance with the directions passed by this Honbie 

Tribunal in its judgment and Order dated 06.102005 in O.A. No. 

242/2004. 

JurisdIction of the Tribunal. 

The applicant declares that the subject matter of this application is well 
within the jurisdiction of this Hon'bie Tribunal. 

Limitation 

The applicant further declares that this application is ified within the 

limitation prescribed under section-21 of the Administrative Tribunals 

ACt, 1985. 

Facts of the Case 

	

4.1 	That the applicant is a citi7en of India and as such he is entitled to all the 

rights, protections and privileges as guaranteed under the Constitution of 
India. 

4.2 That your applicant was initially appointed as Sub-Overseer on 27.05.1969 

in the respondent department and was thereafter promoted to the post of 

uperintertdent, Building,'Roads (Supdt. B/R) on 15.01.1998. The post of 

Superintendent B/R was subsequently re-designated as Junior Engineer 

(Civil) and as such the applicant is working as Junior Engineer (Civil) at 

present. 

-sZThQi 7 
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43 That pursuant to the recommendation of the Filth Central Pay 

Commission, the Government of India, Ministry of Personnel, Public 

Grievances and Pensions, Department of Personnel and Training (DOPT) 
vide its Office Memorandum No. 35034/1/97-EsttfD) dated 09.08.1999 
introduced one Assured Career Progression Scheme (for short ACP) 

Scheme making provisions for financial upgradation of the central 

Government civilian employees on completion of 12 years and 24 years of 

service as a 'Safety net' in order to provide relief against the hardships 

caused to such employees due to stagnation. As per the said Scheme, the 
Central Government Civilian employees who do not get any regular 
promotion due to stagnation or the categories of employees for whom 

there is no promotional avenues or because of the limited promotional 

scope, such employees will be granted two financial upgradaUons on 

completion of 12 years and 24 years of regular service during the entire 
tenure of their service. 

(Copy of the Scheme dated 09.08.99 is annexed hereto for perusal of 
Hon'ble Tribunal as Mtnextue-fl. 

4.4 That the applicant having served for long 29 years as Sub-Overseer, was 

promoted to the post of Supdt. B/R (now re-designated as Junior Engineer 

(Civil)) in 1998 only and thereafter did not get any further promotion 

under the regular promotional avenue and as such is stagnated in the 

some post for long time. The applicant has completed 35 years of regular 

service and during this period he has got only one promotion as stated 

above. As per the ACP Scheme an employee is entitled to IF 

upgradationon on completion of 12 years of service and 	financial 
upgradation on completion of 24 years of service. Since the applicant got 
one promotion in 1998 he is entitled for the 2 1W upgradation in terms of the 

ACP Scheme and he completed 24 years of regular service on 27.05.1993. 

The AC? Scheme being launched on 09.08.99, the applicant is entitled to 
the benefit of 2nd upgradation at least w.e.f. 09.08.99 although he had 
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completed 24 years of service much earlier i.e. in 1993. Be it stated that the 

applicant at present working in pay,  scale of Rs. 5,000-8000/- hut as per 

ACP Scheme the applicant is entitled for financIal upgradation to the scale 

of py of Rs. 5,500-9000/-. 

45 That the Miaislr of Defence, GovL of Itidia pu.rsuant to the judgment and 

order dated 31.03.95 and dated 15.06.95 of the Hoffble Central 

Administrative Tribunal (CAT), Bangaiore Bench issued one order dated 
25.04.1996 and introduced a Scheme similar, to the ACP Scheme. Under 

the said Scheme the Superintendents B/R Grade-il of MLS was entitled to 
the grade higher than the entry grade on completion of 5 years of service 

and would further be entitled to get the next higher grade on completion 

of 15 years of service. The upgradation on completion of Syearsof service 

was made effective from 01.01.1986 and the same on completion of 15 

years of service was made effective from 01.01.1991 under the said 

Scheme. 

(Copy of the order dated 251.4.96 is annexed hereto for perusal of 

Hon'ble Tribunal as Annexure-ifi. 

4.6 That since the applicant was promoted to the grade of Superintendent 

B/R Grade-il in the year 1998 i.e. after launching of the above stated 

scheme dated 25.04.96 and since thereafter the AC!' Scheme of the 

Coverrmcnt of India was introduced w.e.f. 09.08.99 ie. within I year of 

his promotion, so the fulfilinient of the criteria of 5 years and 15 years of 

service for upgradation as envisaged under the above stated scheme dated 

25.04.96 before 09.08.99 became an absurdity in case of the applicant and 

consequently he did not get any benefit under that Scheme dated 25.04.96. 

4.7 That with the launching of ACP Scheme, w.e.f. 09.08.99, the applicant 

became ertw.ied to 2' upgradauon w.e.f. 09.08.99 in accordance with the 

scheme and as such he approached the Respondents praying for grant of 
2d financial upgradation to him in tcnns of ACP Scheme. 

_1 y 



48 That it is stated that following the introduction of the AC? Scheme, the 

Resperndents department vide it's Army HQ's letter No. E/750II /RR/JR 

(Civil)/CSCC dated 12.06.2002 proposed that the promotees from the 

lower post to the post of JE (Civil) are eligible for one time benefit under 
the ACP Scheme and accordingly the service particulars of the applicant 
were forwarded to HQ Eastern Command by the Chief Engineer, Shillong 

tone vide letter No. 81427/ACP/1067/EID. dated 06.01.2002 of C.E (AF) 
Zone for grant of one time benefit under the AC!' Scheme to the applicant. 

4.9 That the applicant submitted representation through proper channel to 
the Respondent No. 2 on 16.02.2004 praying for grant of 2nd finan(ial 

upgradation under AC? Scheme but with no response. He submitted 

representation earlier also. 

(Copy of the representation dated 16.02.2004 is annexed hereto for 
perusal of }Tonhle Tribunal as Annexun- ill). 

4.10 That the applicant begs to state that for grantIng financial npgradation 
under the AC? Scheme, only the following things are required; - 

The official must have completed 12 years o 1  regular service 

for first upgradation and 24 years of service for. 2nd 

upgradation, if he has not got any regular promotion. 

If such official has got one regular promotion then he will be 

eligible for 1t upgradation after completion of 24 years of 

service, and 

One Screening Committee constituted for this purpose shall 
assess the suitability of the candidate for grant of benefit 
under ACP Scheme. 

As regards the assessment by the Screening Committee,, it has 

specifically been spelt out in the Scheme that the Screening Committee 

will scrutinize the relevant service records, ACR dossiers, disciplinary! 
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penalty proceedings, if any, to assess the fitness or otherwise of an 

employee for grant of financial upgradation by fixing the pay in 

appropriate higher pay scale. This is dearly evident from para 4.2 of the 

letter dated 01.09.99 issued by the Department of Defence Accounts under 

the same Ministry of Defence. 

(Copy of letter dated 01.09.99 Is annexed hereto for perusal of 

Hon'ble Tribun.d as Annexure- IV). 

411 That wMe all other Central Govt. Departments have implemented the 

ACP Scheme in case of their employees without asking for any 

Departmental Examinalion/Skill Test, it is only in the respondent 

department that an additional requirement of diploma and test have been 

imposed in utter violation of the provisions of the scheme. It is relevant to 

mention here that in the Office of the Accountant General (A&E), 

Meghalaya 6 employees have been granted second financial upgradation 

under ACP Scheme w.e.f. the date of their completion of 24 years regular 

service without, any Departmental Examination/Test vide order No. 297 

dated 14.03.2001. 

(Copy of the order dated 14.03.01 is annexed hereto as Annexure- 

v I.  

4.12 That it is stated that being aggrieved the applicant agitated the action of 

the respondents and approached this Tribunal by filing O.A. No. 

242/2004, praying for a direction upon the respondents to grant 2h1t1 

financial upgradation to the applicant w.e.f. 09.03. 1999 with arrear 

monetary benefit in the pay scale of Ra. 5,500-9000 1- in terms of ACP 

Scheme. This Honbie Tribunal vide its Judgment and Order dated 

06.10.2005 in O.A. No. 242/2004, directed as follows: - 

the applicant Is directed to make a detail 

representation setting out his, claim for grant of second 
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financial upgradation with effect from 9.8.99 based on the 

Scheme (Annexure-T) before the second respondent within a 
period of one month from today. if any such representation 

is made the respondents will consider the same with 
reference to the ACP Scheme of 9.8.99 (Anneure-T) and in 

the light of the paragraphs 5 and 6 of the order in O.A. No. 
241/2004 extracted herein above and pass an appropriate 
order within 03 (three) months from the date of receipt of the 
representation. We make it clear that we have not expressed 

any views on the merits of die claim made by the applicant." 

(Copy of Judgment and Order dated 06.10.05 is annexed hereto as 
Annexure- VI). 

4.13 That the applicant. submitted his representation on 09.11.2005 to the 

respondents as directed by the Hon'ble Tribunal. But the respondents 
issued the impugned order under No. 90237,'9214/EIC (Legal-C) dated 
26.04.2006, whereby the d.ain-is of the applicant for grant of second 
financial upgradation has been rejected basically on the plea that the 
applicant has not deared the Departmental Procedure Examination which 
is mandatory for promotion for erstwhile Superintendent B/R Grade-il to 

Grade-I the respondents have made this contention on the basis of 
clarification No. 53 of D.O.P.&T. O.M. No. 35034/1,'97,'Egtt (D) Vol IV 
dated 18.07.2001 which says that only those employees who fulfill all 
promotional norms are eligible to be considered for benefit under AC? 
Scheme. 

(Copy of the impugned order dated 26.04.06 is annexed 
hereto as A_nnexure- V 11). 

4.14 That the applicant begs to state that for granting financial upgradation 

under the ACP Scheme, only the following things are required; - 

-r 



The official must have completed 12 years of regular service 
for first upgradaticrn and 24 years of service for 2 
upgradation, if he has not got any regular promotion. 

if such official has got one regniar promotion then he will be 

digibk for i upgriidiition after completion of 24 years of 
service, and 

One Screening Comnuuee cons [fluted for this purpose shall 

assess the suitability of the candidate Jior grant of benefit 

under ACP Scheme. 

As regards the assessment by the Screening Committee, it has 

specifically been spelt out in the Scheme that the Screening Committee 

will scrutinize the relevant service records. ACR dossiers, disciplinary/ 

penalty proceedings, if any, to assess the fitness or otherwise of an 

employee for grant of financial upgradation by fixing the pay in 

appropriate higher pay scale. This is dearly evident from para 4.2 of the 

letter dated 01.09.99 issued by the Department of Defence Accounts under 

the siine Minis try of Defence. 

4.15 That the applicant most respectfully begs to state that the applicant has 

fuilEilted all the requirements under AC? Scheme as stated in the 

preceding para hereinabove and as such he is entitled to get the 2LLd 

upgrada Lion w.e.L 09.08.99 as provided under the Scheme. 

4.16 That the applicant begs to submit that it has nowhere been provided by 

the D.O.P.&T. in the AC!' Scheme that in order to get the benefit of 
upgradation under the Scheme, an employee will have to complete 5/15 

years of service since his first promotion and before 09.08.99. Moreover, 

requirement of diploma in Civil Engineering and he will have to pass 

procedure examination etc. as contended by the Respondents in the their 

impugned letter dated 10.06.2004. The respondents cannot impose such 
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riders which are not required under the AC? Scheme and this aspect has 

been dealt in thread hare in earlier cases successivel y  and as such denial of 

2' upgradatiorL to the applicant on grounds stated above are arbitrary, 

illegal, unfaix, malafide and contrary to the provisions of the Scheme. 

4.17 That the ACI' Scheme is a welfare Scheme launched by the GovL of India 

and the Respondents by their own stretch of imagination cannot impose 

such riders which are not warranted/mentioned in the Scheme and such 

of their ads are not only contrary to the provisions of the Scheme but 

frustrates the very spirit of the noble welfare scheme professed by the 

Government. The Hcrn'hle Supreme Court also in the case of State of 

Tripura and others Vs. K.K Roy, reported in 2004 (9) 9CC 65, wherein it 

was held by the Hon'ble Supreme Court that it Scheme like is necessa y in 

a welfare state. 

4.18 That by framing the ACI' Scheme, the Government has introduced a 

statutory provision of financial upgradation for the employees who are 

stagnated due to non availability of regular promotion and as such it has 

become a condition of service. But the respondents by their simple 

executive order have superseded the dictates of a statute, which is not 

permissible under law. The respondents vide their impugned letLer dated 

26.04.06 (Annexure-VU) have not only superseded the dictates of a statute 

but have even sealed to entertain furthcr correspondence on this subject 

As such it is arbitrary, unjust, unfair, nialafide, illegal and contrary to law. 

4.19 That all the departments including the office of the C & AG of India have 

been granting finandal upgradauons to their employees on completion of 

qualifying years of service in accordance with the ACP Scheme without 

any special rider whatsoever. 

4.20 That it is stated that 4uestion of passing any departmental examination 

does not at all arise for grant of benefit to the Govt. employees in terms of 

Ii 
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office memorandum dated 09.08.1999 issued by Govt. of India, the 

condition laid down in serial No. 6 of ANNEXURE-J for grant of benefit 

under the ACP Scheme in fact relates to Group. 'D' employee, where so far 

it is related to passing of the Departmental examination and also required 

to attain Benchmark as well as fitness for granting the benefit of ACP, it is 

quite dear from condition No. I of ANNEXURE-I that it is mere 

piacement in the higher pay scale on completion of residency period of 

12/24 years of regular service, condition No. 15 also make abundantly 

dear that immediately on completion of 24 years of regular service the 

civilian central GovL employees should be granted 2nd financial 

upgradation. It is further stated specifically in condition No. 13 that the 

beneflt of ACP Scheme should be provided, in lieu of time bound 

promotion scheme or in-situ promotion scheme and further made ii clear 

that the AC!' Scheme cannot run simultaneously with the time bound 

promotion scheme or irsitu. promotion scheme. It should be further 

evident from following decisions of learned CAT that departmental 

examination is not necessary. 

ATI 2003(2) 532 CAT Hydera bad 1ench. G. Madhava Rao and etc. 

Versus LTnion  of India and (irs. 

in view of the above discussion the learned Tribunal held that there 

is no requirement of passing any departmental examination and the 

normal promotion has been elaborately clarified in paragraph (vii) of 

C.G.DS letter dated 01.09.1999, which is quoLed below - 

"(vu) Fiilfilhneztt of normal promotion norms for promotions from 

one grade to the other, as per extant orders i.e. analysis for last 3 

years in respect of Group 'C' & 'D' employees and ACRs for last 
five years in respect of. Gp 'B' employees, theIr integrity, seniority 

cum fitness in case of Gp 'D' employees disdpiim*xy/penalty 

proceedings as per the provisions of CS (CCA) Rules '1965 etc. to 

assess their fitness or otherwise, as observed by a DPC, shall be 

9 
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ensured for grant of financial up-gradation under the ACP 

Scheme." 

in view of the above definition regarding fulfillment of normal 

promotion norms it is quite dear that the DPC screening committee shall 

consider ACRs of the Govt. employees for last 3 years in respect of Group 

'C and 'D' employees and the ACRs for last .5 years in respect of Group 

'B' employees, their integrity, seniority cum fitness, provided there is no 
disciplinary proceeding is pending against the central Govt. employee, in 

fact these are the normal promotion norms required to be satisfied for 

grant of benefit of ACP Scheme. Therefore passing of any departmental 
examination has not been prescribed by the D.O.P.T. As sudL reqLiieuient 

of passing of departmental examination cannot be insisted upon by the 

departmental authorities where the same is not prescribed by the D.O.P.T. 

4.21 That the applicant most respectfully begs to state that in a series of cases 

the Apex Court has elaborately dealt in the matter. In State of Tripura and 

Ors. -Vs- K.K. Roy, reported in (2004) 9 SCC 65, the Hon'ble Supreme 

Court held that "Promotion is a condition of service" and directed the 
respondents therein to pay the applicant two promotions in the next 

higher scale on completion of 12 years and 24 years in service, in terms of 

ACP Scheme. 

Similarly in Raghunath Prasad Singh-Vs - Secretary, Home (Police) 

Department, Govt. of Bihar and Others, reported in 1988 SCC Suppi. 519 

the Hon'ble Supreme Court observed as follows: - 

"4. 	..........Reasonable promotional opportunities should be 
available in every wring of Public Service. ............. In absence of 

promotional prospects, the service is bound to degenerate and 

stagnation kills the desire to serve properly. We would, therefore, 

direct the state of Rihar to tvrovide at least two promotional 

opportunities to the officers of the State Police in the wireless 

-; & 
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t.)rganization within six months from today by appropriate 

amendments of rules." 

Again In Dr. Ms. 0. Z. Hussain -Vs- Union of India, reported in 

1990 Supp SCC 688, the Apex Court has held as under:- 

"7. This Court, has on more than one occasion, pointed out that 

provisIon for promotion increases efficiency of the Public Service 

while stagna Lion reduces efficiency and makes the service 

ineffective. l'romotion is thus a normal incidence of 

service............. I,  

(Copy of the three judgments aforesaid are annexed hereto 

as Annexures-VIIL IX, X respectively). 

4.22 That the applicant most respectfully begs to state that the respondents In 

para 5 of their impugned letter dated 26.04.2006 has referred to 

clarification No. 53 of D.Q.P.&T. O.M. No. 35034/1/97/Estt (D) Vol. IV 

dated 18.07.01 which relates to condition No. 6 of the ACP Scheme. The 

contentions of the respondents are only rested upon the said clarification 

No. 53 in respect of condition No. 6 of the ACP Scheme which resulted 

into denial of the benefli of 2nd financial upgradation Lutdef the Scheme 

to the applicant. 
It is relevant to mention here that both the D.Q.P.& T. and the 

respondent department have iftiscon rued/misinterpreted the provisions 

of the ACP Scheme and the D.0.P.& T. Clarification No. 53 is not in 

conformity with the objective and spirit of the ACP Scheme The riders of 

"fulfillment of promotional norms vis-i-vis clearing the departmental 

procedure exeunination' etc. as pleaded by the respondents in the instant 

case are not sustainable in the eye of law in as much as that such nornis 

are applicable in case of vacancy - based regular promotions only and not 

in case of promotion under, the ACP Scheme. Promotion under the ACP 

- 
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Scheme is distinguished from the vacancy - based regular promotion in 

the sense that the promotion under the AC? Scheme is only a financial 

upgradation to the higher scale whIch does not grant any higher post to 

the concerned employee nor involves any change of duties and 

responsibilities as happens in vacancy - based regular promotions and as 

such the requirements of regular promotional norms or departmental 

examination is unwarranted and irrelevant, in case of AC? Scheme. The 

ACt' Scheme has no where mentioned about any examination or extra 

qualification as a requirement for granting financial upgradation under 

the Scheme, but the Scheme has been huuiched as a welfare Scheme for 

granting financial upgradation to the stagnating employees only as an 

alternative to the vacancy - based regular promotions. But unfortunately 

the t).O.P.& T. and the respondent department have drawn an irrational 

equation between the two types of promotion aforesaid. It is further to be 

mentioned that the Hon'blc Supreme Court has repeatedly held in series 

of cases (some of which are referred to in the preceeding para 

hereinabove) that at least two promotional opportunities be provided to 

each employee and declared that promotion is a condition of service. It is 

in this spirit that the ACP Scheme has been launched by the Govt. of 

Jndia. But the subsequent imposition of such riders as departmental 

examination and norms etc. as has been contended in the instant case, by 

the respondents by the respondents, is an utter violation of the principles 

laid down by the Apex Court and totally frustrates the ver spirit of the 

AC? Scheme and such illegal riders do not have any nexus to the objective 

of the ACP Scheme, according to which, the only requirements are 

completion of 12 years and 24 years service. As such the D.O.P.&T. O.M. 

dated 18.07.2001 containing clarification No. 53 and the impugned letter 

dated 2604.2006, clause No. 6 of the conditions of O.M dated 09.08.1999 

are liable to be quashed and set aside. 
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4.23 That the applicant most humbly begs to submit that due to non-
consideratton for grant of second financial upgradation under the ACP 
Scheme, the applicant has been suffering heavy financial losses. Finding 

no other alternative, the applicant is approaching this Hon'ble Tribunal 
for protection of his rights and interests and it is a fit case for the Hon'hle 

• Tribunal to interfere with and protect the rights and interests of the 

applicant, directing the respondents to grant second finandal üpgradation 
• 	to the applicant under the AC!' Scheme w.e.f. 09.08.99. 

4.24 That it is stated that due to non-fixation of pay scale as provided under the 
ACP Scheme dated 09.08.1999 and also due to non-fixation of pay in the 
higher revised scale of pay as per existing hierarchy, the applicant is 
incurring huge financial loss each and every month and as such cause of 
action recurring in nature and arises each and everymonth till the benefit 
of ACP Scheme is granted to the applicant by re-fixing his pay in the 
appwprjate higher scale. 

4.25 That this application is made bonafide and for the cause of justice. 

5. 	Crounds for relief(s) with Ieid provisions. 

5.1 For that, the Govt. of India framed rules under the ACP SdLexnc for grant 
of two finandal upgradations in their full tenure of service on completion 
of 12 Years and 24 years of regular service to the Central Government 
ti'vili&ui mpiuyw who dv not get any prumotiun through their normal 
avenues due to Stnatjoii 

5.2 For that, the applicant has completed his 24 years of regular service way 
back in 1993 and as. such he is entitled to get the benefit of 2' i_IIOpCijL  
upgradation under the ACP Scheme at least w.e.f. 09.08.99 i.e. the date on 
which the ACP Scheme came into force. He has completed 35 years of 
service by now. 



.s. 

5.3 For that, all the departments including the office of the C & AG of India 

have been granting financial upgradation to their employees' w.e.f the 

date of completions of 12 and 24 years of regular service in terms of ACP 

Scheme. 

5.4 For that the applicant did not get any benefit of upgrada Lion under the 

Departmental Scheme dated 25.04.96 and he is also being denied the same 

benefit under the AC? Scheme. 

5.5 For that, the provisions made the ACP Scheme are conditions of service 

framed by the Rule making Authority and hence constitute an integral 

part of service rules. 

5.6 For that the provisions made under the ACP Scheme are conditions of 

service framed by the rule making authority whkh cannot be altered or 

superseded by an executive order of any individual department. 

.5..7 For that the due to non-consideration of grant of 211df inandal upgradation, 
the applicant has been incurring heavy financial losses. 

5.8 For that the Respondent department admitted that the promotces from the 

lower post to the post of j.E (Civil) are eligible for one time benefit under 

the AC? Scheme. 

5.9 For that the dause/condtUon No. 6 of the AC? scheme is contrary to the 

basic object of the ACP scheme as such the said condition and 
dassification No. 53 being contains to the scheme are liable to be set aside 

and quashed. 

5.10 For that the respondents, by way of imposing the riders of passing 

departmental examination have not only violated the rules laid down by 

the Apex Court and the directions of this Hon'bk Tribunal in this context, 

bus. have also treated the promotion under the ACP Scheme and the 

ti 

rn 



16 

4 .  

vacany- based regular promotion alike which frustrates the very purpose 

of the ACP Scheme and as such is illegal, unfair and arbitrary. 

541 For that the applicant submitted representations praying for grant of 2' 

financial upgradation to him in terms of ACP Scheme but not considered. 

5.12 For that the due to non-consideration of grant of 2nd financial upgradation, 

the applicant has been incurring heavy financial 1oscs. 

Details of remedies exhausted: 

That the applicant states that he has exhausted all the remedies available 

to him and there is no other alternative and efficacious remedy than to ifie 
this application. 

Matters not previously filed or pending with any other Co4ut 
The applicant further declares that and except the filing of O.A. No. 
242/2004 before ibis Hon'ble Tribunal, he had not previously filed any 

application. Writ Petition or Suit before any Court or any other authority 
or any other Bench of the Tribunal regarding the subject matter of this 

applica lion nor any such application, Writ. Petition or Suit is pending 
before any of them. 

Relief(s) sought fon 

Under the facts and druunstances stated above, the applican.t humbly 

prays that Your Lordships he pleased to admit this application, call for the 

recèrds of the case and issue notice to the respondents to show cause as to 

why the relief(s) sought for in this application shall not be granted and on 

perusal of the records and after hearing the parties on the cause or causes 
that may be shown, be pleased to grant the following relief(s): 

8.1 That the Hon'ble Tribunal be pleased to declare that the condition No. 6 of 
the ACP Scheme)1arification N 53 theretoaLfhe fl.(1P.& T.O.M; 

No. 35034,'1,'97,'Egtt (D) Vol. IV dated 18.07.01 is void-ab.-initjo. 
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41 
82 That the Hon'ble Tribunal be pleased to set aside and quash the impugned 

order No. 90237,'9214/ETC (1.egal-C) dated 26.0&2006 (Annexure- VTT). 

8.3 That the kionble Tribunal be pleased to direct the respondents to grant 21111  

financial upgradation to the applicant w.e.f. 09.08.1999 in terms of ACP 
Scheme without insisting foe passing of any deparünental. examination, 

with all consequential service benefits including arrear pay etc. by refAxing 

the pay in the scale of Rs. 5500-9000/-. 

$,4 Costs of the application. 

85 Any other relief(s) to which the applicant is entitled as the Hon'ble 

Tribunal may deem fit and proper. 

9. 	Tnterhn order prayed for.. 
During pexidency of this application, the dpplkant prays for the following 

relief: - 

9.1 That the Honrble  Tribunal be pleased to direct the respondents that the 

pendency of this application shall not he a bar for the respondents for 

consideration of the case of the applicant for providing relief as prayed 

for. 

10............................................ 
This application is filed through Advocates. 

ii. Paiiicuhus of the I.P.O. 

i) 1. P. 0. No. 
II) Date of Issue 

 issued from 
 Payable at 

12. List of enclosures. 
As given in the index. 

(ii'.O, GuwahatL 
".P.O, Guwahati. 

;;__ f 
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VERIFICATION 

I. Shri Subirnal Roy, 5,' o Late Satyabrata Roy, aged about 59 years, 
working its junior Engineer (Civil), MFS No. 228303, in the office of the 

Garrison Engineer, Sllchar Division, MES, P.0- Arunachal, Dist-Cachar, 

Assam, do hereby verify that the statements made in Paragraph 1 to 4 and 
6 to  U. itre true to my knowledge nd thosc injide in Priigritph5 tre true 

to my legal advice and I have not suppressed any material fact. 

And I sign this verification on this the fda of Jf2007. 

11 
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MOST IMMEDIATE 	: 

No.35034/1/97-Es(D) 	 A,iExu-,ZJ 
Government of India 

Miisiry f Personnel, Public Grievances iind l'ensioiis 
(L)jti lrnciil of Pcrsozincl and l'talI)hlg) 

North 1Uock,.w Delhi 110001 
August 9, 1999 

OFFIcE /i'IEM0P,INOL//4 

Suoject:. THE A55UREt CAREER PROGRESSION SCHEME FOR 
THE CENTRAL GOVERNMENT CIVILIAN EMPLOYEES. 

The Fifth Central Pay Commission in its Report has made certain recommendations 
relating to the As';urcd Career Progrcsion (ACE') Scheme for (be Central Govcrmncnt civiliun 
employces in all MinistriesfDepartnients. The ACP Schcme needs to be viewed as a 'Safety  Net' 
to deal with the problem of genuine stagnation and hardship faced by the employees due to lack 
of adequate promotional avenues. Accordingly, after careful consideration it has bccn decided 
by the Goveri'uncnt to intrbduçe the ACP Scheme recommended by the Fifth Central Pay 
Commission with certain modflcaUons as indicated hereunder:- 

JUI'W.ciSEIYIci 
2.1 	in respect of Group 'A' Central services (l'eclmical/Nwi-Technical), no financial 
upgradation under the Scheme is being proposed for the reason that promotion in their ease must 
be earned. Hence, it hs been decided that there shall be no benefits under the ACP Schemnc for 
Group 'A' Central services (Teclmical/I4on-Teclmical). Cadre. Controlling Authori(ies in their 
case would,. however,. Icontinue to improve the promotion pro8pects in organisations/cadics on 
functional grounds by way of organisationni study, cadre review, etc. as per prescribed norms. 

GROUP 'B', 'C' ANI) '0' SERICEi/POSS AND ISOLATED 
'OSTS IN G1WJ)1' 'A'1 'fl'. 'C' ANIJ 'DJATEGORI1 

3.1 	V/hue in respect of these categories also promotion shall coulinue to be duly earned, it is 
proposed to adopt the ACP Scheme in a modified form to mitigate hardship in cases of acute 
stagnation cither in a cadre ot in an isolated post. Keeping in view all relevant factors, it has, 
therefore.. been decicd to grant Q crn.iLqLJf.4oJiQg1 Las recommended by the Fifth 
Central Pay Commission and also in accordanci with the Agreed Settlement dated September 11, 
1997 (in. relation to Group 'C' and 'I)' employees) entered into with the Staff Side of the 
National Council JCM)] under the ACP Sc1ime to Group 'B', 'C' and 'D' employees on 
completion of kjyea 3nd L4MrI (subject to condition no.4 in A.nnexure-1) of regular service 
respectively. Isolated posts in Group 'A', 'B', 'C' and 'D' categories vhicli have no 
promotional avenues shall also qualify for similar benefits on the pattern indicated above. 
Certain categories of euiph'yccs such as casual elflpl('yee! (inducting those wi(h temporary 
staiw;), ad-hoc a;i cntract erit ployces shall not qinlify for ben"(its under the afomesaici Scheme. 
Grant of financial tipgradaIioiis imniler the ACt' Scheme shall, however, be subject to the 
cond1s c,e.ntionedin /jiej, - 4 - 
i .0.1JcXir 	 2/- 
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—20- 
.2 	'Regular Servlce for the purpose of the AC? Scheme shall be interpreted to mçan the 

1eligibitity service counted for regular promotion In terms of relevant Recruitment/Service Rules. 

introduction of the ACt' Scheme should, bowcvcr, in no case affect the irnrninl (regular) 
promotional avenues availabLe on the basis of vacancies. Attempts rtCCdC(l to improve promotion 
prospccts in organisations/cacir CS on functional grounds by way of organisatkthnI tludy, cadre 
reviews, etc as per prescribed tiontis should not be given up on the ground that the ACt' Scheme 
has been introduced. 

Vacncy baSed rcgular promotions, as distinct from financiaL upgradatiun under thc ACP 
Scheme, shall côutinuc to be granted after due screening by a regular Departmental Promotion 
Committee as per relevant nilcs/guidclinc:s. 

r. 	iPafsJ'itbLv y.1 

6.1 	A departmental Screeuing_Cqiiuitcc shall he constituted for the purpose of processing 
the cases for grant of bcncfitundcr the ACP Scheme. 

6.2 	The çjpgjlj,  of the Screening Conuntitee shall be the same as. that of the DPC 
pr.scribed undei the relevant Recruitment/Servicc Rules for regular proinbtlon to the higher 
grade to which financial upgradation is to he granted. However, in cases where DPC as per 
the prescribed rules is headed by the Chairman/Member of the UPSC, the Screening Committee 
under the ACP Scheme shall, instad, be headed by the Secretary or an officer of equivalent rank 
of the concerned Miuistry/Dcpailment. In respect of Isolated posts, the composition of the 
Screvning Committee (with modification as noted above, if required) shall be the same as that of 
the DPC for promotion to analogous grade in that MinistzylDepartineut. 

6.3 	In order to prevent operation of the ACP Scheme from resulting ,ln(o undue strain on the 
admIr1itIdt1ve machinery, the Screening Committee shall follow a tlmc-schedute and meet twice 
In a financial year - preferably in the filst wceç of LTanuar' and Aly  for ajjc& processing of 
the cases. Accordingly, cases maturing during the first-half (ApriL-September) of a particular 
financial year for grant of benefits under the ACP Scheme shall be.tàken up forcozislderation by 
the Screening Committee meeting in the first week of January of the preyinus fInancial year; 
Similarly, the Screening Conunittec meeting in the first week of July of any finan:Ial year shall 
poccss the cases that would be maturing during the second-half (October-March) of tlie.samn 
financial year. For excnpk, the Screening Committee meeting in the first week of January, 
1999 wcnild process the cafles that would attain maturity during the period AprIl 1, 1999 to 
Scpttinber 30, 1999 and the Screening Committee meeting in the first week of July, 1999 .would 
process the cases that would maturc during the period October 1, 1999 to March 31, 2000. 

6.4 	To make the Scheme operational, the Cadre Controlling Authoities sl1all constitute the 
first Screening Committee of the current financial year within a month frodl the date of issue 
of these instructions to consider the cas that have already matured or would be indturing upte 
March 31, 200() for grant of benefits under the ACP Scheme. The next Screening Conirnittee 
shall he constituted as per the time-schedule suggested above. 

... 



7'. 	11fliStricsfJ)cpancnfs arc advised to explore the possibility of effecting savings so as 
o minimise Ilic additional fIiincjij coizitnitment that iiztrodutl 	of the ACP Scheme may entci, 

' 	

The ACI' Sciicnie shall become operational from the date of Issue of this Office Memórinduw 

In so far as persons serving in the Indian Aud and Accounts. Departments are oonCcyfl,J, thsc orders issue nfter consult(jon with the Comptroller and Auditor General of India. 

' The Fifth Central Pay cozjirnjssj In jaragraph 52.15 of its Report has milso separately 
recomjnende a "Dyntic Assured Career Progression Mechanism" for differçnt streams of 
doctors. it has been decided that the said reconzmenqja(101, may be considered separately by the 
admiriJsttjve Ministry concerned in consultation with the Department of Personnel and Training and the Department of Einditutii. 

Any interpreta(jonJcjfjC,j011 of doubt as to the scope and meaning of the provisions of 
the ACP Scheme shall be given by the Department of Personnel and Training (Establishment..D). 

All Ministiies/Departrnen; may give wide circulation to these instructions for guidance of all concerned and also take immediate steps to implement the Scheme keeping In view the 
ground situation obtaining in serviccs/ca(JieW posts within their administrative jurisdiction; 

Hind j. version would follov. 	 ,. 

(K.Kt~ l  
To 	 birector(E.stabtishment) 

• 1. 	All Ministrie Department-h  of the Government of India 
President's Secretariat/Vice President's SecretarjaVPrjne Minister's Offlce/ 
Supreme CourtfRajya Sabba Secretariat ok Sabha Secretariat/Cabinti StcretariaV 

Administrative Tribunal(Principal l3cnch), New Delhi All attached/sut ,oyd;,111( offices of the Ministry of Personnel, Public 
- Grievances and Pen.ions 

&cretary, National Commission for Minorities 
• Secretary, National Comirtissjon for Scheduled Castes/Scheduled Tribes 

E tctary, Staff Side, National Council (1CM), 13-C, Ferozeshab Road, New Delhi 
.il Staff Side Members of the National Council (1CM) 

Establishment (D) Section - 11lOJ) cj.j 



ANNENUREJ 
c2tJ1rTxqNs FOR GRANT QeJJ!NErjTS 

ilDER THE ACP SCHEMI 

The ACP Scheme envisages merely placement in the highcrpay-sca!e/graiit uf fin.ncial 
benefits (through financial upgradation) only to the Government servant concenied on personal 
basis and shall, therefore, neither amount to functional/regular proinoton nor would require 
creation of new posts for the puipose; 

The highesi pay-scale upto which Lite financial upgradation under the Scheme shall be 
available will be Rs.14,300-18,3tX). Beyond this level, there shall be no financial upgrantioii 
and higher posts shalt be filled strictly on vacancy based promotions; 

The financial benefits under the ACP Scheme shall be granted from the dale of 
completion of the eligibility period prescribed under the ACP Scheme or from the date of 
Issue of these instructions whichever is later; 

lie first financial upgradalion under the ACP Scheme shall be allowed after 12 years 
of regular service and the secaid upgrudation after 12 years of regular servIce from the date of 
the first financial upgrada(ion subject to fulfillment of prescribed conditions. In other words, if 
the first upgradation gets postponed on account of the employee not found fit or due to 
departmental proceedings, etc this would have consequential effect on the second upgradation 
which would also get deferred äccordingy; 

.1 	Two financial upgradntions under the ACP Scheme Intho entire (Jovenunent vervice 
career of an employee shall be coirned against regular promotions (including in-situ promotion 
and last-track promotiori availed Iluough limited departmental competitive examination) availed 
from the grade in which an employee was appointed as a direct recruit. This_shall mean tlLiwp. 
financial upgradations under time ACP Scheme shall be availabLe only If no re uiiromotioiis 

esiifa 	s have been availed byan employee.  If an 
employee has already got one r 	nrprornotiomesaJ.Lqualify for (be secoaiiv:ncbl 
upgradntioii only on completion of 24 years of regular service under the ACP Scheme, In case 
two prior promotions on regular basis have already been received by an employee, no benefit 
under Lite AC1' Schema shall itccue to him; 

5.2 	Residency Periods (regular service) for grant of benefits under the ACP Scheme shall be 
counte(l from the grade in which an employee was appointed as a direct recruit; 

Fulfillment of 	 norms (benchmark, departmental 	tmation, 
seioritëmnrness in thè case of Giöiip 'D' employees, etc.) for grant 'of financial 
upgradatioiis, performance of such duties as are entrusted to the employees together wi!h 

financial upgradations as personal to the incumbent for the stat'd 
purposes and restriction of the ACP Scheme for financial and certain other benefits (House 
I3uilding Advance, allotment of Government accommodation, advances, etc) only wtlmut 
conferTrng any priviwge; o,lated to higher status (e.g. invitation to ceremonial functions, 
deputation to higher posts, ctc) shall be ensured for grant of benefits under the ACP Scheme; 

P  pp~ dy 
	 ... ..51- 



/  F. 	Financial upradution under the Scheme hal1 be given to the nut, 
athordanceviU' ticféxlsiing hierarchy (in a cadre/category of posts without creating new pos's 

( for(hrirpoSe. ' however, in case o Isolated posts, In the bscnofdef1 	IhierarChiCai_ 

' "grades, financial upgradation shall be given by the MinistrieSIDePaltIfleflhS 	cicd' in the," 

hnrncdia(eLY next higher (81111 1 Vs,AWIL9n) py.cales a indicated. In LIlUAUfJ1 which is in 
keeping with Part-A of the First Schedule annexed to the NO(1IIC8IIOII datcd Sepernber 30 9  1997 

of the Ministiy of Finance (Dcpailincnt of Expenditure). For instance, incumt,eitS of isotatd 
posts in the pay-scale S-4, as indicated In Anuji.rJI, will be eligible for the proposed two 

financial upgradations only to the pay-scales S-S and S-6. Financial upgradation on a dynamic 

. 	 i.e. witbout having to create posts in the relevant scales of pay) has been basis (  recommended by the Fifth Central Pay Commission only for the Incumbents of isolated posts 
which huve no avenues ot promotion at alt. Since financial upgradatioflS undcr the Scheme 
shall be personal to the incijmbeot of the Isolated post, the same shall be filled at Its original 

' levet (pay-scale) when vacated. Posts which are part of a well-defined cadre shall.not qualify for 
the ACI' Scheme o!1 	vnarriic' basis. The AC!' benefits 
conforming to the existing bietarcilical structure only; 

- 8. ' 	The financial upgrada(ion under the AC!' Scheme shall be purely personal to. the 
employee and shalL have no relevance to his seniority position. As such, thorn shall be no 

additional financial upgiadat.ou fo.r the senior employee on the ground that the junior employee 
in the grade has got higher pay-scale under the ACP Scheme; 

9. 	On upgradation under the AC!' Scherrie, pay of an employee shall be fixed under the 
provisions of FR 22(1) n(1) subject to a minimum financicl benefit of Rs.100/- as per the 

jorandum 	 .' 

The finuncial benefit allowed under the' ACP Scheme shaLl be final and no pay-fixation benefit 

shall accrue at the time of regular promotion i.e posting against a functional post in tire higher 

grade; 

10. 	Grant of higher pay-scale under the AC!' Scheme shall e c0ditional to the fact that an 
employee, while accepting tile said bncfit, shall be 
&cr for,regtilar prowo(iOfl on occurrence of vacancy subsequently. In case he refuses 
to accept (lie' higher 'post on regular promotion subsequentLy1 he shall be subject to normal 

debarment for regular promotion as prescribcd in the general lnStiUCtlOflS in tillS igar(1. 

1owevcr, as and when he accepts regular promotion thereafter, he shall become eligible or the 

second upgradaticin under the AC!' Scheme only after he completes the required eIiibllity 

service/period under the ACI' Scheme in that higher grade subject to the condition that the 

period for which he was debarred for regular promotion shall not count for the purpose. For 

exainple,'if a person has got one financial upgradalion after tendering  11YSus of regular service 

and after 2 years therefrom if be refuse-s regular promotion rind is consequentlY debarred for one 

year and subsequently he is promoted to the higher grade on regular basis after completion of 
15 years (12+2+1) of regular service, lie shall be eligible for consideration for the second 
upgradatiofl under the AC!' Scheme only after rendering ten more years in addition to tw;; years 
of service already rendered by 

him after (lie first financial upgradatiOfl (2+10) in that highei 

grade i.e. after 25 years (12+2+1+10) of regular se.rvice becusc the debarnielit period of one 
year canot be taken into accoufli toward; the required 12 years of regular servICC 

in that liigl'r 

grade; 
... 

I, 
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1. 	In the matter of discipIiiiary/pcnalty proceedings, grant of benefits under the •WI )Scuiemc shalt be subject to tuics governing normal promotion. Such cases shaft, therèlote, be 
regulated under the provisions of relevant CCS(CCA) Rules, 1965 and Instructions thcrcundei: 

The proposed ACP Scheme contemplates merely IgA0=19 0 PSIM9 basis In the 
higher pay-scale/grant of finunciid benefits only and shall not amount to actual/functional 
promotion of the employees conorncd. Since orders regarding reservation in promotion are 
applicable only in the case of regular promotion, reservation orders/roster shall not apply to the 
ACP Scheme which slwil extt'ad its benefits uniformly to' all eligible SC/ST employees also. 
However, at the time of regular/functional (actual) promotion, the Cadre Controlling Authorities 
shall ensure that all reservation orders are applied strictly; 

Bxisting time-bound promotion schemes, including in-situ promotion scheme, in various 
Ministries/Depaitnients may,. as per choice, continue to be operational for 'tbc concerncd 
categories of employees. However, these schemes, shall not run concurrently with the ACE' 
Scheme. The Adinjnjs((jve Miiiislry/l)cpai(incni -- not (ho employees -. shall have (he 
option In the matter to choose between the two schcrues, i.e. existing tinic-bound promotion 
scheme or the ACP Scheme, for various categories of employees. However, in case of switch-
over from the existing time-bound promotion scheme to the ACP Scheme, all stipulalions (viz. 
for promotion, redistribution f posts, upgradation involving higher functional duties, etc) made 
under the former (existing) scheme would cease CO be operative. The ACP Scheme shall have to 
be adopted in its totality; 

In case of.an  employee declared surplus in his/her organisation and in cnse of tra1sfer3 
including unilateral transfer on request, the regular service rendered by him/her In the previous 
organisation shall be counted along with his/her regular service in his/her new organisation for 
the purpose of giving fmanciat upgiaclation under the Scheme; and 

Subject to Condition No. 4 above, iii cases where the employees have already comnpYeted 
24 years of regular service, with or without a promotion, the second financial upgradation under 
the scheme shall be granted directly. Further, in order to rationalise'unequal level of stagnation, 
benefitof surplus regular service (not taken into account for the first upgradalion underthe 
scheme) shall be given at the subsequent stage (second) of financial upgradatlon under the 
ACP Scheme as a one time measure. In other words, in repect of employees who have already 
rendered more than 12 years but less than 24 years of regular service, while the [list financial 
upgradation shall be granted immediately, the:survlus regular service beyond the first 12 r :ars 
shall also be counted townrth the next 12. years of rcgularservcerqiired for grant of the second 
financial upgradation and, 	iliiiy shall be considered for the second financial 
uilahon also as and vhcn they comuplcte 24 years of tegular service without waiting for 
completion of 12 more years of regular service after the first financial upgradation already 
granted under the Scheme. 	 ' 

40 

(KA li-IA) 
D/recfcr(Ecfablishmen t). 
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S.No. 
r 

Revised pay-scales (P.$)_____ 
-__ 

v 
3. S-3 2650.65-3300-70-4000' 

A. 	- 

5.__-  
S-4 
-r 

27S0080O.754400 - 

50-80-4590 

4000-100-6000 

- 	4500-125-7000 

5000-150-OO 

ii. TT - 	S0O.2OW 

T i3 - 7450-225-11500 

13. S-14 7500-250-12000 

r4.• 8000.275-13500 

10000-325-15200 • 	15. S.19 

 S-21 12000.37546500 

 - S-23 - 12000-375-18000 

w 
I 

• 	
I: 

'- 
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NNEXUR1hY 

ST&Ai/CQMiON PAY-SCAL.F.5 
As 	Part-A of tlJrstcheduc Aniicxed to_ih!.J4jfl!trv of FIM1ce 

(bertmnt of Eipdj. 	ott; Notif (cat Ion dotcd SoDtsmbsr 30 1997 

[PERENCE PA'_QL_A4FIY I QF ThIS QEE1 MEMQMNDVM] 
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7 . MAIN FEATURES OF THE ASSURED CAREER PROGRESSION SCHEME 

The main feature.g of the Assured Career Progression Scheme ore:-

(I) 	It is financi2 , p9radation, not promotion. 
------------- 

. It has no relation with tcanciei. 

Normal (Regular) promotion on the basis of vacancies will continue 
to be granted as per releint . rules, when vacancies In higher 
grade arise. 

(lv) Cadre Re1ew will not cease. 

V 	 (v) 	The benefit is on personal basis. 

V 	

V 	(i) Two financial upgradations under the ACP Scheme shall be 
• 	 V 	 axiiloble on completion of 12 years and 24 years of regukir 

ser'ice respectively. 

• 	: 	(il) If the first upgrodation gets postponed on account of the 
employee not found fit due to Departmental proceedings etc •hls 

V 	
would have consequential effect on the second upgradations. 	

V 

. (viii) If an employee has already got one regular promotion, he shall 
qualify for the first financial upgrodation on completion of 24 

/ years of regular service under the AC.P' Scheme. In case two prior 
promotions on regular basis have already been received by on 
employee, no financial benefit under the scheme shall, accrue to 

V 	•, 	him. 	 V 

bepartrriental 5creening Committees (same as ()PCs) to process 

	

V 	 • 	cases. 

Screening to be heldtwice a year - Jan and Jul in adnce. First 
screening to be done within one month of the issue of the order 
for cases maturing upto 31 March 2000. 

Scheme to be operational w.e.f. 09 Aug 99. 

I 	 1. 	 V . 	- 	 .' 
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(xii) Upgradation to be given to the next higher grade in óccordan 
with existing hierarchy in the Cadre, In case of Iokited posts 
where there is no hierarchy, upgradation should be given in the 
next higher scale as per standard pay scales recommended by 

Fifth CPC. 

On financial upgrodotion, the concerned employee will continue to 
retain old designation and perform such duties as entrusted to 

- the employee 

The ACP. Scheme will be restricted to financial and certain other 
• benefits like House Building Adince, Allotment of Governm€nt 

Accommodation, Adinces etc. only. This will not confer any 
privilege related to higher status e.g. deputation to higher posts 
etc. 

On upgradation under ACP Scheme, pay of an employee shall be 

• fixed under the provisions of FR 22(I)(a)(1) subject to a minimum 
financial benefit of R9.100. The financial benefit allowed undei' 

the ACP Scheme shall be final and no fixation be.nefit will accrue 
at the time of regular promotion. 

In the matter of. bisciplinary Penalty proceedings 1  grant of 

benefits under the ACP Scheme will be subject to rules governinq 
norrrii promotion. 

Orders regarding resenxition in promotion are not applicable to 
AC? Scheme. 

Existtng In Situ Promotion Scheme will not run conci.rrently with 
the ACP Scheme. 

• (xix) In cases where employeeshave already completed 24 years of 
rgularserviceit1Lorw!thpLapr0mOfiQ!i -second financiaF 
upgradation under the scheme shall be qranted directly. 

21 



-253 - 

(lyped true copy) 	 ANNlXURJ- 11 

(Extract) 

No. EC-9023714603/EIC (Legai)11993/ D (Works) 
Government of imlia 
Ministry oWefence 

New Delhi: dt: 25 th  April, 1996. 

The Chief of Army Staff 

Subject: 	implementation of CAT Bangalore Bench Judgment 
In O.A No. 1337 and 1364 to 1373!94 O.A No. 1338 k 1376 to 13$2194 
and O.A No. 534195, 1079 to 10W95 and i39 to 1393/95. 

Sir. 
I am directed to refer to the judgment and order of Hon'ble CAT Bangalore 

Bench dated 31.3.95 and 15.6.95 in the abo mentioned O.A.s and to convey the 

sanction of the President to the grant of higher pay scales as that being paid to JEs in 

CPWD in the following manner to the Superintendents (13R/EM')/Surveyor Assistants 

Grade I and Grade II of IvIES:- 
There will he two scales of pay for Superintendent (T3RIEM)/Surveyor 

Assistants Grade viz. Rs. 1400-2300 and Rs. 1640-2900. The entiy grade will 

be Rt 14002300. The Superintendents/Surveyor Assistants, on completion of 

5 years service in the entry grade will be placed in the scale of Rs. 1640-2900, 
subject to the rejection of unfit. This higher grade will not be treated as a 

promotional one but will be non functional and the benefit of FR 22 (1) (a) (1) 

will not be admissible. While fixing the pay in the higher grade as there will 

be no change in duties and responsibilities. 

Superintendents (I3RLEM)/Survcyor Assistants, who could not be promoted to 

the post of Assistant Enneers!Junior Surveyor of ,  Works, in the scale of Rs. 

2000-3500, due to non-availability of vacancies in the grade of Assistant 

Engineers/Junior Surveyor of Works, will be allowed the scale of Assistant 
Engineers/Junior Surveyor of Works i.e. R. 2000.3 500, on a personal basis, 

after completion of 15 years of total service as Superintendents 

(BI3JEM)/ Surveyor Assistants. This personal promotion will be on fltness 

basis. As and when regular vacancies in their grade of Assistant. 

T. 
S a, 

IV 



EngiuieeiJunior Surveyor of Works atise such offloors who eijoy personal 

promotIon will be adjusted against those vacancjes subject to observance of 
normal procedure. 

(I) In the matter of py fixation, the Sueiinjendtjnj O3RJErvI)/Survyor 
Assisiants who are allowed the scale of Rs. 2000-3500 on personal basis will 
gel the benetit of FR 22 (1) (a) (0. 

(iv) On being granted personal promotion to the grade of Assistant 

Engineers/Junior Surveyor of Works, the Superintendents/Surveyor Assistants 
will 	continue 	to 	peiforni 	the 	same 	duties/fUnCtiOnS 	of 
SupeIjntendentsJSwyeior Assistants.  

The orders iardin placement in the scale of Rs 1640-2900 after 5 years of 
service will be Offoutivo from 01.01.1986 while those relating to personal 
promotion after 15 years of service will be eJIctive from 01.01.1991. 

This issue with the concurrence of Dfece (Finance) vIde their tJ.O. No. 
fl#' 	 ITT? t lit 4 1. # n w -1/yo UL. o.u4.9o. 

Yours fathfUliy 

Sd!- megihle 

(M.V. VUAYAN) 

DESK OFFICER 
Copyto: - 

CGDA, New Delhi. 

DA. SC, Puny. CDA. NC, C/C) 16 APO, CE (AF) i3augalore. 
Defence Finance)/Wurks. 

CAO/A 6. 
F-in-C's Branch. 

Department of Expendiiire US (IC) 
Shii AK. Navak, Fifth Central Pay Commission. 



TMESS No. 228303, 
Subinial Roy. JE (CiW) 

(Typed tnxcd copy) ANNEXURE.. 111 

Gartison Enaineci (AF) 
Elephant lalls Camp 
Nonglycr Post 

Shillong- 793089 

E-in-C's Rranch (FJCIEIR) 
Amiy lIe4dquarttrs 
DHQ, P.0- New Delhi. 

(Through proper channel) 

16 Fth 2004. 

NON FATJoN OF AP 

Rcspectd Sii. 

With due respect and humble submission, i beg to lay down the fbllowing 
few lines for your kind consideration please. 

Sir, I was enrolled in the department as Sub-Oveeer in the year 1969 and dining 15 
January 

 

1 998 I was promoted as JE (Civil) oncompletion of 29 yean of ngular service. 
This is to inform you that ACP was approved in Aug 99 and initiation has not yet 

been done in my use even aikr lapse of 4 years. 

As per Army HQ E-in-C's Branch letter No. E/75001/PF/JE (Civ) CSCC, March 
2002 every pronlotee are eliQible for one time benefit of ACP who was Promoted from 
lower post. Hence 1 am entitled for 2'  upgradatjon, Special sanction from (Jovt, is 
required. M service particular have already been forwarded to your .  HQ 'ide CE (AF) 
Shillong Zone's letter No. 8i427/ACP/1087/EID dt 06 Jan 2002. 

it is for your informatioti that CAT Bangalore has also bceti dinetcd for this 
bcnefi(. 

Therefore, requested your good self to look into the matter especially for my 
legitimate benefit. 

- shall remain grateflul to you for this act of kindness. 
Thanking you Sir. 

Yours faithfully 

(Subirnal Roy) 
JE (Civil) 

VS 
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'IT 	ivr 	I 't,oH.t at C•fIflO• 1 cco%ir, 	(fl) 	I No AN(X/1 ioSI/A(P 
I Ofjceofttte(..L)A, 

' 	 1999 	I W st 13Ioc.c_V.I.K.PtIra:1 I. 

NCNDCIh6' 
'T 	Iii) 	I Da ed :- 1' September"9 9 

New (e't,I 
--------- 

(S  

(I 

The CDA  

J'4 2  V3 3d14 

,ub;- The assured career progression scl'eriie k r (lie Cenital Govt. Civi(hIn 

Einpfoyees. 	 S.  

ike Vth C.P.C. in its repoit niade ccttufl reco tluflCfl(l tiOILS rClatiflb ( ass-il C 

.arcer 	piogression (AC!') ccheme for Citntcal (ovt. C viliari EmploeS II' 

MinistJieS/J)CpaftrnefltS. The said scheme hai tow l'ecn ac';epIul by ike '3 )Vt. tJi 

certain inodilicatt011 vidc the Govt. of India, hut'. of 'crsonn l, P.iblic (jfi.ViCC! iiiid 

pcniofl (Dentt. of I'crsorincl & Trg.) O.M. No. 350411197-E.StI-(13) thied 9" AiguSI 

99 (Copy cuclosed). 

SIentLc!'iAEes of (lie AC!' schcwe 

2. 	Urnad details of the AC!' scheme liav. been 1 ivcn in (lie dt$ovc nWtitIOl%e(! OM 

dated 9.8.99. however the salient la(urcs 	the St henie at  alva the parametct' be 

(,ti.ccvC'tl ii its implcincn(atibn in the Depait mc nt ai as undcr; 

(1) 	TI e tinancial benetits und'r the ACF st.hcin 	iIl-bc granted ti on' I hc cl.iU (II 

cetuptelioli of the eligibility period prtscribcd under the schi*w of liotT ilu 

thite of issue of tItc5e instnlction I e.9-81999 wliicl ever is later 

(n) 	L Vt) (inancial up-giadations under tI e ,CP ;Iiall b flvdIlablc to tr ni' 

,, ( 	,;ti•d 'I)' employees, if n'  jegular .romoti m, have b cn av iil.:iI tIuri.I (In 

(MCI ibed pet inds in IIH 	t ade, O ( OlI%) CU()II 	1 	'ears ;im. :'l , •u • 



• 	 .... 	•.• 	'. 

2 	 . 

icgUlif ;crvicc respectively. The first finauci.il up gradation tiider the icb 

shall be attwcd after 12 yeats of tcgular, st t vice a id secutid tii-grad.t..°t Wier 

12 yzrs ofcBular service ffoln the date ohirst Ii tancial up-gr4:,nsutjcct 

tj the ti.lIillzncnt of prescribed eonditions. the ACP scheme does not oVei 

J-ou & .e IDAS ollicers in the Dcptt k terms of psia 2.1 of DON's OM 
(Inted --99. 

•tiii 	I;i case the first up-gradation gets postponed on acc ount of ctnployec f101. feund 

lit or du to departmental proceedings etc., ih. san e would hrvc con:;equcntial 

cFtcL 01 the second up-gradaLkn and t ic sam would at.o get defeai'cd 

a'cuulingl y. 

(iv 	l!eular service for the purposc of ACP ;cl.cme is intcipreri to mean Ike 

eLigibihiiy service counted for regular promot on in tcrr'ts of rele'ant 

servic&recruitinent rules. Further the rcgt.lai ser ice for the rant of tetcffl 

under this scheme shall be counted from We :,, radt in which an erniloyec was 

1)1)Oifi(Cd as direct rccruit. 

v 	TWO ciuuicial tip-gradatiomi widet Ike said .$ctieuii itt Ike enLic t iiI .':i :1:t 

c.iirtec 	tn employees sliall bc counted at ai tst ri gular prom' liUiI5 IiI( ltlIliii 

ii'sitti promutson (granted in tcm s oF Mv. o1 Ft t Depti. of ..xpdr. ()M Mu 

l(J/h/F-1t1188 dated 13th  Scp91) and Fast tr.tck i foinoti(ins ;wailec itrcughi 

limited ticpartmntul competitive exainiiiatoiis, 11)111 the grsd in which the 

e:iipl•yce wasappointedasdirecttecruit. • 3ncfly, JWP financti! upj,railat ons 

ae assuu ed in the Govt. service tatricr uudcr the :htcntc. IF .c; employee has 

aiiaov got one pfomnotion, hthlic will tjt.aify (br s(.eoitl (ina.cial tip. 

giadaiioii only on completion oh' 24 ye&s ofrgular srvi. In ctc an 

'tiphycc has comp1rtcd 24 years of ccgul tr servi c witli.ut .ny pr•ntotiaisS 

t 'vu hi in tn;iul up.jrudation will b: gi VCfl CS ocr P UVISiOi IS C'.l unused 

4.5 I itiu1 IS of Annexure I of aly)% c uncuUio.;e I ON clittcd 1-8 "1. In case ttw 

prunststii'nS have already been received I y an c ipluyc, i's bcitt:lit utsici 

s:hic,itc shalL accnlc to bun/her. 

...,. 	•• 
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1 
•tcasicy ba.setl regular proisiolioiç as distinct fioiii i iliancja up •,radataou ur der 

ibe ACt' scheme, shall continue to be gravtc(l at h r due sreeisi'zig bi ic8ti1r 

i; per :elevant tulcs/regulaiioni. This inirod ictior; (ftbc ACP scIivcmc 
nu case, aflcct the noim.al (regular) p'oniotio.f avenues 

Uil1Ulrnerit of normal promotion norms for pnnlo.ons from wic grade to he 

other, as per extant orders i.e. analysis of ACls 10 last 3 year:; in respect of 

GsotipC'&'fY employees arid ACR.s fbi la;t live fears in resject of (p13' 

employees, tkr integrity, seniority curn fiti cs; in ase of (J 'D' etiploym 
di.cipl11y' penalty 	proceedings as per the Jirovi :ion of t.(CC,A) Itules  
195 etc to assess their litriess or otherwise, as ob! erved t y a )t'C, ihall be 

en.ured tr grant ollivaiicjal up-gradation un Icr the kCP sclierni. 

"I'llo financial up-p  ,radation under the said st. heuic shall be givin to t ie IC ( 
IiitIier gra:ic in acco,da,icc with the cxisthig_hut.tarcliy in a cause/caco,v •i 

post virhic.ut creating any new post for ihic p iqOse is laid (iuwr inpata 7ot 
and /umcxurc II to OM dated 9-8-19)9. 

i: 	lic hi 
inua upgradatioii under the scficnw shall I e purely p'::rsoial Lu ftc 

erniluvce lot die statcd PUS-pOSeS and rcstrictiin of / tCP sd ern !r hiiia,icü.l 
.151(1 

other (.cnc(ig shall have no relevance to i-is sends 'tity po ;itioit, bc/sue vi I 

.uiulrnuc io hold the old designa(io, and th (he arne will not amount. () 
icti;.rh/Iijisci ionat I)roIIiution of the crirployce. Ilier. : 511411 tic, r' additiu,ial 
inaitcial U:)-gradation for the scniri cuiplo 'cc on the gr'unJ that JUIIIO 

• ilII1:uyce ii the grade has got higher pay scale uiidcr I he ACt schute (Par 6. 

& of Ai:tix&gt_f to OM slaterl '. ..99 icier) 

I 	e;t'rv1stiori orders/roster shall riot a,,ply to the \( 1' sc seine iii tct;i '. til par a I 
I A;irnsxur.. O1[)OJEF's OM di 9/8/(,9 

Selicine, thepay sJ an cinpit yt c, Oil tij,-gtiduii.in, sli iii ic 
I ui isinles (lie Jnovisiotts of Fit :'2( I) a (I) it bjcct w IniInixn.iul finsain i 
I nchir l It: 100/- as per ()()fl F (Th No. l/, I 'IL I'ay- Jt 5/7u 9' as tcd.i red 

sir 	9 ii ,\ 1111extj I 	t o OM (Ia((cj 9.8-99 	l 	I nancial beii :hit aIl•d 

-- 



A 

• 	dcr this scheme shall be final and no pay fixalon benefit tiaL1 acuC At 

time t1 ICUlI promotion against a ftrnct:onat p0 it in the 1tigICr gralC. 

'ii) 	Grant utiigier pay scale under the ACP ;cliemo ihall be conditiOfl 
	tt h l  

that an employee, whUe acceptifl8 the said benefit, 5111411 L' dvEnCd. 	ha:c 

!.ivI:n hisilicr unqualilied aGcCptafl 	fo' regu1a protflCtiO' oil OCC1I11C*IC •If 

In case he/she re .i.*ses to accept ILie tegular pion otiot, 

i t  'vould cnIail 1ofeiture of theperiod of debirnient towards tlii quaifyit4 

servic: for the next financial pgradaU0 I ii accdaflCC with thc proviSi 3115 

pasa 10 of Annexure-1 to OM Dated 918/99 'den ed to above 
. 	

• 	s 

Üi. Th r.gular service of an employee in h:s/lier pievioUS orgaiisatiofl vhi:re hei 
	: 

slw was declared surplus, shall be count'd a1on with hi;/her regular 1r 

the Department for the purpose of finan ia1 up- Vadaticti under the schime 
Ln 

IcifliS ul'Pnra 34 of AnneurCeL to DOPT s OM (t 9/8/9c. 

chcmc has become operatlO lal w.c 1. 9I8I 	i .. date ci ISLIC 

I )t )I'I 	(fl,f mentioned above. 

ni tllc ACt' Scheitic in DiJ 

The cep analysis of the recwitmdfltrUt pertai ung to Giop 'B', '(.' and Q 

it 
e upItsyceI iii Ike department and their mode o! rtctuitiieflt reveal 	t1i . betIe! 0(  

L1 'e ,CP Scheme will accrue to the foowng grndcs urn er the tollowlng gOUJS . 

__ 	

-- 

( iOUI)L 

I inch OlTicer 
In ca.s of irect re:ruiiTleflt. 

- 

Dirccily 	cruItel 	.udi1crs 	.; 

rcccovt (  

dci ar'mcn and wht did not 

prtincition in the s1IcC10fl grrdc - 

L 
I iI$1IflIlbIflk flt3l ., AssiSta1t (if any I 

	in .:ase of i:jrcct gtiUitlICflt 

---'I 
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The insilu proi io(iQn w.r 	Got. of 

	

1 Finance. DepdiimetIt 	.••... 

of ExpenuitiKe i)M No ju(L)E 111188 

dated .1 31"19 I hai been gver' In respect of. 1.. 

some of the muginalli inicd gadcs. 

Hence th same will have i. be kept in 

'iew in imp1eni'ntkg the iCP Scierne. 

in case, i Gp l ),. epployce got his/her 

profliotLOlt first t( Daltry $ g:;ide arnL then 

to Record C'erkj elshe iLl mit be eliibL 

br any financial up-grac.ati:II So far as 

Di'\D is c cjuccrn':d the s:heiiie of 'in 

promotions ntro' luced w .e.f 1.4-9 I antler 

the abov(: refer ed OM shalL ccas: to DC 

operative wit.f. O-08-99 

a•.1 	• locimneiQacrator 

• t : ta; it •'ct IIiui' thicctiv rccniiicd Datiri) 

I 	 tr ;e , jnt.OIflmi ( teC 

4 	ill; it •Ietv to implement the ACP Scheme in the depart nert it ha been 

• it.i. that' a dei"utmcutaI screening comndttcc ma i lie coistitutc d 	 .1 at your end 1b 

lie Pu ; :'i';i ol drocessing the cases in respect of virious 0ouPs )f unployces. a.; 

•d . if p i a •-3 abovc, for grant of financial uprndati 'ii as pi ovi'kd tbr in I hi: 

ein 	i' i] •oinpusitton of the screening cotnn:itte sh ill betle sa,ncas hat of 

ne,. I I ( i1S iitcd wider the relevant 	rccruitiiscNJSeI vice Rulc. 11r tegula 

iii i on io tht Ii glier grade. The screening cc ;ninht{ci, so 1)flSt1iUtCd, ,iiIl conslde 

liii: c;i •. •; iIi.it iI:ivc already been matured or 	i.ld be inatuli ig upto 31" MarcI 200(' 

!uuI •i' ii sit lien. iii ; undcr the scheme. 

.1 	 lu;s 	 'i:eu ticcided with rctctcncc to t'ai a i.3 a u 6.4 • )f E.I.:;,aitrncnl a 

Ps :t" i .. . i itt 1 t;ivaing OM di 918/99 that th' control er; ma also C nsiiaitC th ncx 

i •• •• . •uisini t. tu smooth inipIcincntituon of use ACI' s :hcusc I th ilcpar n;':nt 

.1st I ti'uiu •. i.itutit(tCC may mcvi t%vict in a (inai.0 it ye i.r. prc .fttab*, - in the Ii; s 

• ii. ' .sisii.iiv am it July lir advance praces ;ing of II c :ascs Casc mittuting dur ins. 

.. is 	 ) f a partkul ar f via ncial yea fir gi ott of tenet 'ts uinocr I h 
•.i 	

I  



• a l cUt; me ;huu be taken up 1oo ' 	,nrngcummittCCtI 
the 

ing In the first week of iuly of any Cinancii 1 year zha)fr'i the iiso 

il'l I. injtuwtg during the scccnd half (O:t to laicli) cf tlti same fini cial 

V 	
he .ciecning committee will scrui4nise iht .rcli vent si.rvic'; records1 ItCR 

• 	'.. 	
di ieis, disciplLuazy/peflaltY proceedings, if any, etc. ml: utely tc aSs'5S the (itnc.s or. 

	

- 	: 	
WhC olar emplyce for grant of financial up.gi.idati'n. 

• •••'•• ": : 	4 V 	
. 
As the basic parameter of the ACP Scheme is to ensure aJe.ist two linaicial 

1 	 . 	 V---____  

	

I - 	
u...raøations in the entire service caieer, screning omjnittee will ertswv Will' 

ii i:renc to the i ndiv iduaLs s  service book etc. r ,.-gatding the eligibility of Twc.'CInt 

• V 	 .. 	
'ti i 	 ;il ugiadations or otherwise with refererce to pomotion(S) already IcC3IVC(' 

V 

V. 	V 	li hiui.liei. 	noted in his/her service book. In 'ase on" promctiol' has bccn d%.aik(' 

the individual will be entitled lbr only one moi e financial up-gradatioi 01' 

: 	 upit Linn of 24 years of service. 
V 	

V 

• "? V  

• As lbS .whcrnc is rcquircd In be introucd inrncdiatcly. COnUOIkfS ma, 

• 	
£"- llkIl ill ciccning omnuLtees complete I1 ic:r wo k by 311dI '1.ptcmLir '19 fIte 

ii inplitc. ;kt tib of the cniployees who ha e I. cen re' oinmerdeG for financ.li I u- 

u,idat'c'u itl, in the parameters of ACP Scheme ty (hi screening ommttec will he 

nihuJ ts I ic HQrs otlice by 10th October'99 ii he p oforma eneoed i.t Aisrexute 
V JrVV  ike recnmmcndations made by tho screening i.onuiiittce bdor' thur transmlSSi( r, 

	

V 	

V 	 V 

I IQi tilhtc, ate required to be put up to the chief Cntrollers/ ijutrollers tar tutu 
V 	V 	V 	

V 	• 	 . 

ie ccs of Hindi Orncers and Sr. ,tuilitorm shall 	br( (0 	&ccti"i. 
j.•V 	V 	•V 	V 	 - 	

* 	 V 

- 	 . d kN- 'I u..tlun respectively. wlci..h deal "ath the irom ions ot th ges citt It 

1 tic cases in respect of the Other grath s. Recc rd Cler aitil all the grades i)I 

V •:' 	V 	sui 1) jd'ntiticd in j,ara 3 above shall be scit to A1 -XII Sictk'it, wkih cicais w.tI% 

- 	

V 	 • 	
nns'thoi. 

 

of those grades. AN-Il, A14-X1 and A1-)U Sectioets wdl ,  put up 1)13 cae5

i.  • . 
	 4 cIii a"ct ';;pproval by the scrccning commitl:C cons ituted i H'is OfflCC 

:11 

V 	V 	 , 	
• 	 : 	

V 

	

V 	 . 	

V 

•V• 
• • 	' 	\ -titilicate will be cndors:d by the cr':enin comnt'U(•( at tlt t.nd l ihc 

	

l 	 \IU' 	'c th4t( (he crVlCC tiooks/ACRS Ia ;stcr' have beet exair mn ii by 

V 	
V 

V 	
V 

• 	• 	
•V• 



-, Al 

I 

.cI•C I 
gtcommitLeC and that rip facts relevant to (lie Ii tancial up1ijadaUs'.11 a. 

• 	.,endcd by them, have been oznittcd. It Will tls be ceitifiel tbt no ca'.s of 

v that grade hi been left. 

:b!.OIuruHcrs are aware, a in situ promotion ';cher ic was Intiducd b tie 

:s' I,suia Mi!Iis(ry of Finance, Depailmeflt of E penditt re OM No. 'O(l)II-IUIE 

I 	 l as circulated undo; our lei.tu No. ANIX1J/1 140910i C&l) dateci Ic" 

• i' ' 2 "ariøuS employees falling in Op 'C' & ")' inour Deputmeflit have be'n 

ivc.i1insitU ptoinotiofl. As this promotion will have to be taken iito accoun 1 101 tie 

,uriit?L inwlcmentattOfl of the ACt' Scheme, the srcen ng commits.tC must cast it 

.tl,aiun.y s,uch in situ promotk'n has been granted, the ame hès been taker 
UI 1(1 

I • 	 '• 

Fhis. may please be accorded "Top Priority" and the scteeflmI COL111I1It((( S 

iq1 dimly u.ci ptcd by the Chief ControUer/COflt oiler n ust reath the J-Lea'Jqiiar cs 

)i c b due datc, as mentioned above. 

• ...!• 	 •.•• 	 '• 

, 	
l'k.is .'Lnowkdgc receipt 

• II 	
£ 

Dy CGDA AI4) 

	

I .CODA Ai'J), 	. 	 For similar action in respect of(Ji6tlp 	& 

., 	 . -cgc A1l-IV. 	 'I)' employees s&ving in the liQis office 

j' : 	• 
4-L Svitt ii 	 So fax is ttic ChSCS ( fil.Os arc oncen,cd. * 

:.1'LXH StctiOn. 	-. 	So far as te cases of Iu:s iid the gtotp I.)' 

• 	eniployces ire con erned, :is iai:ntifiell in pra 

*1 	— 
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(Typed trued copy) - 	AiNNEXURE- V 

OFFIcE OF THE ACCOUNIANT GENERAL (A&E) MEGHLAYA ETC: SHILLONG 

Estt-T (M) Order No. 297 	 Dated 14-3-2001 

In pursuance of the govt. of Indian Ministry of persoimel public grievances and 

pensions (Department of Personnel and Training) New Delhi O.M No. 350 34/1/97 Estt 

(D) dated 9-8-99, the following Group 'C' Officials (Senior Accountants) whose name 

are shown below and drawing pay in the scale of R. 5000-1 50-00W- of both the offices 
of the A.G (A&E) Assarn Guwahati and the A.G (A&E) Meghaiaya etc. Shillong, have 
been granted second financial upgradation in the higher scale of pay of Ra. 5500-175-

90001'- under assund caier progression scheme with effect from the date of their 

compleiion of 24 years of regular service vid 
SL. Name of the O1]kials & Designation 

1. 	Srnli Surnitra (Das) Dey, Sr. Acctt  

mentioned against their names. 
0111cc to which 	Effective date 

attached. 	of ACPS 
f,I..4 	4IA&T\ 	1t) 

, 	 . ..,-,.,.,-. 

Meh.. etc.. Shillong 

Smti Sbita (Chakraborty) 
Bhaitachaijee (II), Sr. Ac.c.tt. 	 -DO- 	 21-10-2000 

Shri Anadi Shankar Choudhury, 	O/o- the AG (A&.E) 16-10-201)0 
Sr. Acctt 	 Assam, Guwahati. 

Srnti Anusua (Dutta) Gupta, Sr. ACCtt. 	-DO- 	. 	19-10-2000 

Smti Nirupama Bhuiyan, Sr. Acctt. 	-DO-. 	 26-03-2001 

6 	Smti Amp Ratan Dulta, Sr Accit. 	-DO- 	 24-11-2000 

2. 	The grant of financial benefits is subject to the Ibilowing conditions. 
i) 	The ACP Scheme emAsagcs merely placements in the higher pay scale/ 

grant of financial benefits (through financial upgradation) oily to the Govt. 

• 	 servant concerned on personal basis and shall, therefore, neither amount to 
• 	 functional/regular promotion nor would require creation of new posts for The 

• 	 purpose. 	- 



- 

The Financial bencflts under ACP Scheme shall be granted from the date 
• of completion of the eligibility period prescribed, under the ACP Scheme or from 

the date of Issue of the govt. of India O.M dated 9.8.99 Whichever is later. 

The Financial upgradation under the ACP Scheme Ln the entire ervice 
career of an employee shall he counted against regular promotions (nc!uding in 
situ promotion and fast track-promotion availed through limited departmental 
competitive examination) availed from the grade. in which an employee was 

appointed as a direct recruit. This shall mean that two financial upgradation under 

the ACP Scheme shall be availed only if no remilar promotions durina the 
presenbed periods, 

(12 and 24 years) have been availed by an employee, if W. employee has 
got one regular promotion, he shall qualify for the second financial upgradation 
only on completion of 24 years of regular service under the ACP Scheme. In case 
two prior promotion on regular basis have already been received by an employee, 

•no benefit under the ACP Scheme shall accrue to him. 

Residency periods (regular service) for grant of benefits under the ACP 
• 	 Scheme shall be coimte4 from th e  grade in which an employee was appointed as a 

• 	 direct recruit. 

Fulfilment of normal promotion norms (bench maik, departmental 
• examination, seniority.-cum-fithes5 in the ease of group D' empl(kyees ete) for 

grant of financial upgradations, peifonnance of such duties as are entrusted to the 
employees together with the retenlion of old designaiioni financial upgradalions 
as personal to the incumbent for the stated pulpose and restriction of the ACP 
Scheme for financial and certain other benefits (house building advance, 
allotment of govt. accommodation, advance ctc) only without confcrnng any 
priviiee& related to hihr status (e.g. invitation to ceremonial functions 
deputation to higher posts etc.) shall be ensured for grant of benefits under ACP 
Scheme. 

(i)  Financial upgradation under the Scheme shall be given to the next higher 
grade in aecordanec with the existing hierarchy  in a gradeieategori of posts 
without creating new posts for the purpose. 



-/o- 
/ 

(vii) The financial upgradation under the AC? Scheme shall be purely personal 
to the employee and shall have no relevance to his seniority position. As such, 

- there shall be no additional financial upgradalion for the senior employee on the 

ground that the junior emplcyee in the grade has got higher pay scale under the 
AC? Scheme. 

(vui) On upgradation under the ACP Scheme, pay of an employee shall be fixed 
under the provisions of F.R. 22 (1) (a) (1) subject to a minimum finimial benefit 

of Rs. 1001- as per the Department of Personnel and training Office Memorandum 
No. 1I6i97- Pay. 1 dated 5-7-99. The financial benefit allowed under the ACP 

Scheme shall he final and no pay fixation allowed under the AC? Scheme shall be 
final and no pay fixation benefit OUR accrue at the time of regular promotion, i.e. 
posting against a functional post in the higher grade: 

(ix) (irant of hinher pay scale under the AC? Scheme shall be conditional to 
the fact that an employee, while accepting the said benefit, shall be deemed to 
have given his unqualified acceptance for regular promotion on occurrence of 
vacancy subsequently. in case he refuses to accept the higher post on regular 
promotion subsequently, he shall be subject to normal dcbannent for regular 

grade. However, as and when he accepts the regular promotion thereafter he shall 

become elinible for the second upradation under the ACP Scheme only after he 
completes the required eligibility sen'ice/peiiod under the AC? Scheme in that 
higher grade subject to the condition that the period for which he was dehaned for 
regular promotion shall not count for the purpose. 

3. 	On their placement in the higher scale of pay under the AC?. Scheme they are 

required to exercise option, if any, in terms of F.R. 22 (1) (a) (I) within one month 
from the date of issue of order. 

Sd!- 
Sr., Deputy Accountant General (Mmii) 

Cont........... 
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Memo No. Fstt-1 (M)11 -24/2000-2001 /550-91 	 Dated 14-3-2001 

Copy forwarded for information and necesaty action to:- 

The Principal Director of Audit N.F. Riiway. Maligaon Guwahati-il. 

The DAG (Admn) 

	

	 QflIec of the A.G(A&E) 
Assam, Maidamgaon, 

The Sr. AC) (Mmii) alongwith 15 spare copies. 	l3eltoI& (Juwahali-29. 

The Private Secretary to the A.G (A&E), Meghaiaya etc. Sbiflong. 

The Steno to the Sr. DAG (Admit), Shillong. 

5. p.AO(Local). 

7. The A "61 --'-'entiai cell (Local) L .JI L.UILLIU 

X. The SO/Estt-2 (M) section alongwith 5 spare copies. 

The gradation liqt Group, pay fixation and service Book Group, 
Budget Group of Eit=I (M) Section. 

Office order Book. 

ii. Persons concerned of Shillong OffieC only. 

12. Notice 13oard. 

54/-

FstaHishment Officer. 

19 
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C I N 1 1 4i.AL ADMIN ISTBATIVB '!'1.0 U NA.L 
flWM1A11 1ENth 	' 

Orijliin AppiknLkm No. 242 of 2004. 

Dale of Order: This the O'duy of October 2003. 

The Hon 'bie Mr.Justice  C. SIvrajan VIce-Chofrrnan. 
The Hon'ble Mr. M.K. Misra:Admhthtrattvo Member. 

E;I 	III)Itfli iiiy 	. 	 . 
MISS No. 228303,  
Sb 	L.ate SaLyabrata F oy;pt,1v . . 
Junior Engineer (Civil); 	 ' 
O/o-The Garrison Engineer, 	. .. 
SUc)ini• )ivis1ori, 	. 	: 	• 

.- Aruncwhai I'radesii, 
olsi; - Cnchar, Assam. 	 . . . AppUCunt; 

.. 	, 	• 1 	
.? 	 : 	 .. 	

: 

13y AdvocuL Mr. MCIiando, Mr. 	 Noth. 

	

t 	. . 
. PA1 .

y 1 	i•k' 	 : 	. 

.. Vrsa-  

Il ie Union of 1ndu, 	 ' 

	

. 	Represented by the Secretary to thcc  

	

t; 	 Governrnentoflndlu, 	T 
r 	 Miiilstry of Defencep1L 

New Delhi - ii0oOij4pr9$; ' 
2 	The E-in-Cs Branch (EIC/I 1) 	 k1' 

Army Headquarter, DHQ 

	

$ 	 . .  W1 
I; 

HQ ostebCo muid 	' 

ANU 
4, 	-Tho CkkV 1iilnor, 

811111 
 

Si'iui JZUUIO JTuIk. 
'i 	Shillonu 493.O11. 	. . 	. . 	 .. 

I 	 I 	 i 

' Ihe Dy. Director, (Admd 	 ID$04 

Iort Willam, 	 t 
Kolkata - 21 	

1' 

I4i( 	

l c 	
jh 

	

•4L 	 . 	 00 	 •00 

6. 	1)cpartrnent of Personal &:Tralning, 
Govi;. of india, 	•0 	 0• 	 1 

iVli l 

- 	

I 	Rt'I)reNeI 1 t:ed byit's Socretary,) 
Ncirth l3ock 1  Now Delhi - 110 OX. 	''" . !tospoiidenLu 

fA 

	

.9_J4[;';:l1A 	t 	0? 'I 	. 	0I 	 0• 	S%.I•1,I 
By Aciv cni 1r. A.K. Chnudhurl, AddLC.G..C. $ . 
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1. (V.CILI 
? 

The applicant w:InIua11y appointed as Overseer, lie was 
i 	;F 	i 41k 	I 14I! 	i 	 - 

promoted to the, postiof Superintefldefltb u1k1IngtlOa49, Grade ii Oil 

i 
.d Later ,e po otuprhitñdentt WagfreeSi(iflhl1d as  

th  
'A * -00 

10 

Junior n g lneer (C$vlI) I'hegrIeVflda 4  of theçappll&ifl tIs tli at though 
xIl 	 IUf 

he hd completed 24yeab 1 	o&27O5193Th0.W091b 0t given 
I io 4*M 
bone11t of Ad' ScEerne. 1% appllcaimde rOpresen taton 	on 

M. 
.16.0,2O04. (AnnexUre -Ifl) before Uie2?..resltifldeflt10r çjrant of 

IJ ¶ 	 ' 2 

I ..i 	t'.n,4 alinn tint rtheACPSChOrnOHI9L9 rievance k t h aL 

ie said 

ktOifl eu 

wherein they have take& th&Stafld that that.tsIflCethe applicant has 

been promotedjo the post of Junior. Engineer and since he did not 

have the. requisite. Dlpioma,,heFCuflflot be granted 
2nd flnoiiclni 

V. 	 .. 
urndation untilithe period o t. 12 years. frounthe date 0. promotion 

to LIu post ofjunlor Engineer expired 
I 

'c 

3 	We have also heard Mr M.1Chanda. learned counsel for 

the opplicant and Mr. A.K. ChaUdhUrl,ICarn0d Ad(1i. C.G.S.C. for the 

rei)ondents. A Division Bench of this 'J'rIluna1 had occusioh to 
.• 

consider a similar situatofl in a case of anoth.iPi)I9Yee.0f the nme 
• 	41 

department In its ordór dated 21.01.2005 in OA No. 241/2004 and 

made the tbllowing observations :- 
As we have noted ithe case of timP 

applicant for grant of second linanciul 
upcjradatlon Is based on the memorufl(IUflt 

r.u• 	• 	. 

,. 	 .,•........ 4........ 	. 	 . 	. 	 ... 



doid 9.U.99 (Aiitixiit'e - Ii) but; She seets1 
respondent has not considered the effect of 
the 1999 4 . ACP scheme while 1ssuhig tkc 
Im I)u1(Jned, cotli liltUl ieaUon Ci ' ited 10.1.1.04 
(A.nnoxure - IX). it is true Uitit the applicun t 
did not satisfy' the condItIontipuIuied in She 
earlier :sherne or in the 'communiriUoui 
Annexuro.- IX. As ulrøady noted'the claim of 
the applicuiit for çjraiit or .  second ACP on 
943.99 Is based on Auiuiexure - 11 
Mernorandum. In regard to the contention of 
the respondents the applicant is not entitled to 
the benefW In view of the Fact but he did fbi 

pass the MES procedure examination and did 
not pess a diploma in civil euiqlneeriiig. 
Cou nsel for She epplican S has relied on the 
decision :ofthe.t.:S u p reme ; Court, and the 

4decisioiisof different Benches uf'Lli ii ihuntii 
including on&'glven by his 1 ribuiial Having 

WconsjderedtherjvaI subrnlssionsewe  are of the 
\ 	 uview Lhabthls'apphuition can be disposed of 

) 	 : 
rheapIcanl lies riot roJecIed his claim 

for secondfinancialtupgradatIon with 
.. 	reference•t.o the Memorandum dated 9.13.1999 

I ' 	before the 2 'respondent"1n the earlier 
•,;.repreSentat1on-thOUghtherEgwag.a referenee 

the se In 4 th& represéntaUoli The cIain 
tr considered tonly. withr'eferencé to the f 	 twlier scheme and theloié limo 3peIaI g rant: 

. :!' •; 	referred to the AnnexurélXcomniunlcotion. 
4 	Thus the respondents did' not ': JOt All 

#i1opportunIty to; examIne the rclaim of the 
. j •.•; 	 appilcantLbased 

; 
on theSchenie dated 

9.8.1999.Further 1 alithe required factual 
ifl--  details are not available In thls.cege. in these 

drcumstances, It will not be.in the Illness af,  
thingti for the TribUnal to consider the claim 
on merits at this stage The waiter has to be 
considered by the authoril:ies themselves at: 
Ike first instance. 

Accord iuigly She npplic&in S is d1recI,.(J I 
make a detail representation setting out: his 
claim for grant of second financial upgrnduiion 
•with effect from 9.8.99 based on the scheini, 
(Annexure — 11) before the second respondent 
within a period of one month from today. 11 
any such representa!:ion Is made the 
respondents will consider the same with 
reference to the Ad' Scheme, of 9.9.99 
(Annexure — II) and in tue light of I:ie deciious 
relied on by the applicant: and referred to u 
this order and pass an appropriate •oi -dei 
wil:li in four mon Uis from the dale of re - oipt of 

O,V1 I / 



.5 4/. 

4 

•\ 
,I-) 

eterence to the 

r 
the IIU.hL of 

2004 extrnctcd 

.1 
'-•-'' 	 .4 

' a 

the represàntation. We mak,e it clear Clint we 
have nolexpressod .any..views on the merfts of 
the thdm ;nude by th6 eppl,iicant." 

•' 	'.' 

4, 	in view of the above, we are of.the view that this O.A. also 
I 

cn:i be disposed with similar. direction. Accord iiiIy, the applicaw. is 

directed to make a detail representation setting out his ckiin for 

grant of second flnanciol upgradatlon with effect from 09.08.1999 
• 	 ..,•• 	 . 

based on the. schoñie (inexure 1) before the second respondent 
4 	 , 	 r 	 rr 	 , 

.. 	 . . 	•., 
.... 	within .u;Derlod of one .monthfrom Aoday .  H nnv. ciirth 

•1 	 '..,".. .-.
,. 4.. 

eadmontlis from 

it clear that we 

ilrn made by the 

U, 	 4 
5 	 thoughMr M. Chanda, learned counsel for the opphcimnl 5" 	 .. 

relied on various decisions of Courts since the matter Is relegated to 
S 

the euthorftles, It Is open to the applicant to present nil these 
I 	f 4 1 

• 	•.. decisions. by making reference in the representation to be ified as 
1 	

. 	 .,. 	 . directed above .  

J . 	 4 	JC 	 1 

The 
. 	

. 	Is disedofasabove. ___. 

64/ ViCE Q4AflMAN 
- 	T1 Atkg,tI(W 	

4 	
(A) 

'I'I)V ii 	i 1 	,1  

04 	vhF t:f1r. P 	 • 	 . 	. 	. 	. 	1 

/ 	Seeliol oluer  

C. A T . (1,.,Ijuti13cnch  
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sonnel/EIC(Lcgaj). 
Military Engineer Service 
Engineer-in-Chiefs Branch 
Army Headquarters 
Kashmir House 
NewDeihi — ilO011 

90237/921 4/E!C (Legal-C) 	 Apr 2006 

IMPLEMENTATION OF HON'BLE CAT GUWAHATI -BENCH 
ORDER DATED 6TH OCT 2005 IN OA NO. 242/2004 FILED BY SLIRI 
SUBIMAL ROY 

SPEAKING ORDER 

Reference OA No. 242,2004 filed by shri Subimal Roy at CAT Guwahati Bench. The 
applicant sought following reliefs in the OA :- 

(a) 	That the Hon'ble Tribunal be pleased to direct the respondents to grant 2 
financial up-gradation to the applicant wef 09.08.1999 with arrear monetary benefit:in 
the pay scale of Rs. 5500-9000/- in terms of ACP Scheme. 

The Hon'ble Tribunal decided the case vide order dated 06 Oct 2005 with the 
following directions:- 

"The applicant is directed to make a detail representation setting out his claim 
for grant of 2 financial up-gradation with effect from 09.08.1999 based on the 
scheme (Annexure-1) before the second respondent within a period of one months 
from today. If any such representaion is made the respondents will consider the 
same with reference to the ACP Scheme of 09.08.1999 (Annexure-J) and in the 
light of paragraphs S and 6 of the order in Ok No. 24112004 extracted herein 
above and pass an appropriate order within 03 (Three) months from the date of 
receipt of the representation. We make it dear that we have not expressed any 
views on the merits of the claim made by the applicant." 

As per above judgernent, you were directed to submit your representation within one 
month from 6ih Oct 2005, 'i.e by 5th.  Nov 2005, whereas, you have submitted the 
representation only on 9th  Nov 2005, i.e. after 04 days granted by the Court. However, in 
compliance of Tribunal's direction, the representation has been considered, as a special case 
and decided in succeeding paragraphs. 

The grant of financial up-gradation was introduced to erstwhile Supdts B/R,E/M,SA 
Ode-Hf! (Now designated as Junior Engineers) after completion 5115 years of service in the 
pay scale of Rs. 5000-8000 and 5500-9000 respectively, as per Govt. of India, Min of Def 
letter No. 	 dt. 25 Apr 1996. The ACP Scheme 
has been introduced vide DOP & T OM No. 35034/1/97-Estt(D) dt. 09 Aug 1999 making the 
financial up-gradation after completion of 12,24 years instead of 5/15 years. Consequent to introduction of new scheme of financial up-gradation alter 12/24 years of service, the earlier 

•, ' 

Contd .......  
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scheme of granting financial Up-gradation introduced on 25 Apr 96 has been ceased to be operative wef 09.8.99. Further, as per Appendix 'A' to letter No. 8S6 Io/AcP/47isuPrs/cscG236/w) dt. 23 Jan 2002 the Supdts who have been placed in the pay scale of Rs. 5500-9000 after completion of five years of regular service as per the old scheme shall be brought back to the scale of Rs. 5000-8000. Fall in pay shall be protected by granting personal pay in the scale of Rs. 5000-8000, to be adjusted against future Increments. 

As per clarification No. 53 of DOP&T OM No. 35034/l/97/Ett(D) Vol IV dated 18.71001, only those employees who fulfill all promotional norms are eligible to be considered for benefit under ACP Scheme. Therefore, various stipulations and conditions specified in the recruitment rules for promotion to the next higher grade, including educational/additional educational qualifications, if any prescribed, would need to be met even for consideration under ACP Scheme. As per the instructions, passing Departmental Procedure Examination is pre-requisite for grant of scale of R.s. 1640-2900 (P.s. 5500-9000 revised). 

You are quoting reference of DOP&T OM dated 09.8.1999 and asking for the pay scale of Rs. 5500-9000 which is ceased to be opçjjye. It is also pertinent to mention here that eligibility  or appointment to Supdts (now JEs) is Degree/Diploma in Civil Engineering and passing departmental examination is mandatory. 

In view of above thcts and since the scale of P.s. 5500-9000 is ceased to be in 

	

t I aJtJnenprc)j 	Exam inatjo which is a 

	

Fie

to requirement for promotion for erstwhile Supdt B 	e to Gde I as per ment rules, the reliefs sought by the applicant for second financial up-gradation in the f Rs. 5500-9000 is neither applicable nor permissible and hence rcjected. 

By issue of this Speaking Order, the Hon'ble CAT Guwahat Bench Judgement dated 6"  Oct 2005 in OA No. 242t2004 has been fully complied with and your representation dated 9tb 
Nov 2005 is disposed off accordingly. 

(SflL3 

Director(Legal) 
For E-in-C 

Shri Subimal Roy, 
Junior Engineer (Civil) 
Garrison Engineer (MES) 
Slichar Division, 
P0 : Arunachal, 
Distt; Cachar, 
ASSAM 

A2 
V~l  ?~y  

(Through CE Eastern Command) 



sTArE twi 1I!'t!RA v. K.K. ROY 	 65 

(2004) 9 Supreme Court Cases 65 
(BEFORE V.N. KIIARE. Ci. AN!) S.D. SINIIA. J.) 

OFTRIPURA AND OIl IIRS 
	 Appellants: 

K.K. ROY 	 . . 	Respondent. 
Civil Apcd No. 6253 of 19981 decided on l)ecenber 12. 2003 

b 	
A. Service Law - Promotion - Right to promotion - Ileki, promotion 

being it conduthm of ser'ke, avenues have to be provided thcrcfor 
B. Service I ..0 w - Promotion - Right to promo! Ion - No avenue for 

promotion - Relief— Scheme of Assured Career Promotion not framed - 
Yet, taking into consideration the fact that the employee was appointed to It 

single-cadre post with no promotional avenues and keeping in view his 
educational qualilications, held, lie was entitled to two higher giades, one 

C upon expiry of twelve years froni the date of Joining service and the other on 
expiry of twenty-four years thereof - Failure on the part of the State to 
frame such a scheme when such schemes had been framed by oilier States 
on recommendations of the Par Cwnniission, deprecated 

Cmwcil of Sriennjr and /,ith&c:rjal Rrce,nI, v. K.G.S. IlI,aft, (1989) 4 SCC 635 : 1990 SCC 
(L&S) 45 (I 98Q) I I ATC XSO: (P.Z. II,wain (Or) v. Union of India. 1990 Supp 5CC 

d 	689 : 1991 SC(' IL&S) 649 :4 I'491) 16 ,1C 521. ronsiderrd and ,rlidan 
C. Service La - Pron,tion - No asetiuc for promotion - 

Applicability of the principle of estoppel - field, State cannot escape fi -utu 
its constitutional obligations and take a stind that the employee accepted 
the otTer of appnintment knowing well that there was no avenue for 
promotion - In such cases, principle of estoppel, inapplicable - 
Constitution of 1,ulia. Arts. 16 & 14 and 12 

e 	D. Constitution of India - Art. 226 - Interference In service matters 
- Ikid, itiandamus cannot b Issued directing the State to grant pay scole 
equivalent to Grades I and II of the State Judicial Service - Service Law - 
Promotion - Right to promotion - Absence of avenue for promotion - 
Direction by the high Court to provide "graded scale" for promotion - 
Propriety of 

f 	The respondent cm1floyee, who held a Master's degree and a degree in Law. 
was appointed as Law ( )lliccr-ctim-f)raftstnan in the l.)ircctoratc ol Cooperation. 
Government oiTuipura in 1982, which was a single-cadre post with no 
promotional averucs. I us several reprcscntation.s foi upgrading the said post or 
in the aLcrnati.c for providing two promotional avenues were not considered by 
the appellant State and hence he tiled a writ petition seeking a specific dircction 
to the appellant to provide at least two promotional avenues. The said contention 

g was accepted by the High Court and by the impugned judgment the appellant 
State was directed to provide "the graded scale' with pay scale equivalent to 
Grade I and Grade II officer of the Ti ipura Judicial Service. I knee the present 
appeal by the appellant State. 

I) 
t From die J um(l'nmt it :miid ( Irder datcd 7_I ) 4ji)7 of the As:mmn II i_.h (.cnslt Ut ( uuIwti iii \V,\ Nmi. 
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The appellant contended that the i rspondent did not have any legal right to 

he promoted to a hiher post tar tess the tight to get the scale of pay of Grade I 

orliccr ot the TI ip(II:I Judicial Scrvice. 

Disposing ol t1e appeal. the Supicifle Court held asahnVC. 
PMIZ12942ISL 

Advocates who :ip;c:ircd n this c.ie 

Navin Prakasit. Anutag Sharimu and ( ipal Sngh. ,\thoCaICS. fl i the Appellaflts 

S.V. Deshpaflutc. Advocafe. for the Rcs;tmdCflt 
I rn,soIngkal Ii: 01 acc cited 	

on page(s) b 

AIC 521. 0 
1990 Supp S(2 65: 1991 SCU (1&S) M9 : (1991) I(' 0- 7- 

un cS(iifl (I)rJ v. Union of I,t!us 	
(,7de 

(1989)4 5CC 635 1990 SCC (L&S) 45: (1989) ii ATC 880. Council of 

,,sul lwluct'iul i,esia'ih v. K.G.S. 111w!! 	
('7u 

The Judgment of the Court was delivered by 

S.U. SINIIA, .3.'-- I-hiving been selected by the Tripura Public Service c 

CotiimiSSiOfl, the 
respondent herein was appointed as Law Oflicer-Culu-

L)raftsnutfl in the Directorate of Cooperation. Government of Tripura. limet c 
was only one post in time same cadie and it had no promotional avenues. I Ic 
filed a representatioti that his post be upgraded or two promotional avenues 
be provided to him. Several representations made by him having not received 
consideration at the hands of the appellants, the respondent herein filed a writ d 
petition seeking for a specific direction upOfl the appellant herein to provide 
at least two promotional avenues. The said contefltiOfl of the respondent was 
accepted by the 1-11gb Court and by reason of its impugned judgment the 
appellant was directed to provide "thc graded scale" to the respondent by 
providing three grades. the initial being Grade Ill which is the post of Law 
officer-cum-Draft%nian and thereafter Grade II and Grade I officer of the e 

Tripura Judicial Service, it was further directed: 
"The scale of pay of (Iradc II Law OfficercUmDraftsmm shall he 

same as Grade II officer of the Tripura Judicial Service. The scale of )ay 
of Grade 1 Law officer-cutil-Draftsman shall be equal to the scale of pay 
of Grade I officer of the Tipura Judicial Service." 
2. Questioning the said dirctiofl, the appellants are before us. 	. 	( 

The learned counsel appearing on behalf of the appellant would submit 
that the Higim Court went wrOng in issuing the aforementioned direction. The 
learned counsel would urge that the respondent herein did not have any legal 
right to be promoted to a higher post far less the right to get the scale of pay 
of Grade 1 oflicer of the Tripura Judicial Service. Such a direction by the 
High Court, the learned counsel would contend, is wholly 

without  g 
jurisdiction. The learned counsel, appearing on behalf of the respondent, 
however, has supported the said order. 

1ndisputahlY the post of Law OfficercUm_Draftsmumn is a single-cadre 
post. U is also undisputed that there does not exist any promotional avenUC 
therefor. l'lie respondent is holder of a Master's degree as ai::o a degree in 
Law. 1-Ic was appointed in the year 1982. lithe contefltiofl of the appellant is h 

* Ed.: Pan' I corrccted vidcComgefldum No. F.3IEd.B.334'2004 dated 15-1-2004 
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to be accepted, the respondent would bc left without being promoted 
throughout his career. In almost an identical situation, a Bench of this Court 

a in council o(Scien(t.fic ani4 industrial Resea,r/i v, K.G.S. B/tartt held: (SCC 
pp. 638-39, tiara 9) 

Il is oltcm said and iiidced, adroitly, an ()rganisaluon public or private 
does not 'hire a hand' but engages or employs a whole man. The person 
is rccntitcd by an organisation not just for a job, but for a whole career. 
One litust. therefore, be given an opportunity to advance. This is (lie 

b oldest and most important fcaiure of the free enterprise system. The 
opportunity for advancement is a requirement for progress of any 
orgalhisanon. It is an incentive for personnel development as well. (See 
Principles 'if Persoissie! Ahissuies,ieni, Flipo. kdwiii 13., 41h Edit., p. 246.) 
Every management must provide realistic opporiuuites for promising 
employees to move upward. 'The organisalion that faik to develop a 

C satislactory procedure for promotion is bound to pay a severe penalty in 
terms of administrative costs, misallocation of personnel, low morale, 
and ineffectual performance, among both non-managerial employees and 
their supervisors.' (Sec Perconnel Management, Dr Udaj Pareek, p.  277.) 
There cannot be any modern management much less any career planning, 
manpower development. management development etc. which is not 

d 	related to a system of promotions." 

5. The matter came up for consideration again in O.Z. Hu.ssau, (Dr) v. 
Union of hulia 2  wherein this Court in ho uncertain terms laid down the law 
stating: (S('C pp. 691 \92, para 7) 

"Pr('mot ion is thus a normal incidence of service. There too is no 
justi ticat ion why whilc similarly Plcc(l officers in other ministries won Id e 
have the benefit of prontomum, the non-nw(Iical 'A' Group scientists in the 
estal)IisIItndnt of l)ircctor General of I health Services would he deprived 
of such advantage. In a weltare State. it is necessary that there should he 
an efficient public service and. therefore, it should have been the 
obligation of the Ministry of Health to attend to the representations of the 
Council and its members and provide promotional avenue for this 
category ol ohlicers." 

6*. It is not a case where there existed an avenue for promotion. It is also 
not a case t here the State intended to make amendments& in the promotional 
poy. TIK appellant being a State within the meaning of Article 12 of the 
Constitution should have created promotional avenues for 1l1C respondent 
having regard to its constitutional obligations adtimbratcd in Articles 14 and 

g 16 of the (.'onslituiori of India. Despite its consntutional obligations, the 
State cannot take a stand that as the respondent herein accepted the lernis and 
conditions of the offer of appoinulicul k fluwine fully well that there was in 
avenue tor promonon, he caimot resile therefrom. It is not a case where the 

h 	(1989) 4 S( .( h5 : 1990 SCC (L&s) .is 	Is'i it AR: X54 I 
2 I990 sipp Sc:c ('58 : 1991 sc(: (l.&S)M9 (1991) Ii'. Aix: 521 
* Ed,: l':ul'a (, corrected vide Corncncttirn No. F.3'1d.l4.J./4/2tKl4 damed 15-I .2(5)4 
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regard to th 
principles of estoppel or waiver shouW be applied having 

	 e
IM 

	

COnS(t(UtIOnaI functiOnS of the Statelt is not disputed that the other States in 
	

VII 

lndialtifli0fl of ndia having regard to the 
rccomrncfl tions made in this a 

	

behalf by the l'ay CommicSit1 jII1IUCC(I 
the Scheme of Assurer1 Career 	

B 

mmo(iOn in terms whereof the ncut
A.  

P 	
bent of a past if not proinolcd within a 

of pay 
period of 12 yearS is granted one higher scale 	

and another upon 

completion of 24 years if in the mcanwhilc he had not been 
	mocd des itc 

	

When questiol d. the came COUflSC 	
(I 

appeaflflg on beha(Of the appellant, even 0uld aol point out that the State b 
	

:1 

he tflc. We wonder as to why such 
of Tripura has introduced 	

h a sc 
 a 

scheme was not introduced bThc appellant like the other StaiS in india, and 

what impeded it from doing so. PromotiOfl being thñdilion of service and
:  

having regard to the requirements thereof as has been pointed out 
by this 

Court in the decisions referred 10 hereinbefore, it was expected 	the 	 I: 

appellant should have followed the said princkPk 	
t-' 	

- 	C 

7. We are. thus. of the. opinion that the respondent herein is at least 

entitled to grant of two higher grades. one upon cxpi of the period of 12 	
a 

years from the date of his joing of the service and e other upon expiry of 

24 years thereof. 
8'. The learned counsel appearing for the appellaflt. is. however. cofleCt 

in his submission that the High Court in exercise of its jurisdiction undct 
d 

Article 226 of the Constitt1tifl of india could not have issued a writ of or in 
the nature of mandamus directing the appellant herein to grant a scale of pay 

which would he equivalent to 
Grade II or Grade I of the judicial sccviCC of 

the State. 9. For the reasonS aforcmCflti0m we direct that the respondetu herein 

be paid two promotionS fl 
the next higher scale of pay upon his completion 

e 

Th 
of 12 ears and 24 years in service. 	

is appeal is disposed of with the 

aforemCflt10ted directionS. No COStS. 
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(REFORE S. RMENI)RA I3AIU AND RUMA PAL, Ji.) 

BASIC SIIIKSIIA I'ARISIIAI) AND AN(fl'lIER 	
.. 	AppCllantS 

Versus 

SUGNA UlVl (SMt) ANt) 1FI1ERS 	
.. 	RcspO11(tC1t 5  

7of l998t 

	

Civil Appeal No. 95
. dcctdcd 0fl December 12,2003. 	g 

s. 
Service Law - Appoifltmt - Nofl.apP0t1 	IJDCflI.II of  

Iti 	to appointment - Respondent employee, an AsSISta 

1'eachcr not allowed to resume 
services after prolonged absence - No 

tcrniiWtL°fl orders served either - \' idc U.P. Basic Education Act, 1972, 

basic eduCUIiOfl taefl over by the Basic Shiksha Parishad from the lila 

Ed.: t'tt:i coected VdC (ortieendUu1 No. 3ItA1.ltJJ4120 datcd ISI 	 h 

t troi, ilie iucIgfle11I aui ()rtkr dated 29.7-199 7  of tI,c Aflahahad 111gb Coun In WI' Nt'. 555 ol 

1986 
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1988 (Supp) Supreme Court Cases 519 

(BEFORE RAt.tGMATH MtSRA 	so M....Dun. ii.) 

RAGHUNATH PRASAD SINGH 	 .. 	Appellant: 
Versus 

SECRETARY. HOME (POLICE) DEPARTMENT, 
GOVERNMENT OF BIHAR AND OTHERS 	.. 	Respondents. 

Civil Appeal No. 2439 of 1982'P. decided on December II, 1987 
Service Law - Appointment - Signal 	(Wireless) Wing separated from 

the combined police force in State of Bihar w.e.f. May 6, 1970 - Held, rccruit 
of 1972-73 in the separated wireless organisation not entitled to avail the benefit 
of option to go to the general police cadre confened by GOs dated May 9, 1970 
and January 1, 1974 - However, State Government directed to provide at Ieast 
two prOmotiOnal opportunities to officers 

.R-M/8765/SLA 

Advocates who appeared in this case 	 - 

G. L. Sanghi, Senior Advocate. (MIs K R. Nagaraja, R. H. Hegde and 
B. Kithna Fra.sad; Advocates, with him), for the Appellant; 

D. Goburdhan, Advocate, for the Respondents. 	. 

• 	 ORDER 

This appeal by special leave is directed against the decision of a Divi- 
sion Bench of the Patna High Court rejecting the writ petition of the appellant 
who had claimed for being absorbed in the regular police force on the basis of 
exercise of option. 	 . 

It is not disputed that until May 6, 1970, there was a combined police 
force in the State of Bihar raised under the Police Act of 1861 which included 
regular police personnel and those serving in the Signal (Wireless) branch. 
On May 6, 1970, the wireless wing was separated. 	Admittedly,' the appellant 
was recruited as a constable in the wireless wing after May 1970. 	A Division 
Bench of the Patna High Court in C.W.J.C. 21 of 1968, disposed of on--May 9, 
1969. while dealing with the case of literate constable recruited into the Bihar 
Police Signals directed 

\Ve. therefore. direct the resportdentsto treat the petitioner as 	a 
mtnther of the single police force cnnl two separate cadre 	are created for 
:i1e 	 vireiess and the Lenerai sectiorts 	'v .tskina the personneL to opt for 
'ne or tte other and to consider :tise. 	the rtuuer of promolinn 	along 

A. th the other literate constables 	the cenerai police force. 
On May 9. 	970. the State 	.i 	er::uet;: 	,sed the RiIowinE direction to the 

C 	iie 

t)rua—Sanctioned 	v. itI 	.:- 	:.:c 	ate Of i'uc of 1he oruer. 

LC 	 I tIULflICL :uIu 	 Cl: 	 - 	:51 	If (he I.IInA IIiiIt (.u&( in 
.j 	C 	:.. 	 77 
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All t lie existing permancnt and temporary posts of the police 
wireless oreatikation will he deemed to be a part and parcel of the above 
cadre. 

The existing stall of the police wireless organisation will have 
I he option either to remain within the ahovemcntioncd cadre or to opt 
for the general police cadre. The option will have to be exercised within 
three months from the date of issue of the order. 

On January I. 1974, further instructions were issued to the Inspector General 
of Police to the following effect 

Sub : 	C.W.J.C. No. 2 1/68—S/i. Rwndei' Sing/i v. Slate of Biliar and 
Oi/u'r.c.—for the implementation of the orders of the Patna 
High Court 

Sir, 

With reference to the G.O. letter No. 3247 dated July 27, 1974 of 
Shri T. P. Sinhzi, Assistant Inspector General of Police (Communication) , 
on the subject abovcmentioned, I have been directed to say that the State 
Government has taken the decision that fresh option be taken from the 
existing staff of Police Wireless Organisation in Connection with their 
adjustment in the general police cadre. The option can be taken within 
two months of the issue of the orders....  

The appellant claimed that he was entitled to exercise option and since option 
was not asked from him, he may be reverted to the general cadre. When that . 
was not done, lie applied to the High Court for direction. The High Court 
found that the benefit of option was confined to recruits prior to May 6, 1970. 
and since the appellant had been recruited long after that date, he was not, 
entitled to the exercise of benefit of option. The writ application was aceord 
bigly dismissed and that decision is the subject matter of the appeal. 

3. We have read the judgment of the High Court with reference to thà. 
documents placed and heard learned counsel for parties. There is no doubt. 
that the 1-lith Courtwas right in finding against the appellant that the optlón. 
in terms of the instructions dated October I, 1974 was available to those who, 
eame within the ambit of the earlier judgment. Thus the appellant being:a. 
recruit of 1972-73, not in the combined cadre but in the wireless organisation, 
was not entitled to (lie benefit of option. His appeal is, therefore, Iiab1c;to 
be dismtssd 

.J' 4. Before we part with the appeal, we would like to take notice ofanàthcr 
aspect. hi course of hearing of the appeal, to a query made by u, Jcarnèdj 
counsel for the appellant indicated the reason as to why the appeh[ant was 
anxious to switch over to the general cadre. He relied upon two or three: 
communications which are a part of the record where it has been indicatcd 
that there is no promotional opportunity available in the wireless organisation1. 
Reasonable promotional opportunities should be available in every wing 
public serv ice. That gc'ncrates eflicicncy in service and fosters the appropriatc 
attitude to grow for achieving excellence in service. In (lie absence of pro 
motional prospects, the service is bound to degenerate and stagnation kill 
the desire to serve properly. We would, therefore, direct the State of Bihar 
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to provide at least two promotional OppOi't unities to the officers of the State 
Poliec iii the wireless organisation within six months front today by apporpriate 
amendments of RuIs. In case the State of l3ihar fails to comply with this 
directuomi, it should, within two mouths thereafter, give a fresh opportunity to 
personnel in the poliec wireless organisation to exercise option to revert to 
the general cadre and that benefit should he extended to everyone in the wire-
less orua n isat ion. ; t 

S. The appeal is dismissed with the directions indicated above. There 
would he no order for costs. 

1988 (Supp) Supreme Court Cases 521 

(I3tI:oRt RANGANATII MSRA, M. M. DUt'T AND M. H. KANtA, JJ.) 

STATE OF TAM'lt NADU AND OTHERS 	.. Appellants; 

Versus 

K. V. SESI-IADIRI AND OTHERS 	 .. Rcspondnts. 

Civil Appeal No. 274 of 1988, 
decided on January 20, 1988 

Service Lais - Judician' - t'av - Special pas - In accordance 
with iceommendation of Chief Justice of Madras lEigh Court, PAs and 
.ludgmcut Writers attached to the High Court judges directed to be paid 
special pas' of Its 100 per month only in addition to pay at par. with 
Reporters of Legislative Assembly 

Appeal disposed of 	 . 	 R-M/8870/SLA 

ORDER 

I. Special leave granted. 

2. Heard learned counsel for the parties. We find that the 
learned Chief Justice of the High Court of Madras had recommended 
to (lie State Government to put the Personal Assistants and the Judgment 
\v:,itet -s attached to the jttdges at par with the Reporters in the 
Legislative Assembly in regard to payability of the special pay of 
Rs 100 per month in addition to' pay. While disposing of the writ 
petition. the High Court has directcd that the respondents would get 
special pay of Rs 100 in addition to the special pity which they have 
been tecciving already. This obviously was not the recommendation 
of th learned Chief Justice. On the basis of the recommendation 
the respondents become entitled to Rs 100 as by way of special pay 
and Mr Slianti Bhushan appearing for State has no objection to accept 
that part of the decision relating to monthly payment of Rs 100 as 
special Pa)' to each of the respondents. 
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of Delhi v.. J'li,sho:a,n Dass Jhunjunwa/a' proceeded to analyse the case 
of the ceimplainant in the light of all the probabilities in order to 
determine whcthcr a conviction would be sustainable and on such 
premises arrived at a conclusion that the proceedings are to be quashed 
against all the respondents. The High Court was clearly in error in assess-
ing the material before it and concluding that the complaint cannot be 
proceeded with. We (lid there are specific allegations in the complaint 
disclosing the ingredients of the offence taken cognizance oL It is for the 
complainant to substantiate the allegations by evidence at a later stage. 
In the absence of circumstances to hold prima facie that the complaint is 
frivolous when the complaint does disclose the commission of an offence 
there is no justification for the I ugh Court to interfere. 

5. We, therefore, allow the appeal, set aside the impugned order and 
direct that the proceedings before the Magistrate shall be restored and 
disposed of in accordance with the law. 

C 

O.Z. HUSSAIN V. UNiON OF INDIA 	 689 

• 	Service Law - Purity in employment - Allowances - Book allowance, 
Higher degree tilh,wancc, Risk allowance, Conveyance allowance - Equality in it,. a admissibility - The said allowances having been mode admissible to Group'A' 

a 	 scientists in the medical wing of the establishment of Director General of 
Health Services, held, admissible to Group 'A' scientists in the non medical 

 wing as well - However question of entitlement to non-practising allowance 
left open - Constitution of India, Articles 14 and 16 - Equal pay for equal 
work (Paras6and8) 

b 	it:. b 	Service l.aw - Pay - Parity in nay - Different nay scales for Groan 'A' 
scientists in medical and non medical posts under the Establishment of Direc- 
tor General of Health Services - Whether justified - Opinion not expressed 
- I)epartment directed to examine the question 	. 	 (Parus 6 and 8) 
Writ petition allowed 	 . 	 H - M/9682iSL,A 
Advocates who appeared in this case: 

Ranjit Kumar, Advocate, for the Petitioner 
A.D. Singh, Senior AdvOczfte (RB, Misra, and Ms A. Subbashini, Advocates, with him) 

for the Respondents. 

1990 (Supp) Supreme Court Cases 68$ 	
d (BEFORE RANMNADI MISR.A., P.R. SAWANTAND K. RAMASWAMY,JJ.) 

DR Ms. O.Z. HUSSAIN 	
.. 	 Petitioner; 

Versu 
UNION OF INDIA 	

.. Respondent. 
Writ Petition (Civil) No. 1018 of 1989', decided on November iS, 1 989 	e 
Service Law - Seniority and I'romotion - Promotion - is a normal Inddence of service 
Service Law - Parity In employment - Avenue for promotion - Dis-crinilntrtlon in making provision for - Absence of provision for promotion channel for Non-medical Group 'A scientists in the establishment of Director 

General of Health Services under the Ministry of Health and Family Welfare, 
In presence of such provision for similarly placed officers in other Ministries 
- Held, unjustified - Ilence, making of similar provisions, with necessary 
modificatiors, for the said scientists directed - Constitution of India - Arti-
clesl4andl6 S  g 

Promotion is a normal incidence of service. There is no justification why 
while similarly placed officers in other ministries would have the benefit of 
promotion, the Non.mc,j,cal A Group scientists in the establishment of Dirce 
br General of Health Scrvices would be deprived of such advantage. In a wel- fare.State, it is necessary that there should bean efficient public service and. h therefore, it should have been the obligation of the Ministry of Health to attend to the representations of the Giuncil and its members and provide promotional 
avenue for this category of officers. It is, therefore, necessary that on the model of rules framed by the Ministry of Science and Technology with such alterations as may be necessary, appropriate rules should be framed. 	(Paras 7 and 8) 

3 (1983)1 SCC 9: 1 983 5CC (Cri) 123: (1983) 1 5CR g95  
n(lq.r ..I.S1., 	 ( ... ....-. 	lov~ 

d 	1. This is an application under Article 32 of the Constitution and the 
President of the National Council of Bio.Medical Scientists is the 
petitioner. The reliefs asked for are on the allegation that the Group 'A' 
scientists of the Ministry of Health and Family Welfare who are the 
members of the Council. are being discriminatingly treated; they have 

e not been given any promotional benefits and, therefore, there is a large-
scale stagnation in the service. It has been alleged that the Group 'A' 
scientists are recruited through the Union Public Service Commission. 
These scientists possess a Master's Degree in the relevant disciplines and 
3 s'ears' experience to entitle them to be recruited. It has been indicated 
in a chart filed along with the writ petition that the total, posts in this 
category arc 243 including post of Drug Controller of India. The promo-
tional posts available are tilled up by direct recruitment and open compe-
tition and there is no promotional channel provided. Similar scientists in 
other ministries, such as Ministry of Science and Technology, Ministry of 

g Defence, Ministry of Environment and Ministry of Oceanography are 
recruited in terms of rules made under the proviso to Article 30 of the 
Constitution and for their GroUp 'A' scientific and technical officers. 
promotional avenues are available. The petition further alleges that on 
their representations from time to time, meetings have been held but 

h decisions taken in such meetings have not been given effect to and, 
therefore. all the representations have gone unheeded. Particular 
reference has been made to the minutes of a meeting held on May 15. 
1989, where Shri I3asudcveh. Joint Secretary in the Ministry of Health 

' and Family Wellare presided; several officers from different wings of the 
Ministry attended and representatives of the petitioners Council 

- 
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text of the need for updating the skills of the employees for the 
more efficient discharge of their duties in these days when 

a modernisation and adoption of advanced technology is being 
undertaken in different fields of railway working. Suggestions have 
also been made for grant of post-graduate allowance to veterinary 
surgeons and special allowances to EDP personnel. Some such 
schemes arc in existence in the defence services. We suggest that 

b some incentive should be given to crnploycc,s who acquire qualiflca. 
(ions which are useful for their work and contribute to their 
efficiency." 

S. On December 15, 1986 the Office Memorandum in the Ministr)i 
of Personnel, Public Grievances and Pension indicated that this recom-
mendation of the Pay Commission has been accepted by the government. 

6. Undoubtedly, in regard to the three other allowances, namely, 
book allowance, risk allowance and conveyance allowance, there is no 
scope for discrimination between Group 'A' scientists in non-medical and 
medical wings. In fact, at the hearing of the writ petition, respondcnts 

d counsel found it difficult to support the prevailing position. We are of 
the opinion that these four kinds of allowances, which are admissible to 
the medical doctors, are also admissible to the Group 'A' scientists under 
the non-medical category employed in the establishment of Director 
General of Health Services. The claim for non-practising allowance 

e stands on a somewhat different footing and we do not think on the 
present state of the record of this proceeding, we can come to a definite 
conclusion that the Group 'A' scientists in the non-medical category 
would be also entitled to such allowance. We, however, leave the ques-
tion open and government at their level in the appropriate Ministry 
would examine tenability of this claim as and 'when raised. It has been 
can''asscd by petitioner's counsel at the hearing that there is nojustiuica-
tion for the disparity in the scale of pay between the two categories of 
officers. Government counsel has taken the stand that the qualifications 
of officers in the two wings are different and the difference in the pay. 

9 scales has always existed. It.isdifticult for us on the material available to 
take any final view of the matter but the respondent should examine 
ten,pbility of the claim to equal scales of pay: 

7. This Court, has on more than one occasion, pointed out that 

h provision for promotion increases efficiency of the public service while 
stagnation reduces efficiency and makes the service ineffective. Promo- 
tion is thus at normal incidence of service. There too is no justification 
why while similarly placed officers in other ministries would have the 
benefit of promotion, the non-medical 'A' Group scientists in the estab- 
lishment of Director General of Health Services would be deprived of 
such advantage. In a welfare State, it is necessary that there should be an 
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participated. It has been allcgcd that though several demands were 
presscd by the rcprc.ccntaivcs of the Council, only a few were consider. 
ed and yet thcrc was no follow-up action for their implemcniation. 

Notjcc -was issued to the Union of India in the Ministries of 
Health. Human Resources, Science and Technology and Rio-Technology 

f, and the notice indicatcd that the matter would be takcn up for final dis-
posal. Though no return has been filed to the rulc nisi, counsel appeared 
for the respondents and upon appropriate instructions, participatcd in 
the hearing of the matter. 

Anncxurc P-I indicates the institutions located in different parts 
of the country where the post.s of 'A' Group scientists, who arc members 
of the Council. work. Their total number is 243 and this is not disputed. 
The petitioner has placed on record the rules framed in exercise of 
powers under proviso to Article 309 of the Constitution in the Ministry 
of Science and Technology, covering Group 'A' scientists. Rule 13 there-
of provides avenues for promotion. This also is not disputed. Annexure 
P.3 is a tabular statement prepared by the petitioner, showing the dis-
parities in the service conditions between the Bio-Mcdical scientists and 
other similar scientists and the discrimination that Group 'A' 
specialists/scientists under the establishment of Director General of 
Health Services suffer. The pay scale for different categories of Group 
'A' scientists in the non-medical posts and of doctors in the medical posts 
have been separately shown. It has been pointed out therein that while 
there is a difference in the pay scale in the establishment of Director 
General of Ikaith Services, there is no disparity in respect of similar 
posts in the Indian Council of Medical Research (ICMR) or in the All 
India institute of Medical Sciences, Delhi or the Post-Graduatc Institute 
at Chandigarh. It has been further pointed Out in the said chart that 
various kinds of allowances are admissible to the doctors in the medical 
wing, such as book allowance, higher degree allowance, risk allowance 
and conveyance allowance in the establishment of Director General of 
Health Services while the non-medical category manned by the 'A' 
Group scientists is denied all these allowances. It has also been alleged 
that while the medical category doctors get non-practising allowance-the 
benefit of such allowance is not extended to the, non-medical category. 
Such discrimination, according to the petitioner, is not noticed in the 
ICMR or in the two Institutes at Delhi and Chandigarh respectively. 

The Fourth Pay Commission in Chapter 29, paragraph 29.8 
recommended: 

"The question of granting incentive to officers and staff who 
acquire higher qualification has also engaged our attention. Rail-
ways have suggested a scheme for giving such incentives in the con- 
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cfficicnt public service and, therefore, itshould have been the ohhgation 
- of the Ministry of Ikaith to attend to the rcprcscntations of the Council 

and is members and provide promotional avenue for this category of 
• officers. It is, therefore, necessary that on the model of rules framed by 
,the finistry of Science and Technology with such alterations as may he 
necessary, appropriate rules should be framed within four months from 
now providing Vromotional  avenue for the 'A' category scientists in the 

• 	non-medical wing of the Directorate. 	 b 
8. This writ petition is allowed and the following directions arc 

issued: 

Within four months from today, the Ministry of Health and 
•  Family Welfare of the Union of India shall frame a set of 

appropriate ruics, inter alia, providing suitable promotional 
avenue for the 'A' Group scientists in the non-medical wing of 
the establishment of Director General of Health Services; 

These 'A' Group scientist.s shall be entitled to book allowance, 
higher degree allowance, risk allowance and conveyance 
allowance at the same rate as is admissible to doctors in the 
medical wing in the Dircctoratc w.c.f. April 1, 1989; 

Government shall examine the tenability of the claim of equal 
pay scales for this category of officers within four months from 
today. 

9. There shall be no directions for costs. 

1990 (5"i'p)  Supreme Court Cases 692 

(BEFORE RANOANA11I MlslA AND P.B. SAWMITAND K. RA.MASwASIY. ii.) 

ANAMJCAMISHRAANDOTHERS 	 .. AppcIIanls; 

Versus 

U.P. PUBLIC SERVICE COMMISSION, ALLAHABAD 
NDOTHRS 	 .. Respondents. 
Civil Appeals Nos. 4582-45$ of 1989. decided on November 9, I99 

Service Law - Appointment - Ksamination - Recruitment examination 
- Cancellation or. for error at the stage of calling candidates for intervie 
Justifiability - Written te'.t and interview - Some candidates with better per-
lormancein wrjtten examination omitted from being called for interview while 
others with inferior performance not only culled but selected as a result of 
improper feeding in the cou.piiter - In such circumstances cancellation t,( the 
entire examination, held. unjiistiflrd - (ancellaiion or the recruitment and 
holding fresh interviews on the ll:1¼i5 of the same written examination would 
have sumced 	 (Pat-as 4 .' 5) 

Appeals allowed 	 H-MM74SLA 

/7 	 /7 

I 	 j 

t From the Judgmcm and Order daicd July 2 1), 1988 of the Allahabad high Court in 
C.M.W.P. Nc. 11933 & 16491 of 1'o7, 1031 of 1987 and 12373 of 1987 
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: IN THE CENTRAL ADMiNISTRATiVE TRIBUNAL 
GUWAHATI BENCH 

In the matter of: 
O.A.no.90/07 
Sri Subimal Roy 

CentaI Admu.ict a.ive T ib.ij 

Ta  
G1jw2ht E1ich 
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.Applicant 
-Vs- 

Union of India and ors 
.Respondents 	I 

--AND- 

In the matter of: 
Written statement on behalf of 
all the respondents. 

(WRITTEN STATEMENT ON BEHALF OF ALL THE RESPONDENTS) 

I, Sri Prabhakar Mittal son of 	 presently working 

as Executive Engineer (SG) Garrison Engineer, Silchar Division, Military 

Engineering Service do hereby state as follows :- 

That I am the Executive Engineer (SG) Garrison Engineer, Silchar 

Division, Military Engineering Service. The copies of the aforesaid 

application have been served upon all the respondents. I have gone through 

the same being the Executive Engineer; I have understopd the contents 

thereof. I have been authorized to file this written statement on behalf of all 

the respondents. 

That I do not admit any of the averments except which are spbcifically 

admitted hereinafter and the same are deemed as denied. 

That the applicant Sri Subimal Roy is presently workin as Junior 

Engineer (Civil) in the office of the humble answering res9pdnt. He was 
initially appointed as 'Sub-Overseer' in the department on 27.05.1969 and 

- thereafter he was promoted as Superintendent BIR Grade-Il which later on 

re-designated as Junior-Engineer (Civil) on 15.01 .1998. 

/ S  
/ 
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That in pursuance to the recommendation of the 5 0'  Central Pay 

Commission the Govt. of India issued an office Memo dated 09.08.99 
whereby introduced two fmancial upgradation under the Assured Career 
Progression (ACP) scheme of the Central Government Civilian Employees 
on completion of 12 and 24 years of services as a 'Safety net' to deal with 
the problem of genuine stagnation and hardship faced by the employees due 

to lack of adequate promotional avenues. 

The grant of financial up gradation to Central Government Employees 
on completion of 12 and 24 years of service infact is subject to fulfillment of 
normal promotional norms i.e. benchmark, passing of Departmental 

Examination, seniority cum fitness as mentioned in clause 6 of "conditions 
4. 	 for grant of benefits under the ACP scheme" 

As per provision of recruitment rule for the appointment of Junior 
Engineer the Diploma in Engineer is requisite qualification. However the 

government of India, Ministry of Finance, Department of Expenditure vides 
their order no.12/24/2001/C dated 14.08.01 has approved scale of Rs.5000-

Rs.8000/- with effect from 01.06.96 to Non-Diploma Holders who have 
been promoted as Junior Engineer as one tinwuijT e Revision Scale for  Or  
these categories has not yet been announced. 

The applicant does not have any technical qualification and whereas 
the eligibility for appointment to Junior Engineer is degree/diploma in 
engineering and passing the departmental examination is mandatory. 

In reference of the Department Of Personnel and Training vide Office 
Memorandum dated 18.07.01 under no.35034/1/97fEstt (D) a clarification 

no.53 was made and as per clarification those employees who fulfilled all 
promotional norms are eligible to be considered for benefit under ACP 

scheme. 
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The fmancial upgradation under ACP scheme can hold the eligibility 

criteria of normal promotional norms as per the recruitment rules are 

fulfilled. But in the instant case the appointment does not fulfill the 

eligibility criteria. 

The appointment of the applicant is made to higher pay scale on 

absorption basis and as per clarification under point no.6 of Department of 

Personnel and Training under Office Memorandum no.35034/1/97fEstt (D) 

dated 10.02.2000 such appointment shall be treated as direct recruitment and 
past service/ promotion shall not be counted for benefit under ACP scheme. 

The apph 	did not fulfilled the conditions incorporated in the Office 

Memorandum dated 09.08.99 and as such the appJii :tis not entitled to 

get the benefit of 2nd  ACP under the scheme. 

Reply to the facts of the case: 

11.1. 	That with regards to the statements made in paragraphs 4.1 and 

4.2 of the application the humble answering respondent has nothing to make 

comment on it as they are being matters of records of the case. 

11.2. 	That with regards to the statement made in paragraph 4.3 of the 
application the humble answering respondent has nothing to make comment 

on it as these are the policy matter of the Government. The Office 
Memorandum dated 09.08.99 is related to the Assured Career Progression 

Scheme for the financial upgradation of the Central Government Employees. 
However the ACP scheme has some conditions for grant of benefits. 

11.3. 	That with regards to the statements made in paragraph 4.4 of 
the application the humble answering respondent begs to state that the 
applicant joined as 'Sub-Overseer' and his educational qualification was 
matriculate. He was promoted to Superintendent B/R-II as per recruitment 
rule of SRO-229 of 10.11.1983. For the next promotion to B/R-I in the pay 
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Engineering and passing the procedure examination of Superintendent B/R-

I. The said SRO-229 of 10.11.93 has been superceded by SRO-78 of 

30.04.2001. As per SRO-78 the post of Superintendent B/R-II and BIR-I are 
merged into one post and re-designated as Junior-Engineer (Civil) fri the pay 
scale of Rs.5000-8000/-. As per the said SRO for further promotion of 

Assistant Engineer (Civil) in the pay scale of Rs.6500-Rs. 10,500/-, the 

requisite qualification is 'Diploma in Civil Engineering'. At present there is 

no promotional hierarchy of Junior Engineer (Civil) in the pay scale of 

Rs.5500-9000/- 

	

11.4. 	That with regards to the statements made in paragraphs 4.5 and 

4.6 of the application the humble answering respondent begs to state that the 

grant of fmancial up gradation was introduced vide Government of India, 
Ministry of Defence, letter no.PC90237/4603/EIC (Legal) 1993/1) (works) 

dated 25.04.96 to erstwhile Superintendent B/R, ElM, SA- Grade-il/I now 

designated as Junior Engineer after completion of 5115 years of service in 

the pay scale of Rs.5000-8000/- and Rs.5500-9000/- respectively. Thereafter 

the Government of India, Ministry of Personnel, Public Grievance and 

Pension issued an O.M. dated 09.08.99 under no.35034/1/97-Estt(D) making 

the financial upgradtion after completion of 12/24 years instead of 5115 
years. Hence the earlier scheme of granting financial upgradation introduced 
on 25.04.96 has been cased from operating with effect from 09.08.99. 

Whatever may be for entitlement of benefit under ACP scheme one 
must fulfill the requisite promotional norms. In the instant case the applicant 
did not fulfill the requisite qualification i.e. the Diploma in Civil 
Engineering. Further he even has. not passed the departmental examination. 
Hence the applicant is not in any way entitled for higher upgradation as per 
the scheme of 25.04.96 or 09.08.99. 

	

11.5. 	That with regards to the statements made in paragraph 4.7 of 
the application the humble answering respondent begs to state that the 

4~~- 
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incorporated in the said scheme i.e. Office Memorandum dated 09.08.99. 

Only those employees who fulfill all promotional nonns for financial 

upgradation for e.g. benchmark, departmental examination, and seniority 

cum fitness are eligible to be considered for benefit under ACP scheme. 

Further it was clarified by the Government by clarification no.53 in 

reference to Department of Personnel and Training no.35034/1/97fEstt (D) 

N dated 18.07.01, as per clarification only those employees who fulfill all 
promotional norms are eligible for being entitled to get the benefit under 

ACP scheme. 

	

11.6. 	That with regards to the statements made in paragraph 4.8 of 

the application the humble answering respondent begs to state that 

consequent to the judgment of Central Administrative Tribunal, Bangalore 
in reference to the Junior Engineer recruited at lower post i.e. Sub-Overseer, 

Charge Mechanic , Charge Electricians who had completed 5 years of 

regular service as on 0 1.01.86 or after but before 09.08.99, case for 1 time 

special permission was desired to be taken up with government by Army 

Headquarter vide letter no.B/7501 1/RRIJE(Civil) CSCC dated 12.06.02. So 

far the applicant is concerned he was promoted to Superintendent B/R Grade 

II in 1998 and as such his case was not covered under one time benefit under 

the ACP scheme. 

	

11.7. 	That the humble answering respondents deny the statements 

made in paragraph 4.9 of the application It is stated that the applicant is not 
eligible or qualified for being entitled to get under the judgment of Central 
Administrative Tribunal, Bangalore or ACP scheme and in reference to his 
representation dated 16.02.04 the same was communicated vide letter 

no.1 3/84/ACP/JE/1 48fEngineersfElD dated 24.07.04. 

	

11.8. 	That with regards to the statements made in paragraph 4.10 of 
the application the humble answering respondent has nothing to make 



71,  

1 

A 

	

ti tITiki lzprci ino QQO.QO bith 3rb ¶)A tAl i 	trjrI 

.Q.J4()O bnb rrwbnE1frt, oiiL() ..sj prb MM wit i'i b thr.erpiirti 

1un1' dI tri,c'n E;r1oiotru,q 11 	lillitil 	rfvc 	ofu' 
bni 	ftriirrm 	nmriqb *cwrri4 ..J TO1  9LIRbL rqu 

muo q')A iLjri Ji1t i cI ioi bino 	cJ oi 	m 
riLc1ns1) rf tnmTI3vo.) 9r11 d ,fliib 	jj r.4rtu 1 

• (i J flj\VQ\I\ ..Ot Lan gratinitnT bna  I riiq Ia n 
flhiliJi wfti &JO -tolqrns, worb 4no ri'iiflruf iq u .JQ.c'n..z bi1 ill 

tru fftnd 5di 1ij 01 btTiJ 	ijnd it Idiik 	r ririon .i 1c1cmri 
• 

Ic, 	ftqtI1f1E( ni btm 	rrin 	f1J 	efivis4al iftiw istiT 	A ft 
01 	2C1 Jfl flO(je 	i 	zW!1C tttLciur 	)14 f(ii iqq(. 	ift 

J1tha 	tuht 	uiirnmbA ii;rt, ) o 31 	 i 

: 

Izor'l jcxvloi ;u biihnii 15juipyt 1 1041 tdi x riit nt 
to iiw i. 	1lcjrr.o3 nni ociw. i ii 	I3 gi'.d') 	v - 

'ilrIJ I dt 	Q(O 	6tt4 iud rifth io r)8,10Jc (IQ 	1V 

• 	rriA d moitumvog dtiw qri nii rJ o bii& 	noi 	r q 
2 'Øf Lb 'Y3) (ti'ii))\ J\1lOV'1on iiiii oi ' iaqH 
bjri) a ici ibi ir4tJ oi bWocnoqcw 9i1 brr.irio i iftodgqn. D',Ili nfl 

tthIlLJ J11t4r'd '4frc1I fl) r.bflU bjtVoj $n $W 	?ii rpt b8!?,I tjiI 

• 	 • 

- 	 ntb Postobanym 	WU3 iidrnud ti ttdT , 

to( r 1fliiiqq8 OrU 1J3r!i zirra ,i 11. noiJiq trtito Q.F f i1ijtt q cii 	I3fr 

° 	tb1I 	hcii i 	01 h!1ii 	••tc;t bIAhIiJtJ 10 

ir .o 	ñLi ri bun 	{.)A 	iroIni3 iru1rtri'1 r, ,f i:t ttirrImb/ 4  

3hrv biinijmrcio) a-vu wau wii M).ti.c)i 1iib n& 	nqix• 

iz1th Ill \i tirJ 	f\ll.TJi 	ELoni 

n 01 	I Ii bri 	m8isiI 01 ebii 	1mw 	 -• 

o ipijn cirI - 1:bnocpii n 	 -ji (toiNtUent U 161 

• 	 -. j 



I 

:: 	

T' •' r:. :; 

2 c 

pTT'T?tI 	T'° 

comment on it as these are the r 	
Bcrch 

ACP scheme. 	

equirements an provisions of-guideItiröf 

11.9. 	That with regards to the statements made in paragraph 4.11 of 
the application the humble answering respondent begs to state that the Office 

Memorandum in respect of the subject matter of Assured Career Progression 
scheme for the Central Government Civilian Employees issued 

incorporating some conditions for grant of the benefits under the scheme and 
as per the condition the norms for promotions are to be fulfilled for granting 

financial upgradation. In the instant case for further promotion to the higher 

grade requisite qualification is Diploma in Civil Engineering and pass the 

Departmental Examination. But here the applicant did not possess the 
Diploma in Civil Engineering nor passed in the Departmental Examination. 
Hence it is crystal clear that the applicant failed to satisfy the conditions 
incorporated in the scheme and as such he is not entitled to get the benefit as 

per the scheme. 

11.10. 	That with regards to the statements made in paragraph 4.12 of 

the application the humble answering respondent has nothing to make 
comment on it as they are being the matters of records of the case. 

4.  

	

11.11. 	That with regards to the statements made in paragraph 4.13 of 

the application the humble answering respondent begs to state that the 
department complied with the Hon'ble Tribunal's order dated 06.10.2005 
and accordingly passed a speaking order dated 26.04.06 by assigning the 
reason as to why his case was not considered for financial upgradation. 

	

11.12. 	That with . regards to the statements made in paragraph 4.14 of 
the application the humble answering respondent has nothing to make 
comment on it as they being are the requirements of the ACP scheme. He 
however does not agree with the statements which are contrary to the 

records. 

V 

) 
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11.13. 	That the humble answering respondent denies the correctness of 

the statements made in paragraph 4.15 of the application. He further 

categorically stated that the applicant is not eligible and qualified for being 

entitled to get the benefit under the ACP scheme as he did not fulfill the 
criteria of the recruitment rules as well as the conditions incorporated in the 

-- 

ACP scheme. 

	

11.14. 	That with regards to the statements made in paragraphs 4.16 to 

4.21 of the application the humble answering respondent begs to state that 

the government time to time introduced the Office Memorandum relating to 
Assured Career Progression scheme to deal with the problem of genuine 

stagnation and hardship faced by the employees due to lack of adequate 

promotional avenues. Thus, thereby, it is meant that the financial 

upgradation takes the place of promotion. So, far the promotion in 

department is concerned than definitely one must have to fulfill the 

promotional norms and which is specifically cited in the ACP scheme. If one 

is not eligible for being promoted to the higher post then definitely he is also 

not eligible for being entitled to get the financial upgradation. The applicant 

in the present application tried to establish his case by ignoring all 

promotional norms which is infact is a mandatory provision to get the 

benefit under the ACP scheme. 

	

11.15. 	That with regards to the statements made in paragraphs 4.22 of 
the application the humble answering respondent begs to state that in the 
present application the applicant tried to differentiate the meaning of the 

promotion only to get any how the relief as prayed for by the misinterpreting 

the aim and object of the ACP scheme. It is stated that Central Government 
Civilian Employee who infact fulfilled the requirements as well as 

conditions incorporated in the scheme are eligible to get the benefit under 
the ACP scheme. The main aims and objective of the ACP scheme is to 

grant benefit to the eligible Central Government Employee who are infact 

~~ ~ r 



qualified and eligible for being promoted to the higher post but due to lack 

of adequate promotional avenues they are not getting the deserved 
promotion. The scheme formulated the conditions and one of the conditions 
is the fulfillment of the normal promotional norms. One who does not have 

the requisite norms as per ACP scheme is not entitled to get the benefit of 

financial upgradation. 
It is further stated that in the present case the promotion for higher 

grade the passing çfljloma Engineering is mandatory. Further passing of 

the Departmental Examination is also cssaiy.  However in the instant case 

the applicant does neither have the requisite qualification nor passed the 

departmental examination. 

11.16. 	That with regards to the submissions made in paragraphs 4.23 

and 4.24 of the application the humble answering respondent begs to submit 
that to get the fmancial upgradation one must has to fulfill the promotional 

norms. The present applicant infact is not qualified and eligible for being 

promoted to the higher post. Consequently he is not eligible to get the 2nd 

financial upgradation. 

12. Reply to the grounds of the case: 

12.1. 	In response to the ground 5.1 the humble answering respondent 

has nothing to make comments as the averments made therein relates to the 

requirements of the ACP scheme. 

12.2. 	In response to the grounds 5.2 of the application the humble 

answering respondent begs to submit that the applicant promoted from Sub-
Overseer to Junior Engineer (Civil) on 15.01.98 without having any 

t 1iñeat -and-as hiap ointment is made to higher pay scale on 
ab sorption basis. And as per point 6 of the Department of Personnel and 

Training O.M. no. 35034/1/97-Estt (D) vol. IV dated 10.02.2000; such 
appointment shall not be count for benefit under ACP. Hence granting of 2 

ACP from 22nd  May 1993 is not applicable to the applicant. 
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L54 12.2. 	In response to the grounds 5.3 	 the application the 

•  humble answering respondent begs to submit that the conditions laid down 
in annexure 1 of the Office Memorandum dated 09.08.99 is simultaneously 
and concurrently applicable to all individuals. The ACP scheme provides to 
financial upgradation on completion of 12/24 years of regular service 
respectively. However the grant of financial upgradation under the ACP 
scheme shall be subject to the conditions mentioned in Annexure 1 of the 

O.M. dated 09.08.99. 
Hence one has to fulfill or satisfy the conditions incorporated in the 

said scheme. 

	

12.3. 	In response to the grounds 5.5 of the application the humble 

answering respondent has nothing to make comment on it. 

	

12.4. 	In response to the grounds 5.6, 5.7 and 5.8 of the application 

the humble answering respondent begs to submit that the promotion is a 
condition of service but such promotion can be granted only when all 
promotional norms as per recruitment rules are fulfilled. 

	

12.5. 	In response to the grounds 5.9 of the application the humble 

answering respondent begs to submit that the Office Memorandums are the 
guidelines/ circulars issued by the Government time to time and these are 
administrative orders. It is very interesting to know that the applicant on one 
hand sought for financial upgradation under the scheme of ACP and on the 
other hand sought for setting aside the conditions incorporated in the ACP 
scheme which infact is the part and parcel of the Office Memorandum of the 
ACP scheme. 

	

12.6. 	In response to the grounds 5.10 of the application the humble 
answering respondent begs to submit that so far the case of the applicant is 
concerned the passing of the departmental examinations is a criterion for 
being promoted to a higher post. 

-q . 
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12.7. 	In response to the grounds 5.11 and 5.12 of the application the 
humble answering respondent begs to submit that as he did not fulfill the 
promotional norms having no requisite qualifications his case was not 

considered. 

	

12.8. 	The answering respondent begs to submit that the instant writ 
petition has no merit at all and is liable to be dismissed. 

4 
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VERIFICATION. 

I, Sn Prabhakar Mittal, son of S/b..N ....... ...... ...... 
presently working as Executive Engineer (SG) Garrison Engineer, Silchar 
Division, Military Engineering Service do hereby verify that the statements 
made in paragraphs true to my knowledge 

those made in paragraphs A! are being matters of 

records of the case derived therefrom which I believe to be true and the rest 

are my bumble submission before this Hon'ble Tribunal. 
I have not suppressed any materials thereof. 

And I sign this verification on . 	.. day of ..... .....2007. 

DEP NENT. 

(PRABHAKM MITTAL JDK) 
Exest,e Rngliaeø' (50) 
Gzf eon Enineer, SVchai. 
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Additional Rejoinder in 0. A. No. 90/2007 

Shii Subimal Roy 
-Veisus - 

Union of India & Otheis 
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Guwjh.tj Bench 

IN THE CENTRAL ADMINISTRATIVE TRIBUNAL 	1' 
GUWAHATI BENCH: GUWAHATI 

In the matter of: - 

O.A. No. 90/ 2007 
Shri Subimal Roy. 

.... Applicant. 
-Veisus- 

Union of India and Otheis. 

Respondents. 
-And- 

In the matter of: - 

Additional rejoinder filed by the 

applicant against the written statement 

submitted by the respondents. 

The above named applicant most respectfully begs to state as under: - 

That in paragraph 114 of the written statement, it has been stated by the 
respondents Union of India that the applicant was a matriculate and 

recruited as Sub-overseer and promoted as J.E (Civil) in the pay scale of Rs. 

5000-8000/-, which is a highest scale can be tenable by a matriculate 
candidate. 

It is pertinent to mention here that in the written statement in O.A 
No. 241/2004_(Shri M.L. Goswami -Vs- U.O.I & Ors.) of the similarly 
situated applicant, it has been stated in para 1 (C) and (d) of the written 
statement by the same  respondents as follows;- 

"(C) As per earlier Recruitment Rules of Supdt B/R Cde-II (Re-
designated as JE (civil) published in SRO-299 dated 10 Nov 1983 as 
amended vide SRO-161 dated 12 may 1988 (Annexure R-ffl).() 
vacancy of Supdt B/R Gde-II was filled up by prnmotion from 

I 



2 
1 

direct entry Matriculate Su 

Crfli 	mirtry Thbu 

1 	i 5SEP. 
cTZ S  
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am regular 

selvice in the gide. MES/228556 Shri Mohan La! Goswami, J.E 
(CIVIL) was appointed as Sub-overseer on 13 Mar 1968 and 

promoted to Supdt BJR Gde-II (Re-designated as JE (civil) vide this 
HQ letter No. 131841j4/473/EngiE1D dated 24 Sep 1994 
(Annexure-I of OA) as per above Rules, which is counted as first 

financial up gradation to the applicant. It is also intimated that 
there is no provision for promotion from Sub-overseer to JE (Civ) 

- 

in the revised recruitment Rules of JE (CivIl) published vide SRO-
78 dated 30 Apr 2001 (Annexure-R-IV). 

(d) On completion of yf seivice the applicant was due 
for second financial up gradation under ACP scheme in the grade 
of Supdt B/R Gde-I which was next higher grade to Supdt BJR 
Gde-II as per earlier Recruitment Rules. Since passing of MES 

procedure examination was mandatory for further promotion to 
the post of Supdt B/R Gde-I, the second ACP to the applicant 
would be due only on passing of the requisite examination and 
completion of 24 yeais of seivice or 99 Aug 1999 which ever is 

later. This has also been clarified by E-in-C's Branch, AHQ letter 
No 84619/47/ACP/CSCC dated 02 Nov 2000 (Annexure R-V). The 
applicant has not yet passed the requisite examination hence got 

eligible for second finncial up gradation under ACP scheme. 

Moreover the post of Supdt BIR Gde-I has now been abolished 
consequent on re-designated of Gde-II & Gde-I as JE under 
revised Recruitment Rules.' 

It is quite dear from the above categorical statement of Union of 
India that as per amended recruitment rule of 1983 dated 12.05.1988, 10% of 
vacancy of Superintendent B/R Grade-il was, filled up by promotion from 

direct entry matriculate Sub-overseer having 15 years of regular service in 
the grade, accordingly applicant who was matriculate and appointed as 
Sub-overseer on 13.03.1968 was promoted to the post of B/R, Grade-IT vide 
letter dtd. 24.09.1994 after a lapse of about 27 years and this was the first 

Qi 

I 

promotion granted to the applicant. It is relevant to mention here that the 
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post of B/RI  Grade-il against which the applicant was promoted under 10% 
quota without having any wpioma in Civil! Electric J/MeciimcditTheuh 

said B/RI  Grade-il was subsequently redesignated as j.E, Civil, but 
applicant although were redesignated as J.E, but he has been promoted to 

the said category without having any diploma in engineering as required 
under the statutory recruitment rule now in force. As such question of 
passing of procedure examination or possessing the. diploma as one of the 
statutory qualification is required under the existing RR does not arise in 
the instant 'case of the applicant. Sine he was promoted in the cadre, of 
Superintendent BR, Grade-H from the cadre of Sub-overseer under 10% 
quota by way of relaxing the statutory recruitment qualification. Therefore 
once the statutory qualification has been relaxed in the case of the applicant ' 
while promoting him from the post of Sub-overseer to the' cadre of ' 

Superintendent, BR, Grade-H, which was subsequently re-designated as J.E, 
as such respondents are barred by law of estoppel to insist tht. the 
applicant is required to fulfill the statutory recruitment qualification and 
also require the passed them procedural examination for the purpose of 

benefit of 2nd ACP. Rather applicant is entitled to relaxation in the matter of 
educational qualification and passing of departmental examination. 

2. 	That it is stated that once the applicant who entered into service with the 
basic qualification of matriculation in the cadre of Sub-overseei without 
having any diploma in civil engineering or any other branch in engineering 
course, but promoted to the cadre of Superintendent, B!R, Grade-El under 
10% quota without having any diploma in dvii engineering rather it can be 
said that the respondents U.O.I made spedfic, provision for granting 
promotion to. the cadre of Superintendent, B! R, Grade-il without any 
recruitment of diploma in civil engineering. But subsequently at the 
'instance of the respondents TJ.O.L the post of Superintendent, B/R, Grade-
II and B/R Grade-I have been redesignated as JE, Civil and accordingly the 
applicant also redesignated as JE, Civil without having any diploma in civil. 

engineering. As per new RR i.e. recruitment rule, 2001 holding the field, 
diploma in civil engineering and recruitment of passing of the procedure 
exuniration are necessary for further promotion to the cadre of Asstt. 
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Engineer and as such the aforesaid qualification are 	) the pG3Jiti11flCh 

• for granting ACP benefits. to the employees of MES worid gin-the 'cadre of 

JE, Civil. 
It is pertinent to mention here that since the applicant, who is 

holding the post of JE, Civil without any diploma in dvii engineering and 
pomoted under the erstwhile recruitment rule and promoted to the cadre. 
of Superintendent, Grade-il under the erstwhile RR in relaxed standard 
uner 10% quota. As such the respondents at this stage cannot insist for 

grant of benefit of 2nd ACP for acquiring the statutory qualification 

prescribed in the new recruitment ruie Moreover, recruitment rule which 
is now holding the field which prescribed recruitment qualification for 
diploma to the cadre of Assit Engineer cannot be imposed at this stage to 

the section of re-designatedJE without having dipioma.in civil engineering 
and at, the same time applicant cannot be made to suffer' by not, extending 
the benefit of 2' ACP on account of non possession of recruitment of 
qualification for promotion to the cadre of Asstt. Engineer. It is a known 
fact to the administration that the erstwhile matriculate Sub-overseer have 
been promoted to the cadre of Superintendent' B!R, Grade-H without 
requirement of diploma in civil engineering. Therefore it can be rightly, be 
said that the applicant although re-designated as JE (Civil) but they fall in a 
separate' category of JE, . Civil without having' any statutory recrutment 

'quaiifkatidn. Therefore, authorities are not entitled to insist., upon the 
applicant that they should posses diploma in civil engineering and to 

qualify in the procedure examination for the purpose of granting benefit of 
211d ACP.  

3. ., ' That it is stated that once an employee promoted in a particular cadre 
under relaxed standard without having any particular statutory' 
qualification,, such qualification cannot be insisted by the respondents at a 
subsequent stage for further promotion far grant of any benefit and ACP 
scheme. it is relevant to mention here that the procedure- examination in 

• fact meant for diploma holder junior Engineer. Therefore denial of benefit 
• of 2. ACP to the applicant on the alleged ground of non-fulfilling the 
eligibility' condition such as non passing of procedural examination, and 
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non possession of diploma in civil engineering cannot lie grow 	de, iai 	, 

of 2rd ACP. The very object of granting of benefit of A(F$ fif1ch 

/ 

the employees in a particular cadre. In this connection the applicant relies 

upon the decision of the Hon'ble Apex Court in the case of Raghunath 

Prasad Singh -Vs- Secretary, Home (Police) Department, Govt. of Bihar 

reported in 1988 (Supp) SCC, Page-519. It is also relevant to mention here 

that the benefit of ACP under O.M did. 09.08.1999 has been extended by the 
Govt. of India in lieu of promotion. After a lapse of 12 years .and 24 years 

provided, the employees concern did not avail any benefit of promotion in 

the meanwhile. In the instant case applicant is a matriculate and with the 

said qualification the applicant have been selected for appointment in the 

year 1968 in the cadre of Sub-overseer. Thereafter he was promoted only 

once during his entire service carrier in the cadre of Superintendent, B/R, 

Grade-il that too under 10% quota as such applicant cannot be denied the 

benefit of 2nd ACP only alleged ground of non fulfilk ent of recruitment 

qualification and also on the alleged ground of non passing of procedural 

examination The applicant further relies the judgment of the Division 

Bench of Andhra Pradesh High Court in the case of S. Ciiittaranian Das and 

others - Vs- Secretary, A.P. Kesictential Mucational thstitutions Society, 

Hyderabad and others, reported in (2007) 6 SLR 434. 

(Copy of the Hon'ble Apex Court's judgment dated 11.12.1987 

in Civil Appeal No. 2439 of 1982 and the judgment passed by 

the Hon'ble Andlira Pradesh High Court on 05.06.2007 in WP 

No. 24603 of 2007 are enclosed herewith as Annexure- A and 

l. respectively). 

4. 	That in the facts and drcumstances stated above, the applicant most 
humbly submits that he is entitled to the relief prayed for, and the O.A 

deserves to be allowed with costs. 
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SS(p 2009  

ru  WIT :IC 

VERIFICATION 

I, Shri Subini.ai Roy, S/o Late Satyabrata Roy, aged about 60 years, Junior 

tngineer (CiviL), (retired), (arrison Engineer, SiEchar Division, MFS, 1'.0 - 

Arunachal, 1)1st- Cachar, Assana,do hereby verify that the statements made 

in Paragxaph 1 to 4 of the additional rejoinder are true to my knowledge 

and I have not suppressed any material fact. 

I  

And I sign this verification on the ___ day of September 2008. 



5l 	 UPREMF CO '?T CASES 	 1988 Supp SCC 

1983 (Supp) Suprc ite Court C.ises 518 	- 

(3r.ou E. S. VENKATARA.\ IAh AND K. N Sn\oi.r, JJ ) 

.i, s D A. \ COLLEGE AND (Y HERS 	Pet4tionets 
...... . .. .... ... ....... 

REGIONAL PROVIDENT FUND COMMISSIONER  

AND OT}ERS 	 . 	... Respndents 

Writ Peutions Nos 8000-01 of 1982 with \Vrit Petitions 
Nos 6976 or 1982 2234 5852 5333 5 etc 
of 1983 and 12791 94 12642 54 and 1603 

of 1984, decided on January 29, 1988 	. . 

Labuui Law - Employees' tProvident Funds and 
Provisions Act, 1952 - Section 1 - Act applies to educational institutins 
viz. D. A. V. College  

Writ pciitions dismissed 	. . 	.. 	 1 	 R-M/8872/SI 

1. Shri S K. Bagga, learnea •cunse1 appears for the petitic 
- We. do. not find any substance in the contention of the petitione 

these cases that the Emp 1 oyees Provident Funds and Miscellai 
Provisions Act 1952 (hereinafter referred to as the Act) ha 
"oplicauon to the educational institutions ho are petitioners in 
cases. -We, theretoie dismiss' all thLse cases 

2 We duect that the ipetitioners shall co iply uth the Act 
tht. schemes ! rned thereundet regularly with f1ect from Fehru 
1988 t Whate\er aie s thcyhave to pay.ijnderihe Actanc 
schemes m respect 1 982 

r 
Jilt - 

FA 

 

MN  

-(a 

ANwcuR.E— A 
- 	 • 	 • 	 - 	 - 	 - 

.I 	AGL\ \ I ti i' 	1GI4-11 . sEcRri 	1I0iE (ouc t) Lr i 	 9 

(',upp) Supreme Court Cases 519 
s' 	 A\D 	M Dun (BicoRF B3\G\ATH \I1SAA 	M 

., 

 

'1 	RAGHUNATH PRAAD SPGH  
- VLrSLIS . 

.. 	 SECREIAR' 	HOIVIEi-T-OUCEY DEPARTMENT 
GOVERNMENT OF BIHAR AND OTHERS 'Ikespolld eni s.  

; - 

Civil Appeal No 2439 of 1982t 	decided on Decenihei 	I I 	9S7 ,t 
Serice La 	- 	 Appointment - Signal 	(Wireless) 1Wmg sep.rted fioni 

- 2 	the combined police forcein State of Bihar w.e.f. May 6,1970 - Held, rcruit 
1972-73 in the separated.wireiess orgaaisation not entitled to avail the benefit 
option to go to the general police cadre conferred b 	COs dated May 9, 1970 

1, 1974 	However, State Government directed to provide at te;ist . 
• 	 . 

: 
- and January 

o prootional opportunit es to officers of the wireless organisation Eci&, tw 	m 
, 	 • •: 	 • • Appeal dsmissed 	 R Mib76/SLA - 

Advocates who appeared in this case 
_G L Sang/u Senior Adocate (1/s K. 	R 	Nagaraja 	R. II 	H 1L and .  

• . B.KiVshna Prasad,. Advocates, with him), for the Appellant . 	• 
D. Goburd/ian, Advocate, for the Respondents.' - . 

- 	 ORDER 1' 
1. 	 This appeal by spi:cial leave is directed against the decision of a Dv- •.-: 	 . 

sion Bench of thiS Patni High Court lcjcctlng th 	writ petition of ttie ipp i 

rvho had claimed for being absorbed in the rcgular police force on the bitSIS of J 
crcIsi 	Oi 	option 	 -( 

2 	It is nol dispute4 that until M t 	6 	1970 theie v.as 	clmbil i.j polce 
in lheState of Btha 	raised under the Police Act of 1861 which i ic.1ud 	I 

läi police prsonne 	and'thcsec.serving in the Signal (Wireless) ov'nch 
nMav 	l970 	the wiieieSs,w ig 	as separatec 	Adniittedl) 	the appellart 

astJs ;t.iwted as 	s 	on1ab 	i'tht.ircless v,ii gaftcr 	 y.1970. , 	A Diision 

up to February 1, 1Q88 in acc2anc&W 
Regi&ril Pros ident rund Commissionet)Jsh 
for the uela inpayrnent of 4the\ax ea1s  

facts or theseScasesthe .svbt jbers(tflt 
entitled to a .unter.Ston the arrears Th.w 

'accc'rdinily Noosts 

• .•.•:'•,• •••. 	 _____ : 

L 	 •-- --, 

07 
efJ1rect 	e t..spondc iatrt a.-V . . 	t i tlr i .. 	 is ' 

lbc of the singlvpolit.Vfore until two e''trte cadres are crc ited fo r  
y.any'' 	 byaskp)41 	sonnel to opt fo 
I 	 or4the other and.to consider.his casen th1niatter ofprornot on iong 
' 	 of th generflo1ice force- 	 . 

airec 10 3 to ?e 

gr~ - r-~ flSrCCtoi, yenet at ofiPolçe s"4- 	4 

eJaia'toi of.the-Geiiril Wit&ess Organi.,iuo o he p i 
eprtniaut as'a.closed idre tnd"separi 	cia r,c .,nei;1 ' 

police cadri 	 '.' " 

dei 	5qncion.ai witifelket fio i the dstc of i ic 01 I 	o I 	- 

. 1.0 ,111, ,,t indOrJe dl1dIr)flfl102f 193 	a iiiti,. I l'tct. ii 

8 oIii?Y_ 	 - 
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o providd at least two promotional: opportunities to the officers of the State 
'oliccift the wireless oroatrition witlin six months front todbS' ippdpriate 
.mendments of Rules. In case the State of Bhar fails rd comply with this 
[irection. it. should. wttb two months thereafter. 21cc a fresh oppor.t unity to 
ersonnel in the police Wirciess o-eafl!Sation to exercise option to revert to 
lie oeneral cadre and that benefit should be extended to everyone in ihc wire-
tss oreanisation. 

5. The appeal is disnussed with the dtrections indicated tfbovc. There 
ould be no order for costs. 

1988 (Supp) Supreme Court Cases 521 

BEFoRE R,\NG\NATFt Mt:RA, M. M. DUTT AND M. H. K\NtA. iJ.) 

;TATE OF TAMIL NADU AND OTHERS 
	

Appellants 
Versus 

. V. SESHADIR[ AND OTHERS 	 Respondents. 

Civil Appeal No. 274 of 1988, 
decided on January 20. 1988 

Service Law - Judiciary - l'av - Special pay - In accordance 
•ith ieconimcnd:itioit of Chief Justice of Madras 1 -ugh Court, PAs and 
ttdgment Writers attached to the High Court judges directed to he paid 
pedal par of R,s lilt) per mouth only iii a ddititt to pa at par.  . Wit ii 
Cpor(crs of Legisalive Assembly 	 - 

PPCaI disposed of 	 R-M/8870/SLA 

- -s.- 	 ORDER 	- 

:} 	i LusI k ie artntLc  
f Hi. irJ it u pact CotinsO' fo ili 	jYlniles 	\k e 4 irld 	the 

Chief Justice of the Hith. Court hf Madras had reeonimcn-iecl 
the Stai.e Government to put the Personal Assisuints anti the Judtaient 

r ri ters  ttached to the judges at pat' with the Reporters .in the 
egislative Assembly in regard to payabilitv of the special pay pf 
s 100 per month i addition to pay. \Vhilc disposing of the writ 
ttition, the High Court ias dirtt.1 that the respoudents would get 
ecial pay of Rs 100 in tt-Jdition to the special p;rv . which titey have 
en receiving already. This obviously was not the ccommendaticn 
the learned Chtei .1 istiec. On the bisis of the recottititenjajion 

o respondents become etuitled to Rc 100 as by vay of special pay 
,d Mr Shatiti 1311ush:tn for State no objection to accein 
at part ot the deetsion' rL'latijtg to lilimtlfl .. - 	laytict; if Rs 10,1 1 is 
eciz I pay to e;tcl ol !e respondents. 



For the Petitioners Ms. N. ldsha Kiran for Mr. W.B. Srinivas, Advocates. 
For the Respondent No.] : MrJL Subrabmaayam, Advocate. 

Constitution of India, Articles 16 and 226—Promotion--Seniority--
.Qualification—PetitiOflerS appointed as Typist--Though petitioners 
not having required qualification but on account of non-availability 
of qualifled candidates petitiOners promoted as U.D. Clerks-
Respondents No.2 to 11 shown junior to petitioners--However, 

respondent No. 1 promoted thëirjuniors to post ofSuperintendents 
in violation of seniority list—Held, relaxation of qualification once 
given cannot be restricted to a particular stage—Respondent No.1 
not justified in issuing order promoting respondents No. 2 to 11 as 
Superintendents in preference to petitioner in violation of seniority - 

list. 	 -. / 	 (Paras13,14, 17 and 18) 

Cases referred  
Government of Tamil Naçiu v. M.N. Raghanathan, 1983 (1) SLR22 [Para 15) 
Jagdish Kurnar v. State ofFLP., 2005 (1)DT (SC) 1123 [Para 16] 

JIJDGMENT 
L. Narasimha Reddy, J—Petitioners challenge the proceedings dated 

17 10.2005. through which rescondents 6 to 11 were pronioted as Superintendents 
from the category of Senior Assinants. They also challenge the action of the 1st 
respondent in not promoting them to the posts of Superintendents and not treating 
them as seniors to respondents 2 to 11. 

	

2. 	The 1st respondent is a Society, registered by the Government of Andhra 
Pradesh, for the purpose of establishing Residential Educational institutions. It is 
funded by the State and Central Governments. The 1st petitioner was a.ppointed as 
TvpistfLDC on 10.7.1972, and petitioners 2 and 3 were appoinfed into that 
category on 12.3. l9Sl and 29.7.1 981, respectively,. All of them were promoted as 
Senior Assistants. on 11.1 1.19S4. The respondents 2 to 11 are juniors tothe lst 
petitioner in the category of TvoisuJLDC and Senior Assistants Petitioners? and . 
3 are sen ors to respondents 4 to S and 11 in the said categones 

3 The 1st respondert framed Sers ice RUes for its employees m the year 1972 
\atnculatIc'1 '. as proscnbed as the oua' ficatlon for the post of L D C1e K or , 

Typist, in the edueath.nal insthrnions. For the post of U.D.. Clefk, Grduafl4 
front any recoenized University and pass in a departmental test was made 
essential, apart from five years experience in the feeder post. The petitioners and . 
many of the respondents did no hold graduation degree qualification. Etowever,'t4 
or. account of non- availability of otialified candidates, they were promoted to the 
higher posts of Senior Assistants. in the year 1988, the Society relaxed the 
requirement ef holding degree aua]ifIcation for promotion to the post of U.D.C.: 

	

4. 	lnitiaily, ptovisional seniorit in the category of UDC was published 
22.1.1992. W.P. No. 18506 of 1993 and Batch was filed by the petitioners 4 
oth s in iarlv simatcd persons. The baich of writ petitions as disposed Ot 

. SERVICES LAW REPORItiR 	 2007(6) 

ANDHR; PF\DESH HIGH COURT 
- 	Betore :- L. Narasintha Rediy 

WP o. 24603 of 2007 
Decided on 5.6.2007 

S. Chittaranjan Das and others 	 Petitioners 
Versus 

Secretary, A.P. Residential Educioral institutions Society, Hyderabad and 
others 	 Respondents 

S. Chirtranjan Dts V. Secretary (A.F.) 

throagh order did 442000, directing the 1st respondent to consider 
abjections raised for the provisioital seniority list. Actitig on the sa.rne, the 
respondent consider 	the objections thid cancelled the provisional seniority us: 

l of 1992, thorough proceedings dated 10.10.2002. A committee was constituted to 
examine the matter. On the basis of this exercise, another provisional seniorhv 
list, in the category of Senior Assistants, was published on 3 1.1.2003. The same 
was finalized through proceedings dated 5.8.2004 after considering the objection. in 
this ist,.the 1st petitioner was placed above respondents 2 to 11, and petitioners 2 
and 3 were assigned seniority above respondents 4 to 8 and 11. The grievance cf 
the petitioners is that, notwithstanding the seniority assigned to them,.the 1st 
respondent has not only denied the promotion to the post of Superintendent, bt.i 
also promoted their juniors to that post. 

The 1st respondent filed acounter-affidavit, and an iiddidonall counter- 
affidavit. The facts pleaded by the petitioners as regards their dates of .  

- promotion, preparation of seniority list etc., are not denied. The principal 
contention advanced on behalf of the respondents is that the relaxation given by 
the Society for the degree qualification is confined to the post of UDC. and unless the 
petitioners acquire degree qualification, they are not eligible to be promoted to the 
post of Superintendent. It is also stated that in supersession of the 1972 Rules, new se! 
of Rules were framed- in the year 2004, and possession of degree qualification is - 
mandatory under these Rules for promotion to the post of Superintendent.- 

- Though respondents 2 to 11 are served with notices, .Ihey have not chosen to 
enter appearance. 	 - 

Ms. N. Usha Kiran, learned Counsel for the petitioners submits that the action 
of the respondents in ignoring the seniority df the petitioners over respondents 2 
to II is illegal, arbitrary and discriminatory. She contends that the petitioners and 
several other employees were promoted to the post of LDCrrypist, thoueh they 
did not possess degree qualification, on account of exigency of service and a 
policy decision was taken in the year 1988 to relax that condition. Learned 
counsel points out that the relaxation granted in favour of the petitioners for the 
promotion to the post of UDC, would ensure to their benefit, for subsequent 
promotions also. She contends that the 1st respondent acted in a discriminator',' 
-planner in applying different yardsticks to the petitioners, onthe one hand, and 

erespondents 2 to 11, on the other hand. 

$ri M. Subrahrnanvam, learned Counsel appearing for the 1st respondent 
Submits that the relaxation given to the peii-tioners and other similarly sinated 
person was, for the limited purpose of promotion, to the post of IJDC. Heoints 
OLt that the Service Rules of 1972 as well as 2004 are clear in their puqxirt,-'that a 
candidate must possess 4egree-qualificdtiortfot being promoiedto thepest Of 
Jpermtcndent. According to him, the petitioners can claim right o  be promoted 
,WelI as seniority, only if they possess the degree qualification. 

tThe 1st respondent framed Service (Recruiurient) Rules in the year 1972. The 
P0ts of Typists. LDCs and Stenographers are in category 1110 -  Class 111. UD 

ks Occur in category 3 and the post of Superintendent and Accountant are in 
ajego1y 6 of Class Ill. As regards the qualification for L.D. clerks, dichotontv 
Sp16tained br the posts in the offlec of the Society, and those in the 
!ttUtions. Ear the former, a deeree from a University is made essential whereas 
r1he latter, ht:ttriculatjçnn was treated as sufflcieni. The petitioners are appointed 

5L.D. clerksiI''pist-on the dates mentioned in the preceding paraeraphs. It is not 
ltspuie that ii the said category, they are seniors to respondents 2 to 11. 

V 
-4 
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. 46 	 SERViCES LAW REPORTER 	 007(6) J 	2007(6)SLR 	. 	S. Ch 	• 	• 
. 	: 

1tlaranja 	Das V. Secretary (A.P.) 	 4: 
. 	. 	. 10. 	For the U.D. cer}s. a Bachelor's Degree from a Uni\'ersi)' is one ofthe 

oLahficauons ap.st roii pass m Accounts Test for .ubord iate Officers and certain 
15 .. A similar sjut; 	• 	b f 	• 	. 

	

the Madr 	High Cour.. Tre Goej- re1aed the quaJficons thatar r 
. other departmental lesLs. Petitioners were promoted in the year 1984 as UDCs' . of Board ofRevenue Anem Jo e equired for the post ofAisz-i 	th 	offlc 

apotWed to that 
. 

thougi) they did no hold these qualifications. it is stated that this was resorted to, on post on the srnth of relaxation, but was denied printion 0 tene.1 higher categnrs'. . account ofdearth ofquahfied candidates. Obviously, having regard to the generality 
of t ie poolem 	the Sociei'i passed a reso 1 ution on 22 2 1988 	relaxrng the 

oi ie ground that he did not hoJd the necess pen approached the Madr.s arYqtns for the post The aggree 
; 	•:. 	 ; . 	. 	. 	-. 	: 	• 

qaflficatiorforthepostofU.D.ç.Theresolutionreadasunder: 	 H; 

"The existing nonieaching staffin the Society Office and Schools may be' 
-. Coup allowed the writ reton 	It 	

vjfikng a wnt pennor 	me 

	

eldtrat the relaxaflon on 	gramed. • 	would enable the employPe to 

	

re 	t" 
t 
1  

considred for prorno'ion upto the 	pot 	of  Superintendent by givin( Qoernnient preferred writ a 	ea 	
, e ueni1t a subsequent 	 Th 

Diision Bench dssmi.saea relaxation from oossessing Graduation Qualitication provided they had duly' 
put in 	bears ofser'ice and passed ti e Departmental Tests prescribed Such 

z-e anpeai (See :3o\emm'ntofTai 	IN c? a u v M.N.Ml' Raghunathan 1983 (1) SLR22 (Maci) 
relaxation shall not apply to future recruitment 	Those 	ho were airead) 16 	In Jagdish Kwn- and others v Stale ofl-J H.P. and others, 2005 

() DT 'sc : I 	promoted b 	giving rela'ation from pas 	ng the prescribed tests and who did 1123 similar question fell for COflSidejto 	before the Supreme Cot I ilot pass the Departmental Tests 	ithin the time limit prescribed should be observed as under 
' 	

I 
reerted after ginng to years time and notice ifthey do not pass the tests Para 16 	Fur-the- qution , 	whether aiy relaxation wa 	—' 'e- N.  t w thin the t'-ne Ii nit Rdaation for Graduate qLalification ic applicable to all 
those promoted alread 	Hoever, they must pass the dcpartmental tests 

giving promotior S Assistant Draftsman For being eli°ible tobe 	ioe'-ed for appointnent as Assistait Draftm 	the requirennts 
I  \\ iihin  2 	eas (from Po) A notice to that effect may be gi en " - 	Rule 6 (ii) Once the requirement ofpassing diploma ofDraimaiaCou 	

in  

A. 
I 11. 	Therefore the ineligibility of the petitioners to be promoted to the post of 

D Clerks 	 terms 
relaxed in terms of Rule 6(i) for appointment as tracer, there is no ncesstr 
for again havins relaxation for being U 	stood wiped off/Administrative orders in 	of this resolution 

v, ere issued on 11.7.1988.In addiLiol to the petitioners 	16 others including most 
considered as Assistant Drafrsan Th'i 

Contingency is already taken care ofhen relaxation is gien for aax)nit1ren 
oFthe respondents were extended the be'iefit of promotion as Tracer Otherwise a person who has been found'eligiblew be aaoJnjeQ a 

not be considered for 12 	After the promotion of the petitioners as UDCs came to be leealized in the p omotion as Assistant DTaitsziarl, ee-' thoJh'e 	01 egality attached year 1988. by virtue of a resolution of the Society, a provisional seniority list was- ,tothe appointment as Trace-. Sixh a view would 	 iCofrelaationforappointmenras Trar prepared ic the sear 1992 The petitioners felt aggrieed since they 	ere placed Therefore 
• 	I below their juniors. A baicn of wnt petitions came to be filed,-and as a result of, 

list 
• 	*It 	 - 

was urged on belalf of the respondents me ordr passed therein the pros isional seniority 	issued in the year 1992 	as that he Rules fared in 192 'e'e I rep aceu in the year 2004 and the cancelled 	rresh provisioial seniority list was ptiolished on 31 1 2003 and the, relaxation granted vis a vis the Rules of 197' cannot be enforced once the new 	Rules same assumed finality on a 82004 Petitioners were assigned places at SI Nos 
18 27 and 28 respectively. So far as respondents 2 to 11 are concerned all of 

set of 	were framed This con -iuon C0 	eu only to be rejected It hardly needs any emphasis that the r'rts :'tx 'a 
them are shown as juniors to the 1St petitioner and respondents 4 to 8 and U . to the emplo) ees under a particular set of Rules cannot be ten avvzy by in 	a figued as juniors to the petitIoners 2 and 3 fresh set ofRules Even ifan) changes are Introciuced rnmucai cet set f) o 	ues, they will become oneralive 	I 	A ros 	Ct' 

- 13. 	\Vhatever may have been the rationale or justification for the 1st respondent -  taldng away the ti°hts of the e 	l 	
p 	iv 	anu Cannot have the ixect o 

I: in treating the petitioners as juniors to respondents 2 to 11 and denying them the 1st respondent in the whole pisodeisfrfrorn 	•f 	
The, pprri of the 

Satisactory. An ODjectr. 	far ard promotIon to the post of Super. ntendent before the seniority list was finalized, Consideration of the cases at 	relevant i here  was absolutely no basis for continuing the same state of affairs, even after ' 	 POIn 	0 tIm-would have UflJieessaJyJieigatjo 	 ccvrateti 
the final senk.riiy list was published. Having declared the petitioners as seniors to 
resporicienrs 2 to II the 1st respondent has chosen to issue the impugned order - - 	I& 	D 	 - wing the pendency of the writ petition the 1st respondent isst.o 	rce-s c' 
promo ing some o 	the reriondents as Supe-inte-idents 	n prfer"nce to t- Pitirnot ion to the Pthtioners to the posts cfSupenrtendnts A 	pr or C airied '-i th . 	ic;nners aid in ViOla or1 ofth 	ser orit) I St Ti e teaor's 	leade.. either i-  ihr writ petit 	stooci 	Atended to tneir' 	The 	rioru- to cot nter arfio.its or dur ia die course of a1guments, for this a..tioi' are tottll) IlL, petitioners in the 	eniont 	list, for the post of I D 	C 1arJ. d 	5.8.004, must be 

1 ursatisfactory and contrary to law. reflected in the higher posts of Sueii. a'so, Notwth 	rngthe delay in promoting theperitioners, they 1.4. 	It is iu-onClv urged on behalf of the 1st respondent that the relaxation giVtli to be treatd 	 sbil be ethkd 
of 	seniority list dated 5.S.2C4, -. in the year I98Sis confirmed to the post of U.D. Clerk, and it would not b 

for subsequent 	Firstly, 	text 	the 	which 15 
This 

	

•tXelejse shall be 	bmp1et:d witi 

	

- 	 IS wifl the date of receipt c: a copy Of ti5 • available 	 promotions. 	the 	of 	resolution, 
extracted ir. the precedine paraaraphs, does not support this contention Even 	- 

ordet 
•19 	'-' 	. 

otherwise, the relaxation of qualifications once given', cannot be restricted to 
. i ne writ petition is accordingly allowed. There shall be no ordec as ZL' cas- j - 	- p'rticular stage. On acquiring promotion, on the basis of relaxation, an ernploY - 	 Pethion aflowe • 	- 	- 	- joins others in the promoted category. He cannot be subjected to discriminatlofl - - 	 ------------ - 

- within that category. unless it was made specific in the orders of promotioP. 0 	- 
those graniirrg relaxation.  

• 
• 

	

-- 	-- 
---•- 	•------• 	---•-•-------------------------: 

/ I 
• 
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O.A.no.90/07 

Sri Subimol Roy 
Applicants. 

-Vs- 

Union of India and ors 
Respondents. 

-AND- 

IN THE MATTER OF: 
Reply statement on behalf of the 

respondents to the rejoinder filed by 

the applicant. 
I 

(REPLY STATEMENT ON BEHALF OF THE RESPONDENTS) 

I, Sri Prabhakar Mittal, S/o Sri D.N. Mittal, aged about ... 4. . .years 

presently working as the Garrison Engineer, Silchar Division, Military Engineer 

Service do hereby solemnly affirm and say as follows: 

That I am the Garrison Engineer, Silchar Division, Military Engineer 

Service. The copies of the rejoinder have been served upon the counsel 

representing the respondents. I have gone through the same and have 

understood the contents thereof. 

That I do not admit any of the averments except which are specially 

admitted hereinafter and the same are deemed as denied. 

That with regard to the statements made in paragraph 1 of the rejoinder 

the humble answering respondent begs to reply that the applicant Sri Subimol 

Roy was initially appointed as Sub-Overeer in the department on 27-05-1 969 

and thereafter was promoted as Superintendent (B/R) Grade II on 15-01-1 998. 

The post of Superintendent (BIR) was subsequently redesignated as Junior 
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Engineer (Civil). As per Military Engineer Service Superintendent (B/R) Grade I 

& II Recruitment Rules, 1983 the requisite qualification and experience for 

promotion to the post of Superintendent (BIR) Grade I from Grade Ills as 

follows- 

"Promotion: 

Superintendents Buildings/Roads Grade II who are 

Engineer Graduates in Civil Engineering or equivalent and 

have minimum of three years' regular service in the grade. 

Or 

Superintendents Buildings/Roads Grade II who hold a 

recognized Diploma in Civil Engineering with a minimum of 

five years' regular service in the grade, and have passed 

procedure Examination for Superintendent (Buildings / 

Roads and Electrical / Mechanical) Grade I after 1951 or 

had passed a School of Military Engineering / College of 

Military Engineering Course accepted by the Engineer-in-

Chief for this purpose upto 1951 in lieu of procedure 

Examination." 

Thereafter the said Recruitment Rules, 1983 was partially 

superseded in the exercise of powers conferred by the proviso to Article 309 of 

the Constitution in 1988, then 2001 and thereafter the said Rules was partially 

superseded and is called the Military Engineer Services, Junior Engineer (Civil) 

and Junior Engineer (Electrical and Mechanical) Recruitment (Amendment) 

Rules, 2008. The said Recruitment Rules provides method of recruitment and 

qualification as follows- 

"Junior Engineer (Civil) by promotion: 

Matriculation or equivalent. 

Three years Diploma in Civil Engineering from a recogniied 

Institute or University or Board or Degree in Civil 

Engineering from a recognized University or Institution or 

Board or equivalent. 
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It is stated that as per Recruitme .nt Rules,igiorpromo&cn to 

the post of Superintendent (B/R) Grade II it was provided in Column 12 that who 

are Engineer Graduates in Civil Engineering or equivalent and have minimum of 

3 years' of regular service or Superintendent (B/R) who holds a recognized 

Diploma in Civil Engineering with a minimum of 5 years' of regular service in the 

grade and had passed Procedure Examination procedure Examination for 

Superintendent (B/R) is qualified for being promoted to the post of 

Superintendent. The existing Rules 2008 also provides the requisite 

qualification for appointment to the post of Junior Engineer. As per this Rules 

the minimum qualification is as follows- 

"Matriculation or equivalent + 3 years Diploma in Civil Engineering 

from a recognized Institute or University or Board or Degree in 

Civil Engineering from a recognized University or Institution or 

Board or equivalent." 

Abstract copy of the Recruitment Rules, 2008 is 

annexed herewith and marked as Annexure-A. 

4. 	That with regard to the statements made in paragraphs 2 and 3 of the 

rejoinder the humble answering respondent begs to reply that O.M. dated 

09.08.99 introduced the Scheme for granting financial upgradation to Group B, 

C, and D employees after completion of 12 and 24 years of service. The 

condition for granting benefits under ACP Scheme has been provided and as - 

per Clause 6 fulfillment of normal promotional norms is required for granting the 

financial upgradation. 

It is further stated that O.M. dated 18-07-01 issued by the Ministry 

of personnel, Public Grievances and Pensions (Department of Personnel 

& Training) clarified some various "points of doubt". The clarification no. 

53 says that, 

"only those employees who fulfill all promotional norms are eligible 

to be considered for benefit under ACPs. Therefore various 

stipulations and conditions specified in the recruitment rules for 

promotion to next higher grade, including higher/additional 

educational qualification, if prescribed would need to be met even 

for consideration under ACPs. 
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Copy of the O.M. dated 18-07-01 is annexed 

herewith and marked as Annexure-B. 

That with regard to the statements made in paragraph 4 of the 

rejoinder the humble answering respondent begs to submit that the post of 

Superintendent (B/R) Grade I & II was merged •and redesignated as Junior 

Engineer (Civil) in Military Engineer Services. It is not that the applicant was 

promoted to the post of Superintendent (BIR) Grade I. The applicant is not even 

eligible for promotion to higher post from the redesignated post and he is not 

entitled to get the benefit under ACP. 

That the humble answering respondent begs to submit that the 

Annexure A and B to the rejoinder which referred the case infact has no 

relevancy in the instant case of the applicant. 

Thus the humble answering respondent begs to state that the 

original application has no merit at all and is liable to be dismissed. 
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VERIFICATION 

I, Sri Prabhakar Mittal, S/o Sri D.N. Mittal, aged about..L1.",..  .years presently 

working as the Garrison Engineer, Silchar Division, Military Engineer Service do 

hereby solemnly verify and state that the statements made in paragraphs 

.LZ are true to my knowledge and belief, those made in 

paragraphs ... ..1. 	.................. being matters of records of the case, 

are true to my information derived therefrom which I believe tobe true and the 

rests are my humble submission before the Hon'ble Tribunal. 

And I sign this verification on the 9,'t day of p' / 2009 at Guwahati 

DEPONNT< 

(L 	 ) 
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(TO E PUBLISHED IN THE GAZATTE OF INDIA, PART II SECTION 4) 
GOVERNMENT. OFINDIA 
MINISTRY OF DFFENCE 	. 

Notification 	:. 

	

New Delhi the 	2008 

SRO J• In the exercise of the powers confe(red by the rcQ.ipfl to article 309 flhe 

Constitution, and in partial supersesSion of the Military EngIneer Services, Junloi 
'Engineer (Civil) and Junior Engineer .  (Electrical and Mechanical) Recruitment Ruls 
2001, except as respect things done or omkted to be done. befor such superSession, 
the President hereby makes the following rules regulating the method the Rectuibuet 
to the post of Junior Engineer (Civil) and JUniOr Engineers(Electrical and Mechanical) hi 

the Military Engineer Service, namely:- 

1 	Short title and commencement - (1) These rules may be called the Military 
Engineer Services, Junior. Engiheer (Civil) and Junior Enlneer (Electrical and 
Mechanical), Recruitment (Amendment) Rules, 2008.  

(2) They shall come into force on the date Of theit publication in thO Official. 

Gazette 

2 	Number of Posts, CassIflcatzorb and Scales of Pay - The number of saki 

• 	posts, their classification and the scales, of pay attached thereto shall be as specifk3d in 

Column 2 to 4 of the Schedule attached to these 'rules 	.. 	 . . 	 . 

3 Method of Recruitment, age kmnt and other qualification etc: - The method of 
recruitment, age limit, qualification and other matters relating to the said posts shall be 
as specified, in Columns 5 to 14 of the Schedule aforesaid 

4. 	DisqualificatIon: -- No person, - 	. 	. 	. . 	' ,• 
Wtio have enteted into Or cohttactëd a. fl rriage 'Mth a person havig..a 

spouse living, or 	 . 	. 	 . 	. 
\Nho, having a spouse living, has enteredifltO or contn cted amattige with 
any person, 
Shall be elia'ible for1 appointn entto any. said. iost5:. •. • 	'. . 	 . 

Provided that the Central Gçyement ay, if satisfied that such marnage ispem;sSible m m  
under the personal law applicable to such person arid other party to the marnage and 
that there are other grounds forso doftig, exèmptahy'person'from the, operation of the 

rule. 	 . 	 S., 	 . 	 . 	 . 

—a--- . 

.5 



	

5 	Power of rellax - Where the Central Government i o , ne
cessary or epedont so to. do, it may by order, and for reaso,s to 

wnting, relax any of the provisions of those ruIe with 
respect to any daM sons 

	

6. 	Savings; - Nothing in the rules shall affed reservations retxati and other COflCOSSIOflS required to be provided for Scheduled Castes I 
Tribes, the other Backward Clase Ex-servgcen and other 

special persons, in accordance with the orders Issued by the Central Goveinmar 
time in this regard. 

S 	 . 	 . 	 . 

Central Administr 	Thbuna I 

24 APR 2009 
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1 

3chedue 
Number • of C18mctj f Scale ofpy Whether Age limit for direct recruits post on (Rs) selection Whether 	b ne 

/ 
cum- 
seniority or 

added 	years 	of 
services 	admissible 

selection by unr 	Rule, 	30 	of 
Central Civil Services 

2  3 4 
merit 
5  (Pension) Rules, 1972 

nior Engineer (Civil) 	3343w General Rs.5000-150-8000 Not 
_____________________ 

1827 years f :Note. 

7 
(for. 	year Central Entry Grade) applicable Not applicable 
2008) Service, 

Group 	C. tUpper age limit will be ReIaable up to the age 
* Subject to Non- of 35 years for departmental candidates. 
variation 
dependent 

Gazetted, 
Non NoteVfl'iq crucial, date for determihing the age limit 

on work load Industrial- shall be the closing Oate forreceipt of applications from 
Non 	

- 
candidates in India (and 	ot the ctosing.date prescribed 

Ministerial 
for those. ri: Assarn, M'èghalaya, Arunachàf 	Pradesh 
Mizoram, Manipur, Naçaland, Tripura,. Sikkim, Ladakh 
Division. of Jammu & Kashrnfr State, Lahaul and Spiti 
Dttnct and Pangi Sub-Division of Chamba District of 
Himachal Pradesh, Andaman and Nicobar islands or 
Laksdweep 

Ncte.3. In respect of the posts appointment to which 
are 	made 	through 	E'iipioyment 	Exchanges 	or 
Advertisements 	in 	Employment News* or other 
ad\ethsng media, the crucial data for determining the 

• age limitwill ineach case, bethe last date upto which 
the Employment Exchanges are asked to submit the 
names or lait date or receipt of application given in the 
Employment Newe or other advertising media. 
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Whether 	ge PQrkd 	of Mtttod of 	cutmeM In 	co 	of 	irutmert 	by f 	Depti 
th& and probadcn, if whthr 	by 	direct promotion 	or 	dputmt1on 	or exIa, whet 

qua1IflctIons ethictIonaI any recruftment 	or 	by aborpt1on, grade from which Public 	Servic 
requr 	for qualification promatlon 	or 	by promotion or aborptJon to b CommIssion 
direct recrujt peSCrIbOd for deputation 	or made ° be consue 

dIrect recrult& absorption 	and makinc 
wifi 	apply rn percentageofpoststo recruitment 
case . 	of •be 	fi , 	by 	various . 	 . 	. . 	. 	. 	. 	. 	. 	. 	. 	.. 	. 	. . 

&% promotees method  
12 13  

I (a) 	Matriculation Not applicable Twovears (I) 	80% 	by 	direct HIh{y Skilled hodtng quehficatlons Group 	'C 	Departmental 	Promotion Not appicable 
or equI recruttmerit as Indicated in column 8 with eight Committee conttng of - 

(ii) 20% by promotton years 	regular 	service 	in 	Highly.  
-) 	

yrs from 	amongst Skilled grade fatling which Sbteen Che Engineer or his nominee with not less 
Diptor -ri --c1vir Departmental years regular combthed service In than the rank ot Supenntendlng Engineer or 

nginee 	g from employees falling which the grade of Highly Skilled and equivalent 	 Chairman 
a 	recognized by direct recruitment Skilled falling both Skilled holding 
tnstitute 	or qualihicatlons 	as 	indicated 	In EXeCutive Engineer ,  or 
University 	or Note 	10% of the posts Column 	a 	with 	sixteen 	years equivalent 	- 	 Member 
Board or Degree filled by.  way of direct regular service in the grade falling 

CMI recruitment will be filled both by direct recruItment Group 'A' Civilian C-azetted Officer or a 4. 
Eiglneeririg from by 	deputation 	or 	re- Note I 	The service rendered as Commisloned Officer not connected with the 
a 	recognized employment 	(for 	Ex- Master Craftsman will be deemed Department 	 Member 
University 	or Servicemen) 	In +c be included 	eligibility criteria 
Institution 	or accordance 	with- 	Ex- Note 2 Master Craftsmen will be 
Board 	or seMcemen(Re- enbiock senlorto Highly Skilled and 
equivalent employment in Central Skilled 

Civil- 	Services 	and Ditatlon 	or re-emDlovrnent 
fEQrex.eervtcemen posts) 	Ruies 	jg79 

notified 	under The 	Armed 	Foroes 	personnel 
Government of India, including combatants from Corps of 
Ministry of Home Affairs engineers due to retire or who are 
GSR No 1530 dated 29 to be transferred to reserie within a 
Dec 	1978 	and 	as period of one year and have the 
amended 	and requisite 	qualifications 	and 
possessing quelilicatlon cpertenoe ei presclbed under 
as specified in Column column 8 shall also be considered 
$ fading which by direct Such 	persona would 	be given 
recruitment deputation up to the date on which 

they are due for release from the 
. 	 . Armed F 	Thereaft 	they . 	. 

- 	. . 	. may be re.ernplpyed. as cMlian . 	.... 	.,, - 
•. 	: entry 	 ... 

. 	 S.. 	:.-. 
itei: sPrcmoton ommt 

::ln WItIh  :UniOn 
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Q 	et Number of Claselficati cele of pay 	- Whether selection Age limit for 	 recruit$ 	 - Whether benefit of  
Post on (Rs) menrfty or added 	years 	of 

selection by merit services admissible 
under Rule, 	30 	of 
Central 	Cr 
Services 	(Pension 
Rules, 1972 

• _____ 
2 
__ 

3 
__ ___ 

4 

___ _______ __ 

7 2 JunIor Engineer (Electrical 2181 General Rs 5000-150- - Not applicable * 18-27 years 	 - Not applicable and Mechanical) (for year 2008) Central 8000 	(Entry *Note. 1. Upper age limit will be relaxableup to 
Service,. Grade) the age of 35 years for departmental canddates, *Subject 	to Group 

variation Note.2. The crucial date for determining the age dependent 	on Gazetted limit shaH be the closing date for receipt of 
work load Non applications from Candidates in India (and not the 

Industrial- closing date prescribed for those :in Assam, 
Non. 	- 
Ministerial 

Meghalaya j . 	Arunachal 	Pradesh, 	Mizoram, 
Manipur, 	Naguland, 	Trlpura, 	Slkkim,Ládakh 
Division of Jamrnu & Kashmir State, Lahaul and 
Spiti District and Pangl Sub-OMsion of Charnba 
District of Himachal Pradesh, Andaman an 
Nicobar Islands orLaksdweep). 

Note 3 	In respect of the posts, appointment to 
wnich 	are 	made 	through 	Employment 
Exchanges/Advertisements 	in 	Employment 
News 	or 	other advertising media the crucial 
date for determining the age limit will 	in each 
case 	be 	the 	last 	date 	up 	to 	which 	the 
Employment Exchanges are asked to submit the 
names or last date of receipt of application given 
in the EmpIoyment Ns or other adyertis 
rnedla 
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- deputtlon up to the date on which 
they are due for reieaee from the 

Thereafter they 
rny be re-empipyed as civilian 

• employees in entry grade of .Rs. 
5OOO.8OOQ. 
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