CENTRAL ADMINISTRATIVE TRIBUNAL
GUWAHATI BENCH
 GUWAHATI-05

(DES’I‘RUCTION OF RECORD RULES, 1990)

HNDER SA/T.ANo. @A.EL./Z’.???
{ RA/C.PNO. oorueeeennniennreensnen '
S E v EP/MANO..coooieererennanresaenns
1. Orders Sheef...., ...... @/f ..... .......... Pg( ...... £0. A e
2. Judgment/omer'dtd..3..&.5[/;(.%o;g..pg..g ..... R to.l&,.@ﬂ/.\.’ém.«;%&@f
3. Judgment & Order dtd................e. Received from HC /Supreme Court ~»
4 OhrG0[2O0T 0 S -
5. EP/M.Puiiitoivnissinnienssesesessientseennies - ST 0. eevererrererirens
6. RA/C.Pureerverivererirereseseessssssssnesesensssasses - SR—_. £0uermeereirerrenn
% Sittiri ettt . o0 OO to..’l[.‘....;..._...; |
8. ReJo1nder4?0§?£,Xz‘..@~.44M?}?€.(‘.’.'.’. ............... Pl 0. f@uirereeins
9. ReEPIY.cuciiirniiiiiiiirriirer e Pgo.foiii t0433 ..........
10. Any other Papers ................................... ) - S {0 TP
11. Memo opr‘pe’arance..L; ....... et ereans evreeenreererrreees
12. AddltlonalAfﬁdawt ....... ..... ireveseens
13. Written Arguments....cccocivveieiiirrmnirriiinenierenersie. ........
14.Amendefnent Reply by Respondents............ - .
15. Amendment Reply filed by the Apphcant .............. teererrreenneee ...............
16. Counter Reply ................... .............
SECTION OFFICER (Judl.) |
%@% -



}5\ “I
&.. o
WoNT AL ADA TS RBAT TVE  TRIDJbeL
AJWATATL BENGH:

gh LB od S

.
B

]

o vetition Wa.

nal Al plication No. H / 6‘9.

..~J
il
A o
3. Céh-t?:#mf‘-fi vetition NO., "
‘ !
4, WAeview AD’)llca‘LlOr‘ do /

VS Union of India & irs

. v h .
;kpgt':lecarlt(S) é\r\"a)\faﬁ\ﬂl ﬂ/ﬂi

E . -%c‘vocatn, for the /\Dtlloant(g)

LJACM\:M

T R A, TP rT—

G-N CMCY&%

s T
advocate for the Rospondant KSA‘MU\'&Q Me. M. b
I— - X el c +the ~isunal
70-;—;01? the Ragistry % Rate 1 *th.:—'.'::r. of the Triku 3
N - ?) . —— L) .
e %17 «5.07 I Pest the matter 21.5.07.
_ §
.‘Th Conp saton s m form : _ ! e o
is ¥ S s 50 ] m Vice-Chairman
A | i
i }
. 21.5.2007 The claim of the Applicant is for
y\ M ‘ﬂ.{{ grant of second ACP. Mr.M.Chanda,
-Y. Bogistr . .
’ glf | ar learned counsel for the Applicant submitted
f 1oh G tha},t identical matters have already been
<M @vv) ",Y\ é(,pk .
X Lu) lL ! adr{nitted; Admit the O.A. Six weeks' time is
N\ L@ ' - '
" § granted to file reply statement.
: § Poston4.7.2007.
L - 4 '
G ﬁ
<X . | ; Vice-Chairman
2= | S,
o Elin cosf Q) 9}» Sqerde i

GWW@
CLD‘L&

KQ
%

/z

%\



o 4o D/ggeéﬁ”o«n Ser

o A ("2/ Z—oR~/7L';€
g ae3d H 0 £ Joby

Y, @/""’ ‘3“*";&6
At ok

 Nolieo

o R-4 .

2’ '..“ ‘ ' AR
. 3 ?‘/o } . . - <

A0 A))_g &-—».u-

— -

> iy SamvedS

~

Notlea ym?oéw ot T

27:9.2007°

. Jbb/

jc:’LJ RN o B
({ﬁ 6?0‘1—067

No reply filed. Post after four weeks.
- Post the case on 7.8.2007.

Vice-Chairman

’ Counsel for thc zespondents wantcd
' time - to file written staﬁcment Let it be

: | done Post the matter on 27.9. OL/ -

o S

Reply has been‘yﬁled- in this casé by,
Mrs.M.Das, learned AddL Standing Counse]
for the Central Government after servmg a

~ .copy on the learned counsel. for the

' Apphcant, Who mtcnds to file re]omder by

" 12.10. 2007 Prayer is allowed

Call the matter on 05 11 200’7 for

hearmg s '
- - . B e S g

{M.R.Mohanty)

' (Khushiranij o S
. Vice-Chairman

Member (A).

g

Post the matter on 12.12.2007.

Member (A]

05.11.2007

" Job/



- 11.03.2008"

M{MVDQU) '\/\19)r |
"wtod] |

“ Call this matfer on 21st

j" )

&z 3
- O.A. No. 90/07 ¢
12.12.2007 On the prayer made by

Mr.M.Chandaq, learned counsel appearing
wieei-n Aifor the Applicant, this case is adjourned to
7 15.01.2008 fo be taken up along with O.A.

220/2006.
. (Gautam Ray) (M.R.Mohanty)
Member (A) Vice-Chairman

/bb/

[

''15.01.2008 On the prayer of Mrs U. Dutta,
" learned counsel for the Applicant call this
. matter for heaxiﬁ/g onl 1.102.2008.

pg N

11.022008 =~ On the request of Mrs. Umna Duttg,
leamed' ¢ounsel appearing for the Applicant,

___Ihis matter stands adjoumed to be taken up on

11.03.2008.
" N /(Kﬁ (M.R.Mohanty)
Member (A} Vice-Chairman
/bb/ - :

April, 2008.

)

(M.R. Mohanaty)
Vice-Chairman



- | 'o‘w'so[cy% | B

21.04.2008 Call this matter on 05.062006, | |

Vice-Chairman

'.\ o i

1 lod. | - 05.06.2008 On the réquesf of Mr.M.Chanda, leamed
— . ; ; counsel appearing for the Applicant, call this

% . . - )

Lo - | matter on 21.07.2008 for hearing.

(KM ~ (M.R.Mohanty)

..Member (A) Vice-Chairman -

N R TS ;!.', (ot |
R%'W\ b (ucb} ST oy 679608 On the request of Mis.U.Dutta, leamed .
%’\w - o . counsel for the Applicant call this matter on

A ) ) i . _’)

Tz 2 L. 05.08.2008 for hearing.

@ o / : |

(Khushiram) | ~ (M.R.Mohanty)
Member (A) ' Vice-Chairman

|  /bb/ —
| 81042008

05.082008  This _matter (pertaihing to ACP
OJ c Ui - | claims) be called before the Division Bench
fnden mot | on 16.00.2008, |

Learned Counsel for the Parties t:ake

2 ' . .
~¢- 908" notice of the next date of hesring.

. t S‘\’ - Q( '_@Q A
ALATI e (M.R. fTohanty)
B U §V b Wa, A»ﬂ(*\"-"& - Vige-Chairman




- wanERe - - ? - it . PR L *E

- oh-ofF, 5
) R . . : | B .
16.09.2008 On the prayer of learned counsel
éppearing for both the parties, call this

matter on 17.11.2008 for hearing.

M - (Mﬁt}f)

Im | Member(A} ‘ ~ Vice-Chairman
\ : : 17.11.2008 Call this matter on
dhe casge {a neady 02.12.2008. - | |
| %HETE‘Q | (S.NShukla) (M.R.Mohanty)
- A Member(A) Vice-Chairman
pg. e '

- 02122008 Call this matter on 02.02.2009 for

he.arinﬁ.].
=

g , \ (S.N.Shukla) - (M.R. Mohanty)

o Case s l"zcg(w@é_) Member (A} Vice-Chairman

e Ihacuringy,, nkm . -

| o . PN AL o
2o Qs Do wonde e S

Mo case {4 mmrﬁ@\a» /Qd ‘

s heooSsney

(;ﬁ 18.03.2009 Call this nllatt?r on 28.04.2009.
‘. :
ot 4 7 | - | - ~ {M.R. Mohanty)
' m{ Ras o). - " . Vice-Chairman
) o Lon £ Im
| Mi@ gﬁvrg:whm n
SR /&U/@M ' o )

te 7 el e ded 28.04.2009 Call this matter on 11.06.2009
é7 /'fv W&‘W n\f— Z0.U4. 2 . ) ‘
| é&_; A < A- Cry 9 for hearing. ,
r't Y rollp 2 - LeAved et ‘ o :

s AJARye enk dm | . {M.R. Mohanty)
) Licant. | Vice- Chairman




\

‘ H
G— ~
~ 1 .
* . N
'

OA 90 of 2007

. 27.05.2000 - ' "Mrs. U. Dutta, learned
. counsel appearing for the App]icant is
. Ms.
" Bashum, Advocate( representing Mrs.
M. Das, learned AddlL Standing
appearing the
J\Respondents) prays for adjournment

} pfesent. Rimsim --

1]

Counsel for

of hearing of this case.

22.06.2009.

L s

Member(A)

22.06.2009

Ihe s, ¢ Ve aw%_ 11.08.2009
15‘056’“ ‘A.u.m_a

=

#4209 o

. i o/
Land ople, o2y

rden. hfukhwy& . 08.10.2009

/ 0

-~

%
\0\53\ |3 10,09
o} Ve opdon Daked

@'}w FwnA Gzend do D

32&"169'\'\ &‘AO'T ‘gsu,cm?. ok ﬁ}_

Soorne dre The- "’-‘*‘"P"W’(‘Awb
G a,ﬁpu/ aawnwt

vide prNe-

Dhe —

71 ¢

/bb/

Mémber (A)

A

parties.

Call this matter on ‘

(M.R.Mohanty)
Vice-Chairman

Call this matter on

. 11.08.2009 for hearing,.

(@)
(M.R.Mohanty)

_Vicc- Chairman

Cadll this matter on 08.10.2009 for hearing.

>
{M.R.Mohanty]
Vice-Chairman

i

-

None appears for either of the

- ?__

Cadll this matter on 18.11 2009 for
heanng before the Division Bench. '

Send copies of this order -to 'rhe

Appli tdtihReodet .

Applicant and 1o e Respondents Me

address given in the O.A.; so thcﬁ the oorhes

should come ready for heanng on the date

fixed/18.11.2009-— 7~ ;ﬁ |

3 6

{M.R.Mohanty)
Vice-Chairman

|
i



+ - . P
\ /

Def-ro, 20 /w |

- » : A
v 48412009 . Heard Mr M. Chandsy learned
Recgaved o VB\N&\; o © counsel for applicant with Mrs U, Dutta and
M - e an . So. 2l © . Mrs M. Das;, !é&qfﬁé_g{;?_ Sr, C,G.S.C: for the
__@E‘L . respondents, Her—ifi{r;giapmzl uded.
161 .09 Rt

o) 2- OO)‘ : - .C)rds;»ers rest.—'-.rved. | g’
WZM’W/‘ / Feoral o0 B;/ .

< [Madan Kunfar C}‘u::_hjrmf;)t‘ﬁ} IMukesh Kumar Gupia)
Aaleg 30/1) 7008 Lead i MemperiA Memier ()
N e ﬂ,efﬁcff% Co(hv v,
Sepotee Jo Iuiog iz
Al lin Fuspoadedy &y Pezs
vide o —



- CENTRAL ADMINISTRATIVE TRIBUNAL
GUWAHATI BENCH, GUWAHATI:

O.A. Nos 220 of 2006 & 90 of 2007

Date of Decision :30 .11.2009

Srit Mohan Lal Goswami & another

................................................................... oo Applicant/s
Mr. M. Chanda . 4
....................... Advocates for the

' Applicant/s

- Versus -
U.O.l. & Ors /,
........................................................................ Respondent/s
Mrs. M. Das, Sr. C.GS.C. :
.................................................... Advocadte for the
Respondents

CORAM :

HON'BLE MR. MUKESH KUMAR GUPTA MEMBER (J)
HON'BLE MR.MADAN KUMAR CHATURVEDI, MEMBER {A)

1. Whether reporters of local newspapers may be diowed s
to see the Judgment 2 | Yes/Nog”

2. Whether to be referred to the Reporter or not ¢

3. Whether their Lordships wish to see the fair copy
of the Judgment 2 | Y/es7N3

_
Judgment delivered by MEMBER(J} / MEMBER{A)



CENTRAL ADMINISTRATIVE TRIBUNAL
GUWAHATI BENCH, GUWAHATI :

Original Application No. 220 of 2006
&
Original Application No. 90 of 2007

DATE OF DECISION: THIS, THE 7, 0™ OF NOVEMBER, 2009

HON’'BLE MR. MUKESH KUMAR GUPTA, MEMBER (JUDICIAL)
HON'BLE MR. MADAN KUMAR CHATURVEDI, ADMINISTRATIVE MEMBER

Shri Mohan Lal Goswami

MES No. 228556

S/o - Late Binod Behari Goswami

Junior Engineer (Civil)

O/o - The Chief Engineering, Shillong Zone
M.ES, Spread Eagle Falls

Shillong - 79301 1. '
Applicant for O.A. No. 220 of 2006

Shn Subimal Roy

MES No. 228303

$/o - Late Satyabrata Roy

Junior Engineer (Civil)

O/o - The Garrison Engineer, MES

Silchar Division, P.O. - Arunachal

Dist - Cachar, Assam. .

Applicant for O.A. No. 90 of 2007

By Advocate : Mr. M. Chanda for both Applicants. '

-Versus-

1. The Union of India
Represented by the Secretary to the
Govermnment of India _
Ministry of Defence, South Block
New Delhi -110001.

2.  TheE-in-C's Branch {EIC/EIR)
Amy Headquarter, DHQ
New Delhi - 110011.

3. The Chief Engineer
- HQ, Eastem Command
Engineers Branch
Fort William, Kolkata - 21.

4, The Chief Engineer
Shillong Zone, M.ES.
Spread Eagle Fdlls, Shillong - 79301 1.



O.A. Nos. 220 of 2006 & 90 of 2007

S. The Dy. Director {Admn.)
O/o -The Chief Engineer
HQ, Eastem Command
Fort William, Kolkata - 21.
6. Department of Personnel & Training
Govt. of India
Represented by it's Secretary

North Block, New Delhi - 110001, :
Respondents for both O.A.s

By Advocate: Mrs. M. Das, Sr. CGSC

ORDER
20.11.2009

MUKESH KUMAR GUPTA, MEMBER {)

issue raised in these two O.A.s namely 220 of 2006 and 90 of
2007 being identical in nature, the same were heard analogously and
disposed of by present common order. The principal relief claimed in
these two cases is for grant of ACP benefits under DOP & T OM dated 09t
Augusf, 1999. They diso chdllenge vdlidity of conditions prescribed vide
Para 6 of Annexure - 1 Appended to 6OP & T OM dated 09" August, 1999
as well as clarification No. §3 thereto vide DOP & T OM dated 18t July,
2007. Communication dated 28* September, 2005 (issued by the
Respondent No.3) passed in compliance of direction issued by this
Tribunal rejecting their representation for grant of aforesaid benetfits, is also
challenged. Both tﬁe applicants seek direction to respondents to grant
them pay scale of Rs. 5500-9000/- with dll consequential Seneﬁts.
Admitted facts are that applicants earlier approached this Tribunal vide
O.A. No. 241 of 2004 and 242 of 2004 respectively which were diso
disposed of vide order dated 21¢ Jjuly 2005 aond é&" October 2005
respe'cﬁvely requiring the respondents to consider applicants request for

grant of financial upgradation within the time limit prescribed therein by

Y
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O.A. Nos. 220 of 2006 & 90 of 2007

passing reasoned and specgking order. Pursuant to said directions,
respondents have passed orders dated 28" September, 2005 and 24"

April 2006 respectively in these O.A:s onidenticalfines.

2. Admitted facts are that applicants were iniﬁc"y appointed as
Sub-Overseer. They are matriculate. They were promoted to the post of
Superintendent, Building/Roads Gr.ll in 1994 & 1998 respectively. Said post
of Superintendent, Building/Roads Grdl was re-designated as Junior
Engineer (Civil). DOP & T OM dated 9™ August, 1999 provide “Safety Net”
to deal with the problem of genuine stagnation and hardship faced by
the employees due to lack of adequate promotional avenues. As per
said scheme, officials who have been stagnated in departmental service
carrier, are provided two financial upgradation on completion of 12 years
~ and 24 years of service respectively. Para 3.1 thereof provides that grant
of financial upgradation under ACP scheme shall, however, be subject to

the conditions mentioned in Annexure 1.

3 Para 6 of Annexure - | Appended to said OM prescribes that
once should fulfill the normal promofion norms for becoming entitle to the
benefits under ACP schemes, namely bench-mark, deporfrhentol
examination, seniority-cum-fitness etc. Their grievance is that they have
not been allowed the second financial upgradation under the aforesaid
scheme in the pay scale of Rs. 5500-9000 on the ground that they have
not clear the departmental promotion examination, which is a mandatory
requirement for promotion for erstwhile Superintendent, Building/Roads
Gr.ll to Gr.l as per the recruitment Rules. it was further stated that holding
degree/diploma in Civil Engineering and passing departmental

examingation is mandatory. Since they are only maticulate, they do not

A
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O.A. Nos. 220 of 2006 & 90 of 2007

fulfil the prescribed criteria. In other words, they do not hold the
basic/diploma in Civil Engineering and thus are ineligible under DOP& T

OM dated 09.08.1999.

4. Mr. Manik Chanda, leamed counsel for the applicants
strongly contended that cadre of Superintendent, Building/Roads Gr.ll
was dying cadre and they belong to separate class who had no
promotional avenue. They were appointed in the year 1968-1969
respectively and at this fag end of their service carier they cannot be
expected to acquire higher educational qudiification. Furthermore, the
object of DOP & T OM dated 9" August, 1999 is to remove the problem of
stagnation and hardship faced. it was further argued that this Tribunal has
power to grant relaxation of the conditions prescribed in the peculiar
facts of present cases. Since RRs to the post of Junior Engineer (Civil), 2001,
have further been amended in 2008, do not provide any promotional
avenue to applicants, neither they have any promotional prospectus nor
dlowed the benefits of financial upgradation, which is totally unjust and
highhandedness on the part of authorities. Para é of Annexure - 1
Appended to DOP & T OM dated 09 August, 1999 insisting fulfillment of
normal promotional noms is arbitrary, unjust and has no nexus with the
objective sought to be achieved nor there is any intelligible differentia.
Strong reliance was placed on 2007 Vol - 6 SLR 434 S. Chittaranjan Das
ond Others -Versus- Secretary, A.P. Residential Educationd instfitutions
Society, Hyderabad and others to contend that once a person has been
promoted in relaxation of qudiification, next promotional post can not be
denied insisting fulfilment of prescribed educationa qudiification.

Reliance was diso placed on 1988 (Supp), 8 SCC 14 Raghunath Prashad
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O.A. Nos. 220 of 2006 & 90 of 2007

Singh -Versus- Secretary, Home (Police) Department, Govemment of Vihar
and others, hold to contend that two promotional oppo&uniﬁes should be
provided in every wing of public service. At least two promotiond
opportunities should have been provided to every officer. It was
contended that said law has been violated by the Respondents. Reliance
was also placed on 2004, Voli. 9 SCC 65, State of Tripura -versus- K.X. Roy
which reiterated eatier law that bromoﬁond avenues have to be
provided. Reliance was diso placed on 1998; 8 SCC V.E. Chandran and
others —versus- Union of India & others, as well as 2002(2) AT.J. 47, to
contend that relevant qudiification amended cannot be made
applicable retrospectively. Reliance was placed on this bench’s
degmenf dated 10" September 2004 in O.A. 64 of 2004 Md. Afsar Ali and
another Vs. Union of India and others wherein it was held. that the
prescribing the higher educational qudiification for financial upgradation
by the Director General EME, Army {H.Q.), Master General of Ordinance
Branch, DHO, P.O. New Delhi - 110001 was held to be not justified and

quashing the Respondent's action. O.A. was dllowed directing the

concerned authorities to grant the benefits of ACP scheme.

5. In the above backdrop leamed counsel strongly canvassed
that since the applicants have not been allowed two promotion in their

. service, they are entitled to second financial upgradation.

6. Contesting the claim laid and filing reply, it was stated that
the grant of financial upgradation under ACP scheme to Central
Government Civilian Employees on completion of 12/24 year's of service is
subject to fulfiiment of norma promofional noms, bench-mark,

departmental examination, seniority-cum-fitness etc., as prescribed for
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0.A. Nos. 220 of 2006 & 90 of 2007

regular promotion under the recruitment/service Rules, for promotion to
Higher Grade to which financial upgradation is to be granted. Vide
clarification given against point No. 16 vide DOP & T OM No.
35034/1/97/Estt. (D) Vol. {V dated 10* February 2004, it was reiterated that
all promotion norms have to be fuffilled for grant of financial upgradation
under the ACP scheme and no upgradation shall be dllowed if any
employee fails to qudify the departmental test prescribed for the purpose
of regular promotion. Since applicants had not passed the prescribed
examination, they are not entitled for grant of second ACP. Moreover,
they do not possess the prescribed educationdl qudlification. in both the
scheﬁes namely ACP as well as the scheme which required grant of next
higher grade on completion of 5/15 years of service as JE {Junior
Engineer) makes it mandatory to have a diploma in Civil Engineering as
well as to pass departmental examination, which conditions have not
been fulfilled by them. The ACP scheme is a policy decision and can not
be chdllenged by the applicants. No material has been placed on record
or pointed out to record the findings that the Para 6 of Annexure - 1
appended to DOP & T OM dated 09.08.1999 is illegal & arbitrary, as

projected.

7. Mrs. Manjula Das, leamed Sr. CGSC for the respondents in the
daforesaid background strongly contended that they are not entitied to
any relief. It was further argued that the conditions Iadid down under the
Rules for the post of Junior Engineer (Civil) have not been chdllenged by
them and therefore the same cannot be indirectly questioned. Further it
was emphasized that they cannot be dllowed to approbate and

reprobate. On the one hand they are seeking benefits under the ACP

Q
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O.A. Nos. 220 of 2006 & 90 of 2007

scheme and on the other hand they are challenging the conditions
prescribed therein. Thus the applicants are estopped to chadllenge the

said scheme.

8. We have heard leamed counsel for the parties at great

length, perused the pleadings and other material placed on record.

9. Basic questions raised for consideration are two folds :

(i Whether applicants are efigible for second
financial upgradation under DOP & T OM
dated 09 August, 1999.

(ii) Whether Para 6 Annexure - | appended to said
aforesaid OM is ilegal, arbitrary and unjustified.

10. Examining the second issue first, we may note that applicants
in these OAs are basicdlly seeking enforcement of financial benefits under
DOP & T OM dated 09 August, 1999. Said financial benefits, as per said
scheme, are available subject to fulfilment of conditions prescribed in
Annexure - | appended to it. On the other hand they are chadllenging
validity of Para - 6, which is one of the condition prescribed for grant of
said benefits, under said ACP scheme. Thus we find justification in the
contentions raised by the Respondents that Applicants are approbating
and reprobating in the same breath. If the benefits of financial
upgradation to ACP scheme is available, subject to fulfiliment of
conditions prescribed therein, one cannot either directty or indirectly
challenge the conditions precedent for availing the benefit, as prescribed
therein. As per Para- 4, financial benefits are available subject to
fufilment of normal promotion norms which includes bench mark,
departmental examingtion, seniority-cum-fitness in the case of Group ‘D’
employees, etc. in other words, conditions prescribed under Annexure - 1
p)
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O.A. Nos. 220 of 2006 & 90 of 2007

to OM dated 09* August, 1999 are conditions precedent and have to be
safisfied to avail the benefits prescribed for financial upgradation.
Furthermore, the decision taken by Union Govemnment providing financial
benefits in shape of DOP & T OM dated 09% August 1999 is a “policy

decision”.

1. it is well settled law that policy decision is not open to judicial
review unless such policy is arbitrary, illegal. No illegdlity has been
established by them to question the conditions prescribed vide DOP & T
OM dated 09" August, 1999. The reliance was placed on ATJ 2003(2) 532
CAT Hyderabad Bench, G. Madhava Rao {Supra) and others judgments in
our considered view is totally misplaced as the said orders are normally
distinguishable. We may note that in G. Madhava Rao {Supra), Director
General, EME, Aty Headquarter, New Delhi had issued letter No.
15251/ACP/GP-D/EME Civ-3 dated 22.08.2003 whereby it provided that
Chowkidars (Non Matric), who do not posses the requisite quadlification tor
direct recruitment to the post of Loading Heading (Non-Tech), are not
eligible for grant of second financial upgradation, vdiidity of which
communication had been chdllenged in said proceedings. Such are not
the facts in the case at hand. Moreover vide Para 8 of said order in G.
Madanava Rao (Supra) it was clearly observed that : “ the only condition
which could be insisted upon in case of Group ‘D' employees as per
condition No.§, which is referred to above is seniority-cum fitness.” In other
words, a qudiification or a condition which had not been prescribed
under Para 6 of Annexure - 1, appended to OM dated 09 August, 1999,
had been included by DG EME letter dated 22.08.2003, which was rightly

held to be illegal and arbitrary. It is not the ratio of said order that the

>
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O.A. Nos. 220 of 2006 & 90 of 2007

conditions prescribed under Para - 6 of the Annexure - 1 are not justified

and ilegal.

12, In the above circumstances, said order and judgment is
totally distinguishable. Similaly none of the judgments cited by the
~ applicants dedit with this aspect of the matter. In this view of the matter,
we hold that there is no illegality or arbitrariness for prescribing the
eligibiity conditions for grant of second financial upgradation. Thus,

findings on said issue No.2 is recorded against the applicants.

13. - As far as the first issue noticed herein above is concerned, we
may note that as per the scheme formulated and notified by the Union of
India on 09" August 1999, grant of financial benefits is dependent on:
“fulfillment of normal promotion norms” (bench-mark, departmental
examination, seniofity-cum-fitness in the case of Group ‘D’ employees,
etc.), which admittedly have not been sdfisfied by the applicants. We
may dlso note that the post of Superintendent, Building/Roads, Gr.ll has
been re-designated as Junior Engineer (Civil). Recruitment Rules notified
for the said post required fulﬂllﬁwent of educational qudlification
prescribed therein i.e. diploma in Civil Engineering. Admittedly they are
only matriculate and do no;r possess diploma in Civil Engineering. Validity
of the Recruitment Rules for the post of Junior Engineer has not been in
question in present proceedings. It is not in dispute that the Recruitment
Rules for the post of Junior Engineer (Civil) were formulated and notified in
2001, which were further amended in 2008 and it prescribed promotional
avenue to the departmental employees. Perusal of the scheduled
appended to the c'rforesoid rules, as amended on 2008, would reveal that

it provides two modes of recruitment 80% by direct recruitment and 20%

W
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O.A. Nos. 220 of 2006 & 90 of 2007

by promotion from amongst deparimental employees failing which by

direct recruitment. Thus it cannot be urged that RRs do not provide

promotional avenues, as projected. Applicants admittedly do not satisfy

prescribed mandatory conditions i.e. educational qudiifications etc. They

have yet not passed requisite written examination too. Prior to the re-

designation of the post, Superintendent, Building/Roads Gr.ll was

mandatorily require to pass MES procedure examination for promotion to

next higher post of Superintendent, Building/Roads Gr.l, which condition

has dlso not been sdtisfied by them. On the face of it, it cannot be stated

that the Recruitment Rules do not provide promotional avenues. The ratio

of 1988 {Supp) SCC 519 RAGHUNATH PRASAD SING -VERSUS- SECRETARY,

HOME (POLICE) DEPARTMENT, GOVERNMENT OF BIHAR AND OTHERS is that

there should be at least two promotional opportunities available to an

ofﬁcgar but it did not prescribe that one has to be promoted irrespective of

attaining the prescribed qudlification. Similarly in K.K. ROY (Supra) it was

observed that ot least two promotional avenue should be available. Para
6 of said judgment noted that :

“# is not a case where there existed an avenue

for promotion. it is also not a case where the

State intended to make amendments in the

promotional policy. The appellant being a State

within the meaning of Adicle 12 of the

Contstitution should have created prometional

avenues for the respondent having regard to ifs

constitutional obligations adumbrated in Articles

14 and 16 of the Conslitution of India. Despite its

constitutional obligations, the State cannot take a

- stand that as the respondent herein accepted

the terms and conditions of the offer of

appointment knowing fully well that there was no

C avenve for promotion, he cannol resile
- therefrom”.

Page 10 of 12



O.A. Nos. 220 of 2006 & 90 of 2007

In such circumstances, said judgment is rendered totally
distinguishable. Further in CHANDRA PRAKASH MADHARAO DADWA AND
OTHERS (SUPRA), the appellants were appointed in 1978 as Data
Processing Assistants as direct recruits in Data Processing Division of
Noﬁond Sample Survey Organization {NSSO). The rules framed in 1977
provided for degree qudiification for appointment as Data Processing
Assistant. They had been confimed with effect from 04.08.1989. Their
promotion grade was Data Proces_s.ing Supervisor, govemed by the
Recruitment Rules, 1978. Based on recommendation made by 4™ Central
Pay Commission, an expert committee known os Dr. Seshagiri committee
was constituted in 1987 and had recommended that Key Punch
Operators (KPOs) and Data Entry Operators (DEOs) may be combined
aﬁd dll of them may be known as DEOs. The said committee observed
that: “This work will require intellectudl skills in programming, computer etc.
Such work will not be a routine type. Hence such personnel in the
Govemment should be provided opportunities to give their best.” Two
scales we‘re prescribed based on educational quadlification. It was
contended that: observations were made vide para - 52 that though
impugned orders which had effect of re-designated them in lower scdle
was illegal and arbitrary. Such are neither facts or issues raised in the cases
at hand. In CHITTARANJAN DAS AND OTHERS (Supra), applicants were
initially appointed as Typist though they were not having required
quadlification but on account of non-availability of qualified candidates,
they were promoted as UDC. When their term came for next promotion to
the post of Superintendents, they were not dllowed such promotion on the
ground that they did not possess seniority as well as holding required
educdational qudiification. Thus it was observed fhc;t once they have been

5 .

Page 11 of 12



O.A. Nos. 220 of 2006 & 90 of 2007

- qudiified in relaxation of qudlification, the same can not be restricted to a
particular stage. If we examine the case ot hand, we would find that
these are not the issues raised in present proceedings and therefore said

ratio has no application in present cases.

14, We do not find any justification in the contentions rdised by
the Applicants that at this fag end of their service carier, they can not be
insisted to achieve the prescribed educational qudlification for granting
second financial upgradation. We may note that said conditions have
been prescribed for the entire categories and not for a gfoup or limited
number of person. Applicants in our considered view do not constitute a
- separate class, which can be dllowed special trécﬂment. This Tribunal has
no power and jurisdiction to grant relaxation of the conditions prescribed

for such benefits.

15. In view of discussion made herein above, we do not find any

justification in the contentions raised. Findings no merits, O.As are

dismissed. No costs.

<

{MUKESH KUMAR GUPTA)
MEMBER (J)

/PB/
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w.cf. 09.08.99 ic. the date on which, the ACT

s
being
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Scheme came into

#9- Department of Defence Accounts vide its letter dated 01.0099

issued clarification re
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gardjng fuifiliment of normai promotion

{Annexure-TV)

1403.2001- Office of Accountant General (A&E), Meghalaya granted second
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completion of 24 years of regular service.
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.10.2005- Applicant approached this Hon'ble Tribunal by ﬁ]iﬁg OA No.

242 /04, which was disposed of on 06.10.05 with the direction to the

respondents to submit representation and also with the direction to

the respondents to consider the same and pass speaking order.
{Annexure- VI)

26.04.2006- Respondents issued the impugned order dated 26.04.06, wherehy

the daims of the applicant for grant of second financial
upgradation has been rejected basically on the plea that the
applicant has not cleared the Departmental Procedure Examination

which is mandatory for promotion for erstwhile Superintendent
B/R Grade-Tl. ’ { Annexure-VTI)

Hence this application hefore the Hon"hle Tribunal.

PRAYERS

That the Hon'bie Tribunal be pleased lo declare that the condition No. 6 of
the ACP Scheme and clarification No. 53 thereto of the DOP.& T. OM.
No. 35034/1/97/Estt (D) Vol. IV dated 18.07.01 is void-ab-initio.

That the Hon'ble Tribunal be pleased to set aside and quash the impugned
order No. 90237/9214/EIC (Legal-C) dated 26.04.2006 {Annexure- VII).

ren 711

That the Hon'ble Tribunal be pleased to direct the respondents to grant 224
financial upgradation to the applicant w.e.f. 09.081999 in terms of ACP
Scheme wiihoul insisiing for passing of any depariumenial examinaiion,
with all consequential service benefits including arrear pay etc. by re-
fixing the pay in the scale of Rs. 5500-9000/-.

Costs of the application.

Any other relief(s) to which the applicant is entitled as the Hon'ble
Tribunal may decm fit and proper.

Inleiim oider praved {or.

3

clie

g pendency of this application, the applicant prays for the following

4

g
o

That the Hor'ble Tribunal be pleased to direct it
vendency of this application shall not be a bar
consideraiion of ihe case of ihe applicani for providing relief as prayed
for :

L )

e respondents that the
r the respondents tor

tom, B30
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DETAILS OF THE APPLICATION

Particniars of order{s) against which this application is made.

This application is made against the impugned order bearing letter No.
90237 /9214/EIC (Legal-C) dated 26.04,2006 (Annexure-VII) issued by the
Respondent No. 3 whereby representation of the applicant praying for
grant of second finandal upgradation under the ACP Scheme has been

tejected by the respondents. The reprasentétion was submitted by the

applicant in compliance with the directions passed by this Hon'ble

Tribunal in it's judgment and Order dated 06.10.2005 in O.A. No.
242/2004.

Jurisdiction of the Tribunal.

The applicant declares that the subject matter of this application is well

within the jurisdiction of this Hon'ble Tribunial. |

Limitation o
The applicant further declares that this applicétion is filed within the
limitation prescribed under section-21 of the Administrative Tribunals

Act, 1985

Facitg of the Case:

That the epplicant is a citizen of India and as such he is entitled to 2l the
rights, protections and privileges as guaranteed under the Constitution of

India.

That your applicant was initially appointed as Sub-Overseer on 27.05.1969
in the respondent department and was thereafter promoted to the post of
Superintendent, Building/Roads (Supdt. B/R) on 15.01.1998. The post of
Superintendent B/R was subsequently ré—deéignate& as Junior Engineer
{Civil) and as such the applicant is working as Junior Engineer (Civil) at

present. .
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At}

That pursuant to the recommendation of the Fifth Central Pay
Commission, the Government of India, Ministry of Personnel, Public
Grievances and Pensions, Department of Personnel and Training (DOPT)
vide it's Office Memorandum No. 35034/1/97-Estt.(D) dated 09.08.1599
introduced one Assured Career Progression Scheme (for short ACP)
Scheme making provisions for financial upgradation of the central
Government dvilian employees on compietion of 12 years and 24 years of
service as a ‘Safety net’ in order to provide relief against the hardships
caused te such employees due to stagnation. As per the said Scheme, the
Ceniral Governmeni Civilian employees who do noi gel any reguiar
promotion due to stagnation or the categories of employees for whom
there is no promotional avenues or bocause of the limited promotional
scope, such employees will be granied iwo financiai upgradalions on
completion of 12 years and 24 years of régu.lar service during the entire

tenure of their service.

(Copy of the Scheme dated 09.08.99 is annexed hereto for perusal of

How'ble Tribunal as Annexuge-I).

That the applicant having served for long 29 years as Sub-Overseer, was

promoted to the post of Supdt. B/R (now re-designated as Junior Engineer

(Civil)) in 1998 only and thereafter did not get any further promotion
under the regular promotional avenue and as such is stagnated in the
same post for long time. The applicant has completed 35 years of reguiar
service and during this period he has gbt‘ only one promotion as stated
above. As per the ACP Scheme an employee is entitled to 1% financial
upgradationon on completion of 12 ye&rs of service and 2* finandal
upgradation on completion of 24 years of servicé. Since the applicant got
énc promotion in 1998 he is entitled for the 28 upgradation in terms of the
ACP Scheme and he compleied 24 vears of regular service on 27.05.1993.
The ACP Scheme being launched on 09.(38.99, the applicant is entitled to
the benefit of 204 upgradation at least w.o.f 09.08.99 although he had

Slaeimal Koy
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- completed 24 years of service much earlier i.e. in 1993. Be it stated that the

applicant at present working in pay scale of Rs. 5,000-8000/- but as per
ACP Scheme the applicant is entitled for financial upgradation to the scale
of pay of Rs. 5,500-9000/ -,

That the Ministry of Defence, Govi. of India pursuant o the judgment and
order dated 31.03.95 and dated 15.06.95 of the Hon'ble Central
Administrative Tribunal (CAT), Bangalore Rench issued one order dated
25.04.1996 and iniroduced a Scheme similar o the ACP Scheme. Under
the said Scheme the Superintendents B/R Grade-11 of MES was entitled to
the grade higher than the entry grade on completion of 5 years of service
and would further be entitled to get the next higher grade on completion
of 15 years of service. The upgradation on completion of 5 years of service
was made effective from 01.01.1986 and the same on completion of 15
vears of service was made effective from 01.01.1991 under the said
Scheme. |

{Copy of the order dated 25.04.96 is annexed hereto for pernsal of

Horvble Tribunal as Annexure-{I).

That since the applicant was promoted to the grade of Supcrintendent
B/R Grade-Il in the year 1998 ie. afier Jaunching of the above siaied
scheme dated 25.04.96 and since thereafter the ACP Scheme of the
Covernment of India was introduced w.c.f. 09.08.99 ic. within 1 vear of
his promoiion, 30 ihe {ulfillment of ihe crileria of 5 years and 15 years of
service for upgradation as envisaged under the above stated scheme dated
25.04.96 before 09.08.99 became an absurdity in case of the applicant and

consequently he did not get any benefit under that Scheme dated 25.04.96.

That with the launching of ACP Scheme w.ef. 09.08.99, the applicant
became entilled lo 24 upgradation w.e.l. 09.08.99 in accordance with the
scheme and as such he approached the Respondents praying for grant of

gr:
224 finandial upgradation to him in terms of ACP Scheme.
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That it is stated that following the introduction of the ACI’ Scheme, the
Respondents department vide it's Army HQ's letter No. B/75011/RR/JF
(Civil}/CSCC dated 12.06.2002 proposed that the promotees from the
lower post to the post of JE (Civil) are eligible for one time benefit under
the ACP Scheme and accordingly the service particulars of the app]icantl
were forwarded to HQ Eastern Command by the Chief Engineer, Shillong
zome vide letter No. 81427/ ACP/1087/EID dated 06.01.2002 of C.E (AF)
Zone for grant of one time benefit under the ACP Séheme to ihe applicant.

That the applicant submitted representation through proper channel to
the Respondent No. 2 on 16.02.2004 praying for grant of 20d financial
upgradation under ACP Scheme but with no response. He submitted

representation earlier also.

(Copy of the representation dated 16.02.2004 is annexed hereto for -

perusal of Hon'ble Tribunal as Annexare- T11).

That the applicant begs to state that for granting financial upgradation

under the ACP Scheme, only the following things are required; -

{a)  The official must have completed 12 vears of regular service
for first upgradation and 24 years of service for 20d
upgradation, if he has not got any regular promotion.

(b) I such official has got one regular promotion then he will be

 cligible for 1% upgradation after completion of 24 years of
service, and '

{¢)  One Screening Committee constituted for this purpose shall
assess the suitability of the candidate for grant of benefit

under ACP Scheme.

As regards the assessment by the Screening Commitiee, it has
specifically been spelt out in the Scheme that the Screening Committee

will scrutinize the relevant service records, ACR dossiers, disciplinary /
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: penalty proceedings, if any, to assess the fitness or otherwise of an

employee for grant of financial upgradation by fixing the pay in

- appropriate higher pay scale. This is clearly evident from para 4.2 of the

letter dated 01.09.99 issued by the Departmcnt of Defence Accounts under
the same Ministry of T)efenre

(Copy of letter dated 01.09.99 is annexed hereto for perusal of

Hon'ble Tribunal as Ann vy

That while all other Central Govt. Depaxtmv-nt.s have implemented the
ACP Scheme in case of their employees without asking for any
ﬁepartmentai Examination/Skill Test, it is only in the respondent

department that an additional requirement of diploma and test have been

" jmposed in utter violation of the provisions of the scheme. It is relevant to

mention here that in the Office of the Accountant General (A&E),
Meghalaya 6 employees have been granted second financial upgradation

under ACP Scheme w.ef. the date of their completion of 24 years regular

_service without any Departmental Examinatioﬂ}"fest vide order No. 297

dated 14.03.2001.

(Copy of the ofder dated 14.03.01 is annexed hereto as Annexure-
v .

That it is stated that being éocrﬁeved the applicant agitated the action of
the respondents and approached this Tribunal by filing O A No.

24272004, praying for a direction upon the respondents to grant 2=¢

financial upgradation to the applicant w.ef. 09.08.1999 with arrear

monetary benefit in the pay scale of Rs. 5,500-9000/- in terms of ACP

- Scheme. This Hon'ble Tribunal vide it's Judgment md Order dated

06.10.2005 in O.A. No. 242/2004, directed as follows: -

Yo the applicant is directed to make a detail
representation setting out his claim for grant of second |
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finandial upgradation with effect from 9.8.99 based on the
Scheme (Annexure-1) before the semﬁd respondent within a
period of one month from today. any such representation
is made the respondents will consider the same with
reference to the ACP Scheﬁe of 9.8.99 (Annexure-T) and in
the light of the paragraphs 5 and 6 of the order in O.A. No.
241/2004 extracted herein above and pass an appropriate
order within 03 (three) months frbm the date of receipt of the h
representation. We make it clear that we have not expressed

any views on ihe meriis of the claim made by the applicani.”

{Copy of Judgment and Order daied 06.10.05 is annexed herelo as

Annexure- VI).

That the applicant submitted his represenlation on 09.11.2005 1o the
respondents as directed by the Hon'ble Tribunal Rut the respondents
issued the impugned order under No. 90237/ 9214/EIC (Legal-C) dated
26.04.2006, whereby the claims of the applicant for grant of second
financial upgradation has been rejected basically on the plea that the
applicant has not cleared the Departmental Procedure Examination which
is mandatory for promotion for erstwhile Superintendent B/R Grade-Ii to
(Grade-I the respondents have made this coﬁtenﬁon on the basis of
clarification No. 53 of D.O.P.&T. OM. No. 35034/1/97 /Estt (D) Vol IV

-~ e

dated 18.07.2001 which says that only those employees who fulfili ail

promotional norms are eligible to be considered for benefit under ACP

Scheme.
(Copy of the impugned order dated 26.04.06 is annexed

hereto as Annexure- V11).

That the applicant begs to state that for granting financial upgradation

under the ACP Scheme, only the following things are required; -

Sagimat Koy
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{(d)  The offidal must have compieted 12 years of regular service
for first upgradation and 24 vears of service for 2nd

upgradation, if he has not got any regular promotion.

{e) K such official has got one regular promotion then he will be
cligible for 1# upgradation after complction of 24 yeurs of

service, and

(fy  One Screening Conunillee consliluted for this purpose shali
assess the suitability of the candidate for grant of benefit
under ACP Scheme.

As regards the asscssment by the Screening Committee, it has
specifically been speli oui in the Scheme ihai the Screening Conuniiiee
will scrutinize the relevant service records, ACR dossiers, disciplinary /

penalty proceedings, if any, to asscss the fitness or otherwise of an

employee for grant of financial upgrgdalion by [ixing the pay in

appropriate higher pay scale. This is clearly evident from para 4.2 of the
letter dated 01.09.99 issued by the Department of Defonce Accounts under _

ihe same Minisiry of Defence.

Thial the applicant most respect{ully begs io state that the applicant has

tulfilled ail the requirements under ACP Scheme as stated in the

preceding para hereinabove and as such he is entitled to get the Znd

 upgradation w.e.f. 09.08.99 as provided under the Scheme.

That the applicant begs to submit that it has nowhere been provided by
the D.O.P.&T. in the ACP Scheme that in order to get the benefit of
upgradation under the Scheme, an employee will have to complete 5/15
years of service since his first promotion and before 09.08.90. Morcover,
requirement of diploma in Civil Engh\eerhig and he will have io pasé
procedure examination etc. as contended bv the Respondents in the their

impugned letter dated 10.06.2004. The respondents cannot imposc such
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4.

riders which are not required under the ACT Scheme and this aspect has
been dealt in thread bare in eatlier cases successively and as such denial of
27 upgradation to the applicant on grounds stated above are arbitrary,

iilegal, unfair, maiafide and contrary to the provisions of the Scheme.

That the ACP Schieme is a welfare Scheme launched by the Govt. of India
and the Respondents by their own stretch of ima‘g'.nation cannot impose
such riders which are not warranted/mentioned in the Scheme and such ‘
of their acts are not only contrary to the provisions of ihie Scheme but
frustrates the very spirit of the noble wgifare’ scheme professed by the
Government. The Hon'ble Supreme Court also in the case of State of
Tripura and others Vs. KK Roy, reported in 2004 {9) SCC 65, wherein it
was held by the Hon'ble Supreme Court that a Scheme like is necessary in

a walfare state.

A\

That by framing the ACP Scheme,' the Goverﬁﬁxent has introduced a
statutory provision of financial upgrad:;ﬁon for the employces who are
stagnaied due o non availabilily of regular prdmolion and as such il has
become a condition of service. But the respondents by their simple
executive order have superseded the dictates of a statute, which is not
permissibie under law. The respondenis vide their impugned leiter daied
26.04.06 (Annexure- V1) have not only sﬁperseded the dictates of a étatute
but have cven scaled to entertain further correspondence on this subject.

As such ii is arbiteary, unjusi, unfair, maiafide, iillegai and contrary io law. -

That all the departments including the office of the C & AG of India have
been granting financial upgradations to their employees on completion of

qualifying years of service in accordance with the ACP Scheme without

any spedial rider whatsoever.

20 That it is stated that question of passing any departmental examination

does not at all arise for grant of benefit to the Govt. employees in texms of
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office memorandum dated 09.08.1999 issued by Govt. of India, the
condition 1aid down in serial No. 6 of ANNEXURE-1 for grant of henefit
under the ACP Scheme in fact relates to Group ‘DY employee, where so far
it is related to passing of the Departmental examination and also required
to attain Benchmark as well as fitness for granting the benefit of ACP, itis
quite clear from condition No. 1 of ANNEXURE-I that it is mere
‘placement in the higher pay scale on completion of residency period of
12/24 years of regular service, condition No. 15 also make abundantly
clear that immediately on completion of 24 years of regular service the
civilian ceniral Govi. employees should be granted 23¢ f{inancial
| upgradation. It is further stated specifically in condition No. 13 that the
benefit of ACP Scheme should be provided in liem of time bound
promoiion scheme of in-silu promoiion scheme and furiher made ii clear
that the ACP Scheme cannot run simultarieously with the time bound
proemotion scheme or in-siti promotion scheme. It should be further
~evideni from following decisions of learned CAT thai deparimenial |

examination is not necessary.

AT) 2003(2) 532 CAT Hyderabad Bench, G. Madhava Rao and etc.

Versus Unicon of India and Ors.

In view of the above discussion ihe learned Tribunal held that there
is ne requirement of passing any departmental examination and the
normal promotion has been elaborately clarified in paragraph (vii) of
C.G.D.S leiter dated 01.09.1999, which is quoied below: - '

“{vii) Fulfillment of normal promotion norms for promotions from
one grade to the other, as per extant orders ie. analysis for last 3
years in respect of Group ‘C’ & ‘DY emplovees and ACRs for last
five years in respect of Gp ‘B’ employees, their :'.ntegri v, seniority
cum fitness in case of Gp ‘D’ employees disdpiiriary / penalty
proceedings as per the proviéions of CCS (CCA) Rules 1965 etc. to

~assess their fitness or otherwise, as observed by a DPC, shall be



ensured for grant of finandal up-gradation under the ACT

Scheme.”

In view of the above definition regarding fulfillment of normal
promotion norms 1* is quite clear that the DPC screening committee shall
comsider ACRs of the Covt. employees for lust 3 years in respect of Group
'C’ and ‘D’ employees and the ACRs for last 5 years m respect of Groﬁp
‘R’ employees, their integrity, seniority cum fitness, provided there is no
disciplinary proceeding is pending against the central Covt. cmpioyee, in
fact these are the normal promotion noi'm,s required to be satisfied for |
grant of benefit of ACP Scheme. Therefore passing of any departmental
examination has not been prescribed by the D.O.P.T. As such, requirement

of passing of departmental examination cannot be insisted upon by the

" departmental authorities where the same is not prescribed by the D.O.P.T.

That the applicant most respectfully begs to state that in a series of cases
the Apex Court has elaborately dealt in the matter. In State of Tripura and
Ors. -Vs- KK. Roy, reported in (2004) 9 SCC 65, the Hon'ble Supreme
Court held that “Promotion is a condition of service” and directed the
respondents therein to pay the applicant two promotions in the next
higher scale on completion of i2 years and 24 years in service, in terms of
ACP Scheme,

Similarly in Raghunath Prasad Singh-Vs - Secretary, Home (Police)
Department, Govt. of Bihar and Others, reported in 1988 SCC Suppl. 519

the Hon'ble Supreme Court observed as follows: -

i TR Reasonable promotional opportunities should be
available in every wing of Public Service. ........ ..... In ahsence of

promotional prospecis, the service is bound. to degenerate and
stagnation kills the desire to serve properly. We would, therefore, -
direct the state of Bihar to provide at least two promotional

opportunities to the officers of the Siate Police in the wireless

"’57:@_‘%#1 __“Qy
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organization within six months from today by approprate

»

amendments of rules..............

Again in Dr. Ms. O. Z. Hussain -Vs- Union of India, reported in

1990 Supp SCC 688, the Apex Court has held as under:-

#7  This Court, has on more than one occasion, pointed out that
provision for promotion increases efficiency of the Public Service
while stagnation reduces eificiency - and makes the service
ineffective. Promotion is thus a normal incidence of

SOTVICC. . vevnarnnane

{Copy of the three judgments aforesaid are annexed herete

as Annexures-VIIL IX; X respecﬁvely).

4.22 Thal the apphnam most respect{ully begs to state that the respondents in
para 5 of their impugned letter dated 26.04.2006 has referred to
darification No. 53 of D.O.P.&T. O.M. No. 35034/1/97/Estt (D) Vol 1V
dated 18.07.01 which relates io condition No. 6 of ihe ACP Scheme. The
contentions of the respondents are only rested upon the said clarification -
No. 33 in respect of condition No. 6 of the ACP Scheme which resulted
into denial of the benefit of 2nd financial upgradation under the Scheme
to the applicant. | |

Tt ic relevant to mention here that both the D.O.P.& T. and the
respondent depariment have mis wmlfued/ nusmierp:eted the provisions
of the ACP Scheme and the D.O.P.& T. Clarification No. 53 is not in
conformity with the objective and spirit of the ACP Scheme. The riders of
“talfiliment of promotional norms vis-a-vis clearing the departmental
procedure examination” etc. as pleaded by the respondents in the instant
case are not sustainable in the eye of law in as much as that such norms
are applicable in case of vacancy - based regular promotions only and no

in case of promotion underﬁle ACP Scheme, Promotion under the ACP

‘ﬂ:ﬁ. )A,n"m_al/‘_‘_ay
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Scheme is disﬁngﬁished from the vacancy - based regular promotion in
the sense that the promotion under the ACP Scheme is only a financial
upgradation to the higher scale which does not grant any higher post to
the concerned employee mnor involves any change of duties and
responsibilities as happens in vacancy - based regular promotions and as
such the requirements of regular promotional norms or departmental
examination is unwarranted and irrelevant, in case of ACP Scheme. The
ACP Scheme has no where mentioned about any examination or extra
gualification as a requirement for granting finandial upgradation under
the Scheme, bui ihe Scheme has been launched as a welfare Scheme for
granting financial upgradation to the stagnating employees only as an
alternative to the vacancy - based regular promotions. But unfortunately
ihe D.O.P.& T. and ihe respondent deparimeni have drawn an irrational
equation between the two types of promotion aforesaid. It is fu‘rtﬁer to be
mentioned that the Hon'ble Supreme Court has repeatedly held in serics
of cases {some of which are referred io in ihe preceeding para
hereinabove) that at least two promotional opportunities be provided to
cach employee and declared that promotion is a condition of service. It is
in this spirii thal the ACP Scheme has been launched by the Govi. of
India. But the subsequent imposition of such riders as departmental
examination and norms etc. as has been contended in the instant case hy
the respondentis by the respondents, is an uiter violation of the principies
laid down by the Apex Court and totally frustrates the very spirit of the
ACP Scheme and such illegal riders do not have any nexus to the objective
of the ACP Scheme, according to which, the only requirem.enté_ are
completion of 12 years and 24 years service. As such the D.O.P.&T. OM.
dated 18.07.2001 containing clarification No. 53 and the impugned letter
dated 26.04.2006, clause No. 6 of the conditions of O.M dated 09.08.1999
are liable to be quashed and set aside.

Seksmel @
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. 4.24

5.2

That the applicant most humbly begs to submit that due to non-

consideration for grant of sacond financial upgradation under the ACP

Scheme, the applicant has been s suffering heavy finandal Iosses Finding

no other aiternative, the applicant is approad‘ung this Hon'ble Tribunal -

for protection of his rights and interests and it is a fit case for the Hon'ble

Tribunal to interfere with and protect the rights and interests of the

applicant, directing the respondents to grant second ﬁn«mncu upgradation

- to the apphcant under the ACP Scheme w.e.£f. 09.08.99.

That it is stated that due to non-fixation of pay scale as provided under the
ACP Scheme dated 09.08.1999 and aiso due to non-fixation of pay in the
higher revised scale of pay as per existing hierarchy, the applicant is
incmg huge finandal loss each and every month and as such cause of
action recurring in nature and arises each and every month i1l the henefit

t ACP Scheme is grantcd to the applicant by re-fixing his pay in the
apprepriate higher scale,

That this application is made bonafide and for the cause of justice.

Grounds for relief{s} with legal provisions.

For that, the Covi. of India framed raies under the A\.J. Scheme for grant

of two financial upgradations in their full tenure of service on completion '

of 12 years and 24 years of regular service to the Central Government
Gvilium unpmvu.b who do not gu any promohon through their normal
avenues due to stagnation, '

For that, the apphcant has compieted Ins 24 years of regular service way
back in 1993 and as such he is entitled to get the benefit of 20d financial

. upgradation under the ACP Scheme at least w.e.f. 09.08.99 i.e. the date on

which the ACP Scheme came into force. He has completed 35 years of

service by now,

oA
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For that, all the departments inciuding the office of the C & AG of India
have been granting financial upgradation to their emplovees” w.e.f. the
date of completions of 12 and 24 years of regular service in terms of ACP

Scheme.

For that, the applicant did not get any benefit of upgradalion under the
Departmental Scheme dated 25.04.96 and he is also being denied the same
benefit under the ACP Scheme.

For that, the pmvi.?;ions made the ACP Scheme are conditions of service
framed by the Rule making Authority and hence constitute an integral

part of service rules.

For that the provisions madc under the ACT Scheme are conditions of
service framed by the rule making authority which cannot be altered or

superseded by an executive order of any individual department.

For that the due to non-consideration of grant of 20 financial upgradation.

the applicant has been incurring heavy financial losses.

For that the Respondent department admitted that the promotees from the
lower post to the post of L.E (Civil) are cligible for one time benefit under
the ACP Scheme.

For Ihat Lhe clause/condilion No. 6 of the ACP scheme is contrary lo the

basic object of the ACP scheme as such the said cdondition and

classification No. 53 being contains to the scheme are liable to be st aside

and quashed.

For ihai ihe respondenis, by way of imposing the riders of passing
departmental examination have not only violated the rules laid down by
the Apex Court and the directions of this Hon'ble Tribunal in this context,

bui have aiso irealed the promoiion under the ACP Scheme and the
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5.12

3.1

i6

vacancy - based regular promotion alike which frustrates the very purpose

of the ACP Scheme and as such is illegal, unfair and arbitrary.

For that the applicant submitted representations praying for grant of 2n

financial upgradation to him in terms of ACP Scheme but not considered,

For that the due to non-consideration of grant of 2nd financial upgradation,

the applicant has been incurring heavy financial losses.

Details of remedies exhausted: |
That the applicant states that he has oxhausted all the remedics available

to him and there is no olher ailernative and efficacious remedy Lhan o file

this application.

Matters not previously filed or pending with any other Coutt,

The applicant further declares that and except the filing of Q.A. No.
242/2004 before ihis Hon'ble Tribunal, he had noi previously f(iled any
application, Writ Petition or Suit before any Court or any other authority
or any other Bench of the Tribunal regarding the « aub}cct matter of this
application nor any such applicaiion, Writ Peiiiion or Su\il is pending

before any of them.

Relicf(s) sought for:
Under the facts and drcumstances stated above, the applicant humbly
prays that Your Lordships be pleased to admit this application, call for the

records of the case and issue notice to the respondents to show cause as to

why the relief(s) sought for in this application shall not be granted and on
\ .

perusal of the records and after hearing the parties on the cause or causes

that may be shown, be pleased to grant the following relief(s):

That the Hon'ble Tribunal be pleased to declare that the condition No. 6 of
e

.00t
the ACP Scheme nd Ylarification No. . 53 thereto of the D.OP.& T. OM.

No. 35034/1/97 /Estt (D) Vol. IV dated 18.07.01 is void-ab-initio.

et &
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§2  That the Hon'ble Tribunal be pleased to set aside and quash the impugned
order No. 90237 /9214/FIC. (1.egal-C) dated 26.04.2006 {Annexure- vin.

8.3  That the Hon'ble Tribunal be pleaséd to direct the respoildents to grant 2~d
financial upgradation to the applicant w.e.f. 09.08.1999 in terms of ACP
Scheine without insisting f{or passing of any deparimental examinalion,
with all consequential service benefits inciuding arrear pay. etc. by refixing

the pay in the scale of Rs. 5500-9000/-.

8.4  Costs of the application.

85 Any other relief(s) to which the applicant is entitled as the Hon'ble
Tribunal may deem fit and proper.

L

Interim order prayed for.

During pendency of this application, the applicant prays for the following
relief: -

9.1  That the Hon'ble Tribunal be pleased to direct the respondents that the
pendency of this application shall not he a har for the respondents for
consideration of the case of the applicant for providing relief as praye

for.

This application is filed through Advocates.

ii. Particulars of the I.7.O.

i) L P. O. No. : 344G £S5 26173
i)  Date of Issue : 29. 3. 0T -

iii}  lssued from 1 G.P.O, Guwahati.

v)  Payable al ' : G.P.O, Guwahaii.

12, List of enciosures.
As given in the index.




YERIFICATION

working as Junior Engincer (Civil), MES No. 228303, in the office of the
Garrison Engineer, Silchar Division, MES P.O- Arunachal, Dist-Cachar,
Assam, do hereby verify that the statements made in P"ragra'ph ltodand
6 to 12 arc @ue to my knowledge and those made in Paragraph 5 arc truc

io my legal advice and I have not suppressed any material fact.
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o @ . Government of India g -
Ministry of Personnel, Public Grievances and I'ensions
(Depattment of Personnel and Training)

North ljlock,,[s{pw‘ Delhi 110001
s :‘j;Augusl 9, 1999

i

Crerce Mesmoranpum
Subject:- THE ASSURED CAREER PROGRESSION SCHEME FOR
THE CENTRAL GOVERNMENT CIVILIAN EMPLOYEES.

1
.

‘The Fifth Central Pay Commission in its Report has made certain recommendations

telating to the Assurcd Career Progression (ACP) Scheme for the Central Governuncnt civilian
employces in all Ministries/Departments. The ACP Scheme needs (o be viewed as a ‘ Safety Net
to deal with the problem of genuine stagnation and hardship faced by the employces due to lack
of adequate promotional avenues. Accordingly, after careful consideration it has been decided
by the Government to intrbduce the ACP Scheime recommended by the Fifth' Central  Pay
Commission with certain modifications as indicated hercunder:-

2. GROUI ‘A’ CENIRAL SERYICES

21 In respect of (Group ‘A’ Cenltal services (Technical/Non-Techaicsl), o financial
upgradation under the Scheme is being proposed for the reason that promotion in their case must
be earncd. Hence, it has been decided that there shall be no benefits under the ACP Scheme for
Group ‘A’ Central services (Technical/tNon-Technical). Cadre Coatrolling Authoritics in their
case would, however, continue to improve the promotion prospects in otrganisations/cadies on
functional grounds by way of organisational study, cadre review, cic. as per prescribed norms.

3. GROUP ‘B, ‘C' AND ‘D’ SERVICES/POSTS AND ISOLATED
' POSTS IN GROUR ‘A", ‘B’ ‘C’ AND ‘D* CATEGORIES “

3.1 While in respect of these categories also promotion shall coutinue to be duly carmned, it is
proposed to adopt the ACP Schemie in a modificd form (o mitigate hardship in cases of acute
stagnation cither in a cadre of in &n isolated pust. Keeping it view all relevant faclors, it has,
therefore, been decided to grant fwe fingucial_npgradations [as recommended by the Fifth
Central Pay Commiission and also in accordance with the Agreed Settlement dated September 11,

1997 (in relation to Group ‘C’ and ‘D’ employces) entered into with the Staff Side of the|

National Council (JCM)] under the ACP Scheme to Group ‘B’, ‘C’ and ‘D’ cmployees on
‘completion of [2 years and 24 yeqrs (subject to condition n0.4 in Annexure-1) of regular service
respectively. Isolated posts in Group ‘A’, ‘B’, ‘C’ and ‘D’ categorics vrhich have no
promotional avenucs shall also qualify for similar beuefils on the pattern indicated above.
Certain categorics of employces such as casual employees (including those witin temporary
status), ad-hoc aud contract emplayees shall not qualify for bene(its under the aforesaid Scheme,
Grant of financial upgradations under the ACP Schemne shall, however, be stul)!'cpl to the

——

condifions mentionedin Agagsure-l, . -

. ‘ 7,,,‘/')/9 : e 2/-
I { 0“{'% U Y - .
1 h ORI e .

bl

SR VR



e

= i .
.,J’_QO_.. ) L

PR

. i,z ‘Regular Service for the purpose of thc ACP Scheme shall be i;ﬂcrpt'eted to mcan the .
‘eligibility service counted for reguler pronotion in terms of relevant RecruitinenScrvice Reles.

1{’.7-.

.

4, 1lt§roduction of the ACP Scheme should, however, in no casc affect tho normal (regular)
promotionat avenucs available on the basis of vacancies. Attempts needed to impmvc promolion
prospects in organisations/cadres on funtional grounds by way of organisatiohal ¢ludy, cadre

reviews, elc as per prescribed vonns shovld not be given up on the grouud that the ACP Scheme
has been introduced. : : o -

1S, Vacency based regular promotioas, as distinct fromn financial upgradalip{\ under the ACP

Scheme, shall coatinue to be grauted after due screcniog by a regular Departmental Promotion
Comuniittec as per relevant rules/guidelines. o , :

6. SCREENING COMMITTE

61 A dcpnnmcxital Screening Comuittee shall be constituted for lhc@uxposc of processing

R

the cascs for grant of benefils under the ACP Scheme, . K

6.2 The composition of the Screening Conunittee shall be the same as. that of the DPC
prescribed under the relevant Recruitmeni/Service Rules for regular promotion to the higher -
grade (o which financial upgradation is to be granted. However, in cases where DPC as per
~the prescribed rules is headed by the Chairman/Member of the UPSC, the Screening Commiltee
uiider the ACP Scheme shall, instéad, be headed by the Secretary or an officer of equivalent rank
of the concerned Ministry/Department. In respect of isolated posis, the composition of e '
‘Screening Committee (with modification as noted above, if tequired) shall be the same as that of
+ the DPC for promotion to analogous grade in that Ministry/Depattment. -

6.3 - In order to prevent operation of the ACP Scheme from tesulting info undue strain on the
sdminiztrative machinery, the Scieening Committce sball follow a time-schedule and meet twice
in a financial year — preferably in the first week of Janvary and July for advance processing of
the cases. Accordingly, cases ronturing during the fitst-half (April-September) of a particular
financial year for grant of benefits under the ACP Schieme shall be taken up for consideration by
the Screening Committee meeting in the first week of Januery of the preyious financial year.
Similarly, the Screening Commitlec meeting in the first week of July of any financial year shali
process the cases that would be maturing during the second-balf (October-March) of the.same
financial year. For example, the Scresning Committee meeting io the first week of January,
1999 wauild process the caucs that would altain maturity during the period April 1, 1999 to
Septeimber 30, 1999 and the Screening Committee meeling in the first week of July, 1999 would
process tlic cases that would mature during the period October 1, 1999 to March 31, 2000.

6.4 To make the Schemne operational, the Cadre Conurolling Authorities shall constitute the
first Screening Committee of the current financial year within a rmonth frogi.the date of issue

. of these instructions to coasidet the cases that have already matured or would be maturing upte
March 31, 2000 for graat of benefits under the ACP Scheme. The next Scrcening Comunitice
shall be constituted as per the time-schedule suggested above. .
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1. Al Ministtiés/Departments of the Government of India S
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' ' 21

7 Minisuics/l.)cpamncnts are advised to explore the possibility of effectiyg savings so as

© 19 mumimise the additional liuancial commitment that introduction of the ACP Scheme may -

4
entail,

te-*

B.+ The ACP Scheme shall become operational from the date of issue of this Office
Memorandun. ' :

9. " In so far as persous serving in the Indian Audit and Acoounls»Dei)a'rUnents are

concerned, these orders issuc after cansultation with the Comptrolier and Auditor General of
India. , , ‘

\
10..  The Fifth Centtal Pay Commission in paragraph 52.15 of fts Report has ulso scparately
tecommended a “Dynamic Assured Career Progression Mechanism” for different streams of
doctors. It has been decided that the said recommendation may be considered separately by the
administrative Ministry concemned in consultation with the Department of Personnel and
Training and the Department of Expenditure. ' '

11.  Augy inlemrc!ation/clqlrificulion of doubt as to the scope und meaning of the provisions of
the ACP Scheme shall be given by the Departruent of Personnel and Training (Establishment-D).

12 Au Ministries/Departments may give wide circulation to these instructions for guidance
of all concerned and also take immediate steps to implement the Scheme keeping in view the

~ ground situation obtaining in services/cadres/ posts within their administrative jurisdiction;

13. Hiﬁdi-version would follow. . C , A

. (KK F«A)

‘Director(Establishment)
To : :

S

2, President’s Secretarial/Vice President’s Sccretariat/Prime Minister’s Office/ '
Supreme Court/Rajya Sabha Secretariat/Lok Sabha Secretariat/Cabinet Sécrctanat{
UPSC/CVC/C&AG/Central Administrative Tribunal(Principal Bench), New Dc}hl ‘

W

, All attached/subordinate offices of the Ministry of Personnel, Public
.. Grievauces and Pensions o .
‘4. . . Secretary, National Commissiog for Minorities
5. . Secretary, National Commission for Scheduled Castes/Scheduled Trities .
6. &~ <retary, Staff Side, National Council (JCM), 13-C, Ferozeshah Road, Mew Delhi
7. Ail Staff Side Members of the National Council (JCM)- ‘ .
8. Establishment (D) Section - 1090 caples

j§§ (9)3} . A ' l ‘.....4/.



e ANNEXURE-

O UNDER THE ACP SCHEMEE -

)

‘1. The ACP Schcmc envisages mercly placement in the higher pay-scale/grant uf ﬁnc ncial "

benefits (through financial upgradation) only to the Government servant conceitied on person..l
basis and shall, thereforc, neither amouat to functional/tegular pmmolion nor would n.qmrc
creauon of new posls for the puipose; -

2. The highesl pay-scalc upto which the finaucial upgradation under the Scheme shail be
available will be Rs.14,300-18,300. Beyond this level, there shall be no financial upgrammou
and higher posts shall be filled strictly on vacancy bascd promolions;

3. The financial benefits under the ACP Scheme shall be granted frotn the date of

completion of the eligibility petiod prescribed under the ACP Scheme or from the date of
issue of these instructions whichever is later;

4, The first- financial vpgradation under the ACP Scheme shall be allowed after 12 years
of regular scrvice and the scoond upgradation after 12 years of regular scrvicc frony the dzte of
the first financial upgradation subject to fulfilbnent of prescribed conditions. In other words, if
the first upgradation gets postponed on account of the employee not found fit or due to
departmental proceedings, etc this would have consequential cffect on thc sccond upgradation
which would also get deferred accordingly; : ‘

5.1 ‘Two ﬁmmcial upgradations under the ACP Scheme in the entire Government service
career of an employee shall be cornted against regular promotions (including in-situ protnotion
and fast-track promotion availed through limited departmental competitive examination) availed
from the grade in which an employee was appointed as a direct recruit. This shall mean that two

" financial upgradatlom under the ACP Scheme shail be available only il no reguiar promotions

du ring the prescribed periods (12 d"periods (12 and 24 ycars) have been availed by an employee. If an
employce has already got one regulur promotion, be sha!lquahfy'for the second fir:2ncial
upgradation only on completion of 24 years of regular service under the ACP Schcme In case

- lwo prior promotions on regular basis have already been received by an cmpl(nyce no benefit

under the ACP Schemf- shall accrue lo lnm

3. 2 Residency periods (reguhr service) for graut of benefits under the ACP Scheme shall be
couutcd from the grade in which an employee was appomtcd as a dircct recruit;

Fulfillment of %oémg Lromolion _norns (bcnch-mark, departmental %va(ion,
scmonti"ﬁr‘n‘-‘ﬁ]’ness in“the case of Group ‘D' employees, etc.) for grant of financial
upgradations, performonnce of such duties as are entrusted to the employecs together with-
retentipn oL old desiguations, financial upgradations as personal to the fncurnbent for the stated
purposes and restriction of the ACP Scheme for financial and certain other benefits (House
Building Advance, allotment of Government accommodation, advances, etc) only without

- conferring any privileges related to higher status (c.g. invitation to ceremonial functions,

deputation to higher posts, ctc) shall be cnsured for grant of benefits under the ACP Scheme;
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1. ) VFinancial u;?radulmn under_the Scheme shall be given to the mext. higher grade in

. ackordance with the/existing bicrarchy {in a cadre/category of posts without crealing new pos's

| for (h¢ purpose. |

!
?
\

| . owever, in casc of isolated posts, lnﬂdxc"pbscnbé‘brdéﬁﬁéd hierarchical
+grades, financial upgradation shall be given by the Ministries/Departments cou med. in the -

~ ltincdiately next highee (stnndactconnnon) pay-scales as indicated in Anngxure:11 which ls in

keeping with Part-A of the Firs! Schedule annexed to the Notification dated Septcmber 30, 1997
of the Ministry of Finance (Department of Expenditure). For instance, incumbents of isolated
posts in the pay-scale 5-4, as indicated in Anpexure-ll, will be cligible for the proposed two
financial upgradations only to the pay-scales S-5 and S-6. Financial upgradation on & dynamic
Lasis (i.e. without having to create posts in the relevant scales of pay) has been
recommended by the Fifth Central Pay Cotnmission only for the Incumbents of isolated posts
which have no avenucs oi promotion at ail. Since financial upgradations under the Scheme -
shall be personal to the incumbent of the Isolated post, the same shall be filled at its original
level (pay-scalc) when vacated. Posts which are pastof a well-defined cadre shall.not qualify for
the ACP Scheine on ‘dvnamic’ basis. The ACP benefits in their case shu'l be_prauted

conforming to the existing hierarchical structure only, ‘

-

"8, The financial upgradation undes the ACP Scheme shall be purely personal to. the

employee and shall have no relevance to his scniority position. As such, there. shall be no
additional financial upgradation for the senior etmployee on the ground that the junior employee
in the grade has got higher pay-scale under the ACP Scheme;

9. On upgradation under the ACP Scheme, pay of an employee shall be fixed under the
provisions of FR 22(1) a(l) subject 0 a miinimum financicl benefit_of Rs.100/- as per the
Departnient of Personuel and’ m,i_x_\jngQ[ﬁcc.Me_lpg_rg_\_;}_u_m_No.1/6_/_91-1?0_2:! dated July 5, 199%.

“The finuncial Genehit allowed under the' ACP Scheme shall be finel and no pay-fixation bencfit

shall accrue at the time of regular promotion i.e. posting against a functional post in the highet
grade; : a

10.  Grant of higher pay-scale under tbe ACP Scheme shall be conditional to the fact that an

employee, while accepling the said benefit, shall be dcemed to have giy;;u__hig__u_n_qy_ali!fxcg
gce for regular promotion on occutrence of vacancy ‘subscqucmly. In case he refuses:

o accept the " higher post on tegular promotion subsequently, he shall be subject to normal .

debarment for regular promotion 2s prescribed in the general instructions in this vegard.
1jowever, as and when hie accepts regular prototion therealter, he shall become eligible for the.
second upgradation undet the ACP Scheme only after be completes the required eligibility

. service/period under the ACP Scheine in that higher grade subject to the condition that the

_period for which he was debarred for regular promotion shall not count for the purpose. For
example, if a person has got oric financial upgradation after rendering 12 years of regular service

and after 2 years therefrom if be refuses regular promotion and is consequently debareed for one
year and subsequently he is pronioted to the higher grade on regular basis after completion of
15 years (1242+1) of regular service, he shall be eligible for consideration for the second

~ upgradation undet the ACP Schene only after rendering ten more years in addition to twi: yERLS

of service already rendercd by him after the first financial upgradation (2410) in that higher
grade i.e. after 25 ycars (12+2+1+10) of regulat service because the debarment period of cnc
year cannot be taken into account towards the required 12 years of regular service in that higler
'gradc;

Y ‘06,,'.
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11. In the matter of disciplinary/penalty procecdings, geant of benefits under the 2ACH
Sciieme shall be subject to 1ules goveming normal promotion. Such cases shall, thercfote, Le
_reguluted under the provisions of relcvan! CCS(CCA) Rules, 1965 and instructions thereundes :

12, The proposed ACP Scherne contemplates merely anism on personal basis in the
higher pay-scale/grant of -financinl benefits only and shall not-smount to actual/functional
promolion of the employees concerned. Since orders regatding reservation in promolion are
‘applicable only in the case of regular promotion, reservation orders/roster shall not apply to the
ACP Scheme which shell extead its benefits uniformly to all eligible SC/ST employees also.
However, at the tire of regular/functional (actual) promotion, the Cadre Controlling Authorities
shall ensure that all reservation orders are applicd strictly; -

13, Bxisting time-bound promotion schemes, including in-situ promotion scheme, in various
Ministries/Departments may, a8 per choice, continue to be operational for ‘the concerncd
categories of employees. Howevar, these schemes, shall not run concutrently with the ACP
. Scheme. The Administiative Ministry/Depattinent - not  the cmployces -- shall have the
option in the matter to choose hetween the two schcrues, i.e. existing time-bound promotion
scheme or the ACP Scheme, for various categorics of employees. However, in case of swilch-
‘over from the existing time-bound promotion scheme to the ACP Scheme, all stipulations (viz.
for promotion, redistribution of posts, upgradation involving higher funclional duties, etc) made

under the former (existing) scheme would cease (o be operative. The ACP Schemie shall have to
be adopted in its totality; :

14.  1n case of an employee declared surplus in his/her organisation and in case of trarnsfers
incliding unilateral transfer on request, the regular service rendered by him/ber in the previous
organisation shall be counted along with his/her regular service in his/her new organisation for
the purpose of giving financial upgradation under the Scheme:; and “ -

15.  Subject to Condition No. 4 above, in cases where the employees have already completed
24 years of regular service, with or without a promotion, the second financial upgradation under
the scheme shall be granted direcily. Further, in order to rationalise unequal level of stagnation,
benefit*of surplus regular service (not taken into account for the first upgradation under -the
- scherne) shall be given at the subsequent stage (second) of financial upgradation under the
"ACP Scheme as a one time measure. In other words, in respect of employees who have already
readered more than 12 years but less than 24 years of regular service, while the flist financial
.upgradation shall be granted immediately, the surplus regular service beyond the first 12 yzars
shall also be counted towards the next 12 years of regular service required for grant of the second
financial upgradation and, conscqueatly, they shall be considered for the sccond financial
upgradalien also ns and When they complete 24 years of regular service without waiting for
completion of 12 more years of regulur service after the first financial upgradation already

granied under the Scheme, ' : Al ‘\Y.

(KK. JHA)
Oirector(€Establishment).
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As per Pdrt A of t]he First Schedyle Apnexed to th __Id_lg_;m,_f_f_mm;_e .
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[REFERENCE PARA 7 OF AHNQ&.E_QE_LI_S_QEEIQC_MEMQ.AM&M]

S.No. |  Revised pay-scales (Rs)
R | 3%§5-55-3660.60-3200
LTS 161060-3150-65-3540-
3783 | T 12650-65-3300-70-40007
4 S4 2750-70-3800-75-4400
5[ SE | 3050-75-3950-0-4590
6 5% 3700-854900
7 ST 4000-100-6000
5[ 5B 001257000
5 55 5500-150-8000
0, | 510 3500-175-9000
L | 512 §500-200-10500
oSy | 7450-225-11500
ST 7510-250-12000
. TWTTSIE [T 8000-275-13500
TSS9 | 10000-325-15200
5. 510 "12000-375-16500
B ¥ A VX 13500-375-18000
A T 1430040018700 ;
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The main features of the Assured Career Progression Scheme are:-

(i)
(i) -
(iii)

(iv)

v)
(v)

(vil)

v/{x) |

(%)

-fxi)

It is financial upgradation, not promotion.

PR

It has no relation with vacancies,

Normal (Reqular) promotion on the basis of vacancies will continue
to be granted as per relevant rules, when wvacancies in higher
grade arise.

Cadre Review will not cease.

The benefit is on personal basis.

Two financial upgradations under the ACP Scheme shall be
awgilable on completion of 12 years and 24 years of regulm
service respectively. .

If the first upgradation gets postponed on account of the

employee not found fit due to Departmental proceedings etc. +his
would have consequential effect on the second upgradations.

If an employee has already got one regular prometion, he shall
qualify for the first financial upgradation on completion of 24
years of reqular service under the ACP Scheme. In case two prior
promotions on regular basis have already been received by an
employee, no fmcmcnal benefit under the scheme shall accrue to
him.

Departmental Screening Committees (same as DPCs) to process
cases.

Screening to be held twice a year - .Jan and Jul in advance. First
screening to be done within one month of the issue of the order
for cases maturing upto 31 March 2000.

Scheme to be operational w.e.f. 09 Aug 99. /

%

./
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(xii) Upgradation to be given to the next higher grade in accordanée.

with existing hierarchy in the Cadre. In case of isolated posts

‘" where there is no hierarchy, upgradation should be given in the

next higher scale as per standard pay scales recommended by
Fifth CPC. '

- e
*

M

(xiii) On financial upgradation, the concerned employee will continue to
retain old designation and perform such duties as entrusted to
-the employee.

(xiv) The ACP.Scheme will be restricted to financial and certain other
" benefits like House Building Advance, Allotment of Government
Accommodation, Adwances etc. only. This will not confer any
privilege related to higher status e.g. deputation to higher posts

etc. )

(xv) On upgradation under ACP Scheme, pay of an employee shall be

. fixed under the provisions of FR 22(I)(a)(1) subject to a minimum
finanicial benefit of Rs.100. The financial benefit allowed under
the ACP Scheme shall be final and no fixation benefit will acerue
at the time of reqular promotion.

(xvi) In the matter of Disciplinary Penalty proceedings, grant of
benefits under the ACP Scheme will be subject to rules governing
normal promotion.

(xvii) Orders regarding reservation in promotion are not applicable to
ACP Scheme. |

- (xviii) Existing In Situ Promotion Scheme will not run concyrrently with
the ACP Scheme.

» (xix) In cases where employees have already completed 24 years of

f regular_service with or_without _a_promotion, second financial
' upgradation under the Scheme shall be granted directly.
e . ok



{I'vped true copy) ‘ ANNEXURE- 11
{Extract

No. EC-90237/4603/EIC {Legaly1993/ D (Works)

Governmeni of India

Ministry of Defence

New Delhi: dt: 25" April, 1996.

Tn.
The Chief of Army Staff

Subjeci: impiementation of CAT Bangalore Bench Judgment

In O.A No. 1337 and 1364 fo 1373/94, ().A No. 1338 & 1376 to 1382/94 |

and O.A No. 534/95, 1079 to 1086/95 and 1389 to 1393/95.

3 S0 3k SR B 0% S RSO oM

- I am directed to refer to the judgment and order of Hon'ble CAT Bangalore
Beneh dated 31.2.95 and 15.6.95 in thc above mentioncd O.As and to convey the
sanction of the President (o the grani of higher pay scales as thai being paid o JEs in
CPWD in the fvllowing manner v the Superinicndenis (BR/EM)/Surveyor Assisiants
Grade 1 and Grade I of MES:-

(a) There will be two scales of pay for Superintendent (BR/EM)/Surveyor
Assistants Grade viz. Rs. 1400-2300 and Rs. 1640-2900. The entry grade will
be Rs. 1400-2300. The S‘::pérmtendms/vasycr Assistants, on completion of
$ years service in the entry grade will be placed in ﬂ{e scale of Rs. 1640-2900,
subjoct to the rejoction of unfit. This higher grade will not be ircaicd as a
prom(;liunal one but will be non functional and the benelfit 01 FR 22 (1) (a) ()
will not be admissible. While fixing the pay in the higher grade as there will

be no change in duties and respongibilities.

() Superinicndents (BR/EM)/Surveyor Assisianis, who could not be promoied to
the post of Assistant Engineers/Junior Surveyor of Works, in the scale of Rs.
2000-3500, due, to non-availability of vacancies. in the grade of Assistant
Engineers/Tunior Survevor of Works, will be allowed the scale of Asgistant
Engineers/Junior Surveyor of Works ie. Rs. 2000-3500, on a personal basis,
atter completion of 15 years of total service as Superintendents
{(BR/EM)/Surveyor Assistanis. This personal pmniotion will bc on fiincss

Q\)y basis. As and when regular vacancics i their grade of Assistant
Q : :

PP ' ’
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Engincer/Junior Surveyor of Works arisc such officers who enjoy personai
premotion will be adjusted against those vacancies, subject {0 observance of

normal procedure.

#

In the maiier of pay fixation, the Superniendenis (BREM)/Surveyor
Assistanls who are aflowed the scaie of Rs, 2000-3500 on personal basis will
2et the benetit of FR 22 (T) (a) (i).

On being granted personal promotion to the grade of Assistant
Engineers/Junior Surveyor of Works, the Superiniendents/Surveyor Assisiants
wii  continue 1o perform  the same¢  duties/functions  of

Superintendents/Survevor Assistants.

The orders rogarding placemont in the scale of Rs 1640-2900 aficr § voars of

service will be cilecive from 01.01.1986 while those relating {0 personai

promotion alier 15 years of service will be effective from 01.01.1991.

This issues with the concumence of Defence (Tinance) vide their U.O. No.

I

326/W-1/96 di. 26.04.96.

Yours faithfuily, _
Sd/- Hlegible
MV, VIJAYAN
DESK OFFICER.

CGDA, New Dethi,

DA, 8C, Pune, CDA. } NC, C/0 16 APO, CE {ALY) Bangalore.
Defence (Tinance) Works.

CAQO/A 6.

F~in-(’s Branch.

Department of Expenditure US ac

A

Fae

K. Nayak, Fifth Central Pay Commission,
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{Typed trucd copy) ANNEXURE- Iif
MES No, 228303, ‘
Subimal Roy, JE (Civil) . Gartison Engincer (AF)
: Elephant Falls Camp
- Nonglyer Post

~ Shillong- 793089 -

16 Teb 2004.
Eein-(1"g Rranch (FIC/E1R) ‘
Armmy ITeadquariers
DHQ, P.0O- New Delhi.

| (Through proper channel)

NON FIXATION OF ACP
Respeeted Sir, »
With due respect and humble submission, I bey (o lay down the foliowing
few lines for your kind consideration please. '
Sir, T was enrolled in the department ag Sub-Overseer in the vear 1969 and during 15
January 1998 T was promoted ag TE (Civil) on completion of 20 years of regular service.
This is to inform you that ACP was approved in Aug 99 and initiation has not yet
been done in my case even adier lapse of 4 years. . '
As per Amiy HQ E-in-Cs Branch letter No. B/7500L/PF/IE (Civ) CSCC, March
2002, everv promotee are eligible for one time bcneﬁt of ACP: who was promoted from
lower post. Hence | am enfifled for 2™ upgradation. Special sanction from Govt, is -
réquired. My service particular have already been forwarded to your HQ vide CE (AF) _
Shillong Zone’s letter No. 81427/ACP/1087E 1D dt 06 Jan 2002,
it is for your information that CAT Bangalorc has also boon dirceted for this
 beneft, | ‘ |
Therefore, requested your good self 1o fook into the malter especiatly for my
legiﬁmate benefit.

T shall remain grateful to you for this act of kindness.

Thanking you Sir, ‘
. Yours faithfully
) {Subimal Roy)

JE (Civil)
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sub:- The assured carcer progression schenie fcr the Ccnunl Govt. Civitian

Employees.

The Vth C.P.C. in its repoit made ceitiun reco nunend ations relating Lo assaec
sircer  progression (ACP) ccheme for Centeal Covi C vilinn Employess u. i
Ministrics/Departments.  The said scheme ha; row been accepted by the Govt. wich
cortain modification vide the Govt. of Iudia, Llin. of 'ersonn:zl, Jrublic Grievence: wid
peasion (Dentt. of Personnel & Trg.) O.M. No. 3502 4/1/97-Esu-{D) deted 9" Augusl
29 (Copy cuclased).

s

Salient fentures of the ACP schetac- '

2. tsrad details of the ACP scheme have: been given in the dbove mentionee OM
doted 9.8.99. However the salient leatuses ot the scheme as also the parametcatto be

obrervad Ur its implementation in the Department ar : as under:-

(v Tl e linancial benelits undzr the ACF schem: will-be grited from the date of
cempletion of the cligibility period prescribed under toe scheme or trea the
date ofissuc of these instruction i.e.9-8:1999 whicl ever is later |

AR AL A
G Fvo (inancial up-gradations under the ACP shall be avaitable to greup "8 C
3\? e d D cmployucs if no regular promotions have teen aviiled durey; ty

(wascubud petinds in thes grade, o1 comp ction o Sy wears ane DAy o




(iv

shall be alfowed aﬂcr 12 ycats oftcgulut strvice ad second up- grad)l. « Wller

2 yours of tcgular service rom tho date o."first i ancial up- qrpgf' on sulject
t3 the fulfillment of prescribed conditions.

‘The .ACP sclieme does not orvel
Uroun ‘A° e IDAS officers in the Deptt ia terms of para 2.1 of DOP1’s OM
dated 9-3-94. |

"w

i case the (irst up-gradation gets postponel on acc ount of emgloyec not. fcund
(1t or du: to departmental proceedings etc., the san e would heve coniequential

clfect 01 the second up-gradaion and tie sam: woull ato get defemed
azcordingly.

Regular service for the purpose of ACP cl.eme is interpre:sd to mean the
eiigibility scrvice counted for regular promoton in terras of relevant
service/recruitment rules. Further the regular senvice for the srant of ver-ctit

under this scheme shall be counted (rom th.e grade in which wn employce was
v

- appointed as dircct recruit.

Two financial up-geadations uudu the said Scheme i the entac hml wr e

-carner ofan employees shalt hc counted apaeist oo gular promusions s g

wsiu - promaotion (granted in term s of Min. of Fra Deptt. of Sxpdr. OM Mo
LO/1/1:-11/88 dated 13" Scp'91) and fast track |romotinas uvai.lec. trcuph

limited departmentul competitive examinations, frym the gride in wihich the

c:npl;(-ycc was appointed as direct 1 ecruit. 3nelly, fwo financia! up-gradat uns

ace assured in the Gowt. service caciier under the scheme. 1f ac employee has
alcacy got onc promotion, he/she will quaiify for sccoud (inaacial up-
aradation only on completion of 24 yeas of rcgular service.  In case an
¢aiployee has completed 24 years of cegule scrvi se without any promotions
tvo Bnancial up-radation will be given es per provisions Cotnned i dari
4.5 | and 15 of Annexurc [ of aboy ¢ mentioace ON’ dated 7-8 (L. In case Lvc

promations have already been received Ly an cuployes, 1o benefit ues

scheme shall accrue to hinvher.



'~.’: 3%_ | | : 4

o “\ acancy based regular promotion, as distinct from 1inancia up -gradation urder

the: ACP schene, shall continue to be graulcd alter due sereciung by :cgulqr

NUTP.C a5 per relevant lulcs/rcgulallons The inrod iction cfthe ACP schyeme-

4

.\ " no case, aftect the normal \rcgular) promotio.nl avenues \
tol LA '

\\&

(vii v Fullillment of nomial prowmotion norms for prumot.ons rom wue grade to he'
| o(hu. 45 per extant orders i.e. analysis of ACILs fo - last 3 years |n respu.l of
Gioup C'&'D’ empluyccs and ACRs for last (l:'g /_qars in les.n.ct of Gp'B* |
|- empk)) ecs, .t.helr ntegnty, scmon[{éu?x?fxl: c-s: in -ase of Go ‘[)’ empluyc €5 |
' " | disciplary’ penalty proccc(jl;lg; as pcr the provu ions of CC5(CCA) Rules
I 1955 clc 10 assuss their litness or otberwise, as ob: erved ty a 2rC, shall pe

ensured (or grant of financial up-gradation un ler the ACP sclieme.

(vitt)  The financial up-gradation under the said scheme shall be given to tie nect
~£’&tadalio 2 Y

higher yuade in accordance with the cxisting lhicrarcly in a caulc/categmy 5

POst witheul creating any new post (or the p upose s laid uowr in pata 7 of

Annuurc and Annexure I to OM dated 9-8-19)9

(i The financial up-gradation under the scheme shall Le putely pe raonal  tke
conployee tar ihe stated purposcs mld restrictions of /\CP scl e for financiz.|
and otlier Lenelits shall have no rclevuncc lo I1s senicrity position, he/sie wi |
..unlmuc 10 hold the old designatioa and thit the tame wil! pot amount- )

et al/functional promotion of the cuployee.  Ther shall be. ro” additions ,

wancial ua-gradation for the senicr emplo e on the ground that jumo-
‘mp:ovee i the grade has got nigher pay scale under the ACE schzme (arv 6,

& ol Avnexute-1 to OM dated 2. €99 tcler)

Lvi o leservation orders/roster shall not apply to the \CP scieme in teta, ol para (2

L Asnesurc-L ol DOPT's OM di 9/8/59

1) Undor the AP Scheme, the pay of an cuple yoe, on ap-gradation, shal ac
I ved under the provisions of FR22(1) a (1) s bject to minimam {iandial
venehit ol R 100/ as per DOPT OMN No. Vol 7 Pay- JUSITI9% as reterned

Lo ) Annexure-l to OM dated 9-8.99 “he nancial bea it alloved
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| ) \mdu’ tlus scheme shall be final and no pay fixaion benefit shall accrue &t \

7 ume o regulac promotion ngalml a funcl :onal po itin the higter g,rade.

vi)  Grantot l-lghcr pay scale under the ACI’ iclieme shall be condmoy‘ e tact
| that an cmployec while sccepting the said ben-ﬁt shudl L de€med. t¢ have
vl‘m luslhcr unqualificd acceptance fo re gula: promcuon on ocaurtence nf

\atan.\ subsequemly In case he/she re usel to aecept the tegular promotio \,

. it would cntail forfeiture of the penod of debt rment towasds the quaiifying -
) semc- for the next financial bp-gl'ldnll()l in acc sedance witld the provisians of

' pa:a 10 of Annexure-1 to OM Dated 9/8/"9 refen :d to above

N
oot
1

T

: m) Ther g.ular servu.e of an employee in h:s/lier previous  orgaaisation whure her ¢

she: was declared surplus, shall be counti:d along with hi Jher vegulir sernge in

llu. Department for the purpose of {inanial up- yradaticn under the schume w

umq ol*Para 14 of Anncxurcel 10 DOPT s OM «t 9/8/95 .

) The ACP scheme has become operatio wl w.efl o/8/c0 i«. date of issue of

DOPTs OM mentioned above.

Apnlie:siiom ul the ACl' Scheme in DAD,

: A’fhc ¢ cep analysls of the recnmment rules pertai ung to Growp ‘B, ‘¢ and *O°

cup\uyc‘e» m}he ;departmcnt and their mode o!" recruitnent reveal that thg penefit ol

-0 ACP Scherne will accrue to the [‘ollowmg gmd(s unc er the lollowlng B oups 7
"—‘_/ﬁ—‘-——’\————/ e e T -

¢ roup '8

b tndi Qlhieer ' In casz of ¢ irect re:ruit. nent.

§enivr Auditors Dircaly  reeruited Auditcrs 11 :hi !
._"_':__:——-—-—’-: dejarrmen: and  whe did not recesve

;.):(_::union in the sulecuion grede i {
. e — = :
. ¥ | i

| ibeariandnionmati, Assistant (ifahyb In «:ase of cirect secrustaient

3&\3@;@“ o
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The insitu pronwtion w.ri. Govt. of

YU ..‘.. India, , viinistry of Finance. Depmiment.

° 'a‘, .

Ve of Expenfiture UM No () E llllSS ::'
tack tu b dated 137491 hat been gver m respect of ..
EL . | some of the muginally noed g-adcs. "
vt o Sataiwala l{ence th: same will have o beksptin
Rlest view -in implementing the ACP Scacine.
;\l;\i . | .In case, 1 Gp*), employee got his/her
B 4 | promotiou first t¢ Dallry s g:ude and then
favacs s Peon, to Record Crerk,! &/she will tut be eiigible

Ly westetner (perator ' for any financial- up-gracaticnn  So lar as

. . . - . . 'l.
Aot wted Trone directly recruited Daftri) | DAD s concerned the sihetae of ‘in situ
promotions :ntroduced w.e.f i-4-91 under

the above: refer ed OM shull cease to be

uperative we.f. 0-08-99

ey sereening Commiltee

Wt view lo implement the ACP Scheme in the departinert it hat been
ST ul« Lul ot uq‘.utmculal screening comnuitiee ma+ be coastituted at your en¢ fo°
L e om0l arocessing the cases in respect of various jyoups of anployces. ad

L. ment .0 para - .3 above, lor grant of financial upgradation as providzd lor in the

\w RV Ilu\ -omposition of the screening comn:itt: se shill be-tle saunc as’ h.u of
oL me L ¢ presanbed under the celevant recruitiet USuvtcc Rules flor reguia“

pea et on 10 the b gher grade. The screening cc inmitice, so wnstituted, ill consige-

(he v s that fave alrcady been matured or wovld be matutiig upto 31" March 2000

tor o vt ol bene (s under the scheme.

A : has ala wen decided with reference to Para 3.3 a wi 6.4 of Diepastment o
LT 2o Teuaiag OM dt 9/8/99 that the control crs ma " also ¢onsinute the 1Hex
cIeet o o comiste e lor smooth implementation of the ACP s heme 1 the depanmient
WU L eenine s oanittee mav o mect lwm moa lm.u citl yeu prefcrab in the lirs
el Manaey aed July lor .\clvamc pmu:s,mg, ol tl ¢ :ases  Casc: mstunng during,

dey Ll te Sept Yala pxmwl'n (inancial yca {or gt of Lenclis uncer th
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< - seheme shall be taken up for considemion by 1he scre ming commudice meetit

e first week of Jan. of the previous ﬁnanc:el Jear.. Simi.arly, th

S0 1 mitt2e meeiing In the first week of July of any (inancit | yoar sha

U would be matuting during the second half (O=t. to March) (f llw same ﬁlld( cial -
" . ‘vn.ﬁ

o

. ll 4l scrcening commitiee will scmtiniée the relovant ‘scrvicy recoeds, ACR
U S disciplinary/penalty, proceedings, if any, :tc. mir utely tc assess the fitnees of

e .ot nwise ol ar employee for grant of ﬁmmcnal up- gradation.

Ry

. . '
;4 * +.As the basic parameter of lho ACP Schenie is lo cnsurc at least two finaacial

e
’ u - uradations in the enlire service caseer, screening wommmee will ersure. with
. B 1
ST l" * pierence to the individual's service book etc. 1:garding; the eligibuity ot Twc’Om
ey '\. , - . A .i . . . . .
S PN T wiciil up-gradations or otherwise with refererce to p.'omotlon(s) aiready recuived

- him her as noted in his/her service book. In «:ase onv promctios. has been availec
¢ the mclwudual will be cnmled for only cue mote ﬁnancxal up-gradatioa ou

KR nplumn ol 24 vears of semce

.- \s (- scheme is required to be introcuced i:nmediaicly. Controllees mav

™ Geptember Y8, [he

o ‘u'-nlmt th: screening wmmmus cuinplete l,lClr wo k by 30
v mplete detals of the cmiployees who have Lcen re ommended tor finenciel uj-
i’ ul:umu with 10 the parameters. of ACP Schem: ty thi: screening «.ommmec will he.
" nished tu tae HQrs omcwober 99 n :he poforma ehciosed st Anrexuie
A | hc rwnntmcndatlons madc by the screcning ‘commiittes befors their transinissicn
« HQrs wilice, ate required to be pul up to the Shief C:mtrollers/f untrollers for thei
e ' el \u, cases of Hindi Oﬂ'ncers and Sr. nuditort shall p2 s2rt to AN-I! Sccticn
vl AN-MT ection rcspccuvcly, which deal vath the promo.ons of thz respectse
-+ ades, The cases in respect ol the other grades, Recced Cler< anvl all the grades ot
< youp 1 idantified in para 3 above shall be serit to AD -XII Secticty, which deas w.tit

| oo of those grades. AN-11, AN-XI and AN-XI: ' Sectioas will put up the cases

—£ 1 clwrancd/approval by the screcning committ ze cons ituted i 1 Hws office

v A sulicate will be endorsed by the screcning comnuttee at ths und ot dhe

—_ sumeaun A that the service books/ACRs lossicrs have bees examined by e



e
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e ecomxmt..ee "and that np facts relevant to the fiiadcial up-gradatiod, a-

Y 1cndcd by ihem, have been onuucd

:1' — . TN
- "_, )
‘;j’

It will ulso be cettifie] that no cas ot

AR nplu ce (n that grade ha been left.

Fo~ - Tiwecontrollers are aware, a io situ promotion scher 1e was introduced Py tte

Cione ‘ p‘lmiia'\li-nisuy of I'mance Depariment of E» peaditt re OM No.
cute | l:-“-Ol as circulated und.; our letter No. ANLCY12409/Go Cs:D dalec

Aang 2 Various employces fallmg in Gp ‘'C" &

'O(1)/E-1U/ES -

T3

& )" in.our Departownt have been |

SRVCHAR ity promotion. As this promouon will have to be taken into account for tae

'nun v 58 qL unulcmcm:tton of the ACP Scheme, the screen ng commitie Imust castie ' : -

'~'~-su.m ,.,, uny, su\.h in situ promoucn has been granted, the : ame hes bc»n taken in 1o

LA mey llu.m

V; ". !..‘I’K\ > (1)“ .o ...1

,J ‘ '\-!'

oG A»,y‘-,.
o v._,b'_’-i.;? b A NI N
» "

o i, vmmpe s
PRSI AT Yirgageit o

- s, - .
‘ IO S

!" U I TR
.‘: R}

..:13"'1/1'1*" ‘1 , .'

by 'hl.!_‘L..

a :‘:.'- i W CGDA(AN), .

vy Liecharge Ac-IV.
RS A o

o1 AN-i Secten

R § ,.“._".'. ot

. i AN-NIE Section.

-X

ek - e dlease scknowledge receipt.

This. inav please be accorded “Top Priority” and the scieening committee s
; e "1 duly acew: pred by thc Cluef Controller/Cont oller nust reash the Headquar.ers

£ ail geb) due datc, as mentloned above, '

\,\v 4
Dy CGDA \AN)

-\

For similar action in respect of ¢itGup B' ‘C& )
‘1>’ employees serving in the H()xs office
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(Lyped trued copy) : ANNEXURE- YV
OFFICE OF THE ACCOUNTANT GENERAL (A&E) MEGHLAYA E1C: SHLLONG

Fstt-T (M) Order No. 297 | - Dated 14-3-2001

In pursuance of the govi. of Indian Minisiry of personnel, public grevances and
pensions {Department of Personnel and Training) New Delhi O.M No. 350 34/1/97 Estt
(D) dated 9-8-99, the following Group ‘C’ Officials ( Senior Accountants) whose name
are shown below and drawing pay in the scale of Rs. 5000-150-800¢/- of both the offices
of the A.G (A&E) Assam Guwahati and the A.G (A&E) Meghalava etc, Shillong, have
been granted second financial upgradation in the higher scale of pay of Rs. §500-175-
5600/~ under assurcd carcer progrossion schome with offcct from the dats of their

compiciion of 24 years of regular service vide meniloned against (heir names.

SL.  Name of the Olficials & Designation Office to which Effeclive date
NO. » aftached. of ACPS.
1. Smiti Sumitra (DES) Dey, Sr. A"T‘ﬁ Oflo the AG \’ A&E) 13-03-2001

Megh., etc., Shillong

o)

2. Smti Sabita (Chakraborty)

‘ Rhattacharice (II), Sr. Acctt, -DO- 21-10-2000
Shri Anadi Shankar Chowdhury, - Ofo-the AG (AXE)  16-10-2000
Sr. Accti. . Assam, Guwahati. o

4. Smi Anusua (Dutta) Gupta, Sr. Acctt. -DO- . 19-10-2000

3. Smii Nirupama Bhuiyan, Sr. Acctt. -DO- ‘ 26-03-2001

6. Smti Arap Ratan Dutta, Sr. Acctt. -DO- : 24-11-2000

2. The grant of tinancial benefits is subject to the tollowing conditions.

() The ACP Scheme envisages merely placements in the higher pay scale/
grant of financial benefits (through financial upgradation) only to the Gowt.
servant concerned on personal basis and shall, iherefare, neither amount to
functionai/reguiar promotion nor wouid require creation of new posis for the

purpose.

s
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(i)  The Financial bencfits under ACP Scheme sna‘u bu g1antua from the date
- of compietion of the eligibility period prcbmbcd undcr lhc ACP Scheme or from
the date of Issue of the govt. of India O.M dated 978.99 whichever is later. '

(iiiy  The Financial upgadat_icm. under the ACP Scheme in the entire service
career of an employee shall Be counted against régu‘..r promotions (mc!udmg in
situ yx()m()ﬁ -and fast track-promotion availed through Lmited dcpaﬁmenta!
compeitiive examinaiion) availed from the gade -in which an employee was
appointed as a direct recruit. This shail mean that two financial upgradation under
the ACP Scheme shall be availed only if no regular promotions during the
prescribed periods, ‘

{12 and 24 vears) have been availed by an employee, if an emplovee has
got one regular promotion, he shall qualify for the sccénd financial upgradation
otily ont cotuplction of 24 years of repular service undor the ACT Schomc. In case
iwo prior promotion on reguiar basis have dlI'Cd(ly boen received by an cmploycc
no benelit under lhc ACP Scheme shall accrue to him,

'(zv} Residency periods (regular service) for grant of bencﬁts under the ACP
Scheme shall he counted from the grade in which an employee was apnointed as a
direct recruit, '

{vj =u1ﬁlment of normal ‘promotion norms (bench mark, departmental

exammanon seniority-cum-fitness in the case of gmup ‘D’ employess eic) for

. grant of financial upgradations, performance of such duties as are entrusted to the

—employees together with the retention of old designations, financial upgradations
as personal to the incumbent for the stated purpose and réstriction of the A(_‘-P
Scheme for financial and certain other benefits (house building advance,
allotment of govt. accommodation, advanc\. ctc) only without conforring any

_privifeges, relaied io higher siaius (e. & invitation o ceremonial {funciions

deputation to higher posis, cic.) shall be ensured for grani of bcneﬁts under ACP

Scheme.

{(vi) 1maru.wl upgradation under the Scheme shaL be given to the next }nbher
grade in accordance wiih he existing hierarchy in a graae/categorv of pmts

- without creating new posts for the purpose.

ey
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(vil) The financial upgradation under the ACP Scheme shall be purcly personal
{o the employee and shafl have no relevance to his seniority position. As such,
there shall be no additional financial upgradation for the senior employee on the

- ground that the junior emplavee in the grade has got higher pay gcale under the

ACP Scheme.

{vii) On upgradation under the ACP Scheme, pay of an employee shall be fixed
under ihe provisions of T.R. 22 () (@) {1) subject to a minimum fnancial benefii
of Rs. 100/- as per the Dcpm‘tmcnt of Pcrsonnci and training Office Memorandum
No. 1/6/97- Pay. 1 dated 5-7-99. The ﬁnanciai benefit allowed under the ACP
Scheme shall be final and no pay fixation allowed under the ACP Scheme shall be
final and no pay fixation henefit shall accrue at the time of regular promotion, i.c.

posting against a functional post in the higher grade’

(ix)  Grant of higher pay scale under the ACP Scheme shall be conditional to

the fact that an emplovee, while accepting the gaid benefit, shall be deemed to
have given hig unqualified acceptance for regular promotion on occurrence of
vacancy subsequently. In case he refuses.to accept the higher post on regular
promoiion subsequenily, he shall be subject (o normal debarment for regular
grade. However, as and whc:i he accepts the rcguiar promotion- thercafter he shail
become eligible for the second up_gradationv ﬁnder the ACP Scheme only afier he
complétss the required eligibility service/period under the ACP Scheme in that
higher arade subiect to the condition that the period for which he was debarred for

regular promotion shall not count for the purpose.

On their placement in the higher scale of pay under the ACP Scheme they are
:r@@ﬁ"ed to exercise option, it any, in termg of F R 22 {T) (a) (1) within one month

from the date of 1ggue of order.

Sd/-
. Sr. Deputy Accountant General (Admn)



7

.'{ B '\T\
- - RO

Memo No. Fati-1 (M)/1-24/2000-2001/5580-91 Dated 14-3-2001

Copy forwarded for information and necessary action to:-

1

1. The Prncipal Direcior of Audit, N.T'. Ratlway, Maligaon, Guwahati-11.
2. The DAG (Admn) © Office of the A.G (A&E)
Assam, Maidamgaon,

3. ‘The Sr. AO (Admn) alongwith 15 spare copies, Beltola, Guwahati-29,

4. The Privatc Scerctary to ihc A.G (A&E), Mcghalaya cte. Shillong.

5. The Steno to the Sr. DAG (Admn), Shillor

6. P.A O (Local).

7. The AAOQ/Confidential cell {Local)

8. The SO/Fstt-2 (M) section alongwith 5 spare copies.

9. The gradation list Group, pay fixation and service Book Group,

Budget Group of Estt-I (M) Section.

' 10. Office order Book.

11. Persons concerned of Shifiong office only.

1.
2. Notice Boards.

Sd/-

Hgtahlischment Officer.
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‘t_;éker'l theistand 't ceé"the applh.unt has
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been promobed to t:he post of jg;mlor Englueer and since he did not
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the upplicant and Mr. A.K. Clmudhuri lmarned Addl C.GS.C tor t:he.

‘ro»pundoms. A Dlvlslon Bench of thls Tri unal Jad occasioi to

AN . ‘;Lﬂgtu\!f‘ e
consnder a similar situation in a case of another gmployee of the same
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depnrlment in its order dated 21 01 2005 in O.A No. 24172004 and

ll\l\dt, the following obsorvatlons :-

a5 As we have - noted ithe case' of the
applicant for 'grant of second financial
upgradatlon ls based on the memorundum
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' dalul 9899 (Ammxnm - ll) but the sccond
respondent has not considered the .etfect of
the 1999t ACP scheme ‘ while ‘issuing e
Impugnod{, communication® "dated  10.3.04
, (Annexure - IX). 1t Is true. thut the applicant
g oap oy ., did not satlsfy the condltions! sUpuIaled in the
o © " eatlier "*sthenie: or in*'the ® communication
. > . Annexure'= IX. As ‘already noted!the claim of
- .7 . the applicant for grant of“second ACP on
. o Peoge e 9899 « Is based on ! Annexuire ~ Il
£ S Memorandum. In regard to the‘contention of
5 : . ~ the respondents the applicant Is not entitled to
" the benefit'in view of the fact but he did not
: . .pass the MES procedure examination and did
" not pdpkess a ‘diploma in civil engineering.
‘ ‘dCounseI for the’ applnumt has relied on the
fdecislon Lof: Tthe%Supreme ‘Court; and the
2 -«;a;deusionsﬁbf dl({ereut Benches- ofithe Tribunal
':,-‘,‘-gfglncludmg fonei tven ' by* this¢Tribunal. Having
: d;*; t:onsidered the i‘lVal‘submlsslons we are of the

recdons.‘%& Jir s L o
ti‘t?é&,"ﬂﬁi%m % Latia " beri
i i The applicent has not projecl,ed his claim
,'@f for - sécond " financial *! ‘upgradation - with
- reference-to the Memorandum dated 9.8.1999
13 before ‘the 2" 'respondent:in? the earlier
S NTRY ‘-“%represenmﬂon though there -was: ‘a referenvg

vk 5;3 o itoi the 'same in- ithe! representatlotv The_claim

Tl fgﬂ swas® ’consideredtonly .witlwreferencé to the
v iy ?gtf: g %zg. ;warlier scheme and’ the? one time speolul gront
: @} ‘Thus ' the' respondents dld ‘not ‘. get an
¢+ ARG opportunity to i examine "the .claim. of the
ashi.applicant:::based " on f“ the **Scheme dated
g 9.8.1999." Further, -all *the required factual
. o' details are not available in this case. In these
circumstances, It will not be in- the fithess of
. things for the Tribunal to consider the claim
on merits at this stage., The matter has to be
consldered by the authorities thems«»lvos at
the first instunca, :

Accordingly the applicant is direcled to
make a detall representation setting out his
claim for grant of second financial upgradation
4~ with effect from 9.8.99 based: on the scheme

" (Annexure - 1I) before the second respondent
within a period of one month from today. If
any - such’ representalion - is made the
respondents will consider the same with
reference Lo the ACP Scheme . of 9.9.99
(Annexure - 11) and in the light of the decisions
relied on by the applicant and referred to i
this order and pass an approprlale order
within four months Ilum the dute of rec l‘l[)' of
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L XURE -
Tele 23019376 A “’[; 6— Dte Gen ofpaQWvéIC(Legan) w

S Military Engineer Service
Engineer-in-Chief's Branch
Army Headquarters
Kashmir House ‘
New Dethi—- 110011

90237/9214/EIC (Legal-C) D1 Apr200s
IMPLEMENTATION OF HON’BLE CAT GUWAHATI BENCH

ORDER DATED 6™ OCT 2005 IN OA NO, 242/2004 FILED BY SHRI
SUBIMAL ROY : :

SPEAKING ORDER

1. Reference OA No. 242/2004 filed by shri Subimal Roy at CAT Guwahati Bench. The
applicant sought following relief’s in the OA :-

(@)  That the Hon'ble Tribunal be pleased to direct the respondents to grant 2™
financial up-gradation to the applicant wef 09.08.1999 with arrear monetary benefit in
the pay scale of Rs. 5500-9000/- in terms of ACP Scheme.

2. The Hon’ble Tribunal decided the case vide order dated 06 Oct 2005 with the
following directions:-

“The applicant is directed to make a detail representation setting out his claim
for grant of 2* financial up-gradation with effect from 09.08.1999 based on the
scheme (Annexure-I) before the second respondent within a period of one months
from today. If any such representation is made the respondents will consider the
same with reference to the ACP Scheme of 09.08.1999 (Aunexure-I) and in the
light of paragraphs S and 6 of the order in OA- No. 24172004 extracted herein
above and pass an appropriate order within 03 (Three) months from the date of
receipt of the representation. We make it clear that we have not expressed any
views on the merits of the claim made by the applicant.”

3. As per above judgement, you were directed to submit your representation within one
month from 6™ Oct 2005, ‘i.e: by 5" Nov 2005, whereas, you have submitted - the
representation only on 9" Nov 2005, i.c. after 04 days granted by the Court. However, in
compliance of Tribunal’s direction, the representation has been considered, as a special case
and decided in succeeding paragraphs.

4. The grant of financial up-gradation was introduced to erstwhile Supdts B/R,EM,SA -

Gde-I/I (Now designated as Junior Engineers) after completion 5/15 years of service in the
pay scale of Rs. 5000-8000 and 5500-9000 respectively, as per Govt. of India, Min of Def

letter No. PC-90237/4603/EIC(Legal)/1993/D(Works) dt. 25 Apr 1996. The ACP Scheme

- has been introduced vide DOP & T OM No. 35034/ 1/97-Estt(D) dt. 09 Aug 1999 making the

financial up-gradation after completion of 12/24 years instead of 5/15 years. Consequent to

introduction of new scheme of financial up-gradation after 12/24 years of service, the earlier

/ Contd........2
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scheme of granting financial up-gradation introduced on 25 Apr 96 has been ceased to be

operative  wef 09.8.99. Further, as per Appendix ‘A’ to letter No.
856lO/ACP/47/SUPDTS/CSCC/236/D(Wks) dt. 23 Jan 2002 the Supdts who have been
 placed in the pay scale of Rs. 5500-9000 after completion of five years of regular service as
. per the old scheme shall be brought back to the scale of Rs. 5000-8000. Fall in pay shall be
. protected by granting personal pay in the scale of Rs. 5000-8000, to be adjusted against future
increments. -

.S, As per clarification No. 53 of DOP&T OM No. 35034/197/Estt(D) Vol IV dated

18.7.2001, only those employees who fulfill all promotional norms are eligible to be
considered for benefit under ACP Scheme. Therefore, various stipulations and conditions
specified in the recruitment rules for promotion to the next higher grade, including
educational/additional educational qualifications, if any prescribed, would need to be met
even for consideration under ACP Scheme. As per the instructions, passing Departmental
Procedure Examination is pre-requisite for grant of scale of Rs. 1640-2900 (Rs. 5500-9000
revised).

6. You are quoting reference of DOP&T OM dated 09.8.1999 and asking for the pay

- scale of Rs. 3500-9000 which is ceased to be operative. It is also pertinent to mention here
. that eligibility for appointment to Supdts (now JEs) is Degree/Diploma in Civil Engineering
' and passing departmental examination is mandatory.

7. In view of above facts and since the scale of Rs. 5500-9000 js ceased to be in

Qperation and also having _not _cleared the Department Procedure Examinatio _which is a

mandatory requirement for promotion for erstwhile Supdt B/R Gde o Gde 1 as per
ruitment rules, the relief’s sought by the applicant for second financial up-gradation in the
le of Rs. 5500-9000 is neither applicable nor permissible and hence rejected. ‘

8. By issue of this Speaking Order, the Hon’ble CAT Guwahat Bench Judgement dated
6" Oct 2005 in OA No. 242/2004 has been fully complied with and your representation dated
9" Nov 2005 is disposed off accordingly. :

W

: (Sant Ra

SE
i Director(Legal)
| ; For E-in-C
Shri Subimal Roy,
Junior Engineer (Civil)
Garrison Engineer (MES)
Silchar Division,
PO : Arunachal,
Distt; Cachar, (Through CE Eastern Command)
ASSAM
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- . ANDEXV R&ﬁ
STATE OF TRIFURA v. K K. ROY 05 ’_’L%

- (2004) 9 Supreme Court Cases 65 ’g

(BEFORE V.N, KHARE, CJ AND S ll SINHA, L)
STATE OF TRIPURA AND OO T.l l,!_?__RS .. Appcellants: %
\'«:r.\m' ¥
K.K. ROY . .. Respondent.

Civi! Appeal No. 6253 of 19981, decided on December 12, 2003
A. Service Law — Promotion — Right to promotion — Held, promeotion
being a condition of service, avenues have to be provided therefor

B. Service Luw — Promotion — Right to promotion — No avenue for-

promotion — Relicf — Scheme of Assured Career Promotion not framed —

- Yet, taking into consideration the fact that the employce was nppoinlcd ton

single-cadre post with no promotional avenues and keeping in view his
educational qualifications, held, he was entitled to two higher grades, one
upon expiry of twelve years from the date of joining service and the other on
expiry of twenty-four years thereof — Failure on the part of the State to
frame such a scheme when such schemes had been framed by other States
on recommendations of the Pay Commission, deprecated
Council of Scientifiec and Industrial Reseanh v. K.G.S. Bhate, (1989) 4 SCC 635 : 1990 SCC

(L&S) 45 : (1980 11 ATC RRO: 0.2, Nussain (Dr) v. Union of India. 1990 Supp SCC

G688 : 1991 SCCL&S) 649 01991 16 ATC 521, convidered and relied on

C. Service Law — Promgtion — No avenue for promotion —
Applicability of the principle of estoppel — Held, State cannot escape from
its constitutional obligations and take a stdnd that the employee accepted
the offer of appointment_knowing well that there was no avenue for
promotion — In such cases, principle of ecstoppel, inapplicable —
Constitution of India. Arts. 16 & Id and 12

D. Constitution of India — Art. 226 — lntecference in service matters
— Held, mandamus cannot be issued directing the State to grant pay scale
equivatent to Grades 1 and I of the State Judicial Service — Service Law —
Promotion — Right to promotion — Absence of avenue for promotion —

. Direction by the High Court to provide “graded scale” for promotion —

Propricty of

The respondent emplayee, whao held a Master's degree and a degree in Law,
was appointed as aw Otficer-cdm-Draftsman in the Directorate of Cooperation,
Government of Tripura in 1982, which was a single-cadre post with no
promotmnal .wcr,uu\ His several representations for um_.r.ndmg the said post or
in the aiicrnativefor providing two prom')lmnal avenues were not considered by
the appellant Stat: and hence he filed a writ petition seeking a specific dircction
to the appellant to provide at least two promotional avenues. The said contention
was accepted by the High Court and by the impugned judgment the appellant
State was dirccted 1o provide “the graded scale™ with pay scale equivalent to
Grade I and Grade U ofticer of the Tripura Judicial Scrvice. Hence the presemt
appeal by the appetlant State.

t From the Judpment and ‘Order dated 7-3-1997 of the Assam High Cowrt at Gauhati in WA No,
10 of 1997

oy
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66 SUPREME COURT CASES (2004 9 SCC

The appeliant contended that the respondent did not have any legal nght (o
he promoted to a higher post tar less the tight to get the scale of pay of Grade'|
officer of the Tripura Judicial Service.

Disposing of ﬁhc appeal. the Supreme Court held as above.

: ' P-M/Z/29429/51.

Advocates who appuired in this case
Navin Prakash, Anurag Sharma and Gopal Singh, Advocates. for the Appellants:
S.V. Deshpande. Advocate. for the Respondent.

Chranolagical lic: of cases cited

on page(s)
1. 1990 Supp SCC 638 2 1991 SCC (L& S) 649 1 (1991) 10 ALC S21, 0%
Hussain (1) v. Union of India 67d-¢
2. (1989) 4 SCC OIS 1990 SCC (L&S) 45 : (1989) 11 ATC 880, Council of $
Seientific and Inelustrial Research v. K.G.S. Bhatt 67a

‘The Judgment of the Court was delivered by

$.B. SINHIA, J.— Having been selected by the Tripura Public Scrvice
Commission, the respondent herein was appointed as Law Officer-cum-
Draftsman in the Directorate of Cooperation, Government of Tripura. There
was only one post in the same cadie and it had no promotional avenucs. He
filed a representation that his post be upgraded or two promotional avenues
be provided to him. Several representations made by him having not received
consideration at the hands of the appeltants, the respondent hercin filed a writ
petition seeking for a specific direction upon the appellant herein to provide
at least two promotional avenucs. The said contention of the respondent was
accepted by the High Court and by recason of its impugned judgment the
appellant was directed to provide “the graded scale” to the respondent by
providing three grades. the initial being Grade 111 which is the post of Law
Officer-cum-Draftsman and thercafter Grade 1T and Grade I officer of the
Tripura Judicial Service. It was further directed:

wphe scale of pay of Grade I Law Officer-cum-Draftsman shall be
same as Grade 11 officer of the Tripura Judicial Service. The scale of pay
of Grade I Law Officer-cum-Draftsman shall be equal to the scale of pay
of Grade U officer of the Tripura Judicial Service.”
2. Questioning the said direction, the appellants are before us.

3. The learned counsel appearing on behalf of the appeliant would submit

that the Hign Court went wrong in issuing the aforementioned direction. The
learned counsel would urge that the respondent herein did not have any legal
right to be promoted to a higher post far less the right to get the scale of pay
of Grade U officer of the Tripura Judicial Service. Such a direction by the
High Court, the learned counsel would contend, is wholly without
jurisdiction. The learned counscl, appearing on behalf of the respondent,
however. has supported the said order.

4. Indisputably, the post of Law Officer-cum-Draftsman is a single-cadre
post. It is also undisputed that there docs not exist any promotional avenuc
therefor. The respondent is holder of a Master's degree as aizo a degree in
Law. He was appointed in the year 1982. If the contention of the appcliant is

+ Ed.: Para | corrected vide Corrigendum No. F.3/Ed.B.J.1A12004 dated 15-1-2004
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to be accepted, the respondent would be left without being promoted
throughout his carcer. In almost an identical siwation, a Bench of this Court
in Council of Scientific and Industrial Kesearch v. K.G.S. Bhartt' held: (SCC
pp. 638-39, para 9)
“Itis often said and indeed, adroitly, an organisation public or private
does not “hire a hand” but engages or employs a whole man. The person
s recruited by an organisation not just for a job. but for 2 whole carcer.
One must, therefore, be given an opportunity to advance. This is the
oldest and most important feature of the frec enterprise system. The
opportunity for advancement is a requircment for progress of any
organisation. It is an incentive for personnel development as well. (Sce
Principles of Personnel Management, Flipo, Edwin B., 4th Edn., . 240.)
Every management must provide realistic opponuuitics for promising
employces to move upward. “The organisation that faiis to develop a
satislactory procedure for promotion is bound to pay a severe penalty in
terms of administrative costs, misallocation of personnel, low morale,
and incffectual performance. among both non-managerial employees and
their supervisors.’ (See Personnel Management, Dr Udai Pareck, p. 277.)
Therc cannot be any modern management much less any career planning,
manpower development, management development etc. which is not
related to a system of promotions.” :

S. The matter came up for consideration again in 0.Z. Hussain (Dr) v.
Union of India wherein this Court in ho uncertain terms laid down the law
stating: (SCC pp. 691-92, paru 7) -

“Promotion is thus a normal incidence of service. There too is no
justitication why while similarly placed officers in other ministries would
have the benefit of promotion, the non-medical ‘A’ Group scicntists in the
establishment of Director General of Health Services would be deprived
of such advantage. In a weltare State. it is necessary that there should be
an ctficient public service and. therefore, it should have been the
obligation of the Ministry of Health to attend to the representations of the
Council and its members and provide promotional avenue for this
category of ofticers.” , ‘
6°. It is not a case where there existed an avenue for promotion. 1t is also
not a case hhere the State intended to make amendments in the promotional
poucy. ‘The appellant being a State within the meaning’ of Article 12 of the
Constitution should have created promotional avenues for the respondent
having regard to its constitutional obligations adumbrated in Articles 14 and
16 of the Constitution of India. Despite its constitutional obligations, the
State cannot take a stand that as the respondent herein aceepted the terms and
conditions of the offer of appointment knowing fully well that there was no
avenue for promotion, he cannot resile therefrom. It is not a case where the

P (1989) 4 SCC 6352 1990 SCCL&S) 4 1 (1989) 11 ATC R8O
2 1990 Supp SCC 688 1 1991 SCC(LES) 619 - (1991) 16 ATC 521
* Ed.: Para 6 carrected vide Cormmigendum No. E.VEDLB.J 47004 dated 15-1-2004
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. principles of estoppel or waiver should be applied having regard 10 the
constitutional functions of the State, It is not disputed that the other States in

i
/ Indis/Union of India having regard 10 the -recommendations made in this a ::
- behalf by the Pay Commission introduced the Scheme of Assured Career’ a pr
: Promotion in teans whereof the incumbent of a post if not promoted within io
period of 12 years is granted onc higher scale of pay and another upon e
.+ completion of 24 years if in the meanwhile he had not been promoted des inc i
existence of_promotiona avenues. When questioned, the learnc counse ot
appearing on behaif of the appeltant. event could not point out that the State b el
, of Tripura has_introduced such a scheme. We wonder as to why such @
scheme was not introduced by the appeliant tike the other Staies in India, and
. what impeded it from doing so. Promotion being a condition of service and.

|

|

‘ o having regard to the requircments (hereof as has been pointed out by this
|

|

}

!

i

=

Court in the decisions referred t0 hereinbefore, it was exyﬁcleq that the : I
appellant should have followed the said principle. oo T c
7. We are, thus, of the. opinion that the respondent herein is at lcast ' v

entitled to grant of twa higher grades, onc upon cxpiry of the period of 12 ' i
_ | years from the date of his joiping of the service and the other upon expiry of
v . 24 years thereof. '

. 8°. ‘The learned counsel appearing for the appellant, is. however, correct

o . in his submission that the High Court in exercise of its jurisdiction under @ ol
Atticle 226 of the Constitution of India could not have issued a writ of orin

3 (he nature of mandamus directing the appellant herein to grant a scale of pay
2‘ which would be equivalent 1o Grade 11 or Grade 1 of the judicial service of
ﬂ the State.

*l, ‘ : 9, For the reasons aforementioned, we direct that the respondent herein
) be paid two promotions in the next higher scale of pay upon his complction
t‘ of 12 vears and 24 years in service. This appeal is disposed of with the
{ aforementioned directions. No costs.

| ; 0049 Suprcli\c Court Cases 68
(BEFORE S. RAJENDRA BABU AND RUMA PAL. 13) ' f
BASIC SHHKSHA PARISHAD AND ANOTHER . Appellants;
: Versus
SUGNA DEVI (SMT)AND OTHERS _. Respondents.

Civil Appeal No. 3957 of 1998¢. decided on December 12,2003,

A, Service Law — Appointment  — Non-nppointmcnUl)cni:ﬂ of 9
appuintmcm/kighl to appuintment — Respondent employce, an Assistant

Teacher not allowed to resume services after prolonged absence — No

terminntion orders served cither — Vide U.P. Basic Education Act, 1972,

basic education taken over by the Basic Shiksha Parishad from the Zila '

e . Para B corrected vide Currigendum No. FAEdBS 1412004 dated 15-1-2004 h i

+ From the Judgment and Order dated 29.7-1997 of the Allahabad High Courtin WP No. 8585 of
t9R6
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RAGHUNATH PD. SINGHeV. SECRETARY, HOME (POLICE) DEPTT. 519

1988 {Supp) Supreme Court Cases 519.V

(BEFORE RANGANATH MisRa Wb M. M.. Durr, JJ)

RAGHUNATH PRASAD SINGH .. Appellant :
o Iersus
SECRETARY. HOME (POLICE) DEPARTMENT.

GOVERNMENT OF BIHAR AND OTHERS .. Respondents.
"o Civil Appeal No. 2439 of 19824, Jdecided on December 11, 1987

Service Law — Appoiatment — Signal (Wireless) Wing scparated from
the combined police force in State of Bihar w.e.f. May 6, 1970 — Held, rccruit
of 1972-73 in the separatcd wireless organisation not cutitled to avail the benefit
of option to go to the general police cadre conferred by GOs dated May 9, 1970
and January 1, 1974 — However, State Government directed to provide at least

two promotional opportunities to officers of the wireless o isation _ '
Appeal dismissed - ' ‘ R-M/8765/SLA

Advocates who appeared in this case : .

G. L. Sanghi, Senior Advocate (M/s K. R. Nagaraja, R. H. Hegde and
B. Krishna Prasad, Advocates, with him), for the Appellant ;
" D. Goburdhan, Advocate, for the Respondents. i .

. QRDER
1. This appeal by special leave is directed against the decision of a Divi-
sion Bench of the Patna High Court rcjecting the writ petition of the appellant
who had claimed for being absorbed in the regular police force on the basis of
excrcise of ‘option. '

2. It is not disputed that until May 6, 1970, there was a combined police
force in the State of Bihar raised under the Police Act of 1861 which included
regular police personnel and those serving in the Signal (Wircless) branch.
On May 6, 1970, the wireless wing was scparated. Admittedly,- the appellant
was recruited as a constable in the wireless wing after May 1970. A Division
Bench of the Patna High Court in C.W.J.C. 21 of 1968, disposed of on-May 9,
1969, while dealing with the case of literate constable recruited into the Bihar
Police Signals directed : .

We. therefore. direct the respondents;to treat the. petitioner as a
member of the single police force unul two separate cadrcs arc crcated for

e wirciess and the general sections dv isking the personnci to opt for

ane or the other and to consider his ¢ 5 the mauer of promotion aiong

with the other literate constables of the wenerai police foree.
O May 9. 1970, the State Governnen: sudd the roilowing dircction to the
inspactor General of Police :

Sub @ Declaration or the Generut Wireiess Organisation of the police
department s @ closed caare and separate from the general
police cadre Ve

Orders—Sanctioned vt cifeet wom oeraate ol issue of ihe order.

Frow Gie Judement and tioaes Gatea bebruar (4 (P81 of the Pawna High (Uuttin

C. Nu 371 ut 11277
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2. All the existing permanent and temporary posts of the police "gg
wireless organisation will he deemed (0 be a part and parccl of the above el
cindre. 3k

3. The existing staft of the police wireless organisation will have
the aption cither to remain within the abovementioned cadre or to opt
for the general police cadre. The option will have to be exercised within
three months from the date of issuc of the order. . . .

On Junuary 1. 1974, further instructions were issued to the Inspector General
of Police to the following cfiect :
Sub:  C.WJ.C. No. 21/68—Sh. Rumdev Singh v. State of Bihar and

Others.—for the implementation of the orders of the Patna
High Court

Sir, .
With reference to the G.O. letter No. 3247 dated July 27, 1974 of
Shri T. P. Sinha, Assistant Inspector General of Police {(Communication)
on the subject abovementioned, | have been directed to say that the State™ -
Government has taken the decision that fresh option be taken from the +
existing statT of Police Wircless Organisation in connection with their -
adjustment in the gencral police cadre. The option can he taken within -
two months of the issuc of the orders. . ..
The appetlant claimed that he was entitled (o cxercisc option and sincc option
was not asked from him, he may be reverted to the general cadre. When that
was not done, he applicd to the High Court for direction. The High Court
found that the benefit of option was confined to recruits prior to May 6, 197
and since the appellant had been recruited long after that date, he was no
entitled 1o the cxercise of benefit of option. The writ application was accord-
ingly dismissed and that decision is the subject matter of the appeal. o

3. We have read the judgment of the High Court with reference to the
documents placed and heard learned counsel for partics. There is no doubt
that the High Court'was right in finding against the appcllant that the option
in terms of the instructions dated October 1, 1974 was available to those who
came within the ambit of the earlier judgment. Thus the appellant being a {8
recruit of 1972-73, not in the combined cadre but in the wircless organisa,tigrg,ggﬁ
was not cntitied to the benefit of option. His appeal is, therefore, :ligb}'g' to;‘;‘

. be dismissed. 4
: \p 4. Beforc we part with the appeal, we would Jike to 1ake notice of'a,r]'pll}cr
aspect.  In course of hcaring of the appeal, to a query made by u$, learncd
counscl for the appellant indicated the reason as to why the appellant: was
anxious 10 swiich over to the general cadre. He relied upon two or ‘three;
‘communications which are a part of the record where it has been indicatcd_,..y
that there is no promotional opportunity available in the wircless organisation, §
" Reasonable promotional opportunitics should be available in every wing 7&)
public scrvice.  That génerates efliciency in scrvice and fosters the appropriat
attitude 1o grow for achieving excellence in service. In the absence of pro
motional prospects, the service is bound to degencrate and stagnation kill
the desire 1o serve properly.  We would, therefore, direct the State of Bihar

-
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to provide at least two promotionil opportunitics to the officers of the State
Police in the wireless organisation within six manths from today by apporpriate
ameadments of Rules,  In case the State of Bihar fails to comply with this
“direction, it should, within two mouths ihereafter, give a fresh opportunity o
personne! in the police wircless orgitnisation 10 cxercise option 1o revert (o
the general cadre and that beaefit should he extended 1o everyone in the wire-
less organisation. 13
S, The appeal is dismissed with the directions indicated above. There
would be no order for costs.
1988 (Supp) Supreme Court Cases 521
yeegs 7
(Brrore RANGANATH MisRA, M. M. Dutt aAnp M. H. Kania, JJ.)

STATE OF TAMIL NADU AND OTHERS
Versus
K. V. SESHADIRI AND OTHERS

Civil Appeal No. 274 of (988,
decided on January 20, 1988

Service Law — Judiciary — Pay — Special pay — In accordance
with recommendation of Chief Justice of Madras High Court, I'As and
Judpgment Writers attached to the Migh Court judges directed to be pz}id
special pay of Rs 100 per month ounly in addition to pay at par. with
Reporters of Legislative Assembly

Appcllants ;

Respondents.

Appeal disposed of R-M/8870/SLA

ORDER
I. Special leave granted. .
2. Heard learned counsel for the parties. We find that- the
ledrned Chief Justice of the High Court of Madras had recommended
to the Starc Government to put the Personal Assistants and the Judgment

‘Writers attached to the judges at par with the Reporters in the
Legislative Assembly in regard to payability of the special. pay of

- Rs 100 per month in addition to pay. While disposing of the’ writ

petition. the High Court has directed that the respondents would get
special pay of Rs 100 in addition to the special pay which they have
"been reeciving already.  This obviousty was not the recommendation
of the fcarned Chief Justice. On the basis of the recommendation
the respondents become entitled to Rs 100 as by way of special pay
and Mr Shanti Bhushan appearing for State has no objection (o accept
that part of the decision relating to monthly payment of Rs 100 as
special pay to cach of the respondents.



"

5’

688 . SUPREME COURT CASES

1990 Supp scc

of Delhi v. Purshotam Dass Jhunjunviala’ procecded to analyse the case
of the somplainant in the light of a!l the probabilitics in order to
dclcr.mmc whcther a conviction would be sustainable and on such
prenuses arrived at a conclusion that the proceedings are to be quashed
against all the respondents. The High Court was clearly in error in assess-
ing the material before it and concluding that the complaint cannot be
proceeded with. We find there are specific allegations in the complaint
disclosing the ingredients of the offence taken cognizance of. It is for the
complainant to substantiate the allegations by evidence at a later stage.
In the absence of circumstances to hold prima facie that the complaint is
frivolous when the complaint does disclose the commission of an offencc
there is no justification for the High Court to interfere.

5. We, therefore, allow the appeal, set aside the impugned order and

d'x:rcct that the proccedings before the Magistrate shall be restored and
disposed of in accordance with the law.

/ 1990 (Supp) Supreme Court Cases 688

(BEFORE RANGANAT! MISRA. P.B. SAWANT AND K. RAMAswaMY, JJ.)
DR Ms. 0.Z. HUSSAIN

Petitioner;
Versus
UNION OF INDIA Respondent.
Writ Pctition (Civil) No. 1018 of 1989', decided on November 15, 1989

Service Law — Seniority and Promotion — Promotion — Is a normal
incidence of service

Service Low — Parity in employment — Avenue for promotion — Dis-
crimination in making provision for — Absence of provision for promotion
channel for Non-medical Group ‘A’ scientists in the establishment of Director
General of Health Services under the Ministry of Health and Family Welfare,
in presence of such provision for similarty placed officers in other Ministries
— Held, unjustified — Hence, muking of similar provisions, with necessary
modifications, for the said scientists directed -— Constitution of India — Arti-
cles 14und 16

' Prf)rqmion is a normal incidence of service. There is no justification why
while similarly placed officers in other ministries would have the benefit of
promotion, the Non-medical *A” Group scientists in the establishment of Dirce-
tor Gcncra! of Health Scrvices would be deprived of such advantage. In a wel-
t’arcAS(ale.'u is nceessary that there should be an efficient public service and,
therefore, it should have been the obligation of the Ministry of Health 1o attend
to the representations of the Council and its members and provide promotional
avenue for this catcgory of officers. It is, therefore, necessary that on the model
of rules framed by the Ministry of Science and Technology with such alterations
as may be necessary, appropriate rules should be framed. (Paras 7 and 8)

"3 (1983) 1 SCC 9 1983 SCC (Criy 123: (1983) 1 SCR 8Os
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Service Law — Puarity in employment — Allowances — Book allowance,
Higher degree allowunce, Risk allowance, Conveyance allowsnce — Fquality in
admissibility — The said allowuances having been made admissible to Group ‘A’
scientists in the medical wing of the establishment of Director General of
Health Services, held, admissible to Group ‘A’ scientists in the non medical
wing as well — However question of entitlement to non-practising allowance
left open — Constitution of India, Articles 14 and 16 — Equal pay for equal
work (Paras 6 and 8)

Service Law — Pay — Purity in pay — Different pay scales for Group ‘A’
scientists in medical and non medical posts under the Establishment of Direc-
tor Generul of Health Services — Whether justified — Opinion not expressed
— Department directed to examine the question (Paras 6 ond 8)
Writ petition altowed H-M/S682/SLA
Advocates who appeared in this case :

Ranjit Kumar, Acvocate, for the Petitioner;
A.D. Singh, Senior Advocate (R.B. Misra, and Ms A. Subhashini, Advocates, with him)
for the Respondents. .
: ORDER

1. This is an application under Article 32 of the Constitution and the
President of the National Council of Bio-Medical Scientists is the
petitioner. The reliefs asked for are on the allegation that the Group ‘A’
scientists of the Ministry ot Health and Family Welfare who are the
members of the Council, are being discriminatingly trcated; they have
not been given any promotional benefits and, thercfore, there is a large-
scale stagnation in the service. It has been alleged that the Group ‘A’
scientists are recruited through the Union Public Service Commission.
These scientists possess a Master’s Degree in the relevant disciplines and
3 years’ experience to entitle them to be recruited. It has been indicated
in a chart filed along with the writ petition that the total posts in this
category are 243 including post of Drug Controller of India. The promo-
tional posts availsble are tilled up by direct recruitment and open compe-
tition and there is no promotional channel provided. Similar scicntists in
other ministries, such as Ministry of Science and Technology, Ministry of
Defence, Ministry of Environment and Ministry of Oceanography are
recruited in terms of rules made under the proviso to Article 309 of the
Constitution and for their Group ‘A’ scientific and technical officers,
promotional avenues are availuble. The petition further alleges that on
their representations {rom time to time, mcetings have been held but
decisions taken in such mectings have not been given cifect to and,
therefore, all the representations have gone unhecded. Particular
reference has been made to the minutes of a meeting held on May 15,
1989, where Shri Basudeven, Joint Secretary in the Ministry ol Health
and Family Wellare presided: several officers from differcnt wings of the
Ministry attended and representatives of the petitioner’s Council
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patticipated. It has been alleged that though several demands were
pressed by the representatives of the Council, only a few were consider-
ed and yct there was no {ollow-up action for their implementation.

2. Notice -was issued to the Union of India in the Ministrics of
Health, Human Resources, Science and Technology and Bio-Technology
and the notice indicated that the matter would be taken up for final dis-
posal. Though no return has been filed 1o the rule nisi. counscl appcarcd
for the respondents and upon appropriatc instructions, participated in
the hearing of the maiter.

3. Anncxure P-1 indicates the institutions located in different parts
of the country where the posts of A’ Group scientists, who arc members
of the Council. work. Their total number is 243 and this is not disputced.
The petitioner has placed on record the rules framed in excrcise of
powers under proviso to Article 309 of the Constitution in the Ministry
of Science and Technology, covering Group ‘A’ scicntists. Rulc 13 there-
of provides avenues for promotion. This also is not disputed. Annexure
P-3 is a tabular statement prepared by the petitioner, showing the dis-
parities in the service conditions between the Bio-Mcdical scientists and
other similar scicntists and the discrimination that Group ‘A’
specialists/scientists under the cstablishment of Director General of
Hcalth Scrvices suffer. The pay scale for different categorics of Group
‘A’ scientists in the non-medical posts and of doctors in the medical posts

have been separately shown. It has been pointed out therein that while -

there is a difference in the pay scale in the establishment of Director
General of Health Scrvices, there is no disparity in respect of similar
posts in the Indian Council of Medical Rescarch (ICMR) or in thc All
India Institute of Mcdical Sciences, Delhi or the Post-Graduate Institute
8t Chandigarh. It has been further pointed out in the said chart that
various kinds of allowances are admissible to the doctors in the medical

wing, such as book allowance, higher degree allowance, risk allowance -,

and conveyance allowance in the establishment of Dircctor General of
Health Scrvices while the non-medical catcgory manncd by the ‘A’ .
Group scicntists is denied all these allowances. It has also been alleged

that whilc the medical category doctors get non-practising allowance-the
benefit of such allowance is not extended to the non-medical category.

Such discrimination, according 10 the petitioner, is not noticed in the

ICMR or in the two Institutes at Delhi and Chandigarh respectively.
4. Thc Fourth Pay Commission in Chapter 29, paragraph 29.8
recommended:
“The question of granting incentive to officers and staff who

acquirc higher qualification has also engaged our atterition. Rail-
ways havc suggested a scheme for giving such incentives in the con-

0.Z HUSSAIN v. UNION OF INDIA 691

text of the nced for updating the skills of the employecs for the
more efficient discharge of their duties in thesc days when
modernisation and adoption of advanced technology is being
undertaken in different fields of railway working. Suggestions have
also been made for grant of post-graduate allowance (o veterinary
surgeons and special allowances to EDP personnel. Some such
schemes are in existence in the defence services. We suggest that
some incentive should be given 1o employees who acquire qualifica-
tions which arc useful for their work and contribute 10 their
cfficiency.”
5. On Dccember 15, 1986 the Office Memorandum in the Ministry
of Personnel, Public Gricvances and Pension indicated that this recom-
mendation of the Pay Commission has been accepted by the government.

. 6. Undoubtedly, in regard to the three other allowances, namcly,
book allowance, risk allowance and conveyance allowance, there is no
scope for discrimination between Group ‘A’ scientists in non-medical and
medical wirigs. In fact, at the hearing of the writ petition, respondent’s
counsel found it difficult to support the prevailing position. We are of
the opinion that these four kinds of allowances, which are admissible to
the medical doctors, are also admissible to the Group ‘A’ scientists under
the non-medica! category employed in the establishment of Director
General of Health Services. The claim for non-practising allowance
stands on a somcwhat different footing and we do not think on the
present state of the record of this proceeding, we can come to a definite
conclusion that the Group ‘A’ scicatists in the non-medical category
would be also entitled to such allowance. We, however, Icave the ques-
tion opcn and government at their level in the appropriate Ministry
would cxaminc tenability of this claim as and when raised. It has been
canvassed by petitioner's counscl at the hearing that there is no justifica-
tion for the disparity in the scale of pay between the two categories of
officers. Government counsel has taken the stand that the qualifications

of officers in the two wings are diffcrent and the difference in the pay.

scalcs has always existed. It is difficult for us on the material available to
take any final view of the matter but the respondent should examine
tenability of the claim to equal scales of pay:

/1. This Court, has on morc than one occasion, pointed out that
provision for promotion increases efficicncy of the public service while
stagnation reduces efficiency and makes the service ineffective. Promo-
tion is thus a normal incidence of service. There too is no justification
why while similarly ‘placed officers in other ministrics would have the
benefit of promotion, the non-medical ‘A’ Group scientists in the estab-
lishment of Director General of Health Services would be deprived of
such advantage. In a welfare Statc, it is necessary that there should be an
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cfficicnt public service and, theretore, it'should have been the obligation

of the Ministry of Health to atiend 1o the representations of the Council
.. and its membcers and provide promotional avenue for this catcgory of
¢« officers. It is, thercfore, nccessary that on the model of rules framed by
% \m LHE Ministry of Science and Technology with such alterations as may be
rpiremm- . DECESSATY, appropriate ruics should be framed within four months from
now providing ‘promotional avenue for the ‘A’ category scicntists in the
non-medical wing of the Dircctorate.

8. This writ petition is allowed and the following dircctions arc

o issucd: )

¢ (1) Within four months from today, thc Ministry of Health and

: Family Welfare of the Union of India shall frame a sct of
appropriate rules, inter alia, providing suitable promotional
avenue for the ‘A’ Group scientists in the non-medical wing of
the establishment of Director General of Health Services;

(2) These ‘A’ Group scicntists shall be cntitled to book allowance,
higher degree allowance, risk allowance and conveyance
allowance at the same ratc as is admissible to doctors in the
medical wing in the Dircctorate w.e.f. April 1, 1989;

(3) Government shall examine the tenability of the claim of cqua!
pay scales for this category of officers within four months from
today. 3

9. There shall be no dircctions for costs.
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. 1990 (Supp) Supreme Court Cases 692

‘ (BEFORE RANGANATH MISRA AND P.B. SAWANT AND K. RAMASWAMY. JJ.)
ANAMICA MISHRA AND OTHERS .. Appcllanis;
Versus

U.P. PUBLIC SERVICE COMMISSION, ALLAHABAD
AND OTHERS .. Respondents.

Civil Appeals Nos. 4582-4585 of 1989°, dccided on November 9, 1989

Service Law — Appointment — Fxamination — Recruitment examination
— Cancellation of, for error ut the stage of calling candidates for interview —
Justifiability — Weritten test und interview — Some candidates with better per-
formance;‘in written examinution omitted from being called for interview while
others with inferior performance not only called but selected as a result of
improper feeding in the computer — In such circumstances cancellation of the
entire examination, held, unjustified — Cancellation of the recruitment and
holding fresh interviews on the busis of the sume written examination would
have sufliced - (Paras 4 & 5)

Appcals allowed H-MM6T4SLA

e

»
.

£

t  From the Judgmcm and Order died July 29, 1988 of the /\llahahad High Courtan
C.M.W.P. Nos. I|931& 16493 0f 1957, 15731 of 1987 and 12373 of 1987
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SEARTET S IR EIRY Inthe matterof: ~ \
Ceaural acmuisiaiive Tobuuad | 0.A. n0.90/07 N
Sri Subimal Roy

g Goeanm ' ...Applicant
- -Vs-
Union of India and ors
...Respondents
-AND-

qargred warEmia
GUWL’}Q‘. Bench J

In the matter of:
Written statement on behalf of
all the respondents.

(WRITTEN STATEMENT (/)N BEHALF OF ALL THE RESPONDENTS)

I, Sri Prabhakar Mittal son of ey DN M presently working
as Executive Engineer (SG) Garrison Engineer, Silchar Division, Military

Engineering Service do hereby state as follows :-

1.  That I am the Executive Engineer (SG) Garrison Engineer, Silchar
Division, Military Engineering Service. The copies of the aforesaid
application have been served upon all the respondents. I have gone through
the same being the Executive Engineer; I have understood the contents
thereof. I have been authorized to file this written statement on behalf of all

the respondents.

2. That I do not admit any of the averments except which are slz);eciﬁcally

admitted herei_naﬁer and the same are deemed as denied.

3. That the applicant Sri Subimal Roy is presently working/as Junior
Engineer (Civil) in the office of the humble answering respo ent. He was

initially appointed as ‘Sub-Overseer’ in the department on 27.05. 1969 and

-thereafter he was promoted as Superintendent B/R Grade-II which later on

re-designated as Junior-Engineer (Civil) on 15.01.1998.
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4, That in pursuance to the recommendatic;n of the 5™ Central Pay
Commission the Govt. of India issued an office Memo dated 09.08.99
whereby introduced two financial upgradation under the Assured Career
Progression (ACP) scheme of the Central Government Civilian Employees
on completion of 12 and 24 years of services as a ‘Safety net’ to deal with
the problem of genuine stagnation and hardship faced by the employees due

to lack of adequate promotional avenues.

5.  The grant of financial up gradation to Central Government Employees
on completion of 12 and 24 years of service infact is subject to fulfillment of
normal promotional norms ie. benchmark, passing of Departmental
Examination, seniority cum fitness as mentioned in clause 6 of “conditions

for grant of benefits under the ACP scheme”

6.  As per provision of recruitment rule for the appointment of Junior

Engineer the Diploma in Engineer is requisite qualification. However the

" government of India, Ministry of Finance, Department of Expenditure vides

their order no.12/24/2001/C dated 14.08.01 has approved scale of Rs.5000- |
Rs.8000/- with effect from 01.06.96 to Non-Diploma Holders who have -
been promoted as Junior Engineer as one tim¢ajor,/The Revision Scale for

these categories has not yet been announced.

7. The applicant does not have any technical qualification and whereas
the eligibility for appointment to Junior Engineer is degree/diploma in

engineering and passing the departmental examination is mandatory.

8.  In reference of the Department Of Personnel and Training vide Office
Memorandum dated 18.07.01 under 1n0.35034/1/97/Estt (D) a clarification
1n0.53 was made and as per clarification those employees who fulfilled all
promotional norms are eligible to be considered for benefit under ACP

scheme.

L
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9.  The financial upgradation under ACP scheme can hold the eligibility
criteria of normal promotional norms as per the recruitment rules are
fulfilled. But in the instant case the appointment does not fulfill the
eligibility criteria.

10. The appointment of the applicant is made to higher pay scale on
absorption basis and as per clarification under point no.6 of Department of
" Personnel and Training under Office Memorandum no.35034/1/97/Estt (D)
dated 10.02.2000 such appointment shall be treated as direct recruitment and
past service/ promotion shall not be counted for benefit under ACP scheme.
The app&rw«’(% did not fulfilled the conditions incorporated in the Office
Memorandum dated 09.08.99 and as such the app«XiLW is not entitled to
get the benefit of 2" ACP under the scheme.

11. Reply to the facts of the case:

11.1. That with regards to the statements made in paragraphs 4.1 and
4.2 of the application the humble answering respondent has nothing to make

comment on it as they are being matters of records of the case.

11.2. That with regards to the statement made in paragraph 4.3 of the
application the humble answering respondent has nothing to make comment
on it as these are the policy matter of the Government. The Office
Memorandum dated 09.08.99 is related to the Assured Career Progression
Scheme for the financial upgradation of the Central Government Employees.

However the ACP scheme has some conditions for grant of benefits.

11.3. That with regards to the statements made in paragraph 4.4 of
the application the humble answering respondent begs to state that the
applicant joined as ‘Sub-Overseer’ and his educational qualification was
matriculate. He was promoted to Superintendent B/R-II as per recruitment
rule of SRO-229 of 10.11.1983. For the next promotion to B/R-I in the pay

@
s «
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scale of Rs.5500-9000/-, the requisite qualifi 'eﬁs*f)i’ﬁlmi
Engineering and passing the procedure examination of Superintendent B/R-
I. The said SRO-229 of 10.11.93 has been superceded by SRO-78 of
30.04.2001. As per SRO-78 the post of Superintendent B/R-II and B/R-I are
merged into one post and re-designated as Junior-Engineer (Civil) in the pay
scale of Rs.5000-8000/-. As per the said SRO for further promotion of
Assistant Engineer (Civil) in the pay scale of Rs.6500-Rs.10,500/-, the
requisite qualification is ‘Diploma in Civil Engineering’. At present there is

no promotional hierarchy of Junior Engiheer (Civil) in the pay scale of

. Rs.5500-9000/-

- 11.4. That with regards to the statements made in paragraphs 4.5 and
4.6 of the application the humble answering resiaondent begs to state that the
grant of financial up gradation was introduced vide Government of India,
Ministry of Defence, letter no.PC90237/4603/EIC (Legal) 1993/D (works)
dated 25.04.96 to erstwhile Superintendent B/R, E/M, SA- Grade-II/I now
designated as Junior Engineer after completion of 5/15 years of service in
the pay scale of Rs.5000-8000/- and Rs.5500-9000/- respectively. Thereafter
the Government of India, Ministry of Personnel, Public Grievance and
Pension issued an O.M. dated 09.08.99 under n0.35034/1/97-Estt(D) making
the financial upgradtion after completion of 12/24 years instead of 5/15
years. Hence the earlier scheme of granting financial upgradation introduced
on 25.04.96 has been cased from operating with effect from 09.08.99.

Whatever may be for entitlement of benefit under ACP scheme one
must fulfill the requisite promotional norms. In the instant case the applicant
did not fulfill the requisite qualification i.e. the Diploma in Civil
Engineering. Further he even has.not passed the departmental examination.
Hence the applicant is not in any way entitled for higher upgradation as per
the scheme of 25.04.96 or 09.08.99. |

11.5.  That with regards to the statements made in paragraph 4.7 of
the application the humble answering respondent begs to state that the

“Z
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benefit under the ACP scheme dated 09.08.99 one*must-filfill the conditions
incorporated in the said scheme i.e. Office Memorandum dated 09.08.99.
Only those employees who fulfill all promotional norms for financial
‘upgradation for e.g. benchmark, departmental examination, and seniority
cum fitness are eligible to be considered for benefit under ACP scheme.
Further it was clarified by the Government by clarification no.53 in
reference to Department of Personnel and Training no.35034/1/97/Estt (D)
IV dated 18.07.01, as per clarification only those employees 'who fulfill all

promotional norms are eligible for being entitled to get the benefit under

" ACP scheme.

11.6. - That with regards to the statements made in paragraph 4.8 of
the application the humble answering respondent begs to state that
consequent to the judgment of Central Administrative Tribunal, Bangalore
in reference to the Junior Engineer recruited at lower post i.e. Sub-Overseer,

Charge Mechanic , Charge Electricians who had completed 5 years of

regular service as on 01.01.86 or after but before 09.08.99, case for 1 time

special permission was desired to be taken up with government by Army
Headquarter vide letter no.B/75011/RR/JE(Civil) CSCC dated 12.06.02. So

far the applicant is concerned he was promoted to Superintendent B/R Grade

" IIin 1998 and as such his case was not covered under one time benefit under

the ACP scheme.

11.7. That the humble answering respondenté deny the statements
made in paragraph 4.9 of the application .It is stated that the applicant is not
eligible or qualified for being entitled to get under the judgment of Central
Administrative Tribunal, Bangalore or ACP scheme and in reference to his
representation dated 16.02.04 the same was communicated vide letter
no.13/84/ACP/JE/ 148/E|ngineers/EID dated 24.07.04.

11.8. . That with regards to the statements made in paragraph 4.10 of

the application the humble answering respondent has nothing to make

T
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comment on it as these are the requirements an p;ov;s:éﬂs-of-gmﬂem f
ACP scheme.

. 11.9. That with regards to the statements made in paragraph 4.11 of
the application the humble answering respondent begs to state that the Office
Memorandum in respect of the subject matter of Assured Career Progression
scheme for the Central Government Civilian Employees issﬁed
incorporating some conditions for grant of the benefits under the scheme and
as per the condition the norms for promotions are to be fulfilled for granﬁng
financial upgradation. In the instant case for further promotion to the higher
grade requisite qualification is Diploma in Civil Engineering and pass the

Departmental Examination. But here the applicant did not possess the

———

Diploma in Civil Engineering nor passed in the Departmental Examination.

T ——

‘Hence it is crystal clear that the applicant failed to satisfy the conditions

incorporated in the scheme and as such he is not entitled to get the benefit as
i — - = T

p;r the scheme.

R
11.10. That with regards to the statements made in paragraph 4.12 of
- the application the humble answering respondent has nothing to make

comment on it as they are being the matters of records of the case.

11.11. That with regards to the statements made in paragraph 4.13 of
the application the humble answering respondent begs to state that the
department complied with the Hon’ble Tribunal’s order dated 06.10.2005
and accordingly passed a speaking order dated 26.04.06 by assigning the

reason as to why his case was not considered for financial upgradation.

11.12. That with regards to the statements made in paragraph 4.14 of
the application the humble answering respondent has nothing to make
comment on it as they being are the requirements of the ACP scheme. He
however does not agree with the statements which are contrary to the

records.

7
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11.13. That the humble answering respondent denies the correctness of
the statements made in paragraph 4.15 of the application. He further
categorically stated that the applicant is not eligible and qualified for being

entitled to get the benefit under the ACP scheme as he did not fulfill the

T —

é;r—i'\teria of the recruitment rules as well as the conditions incorporated in the

C e e

ACP scheme.

—————
————

11.14. That with regards to the statements made in paragraphs 4.16 to
4.21 of the application the humble answering respondent begs to state that
the government time to time introduced the Office Memorandum relating to
Assured Career Progression scheme to deal with the problem of genuine
stagnation and hardship faced by the employees due to lack of adequate
promotional avenues. Thus, thereby, it is meant that the financial
upgradation takes the place of promotion. So, far the promotion in
department is concerned than definitely one must have to fulfill the

~ promotional norms and which is specifically cited in the ACP scheme. If one

is not eligible for being promoted to the higherTmst then definitely he is also

Et eligible for being entitled to get the financial upgradation. The applicant

in the present application tried to establish his case by ignoring all

promotional norms which is infact is a mandatory provision to get the

benefit under the ACP scheme.

11.15. That with regards to the statements made in paragraphs 4.22 of
the application the humble answering respondent begs to state that in the
present application the applicant tried to differentiate the meaning of the
promotion only to get any how the relief as prayed for by the misinterpreting
the aim and object of the ACP scheme. It is stated that Central Government

Civilian Employee who infact fulfilled the requirements as well as

—

conditions incorporated in the scheme are eligible to get the benefit under

e

the ACP scheme. The main aims and objective of the ACP scheme is to

grant benefit to the eligible Central Government Employee who are infact

-

-

bl e
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qualified and eligible for being promoted to the higher post but due to lack
of adequate promotional avenues they are not getting the deserved
promotion. The scheme formulated the conditions and one of the conditions
is the fulfillment of the normal promotional norms. One who does not have
' the requisite norms as per ACP scheme is not entitled to get the benefit of
- financial upgradation.
It is further stated that in the present case the promotion for higher

grade the passing of Diploma Engineering is mandatory. Further passing of (

the Departmental Examination is also necessary. However in the instant case
—_—

the applicant does neither have the requisite qualification nor passed the U

departmental examination. -

——

11.16. That with regards to the submissions made in paragraphs 4.23
and 4.24 of the application the humble answering respondent begs to submit
that to get the financial upgradation one must has to fulfill the promotional
norms. The present applicant infact is not qualiﬁed and eligible for being
promoted to the higher post. Consequently he is not eligible to get the 2™

financial upgradation.

12. Reply to the grounds of the case:
12.1. Inresponse to the ground 5.1 the humble answering respondent
has nothing to make comments as the averments made therein relates to the

requirements of the ACP scheme.

12.2. In response to the grounds 5.2 of the application the humble

answering respondent begs to submit that the applicant promoted from Sub-

Overseer to Junior Engineer (Civil) on 15.01.98 without having any
twmet is made to higher pay scale on

absorption basis. And as per point 6 of the Department of Personnel and '
Training O.M. no. 35034/1/97-Estt (D) vol. IV dated 10.02.2000; such

appointment shall not be count for benefit under ACP. Hence granting of 2"

ACP from 22" May 1993 is not applicable to the applicant. |

7
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12.2. In response to the grounds 5.3 and 5.4 of the application the
humble answering respondent begs to submit that the conditions laid down
in annexure 1 of the Office Memorandum dated 09.08.99 is simultaneously
and concurrently applicable to all individuals. The ACP scheme provides to
'~ financial upgradation on completion of 12/24 years of regular service
respectively. However the grant of financial upgradation under the ACP
scheme shall be subject to the conditions mentioned in Annexure 1 of the
O.M. dated 09.08.99.

Hence one has to fulfill or satisfy the conditions incorporated in the

said scheme.

12.3. In response to the grounds 5.5 of the application the humble

answering respondent has nothing to make comment on it.

12.4. In response to the grounds 5.6, 5.7 and 5.8 of the application
the humble answering respondent begs to submit that the promotion is a
condition of service but such promotion can be granted only when all

promotional norms as per recruitment rules are fulfilled.

12.5. In response to the grounds 5.9 of the application the humble
answering respondent begs to submit that the Office Memorandums are the
guidelines/ circulars issued by the Government time to time and these are
administrative orders. It is very interesting to know that the applicant on one
- hand sought for financial upgradation under the scheme of ACP and on the
other hand sought for setting aside the conditions incorporated in the ACP
scheme which infact is the part and parcel of the Office Memorandum of the
ACP scheme.

12.6. In response to the grounds 5.10 of the application the humble
answering respondent begs to submit that so far the case of the applicant is

concerned the passing of the departmental examinations is a criterion for

being promoted to a higher post.
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In response to the grounds 5.11 and 5.12 of the application the

12.7.
humble answering respondent begs to submit that as he did not fulfill the

promotional norms having no requisite qualifications his case was not

considered.

12.8. The answering respondent begs to submit that the instant writ

petition has no merit at all and is liable to be dismissed.
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VERIFICATION.
I Sri Prabhakar Mittal, son of SAL.TuuNu..Mibed .
presently working as Executive Engineer (SG) Garrison Engineer, Silchar
Division, Military Engineering Service do hereby verify that the statements
made in paragraphs: )Z»H;S,iz;‘?i’;@i%!‘! iz fll S are true to my knowledge ;
those made in paragraphs %5410,V E4 UL,1010, 1111, are being matters of
records of the case derived therefrom which I believe to be true and the rest
are my humble submission before this Hon’ble Tribunal.
I have not suppressed any materials thereof.
And I sign this verification on .Z7..5%/_ day of . %.‘.‘PT:.QOO?.
-7

e -
DEPONENT.

v

( PRABHAKAR MITTAL, IDJE )
Executive Engineer (SG)
Gasrison Bngineor, Sfichar.
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Additional Rejoinder in O. A. No. 90 /2007

Shri Subimal Roy

-Versus ~

Union of India & Others

INDEX

SL. No.

Annexure

~ Particulars

01.

Additional rejoinder

02.

Verification

Copy of the Hon'ble Apex Court’s judgment |
dated 11.12.1987 in Civil Appeal No. 2439 of | 7~ 3

1982.

Copy of the judgment passed by the Hon'ble
Andhra Pradesh High Court on 05.06.2007 in| 9~ (0

WP No. 24603 of 2007.

Date: |§.09.02

Filed by
A

Advoc_éte
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IN THE CENTRAL ADMINISTRATIVE TRIBUNAL
GUWAHATI BENCH: GUWAHATI

In the matter of: -

0O.A. No. 90/ 2007

Shri Subimal Roy.
: . «es Applicant.

-Versus-
Union of India and Others.
| ... Respondents.

-And-
In the matter of;: -
Additional rejoinder filed by the
applicant against the written statement
submitted by the respondents.

The above named applicant most respectfully begs to state as under: -

That in paragraph 11.4 of the written statement, it has been stated by the
respondents Union of India that the applicant was a matriculate and
recruited as Sub-overseer and promoted as J.E (Civil) in the pay scale of Rs.
5000-8000/-, which is a highest scale can be tenable by a matriculate
candidate. | o

It is pertinent to mention here that in the written statement in O.A
No. 241/2004 (Shri M.L.A Goswami ~Vs- U.O.I & Ors.) of the similarly

situamt, it has been stated in para 1 (C) and (d) of the written

statement by the same respondents as follows;-

“(C) As per earlier Recruitment Rules of Supdt B/R Gde-II (Re-
designated as JE (civil) published in SRO-299 dated 10 Nov 1983 as

adreele

en 15.07.08

AL
u-Rula,

amended vide SRO-161 dated 12 may 1988 (Annexure R-III).

vacancy of Supdt B/R Gde-II was filled up by promotion from
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service in the grade. MES/228556 Shri Mohan Lai Goswami, J.E
(CIVIL) was appointed as Sub-overseer on 13 Mar 1968 and

promoted to Supdt B/R Gde-II (Re-designated as JE (civil) vide this

HQ letter No. 131841/4/473/Engrs/E1D dated 24 Sep 1994

(Annexure-I of OA) as per above Ruies, which is counted as first

financial up gradation to the applicant. It is aiso intimated that

there is no provision for promotion from Sub-overseer to JE (Civ)

in the revised recruitment Ruies of JE (Civil) pubiished vide SRO-

78 dated 30 Apr 2001 (Annexure-R-IV).

{(d)  On compietion of w service the applicant was due
for second financial up gradation under ACP scheme in the grade
of Supdt B/R Gde-I which was next higher grade to Supdt B/R
Gde-II as per eariier Recruitment Rules. Since passing of MES
procedure examination was mandatory fqr further promotion to
the post of Supdt B/R Gde-I, the second ACP to the appiicént
would be due only on passing of the requisite examination and
completion of 24 years of service or 99 Aug 1999 which ever is
Iater. This has also been clarified by E-in-C’s Branch, AHQ letter
applicant has not yet passed the requisite examination hence got
- eligible for second financial up gradation under ACP scheme.
Moreover the post of Supdt B/R Gde-I has now been abolished
consequent on re-designated of Gde-II & Gde-I as JE under

revised Recruitment Rules.”

It is quite clear from the above categorical statement of Union of
India that as per amended recruitment rule of 1983 dated 12.05.1988, 10% of
vacancy of Superintendent B/R Grade-II was filled up by promotion from
direct entry matriculate Sub-overseer having 15 years of regular service in
the grade, accordingly applicant who was matriculate and appointed as
Sub-overseer on 13.03.1968 was promoted to the post of B/R, Grade-II vide
letter dtd. 24.09.1994 after a lapse of about 27 years and thisvwas the first-

promotion granted to the applicant. It is relevant to mention here that the

et O



post of B/R, Grade-1I against which the applicant was ¥
quota without having any diploma in Civil/ Electric
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said B/R, Grade-Il was subsequently redesignated as J.E, Civil, but
applicant although were redesignated as J.E, but he has been promoted to
the said category without having any diploma in engineering'as required
under' the statutory recruitment rule now in force. As such question of
passing of procedure examination or poséessing the diploma as one of the
statutory quéﬂiﬁcation is required under the existing RR do'es‘ not arise in

the instant case of the applicant. Sine he was promoted in the cadre of

~ Superintendent BR, Grade-TI from the cadre of Sub-overseer under 10%
'quota by way of relaxing the statutory recruitment qualification. Therefore
_once the statutory qualification has been relaxed in the case of the applicant -

while promoting him from the post of Sub-overseer o the cadre of
Superintendent, BR, Grade-II, which was subsequently re-designated as J.E,
as such respondents are barred bv law.] of estoﬁpei to insist that.the
applicant is required to fulfili the statutory recruitment quah‘ﬁcatibn and
also reqﬁire the passed them procedural examination for the purpose of

benefit of 204 ACP. Rather applicant is entitled to relaxation in the matter of

. educational qualification and passing of departmental examination.

‘That it is stated that once the applicant who entered into service with the

basic qualification of matriculation in the cadre of Sub-overseer without

- having any diploma in civil engineering or any other branch in engineering

course, but promoted to the cadre of 'Superintendent, B/R, Grade-1il under - -

10% quota without having any dipioma in civil engineering rather it can be
said that the respondents U.O.I made specific. provision for granting
promotion to- the cadre of Superintendent, B/R, Grade-Il without any

recruitment of diploma in civil engineering. But subsequently at the

instance of the respondents U.O.L the post of Superintendent, B/R, Grade-
1 and B/R Grade-I have been redesignated as JE, Civil and accordingly the

applicant also redesignated as JE, Civil without having any diploma in civil

Aenginee‘ring. As per new RR ie. récruitment rule, 2001 holding the field,

di'pio‘ma in civil engineering and recruitment of passing of the procedure

examination are necessary for further promotion to the cadre of Asstt.

é‘eb{"ﬁ\ oL
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~ for grantmg ACP benetlts to the empioyees of MES wori(mg in- the cadre of

JE, C1v1L

it is ‘pertment to mention here that since the apphcant who is

' holdmg the post of JE, Civil without any diploma in civil engmeermg ancl

‘promoted under the erstwhile recruitment ruie and promoted to the cadre

of Sﬁpeﬁnt’endent Grade-II under the erstwhile RR in relaxed standard

under 10% quota, As such the respondents at this stage cannot 1n51st for .
. grant of benent of 20d ACP for acqumn,q the statutory quahnca’aon
presmbecl in the new recruitment rule. Moreover, recnutment rule which

- is now holding the fieid which prescribed recruitment qualification for

diploma to the cadre of Assit. Engineer cannot be imposed at this stage to

" the section of re-designated JE without having diploma in civil engineering -

and at the sa'me time applicant cannot be made to suffer by not extending

the beneﬁt ot 2nd ACP on account of non ‘possession of recruitment of '

: quauﬁcatlon for promotion to the cadre of Asstt. Engmeer Itisa known‘

fact to the administration that the erstwhﬂe matnculate buboverseer have

been promoted to the cadre of Superintendent B/ R,_ (:rade-H without -

requirement of diploma in civil engineering. Therefore it can be rightly be-'

said that the applicant although re-designated as JE (Civil) but they faliina

separate category of JE, Civil without having any statutory recruitment

* qualification. Therefore, authorities are not .entitled’ to insist upon the

applicant that they should posses diploma in civil engineering and to
qualify in the procedure examination for the purpose of granting benefit of

224 ACP.

" That it is stated that once an employee promoted in a particular cadre
under relaxed standard . without 'having any particular statutory
‘ quah.ﬁcanon, such quahﬁcauon cannot be m81sted by the respondents at a-

subsequent stage for rurther promouon for grant of any benefit and ACP

~ schieme. It is relevant to mention here that the procedure- examination 4n -
fact meant for diploma holder Junior Enginee;t Therefore denial of benefit
. of 21“i A(.P to the applicant on the alleged g:round of non-rulﬁlhng the

: ehgl'blhty condition such as non passmg of procedural exammatlon and

éh‘m@ 28 "



non possession of diploma in civil engineering cannot He grouw de a1
of 204 ACP. The very object of granting of benefit of ACY o %ﬁnoﬁﬂh
the employees in a particular cadre. In this connection the apphcant relies
upon the decision of the Hon'ble Apex Court in the case of Raghunath
Prasad Singh -Vs- Secretary, Home (Police) Department, Govt. of Bihar
reported in 1988 (Supp) SCC, Page-519. 1t is aiso relevant to mention here
that the benefit of ACP under O.M ditd. 09.08.1999 has been extended by the
Govt. of India in lieu of promotion. After a lapse of 12 yéars and 24 years
provided, the employees concern did not avail any benefit of promotion in
the meanwhile. In the instant case applicant is a matriculate and with the
said quaiification the applicant have been selected for appointment in the
year 1968 in the cadre of Sub-overseer. Thereafter he was promoted only
once during his entire service carrier in the cadre of Superintendent, B/R,
Grade-1I that too under 10% quota as such applicant cannot be denied the
benefit of 2nd ACP only alleged ground of non fuifillment of recruitment
qualification and aiso on the alleged ground of non passing of procedural |
examination The applicant further relies the judgment of the Division
Bench of Andhra Pradesh High Court in the case of 5. Chittaranjan Das and
others -Vs- Secretary, A.P. Residential Educational Institutions Society,
Hyderabad and others, reported in (2007) 6 SLR 434.

(Copv of the Hon"ble Apex Court's jud,qment dated 11.12. ‘1987 .
the Hon’ble Andhra Pradesh High Court on Ob.Ob.ZUO'/ in WP
No. 24603 of 2007 are enciosed herewith as Annexure- A and -

B respectively).

4, That in the facts and circumstances stated above, the applicant most
ht_mibly submits that he is entitled to the relief prayed for, and the O.A

deserves to be allowed with costs.

b\
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v VERIFICATION

I, Shri Subimal Roy, S5/0 Late Satyabrata Roy, aged about 60 years, Junior
Engineer (Civil), (retired), Garrison Engineer, Siichar Division, MES, P.O -
Arunachal, Dist- Cachar, Assam, do hereby’ verify that the statements made
in Paragi'aph i to 4 of the additional rgjoixider are true to my knowledgé

and I have not suppressed any material fact.

e gk e
And 1 sign this verification on the 3" day of September 2008.
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1983 (Supp)‘ Supxcme ourt C.xses 518-: - '
IA}- A“ND K N SINGH 71 ) .
OZTHERS

i

RECIO\'AL PROVIDE\‘T FUND CO\/IMISSIONER
AND OTHERS ..

Writ Petmons Nos 8000- O' of 1987 thh Wnt Petmons
Nos. 6976 of 1982, 2834, 5852, 5233-55, etc. -
of 1983 and 12791-94, 12642:54 and 1603
~ of 1984, decided on January 29, 1988

,.\bu-m L.m — Employeés’ 'P-rovident Funds man'd "\/Iisceli:meou

viz. D. A V. (,ollcae

Writ pelitions dismissed

PI‘OVISIOIIS Act,”
aophcauen to the educatlonal i
cases. Wc, theretoxe, dxsmxss all.

: SECRE]ARY HO‘v POI lCE) DEPARTMEN N oS
: GOV]:RNMFNT OF. BIHAR AND OTHERS. = § .. z{e>pnn(‘.mls

ClVll Appcal \Io 7/‘39 of 1987)‘ decided on Dcct:mbex 11, 1987

#73 Service Law—~ Appomtment — Signal  (Wireless). Wno sep.zratcd from
the ‘combined. police force in State of Bihar w.o.f. Miy 6, 19/0 — Held, recruit
Zof 1972-73 in the separated.wireiess organisation-not cntitled to avail the bencit

f*{'“-n;aof option to go to the general police cadre conferred by GOs dated May 9, 1970

-and January 1;. 1974 — However, State Government directed to provide at lesist
WO, promotlonal opportunitics to oﬁicers of the: w:reless organisation

R- M_,/87(>5,/SLA

'ppcal dlsmlssed

dvocates wlxo apperzred in rlns case

. B.:Krishna Prasad, Advocates, with him), for the Appeliant ;
D. Goburdlmn, Advocate for the ‘Rcspondents.

1gna1 (erclc>s) ou.nch
dmlttcdl), the appcllarti

‘*eycxsonnci (-3 opt fo
atter oﬂpromot on. ‘dlong

G. L. Sanghi, Seniof - Advocate (M/s K. R A’agam_/u R . Hegde and. -




SUPREME COURT CASES

1988 Supp SCC

, 2. All the exisiing permancpt and lemporary posts of the police
and parcel of the above

wireless organisation mil be deemed to be a parf a
cadre.
© 3. The existing staff of the poiice wireless organisation will have
the option cither to remdin within the abovementioned cadre or 1o opt:
- for the general polxcu cadre. The option will have to be exercised withi.
. three months from the date of issue of the order. :
Gn January 1, 1974, further instructions were issued to Lhc: Inspector General

of Police to the follomrw effect :

gl
|
-

‘ Sub : C.W.J.C. No. 21/68—Sh. Ramdey Singh v. State of Bihar and
Others.—fcr the 1mulemenml|on of the orders of the Paina
] High Couri :
Sir, _ : L
With reference to the G.O. leuer No. 3247 dated July 27, 1974 of

Shii T. P. Sinha, Assistant Inspector General of -Police (Lommumcatmn)
on the subject. abovementioned, 1 have been directed to say that the State”
Government has taken the decision that- fresh option be taken from the i
existing staff of Police Wircless Organisation 'in ‘connection with their.x
adjustiment in the general pohcc cadre. The opuon can be faken within
two months of the issue of the orders. .

The appellant claimed that he was cntitled- to exercise .option and since option
was not asked from him, he may be reverted to the general cadre. When that
was not done, he applied to-the High Court for direction. The High Court
found that the benefit of ontion was coniined to recruits prior to May 6, 1970,
and since the appeilant had been recruited long afier that date, he was nol,
entitled to the excreise of benefit of option.  The writ application was ‘uccor(’!_-
ingly dismissed and thut-decision is the subject matter of the appeal. ’

3. W have read the judgment of the Hwn (.ounL with reference lo theg
documents. placed and heard {earned counsel . for pas ‘tics. Thcr<, is no doub
‘hat the Hlah Court was r:nhl in Fmdmg Jaam\l 1he

His :\m:é::xl is, thereforyy:

acdlsn‘r d . oo Co T o :

e
S 4. Before we part with the uppeal. we would like to take nolice of an
“aspect. I course of hearing of the appeal, to a query madc’ by us. jea LB g

counse! for the appeliant iadicated the reason as to why the appellant
anxious to swilch over to the general - cadre.  He relied upon two ord T
communications which are o part of xhu record where it has. boen u*d:ca*c
that thore 18 a0 pxomouon.zl oppartunity available in the wireless organisation
ortunities should be available in every wing g

e

© Reasonable promotional or
That generites ciiciency i service and fosters the appropinat
absence of pro
i bound 1w df;.’cnc:':xic :md slu;.n'niu".' }’;”

attitude 1o grow for achicving excellence m service. In the

motional (‘\'O\pkvnx e senvie

]
{ public service.
!
{
i

'

roparby. Ao would,

Do Serse P thoerefore. <

STATE OF T.N 1. K.V. SESHADIRI Lo 3210
to pmvrdc at least two p]omotlondl opportunities 1o the oﬂicu‘
Police-ia. the wircless organisation within six moaths from lodd)’ oy dv)pmpuau,
dmcndmuus of Rules. In case the State of Bikar fails 16 comply with' this
direction, it should. \"'lhin twe months thereaiter. give a fresh oppertunity io
personnel in the police wireless organisation
the general cadre and that bf‘nvﬁ! ahoula be extended to everyone in the wire-
less organisation. 11 : . .

I

5. The appeal is dismissed with the d!ruuxom |nulcaud .\bou
would be no order for costs.

1988 (Supp) Supreme Court Cases 521

(BEFORE RANGANATH x\f'n:;n,\, M. M. DuTT Anp M. H. Kania, JJ.)
STATE OF TAMIL NADU AND OTHERS Appellants ;
» Versus
K. V. SESHADIRI AND OTHERS Respondents.
Civil Appeal No. 274 of 1988,
decided on January 20, 1988
Service Law —-"Judiciury — Pay — Special pay accortance

with recommendation of Chief Jusiice of Madras High Court, FAs. and
Judgment Writers attached to the High Court judgces directed fo he paid
special pay of Rs 100 per month only in :lddil_i{)n tg pay at par . with
Reporters of Legislative Assembly . ) ’

Appeal disposcd of l{-s\/l/8870/SLz‘\l

ledvaed” Chief Justive of the' I—u th, Court of \'i:zdmc had r%omvnc
.10 the Stare Governiment to put the Personal Assistints and the JlldL’nanl
Writers dttached to the iudges at par with the Reporters in- the
‘Legistative Assembly in_regard o payability the special pay of
‘Rs100 per monsit ia addition 0 pay. While disposing of .the wrhi-l:»'»
])L[il-l.()n, the High Court_nas direcied that the respondents would get
special pay of Rs {00 in ad
been receiving already.

Hior 1o the special pay which they have
rhl\ obviously was not the secommendaticn
‘of the Jearned Chicf Justi: On the basis ol the recommendation
“lhe respondents become nullcr' e Re 100 as by way of special pay
and Mr Shanti Bhushan appearing for Stite has no objection 10 aceept
-that part of the decision relating o monthly pavment of Rs 100
special pay 1o ench of ihe respondents. ”

of tl*c State

to cxercise option to revert o

There

!
i
i
!
i
t
!
{
!




SERVICZS LAW REPORTER 2007(¢6)
ANDHRA PRADESH HIGH COURT ) - -

Beatfore :- L. Narasirnha Reddy, L

WP No. 24603 of 2007
Decidzd on 5.6.2007 .
S. Chitiaranjzan Das and others " Petitionars
Versus o

Secretary, A.P. Residenuial Educzional Institntions Society, Hyderabad and
cthers : .Respondents

“or the Petitioners : Ms. N. Usha Xiran for Mr. W.B. Srinivas, Advocates.

For the Respondent No.1 : hIr. ML Subrabmanyam, Advocate.

Constitution of India, Articies 16 and 226—Promotion--Seniority--
Qualification—Petitioners appointed as Typist--Though petitioners -

not having required qualification buton account of non-availability .-

of qualificd candidates pefitioners promoted as U.D. Clerks—

Respondents No.2 to 1i shown ‘junior to petitioners--However,
pondent No. 1 promoted their juniors to post of Superintendents
in violation of seniority list—Held, relaxation of qualification once -

res

cannot be restricted to a particular stage~Respondent No.1

given
stified in issuing order promuoting respondents No. 2 to 11 as

not ju
Superintendents in preference to petitioner in violation of seniority
list. -/ (Paras 13,14, 17 and 18) .,
Cases referred : / . R
1. Government of Tamil Nagu v. M.N. Raghunathan, 1983 (1) SLR 22 [Para 15}
2. Jagdish Numar v. State of H.P., 2005 (DT (SC) 1123 [Para 16] ' CEe
: JUDGMENT B

L. Narasimha Reddy, J.—Petitioners challenge the proceedings dated
17.10.2005. through which respondents 6 to 11 were promioted as Superintendents
from the category of Senior Assisiants. They also challenge the action of the 1st
respondent in not promoting them to the posts of Superintendents and not treating
them as seniors to respondens 2 10 11 ’
-

2. The 1si respondent is a Society, registered by the Government of Andhra
Pradesh, for the purpose of esizblishing Residential Educational Institutions. It is
funded by the State and Central Governments. The 1st petitioner was appointed as
TypisyLDC on 10.7.1972, and petitioners 2 and 3 were appointed into that ;
category on 12.2.1981 and 29.7.1981, respectively,. All of them were promoted as =

Senior Assisants, on 11.11.1984. The respondents 2 to 11 are juniors to the st ;.

setitioner in the category of TypisULDC and Senior Assistants. Petitioners 2-and 2
3 are seniors to respondents 4 to 8 and 11, inthe said categories. : Y
3. The lst respondent framed Service Rules for its employees in the yesr 1972
Matriculation was prescribed as the qualification for the post of L.D. Clesi of
Typist, in the educational instinniens. For e post of U.D. Cleik, Graduetion
from anv recognized University and pass in a departmental test was maﬁiﬁ-‘,
essential, apart from five years experience in the feeder post. The petitioners and 5
many of thz respondents did rot hold graduation degree qualification. Howevel,y

-

higher posts of Senior Assistanis. In the year 1988, the Society relaxed he:
requirement of holding degree qualification for promotion to the post of uDCs

Initiadly, provisional seniority in the category of UDC was published on

L

]
29.4.1992. W.P. No. 18506 of 1993 and Batch was filed by the petitioners and :
other similarly situated persons. The batch of writ petitions was dispose}’f'_fi’f-‘

! objections raised foi 1

"- | also promoted their juniors to that post.

on account of non- availability of cualified candidates, they were promoted to e 3'

d% BLD. clerks/

2007(5)¢ 1R S
»’»UO ‘ (\))~ IR S. Chirtta; Ei!l_)an D__; V. SGCX'L’[.’_’T}' \’\P) £33

s i

442000 direeti } st : i
-2400, directing the Isi respondent to consider ¢

T “iSiona Tarity s 41

,r\?\.?:c.\.ml senjority lisi. Acting on the same, the (s

oojections and cancelled the provisional seniority iis:

through order deied

respondent considere ;1

exaniine the matier. On the basis of this exercise, another provisional szqi
list, in the category of Senior Assistants, was published on 31.1.2003. The .sar--
was fmahzed through proceedings dated 5.8.2004 after considering 1ge ob‘iecﬁ;)ns‘ ‘Ev
this list, the Ist petitioner was placed above respondents 2 to 1 1, and p;t'ir;orex;' ;
and 2 were as,ﬂgned seniority above respondents 4 to 8 and | 1.’Tn:~: QI}'E‘\"";c;(:‘
the petitioners is that, notwithstanding the seniority assigned to them :ive ir:
respondent has not onlv denied the promotion to the post zf Supexinterx.ge‘n}, ov:
3 The Ist respondent filed a'counter-affidavit, and an addidbnf«ﬁ counter-
afﬁdavlvt. The facts pleaded by the petitioners as regards their dates oi"e‘xppointme:*

-| promotion, preparation of seniority list etc., are not cenied. The princi ol
contention advanced on behalf of the respondents is that the relaxation zivenp‘z;
he Society for the degree qualification i« confined to the post of UDC, and l;'{]ess e
petitioners acquire degree qualification, they are not eligible to be p}omoted to S):
{ :post of Superintendent. It is also stated that in supersession of the 1972 Rules, new .
of Rules were framed. in the year 2004, anc possession of degree f;ualiﬁcarions'e:
;'r{arldatory under these Rules for promotion to the post of Superintendent. - ®

6. . Though respondents 2 to 11 are served with noti ' :
6. not g
Gter appessaner ' ices, they have not chosen to

7. Ms. N. Usha Kiran, leamed Counsel for the petitioners submits that the actio

of the respondents in ignoring the seniority of the petitioners over respondents 2
to 11 is illegal, arbitrary and discriminatory. She contends that the petigoners and
several other employees were promoted to the post of LDC/Typist, though they
did not possess degree qualification, on acrount of exigency of service and 2

;y policy decision was taken in the year 1938 to relax that condition. Leamned

,Cr%unse'! points out that the relaxation granted in favour of the petitioners for the
promotion to the post of UDC, would ensure to their benefit, for subsequent

3 . . 1
G | promotions also.l She .cc_mtends that the .Ist respendent acted in a discriminatory
-¢sh manner in applying different yardsticks to the petitioners, on"the one hand, and

gl_t?_respondents 2 to 11, on the other hand.
§ub .:Sn M. Subrahman.yam,. learned Counsel appearing for the Ist respondent
- ubmiits that the relaxation given to the petitioers and other similarly simated
‘;giis&xlt\::s,sfor the limited purpose of promoticr to the post of UDC. He fﬁaims
vC‘a‘ndric‘i"ai.e e er\(xce Rules 0f 1972 as.we!l as 2(::04 are clear in their purportythar 2
53 e xc;u:‘st aossess_ QQgrec:qual;ﬁcatl_o.n'Ior being promoted,io the ‘post of
el ,Cn ‘e._.t.. :r\ccorsirqg te him, the petitioners can claim right 1o be promoted
el as seniority, only if they possess the dagree qualification.

Po.g(;”;et' 1;!, r?s,pondent framed Service (Recruinnent) Rules in the vear 1972. The
) ks océu)p_lss: L.DCs End Stenographers are m category Il to Class [1l. UD
Caiegow p :) t1”ncclatef,g,ory 3 and lhe_ post of S\;Eenr_uendem ard Accountant are in
“5§~-méimna < ga?s IH. As regards the qﬂual!rnchlon for L.D. clerks, dichotomy
miiﬁﬁohsw}?c ‘or the posts in the office of the Society, and those in the
Forthe o ,:‘lfftl,.c forfpes‘. a degree from a _L_‘n;vemty is made essential whereas
224 atier, Matriculaiion was treated as sufficient. The petitioners are appointed
I dispute s ';10{\}1\.@ dates mentioned %npzc preceding paragraphs. It is not
G € 1hat in the said category, they are seniors to respondents 2 to i1,

2 T k nroeczedinos .
of 1992, thorough proteedings dated 10.10.2002. A commitice was constituted 1o
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436
he U.D. cierks, a2 Bachelor’s Degree from a.Umversn)' is one pf t!}e_,
égéiiﬁcic:iro;s?apan :rom pass in Accounts Test for Subordinate Oﬁi;;;gi and &egg:‘v .
6{herdepamnenta] tests. Peliﬁonegs were pron:noted n l’hC year 3 a;s:d o .
though thev did not hold thesz qualifications. It is stated that tl:us waj r[ehsor 3 ’mn,v
account of dearth of qualified candidates. Obviously, having regard to el ge_neralh)
of the problem, the Society passed a resolution on 22.2.1.983, re axmg e,
quatifications for the post of U.D.C. The resolution read as under : :

*The existing non-teaching staff in the Society Office and Schools may be = ]

i i 5t of Superintendent by giving .

dered for. promotion .upto the po;t_’g_ Superinte g -
f:lf\}ation from n%ssessing Graduation Qualification provided mey had dgly;_ﬂ
put in 3 years of service and passed the Departmental Tests prescribed. Such’,

“relaxation shall not apply to future._,recgqitgnent. T!]‘9§e who \‘-’el;le a:]rezzqu;
. :promo[ed by giving relaxation from passing the prescribed te%se (a]n hwu;)d t:e
- not pass the Departmental Tests within the time limit prescribed, s tge tests';:
' reverted. after giving two vears’ time and notice nfthe)f do'not p'e}ssb] t ".:'7
within the time limit. Relaxation for Graduate qualification is app |cat el t0 ats‘;
those promoted already. Howevér, they must pass the- departmenta ests’s

“within 2 years (from two). A notice to that effect may be given.™ - .

11.  Therefore, the ineligibility of the petitioners to be promoted to the postof:. §

i inistrati ders in terms-of this resolution*

-D. Clerks stood wiped off./Administrative or 1 >

‘gere issued on 11.7.1988. In addition to the petmoners,'l 6 others, including mgs!; :
of the respondents, were exténded the benefit of promotion.

12.  Afier the promotion o/flhe petitioners as UDCs came to be legalized, in the:

year 1988. by virtue of a resolution of the Society, a provisional seniority list was:

i iti e ieved, since they were placed
epared in the year 1992. The petitioners felt aggrieved, .
g:eig?vr their juniors. A batch of writ petitions came to be filed,-and as a result'of,:
the order passed therein, the provisional seniority h§t.-lssued in the year 1992&\»;1:; |
cancelled. Fresh provisional seniority list was published on 31.1.2003 and the;

18, 27 and 28 respectively. So far as respondents 2 to 11 are concemed, all of |

3!

~

-—

2007(6)31—}.{ - S. qhiﬂaranjm Das v. Set_:getury (Ap) ai:

15. A similar situstion arose before the Madrcs High Couri. Tke Governmen

.felaxed the qualifications, that are required for the post of Assistznt 5 the office

.- of Board of Revenue, An employee was appaipted to that post on the srength of
rejaxation, but was denied promotion to the next higher category, on te ground
that he did not hold the necessary qualifications for.the post The zggrieves
person approached the Madras High Court b filing a writ petitor. The High

--Court allowed the wrjt petition. It wag held that the relaxation omp== geramed,
weuld enable the employee to reap the bengfit ar subsequent stzees-ziso. The

Government preferred writ appeal and a Division Bench dismissed e appezl

(See Sovernment of Tamil Nadu v.MN, Raghunathan, 1983 (13 SLR 22 Mad.)).

+| 16, In Jagdish Kumar and others V. Siate of H.P. and others, 2005 (1) DT (S0)
_; 1123, similar question fell for consideration before the Supremé Coer. It was
+, observed as under: . AN A

Para 16:-"Further question is whether any relaxation was necesserv while
. giving promotion as Assistant Drafisman, F. or being eligible to be ecasidered
for appointment as Assistant: Drafisman, the requirements &= indicarzd in
" Rule 6 (ii). Once the requirement of passing diploma of Draftsman Course is
. relaxed in terms of Rule 6(i) for appointment as tracer, there is no necessity
- for again having relaxation for being considered as Assistant Dreftsman. Thar
‘contingency is already taken care of when relaxatiopiis given for appointmen
as Tracer. Otherwise; a person who has been found'eligible w be appomnied as
a Tracer wili niot be considered for omotion as Assistant Drafismzn, even
though there is no illegality attached to the appointmer\'.t as Tracer. Such =
view would go against the logic of relaxation for appointment zs Tracer.”
Therefore, the contention of the respondents cannot be accepted.

~ 17. Tt was urged on behalf of the respondents that the Rules famed in 1972 werz

~replaced in the year 2004,"and the relaxation granted.vis-a-vis the Rules of 1972,
same assumed finality on 5.82004. Petitioners were assigned places at SI. Nost, 4 - 0ot be enforced, once the new set of Rules were framed, This corzzmtion is

- recorded only to be rejected. It hardly needs any emphasis that ths rights 2zt have

/'~ acerued to the employees under a particular set-of Rules cannot be tzken away by

them are shown as juniors to the Ist petitioner,and re.spondem.s 410 § and “ .z framing a fresh set of Rules. Even if any changes are introduced, throush new st

figured as juniors to the petitioners 2 and 3. N

- of Rules, they will become operative prospectiviey, and cannot have the eifect of

13.  Whatever may have been the rationale or justification for the Ist respondent” §. "< taking away the rights of the employees, who are in service. The approach of the

in treating the petitioners as juniors to respondents 2 to 11 :;ndic.ien)qngé}rl\ztlrilzg
promotion to the post of Supetintendent, before the seniority %t_ was fnalize
there was absolutely no basis for continuing the same state of a axrs,‘: v
the final senicrity list was published. Having declared the petitioners as e
respondents 2 te 11, the Ist respondent has chosen to lssuc:the_lrnfp:%]r:: e o
promcting some of the resyond:nts. as S_gpermtcndents, in pie? "'th 0 e
:r):—.titicne.r; and in violation of the seriority list, Tre x’caions ;*tl‘eaﬁe_(", e.x“ e wually
counter-affiduvits, or during the course of arguments, for tlusla».nr.a are ’
unsatisfactory and contrary to law.

14.  Itis sirongly urged on behalf of the 1st respondent that the 'rela.'\cat;gnn%lt‘fg'c‘
in the year 1988 is confirmed to the post of U.D. Clerk, and it wou s
available for subsequent promotions. Firs‘tly, the text of the{eso!uuon,‘\; e
extracted in the preceding paragraphs, does not support thxf contentgged e
otnerwise, the relaxation of qualifications once given, cannot be rc.stn\. 103'65
perticular stage. On acquiring promotion, on the basis of relaxation, an employ

.

N s on
joins others in the promoted category. He cannot be subjected tovdxscnm‘n_r;ii o
within that category. unless it was made specific in the orders of promaotiod, ©

those graniing relaxation.

e e e e e

D W 3 e e

" Istrespondent in the whole episode is far from satisfactory. An objective and fair
" . .consideration of the cases, at.the relevant points of time,-would heve coviatad
-+ ‘unnecessary litigation. ’ -

ot During the pendency of the writ petition, the 15t respondent issued onders of
. Promotion to the petitionars to the posts of Superintendents. A subsoeaiz] part of

"t elief claimed inths writ petitiun stood sitonded 1o themn, The -sionn

. @carded to the petitioners in the seniority list, for the post of UD Clagks.
-"Published on 5.8.22004, must be reflected in the higher posts of Superimrzcdents

also, Notwithsmnding the delay in promotirg ths petitioners, they shall be 2mizied
© be treated as seniors on the basis of the seniority list dated 5.5.2C31. This
RXercise shall be wompleted within two months from the date of raceipt o7z copy
 ofthis order, " : T . o

19 The writ petition is accordingly allowed. There shall be no order as = cosms.
‘ Petition allowed.
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IN THE CENTRAL ADMINISTRATIVE TRIBUNAL,
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0.A.n0.90/07

Sri Subimol Roy

...Applicants. ;

-Vs-

Union of India and ors

...Respondents.
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Reply Statement

........

Verification
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Copy of the Military Engineer Services, Junior

Engineer (Civil) and Junior Engineer (Electrical

-and Mechanical) Recruitment (Amendment)

Rules, 2008
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Copy of the O.M. dated 18-07-01 issued by the

Ministry of Personnel, Public
Pensions (Department of

Training)

Grievances and

Personnel &

19-23

Filed by:

Mrs. Manjula Das,

Central Govt.Counsel, UOI
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IN THE CENTRAL ADMINISTRATIVE TRIBUNAL (i~ 3e 643
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"0.A.no.90/07

Sri Subimol Roy
...Applicants.

-Vs-

Union of India and ors
...Respondents.

-AND-

IN THE MATTER OF:
Reply statement on behalf of the

resp@ents to the rejoinder filed by

the applicant.

o«
»

(REPLY STATEMENT ON BEHALF OF THE RESPONDENTS)

I, Sri Prabhakar Mittal, Slo Sri D.N. Mittal, aged about..4.3...years
presently working as the Garrison Engineer, Silchar Division, Military Engineer
Service do hereby solemnly affirm and say as follows:

1. That | am the Garrison Engineer, Silchar Division, Military Engineer -

Service. The copies of the rejoinder have been served upon the counsel
representing the respondents. | have gone through the same and have
understood the contents thereof.

2. That | do not admit any of the averments except which are specially
admitted hereinafter and the same are deemed as denied.

3. That with regard to the statements made in paragraph 1 of the rejoinder
the humble answering respondent begs to reply that the applicant Sri Subimol
Roy was initially appointed as Sub-Overseer in the department on 27-05-1969
and thereafter was promoted as Supefintendent (B/R) Grade Il on 15-01-1998.

The post of Superintendent (B/R). was subsequently redesignated as Junior
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Engineer (Civil). As per Military Engineer Service Superintendent (B/R) Grade |

& Il Recruitment Rules, 1983 the requisite qualification and experience for

promotion to the post of Superintendent (B/R) Grade | from Grade Il is as

follows-

“Promotion:

(a)

(b)

Superintendents  Buildings/Roads Grade Il who are
Engineer Graduates in Civil Engineering or equivalent and
have minimum of three years’ regular service in the grade.
Or

Superintendents Buildings/Roads Grade |l who hold a
recognized Diploma in Civil Engineering with a minimum of
five years’ regular service in the grade, and have passed
procedure Examination for Superintendent (Buildings /
Roads and Electrical / Mechanical) Grade | after 1951 or
had passed a School of Military Engineering / College of
Military Engineering Course accepted by the Engineer-in-
Chief for this purpose upto 1951 in lieu of procedure
Examination.” | |

Thereafter the said Recruitment Rules, 1983 was partially

superseded in the exercise of powers conferred by the proviso to Article 309 of
the Consﬁtution in 1988, then 2001 and thereafter the said Rules was partially
superseded and is called the Military Engineer Servibes, Junior Engineer (Civil)
and Junior Engineer (Electrical and Mechanical) Recruitment (Amendment)
Rules, 2008. The said Recruitment Rules provides method of recruitment and

qualification as follows-

“Junior Engineer (Civil) by promotion:

(@)

(b)

Matriculation or equivalent.

Three years Diploma in Civil Engineering from a recognized
Institute or University or Board or Degree in Civil
Engineering from a recognized University or Institution or
Board or equivalent.

-

L P%b«lalt‘:v’/ Matd )
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It is stated that as per Recruitment Rules, 19 ton to

the post of Superintendent (B/R) Grade |1 it was provided in Column 12 that who
are Engineer Graduates in Civil Engineering or equivalént and have minimum of
3 years’ of regular service or Superintendent (B/R) who holds a recognized
Diploma in Civil Engineering with a minimum of 5 years’ of regular service in the
grade and had passed Procedure Examination procedure Examination for
Superintendent '(B/R) is qualified for being promoted to the post of
Superintendent. The exi.stingA Rules 2008 also provides the requisite
qualification for appointment to the post of Junior Engineer. As per this Rules

the minimum qualification is as follows-

“Matriculation or equivalent + 3 years Diploma in Civil Engineering
from a recognized Institute or University or Board or Degree in
Civil Engineering from a recognized University or Institution or
Board or equivalent.” |
Abstract copy of the Recruitment Rules, 2008 is
annexed herewith and marked as Annexure-A.

il

4, That with regard to the statements made in paragraphs 2 and 3 of the
rejoinder the humble answering respondent begs to reply that O.M. dated
09.08.99 introduced the Scheme for granting financial upgradation to Group B,
C, and D employees after completion of 12 and 24 years of service. The
condition for granting benefits under ACP Scheme has been prbvided and as
per Clause 6 fulfillment of normal promotional norms is required for granting the
financial upgradation.

It is further stated that O.M. dated 18-07-01 issued by the Ministry
of personnel, Public Grievances and Pensions (Department of Personnel
& Training) clarified some various “points of doubt”. The clarification no.
53 says that,

“only those employees who fulfill all promotional norms are eligible

" to be considered for benefit under ACPs. Therefore various
stipulations and conditions specified in the recruitment rules for
promotion to next higher grade, including higher/additional
educational qualification, if prescribed would need to be met even
for consideration under ACPs.
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Copy of the O.M. dated 18-07-01 is annexed
herewith and marked as Annexure-B.

5. That with regard to the statements made in paragraph 4 of the
rejoinder the humble answering respondent begs to submit that the post of
Superintendent (B/R) Grade | & Il was merged and redesignated as Junior

Engineer (Civil) in Military Engineer Services. It is not that the applicant was

" promoted to the post of Superintendent (B/R) Grade |. The applicant is not even

eligible for promotion to higher post from the redesignated post and he is not
entitled to get the benefit under ACP.

6. That the humble answering respondent begs to submit that the
Annexure A and B to the rejoinder which referred the case infact has no
relevancy in the instant case of the applicant.

7. ~ Thus the humble answering respondent begs to state that the
original application has no merit at all and is liable to be dismissed.
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VERIFICATION

I, Sri Prabhakar Mittal, S/o Sri D.N. Mittal, aged about..[r.g...years presently
working as the Garrison Engineer, Silchar Division, Military Engineer Service do
hereby solemnly verify and state that the statements made in paragraphs
........ \uR.............. are true to my knowledge and belief, those made in
_paragraphs ....3,.4..and5.............. ~.being matters of records of the case,
are true to my information derived therefrom which | believe to be true and the
rests are my humble submission before the Hon'ble Tribunal.

And | sign this verification on the 24# day of - Hpm 1 12009 at Guwahati

DEPONzK/'

§ ST WW)
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(7O BE PUBLISHED IN THE GAZATTE OF INDIA, PART 1i, SEGTION 4)
GOVERNMENT OFINDIA -~
_ MINISTRY OF DEFENCE

Notification | |
| 'New ﬁelﬁi?»;tﬁe.,' ?: . 12008 "

SRO L] 7 In the exercise of the powers conferred by the provison to aticle 309 ofthe
Constitution, "and in partial supersession of the Militaty Engirieet Services, Junior
Engineer (Civil) and Junior Engineer (Electrical and Mechanical) Recruitment Rules
2001, except as respect things done or omitted to be doné. beforé such supersession,
the President hereby makes the following rules regulating the methiod the Recruitment
to the post of Jurtior Engineer (Civil) and Junior Engineer:(Electrical and Mechanical) in
the Military Engineer Service, namely:- : N ' '
1. Short title and commencement: - (1) These rules may:be called the Military
Engineer Services, Junior. Engineer (Civil) and Junior Engineer (Electrical and -
Mechanical), Recruitment (Amendment) Rules, 2008. ' ‘

(2) They shall corme into force on the date of thei publication in the Official
Gazette. : S ‘

9. Number of Posts, Classification and Scales of Pay: - The number of said =
posts, their classification and the scalies of pay attachied thereto shall be as spec 1ad in
Column 2 to 4 of the Schiedule sittached to these rules. . :

3 Wethod of Recruitment, age limit and other quailfication etc? - The melrod of

recruitment, age limit, qualification and other matters. relating to the said posts shall be
as specified in Columns 5 to 14 of the Schedule aforesaid. o

4. Disqualification: - No person, - s S .
(a)Who have entered into or 'contracted a marriage. with a person having @ =
. spouse living, or o R e L
. (b) Who, having a spouse living, has entered into of coitracted a martiage with
© anyperson, . i U e T
Shall be eligible for.appointment to ariy. said posts.. - -
under the personal law. applicable to such person and other party to-the martiage end o
that there .are other grounds for so doing, exeémpt ary person from the operation of the
fule. . . : ' o : _

Provided that the Central Goyemment may, if satistied that such miamiage is peiriissible .
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Wit o OF expedient so o do, it may by order, and for reasor: {0,

writing, relax any of the provisions of these rules wi respect to any clas

_persons.

| I T e

| Centrat Adminlstragive Tribuna
24 APR 2009
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| | Schedute
Numbsr of- rcmssiﬁcaﬁ Scale of pay Whether Age {imit for direct recruits Whether benefit of
post on {Rs) selection added years of
: cum- services = admissible
seniority or . under Rule, 30 of
selection by Central Civil Services !
merit {Pension} Rules, 1872 |
2 3 _ 4 - 5 18 - 7 .
3343 < | General Rs.5000-150-8000 Not * 18-27 years Not applicable ﬁ
- (for . year | Central {Entry Grade) appiicabls ) ) :
2008y Service, : : - "Note: 1.Upper age limit will be Reiaxable up to the age
- [ Group . €t - of 35 years for departmental candidatas.
-* Subject to | Non- ‘ _
variation Gazstteq, Note2.The crucial. date for determining the age limit -
- dependent | Non - - shall be the closing date for recelpt of spplications from
- on-work load: | Industrial- candidates in India (and not the closing date prescribed o
~ 7| Non - for ihose. in Assam, Meghalaya, Arunachal Pradesh,
Ministerial Mizoram, Manipur, Nagaland, Tripura, Sikkim, Ladakh
Division of Jammu & Kashmir State, Lahaul and Spiti -
District and Pangi Sub-Division of Chemba District of |
- Himachal Pradesh, Andaman and Nicobar Islands or
-LaKsdwesp). B
Note.3. In respect of the posts, appointment to which ! =
: - jare made through Employment Exchanges or:
‘ - | Advertisements in.  ‘Employment - News” or cther- L
advertisinig media, the crucial date for détermining the &
“age limit will, in each case, be the last date up to which - ‘
- the Employment Exchanges are asked to submit the
names or last date of receipt of application given in the *
| Employment News” cr other edvertising media.
]
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\,
Whether oge | Period  of | Mathod of recrultment | in .case of - recrultment by | if & al Pmmatﬁon 'Cq'nmit&se cim.msegm :
and - . probation, If | whether by direct | promotion: or deputation or exlm.wh@tlﬂts Ccmpos!ﬁon i iR wiieh Unilon -
“educational | any | recruitment” or by | absorption, .grade ‘from which .| Public Service-
| qualification promotion . or by .pfomoﬂon or- absorpﬂon to be -1 Commission is
prescribed for deputation or | 10 ae consulied
|| direct recruits absorption and ' - I making
will apply in | percentage: 3.0 |: _?f.recm_itment
case . of | be ﬂled by various | | RN
| promotees method . " -
' 9 7 | 40 i1 V1z 13 . . S 14
l(a) Mafrlculaﬂon Not applicable | Two years~ 1 (i) 80% By dlrect " Highty Skmed hoédmg quehﬁeations Group  ‘C Departmenta! 'Pr.omotloﬂ “Not. =ppl‘cable
‘ . | recruitment. | as’indicated in column:8 with eight .Commme consisting of:- : SR
(i) 20% by promotion | years: reguiar service. In - Highly. '
| from: ~--amongst. | ‘Skilied -grade: falling which Sixteen. | 1)Ch;ev Engineer cr ‘his nomineewrth not- Iess,i:w S
Departmental. ‘ years regular combined service in | than the rank of. Supenntending Engineer or.y.
employees falling which | the - grade -of Higfily Skilled and ‘-equlvalent Chatn'nan'-'
‘ by direct reccultment Skilisd falling both- Skllled ‘holding - '
» . _ .qualificetions  as  Indicated in | 2) Executfva Engmeer or | AT
21, APR 2009 A | Note:,- 10% ofthe posts,'Column 8 ‘with ' sixtesn- years jequtvaient < Member-'_g?'..- R

: POQS)

| notified "~

‘_Govemment of Indla, §

{ Ministry of Home Affairs: {

| GSR No. 1530.dated 28

and “as’
and-;;-

. Dec.
‘ amended _
‘_posseesmg qualtﬂeetion: - gxperte
| as specified in Column :
- 8 failing which: by direct.
'recruitment !

“filled . by.-way of direct |
-both:by direct recritment..
- Nots: 1.

|. Tecruitment wiil. befilied
by deputation or e
“employment - (for
- Servicemen). - in
'-'aeeordance wtth Ex-

Rul_es

‘ undet

1878.-

B |
"t beiincluded ot sligibility. criteria.

- Note: 2. Master Craftsman will be
enblock semorfo nghly Skiiled end 1.

1879 | [For ex-satvice »
The Armed Foroes personnelr‘

“6000-8200.

regular: service: in the grade’ famng

The service renderad 8s
Mestsr ‘Craftsman- wm ‘be ‘deemed

including combetants from Corps of
enginesrs: due to retire or who. are

10 betransferred to reserve within &
pedod ‘of one yeer end have the |

requisite - | -qualifications. - and

employess in the entry grade'of Rs: .

ence' as prescribed .under |
- column 8 shelbalso be-considered.
Such persons would -be given | -
"1 deputation up.to the date on'which |
: -they -are-due for. reiease from. the. |
' | Armed Forces. Theresfter thay |-
mey be re-empioyed as civillan |

"3); Group: ‘A’ lelan Cazetted Ofﬁcer orall.
Commissloned: Offiger’ not connected with: the i
Member I

Department
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' /ihe o8 poat "Number of Classificatl | Scaleof pay | Whether ssiection | Age limit for direct recruits Whether benefit of
S post on (Rs) - cum-seniority or ‘added  years =~ of
_ - ; : - selection by merit services admissibie
i under Rule, 30 ot
: Centrai Civir
- Services (Pension
- Rules, 1972
|- s
1 . |2 3 4 - _t& ; . 8 17
2. Junior Engineer -(Electrical | 2161* - | General - Rs.5000-150- | Not applicable *18-27 years -T Not applicable
and Mechanical) (for year 2008) | Central 8000 (Entry *Note: 1. Upper age limit will be relaxabie up to |
: L Service, Grade) . the age of 35 years for deparimental candidates. |
* | *Subject . to | Group” " 'C| - . , .
variation Non- . Note.2. The crucial date for determining the age |
" { dependent on | Gazstted, limit- shall be the ciosing date for receipt of |
. work load Non ™ applications from-candidates in India (and not the |
. : " Industrial- | closing date prescribed for those iin Assam, |
Nog. - Meghalaya, Arunachal Pradesh, Mizoram, |
Manipur, Nagaland, Tripurs, Sikkim,Ladakh |

| Ministerial

i Exchanges/Advertisements  in _
- News™ or other advertising media,. the. crugcial.

Division of Jammu & Kashmir State; Lahaul and

Spitl District and Pangi Sub-Division of Chamba

District cf Himachal Pradesh, Andaman and |

Nicobar Islands or Laksdweesp).

‘Note: 3. In-respect of the posts, appointment to
*Employment |

which . are. made * through

date for determining the age limit will, in sach

case, bd the last date up to which the |
Employment Exchanges are asked to submit the |

names or last date of receipt of application given

in the *Employment News” or other advertising: |
“media: : A ~

pe
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' [ (@) Matricuiation

‘ a..;,mdt:aj;pycebte» T 80% by ‘c,sifre:c"t"- nghly Sk{ltedfholding'qualtﬂcatlons Group T ﬁeparmmm: Promotion‘ -Njotiigpfm}'c}agé.
‘orequivaient' : O Sy

;‘;;racruftment ~_'as in edin»comr_n wnn%elght"-.Commmee Consl

i’ CHighiyl- . - ST
rade falllng whlc’n slxteen 1) Chigf, Erigir nominee: with |-
:Ath ‘fess-than the raak o! Sup
- Engmeer or .~

equlvalen‘t

- 1-(i).20%.by. promot:on from‘f'_‘ '

o, "['amongst . Departmental [-yea

- '»;_‘»',"'emp!oyees failing “which: the::
N ;.by dzrec’t recruttment i I

: _(b)! Three years SN
|-Diploma: - S
 Eledtrical -,
'Mechamcal
[Automobll '

vith sixteer:, yea
inathe grad falling

- - Crafts It be.,
employment : -enblock senlortosHigh!y Skmed an o
1= Clvil Services and ‘pos ;Skiliedw, el R
- ['Rules 1879 nctiﬁed under 5 Of_or: res m lom‘i!nt!%. :
;‘.Gevemment -of ;. india, - ) lce anj: ' '
. - Ministry. of Home Affsirs

: ,GSR No. 1530 dated 29
[ Dec 1878 £}

equivalerit: . - - -f "

period ‘of . one year snd hav
foqulstta - -qualification EE
- 88 prascribed 'nc_ler
eolumrt 8- shall afso B consiﬂe:ed ‘
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they are due for reiease from the
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