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29.3.2007 - f# gt

years and to release the gratuity .
! . admissible to her which is cha}]én'ged 21
| M*“ co & Ovele <Semff‘ ' '
B ("" ] ZD/ $ c:c:#r e Srer . . by the President of India no appeal lies.
B J-/V» A/?/ to vesp omolad” Hence, this O.A. for setting aside of the
O regel A (p Pog/\ . ' penalty order and restoration of other
W benefits in full. . .
S D New 5 30 AU T o
o2 'CD/: 5/11)07_ _ . e Heard the Appnmnt - Mrs. L %
- - . “_Vlthran Cin - pelson“ Ml.M.U.A}Jmed ' :

this C.A. Since the order has been passed

. A

| learned Addl.C.G.8.C. appearing for the
i ' e r-espondents -submitted th.at he may be .
' granted time to obt:u'n instruction in the

matter. Let the iustr uctmn be taken.

Issag notice to tlxe Respondent. Post
the matter after sv; wecks Post on i
s . ) N\
© 14.5.2007. . :

Al

Vice-Chairman \ ,
Jbb/ N

15.5.07. Ceunsel ror the respondknts
Wahted time to rile writte‘ri statement, :
Let it be dene. post the matter on. 27.6.07.

vice~Chairaan
. . o . ] /;\
127.6.2007 . MrMU.Ahmed, learned Agdi. i

C.GS.C. is granfed, on request, fpﬁther

o im

- | four weeks time to file rgply-‘étater?éht,

Post on 30.7.2007:

"/bb/ o o ~»r
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(Khushiram)
Member{A)
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%.7.07. I have h%ned counsel for the
parties

Considering the iss}mWo , I am

of the view that the application has to
admitted. Application is admitted. Issue

/

.a.__,/‘-/\.._—<.___r\_._/

notice on the respondents, Post the matter

on 29.8.07 /L/\/“]

Vice-Chairman

e =t

20.8.07 Further four weeks time is allowed

to the respondents to file written '
statcment. ' ‘ “

Poét on 4.10.07 for order.

M

Vice-Chhman
Pg

R. S. Choudhury, learned counsel appearing 1
for the applicant is present and Mr.M.U.Ahmed '
learned Standing Counsel for the Central g'
Government is absent. No reply has yet been filed.
It being ADcpaI%tmcntal Proceedings, Respondents
should cause production of the Departmental
Proceedings file for perusal.

Call this matter on 15.11.07.

of ’the order to the
should produce the

Departmental Proceedings filey €all this matter on
15.11.07.

Send copies

Respondents; who ~ —

{Manoranjan Mahanty)
Vice-Chairman
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19.11.2007 Mrs.R.S.Choudhury; learned: -

RN
for the Applicant and Mf \ (d, \\
learned Addl. Standing counsel for the ’

Union of India are present.

lx\)/g fho*ij'(swp.

-—

Cdll this matter on 07.01.2008 on the \_‘_

. { prayer of MrM.U.Ahmed to file wiritten
\,\)\/z) W e statement.

- H\ﬂck! % N
7, | s
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. ember ice-Chairmen{,
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- © 07.01.2008 Mr.M.U.Ahmed, learned Addl. Standing
counsel for the Union of India undertakes to file
‘witlten statement in course of the day.

Mrs.RS.Choudhury, learned  counsgl
appearing for the Applicant undertakes to fi. {/‘\
rejoinder by 01.02.2008.

M.P.No.1/2008 has been_filed-by the

Applicant to implead Union Public Service

Commission, Dholpur House, Shahjahan Road, .

— | ' New Delhi - 110 001 as party Respondent No.2 -

‘ | in thig case. A copy of this M.P. No.1/2008 has ‘
dready been served on Mr.M.U.Ahmed,

learned Addl. Standing counsel on 02.01.2008. |

" Heard  Mrs.RS.Choudhury, leamed
counsel appearing for the Applicant and
Mr.M.U.Ahmed, leamed Add!. Standing counsel
for the Union of India who has got no objection
to implead Union Public Service Commission as
party Respondent No.2in this case.

On the fdce of his concession)this M.P,
' No.1/2008 is allowed and Union Public Service
| Commission is permitted to be impleaded as
party Respondent No.2.
~. Contd...
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Issue notice to the newly

N
\
odded |

Respondent, at the cost of the Applicant /j
requiring them to file reply, if any, by 07.02.200€. “\

Mrs.R.S.Choudhury undertakes to file on\

extra copy of this Original Application and an

{
|

envelope and required postages/cost nt the "3

postage for issuance of nofice 10 the new

added Respondents by tomomrow.

Cadll this matter on 07£2f9-_

’ } [ e /
~ (Khushiram) (M.R.A
Member (A) Vice-Cl
Call this matter on 12.03.2¢
7 -
(Khushiram) {M.R.1
Member{A) Vice-C, ; h
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No written statement has been fii
as yet in this case by the aewly add g
Respoudents fU.P.S.C.. Mr. G, Bashy,y,
learned Sr. Standing Counsc:i‘ appearing
for the Respondents is to
instructions from the U.P.S.(‘. in tiw
matter by the next date.

Counter has been filed. No rcjoindi
bas been filed as vet in this casc by ..
Applicant.
Call this

awaiting rejoinder from the Apple

Y

matter on  Ji.oov M

obMhg - -
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! ' 21.04.2008 None appears for the Applicant mor' the * -,
Applicant is present. No rejoinder has yet

been filed bv the Applicant.  Written

(PO VSR

= eny -*\\ A o8 statement was tiled by the Respoﬁdcnts No.1. .
E %“M .,,_ék‘os 3\)\\4 ¢ - No written statement has been filed by the i
Ay Aom A st b o newly added Respondent No.é ; . '
igpa‘v\é\vv\& w\8. %\)?SL “— \4 (LCC Spor 1 /bPSC 5 \
/ ] Call this matter on 27.05.2008, ‘.
] -—
l

awaiting wrilten statement /counter fiom the i

'? newly added  Respondent * No.2/UPSC. - .
X : Rejoinder, if any, be also filed *by the
L Applicant on that date. ‘

Send copies of this order to the newiy |

Q. ) -
o XmW"ZL\:%‘ - added KRespondents No.2/UPSC in the )
g s REReNT dress given in the AT e
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PD , appearing for the Applicant and

Mr.M.U.Ahmed, learned Addl Standing oo
49 counsel appearing for the Respondents are

K . C . . Py
O TN present. In this case written statement and '
e 2% 1]08

rejoinder have already been filed.

r T \ T U.P.S.C. (newly added Respondent
@ ”‘ﬂ"’ omd ‘wﬁ’:"’“”&)’ No.2). has chosen not‘to file written statement

‘ HWR ka» ‘WZ“.PMH‘?. , in this case.
I' . : In the aforesaid premises, call this
|

1 / . .
) ‘26/'570 ? . .matter for—hearing on 28% July, 2008 for :
PN |

. _’; - _ . hearing. .
L Ne aps AL e . geng copies . of this order to the
o /&/K“’&‘Z// 77~ % ‘ ”Z Yo . Applicant and to/ the Respondents in the
1 SNL 2SR N address given in the O.A.
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TO.A. 73 of 07 )
28.07.2008 Mr.K.Borthakur, learned  counsel
appearing for the Applicant is present. ,
Mr.M.U.Ahmed, learned Addl Standing &
counsel seeks an adjournment to file written
statement on behalf of UPSC.
Call this matter on 04.09.2008 for )
hearing,.
dhe CaGe | Ve \2"—4’9‘3”’ M (M.R. Mohabnty) A{
k’GY hoane Wy, Member(A) Vice-Chairman
2z 0 m |
5.0 9"&5 , | t
| ,
’ ' 04.09.2008 Mr.M.U.Ahmed, learned Addl. Standing

counsel appearing for the Union of India 1"‘“0» :

accommodation. Mrs. M. Khound, learn .ed

counsel appearing for the Applicant sccks @
e | adjournment fheanng of this case. 4\' ‘

Call this matter on 30.10.2G08 i\ar"}\)

hearing.

- -
’ (Khu (M.R.Mohanty)

Im Membe 1(A) Vice-Chairman -~
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30. 10.2008 Mrs. M. Khound, learned couns
Applicant is present. Mr.M.U.Ahmc

dw Ouse ]!{; o /‘2, Addl Standing Counsel appearir
%\ﬂ' l"d. ‘M}} \ Union of India is absent. : ,.L “‘]
Call this matter on 20.11.2008 for
R — hearing.
]9l 0%
(S.N.Sukla)/ M.R.Mohanty)
Im Member(A) Vice-Chairman |




WG Aborn AT (S.N.Shukla) ((M.R.Mohanty)
\y M@MM No.3 -Member(A) Vice-Chairman
( w2 @=P7 AQCeAved) fm
% 05.01.2009 . .~ Mrs M. Khound, learned Counsel !
= " appearing for the Applicant, is present. Mr
' M.U. Ahmed, Jearned Addl. Standing
dhe case o = } o
t:’ e Counsel for the Union of India, is also
Yor e aruing
present.
e
- 9. Call this matter on 0602.2000 for
\\ﬁ’—ik. . +
Y hearing.
\ | A‘“sf;
‘”le‘ Case 'iS \'LQ(L/’E . .
. . {(M.R. Mohanty) "
N W~mw‘?}‘ ) Vice-Chairman
f"\’b\\“ e ‘ ' nkm - ~ |
— % 6022000 Call this matter on 24.03.2000 for .
A " Y 09 : ' .
g ~ hearing.
i (MR, Nohanty)
Vice-Chairman
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20.11.2008  On the prayer of learned counsel

a15pearing for both the parties, call this

 mattdr on 05.01.2009. .
S
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Q? Y 194:03.2009 Court work suspended due té sad
,: demise of Hon’ble Justice Guman Mal LodhaG\
bl voens s oo . (former Chief Justice of Gauhati High Court)
. A e w and, accordingly, call this matter on
| , 06.05.2009 for hearing.
dhe canc yq g
/
heane
. ' 'h;?‘ w7 By Order .
3 g A
” o5 S 5
S5 Court Officer
/pb/
. | 1106:2009 €all——this—matter——on.
0Z2.08-1009—
06.05.2009 Call this matter on 10.06.2009 for
. hearing. (M:R-Moh ) '
oA : y . Viee-Chaifman
” m (M.R.Mohanty)
( Vice-Chairman
“ In .
R
‘)(
\\‘ o
JLLL Ctl V‘
<e Vs \uazvg’ SN
i ] A S T .. -7
' ‘Tp\\ IWUL( fla_ 7'\ 11,06.2009—"Cali'", this matter on
| —_— .4..:--:*“"“"" [ T KRR _ —"’
;_ e 07.08.1009.! v
: y ' - — |
s 'é <9 . ]
G .. , M vy e e (M.R.Mohanty)
e P e Vice-Chairman
3 s
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6%.‘08.2009 Call this matter for hearing on
* 15.09.2009.

(M. K/(aturvedi) (ﬁ;anty)

Member(A) Vice-Chairman

" /im/
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15.09.2009
Q
\ 1]
Member (A)
/bb/
17.11.2009. On the request of. Mr. RS. Choudﬁbry,.
learned counsel  for applicant case s
adjourned to 08.12.2009 /g
(Madan KLKGr Chaturvedi) (Mukesh Kumar Gupta) {
Member (A) Member (J)
g5alti 4o R /pb/" oy
R N F O |
4lue case s rzulfejj, o

oy e | 4.1.2010.
§ .;I . “1.-'
' KP}L" ' L
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i ol 7adiins
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08.12.2009 List before the Division Bench on
cmx %0\

N e

30 . (Mukesh Kr. Gup\‘o}
T Member(J)
Pg
05,01.2010 On the request of pames lis? on -
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| 05012010 Heard' Mrs RS. Choudhury, learned

counsel for applicant and Mr M.U. Abmed,
learned Addl. C.G.S.C. For the reasons
recorded separately O.A. stands disposed

of.
Madan KMGM\/edi] {Mukesh Kumar Gupta)
Member (A) Member {J]
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IN THE CENTRAL ADMINISTRATIVE TRIBUNAL
GUWAHATI BENCH, GUWAHATI

|||||||||

0.A.No.73 of 2007

DATE OF DECISION: 05.01.2010

Mrs L.R. Mithran - .......Applicant(s)
Mrs R.S. Choudhury Advocate(s) for the
o Applicant (s)
- Versus -

Union of India and others : Respondén t(s)
Mr M.U. Ahmed, Add. C.GS.C. A Advocate(s) for the

' Respondent(s)
CORAM:

The Hon’ble Shri Mukesh Kumar Gupta, Judicial Member
The Hon’ble Shri Madan Kumar Chaturvedi, Ad ministrative Member

1.  Whether reporters of local newspapers - Yeb/No
may be allowed to see the Judgment? 7‘
9. Whether to he referred to the Reporter or not? Yef/No

3. Whether their Lordships wish to see the fair copy
of the Judgment? . ' YesiNo

i

Mer .\lfer(])/Memb 5(A)



ChNTRAL ADMINIST RATIVE TRIBUNAL
GUWAHATI BENCH

Original Application No.73 of 2007

' Date of Order: This the 5 day of January 2010 .

-The Hon’hle Shri Mukesh ;K’Iii’_mar Gupta, Judicial Member

The Hon'ble Shri Madan Kum.ér‘Cﬁéturvedi, Administrative Member

Mrs L.R. Mithran

Commissioner of Central Excise: (th S

Mercy Dez Villa, Nongrim Hills, e = '
Shillong-783003. o eeirvene Applicant

By Advocate Mrs R.S. Choudlmir&, K
- Versus -

1. Union of India
{Through the Secretary to the
Government of India,
Ministry of Finance,
Department of Revenue,
North Block, New Dethi-110001}.

2. The Chairman
Union Public Service Commission,
Dholpur House, Shahjahan Road, ,
New Delhi - 110001. weeeens. RESpOndents

By Advocate Mr M.U. Abmed, Addl. C.G.S.C.

....................

ORDE R (ORAL)

MUKESH KUMAR GUPTA, JUDICIAL MEMBER

Smt L.R. Mithran, IRS (Retd.), in ‘this O.A. challenges

Presidential Order dated 21.03.2006 whereby a penalty of 25% cut in -

monthly pension otherwise admissible to her for a period of ten years

have been imposed.

e
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2 0.A.No.73/2007

Admitted facts are that, Rule 14 proceedings of CCS

{CCA) Rules, 1965 were initiated against her vide memorandum dated

1.3.12.2001, which contained three articles of charge namely,

3.

“ARTICLE OF CHARGE -]

WHEREAS Smt L.R. Mithran, while functioning as
Commissioner, Central Excise, Shillong, failed to maintain
absolute integrity and acted in a manner unbecoming of a
Government servant inasmuch as she, during the year
1996/97 obtained employment for her son Shri AR.
Mithran with M/s Kitply Industries Ltd. Calcutta with
whom she had official dealing, without obtaining prior
permission of the competent authority and thereby
contravened Rule 4 of CCS (Conduct) Rules, 1964.

ARTICLE OF CHARGE ~ 11

WHEREAS Smt L.R. Mithran, JRS while acting as
Commissioner, Cenfral Excise, Shillong during the year
1986/1997 failed to maintain absolute integrity and acted
in an unbecoming manner inasmuch as she, accepted
donation/fgift by way of Bank Draft, including Tata Mobile
vehicle bearing Regd. No.ML-05-2648 given to Zami
Memarial Charitable Trust created by her in the name of
her late mother, which were paid by M/s Warren Tea Ltd.,
a sister concern of M/s Kit Ply Industries with whom she
had officia) dealings and thereby contravened rule 3(1)(i)
and (iii) of the CCS (Conduct) Rules, 1964.

F ( GE - 11

WHEREAS Smt I.R. Mithran, IRS while acting as
Commissioner, Central Excise, Shillong failed to maintain
absolute integrity by obtaining a sum of Rs.1 lakh in the
name of Zami Memoria) Trust (ZMCT) from nnknown and
dubious source through bank draft without
intimation/permission from the competent authority and
thereby contravened rule 18(3) and 3(1) of CCS (Conduct)
Rules, 1964.”

She attained the age of superannuation on 31.07.2002 and

immediately thereafter, Inquiry Officer vide his report dated

28.08.2002 (Annexure-5), endorsed on 03.03.2004, concluded that the

charges were not proved. Disagreeing with said findings of Inquiry

Officer, the Disciplinary Authority issued show cause notice dated

29.01.2004 and assigned tentative reasons for its conclusion. Reply to
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aforesaid show cause and disagréement was preferred on 05.06.2004
(Annexure-7) and thereafter the matter was referred to UPSC for its
advice on 17.08.2005. Based on UPSC advice dated 17.01.2006, the
Presidential order dated 21.03.2008 (Annexure-8) had been passed

inflicting aforenoted penalty..

4. ~ Said penalty had been impugned in present prDceedings.'
Mrs RS. Choudhury, learned counsel for applicant, vehemently
contended that it was a case of no evidence. No new material was
placed before the UPSC to conclude the guilt against her. Rather
UPSC in its advice dated 17.01.2006 vide para 6, in specific, observed
that: “it appears that there is no immediate connechivity between the
event of CO’s passing the adjudication order and offer of acceptance
of the casual engagement by her son”. Iﬁarned counsel further
contended that so called reasons assigned for disagreement are no
reasons in the eyes of law. Applicant's son as well as other witnesses
who had appeared before Inquiry Officer had filed duly sworned
affidavits stating that gpplicané’s son was not staying with her and in
siich circumstances she had no knowledge abont his gainful
employment with M/s Xit Ply. Iniﬁa‘lljr, a notice for payment of abont
36 Crores had heen raised against M/s Kit P!y Industries on the
alleged gronnd of central excise duty evasion. ln the adjudicatory
proceedings she being a quasi judicial officer had passed order dated
05.12.1996 slicing down séid amount to R;.B,l. 3,40,448/- (comprising
of Rs.7,05,95,368/- on' account of nan-inclljéion of advertisement cost
incurred by M/s Landle in the assessable value, Rs.48,48,500/- on
account of non-inclusion of interest accrued on the deposit of Rs.2
crores made by M/s Landle to M/s Kitply Industries lid. and

Rs.58,96,580/- on account substitution of grade in the seven Depots as

A
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indicated in the said Order). Thereafter, Customs, Excise and Gold
(Control) Appellate Tribunal, Eastern Bench, Kolkata vide its Order
dated 15.()6.1999 sliced down said amoﬁntz of Rs.8,13,40,448/- to a
much smaller amount of Rs.58,96,580/- plus penalties of Rs.10 laks.
Said order has been affirmed by Hon’ble Supreme Court dismissing
Civil Appeal filed by the Department. In such circumstances, it was
stated that applicant héd exercised her power as quasi judicial officer,
Judiciously and not arbitrarily and further there was no allegation of

any motive in passing said order.

5. 1t was further contended that though order dated

21.03.2006 in specific required the authorities to release gratuity
admissible to her, there had been an abnorma) delay in releasing said
amount, which was released in March 2009. Thus, it was emphasized

that applicant was entitled to interest for delay in payment of gramity.

6. By filing reply, the respondents have contested the claim

made by applicant stating that three articr}és. of charge were duly

‘proved by assigning reasons for disagreement with the findings

recorded by Inquiry Officer. Said disagreement note had been served
on her and she indeed made a representation on 05.06.2004. Thus
principles of natural justice, as enshrined under Rule 15 (2) of CCS
(CCA) Rules, 1965 were duly observed. UPSC as well as the
Discip}inary Authority vide order dated 21.03.2006 have made ont a
clear case that she is guilty of grave misconduct inasmuch as the
Trust created in the name of her late mother had received certain
benefits from a firm with whom she had official dealings. Not only
this, her son secured an employment, though it was stated to be of

temporary nature only for a period of three months. UPSC had

b
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supported the view taken by the Disciplinary Authority that she had
concealed from the department abont . her participation in the
activities of said Trust. Said aspects amounted to grave .mismnduct‘ on
her part and following principles of preponderance of probability,
which is a test in departmental proceedings, department was justified
in imposing penalty of 25% cut in pension otherwise admissible for a
period of ten years. Learned counsel further contented that scope of
judicial review in departmental proceedings is very limited in nature
namely, to the extent whether principles of natural justice were
observed, delinquent official was afforded reasonable opportunity and
whether peha}ty imposed is commensurate with the established
charges. UPSC advice was songht in terms of the mandate of Article
320 (3} (c) of the Constitution of India read wil:h Regulation 5(1} of the
UPSC (Exemption from Consultation) Regulations, 1958. Applicant
who was a Ccmmﬁsianer of Central Excise having territorial
Jurisdiction over manufacturing unit of M/s Kit Ply Industries Lid., had
shown undue favour by bringing down a huge chunk of demand
against them. 'Circu’msta.nces s.ugges't that applicant could not have
been totally unaware of the assignment given ta her son by M/s Xitply
Industries Ltd. It was incumbent upon her to intimate the department

abhout employment of her son with M/s Kitply Industries Lid., Kolkata

~ with whom she had official dealings, which duty cast upon her had not

been discharged. It is immaterial whether the employment was

permanent or temporary in nature, emphasized Mr M. Ahmed,

learned Addl. C.G.S.C. Our attention was also drawn to the advice

rendered by UPSC wherein it has been observed that applicant, from
the records available, was a founder membher of the Trust and had

deposited registration fees herself and further conclusions drawn by

N
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UPSC vide para 7 of its report namely that, thefew'aras no escape from
the conclusion that CO had an important role to play in Zami
Memorial Trust which received a vehicle and ‘cerbainv amount in the
name of the Trust from a Tea Company as well as from uwoknown
sources. She bheing a Commissioner of Central .Excise and a very
senjor officer, thus, had committed gross misconduct and charges as

proved were grave in pature to entail the penalty imposed.

7. We have heard Mrs R.S. Choudhury, learned counsel for
the applicant and Mr M.U. Ahmed, learned Addl. C.GS.C. for the
respondents, perused the pleadings and other material placed on

record. At the outset, we may note that scope of judicial review in

departmental proceedings has been amply and emphatically dealt

with from time to time. It has been observed that when findings are
hbased on some evidence, had link with material placed on record,
merely because a Court/Tribunal is of the view that another view is
possible could not be a ground to set at naught said findings. In the
present case, we noticed that though Inquiry Officer had exonerated
her, the President heing the Disciplinary Authority issued show cause
notice dated 29.01.2009 assigning reasons for disagreement. Thus

applicant was afforded reasonable opportunity of hearing, which

opportunity indeed was availed by her by submitted representation |

dated 05.06.2004. 1t was 6nly after considering show cause notice
issued on 29.01.2004, representation submitted by her thereto and on
the advice received from UPSC, the Disciplinary Authority in its
wisdom decided to pass impugne& penalty order dated 21.03.2006
imposing 25% cut in Her monthly pension for a period of ten years.

Which penalty needs to be imposed in a particular case is within the

. exclusive domain of the Disciplinary Anthority as held in Union of

)
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India Vs. Parmananda, (1989) 2 SCC 177. As n;nticed hereinabave, the
Articles of Charge levelled against her namely, acceptance of certain
gifts in cash and kind from a firm with whom she in recent past had
official dealings and the donations)gifh; given to the Trust of which
she was a founder member a.s; well as employment of her son with the
concerned firm certainly ?amounts to grave misconduct on the part of
a senior Revenne Official. Merely berause order passed by her in the
adjudicatory proceeding had been sustained could not he a ground to
discount the test of preponderance of probability, which is a standard
employed and insisted upon in departmental proceedings. Moreover
we may note that in Union of India vs. Duli Chand, 2006 SCC (L&S)
1186, it has been clarified that law laid down in S?’.imjarréo Bhikaji
Nagarkar vs. Union of India, (1999) 7 SCC 409, holding that,
“disciplinary proceeding would not lie against the officer discharging
quasi-judicial functions unless it were established .that the officer
concerned had obtained an undue advantage thereby or in connection
therewith”, is not a good law for the reason. that Union of India vs.
K.X. Dhawan. (1993) 2 SCC 56, had been decided by a larger Bench
of three Hon’ble Judges in comparison to two Bench decision in
Zunjarrao case (supra). In KX. Dhawan case (supra), Hon'ble
Supreme Court listed six instances when disciplinary proceedings
could be initiated against an officer exercising judicial or quasi-
judicié) powers, which included an instance/situation when there is a
prima facie material to show recklessness or misconduct in the

discharge of hisfher duty, or an officer acted in order to unduly favour

a party.

8. Merely because there was no allegation of undue favour to

M}s Kitply Industries, levelled against her, would not be a ground to

3
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contend that, based on preponderance of probability, the Disciplinary
Authority was not justified to disagree with the findings of Inquiry
Officer exonerating her. We may observe that UPSC in its advice has
clearly referred to cross-examination of her son to the effect tﬁat he
was staying with his mothér and offer-to said post from Ms Kitply
Industries had been received through paost on her residential address.
This in itself suggest';i that plea raised by her that she had no
knowledge about gainful employment of her son was rightly rejected
- and not accepted by the competent authorities. Securing gainful
employment of near relatives with entities and bodies with whom she
had official dealings without obtaining prior permission certainly
cannot be viewed lightly, as projected by her. Thus we are of the view
that on merit this Tribunal would not be justified to interfere with
findings recorded by the Disciplinary Authority, a view which had
been possible in Jaw. Our attention was also drawn to other paras of

UPSC advice, which we have considered.

9. As far as payment regarding gramity is concerned, we
may note that the only praver made by her in the pleadings vide paras
8 and 9 had heen with regard to quashing of penalty order of 25% cut.
in her mcmthlyv pension and restoration of full pension. There was no
specific prayer on account of either non-payment. of 'gramit:y or
~ delayed payment of said amount. Vide para 9 deal?ng with int‘erim'
prayer, she had made a request that respdndents be directed to
release her gratuity. Interim order has to be examined alongwith main
prayer, and cannot be read in isolation. It was pointed out to us that
gratuity amount had been released helatedly in March 2009, though
penalty order was passed on 21.03.2006 and direction was issued to

release Gratuity vide the said order. Learned counsel for respondents
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fairly stated that applicant can be sllowed to make appropriate
f}epresentation to the concerned authorities on this aspect and on
examination if it is found that there was :no Justification in withholding
gratuity amount, despite speciﬁc direction issued on 21.03.2006,
necessary relief on that account would be admissible to her. In this
view of the matter, we hold that she would be at lihérty to make
appropriate representation to concerned aut:horitiés highlighting
these aspects and if such ;3 representation is preferred within a month

from today, the . same shall be considered by the authorities

- objectively b-y passing a reasoned and speaking order. What could be

the rate of interest, is not an issue to detain us further, as norma)
bank rate of 8% would be a guiding factor to determine her claim.
Aforesaid exercise shall be completed within a period of three months

from the date of receipt of her representation.

10, 0.A. accordingly stands disposed of. No costs.

<
(MADAN EUMAR CHATURVEDI) - (MUKESH KUMARGUPTA)
ADMINISTRATIVE MEMBER JUDICIAL MEMBER
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IN THE CENTRAL ADMINISTRATIVE TRIBUNAL

GUWAHATI BENCH

Mrs. L.R.Mithran
Commissioner of Central Excise (Rtd.)
Mercy Dez Villa, Nongrim Hills,

Shillong-793003 APPLICANT

Vs

Union of India
(Through: The Secretary to the Government of India, Ministry of Finance,

Department of Revenue, North Block, New Delhi-110001)

RESPONDENT

DETAILS OF APPLICATION:
1. Particulars of the order against which the application is made :
Order No.C.14011/39/2001-Ad.V./1330 dated 21.3.2006 passed by the
President of India and communicated by the Under Secretary to the
Government of India, Ministry of Finance, Department of Revenue, New

Delhi.



2. Jurisdiction of the Tribunal :

The applicant declares that the subject-matter of the order against which

she seeks redressal is within the jurisdiction of this Tribunal.

3. Limitation :

The applicant further declares that the application is within the limitation

period prescribed in Sec. 21 of the Administrative Tribunals Act, 1985.

4. Facts of the Case : ’

(Given here a concise statement of facts in a chronological order, each

paragraph containing as nearly as possible a separate issue of the fact.

1.1.1  The applicant herein was issued a Charge Sheet
Memorandum No.C-14011/39/2001-Ad.V dated

13.12.2001 (Annex.A-2) containing three charges as under:

Ariticle [ of the Charge read as under :

“3.1 Whereas Mrs. L.R. Mithran, IRS, while functioning as

Commissioner, Central Excise, Shillong failed to maintain



absolute integrity and acted in an unbecoming manner in as
much as she during the year 1996-97 obtained employment for
her son, Shri A.R. Mithran with M/s. Kitply Industries Limited,
Kolkata with whom she had official dealings, without obtaining
prior permission of the compctent authority and thereby

contravened Rule 4 of C.C.S. Conduct Rules, 1964.”

Article H read as under :

“3.2 The said Mrs. L.R. Mithran, IRS, while acting as
Commissioner, Central Excise, Shillong during the year 1996-
97 failed to maintain absolute integrity and acted in an
unbecoming manner in as much as she accepted donation/ gift
by way of bank draft, including Tata Mobile Vehicle bearing
Registration No. ML-05-B-2648 given to Zami Memorial
Charitable Trust created by her in the name of her late mother,
which were paid by M/s. Warren Tea Limited, a sister concern
of M/s. Kitply Industries Limited with whom she had official
dealings and thereby contravened rule 3(4) (i) and (iii) of

C.C.S. Conduct Rules, 1964.”



Article 11l read as under :

“3.3 The said Mrs. L.R. Mithran, IRS, while acting as
Commissioner, Central Excise, Shillong féiled to maintain
absolute integrity by obtaining a sum of Rs. 1 lakh in the name
of Zami Memorial Charitable Trust (ZMCT) from unknown
and dubious source through bank draft without intimation/
permission from the competent authority and thereby
contravened rule 18(3) and 3(1) of C.C.S. Conduct Rules,

1964.”

2. The Inquiry Officer was appointed and after holding a thorough
inquiry, the Inquiry Officer held all the three charges as NOT
PROVED in his report marked as Annex. A-5 to this application. In
spite of this clear exoneration of the applicant, and all the evidence on
record establishing the innocence of the applicant, the Disciplinary
Authority has imposed a penalty of reduction of the pension of the
applicant by order NoC.14011/39/2001-Ad.V/1330 dated 21.3.2006
(Annex.A-1) under challenge in these proceedings, acting merely on
the advice of UPSC which has been given without proper appreciation

of the evidence on record.

3. The defence of the applicant and evidence in support thereof in
respect each charge, and also the decision of the Inquiry Officer in

respect of each charge is as under:



3.1.1

"~ Atrticle 1 of the Charge

“3.1 Whereas Mrs. L.R. Mithran, IRS, while functioning as
Commissioner, Central Excise, Shillong failed to maintain
absolute integrity and acted in an unbecoming manner in as.
much as she during the year 1996-97 obtained employment for
her son, Shri A.R. Mithran with M/s. Kitply Industries Limited,
Kolkata with whom she had official dealings, without obtaining
prior permission of the competent authority and thereby

contravened Rule 4 of C.C.S. Conduct Rules, 1964.”

Defence of the Charged Officer to Article 1 :

The Charged Officer had pleaded that she had neither
secured the employment of her son Shri A.R. Mithran with
M/s. Kitply Industries nor was she even aware of this

employment during the relevant time.

Evidence in support of the Defence for Article 1:

The Charged Officer adduced detailed evidence before the
Inquiry Officer to establish that her son Mr. A.R. Mithran had
neither informed her about his assignment with M/s. Kitply

Industries nor she had any other means to know about it.



3.14 The Inquiry Officer had gone into all the evidence so
adduced by the Charged Officer in her defence and observed as under

in his report (Annex.A-5):

“In this connection, defence has relied on the affidavit shown
by Mr. A.R. Mithran on 25.7.2000 before the Judicial
Magistrate First Class, Shillong. A copy of the Affidavit is
appended as Annexure “B-3” to this Defence Brief and has
been adduced in evidence during hearing on 10.8.2002. This

affidavit reads inter alia as under :

“(iv) That in order to further explore the potential of the
coal business and export, I met a number of persons
engaged or planning to get engaged in this business.
This brought me in contract with Mr. S.N. Jagodia of
M/s. Kitply Industries Limited whose Company was
interested in export of coal from Ghasuapara and Tura.
Being convinced that I could promote their business at
Tura or Ghasuapara in the field of coal export, they
engaged me temporary for three months on trial basis
vide their letter dated 25.7.1997 and also provided me
facilities like accommodation, transport, electricity and

phone, etc. in order to-promote their business.



(v) That I was living independently throughout and did
not consider necessary to inform my mother Mrs. L.R.
Mithran about my work with M/s. Kitply Industries
Limited nor she helped me in any manner whatsoevelr
In getting me this work or engaged.

(vi) That I left Tura in December, 1997 as the coal
business could not take off profitably and it also ended
my association with M/s. Kitply Industries Limited.

(ix)That I am presently having my own business at
Aizawl since 1998.

(x)That I have been living independently on my own
since attaining the age of majority, and have neither
asked for any help from my parents in the matter of my
employment or business, nor have I considered it
necessary to keep them informed about my profession,

occupation, employment or business.”

Mr. A.R. Mithran himself appeared as a defence

witness. His testimony is enclosed as Annexure C-3 to this
Defence Brief. When asked as to how he got the temporary
assignment with M/s. Kitply Industries Limited for about 3
months, he stated that many of his friends were engaged in
coal business and he also thought of joining the same
business when he came in contact with Shri S.N. Jagodia of

M/s. Kitply Industries Limited. Shri A.R. Mithran stated that

10

3 a



M/s. Kitply Industries Limited were already in the business of
coal export and were looking for someone to further their
coal business at Ghasuapara at Tura. He stated that being
convinced of his potential, Ms. Kitply Industries Limited
engaged him temporarily for 3 months on trial basis and also
providled him the facilities like accommodation,
transportation, electricity, telephone etc. in order to promote
their business. He stated categorically that his mother, Mrs.
L.R. Mithran did not help him in getting this assignment/
engagement with M/s. Kitply Industries Limited. He stated
further that he did not inform his mother about this. He stated
that although he was temporarily staying in his mother’s
home in May 1997, he was living independently. He stated
further that since completing his graduation in 1993, he had
been living independently and did not consider it necessary to
inform his mother about his activities. He stated specifically
that he did not inform about his assignment with M/s. Kitply
Industries Limited. This does not appear to be unnatural in

the highly westernized atmosphere prevailing in North East.”

11



315 Inquiry Officer’s conclusion on Article 1 :

After taking into account all the evidence on record, Inquiry

Officer has concluded under:

“6) If the contents of the affidavit of Shri A.R. Mithran and also
his oral testimony are read in conjunction with the testimonies
o of prosecution witnesses, namely, Shri R.P. Bose, Deputy
Superintendent of Police, CBI (Annex. A-1), Shri D.K.
Thakuria (Annex. A-4), Shri Shambhunath Jojodia (Annex. A-
5), Shri P. Haridasan Nair (Annex. A-6), it becomes clear that
® there is no evidence that Mrs. L.R. Mithran had either secured
the employment of her son or was even aware of this fact at the
relevant time. The charge is based only on an inference and
there is no direct evidence to show that she had any role to play
in the temporary engagement of Shri A.R. Mitran. M/s. Kitply
Industries have not testified to the truth of prosecution story nor
Mr. A.R. Mithran has accepted that his mother Mrs. L.R.
Mithran had any role to play in his temporary engagement with
M/s. Kitply Industries. Thus there is no direct evidence to

support this charge.”

12
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3.2.1 Atrticle Il and Article 11 of the Charge :

Article 1I reads as under :
“3.2 The said Mrs. L.R. Mithran, IRS, while acting as
Commissioner, Central Excise, Shillong during the year
1996-97 failed to maintain absolute integrity and acted
in an unbecoming manner in as much as she accepted
donation/ gift by way of bank draft, including Tata
Mobile Vehicle bearing Registration No. ML-05-B-
o 2648 given to Zami Memorial Charitable Trust created
by her in the name of her late mother, which were paid
by M/s. Warren Tea Limited, a sister concern of M/s.
Kitply Industries Limited with whom she had official
o dealings and thereby contravened rule 3(4) (i) and (iii)
of C.C.S. Conduct Rules, 1964.”
Article 111 reads as under :
“3.3 The said Mrs. L.R. Mithran, IRS, while acting as
Commissioner, Central Excise, Shillong failed to
maintain absolute integrity by obtaining a sum of Rs. |
lakh in the name of Zami Memorial Charitable Trust
(ZMCT) from unknown and dubious source through
bank draft without intimation/ permission from the
competent authority and thereby contravened rule 18(3)

and 3(1) of C.C.S. Conduct Rules, 1964.”

13



3.2.2. Defence of the Charged Officer to Article Il and Article 111

The Charged Officer had vehemently argued in her defence, and
also proved it by evidence of not less than 14 witnesses who appeared
in person before the Inquiry Officer, that she did not deal with the day-
to-day affairs of the Zami Memorial Charitable Trust and hence had no
knowledge about any donation, whether in cash or in kind, to this
Trust. The Charged Officer had proved beyond any reasonable doubt
that no donation was made to her or at her instance, nor was she aw.are

at any time about any such donation.

3.2.3. Evidence in support of the Defence for Article 11 and

Article I1I :

(@)  The Charged Officer filed fourteen affidavits duly sworn
before the Judicial Magistrate by the following persons to establish that
she neither had knowledge about any donation/ gift to the Trust nor

was in any way instrumental in procuring it :

i. Mrs. Lalthan Zauvi before the Judicial
Magistrate First Class, Aizawal on
07.08.2002

ii. Mrs. L. Chungnungi before the Judicial
Magistrate First Class, Shillong on

25.07.2002

14
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iv.

Vi.

vil.

viii.

iX.

Mrs. Laldawni before the Judicial
Magistrate First Class, Shillong on
25.07.2002

Mrs. Lalniehchawngi before the Judicial
Magistrate First Class, Shillong on
25.07.2002

Mrs. Lalremawii before the Judicial
Magistrate First Class, Shillong on
25.07.2002

Mrs. Darthahniengi before the Judicial
Magistrate First Class, Shillong on
25.07.2002

Mrs. Hlimpuji before the Judicial
Magistrate First Class, Shillong on
25.07.2002

Mrs. Esther Lianchhawni before the
Judicial Magistrate First Class, Shillong
on 25.07.2002

Mrs. L.T. Muani before the Judicial
Magistrate First Class, Shillong on
25.07.2002

Mrs. Van Lalruati before the Judicial

Magistrate First Class, Aizawal on

07.08.2002

15



Xi. Mrs. Lilypuji before the Judicial
Magistrate First Class, Shillong on
25.07.2002

xii. ~ Ms Biaksangi before the Judicial
Magistrate First Class, Shillong on
25.07.2002

xiii.  Ms. Rose Mary Lalhmangaihzuali before
the Judicial Magistrate First Class,
Aizawal on 07.08.2002

xiv.  Mr. H.S. Kumbhat before the Judicial
Magistrate First Class, Shillong on

22.07.2002

(b) Seven defence witnesses who appeared from the defence
were Mrs. Laldawni (Annexure “C-4”), Mrs. Lalthan Zauvi (Annexure
“C-7"), Ms. L.T. Muani (Annexure “C-8”), Ms. Lalremanwii
(Annexure “C-9”) and Mrs. L. Chungnungi (Annexure “C-10). All
these witnesses have been associated with Zami Memorial
CharitableTtrust as office bearers or as its members. In their oral
testimony before the Inquiring Authority, all of them stated

categorically that -

16
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(i)

(iii)

(iv)

V)

(vi)

(vii)

(viii)

Mrs. L.R. Mithran did not have control over the
decision of the Governing Body which took the
final decisions;

Mrs. L.R. Mithran was not authorized to handle
cash, property or bank accounts of the Trust;
The properties of the Trust were not used for
any purpose other than purposes for which the
Trust had been created;

Mrs. L.R. Mithran or any member of her family
did not ever use any movable or immovable
property of the Trust;

Mrs. L.R. Mithran did not solicit any donations
in cash or any kind from any company, business
house or organization for Zami Memorial
Charitable Trust;

No donations in cash or kind from any company,
business house or organization were received
through Mrs. L.R. Mithran.

Mrs. L.R. Mithran was not involved in day-to-
day affairs of the Trust as the same were looked
after by the office bearers;

The control over the Trust was with the
Governing Body and not with Mrs. L.R.

Mithran.

17



324 Inquiry Officer’s findings (Annex.A-5) in respect of Article

11 and Article H!I of the Charge :

The findings of the Inquiry Officer in respect of Charge 1l and 1l

arc :

“41. Coming to Charge No.2, while the needle of suspicion
points to Mrs. L.R. Mithran, the documentary and oral evidence
does not go as far as to establish beyond a reasonable doubt that
she was guilty of the alleged misconduct. In Jaharlal Das Vs.
State of Orissa, AIR 1991 SC 1388, the Hon’ble Supreme
Court held that in cases depending largely upon circumstantial
evidence, there is always a danger that conjecture or suspicion
may take the place of proof. Therefore, various circumstances
in the chain of evidence should be established clearly and that
the completed chain must be such as to rule-out a reasonable
likelihood of the innocence of the accused. In the instant cases,
Shri S.P. Goenka of M/s. Kitply Industries Limited is a vital
link in the chain of evidence as he has been referred to as the
key person who asked Ms. Warren Tea Limited to donate
money and vehicle to the Zami Memorial Charitable Trust.
The chain of circumstantial evidence appears to break at Shri
S.P. Goenka as he has neither been called as a prosecution
witness nor his statement recorded at any time before any

authority has been brought on record. No reason has been



adduced in the Charge Sheet or by the Presenting Officer as to
why the said Shri S.P. Goenka has not been called as a witness
to prove or explain the sequence of facts underlined in the
Charge Sheet. His unexplained absence in the chain of
prosecution evidence raises doubts about the existence of acts
alleged in the Charge Sheet to be attributable to him either

directly or in collusion with Mrs. L.R. Mithran.

42. Four of the prosecution witnesses, namely, Shri D.K.
Thakuria of M/s. Kitply Industries Limited, Shri Sambhunath
Jajodia, Director of M/s. Kitply Industries Limited, Shri P.
Haridasan Nair and also Shri Anil Kumar Banka of M/s. Kitply
Industries have stated in the course of their cross-examination
that the donations to Zami Memorial Charitable Trust were
neither solicited by Mrs. L.R. Mithran nor were these given to
her.  Affidavits of Office Bearers or Members of Zami
Memorial Charitable Trust, adduced in evidence by the
Defence also testify to the fact that Mrs. L.R. Mithran was not
instrumental in any way in getting these donations. It has been
further affirmed in these affidavits that Mrs. L.R. Mithran was
not involved in day-to-day affairs of the Trust and all the
decisions of the Trust were taken by the Governing Body and
not by Mrs. L.R. Mithran. The defence witnesses appearing

before the Inquiring Authority have also affirmed the same.

L



43. It has not been proved beyond reasonable doubt as to how
Mrs. L.R. Mithran or any member of family benefited or could
have benefited from any donation given to Zami Memorial
Charitable Trust. As per the Rules and Regulations of the said
Trust, she or her family could not be the beneficiary of the
Trust. The documentary as well as oral evidence adduced by
the Charged Officer proves that the cash and movable or
immovable properties of the Trust have never been used for the
benefit of Mrs. L.R. Mithran or any member of her family. On
the other hand, the affidavit sworn by the first President of the
Trust and adduced in evidence shows that Mrs. L.R. Mithran
donated her own land with present worth Rs. 25 lakhs to the

Trust for setting up a free de-addiction centre.

44. It is not proved beyond surmises and conjectures that Mrs.
L.R. Mithran, Charged Officer, was aware of the donation of
money and vehicle by M/s. Warren Tea Limited to the Zami
Memorial Charitable Trust although the possibility of her being
aware of these donations cannot be ruled out. As pointed out
earlier, the Hon’ble Supreme Court has held in Ministry of
Finance and Another Vs. S.B. Ramesh, (1998) 3 SCC 227 :
AIR 1998 SC 853, that suspicion, howsoever strong, cannot be
substituted for proof even in a departmental disciplinary

proceedings.
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45. In view of the above, Charge No.2 is also not proved.

46. Coming to Charge No.3, all the documentary evidence as
well as oral evidence, including the Investigating Officer’s
reply to questions put to him during his cross-examination,
establish beyond any doubt that the draft of Rs.1 lac from an
unidentified person and in favour of Zami Memorial Charitable
Trust was received in the Trust’s office by post. Therefore, the
said money cannot be said to have been received by Mrs. L.R.
Mithran which would have made it obligatory for her to seek
prior approval or give intimation to the Government. No link
between this donation and Mrs. L.R. Mithran has been
established after taking into account the documentary and oral
evidence by defence witnesses. Therefore, Charge No.3 is also

not proved.”

4.1.1. The Disciplinary Authority sought to disagree with the findings
of the Inquiry Officer and a Show Cause Notice NoC.14011/39/2001-

Ad.V dated 29.1.2004 (Annex.A-6) was issued to the applicant.

4.1.2 The grounds on which the Disciplinary Authority proposed to
disagree with the findings of the inquiry officer and the reply given by

the applicant to the said show cause notice are as under:
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4.1.3 Reasons cited in the instant Show Cause Notice for the
disagreement of Disciplinary Authority with the Inquiry Officer’s

findings on Article 1 of the Charge:

The findings of the Inquiry Officer are proposed to be

disagreed to for the following reasons:

(i) The findings of the 10 does not appear to be in
conformity with provisions of Rule 4(2)(i) which says, “A
Govt. servant shall, as soon as he becomes aware of the
acceptance by a member of his family of an employment in any
company or firm, intimate such acceptance to the prescribed
authority and shall also intimated whether he has or has had
any official dealings with that company or firm”. Therefore, it
was incumbent upon Mrs. Mithran to intimate to the
Department about the employment of her son with Ms. Kitply
Industries Ltd., Kolkata with whom she had official dealings,
which she failed to do so. It is immaterial whether the
employment was temporary or permanent as the Rule 4 ibid

does not make any difference in permanent and temporary

employment.

(i) She has also not intimated to the Department that
her son was independent since he attained majority as required

under Rule 15(3) of CCS (Conduct) Rules, 1994. Hence,
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findings of the 10 in respect of Article-1 of the Charge are not

tenable.

4.1.4 The applicant replied as under to the above :

a) I have established beyond a reasonable doubt by
adducing abundant evidence detailed in para 5 above (which is
also accepted and relied upon by the Inquiry Officer) that my
son never made me aware of his assignment with M/s. Kitply
Industries. 1 agree that is immaterial whether the employment
was temporary or permanent. However, 1 emphasize that as |
was not aware of this employment, irrespective of its being
permanent or temporary, it could not have been possible for me
to intimate about such employment to the prescribed authority.
The disciplinary authority cannot assume, contrary to all
evidence on record and also the findings of the Inquiry Officer,

that I was aware of such employment.

I cannot be punished for the supposed lapse of the part of
my grown-up son in keeping me informed about all his
activities. He has stated on oath in the affidavit as well as
before the Inquiry Officer that he never informed me about his
employment with M/s. Kitply Industries. 1 could not have
informed the Department without having been aware myself

about it.
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b) Regarding the reason stated in para 7(ii) above, I
have only to say that Rule 15(3) of CCS (Conduct) Rules, 1964
has been misquoted to allege that I have also not intimated to
the Department that my son was independent since he attained
majority. There is no requirement under the said Rule to
inform the Department as and wen an employee’s child attains
majority and becomes independent. I reproduce below the Rule

15(3) of the said Rules:

“3) Every Government shall report to the
Government if any member of his family is engaged in a
trade or business or owns or manages an insurance agency

or commission agency.”

Even a plain reading of this rule makes it abundantly clear
that there is no requirement under this Rule to inform the
Department when an employee’s child attains majority and
becomes independent, so long as he does not engage in trade or
business or owns or manages an agency which is admittedly not

the situation the present case.

c) In view of the above, I humbly submit that the

Inquiry Officer’s report is sought to be disagreed upon on

frivolous grounds.
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4.2.1 Reasons cited in the instant Show Cause Notice for Disciplinary
Authority’s disagreement with the Inquiry Officer’s findings in

respect of Article 11 and Article 11T of the Charges :

The Show Cause Notice cited the following reasons for

disagreement with 10’s report :

“As regards Article 11 and HI of the Charge, the 10 has held
that evidence is necessary which can confirm either the CO’s
demand and/or acceptance or the knowledge/awareness of the
above donations in addition to the point as to who was the
beneficiary ultimately. It is observed that the findings of the 10
appears to be deficient because lapses on the part of Mrs.
Mithran on this account vis-a-vis Conduct Rules involved have
not been analyzed by the 10. It is a fact that Trust was created
by her during the pendency of the adjudication proceedings.
She was one of the main promoters of the Trust and she herself
had deposited the registration fees, which indicate that she has
been actively associated with accepting donations/ gifts by way
of bank drafts including Tata Mobile vehicle given to Zami
Memorial Trust which were paid by M/s. Warren Tea Ltd., a
sister concern of M/s. KIL, with whom she had official
dealings. The act of her concealment goes to prove her failure

to maintain absolute integrity and indulging in actions
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unbecoming of a Govt. servant. Thus, findings of 10 in respect

of Article 1I and 111 of the charge are also not tenable.”

42.2. Applicant’s submissions on the above reasons in respect of

Article II and Article 111 were as under:

) The Disciplinary Authority proposes to disagree
wrongly with the IO on the grounds that the findings of 10
appear to be deficient because the lapses on the part of Mrs.
Mithran in relation to donation vis-a-vis Conduct Rules
involved have not be analyzed. It is humbly submitted that all
the evidence, documentary as well as oral, establishes beyond a
reasonable doubt that I was not aware of any such donation or
gift received by the said Trust. 1t would be contrary to law and
principles of justice to attribute to me the knowledge about
such donation or gift, in spite of undisputable evidence on
record. I have proved beyond a reasonable doubt that though I
was one of the main promoters of the Trust and had myself
deposited the registration fee, I was not dealing with the day-to-
day affairs of the Trust and had no means to know about the
said donations. There is no evidence at all on record to
establish that any such donation was at my instance or I was
even aware of any such donation. 1 cannot be accused of
having concealed any fact about which | was not aware at all.

Such grave charges as have been leveled against me need to be
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supported by evidence and not by suspicions. Leave aside the
huge evidence adduced by me to establish that 1 was not
dealing with day-to-day affairs of the Trust and was not made
aware by any office bearer or member of the Trust about any
donation or gift. Even the departmental witnesses have not
supported these Charges. The whole case against me is built on
presumptions and assumptions. Relying on the judgment of the
Hon’ble Supreme Court in Ministry of Finance Vs. S.B.
Ramesh (1998) 3 SCC 227 : AIR 1998 SC 853, the Inquiry
Officer has rightly held that suspicion, howsoever strong,
cannot be substituted for proof even in departmental

disciplinary‘ proceedings.

4.3.1 The applicant  humbly submitted and prayed to the
Disciplinary Authority that she was not guilty of any misconduct, and
the Inquiry Officer’s findings should not be disagreed with on
frivolous grounds unsubstantiated by any evidence. She added that she
had retired from service long back and should be allowed to live her
retired life peacefully. She desired to be heard in person if any

decision contrary to the findings of Inquiry Officer was proposed to be

taken.

5. The Disciplinary Authority then referred the matter to UPSC which

advised as under in their letter dated 17.1.2006 (Annex. A-8):
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AND WHEREAS taking all facts and circumstances of the
case in their totality, the Commission came to the conclusion
that although it is not conclusively proved that while passing
the adjudication order dated 5.12.96 on Show-cause Notice
dated 28.2.95 issued by the Commissioner, Central Excise,
Shillong to M/s. Kitply Industries Ltd., slicing down the
Central Excise Duty to Rs. 8,13,40,448/- to be paid by M/s.
Kitply Industries Ltd., had committed any illegality or acted
with malafide motive to show any undue favour to be said firm,
the Articles 1, II and 111 of the Charge stand proved to the extent
as discussed in para 9 and 10 above. Further, considering that
CO, being a Commissioner of Central Excise, was a very senior
officer, the gross misconduct committed by her in view of the

Articles of Charge as stand proved becomes very grave.

13. AND WHEREAS in the light of their observations and
findings and after taking into account all other aspects relevant
to the case, the Commission observed that the charges
established against the Charged Officer, constitute grave
misconduct on her part and advised that the ends of justi
would be met in this case if the penalty of withholding fof 25%
of the monthly pension otherwise admissible to Smt.
Mithran is imposed on her for a period of ten years and further
the gratuity admissible to her should be released if not required

otherwise.
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6. The Disciplinary Authority has passed the impugned order without
due application of mind, ignoring totally the findings of the Inquiry
Officer and also the facts and evidence on record, relying merely on
the UPSC’s advice which has been given without due appreciation of

evidence and is based merely on surmise and conjectures.

»._ 7. The impugned order is thus null and void ab initio on the ground of
having been passed without due application of mind and relying
 J merely on the advice of an authority which neither gave a hearing to

the applicant nor appreciated the facts and evidence on record.

L 5. Grounds of relief with legal provisions:

1. The impugned order has been passed by the Disciplinary

PY Authority without due application of mind, ignoring totally the
findings of the Inquiry Officer and also the facts and evidence on

record, relying merely on the UPSC’s advice which has been given

without due appreciation of evidence and is based merely on surmise

and conjectures.
2. The impugned order is null and void ab initio also on the ground

: of having been passed in violation of the principles of natural justice in

as much as it has been passed without due application of mind and
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relying merely on the advice of an authority which neither gave a
hearing to the applicant nor appreciated the facts and evidence on

record.

6. Details of the remedies exhausted :

The impugned order is passed by the President of India against which
no appeal lies. Hence, there is no remedy available except this application

before the Hon’ble Central Administrative Tribunal.

The applicant declares that she has availed of all the remedies available

to her under the relevant service rules, etc.

(Give here chronologically the details of representations made and the
outcome of such representations with reference to the contents of Annexure to

be given in support thereof).
7. Matters not previously filed or pending with any other Court :

The applicant further declares that she had not previously filed any
application, writ-petition or suit regarding the matter in respect of which this
application has been made, before any Court or any other authority or any
other Bench of the Tribunal nor any such application, writ-petition or suit is

pending before any of them.
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8. Relief’s sought :

In view of the facts mentioned in para 6 above the applicant prays for the

following relief (s) :

The applicant prays that the impugned order imposing a penalty of
r———i

25% cut in the monthly pension be set aside and the pension and other

benefits restored in full.
9. Interim order, if any, prayed for :

Pending final decision on the application, the applicant seeks the following

interim relief ;

(i) The applicant may be allowed to draw her pension in full.during the
/
pendancy of this application.

(i) The Respondent may be directed to release the applicant’s gratuity.
A

10. In the event of application being sent by registered post, it may be

stated whether the applicant desires to have oral hearing at the admission stage

and if so, he shall attach a self-addressed Post-card or Inland Letter, at which

intimation regarding the date of hearing could be sent to him.

Yes
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11. Particulars of Bank Draft/ Postal Order filed in respect of the
application fee :
A/C payee draft No. “282357” dated 13.03.2007 drawn on Vijaya

Bank, Guwahati Branch.

12. List of enclosures :
1. Copy of impugned order No. C.14011/39/2001-Ad.V/1330
dated 21.3.2006
2. Copy of Charge Sheet Memorandum No.C-14011/39/2001-Ad.V -

4078-84 dated 13.12.2001 issued to the Applicant

3. Copy of the Order appointing the Inquiry Officer

4. Copy of the Defence Brief submitted before the Inquiry Officer

5. Copy of the Report of the Inquiry Officer
0. Copy of the Show Cause Notice No. C.14011/39/2001 Ad.V dated

29.1.2004 by Disciplinary Authority seeking to disagree with
findings of Inquiry Officer
7. Copy of the reply dated 5.6.2004 to Show Cause Notice

8. Copy of the letter No.F.3/268/2005-SI dated 17.1.2006 by the Union

Public Service Commission
9. Self-addressed envelop as required.

10. A/C payee daft for Rs.50/= payable in Guwahati.
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VERIFICATION

I Smt. L.R.Mithran (Name of the applicant) d/o Late Pu K.T.Khuma IFAS,
age 65 years retired Commissioner Customs and Central Excise , residing in
Nongrim Hills, Shillong, do hereby verify that the contents of paras 1, 4 to 12
are true to my personal knowledge and paras 2 to 3 believed to be true on legal

advice and that I have not suppressed any material fact.

imw 0 \
e Buwoaligly

Date :

Signature of the applicant. ¢
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F.No.C.14011/392001-AdV - /3 3EN @" |
Government of India o .
Ministry of Finance A _— o

Department of Revenue

New Delhi, the 21st March, 2006

ORDER
(No. 10/2006)

C WHEREAS disciplinary -proceedings under Rule 14 of the CCS (CCA) Rules,
1965, against Smt. L.R. Mithran, Commissioner of Customs and Central Excise, were
initiated vide Memorandum of even number dated 13.12.2001. As Smt. L.R. Mithran
(hereinafter also referred to as the €.0.) has retired from Gevernment service on
superannuation on_31.7.2002, the disciplinary proceedings initiated- against her vide
charge Memo- dated 13.12.2001 are deemed to be proceedings under Rule 9 of the CCS
(Pension) Rules, 1972. ' SR '

AND WHEREAS charges leveled against her vide said charge Memo, in brief, are :

AR]

[ECLE OF CHARGE - T

7" Smt. L.R. Mithran, while functioning as Commissiener, Central Excise, Shillong,

" failed to maintain absoklute integrity and acted in a manner unbecoming of a
Government . servant inasmuch: as she, during the year 1996/97 obtained
employment for her son Shri A.R. Mithean with M/s. Kitply Industries Ltd:, Kolkata

_ with whom she had official dealings, without obtaining prior permission of the
@ - competent authority and thereby contravened Rule 4 of CCS (Conduct) Ryles,

1964. £ M/M’ ik | A

22 ARTICLE OF CHARGE - II :

Smt.E.R. Mithran, while acting as Commissioner, Central Excise, Shillong during
9o the year 1996/1997 failed to maintain absolute integrity and acted in a manner
unbecoming of a Government servant inasmuch as she, accepted donation/gift by
way of Bank Draft including Tata Mobile vehicle bearing Regd. No.ML-05-2648
given: to Zami Memorial Cheritable Trust created by her in the name of her late
mother, which were paid by M/s. Warren Tea Ltd., a sister concern of M/s. Kit Ply
Industries with whom she had official dealings and thereby contravened Rule
3(1)(i) and (iii) of the CCS (Conduct) Rules, 1964. .
=

wrareren®

23 ARTICLE OF CHARGE - IIT

Smt. L.R. Mithran, while acting as Commissioner, Central Excise, Shillong during
the year 1996/1997 failed 1o maintain absolute integrity inasmuch as she obtained
4 sum of Rs.F lakh in the name of Zami, Memorial Trust from. unknown and
dubious souree through bank draft w7 wimation/permission from  the
competent authority and thereby contravened rule 18(3) and 3(1) of €CS(€onduct)
Rules, 1964, g — -




ey e gp - |
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3. AND WHEREAS the aforesaid articles 'Qf charge were duly supported by detailed
statement of imputations :

4, AND WHEREAS on denial of charges, an open inquiry was conducted. In his
report dated 28.8.2002, the Inquiry Officer held all the three Articles of Charge against
the charged officer as ‘not proved’. The Inquiry Report was examined carefully. The
findings of the IO in the Inquiry Report vis-a-vis charges levelled against Smt. Mithran
were analyzed and it was found that the following aspects appear to have been
overlooked by the 10 in the case.

1) As regards Article-1 of the charge, the 10 had concluded that the charge is based on
an inference and there is no direct evidence to show that the C.O. had any role to play in
temporary engagement of her son with M/s. Kitply Industries. The said findings of the 10
do not appear to be in conformity with provisions of Rule 4(2)(ii) which says, “A Govt.
servant shall, as soon as he becomes aware of the acceptance by a member of his family
of an employment in any company or firm, intimate such acceptance to the prescribed
authority and shall also intimate whether he has or has had any official dealings with that
company or firm”. Therefore, it was incumbent upon Smt. Mithran: to intimate to the
Department about employment of her son with Ms. Kitply Industries Ltd. Kolkata with
whom she had official dealings, which she failed to do so. It is immaterial whether the
employment was temporary or permanent as the Rule 4 ibid does not make any difference
in permanent and temporary employment. She has also not intimated to the Department
that her son was independent since he attained majority as required under Rule 15(3) of
CES(Conduet). Rules, 1964. Hence, findings of the 10 in respect; of Article-1 of the
charge were not found tenable. ' '

). As regards Articles Il and 1IF of the charge, the 1O had held that evidence is
necessary which can confirm either the CO’s demand and/or acceptance or the
knowledge/awareness of the above donations in addition to the point as to- who was the
beneficiary ultimately. 1t is observed that the findings of the 10 appears to be deficient
because lapses on the part of Smt. Mithran on this account vis-a-vis conduct rules
involved have not been analyzed by the IO. It is a fact that the Trust was created by her
during the pendency of the adjudication proceedings. She was one of the main. promoters
of the Trust and she herself had deposited the registration fees, which indicate that she has
been actively associated with the activities of the Trust. Therefore, donation/gift given to
the Trust were well within her knowledge. Moreover, she has not intimated to the
Department about forming of a charitable Trust as required under Rule 15(2)(d) of the
CCS(Conduct) Rules, 1964. Therefore, it appears that she has concealed from the
Department her participation in the activities of the Trust which inter-alia included
accepting donations/gifts by way of bank drafts including Tata Mobile vehicle given to
7ami Memorial Trust which were paid by M/s Warren Tea Ltd., a sister concern. of M/s
K 1L, with whom she had official dealings. This act of her concealment goes to prove her
failure to maintain absolute integrity and her indulging in acts of unbecoming of a Govt.
servant. ‘Thus, findings. of IO in respect of Articles I and [T of the charge were also not
found tenable.

5. AND WIHEREAS “the matter was referred 0 e CVE with the views on the LO’s
report as in the preceding para, foF 2" tage advice. The CVE, inagreement with the
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views of the Department, advised imposition of suitable cut in pension of Smt. L.R.
Mithran, Commissioner (Retd.), as per their O.M. dated 19.12.2003. Accordingly, in
terms of Rule 15(2) of the CCS (CCA) Rules, 1965, a Show Cause Notice indicating
tentative reasons for disagreement was issued to Smt. L.R. Mithran, Commissioner (Retd)
calling upon her to show as to why the said findings of the Inquiry Officer should not be
disagreed with and a penalty of suitable cut in pension in her monthly pension be not
imposed on her. A copy of Inquiry Report as well as CVC’s advice was also given to her
alongwith the said Show Cause Notice.

6. AND WHEREAS Smt. L. Mithran, submitted her reply/representation vide letter
dated 5.6.2004. The reply of Smt. Mithran has been examined. It is felt that even though
there does not appear to be any direct evidence to prove that Smt. L. R. Mithran was
aware of here son’s employment in M/s Kitply, the probability of her knowing the same
are quite high. There is every chance that the C.O may have been aware of her son’s
employment in M/s Kitply with whom she had official dealing in the past. The CO’s
contention at para 8(b) that “ There is no requirement under the CCS(Conduct) Rules to
inform the Department as and when an employee’s child attains majority and becomes
independent” is not acceptable. It was incumbent upon Smt. Mithran to intimate to the
Department about the employment of her son with M/s Kitply Ind. Ltd., Kolkata with
whom she had official dealing which she failed to do so. All the charges are based on the
main allegation that Ms. L.R. Mithran showed undue favour to M/s Kitply Ind. Ltd.
Kolkata by way of passing an adjudication order wherein she sliced down. the evaded
Central Excise duty from 35.79 crores to 9.14 crores. Thus Article of Charge-I is proved.

7. AND WHEREAS it is a fact that M/s Zami Mobile Charitable: Trust was created

by Smt. L.R. Mithran &s there is no doubt or dispute abeut the fact that the said Smt. L.R.
Mithran paid Rs. 250/- as registration fee for the trust or that she was a Trustee of the said
trust. It indicates that she had been actively associated with the activities of the Trust.

Therefore, donation/gifts given to the Trust were well within her knowledge and her "

contention that she was not aware of any such donation or gift received by the said Trust
is not tenable. She has failed in intimating the Department about the formation of the
Trust as soon as she paid the registration fee for the said Trust or on receiving the
intimation of registration from the State Govt. authorities as required under Rule 15(2) (d)
of CCS (Conduct) Rules, 1964. Therefore, she has concealed her participation in the
activities of the Trust which interalia includes accepting donation/gifts by way of bank
drafts including a Tata Mobile Vehicle given to Zami Memorial Trust which were paid by
M/s Warren Tea Ltd., a sister concern of M/s Kitply Industries Ltd., Kolkata with whom
she had official dealing. This act of her concealment goes to prove her failure to maintain
absolute integrity and indulging in acts of unbecoming of a Govt. servant. Thus the
charges under Article II and III also stands proved.

8. AND WHEREAS in the light of the above, the CO’s contention that she is not

guilty of any misconduct, and the 1.0.’s findings should. not be disagreed with on

frivolous grounds unsubstantiated by any cvidence is not tenable as there are enough

rcasons and circumstantial evidences to prove that she was awarc of the positions

mentioned at para S and 6 above.

A
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9. AND WHEREAS the Disciplinary Authority, after taking consideration the C.O’s
submissions on the Show Cause Notice for disagreeing with the Inquiry Report, arrived at
a provisional conclusion that the ends of justice would be met if a penalty of withholding
of 25% of the monthly pension otherwise admissible for a period of ten years is imposed
on Smt. L.R. Mithran, Commissioner (Retd.), subject to the concurrence of the UPSC.

10. AND WHEREAS the case records were forwarded to the UPSC (hereinafter called
as the ‘Commission’) for their advice. After perusal of the case records, the Commission
has furnished their advice vide their letter dated 17.1.2006. The Commission has
observed that -

(1) Vide DA’s Order dated 13.3..2002, Shri Krishna Kant, the then Addl. Director
General of Central Excise Intelligence, New Delhi, was appointed as the Inquiring
Authority to inquire into the Charges framed against the CO. On 28.8.2002, the 10
submitted his Inquiry report with the conclusion that the allegation contained in the
Statement of Imputations of misconduct contained in the Charge-sheet have not
been established as the Charges viz. Art. I, Art.ll and Art.lII, as contained in the
Memorandum dated 13.12.2001 are not proved against the CO.

(i)  The D.A. disagreed with the findings of the 10 and held all the three Articles of
charge as proved giving the reasons as contained in their Show —Cause Notice
dated 29.1.2004.

(iii)  Out of the Articles of Charge as per the Charge sheet against the CO, the basic
allegation against the Charged Officer is that she showed undue favour to M/s
Kitply Ind. Ltd., Kolkata, while adjudicating a show-cause notice for the alleged
evasion of duty to the tune of Rs. 35, 79,07,804/-. It has been alleged specifically
that she passed the adjudication order slicing down the evaded payment of Rs.
35, 79,07,804/- to Rs. 9,14,40,448/- for a consideration and she obtained
employment for her son, Shri A.R. Mithran with M/s. Kitply Industries Ltd. with
whom she had official dealings, without prior permission of the competent
authority.

(iv)  Upon adjudication of the case of duty evasion by M/s. Kitply Industries Ltd.,
which was detected by the officers of Directorate General of Anti-evasion ,
Kolkata in 1994, the CO passed the Order on 5.12.1996, slicing down the Central
Excise duty from Rs. 35,79,07,804/- to Rs. 8,13, 40,448 [comprising of Rs.
7,05,95,368 on account of non-inclusion of advertisement cost incurred by M/s.
Landle in the assessable value, Rs. 48,48,500/- on account of non-inclusion of
interest accrued on the deposit of Rs. 2 crores made by M/s. Landle to M/s.
Kitply Industries Ltd. and Rs. 58,96,580 on account substitution of grade in the
seven Depots as indicated in the said Order]. Thereafier, Hon’ble Customs,
Excise and Gold (Control) Appellate Tribunal [CEGAT] Eastern Bench, Kolkata
vide their Order dated 15.6.99 sliced down the amount of Rs. 8,13,40,448/- (as
per the CO’s adjudication order) to a much smaller amount of Rs. 58,96,580/-
plus penalties of Rs.10,00,000/-. This shows that = -"AT confirmed one
demand, amounting to Rs. 58,96,580/- of the CO’s adjudication order whereas sct
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(vi)

5. & 3

aside other two demands totaling to Rs. 7,54,43,868/- as well as the penalty of Rs.
1,00,000/- as imposed on Shri P.K. Goenka as per the CO’s order dated 5.12.1996.
Further, as per the case records, while accepting the CEGAT’s order, the Hon’ble
Supreme Court dismissed the Civil appeal filed by the Department against the said
CEGAT’s. order. Here, it is to be pointed out that it is not obligatory for an
adjudicating authority to confirm the same amount as has been demanded in the
Show cause notice. Otherwise, it will amount to say that the adjudicating authority
has no option but to confirm cach and every Show cause notice which sounds
nothing but absurd. So, if an adjudication authority has reduced the amount as
demanded in the Show cause notice, it cannot be considered/treated as loss to the
Government. Therefore, considering the whole sequence of events as brought out
hitherto, it is not proved that the CO while passing the adjudication order dated
5.12.1996 had committed any illegality or acted with any malafide motive to show
any undue favour to the said firm. As such, the Commission are of the view that the
findings of the 10 with regard to this main Charge are in order, i.e. this Charge is
not proved against the CO.

The other part of this Chargc is regarding employment of the CO’s son with M/s.
Kitply Industries, with whom the CO had official dealings without obtaining
prior permission of the competent authority in contravention of Rule 4 of the

CCS(Conduct) Rules, 1964.

The Commission have obscrved further from the case records, the adjudication
order in the case was passed by the CO on 5.12.96 whereas the temporary
_assignment for which the C( )’s son was engaged started much later in July, 1997.

Thus, it appears that there is no immediate connectivity between the event of

CO’s passing the adjudication order and offer of acceptance of the casual
engagement by her son. In this regard, the CO has pleaded that she has
established beyond a reasonable doubt by producing abundant evidence in the
~ shape of documentary as well as depositions of defence withnesses as detailed in
Para 5 of her letter dated 5.6.2004 that her son never made her aware of his
assignment with M/s. Kitolz, She emphasized that as she was not awar¢ of his
employment with the said fi, it could not nave Deen possibic for her to intimate
about such employment to the prescribed authority. In the face of the abundant
evidence on record and also the findings of the 10, she maintains that she was not
aware of such employment‘ and as such she could not have informed the
department. However, during the course of examination of Shri A.R. Mithran,
son of the CO, it has been clearly brought on record that during the period when
Shri A.R. Mithran got assignment/employment with M/s. Kitply Idustries Ltd. he
was staying with his mother i.. the CO. further, as seen from the cross-
examination, the said offer was received from M/s Kitply Industries Ltd. through
post. It is also a matter of record that Shri A.R. Mithran, was looking for some
job for quite sometime and he got offer from a person with whom her mother i.e.
the CO was having official business who, being territorial Commissioner of
Central Excise having jurisdiction over manufacturing unit of M/s. Kitply
Industries Ltd., had brought down a huge chunk of demand against them. The
circumstances suggest that the €O cannot be totally unaware of the assignment

¥
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given to her son by M/s. Kitply Industries Ltd. since her son Shri A.R. Mithran was
staying unemployed with her. Therefore, the Commission is of the view that the
allegation that she failed to obtain prior permission from the Government in
securing employment with the persons with whom she had official dealings stands
proved.

(vii)"  According to remaining two Articles of charge, the CO accepted donation/gifts by
way of bank drafts including a Tata Mobile Vehicle given to Zami Memorial
Charitable trust created by her in the name of her late mother which were paid by
M/s. Warren Tea Ltd., a sister concern of M/s. Kitply with whom she had official
dealings. To this, the Charged Officer, in her defence, presented as many as 14
affidavits, duly sworn in before the Judicial Magistrate that she did not deal with
the day to day affairs of the Zami Memorial Charitable Trust and had no
knowledge about any donation, whether in cash GFFKifd T this trust.

11. AND WHEREAS the Commission has further observed that the available case
records in this regard show that the Charged Officer was a founder member of the Trust
as she had herself deposited the Registration fee and was also a founder member of
Governing body of the Zami Memorial Trust which was created in the name of her late
mother. It has also not been disputed that donations amounting to Rs. 5 lakhs and 1 lakh
respectively had been received by the Trust in addition to a Tata Mobile Vehicle which
was gifted to the Trust by a sister concern of M/s. Kitply. Rule 1552 :fd! of CCS gConduct),
Rules, 1964, clearly states that a Government servant may wi Tprevious sanction of
the govt. take part in registration, promotion or management (not involving the holding of
an elective office) of a literary, scientific or charitable society....... Provided that in a case
falling under Clause (d)....... His official duty shall not suffer thereby and “he shall
within a period of one month of his taking part in such activity, report to the Gowt. giving
details of the nature of his participation.” Considering all these facts, there is no escape
from the conclusion that the CO had an important role to play in the Zami Trust which
received a vehicle and a sum of Rs.1 lakh in the name of the Trust from a Tea Company
as well as from unknown sources. It is also not credible that she had no knowledge of all
such events. Therefore, the Disciplinary Authority has rightly stated that the CO appears
to have concealed from the Department her participation in the activities of the Trust.
Hence, the allegations made under Article 11 and 11T stand substantiated against the CO.

12. AND WHEREAS taking all facts and circumstances of the case in their totality, the
Commission came to the conclusion that although it is not conclusively proved that while
passing the adjudication order dated 5.12.96 on Show-cause Notice dated 28.2.95 issued
by the Commissioner, Central Excise, Shillong to M/s. Kitply Industries Ltd., slicing
down the Central Excise Duty to Rs. 8,13,40,448/- to be paid by M/s. Kitply Industries
Ltd., had committed any illegality or acted with malafide 1. o .. show any undue
favour to the said firm, the Articles I, 11 and I of the Charge stand proved to the extent as
discussed in para 9 and 10 above. Further, considcring that the CO, being a Commissioner
of Central Excisc, was a very senior officer, the gross misconduct committed by her in
view of the Articles of Charge as stand pro. ol Heconnes very grave.
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13.  AND WHEREAS in the light of the their observations and findings and after taking
into account all other aspects relevant to the case, the Commission observed that the
charges established against the Charged Officer, constitute grave misconduct on her part
and advised that the ends of justice would be met in this case if the penalty of withholding
‘of 25% of the monthly pension otherwise admissible to Smt. L.R."Mithran is imposed on
her for a period of ten years and further the gratuity admissible to her should be released if

not required otherwise.

14,  AND WHEREAS the the advice of the UPSC has been considered very carefully.
The advice being well reasoned, just, fair and in conformity with the provisional
conclusion of the Disciplinary Autho rity, has been accepted. A copy of UPSC’c advice is
enclosed. The Disciplinary Authority, therefore, has come to the conclusion that a penalty
of 25% cut in monthly pension otherwise admissible to Smt. L.R. Mithran for a period of

ten years should be imposed on her.

15. NOW, THEREFORE, the President of India being the Disciplinary Authority
hereby orders to impose a penalty of, 759% cut in monthly pension otherwise admissible to
Smt. L.R. Mithran on her for a period of ten years and to felease thefgratuity @dmissible to
her. = o

(By Order and in the name of the President)

(S.P. Ray)
Under Secretary to the Govt of India

Encl; Copy of UPSC’s advice.

To

4 L.R. Mithran,

Commissioner, Customs and Central Excise (Retd.),
(Through: The Chief Commissioner of Central Excise & Custorns, Shillong)
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FNOC-TAOTT 39 2000 \d N\ =~
Governmaent of India
Nimstry of Finanee
A Departnient of Revenue
& Central Board of Taeise & Custony

B R T

New Delhi. dated the 13" December. 2001

MEMORANDUA

The President proposes to hoid an inquiry agains: Smt. 1.R. Mithran,
Commussioner underr Rule 14 of the Contral Civil Scriees (Classification.

Control and Appealy Rules 1963, The substances of the npttations of

nusconduct or misbehaviour in respect of which the ingu SVoas proposed 1o be
held ts set out in the encloged «tatement of anticles of charge (\nnexure I\
statement of the imputations of misconduct or mishehavicor in support of cach
article of charge is enclosed (Antexure-11). .\ st of docui ents by swhich, and o
list of witnesses by whon. the articles ol charge are propos d o be sustamed are

also enclosed (Annesures HT & V).

this Memorandum written statement of his detence and als 1o state whether <o
desires to be heard in person.

3. She s intormed that an inquiry: will be held only i respect of thase
articles of charges as are not admitted. She should. therele . spectiicativ adini
or<deny each article of chargge.

4. Smt. L.R. Mithran s further miormed that if she ioes not subiinit rer
written statemient of defence on or before the date specific: in para 2 above. or
does not appear in person before the inquiring authority - 1 otherwise fails or
refuses o comply with thic provisions of Rule 14 of'the CC: ¢CC\) Rules. 1963,
or the orders directions issued in pursuance of the said rule. the inquiring
authority may hold the inquiry against her ex parte,

.

s Attention of Smt. LR, Mithran is invited to Rule 26 of <he Central Civil
Services (Conduct) Rules. 1964, under which no Governme:  servant shall bring
orfattempt to bring any political or outside influcnce to b upon any' superior

authority to further her interest in respect of matters pertainii @ o hoer service

2 Smt. L.R. Miuthran 1s difected to subnut within 10« ns of the recapt of




under the Government. ' any representation is received on her behall” from
another person in respect [ any matter dealt with in these. procecdings it will be
presumed that SmUTUR. Mithran is aware of such a representation and that it has
Been made at her instance and action will be taken against her for violatien of

Ruls 20 of the CCS(Condu 1) Rules. 1964,
0. The receipt ol‘thc N morandum may be achnowfedgaed.

(By order and i the name of the President)

ol

(VP Arora)
Under Seerctary o the Govt. of India

Smt L.R. Mithran.

Comunussioner

(‘Through: Shri AK. * hhabra. Chicf Commiossioner of Central
Excise. M ellow Compound. Shillong.)

E'”Ce . 4{ M ;‘,{a.?,c‘,u',l: C'Jf)laﬂ
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ANNENURE -1

Y'\

ARTICLE OF CHARGE FRAMED AGAINST MRS, LR -: l_I'l'HR,\;\', RR1D
THEN COMMISSIONER, CENTRAL EXCISE, SHILLONG.

W ‘ ARTICLE OF CHARGE NO.1.

Where as Mrs. L.R. Mithran, IRS, while functioniny 35 commissioner

,central Excise, Shillong failed to maintain absolute I[ntegrity and acted in an
obtained

unbecoming manner in as much as she, during the year 1996/97
employment for her son Shri A.R.Mithran with M/s Kit Ply Industrics Ltd., Calcutta with
whd she had official dealing, without obtalning prior permissio{% of the competent
authority and thereby contravened Rule 4 of C.C.S. Conduct Rule.(¢ 54,

ARTICLE OF CHARGE NO.2.

. Where as said Mrs. L.R.Mithran, IRS, while actinc as Commissioner,
central Excise , Shillong during the year 1996/97 failed to maintai : absolute integrity
and acted In an unbecoming manner in as much as she, accept:d donation/gift by
way of Bank draft, Including Tata Mobile vehicle bearing Regd. NO. ML-05-B-2648 given
to zami Memorial Charitable Trust created by her in the name (f her late mother,
which were paid by M/s warren Tea Ltd., 2 sister concern of fi/s Kit Ply Industries
with who she had official dealings and thereby contravened ruted M and i of C.C.S. )

‘ conduct Rule 196%.

ARTICLE OF CHARGE NOG.3. .

Where 3s said Mrs. L.R. Mithran, IRS, while acting as Commissioner,

Central Excise, Shillong failed to maintain absolute integrity by oltainec a sum of Rs.

4 Lakh in the name of Zami Memorial TrustiZMCT) from unknown ind dubious source i
through ‘bank draft without Intimation/permission from the c mpetent authority

. and thereby contravened rule 18(3) and 3 (1) of C.C.S. Conduct Ru:* {964, ‘
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ANMENURE - 1 \

STATE:\IEN'I: OF IMPUTATION IN SUPPORT_OI' ARTIC .k Ch CUARGE
FRAMED AGAINST MRS. L.R. MITHRAN, THE THEN © OM 1 SSIONER,

CENTRAL EXCISE, SHILLONG.

That Mrs. L.R. Mithran, IRS, alias Pl Lalpari was post: 4 an. functioning as

oner, Central Excise, Shillong curing the period year 1¢ 6/97.in the year 1996
ing without consid atic.iy from sh. S.P.

and Advisor to the oard 2f Directors M/s

commissl
sald Mrs. L.Mlthran obtained valuable th

Goenka, Chairman M/s Kit Ply Industries Ltd.
warren Tea Ltd., during adjudication proceeding O M/s Kit Ply | Jusli ¢S Ltd. Calcutta

and thereby committed departmental misconduct. ne detail fa: «sy a2 as under:
Mrs. L.R. Mithran, IRS adjudicated the Excise Evasic 1 Duty Zase of M/s K'
41996 which was det r8d ‘1 1994 by the

gvaslion (DGAE), Calcut 3, at | the sane was
ises f the said firm

ply industries Ltd., Calcutta in the year

officials) of the Directorate General, Antl

forwarded to the shillong commissionerate as the factory pre:

falls within the jurisdiction of shitlong.

2. puring the pendency of the adjudication proceec g8 [ i5. L.R. Mithran,
e r nne of her Late

IRS established Zami Memorial Charitable Trust on .2.10.1996 in

Mother (Zami) and obtained certificate of registration bearing !0. S "..MCT-730/96 O
41996 dtd. 27.11.96 from the Registrar of societies, Govt. of Meg! aya, Shillong.
3. As per the Memorandum bf ass_ociatlon of the : »ove ' ust, all direct
decendants of PI Zami shall be trustees and her father P.UK . Khu ba shall be the
Chief Patron of the Trust for life. As such Mrs. L.R. Mithran, IRS . ias Pi Lalpari was one
of the‘maln trustee and also represented other trustees of Zzan  Mei orial Charitable

s/is ti- 2 Chi rman of M/s bg‘

Trust.

a. sh. shanti prasad Goenka alias 5.P. Goenka wa

Ply Industries Ltd. ,Calcutta'énd Advisor to the Board of the Di 2ctor of M/s warren
peK. :0enka and V.K.

Tea Ltd., Calcutta, the two companles being controiled by S/St

Goenka sons of sh. S.P. Goenka.
on 17.9.96 Sh S.P. Goenka In the capaclty of ¢ Jairi: an, M/s <t Ply

minary enquiry 3long with ther officlals of the
« mny ssioner, central

5.
Industries Ltd. attended the prell

company at Shillong which was heard by Mrs L.R. i thran, IRS,

Excise, Shillong.
}
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6. Sh. S.P. Goenka, Chairman, M/s Kit Ply Industries Ltd. and Advisor to the
Board of the Directors of M/s wWarren Tea Ltd. and during pendency of the
adjudication proceedings gifted one Tata Mobile Vehicie having rgistration No.
ML-05-B- 2648 toaforesaid zami Memorial Charitable Trust, Shlilong though Himmat
Singka Auto Enterprﬁses Ltd., Guwahati which was purchased vide money receipt No.
2514 dtd. 9.11.96 .The .cost of the above vehicle was paid to HAE by way of DD

N0.177156 dtd. 7.1ﬂ.96 for Rs. 3,01,955/-
7. Sald Mrs. LR. Mithran, IRS passed the final adjudicaiion order No.
31/COMMOR/CH/44/96 dtd. 5.12.96 in the above case slicing down the ¢ vaded amount
of duty from Rs. 35,79,07,804/- to Rs. 9,14,40,448/- In favour of M/s Ki- Pl°y Industries
Ltd., Calcutta ' | '
8. After passing the aforementioned final order dtd. 5.:296 ; Sh s.p.
Goenka, Chairman of M/s Kit Ply Industries Ltd. and Advisor to the Boa d of Directors
.of M/s Warren Tea Ltd. directed Sh P.K. Bose, Managing Director , M/s V. Jrren Tea Ltd,
vide Note dtd20.12.96 to purchase one DD Drraft for Rs. § Lakhs In f. vour of zami
Memorial Charitable Trust » Shillong.Accordifngly Demand Draft N ..483425 dtd.
23.12.96 for Rs. 5 Lakhs Was obtained by debiting the account of W..rren Tea Ltd,
maintained with State Bank of Indla, Commercial Branch, Calcutta ang subsequently
S€Nt to the sald Trust.This Demand Draft of Rs. 5 Lakhs was deposited 01 3.1.97 in A/c
N0.10308 of zami Memorial Charitable Trust, maintained with  Vijaya Bank,
@.aitumukhrah Branch, Shillong and credited in the said account on 4.41.9 -

9. © Mrs. LR. Mithran + IRS recelved a sum. of Rs. 1 Lac in th: nam= zami
Memorial Charlt_able Trust through Demand Draft No.535617 dtd. 22.5¢ . issued by
United Bank of lndla,.G.S. Road Branch, Guwahati from dubious sourc :, which she

claimed to have received as donation, but without prior permi:;ion of or
intimation to the Department. :
@ Mrs LR Mithran, IRS, has obtained employment for her son sh. AR.

Mithran and accommodat!on at Tura, Meghalaya from M/s Kit Ply Industr es Ltd. with

Whom she had official dealings during the year 1997,
" The aforesaid act of Mrs LR. Mithran , IRS constitute d: partniental

misconduct in contravention of Rule 3 (M,rule 4 and 18(3) of C.C.s.(Conduct) Rrules,
1964,
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- : Mﬂ_‘».LR.Mitluan etc. Q \GL

~ 6.y
Treasufy chall

/ 7. )
LR Mithran for Regi

/ 8.\ Memorandum of Association of ZMCT, Shillong.
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21 Letter dtd. 8.4.2000 of Sh. R.A.Shah, the then Manager. HAE, Calcutta. /

22, Payment vou&’ler No. /1912 dtd. 1.11.96 of Warren Te: Ltd., Calcutta.
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15.

'Sh. Amal Kanti Das, S/o (L)

-+ Calcutta-16.

ANNEXNUKE-1Y

v " LIST OF WITNESSES
Shri Sukanta Das, Supdt., Central Excise, Olo the Commissioncr of Central Excise,
Shillong, Permanent Add Lumpaning, New Colony, Shillong.

- Pulin Behari Das, Dy. Director, O/o Competent
Authority, 20B, Abdul Hamid Street. : R/o : FD 469/2, Salt Lake, Calcutta-91.

Sh. Nirupam Kar, Asstt. Commissioner (Vigilance), Customs & Central Excise. 44,
Park Stroei, 2™ fioor, Calcutta-16.

R/o : 73B, K.K. Mazumdar, Santoshpur, Calcutta-75. -

Sh. A,Mukhéljec, Joint Commissioner, Special Range-1I, Income Tax Deptt., Cal.-L.
Shri Sanjay Sen, Manager (Accounts), Warren i <2 1td., 31 Chowris:ghee, Cal.-16.
PA : 11, Girish Ch. Bose Rd., Calcutta - 14,

Sh. Pravat Kr. Bosc, Managing Director, Warren Tea Ltd., 31, Chowringhce, Cal.- 16.
R/o : 5S/3/E ; Ballygunj Circular Road, Calcutta- 19.

Sh. Subhojit Kr. Ghose, General Manager (Finance), Warren Tea Ltd., Calcutta-16. :

R/o : 1A, C00pct Street, Calcutta-26.

Chiranjec Lal Shah, 40B, Princep :irect, Calcutta-72.

Sh. Ram Avtar Shah, S/0 Lt
South), Sibpur, Hiwrah-2.

PA: Panchashecl Apartment, 493/B/1, G.T. Road(
Sh.Swapan Kr. Roy, Manager, Himmatsingka, Auto Enterpriscs, Chhatribari,
R/o : Bye Lane No. 7, Lachit Nagar, Guwahati ~7.

Sh. Mohit  Kumar Chakraborty, Head Assistant, O/o District ransport  Officer,
Shillong-1, Mcghalaya. '
R/o : Beaver Road, Near Ward Lake, Shiliong-1.

Sh. Dwijendra Kr. Thakuria, Manager, KIT Ply Industrics Ltd., H.P.Brahmachari
Road (Near Blue Hill Transport), Guwahati-8.

R/o : Old Fire Brigade Lanc, Clihatribari, Guwahati-8.

Sk Haridasan Nair, S/o Lt. V.Padmabhan Nair, White House, 119, Park Street,

R/o : Block D, Flat No.8, S.M.Nagar Housing Estate, PO : Sarkarpu:(on Budge-Budge

Route ) 21 Paragana (South), W.B.
PA : Padtpamthm Niwas, PO : Kollengode, Dist : Palghat, Kerala.
Sh. Bidhu Bhusan'Khatua, S/o Lt. Girish Ch. Khatu, Employee of - IT
Ltd., White House, 119, Park Street, Calcutta-16.

R/o : 45/4/1 Thakur Pukhur Rd. Calcutta-63.
PA:Vill& PO: Kankra, Distt. Mithrampur, W.B.

Kit Ply Industrics Ltd. White o

Ply Industries

Sh.Sambhu Nath Jajodia, Director, usc, 119, Park

Strect, Calcutta-16 N )
R/o : 3™ Floor, Block-C, 137 Bangur Avenue, Calcutta —3>.

Mr. Ricky G.Momin, Slo Mr. Rocky Feller, St Mary’s Roa.  Aranile. T,
Meghalaya. ‘
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22.

24.

30.

31,
32.

33

I6.

17.

18.

19,

20.
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Mrs. L. Kharkongor, Registrar of Societies, Gowvt. of Acghalaya, Mor-clo Bu"‘YX :

Shillong-1.
Sh.P.Ramakirshna Rao, Manager, Vijaya Bank, Laitunn khrah Branch, Sti-ilong,
PA : Door No. 6907, Soujanya, 1" Floor, Near P&T ‘Juarter, Shakaripiira, Has:,
573201, Karnataka. '

Sh.Partha Roy Choudhury, Manager (Cash/Credit), Staiz Bank of India, ““ommer: -

Branch, ARM Group House, 24 Park Street, Calcutta-16.
R/0 19/3. Shahid Mangal Pandcy Sarani, Barrackpore, 2 Pargana (North), W.B.

Sh.Suni! Kr. Biswas, Chief Manager, State Bank of Indi , Commercial nch, AR
Group House, Park Street, Calcutta-16,

Sh.Pipin Ch. Bordoloi, Assistant Manager, Statc Bai k of India, Mai;

Panbazar, Guwaha;.
R/o C/o Smt. Phul Kumari Das, Rany Kutir, Peoli Phukan Rd., Rehabari, G- vahatj-1

Branci

Sh.B‘.K.Shanna, Assistant General Manager, State Bank o India, Shillong I “anch.

Smt. Lalchangliani Sailo, Inspector, Central Excise, O/o 1l ¢ Commissioncr -+t Centra,

Excise, Morrelo Buiiding Shillong,
R/0 Near Police Station, Band Stand, Madanriting, Shillong -21.

Sh. Debashish Ghosh, Sr. T.0.A,, O/o the TDM, Telecom, -:hillong,
R/e:Ncar Hotel Polo. Towers, Shilleng.

Sh. Semu Rajbangshi, Supcryiscr, Olo the Executive Dirce/ o & C.V.5.0, NEEPCO),

Brookeland, Lower New Colony.
Sh.Arun Raha, C/o Shri Chakradhar Goswami, Bye [a ¢ No. 7, Lackj: Nagar

Guwahatj-7.

Sh.O.P.Prajapati; Accountant, Kit Ply Industries Ltd., H.P. 3rahamachari Rd., Ncar

Blue Hills Transport, Paltan Bazar, Guwahatj-g.

Sh.Pawan Kr. Goenka, Managing Director, Kit Ply Ind. Lud., . ddress as at S.No 19,

Sh. Anil Kr. Banka, Dircctor Kit Ply Industries Ltd, Whiic louse, 119 Park ircet

Calcutta-16.

R/o 62/7, Ballygunj Circular Rd. Calcutta -19,

Sh.Subroto Kr. Kanungo, Manager, United Bank of India, G. Rg. Branch, Ul bari,
Guwabhatj-7.

R/o : C/o Sh.Pradip Lahkar, Dr. B.K.Kakati Rd., Ulubari Guwai «i-7;

Sh.Paresh Ch. Shama; Dy:. Manager, United Bank of India, (. Rd Branch,
Guwahatj-7.

Ul an,

j Sh-.Manoj?Bancrjcc, SI, CBI, ACB, Guywahaii.

Sh.-K.R.Kabui, SI, CBI, ACB, Guwahati,
Sh. R.P.Bose, Inspector, (_B], ACB, Guwahati.
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Government of India

Ministry of Finance . _
Departinent of Revenue -~
Central Board of Excise & Customs : g )

New Delhi, the '3+Lf\4arcll, 2002..

ORDER

WHEREAS an inquiry under Rule 14 of the Central Civil Services
(Classification, Control and Appeal) Rules, 1965, is being held against Smt. L.R.
Mithran, Commissioner.

AND WHEREAS the President considers that an Inquiring Authority should
o the charges framed against the said Smt. L.R. Mithran,

be appointed to inquire int
Commissioner. ‘
NOW, THEREFORE, the President in exercise of the powers conferred by
sub-rule (2) of the said rule, hereby appoints Shri Krishan Kant, Additienal Director
General, Directorate General of Central Fxcise Intelligence, New Delhi as the
Inquiring Authority to inquire Thio ihe charges GFamed BEANsr i sard=Sme=TR™
Mithran. ~ » — S -
(By order and in the name of the President).
Sot [ -
(V.P.Arora)
Under Secretary to the Govt. of India o
i
To ' : :
Shri Krishan Kant, .

Additional Director General,
Directorate General of Central Excise Intelligence. New Delhi.

(Through: Director General of Central Excise Intelligence, New Delhi.)
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Copy to:
1, Directorate General of Central Excise

Intelligence, West Block VIII, Wing No.VI, R K. Puram, New Delhi with the
request that the enclosed order meant for Sh. Krishan Kant, Addl. Dir.
General may be served on him and the dated acknowledgement obtained may

" be forwarded to this Department for record.

1. Shri Dalbir Singh, Director Genera

V2. Smt. L.R. Mithran, Commissioner of Central Excise, (Through: Chief
Commissioner of Central Excise & Customs, Kolkata)
3. Shri S.V. Singh, Addiiional Commissioner (Through : Chief Comumissioner of
Centrat Excise & Customs, Kolkata)
®

ssioner of Central Excise & Customs, 15/1,
Ikata with the request that the enclosed
,, Commissioner and Shri S.V. Singh,
them and the dated

4. Shri A.K. Chhabra, Chief Commu
Strand Road, Customs House, Ko
orders meant for Smt.. L.R. Mithrai
Additional Cdinmissionerinav he served on
acknowledgement obtainc- '

R o S

5. Dy. Inspector General 0i rouce, Gt us ot Gats i 15e T R
Guwahati. w.r1. their fetter No.041 1/3/2(A)/99-SHG dated 27.2.2002. ®

nce), Directorate

Shri Rajendra Prakash, Additional Director General (Vigila
F.No.V-539/4/99.

General of Vigilaﬁce. C.R. Building, New Delhi w.r.t their

al Vigilance Commissiot, Satarkata

7. Shri S.P.N. Si‘ngh, Director, Centr
Delhi w.r.t. their File 000/CEX/074, for

Bhawan, GPO Complex, INA, New
information.
| o

8. Sanction Folder.
9, Guard File.
{_/ S/ ¢ "L}

(V.i’.Arora)
Under Secretary to the Govt. of India
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In the matter of Memorandum NofAC’-‘lv401-'1 39 ,2001 -Ad:V . B f
dated 13.12.2001 issued to Mrs. L.R:*Mithran, ' .
the then Commissioner of Central Excise, Shillong _. . !

o e e TR

Mrs. L.R. MITHRAN Dr. D.D. RISHI
Commissioner of Central Excise (Retd.) Additional Commissioner-
Charged Officer : Central Excise & Customs

‘ AHMEDABAD-II.

Defence Assistant
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CHAPTER -1 @“\

Statement of Imputations and the Articles of Charge

The Statement of fmputations in support of the three Articles
of Charge in the Charge Sheet reads as under:-

“That Mrs. L.R. Mithran, IRS, alias PI Lalpari was posted and
functioning as Commissioner, Central Excise, Shillong during the
period year 1996/97. In the year 1996, said Mrs. L. Mithran
obtained valuable thing without consideration from Shri S.P.
Goenka, Chairman M/s. Kitply Industries Limited and Advisor 1o
the Board of Directors Mis. Warren Tea Limited, during
adjudication proceeding of M/s. Kitply Industries Limited, Kolkata
and thereby committed departmental misconduct. The detailed
facts are as under:-

Mrs. L.R. Mithran, IRS adjudicated the Excise Evasion
Duty case of M/s. Kitply Industries Limited, Kolkala in the year
1996 which was detected in 1994 by the official (s) of the
Directorate General, Anti Evasion (DGAE). Kolkata, and the same
was forwarded 1o the Shillong Commissionerate as the factory
premises of the said firm fall within the jurisdiction of Shillong.

2. During the pendency of the adjudication proceedings, Mrs.
L.R. Mithran, IRS established Zami Memorial Charitable Trust on
12.10.1996 in the name of her Laie Mother (Zami) and obtained
certificate of regisiration bearing No.SR-ZMUT-730/96 of 1996
dated 27.11.1996 from the Regisirar o7 Societies. Governmeni of
Meghalaya, Shillong.

3. As per the Memorandum of Association of the above Trust,
all direct descendants of PI Zami shall be Trustees and her father
P.UK.T. Khuma shall be Chief Patron of the Trust for life. As
such Mrs. L.R. Mithran, IRS alias PI Lalpari was one of the main
Trustees of Zami Memorial Charitable Trust.

4. Shri Shanti Prasad Goenka alias S.P. Goenka was/is lhe
Chairman of M/s.Kitply Industries Limited, Kolkata and Advisor to
the Board of Directors of M/s.Warren Tea Limited, Koltata, the
two companies being controlled by S/shri P.K. Goenka and V.K.
Goenka, sons of Shri S.P. Goenka.

5. On 17.09.1996. Shri S.P. Goenka in the capacity of
Chairman, M/s. Kitply Industries Limited attended the preliminary
inquiry along with other officials of the Company at Shillong
which was heard by Mrs. L.R. Mithran, IRS, Commissioner,
Central Excise, Shillong.
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6. Shri S.P. Goenka, Chairman, M/s.Kitply Industries Limited
and Advisor to the: Board of Directors of M/s.Warren Tea
Limited and during pendency of the adjudication proceedings
gifted one Tata Mobile vehicle having registration No.ML-05-
B-2648 (o the aforesaid Zami Memorial Charitable Trust, Shillong
through Himmat Singka Auto Enterprises Limited, Guwahati which
was purchased vide money receipt No.2514 dated 09.11.1996. The
cost of the above vehicle was paid to HAE by way of DD
No.177156 dated 07.11.1996 for Rs.3.01,955/-.

7. Said Mrs. L.R. Mithran, IRS passed the final adjudication
order No.31/COMMOR/CH/44/96 dated 05.12.1996 in the above
case slicing down the evaded amount of duty from
Rs.35.79,07,804/- to Rs.9,14,40,448/- in favour of M/s.Kitply
Industries Limited, Kolkata.

8. After passing the aforementioned final order dated
05.12.1996, Shri S8.P. Goenka, Chairman of M/s.Kiiply Industries
Limited and Advisor 1o the Board of Directors of M/s. Warren Tea
Limited. directed Shri P.K. Bose, Managing Director, M/s. Warren
Tea Limited, vide Note dated 20.12.1996 to purchase one demand
drafi for Rs.3 lakhs in favour of Zami Memorial Charitable Trust.
Shillong.  Accordingly demand drafi No.483425 daied 23.12.1996

ior Rs.3 lakhs was obtained by debiting the account of Warren Tea

Limited maintained with State Bank of India, Commercial Branch.
Kolkata and subsequently sent to the said Trust. This demand
drafi of Rs.5 lakhs was deposited on 03.01.199" in account
No.10308 of Zami Memorial Charitable Trust, maintained with
Vijaya Bank, Laitumukhran Branch, Shillong and credited in the
said accour’ v 04.01.1997.

9. Mrs. L.R. Mithran, IRS received a sum of Rs.1 lakh in the
name of Zami Memorial Charitable Trust through demand draft
No.335617 dated 22.5.1997, issued by United Bank of India, G.S.
Road Branch, Guwahati from dubious source, which she claimed
to have received as donation, but without prior permission of or
intimation to the Department.

10. Mrs. L.R. Mithran, IRS, has obtained employment for her
son Shri A.R. Mithran and accommodated at Tura, Meghalaya

Jrom M/s.Kitply Industries Limited with whom she had official

dealings during the year 199 /.

The aforesaid act of Mrs. LR Mithran, [IRS constitule
departmental misconduct in contravention of Rule 3 (1), rule 4 and
18(3) of C.C.S. (Conduct) Rules, 1964."
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The Articles of Charge_ framed on the basis of the above
Statement of Imputation are-as under:- .

“ARTICLE OF CHARGE NO.1:

Whereas Mrs. LR Mithran, IRS, while functioning as
Commissioner, Central Excise, Shillong failed to maintain
absolute integrity and acted in an unbecoming manner in as much
as she during the year 1996-97 obtained employment for her son,
Shri A.R. Mithran with M/s. Kitply Industries Limited, Kolkata ?
with whom she- had official dealings, without obtaining prior \‘
permission of the competent authority and thereby contravened |
Rule 4 of C.C.S. Conduct Rules, 1964. |

ARTICLE OF CHARGE NO.2:

Whereas said Mrs. L.R. Mithran, IRS, while acting as
Commissioner, Central Excise, Shillong during the year 1996-97
failed to maintain absolute integrity and .acted in an unbecoming :
manner in as much as she accepted donation/gift by way of bank '
“draft, including Tata Mobile vehicle bearing Registration No.ML-
03-B-2648 given to Zami Memorial Charitable Trust created by
her in the name of her late mother, which were paid by M/s.
Warren Tea Limited, a sister concern of M/s. Kitply Industries
Limited with whom she had official dealings and thereby
contravened rule 3 (4)(i) and (iii) of C.C.S. Conduct Rules, 1964.

ARTICLE OF CHARGE NO.3:

Whereas said Mrs. L.R. Mithran, IRS, while acting as
Commissioner, Central Excise, Shillong failed to maintain
absolute integrity by obtaining a sum of Rs.1 lakh in the name of
Zami Memorial Trust (ZMCT) from unknown and dubious source
through bank draft without intimation/permission from the
competent authority and thereby contravened rule 18 (3) and 3 (1)
of C.C.S. Conduct Rules, 1964.”

i
i




CHAPTER -1

Key Issues, Charges and the Burden of Proof

A reading of the Statement of Imputations, as reproduced in
Chapter | ante, suggests that the main allegation is that Mrs. L.R.
Mithran showed undue favours to M/s. Kitply Industries Limited,
Kolkata while adjudicating a show cause notice for the alleged
evasion of Rs.35,79,07,804. It has been alleged specifically that
she passed the adjudication order “slicing down the evaded
hayment of Rs.35.79.07.804 to Rs.9,14,40448“ for a !
consideration. It has been further alleged - }

(1) That she obtained employment for her son, Shri A.R. Mithran
with M/s. Kitply Industries Limited with whom she had official
dealings, without obtaining prior permission of the competent
authority; ,

(i) That she accepted donations/gift by way of bank draft and
also a Tata Mobile vehicle in the name of Zami Memorial
Charitable Trust created by her in the name of her late
mother; and

(i)  That she accepted a donation of Rs.1 Lakh in the name of
Zami Memorial Charitable Trust from a unknown and
dubious source through bank draft without informing or
taking permission from the competent authority.

W_.-m: )

KEY ISSUE: Whether any undue favour shown to M/s. Kitply?

*

The first key issue in this case is whether slicing down of the
allegedly evaded amount of duty from Rs.35,79,07,804 to
Rs.9,14,40,448 (Rs.8,13,40,448 as duty + Rs.1,01,00,000 as
penalties) amounts to showing an undue favour to M/s. Kitply
Industries Ltd. which would constitute an illegality or departmental
misconduct. The Presenting Officer has also vehemently argued in
his Written Brief that the “adjudication order sliced down the central
excise duty to Rs.8,13,40,448.00 to be paid by the said firm thereby
causing a loss of Rs.27.65.67.356.00 to the Government.” The
allegation of showing undue favour to M/s. Kitply Industries Ltd.
could be sustainable only if the appellate authorities had upheld the
allegation of the evaded amount being Rs.35,79,07,804 to be true.

e
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Therefore, the orders passed by the Customs, Excise and Gold
(Control) Appellate Authority (CEGAT) and the Hon’ble Supreme
Court on the appeals filed against the adjudication order dated
05.12.1996 passed by Mrs. L.R. Mithran would determine whether
or not any undue favour was shown to M/s. Kitply Industries
Limited. Although both these appellate authorities had passed
orders in relation to this matter, there has been a- complete
silence in the Charge Sheet about these orders. Unfortunately, the
Presenting Officer has also not even made a mention of the.orders
passed by the Hon'ble CEGAT as well as Hon'ble Supreme’ Court
in this very case. Is it just and proper that all evidence that favours
the Charged Officer should be suppressed? The effect of the said
orders on the said key issue has been discussed in detail in the
subsequent chapters of this Defence Brief.

Charge No.1 and Burden of Proof:-

Charge No.1 reads as under:-

“Whereas Mrs. L.R. Mithran, IRS, ‘while functioning. as
Commissioner, Central Excise, Shillong fq{{ed to. maintain

absolute integrity and acted in an unbecoming ‘manner in as much:

as she during the year 1996-97 obtained employment. for :h"er"'so'n.
Shri A.R. Mithran with M/s. Kitply Industries Limited. Kolkata

with whom she had official dealings: without obtaining prior

permission of the competent authority and thereby contravened
Rule 4 of C.C.S. Conduct Rules, 1964."

To sustain this charge, the burden of proof lies on the
department to establish that Mrs. L.R. Mithran had asked Mis.
Kitply Industries Limited, directly or indirectly, to -employ -her
son Shri A.R. Mithran with the Company or that 'she was aware

of the fact that her son was employed with M/s. Kitply
industries Limited during the relevant time.

In a nutshell, this charge cannot be sustainable 'unless tr_\e"

evidence adduced by the department shows' that she was aware
that her son, who was about 25 years of age at the relevant-time,

had sought employment with. M/s. Kitply Industries. Limited or that:

she had directly or indirectly asked M/s. Kitplyjlhq_usi‘ries‘ Limited
to ewploy her sc. with the Company or had_.solicited the
employment for her son in any other manner whatsoever. Just the
facts that M/s. Kitply Industries Limited fell under the -territorial
jurisdiction of Mrs. L.R. Mithran or that she had official dealings with
the said Company, cannot establish that she had secured her son’s

employment with the said Company.
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Charge No.2 and Burden of Proof:-

Charge No.2 reads as und;ar:—

“Whereas said Mrs. L.R. Mithran, IRS, while acting as
Commissioner, Central Excise, Shillong during the year 1996-97

failed to maintain absolute integrity and acted in an

unbecoming manner inas much as she accepted donation/gift
by way of bank draft, including Tata Mobile vehicle
bearing RegistrationNo. ML-05-B-2648 given to Zami Memorial
Charitable Trust  created by her in the name of her late
mother, which were paid by Warren Tea Limited, a sister concern
of M/s. Kitply Industries Limited with whom she had official
dealings and thereby contravened rule 3 (4)(i) and (iii) of C.C.S.
Conduct Rules, 1964.”

To sustain this charge, the burden of proof lies on the

department to adduce evidence to show —

(i)

(it)

That any Bank Draft in the name of M/s. Zami Memorial
Charitable Trust was given to Mrs. L.R. Mithran and she
accepted the same;

OR
That Mrs. L.R. Mithran was aware of a donation by way
of Bank Draft being given to Zami Memorial Charitable
Trust ‘

OR

That Mrs. L.R. Mithran had asked either M/s. Warren Tea
Limited or M/s. Kitply Industries Limited for giving
donations by way of bank draft or in cash to Zami Memorial
Charitable Trust.

oR

That Mrs. L.R. Mithran or any member of her family
benefitted or could have benefitted in any manner

e e e e ————————————————————— et

whatsoever by the said donations.

That Tata Mobile vehicle bearing Registration No. No.ML-
05-B-2648 was accepted by Mrs. L.R. Mithran as a
donation or gift to Zami Memorial Charitable Trust,



OR

—

That Mrs. L.R. Mithran was aware of the said Tata Mobile

vehicle having been given as gift or donation to Zami
Memorial Charitable Trust,

OR

That Mrs. L.R. Mithran had asked either M/s.Warren Tea
Limited or M/s. Kitply Industries Limited or anyoné else for
donating the said vehicle or any other vehicle to Zami
Memorial Charitable Trust.

OR

That Mrs. L.R. Mithran or_any member of her family
benefitted or could have benefitted from the donation of
the said vehicle.

There is no doubt or dispute about the fact that Mrs. L.R. Mithran
paid Rs.250 as registration fee for the Trust or that she was a
Trustee of the said Trust. What is crucial is whether she or any
member of her family was a beneficiary of the Trust or could have
used any movable or immovable property of the Trust. There is
also no doubt or dispute about the said donations having been
given to the Trust, and Presenting Officer's attempt to make an
issue out of it and adduce all evidence relating thereto is without
purpose. lt is neither denied nor disputed that Mrs. L.R. Mithran
was one of the persons who promoted this. Trust for the welfare of
women and children. Her association with the Trust or the
important position she held in the Trust is not an issue as wrongly
believed by the Presenting Officer in his Written Brief. The issue is

the said donations or was even aware of

whether she secured

these. Was she involved in the day-to-day affairs of the Trust?

In a nutshell, if she had neither asked anyone for donating any

money or vehicle to M/s. Zami Memorial Charitable Trust nor

was she aware of any such donation or gift, the charge must
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Charge No.3 and Burden of Proof:-

Charge No.3 reads as under:-

“Whereas said Mrs. L.R. Mithran, IRS, while acting as
Commissioner, Central Excise, Shillong failed to maintain
absolute integrity by obtaining a sum of Rs.1 lakh in the name of
Zami Memorial Trust (ZMCT) from unknown and dubious source
through bank draft without intimation/permission from the
competent authority and thereby contravened rule 18 (3) and 3 (1)
of C.C.S. Conduct Rules, 1964.”

To sustain this charge, the burden of proof lies on the
department to establish:

(1) That Mrs. L.R. Mithran had received Bank Draft of Rs.1
Lakh in the name of Zami Memorial Charitable Trust from an
unknown and dubious source; and

(i) That Mrs. L.R. Mithran neither gave intimation regarding
receipt of this money nor sought permission from the
competent authority for the same.

It will be discussed in the subsequent chapters as to how the
Department has failed miserably in discharging the burden of proof
in respect of all the allegations made in the Charge Sheet.




CHAPTER - Il

Analysis of the testimony of the Prosecution Witnesses

None of the prosecution witnesses who appeared for the
Department have supported any of the allegations made in the
Charge Sheet. In fact, taking into consideration what they stated
during the examination and cross-examination before the Inquiry
Officer, the whole Charge Sheet gets demolished piece by piece. It
is for this very fact that the Presenting Officer has not even made a
brief mention of what any of the prosecution witnesses said during
his or her examination or cross-examination. The evidence
tendered by the prosecution witnesses establishes beyond doubt
that none of the charges against the Charged Officer are proved in
any manner whatsoever.

1. Testimonv of Investigating Officer, Shri_R.P. Bose,
Deputy Superintendent of Police, Central Bureau of
investigation: [Annexure : “A-1"]

The biggest blow to the Department’'s case comes from the
testimony of the Investigating Officer, Shri R.P. Bose,
Deputy Superintendent of Police, Central Bureau of
Investigation (CBI). The record of the examination and
cross-examination of Shri R.P. Bose, Deputy Superintendent
of Police, CBl is appended as Annexure A-1 to this Defense
Brief: In order to establish that there was no evidence at all
to the effect that Mrs. L.R. Mithran, Charged Officer, was
even aware of the fact that her son was temporarily
employed with M/s. Kitply Industries Limited at the relevant
time (which is the basis of Charge No.1), the questions put
to the Investigating Officer and his replies as recorded at
page 6 of Annexure A-1 are reproduced below:-

“Q:- Did you come across any evidence that Mrs. L.R.
Mithran was keeping a tab all the activities of her
son, Shri A.R. Mithran and was aware of the fact
that her son was in the employment of M/s. Kitply
industries Limited? '



A:-

:10:

No evidenc:e was available in this regard.

Did you come across any evidence that Mr.AR.
Mithran informed his mother at any time about the
pay or perks received by him from M/s.Kitply
Industries Limited?

No documentary evidence was available.”

With reference to Charge No.2 and Charge No.3, the
questions put to the Investigating Officer during his cross-
examination and his replies thereto as recorded at page 5 of
Annexure A-1 are as under:-

‘Q:-

Did you come across -any evidence that Mrs.L.R.
Mithran have personally received any cheque or
draft in the name of ZMCT? ‘

The donation has come through post to ZMCT
while the payment of the vehicle was paid directly
to M/s. HAE (Dealer).

Was their any other payment received personally
by herself?

No

Did you come across any evidence that Mrs. L.R.
Mithran was aware of the fact that one vehicle has
been given as donation by M/s. Warren Tea Ltd, to
ZMCT?

Since she is a permanent trustee of ZMCT, she
should have been aware that a donation of vehicle
and cash has been given. Moreover, copies of
registration certificate - of the vehicle was
recovered and seized during the search at her
residence.

Does the copy of reg.stration certificate indicate
anywhere tna: the venicle had been donated by
M/s. Warren Tea Ltd. to ZMCT?

Itis not indicated in the registration certificate.”

o
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It is amply clear from the above questions and answers that
the charges framed in the Charge Sheet are devoid of merit
and no evidence was found during investigation to sustain
these charges. The Investigating Officer admits that there
was no evidence that Mrs. L.R. Mithran was aware of the
temporary employment of her son with M/s. Kitply Industries
" Limited. Just because Mr. A.R. Mithran happens to be her
son, there is no ground for assuming that she must
necessarily be aware of all the activities of her son who was
around 25 years of age at the relevant time. Therefore,
Charge No.1 gets demolished in totality. In respect of
Charge No.2 and Charge no.3, the Investigating Officer
admits that the donations were received by Zami
Memorial Charitable Trust (ZMCT) by post and none of
these payments were received personally by Mrs. L.R.
Mithran. Regarding the donation of a vehicle by M/s.
Warren Tea Limited to ZMCT, the Investigating Officer has
found no evidence to support that she was aware of the said
donation. However, he insists that since she was a
permanent trustee of ZMCT, she should have been aware
that “a donation of vehicle and cash has been given.”
What the Investigating Officer insists on is what Mrs. L.R.
Mithran should have been aware and not on what she
was actually aware of. Furthermore, merely because a
photo copy of the registration certificate of the vehicle was in
her possession does not in any manner establish that she
was aware of the said vehicle having been donated by M/s.
Warren Tea Limited to ZMCT. While it is true that Mrs. L.R.
Mithran was a Trustee of ZMCT, she was not interfering in or
participating in day-to-day affairs of ZMCT and it was rarely
that she could participate in any of the activities of ZMCT
because of being busy with her official schedules.
Therefore, it will be unfair to attribute the knowledge of day-
to-day affairs of ZMCT to her.

In totality, the testimony of the main prosecution witness i.e.
the Investigating Officer itself fully demolishes the case
against Mrs. L.R. Mithran.

Testimony of Shri Manoj Banarjee, Sub-Inspector,
Central Bureau of Investigation: [Annexure : “A-2"]

The record of examination and cross-examination of
Shri Manoj Banarjee, Sub-Inspector, Central  Bureau
of Investigation, is annexed as Annexure “A-2” to this

pe
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Defence Brief. Shri:Manoj Banarjee has not supported any of
the charges in the Charge Sheet. He has stated that he was
not the Investigating Officer in the case but had only been

asked to collect some documents by Shri R.P. Bose,

Investigating Officer, and he collected the same and handed
over these to the Investigating Officer.

Testimony of Shri_ K.R. Kabui, Sub-Inspector, Central
Bureau of Investigation: [Annexure : “A-3"]

The record of examination and cross-examination of Shri
K.R. Kabui, Sub-Inspector, Central Bureau of Investigation,
is annexed as Annexure “A-3"_to this Defence Brief. Shri
K.R. Kabui's role was restricted only to recovery of a
demand draft from State Bank of India. He did not play any
other role in the investigation. There is no dispute or doubt
about this demand draft, and this demand draft does not in
any way go on to establish any of the charges framed
against Mrs. L.R. Mithran.

Testimony of Shri D.K. Thakuria, Manager, M/s. Kitply
Industries Limited: [Annexure : “A-4"]

The testimony of this prosecution witness (Annexure “A-4")
proves that all the charges against Mrs. L.R. Mithran are
false. This is what he has stated in reply to the questions
during his cross-examination:-

“10. Did you or your company KITPLY or any sister
concern like Warren Tea give Smt. Mithran any
cash? :

Ans. No, Sir.

11. Did you or your company or any associate
company give Smt. Mithran any vehicle?

Ans. No, Sir.

12. Did Smt. Mithran ask KITPLY Ltd. or Warren Tea
to give her any donation to Zami Memorial
Charitable Trust? '




Ans.

13.

Ans.

14.

Ans.

15.

Ans.

16.

Ans.

17.

Ans.

18.

Ans.

19.

Ans.

:13:
No, Sir.

Did Smt. Mithran ask M/s. KITPLY Ltd. or M/s.
Warren Tea or any other associate company for
any favour?

No, Sir.

Is it true that your company donated one vehicle
to Zami Memorial Charitable Trust?

Yes.

Did you or your company or M/s. Warren Tea Ltd.
at any time were asked by Smt. Mithran to donate
any vehicle or money to Zami Memorial Charitable
Trust?

No, Sir.

Did Smt. L.R. Mithran at any time give any
direction to you or your company KITPLY or
Warren Tea for donating any vehicle or any cash?

No, Sir.

Did any other person representing Smt. L.R.
Mithran approach you or your company KITPLY or
Warren Tea for donating any vehicle or cash to
the Trust?

No, Sir.

Did Smt. L.R. Mithran ask you or your company
M/s.KITPLY or Warren Tea for employment of her
son?

No, Sir.

Did vou at an'' time inform Smt. L.R. Mithran that
«e: ~on was employed innitr. ?

No, Sir.




20.

Ans.
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Do you categorically say that Smt. L.R. Mithran
did not ask you or your company KITPLY or
Warren Tea for donation of a vehicle or any
money or for the employment of her son?

Yes, | categorically say so.”

Testimony of Shri Shambhunath Jajodia, Director of M/s.

Kitply Industries Limited: [Annexure : “A-56"]

The testimony of this prosecution witness (Annexure “A-5")
also establishes beyond doubt that all the charges against
Mrs. L.R. Mithran are false. This is what he has stated in
reply to the questions put by the Defendant Assistant during
cross-examination:-

“Q:-

A:-

Q:-

Do you know Mrs. L.R. Mithran, Commissioner of
Central Excise (Appeals)?

| know Mrs. L.R. Mithran

Did she ask you or your company for any favour,
donation or money for her or for any members of
her family?

No Sir.

Did she ask for the employment of her son in your
company?

No Sir.

Did your Company ever inform Mrs. L.R. Mithran,
Commissioner that her son was employed or
associated with M/s. Kitply Industries Limited?
No, we did not inform her.

Whenever you employ a person in your Company,
do you inform the persons’ parents that he is

employed with you?

No, Sir.”

3
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Testimony of Shri P. Haridasan Nair, Executive (Legal),

M/s. Kitply Industries Limited [Annexure : “A-6"]

Testimony of this prosecution witness (Annexure “A-6")
has also not supported any of the charges mentioned in the
Charge Sheet. This is what he has stated in reply to the
questions put by the Defence Assistant during the cross-
examination:

“Q:-

A:-

Did Mrs. L.R. Mithran ask you to donate any
vehicle or any cash to M/s. Zami Memorial
Charitable Trust? Did Mrs. L.R. Mithran at any
time gave any direction to you or your Company
for donating any vehicle or cash to Zami Memorial
Charitable Trust?

No, | am not aware of any such requisition.

Did any other person representing Mrs. L.R.
Mithran approach you or your Company for
donating any vehicle or cash to the Zami
Memorial Charitable Trust?

No Sir, nobody approached me.

Did Mrs. L.R. Mithran ask your Company for
employing her son in your Company?

No, Sir.
Did you or your Company at any time inform Mrs.
L.R. Mithran that her son was employed by you or

was conducting any export business on your
behalf?

| am not aware of any such thing.”

‘Testimony of Shri Anil Kumar Banka, Director, M/s.

Kitply Industries Limited [Annexure : “A-7"]

Testimony of this prosecution witness (Annexure “A-77)

demolishes all the three charges levelled against Mrs. L.R.

Mithran. In reply to the questions put by the Defence

Assistant, Shri Anil Kumar Banka, replied as under:-

14
A
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A:-
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Did Mrs. L.R. Mithran ask you. to donate any
vehicle or any cash to M/s. Zami Memorial
Charitable Trust? Did Mrs. L.R. Mithran at any
time gave any direction to you or your Company
for donating any vehicle or cash to Zami Memorial
Charitable Trust?

No, never Sir. | personally do not know the name
of the Zami Memorial Charitable Trust which you
are referring you.

Did any other person representing Mrs. L.R.
Mithran approach you or your Company for
donating any vehicle or cash to the Zami
Memorial Charitable Trust?

No Sir, nobody approached us.

Did Mrs. L.R. Mithran ask you for employing her
son in your Company?

No Sir.

Did you or your Company at any time inform Mrs.
L.R. Mithran that her son was employed by you or
was conducting any export business on your
behalf?

No Sir. | am not aware of it.
Do you categorically say that Mrs. L.R. Mithran
did not ask you or your Company for any favour,

donation or employment of any member of her
family?

No Sir, she never asked for any such favour.”

Testimony of Shri Bidhu Bhusan Khatua, employee of

M/s. Kitply Industries Limited [Annexure : “A-8"]

This prosecution witness (Annexure “A-8”) stated that he
was merely a typist in the Company and had no association
with the case except that he typed document numbered as

. D-12 in the Relied-upon documents. He stated that he knew

nothing about the case. The testimony of this witness can
by no stretch of imagination support any of the charges in
the Charge Sheet.
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Testimony of Shri Om Prakash Prajapati, Accountant,
M/s. Kitply Industries Limited [Annexure : “A-9”]

Testimony of this prosecution witness (Annexure “A-9”)
has also not supported any of the charges mentioned in the
Charge Sheet. This is what he has stated in reply to the
questions put by the Defence Assistant during the cross-
examination:

~ “Q. Do you work in Kitply Industries Ltd.?

Ans. Yes Sir, | work.

Q. Have you heard that your Company M/s. Kitply
have given a bribe or any vehicle to Mrs. L.R.
Mithran?

Ans. No, Sir | have not heard.

Q. Have you heard the name of Mrs. L.R. Mithran?

Ans. Yes Sir. I have heard that she is the
Commissioner of Central Excise.

Q. Have you heard that Mrs. Mithran has shown any
favour to your Company M/s. Kitply Industries
Limited?

Ans. No, Sir | have not heard.”

Testimony of Shri Prabhat Kumar Bose, Managing
Directqr, M/s. Warren Tea Limited [Annexure ; “A-10""]

Testimony of this prosecution witness (Annexure “A-10")
has also confirmed that they paid an amount of Rs.3,01,955
to Himmatsingka Auto Enterprises, Kolkata for purchase of a
Tata diesel vehicle. He stated that he did not know Mrs. L.R.
Mithran. The testimony of this witness does not support
any of the allegations, directly or indirectly, as he did not
even know Mrs. L.R. Mithran. |

1,

——



11)

12)

13)

:18 :

Testimony of Shri Subhojit-Kr. Ghosh, General Manager
(Finance), Warren Tea Limited [Annexure : “"A-117]

in his testimony, this prosecution witness (Annexure “A-
117) admitted only to having supplied copies. of documents
numbered as D-27, D-28, D-33, D-34 and D-55 to the CBI.
These documents have been analyzed in the next Chapter.
Shri Ghosh also stated that they claimed benefit under
Section 80G of the income Tax Act in respect of the
donations made to Zami Memorial Charitable Trust. The
testimony of this witness does not in any manner whatsoever
support the allegations levelled against Mrs. L.R. Mithran.

Testimony of Shri_Sanjay Sen, Manager Accounts,
Warren Tea Limited [Annexure : “A-12"]

In his testimony, this prosecution witness (Annexure “A-
12”) only stated that they supplied copies of the documents
numbered as D-24, D-25, D-26 and D-61 to the CBI. These
documents have been analyzed in the next Chapter. He
stated nothing except saying that they had claimed benefit ot
Section 80G of the Income Tax Act in respect of the
donations to Zami Memorial Charitable Trust but the same
had been disallowed to them by the Income Tax authorities
at the time of assessment.

Testimony of Shri Arun Raha of M/s. Warren Industries
Limited [Annexure : “A-13"]

Testimony of this prosecution witness (Annexure “A-13")
does not support any of the charges levelled against Mrs.
L.R. Mithran. In reply to the questions put by the Defence
Assistant, Shri Arun Raha, replied as under:-

“Q.11 Did you know anything about this case?

Ans. No.

Q.12 Did your Company Warren Industries or any
associate company tender any money, vehicle or
bribe to Smt. L.R. Mithran?

~ Ans. |do not know.”

/‘\
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Testimony of . Smt.Latchanglian Sailow, Inspector
Central Excise [Annexure : “A-14")

According to the testimony of this prosecution witness
(Annexure “A-14"), she has herself been the Financial
Secretary of the Zami Memorial Charitable Trust since 1998.
She did not support any of the charges levelled against Mrs.
L.R. Mithran in the Charge Sheet. During cross-examination,
her replies to the questions put by Defence Assistant were
as under:-

“Qby DA Were any funds of the trust used for the
benefit of Mrs. L.R. Mithran or any member
of her family?

Ans. No. Funds were not used for benefit of Mrs.
L.R. Mithran or any member of her family.

Q by DA Did Mrs. L.R. Mithran or any trustee of the
trust withdraw any money from the Bank
account of the Z.M.C.T. at any time?

Ans. No.

Q by DA Is Mrs. L.R. Mithran or any member of her
family authorized to withdraw any money
from the account of ZMCT?

Ans. No.

Q by DA Who is authorised to withdraw amounts
from the account of ZMCT?

Ans. Any two of the following —

(i) General Secretary of the Trust
(i) Treasurer of the Trust
(iii) Financial Secretary

can withdraw the amount.

QbyDA  Did Mrs. L.R. Mithran hold any of these
posts in the Trust?

Ans. No.

tp%f
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Q by DA Did Mrs. L.R. Mithran has a right to appoint
these office bearers mentioned in previous
question?

Ans. No, Mrs. Mithran is not authorized to
appoint. Only the senior advisors are
authorized to appoint the office bearers of
the trust.

QbyDA Did the ZMCT procure any funds or
donation through Mrs. L.R. Mithran?

Ans. No.
Q by DA Were any funds of the trust ever used

directly or indirectly for the benefit of Mrs.
L.R. Mithran or the members of her family?

Ans. No.
Q by DA Were any funds of ZMCT used under

directions of Mrs. L.R. Mithran for any
member of her family?

Ans. No.

Q by DA Did Mrs. L.R. Mithran or any member of her
family used the vehicle or any property of
ZMCT?

Ans. No. They did not use.”

Testimony of Shri Sukanta Das, Superintendent, Central
Excise, Shillong [Annexure : “A-15"]

This prosecution witness (Annexure “A-15") had been
called by the prosecution only to verify the signatures of Mrs.
L.R. Mithran on documents numbered as D-5, D-6, and D-7.
As the Charged Officer has not denied at any time that these
documents were signed by her, the testimony of Shri Das is
of no importance. There is nothing in his testimony which
can directly or indirectly support any of the charges levelled
against Mrs. L.R. Mithran in the Charge Sheet.
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Testimony of Shri_Pinpin Ch. Bordoloi, Assistant
Manager, State Bank of India, Guwahati [Annexure : “A-

16”]

This prosecution witness (Annexure “A-16") was the
Assistant Manager of SBI who had prepared the draft which
is given as donation to Zami Memorial Charitable Trust.
There is no dispute or doubt about the draft having been
made by the State Bank of India in favour of M/s.
Himmatsingka Auto Enterprises. Therefore, this testimony is
of no relevance to the charges levelled against Mrs. L.R.
Mithran in the Charge Sheet.

Testimony of Shri Paresh Chandra Sharmah, Deputy
Manager, United Bank of India, Guwahati [Annexure :

“A_1 7”]

Thi.s'prosecution witness (Annexure “A-17") s Deputy
Manager of United Bank of India from whose branch a bank

‘draft for Rs.1 lakh was prepared which was ultimately given

as donation to Zami Memorial Charitable Trust. There is no
dispute about the donation having been given to Zami
Memorial Charitable Trust by this draft. However, testimony
of this witness is of no relevance to the charges levelled
against Mrs. L.R. Mithran.

Testimony of Shri Ricky C. Momin, S/o Mr. Rocky Feller
of Tura [Annexure : “A-18"]

Testimony of this prosecution witness (Annexure “A-18”)
has only confirmed about the electricity bills, etc. which were
recovered from his possession and which relate to the
accommodation occupied by Shri A.R. Mithran at Tura. This
witness has specifically stated that there is no connection
between his statement or documents recovered from him
and Mrs. L.R. Mithran. Since no connection between these
documents or statement with Mrs. L.R. Mithran has been
claimed by this witness, his testimony does not in any way
support the charges levelled against Mrs. L.R. Mithran.

Testimony of Shri_S.K. Roy, Manager, Himmatsingka
Auto Enterprise [Annexure : “A-19”]

This prosecution witness (Annexure “A-19”) is a Manager
of Himmatsingka Auto Enterprises who supplied a Tata
diesel vehicle to Zami Memorial Charital Trust. He denied

20
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having ever met Mrs. L.R. Mithran or having taken any
instructions from Mrs. L.R. Mithran in connection with the
vehicle. The questions put to him by the Defence Assistant
and his replies thereto are reproduced below:-
“Question Do you know Mrs. L.R. Mithran?

Answer | do not know

Question Have you ever talked to Mrs. L.R. Mithran
- over phone or otherwise?

Answer No Sir.

Question  Did Mrs. L.R. Mithran issued any instruction
to you orally or in writing to deliver this
vehicle?

Answer No Sir.

Question According to you is there any connection
between the vehicle sold by you and Mrs.
L.R. Mithran?

Answer No Sir, as far as my knowledge.”

Testimony of Shri Nirupam Kar, Assistant
Commissioner (Vigilance) [Annexure : “A-20"]

This prosecution witness (Annexure “A-20") is Assistant
Commissioner (Vigilance) who has stated that he made
discreet inquiry in the case. During his cross-examination,
he could not mention any person whom he contacted or any
document he referred to for arriving at any conclusion. The
sources of his information or the basis of this inquiry having
not been recorded or disclosed by him, his testimony is of no
relevance in so far as the charges in the Charge Sheet are
concerned. His report is based on hearsay and imagination
rather than on any reliable investigation or evidence.

Testimony of Shri A.K. Das, the then Deputy Director
(Anti Evasion), Kolkata [Annexure : “A-21"]

This prosecution witness (Annexure “A-21") was the

Deputy Director of Anti Evasion, Kolkata at the relevant time
when the case against M/s. Kitply Industries Limited was

2
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investigated. He stated that it was not obligatory for the
adjudicating authority to confirm the same amount of duty

.which had been demanded in the show cause notice. The

questions put to him and his replies thereto during his cross-
examination are reproduced below:-

Is it obligatory on the adjudicating authority to confirm
the same amount of duty which has been proposed to
recover under the show cause notice proposed by the
Anti-evasion Directorate?

Not at all. The show cause notice only proposes what
appears to have been evaded. It is for the adjudicating
authority to take an impartial view and to decide it on
merits.

Is it true that it often happens that the amount of duty
confirmed by the adjudicating authority is often much
less than the amount of duty proposed in the show
cause notice?

It can happen and will depend on the facts of the
individual case. However, | have no statistical
information at hand right now.

Where the amount of duty confirmed by the adjudicating
authority is much less than the demand proposed in the
show cause notice, will it show that the adjudicating
authority has shown undue favours to the party?

| do not think so. Whenever the amount in the show
cause notice is reduced or even dropped by the
adjudicating authority, it is in the form of his speaking
order where he gives the reason for reducing or
dropping the demand and such order is subject to
appeal by the department or by the party. So, the
system exists to take care of the mistake, if any,
committed by the adjudicating authority.”

The testimony of this witness goes on to prove that just because
the amount demanded in the show cause notice is reduced by the
adjudicating authority, no inference about undue favour shown to
anyone can be drawn.

1\
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Conclusions:

ina nut-shell,‘the charges against Mrs. L.R. Mithran find no support
from the testimony of any one of the 21 prosecution witnesses
whose individual testimony has been elaborately discussed above
We should_not lose sight of the fact that mere suspicion howeve}
grave, cannot take the place of proof, as has been héld by the
Hon’ble.Supreme Court on numerous occasions. It would be more
appropnate.to call all the prosecution witnesses in this case to be
“defence witnesses” as their evidence alone establishes beyond
doubt that the charges against Mrs. L.R. Mithran are false and
unsubstantiated.




CHAPTER IV

Analysis of the docdments relied upon in the Charge Sheet

The charges mentioned in the Charge Sheet are sought to be
established by the Department through 68 documents (D-1 to D-68)
listed in Annexure ‘lII' of the said Charge Sheet. An analysis of
these documents will show that none of these documents either
individually or collectively, goes on to prove any of the charges.
Detailed analysis of each of the relied upon documents, is as

under:-
D-1:

This is a Preliminary Inquiry Registration Report by the
Superintendent of Police, Central Bureau of Investigation,
Guwahati. This is a mere reproduction of the allegations made in
the Charge Sheet, and is not by itself an evidence of any sort.
Thus, this document is of no evidentiary value to establish any of
the charges levelled against Mrs. L.R. Mithran.

D-2:

This document is a copy of the First Information Report lodged by
the Superintendent of Police, Central Bureau of Investigation,
Guwahati. This document too contains only the allegations and not
the evidence to support the allegations. Therefore, this document
is also of no evidentiary value for establishing any of the charges
levelled against Mrs. L.R. Mithran.

D-3:

This is a copy of the Show Cause Notice issued to M/s. Kitply
Industries Limited and others. This document contains allegation of
evasion of Central Excise duty by M/s. Kitply Industries Limited and
others.

This is only a record of hearing of the case against M/s. Kitply
Industries Limited and others which was held on 17.09.1996. There
'S no doubt or dispute about the existence of this document.
However, this document does not by itself or in conjunction with
any other document or documents relied upon in the Charge Sheet,
Support any of the three charges, either directly or indirectly against
Mrs. L.R. Mithran. ' ’
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D-5:

This is a copy of the adjudication order passed by Mrs. L.R. Mithran
in the matter of Show Cause Notice issued to M/s. Kitply Industries
Limited. There is no doubt or dispute about the existence of this
document. It is of no evidentiary value so far as the specific
charges levelled against Mrs. L.R. Mithran are concerned.

D-6:

This is a copy of the application for registration of Zami Memorial
Charitable Trust. There is no doubt or dispute about the existence
of this document or about its contents. However, this document
does not establish anything except that the Trust was for charitable
purposes and that Mrs. L.R. Mithran was a member of the
Governing Body of the Trust as a Trustee. By no stretch of
imagination, does this document support of any of the three

charges levelled against Mrs. L.R. Mithran.

D-7:

This is a Treasury challan dated 26.11.1996. Itis not at all disputed
that Mrs. L.R. Mithran deposited Rs.250 for registration of the Zami
Memorial Charitable Trust. In fact, she is one of the promoters of
the Charitable Trust for the welfare of women and children.
However, this treasury challan does not prove in any manner
whatsoever the charges levelled against Mrs. L.R. Mithran either by
itself or in conjunction with any other document or documents
relied upon in the Charge Sheet.

D-8:

This §s a copy of the Memorandum of Association of Zami Memorial
Charitable Trust. There is no doubt or dispute about the existence
of this document. However, it is of no evidentiary value so far as

the specific charges levelled against Mrs. L.R. Mithran are
concerned.

D-9:

This is.a copy of the Rules and Regulations of Zami Memorial
Chantable Trust, 1996. There is no doubt or dispute about the
existence of this document. It is of no evidentiary value so far as

the specific charges levelled against Mrs. L.R. Mithran are
concerned.
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D-10:

This document is the Certificate of Registration No.SR/ZMCT-
730/96 of 1996 dated 27.11.1996 issued by the Registrar of
Societies, Government of Meghalaya, Shillong to the Zami
Memorial Charitable Trust. There is no doubt or dispute about the
existence of this document. However, this document does not by
itself or in conjunction with any other document or documents relied
upon in the Charge Sheet, support any of the three charges, either

directly or indirectly.
D-11:

This is a copy of letter of M/s. Kitply Industries Limited addressed to
Zami Memorial Charitable Trust asking them for a copy of Income
Tax exemption certificate issued to the said Trust. There is no
doubt or dispute about the existence of this document. However,
this document does not by itself or in conjunction with any other
document or documents relied upon in the Charge Sheet, support
any of the three charges, either directly or indirectly. '

D-12:

This is a copy of letter of M/s. Kitply Industries Limited to M/s.
Himmat Singhka Auto Enterprises, Kotkata under which a cheque
for Rs.3,01,955 was sent to M/s_ Himmat Singhka Auto Enterprises,
Kolkata. There is no doubt or dispute about it. This document does
not by itself or in conjunction with any other document or
documents relied upon in the Charge Sheet, support any of the
three charges, either directly or indirectly. It is thus of no
evidentiary value so far as the specific charges levelled against
Mrs. L.R. Mithran are concerned.

D-13:

This document is Inter Office Memo dated 07.11.1996 of Himmat
Singhka Auto Enterprises, Kolkata to Guwahati about their internal
transactions. There is no dispute about this document. But, this
document does not by itself or in conjunction with any other
document or documents relied upon in the Charge Sheet, support
any of the three charges, either directly or indirectly.
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D-14:

e——

This document is a copy of the draft for Rs.3,01,955 in favour of
Himmat Singhka Auto Enterprises, Kolkata. There is no dispute or
doubt about this document. However, this document does not by
itself or in conjunction with any other document or documents relied
upon in the Charge Sheet, support any of the three charges, either
directly or indirectly. Itis thus of no evidentiary value so far as the

specific charges levelled against Mrs. L.R. Mithran are concerned.

D-15:

This is a copy of the Bill n0.TEZ/249/96-97 dated 08.11.1996 of
Himmat Singhka Auto Enterprises, Kolkata for sale of Tata diesel
vehicle to M/s. Zami Memorial Charitable Trust, Shillong. There is
no dispute or doubt about this document. However, this document
does not by itself or in conjunction with any other document or
documents relied upon in the Charge Sheet, support any of the
three charges, either directly or indirectly. it is thus of no
evidentiary value so far as the specific charges levelled against
Mrs. L.R. Mithran are concerned.

D-16:

This is a receipt issued by Himmat Singhka Auto Enterprises,
Kolkata in favour of Zami Memorial Charitable Trust. There is no
dispute or doubt about this document. It is of no evidentiary value
so far as the specific charges levelled against Mrs. L.R. Mithran are
concerned.

D-17:

This is a copy of Cheque No.77-116 dated 01.11.1996 for
Rs.3,01,955 drawn by M/s Warren Tea Limited in favour of Himmat
Singhka Auto Enterprises, Kolkata. There is no dispute or doubt
about this document. However, it is of no evidentiary value so far as
the specific charges levelled against Mrs. L.R. Mithran are
concerned.

D-18:
This is a copy of letter No WTL/ACCT/S-13 dated 21.12.1996

issued by M/s. Warren Tea Limited to SBI, Commercial
Branch, Kolkata. There is no dispute or doubt about this document.
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However, this document:does not by itself or in conjunction with
any other document or documents relied upon in the Charge Sheet,
support any of the three charges, either directly or indirectly.

D-19:

This is a certified copy of ledger sheet of Account No.215025 of
M/s. Warren Tea Limited, Kolkata. There is no dispute or doubt
about this document. It is thus of no evidentiary value so far as the
specific charges levelled against Mrs. L.R. Mithran are concerned.

D-20:

This is a photostat copy of Demand Draft No0.483425 dated
23.12.1996 for Rs.5,00,000 issued by State Bank of India,
Commercial Branch, Kolkata. There is no dispute or doubt about
this document. It is of no evidentiary value so far as the specific
charges 'levelled against Mrs. L.R. Mithran are concerned.
Furthermore, there is no evidence whatsoever that Mrs. L.R.
Mithran was even aware of the existence of this document or this
donation at the relevant time.

D-21:

This is a copy of letter dated 08.04.21000 of Shri R.A. Shah, the
then Manager of Mahadevlal Nathmal, Kolkata to the Investigation
Officer, CBI, Guwahati confirming about receipt of a letter from M/s.
Kitply and its forwarding to HAE, Guwahati. There is no dispute or

doubt about this document. However, this document does not by.

itself or in conjunction with any other document or documents relied
upon in the Charge Sheet, support any of the three charges, either
directly or indirectly.

D-22:

This document is a payment voucher No.S/1912 dated 01.11.1996
of M/s. Warren Tea Limited, Kolkata on account of a donation of
Rs.3,01,955. There is no dispute or doubt about this document. It is
thus of no evidentiary value so far as the specific charges levelled
against Mrs. L.R. Mithran are concerned. Furthermore, there is no
evidence whatsoever that Mrs. L.R. Mithran was even aware of this
donation. or of the existence of this document at the relevant time.
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D-23:

a——

This is @ copy of Inter Office Memo dated 20.12.1996 of M/s. Kitply
Industries Limited issued under the signature of Shri S.P. Goenka
in respect of donation of Rs.5 lakhs to Zami Memorial Charitable
Trust. There is N0 dispute or doubt about this document. It is thus of
no evidentiary value so far as the specific charges levelled against
Mrs. LR. Mithran are concerned. Furthermore, there is no
evidence whatsoever that Mrs. L.R. Mithran was even aware of this

donation at the relevant time.

D-24:

This document is a copy of letter No. WTL/ACCT/D-3 dated
20.12.1996 forwarding a demand draft of Rs.5 lakhs as donation to
to Zami Memorial Charitable Trust addressed by M/s. Warren Tea
Limited. There is no dispute or doubt about this donation having
been given to the Zami memorial Charitable Trust. However, this
document does not by itself or in conjunction with any other
document or documents relied upon in the Charge Sheet, support
any of the three charges, either directly or indirectly. Furthermore,
there is no evidence whatsoever that Mrs. iL.R. Mithran was gven
aware of the existence of this document or the said donation at the
relevant time.

D-25:

This is a payment voucher No.S/2337 dated 23.12.1996 issued by
M/s. Warren Tea Limited, Kolkata in respect of the donation
referred to in D-24 above. This document does not by itself or in
conjunction with any other document or documents relied upon in
the Charge Sheet, support any of the three charges, either directly
or indirectly.

D-26:

This is a copy of voucher dated 23.12.1996 of State Bank of india,
Commercial Branch, Kolkata issued to M/s. Warren Tea Limited in
respect of a draft of Rs.5 lakhs given as donation to Zami Memorial
Charitable Trust. This document is of no evidentiary value so far as

the specific charges levelled against Mrs. L.R. Mithran are
concerned. ~
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D-27:

e—

This is a copy of letter No WTL/ACCT/D-3 dated 14.08.1997
addressed to Zami Memorial Charitable Trust by M/s. Warren Tea
Limited in respect of donations made to them. it is of no evidentiary
value so far as the specific charges levelled against Mrs. L R.
Mithran are concerned.  Furthermore, there is no evidence
whatsoever that Mrs. L.R. Mithran was even aware of the said
donations at the relevant time.

D-28:

This document is a copy of letter No.WTL/ACCT/D-3 dated
28.12.1998 addressed by M/s. Warren Tea Limited to Zami
Memorial Charitable Trust asking for official receipt for the
donation. It is of no evidentiary value so far as the specific charges
levelled against Mrs. L.R. Mithran are concerned.

D-29:

This is a copy of account opening form of A/c. no.10308 of Zami
Memorial Charitable Trust. There is no dispute or doubt about this
“document. But, this document does not by itself or in conjunction
with any other document or documents relied upon in the Charge
Sheet, support any of the three charges, either directly or indirectly.
It is thus of no evidentiary value so far as the specific charges
levelled against Mrs. L.R. Mithran are concerned.

D-30:

This is a copy of statement of A/c. of Zami Memorial Charitable
Trust maintained with Vijaya Bank, Laitumukhrah Branch, Shillong.
There is no dispute or doubt about this document. It is of no
evidentiary value so far as the specific charges levelled against
Mrs. L.R. Mithran are concerned.

D-31:

This is a copy of Pay-in-slip dated 03.01.1997 related to alc.
No0.10308 of Zami Memorial Charitable Trust. There is no dispute or
doubt about this document. There is no connection between this
document and Mrs. L.R. Mithran. This document does not by itself

or in. conjunction with any other document or documents relied.

upon in the Charge Sheet, support any of the three charges, either
directly or indirectly.
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D-32:

This is a copy of letter No.V.563/6/67 dated 12.05.1998 of Shri B.
Basu, Additional Commissioner (Vig.), O/o the DG (Vig.), Customs
and Central Excise New Delhi addressed to the Superintendent of
police, CBI, Guwahati under which certain official documents and
files were forwarded to CB.I. It is of no evidentiary value so far as
the specific charges levelled against Mrs. L.R. Mithran are

concerned.

D-33:

This is a copy of letter No.Nil dated 27.04.2000 of Shri S.K. Ghosh,
General Manager (Finance) of M/s. Warren Tea Limited, Kolkata
addressed to the Investigating Officer, CBI, Anti Corruption Branch,
Guwahati during investigation of the case. This document does not
by itself or in conjunction with any other document or documents
relied upon in the Charge Sheet, support any of the three charges,
either directly or indirectly. It is thus of no evidentiary value so far
as the specific charges levelled against Mrs. L.R. Mithran are
concerned. Furthermore, there is no evidence whatsoever that
Mrs. L.R. Mithran was even aware of the existence of this
document before the Charge Sheet was served on her and no
connection between this document and Mrs. L.R. Mithran has been
established.

D-34:

Copy of extracts of printed accounts books of M/s. Warren Tea
Limited for the years 1996-97, 1997-98 and 1998-99. It is of no
evidentiary value so far as the specific charges levelled against
Mrs. L.R. Mithran are concerned.

D-35:

This is a copy of the Search List dated 09.094.1999. There is no
dispute or doubt ai-. ‘s document. It is of no evidentiary value

so far as the specific charges levelled against Mrs. L.R. Mithran are
concerned.

D-36:

tThis document is a copy of Memo dated 15.06.1999 drawn by
th\SpeCt_or of CBI, Guwahati in respect of Bank Account of Zami
€monal Charitable Trust. There is no dispute or doubt about this
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document. However, it is of no evidentiary value so far as the
specific charges levelled against Mrs. L.R. Mithran are concerned.

D-37:

This document is a copy of letter No.SR-1/97/1106 dated
09.06.1999 addressed by the Registrar of Societies, Meghalaya,
Shillong to the Superintendent of Police, CBI, Guwahati forwarding
the file relating to the registration of Zami Memorial Charitable
Trust. There is no dispute or doubt about the registration of the
said Trust. Hence, this document is of no evidentiary value so far
as the specific charges levelled against Mrs. L.R. Mithran are

concerned.
D-38.

This is a copy of the Memo dated 05.08.1999 drawn by Inspector of
CBI. Guwahati regarding demand draft issued by S.B.I,, Kolkata.
There is no dispute or doubt about the document in question.
However, it is of no evidentiary value so far as the specific charges
levelled against Mrs. L.R. Mithran are concerned.

D-39:

This document is a copy of Memo dated 05.08.1999 drawn by
Inspector, CBI, Guwahati in respect of sales of M/s.Himatsinghka
Auto Enterprises Guwahati. This document has no connection with
Mrs. L.R. Mithran, and is thus of no evidentiary value so far as the
specific charges levelled against her are concerned.

D-40:

This document is a copy of Memo dated 28.04.2000 under which
various documents relating to donations to Zami Memorial
Charitable Trust by Warren Tea Limited were produced by Shri A K.
Raha. It is of no evidentiary value so far as the specific charges
levelled against Mrs. L.R. Mithran are concerned.

D-41:

This document is a copy of Memo dated 08.04.2000 relating to
recovery of some inter-office communications of M/s.Himatsinghka
Auto Enterprises. Mrs. L.R. Mithran has no connection with these
Communications and these are thus of no evidentiary value so far
as the specific charges levelled against her are concerned.

qA
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D-42:

a——

This is a copy of Production Memo dated 08.04.2000 in respect of
documents relating to donations made by M/s.Warren Tea Limited
to Zami Memorial Charitable Trust. There is no connection
between these documents and Mrs. L.R. Mithran and hence these
are ‘of no evidentiary value so far as the specific charges levelled
against Mrs. L.R. Mithran are concerned. Furthermore, there is no
evidence whatsoever that Mrs. L.R. Mithran was even aware of the
donations in guestion at the relevant time.

D-43:

This is a copy of Memo dated 07.04.2000 under which M/s. Kitply
Industries Limited tendered copies of some documents to C.B.I.
There is absolutely no connection between Mrs. L.R. Mithran and
these documents. This document is of no evidentiary value so far
as the specific charges levelled against Mrs. L.R. Mithran are
concerned.

D-44:

This is a copy of the letter No . KIT/CAL/ dated 07.04.2000 issued by
M/s. Kitply Industries Limited to C.B.l. expressing their inability to
produce copies of documents demanded by C.B.I. as they did not
preserve their records beyond one year. This letter is of no
evidentiary value so far as the specific charges levelled against
Mrs. L.R. Mithran are concerned.

D-45.

This is the certified copy of the Annual Return of M/s. Kitply
Industries Limited for the year 1996-97. It has no direct or indirect
connection with Mrs. L.R. Mithran. It is thus of no evidentiary value

so far as the specific charges levelled against Mrs. L.R. Mithran are
concerned.

D-46:

This document is a copy of the letter No.GSR/CBI/1/2000 dated
16.5.2000 of United Bank of India addressed to the Inspector, CBI,
Guwahati handing over the application for making the draft of Rs.1
lakh in favour of Zami Memorial Charitable Trust. It is thus of no
evidentiary value so far as the specific charges levelled against

Mrs. LR Mithran are concerned. Furthermore, there is no

(kevidence whatsoever that Mrs. L.R. Mithran had any connection or
nowledge of this draft at the relevant time. '
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D-47:

The document is a copy of DD application dated Nil for draft of Rs.1
lakh on United Bank of India, GS Road Branch, Guwahati. This
document does not by itself or in conjunction with any other
document or documents relied upon in the Charge Sheet, support
any of the three charges, either directly or indirectly. Mrs. L.R.
Mithran has no connection with this application or the draft. It is
thus of no evidentiary value so far as the specific charges levelled
against Mrs. L.R. Mithran are concerned.

D-48:

This document is a copy of production memo dated 25.04.2000 in
respect of draft of Rs.1 lakh in favour of Zami Memorial Charitable
Trust. As already mentioned above, there is no dispute or doubt
about this donation having been given to the said Trust but it is of
no evidentiary value so far as the specific charges levelled against
Mrs. L.R. Mithran are concerned.

D-49:

This is a copy of Memo dated 25.05.2000 drawn by Inspector,
CBI/ACB, Guwahati regarding recovery of certified copy of letter
No.KIT/CA/96 dated 01.11.1996 from M/s Kitply Industries Limited.
This document does not by itself or in conjunction with any other
document or documents relied upon in the Charge Sheet, support
any of the three charges, either directly or indirectly. Itis thus of no
evidentiary value so far as the specific charges levelled against
Mrs. L.R. Mithran are concerned.

D-50:

This is a copy of letter No.SHI/Misc/CBI/DD/1/2000 dated
15.5.2000 addressed by United Bank of India to the Inspector of
CBI/ACB, Guwahati regarding the demand draft for Rs.1 lakh in
favour of Zami Memorial Charitable Trust. There is no dispute or
doubt about the said draft having been received by the said Trust
as donation. It is thus of no evidentiary value so far as the specific
Charges levelled against Mrs. L.R. Mithran are concerned.

o
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D-51:

P

This is a copy of Sale Certificate dated 11.11.1996 of Himatsinghka
Auto Enterprises, Tezpur (Assam) in respect of the Tata Diesel
vehicle delivered to Zami Memorial Charitable Trust.  This
document does not support any of the three charges mentioned in
the Charge Sheet, either directly or indirectly. It is thus of no
evidentiary value so far as the specific charges levelled against
Mrs. L.R. Mithran are concerned.

D-52:

This document is a copy of Bill No.TEZ/249/96-97 dated
08.11.1996 of Himatsinghka Auto Enterprises, N.T. Road, Tezpur,
Assam again in respect of Tata Diesel Vehicle delivered to Zami
Memorial Charitable Trust. This document too does not support
any of the three charges, either directly or indirectly. It is thus of
no evidentiary value to establish the specific charges levelled
against Mrs. L.R. Mithran.

D-53:

This document is a copy of registration certificate of vehicle No.ML-
05B-2648 owned by Zami Memorial Charitable Trust. It does not
support any of the three charges, either directly or indirectly.

D-54:

This document is a photostat copy of Money Accouri daied
01.12.1998 under the signature of Mrs.L.R. Mithran under which
she gave an account of Rs.17,106.85 to the Treasurer of the Zami
Memorial Charitable Trust in respect of the amounts spent for the
purposes of the Trust. It is of no evidentiary value so far as the
specific charges levelled against Mrs. L.R. Mithran are concerned.
On Some rare occasions, whenever her busy schedule so
permitted, she handled some activities on behalf of the Trust. This

document IS an account of expenditure incurred on one of such
occasions.

D-55:

Eis document is a copy of Income Tax Assessment Order dated
.03.2000 in respect of M/s. Warren Tea Limited. It is of no

evidentiary value to establish the specific charges levelled against
MFS. L.R. Mithran
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D-56:

—

This document is a copy of letter No KIT/CAL/APP/97-98 dated
25.07.1997 addressed by M/s. Kitply Industries Limited to Mr. Allan
R. Mithran. It is of no evidentiary value to establish the specific
charges levelled against Mrs. L.R. Mithran. Furthermore, there is
no evidence whatsoever that Mrs. L.R. Mithran was even aware of
the existence of this document before the Charge Sheet was

served on her.

D-57:

This Is é copy of deposit 'slip of Vijaya Bank dated 26.05.1997 in
respect of Zami Memorial Charitable Trust. It is of no evidentiary
value to establish the specific charges levelled against Mrs. L.R.

Mithran.
D-58:

This document is a certified copy of fax addressed by M/s. Kitply
Industries Limited to M/s. Warren Tea Limited, Kolkata. It is of no
evidentiary value sc far as the specific charges levelled against
Mrs. L.R. Mithran are concerned.

- D-59:

This document is a copy of Inter Office Memo dated 06.11.1996 of
Himmatsinghka Auto Enterprises, Guwahati to their Amingaon
office showing receipt of payment in respect of the vehicle supplied
to Zami Memorial Charitable Trust. It is of no evidentiary value so
far as the specific charges levelled against Mrs. L.R. Mithran are
concerned.

D-60:

This is' a copy of authority slip dated 06.11.1996 of M/s. Kitply
Industneg Limited to Zami Memorial Charitable Trust, Shillong. It is
of no evidentiary value so far as the specific charges levelled
against Mrs. L.R. Mit:ran are concerned.

D-61:
This document is a copy of letter No.WTL/ACCT/D-3 dated

|12d04.2.0004.a<§dressed by M/s. Warren Tea Limited to M/s. Kitply
Ndustries Limited regarding donations to Zami Memorial Charitable
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Trust. However, this document does not by itself or in conjunction
with any other document or documents relied upon in the Charge
Sheet, support any of the three charges, either directly or indirectly.
It is thus of no evidentiary value so far as the specific charges
levelled against Mrs. L.R. Mithran are concerned. Furthermore,
there is no evidence whatsoever that Mrs. L.R. Mithran was even
aware of the donations in question at the relevant time.

D-62:

This document is a copy of Memo dated 24.08.2000 drawn by the
inspector of CBI/ACB, Guwahati regarding recovery of some house
rent and electricity receipts. There is no connection between Mrs.
L.R. Mithran and the premises to which these receipts pertain. It is
thus of no evidentiary value so far as the specific charges levelled
against Mrs. L.R. Mithran are concerned.

D-63:

This document is extracts of House Rent Account Register showing
letting out of premises at Tura. There is no connection whatever
between Mrs. L. R. Mithran and these premises. It is thus of no
evidentiary value to establish the specific charges levelled against
Mrs. L.R. Mithran.

D-64:

This document is a copy of letter dated 06.09.1997 addressed to
S.D.0., Electrical, Tura by Mr. Khirode Mark in respect of premises
stated to have rented out by Mr. AR. Mithran. Mrs. L.R. Mithran
was not even aware of the whereabouts of her son Mr. A.R. Mithran
at the relevant time. It is thus of no evidentiary value so far as the
specific charges levelled against Mrs. L.R. Mithran are concerned.

D-65:

Thisis a copy of printed receipt No.171872 dated 25.5.1998 issued
by Meghalaya State Electricity Board, Tura. There is no connection
between this document and Mrs. L.R. Mithran, and this document
does not by itself or in conjunction with any other document or
documents relied upon in the Charge Sheet, support any of the
thr_ee charges, either directly or indirectly. It is thus of no
evidentiary value so far as the specific charges levelled against
Mrs. L.R. Mithran are concerned.
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D-66:

This document is a copy of electricity bill dated 15.5.1998 issued to
Mr AR. Mithran. As Mrs. LR Mithran was not even aware of the
whereabouts of her son at the relevant time, this document is thus
°f no evidentiary value so far as the specific charges levelled
against Mrs. L R. Mithran are concerned.

D-67:

This document is a Memo dated 14.6.2000 showing recovery of a
copy of Income Tax assessment of Warren Tea Limited for 1978-79
and a copy of letter written by M/s. Kitply Industries Limited to M/s.
Warren Tea Limited. These documents have no direct or indirect
bearing on the charges levelled against Mrs. L.R. Mithran, and are
of no evidentiary value in this regard. oo

D-68:

Pociiietat

This document is a copy of discreet Inquiry Report dated

08.12.1997 of Shri N Kar, Assistant Commissioner (Vig.). The said |

officer has neither made any mention of any persons or documents
from whom he claims to have received the information: contained in
the said Report nor has he identified any such person or document
in any other manner. During his cross-examination when he
appeared as prosecution witness, he could not elaborate the basis
of his report. This document is thus based on hearsay and
imagination rather than on any reliable investigation or evidence.

Conclusions:

While some of the documents mentioned above fit in bits and
pieces to some insignificant parts of the story made out in the
Charge Sheet, there is not a single document, which by itself or in
conjunction with any other document or documents, proves any
significant part whatsoever of any of the three charges levelied in
the Charge Sheet. It has to be kept in mind that mere
presumptions, assumptions and suspicions cannot take the place of
concrete evidence which is missing absolutely in this case.
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CHAPTER -V

~ Attem ted Use of non-relied\upon documents by the
Presenting Officer

During the course of examination of the Prosecution
and also in his Written Brief, the Presenting Officer has
made an attempt to rely on the unsigned statements purporting to
nave been recorded by the Central Bureau of Investigation (CBI).
None of thesé statements are listed in the List of Documents
(Annexureé i) appended to the Charge Sheet. The Defence
Assistant strongly objected to the attempted use of such non-relied
upon documents by the Presenting Officer in course of hearing on
24.06.2002 pefore the Hon'ble Inquiring Authority. Accepting the
Defence Assistant's objections, the Hon'ble Inquiring Authority
passed the following order by Daily Sheet dated 24.06.2002:-

«The Presenting Officer took up the examination of the witnesses
with reference to their statements made available by the CBI. At
this point, the Defence Assistant Dr. D.D. Rishi stated that the
statements recorded by CBI are not cited as relied upon documents
and- could not be introduced as evidence at this point of time. The
presenting Officer explained that these statements are nothing but
the testimony of recovery or surrendering of certain documents,
available with or under the control of the witnesses. These
statements per say [sic] do not contain any evidence in respect of
the charges and they mostly contain personal details of the
witnesses. The Defence Assistant Dr. D.D. Rishi, however persisted
with his objection and wanted his objection to be placed on record.
However, the explanation give by the Presenting Officer about the
contents of statements made available by CBI was accepted and
Defence Assistant was assured that except for the presentation or
the recovery of the documents these evidence are themselves, not
relied upon documents in the inquiry. The statements have no
other evidentiary value and to that extent the Charged Officer’s
rights of a fair inquiry would not be compromised by a reference to
these statements while getting the relied upon documents,
recovered from these witnesses verified from them.”

As the Hon'ble Inquiring Authority has appreciated and accepted
that the unsigned and non-relied upon statements purporting to
have been made by some persons before CBI are of no evidentiary
value, it is not considered necessary to analyse or comment on any
of these 'statements which, in any case, do not support any of the
charges in any manner whatsoever.
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CHAPTER - Vi

An analysis of the Defence Documents

Defense Documents on Key Issues:

As discussed elaborately in Chapter Il of this Defence Brief,
one of the key issues in the case is whether slicing down of
allegedly evaded amount of duty from Rs.3579,07,804 to
Rs.8.13,40,448 (exclusive of penalties of Rs.1,01,00,000) amounts
to showing an undue favour to M/s. Kitply Industries Ltd. which
would constitute an illegality or departmental misconduct. The
Presenting Officer has also vehemently argued in his Written Brief
that the “adjudication order sliced down the central excise duty to
Rs.8,13,40,448.00 to be paid by the said firm thereby causing a
loss of Rs.27.65,67,356.00 to the Government.” This allegation of
showing undue favour to M/s. Kitply Industries Ltd. could be
sustainable only if the appellate authorities had upheld the
allegation of the evaded amount being Rs.35,79,07,804 to be true.

At this juncture, the Defence draws the attention of Hon'ble
Inquiring Authority to the judgement dated 15.06.1999 passed by
the Hon'’ble Customs, Excise & Gold (Control) Appellate Tribunal
(CEGAT), Eastern Bench, Kolkata, which is appended as defence
document and marked as Annexure “B-1”. This Judgement was
passed on an appeal against the adjudication order of Mrs. L.R.
Mithran, which is the subject matter of this case. While the Hon'ble
CEGAT's order was very much in existence when the Charge
Sheet was issued to Mrs. L.R. Mithran, there is not even-a faint
mention of the said judgement of the Hon’ble CEGAT in the Charge
Sheet. In the Presenting Officer's Brief too, there is no mention of
the Hon'ble CEGAT’s judgement. The obvious reason for this
deliberate omission is that the said judgement by the Hon'ble
CEGAT gives a death blow to the allegations made in the
Charge Sheet. While Mrs. L.R. Mithran had sliced down the
amount of evasion from Rs.35,79,07,804 to Rs.8,13,40,448
(Rs.8.13 Crores approx.), the Hon’ble CEGAT sliced it down to a
much smaller amount of Rs.58.96 lakhs approx. (exclusive of
?na'ty amounting to Rs.10 lakhs). Thus, the duty liability of M/s.
la'ltg: Industqes Limited determined by Hon’ble CEGAT is Rs.58.96
This dzs against Rs.8.13 Crores determined by Mrs. L.R. Mithran.
undue fcument establishes beyond an iota of doubt t_hgt neither any
LR Mi?t:’our was shown to M/s. Kitply Industries Limited nor Mrs.

\;ernme;z? a(;attj;:dp? rev?nueolf(?ss orf] Rs.2z,65,67,3t56 to tr;e
esenting icer has taken great pains to
stress before the Inquiring Auth%rity in his Brief. I P
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The defence also relies upon the Order dated 13.01.2000
Annexure «g.2”) passed by the Hon’ble Supreme poun of India
on the Civil Appeal_filed by the Department against CEGAT’s
decision referred _to above. Sadly and unfortunately, while the
order of the Hon'ble Supreme Court of India has a great bearing on
this case, theré is not a mention of it in the Charge Sheet or the
presenting Officer's Brief. It is by this order that the Hon'ble
Supreme Court of India declined to interfere with the judgement of
the Hon'ble CEGAT (which is referred above as Annexure “B-1")
and dismissed the Civil Appeai filed by the Department.

Defence Documents on Charge No.1:

Coming to Charge No.1, it has been alleged that Mrs. L.R.
Mithran procured the employment of her son, Mr. A.R. Mithran with
M’s. Kitply Industries Limited but did not seek the prior permission
of the competent authority. It is stressed here that while the
adjudication order was passed on 05.12.1996, the temporary
assignment for which Mr. A.R. Mithran was engaged, started much
later in July, 1997 as is evident from prosecution document
numbered as D-56. In this connection, defence relies on the
affidavit sworn by Mr. A.R. Mithran on 25.07.2000 before the
Judicial Magistrate First Class, Shillong. A copy of the Affidavit is
appended as Annexure “B-3” to this Defence Brief and was
adduced in evidence during hearing on 10.08.2002. This affidavit
reads inter alia as under:-

“(iv)  That in order to further explore the potential of the coal
business and export, | met a number of persons engaged
or planning to get engaged in this business. This brought
me in contact with Mr. S.N. Jagodia of M/s. Kitply
Industries Limited whose Company was interested in
export of coal from Ghasuapara and Tura. Being
convinced that | could promote their business at Tura or
Ghasuapara in the field of coal export, they engaged me
temporary for three months on trial basis vide their letter
dated 25.07.1997 and also provided me facilities like
accommodation, transport, electricity and phone, etc. in
order to promote their business.

(v) That | was living independently throughout and did not

consider it necessary to inform my mother Mrs. LR.-

Mithran about my work with M/s. Kitply Industries Limited
nor she helped me in any manner whatsoever getting me
this work or engaged.
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(vi) That | left Tura in December, 1997 as the coal business
could not take off profitably and it also ended my
association with M/s. Kitply Industries Limited.

(vi) That | am presently having my own business at Aizaw!
since 1998.

(viii) That | have been living independently on my own since
attaining the age of majority, and have neither asked for
any help from my parents in the matter of my employment

or business, nor have i considered it necessary to keep
them informed about my profession, occupation,
employment or business.”

If this document is read in conjunction with the testimonies of
prosecution witnesses, namely Shri R.P. Bose, Deputy
Superintendent of Police, CBI (Annex. A-1), Shri D.K. Thakuria
(Annex. A-4), Shri Shambhunath Jajodia (Annex. A-5), Shr P.
Haridasan Nair (Annex. A-6) and Shri Anil Kumar Banka (Annex. A-
7) which have been analyzed in Chapter I1l, it becomes crystal
clear that there is nO evidence that Mrs. L.R. Mithran had either
secured the employment of her son or was even aware of this fact
at the relevant time.

Charge Nos.2 and 3:

The defence relies on the Affidavits sworn by the following
witnesses which had been submitted to the Inquinng Authority
during the hearing held on 10.08.2002: ‘

1. Mrs. Lalthan Zauvi before the Judicial Magistrate First Class,
Aizawal on 07.08.2002 (Annexure “B-4")

2. Mrs. L. Chungnungi before the Judicial Magistrate First
Class, Shillong on 25.07.2002 (Annexure “B-5") '

3. Mrs. Laldawni before the Judicial Magistrate First Class,
Shillong on 25.07.2002 (Annexure “B-6")

4. Mrs. Lalniehchawngi before the Judicial Magistrate First
Class, Shillong on 25 (07.2002 (Annexure “B-7")

S. Mrs. Lalremawii before the Judicial Magistrate First Class,

Shillong on 25.07.2002 (Annexure “B-8”)

6 Mrs. Darthahniengi before the Judicial Magistrate First
Class, Shillong on 25.07.2002 (Annexure “B-9”) :

7. Mrs. Hlimpuii before the Judicial Magistrate First Class,
Shillong on 25.07.2002 (Annexure “B-10")

8. Mrs. Esther Lianchhawni before the Judicial Magistrate First
Class, Shillong on 25.07.2002 (Annexure. “B-11")
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Mrs. L.T. Muani before the Judicial Magistrate First Class,
Shillong on 25.07.2002 (Annexure “B-12")

Mrs. Van Lalruati before the Judicial Magistrate First Class,
Aizawal on 07.08.2002 (Annexure “B-1 3”)

Mrs. Lilypuil before the Judicial Magistrate First Class,
Shillong on 25.07.2002 (Annexure “B-14")

Ms.Biaksangi before the Judicial Magistrate First Class,
Shillong on 25.07.2002 (Annexure “B-15")

Ms. Rose Mary Lalhmangaihzuali before the Judicial
Magistrate First Class, Aizawal on 07.08.2002 (Annexure
“B-16")

Mr. H.S. Kumbhat before the Judicial Magistrate First Class,
Shillong on 22.07.2002 (Annexure “B-17")

In perusal of these Affidavits, copies of which are appended

to this Defence Brief establish that Mrs. L.R. Mithran had no part
in the day-to-day affairs of the Trust and she had no control over
the affairs of the Trust. These affidavits establish that:

(1)

(ii)

(iii)

(iv)

(v)

that the trustee, Mrs. L.R. Mithran never handled any cash or
the bank account of the Trust as she was not authorized to
do so. Further, Mrs. L.R. Mithran did not draw any money
from the account of the Trust, nor she used any of the
properties of the Trust in any manner whatsoever,

that all decisions relating to the Trust are taken by the
Governing Body/Executive Committee, and not by Mrs. L.R.
Mithran herself;

that all the properties of the Trust were used for charitable
work and not for any other purpose;

that Mrs. L.R. Mithran is neither authorized to use any
movable or immovable property of the Trust for the use of
herself or any member of her family, nor has she ever used
any such property for herself or any member of her family;

that no donation in cash or kind from any company, business
house or organization or firm was received through her.
Mrs. L.R. Mithran neither solicited any donations on behalf of
the Trust nor she received any such donation on behalf of
the Trust; :

|09
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that no informatiorf or intimation was given or required to be
given to Mrs. L.R. Mithran on receipt of any donation by the

Trust.

It has been improperly stressed by the Presenting Officer
that Mrs. L.R. Mithran was in total control of the affairs of the Trust,
and in fact Mrs. L.R. Mithran and the Trust were one and the same.
All the above documentary evidence negatives these conclusions.
Being busy with her official duties, Mrs. L.R. Mithran rarely
associated herself with the activities of the Trust, and had no
control over its affairs which were taken care of by the Governing
Body. Mrs. L.R. Mithran had no knowledge of the donations
received by the Trust. Attention is also invited to the testimonies of
the Investigating Officer, Shri R.P. Bose (Annexure A-1) that the
donations were received by the Trust by post and none of these
payments were received personally by Mrs. L.R. Mithran,
testimony of Shri D.K. Thakuria, Manager, M/s. Kitply Industries
Limited (Annexure A-4) to the effect that Mrs. L.R. Mithran had not
solicited or secured any donations for the Trust nor has she aware
of any such donations given to the Trust. The testimony of Shri
Shambhunath Jajodia, Director of M/s. Kitply Industries Limited
(Annexure A-5), testimony of Shr P. Handasan Nair, Executive
(Legal) of ‘M/s. Kitply Industries Limited (Annexure A-6) and also
the testimony of Shri Anil Kumar Banka, Director, M/s. Kitply
Industries Limited (Annexure A-7) in this regard also establish the
same.

To conclude, the Defence Documents establish beyond
doubt that all the charges against Mrs. L.R. Mithran are baseless
and there is absolutely no evidence to support these charges.




CHAPTER - Vi

Defenc’:e Withesses

The Defence has presented ten witnesses during the
hearing held on 10" August, 2002. The record of examination and
re.examination of these ten defence witnesses is annexed as
Annexure C-1, C-2 c-3, C-4, C:5, C-6, C-7, C-8, C-9 & C-10
el his Defence Brief. The Charged Officer, Mrs. L.R.

respectively tot . _
Mithran offered herself to be examined on her own behalf in terms

of Rule 14 (17) of the CCS (CCA) Rules. Record of her
examination and cross-examination is hereto annexed and marked
as Annexure «C-11” to this Defence Brief.

The first witness who appeared for the defence was Shri T.
Haokip, Additional Commissioner of Central Excise, Shillong
(Annexure “C-1"). He stated that Mrs. L.R. Mithran had decided
the show cause notice against M/s. Kitply Industries Limited vide
adjudication order dated 15.12.1996 in which she confirmed the
demand of Rs.8,2340,448 only against the amount of
Rs.35,79,07,804 demanded in the show cause notice. He then
stated that this amount was further reduced by Hon’ble Customs,
Excise & Gold (Control) Appellate Tribunal (CEGAT) to an amount
of Rs.58,96,580 plus a penalty of Rs.10 Lakhs vide its order dated
15.06.1999. This defence witness also admitted that the appeal
fled by the Department i.e. the Commissioner of Central Excise,
Shillong before the Hon’ble Supreme Court against the said order
of the Hon'ble CEGAT was dismissed by the Apex Court (Annexure
“B-2").

The second witness who appeared for the defence was Shri
H.S. Kumbhat, Chartered Accountant, who had been auditing the
records of Zami Memorial Charitable Trust since 1996 (Annexure
“C-2”). He stated that he did not come across any instance where
the movable and immovable property of Zami Memorial Charitable
Trust was used for the benefit of Mrs. L.R. Mithran or any member
of her family. He further stated that he did not come across any
transaction where movable or immovable property or cash or
anything of Zami Memorial Charitable Trust was used for any

purpose other than the purpose for which the said Trust had been
Created. .

., The next witness was Shri AR. Mithran (Annexure “C-
3”). When asked as to how he got the temporary assignment

with M/s. Kitply Industries Limited for about 3 months, he stated

that many of his friends were engaged in coal business and he also.
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of joining the same business when he came in contact with

'. -1"'°‘-’ggtN_ Jagodia of M/s. Kitply Industries Limited. Shri AR,

mithran stated that M/s. Kitply Industries Limited were already in
the business of coal export and were looking for someone to further
their coal pusiness at Ghasuapara at Tura. He stated that being
convinced of his potential, M/s. Kitply Industries Limited engaged
him temporarily for 3 months on trial basis and also provi_ded him
the facilities like accommodation, transportation, electricity,
telephone, etc. in order to promote their business. He stated
categorically that her mother, Mrs. L.R. Mithran did not help him in
getting this assignment/engagement with M/s. Kitply Industries
Limited. He stated further that he did not inform her mother about
this. He stated that although he was temporarily staying in his
mother's house in May 1997, he was living independently. He
stated further that since completing his graduation in 1993, he had
been living independently and did not consider it necessary to
inform his mother about his activities. He stated specifically that he
did not inform his own about his assignment with M/s. Kitply

Industries Limited.

The other witnesses who appeared for the defence were
Mrs. Laldawni (Annexure “C-4"), Mrs.Lalpham Zauvi (Annexure
“C-5”), Ms. Lalneihchawngi (Annexure “C-6"), Ms. Darthahneing
(Annexure “C-7”), Ms. L.T. Muani (Annexure “C-87), Ms.

" Lawremawii (Annexure “C-9”) and Mrs. L. Chungnungi (Annexure

“C-10”). All these witnesses have been associated with Zami
Memorial Charitable Trust as office bearers or its members. In their
oral testimony before the Iinquiring Authority, all of them stated
categorically that :-

() Mrs. L.R. Mithran did not have control over the decision
of the Governing Body which took the final decisions;

(i) Mrs. LR, Mithran was not authorized to handle cash,
property or bank accounts of the Trust;

(1ii) the proper* as of the Trust were not used for any purpose
other than the purposes for which the Trust had been
created;

(v) Mrs. LR Mithran or any member of her family did not
ever use any movable or immovable property of the
Trust;




v)

(vi)
(vii)

(viii)
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Mrs. L.R. Mithran did not solicit any donations in cash or
any kind from any company, business house or
organization for Zami Memorial Charitable Trust;

No donations in cash or kind from any company,
business house or organization were received through

Mrs. L.R. Mithran;

Mrs. L.R. Mithran was not involved in day-to-day affairs
of the Trust as the same were looked after by the office

bearers ;

The control over the Trust was with the Governing Body
and not with Mrs. L.R. Mithran.

The Charged Officer Mrs. L.R. Mithran opted to be examined on
her own behalf in terms of Rule 14 (17) of the CCS (CCA) Rules.
The questions put to her and the replies given by her are
reproduced below:-

uQ.

It has been alleged by the Department that you floated a Trust,
namely, Zami Memorial Charitable Trust in the name of your
mother in between the hearing of the case of M/s. Kitply Industres
Limited on 17.09.1996 and passing of the order on 05.12. 1996 in
order to receive benefits from M/s. Kitply Industries Ltd. through
indirect route. Why is it that this Trust came into existence dunng
that period?

| have been in the Department since 34 years. During these long
years, | have adjudicated thousands of cases. | have been
engaged in charitable work and many a times, my charitable
activities might have been during the time when one or more
cases were pending for adjudication before me. Therefore, there
is no link between the Trust and adjudication of the case of M/s.
Kitply Industries Limited.

When the Zami Memorial Charitable Trust was created, did you
have only the case of M/s. Kitply Industries Limited pending before
you?

No. There were hundreds of cases.

ls.there any nexus between the adjudication of the cases of M/s.
Kitply Industries Limited and the creation of the Trust?

There is absolutely no connection. It is just incidental that the
Trust came into existence at that time. In fact, | had hundreds of
other cases pending before me at that time.

|
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What is then the reason that the Department has tried to allege a
nexus between the adjudication order of M/s. Kitply Industnes Ltd.
and the creation of Zami Memorial Charitable Trust?

It is just becausé that it was one of the biggest _of cases decided at
Shillong which involved an allegation of evasion of duty of about
Rs.36 Crores. As | had held that only about Rs.8 Crores
approximately was recoverable, the Department suspected that |
had confirmed a lesser amount for an illicit consideration.

Did rot quantifying the amount of evasion at Rs.8 Crores approx.
as against Rs.36 Crores alleged in the show cause notice, amount
to showing undue favour to M/s. Kitply Industries Limited?

No. Very purpose of adjudication is to quantify the correct
amount of duty payable by the assessee. It is not necessary that
whatever has been demanded in the show cause notice should be
confirmed. In fact, it has been my experience for the last 34 years
of my service that show cause notices are issued for highly
inflated amounts as some of the departmental officers want to
take credit for having detected huge amounts of evasion.

In what way can you justify that your quantification of the duty
liability of M/s. Kitply Industries Limited did not amount to showing
them undue favour?

This matter had been taken to the Hon'ble CEGAT where the duty
liability of M/s. Kitply Industries Limited in this case was reduced
to about Rs.59 lakhs. plus a penalty of Rs.10 lakhs. Therefore, it
is obvious that the quantification of duty liability of M/s. Kitply
Industries Limited by me was much higher than what has finally
been decided by the Appellate Authonty. Therefore, it cannot be
said that | had shown any undue favour to M/s. Kitply Industries
Limited.

Is it true that you have been associated with the Trust as one of
the promoters of the Trust and you yourself deposited registration
fee of Rs.250?

Yes.

It has been alleged that you obtained registration under “hurried
persuasion” with intention to receive benefits urgently. What do
you say to that?

The application for the Trust was given in the normal course
and  the Registrar of Societies, Government of Meghalaya,
issued the certificate in usual course. The Registrar of Societies,
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ent of Meghalaya, Shillong is a highly placed civil servant and

Governi® ars him from acting efficiently and issuing the registration

te without delay. We did not determine the time which he should
uing the certificate.

was the Zami Memorial Charitable Trust created for the benefit of
ourself and members of your family as you have pbeen associated
with the Trustas a permanent trustee?

The Trust was created for the benefit of women and children. |
and my family are trustees and no beneficiaries. In fact, | have
donated my land to the Trust. There is no question of myself or
any members of my family benefitting from the Trust. The rules
and regulations of the Trust do not permit the same.

Did you have absolutely authority over the said Trust?

No. All the decisions of the Trust are taken by the Goveming
Body. | did not have any control over the decisions of the

Goveming Body.

It has been alleged that all powers originated from you and ended
with you so far as the said Trust was concerned?

That is not true. The affairs of the Trust are looked after by the
Goveming Body and | have no control over their decisions.

Did you participate in day-to-day affairs of the Trust?
No.
Do you know Shri S.P. Goenka of M/s. Kitply Industries Limited?

| do not remember. | have dealt with thousands of assessees and

their representatives and it is not possible for me to remember any .

particular representative of any particular assessee.

Did you solicit any donations from M/s. Kitply Industries Limited or
M/s. Warren Tea Limited for the Zami Memorial Charitable Trust?

f;/O. tl never solicited any donations for the said Trust or any other
rust.

Did you received (sic) a draft of Rs.1 Lakh in the name of Zami

Memorial Charitable Trust from an unidentified and unknown
person?

No. | never received any cash, draft or cheque meant for Zami
Memorial Charitable Trust. ‘

—— e
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How was the draft of Rs.1 Lakh in the name of the Trust received?

| am not aware of it. However, during the course of this inquiry, |
came to know that it was received by post in the Trust's office.

d office bearers of the Trust inform you about
d the demand draft and a Tata diesel vehicle

t the relevant time?

Did the conceme

their having receive
for use of the Trust a

No.
Did you securé employment of your son, Mr. A.R. Mithran with
M/s. Kitply Industries Limited?

was 25 years of age at the relevant time. As a self-
respecting mother, | would never beg anybody for employment of
my children. They are competent enough by themselves. In fact,
my son was independent and grown-up and | was not even aware
of his whereabouts at the relevant time. He lived on his own since

he attained majority. i

No. My son

e The oral testimonies of all the Defence Witnesses prove
- beyond a reasonable doubt that Mrs. L R. Mithran did not solicit or
z-receive any donations for the Zami Memorial Charitable Trust. ltis
M,establish beyond doubt that she did not secure the temporary
-assignment of her son Mr. A.R. Mithran with M/s. Kitply Industries
- and also that she was not made aware of it at the relevant




CHAPTER - VIII

Reply to Presenting Officer’s Written Brief

The Presenting Officer had started with his presentation with
Charge No.2 followed by Charge No.3 in his Brief dated 18™ July,

- 2002. He has relegated the presentation on Charge No.1 to the
~ last. This change of sequence speaks for itself.

2. While pressing for Charge No.2, the Presenting Officer -

pleads that Mrs. L.R. Mithran sliced down the Central Excise duty
evasion by M/s. Kitply Industries Limited to Rs.8,13,40,448
(Rs.8.13 Crores approx.) by her adjudication order and thereby
caused a loss of Rs.27,65,67,356. He makes no mention of the
order dated 15.06.1999 passed by the Hon’ble Customs, Excise
and Gold (Control) Appellate Authority (CEGAT) where this amount
was further sliced down to a much smaller amount of Rs.58,96,580
(Rs.58.96 lakhs approx.) plus penalties of Rs.10 lakhs. If the
argument of the Presenting Officer is to be accepted, while Mrs.
L R. Mithran’s order caused a loss of Rs.27,65,67,356 i.e. Rs.27.65
Crores approx. to the Government, the order of the Hon'ble CEGAT

caused a loss of much bigger amount of Rs.35,20,11,224 (Rs.35.20

Crores approx.). ' If the Presenting Officer's argument is to be
accepted. the Hon'ble Supreme Court's order accepting the
CEGAT's order. and rejecting the Civil Appeal filed by the
Department too caused a loss of Rs.3520,11224 to the
Government. The prosecution’s own witness, Shri AK. Das had
stated in his testimony (Annexure A-21) that it is not obligatory for
the adjudicating authority to confirm the same amount as has been
demanded in the show cause notice. Even otherwise, it will be
absurd to say that adjudicating authority has no option but to
confirm each and every show cause notice and if he does not, he
causes a loss to the Government. Needless to add, the Presenting
Officer's arguments have no legs to stand on.

3. The Presenting Officer then proceeds to argue that there is a

nexus between creating the Trust in the name of late mother of

Mrs. LR. Mithran and the adjudication of the show cause notice
issued to M/s. Kitply Industries Limited. He proposes to establish
this nexus by relying on documents D-7, D-8, D-9 and D-10 which
have already been thoroughly analysed in Chapter IV of this
Defence Brief. He pleads that Mrs. L.R. Mithran was “solely
involved” in the formation of the Trust in the name of her mother
and “was always in total control of the Trust.” The first document
he has relied upon is Challan No.643 under which a registration fee
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of Rs.250/- was paid on 26.09.1996. This document cannot prove
that she was solely in total coritrol of the Trust nor can it prove any
nexus between the Trust and M/s. Kitply Industries Ltd. The
document relied upon in the Charge Sheet and numbered as D-8
itself shows that the Trust was brought into existence by 18

rsons, all of whom had signed the said document relating to the
formation of the Trust. Therefore, the allegation of her being “solely
involved” is baseless at the face of it. Just because registration of
the Trust and the adjudication of one particular case happened in
the same quarter of the year does not prove a nexus. It will be
absurd to say that whatever was done by Mrs. L.R. Mithran when
the adjudication order was passed, has a nexus only to the said
adjudication order. Mrs. L.R. Mithran has passed a number of
adjudication orders during the period and the Presenting Officer
has not shown a single reason as to why he sees nexus between
the registration of the Trust and the adjudication order passed in
the case of M/s. Kitply Industries Ltd., and not between the Trust
and any other adjudication order. The next document relied upon
by the Presenting Officer to prove the nexus is the registration
certificate of the Trust which was issued on 28.11.1996. The
Presenting Officer pleads that registration was made under “hurried
persuasion”. It is not clear what leads him to the conclusion that
there was “hurried persuasion with intention to seek the benefit
urgently.” He seems to have forgotten the fact that the registration
certificate was issued by the Registrar of Societies, Government of
Meghalaya, who is a highly placed State Government Official. If
the said functionary of the Government of Meghalaya acted
efficiently, Mrs. L.R. Mithran cannot be charged with having
obtained the registration under "hurried persuasion with intention to
receive the benefit urgently”. The allegation casts grave aspersions

on a senior officer of the State Government and is not in good
taste.

4. The Presenting Officer next places reliance on the
Memorandum of Association and the Rules and Regulations
of the Trust to argue that Mrs. L.R. Mithran has permanent
farplly ownership over the Trust and all powers  were
ultlm_ately concentrated with Mrs. L.R. Mithran with a sole motive
to utilize the Trust for the benefit of herself and for the members of
her family. It appears the contents of these documents have not
been carefully gone through. There is also a lack of appreciation
of the significance of the terms “trustee” and “beneficiary”.
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'Mrs. L R. Mithran is one of the trustees but not the “beneficiary”.

- secondly, the control over the Trust is with the Governing Body as

para 25 of the Rules and Regulations of the Trust. The

Governing Body of the Trust consists of the following :-

0] President

(ii) Vice-President

(i) General Secretary

(v) Finance Secretary

(v)  Treasurer

(vi)  Assistant General Secretary
(viiy Advisors

(vii) Executive Members

(ix) Representatives

(x)  Trustees.

Mrs. L.R. Mithran could at the most be a representative trustee in

‘the Governing Body. Attention is also invited to all the documentary

evidence referred to in Chapter VI i.e. affidavits sworn by Mrs.
Lalthan Zauvi (Annexure ‘B-4"), Ms.L. Chungnungi (Annexure ‘B-5’),
Ms. Laldawni (Annexure ‘B-6"), Ms. Lalneihchawngi (Annexure ‘B-
7'), Ms. Lalremawii (Annexure ‘B-8), Ms. Darthahnieng (Annexure
‘B-9'), Ms.Hlimpuii (Annexure ‘B-10'), Ms. Esther Lianchhawni
(Annexure ‘B-11’), Ms.L.T. Muani (Annexure ‘B-12), Mrs.Vanlalruati
(Annexure ‘B-13’), Ms.Lilypuii (Annexure ‘B-14’), Ms. Biaksangi
(Annexure ‘B-15), Ms.Rose Mary Lalhmangaihzuali (Annexure ‘B-
16’), Shri H.S. Kumbhat (Annexure ‘B-17’) and oral evidence by
Mrs.Laldawni (Annexure ‘C-4’), Mrs. Lalpham Zauvi (Annexure ‘C-
5, Ms.Lalneihchawngi (Annexure ‘C-6’), Ms. Darthanhneing

(Annexure ‘C-7'), Ms.L.T. Muani (Annexure ‘C-8), Ms.Lawremawii -

(Annexure ‘C-9) and Mrs. L. Chungnungi (Annexure ‘C-10"). Even
the Department's own witness Smt. Latchanglian Sailow, whose
testimony is at Annexure: A-14, had stated categorically that Mrs.
L.R. Mithran had no powers to appoint the members of the
Governing Body of the Trust nor had she any control over the Trust
nor she benefitted in any manner from the Trust. The Presenting
Officer pleads that “though the Goveming Body had been exhibited
sole authority of the Trust, but in practice, the trustees are all-in-all
of the Trust” Nowhere has he mentioned a single piece of
evidence which shows this “practice”. The Presenting Officer's
argument is based on his imagination about the “practice” in the
Trust rather than the facts, and all the oral and documentary
eyldence_ demolishes his argument. Just because Mrs. LR.
Mithran is the representative of all trustees, the Presenting officer
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" eare that “all powers originate from her and end with her.” He
= er inferred that “the Trust is»{of Mrs. L.R. Mithran, the Charged
- Officer’. It has already been shown by documentary evidence as
- well as oral evidence that the Trust is controlled by the Governing
5 in which the trustees are just one of the nine constituents.
" The Presenting Officer has based his observations on suspicions
rather than the hard facts which have been proved by the Defence

peyond an /ofa of doubt.

5. The Presenting Officer next imagines an “indirect route” for
receipt of donations to the Trust. He has tried to link Shri S.P.
Goenka of M/s. Kitply Industries Limited with M/s. Warren Tea
Limited, and donations given by them with a particular adjudication
order passed by Mrs. L.R. Mithran. This is a figment of
imagination. The prosecution witnesses, namely, (i) Shri D.K.
Thakuria (Annex. A-4), (ii) Shri Shambhunath Jajodia (Annex. A-5),
(iiiy Shri P. Haridasan Nair (Annex. A-6) and (iv) Shri Anil Kumar
Banka (Annex. A-7) and defence witnesses, namely, Mrs.Laldawni
(Annexure ‘C-4)), Mrs. Lalpham Zauvi (Annexure ‘C-5)),
Ms.Lalneihchawngi (Annexure ‘C-6’), Ms. Darthanhneing (Annexure
‘C-7) and also Ms.L.T. Muani (Annexure ‘C-8), Ms.Lawremawii
(Annexure ‘C-9") and Mrs. L. Chungnungi (Annexure ‘C-10°) have
stated categorically that no donations were secured through Mrs.
LR. Mithran nor was she aware of these donations at the relevant
time. If the Presenting Officer wanted to say that these donations
were by way of bribe to Mrs. L.R. Mithran, he ought to have proven-
the same. Mrs. L.R. Mithran is not answerable for the standing
which Shri Goenka has in M/s. Kitply Industries Limited or in M/s.
Warren Tea Limited and it will be absurd to say that this imaginary
story was an ‘“indirect route” to receive any illicit benefits from M/s.
Kitply Industries Limited. It is not denied that M/s. Kitply Industries
Limited and M/s. Warren Tea Limited gave donations to the Trust.
Therefore, a truck load of documents are not required to prove this
undisputed fact. What the prosecution and the Presenting Officer
hgve failed miserably to establish is that these donations were
given at the instance of Mrs. L.R. Mithran or were connected to the
adjudication order passed by Mrs. L.R. Mithran. Mere suspicions,
howsoever grave, do not prove the allegations made in the Charge
Sheet, particularly when a large number of prosecution witnesses,
and defence witnesses have stated categorically that there is no
nexus between these donations and the adjudication order passed
by Mrs. L.R. Mithran.

6.

gg?nka, Chairmap of M/s. Kitply Industries Limited came to know
there vyas going to be formed a Trust by Mrs. L.R. Mithran and

The Presenting Officer has further imagined that Shri S.P.

Y
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" he had to donate a vehicle to the Trust. According to him, there
was @ pre-planned strategy between Mrs. L.R. Mithran,
Commissioner of Central Excise, Shillong and Shri S.P. Goenka,
Chairman of M/s. Kitply Industries Limited to receive benefit in
exchange for a favour to be shown during an adjudication in the
case of Mis. Kitply Industries Limited. Why the said Shri_S.P.
Goenka has not been produced as Prosecution Witness? Why no
statement of his was recorded and brought on record? There has
been an attempt to hide the truth behind a long story. What the
presenting Officer should have done is to point to the evidence
which establishes the nexus. The Presenting Officer has failed
miserably to prove that the donations were given at the instance of
Mrs. L.R. Mithran or she was even aware of these donations. He
has only tried to pursue his own imaginations and suspicions.

7. Coming to Charge No.3, he stresses that Zami Memorial
Charitable Trust received a donation of Rs.1 Lakh by a demand
draft for which the payment had been made in cash. He argues that
there was a prohibition of issuing of demand draft on deposit of
cash in excess of Rs.50,000. He pleads further that an unidentified
man had asked Union Bank of India, Kolkata to issue the said
demand draft of Rs.1 Lakh in favour of Zami Memorial Charitable
Trust. He further says that it is not known from whom the demand
draft of Rs.1 Lakh had been received by Zami Memorial Charitable
Trust. There is no doubt about the facts stated by the Presenting
Officer, but where is the connection between these facts and Mrs.
L.R. Mithran? If an unknown person makes a voluntary donation to
a Trust, which is a common practice in India as many donors do not
like to be identified, it is absurd to charge Mrs. L.R. Mithran for an
unknown person having donated some money to the Trust. ltis
stated by the Investigating Officer in the case himself (Annexure A-
1) that the said draft had been received by post in the Trust's office.
The Presenting Officer states further that Regulation 19 of the Trust
mandates that donations should be accepted only from identifiable

sources. There is no such stipulation in the regulation of the Trust. .

And in any case, Mrs. L.R. Mithran cannot be held responsible if
the said Trust received a donation by post from an unidentified
rson.

8.  The Presenting Officer's allegation that Mrs. L.R. Mithran
obtained a sum of Rs.1 Lakh by the said demand draft in the name
of Zami Memorial Charitable Trust from an unknown and dubious
source without intimation or permission from the competent
authority, is absolutely baseless in the face of the fact that she
nevver received any such demand draft nor was she even aware of
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The evidence on record clearly shows that the draft was
ived by post in the Trust's office and Mrs. L.R. Mithran had no

knowledge about it.

The Presenting Officer has tried his best to pursue the
ai|egation that Mrs. L.R. Mithran procured the employment of her
son. Mr. AR. Mithran with M/s. Kitply Industries Limited without
obtaining prior sanction of the Government. It is abundantly clear
as per the evidence referred to in Chapter Ill, testimonies of
Mr.D.K. Thakuria, Manager of Kitply Industries Limited (Annexure
‘A-4"), Mr. Shambhunath Jajodia, Director of M/s. Kitply Industries
Limited (Annexure ‘A-5"), Mr. P. Haridasan Nair, Executive (Legal)
of M/s. Kitply Industries Limited (Annexure “A-6") and Mr. Anil
Kumar Banka, Director of M/s. Kitply Industries Limited (Annexure
“A-7"), the affidavit sworn by Mr. AR. Mithran before the Judicial
Magistrate First Class, Shillong (Annexure ‘B-3') and also the -oral
testimony of Mr. A.R. Mithran before the Inquiring Authority on
10.08.2002 (Annexure “C-3“ of this Brief) that Mrs. L.R. Mithran
had neither secured the employment of her son at any time with
any Company nor was she even aware of her son’s temporary
assignment with M/s. Kitply Industries Limited at the relevant time.

10. To conclude, the Presenting Officer has made only a feeble
attempt to pursue and establish an imaginary story. While he has
highlighted his suspicions, he did not have any evidence to support
the allegations made in the Charge Sheet.
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CHAPTER - IX

Summary and Conclusions

The main allegation in the Charge Sheet is that Mrs. L.R.
Mithran showed undue favours to M/s. Kitply Industries Limited,
Kolkata while adjudicating a show cause notice for the alleged
evasion of Rs.35,79,07,804. It has been alleged specifically that
she passed the adjudication order “slicing down the evaded
payment of Rs.35,79.07.804 to Rs.9,14,40448“ for a
consideration. It has been further alleged —

(1) That she obtained employment for her son, Shri A.R. Mithran
with M/s. Kitply Industries Limited with whom she had official
dealings, without obtaining prior permission of the competent
authority;

(i)  That she accepted donations/gift by way of bank draft and
also a Tata Mobile vehicle in the name of Zami Memorial
Charitable Trust created by her in the name of her late
mother; and

(i)  That she accepted a donation of Rs.1 Lakh in the name of
Zami Memorial Charitable Trust from a unknown and
dubious source through bank draft without informing or
taking permission from the competent authority.

2. The first key issue in this case is whether slicing down of the
allegedly evaded amount of duty from Rs.35,79,07,804 to
Rs.9,14,40,448 (Rs.8,13,40,448 as duty + Rs.1,01,00,000 as
penalties) amounts to showing an undue favour to M/s. Kitply
Industries Ltd. which would constitute an illegality or departmental
misconduct. The Presenting Officer has also vehemently argued in
his Written Brief that the “adjudication order sliced down the central
excise duty to Rs.8,13,40,448.00 to be paid by the said firm thereby
causing a loss of Rs.27.65,67,356.00 to the Government.”

3. At this juncture, attention is again drawn to the judgement
dated 15.06.1999 passed by the Hon'ble Customs, Excise & Gold
(Control) Appellate Tribunal (CEGAT), Eastern Bench, Kolkata,
which is appended as defence document and marked as Annexure
“B-1”. This Judgement was passed on an appeal against the
adjudication order of Mrs. L.R. Mithran, which is the subject matter
of this case. While the Hon’ble CEGAT's order was very much in
existence when the Charge Sheet was issued to Mrs. L.R. Mithran,
there is not even a faint mention of the said judgement of the
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Hon'ble CEGAT in the Charge Sheet. In the Presenting Officer’s
Brief too, there is no mention of the Hon’ble CEGAT’s judgement.
The obvious reason for this deliberate omission is that the said
judgement by the Hon'ble CEGAT gives a death blow to the
allegations made inthe Charge Sheet. While Mrs. L.R. Mithran
had sliced down the amount of evasion from Rs.35,79,07,804 to
Rs.8,13,40,448 (Rs.8.13 Crores approx.), the Hon’ble CEGAT
sliced it down to a much smaller amount of Rs.58.96 lakhs approx.
(exclusive of penalty amounting to Rs.10 lakhs). Thus, the duty
liability of M/s. Kitply Industries Limited determined by Hon'’ble
CEGAT is Rs.58.96 lakhs as against Rs.8.13 Crores determined by
Mrs. L.R. Mithran. This document establishes beyond an iota of
doubt that neither any undue favour was shown to M/s. Kitply
Industries Limited nor Mrs. L.R. Mithran caused a revenue loss of
Rs.27,65,67,356 to the Government.

4 Attention is further drawn again to the Order dated
13.01.2000 (Annexure “B-2") passed by the Hon’ble _Supreme
Court of India on the Civil Appeal filed by the Department against
CEGAT'’s decision referred to above. It is by this order that the
Hon'ble Supreme Court of India declined to interfere with the
judgement of the Hon'ble CEGAT (which is referred above as
Annexure “B-17) and dismissed the Civil Appeal filed by the
Department. The orders passed by the Hon'ble CEGAT as well as
Hon’ble Supreme Court give a death blow to the allegations of
undue favour having been shown to M/s Kitply Industries Limited.

5. Coming to Charge No.1, it has been alleged that Mrs. L.R.
Mithran procured the employment of her son, Mr. A.R. Mithran with
M/s. Kitply industries Limited but did not seek the prior permission
of the competent authority. It is stressed here that while the
adjudication order was passed on 05.12.1996, the temporary
assignment for which Mr. A.R. Mithran was engaged, started much
later in July, 1997 as is evident from prosecution document
numbered as D-56. In this connection, defence relies on the
affidavit sworn by Mr. A.R. Mithran on 25.07.2000 before the
Judicial Magistrate First Class, Shillong. A copy of the Affidavit is
appended as Annexure “B-3” to this Defence Brief and was
adduced in evidence during hearing on 10.08.2002. This affidavit
reads inter alia as under:-
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“(iv)  That in order to further explore the potential of the coal
business and export, | met a number of persons engaged
or planning to get engaged in this business. This brought
me in contact with Mr. S.N. Jagodia of M/s. Kitply
Industries Limited whose Company was interested in
export of coal from Ghasuapara and Tura. . Being
convinced that | could promote their business at Tura or
Ghasuapara in the field of coal export, they engaged me
temporary for three months on trial basis vide their letter
dated 25.07.1997 and also provided me facilities like
accommodation, transport, electricity and phone, eftc. in
order to promote their business.

(v) That | was living independently throughout and did not
consider it necessary to inform my mother Mrs. LR.
Mithran about my work with M/s. Kitply Industnies Limited
nor she helped me in any manner whatsoever getting me
this work or engaged.

(vi) That | left Tura in December, 1997 as the coal business
could not take off profitably and it also ended my
association with M/s. Kitply Industries Limited.

(ix) That | am presently having my own business at Aizaw!
since 1998. ‘

(x) That | have been living independently on my.own since

~ attaining the age of majority, and have neither asked for

any help from my parents in the matter of my employment

or business, nor have | considered it necessary to keep

them informed about my profession, occupation,
employment or business.”

6. Mr. A.R. Mithran himself appeared as a defence witness.
His testimony before the Inquiring Authority is as per Annexure C-3
to this Defence Brief. When asked as to how he got the
temporary assignment with M/s. Kitply Industries Limited for about
3 months, he stated that many of his friends were engaged in coal
business and he also thought of joining the same-business when he
came in contact with Shri S.N. Jagodia of M/s. Kitply Industries
Limited. Shri A.R. Mithran stated that M/s. Kitply Industries Limited
were already in the business of coal export and were looking for
someone to further their coal business at Ghasuapara at Tura. He
stated that being convinced of his potential, M/s. Kitply Industries
Limited engaged him temporarily for 3 months on trial basis and
also provided him the facilities like accommodation, transportation,
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electricity, telephone, etc. in order to promote their business. He
stated categorically that her mother, Mrs. L.R. Mithran did not help
him in getting this assignment/engagement with M/s. Kitply
Industries Limited. He stated further that he did not inform her
mother about this. He stated that although he was temporarily
staying in his mother's house in May 1997, he was living
independently. He stated further that since completing his
graduation in 1993, he had been living independently and did not
consider it necessary to inform his mother about his activities. He
stated specifically that he did not inform her about his assignment
with M/s. Kitply Industries Limited.

7. If the contents of the affidavit of Shri A.R. Mithran and also
his oral testimony are read in conjunction with the testimonies of
prosecution witnesses, namely Shri RP. Bose, Deputy
Superintendent of Police, CBI (Annex. A-1), Shri D.K. Thakuria
(Annex. A-4), Shri Shambhunath Jajodia (Annex. A-5), Shri P.
Haridasan Nair (Annex. A-6) and Shri Anil Kumar Banka (Annex. A-
7) which have been analyzed in Chapter Ill, it becomes crystal
clear that there is no evidence that Mrs. L.R. Mithran had either
secured the employment of her son or was even aware of this fact
at the relevant time. :

8. The next charge in the Charge Sheet is that the Mrs. L.R.
Mithran accepted donation/gift by way of bank draft, including
Tata - Mobile vehicle bearing Registration No.ML-05-B-2648
given to Zami Memorial Charitable Trust created by her in the
name of her late mother, which were paid by Warren Tea Limited,
a sister concern of M/s. Kitply Industries Limited with whom she
had official dealings. To sustain this charge, the burden of
proof lies on the department to adduce evidence to show that
any Bank Draft in the name of M/s. Zami Memorial Charitable Trust
was given to Mrs. L.R. Mithran and she accepted the same; or
that Mrs. L.R. Mithran was aware of a donation by way of Bank
Draft being given to Zami Memorial Charitable Trust; or that
Mrs. L.R. Mithran had _asked either M/s. Warren Tea Limited
or M/s. Kitply Industries Limited for giving donations by way
of bank draft or in cash to Zami Memorial Charitable Trust.
Similarly, it has to be proved that Tata Mobile vehicle bearing
Registration No. No.ML-05-B-2648 was _accepted by Mrs. L.R.
Mithran as a donation or gift to Zami Memorial Charitable Trust,
or that Mrs. L.R. Mithran was aware of the said Tata Mobile
vehicle having been given as gift or donation to Zami Memorial
Charitable Trust, or that Mrs. L.R. Mithran had asked either
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M/s.Warren Tea Limited or M/s. Kitply Industries Limited or anyone
else for donating the said vehicle or any other vehicle to Zami
Memorial Charitable Trust. :

9. There is no doubt or dispute about the fact that Mrs. L.R.
Mithran paid Rs.250 as registration fee for the Trust or that she was
a Trustee of the said Trust. What is crucial is whether she or any
member of her family was a beneficiary of the Trust or could have
used any movable or immovable property of the Trust. There is
also no doubt or dispute about the said donations having been
given to the Trust. It is neither denied nor disputed that Mrs.
L_.R. Mithran was one of the persons who promoted this Trust for
the welfare of women and children. The issue is_whether she

ANe oouu o o ——

secured the said donations or was even aware of these. In a

nutshell, if_she had neither asked anyone for donating any
oney or vehicle to M/s. Zami Memorial Charitable Trust nor

money or vehicle to MIS. cami OS2 e & o - S s to

was she aware of any such donation or gift, this charge has to
fail.

10. Attention is drawn to the Affidavits sworn by the following
witnesses which had been submitted to the Inquiring Authority
during the hearing held on 10.08.2002: '

(i) Mrs. Lalthan Zauvi before the Judicial Magistrate First Class,
Aizawal on 07.08.2002 (Annexure “B-4")

() Mrs. L. Chungnungi before the Judicial Magistrate First
Class, Shillong on 25.07.2002 (Annexure “B-5")

(iliy  Mrs. Laldawni before the Judicial Magistrate First Class,
Shillong on 25.07.2002 (Annexure “B-6")

(iv)  Mrs. Lainiehchawngi before the Judicial Magistrate First
Class, Shillong on 25.07.2002 (Annexure “B-7") ,

(v) Mrs. Lalremawii before the Judicial Magistrate First Class,
Shillong on 25.07.2002 (Annexure “B-8")

(vi) Mrs. Darthahniengi before the Judicial Magistrate First
Class, Shillong on 25.07.2002 (Annexure “B-9”)

(vii) Mrs. Hiimpuii before the Judicial Magistrate First Class,
Shillong on 25.07.2002 (Annexure “B-1 0”)

(viii) Mrs. Esther Lianchhawni before the Judicial Magistrate First
Class, Shillong on 25.07.2002 (Annexure “B-11")

(ix) Mrs. L.T. Muani before the Judicial Magistrate First Class,

Shillong on 25.07.2002 (Annexure “B-12")

(x) Mrs. Van Lalruati before the Judicial Magistrate First Class,

' Aizawal on 07.08.2002 (Annexure “B-13") 4

(xi) Mrs. Lilypuii before the Judicial Magistrate First Class,
Shillong on 25.07.2002 (Annexure “B-14")

(xi) Ms.Biaksangi before the Judicial Magistrate First Class,
Shillong on 25.07.2002 (Annexure “B-1 5”)
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(xii) Ms. Rose Mary Lalhmangaiﬁzyali ‘before the Judicial
Magistrate First Class, Aizawal on 07.08.2002 (Annexure
“B_16”)

(xiv) Mr. H.S. Kumbhat before the Judicial Magistrate First Class,
Shillong on 22.07.2002 (Annexure “B-17")

11. A perusal of the above mentioned Affidavits, copies of which
are appended to this Defence Brief, establish that Mrs. LR.
Mithran had no part in the day-to-day affairs of the Trust and she
had no control over the affairs of the Trust. These affidavits further
establish that:

(i) that the trustee, Mrs. L.R. Mithran never handled any cash or
the bank account of the Trust as she was not authorized to
do so. Further, Mrs. L.R. Mithran did not draw any money
from the account of the Trust, nor she used any of the
properties of the Trust in any manner whatsoever; '

(i)  that all decisions relating to the Trust are taken by the
Governing Body/Executive Committee, and not by Mrs. L.R.
Mithran herself;

(i)  that all the properties of the Trust were used for charitable
work and not for any other purpose; ,

(iv) that Mrs. L.R. Mithran is neither authorized to use any
movable or immovable property of the Trust for the use of
herself or any member of her family, nor has she ever used
any such property for herself or any member of her family;

(v) that no donation in cash or kind from any Company,
business house or organization or firm was received through
her. Mrs. L.R. Mithran neither solicited any donations on
behalf of the Trust nor she received any such donation on
behalf of the Trust.

(vi) that no information or intimation was given or required to be
given to Mrs. L.R. Mithran on receipt of any donation by the
Trust:

12.  Mrs. L.R. Mithran had no knowledge of the donations
received by the Trust at the relevant time. Attention is also invited
to the testimonies of the Investigating Officer, Shri R.P. Bose
(Annexure A-1) that the donations were: received by the Trust by
post and none of these payments were received personally by Mrs.
L.R. Mithran, testimony of Shri D.K. Thakuria, Manager, M/s. Kitply
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industries Limited (Annexure A-4) to the effect that Mrs. L.R.
Mithran had not solicited or secured any donations for the Trust nor
has she aware of any such donations given to the Trust. The
testimony of Shri Shambhunath Jajodia, Director of M/s. Kitply
Industries  Limited (Annexure A-5), testimony of Shri P.
Haridasan Nair, Executive (Legal) of M/s. Kitply Industries Limited
(Annexure A-6) and also the testimony of Shri Anil Kumar Banka,
Director, M/s. Kitply Industries Limited (Annexure A-7) in this
regard also establish the same.

13.  Attention is drawn to the testimonies of other witnesses who
appeared for the defence, namely, Mrs. Laldawni (Annexure “C-
4”), Mrs.Lalpham Zauvi (Annexure “C-6”), Ms. Lalneihchawngi
(Annexure “C-6"), Ms. Darthahneing (Annexure “C-7"), Ms. L.T.
Muani (Annexure “C-8"), Ms. Lawremawii (Annexure “C-9") and
Mrs. L. Chungnungi (Annexure «C-10”). All these witnesses have
been associated with Zami Memorial Charitable Trust as office
bearers or its members. In their oral testimony before the inquiring
Authority, all of them stated categorically that :-

(1) Mrs. L.R. Mithran did not have control over the decision of
the Govemning Body which took the final decisions;

(i) Mrs. L.R. Mithran was not authorized to handle cash,
property or bank accounts of the Trust;

(i) ~ the properties of the Trust were not used for any purpose
other than the purposes for which the Trust had been
created;

(iv)  Mrs. L.R. Mithran or any member of her family did not ever
use any movable or immovable property of the Trust,

(v) Mrs. L.R. Mithran did not solicit any donations in cash or any
kind from any company, business house or organization for
Zami Memorial Chan’table Trust; '

(viy No donations in cash or kind from any company, business
house oOr organization were received through Mrs. L.R.
Mithran; *

(vi) Mrs. L.R. Mithran was not involved in day-to-day affairs of
the Trust as the same were looked after by the office

bearers;

s
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(viii) The control over the Trust was with the Governing Body and
not with Mrs. L.R. Mithran.

14. There is no nexus between creation of the Trust in the name
of late mother of Mrs. L.R. Mithran and the adjudication of the show
cause notice issued to M/s. Kitply Industries Limited. The document
relied upon in the Charge Sheet and numbered as D-8 itself shows
that the Trust was brought into existence by 18 persons, all of
whom had signed the said document relating to the formation of the
Trust. Just because registration of the Trust and the adjudication of
one particular case ‘happened in the same quarter of the year does
not prove a nexus._ It will be absurd to say that whatever was done
by Mrs. L.R. Mithran when the adjudication order was passed, has
a nexus only to the said adjudication order. Mrs. L.R. Mithran has
passed a number of adjudication orders during the period and there
is no reason to see a nexus only between the registration of the
Trust and the adjudication order passed in the case of M/s. Kitply
Industries Ltd., and not between the Trust and any other
adjudication order.

15,  The Presenting Officer has placed reliance on the
Memorandum_ of Association and the Rulesand Regulations
of the Trust to argue that Mrs. L.R. Mithran has permanent
family ownership ~ over the Trust and all powers were

ultimately concentrated with Mrs. L.R. Mithran with a sole motive

to utilize the Trust for the benefit of herself and for the members of
her family. Mrs. L.R. Mithran is one of the trustees but not the
“beneficiary”. Secondly, the control over the Trust is with the
Governing Body as per Para 25 of the Rules and Regulations of the
Trust. The Governing Body of the Trust consists of the following :-

(i President

(i) Vice-President

(i) General Secretary

(iv)  Finance Secretary

(v)  Treasurer

(viy Assistant General Secretary
(viiy Advisors

(vii) Executive Members

(ix) Representatives

(x)  Trustees.
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16. Mrs. L.R. Mithran could at the most be a representative
trustee in the Governing Body of the Trust. Attention is also invited
to all the documentary evidence referred to in Chapter VI ie.
affidavits sworn by Mrs. Lalthan Zauvi (Annexure ‘B-4), Ms.L.
Chungnungi (Annexure ‘B-5Y), Ms. Laldawni (Annexure ‘B-6"), Ms.
Lalneihchawngi (Annexure ‘B-7"), Ms. Lalremawii (Annexure ‘B-8"),
Ms. Darthahnieng (Annexure ‘B-9'), Ms.Hlimpuii (Annexure ‘B-10'),
Ms. Esther Lianchhawni (Annexure ‘B-11’), Ms.LT. Muani
(Annexure ‘B-12), Mrs.Vanlalruati (Annexure ‘B-13)), Ms.Lilypuii
(Annexure ‘B-14’), Ms. Biaksangi (Annexure ‘B-15"), Ms.Rose Mary
Lalhmangaihzuali (Annexure ‘B-16"), Shri H.S. Kumbhat (Annexure
‘B-17"), and oral evidence by Mrs.Laldawni (Annexure ‘C-4"), Mrs.
Lalpham Zauvi (Annexure ‘C-5"), Ms.Lalneihchawngi (Annexure ‘C-
6'), Ms. Darthanhneing (Annexure ‘C-7°), Ms.L.T. Muani (Annexure
‘C-8'), Ms.Lawremawi (Annexure ‘C-9") and Mrs. L. Chungnungi
(Annexure ‘C-10). Even the Department's own witness Smt.
Latchanglian Sailow, whose testimony is at Annexure: A-14, had
stated categorically that Mrs. L.R. Mithran had no powers to appoint
the members of the Governing Body of the Trust nor had she any
control over the Trust nor she benefitted in any manner from the
Trust. In his Brief, the Presenting Officer pleads that “though the
Governing Body had been exhibited sole authority of the Trust, but
in practice, the trustees are all-in-all of the Trust.” Nowhere has he
mentioned a single piece of evidence which shows this “practice”.
The Presenting Officer's argument is based on his imagination
- about the “practice” in the Trust rather than the facts, and all the
oral and documentary evidence demolishes his argument. Just
because Mrs. L.R. Mithran is the representative of all trustees,
the Presenting officer infers that “ail powers originate from her and
end with her.” He further inferred that “the Trust is of Mrs. L.R.
Mithran, the Charged Officer”. It has already been shown by
documentary evidence as well as oral evidence that the Trust is
controlled by the Governing Body in which the trustees are just one
of the nine constituents.

17, The Presenting Officer has also alleged the existence of an
“indirect route” for receipt of donations to the Trust. He has tried to
link Shri S.P. Goenka of M/s. Kitply Industries Limited with M/s.
Warren Tea Limited, and donations given by them with a particular
adjudication order passed by Mrs. L.R. Mithran. This is a figment of
imagination. The prosecution witnesses, namely, (i) Shri D.K.
Thakuria (Annex. A-4), (i) Shri Shambhunath Jajodia (Annex. A-5),
(iii) Shri P. Haridasan Nair (Annex. A-6) and (iv) Shri Anil Kumar
Banka (Annex. A-7) and defence witnesses, namely, Mrs.Laldawni
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(Annexure ‘C-4’), 'Mrs. Lalpham Zauvi - (Annexure ‘C-5"),
Ms.Lalneihchawngi (Annexure ‘C-6), Ms. Darthanhneing (Annexure
«c-7') and also Ms.L.T. Muani (Annexure ‘C-8), Ms.Lawremawii
(Annexure ‘C-9’) and Mrs. L. Chungnungi (Annexuré ‘C-10’) have
stated categorically that no donations were secured through Mrs.
L_R. Mithran nor was she aware of these donations at the relevant
time. It is not denied that M/s. Kitply Industries Limited and M/s.
warren Tea Limited gave donations to the Trust. What the

grosecution and the Presenting Officer have_failed miserably to
iven at the instance of Mrs.

establish is that these donations were g
L.R. Mithran or were connected to the adjudication order passed by
Mrs. L.R. Mithran. Mere suspicions, howsoever grave, do not
prove the allegations made in the Charge Sheet, particularly when
a large number of prosecution witnesses, and defence witnesses
have stated categorically that there is no nexus between these

donations and the adjudication order passed by Mrs. L.R. Mithran.

18. The Presenting Officer has alleged that Shri S.P. Goenka,
Chairman of M/s. Kitply Industries Limited came to know that there
was going to be formed a Trust by Mrs. L.R. Mithran and he had to
donate a vehicle to the Trust. According to him, there was a pre-
planned strategy between Mrs. L.R. Mithran, Commissioner of
Central Excise, Shillong and Shri S.P. Goenka, Chairman of M/s.
Kitply Industries Limited to receive benefit in exchange for a favour
to be shown during an adjudication in the case of M/s. Kitply
Industries Limited. Why the said Shri S.P. Goenka has not been
produced as Prosecution Witness? Why no statement of his was
recorded and brought on record? The Department has failed
miserably to prove that the donations were given at the instance of
Mrs. L.R. Mithran or she was even aware of these donations.

19.  So far as the Charge No.3 is concerned, it has been alleged
that Mrs. L.R. Mithran, while acting as Commissioner, Central
Excise, Shillong failed to maintain absolute integrity by obtaining a
sum of Rs.1 lakh in the name of Zami Memorial Charitable Trust
(ZMCT) from unknown and dubious source through bank draft
without intimation/permission from the competent authority. To
sustain this charge, the burden of proof lies on the department to
establish that Mrs. L.R. Mithran had received Bank Draft of Rs.1
Lakh in the name of Zami Memorial Charitable Trust from an
unknown and dubious source, and that Mrs. L.R. Mithran neither
gave_intimation regarding receipt of this money nor sought

permission from the competent authority for the same.
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20. Zami Memorial Charitable Trust received a donation of Rs.1
Lakh by a demand draft for which the*payment had been made in
cash by an unidentified person. An unidentified man had asked
Union Bank of India, Kolkata to issue the said demand draft of Rs.1
Lakh in favour of Zami Memorial Charitable Trust. There is no
doubt about these facts, but there is no connection between them
facts and Mrs. L.R. Mithran. [f an unknown person makes a
voluntary donation to a Trust, which is a common practice in India
as many donors do not like to be identified, it is absurd to charge
Mrs. L.R. Mithran for this act. It is stated by the Investigating
Officer in the case_himself (Annexure A-1) that the said draft had
been received by post in the Trust's office. The Presenting Officer
has argued that Regulation 19 of the Trust mandates that donations
should be accepted only from identifiable sources. There is no
such stipulation in the Regulations of the Trust. And in any case,
Mrs. L.R. Mithran_cannot be held responsible if the said Trust
received a donation by post from an unidentified person.

21. The allegation that Mrs. L.R. Mithran obtained a sum of Rs.1
Lakh by the said demand draft in the name of Zami Memorial
Charitable Trust from an unknown and dubious source without
intimation or permission from the competent authority, is thus
absolutely baseless in the face of the fact that she never received
any such demand draft. The evidence on record clearly shows that
the draft was received by post in the Trust's office and Mrs. L.R.
Mithran had not received it.

20. To conclude, all the three charges have been proved to be
baseless. The Hon’ble Supreme Court has held on numerous
occasions that mere suspicions, howsoever grave, cannot take the
place of proof. Attention is drawn to the Hon’ble Supreme Court
judgerp@nts in Ministry of Finance Vs. S.B. Ramesh, 1998 (3) SCC
227: 1998 AIR (SC) 853; Pawan Kumar Vs. State of Haryana, 2001
AIR (SC) 1324; and Inderjit Singh Vs. State of Punjab, 1995 (S3)
SCC 289. In this case, while the Prosecution has failed to establish

any of the charges, the Defence has adduced documentary as well -

as oral evidence to establish beyond doubt that all the charges are
false and baseless.
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Examination and Cross Examination of Shri R.P. Bose, Dy.S.P, CBI,

Investigating Officer

Examination by the Presenting Officer:

Q :- It seems you have been the investigation officer of the case. I am showing you

dbcuments D - 1 preliminasy inquiry registration report dated 12.03.98,D-2

First Information Report dt. 7.1.99. Please verify that both these documents

were prepared by you and signed by you.

A :- Registration report dt. 12.3.98 was registered by Shri M.K. Jha, the then SP of

the CBI, Guwahati, and First Information

Report dt. 7.1.99 was vegistered by

Shri B.N. Mishra the then SP of the CBI, Guwabhati. The case was endorsed to

me for enquiry and investigation.

Q : - | am showing you document D-29 i.e.deposit account slip of ZMCT, D-30 i.e.

bank statement of ZMCT account No. 10308, D-31 account paying slip for Rs. 5

lakhs in the Vijaya Bank to the credit of ZMCT, D-36 seizurc memo, D- 46 a

letter dt. 16.5.00 addressed to Shri R.P. Bose, Inspectov CBI from United Bank

of India. A demaund draft application on the format of United Bank of India to

be issued in favour of ZMCT for Rs. 1 lakh along with a demand draft dt. 20"

May, '97, for Rs. | lakh, demand draft no. 535617, D-49 a seizuve memo. D-50

letter dt. 15.5.00 from United Bank of India addressed to Shri R.P. Bose,

Inspector, D-54 money account signed by Mrs. L.R. Mithran dt. 4.12.98, D-57

~ paying slip dt. 26.5.97 of Vijaya Bank showing credit of Rs. 1 lakh to the account

. of ZMCT, D45 form of annual return of company i.e. M/s. Kitply Industries

Ltd, Please go through these documents and confirm that these are the copics of

the original documents seized by you during the investigation.

A :- Yes. ] confirm that these are the photocopies taken from the original documents

duly signed by Shri B. Das, Inspector CBI, ACB, Guwahati which were

recovered during search or seized during the investigation of the casc.
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(’.- What was the outcome of the investigation conducted by

/2

-2- A
you in this case?.

A:- On receipt of order from the Competent Authority, charge sheet was filed in the

court of Special Judge, Meghalaya, Shillong and departmental action was

recommended to be initiated against Mrs. L.R. Mithran the then Commissioner,

C.Ex. Shillong.

CROSS-EXAMINATION BY THE DEFENCE ASSISTANT

Q:- For how many years you have been investigating officer in the CB1 ?

A :- Since 11.08.82

Q :- Is it correct that the Governmental instruction provide that whenever a Govt,

servant is booked under the Prevention of Corruption Act, the investigating

officer should also investigate whether that the assests of that Govt officer

exceeded his or her known sources of income ?

A :- Investigation is carried out on the basis of the allegations made in the First

Information Report.

Q:- Isit not necessary to 20 into the question of disproportionate assests in all such

cases? Did you investigate in this case whether the assests of Mus. L.R. Mithran

had exceeded her known source of income ?

A :- Already | have stated that the investigation was made on the hasis of the FIR

only. Since it was not a disproportionate assest case, investigation was not

carried out on that front.

Q :- But s it not a fact that you assessed the value of various items of houschold in the

residential premises of Mrs. L.R. Mithran when you raided her housc in the
presence of witnesses?
A :- Without consulting my case diary, I am not in a position to ctarify this question at

this belated stage.

/
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Q :- Are you not trying to evade answering the question? Why you have not brought

a copy of your case diary while appearing asn witness in this case in the capacity

of investigating officer?

W e xNrre Ly
S 2 AL

A :- No, it is not true. On my transfer to Calcutta, all the records p,crtaiJning to
Guwahati Branch are presently in the custody of S.P. ,CBI, Guwahati,
.
2
8 .
53_ Q :- Did you recover or seize any unaccounted cash or property or seized any other 0
: 4 o

type of assests from the residential or office premises of Mrs. L.R. Mithran when

these were raided by the CBI?

A :- So far as I recollect, no cash or assests were seized but some records were
recovered and seized ex_c_?p/ting as mentioned in the search list, copy of which

was given to Mrs. L.R. Mithran, the then Commissioner of C.Ex.

Q :- Do you want to confirm that apart from the documents no other assests or

property were seized?

A - Yes, apart from the documents, nothing were seized. ' ;

Q :- Was any moveable or immoveable property belonging to ZMCT in possession of

Mrs. L.R. Mithran ?

A :- Apart from the copies of the documents which have been brought on record, :

nothing else recovered and seized. o

Q :- Did Mrs, L.R. Mithran withdraw any amount from the bank account of ZMCT
Y

A :— Without secing the cheques of ZMCT, I am not in a position to clarify this
question.

Q :- Do you mean to say that.you never inspected the bank records of ZMCT?

. > _ W ’
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‘& A :"- In course of investigation of the case, I seized those records from the bank and

perused the same for the purpose of investigation. Since the documents are not

produced (withdrawn cheques), I can not\'give any specific reply to this question.
\ !

Q :- Did you find any evidence that Mrs. L.R. Mithran had obtained any personal |
pecuniary benefit from ZMCT ? ' '

-
.

X

¥

A :- Without referring to the records, it is not possible for me to give specific reply to
this question.

Q :- Did you find any evidence that Mrs. L.R. Mithran used the vehicle donated to i

ZMCT for her own use or use of her family ? ‘ l

A :- I can not recollect.

Q :~ Did you seize or recover any property purchased by Mrs. L.R. Mithran for !

herself from the funds of ZMCT?

A = No.

Q :- Did you come across any evidence that Mrs. L.R. Mithran was aware of the
donations given to ZMCT by M/s. Kitply Industries Ltd, or M/s. Warren Tea

Ltd. or any othgn' person ?
A :- This fact was estabiished by way of evidence during the investigation of the case. A
Q :- What is evidence you are referring to ?
A :- Both oral and documentary.

Q :- Please specify the documentary and oral testimony you are referring to. i
i

A:- Documentary evidence is the list of documents and the testimony of the witnesses '
are the statements recorded during the investigation. Copics of which have been

| ,i i
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Q :- The copies of statements recorded by you in this case are before you. Did any
representative of M/s. Warren Tea Ltd, deny that the money or vchicle was given
only as donation to ZMCT for charitable purposes ?

A :- D-22 and D-23 of M/s. Warren Tea Ltd, and Mis. Kitply Industries reflect that it
was a donation given to ZMCT. But as per D-55, same was dis-allowed by Shri
A. Mukherjee, Joint Commissioner, Special Range-2, Income Tax, Kolkata while
assessing that Income Tax matter of M/s. Warren Tea Ltd, for the assessment
year 1997-98. 1 also state that what was rejected by Income Tax Officer is the
claim for Income Tax benefit under Section 80G of the Income Tax Act.

Q:- Did you come across any evidence that Mr. L.R. Mithtran have personaily
received any cheque or draft in the name of ZMCT ?

A :- The donation has come through post to ZMCT while the payment of the vehicle
was paid directly to M/s. HAE (Dealer).

Q :- Was their any other payment received personally by herself ?

A:- No

Q:- Did you come across any evidence that Mr. L.R. Mithran was aware of the fact .

that one vehicle has been given as donation by M/s. Warren Tea Ltd, to ZMCT?
A:- Since she is a permanent trustee of ZMCT, she should have been aware that a
donation of vehicle and cash has been given. Moreover, copies of registration
certificate of the vehicle was recovered and seized during the search at her

residence.

Q :- Does the copy of registration certificate indicate anywhere that the vehicle had
been donated by M/s. Warren Tea .td to IMCT?

A:- It is not indicated in the registration certificate. '

Q :- During your investigation, did you come across the fact that Mr. A.R. Mithran
son of Mrs. L.R. Mithran was in the employment of M/s. Kitply Industries Ltd. ?

A:- He was in employment in the coal export business of the Kitply Industries L.td, as
reflected in D-56 and D-63.

Q:- What was the approximate age of Shri A.R. Mithran at the relevant time ?

A:- Without referring my case diary I am notin a position to clarify this point.
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(- Can v atiexst say whether he was aminor or major ?
# .- Since 1e was 1 employment it is presuméd that he was major.
(:- Did v come across any evidence that Mrs. L.R. Mithran was keeping a tab all
the xtivitics of her son Shri A.R. Mithran and was aware of the fact that her son
was i the enployment of M/s. Kitply Industries Ltd, ?

£ - Ng evgeace ¥as available in this regard

{: - Di¢ vu cOME across any evidence that Mr. A.R. Mithran informed his mother atg
an: e 2hiat the pay or perks received by him from M/s. Kitply Industries

L. "

£ - No de=peTETy evidence was available.
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THE RECORD OF EXAMINATION AND CROSS EXAMINATION OF \Sﬁ\
SHRI MANOJ BANARJEE , S.I CBI.

EXAMINATION BY THE PRESENTING OFFICER

Q. By pO. lam showing you the documents production memo dated 8.4.2000
(D-41), (D-42) and documents production memo dated 7.4.2000 ( D-4

3) alongwith (D-13), (D-14), (D-19), (D-21) and (D-44). Please go
through these and confirm that the documents were retrieved/collected
by you.

ADS. On going through the documents placed before me and the copies of
production memo placed before me I state that I have collected all
these documents in question through production memo attached here.

CROSS EXAMINATION BY THE DEFENCE ASSISTANT

Q..ByD.A  Areyou the Investigating Officer of the case ?

Ans. No, Sir I have done the part of investigation.

Q. Why you did not do the full investigation ?

Ans. ) The main Investigating Officer is Mr. R.P. Bose, presently D.S.P, CBI
who instructed. roe to conduct a pért of the investigation.

Q. Do you draw any inference from the part of investigation that you did ?

Ans. I was required to collect the documents and inferences were not required

to be drawn by me.

Q. Do the documents seized by you established any irregularities or violation
of law ? '
Ans. The documents were only collected by me and not seized by me and

since 1 have not conducted the full investigation I cannot comment
whether these documents established any violation of law .

Q. Do you see any violation of Law by these documents which are placed
before you ?
Ans. I stand by my earlier statement that I cannot commeni - the violation

of law on the basis of these documents .
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Did you make up your own mind about the seizure of the documents or
the main investigating officer indicated you the documents to be

recovered? K
The investigating officer of the case had given me the list of the

documents to be recovered.

Do you agree that your role is only to recover these documents and

you have not played any further role in the investigation ?
Yes, my role was limitted to the collection of these documents.

Do you think that the documnents recovered by you are an evidence of

any violation of law ?

I stand by my earlier answer that I cannot draw any inference about the
violation of law as my role was confined only to recovery of all these

documents.
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@ Record of Examination and Cross Examination of Sri K.R.Kabui, S.I. , CBI a0 . \
,Guwahati _a® G2 0., \
Examination by the Presenting Officer. -

Question I'am showing you the production Memo dt. 6.4.2000 ( D. 48) please
confirm that the document Demand Draft No. 483423 dt. 23.12.96
was produced to you under this production memo ?

Answer Yes.

Cross Examination by Defence. Assistant.

Question
Answer

Question
Ans
Question
Ans
Question

Ans.

Question

Ans

Question
Answer

: Are you Investigating Officer of this Case ?
: No.

: Then why have you involved yourself in the seizure of this case ?

: I was directed by the main Investigating Officer Sri R.P.Bose to conduct this
investigation 3.

:Was your role restricted to recovery of this document only ?
: Yes.

: Apart from recovery of the Demand Draft from the SBI, you did not
play any role at all in the investigation ?

: Tt is true.

: What action do you take after recovery of Demand Draft from Bank ?

I prepared the seizure memo and handed over the document to main Investi

gating Officer.

: Do you examine any other aspect of the Case ?

:1did not
P
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Record of Examination of Bri D-K. Thakuria, Manager, KITPLY Industries.

Examination by the Prescnting Offices

I am showing the statement dated 18.8.99 of PW-11.  Pleasc go

1.
through the statcment and confirm whether vou have given this
statement to CBI officer.

() '
A. Yes, I have given the statemcent.
Cross Examination by the Defence Assistant u

1. Did the CBI Officer tell you as to why hc wants to r%cord you
statement?

A. The CBI had told me that there is an allegation against xoxnc lady and

the statement is to be recorded in this context.

2. Did CBI tell you thie namc of the lady?

Ans. [t has been long time, I do not remember.

3. Do you remembcr as to what is allegation against thc ladyv? |

Ans. No, I do not remcmber, Sir.

4. Do you know Smt. L R Mithran, Commissionecr of Central Excisc- 8
Customs (Appeals), Guwahati?

Ans. Yes, | know.

S. Have you ever m«her?

Ans. No, I have never et her.

6. How do vou know her?

Ans. | have heard of her. She is ¢+ important figure.

7. Have vou seen her?

Ans. No, Sir. I have never seen her.

8. Have vou heard anything about the casc against her?

Ans. = No, I have not heard anything.

9. Did you or your company KITPLY offer Smt. Mithran any bribe?

Ans. No.

10. Did you or your company KITPLY or any sistcr concern hkc Warren
Tea give Smt Mithiran any cash? .

Ans. No, Sir.

11. Did you or your company or any associate company give St Mithran
any vehicle? '

Ans. No, Sir.

12. Did Smt Mithmin ask KITP'LY Ltd. or Warrcn Tea to give her any
donation to Zami Mcmorial ('haritable Tmst? ,

Ans. No, Sir.

13. Did Smt Mithran ask M/s KITPLY Ltd. or M/s Warrcn Tea or any
other associate company for any favour?

Ans. No, Sir.

14. Is it truc that vour company donated onc vchicle to Zami Memoral
Charitable Trust? J , / et ?

Ans. Ycs. 3D« //"“'-"""'
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15.  Did you or your company or M/s Warren Tea Ltd. at any time were
asked by Smt Mithran to donatc. any vehicle or moncy- to Zami
Mcmorial Charitable Trust?

Aus. No, Sir. :

16. Did Smt L R Mithran at any time givc any direction to you or vour
company KITPLY or Warran Tea for donating any vehicle or any cash?

Ans. No, Sir. :

17. Did any other person represcenting Smt L R Mithran approach you or
vour company KITPLY or Waricn Tea for donating any vehicle or cash

: to the Trust?

Ans. No, Sir. ;

18. Did Smt L R Mithran ask you or your company M/s KITPLY Lid. or
Warren Tea for cmployment of her son?
Ans. No, Sir.

19. Did vou at anyv tune inform Smt. L R Mithran that her son was
employed in KITPLY?
Ans. No, Sir.

20. Do you categorically say that Smt . R Mithran did not ask you or vour
company KITPLY or Warren Tea for donation of a vchicle or any
moncy or for the cmployment of her son?

Ans. Yes, | categorically sav so. ,-

21.  Did Smt. L R Mithran show any favour to KITPLY or Warren Ten?
Ans. No, Sir.

Re-Examination by the Presenting Officer

1. You have stated that neither vou nor your company KITPLY has cver
informed Smt Mithran reganiing any donation or money or vehicle tn
the Trust. You arc working 1s Manager of KITPLY in Guwahati. But
on what basis you are saying that your company did not inform such
things to Smt Mithmn?

Ans. Since | am associated with the company, | know.
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RECORD OF EXAMINATION AND CROSS-EXAMINATION OF SHRI1
SHAMBHUNATH JAJODIA,DIRECTOR OF M/S.KITPLY INDUSTRIES
LIMITED.

EXAMINATION BY PRESENTING OFFICER.

Question by P.O. :

I am showing you a document PW-14 a statement recorded by CBI on 6.7.2000
alongwith a document D-56. Please go through the statement and the document and
confirm that you have given this statement and submitted the photo copy of letter dated
25.7.1997 (D-56).

Ans © Yes I confirm that | had handed over the copy of letter dated 25.7.1997 to CBI
cfficers.

CROSS-EXAMINATION BY D.A.

Question : In what capacity are you associated with M/s.kilpl_v Industries 1.td.

Ans: At present, 1 ama full time Director and Company Secretary of the Company.
Question: Since when you have been associated with M/s.Kitply Industries Ltd.

Ans: I joined M/s.Kitply Industries Ltd. in May.1993. Since then I am continuing.
Question : Do you know Mrs.L.R Mitran. Commissioner of Central Excise (Appcals).
Ans: I know Mrs.L.R.Mitran.

Question: Did she ask you or your company for any favour. donation or money for her or
for any members of her family. g
Ans: No Sir. o
Question: Did she ask for the employment of her son in your company?

Ans: No Sir.

Question. Did your Company ever inform Mrs.L.R.Mitran, Commissioner that her son
was employed or associated with M/s.Kitply Industries Ltd.

Ans: No, we did npt informed her.
Question: Whep gver you employ a person in your Company, do you inform the persons’ P
parents that he i gmployed with you?

Ans. No,Sir. -
..() i RN ’ { 1
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Record of Examination and Cross-examination of Shri P. Haridasan Nair,
Executive (Legal), M/sKitply Industries Ltd.

Examination by the Presenting Officer :-

Q:- | am showing you a statement recorded, by CBI on 7.4.200 and also showing a
letter dt.10.12.96 (D-11). Please go through the same and confirm the statement and
that the document is a copy of original letter dt.10.12.96.

A:- Yes, | confirm the statement and the document.

Cross examination by Defence Assistant :-

0:- What is your designation in the Company ? -
A-!am a Executive (Legal) of the Company i.e. M/s. Kitply.

Q- Is the Company known as Warren Tea Ltd. also owned by M/s. Kitply Industries
i.d.?

A= INO.

Q:- Are they sister concerns ?

A:_No, they are two independent companies.

Q:- Does Mis. Kitply control the affairs of M/s. Warren Tea in any manner.?

A- No.

Q:- Has your Company given any bribes to Mrs. L. R. Mithran in cash or in kind 7
%:- No, | am not aware of any such thing. |

Q:- Did she ask for any bribe in cash or in kind ?

A:- No not to me.

Q:- Did Mrs. L.R.Mithran show you any undue favour ?

A:- No Sir.

Q- Did Mrs. L.R.Mithran ask you to donate any vehicle or any cash to M/s. Zami
Memorial Charitable Trust ? Did Mrs. L.R.Mithran at any time gave any direction to you

or your Company for donating any vehicle or cash to Zami Memorial Charitable Trust?

A:- No, | am not aware of any such requisition.

Q:- Did any other person representing Mrs. L.R.Mithran approach you or your Company
for donating any vehicle or cash to the Zami Memorial Charitable Trust?

A:- No Sir, nobody approached me
Q:- Did Mrs. L.R.Mithran ask your Company for employing her son in your Company?
A:- No, Sir.

Q:- Did you cr your Company at any time inform Mrs. L.R.Mithran that her son was
employed by you or was conducting any export business on your behalf?

'_p . M[L"J“ .
/.- 1 am not aware of any such thing. /,,—\";: -}kv ‘;4‘\07’
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Record of Examination and Cross-examination of Shri Anil Kumar Banka,

Director, M/sKitply Industries Ltd. %

\Vo

N o LTS

Examination by the Presenting Officer :-

Q:- Did CBI officer visited your office on 7.4.2000 and made enquirics from you ?
A:- Yes, they had put some question to me which I have replied.

Cross examination by Defence Assistant :-

Q:- What is your designation in the Company ?

A:-Tam a whole-time Director of the Company i.c. M/s. Kitply.

0:- Is the Company known as Warren Tea Ltd. also owned by M/s. Kitply Industries Ltd.”
A:- No. Warren Tea is not owned by M/s. Kitply.

(- Are they sister concerns ?

A:_No, they are two independent companies.

D Does Mis. Kitply control the affairs of M/s. Warren Tea in any manner ?

s N

Q:- Heas vour Company given any bribes to Mrs. L. R. Mithran in cash or in kind ?
2:- No. my Company has not given any bribc in cash or in kind 10 Mrs. L.R.Mithran.
Q:- Did she ask for any bribe in cash or in kind ?

“:- No sir, she never asked for anything.

Q:- Did Mrs. L.R Mithran show you any undue favour ?
- - No Sir. 1
Q:- Did Mrs. L.R.Mithran ask you to donate any vehicle or any cash to M/s. Zami Memorial

Charitable Trust ? Did Mrs. L.R.Mithran at any time gave any direction to you or your Company
7ot donating any vehicle or cash to Zami Memorial Charitable Trust?

.- No, never Sir. I personally do not know the name of the Zami Memorial Charitable Trust
which you are referring you. '

(:.- Did any other person representing Mrs. L.R.Mithran approach you or your Company for
donating any vehicle or cash to the Zami Memorial Charitable Trust?

A:- No Sir, nobody approached us. ;
(:.- Did Mrs. L.R.Mithran ask you for employing her son in your Company?
- No Sir.

7 Did you or your Company at any time inform Mrs. |..R Mithran that her son was employed
kv you or was conducting any export business on your behalf?

A= N Sir § am not aware of it. i
M (-«4 i i / .
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Q:- Do you categorically say that Mrs. L.R.Mithran did not ask you or your Company for any
favour, donation or employment of any member of her family?

A:- No Sir, she never asked for any such favour. .
p - ‘( ' \ s
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and Cross-examination of Shri

 gecopd of Examination
: g;dhu husan Khatua, employee of M/s.Kit Ply Industries
Ltd.

iyamination by the Presenting Officer :-

0:- 1 am showing you a statement recorded by CBI on 7.4.200 and
document (D-12). Please go through them and confirm that you
given the statement and confirm the document to be copy of

have
original letter.

the

- Yess I gave the statement and confirm the document. .

cross examination by Defence Assistant :-

Qp-What is your designation in the Company ?
n:- 1 am 2 typist of the Company i.e. M/s. Kitply.
g:- In what way you are associated with this case? Did you
tender any evidence in this case? Are you awarc of any details
of this case?

A:- My association with this case 15 only that 1 typed the
document D-12 and signed it. I know nothing about this casn as
- was only a typist in the Company.
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THE RECORD OF I \AMINATION AND CROSS EXAMINATION OF
SHRI OM PRAKASH PRAJAPATI, ACCOUNTANT, KITPLY
INDUSTRIES LTD.

EXAMINATION BY THE PRESENTING OFFICER

Q. By P.O. 1 am showing you a copy of statement purportedly given by you to tie
CBI on 16.0.2000: Pleasc go through the statement and confirm whether
this statement is given by you and the contents of the slatc&fmcnt arc

correct . i
Ans. Yes, [ confirm. ‘ |
-
CROSS EXAMINATION BY THE DEFENCE ASSlSTANT

Q..By D.A  Did CBI ofticer informed you in what connection your statement has

been given’’
Ans. CBI officer informed me that there was some casc.
Q. Do you know against whom the casc was?
Ans. No, Sir, the CBI Officer did not inform me.
Q. Do you work in Kitply Industries 1.td.?
Ans. Yes,Sir, I work. '
Q. Have you heard that your Company M/s Kitply have uvm a bribe or
any vehicle to Mrs. L.R. Mithran? ;
Ans. " No, Sir I have not heard. '
i
Q. Have you heard the name of Mrs. L.R. Mithran? '
Ans. " Yes. Sir I have heard that she is the Commissioner of Central Excise.
Q. Have you heard that Mrs. Mithran has shown any favour to your
Company M/s Kitply Industries Ltd.?
Ans. No, Sir I have not heard. o

!
U

Sismature : \ PQ 6 0'?.
( D Breyo gk

CMPRmERS I PAAS ' P ) T/

/’:' ey rwr
NI R a (e
v v M ¢t/ 0 T/ A

o

1

i
|
|
|

I
1
|
i




18T A"’O
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Record of Examination and Cross Examination of Shri l’arth Kr. Bosc, Managing Dircctor,

Examination by Presenting Officer :—

QNo. 1:- I am showing you PW-6 i.c. a statement recorded by CBI officer on 14.06.2000. Plcasce

peruse the statcment and confirm whether this statement was given by you.

ARSWCT =

Yes I confirm my statcment.

Q No. 2 : — I am showing you document D-17, a copy of (chit dt. 1.11.96 for Rs. 301955/- issucd by M/s.
Warren Tea Limited), D-18 a letter dt. 21.12.96written by Warren Tea 1.td, document D-23 copy of a note
dt. 20.12.96 on notc pad of M/s. Kitply Industrics addresscd to Shri l’ra’k{t Kr. Bosc from Shri S.P.
Goenka, document 1D-20 copy of a demand draft dt. 23.12.96 for Rs. five lakhs in favour of ZMCT°. D-22
copy of payment voucher dt. 11.11.96, D-58 copy of a fax communication of mcssage dt. 11.11.96 on
note pad of M/s. Kitply Industrics from Shri S.P. Gocnka. Please perused] these documents and confiym

that they arc the copics of original documents.

Answei -—

Yes I do confirm.

Cross Examination by thc Defence Assistant —

QNo. 1. : ~ Your company paid an amount of Rs. 301955/~ for purchasc of onc Tata Diescl Vchiclo(Tata

Mobilc) to be given as donation to M/s. ZMCT. Was it really a donation for charitable purposcs or was it

abribe to Smt. L.R. Mitran under the garb of donation ?

. o
S o M-




- 88:

H'\nswcr :— We paid the amount directly to M/s. Ilimant Sirke Auto Enterpriscs, at the  instance of Mr.
S.P. Gocnka who was a Board Advisor during the relcvant point of time. This payment was made to M/s.
HAE for a purchasc of a vehicle. 1 can not say thc purposc for which such a payment was made for
purchasc of a Tata Diesel Vchicle. At this point of tin';'c,‘ the question of whether or not this payment was

a bribc can not be answered by me.

Q No. 2 : — Had you known that this paymcnt was dirocted to be made by Shri S.P. Goenka for bribing a

Govt official, whether you would have madc the payment as per the direction of Shri S.P. Gocenka ?

Answer : — No, because this payment was made for purchasc of a Tata Dicscl Vehicle and a cheque was

madc out in the name of M/s. HAL.
Q. No. 3:— Whether you madc similar payments at the instance of Shri S.P. Goenka ?

Answer — We used to pay donations to various institutions. We madc the donation of vehicle and Rs. §

lakhs 1o M/s. ZMCT by way of bank draft at the instancc of Mr. S.P. Goenka.

Q. No. 4 : — Did your company pay any bribc directly or indircetly to any Govt. official at the instance of

Shri S.P. Goenka ?
~Aaswer - No
Q. No. 5 := Do you know Mrs. LR. Mitran? Whether you or your company know Mrs. ... Mitran ?

Answer -— No. So far as | am concerned, [ do not know her.

-
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Mrd of Examination and Cross-examination of Sri Subhojit Kr. Ghosh. General
v ager (finance), Warren Tea Ltd. Calcutta.

Questions by P.O. :-

Q :- | am showing you a document PW - 7 i.c. a statement recorded by (Bl on
14.6.2000. Please go through the statement and confirm whether this statement was

given by you.
A - Yes, I do confirm it to be my statement.

Q:- ! am putting before you documents D-27. D-28, D-33. D-34, D-55. Please perusc the
documents and confirm whether these arc the copics of the original documents.

A:- Yes I do confirm that originals of these documents were submitted t0 the CBL.

Cross-Examination by the Defence Assistant.

Questioned.:- Your Company donated one Tata vehicle to M/s. ‘Jami Memorial Charitable
Trust and also donated Rs.5 lakhs to the said Trust. You also claimed before the Income
Tax authorities that these donations had been made for charitable purposes and that you

were entitled to Income Tax benefits under Section 80G of Income Tax Act. Isittruc?

A:-Yes. we did claim the benefit under Section 80 G of the Income Tax of the donations

,_ %adé 10 ;ami Memorial Charitable Tru&

t .
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Record of Examination and Cross-Examination of Shri Sanjay Sen. Manager Accounts.
Warren Tea Ltd. ‘

Question by P.O.:

[ am showing you one piece statement dated 2. 5.2000 recorded by CBI alongwith
document D-24, D-25, D-26 and D-61. Plcase go through the statement and confirm that
the documents are copies of the original supplied by you to CBI.

Answer: Yes I do confirm.

Cross-Examination by D.A. l"W ,

Y1
Question : Your company made a donation of one Tata Vehicle ;;if Rs.S lakhs to ZMCT
(Zami.Memorial Charitable Trust). Your company also claimed before the Income-Tax
authorities that these donation had been paid for charitable purposes and that were
entitled to Income-Tax benefits under Sec.80G of the Income-Tax Act. Isit truc.

Ans: Yes this is true. But the donation was disallowed by the Income-Tax Authoritics at
the time of assessment for non-production of 80G certificate.
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EXAMINATION

where were you working at the relevant time ?
_ At the relevant time, [ was not working with Warren Tca but with Warren
ustrial Ltd. Guwanhati, which is nn associte of Warran Tca, s an Acting

.1

| am showing vou Document No.40 Production Mcmo dated 28.4.2000.
firm whether the document bears your signature. '

A2, Yes, it bears myv signature.

Q.3. Do you confirm that the documents listed in D-40 Production Mcmo wcere
panded over by you to the CBI officer Sri R.P. Bosc?

A.3. 1do not specifically remember. The CBI listed the documents and took
my signatures.
Questions by Defencc Assistant - CROSS EXAMINATION

Q.1. When the CBI officer contacted you on 28.4.2000, when you signed thi-
pmduction memo, what did he tell as to why he has asked you to do so ?

A.1. Actually when the Calcutta office informmed me that the documents have
been sent. I took it and handed over the documents to CBI officer. '

Q.2. Did vou give any documents to CBI'?

A.2 1 do not remember whether he gave these docﬁmcnts to CBI.

Q.3. Did the CBI officer tell you why you have to produce these documents?
A.3. 1do not remember what the CBI officer told me. |

Q.4. Whyv did you cowme to dBI office?

A.4. | came to CBI office on ins;ructions from my Calcutta Of‘ﬁcé.

Q.S. Did you give CB! anything? |

AS. 1do not remember whether | have personally handed over the
documents.

Q.6. Is if true that thc CBI officer wrote somcthing and told you to sign?

A.6. Yes.

Q.7. Did vou feel thiratened that if you do not sign it, they might try (o harass
you? ‘

Qs A_'a | \50;’:5‘;,'

rd of examination and Cross examination of 8ri Arun Raha. ot Gust
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. 42
| never felt threatened that if I do not sign it they might harass mc.

Q.8. Is it true that you did not given any documents?

A.8. ldonot remember personally handing over any documents.
Q.9. For how many hours you were in CBI office?

i

A.9. Forone and a half hour. |

' Q.10. Did the CBI tell you anything about the case as to why they arc as'gking
{  youtosignit? .

A.10. No.
Q.11. Did you know anything about this case ?

A.11. No.

- Q.12. Did your company Warren Industrics or any associate company téndcr
any money, vehicle or bribe to Smt. L.R. Mithran ?

A.12. 1 do not know.

Q.13. Did you know anything morc about this case ?

A.13. NO.

/( it .;‘/\A /( 2 :
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Record of Examanination and Cross Examination of Sri Pipin Ch. Bordoloi ,

Asstt.Manager, SBI. ot Cuwalb otz

Examination by the Presenting Officer.

" Question I am showing Memos listed in D-38 bearing your signature. Please verify rather
these are your signature ?

Answer =  Yes, the document bears my signature.

Question - Under this document it is mentioned that document having description original D-B
No. 177156 dt. 7.11.96 . was produced by you to CBI . Please confirm whether
you have produced the document ?

Answer - I confirm.

Cross examination by Defence Assistant.

Question = Did the CBI Officer who scized the Demand Draft from you told you as to why

they were doing so ?
Answer = The CBI officer told me tht it is a piece of document.
'Quesﬁon .= Who paid the money for this draft ?
Answer =1 do not know.
Question = Do you know anything about the case in connection with which this demand draft
was seized from your branch ?
< Answer = No, Sir.

Signature.

C P/pr Ule, B}-&wé‘kﬂm )
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THE RECORD OF FXAMINATION AND CROSS EXAMINATION OF

SHRI PARESH CHANDRA SHARMAH, DEPUTY MANAGER, UNITED
BANK OF INDIA, G.S. ROAD BRANCH, GUWAHATL

EXAMINATION BY THE PRESENTING OFFICER

Q. By PO. [ am'showing you.a statcment dated 16.5.2002. Please c<v|1ﬁrr11 whether

this statement is given by you to the CBI Officer ?

i

5
- -
%: Ans. Probably | have given though I cannot remember the contents. -
A5 f
‘?i CROSS EXAMINATION BY THE DEFENCE ASSISTA!‘JT R
h Q..ByD.A Haveyou signed this statemengls it possible that CBI Officer has written
b ' something which you have not stated P ¢
g Ans. I have not ~igned it. I cannot remember, | have forgotien \{vhclhcr the i
language uscd is the same which I spoke or it is written by CBI Officer.
Q. Do you know who paid the money for the demand drafl <)i’ Rs.1(onc)
lac p :
‘i
Ans. I do not know. There arc so many Customers. |
i
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gacord_of EzaminationX Capss Corarir
Moin B0 MY, Rmtﬂba— Fafle~ % Tuva

K @uestion by P.0,: 1 om shoving you @ Statement (PN-15)
;. phich 18 recorded by CBI on 24.8,2000. Please yo through
. the statement and confirm whether -this was given by you
and the contents of this statement are also confirmed dy

yoUe
snswer : Yes.

Juestion I am showing you documents D-62 (Selzure Kemo
dated 24.8.2000, D-63 copy of the Reglster of Hawa Xhana
E:  putlding, D-64 Flectricity Bt1l letter of sub-Divistonal

_ ¢officer, Tura from Xhirode Marak, D-65 Receipt of Electri-
city Bill, D—66_E1ectricity 8111 in the name of Shri Alam
Rokhum and D-67 Selzure Hemo dated 14.6.,2000, Please se€c ‘

shem and confirm 1whether the documenia vere sctﬁed/recnvﬂred
From your posgssion.

pnswer @ Yes.

cross—-ezaminagtion by D AL :

L.RJiEtihran in o your

wwestton @ IS there any mention of krs.
stement ST m the documentis selzecd from ysu ?

insmer @ Hoﬁffﬁe name of krs. L R.JMithran ts not there In

statement or any of the docuncnts recnverec from us .-

Luestion 3 Is there any connection between unur stetement
weob et
and nape—<F Krs. L.R.Kithran? Is there ony connectinn

betieen the documentS‘recovered from u~u end Mrea L R.Hithran?

inswer @ dng ?%ere is no connectinn.
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A-19

Record of Fxamination and Cross Examination of Sri S.K.Rov Manager.,
Himatsingka Auto Enterprise.

Examination by the Prescnting Officer. « “
Question -1 am showing vou document 13-39 . Please confirm that it bears your
signature? :
Answer : Yes.
Question - Please conlimm that the document listed in -39 are tendered Iy vpu ta
cBiY :
Answer “Yes . Tendered these documents to CHL .
|
Question - T am showing to you statement given by vou on 13.8.99 and the state

ment on 222K to the CBI Officer. Please . go through the <k Nunml
confirm whether vou have given that statement and contents lhum'] "

Answer :Yes . [have siven the statenments.

Question : T am show iy vou copics of documents D 15, D-16. D-51 . 1-532and D-39

Please, go thinugh them and confirm whether thev have heen wngid by NT S

Himatsingha \uto Futerprise 7

Answer * Yes. .
Cross Examination by Defence Assistant. ;
!
Qucstion " AVhen the B scized these documents and recorded vour strenient, dud
thev tell vou why they were doing this ? |
Answer - They told me that there is come enguiry about this vehicle, :
Qugstion Do vou Anow Mrs, E.R Nhithran |
Answer [ donot hnoww :
Question - Have vou cver tathed to Mis, LR NMithran over phone or othenwise !
Answer :No Sir. ‘
i
Question - Did Mrs. 1N fithran issucd any instruction (o vou orally or in \\Ymnv fo
deliver this v chicle ?
Answer : No Sir. 4
Qucstion - According (o vou is there any conncction between the vehicle sold by veu
and Mrs. LR Mithran ? '
Answer : No Sir, as far as my hnowledge .
oD
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Record of Examination and Cross-examination of Shri Nirupam
Kar, A.C., Vigilance

Question by Presenting Officer :-

Q:- I am putting before you a copy of statément dt.6.7.2000 recorded by CBI along
with one enquiry report dt.8.12.97 in connection with involvement of Smt. L.R.Mithran.
please go through the statement and enclosed document and verify whether this

statement was tendered by you and the contents of the report dt.8.12.97.
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A:- I do confirm.

- Cross-examination by Defence Assistant :-

Q:- Isittrue that you never made any enquiry in th
dt.8.12.97 is imaginary?

3 - .
‘ on and at the same time I must add that it was a discreet

, A:- Ideny the allegati
3 enquiry conducted in different places of North-East as per direction of D.G., Vigilance

and forwarded through Additional Commissioner, Vigilance, Calcutta under whose
supervision the entire action was taken.

is case and your enquiry report

Q:- What is discreet enquiry? How it was conducted in this case?

A:- The discreet enquiry means without summoning and recording any official
documents or statements of any person and, therefore, such a report is not a

conclusive report.

Q:- You did not call for any documents nor did you verify any fact from any witness in
this case. Is it true?

A:- Officially we did not call for any documents, that is true, and no statements were
recorded, it is also true. :

Q:- What are the documents you called for unofficially? ‘ :

: i
A:- The documents might have been disclosed in the enquiry reports and subsequent ] .
reports. lﬁ :

|

¢ Q:- Does it mean that you submitted more than one enquiry report?
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A:-’s I said earlier that it was not a conclusive report and followed by number of
reports which aré not in records.

~

Q:— I am showing you a copy of D-68 which is the enquiry report submitted and signed
on 8.12.97. Who are the persons you contacted for enquiring the facts which

you have mentioned in your enquiry report?
A:- Without referring to all records, I cannot answer.

Q:- Where are those documents?

A:- As per records it was with Directorate General of Vigilance to whom it was
submitted and from there it was perhaps sent to CBI for making in depth investigation

instead of conducting by Directorate of Vigilance.

'Q:- Iam now showing you the list of 33 witnesses cited in this case. Your name
appears at S1.No.3 in this list. Before submitting your enquiry report, did you make any
enquiries with any of the remaining 32 witnesses in this case?

A:- 1 have already answered that my report was a discreet one and the detailed
investigation was ordered to be conducted by CBI and hence the question of contacting
the persons mentioned in the list (excepting me), which I have seen for the first time,

does not arise.

Q:- . Do you mean to say that you made discreet enquiries with the persons who are
not in this list of ptmpnene?)

A:- As I have already said that I have seen the list for the first time and also that
without seeing the records cannot make any comments.

Q:- Did you contact any witnesses at all for conducting enquiries?

A:- Obviously I have contacted a number of persons discreetly or through source.

Q:- Who are these persons?

A:- After a gap of five years I cannot answer this question without seeing the records
with reference to the list shown to me.
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ear as a witness before the enquiry -

aware that you have to app ;
hrough the records before

Q:- When you are fully
did you not carefully go t

authority in this case, why
appearing before the enquiring authority?

A:- I have objection to this question.

: et
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Record of examination of Shri A.K.Das, the then Deputy

Director (AE), Kolkata at Kolkata on 25.06.02.

Question by Presenting Officer :-

Q:- 1 am producing before you a statement (PW -2) recorded by CBI and also a
document(D-3), a show-cause notice dt. 28.2.95 issued to M/s.. Kit Ply Industries
and others. Please go through the statement and the document and confirm
that you have tendered the statement to CBI and investigated the case which

ultimately you propose as a show cause notice to M/s. Kit Ply.

A:- Yes, T have gone through both of them and confirm the same.
Cross examination by Defence Assistant :-

Q:- Is it true that the actual amount of duty evaded by M/s.Kit Ply was
© Rs.58,96,580/- which amount was subsequently confirmed by the CEGAT and

Hon’ble Supreme Court?

~ A:- I have no knowledge about the case after it reached the Tribunal.
Thereafter I was transferred from the DGAE and thesgafter I have no knowledge
about the further development of the case. — ,

Q:- Is it true 'that the amount of duty evaded involved in the show cause notice
proposed by the Anti-evasion Directorate was Rs.35.79 crores? Does it not show
szt show cause notice was issued for a highly inflated amount?

A/D%g DGAE, cases were investigated on the basis of available records, the
understanding of the law on various points and proposed show cause notice
used to be drafted issue-wise based on the evidences at hand. In this particular
case also,the same norm was applied and on various points the demands were
made giving the reason for the same and the basis for quantification.DGAE only
investigates and proposes the show cause notice. It is approved/issued by the
Commissioner concerned who is not part of Anti-evasion set up.

Q:- Is it obligatory on the adjudicating authority to confirm the same amount of
duty which has been proposed to recover under the show cause notice proposed

by the Anti-evasion Directorate?

A:- Not at all. The show cause notice only proposes what appears to have been
evaded. It is for the adjudicating authority to take an impartial view and to
decide it on merits. : :

—efb
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) Q:- Isit true that it often happens that the amount of duty confirmed by the

adjudicating authority is often much less than the amount of duty proposed in
the show cause notice? :

A:- It can happen and will depend on the facts of the individual case. However,
I have no statistical information at hand right now. ~

| N
Q:- Where the amount of duty confirmed by adjudicating authority, much less
than the demand proposed in the show cause notice, will it show that the
adjudicating authority has shown undue favours to the party?

A:- 1do not think so. W engyver the amount in the show cause notice is
zreduced or even drop A €-adjudicating authority, it is in the form of his
speaking order where he gives the reason for reducing or dropping the demand
and such order is subject to appeal by the department or by the party. So, the
system exists to take care of the mistake, if any, committed by the adjudicating
authority.

(A ke D<)
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CUSTOMS, EXCISE & GOLD YCONTROL) APPELLATE TRIBUNAL
EASTERN BENCH : CALCUTTA

)

[ —=1,2. KPPEALS :E/V-137,138/97 RESL 1009

Arising out of Order-in-Original No.32/Commr./Ch.44/CE/96 dated
5.12.1996 passed by Commissioner of Central Excise, Shillong.

’

1. #/s Kitply ‘Industries Ltd.
2. Shri P.K.Goenka
APPELLANT (S) / APPLICANT (S)

(Rep.by Shri V.Lakshmikumaran, Advocate)
VERSUS :

Commissioner of Central Excise, Shillong RESPONDENT (S)
(Rep.by Shri N.C.Roychowdhury, Senior Advocate)

CORAM

SHRI P.C.JAIN, MEMBER (TECHNICAL)

SHT. ARCHANA WADHWA, MEMBER (JUDICIAL)

orDER No. MERST=TS paren - o — ;
;:,L;—\A/L m&kw"c*v
Ce0 f"?'?
697, i

Drie of the Final Hearing : 24.09.97
ate of the Pronouncement : /S 6.137 A. 6‘@""7/
{4 IS

Per Shri p.C.Jain :-

Briefly stated, facts of the case are as follows :-

o ) \

1.1 It is alleged that acting on intelligence that the
1

appellant herein has been evading Central Excise duty through
substitution of grades and undervaluation, searches were
conducted by the Central Excise officers at the Head Office ang
different branches of Kitoly sporead al) over India on 21.7.94
at the instance of the Director General of Anti-evasich

!
(hereinafter referred to as DGAE) . Alter detailed
i
investiqgation through scrutiny of records and oral statements
tecorded from different persons, a show-cause notice dated

’?8.2.95 was issued to the appellant for alleged evasion of duly

M account of undervaluation of goods and substitution of qraJe

ISSUED
pateet b8
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e

by selling plywood of alleged inferior quality ('x° grade) s

‘ the price of prime or superior quality, although duty was paigd

4

at the time of clearance of the goods from its factories at the

.

price applicable to the former inferior grade.

1 1.2 Undervaluation and evasion of Central Excijae duty ag

given below was alleged under the following heads :

(a) It was alleged that the appellant cleared about

s

10% goods for sales at factory-gate which were deliberately put

at a far lower leval, even below the cost price, to establish

price under section 4 (1}(a) of the Central Excise Act, 1944.

Loss incurred in these vere more than made up by selling

remaining about 90% from its various denots all over Indija by

upmarking the price to the extent of 100% to 2507% ;5ales at the

K
factory gate were not open to all but only to some or certain 4

, aelected dealern. It was alleged that evasion of duty during

the period February 1990 .to June 1994 was to the tune of

Rs.18,47,91,347.00.

; - (b) It was also alleged that about 50% of the total sales of

the appellant were made from the Depots to one M/a Landle & Co. t

(hereinafter referred to as Landle) at discouts varying from 20

to 25%) and in case of inferior 'X' grade goods -upto 45% 3s’
1

against the normal trade discount of 13% to 20% allowed

others dealers buying the goods from the depots. ' In lieu of

this special treatment given to it, tandle had borne all the

advertisement expenses for the oproducts of

(Ao

the appe“a"t;
i . yalleged that advertisement of a

product promotes ltsf:

. ; t
marketability and consequently iLs value. Thus advertlseme";

A

)

- Contd...-



oo 11090

cost is reguired to be borne by a manufacturer of the said
product. Hence cost incurred b; Landle on advertisement for
and on behalf of the appellant wa:s proonsed to be charged to
duty. Alleged evasion on this account was calculated at
Rs.7,05,95,368.00 during the aforesaid period.

(c) .It was also alleged that Landle had given Rs.2
crores interest-free deposit to the apoellant, while no -such
deposits were taken from other dealers. It was, therefore,
alleged that the appellant had obtained additional
consideration by way of interest on such huge deposit in
respect of its sales to Landle. Such additional conside?ation
did not form part of the sale price of the goods. Alleged
evasion of Central Excise duty on this score was calculated at

Rs.48,48,500/-.

1.3 Next allegation was that the appellant had declared
different prices of two grades of its various varieties of
goods. ‘X' grade was declared to be of inferior type and,
therefore, its brice for factory gate sale was declared at a
lower level than the corresponding prime guality of goods.

Consequently, lower amount of duty was paid on such ‘X' grade

goods. It was, however, allelged, based on evidence of sales
from seven (out of twenty-two) depots (located at
~ Vishakhapatnam, Madras, Nasik, Calcutta, Jaiour, Pune and
Bangalore) that 'X*' grade goods were sold as oprime-quality

goods at prices applicable to the latter. Evasion of Central
Excise duty on this point, by removing distinction in respect
of all 'X' grade goods, was alleged at Rs.9,81,77,589.00 during

the aforesaid period.

=" Contd....4/
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1.4 On adjudication, the Commissionér of Central Excise,
Shillong (hereafter referred to as the Commissioner) dropped
the demand of Rs.18,47,91,347.00 holding that the ex-factory
price declared by the appellant and approvad by the Revenue is
not artificial. Relying further on Apex Court's judgement in

the case of Indian Oxygen Ltd. (1988 (36) ELT 723] to the

effect that once the factory gate price is ascertainable, all
assessments would be made at that price. We consider it
appropriate to reproduce the Commissioner's findings on this
aspect, since ‘these have been challenged by the 1d. advocate
for the Respondent tht there is no estoppel against the Revenue
in arguing against the s2id finding in support of his case

while resisting the Appeal on other points.

“u

In fine, I find that the stand of
the Deptt. for roising a differential amount

of k. 18,47,91,34L7/~ 1a unsustainable for

the following reascns -

¢ Contd....5/
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a) Srivate costing recovered during 4 CG

o 2v s
.

as reflected in the RG~I/RT-12 of the company

ﬁ' the search can not form a bqsis for ariving
é at the correct "velue®” for all gnods manu-
§ factured by il/s. Kitply.

g b) HMultiplying the entire cleorance

L by the highest price shom in couple of bills
recovered is neither ethically acceptable nor
arithmetically correct as huge stocks are still
lying unsyld in the denats on the day »f the
réid. It can not be taken for granted that

s

they will all be sold at this highest pricé.h”*
At best, this {s a mere presumption. Beside§'
~all clearance-s have not been soldvat this
highest price; this is a matter of fact as could

be secen from bills produced by M/s. Kitply.

It isZrnct that some bills have
actually shown high price, ‘but it is also a
fact that all bills have not shown the same
high price and therefore the arithmetical

calculation of B&. 18,47,91347/= is inconect.

The position would be very different
1f the Department could nrove with documentary

evidence that there was a {low back. Had there

been proof »f some flow bLack, it could be
concluded that the ex—factory sales price is

unnaturaliy lsw and therefore unacceptable.

Contd....6/ .



[

c) It can not bve disputed thnt tho

party have been filling their price 1ists

.[rom time to time alongwith bills of the

depots. All thcée price lists have continued
to be aporovad; unless it can be proved with
documontary evidence that the sales from the
depots are much higher even after giving
admissihie deductions the Department does
not have ‘suffiofent evidence t» hold that

the price 1ists apsroved are incorrect.

d) In order to prove further that the
ex—factory price is artificially low, inyesti;
gatinn has conducted a special costing thrgﬁiﬁ'
the departmental Chartered Accointant for

the years 1933-94 and 1994-95, As per ;his
COsSt repirt the total co9st is less thap the
corresponding total assessable value except
for Tinsukia unit for 1993-94 in which the
thtal cost marginnliy'exceeds the total
corrrespanding assassable value. Hence, even

as per this repcort the deélared assessable

value 18 nat unnatural.

e) Since the Departaent has not been
able t» prove with docunentary evidence that
e ex-factary orice declared 1is ertifically
low, the claim »f the narty far aphlying the
ratins of the decision in Indian Oxygen-vs-
Comnissioner, Ccntral'ﬂxciae as reported in

1988 (36 ELT-723) is acceptable.

—
i
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1.5 on the question of under-valuation to the extent of
advertisement expenses and the  notional interest on interest-
freé deposit. of Rs.2 crores from tandle, the Commissioner
upheld the allegatijons made in the show-cause notice.
Commissioner's findings are that the statements of appellant's
personnel, of Landle and of advertising agencies brought on
record confirm that planning,_monitoring, billing etc. of all
advertisement activities of Landle were controlled and
supervised by the appellant. Commissioner has also observed
that had not the advertisement expenses been not incurred by
Landle, . the same would have been incurred by the appellant
thereby enhancing the cost of the appellant's products and it
would have resﬁlted in higher assessable value at the factory
gate. There js thus a direct nexus between the higher discount
given to Landlée by the apoellant and the minimum guantity of
products tobe supplied to Landle by agreement with the latter
on the one hand and the additional consideratﬁon of
advertisemest‘ cost incurred by Landle which in the normal
course would.have otherwise been incurred by the appellant on
the other hand. Hence the amount of duty., as alleged to be

evaded on this count was confirmed by the Commissioner.

1.6 Similarly, in respect of additional consideration of

. notional interest on the interest -free security deposit made by

Landle, the Commissioner has found that appellant's ple2 that
deposit was taken as & security or as credit facility inasmuch
as huge stocks of goods were sold to Landle is not correct

because such a credit was not taken from other buyers and credit

U Contd....8/




facility for a certain period was given to others as well.

Hence *%e confirmation of alleged duty evasion on this account.

1.7 As regards sale of ‘X' grade products as prime guality
from seven depots for which evidence was adduced by the Revenue
in the show-cause notice and there being no evidence in this
respect with regard to sales from other depots, Commissioner
has confirmed the demand of Rs.58,96,580/- on account of sales
from those seven depots alone instead of much larger amount of
evasion alleged.

Hence this Appeal before the Tribunal.

2.1.1 Ld. advocate, Shri V.Laxmikumaran for the appellant has
submitted that it is apparent that the Commissioner has
accepted the assessable value, as approved, at the factory

gate. Once the price at the factory gate is ascertainable and

has been accepted, question of any additional consideration

does not arise. He further submits that once the price under
Section 4(1)(a) is available and is not disputed, éevenue does
not have thé'choice to consider the price at Depots/branches,
ad ¥;c&:;f voled Ly the Apex Court in Indian Oxygen (supra).
It is also not disputed that. Landle has taken all the goods
from depots at discounts higher than those available to other

buyers/dealers. But this fact, he submits, is totally

immaterial to the assessable value at the factory gate which is

-

rot  disputed. %11 the goods cleared from the factory have

invariably paid duty at that undisputed assessable value.

2.1.2 To elucidate the above submission, it is approoriate to
reproduce the submission of the appellant in para C-7 of its
Appeal memo, which was vehemently urged by the ld. advocate at

V)
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j from Landle. Howevér the appellants have charged and recovered only Rs. 120 g‘

i
] ; crores l'rom Lundlc Thus the uppcllants have charged and recovcrcd less by a,

;: ' sum ofRs 28 croxes (the difference. bel\\een the sale price 10 dealers vis-a-vis the:

3
i
'
B
g
i

; .Aalleges ‘and the 1mpugned order conﬁrms that the lota]‘addmonal consideratio

';;-_-;J (advertisement plus interest) durmg the above period was to~the tunc of Rs. 25

the time of hearing :-

C7 To explam it further rt |s submmcd thal th
'." *l v
appellants during the period 1. 2 90 to 3 1.3.94 lS to th&‘tg}‘e ol_' Rs.363 crores. Out

of this. the sales made to Landle ex-depot \\as to lhe tune of Rs.120 crores. The

LTI LB

appellants had they charged Landle for the salcs made cx—depots at the same prxces 4

‘ at whlch they sold to the dealers, r.e. extendmg only 20‘7 'dlscount instead of 25 to

N o :
45% ?dxscount they could have charged and reahsed Rs. 148 crores (taking an ¥}

average of 35% dlscount) Thus the appellants could have sold the goods at list | )

less 20% discount bcmg the pnce charged to dealers and recovered Rs.148 crores

sale pnce to Landle because of lhe hngher drscounts offered to Landle. The notice

crores In otherwords if the enure ransaction is looked into in the proper

perspectlve it would show that the appellants have charged and recovered a sum of

"Rs. 120 crores plus 25 crores i.c. 145 crores from Landley‘ whereas they could i

Jhave charged and “ecovered on lhc sale invoices usclfa sum ofl(s 148 crores from
*Laﬂdle (le list price less 2 ’o as charged to the dealers ex- dcpols) Hence :

assuming w1thoul admitting that the advertisement expenses  and the allegcd

nouonal mlcxest are 1o be considered as additional consideration. the same w ould ; '

“not in any way afféct the ex-factory price charged by the appellants. The |

impugned order is therelore liable to be set aside.

Contd....190/
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2.1.3 Another  ghade of the aforesaid argument ,
ot :
by the 14. advocate is)question of

put forua,d
inclusion of advertisement
expenses and notional interest could have justification if ang
only if the prices to Landle had been taken as the basis to
form  the normal price under Section 4(1)(a) and to arrive ,
the assessable value therefrom. Admittedly, submits the 14,

advocate, the Pric.. to Landle or discount offered to Landle

has not formed the basis to arrive at the assessable valuye,
For this Proposition, 14. advocate relies on Apex Court g

judgement in the case of Metal Box India Ltd. vsg: Collector of

Central Excise teported in 1995 (75) ELT 449.
—="-al &LXxcise

2.2.1 Opposing the aforesaid contention, 14. advocate, Shri
N.C.Roychowdhury for the Revenue submits that receipt of
additional consideration in the form of advertisement expensegs
and the notional interest cannot be doubted at all.,
Advertisement expenses are incurred by a manufacturer in order
to promote the marketability of his . product. If any
dealer/customer of a manufacturer undertakes advertisement

activity to promote his sales, such advertisements would be

within his area of sales and would prominently display his

N A B R W V| e Clev

dealership.)be controlled éna——s:pervised by the manufacturer’
since manufacturer has nothing to do with this activity. No
evidence has been brought forth by the appellant on record to
the above effect to show that such advertisement‘ activity was
undertaken by Landle for his own benefit. On the other hand,
ld. advocate Shri Roychowdhury has drawn attention to the
agreement dated 26.11.90 between the appellant and Landle

(Annexture A-18 to the show-cause notice). He has invited

e Contd....Jt/




attention to'various clauses relating to, sales promotion by
Landle of the appellant's \broducts, minimum gquantum to be
supplied by the appellant and t:o be lifted by Landle, permanent
deposit of Rﬁoees two crores without any interest liability of
the appellant and the fixed discount on the price to be fixed
by the appellant. We reproduce the following clauses, -as

pointed out by the 14. advocate for Revenue :-

1) The Compony reappoin.s the seccad part aad the zocong 1ol
agrce:i to act and wock as‘co-:--,»n‘/‘s distcibuter in  tihwe Stote ol
. Maharastea, Gujacat, Wese Bingal tdud Asses onteegain vith effect
from the 26th day of the month lyvesler 19 “:r ke kro.--:“ou.'

. - ————————
populacirution and sale of the protugia ¢ iz ropeny the znd
e o - T

gcatcs pacticulacly wed any other porty of Jegro e trial tadrs.

cescecscsesacesvecessasosanscsrss ool S

.........-..-.-.....-..o-.-..............-.-.-.

.-.o........¢....-.o.-o--.....-...-...-.-.o..

N ~
6) The aecond part shall '-*.xkz conacfenticualy, encigetically E v
and {n a businesy like wanndc toc the prewotlon, [rpratariotive and : !

sale of the product of the co:p:my and  ahall wot duting the
subsistence of ies diatributomhipi work directly cv indirectly lor
any :mnutacturccs of the ptod Had 3 ¢nd .‘ubs xu... colecis | in any :
other p -t of India.

.-........-...-.....-...................-.....-...

.................-.............-...............-

o
Q) The second pact uf:..1 nell the predusia ot e [GEUSSH M
conall oc vholouulu, ab atey il e pattatad by e ..l- PRI * ;
It in no canse Lo luesi L Llu Mz ow teaed l, Lottt T
—— ! vt
pare toc. mclu ol the |ouucL.. ul Lh-. Carpuany. _-u I CIY RV RN R R i ' =
1 i
a1l Lo vorked out Lo th aeand Gl k by the Gormpang ofte: dedoct - | Lo
Lag all dizeount which eeer ¢gioe o b g 1ug uxch Ftoe'uL‘ ! i "
. . 1
. ! : l :?1 l
g
o |
t I
i ll'
) i
i L
, . X Do
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the firat' puct comidcrin;:.;:hc experacs for godown, Jollvery, dldcouut™
and all othor .sales procotion axpenses uvhilch the sccond pacc is zagit et
~ to undo:takq. 'vh'n‘o o!(ocung 2ales of tho product of the first purt.
9';2 Tne aocond part agcoes to ucxer. (olxovhr; produco of tho Flrat
pact {n 1€3 arca pacticulucly meatlonud In tho agreonant and ot o Lixed

:ﬂscounc for the peciod foc which this agccement is dcown, lm :
prlcq‘ ia a_‘ubjec,t to changa aa per policy of thu Compuny ol the licst jarc,
. u
y ; " . :‘;I'.«-:.Products ) . l Nigrminrg
ieply : 25t
Lohic rty . 251 - ;
' sr{u:_:dr._'ing Ply '1 R S '
_ Fira guacd X ‘ 25¢
" Flush Doocs i IO :
DP Casslo ply z ot ‘
Lecucative ply - Classic ‘ vt
. Ducocutivu 1y - Supmc , R PV _
Comnacclal ;;ly';ood : 1 ’
-Comucecial Dloek Doacd Y
: Marlno Kieply ~ | ' u: ”
Kit Board X ‘ G4 .
N ‘.
And any otheg,{tems of nev production cn‘cually agrewd Lesween the  {ics |
parc and the second pact at mutually e3cecd discount ducing” :hu pendency ,
_of_,.r.hxs aggeexent. } !
10)  The first part agcees to aupply td.the seccad pact in the §_t_‘._£e_ )
of Mahacastra, Gujacat, Hest Gengal and zau.n the folluvit quantity per
sonth ‘of .dlfferent peuducts wiml the S0CUn) gusl gt Le rosine stdet, ;
take delivery and ecttect sale mumly for the widernoted «ontity ,
pcovt\ded'tha first port maintaing su;.ply Py 23cecd. i case Licst  purt 2
fails to supply monthly quantity s ayteed and uie__\_g:..u then cithee ol ’ 585
¥em vill be lmblc £or comprnaatig to cach cther wa th wu tailuce o ;
; £i11 theit comaitments between t;n.:e_l}t_:{ tu'__t_l_i_.mlpl) and eloo fec ,‘
expenses of the matecial by Ql!.h\.(' pacty. 1he loss sustained will W f;_:

3]
g lised by the first putd’ Ledm L necend poct wed vice  versa Lo Use
y .
tont of 1093 and danaye sustained und ancugeed Ly them em Loveunt ol

their failure on cach other.

/]
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-3) " Kit boacd

13

1) Kitoly-
Kitply X
Lohit ply
" BWP ‘Cassio " "

100 Trucks pec ménctL'

2) Shuttecing ply
{rino ply
Firo Gaetd |

10 Teucks pec amnth

Kit Board X
-Commerclal Boacd
Ducorative Boadcd

15 Teucky g mwonth.

4)  Lecovative plywowd H 10 Truchs ,wc nontil,
Classic /Supec

5)  Commercial plysood = 10 Truchs e ronth,

6)  Flush doors as per ocder.~  -====

e e
emo el DL

7) Any, othec itim and/oc items |
-as above required for cthec |
states other than tahacastead
Cujacaot,Meut Lo jal & 22zom |

10 Scuchs {Optiuvnal)

tsecssessesssmccoe s

. ~

, —
12) The §.e.<{ond part for the 5.le promticn and populerization of  the
arp:gt:t(o; the company shall make sufficient erfanditure en oll India Y
net’ vork and subsctantial amounz will l;c' sfanl Ly the seeond port for the
#romation and populacizatian of the firkt jurt peedeis
will have a cole to play i ;0. wning deuLA_/jl;aa RORERFI
&L Lhe vert of the zsecond fate.

Tiee tirzt opare

PR PN

12) The asccond part will continue to heep pormanent dejosit Sl

Crocuu(Rupuos 1wo Crorod only) with the tivul spatl v o pieipsly U LT
. . )

—_——— —
agreeaent foc cho,'duc peclotmuice of the tems of this agtecwint il e

said secucity will be with the flcat pure o3 sccucity wnd lor Lhe peciod -

this agraement romaln valid. Such aocucity will cocry no fanterust tor the
total paciod o(.::o'cu:ity. I cu3v thero ohizuld ociso any dispute wvilh
respect of any mattec regarding which ;:ny ¢eduction {9 sought to be mude
by the first pact, the said dispute chall be settled cither between fleat
pact and gesond part amicably oc shall bu relecrcd v the wibitvotion of
a;Sol‘_l.c.itor conpany acceptable both ta the fiest part ond thn o2Tend part
which 'shall be .conducted at Calcutta.
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2.2.2 Ld. advocate submits that perusal of the above clauseg
of the 'agreemgnt do not leave by manner of doubt -about the
nexus of higher discount and a supply of minimum quantity pe,
month stipulafed against the consideration of advertising th,
appellant's products throughout India including on all India
T.V.network and the permanent deposit without any interegt
liability on the appellant. He submits that charging of duty
on additional consideration is sanctioned by section 4 apg
Central Excise Valuation Rules and has been upheld by the Apex

Court in Metal Box (supra).

2.2.3 Ld. advocate, Shri Roychowdhury also attempted tgqo
plead} in rebutting the appellant's <counsel's plea of
genuineness of the price at factory gate having been accepced
by the adjudicating authority, that the price at the factory
gate is aztifically low. He pointed out that the adjudicating
authority's findings are on vague evidencesg, without proper
appreciation of the full or substantial evidence. We told him
that this finding of the lower authorit& cannot be challenged
in the appellant's Appeal, while there is néither any cross-
cnrjection from the Revenue against the present Appeal, nor ‘any

application (Appeal) under Section 35E of the Act.

3.1 We have carefully  considered the pleas advanced from

"both sides on the issue of additional consideration received by

the appellant by way of (i) advertisement expenses incurred by

Landle and (ii) notional interest on interest-free deposit of

~

Rupees two crores made by Landle. Price is a consideration

for sale of the goods. Consideration may be received by the

seller of the goods in terms of money or in other forms. When

Ccontd....15/
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additional consideration, other ‘than that ostensibly paid and
received for the goods, Ais estéblished, price ostensibly
received or earlier approved price igses significance and that
cannot form the basis of assessable valuve of goods under
Section 4{1){a). This is built in the terms of Section 4(1)(a)
which places a cqndicion on acceptance of the hormal price i.e.
the price in the course of wholesale trade at which the goods

.

are ordinarily sold b? using the expression where price 1is
the sole consideration for sale”. When the goods are removed
from its factory by a manufacturer ete its depot (s) there is no
sale of such godds and sale would be effected later from the
depot (s). 1In truth, therefore, no sale-price at the time and
place of removal of goods is available for those goods (being
removed to depot). But for the purpose of convenience, price
available for such (similar) goods had they been sold at the
factory gate is taken, because duty is requifed to be charged
in terms of rule 49 of the Central Excise Rules 1244 when the
goods are removed from the factory. if the goods are
subsequently sold at depots., without any additional
conslderation, that is the end of the matter, because price at
the factory gate cannot be said to have been influenced by any

additional consideration and price at the factory was the sole

consideration for sale. it is in the absence of any
allegations, in Indian Oxygen (supra) regarding‘ sales at
depots, on additional consideration, that the Apex Court

decided that if the price at the factory gate under Section
4(1)(a) is available, one need not go to the price at Depot.

But the factual situation in the present case is totally

\ G
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different. There is g subsistimg agreement between the
apoellant and Landle for Supply of a minimum quantity of the
goods per month at a fixed discount uhics is ‘admittodly far
higher than the- discount given to other dealers in
consideration of the advertisement and interest-free deposit of
rupees two crores. Therefore, price of goods for supply to
Landle (though not Specifically earmarked as such at the g;ﬁd
of removal from factory) is vitiated ab-initio at factory gate

by virtue of the terms of the said agreement on the ground that

the sale-price at the factory gate has not taken into account

Neoon
the additional consideration ‘ﬁoLLoéLng back to the
appellant/manufacturer.
3.2 The fact that expenses incurred on advertisement by

Landle::St All India level T.V. net work which would have
otherwise been incurred By the appellant and benefit of
interest earned .by the appellant by a huge . interest - free
deposit made by Landle, had it taken a loan from some financial
institution to meet its working capital requirement for

fulfilling the committed supply to Landle are patently

I3

additional consideration for supplyya minimum quantity of goods '

at higher discount. This is amply proved by appellant's own
facts and figures given in para C7 of its Appeal extracted in
para 2.1.2 above. It shows that the aopellant has given extra
benefit of about Rs.28 crores to Landle as compared to other
dealers and in lieu thereof has got a benefit of about of Rs.25
crores. Difference of Rs.3 crores, it can be argued, is a

genuine discount to Landle for his committed sales at a much

5

17 -
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- @)ﬂer Jevel than any other dealer. This finding is |
strengthened by Apex Court's following observations in Metal %.
Box (supra ) :- .

10. So far as contention No. 2 is concerned, { is true that I'onds (1) : "
Limited was almost a wholesale buyer of the appellant’s goods, namely, metal”
containers manufactured by it as it was lifting 90 per cent of the total produc-
tion of the appellant. For that purpose huge amounts were being, advanced free .
of interest by Ponds (1) Limited to the appellant. When Ponds (1) Limited was -
given S0 per cent discount from normal price then the material aspect that ‘
Ponds (1) Limited had advanced lame amounts free of interest had necessarily
entered into consideration between the partics. Thereforc, special treatment
was given by the assessec to Ponds (1) Limited. It has to be appreciated that if
Ponds (1) Limited had not.given these amounts, the appellant would have been
required to borrow these amounts for purchasing raw matcrials and other
accessories from outside like banks etc. and would have been required to pay
large amounts of interest which naturally would have got reflected in the
putchase price to be charged from the buyers as it would be a part of cost of
production which was to be passed on to the customers of the appellant’s
goods. It has been laid down by Section 4(1)(a) that normal price would be
price which must be the sole consideration for the sale of goods and there could ;
not be other consideration except the price for the sale of the goods and only Sy
under such a situation sub-section (1)(a) would come into play. If the priceina :
particular transaction is not the sole consideration flowing directly or indirectly
from the buyer to the 2sscssee-manufacturer, cither in cash or any other form,
the additional consideration quantified in terms of money value is to be added
to the price declared by the assessee for determining the normal price of the
goods. In these citcumstances the Tribunal was perfectly justified in upsetting i
the decision of the Collector and confirming the decision of the Assistant
Collector when the latter held that notional rate of interest on the advances
given by the wholesale buyer, Pands (1) Limited. to the appeliant should be
ccloaded in the price so as to reflect the correct price of the goods sold by the
appceliant. The Tribunal was right when it considered the fact that afier agree-
ment entered by the appellant with Ponds (1) Limited, the appellant got large
amounts of Rs. 75 lakhs in 1980, Rs. 100 lakhs in 1981 and Rs. 200 lakhs in 1982
(ree of interest and these advances were maintained at the same Jevel on the
first working day of every month as spedifically provided for in the agreement
- column 9 as the special agreement between the partics and it had a direct

.

Impact on the pegging down of purchasc price which ultimately was chatyed

by the appellant from the wholesale buyer, Ponds (1) Limited. The said price

charged by the appelfant from Ponds (1) Limited could not be said to be normal

price of containers on account of extrancous reason, namely, that a favoured i

treatment was given to Ponds (1) Limited which had given such large amounts !

to the appellant {rec of interest for purchasing raw materials and accescorivs for \
%
1
]
!
i
]

manufacturing the containers which wese ultimately <old by the appellant to
Ponds (1) Limited. The Tribunal has also noted the reasoning of the Assistant
Collector on this aspect to the effect that the extent of such deduction in the
price can reasonably be attributed to the interest amount payable on the ad-
vance which had M/s. Metal Box India Limited obtained from any other coiree
with interest bearing loan, would have teen kadad on the cost of manulactore
and sale price of the metal containers naturally increasing the concessional
price charged from Ponds (1) Limited.

ContG...-18/
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3.3 We may record another argument of the appellants, that
is, Landle's édvertisement' expenses were for his own bonefig
and only an incidental benefit flowed to the appellant ang
therefore, relying on some citations further argument that as
sucn rhese BNST-1 P wuu;d ol LIS pare L additional
congideration is not tenable in the face of the agreement and

as also not substantiated by any evidence from the appellant's

side.

3.4 We, therefore, hold that additional consideration in
respect of sales to Landle is established. Consequently, the
real price for sale of goods to Landle will be the price at
which duty was orginally paid plus the additional consideration

flowing to the appellant from Landle.

3.5 One constant refrain in the Appeal memo and also during
the course of arguments at thé time of hearing of the Appeal
has been that assessable value on which duty has been paid is
not based on price vpaid by Landle and, therefore, .any
additional considefation, if any, received from Landle cannot
be added to that aésessable value for the purpose of charging
Central Excise duty. Such an acretion of additional

consideration could be made if and only if the assessable value

"had been based on price paid by Landle. We are afraid that

there is a fallacy in the argument . Object of Section 4 is to
determine assessable value for the purpose of charging Central
Excise duty on goods which are liable to duty on ad-valorem
basis. Sale price of the goods in the course of whole-sale

trade where price is the sgle consideration is the basis of
\
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defermining such value under Section 4(1l)(a). This section
also provides that different prices can be charged from
different. classes of buyer. EandleAlis undisputedly a bulk
buyer of the goods manufactured :by the appellant. Landle:,
thereforé, forms a_separate ciass of buyer, as held by the Apex
Court in Metal Box (supra) - para 12 thereof. The Apex Court

held therein as follows :-

" The buyer who purfhases small quantities of

goods may stand in different class as compared

) to a buyer who purchases 90% of manufactured

goods. . He would certainly form a separate and

distinct class".
We also observe that the agreement does not provide that he
must puréﬁase the goods from depots only. All it says, inter-
alia, that a certain minimum guantity of goods per mgnth
manufactured by the appellant has to be supplied to Laﬁdle.
There is no restriction on further purchases,. Being a bhulk
buyer and thereby forming a separate class, the appellant lis
entitled to charge a lower price from Landle different from
other buyers. But -the price should be a genuine price and not
a depressed price due to other conditions, because the over-all
condition placed in Section 4 (1)(a) namely, “price being the
sole consideration for sale” should permeate all sale
transactions. It is in view of this conditionality in Section
é(l)(a), that additsonal consideration flowing back from the
buyer to the appellant is required to be added and has been

added to make the prices charged from Landle as bheing the sole

consideration for sale. Such addition will not affect the sale.

transactions with other buvers of the appellant.

&

e
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;“ﬁuty :conffrme& by  the Cbmmissioner to  the tune of
‘ZRs.48,48,500/— is incorrect and it cannot eéxceed the amount of
-ERs.43,43}500/-”shown in ﬁge aho;~cause notice. oOnly the laten
:amount of Rn.43~1’,€73/» i5 L.aple to be paid by the appellant

‘and not P8.48. . e o7 account of notional interest,

20 ;-

3.6 We do not, therofo;e, fing any reason to interfere with

A

~the findings of the Commiasio{)ﬂn charging duty on 'addithngl

consideration flowing back to the appellant fron Landle botp

of goods from seven out ‘of 22'depot§, we observe that the main
thrust pf:the.appellant;s argément is that allegation made in
the*show4cause notice that "X%lérade vas a ruse to clear ang
sell the brime quality of gqédsﬂand thét there Was an evasion
of dﬁfy of: R§.9,81,77;589/— has not been accepted by the
Commissiongr in the jmpugﬁed order,  Existence of two grades
has been édmitted. Mixing ugk"x” grade and normal grade has
téken plac; only inZout of 22 d%pots and, therefore, demand has

been reduced tov»Rs.58,96,580/-. It has been urged against

been accepted and sale price  ang clearance of "X" grade having

been accepted by the Com@issﬁ&nér under Section 4(1)(a), the

déparfment is estopped from following sale prices of those at

depot and, therefore, the demand is not sustainable, We do not

agree wiﬁh this contention. Appellant hag not denied that so-

called r"x» grade goods cleared from the factorijes for the seven

Contd...21/
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depots in question were mixed up along with non-"X" grade goods
and all goods from those se;en depots were sold as non-"X"
grade. It is,  therefore, dougtful whether the so-called "X"
grade cleared to the seven depots and sold therefrom were
really "X" grade goods. ‘Appellants's argument to confine the
questién of sale of "X" aqrade to valuation alone is not
correct. The gquestion is of misdescription in the gquality of

goods cleared from the factory for sale from the seven depots.

In our view, the demand is sustainable.

4.2 A half-hearted attempt has also been made to plead that
this demand is barred by time on the ground that a similar
allegation was made in the some earlier proceedings but with
reference to Kitply marine grade and defective marine grade.
The present allegation is with reference to the Kitply "X in
place of defective marine grade. There can be no question of
time bar in the facts and circumstances of the case. It is not
the case of the appellant that it had declared to the
department or brought to the latter's knowledge any fact to the
effect that it is selling "X" grade goods from the seven depots

as normal goods and yet the department accepted the lower price

of the "X" grade goods.

5.1 As regards the penalty on the appellant-Compay. we fina
sufficient justification for the same because. the devious
method adopted to cause huge evasion of duty on the above
counts - particularly on the question of additional
consideration. Penalty of Rupees one crore cannot be said to

be excessive in view of the huge evasion.

3 Contd....22/
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5.2 Penalty on Shri P.K«Goenka,

a8 Managing DireccOr
also justifjeq as  he
-

ia
was  fully aware

of the addit,‘onal
consideration received from Landle in terms of the agreem9nt;
executed between the appellant and tLandle. Penalty of Rs.p
lakh imposed on the Managing Director js also quite reasonable';

We would not, therefore, like to interfere with the same. 3
I .

i
"\
6. In short, both the Appeals - of Kitply Induntrijeg Ltg, o

‘
m and of Shrj P.K.Goenka -

'

are rejected except extent of Y

to the

o
demand of Rs.5,05,000/- (Rupees five lakhs and five thOUSand‘vfg
: only) mentioned in para 3.5 above. :ﬂ
il ~ﬁ
11’ f o ) /) 3
! T e s I8 &
: 7 L / G ¥
)&oy L O i
I (ARCHANA WADHWA ) (P.C.JATN) %
ii MEMBER (JUDICIAL)
i
i

MEMBER (TECHNICAL)

A

CALCUTTA
: DATED :
: (mm)

Per Smt. Archana Wadhwa .

7.

I have gone through the order proposed by my 14.
brother,” shrj P.C.Jain, mM(T), With respect, 1 do not agree

except, wheifever Aecessary,
! 9. 'Dealing with the first portion of the demang of
} .

duty

of Rs.7,05,95,368 confirmed by the

adjudicating
authority by including the advertiseme

nt expenses incurreqd
by one of the appellants'dealers, M/s. Landle ¢ Co.,

it has

been the appellants' stand that the factory gate price

i Contd...... 23/
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under section 4(1l)(a) having been accepted by the
Commissioner, it was not open to her to go beyond that and
made the ex-depot Sales to M/s. Landle as the basis for
arriving at the assessable value. It is seen that one of
the charges in the Show Cause Notic% was.that the appellant
had been indulging into under-valuation and with a view to
evade Central Excise Duty had deliberately established a
price at their factory gate by selling 10% of their total
production from the factory gate. Notice proposed to
recover duty allegedly short paid on this count to the
extent of Rs.18,47,91,347.00 for the period Feb,1990 to
June,1994. However, The Commissioner, in her impugned
order, has dropped the said charge against the appellant
and consequently the proposed demand by observing that the
department has not been able to prove that the ex-fatory
price was unnaturally low. She has concluded that since the
Department has not been able to prove with documentary

evidence that the ex-factory price declared is artificially

low, the claims of the party for applying the ratio nf the

decision in Indian Oxigen V/s. Commissioner of Central

" Excise as reported in 1988(36)ELT 723 is acceptable. The
conclusion of the Commissioner and the basis for the same
have been reproduced on pages 546 of the Orcéer of "the
Ld.Technical Member. The questioﬁ which arises is that
having accepted the genuineness of the ex-factory price
declared and approved by the appellant, the Commissioner
was justified in going one step further and increase the
assessable value in respect of sales made to M/s.Landle bv
including the advertisement expenses made by the said
dealers. As per records, only 10% sales have been made at

the factory gate. These 10% sales have been made the basis

- Comid . o )/
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for the assessable value in respect of remaining 40% sales
made to other dealers from the factory gate._It is very
important here to take note of the fact that the department
has not disturbed the assessabie‘value of the goods sold at
higher rate to other dealers from the appelants' depots,
Merely because M/s.‘Landle pickis up remaining 50% of the
product from the depots under a duly executed agreement and
a higher discount from the price-list higher than that what
was being offered  to others, has been given to him, does
not make him stand on a different pedestal. The factory
G te value has no* »nnly “een accapted in 10% of the =zalng

but by adopting the same in respect of ex-depot sales to

40% of the other dealers is deemed to be based on 50% of
the total sales. If the assessable value in respect of
sales to the extent of 50% is available at the factory gate
(by taking into consideration adoption of the same in
respect of other dealers who purchased their goods from the
depots) there is no reason why the same value shquld not be
made the basis for charging duty in respect of sales to
M/s. Landle by applying the principle enunciated by the
Hon'ble Supreme Court in the case of M/s. Indian O??gen

Ltd. cited supra and heavily relied upon by the appellant.
The said decision of the Apex Court has constantly been
followed by the Tribunal in a number of cases and it has
been held that once factory gate price is available, the
same is to be made the basis for the sales through depots.
The appellant in their vreply to Show Cause Nétice have
contended that actual price of approximately 50% of their

sales through depots/stockists when worked back is more or
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less equal to the price of the ex-factory price. It was } <;
also pleaded by the appellants counsel during hearing that i}

if the price charged from Landle is made the basis for

charging excise duty, the assessable value, after allowing e
the admissible deductions would come either equivalent or

\
less than the ex-factory price. The Commissioner has simply

picked up the advertisement expenses incurred by M/s.

Landle and demanded duty on the same, which is not the Y

correct method. I agree with the observations of my Ld. 4

brother that in-built provision in section 4(1)(a) makes ui
i
the acceptance of factory gate sale price as the assessable i
f

value for sales through depots also subject to the

Sty 4

condition that price is the sole consideration for sale and i

\e

there is no additional flow back to the manufacturer. The

question which arises is: whether the advertisement

undertaken by M/s. Landle can be said to be an extra
consideration for the goods purchased by him. It is not as
if the entire advertisement of the product is done by the

~

said dealer. The appellant are also doing a 1lot of

T e e e T,

- b oA S e o o

advertisement on their- -own account through TV Netwark and
other media and 1incurred an expenditure of substantial
amount thch the appellant had reflected in’ their cost ' o
sheets. This stand of the appellant taken by the appellant |

before the adjucating authority has not been rebutted by . i;

the.department either in the order or during hearing before

us. From the records, it appears that M/s. Landle 1is a

public Limited Company and as a separate legal entity has

entered into an agreement with the appellant for the marketing
of their product sold to them on principal to principal basis.

The said agreement as contended by the appellant is registered Y

==y

with the Registrar of Companies and Sales Tax authorities etc.

Contd....26/
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The advertisement done by M/s. Landle certainly benefitteg hin

- 26 :-

Also as dealers. Apart from promoting the product of the

. manufacturers, dealers's goodwill also gets enhanced and

turn, his business goes up. It is not unknown for dealerg to

advertise their business activities so as to attract more

customers and to increase their business. #n observed by the

Tribunal in the case of M/s. Hero Honda Motors Ltd. Vs,
Collector of Central Excise, New Delhi, reported in 1997(19)RLT
842(CEGAT-SB), when the dealers advertise, in the absence of
anything else on record, it cannot be said that the cost Sf
such advertisement which also in a way enhances the
marketability oflthe product should be added to the assessable
value. I am mindful that the above finding is qualifieg with
the expression 'in the absence of anything else'. as such, it
is to be examined as to whether there is any other evidencg on
record which inspires the conclusion that advertisement
undertaken by M/s. Landle was, in fact, undertaken by him for
and on behalf' of the appellant with wulterior motive of
benefitting the appellant.with the lower assessal;le value. The
department in Support of their stand has relied upon two-~three

factors: that M/s. Landle has given 2 crores interest free

deposit to the appellant, that they are the bulk purchaser of

h

the appellant's products,‘ that discount higher than what is
being offered to other dealers has been given to M/s. Landle.
Reliance has also been placed upon some of the terms of the ' '

agréement between the two to show that it was almost compulsion‘ g

for M/s. Landle to undertake the advertisement and the control

for such advertising activity was in the hands of the
appellant. s
. q(‘

10. I propose to deal with all the above points one bY'.%'
"

¥
one. Interest.free deposit of Rs.2 crore has been explained bY"}

the appellant as a security towards any future default in payms s
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ent by the said dealer. Explaining this in their reply to show
cause notice, the appellants have stated that "as per éeneral
practice of the trade, 90 days credit is also given to M/s.
Landle. However, 1in order .o ensure to some exteﬁi that
payments are made for goods lifted on credit by M/s. Landle, an
amount of Rs.2 crores has been taken in one tiﬁe but in fact,
the goods lifted in a month on credit by M/s. Landle are more
than Rs.2 crores. Therefore, this is only a method of pre-
payment of part of thelvalue of goods lifted by them". In view
of the above un-rebutted explanation and the fact that M/s.
Landle is marketing almost 50% of the appellants' product and
the sales to him are in crores,(as explained in para C.7.,
Sales during the period 1.2.90 to 31.3.94 to M/s. Landley were
to the tune of Rs.120 crores), a pre-deposit of Rs.2 crore
can't be made the basis for establishing any 1link or nexus
between the two. Every manufacturer would safeguard his
interest in any business deals. Amount of Rs.2 crore may seem
huge when considered in absolute terms, but relative to the
N

total sales to Landley, it makes only small percentage. The
revenue has also raised another point that no such deposit was
taken from any other dealer. I accept the appellants'
explanaéion that the other dealers being small and lifting
little guntities at one time, there is no danger of the dues
becoming irrecoverable from them.

11. The dealers M/s. Landley being the bulk purchaser of
thé:appellants' goods is no reason for adding the advertisement
expenses incurred by M/s. Landley into the assgssable value.
The two have entered into an agreement based on principal to
principal basis incorporating the entire terms and conditions
therein. It is not the department's case that the two are

related to each other or the agreement between the two is not

Contd....28/
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genuine.

12. ASimilarly offering higher discount from the li:;.t Price
to M/s. Landley only reflects the normal business practice, Ag
the Landley were lifting and marketing half of the apprzll,;.nts.3
products, they were bound to be on different platform thanp the,
rest of the dealers. The question which may arises is ag to

whether the higher discount offered to Landley has any nexyg

with the advertisement done by them. From the figures of sale

given by the appellant in their qround C-7 of memo of appeal »
and reproduced by my Ld.brn'-o- :n his order, shows that dutingv"ﬂv“
the period 1.2.90 to 31.3.94, out of the total ex-depot Sales.it"
of Rs.363 crores, sales made to Landle were to the tune of
Rs.120 crores. Now if the ap_pellant would not have offered
higher discount to M/s. Landle, they would have chatrged Rs.148
crores, and the difference of 28 crores, they would have spent
from their own pocket out of the realised Rs.148 crores towardsf
advertisement expenses. In such a situation, the department’i
would not have challenged the sale price to -Larg'd.le being at 20%
discount from the list price and being equivale\nt to the price
at which the product is sold to other dealers in as much as the
department has no objection to the sale price to other dealers -

at 20% discount. The ex-factory price list also stands approvedn'v

based upon the factory gate sales to independent buyers at the:".“,

place and time of removal, which has been found to be genuine‘f‘

by the adjudicating 'authority. The same 1is not based on thei;. ;
cost data in terms of rule 6(b)(i) of the Central Excise Ruleggfg;k
1975 and as such, the advertisement expenses incurred by tht
appellant would not have formed the basis to upset the factory:
gate sale which satisfies the 1ingredients of main seCCie‘,.’;"'h"
4(1)(a), we have to keep in mind that it is not a case whet!

appellants are asking for deduction ' n}' G oge e 2 o
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expenses incurred by them from the price chafged by them for
the purpose of arriving at the assessable value. Hehfe, the
department is seeking to énhanée the approved assessable value
by demanding duty on the advertisement expenses incurred &Lhé
appellants' one of the dealers. The provisions of Rule 6(b)(i)

can be resorted to only when the assessable value cannot be

arrived at in terms of the main section 4 or the preceding,

rules of valuation Rules.
13 In the background of the above discussions, I would

like to discuss the relevant precedent decisions on the issue

involved. In the case of M/s. Havmore Ice-cream Company Vs.

Collector of Customs, Ahmedabad reported in

1996(16)RLT524(CBGAT.A), (I was one of the Members) it was laid

down that the advertisement expenses incurred by the
distributor after the purchase of the goods is not to be added
in the assessable value. In the said case also, the distributor
had kept interest free deposit of Rs.5 }akhs with the
manufacturer and the assessee was to compulsorily saﬂé»90% of
their goods to the distributor. In the said case., the two
partners of the appellant firm were the wives of the two
direcgors of the distributor company whereas there is no such
allegation in the instant case. As such, the present case

stands on a better footing.

14 In the case of Regency Ceramics Ltd. Vs. Commissioner

of Central Excise, Guntur reported in 1996(16)FLTBO6(32B), the
E\_ — - .
agreement entered into by the manufacturer and the dealer, a

condition precedent for appointment was that the local

advertisement charges are to be borne by the dealers a3 per the

guidelines of the manufacturer. Clause 9 of the agreement in

the said case of Regency Ceramics Ltd. read as under:-

"You shall arrange display of our product at various places in

Contd....30/

armemy ot




-: 30 :-
the assigned area a' vonr cost as per our 7uidelirna ard
give wide publicity/advertisement of the product in the
assigned area at vyour cost in an attractive manner. The
corporate advertisement will be carried out by the Company at

our cost"

The Tribunal held as Under:-

"From this condition it can never be held that the
sale to the dealers is not on principal to principal basis. The
agreement between the appellants and the dealers 1is op
wrinncipal ¢ principal basis. The appellants and their dealers
%? mutual interest in making sale of the products in guestion.
In the above view the above clause relating to advertisement
were in furtherance to the said discount on the part of the
appellants and their dealers and had in no way affected the
resulting nature of the transactions which 1is the sale on
principal to principal basis. Therefore the above cited
decision of the Divisional Bench of the Calcutta High Court

squarely applies to the facts of this case. In that view of the

matter the demand of duty and the imposition of penalty is not

in accordance with law. We set aside the same. The appeal is

2cenrdinaly allowed.”
In the instant case, Clause 6 of the agreement is the
one which enjoins a duty on the dealer to act for the sale

promotion of the product. Though reprceduced by

‘1Ld.Member(Technical) in his order, I would like to reproduce

the same here for better appreciation and ready reference:-

6. The second part shall worth conscientiously:
energetically and in a business like manner for the promotion,
popularisation and sale of the product of the Company and shall
nct during the subsitence of its distributorship worth directly

Contd...-31/
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or indirectly for any manufacturers of the products and
substitute products in any other part of India.
The above clause- cannot be construed as cash flow to
the appellant in the shape:of advertisement expenses incurred

by them. As observed by the Hon'ble High Court of. Calcutta in

the case of Union of India Vs. Mahindra and Mahindra Ltd.

p—

1989(43)ELT éll(Cal)( the manufacturers and its distributor had
a mdéggz—interest in maximising the sales of the product the
advertisement is in the nature of furtherance of the.intetest
of both the manufacturer and the dealer and such a provision in
the agreement cannot effect the nature of the sales on
principal to principal basis.

15. To the same effect is the decision of the Hon'ble

Supreme Court in the case of Philips India Ltd. Vs. Collector

been observed in para 5 of the said judgement that the
advertisement which the dealer was required to make at its own
cost benefitted in equal degree the appellant and the dealer
and that for this reason the cost of such advertisement was
borne half and half by the appellant and the dealer and making
deduction out of the trade discount on this account was.
thereéore uncalled for. 1In the 'instant case, though the
advertisement expenses incurred by the dealer have not been
shared by the appellants, but the appellant has, on its own
incurred expenses towards adveretisement of its product. As
sﬁch, the ratio of the said decision applies and the
advertisement expenses of the dealer .cannot be made liable to
duty.

16. Reference is also made to the decisions in the case of

!

e L,
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M/a. Raymond Woolen Mills Vs. C.C.E.Pune 1997(20)RLT 251(Sn)

and Delstar Private Ltd. Vs. Collector of Central Excise, Pune

reported in 1997(?0)RLT 374(CEGAT S.B.) which are alao to the

effect that advertisement cost of the dealer cannot bhe added to

the assessable value. Thése is. !o idea in lenghtening the

e et
referring to the facts of the each case. SuppoSe[is to say that

judgement by reproducing the relevant b4paragraphs or  hy
5
it is settled law that advertisement dlone by dealer is for the
benefit of both and cannot be taXed by adding to the assessable
value especially when the factory gate sale price is available
and has been applied in respect of other dealers. The
appellant, during the course of their submissions had submitted
and in my views, rightly so that the basis fcr arriving at t.e
assessable value in the ..siant case is factory gate sale to

which the department has sought to add{he entire advertisement

expenses incurred , by their dealer Landle. The Advocate's
P\ ol How Kiages
contention is thatjfor assessing the value for the purpose of

duty been the price charged from Landle, calculating backwards
after alloQing the admissible deductions under the law, tﬁe
assessable value woula have been less than the ex-factory
assessable value at which they have paid duty. The above
calc;lations are not befere us bué if the appellants'
contention is true, then they are the loosers by paying duty at
higher assessable value on their clearances. The department
cannot picK up the ex-factory price and add to it the

advertisement expenses of the dealer and demand duty.

In view of my foregoing discussions I hold that the
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advertisement expenses incurred by the dealer cannot be rT“K( \(X~ 3'
subjected to duty by adding the same in the assessable value of \)\ .
the product and accordingly set aside the part of fhe impugned &y
order confirming demand of duty of Rs.7,05,95,368.00. . i
17. As regards the confirmation of demand of duty of Rs.

f §8u8. 500
5ﬂ—l-"dhmfhe interest on deposit made by M/s. Landle, Ld. brother

Shri P.C.Jain, in his order, has held the same to be legal by

relying upon the Apex Court judgement in the case of Metalbox. - v

’Eﬁe cratio of the said judgement can be applied to the facts of

the instant case only when it is shown and proved that there is

nexus between the sale price and the advance given by the

dealer. If the prices have been depressed because of the

advance free interest, then certainly the same is an additional ) F
congidigéion fglowing back to the manufacturer being towards

the price of the sold goods. Reference in this connection is ;

made to the Tribunal's decisions reported in 1996(15)RLT 697(A)

in the case of Tfiveny Engineering Works Ltd. Vs. Commissione
_______’—-————‘—A—————-——————'_’——'_' ——

{Ea

of Central Excise, Allahabad and in the case of M/s. MIL ol

Controls Ltd. Vs. Commissioner of Central Excise, Cochin -
- I

reported in 1997(19)RLT 681 (CEGAT-SZB). Now the two factors

required to be looked into in the instant case are (a) as to
whéther the ratio laid down by the Hon'ble Supreme Court in the
Metal Box case is applicable to the facts of the case under
consideration and (ii) whether the deposit of Rs.2 crores ﬁy .
Landle free of interest has influenced the sale price to the
said dealer

Taking the first issue firss, i+ iz sesen vhat In the

case of Metal Box., the facts were slightly different. The i
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facts, as detailed jn the Tribunal's order 11995(6)RE.
?

)

527{CEGAT-A)| are that M/s. Metal nRox were suppling they
. t.

product metal containers to different cosmetie manufactureé
. g

including M/s. ponds (I) Ltd. and the price declared was op th:-f.

basis of contract/purchase orders of the buyers. The Price

declared and claimed for approval in respect of each buyerp i.e

cosmetic manufacturer was after claiming certain deductio,,
YA
A > . . . -

from the doods selling price. Disparity between the

Prices
adopted for M/s. Ponds (1) Ltd. and other cosmetic&

manufacturer/buyers were noted by the deartment and o’n

2

investigations conducted, it was found that prices werg

:

Suppressed for the said buyer as high interest free deposita"\;
have been made by #/s. Ponds iIndia Lt4. to be used by M/s.-;,,
Metal Box for specific purpose of covering raw and ancillar'y .

material and keep them in stock sufficient to meet minimum 3 op
1
i
4 months requirements of the buyers namely M/s. Ponds India’-

Ltd.. It was in these circumstances that it was observed by thg'_f

A Y
Tribunal and confirmed by the Supreme Court that price chahged

~

by the appellant from Ponds (I) Ltd. could nét be said to bej.'

o
.o

¥,
norma.é)/ price of containers on account of extraneous reasons. -

The facts are different in the instant case. The price claimedy -

and at which duty has been paid by the appellants in respect pf;'j,,

sales made to M/s. Landley is not contract based price. It 18*'
not that M/s. Landle and the appellant had entéred into a'
contract prior to the ménufacture of the goods for the purpoSéi"’
of manufacture of tailor made goods as per thé requirement O;f_\;."r‘.

. it

specification of M/s. Landle and for the purpose of ptoductiolf‘:

of those goods, advance has been given to /3. Kitply f°‘:f .
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utilization towards the cost of raw material or other ancillary
material. Thfac is no purchase order by M/s. Landle on the
appellant. Neither 1is the\price charged by appellant from M/s.
Landle has been made the gasislfor assessment. Had the price
chahged from Landle after the discounts given by the appellant
been claimed by them as assessable value, there was occassion

for the department to look into the aspect of depression of
price. It is not to be forgotton that duty has been paid on the
value assessed under the main clause of section 4(l)(a) as
normal factory gate price and the goods have been transferred
to Depots by adopting the same assessable value. From the
depots, the goods have been sold to various dealers including
M/s. Landle by offering various discounts. The varying quantum
of discounts to different dealers from the depots does not, in
my views, lend any support to the department's stand that the
prices chahged from Landley are depressed as higher discounts
have been given. The assessable value at which duty has been

paid has not been arrived at by the appellants after claiming

deduction of higher discount given to La}dley. The same
assessable vaiue at the factory gate has been accepteéd by the
department in respect of other dealers. As such, whether the
goodé are subsequently sold to various dealers by higher
discounts or by lower discounts cannot be made the basis for
Ee-determining the assessable value. The effect of demanding
duty on the interest .on the advance deposit is re-opening and
re-determination of the otherwise approved assessable value in
so far as one dealer is concerned. This is the basic difference
between the Metal Box case and ‘the instant case. Whereas
different prices charged from different buyers was the basis

for arriving at the factory gate in Metal Box case (as the

price list was filed in part II), the same is not the situation

here.

et e

ol
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Wext, . 1L is to be seen as to whether this deposit of
Rs.2 crores has, in any way'inf}genced the salé price to M/S 
Landley or tﬁe same is to be considered as slcurity deposijt
towards any future default of payment by the |dealer, who jg
lifting sufficient quantities of plywood from ‘the appellantg:
depots. This question, in fact, is not impoqtant, the duty
having been paid at the assessable value as_Ceétainable at the
factory gate and found to be genuine by the adjudicating
authority. Nevertheless, on going through 4thé terms of the
agreement, I find that the amount of Rs.2 crore was in the
nature of security to the agreement, clause 13 of the agreement
(reproduced at page 13 of the order of Member(T)) clearly
stipulates that the second part will continue to keep permanent
deposit of Rs.2 crores with the first part as a security to the
agreement for the due performance of the' terms of this
agreement and - the said security will be withlthe first part as
security and for the period this agreement remain valid. The
appellants 1in their teply to the show cause notice had
submitted that as per the general practiqg oF the trade, 90
days credit is also being given by them M/s Lanﬁle and one time
depogit of Rs.2 crores has been tsken only to ensure payment of
goods lifted by Landle. Ehey bave 3leo asselrted .that- qooé;

s A welle ros LA AN

@Aftedlfy Landle. They have also asserted that' goods lifted in
a month on credit by M/s. Landley is more than'Rs.2 crore. This
‘submission of the appellants has not been jrebutted by the
department. The higher discount to Landle only reflects the
normal practice of offering more discount to the bulk puyer of
the goods, a practice taken note and aoproveé by the Supreme
Court in the case of Metal Box.

The demand of duty of Rs....z;i::.;.f;

this ground is not legally sustainable.

}&,u’

oy}
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s
18. I would like to express my opinion here about the(t\ ﬂ;

appellants' agreement dealt in para 3.5 of the order proposed
by my Ld.brother. I agree with his views which are based upon

Metal Box decision that M/s. Landle being bulk purchaser of

goods fpbm a separate class of buyers. And being a bulk
burchaser, the appellant is entitled to charge a lower -
price from him by offering higher discount but such a price
must be' free from any additional consideration flowing back to
the appellant or benefitting him in the shape of adv. expenses
or interest charges. These benefits, if at all arising, would
be added to the assessable value, only when assessabiz value 1is
being arrived at by taking the sale price to Landle as the
starting point. The same cannot be added directly to the ex-
'facto;y price and duty demanded thereon. The appellants had
submitted several bills before the adjudicating authority, as
mentioned on page 31 of the order, to show that after allowing
admissible deductions from the depot price, the assessable
value work out to more or less the same pr{ce as ex-factory
sales price. There is no comment of the Collector ort this
submission of the appellants. Either the ex-factoty‘price has
to be adopted for sales to depots or the sale price from depots
to tﬁe dealer has to be picked up and worked backwards‘;rrive
at the assessable value after allowing the admissible
deduction. Expenses incurred on advertisement and interest on
advances cannot be straight away added to the admitted ex-
factory price in respect of one dealer. I find sufficient force
in the arguments of the Ld.Adv for the appellant made in this
respect. 4

19. As regards the demand of duty of R5.52,96,580/-
confirmed on the ground of misdeclaration in the quality of the
goods cleared as ‘x' grade from the factory and sold as good

quality grade from seven sale depots. I fully agree with the

v
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views expressed by Ld.Member(Technical). Accordingly, duty of
Rs3.58,96,580/- is conficrmed against the appellant{
20. As regards the limitation the appe%lants have
gubmitted that the earlier show cause not.<res dtlu.lo.ns and

9.4.89 issued to the appellants [when it was known as M/g,

Sudharshan Plywood Industries Ltd. and Art Plywoob Industrieg.

r+a.  aa the same were merged and named as Kitply Industrieg

Ltd. effective from Sth April 1989} on the similar

allegations were quashed by the Hon'ble High Colrt of Assan
by their order dt.16.2.1995. The appellants have contended

\
that the impugned show cause notice dt.28.2.95 isjsued for the

period Feb-1390 to

June-1994 is

hopelessly barred

by

limitation in as much as the extended period of flive years is

not available to the
all the facts to the

show cause notices

issued by the department.

department in view of the knowledge of
department as reflected in the earlier

The appellants

in their memo of appeal has listed the similarities in the

!

. : I,
earlier metices and in the present notice as under:-

karlier show cause notices

e

I
Present show cause notice

ON UNDERVALUATION

The noticee company made a taken

ex-factory  salc  on  fictitious

assessable value.

Noticees sold ‘only 2.5% at ex-
factory and the remaining through

depots.

Noticees charged and realised extra
amounts over and above the declared
ex-factory price for sale at the

Depots.

The noticees created 4 small
percentage of sale at factory

amde at very low price.

The noticees sold arour!xd 10%
ex-factory and 90% (]Vhrough

depots.

: f
Noticees sold the goods ex-

depots at very high pr;iccs as

compared to ex-factory. "

g il
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' ' “The company declared the valuc less The purported factory gate

than the cost. sale value is less than the cost.

~ -

ON ALLEGATHON OF SUBSTITUTION

\ -
Noticees had removed prime quality Kitply prime quality |
Kitply marine grade under under the misclassified as Kitply-X (Il i
garb  of marine  plywood by grade).
: ]
deliberate misclassification.
, . Noticees removed Kitply marine The noticees removed Kitply 'l
grade in the guisc of defective prime quality in the guisc of
marine grade. Kitply-X (11 grade). i _
[ :

While quashing the said show cause notices, on a
petition by the appellants the High Court of Assam held, vide

their order dt.15.2.1995, as under:- !
“Accordingly I hold as follows —

(i)  Once the price list is approved and it is- subjected to i
adjudication by a judicial authority, the same cannot be '
revised and / or modified without following the due process of
lenw. In issuing the show cause notice in the instant case, the i

- due process of law was not followed by the authority. ;

(i) I[norder to entitle the Department 1o issue show cause notice in ;
the absence of anv amendment in law, the department can issue
notice only when it finds that the person concerned is guilty of s
suppression  of n?a@/ facts ‘or misstatement  or
misrepresentation.

(i) IWhen the factory gate sale is admitted, the Department is duty .
bownd to assess the tax on the basis of the factory gate sale as /
provided under Section 4(1)(a) of the Act.” 5

Challanging the present proceedings as time bar,
the appellant has drawn attention to their ground No.I.4,

which is as under:-

I
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4 0 [{ // - GhcsLaand en Uns accouat s also hable to be set aside on the question of
Y/
\ / time bar. A similar allegation was made in the carlier proceedings but wig, |
’ !
4{}) reference to the Kitply Marine grade and defective marine grade. The present !

allegation is with rclerence to the Kitply x in the place of defective marinc grade.

But for the description of the enods. the allegation remains one and the same,

When all the facts arc available with the Deyptiznt and the further fuci that the

sales are made [rom the depots at a higher pricc and having come to the

conclusion that the sale price ex-depot is not relevant, in as much as the cx-factory

i P e o P

price is genuine and acceplable, there being no suppression of any material facts,

the impugned proceedings arc -liable to be hit by time-bar. Even though the

question  of limitation  was specilically raised by the appclants, the

Commissioner has not given any findings on this aspect. Since the question of

Limitation has beeri specifically raised and the Commissioner has no rebuttal, it is
to be construed as a clear adimission/ aceeptance of the knowledge of the facts and
the application of limitation. In view of the silence itself on the point of limitation i

raised by the appeliants,  the impugned order is liable to be set aside and the

demand also set asid- on time bar.

é
/ i
. j»
e
&,
rol
«} :
i edge of  m,
artment was in knowle Bat
It was argued that the dep d ‘;
i i s an i
the fact that sales was made at higher price from the depot ‘

c.

i 1 14 that
show cause notices were issued on that basis. Having he

i i n that
ex-depot price being genuine, the duty is to be paid o

i art of '
basis, thqée cannot be said to be any supression on the p .

1 1 - 3 s !
h + T y H b of case
the appel‘a( L. he on'ble Supfelle Court 1n a number
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has interpreted the proviso to section 1l1-A of the Central

Excise Act, 1944 and has held that bonafié@vor intention to
evade duty is the main éfiferié for invoking the larger period
of limitation. From the éomparison of the allegations made in
the impugned show cause notices which were the subject matter of
litigation before the Assam High Court I find that the
gllegations are more or less similar in n&ture. The fictitious
character of the excisable value was doubted by the department
in both the proceedings and it was alleged in the earlier show
cause notice that a token ex-factory sale has been made by the
appellants to establish their normal ex-factory price in terms
of provision of section 4. The allegation of <charging or
realising extra amounts over and above the declared ex-factory
price for sale on the depots was also alleged in the earlier
show cause notices. The earlier show cause notices were quashed
by the Hon'ble High Court by observing that when there was a
factory gate sale price as provided under section 4(1)(a) of the
Act, the department was duty bound to assess the tax on the
basis of the same. Based upon the above judgem;nt of the Hon'ble
High Court of Assam if the appellant has been cleargdj their
goods on payment of duty on the assessable value under section
4(1)(a) of the Act, it cannot be said that there was any mala-
fide intention on the part of the appellants to evade payment of
duty. i also find that though this point of limitatian was
argued by the appellants before the Collector, the same has not
been dealt with by the adjudicating authority. However, taking
note of the fact that the similar show cause notices making
similar allegations having been earlier issued to the.appellants

and having been guashed by the Guwahati High Court, it cannot be

LN

said that the department was /hsc- not(_any knowledge of the

practice of sale adopted by the appellants. Accordingly I hold




233

A0

- place of defective marine grade. I find that allegationg aa‘,‘.
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that the extended period of limitation was not available tg th.’-"d-

department in respect of the first two allegations of'
advertisements expenses and entries on deposits. .
21. However, I observe that the benefit of limitationy_

woulé not bhe available to rthe appellants in respent of the
r( B

allegations made with reference to substitutionL‘Kitply (X) i

regards substitution and clearances of prime quality goods "it‘taf-»
the defective goods were there 1in the earlier show Caua‘;’ )
notices, the said allegations cannot oe made the basis dEerriré;_‘-_,
the department from similar allegations made in future, if th.’
appellants continue with their clandestine practices. Such a':n;:‘
allegation is based upon the factual poéitions and it could noi%'

o

be argued by the appellants that the fact of substitution wa;'i
known to the department.
o

22. Accordingly I hold that the plea of limitatio"nj
,_}4,_,"_&[,(:. Pxe ,

would not be available to the déoprement in respect of "the !
v !
demand of Rs.58,96,580/- contfirmed on the greund of mis-

declaration quality of the goods cleared from their factory. Y

.

23. As regards the penalty I find that penalty of-

Rs.lcrore has been imposed on M/s. Kitply and Rs.l lakh has been

imposed on Shri P.K.Goanka, Managing Director of M/s. K§_§Pl

under rule 209 A of the said rules. As the demand of duty of

AR}

Rs.7,05,95,368/- and of Rs.48,48,500/- has been set aside by ;ljlj

3
on merits as well as of limitation, I do not find any..
justification for imposing a heavy penalty of Rs.1 crore updd

M/s. Kitply. However, sgme penalty is warranted in viev ft
confirmation of demand of Rs.58,96,580/-. Accordingly I fedf”,

from Rs.)l crore tO Rs How
LA g

the penalty amount on M/s. Kitoly

Che e m e

lakhs. In view of my foregoing su-bmzi»s&io_ns“l also set asideg

penalty on the Managing Director imposed under rule 209-A 3
evidence of his active involvement has been brought on fec°"’«
e .
"\_l; Contd ..... ;
X ‘\?2"
N &



- the department. The appeal is disposed of in above terms.
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e

(ARCAANA WADHWA)
MEMBER(JUDICIAL)
DATED:
S.M./

POINTS OP DIPFERENCE

In view of the separate orders recorded by
Member(Technical) and Member(Judicial) the following points
of difference emerges for reference to the Third Member.

(1) Whether the éemand of Rs.7,05,95,368/-
confirmed by including in assessable value the
advertisement expenses incurred by M/s. Landle and Company
is required to be sustained or not.

(2) Whether the demand of duty of
Rs.48,48,500/- confirmed by including the interest on b !
deposits made by M/s. Landle and Company in the assessablei
value of the goods is to be set aside in toto, as held by!
Member(Judicial) or the same is required to be lowered to; \
Rs.43,43,500/- as held by Member(Technical). ! i

(3) Whether the penalty of Rs.l crore imposed;
on M/s. Kitply and penalt} of Rs.l lakhs imposed on Shr%
P.K.Goanka is liable to be confirmed as held byg
Member(Technical), or the same is required to be reduced rné -

1
Rs.10 1lakhs and set aside respectively as held b4

Member(Judicial).

|
|

=~ e / -
Y G\l -‘/
MRS .
= a\ W Al
(ARCHAN WADHWA) (P.C.JAIN)
MEMBER (JUDICIAL) MEMBER(TECHNICAL)

dated: g1L juyv\q'iﬁ
S.M./




. Appeal No.E/V-137/97
&

Appeal No.E/V-138/97

DIFFERENCE OF OPINION

PER LAJJA RAM:

24. The Difference of Opinion referred to me in

these two appeals filed by (1) M/s. Kitply Industries

Ltd. (hereinafter referred to as the 'assessee', the

‘appellants' or ‘M/s. Kitply'), and (2) Shri P.K.

Goenka, is as under:-

(1) Whether the demand of Rs.7,05,95,368.00
confirmed by including in the assessable value,
the advertisement expenses incurred by M/S.
Landle & Company is required to be sustained or
not.

(2) wWhether the demand of duty of Rs.48,48,500.00
confirmed by including the interest on deposits
made by M/S. Landle & Company in the assessable
value of the goods is to be set aside in toto as
held by Member (J) or the same is required to be
lowered to Rs.43,43,500.00 as held by Member
(T).

(3) Whether the penalty of Rs.One Crore imposed on
M/s. Kitply, and penalty of Rs.One lakh imposed
on Shri P.K. Goenka is liable to be confirmed as
held by Member (T), or the same is required to be

/
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reduced to Rs.10 lakhs and set aside respectively, as
held by Momber (J).
25. The assessee having three manufacturing units
in the Jjurisdiction of Commissioner of Céntral
Excise, Shillong was engaged in the manufacture of
different varieties of Plywosod. As a result of
various searches and seizures and consequent
investigatiodns, it was revealed that a duty evasion
of Rs.35,79,07,804.00 had been effected by the
assessee during the period from Feb., 1990 to June,
1994 by (1) wunder wvaluation (2) substitution of
grades (3) non-inclusion of advertisement expenses in
the assessable wvalue -- central excise duty
calculated at Rs.7,05,95,368.00, and (4) non-
inclusion of interest from deoposits, in the
assessable value -- central excise duty calculated at
Rs.43,43,500.00. About 90% of the sales were effected
by the assessee through their dépots/branches at
comparatively much higher oprices apd about 10% of the
sales were effected at the factory gate' at
comparatively lower prices. The salgs at the factory
gate were found to be arranged ones and not in the

ordinary course of wholesale trade. 1t was found that

i
R
/4<E;,/////

/




expenses towards advertisments of the products of the
assessee were incurred by M/s. Landle Agency (India)
L£d. (hereinafter referred to as ‘M/s. Landlé‘)
under an agreement. The planning and monitoring of
such advertisements was however, done by the
assessee. Advertisements were made as per
instructions of the assessee, but as directed by them
the bills were raised on M/s. Landle. Except making
payments, M/s. Landle had no role in advertising the
products of the assessee. A relatively higher
discount Qas given to M/s. Landle. N/s. Landle had
also made an interest free deposit of Rs.2 crores to
the assessee. The depressed sale value was fixed for
sale to M/s. Landle as compared to the sale price'to
others from the assessee's depots/branches.

It was alleged in the show cause notice
dated 28.02.95 that notional interest on such
interest free deposits of Rs.2 crores was liable to
form part of the assessable value of the plywood
manufactured and sold by the assessee. G&Sxtended
period of limitation was invoked. The role of Shri
P.K. Goenka, Managing Director in the evasion of
central excise duty was discus;ed in para-10.2 of the
show cause notice. Penal provisions were invoked with

regard to both the assessee and Shri P.K. Goenka.
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There were a number of otnic?” #11e~-' ions also in the
show cause notice.

26. The matter wWas adjudicated by the

Commissioner of Central Excise, Shillong, who under
Order-in-Original dated §.12.96 observed with regard
to the charge of under-valuation that the stand of the
Department for vraising a differential amount of
Rs.18,47,91,347.00 was un-sustainable. The 13.
Commissioner of Central Excise noted that since the
Department had not been able to prove with documentry
evidence that the ex-factory price declared was
artificially low, the claim of the assessee for
applying the ratio of the decision in the case of.
Indian Oxygen Vs. CCE - 1988 (36) ELT 723 (SC) was
acceptable. Wich regard to advert isement expenses, it
was held that they were to form part of the assessable
value and that un-due benefits had been shown to il/s.
.Landle to enable them to bear advertisement expen3os.
The demand of Rs.j,u3,95,305 on account of non-
inclusion of advertisement coOSts incurred by ii/s.
Landle in the assessable value was confirmed.

The argument that the deposit of Rs.2 crores
had been taken for credit facilities was also not
found acceptable and the demand of Rs.48,48,500.00 on

this account was confirmed.




Further, at_demand' of Rs.58,96,580 was
confirmed on account ‘of substitution of grade in
different depots.

A penalty of Rs.l crores was imposed on M/s.
Kitply and Rs.10 lakhs on Shri P.K. Goenka, Managing
Director of the assessee's company.

27. On appeal filed by M/s. Kitply and Shri P.&.

Goenka, the Member (T) now Vice President observld

that the price of the goods for supply to M/s. Landle

was vitiated ab initio at factory gate by virtue £
the terms of the subsisting aéreement between thle
appellant and M/s. Landle. The said agreement
provided for supply of a given minimum quantity of the
goods per month at a fixed discount which was
admittedly higher than the discount given to other
dealers in consideration of the advertisements and
interest free deposit of Rs.2 crores. The sale price
at the factory gate had not been taken into account.,
‘the additional consideracion flowing back to the
appellants/ménufacturer. After referring to the
Supreme Court's decision in the case of M/s. Metal Box
India Ltd. Vs. Collector of Central Excise - i995 (75)
ELT 449 (SC), the Member (T) as he then was, held that
the additional consideration in respect of the sales

to M/s. Landle was established and conseguently the

o>
—

<P @



real price for sale of goods to M/s. Landle was to be
the price at which ducy was originally paid pius the
additional consideration flowing to the appellants
from M/s. Landle. It was observed that although M/s.
Landle formed a separate class of buyer but the pri- -
was not a genuine price and had been depressed due to
other condi;ions.-The demand of duty confirmed on
account of notional interest was however, reduced
from Rs.48,48,500 to Rs.43,43,500 the amount shown in
the show cause notice. The demand of Rs.58,96,580 on
account of selling 'x'-grade plywood on the price of
the prime normal quality was also confirmed. The plea
of time bar was rejected. The order with regard to the
penalties was also confirmed.

In a separate order recorded, the Member {.J)
observed that having accepted the genuineness of the
ex-factory price declared and approved by the
appellants, the adjudicating authority was not
justified in going one step further and increase the
assessable value in respect of the sales made to M/s.
Landle by including therein the advertisement
expenses inéurred by M/s. Landle. The genuiness of
the factory gate sales had not been doubted. These

factory gate sales amounting tc about 103 of the total

o




sales had been made the bas&g for the assessable value
in respect of about 40%‘sal;s made to other dealers
(other than M/s. Landle) from the depots/branches,
which were in addition to the 50% sales made to M/s.
Landle which were the subject matter of the present
appeals. Relying upon the Supreme Court's decision in
the case of Indian Oxygen Ltd. - 1988 (36) ELT 723
(sC), the Member (J) observed that if the assessable
value in respect of the sales to the extent of 50%
(10% factory gate sales and 40% ssles made to other
dealers (other than M/s Landle) from the
depots/branches) was available at the factory gate
then there was no reason whjrb the same value should
not be made the basis for charging duty in'respec: of
the other sales to the extent of 50% made from the
depots/branches to M/s. Landle. She also agreed with
the argument of the appellents that interest free

deposit of Rs.2 crores was a method of pre-payment of

part of the value of goods lifted by M/s. Landle. With

regard to the advertisement cost, she observed that
it, apart from .promoting the product of the
manufacturers, also enhanced the dealers' goodwill
and in turn the bussiness of the dealer also went-up.
Reference among other decisions had been made to

Supreme Court's decision in the case of Philips India

x/
e




Ltd. Vs. CCE, Pune - 1997 (19) RLT 471 (SC). It was
concluded that the advertisement by M/s. Landle was
for the benefit of both M/s. Kitply and M/s. Landle
and could not be tasxed by adding the same tio the
assessable value especially when the “factory| gate
sale price was available and had been applied in
respect of other dealers. It was held that the

advertisement expenses incurred by M/s. Landle could

not be subjected to central excise duty by addiqg the

Same in the assessable value of the plywoodf The

' demand of Rs.7,05,95,368.00 on this account wa§ set

aside.

As regards the interest. frec Jepositls ¢
Rs.2 crores by M/s. Landle, it was held that it did
not influence the sale price to i/s. Landle and|that
the Suprme Court decision in the case of HetaL Box
India Ltd vs. ccg - 1995 (75) ELT 949 {SC) did not
apply to the facts of the case under consideration.
Tﬁe demand of Rs.48,48,500 on account of interest
free deposit was found o be un-sustainable.

With regard to the demand of dutyl of

Rs.58,96,580 confirmed on the ground of pis-
declaration with regard to the gquality of plyyood
cleared as 'X'~-grade from the factory and sold as Eood

quality grade from some of the sales depots of| the




assessee's company, she agreed "with the views
expressed by the 1d. Member (T) as he then was.

With regard to limitation, the 1d. Member
(J) had held that the extended period of limitation
was not available to the Deptt. in respect of the
allegations of advertisement expenses and interest on
deposits. It was however held that the benefit of
limitatioq would not be available to the appellants
in respect of the allegations made with reference to
substitution of kitply 'X' in place of defective
marine grade. The plea of limitation was held to be
not available to the appellants in respect of the
demand of Rs.58,96,580 confirmed on the ground of
mis-declaration of the quality of the plywood cleared
from the factory of the appellants.

The amount of penalty imposed on M/s. Kitply
was reduced from Rs.One crore to Rs.l0 lakhs. The
penalty of Rs.One lakh imposed on Shri P.K. Goenka,
Managing Director was set aside.

28. The matter was heard on 12.05.99 when Shri V.
Lakshmikumaran, Advocate submitted that about 10% of
.the sales of the appellants were at the factory gate
and the rést of their 90% sales were through their
depots, out of which about 50% of the sales were to

M/s. Landle and the rest were to other independent
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dealers. M/s. Landlc was their bulk buyer and under an

. A

agreement was entitled .- higher discount. They

were also under obligation to incur expenditure on

advertisement and also to make a deporit of Rs.2 crore
with the appellants. There was no allegation that the
factory gate price.waé not genuine. He submitted that

the factory gate price was required to be adopted for

all their sales. He relied-upon the Tribunal's

decision in ﬁhe case of Collector of Central Excise
Vs. Indian Oxygen Ltd. - 1989 (41) ELT 610 (Tribunal),
wherein the Tribunal had held that when the-price ex-
factory was ascertainable, the assessments should be
in terms of that price. He argued that if the cost of
advertisment and notional interes{ was to be taken
into account then the price will go beyond the price
referred tb the

charged from the dealers. He

Pfribunal's decision in the case of Racold Appliances

Vs. CCE, Pune — 1994 (69) ELT 312 (Tribunal) wherein

the Tribunal had held that the advertisement chargesmi

were not includible in the assessable value and that

when the goods were sold both at the factory

also through depots., the ex-factory wholesale pricéi

was to be the assessable value,

price was not relevant when depot sales were not being ‘i

treatable as a separate class of

gate and
and that the depot

buyers. There was no’
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'féharged from M/s. Landié}kpnjdimitation,”ﬁe argued -

that certain investigations had been undertaken
earlier and the assessee could not. be charged with
suppression. He referred to the amendements made in
Section 4 by Section 74 of the Finance (No.2) Act 1996
(33 of 1996) and submitted that the proceedings in the
present case related to ;he period prior to thege
amendments. He pleaded that the order prnposed. by

Member (J) be up-held.

29. In reply, Shri N.C. Roychowdhary, Sr. Advocate

submitted that the advertisements enhanced the value
of the goods and the advértisement incurred by M/s.
Landle enchanded the value of the goods supplied by
M/s. Kitply. The cost of such advertisement incurred
on account of the assessee was includible in the
assessable value of the plywood. He referred to the
following decisions:-
(l) Union of India Vs. Bombay Tyre Internatinal Ltd.
- 1983 (14) ELT 1896 (SC). ’
(2) Metal Box India Ltd. Vs. Collector of Central
Excise, Madras - 1995 (75) BLT 449 (SC).
(3) Govt. of India Vs. Madras Rubber Factory Ltd. -
1995 (77) ELT 433 (sC).
He mentioned that against the impugned

order-in-original, the Department had also filed an

C

nexus between the interest free deposit and.the price &
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appeal which had been listed as appeal No.165-166/98.
The appeal was filed in Feb., 1998 after the referring
Bench had heard the matter. The appellants had not
disclosed the facts to the Department as referred to
in para 51 .of the show cause notice. The copy of the
agreement was recovered as a result of search and had
not been known to the Department earlier. He
submitted that the decisions relied upon by the
Member (J) did not take 1into account the Supreme
Court's decision in the case of Union of India Vs.
Bombay TYre International Ltd. - 1983 (14) ELT 1896
(sc). He submitted that the issue in the case of
Philips India Ltd. Vs. CCE, Pune - 1997 (19) RLT 471
(sC) was different. He pleaded for the acceptance of
the orlcr progosed by the Member (T) as he then was.
30. I have carefully considered the matter. In
this difference of opinion matter, I am mainly
concerned with the allegations relating to the
additions in the assessable value of the plywood
manufactured by M/s. Kitply, on account of the
advertisement expenses jncﬁrred by M/s. Landle for
advertising the plywood manufactured by M/s. Kitply.
and the interest free deposits given by M/s. Landle to
M/s. Kitply. The Commis§ioner of Central Excise, who
had adjudicated the matter had held that the ex-

factory price for factory gate sales as declared by

/
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the assessee was the genuine price and was acceptable
in view of the Supreme Court's decision in the case of

Indian Oxygen Ltd. Vs. CCE - 1988 (36) BLT 723 (SC).

LYo
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The declared assessable value under Section 4 (1) (a)

of the Central Excises Act, 1944 (hereinafter

referred to as the 'Act') was found to be correct and
acceptable. The demand for differential duty -of

Rs.18,47,91,347 was found to be un-sustainable.

The' 1d. Sr. Advocate had mentioned that

against this finding of the adjudicating authority

the Revenue had come in appeal before the Tribunal.

§~ This appeal by the Revenue was not heard by the
' Tribunal alongwith the appeal by the assessee. The
appeal was said to have been filed by the Revenue in A
February, 1998 while the matter vas heard by the
referring Bench on 24.09.1997. 1, therefore, cannot ‘{
deal with this aspect of the matter.

I consider that when the adjudicating

e

authority had accepted that the declared ex-factory

price was genuine, then there had to be strong reasons
to reject the same ex-factory price for sales from the

depot. There is no allegation that M/s. Landle were

i‘ L related person of M/s. Kitply for the purposes of
e Section 4 of the Act. I also find that the higher
o .

R discount given to M/s. Landle had not been
P y)
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disturbed.

31. From the depots about 40% sales were effected
to independent dealers, dealers other than MH/s.
Landle. The central excise duty had been determined
in respect of such sales to the dealers (other than
M/s. Landle) at the ei—factory sale price and no
demand had been made with regard to such sales. For
sales to M/s. Landle while the central excise duty was
determined on the basis of the normal ex-factory
price, no claim was made by the assessee of the
differential higher discount given to M/s. Landle.
The normal lower discount was already built in the
normal ex-factory price at which central excise duty
was caléulated with regard to the sales to M/3.
Landle. No case has been made out of any additional
consideration to be loaded on the ex-factory price
and that the provisions of the central excise
(valuation) Rules 1975 had not been invoked with
regard to about 50% of the sales (10% from ex-factory
+ 40% from depot to buyers other than M/s. Landle).

3?. On the question of advertisement, it had been
noted that the appellants were also incurring
expenditure on their own account. !/s. Landle were
lifting about 50% of the total production of the

assessee and thus M/s. Landle were concerned with the
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sale of the plywood ma;ufactured by M/s. Kitply. The
1d. Member (J) had referred to the Supreme Court's
decision in the case of Philips India Ltd. Vs.
Collector of Central Excise, Pune - 1997 (19) RLT 471
(sC), wherein the Hon'ble Supreme Court had held that
the advertisement cost incurred by the dealers was
not to be added, in the assessable value as such
advertisement benefits equally the manufocturer and
the dealer (Head Note).

The 1d. #ember (T), as he then was. had
mentioned that the advertisement by the buyer was an
additional consideration which was going to influence
the price at which the gonds were sold from the
assessee's depots to M/s. Landle. As a higher
discount had been given, as a consideration of the
advertisements and interest free deposit, he held
that the price of the plywood for supply to i/s.
Landle was vitiated ab ‘initio at factory gate by
virtue of the terms of the agreement, on the ground
cha.t the sale price at the factory gaté had not taken
into account the additional considerati5n flowing
back to the appellants/manufacturer. I however, find
that the higher discount had not been considered in-
admissible. For advertisement, it has not Dbeen
established that it was not for the benefit of the

(>
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customer, M/s. Landle who wvere lifting about 50% of
the pr- :'~tion of M/3. Kitply.-

Supply of about 50% of the production to
M/s. Landle could not be considered as an additional
consideration for M/s. Kitply. A higher discount to
the customer could‘ also not be considefed as an
additional consideration to the manufacturer.
Addipional discount is at the cost of the
manufacturer. The 1d. Member (T) now Vice President
had referred to para C 7 of the appeal wherein it had
been mentioned that the appellants had given extra
benefit of about Rs.28 crores Lo M/s. Landle as
compared to other dealers and in lieu thereof had got
a benefit of about 25 crore. This benefit 1is with
regard to the advertisement cost and interest free
deposits. For advertisements, it had nét been made
out that it was exclusively for the benefit of thé
appellants. This is also on record that the
appellants were also incurring expenditure on their
advertisements.
33. As regards the inclusion of the cost towards
interest free deposits, the 1ld. lember (1) as he then
was ‘had taken it as an additional consideration
flowing to the assessee. On the other hand, the 1d.

Member (J) had observed that there was no nexus
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" petween the interestzfree,deposits and the prices

charged from M/s. Landle. The Department has not dis-
allowed the higher discount given to M/s. Landle.
Learned Member (J) had rightly distinguished the case
of M/s. Metal Box India Ltd. Vs. CCE - 1995 (75) ELT
449 (sc) stating that wﬂeteas different prices
charged from different buyers were ths basis for
arriving at the factory gate price in Metal Box case
(as the price lists were filed in part-11 of the price
lists proforma) the same is not the case here.

34. After taking into account all the relevant
the Order

facts and considerations, 1 agree with

proposed by the 1d. Member (J).

%/“
( LAJJA RAM )

MEMBER (T)
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MEMBER (JUDICI AL)

DATE :
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F 1T NAL ORDER
—_—_— Y R UER

(i) Demand of duty of Rs.7,05,95,368.00(Rupe93

‘ seven crore five lakh ninety-five thousang

three hundred sixty-eight]only is set aside:

(ii) Dpemand of duty of Rs.48,48,SOO.OO(Rupee3

forty-eight lakh forty-eight thousang five

hundred) only is set aside:

(iii) Demand of duty of Rs.58,96,580.00(Rupees
fifty-eight 1lakh ninety-six thousand five
hundred eighty) only is confirmed;

(iv) Penalty on M/s. Kitply Industries Ltd. s

reduced to Rs.l0,00,000.00(Rupees ten lakh) only;

(v) Penalty of Rs.1,00,000.00(Rupees one lakh)

only imposed on Shrj P.K.Goenka is set aside.
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AFFIDAVIT
I, Alan Rokhum Mithran, son of Shi £V + M@ R Al , aged
30 years, resident of Aizawl, Mizoram, do hereby solemnly affirm and state on

HondAioam 7

s A

v

T

| oath as under:-

E 1 () That | completed B.Com from Saint Anthony's Collegs, Shillong in 1993.

(i) That | took a diploma in ALT, Bangalore, in 1995-96 and after taking up
the diploma, | was working with M/s.Gokuldas Hinduja, Bangalore who are
] manufacturers and exporters of garments in Bangalore.

| (i)  That | came to Shittong in May, 1997 to prepare for the competitive
examinations but got interested in coal business as some of my friends

‘ were engaged in this business.

(v)  That in order to further explore the potential of the coal business and
export, | met a number of persons engaged or planning to get engaged in
this business. This brought me in contact with Mr. S.N. Jagodia of
M/s.Kitply Industries Limited whose Company was interested in export of
coal from Ghasuapara and Tura. Being convinced that | could promote
their business at Tura or Ghasuapara in the field of coal export, they

N
// engaged me temporarily for three months on trial basis vide their letter
X'“l \q,cj <L+ dated 25.07.1997 and also provided me facilities like accommodation,
7:1 N transport, electricity and phone, etc. in order to promote their business.

, (v) Théf‘,, | was living independently throughout and did not consider it
X hécéésary to inform my mother Mrs. L.R. Mithran about my v +ith Mg,
: ‘-,. Knpl): industries Limited nor she helped me in any manner whaiscever in

.'_ge',tting me this work or engagement. Conbd 2 / _
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he coal business could not take off

(viy Thatl left Tura in December 1997 as t
s. Kitply Industries

profitably and it also ended my association with M/

Limited.

(viiy Thatiam presently having my own business at Aizawi since 1998.

(viii) That | have been living independently on my own since attaining the age

asked for any help from my parents in the

of majority, and have neither
ave | considered it necessary

matter of my employment of pusiness, nor h

to keep them informed about my profession, occupation, employment or

business..

! (;U\.‘ p il
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s N
(ALAN ROKHUM MITHRAN)
DEPONENT

VERIFICATION

1, ALAN ROKHUM MITHRAN, do hereby verify that the
he best of my knowledge and belief.

contents of the

above affidavit are true to t

A —
this XS T day of Jul ! \ '2002 at

Verified on
StLLoN &,

THRAN)
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I. Lalthan Zauvi wife of Late Mr. S.T.
Sungte, oged about 58 years, resident of Shillong, Meghaloya do hereby solemnly
offirm and state on oath as under:-

Wlmdmmhroffhemﬂufdcddcdfofomudmﬂmbhmufyln
ﬂummandsfylcoflnmlMm\oﬁa\aurifcbleTmsf(forskorf‘rthmsf)in
1996 to render help to women, orphons and others.

That I was the first President of the Trust from _Oc'fobcr, 1996 to December,
1998unmm¢fmmwﬁ¢sofmrmmmwdpcﬂod.

TMffthmfnaMdamcfb.lO,@hwshudmﬁmfmour
Pemn(lafc)Mr.K‘T.Mmdéﬁnafks;m,mmmshfmmshﬁ
R.C. Agarwal. Mmrsmmedmbymmmm'mm
sald amounts were deposited in the eccount of the Trust.

That the Trust recsived a demand draft of Rs.5,00,000 from M/s.Warren Tea
Limited by post at our office - Law-u-sib, Madanriting.

That similarly in 1997, the Trust akto received a donation of Rs.1,00,000 from

anmlamsoumbyodemnddrﬂﬁwhlchwudsormmd by post at our
office.

Contd..2
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mmmm.wrmwcdxsa‘mmmfmwm

mwofmmmmmmyurmﬂngfm&bmw,

1997,pcrﬂadarsofvhichmcsunda:-

Nome of the Parent’s Nome
Parson birth  — ———

moster Laithiowsg, L. Rosien, 20407705, IV, 44, HL lhizo High School
scsrer Dovid Poo,  Gouchar (1), 2004786, 1. 3 K. Mizo High School.
Moster Lalrarnawia, Latomanpuil, 81088, 1, 36, L Mzo High Schodi.

Miss Laltharpuil, R. Thaniiira, 1M,:s—x.n.umwsa.

Niss Tohbmpuli, Siakiiond, 19707788, ¥6-, 28, HL Mizo High School.

Miss Rewruati, Somvels, 06/10/89. Nursery. 27, HL Rizo High School.
Master Ngulrothum, Lainunsong, 19M0/90, Nursery, 46, HL Mizo High School.
Miss Nonzangal, Zomangs. 07/03/4, Nursery, 45, HL Mizo High School.
Miss Chinhauhn, Lolduhawma (L), GR/O7/OL, Nursery, 30, KL Mizo High School.
Aiss Lolrinpull, Loremruata, 1471852, Nursery. 27, Hi Mixo High School.
Miss Loinunhliss, Thonga Hwar, 17M7/91, Nurssry, Douglos Schoal.

4

Dote of Class Roll No. Nome of the

Contd_3




(viiD)

(ix)

=)

(xi)

(xiD)

-3-

That selection and approval of the names of these children was made by the
Committee for all the expenditure involved regarding their uniforms, books,
admission, efc.

Thcfnonmounfwasdmorhcndudbym. L.R. Mithran or any member of
her family as such functions are discharged by the Office bearers like

Secretary (Finance), Treasurer, President, etc.

That the Trust received as donation a Tata Moblle vehicle from Ms. Warren
TeaumfedcndﬂusoidvchidcmsngisnndlnthnmoftMTms‘rcnd
parked in our office in Law-u-sb, Madanriting and used for charity work.
Neither Mrs. L.R.mwwmmbcrdwfmwlffwmw
personal work. '

That during my tenure as President, the srustee, Mrs. L.R.Mithran donated her
bndanmbirvﬂhgc(mrBampcni)whkhlss-9wforfhlmm¢f
urﬂngtpafncdc-addmanur. Thccostofthelcndcsontodaywlll
fetch a sum of Rs.25,00,000 approximately.

That in accordance with the rules framed and opproved by the Committee,
peither Mrs. L.R. Mithran nor any member of her family have the Fight or the
power to draw, ufﬂlzcorlnanymmrdodwifhfhcfmdsofﬂuTm”
nomoffhcmmmhodndhdoso.

& -

Contd_4
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(i) That Mrs. L.R. Mithran is neither authorized to use any movable or immovable
property of the Zami Memorial Charitable Trust (for short ‘the Trust’) for the
uss of herself or any member of her family, nor has she ever used any of such
‘property for herself or any member of her family.

-4 -

(xiv) That no donation in cash or kind from any company, firm or ‘business

organization was received through her or due to her influence.
(xv) That neither Mrs. L.R. Mithran solicited any donations on behalf of the Trust

nor she received any such donation. Neither she was ever informed nor was the

Trust required to inform her about warious donations received by the Trust

k) ) -
dbpa)e
LALTHAN ZAUVI

DEPONENT

from time to time.

VERIFICATION

I, LALTHAN ZAUVI . do hereby verify that the

contents of the above affidavit are true to the best of my knowledge and belief.

2002 at

day of

Verified on this
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ALTHAN INGA 1L.TE: - ’
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AFFIDVAIT
1, L.Chungnungi, daughter of CAtiL il W i

aged about years, resident of Madanriting, Shillong, Meghalaya,

do hereby solemnly affirm and state on oath as under:-

(i) That 1 joined Zami Memorial Charitable Trust (for short ‘the
Trust') from its inception in 1996. 1 was holding the post of

Treasurer from 1996 till 1998. The bank account of the Trust

had been opene& by me, the Secrctary (Finance) and the

President. We jointly operated the sald account during th;:

period and tenure of my office as Treasurer. The Trustee, Mrs.

L.R. Mithran never handled any cash or the bank account of

the Trust as she was not authorized to do so. Further, Mrs.

L.R. Mithran did not draw any money from the account of the

Trust, nor she used any of the properties of the Trust in any

manner whatsoever.

x"‘ - o

=i
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(ii) That an decisions relating to the Trust are taken by the
Governing Body/Executxve Committee, and Mrs. L.R. Mithran
has no say in the matter.

(iii) That all the Properties of the ZMCT were used for chaLrit;ble

work and not for any other purpose,

(iv)] That Mrs. L.R. Mithran is neither authorized to use any
movable or immovable Property of the Zamj Memorial
Charitable Trust for the use of herself or any member of her
family, nor has she ever used any of such Property for herself
ér any member of her family. No donation in cash or kind from
any company, business house Or organization or firm was
received through her. Mrs. L.R. Mithran neither solicited any
donations on behalf of the Trust nor she received any such
donation on behalf of the Trust during the period in which I
was the Treasurer of the ZMCT. No information was given or |
required to be given to her about any donations received by
the said Trust. ;).5 /?1 /0 o

{L. Chungnungx)

DEPONENT
VERIFICATION

I, L. Chungnungi, do hereby verify that the contents of the
above affidavit are true to the best of my knowledge and belief. ;
e @
Verified on this /5
SHILLO NG,

day of M_, 2002 at
;u////)g

{L. Chungnu gl)
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AFFIBAVIT

1. Laldevmi Jdeaghterof L/ (VCNG N (L), aped

about 48 years, resident of Madenriting, Shillong - Heghalaya, de hereby solemply
affirm and state on eath as tnder-

M

v}

/

2~
2.5) / \
(vil

(=

¢ (~}’.

That | joined Izmi Memorial Charitable Trust Gor short the Trust] from Rs
incention. | was the ¥ice President from 1936 ~ 1588 and then as the Fresident of
the Trast frem 1998-2800.

That a3 20 Executive Member of the Trust, | am swars of ths fuactioning of the
Trust.

Thet the trustes, Mrs. LB, Mithran hss saver haodled cash or accounts of the
Trust.

That all decisions are laken by the Governing Bedy/Brscutive Committes of the
Trust.

That ¥rs. LR. kSthran has rot operated the bank sccounnt of the Trust, as she s
net authorized to draw monay from the bank account ef the Trast.

That Hrs. LA, Mthran Is nolther oatherized Lo wee amy movablo of bmovablo

pronerty of e Zasul Memorial Chariiabile Trast for barsell or any member of ber
fafily, vor has sha ever used sy of such property fof borself or ey member of

$23
S8 1. ¢
g -8 B8 p SR S
TRV IR
1.6'3.:‘!\\\ o] A
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(viil That no donation in cash or kind from any business organization or firm were
received through her or due to her. Ko intimation was given to her or was
required to be given to her ahout receipt of any donations by the Trust.

{viiil Thot neittier Mrs. LR. Mithran solicited any donations on behalf of the Trust nor

she recefved any such donation on its hehal.

Phozelf?™

LALDAWNI
DEPONENT
VERIFICATION
|, LALDAWNI , do hereby verify that the contents of the above

aifidavit are true to the best of my knowledge and belief.

Jw
Verifiedenthis (XS dayol_J UL Y 2002al SHILLON G

LALDAWHI

. e
At %
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AFFIDAVIT C%‘

I, talneihchawngi , daughter of Shri

Thianga, - aged about 45 years, residing at Diphy,

karbianglong, Assam, do hereby solemnly affirm and state on

oath as under:-

(1)

That I joined zami Memorial Charitable Trust (for
short ‘the zMcT’) from its inception in 1996 and I was
holding the post of Treasurer from 1998 to -2000.
puring this period, the 2zMCT’s trustee, Mrs. L.R.
Mithran had never handled cash or the bank account of

the Trust as she was not authorized to do so.

That all decisions relating to the Trust are taken by

the Governing Body/Executive Committee. Mrs.. L.R.

Mithran had no control over such decisions.

(iii)That the vehicle donated to the Trust was used for

charitable work of the Trust.
1tabie

contd..2
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(iv) That Mrs. L.R. Mithran is neither authorized to use

)

(vi)

the Trust.

any movable or immovable property of the zMcT for
herself or any member of her family, nor has she ever
used any of such property for herself or any member of

her family.

That no donation by way of any Bank draft or cheque or
in cash or_kind from any business organization or firm
was received through her or at her instance. NO
information in respect of any donation received by
ZMCT 1is given or required to be given to Mrs.L.R.

Mithran.
That neither Mrs. L.R. Mithran solicited any donations

on behalf of the Trust nor she received any .such

donation as she had no authority to do so on behalf of

LALNETHCHAWNGI
DEPONENT

contd..3

/"\ ~ ]~ fﬂz‘
At sy 05 s




T AT SO ]
RaWIOR

YV

VERIFICATION

I, Lalneihchawngi , do hereby

verify that the contents of the above affidavit are true to

the best pf my knowledge and belief.

e

ey 7 ! '
verified on this XS  day of JULY 2002
at CHiLLoNA,
S
g a s
P TR S VA
Lt ALNETHCHAWNGI
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AFFIDAVIT

1, Lalremawii , daughter of Shri HRANGUEL ! ,
aged about 48 years, resident of Madanriting, Shillong do hereby solemnly

affirm and state on oath as under:-

(i) That | joined Zami Memorial Charitable Trust (for short ‘the Trust’)
from its inception in 1996 and was holding post of the Secretary
(Properties) from 1898-2000.

(ii)  That during the above period, the trustee, Mrs. L.R. Mithran has
never handled cash or operated the bank account of the Trust as she

is not authorized.

(iii)  That the vehicle donated to the Trust is used for charitable work and
by the Trust for the work in our land at Umbir.

That all decisions of the Trust are taken by the Governing |

Body/Executive Committee of the Trust.

That Mrs. L.R. Mithran is neither authorized to use any movable or
i immovable property of the Zami Memorial Charitable Trust (for short l
* ‘the Trust') for herself or any member of her family, nor has she ever

'tlxsed any of such property for herself or any member of her family.

(vi) * That no donation in cash or kind from any business organization or
firm were received through Mrs. L.R. Mithran or due to her. No

intimation or information was given or required to be given to her
about domations yeceived by Tlhe Tyust 5 :

4 1
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(vii} That neither Mrs. L.R. Mithran:solicited any donations on behalf of
the Trust nor she received any such donation on behalf of the Trust.

Ko
LALREMAWII
DEPONENT

VERIFICATION

I, Lalremawii , do hereby verify that the contents of the above

affidavit are true to the best of my knowledge and belief.

N
Verified on this £{’ ~  day of _JULL , 2002 at
SHILLONG

QO‘/V

05 5’ RS

Lalrema

- [
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AFFIDAVIT v

I, Darthahnieng, daughter of NE! SELA tNAR . aged (5\\’\%

about 47 years, resident of Shillong, Meghalaya do hereby solemnly affirm

and state on oath as under:-

(i) That I am holding the post of Treasurer of the Zami Memorial !
Charitable Trust (ZMCT) from 2000 till date. During this period, the
Trustee, Mrs. L.R. Mithran has never handled cash or drawn any money
from the Trust's account, as she was not authorized to do so. The i
Tata Mobile vehicle donated to the Trust is used for charitable work

|
and has not ever been put to personal use by Mrs. L.R. Mithran. !

() That all decisions of the Trust are taken by the Executive Committee.
Mrs. L.R. Mithran does not have any powers to override such decisions.

She has no control over the affairs of the Trust.

(i)  That Mrs. LR. Mithran is neither authorized to use any movable or
immovable property of the ZMCT for herself or any member of her
family, nor has she ever used any of such property for herself or any

member of her family.

(iv) That no donation in cash or kind or by way of bank Draft or cheque

from any business house, establishment, Company or firm was received

. ‘\ - .
BV R TN
3/ g '\fhﬁbugh Mrs. LR. Mithran or on account of their pursuations. No
S R RRT !
= B N | s
¥+ .- information is given or required to be given to her about any donations ‘
-k . " A e /
NG .

‘1,:L’E.eéeived by the Trust. ' .

coury) - D
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(v)  That neither Mrs. LR. Mithran solicited any donations on behalf of

the Trust nor she received any such donation nor she was authorized

~

for any such purpose by the Trus'r.:

DARTHAHNIEISZ?/‘
DEPONENT

VERIFICATION

I, Darthahnieng, do hereby verify that the contents of the above

offidavit are true to the best of my knowledge and belief.

A ,
Verified on this Sk day of Jul :( , 2002 af

SHILLO HO

Mfm/
NG

DARTHAHNI




.
&

N e
L

AFFIDAVIT

I, Hlimpuii daughter of Late Mr. Lalhmangaiha,
aged about 44 years, resident of Bomfylde Road, 8hillong,

Meghalaya, do hereby solemnly affirm and state on oath as under:-

(i} That I was holding the post of the Vice President in the Zami
Memorial Charitable Trust (ZMCT) from 1998-2000 and also

the post of the President from 2000 till date.

(i That during the above period, ZMCT's trustee Mrs. L.R.
Mithran never operated the bank account of the Trust, nor had
she drawn any money from the Trust's account, as she was not

authorized to do so.

(iii) That all decisions relating to the Trust are taken by the
".”':_Gorvctning Body/Executive Committee and Mrs. L.R. Mithran

'dlfi‘n.ot have any powers to change such decisions or interfere

wlth such decisions.
SN

4
,
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(iv) That Mrs. L.R. Mithran is neither authorized to use any
mmble or immovable property of the Zami Memorial
Charitable Trust (for short ‘the ZMCT’) for herself or any
member of her family, nor has she ever used any of such

properties for herself or any member of her family.

{(v) That no donation in cash or kind of by way of draft or cheque
from any company, firra or business organization was received

through her or due to her.

(vi} That neither Mrs. L.R. Mithran solicited any donations on
behalf of the Trust nor she was authorized to receive any such
donation. All donations were received and accounted for by
the Treasurer of the ZMCT. No information about receipt of

any donsation is required to be given to her nor it is ever done.

HLIM{U%I_{?)7 e

A o
! e - DEPONENT
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VERIFICATION

1, HLIMPUII , do hereby verify that the

contents of the above affidavit are true to the best of my knowledge

and belief.
. G .
Verified on this XL T day of Ve, 2002 at
st o Nb
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AFFIDAVIT

i, Esther Lianchhawni, daughter of Late Mr.K.C. Lalzarliana, aged about

37 years, resident of Nongrim Hills, Shillong, Meghalaya, do hereby solemnly

affirm and state on oath as under:-

(1) That | have passed M.A. from N.E.H.U., Shillong, Meghalaya and | am

working at present as a Lecturer in the Union Christian College, Barapani,

Meghalaya.

(iiy  Thatl joined Zami Memorial Charitable Trust (for short 'ZMCT') in 2000

and | am the General Secretary of the ZMCT from 2000 till date.

or !
/),,L .
» - (i) That ever since | joined the Trust, the trustee, Mrs. L.R. Mithran has

drawn any money from the

i v

" never operated the Trust's pank account or

Trust account. All financial matters aré handled by our Secretary (Finance)

' ' and the Treasurer.
Contd...2
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(vijy That Mrs. LR Mithran is neither authorized to use any movable or
immovable property of the Zami Memorial Charitable Trust for herself or
any member of her family, nor has she ever used any of such properties
for herself or any member of her family. No donation by draft or cheque or
in cash or kind from any Company, firm or business organization was
received through her-or was due to her solicitation. No intimation is given

to her about receipt of any donations by the Trust.

(vii)That Mrs. L.R. Mithran did not solicit donations on behaif of the Trust nor she

received any such donation as she had not been authorized to do so by

the ZMCT.

N (viiiyThat Mrs. L.R. Mithran had no control over the affairs of the Trust.

ESTHER LIANCHHAWNI
DEPONENT

Contd....3
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ESTHER LlANC HAVVNI

VERIFICATION

, ESTHER LIANCHHAWNI, do hereby verify that the contents of the

above affidavit are true to the best of my knewledge and belief.

o,k e
Verified on this _o'J day of _._July , 2002 at
i ' /)
Shualleng. ﬂ/ -
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AFFIDAVIT -~

1, L.T. Muani , daughter of Shri V.Lalvuana, aged about

s~ years, resident of Law — u sib, Madanriting, Shillong, Meghalaya, do hereby

solemnly affirm and state on oath as under:-

@

(i)

(iii)

@)

That 1 am teaching in Mizo High School, Madanriting, Shillong after having

done B.A., B.Ed.

‘That I joined Zami Memorial Charitable Trust (for short ‘the Trust’) from its
inception in 1996 and 1 was holding the post of Sccretary (Finance) from 1996

o 1998.

That bank account for the Trust was opened by the undersigned, the

Treasurer and the President.

That the donations reccived by the Trust from various people were deposited
in the account of the Trust by the undersigned and the Treasurer. No
information was given or was required to be given to the trustee Mrs. L.R.

Mithran about receipt of any donation in cash or kind by the Trust.

That the trustee, Mrs. L.R. Mithran had never handled the bank account of

the Trust, neither she had drawn any moncy from the Trust’s nor had she

" handied the cash for the Trust, as she was not authorized to do 80.

That all purchases for the Trust and accounts of the Trust were undertaken by

me on behalf of the Trust.

Contd...2




(vii)

(viii)

(ix)

That all decisions arc taken by lhc-'Govcming Body/Exccutive Committce.
t
That the vehicle donated to the Trust is used for charitable work and by the

Trust for its own work.

That Mrs. L.R. Mithran is neither authorized to use any movable or
immovable property of the Trust for herself or any member of her family, nor
has she ever used any of such property for hersclf or any member of her

family.

That no donation in cash or kind from any Company, business organization
or firm were received through her or due to her. Mrs. L.R. Mithran did not

solicit ‘any donations on behalf of the Trust nor she received any such

donation. WDV

DEPONENT

VERIFICATION

I, L.T. MUANI, do hereby verify that the contents of the above affidavit are

true 10 the best of my knowledge and belief.

Verified on this oY) 5 dn)’ of _JULY ,2002at SHILLONM O)
Nw ws\”(

MUANI
DEPONENT

$&Q ULQ
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‘ AFFIDAVIT

I, Mrs. Vanlalruati, widow of Lt. Colonel H.S. (Retired), aged about

54 years, resident of Republic Hmar Veng, Aizawl, Mizoram, do hereby
solemnly affirm and state on oath as under :-

That I was the first General Secretary of Zami Memorial Charitable
Trust (for short ‘the Trust') from October, 1996 and left Shillong in
February, 1998 and had handed over charge. During my tenure as
General Secretary, I recorded minutes of meetings and | am aware of
the day-to-day activities of the Trust during the said period.

That the Committee decided to open a bank account in United Bank of
India , Nongthymmai but later decided on a more central and
convenient area at Viyaya Bank, Laitumukhrah. The President.
Secretary (Finance), Treasure and Assistant General Secretary were
authorized by the Committee to operate the said bank'account with

Vijaya Bank.

That neither Mrs.L.R.Mithran nor any member of her family were
authorized to operate the said bank account in any manner
whatsoever.

That Mrs.L.R.Mithran acted as a steadying force and continuing factor
of the Trust as the other office bearers have a tenure of two years and
being a chantable society, members are free to terminate their

involvement and membership at any time. Some members are also

likely to be shifted out of Shillong. Hence, Mrs.L.R.Mithran was
nominated as a trustee for life so that the Trust will continue to exist
and function even when members sign and move out of Shillong.

Contd. .2/-
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That during my tenure, all financial matters were handled by the
Secretary (Finance), Secretary, Treasurer and the President, Proper
accounts of the available in the office of the Trust.

That at no point of during this period did Mrs.L.R.Mithran or any

member of her family handle cash of the Trust or operate the account

- of the Frust.

That Mrs.L.R.Mithran is neither authorized -to use any movable or
immovable property of the Zami Memorial Charitable Trust for the
use of herself or any member of her family, nor has she ever used any
of such property for herself or any member of her family. No donation
in cash or kind from any business organization or firm were received
through her or due to her. Neither Mrs.L.R.Mithran solicited any
donations on behalf of the Trust. No information or intimation was
given or required to be given to her about receipt of any donations
whatsoever by our Trust.

PONENT
YERIFICATION

[ Mrs.Vanlalruati, do hereby verify that the contents of the above

affidavit are true to the best of my knowledge and belief.
Verified on this ¥ dayof W 2002 at_Argessd -
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AFFIDAVIT
1, Lilypuit , daugther of Mr. Lalpara Sailo, aged about 44

years, resident of Motinagar, Shillong, do hereby solemnly affirm and state on oath

as under:-

That 1 joined Zami Memorial Charitable Trust (for sltort ‘the Trust’) in 1998

and was holding the post of Assistant General Secretary from 1998 to 2000, During
' this period, the trustee Mrs. L.R.Mithran had never operated the bank account of
the Trust as she was not authorized-to do so. All decisions relating to the Trust were
taken by the Governing Body/Executive Committee and Mrs. L.R. Mithran had no
control over such decisions. Mrs. L.R. Mithran was ncither authorized to use any
movable or immovable property of the Zami Memorial Charitable Trust (for short

2

. yy
D]/ ‘the Trust’) for herself or any member of her family, nor has she ever used any of
©
2 "1 \7 /? such property for herself or any member of her family. No donation in cash or kind

"' from any business organization or firm were received through her or due to her.
o Mrs. L,R."-.Mithran did not solicit any donations on behalf of the Trust nor she
P I :
i received any such donation. No intimation or information was given or required to

be given to her about any donations received by the Trust.

A

2,0
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VERIFICATION

I, Lilypuii , do hereby verify that the contents of the above

affidavit are true to the best of my knowledge and belief.

Verified on this _ol{_"ni day °f_M_, 2002 at _ﬁH_L_L__Q“ O> |
(H > ALYPUIL
\ﬁw
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AFFIDAVIT

| W;(?f
I, Biaksangi, daughter of VANH L( RA . aged

about 47 years, resident of Madanriting, Shilling, do hereby solemnly affirm and

state on oath as under:-

(i) That I joined Zami Memorial Charitable Trust (for short ‘the Trust’) in
2000.

(ii)  That I have been the Assistant General Secretary of the Trust from 2000 till
date.

(iii)  That during this period, the trustee, Mrs. L.R. Mithran has never handled
cash or operated the bank account of the Trust as she is not authorized to do

so.
(iv)  That the vehicle donated to the Trust is used only for the work of the Trust.

N v) That all decisions of the Trust are taken by the Governing Body/Executive

Committee and Mrs. L.R. Mithran has no controlling powers.

(vi)  That Mrs. L.R. Mithran is neither authorized to use any movable or
immovable property of the Zami Memorial Charitable Trust for herself or
any member of her family, nor has she ever used any of such property for
herself or any member of her family. No donation in cash or kind from any

company, business organization or firm was received through her.

(vii) That neither Mrs. L.R. Mithran solicited any donations on behalf of the
Trust nor she received any such donation on behalf of the Trust. No

intimation is given or is required to be given to her about any d_onations
mﬂ ostoe
BIAKSANGI
DEPONENT

received by the Trust from time to time.

VERIFICATION

v 7 U\ 1 BIAKSANGI, do hereby verify that the contents of the above-affidavit are

‘/ ' et
3 { ' true ;o:t!l\p best of my knowledge and belief.

v RN f 0]

Z N S

. . . . . / ' ""

R H ‘,/\}'criﬁed on this 22 {fE day of JOL V , 2002 at Mfa -
| ‘;.._.‘I; . _)\‘\1. . ."‘_f:-/ »~
) IAKSANGI
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AFFEIDAVIT ST

I. Rosc Mary Lalhmangaihzuali, daughter of Shri Hualzika, aged
about 32 years, resident of Aizawl. Mizoram, do hereby solemnly atfirm and . ‘
statc on oath as under :-

l. That | have done 1,113, from Shillong Law College. Shillong.

2. That T was a member of Zami Mcmorial Charitable Trust ( for short
'the Trust' ) from its inception and held the Post of Assistant General
~Secretary in 1996 and 1997 and then the post of General Secretary

. from 1998 to 2000.

3. That as 1 am living in Aizawl from 2000. T was again given the charge
of the post of General Sceretary in 2000

4. That the Trust was started essentially for the uplifiment of women and
to help the poor  in general.

5. That the wrustee. Mrs. L.R. Mithran donated her land at Umbir in the
btgmning of 1997 and since then the most ambitious objective of the
Trustis to set up a tree de-addiction home for all the people of North
Fast
6. That since meeption of the Trust, the trustee Mrs. T..R Mithran haa |

ever drawn anv amount from the bank account of the Trust as she was
not authorized to do. All matters relating to expenditure are discussed
and passed by the Executive Committee.

Contd...2/-

(oot - X
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7. That the Vehicle donated to the Trust is used purely for the purposes
and work of the Trust.

8. That Mrs.L.R Mithran is neither authorized to use any movable or
immovable property of the Zami Memorial Charitable Trust for
herself or any member of her family, nor has she ever used any of
such property for herself or any member of her family.

9 That no donation in cash or kind from any company Of business
organization or firm were received through her or due to her. Neither
Mrs.L.R.Mithran solicited any donations on behalf of the Trust nor
she received any such donation. No information or intimation was
given to her about any donations received by us in the name of the

Trust.
DEPONENT.

I, Rose Mary Lalhmangaihzuali, do hereby verify that the contents of
the above affidavit are true to the best of my knowledge and belief.
Verified on this %"~ _day ofw 2002 at D2 g .

VERIFICATION

DEPONENT.

Identified by me :

(— ¥loz

Lewysra * Tma.
Nesz Blstrict Ooers,
Alsewi, Rizcres.
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AFFIDAVIT

I Shri H.5. Kumbhat s/o late S.R. Kumbhat, aged 62 years
I 1

residing at s. Senapati Road,, Guwahatg (Assam); partner H.S5.

Moy Carp Al S‘h«{)l-—q.f SIO S TN . Revims, Kecy, $Toe e, Sy Drmg s ‘4

Kumbhat & Co. Ehartered Accountants, Guwahati)go hereby state

on solemn affirmation as under

i. that H.S. Kumbhat & Co. where I am a partner have been
auditing the accounts of ZAMI  MEMORIAL CHARITABLE

TRUST, AIZWAL (Mizoram) since inception.

2. that the administration and finances of the Trust are
looked after by the office bearers 1i.e President,

General Secretary, Finance Secretary and Treasurer.

3. that the accounts are maintaned by the Finance
Secretary and Treasurer and are checked by the

President and General Secretary regularly.

B
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4. that the bank accounts are operated upon by any two of
the above office bhearers.

5. that we have not observed any malpractice, £fraud,

misappropriation or unusual expenditure or payment in

the said Trust during course of our audit.

6. that I have attended the general meetings of the Trust
occasionally and have noted that total details of . 3
accounts and transactions including inventories are
read out to the members in the meeting by the Finance

Secretary and Treasurer.

7. That I confirm that whatsoever has been stated above

to mv knowledge and belief and I sign this

3

is tru

affidavit on the reguest of the Trust, on this 19th22>3

Executant is idenffified H.S. Kumbat
by me . Executant/ szw«n—\.(‘

day of July, 2002.

2|7}
(1’2}1«)«\,[07 /

Advocate Sworn by the executant

before me
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Record of examination and cross-examination of Mr. T.Haokip, Addl.Commissioncr, Central
Excise, Shillong o

0

Qucstions put to the Defence Witncess by the Defence Assistant.
Qn.  Arcyou looking after the legal matters in the Central Excisc, Comm’te, Shitlong?
Ans.  Yes, at present [ am lookmg after the Icgal matters.
Qn. Is it correct that Mrs. L.R. Mithran, Commissioner, Central Excisc, Shillong 'dccidcd a

Show Cause Notice against M/s Kit Ply Industrics vide adjudicating order dated 15.12.96 in which
shc confirmed the demand of Rs.8,23,40,448 as against thc amount of Rs. 35,79.07,804 demandcd

in the show cause notice?
Ans.  Ycs it is true.

Qn. Is it correct that the CEGAT reduced this amount further to Rs. 58.96.580 only plus
penalty of Rs. 10 lakhs vide order dated 15.6.997

Ans.  Yes, it is correct.
Qn. I am showing you the certificd copy of the CLGAT order dated 15.6.99. Is this the order?

Ans. Yes. this is the order passed by the CEGAT. The certified copy of the order was sabmittd
1; the Tnquiry Officer as Defence Exhibit,

Qn. Did the Department i.c. Commissioncer of Central Excise, Shillong files an appeni to the
Supreme Court against this order in the Hon'blc CEGAT.

Ans.  Yes, it is correct.
Qn.  Has the appeal decided by the Supreme Court?

Ans.  Yes. It has been decided by the Department.  The Supreme Court has dis.miss:cd the
- Appeal filed by the Department.

Qn.  1am showing you a copy of the Supreme Court order, is it the samc order?
An, Yecs, this is the same ordcr.

A copy of the Supreme Court order was submitted and taken on record as Defence Exhibit .

The presenting officer did not wish to cross-examine the witness.

BN /
. - ’_/‘l: o
(Krishna Kant) (. 1. (D.D.Rishi) (T Haokip) v ("/ a ?’f:‘ o
Inquiring Authority Prcsentmg Ofﬁccr “"Defence Assistant Addl. Commr(thll(\mv) i
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Record of examination and cross-examination of Mr. H.S. Kumbhat, Defence Witness.

Qucslions'put to the Defence Witness by the Defence Assistant.

Qn. Is it truc that you have been auditing the records of Zami Memoriat Charitable Trust since
19967 ;

Ans.  Yes. Itis truc that I have becn auditing the accounts of the Trust since 1996.

Qn.  Are you a Chartered Accountant?

Ans.  Ycs. | am a Chartered Accountant.

Qn. Did you comc across any instance where thc movable and immovable property of Zami
Memorial Charitable Trust was uscd for the benefit of Mrs. L.R. Mithran or any member of her
family? ’

Ans. No. I have not comc across any such instance.

Qn. Did you come across any transaction where movable or immovable property or cash or
anything of ZMCT was uscd for any purposc other than the purposc for which the trist was
created?

Ans.  No. I have not come across any such transaction.

The presenting officer did not wish to cross-examinc the defence witncess.

1

* (Krishna Kant) (S.V. Singh) (D.D. Rishi) (HS. Kumbhay) 7V

Inquiring Authority ~ Presenting Officer Dcfence Assistant Decfence Witness,
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Record of examination and cross-cxamination of Shri Alan R. Mithran.

Qucstions put by Defence Assistant.
Qn.  Are you or have ever employed by M/s Kitply Industrics Ltd.?
Ans.  No. I was only in temporary z;ssignmcnt with them for about 3 months.
Qn.  What was your assignment with Kitply Industries Ltd.?
Ans.  Many of my friends were engaged in coal busincss. [ also thought to join the samc business
and through my friends I came in contact with Shri S.N. Jagodia of M/s Kitply Industrics, who
werc already in the business of coal export and look for some one to further their coal busincss
through Ghasuapara at Tura. Having convinced of my potential they engaged mce temporarily for 3
months on tnal basis vide their letter dated 25.7.97 and also provided mc facilitics like

accommodation, transport, electricity and phone ctc. in order to promote their business.

Qn.  Did your mother Mrs. L.R. Mithran helped you in getting this assignment/cngagement with
M/s Kitply Industrics Ltd.

Ans. No.
Qn.  Did you informed her of this engagement with M/s Kitply Inds. Ltd.

Ans. No.

Qn.  Did your mother helﬁed,);'bix in getting a jbf) bf business anywhere clsc?

. l
Ans.  No. After my graduanon 1 havc bcen on my own and living indcpendently. I complcted my
graduation in 1993.

Qn.  Did you say categorically that vour mother did not help you in any manncr whatsocver in
getting any job, engagement, assignment or work of any type.

Ans.  No.
Qn. Are you keeping your mother infornicd about the jobs or assignments you took afler vour
graduation.
Ans.  No.

Cross-cxamination by Presenting Officer.
On. Afler coming to Shillong in May, 1997 wire you staying alonc or with your mother?

Ans.  I'was staying with my mother.

Qn. Did you come across any other exporters of coal other than M/s Kitply Inds. 1.td. whilc

cxplonng the potential of coal busincss.

Ans. Yesldid.
Qn. Can you namc a few. ’ -
‘/“'-/I
\ -
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pd




212" 1% N

Ans.  Eastern Mining and Coal Company was onc of such companics.

{uply?

\/On. Did you come across M/s Kitply Inds. Was it that there was somce advertiscment by M/x (yO(ﬂ
l\ 1 E— YT

Ans.  Therc was no advertisement. or anything like that. 1 was moving around with some of the
known peoplc in the coal business. I happened to come across Mr. S.N. Jagodia.

Qn.  Did you inform your mother whilc moving from Shillong to Tura consequent upon the
assignment by M/s Kitply Inds. A

Ans.  Not really.

Qn.  Is it that normal you did not keep your mothcr posted about your long stay from residence
more so when you werce staying with her.

Ans.  Like I said in the beginning I did cverything independently and 1 did not find any reason
often to tell every one including my mother about my work.

Qn.  You got an offer from M/s Kitply Industrics through a letter dt. 25.7.97 signed by President
Commercial Mr. S.N. Jaodia. Can you tcll how you reccive this communication.

Ans. A letter came.

Qn.  The letter has been addressed to Mr. Alan R. Mithran, Nongrim Hills, Shillcng,
Mcghalaya. Was it the address where you were staying with your mother.

Ans.  Yes.
Qn.  Did you get the letter personally at home.
Ans.  Yes.

Qz.  Did you not give this good news of getting an assignment 1o vour mother and other family
members for which you were longing for?

Ans. It is not true to suggest that I was looking for such a friend for a long time. As it happened
to come I took like it as any other work in the past.

Qn. In your affidavit you have stated that you arc having your indcpendent business since 199
at Aizwal. Can you tell the details of such busincss.

Ans. I am dealing in flooring and sealing materials and ply board bamboo/plywood.
Qn. Do you hold any agency for plywood business. | |
Ans. No. - 3
Rc-cxamination by Dcfc.ncc Assistant Dr. DD Rishi.
Qn.  You have stated that in May, 1997, you \v<.:re Staying with your mother, then you have also
stated that you have been living independently. Doces it mean that even when' you are staying in the

house of your mother you were staying indcpendently. Did you imply that you arc staying only in
thic house of your mother. Will you like to clarify further?
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Ans.  No. Afier coming back from Bangalorc in May I did not have a

room/place, Being
i ndependent, | thought it wise to stay in our family usc, i.c. oyr mother’s place,

o
Qn, During the period you were staying in your mother's home, did you keep her informed ¥
about of your activitics,

Ans.  No, : . K-K@JL
ol (R Y

6] ¢
'(Krishna Kant) (S.v. Singh) (D.D. Rishi) {Al
Inquiring Authority Presenting Officer Defence Assistant

- Mithran)
Defence Witness,
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Record of cxamination and cross-cxamination of Mrs. Laldawni.

Qucstions by Defence Assistant. %
(7,9

v

Qn.  In what way arc you a§sociatcd with Zami Mcmorial Charitable Trust?

Ans.  When the Trust has started 1 was thc Vicc President of the Trust. 1 continuc to bec the
member of the Trust.

Qn.  During the period you have been associated with the Trust, did Mrs. L.R. Mithran have any
control over the decisions of the Governing Body?

Ans. No. the dccisions were taken by the governing body.
Qn.  Was Mrs. LR Mithran authorized to handle the bank account, propertics or cash of the
Trust?

Ans. No. Mrs. Mithran did not handle the cash, property or bank account of the Trust.

Qn.  Wercthe propertics of the Trust used for purposes other than charitable purposcs?

Y. P‘r°P°“)’veh1clc
Y. PrOPETLy, Ve

famil

‘money of the Trust for her personal purposc or
I 12 C el

for the purpose of any 1
Srw iy ) A
family ever used any movable or immovablec

Qu. DidMm. LR Mithm.ri'solicit any donation in cash or in kind from any Company, busincss
house or organization for the Zami Memorial Charitable Trast? )

Ans. . No.

Qu.  Were any donations in cash or kind received from any company, busincss housc or
organization through Mrs. LR. Mithran? -

Ans. No. Mrs. Mithran did not ask for any donation or moncy from anybody for the trust.

Qns. Was information given or' requircd to be ‘givcn to Mrs. L.R. Mithran about the donations
received by Zami Memorial Charitable Trust? '

Ans. No.

Qn.  Was Mrs. LR "Mithran involved in day-to-day affairs of the Trust and rcgularly
participated in its activities?. " o

Ars. No. She did not participate in the day-to-day affairs of the Trust and the office bearcrs were,
looking after the affairs of the trust. R

.-,'\’
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Qn.
Ans.

Ans.

Qn.
Trust.

: «
1915 | l()\)r >
Did Mrs. LR Mithran have any direct or indirect control over the affairs of the Trust? ,.9\’ N
The control of the trust was with the governing body and not with Mrs. Mithran. o
Do you have anything morg to say about the Zami Memorial Charitable Trust?
The Trust is doing charitable work and will continue to do it.

Cross-cxamination by Presenting Officer.

You have stated that Mrs. L.R. Mithran was not informed of the donations received by the
Rule 37 of the ZMC Trust provides for approval of all receipts by the goveming body in

gencral and of the Trustees in specific. Did you say in spite of this rule the receipts to the Trust
were not brought to the notice of Mrs. Mithran?

Ans.

Yes. The Trustecs are required to be informed, but the moncy will not flow to Mrs.

Mithran. 1 have to further clarify that trustees arc part of the governing body and I am a inember of
the governing body.

V- NQ/}-;\& W ‘;:»'
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vl g n— AR~ 0
Krishna Kant) (S.V. Singh) (D.D. Rishi) (Mrs. Laldawni)

Inquiring Authority Presenting Officer . Defence Assistant Defence Witness.
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Record of examination and cross-examination of Mrs. Lalpham Zauvi.

Questions by Defence Assistant.

Qn.  In what way arc you associated with Zami Memorial Charitable Trust?
Aps. 'l am the first pmidéni of the trust and I continue a member of the trust.

Qn. Duxix{g the period you have bcén associatcd with the Trust, did Mrs. L.R. Mithrau have any
control over the decisions of the Governing Body? .

Aps. No.

Qn. Was Mrs. LR Mithran authorized to handle the bank account, propertics or cash of the
Trust? :

Ans. No.
Qn. | Were the properties of the Trust uscd for purposes other than charitable purposes?

Ans. No.

Qn.  Did Mrs. L.R. Mithran or any member of her family ever uscd any movablc or immovablc
property of the Trust?

Ans. No.

© Qn.  Did Mrs. L.R. Mithran solicit any donation in cash or in cash from any Company, busincss

house or organization for the Zami Memorial Charitablc Trust?

Ans. No.

Qn.  Were any donations in cash or kind reccived from any company, busincss house or
organization through Mrs. LR. Mithran?

Ans. No. Mrs. Mithran did not ask for any doration or moncy from anybody for the trust.

Qns. Was information given or required to be given to Mrs. L.R. Mithran about the donaticns
reecived by Zami Memorial Charitable Trust!

Ans.  No.
Qn. Was Mrs. LR Mithran involved in day-to-day affairs of the Trust and regularly
participated in its activities? :

Ans. The governing body was involved in day-to-day affairs of the Trust and not the Mrs. L.R.
Mithran.

Qn. Did Mrs. L.R. Mithran have any direct or indirect control over the affairs of the Trust?

Ans. No.
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On. Do vou havc anything morc to say about the Zami Memorial Charitable Trust?

Ans.  All the decisions and activitics of thc Trust arc undertaken by the office bcarers of the
Trust and generally it is not possiblc for us to inform any individuval member of the trust
particularly Mrs. L.R. Mithran who is being a Government scrvant is not availablc for all the time.

Question by Presenting Officer

Qn.  In your affidavit you have stated that your werc the first president of the Trust {rom
October, 96. The Trust has come into by registration only on 26.11.96. How do you say that were
the president of the trust since October?

Ann.  Any socicty first decide who is going to be president, trcasurer and other officc bearcrs and
then come for registration of the Trust.  She says no registration can be applicd unless a body
formed.

Qn. T you affidavit you have statcd that a donation of Rs. 1 lakhs was received from unknown
sources. Please clarify, whether you find out this source of money.

An.  The point of the receipt of donation,. was not known. It was come by post and any person

can donate a2 money to the Trust.: We wetéﬁvér,y.jh_appy to reccive the donation because we have
just started the Trust. People came to kno tha;l'th'js;:m:oney is only for charitabl¢ purposcs.

.
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 (8.V.,Singh) i _ (Mrs. Lalpham Zauwvi)
 Presenting Officer { ' {Defence Assistant ~  Defence Witness.

Inquiring Authonty .
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- (Krishna Kant) (S.V. Sin h) (D.D. Rishi) (Lalne;chawng:) —
Inquiring Authority Presenting Officer Defence Assistant Defence Witness. ¢ / R
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Record of examination and cross-examination of Ms. Lalneihchawngi.
Questions by Defence Assistant. .
Qn. In what way are you associated with Zami Memorial Charitable Trust?
Ans. I was treasurer of the trust from 1998 to 2000. Presently 1 am an ordinary member.

Qn. During the period you have been associated with the Trust, did Mrs. L.R. Mithran have any
contro! over the decisions of the Governing Body?

Ans.  No.

Qn.  Was Mrs. LR Mithran authorized to handle the bank account, properties or cash of the
Trust?

(&
Ans.  No. =2
Qn. Were the properties of the Trust used for purposes other than charitable purposes?
Ans. No. Funds were used only for chantable purposes

Qn. Did Mrs. L.R. Mithran or any member of her family ever used any movable or immovable
property of the Trust? . .

Ans. No.

Qn. Did Mrs. L.R. Mithran Sohcnt any donatiod in 'ca'sh or in kind from any Company, business
house or organization for the Zamn Memorial Chantable Trust?

Ans.  No.

Qn. Were any donations in cash or kind received from any company, business house or
organization through Mrs. L.R. Mithran?

Ans. No.

Qn.  Was Mrs. L.R. Mithran invoived in day-to-day affairs of the Trust and regularly parlicipates
in its activities?

ARS. No.

QOn. Did Mrs. L.R. Mithran have any direct or indirect control over the affairs of the Trust?

Ans.  No.

Qn. Do you have anything more to say about the Zami Memorial Charitable Trust?

Ans.  No.

The presentmg w—wsh to cross-examine the witness.
Y -t W o .
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Record of examination and cross-examination of Ms. Darthahneing. '

Questions by Defence _N;sistant. ‘ &}(\
Qn.  In what way are you associated with Zami Memorial Charitable Trust?
Ans. 1 am treasurer of the trust from 2000 till date.

Qn.  During the period you have been associated with the Trust, did Mrs. L.R. Mithran have any
controf over the decisions of the Governing Body?

Ans.  No.

Qn. Was Mrs. L.R. Mithran authorized to handle the bank account, properties or cash of the
Trust? :

Ans.  No.

Qn.  Were the properties of the Trust used for purposes other than charitable purposes?
Ans. No. Funds were used only for charitable purposes.

Qn. Did Mrs. LR. Mithran or any member of her family ever used any movable or immovable
property of the Trust?

Ans.  No.

Qn. Did Mrs. L.R. Mithran solicit any donation in cash or in kind from any Company, business
house or organization for the Zami Memorial Charitable Trust?

Ans.  No.

Qn. Were any donations in cash or kind received from any company, business house or
organization through Mrs. L.R. Mithran?

Ans.  No.

Qn. Was Mrs. L.R. Mithran involved in day-to-day affairs of the Trust and regularly participated
in its activities?

Ans. No.

Qn. Did Mrs. L.R. Mithran have any direct or indirect coritrol over the affairs of the Trust?
Ans.  No.
Qn. Do you have anything more to say about the Zami Memorial Charitable Trust?

Ans.  No.

The presentirlﬂofﬁcer did n ish to cfoss-examine the witness.

,’“,?vgk*_n\\\) * . " W &\ pavd \‘ ‘/‘/,‘\ /:l,,_- ) -
Pitad o g ey t, AN
/

(Krishna Kant) (S.V. singhy’L % " (D.D. Rishi) (Darthahnéing)

Inquiring Authority Presenting Ofﬁcé. i i Defence Assistant Defence Witness.
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Record of e(an‘lmamnwand cross-examlnauon of Ms. L.T. Muani.
Questions by Defence Assnstant v
Qn.  In what way are you assoc:abed Wlth Zaml Memonal Charitable Trust?
Ans. Prevuously 1 was Finanual Secretary of the Trust and at present I am ordinary member..

Qn.  During the period you have been associated with the Trust, did Mrs. L.R. Mithran have any
control over the decisions of the Governing Body?

Ans.  No.

Qn. Was Mrs. L.R. Mithran authorized to handle the bank account, properties or cash of the
Trust?

Ans.  No.
Qn.  Were the properties of the Trust used for purposes other than charitable purposes?

Ans.  No.

Qn. Did Mrs. L.R. Mithran or any member of her family ever used any movable or immovable
property of the Trust?

Ans. No.

Qn. Did Mrs. L.R. Mithran solicit any donation in cash or in &.ia4.from any Company, business
house or organization for the Zami Memorial Charitable Trust?

Ans. No.

Qn. Were any donations in cash or kind received from any company, business house or
organization through Mrs. L.R. Mithran?

Ans. No.

Qn. Was Mrs. LR Mithran invotved in day-to«iay affairs of the Trust and reguiariy participated
its activities?

Ans.  No. She never attended the committee meetings as she was always out of station.
Qn. Did Mrs. L.R. Mithran have any direct or indirect cont_ro! over the affairs of the Trust? |
Ans. No. |

Qn. Do you have anything more to say about the Zami Memorial Charitable Trust?

Ans. No.

/%r QThe pr&senle offi icer dchnot wjsh to cro&s-examme the witness. - U: { - {
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(Krishna Kant) (S.V. Singh) "(D.D.Rishi) <~ (LT. Muani)
Inquiring Authority Presenting Ofﬁ;er: “Defence Assistant Defence Witness.
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Record of examination and cross-examination of Ms. Lawremawi. (b\% \< ’, ;I
Questions by Defence Assistant.

Qn. In what way are you associated wilh Zami Memorial Charitable Trust?

Ans. I am Secretary (Prope‘rﬁés).

On.  During the period you hdve been associated with the Trust, did Mrs. LR Mithran have any

control over the decisions of the Governing Body?

Ans. No.

Qn. Was Mrs. L.R. Mithran authorized to handie the bank account, properties or cash of the

Trust?

Ans.  No.

Qn. Were the properties of the Trust used for purposes other than charitable purposes?

Ans.  No.

Qn. Did Mrs. L.R. Mithran or any member of her family ever used any movable ar inovahle

property of the Trust?

Ans.  No.

Qn. Did Mrs. L.R. Mithran solicit any donation in cash or in kind from any Company, business

house or organization for the Zami Memorial Charitable Trust?

Ans.  No.

Qn. Were any donations in cash or kind received from any company, business house o

arganization through Mrs. L.R. Mithran?

Ans.  No.

Qn. Was Mrs. L.R. Mithran invohed in day-to-day affairs of the Trust and regularly partcipsted

in its activities?

Ans.  No.

Qn.  Did Mrs. L.R. Mithran have any direct or indirect control over the affairs of the Trust?

Ans.  No.

Qn. Do you have anything more to say about the Zami Memorial Charitable Trust?

Ans.  We will continue our charitable work till we iive.

\ The presenting officer did Migt-wish to cross-examine the witness. /i ) e
Z N i
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(Krishna Kant) (S.V. Singh .D. Rishi) (Ms. Lawremawii)
Inquiring Authority Presenting Officer - Defence Assistant Defence Witness.
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Record of examination Aand cross-examination of Mrs. L. Chungnungi.

Questions by Defence Assistant.
Qn. In what way are you associated with Zami Memorial Charitable Trust?

Ans. I was First Treasurer of the Trust. At present I am executive committee member of the
Trust. '

Qn.  During the period you;have been associated with the Trust, did Mrs. L.R. Mithran have any
control over the decisions of the Governing Body?

Ans.  No.

Qn. Was Mrs. L.R. Mithran authorized to handle the bank account, properties or cash of the
Trust?

Ans.  No. Treasurer and Financial Secretary and Secretary used to handle the morney and
property.

Qn.  Were the properties of the Trust used for purposes other than charitable purposes?

Ans.  No.

' Qn. Did Mrs. L.R. Mithran or any member of her family ever used any movable or immovabie
property of the Trust?
Ans.  No.

Qn.  Did Mrs. LR. Mithran solicit any donation ir cash or inFir4 from any Company, business
house or organization for the Zami Memorial Charitable Trust?

Ans.  No.

Qn. Were any donations in cash or kind received from any company, business house or
organization through Mrs. L.R. Mithran?

ns.  No.

I

Gn. Was Mrs. LR. Mithran involved in day-to-day affairs of the Trust and regularly participated
in its activities?

Ans.  No. She never attended the committee meetings as she was always out of station.
On. Did Mrs. L.R. Mithran have any direct or indirect controf over the affairs of the Trust?
Ans.  No.

Qn. Do you have anything more to say about the Zami Memorial Charitable Trust?

Ans.  No.

A The presin—ti)ng officer did noywish to cross-examine the witness.
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(Krishna Kant) (S.V. Singh) (D.D. Rishi) (Mrs. L. Chungnungi)

Inquiring Authority Presenting Officer Defence Assistant Defence Witness.
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Record of examination and cross-examination
of Mrs. L.R. Mithran

Record of the questions put to Mrs. L.R. Mithran and her

replies thereto are recorded as under:-

Q. It has been alleged by the Department that you floated a
-Trust, namely, Zami Memorial Charitable Trust in the name
of your mother in between the hearing of the case of M/s.
Kitply Industries Limited on 17.09.1996 and passing of the
order on 05.12.1996 in order to receive benefits from M/s.
Kitply Industries Ltd. through indirect route. Why is it that

this Trust came into existence during that period?

R. | have been in the Depéﬁment since 34 years. During these
long years, | have adjudicated thousands of cases. } have
been engaged in charitable work and many a times, my
charitable activities might have been during the time when
one or more cases were pending for adjudication before me.
Therefore. there is no link between the Trust and

adjudicatior. of the case of M/s. Kitply Industries Limited.

Q. When the Zzmi Memorial Charitable Trust was created, did
you heve cnly the case of M/s. Kitply Industries Limulod

pending before you?
R. No. There were hundreds of cases.

Q. Is there any nexus between the adjudication of the cases of

M/s. Kitpiy Industries Limited and the creation of ths Trust?

t
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There is absolutely no connection. It is just incidental that

the Trust came into existence at that time. in fact, | had

hundreds of other cases pending before me at that time.

What is then trie_ reason that the Department has tried to
allege a nexus between the adjudication order of M/s. Kitply
Industries Ltd. and the creation of Zami Memorial Charitahle

Trust?

it is just because that it was one of the biggest of cases
decided at Shillong which involved an allegation of evasion
of duty of about Rs.36 Crores. As | had held that only about
Rs.8 Crores approximately was recoverable, the Department
suspected that | had confirmed a lesser amount for an illicit

consideration.

Did not quantifying the amount of evasion at Rs.8 Crores
approx. as against Rs.36 Crores alleged in the show cause
notice, amount to showing undue favour to M/s. Kitply

industries Limited?

No. Very purpose of adjudication 1S 10 quan‘:{y the correct
amount of duty payable by the assessee. it is Nor NOCeSsAY
that whatever has been demanded in the show Cause NOUCE

should be confirmed. In fact, i has been my experience el

the last 34 years of my service that show cause notices are .

issued for highly inflated amounts as some of the
departmental officers want to take credit for having detected

huge amounts of evasion.

In what way can 'you justify that your quantification of the
duty liability of M/s. Kitply Industries Limited did not amouint

to showing them undue favour?
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This matter had been taken to the Hon'ble CEGAT where
the duty liability of M/s. Kitply Industries Limited in this case
was reduced to about Rs.59 lakhs, plus a penalty of Rs.10
lakhs. Therefofe, it is obvious that the quantification of duty
liability of M/s. Kitply Industries Limited by me was much
higher than what has finally been decided by the Appeilate
Authority. Therefore, it cannot be said that | had shown any

undue favour to M/s. Kitply Industries Limited.

Is it true that ydu have been associated with the Trust as one
of the promoters of the Trust and you yourself deposited
registration fee of s.2507

Yes.

It has been alleged that you obtained registration under
“hurried persuasion” with intention to receive bengfils

urgently. What do you say to that?

The application for the Trust was given in the normal Zourss

and the Registrar of Societies. Government of Neghala.z.

clrme ..

issued the certificate in usual course. The Registiar i

~ fyie s

Societies, Government of Meghalaya, Shillong is &

olaced civil servant and nothing bars him firom
efficiently and issuing the registration certificate without
delay. We did not determine the time which he should iake

for issuing the certificate.

Was the Zami Memorial Charitable Trust crealed for he
benefit of yourself and members of your family as you hava

been associated with the Trust as a permanent trustee?




R. The Trust was created for the benefit of women and children.

I and my family arc trustees and no bencliciaries. In fact, !

have donated my land to the Trust. There is no qucstion of

myself of any members of my family benefitting from the
Trust. The rules and regulations of the Trust do not permit
the same.

Q. Did you have absolutely authority over the said Trust?

R. No. All the decisions of the Trust are taken by the Governing
Body. I did not have any control over the decisions of the
Governing Body.

Q. It has been alleged that all powers originated from you andi

ended with you so far as the said Trust was concerned.

S. That is not true. The affairs of the Trust are looked after by
the Governing Body and I have no control over thuiv
decisions.

Q. Did you participate in day-to-day affairs of the
Trust ¢

R. No.

Q. Do you know Shri S.P. Goenka of Ms Kitply Indusiries

limited ¢

R. I do not remember. I have dealt with thousand of asscssecs

and their representatives and it is not possible jor to remembes

any particular represcntative of any particular asscssce.
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Q. Did you solicit any donations from Ms Kitply Industries

Limited or Ms Warren Tea Limited for the Zami Memorial

Charitable Trust?

R. No I never solicited any donations for the said Trust or any

. other Trust. -

Q. Did you received a draft of Rs. 1 lakh in the name of Zami

Memorial Charitable Trust from an unidentified and unknown

. s

person?

R. No. I never received any cash, draft or cheque meant for

Zami Memorial Charitable Trust.

Ql. How was the draft of Rs. 1 lakh in the name of the Trust

received ¢

R. I am not aware of it. However, during the course of this

inquiry, 1 came to know/ that it was received by post in the

Trust’s office.

Q. Did the concerned office bearers of the trust inform ¥ou (
about their having received the demand draft and a Tan diese '

vehicle for use of the Trust at the relevant umey

§
y
¥
i

R. No.
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Did you secure employment of your son, Mr A R Muhran

>

with M/s. Kitply Industries Limited? ‘ ST

R. No. My son was 25 years of age at the relevant time. As a
self-respecting mother, | would never beg anybody for
employment of my children. They are competent enough by
themselves. In fact, my son was independent and grown-up
and | was not even aware of his whereabouts at the relevant

time. He lived on his own since he attained majority.

"\\

The Presenting officer did not'\:vish to cross

examine Mrs L R. Mlthran as defence thness N
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OFFICE OF THE CHIEF COMMISSIONER
CENTRAL-EXCISE & CUSTOMS
SHILLONG ZONE
NORTH EAST REGION

<¢,®3;:9**Floor, Crescens Building, MG Road, Shillong — 793001,
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To
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Stbject:- Disciplinary proceedings against Sme. IR, Nithran. Commiscioner,
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Please find enclosed herewith a cepy of the L6 s report received from Rayiv Rat.
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INQUIRY REPORT

Government of India in the Ministry of Finance, Department of Revenue vide
order F.No.C-14011/39/2001-Ad.V/378-85 dated 13.3.2002 appointed the undersigned as
Inquiry Authority to inquire into the. charges framed against Mrs. LR. Mithran,

Commissioner of Central Excise (Appeals), Guwahati.

1. In this case, a Charge Sheet was issued to Mrs. L.R. Mithran, who at the relevant
time was functioning as Commissioner of Central Excise, Shillong, vide Ministry’s F.No.
C-14011/39/2001 — Ad. V dated 13" December, 2001, and an inquiry was ordered to be
held under Rule 14 of the Central Civil Services (Classification, Control and Appeal)

Rules, 1965.
2. The facts as alleged in the Charge Sheet are as under:

(i) That Mrs. L.R. Mithran, IRS, alias P1 Lalpari was posted and functioning as
Commissioner, Central Excise, Shillong during the period year 1996/97. In the year
1996, said Mrs. L. Mithran obtained valuable thing without consideration from Shri S.P.
Goenka, Chairman M/s. Kitply Industries Limited and Advisor to the Board of Directors
M/s. Warren Tea Limited, during adjudication proceeding of M/s. Kitply Industries
Limited, Kolkata and thereby committed departmental misconduct.

. (i) Mrs. L.R. Mithran, IRS adjudicatéd' the Excise Evasion Duty case of M/s.
Kitply Industries Limited, Kolkata in the year 1996  which was detected in 1994 by the

official (s) of the Directorate General, Anti Evasion (DGAE), Kolkata, and the same was

forwarded to the Shillong Commissionerate as the factory premises of the said firm fall
within the jurisdiction of Shillong.

(i) During the pendency of the adjudication proceedings, Mrs. L. R. Mithran, IRS
established Zami Memorial Charitable Trust on 12.10.1996 in the name of her Late
Mother (Zami) and obtained certificate of registration bearing No.SR/ZMCT-730/96 of
1996 dated 27.11.1996 from the Registrar of Societies, Government of Meghalaya,

Shiliong.

(iv) As per the Memorandum of Association of the above Trust, all direct
descendants of PI Zami shall be Trustees and her father P.UK.T. Khuma ‘siia:i be Chief
Patron of the Trust for life. As such Mrs. L R. Mithran, IRS alias PI Lalpari was one of
the main Trustees of Zami Memorial Charitable Trust.

(v) Shri Shanti Prasad Goenka alias S.P. Goenka was/is the Chairman of
M/s Kitply Industries Limited, Kolkata and Advisor to the Board of Directors of
M/s.Warren Tea Limited, Koltata, the two companies being controlled by S/shri P.K.
Goenka and V.K. Goenka, sons of Shri S.P. Goenka. :

(vi) On 17.09.1996, Shri S.P. Goenka in the eapacity of Chairman, M/s. Kitply
Industries Limited attended the preliminary inquiry along with other officials of the
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Company at- Shillong which was heard by Mrs. LR. Mithran, IRS, Commis‘siorier,‘

Central Excise, Shillong.

(vii) Shri‘S.P. Goenka, Chairman, M/s Kitply Industries Limited and Advisor to
the Board of Directors of M/s.Warren.Tea Limited and during pendency of the
adjudication proceedings gifted one Tata Mobile vehicle having registration No.ML-
05-B-2648 to the aforesaid Zami Memorial Charitable Trust, Shillong through Himmat

| Singka Auto Enterprises Limited, Guwahati which was purchased vide money receipt

No.2514 dated 09.11.1996. The cost of the above vehicle was paid to HAE by way of
DD No.177156 dated 07.11.1996 for Rs.3,01,955/-.

(viii) Mrs. L.R. :Mithran, IRS passed the final adjudication order
No.31/COMMOR/CH/44/96 dated 05.12.1996 in the above case slicing down the evaded
amount of duty from Rs.35,79,07,804/- to Rs.9,14,40,448/- in favour of M/s.Kitply
Industries Limited, Kolkata.

(ix) After passing the aforementioned final order dated 05.12.1996, Shri S.P.
Goenka, Chairman of M/sKitply Industries Limited and Advisor to the Board of
Directors of M/s. Warren Tea Limited, directed Shri P.K. Bose, Managing Director, M/s.
Warren Tea Limited, vide Note dated 20.12.1996 to purchase one demand draft for Rs.5
lakhs in favour of Zami Memorial Charitable Trust, Shillong. Accordingly demand draft

' No 483425 dated 23.12.1996 for Rs.5 lakhs was obtained by debiting the account of

Warren Tea Limited maintained with State Bank of India, Commercial Branch, Kolkata
and subsequently sent to the said Trust. This demand draft of Rs.5 lakhs was deposited

on 03.01.1997 in account No.10308 of‘Zami Memorial Charitable Trust, maintained with '
Vijaya Bank, Laitumukhran Branch, Shillong and credited in the said account on %

04.01.1997.

(x) M- T.R. Mith ' 7 b lakh i the nea s oof Zemd
Memorial Charitable Trust through demand drait No.535017 dated <£.0.iv%/, issucd Uy
United Bank of India, G.S. Road Branch, Guwahati from dubious source, which she
claimed to have received as donation, bul without prior permission of or intimation to the

Department.

(xi) Mrs. LR. Mithran, IRS, has obtained employment for her son Shri AR
Mithran and accommodated at Tura, Meghalaya from M/s.Kitply Industries Limited with
whom she had official dealings during the year 1997.

(xii) The aforesaid act of Mrs. LR. Mithran, IRS constitute departmental
misconduct in contravention of Rule 3 (1), rule 4 and 18(3) of C.C.S. (Conduct) Rules,
10644

3. The Articles of Charge framed on th= hasic of the above Statement of Imputation

are as under:-

8
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ARTICLE OF CHARGE NO.1

3.1 - Whereas Mrs. LR. Mithran, IRS, wh}le functioning as Commissioner, Central

" Excise, Shillong failed to maintain absolute integrity and acted in an unbecoming manner

in as much as she during the year 1996-97 obtained employment for her son, Shri AR.
Mithran with M/s. Kitply Industries Limited, Kolkata with whom she had official
dealings, without obtaining prior permission of the competent authority and thereby
contravened Rule 4 of C.C.S. Conduct Rules, 1964.

ARTICLE OF CHARGE NO.2

32  The said Mrs. L.R. Mithran, IRS, while acting as Commissioner, Central Excise,
Shillong during the year 1996-97 failed to maintain absolute integrity and acted in an
unbecoming manner in as much as she accepted donation/gift by way of bank draft,
including Tata Mobile vehicle bearing Registration No.ML-05-B-2648 given to Zami
Memorial Charitable Trust created by her in the name of her late mother, which were
paid by M/s. Warren Tea Limited, a sister concern of M/s. Kitply Industries Limited with
whom she had official dealings and thereby contravened rule 3 (4)(i) and (iii) of C.C.S.

Conduct Rules, 1964.

ARTICLE OF CHARGE NO.3

3.3  The said Mrs. L.R. Mithran, IRS, while acting as Commissioner, Central Excise,
Shillong failed to maintain absolute integrity by obtaining a sum of Rs.1 lakh in the
name of Zami Memorial Trust (ZMCT) from unknown and dubious source through bank
draft without ~intimation/permission from the competent authority and thereby
contravened rule 18 (3) and 3 (1) of C.C.S. Conduct Rules, 1964.

4. The above charges were intended to be proved through 68 documents mentioned in
Annex. 111 of the Charge Sheet (D-1 to D-68) and 33 witnesses listed in Annex. IV
thereof. The brief details of the document are as under:-

D.1  This is a Preliminary Inquiry Registration Report by the Superintendent of Police,
Central Bureau of Investigation, Guwahati. Its contents are similar to that of the
allegations made in the Charge Sheet.

D2 This document is a copy of the First Information Report lodged by the
Superintendent of Police, Central Bureau of Investigation, Guwahati. This document
contains the allegations against the Charged Officer.

D3 This is a copy of the Show Cause Notice issued to M/s Kitply Industries Limited
and others. This document contains allegation oi cvasion of Ceiiral Excise duty by s
Kitply Industries Limited and others.
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D.4 _"This is a record of hearing of the case against M/s Kitply Industries Ltd. and
others which was held on 17.9.1996. There is no dispute about the existencc of this

document.

‘

D.5  This is a copy of the adjudication order passed by Mrs. L.R. Mithran in the matter

of Show Cause Notice issued to M/s Kitply Industries Limited. There is no dispute about.

the existence of this document.

D.6 This is a copy of the application for registration of Zami Memorial Charitable
Trust. There is no dispute about the existence of this document or about its contents. This

document establishes that the Trust was for charitable purposes and that Mrs. L.R. -

Mithran was one of the members of the Governing Body of the Trust as a Trustee.

D.7  This is a Treasury challan dated 26.11.1996. It shows that Mrs. L.R. Mithran
deposited Rs.250 for registration of the Zami Memorial Charitable Trust. She is one of
the promoters of this Charitable Trust created for the welfare of women and children.

D.8  This is a copy of the Memorandum. of Association of Zami Memorial Charitable
Trust. There is no dispute about the existence of this document.

D.9 This is a copy of the Rules and Regulations of Zami Memorial Charitable Trust,
1996. There is no dispute about the existence of this document.

D.10 This document is the Certificate of Registration No.SR/ZMCT-730/96 of 1996
dated 27.11.1996 issued by the Registrar of Societies, Government of Meghalaya,
Shillong to the Zami Memorial Charitable Trust. There is no dispute about the existence

of this document.

D.11 This is a copy of letter of M/s Kitply Industries Limited addressed to Zami
Memorial Charitable Trust asking them for a copy of Income Tax exemption certificate
issued to the said Trust. There is no dispute about the existence of this document.

D.12 This is a copy of letter of M/s Kitply Industries Ltd. to M/s Himmat Singhka Auto
Enterprises, Kolkata under which a cheque for Rs.3,01,955/- was sent to M/s Himmau
Singhka Auto Enterprises, Kolkata. There is no dispute about it.

D.13  This document is Inter Office Memo dated 7.11.1996 of Himmat Singhka Auto
Enterprises, Kolkata to Guwahati about their internal transactions. There is no dispute
about this document.

D.14 This document is a copy of the draft for Rs.3,01,955/- in favour of Himmat
Singhka Auto Enterprises, Kolkata. There is no dispute about this document.

D.15 This is a copy of the Bill No. TEZ/249/96-97 dated 8.11.1996 of Himmat Singhka
Auto Enterprises, Kolkata for sale of Tata diesel vehicle to M/s Zami Memorial
Charitable Trust, Shillong. There is no dispute about this document.
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D.16 This is a receipt issued by Himmat Singhka Auto Enterprises, Kolkata in favour
of Zami Memorial Charitable Trust. There is no dispute about this document. '

4

D.17 This is a copy of Cheque No.77-116 dated 1.11.1996 for Rs.3,01,955/- drawn by
M/s Warren Tea Limited in favour of Himmat Singhka Auto Enterprises, Kolkata. There
is no dispute about this document,

D.18 This is a copy of letter No. WIL/ACCT/S-13 dated 21.12.1996 issued by M/s
Warren Tea Limited to SBT, Commercial Branch, Kolkata. There is no dispute about

this document. .

D.19  This is a certified copy of ledger sheet of Account No. 215025 of M/s Warren Tea
Ltd., Kolkata. There is no dispute about this document.

D20 This is a photostat copy of Demand Draft No.483425 dated 23.12.1996 for
Rs.5,00,000/- issued by State Bank of India, Commercial Branch, Kolkata. There is no
dispute about this document.

D.21 This is a copy of letter dated 8.4.2000 of Shri R A Shah, the then Mélnager of
Mahadevlal Nathmal, Kolkata to the Investigation Officer, CBI, Guwahati confirming
about receipt of a letter from M/s Kitply and its forwarding to HAE, Guwahati. There is

no dispute about this document.

D.22 This documént is a payment voucher No.S/1912 dated 1.11.1996 of M/s Warren:
Tea Ltd., Kolkata on account of a donation of Rs.3,01,955/-. There is no dispute about
this document. :

D.23  This is a copy of Inter Office Memo dated 20:12.1996 of M/s Kitply Industries
Limited issued under the signature of Shri S.P. Goenka in respect of donation of Rs.5
lakhs to Zami Memorial Charitable Trust. There is no dispute or doubt about this
document.

D24  This document is a copy of letter No. WTL/ACCT/D-3 dated 20.12.1996
forwarding a demand draft of Rs.5 lakhs as donation tc a Zami Memorial Charitable
- Trust addressed by M/s Warren Tea Limited. There is no dispute or doubt about this
donation having been given to the Zami Charitable Trust. ' :

D.25 This is a payment voucher No.S/2337 dated 23.12.1996 issued by M/s Warren
Tea Limited, Kolkata in respect of the donation referred to in D24 above.

D.26  This is a copy of voucher dated 23.12.1996 of State Bank of India, Commercial
Branch, Kolkata issued to M/s Warren Tea Ltd. in respect of a draft of Rs.5 lakh given as
donation to Zami Memorial Charitable Trust. :

’
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D.27 This is a copy of letter No. WTL/ACCT/D.3 dated 14.8.1997 addressed to Zami
Memorial Charitable Trust by M/s Warren Tea Limited in respect of donations made to
them.

D28 This document is a copy of letter No. WITL/ACCT/D-3 dated 28.12.1998
addressed by M/s Warren Tea Ltd. to Zami Memorial Charitable Trust asking for official
receipt for the donation.

“

D.29 This is a copyu of account opening form of A/C No.10308 of Zami Memorial
Charitable Trust. There is no dispute about this document. : .

D.30 This is a copy of statement of A/C of Zami Memorial Charitable Trust maintained

with Vijaya Bank, Laitumukhrah Branch, Shillong. There is no dispute about this

document.

D31 This is a copy of pay-in-slip dated 3.1.1997 related to A/c No. 10308 of Zami
Memorial Charitable Trust. There is no dispute or doubt about this document.

D.32 This is a copy of letter No.V.563/6/67 dated 12.5.1998 of Shri B. Basu, Addl.
Commissioner (Vig.), O/0 the DG (Vig.), Customs and Central Excise, New Delhi
addressed to the Superintendent of Police, CBI, Guwahati under which certain official

documents and files were forwarded to CBI.

D.33 This is a copy of letter No. Nil dated 27.4.2000 of Shri S.K.Ghosh, General
Manager (Finance) of M/s Warren Tea Limited, Kolkata adressed to the Investigating
Officer, CBJ, Anti Corruption Branch, Guwahati during investigation of the case.

D34 Itis a copy of extracts of printed accounts books of M/s Warren Tea Limited for
the year 1996-97, 1997-98 and 1998-99.

D.35 This is a copy of the Search List dated 9.4.1999. There is no dispute about this
document. ‘

D36 This documents is a copy of Memo dated 15.6.1999 drawn by Inspector of CBl,
Guwabhati in respect of Bank Account of Zami Memorial Charitable Trust. There is no

dispute about this document.

D37 This document is a copy of letter No.SR-1/97/1106 dated 9.6.1999 addressed by
the Registrar of Societies, Meghalaya, Shillong to the Superintendent of Police, CBI,
Guwahati forwarding the file relating to the registration of Zami Memorail Charitable
Frasi. 1 hero . <o dispute about the registration of the said Trust.

D.38 This is a copy of the Memo dated 5.8.1999 drawn by Inspector of CBI, Guwahati
regarding demand draft issued by S.B.L, Kilkata. There is no dispute about the document

in question.

6
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D39 This document is a copy of Memo dated 5.8.1999 drawn by Inspector, CBL
Guwahati in respect of sales of M/s Himatsinghka Auto Enterprises Guwabhati.

D.40 This document is a copy of Memo dated 28.4.2000 under which various
documents relating to donations to Zami Memoraial Charitable Trust by Warren Tea

Limited were produced by Shri A K Raha.

D.41 This document is a copy of Memo dated 8.4.2000 relating to recovery of some
inter-office communications of M/s Himatsinghka Auto Enterprises.

D.42 This is a copy of Production Memo dated 8.4.2000 in respect of documents
relating to donations made by M/s Warren Tea Limited to Zami Memoraial Charitable

Trust.

D.43 This a copy of Memo dated 7.4.2000 under which M/s Kitply Industries Limited
tendered copies of some documents to C.B.L ‘

D.44 This is a copy of the letter No.KIT/CAL/ dated 7.4.2000 issued by M/s Kitply
Industries Limited to C.B.I expressing their inability to produce copies of documents
demanded by C.B.L as they did not preserve their records beyond one year.

D 45 This is the certified copy of the Annual Return of M./s Kitply Indsuties Limkited
for th . 2 1996-97.

D46 This document is a copy of the letter No. GSR/CBI/1/2000 dated 16.5.2000 of
United Bank of India addressed to the Inspector, CBI, Guwahati handing over the
application for making the draft of Rs.1 lakh in favour of Zami Memorial Charitable

Trust.

D47 The document is a copy of DD application dated Nol for draft of Rs. 1 lakh on
United Bank of India, GS Road Branch, Guwahati.

D.48 .This document is a copy of producton memo dated 25.4.2000 in respect of draft of
Rs. 1 lakh in favour dof Zami Memorial Charitable Trust. As already mentioned above,
there is no dispute or doubt about this doncation having been given to the said Trust.

D.49 This is a copy of Memo dated 25.5.2000 drawn by Inspector, CBIVACB,
Guwabhati regarding recovery of certified copy of letter No. KIT/CA/96 dated 1.11.1996
from M/s Kitply Industries Limited.

D.50 This is a copy of letter No. SHI/Misc./CBI/DD/1/2000 dated 15.5.2000 addressed
by United Bank of India to the Inspect of CBI/ACB, Guwahati regarding the demand
draft for Rs. 1 lakh in favour of Zami Memorial Charitable Trust. There is no dispute or
doubt about the said draft having been received by the said Trust as donation.



D.51 This is a copy of Sales Certificate dated 11.11.1996 of Himatsinghka Auto @@

Enterprises, Tezpur (Assam) in respect of the Tata Diesel vehicle delivered to Zami
Memorial Charitable Trust.

)

D.52 This document is a copy of Bill No.TEZ/249/96-97 dated 8.11.1996 of
Himatsinghka Auto Enterprises N.T.Road Tezpur, Assam again in respect of Tata Diesel
Vehicle delivered to Zami Memorial Charitable Trust.

D.53 This document is a copy of registration certificate of vehicle No. ML-05b-2648
owned by Zami Memorial Charitable Trust.

D.54 - This document is a photostat copy of Money Account dated 1.12.1998 under the

signature of Mrs. L.R Mithran under which she gave an account of Rs.17,106.85 to the

Treasurer of the Zami Memorial charitable Trust in respect of the amounts spent for the
purpose of the Trust.

D.55 This document is a copy of Income Tax Assessment Order dated 14.3.2000 in
respect of M/s Warren Tea Limited.

D.56 This document is a copy of letter No. KIT/CAL/APPL/97-98 dated 25.7.1997
addressed by M/s Kitply Industries Limited to Mr. Allan R Mithran.

D.57 This is a copy of deposit slip of Vijaya Bank dated 26.5.1997 in respect of Zami
Memoriala Charitable Trust. '

D.58 This document is a certified copy of fax addressed by M./s Kitply Industnes

Lxmxted to M/s Warren Tea Limited, Kolkata.

D.59 This document is a copv of Inter Office Memo dated 6.11.1996 of
Himmatsinghka Auto Enterprises, Guwahati to their Amingaon office showing receipt of
payment in respect of the vehicle supplied to Zami Memorial Charitable Trust.

D.60 This is a copy of authority slip dated 6.11.1996 of M/s Kitply Idustries Limited to
Zami Memorial Charitable Trust, Shillong.

D.61 This document is a copy of letter No. WRL/ACC1/D-3 dated 12.4.2000 addressed
by M/s Warren Tea Limited to M/s Kitply Industies Limited regarding donations to Zami

Memorial Charitable Trust.

D.62 This document is a copy of Memo dated 24.8.2000 drawn by the Inspector of
CBI/ACB, Guwahati regarding recovery of some house rent and electricity receipts.

D.63 This document is extract of House Rent Account Register showing letting out of
premises at Tura.
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D64 This document is a copy of letter dated 6.9.1997 addressed to $.D.0., Electircal,
" Tura by Mr. Khirode Mark in respect of presmises stated to have rented out by Mr. AR

Mithran.

D.65 This is a copy of printed receipt No. 171872 dated 25.5.1998 issued by
Meghalaya State Electricity Board, Tura. :

D.66 This document is a copy of electricity bill dated 15.5.1998 issued to Mr. AR,
Mithran.

D.67 This document is a Memo dated 14.6.2000 showing recovery of a copy of Income
Tax Assessment of Warren Tea Limited for 1978-79 and a copy of letter written by M/s
Kitply Industries Limited to M/s Warren Tea Limited.

D.68 This document is a copy of discreet Inquiry Report dated 8.12.1997 of Shri
N Kar, Assistant Commissioner (Vig.)

5. Shri S.V.Singh was appointed to be the Presenting Officer by the Disciplinary
Authority while the Charged Officer nominated Dr. D.D Rishi as her Defence Assistant.

HEARINGS

6. At the start of first hearing on 25 May, 2002, the chargcs contained undcr Memoranduin
dated 13.12.2001 forwarded under F.No.C-1401 1/39/2001-Ad.V dated 11.04.2002 were read over
to Smt. L.R. Mithran and shc was requested to indicate whether she admits any or all the charges
contained in Anncxure-I to the said Memorandum. It was submitted on bchalf of Smt. L.R.
Mithran that the charges contained in the Memorandum referred to above were fatze and
fabricated and therefore were denied by her. On denial of the charges on behalf of Smt. L.R.
- Mithran, it was dccided to proceed further with the inquiry.

7. Shri S.V. Singh, P.O. and Dr. D.D. Rishi, Defence Assistant, were then requested to go
through the list of the documents and the list of the witnesses as contained in Annex - ' and
Annexure IV of the said Memorandum and to indicate as to whether it is necessary to go through
the entire exercise of examining all the prosecution witnesses with reference to the documents
lizted in Annexure III and statement listed in Annexure IV. At the outset, Dr. D.D. Rishi drew
attention to the contents of Chapter 11 of Swamy's Compilation of CCS (CCA) Rules, which
outlines the procedure for conducting inquiry and submitted that the documents as listed in
Annexure I of the said Memorandum have to be produced in original and are required to bc
bought on record as prosccution documents for further proceedings in the inquiry. Dr. D.D. Rishi
drew particular attention to the para 2 of Chapter 11 of the said Compilation which specifically
provides that thc document appended to the Charge Sheet are to bc made availablc by thc
Discip!’ -y Authasits; to the Presenting Officer, who will the custodian thereof. It is further
provided that the documents may bc taken on record on the date of preliminary hearing itsclf or in
the course of hcaring as may bc found convcnient. It is also provided that once the listed
documents are brought on rccord, they arc to be assigned exhibit numbers in thc continuous
scrious such as S-I. S-H. The instructions further provided that once the documents are brought
on record and are marked in the above manncr, they should not be passed on to the Presenting

officer for custody.
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8. On this preliminary objection raised on behalf of Smt. L.R Mithran, the Presenting Officer
Shri S.V. Singh was requested to indicate if the documents in original as listed in the said
Memorandum were available with him. He pointed out that the documents in original are
available with CBI. Shri S.V. Singh pointed.out that the CBI had addressed the communication to
Smt. L.R. Mithran stating that inspection of the original relied-upon documents can be taken up in
the office of DSP (CBI), Shillong on any working day with advance intimation to DSP. It was
agreed by Dr. D.D. Rishi that such communication No.3/2(A)-99-SHG/2946 dated 14.5.2002 had

been received from CBI and copy of this communication may be taken on record. Shn S.V.

Singh, P.O. submitted that in view of this conunuusiuuon vvie i1, ested photo copics of the
relied-upon-documents as contained in Annexure III to the said Memorandum may be taken on
record and marked as exhibits. On this suggestion, Dr. D.D. Rishi pointed out that attested photo
copies as such could not form the basis of conducting inquiry. First, the documents in original had
to be made available to the Inquiring Authority and then it is prerogative of the Inquiring
Authority to allow the inspection of original relied-upon documents to the Charged Officer. Dr.
Rishi stated that no doubt the CBI had addressed the communication to the Charged Officer to
take inspection of the documents. However, he alleges that the communication to inspect the
documents was meant to terrorisc the Charged Officer. Dr. D.D. Rishi also pointed out that the
letter dated 14.05.2002 reccived from CBI docs not disclose the rcasons why the documents in
original were not made available to the Inquiring Authority. On this objection of the Defence

Assistant, Shri S.V. Singh produced the letter No.3/2(A)/99-SHG/2525 dated 24.04.2002 written

by the Supcrintendent of Policc, CBI ACB, Guwahati intimating that since the onginal

documents were required to be exhibited in thc Court during the trial, the attested photo copies of

the relicd-upon documents and statcment of witncsses were being sent therewith. A copy of this
letter was taken on rccord and copy of this letter was also made available to the Charged Officer.
It was ordered that inspection of the documents in original may be taken by or on behalf of the
Charged officer by contacting DSP, Shillong as intimated by CBI and during the inspection and it
may be satisfied that the attcsted photo copies as supplied by the CBI are genuine. Dr. D.D. Rishi,
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that the next hearings would l;e held in Kolkata, Shillong and Gﬁwahati from 24.06.2002 to
28.06.2002.

9. The next hearing of the case was held on 21¥ June.2002 at Guwahati. At the start of
the inquiry, attention was drawn to wvinisuy's letter F.No.C-14011/39/.vui-Ad.V dated
29.05.2002 addressed to Shri S.V. Singh, Presenting Officer clarifying that the Charged
Officer will be given an opportunity to inspect the documents before the commencement
of the regular hearings in presence of the Inquiring Officer or the Presenting Officer or
any other officer deputed for the proceedings. The Defence Assistant, Dr. D.D. Rishi
poinied out that the Inquiry Officer had afforded the opportuzity to the Chargec Officer.
He also stated that he has no objection to the inquiry being conducted further. He also
requested that an extension of time inay be given for inspection of documents, which
were available with the CBI at Shillong. He also pointed out that 10 days advance notice
was 10~ - 1 to the Presenting Officer and the inspection was likely to take some time.
He, however, stated that he had no objection for proceeding further with the inquiry.

9 Summons had been issucd to ten witnesses to attend the proceedings at Guwahati on
21.06.2002. A communication he! been. reccived from Shri Subroto Kumar Kanungo,

10
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Witness No.29 intimating that he had to go for his daughter's treatment and therefore, he
would not be able to attend the inquiry at Guwahati.

10. The folldwing witnesses were present on the 21.6.2002 at Guwabhati:-

il.

iil.

iv.

vi.

vil.

Vii.

1X.

Shri PC Bordoloi, Assistant Manager, SBI (Roha Branch).
Shri A K. Raha, Lachit Nagar, Guwabhati-7.

Shri D.K. Thakuria, Manager, M/s. Kitply Ltd., Guwabhati.
Shri S.K. Roy, M/s. Himatsingka Auto, Chatribart, Guwahati.
Shri K.R. Kabui, S.L, O/o the S.P., CBI, ACB, Guwahat.
Shri M‘anoj- Banerjee, S.1., CBI, ACB, Guwahati. |

Shri Paresh Chandra Sharmah, UBI, G.S. Road, Guwahati.
Shri O.P. Prajapati, M/s. Kitply Ltd., Guwahati.

Shri R.P. Bose, Dy. SP, CBI, Kolkata.

11, All the above witnesses, except Shei R.P. Bose, were cxamined: by the Presenting Officer
and eross-examined by the Defence Assistant. It was decided to take up cxam,ination- and: eross-
examination of Shri: R.P. Bose at Kolkata on 25.06.2002.

12.  The next hearing was held at Shillong on 22.6.2002 when:the following witnesses
had been called to tender evidence: : '

1.

iii.

v,

vi.

Vvil.

viii.

Shri Sukanta Das, Superintendent, Central Excise,

Shri Mohit Kumar Chakraborty, Head Assistant District 'T"r?ansport Office
Shri Ricky G. Momin of Tura

Mrs.L. Kharkongar, Registrar of Societies, Meghalaya

Shri P. Ramakrishnarao, Manager, Vijaya Bank, Shiilon’g

Shri B.K. Sharma, Assistant General Manger, State Bank of India. Shillong.
Smt. Lalchangliani Sailow, Inspector, Central Excise |

Shri Debashis Ghosh from Telecommunication Department, Shillong.

e
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13.  Out of the above witnesses, Shri Mohit Kumar Chakraborty came and handed ove@@)

‘a letter stating that he was not aware as to in what connection he was being summoned.

Shri Debashis Ghosh of Telecommunication Department appearcc in respect to the
summons but the Presenting Officer decided not to examine him as a departmental
witness. Smt. L. Kharkongar did not present herself at the time of inquisy. S/Shri Sukantc
Das, Ricky G. Momin and Smt. Lalchangliani Sailow appeared and were examined by
the Presenting Officer and cross-examined by the Defence Assistant. The remaining

witnesses did not come.

14. - The next hearing was held at Kolkatta on 24% June 2002. The following witnesses
had been summoned to appear before the Inquiring Authority:-

i. Shri Sanjay Sen, Manager Accts,, M/s.Wgrren Tea Ltd.

i, Shri Bidhu Bhusan Khatua

ii. Shri Haridasan Nair of M/s. Kitply Industries Ltd.

iv. Shri Subojit Kr. Ghosh, General Manager, M/s. Warren Tea Ltd.

v. Shri Anil Kr. Banka, Director, M/s. Kiiply Industries Limited

vi. Shri Prabhat Kr. Ghosh, Managing Director, M/s.Warren Tea Ltd.
vii_‘ .Shri: Shambunath Jajoria, Director of M/s. Kitply Industries Ltd.
viii. Shri Ram. Avtar Saha

ix. Shri Sunil Kr. Biswas, Chief Manager of SBI , Kolkata.

15.  Out of the above witnesses, Shri Ram Avtar Singh did not appear and addressed a
1~‘er informing that he would be out of town. Shri Suni! Kr. Biswas also did not appear.
The Presenting Officer took up examination of the witnesses with reference to their statemen’

made available by the CBI. At this point, the Defence Assistant, Dr. D.D. Rishi stated that the
statements recorded by CBI were not cited as relied-upon documents and could not be introduced
as evidence at this point of time. The Presenting Officer explained that these statements are
nothing but the testimony of recovery or surrcndering of certain documents, available with or
under the control of the witnesses. The statements per s¢ do not contain any evidence in respect of
the charges and they mostly contain personal details of the witnesses. The Defence Assistant, Dr.
D.D. Rishi, however persisted with his objection and wanted his objection to be placed on record.
However, the explanation given by the Presenting Officer about the contents of statements made
available by CBI was accepred and .Jcfence Assistant was assured that except for the presentation
or the recovery of the documents, these evidence are themselves, not relied-upon documents in
the inquiry. The statements have no other evidentiary value and to that extent, the Charged
Officer's rights of a fair inquiry would not be compromised by a reference to these statements
while getting the relied-upon documents, recovered from these witnesses, verified from them.
, wiiowing witnesses werc cxamined by the Presenting officer and cross-cxamined by the Defence

Assistant:-

12



1. Shri Sanjay Sen
ii. Shri Bidhu Bhusan Khatua-
iii.  Shri Subojit Kr. Ghosh

iv. Shri Haridasan Nair
“

v. Shri Anil Kr. Banka
vi. Shri Prabhat Kr. Bose

vii.  Shri Shambunath Jadojia
16.  Next hearing of the case on 25" June, 2002 was also at Kolkatta. The following
_witnesses had been summoned to appear before the Inquiring Officer:-

i. ShriRP. Bose, Dy.SP., CBI

it.  Shri Paﬂhav Roy Chowdhury, M‘ariageﬂ, State Bank of India
i Shri Ni’mpa-m: Kar, Assistant Commissioner (Vig.).
iv. Shri AK Das, the then: Deputy Director of Anti-Evasion
v. Shri Ram Avtar Saha

vi. Shri Pawan Kr. Goenka, Managing Director of M/s. Kitply Industries Limited

17. During the said hearing on 25.6.2002, Shri Partha Roy Chowdhury did not turn up for
inquiry, Shri Pawan Kr. Goenka and Shri Ram Avtar Saha presented but both of these witnesses
were chosen not to be examined by the Presenting Officer. Following witnesses were examined
and cross-cxamined: Shri A K. Das, Shri R.P. Bose, and Shri Nirupam Kar. ‘

18.  The next:"hearing of the case was held on 10™ August, 2002 at New velhi as the
Charged Officer wanted to produce defence witnesses. At the outset, a copy of letter
C.No.1l/Addl.Commr./Conf/CF/Kol-1V/2002 dated 01.08.2002 received from Shri SV,
Singh, Presenting Officer was made available to Dr. D.D. Rishi. In the said letter, Shri
S.V. Singh had pointed out that under Rule 14 (1) of CCS (CCA) Rules, the Defence
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Assistant/Charged officer is required to give the list of witnesses and evidence at the @

beginning of the inquiry. Dr. Rishi pointed out that provisions of Rule 14 (11) are not
relevant as they refer to a situation where the government servant fails to appear within
the specified time or refuses or omits to plead. He also pointed out that here the
Presenting Officer has adduced all evidence in support of the charges and has already
closed the case. Thereafter, it is the right of the defence to produce its own evidence and

- witnesses in terms of Rule 14 (17). He, thcrefore, pleaded that the objection raised by the

Presenting officer was not sustainable. On consideration of this aspect, it was decided to
go ahead with the production of evidence and examination and cross-examination of the
witnesses in terms of rule 14 (17) of the CCS (CCA) Rules.

19. At the beginning of the hearing on 10" August, 2002, Dr. D.D. Rishi, Defence
Assistant submitted affidavits sworn before the Judicial Magistrate First Class by the

following persons:-
1. Mr. AR Mithran
ii. Mr. H.S. Kumbht
. Mrs. L.T. Zauvi
. Mrs. Hlimpuit
v. Mrs: Laldawni
vi. Mrs. Lalniehchawngi‘
vii.. Mrs. Dartahniengi
viil.  Mrs. Biaksangi
ix. Mrs. Esther Lianchhawni
Xx. Mrs. L.T. Muani
xi. Mrs.L. Chungnungi
xii. Mrs. Lalremawii
xiit.  Mrs. Lilypuii
aiv.  Mrs. Rose iviary Lalhmangaihzuali

xv. Mrs. Vanlalruati
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20. Copies of these affidavits were made available to the Presenting Officer, Shri S.V.
Singh. During the course of hearing, following additional documents were produced by

_ the Defence Assistant:- .

a) Order No.A-616-61D/Cal/§9 dated 15.6.1999 passed by the Customs, Excise
and Gold (Control) Appellate Tribunal, Eastern Bench, Kolkata in Appeals

E/V-137, 138/97.

b) Copy of the order passed by the Hon'ble Supreme Court in Civil Appeal'nb.D- |
17640/99 dated 12.01.2000. : -

21.  Following witnesses were examined and cross-examined during the hearing on
10.8.2002:-

i, Mr.A.R. Mithran, Mercy Dez, Nongrim Hills, Shillong
1. Mr T. Haokip, Addl. Commr., Central Excise, Shillong

i Mr. H.S. Kumbhat, Statutory Auditor, ZMCT, Shillong

1v Mrs. LT Zauvi, Lau-0-Sib, Madaqriting,‘Shillong |
v. Mrs;. L. Chungnungt, Madanriﬁng, Shillong |

vi. Mrs. If;aldawniv; Madanriting, Shillong

vil. Mrs. Lalniehchwngi','Madanriting, Shillong

viil.  Mrs. Darthahniengi-, Happy Valley, Shillong

ix. Mrs. L.T. Muani, Lau-o0-Sib, Madanriting, Shillong
);. Mrs. L.R. Mithran, Mercy Dez, Néngfim Hills, Shillong

xi. Mrs. Lalremawii, Madanriting, Shillong.

22.  During this hearing, the Charged Officer, Smt. L.R. Mithran offered herself to be

examined on her own behalf in terms of Rule 14 (17) of CCS (CCA) Rules, Dr. D.D.
Rishi, Defence Assistant cxamined her. Shri S.V. Singh. Presenting Officer did not

choose to cross-examine her. It was decided that any additional points or briefs, if any,

will be submitted by 19th August, 2002.
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23.  The Presenting Officer Shri S.V. Singh filed his written brief dated 18.7.2002 C
vide C.No.2/Addl. Commr/Con/CE/Kol-1V/2002 dated 22.7.2002. The submissions made
in response to it have been taken on record. The Charged Officer has decided not to file a

rejoinder. The Defence Assistant has iriformed that all the points in additional brief have
already been covered by him. ‘

WRITTEN BRIEF BY SHRI S. V. SINGH PRESENTING OFFICER

Shri S.V. Singh, the Presenting Officer submitted a written brief dated 13.7.2002
containing arguments in support of the charges which are as under : '

1) Under his letter no. 3/2(A)/99 — SHG 2525 dated 24.04.2002 Superintendent of
Police. CBI, ACB, Guwahati forwarded, to him the attested photo copies of relied upon
documents and statements of witnesses for the purpose of departmental inquiry. Under the
said letter it was also mentioned that the original documents are required to be exhibited in
the court during trial. Photocopies of the documents were supplied to the charged officer
vide Vide F.No. 2 /Addl. Commissioner/COM/CE/KOL-1V/2002dt.2.5.2002. Also the
charged officer was requested to take inspection of the documents in the office .of the SP,
CBI, Guwahati vide above letter. At the time of preliminary hearing on 25.5.2002 at Delhi
it was argued by the Defence Assistant on behalf of the charged officer that the LA should
have in his possession the original documents. The actual position of the documents was
explained by him that since simultaneous prosecution, proceeding are also continued in the
court of law and the original documents are to be exhibited in the court, photocopies
(attested) by the CBI should be accepted for the purpose of departmental proceedings. It
was also submitted by him that the C.O. has been given liberty to take inspection of the
documents relied upon in the memorandum. '

(i) A case of duty evasion by M/s. Kitply Industries was detected by the officers of
Director General, Anti-Evasion, Calcutta in 1994 and the same was forwarded to the
Shillong Commissionerate as the factory premises of the said firm- falls within the
jurisdiction of Shillong. The notice to Show cause No.Ch.44/6/Adjn/95/77278-84(3) dated
28.2.95 — (Document No.3) was issued for evasion of duty of Rs.35,79,07,804.00 . ‘Mrs.
L.R. Mithran, Commissioner heard the case on 17.9.96 in her office at Shillong. During the
hearing Shri S.P.Goenka, Chairman of M/sKitply Industries along with an advocate
attended the Personal Hearing on behalf of the company, (Document No.4). However the
statement of Shri Shambhunath Jajodia (PW-4) shows that during personal hearing besides
Shri S.P. Goenka and an advocate Shri Shambhunath Jajodia, Shri Haridasan Nair of the
company were also present. The final adjudication order was issued on 05.12.96 vide order
no.32/Commissioner/Ch-44/CE/96 dated 05.12.96 (D-5). The adjudication order sliced
down the central excise duty to Rs.8,13,40,448.00 to be paid by the said firm thereby

causing a loss of Rs.27,65,67,356.00 to the Govt.

(iii)  In between the hearing of the case of M/s Kitply Industries Ltd. in 17.9.96, and
passing of order on 05.12. 1996 Mrs.L.R. Mithran, Commissioner, floated a trust, viz, “Zami
Memorial Charitable Trust” in the name of her late mother. The said trust received
donations in cash besides a Tata Mobile Vehicle registration no.ML-05-B-2468 from one
M/s. Warren Tea Ltd. an associate firm of M/s. Kitply Industries Ltd., Calcutta. The
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sequence of events and documents/statements discussed below will reveal that. passing of
adjudlcatlon order and formation of the Trust had a close nexus. The Trust had been formed
to receive benefits from the firm indirectly through the associate firm of M/s. Kitply for the
favour shown during the adjudication. The benefits received through M/s. Warren Tea Ltd,,
an associate of M/s Kitply Industries Ltd. is nothing but an attempt to conceal actual fact.

(iv) Documents discussed below will reveal that MrsL.R. Mithran, IRS, was solely
involved in formation of the Trust in the name of her mother and was always in total control
of the trust. Challan No.1643 indicates that Mrs. L.R. Mithran herself had tendered the
challan form for promotion of the trust and submitted Rs.250/- as registration fee with the
Registrar of Societies, Meghalaya on 26.11.96 for registration of the trust during the time of
adjudication (D-7). The Registration Certificate had been issued on 28.11.96 in the name of
her late mother “Zimi Memorial Charitable Trust (D-10). Challan filled up on 26.11.96 and
registration certificate received on 28.11.96 also shows that registration was made under
hurried persuasion with intention to receive the benefits urgently. The provisions of the
Memorandum of Association (D-8) and the rules and regulation (D-9) of the Trust shows the
permanent family ownership over the trust and all powers have ultimately concentrated with
Mrs. L.R Mithran with a sole motive to utilise the trust for the benefit for herself and for the
members of her family. The first and foremost condition in the Memorandum of association
under Chapter VIII is that “All the direct descendants of P.L.Zami (the late mother of .
Mrs.L.R Mithran, Commissioner) shall be trustees and her husband P.U.K.T Khuma shall be
the chief patron. These shall be for life. On the demise of the said patron the trustees shall

nominate one of the trustees as Chief Patron”.

v) The governing body have been entrusted with the powers of all decisions on issues
relating to the society, but in case of dispute, indecision or difference of opinion, the trustees
and the Chief Patron shall have the veto power (Chapter-D( of the Memorandum of
Association). It means, Trustees and the Patrons are enjoying absolute authority over the
governing body. The governing body comprise (1) President (2) Vice-President, (3) General
Secretary (4) Treasurer (5) Finance Secretary (6) Asstt. General Secretary (7) Three senior
advisor (8) ten executive members (9)Chief Patron and (10) seven trustees. (Chapter-X of
the Memorandum of Association). Section 26 of the Rule and Regulation states that “The
governing body shall be appointed by the representative Trustee once in 2(two) years.”

(vi)  There are all together seven trustees besides chief patron and patrons are represented
by Mrs. L R Mithran alias P.L.Lalpari (Chapter-X of the Memorandum of Association).
Rule 34 provides that “Trustees may ask any office bearer to relinquish charge/post for any
of the reasons in 14 and 15 subject to the provisions of 16”. Rule-37 provides that “All
projects schemes, receipts, and expenditures shall require the approval of the governing
body in general and the trustee in specific’. Rule 49 provides that : Any proposal for
amendment of the Rules shall be in writing for consideration by the governing body and
approval by the Trustee”. Rule-50 provides that “All appeal against action under 14 and 15
lie with a committee consisting of Chief patron, representative Trust and an;, ?(two) ot!

trustee”. Rule-53 provides that “The trust may be dissolved by a resolution passed by 50%of
the governing body and approval by the representative trustee and chief patron. However,
the proposal may be known to the general body. Rule-54 provides “upon dissolution of the
Trust all properties, movable and immovable of whatever description and after the



50%‘”

satisfaction of all debts and liabilities shall be transferred to the some other charff@ble
organization having similar aims and objectives”. Rule-55 provides that “The representative
trustee and the chief patron shall decide the name, address and particulars of such charitable

organization as mentioned in 54 above”.

; (vii)  From the above citation of the Rules and Regulations of the trust it appeared that
though governing body had been exhibited sole authority of the trust but in practice the

trustees are all in all of the Trust. Trustees are for life . Trustees appoint the governing
body. Trustees can dismiss an office bearer. For implementing any decision, for receipt and
payment of any amount trustees’ approval is necessary. No arrangemesit of Rules c-- be
carried out without the approval of trustees. No appeals lie against the ducision of trusiees.
In case of dissolusion trustee would decide about the fate of the property of the trust. And
Mrs. P.L.Lalpari alias Mrs.L R Mithran is the representative of all the trustees. All powers
originate from her and end with her. In other words, it can be said that the Trust is of Mrs
L.R. Mithran, the Charged Officer.

(viii)  The personal hcaring of the casc of demzaad on M/s Kitply Industries Ltd.,Calcutta,
was held on 17.9.96 in the office of Mrs.L.R Mithran, Commissioner at Shillong. Shri
S.P.Goenka, Chairman of M/s Kitply Industries Ltd., Calcutta, among others were present
during the said personal hearing as depicted from the record of personal hearing (D-4) and
also from the statement of Shri Shambhunath Jagodia, Director, M/s Kitply Industries,
Calcutta (PW-14).  Final adjudication order was issued on 5.12.96 (D-5) by
Mrs.L.R Mithran,. Commissioner slicing the original demand of Rs.35,79,07,804.00 to
Rs.8,13,40,448.00 thereby causing loss to the Govt. to the tune of Rs.27,65,67,356.00
obtaining valuable things from the M/s Kitply Industries Ltd., Calcutta. The benefits flowed

from different routes, adopting different Modus Operandi but the benefit was actually given

by M/sKitply Industries Ltd., Calcutta whose case was adjudicated by Mrs.L.R Mithran,
Commissioner. The indirect route was used for receiving the benefit only to suppress the
dealings between Mrs.L.R Mithran, Commissioner and M/s Kitply Industries Ltd., Calcutta.
Shri S.P.Goenka, Chairman of M/s Kitply Industries Ltd., Calcutta was the key person
behind . di-i with Mrs L R Mithran, Commissioner. All the activities originated from
Shri S.P.Goenka of M/s Kitply Industries Ltd., Calcutta, soon after Mrs. L.R Mithran,
Commisssioner initiated hearing their case personally on 17.9.96 and Shri S.P.Goenka,
Chairman of the said firm appeared before her for personal hearing on behalf ~¢ M/s Kitply

‘ Industries Ltd., Calcutta, among others. There was an arrangement in ¢ ween Shri

S.P.Goenka, Chairman of M/sKitply Industries Ltd., Calcutta and Mrs.L R Mithran,
Commissioner for extracting benefit out of the favour to be shown by slicing the demand to
an abnormally low amount and deceive the Govt. In this dealings the services of M/s
Warren Tea Ltd. had been utilised and M/s WarrenTea Ltd acted on the advice of M/s Kitply
Indusiscs wia. To understand the reasons for involvement of M/s Warren Tea Ltd. in the
deals actively on the advice of Shri S.P.Goenka, Chairman of M/s Kitply Industries Ltd.,
Calcutta, their official and personal relation need to be examined.

(1x)  Shri S.P.Goenka beside being the Chairman of M/s Kitply Industries Ltd. was also
an advisor to the Board of Directors of M/s.Warren Tea Ltd. Shri P.K . Goenka the son of
Shri S.P.Goenka was the Managing Director of M/s. Kitply Industries Ltd. and was also the
President and Managing Director of the Warren Tea Co. (PW-27 — D34). It is observed from
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the above that Shri S.P.Goenka of M/s Kitply Industries Ltd. and M/s.Warren Tea Co. had
official as well as family relation. Otherwise it can be said that the two firms are of the
family business of Shri S.P.Goenka. Shri S.P.Goenka utilising his family position as well as
_ official position was very much able to:serve the cause of M/s Kitply Industries Ltd. out of

the sacrifice from M/s Warren tea Company. The following activities of Shri S.P. Goenka
would show in detail, how he had engaged persons in accomplishment of his mission to
obtain favour from Mrs. L R. Mitran, Commissioner. On 1.11.96 Shri S.P. Goenka,
Chairman of M/s Kitply Industries Ltd. asked in a letter to Shri P K. Bose of M/s.Warren Tea
Ltd. to purchase one DD on State Bank of India payable to M/s. Himat Singhka Auto
Enterprises, Gauhati, for Rs.3,01,502.00 and send the DD to him — (D-3). On 1.11.96
itself payment Voucher issued from M/s.Warren Ltd. for donation for Rs.3,01,955.00 in
favour of M/s. Himatsingka Auto Enterprise cheque no.770116.( D-7). On 1.11.96 itself
Cheque no.770116 dated 1.11.96 of S.B.L. Commercial Branch, Calcutta issued by
M/s.Warren Tea Ltd. dt. 1.11.96 in favour of M/s Himatsingka Auto Enterprise, Calcutta
for Rs.3,01,955.00 (D-17). On 1.11.96 itself letter written by M/s Kitply Industries Ltd.,
Calcutta to M/s. Himat Singhka Auto Enterprise C/o. Madhabdeo Nath Mal, 40B, Princep

Street, Calcutta-1, contents of the letter are:-

“For kind attention : Mr. Rajesh Shah. With reference to the telephonic discussion of
our Mr. Thakuria had with your S.K Roy, Guwahati office, we are sending herewith one
cheque no.770116 dt. 1.1196 for Rs.3,01,955.00 drawn on State Bank of India issued by
‘M/sWarren Tea Ltd. in your favour. Kindly arrange to encash this cheque and inform your
Gauhati office immediately so that they may release delivery order of the car. PS. - The
vehicle value is Rs.3,01,502.00 cheque issued for Rs.3,01,955.00. Please arrange to refund
the excess amount of Rs.453.00 at your end.” (D-12).

(x)  Letter dated 8.4.2000 of Mr. R A Shah, Manager, Mahdeorao Nath Mal, Transport
Contactor and Commission Agent addressed to Mr. Manoj Banerjee, Investigation Officer,
CBI, ACB, Gauhati reads “This is confirm you that the original letter no.Kit/Cal/96 dated
1.11.96 received from M/sKitply Industries Ltd. was sent to M/s. Himatsingka Auto
Enterprise, Gauhati. The remark on the letter is written by the undersigned”. (D-21) Inter
office Memo dated 7.11.96 issued by M/s.Himatsingka Auto Enterprise, Calcutta to their
Gaubhati office written by Shri R.A_Shah reads: . :

“As informed you vide our Fax dated 2.11.96 we have received a cheque no.770116
dt.1.11.96 for Rs.3,01,955.00 on S.B.I. Commerciasl Branch, Calcutta from M/s Kitply
Industries Ltd. vide their letter No Kit/Cal/96 dated 1.11.96 which is enclosed herewith.
The above cheque was deposited in your bank account with S.B.1. Princep Street Branch on
4.11.96. To-day we have issued cheque no.070889 for Rs.3,02,408.00 (for DD on Gauhati
for Rs.3,01,955.00 and DD Cheque Rs.453.00 ) and obtained a Bank Draft No.177156 of
date for Rs.3,01,955.00 in your favour on SBI, Gauhati which is enclosed herewith” (D-13).
The Draft No.177156 is dated 7.11.96 as stated above.(D-14). Bill dated 8.11.96 for
Rs.3,01,955.00 was raised by M/s.Himatsinka Auto Enterprise, N.T.Road, Tejpur, Assam
sold to P.L.Zami Memorial Trust, Shillong Meghalaya — for cost of one New Tata Diesel
Vehicle Model No.207/28 grew CAB GBS 16 Engine No.483 DLAIHTQ 797201 (D-15).
Receipt dated 9.11.96 of Rs.3,01,955.00 was issued by M/s Himat Singhka -Auto
Enterprises, Gauhati in favour of M/s.Warren Tea Co. a/c. P.LL.Zami Memorial Trust,



Shillong. (D-3). Sale certificate dated 11.11.96 was issued by M/s.Himatsingka Qo
Enterprises, Assam in favour of P.L.Zami Memorial Trust on 8.11.96 (D-51).

The relevant extracts of letter dated 27.4.2000 of Shri S.K.Ghosal, General Manager
Finance of M/s.Warren Tea Ltd., Calcutta, addressed to the Investigation Officer, CBI,
Anti-Corruption Branch, Sunderpur, R.G.Barua Road, Dispur, Guwahiti-781005 are-

“I, Mr.S.P.Goenka, the chairman of M/s.Kitply Industries Ltd. used to be associated
with our company as its Board Advisor. On the basis of his requirements a cheque for
R.3,01,955.00 was made out by our company favouring M/s.Himatsinka Auto Enterprise
account Zami Memorial Charitable Trust, Shillong for purchase of a new Tata Diesel
Vehicle Model No.207/28 CREWCAB CLB GBS 16 being chassis n0.374006 H.T.Q.9
31101, Engine No.483 DL 41 HT)7 97201 as would be apparent from the erclosed original

documents.” — (D-33).

The relevant extracts of statement dated 16.6.2000 of ) P.™rajapati, Accountant,
M/s Kitply Industries Ltd., Gauhati — (PW-26) are:-

“To-day I was shown slip pad of Kitply and confirm that the writing appearing as
P.L.Zami Memorial Charitable Trust was written by me for preparation of Gate Pass / delivery order
from Himatsinka Auto Enterprise relating to delivery of vehicle on behalf of above trust. 1 also state
that after taking the above said intcr office memo either I have given to the representative of Zami
Memorial Charitable Trust or given to Shri D.K.Jhakaria, local Manager of our company at our
office.”(PW-26). The vehicle was registered in the name of the Trust on 13.1.97.”

(xi) From the above documents and statements it is proved that a Tata Diescl Vehicle Model
No0.207/28 CREW CAB CLB GBS16 was purchased by M/s.Warren Tea Ltd.,Calcutta at the
instance of Shri S.P.Gocnka, Chairman, Kitply Industrics Ltd., Calcutta for donation to
M/s.P.L.Zami Memorial Charitable Trust in betwcen the pcriod of personal hearing of the
adjudication of M/s.Kitply Industrics Ltd., Calcutta’s Case on 17.9.96 and the adjudication order of
the case on 5.12.96. There was no other reason for giving such donation to a charitable trust where

Mrs. L.R Mithran, Commissioncr wi ' i ol 20 svhee the officer e hearine ta decide their 37
crores case.
(xit) Secondly, the date of donation is also very much relevant. On 1.11.96 Shri S.P.Goenka,

Chairman of Kitply Industries Ltd. asked M/s Warren Tea Ltd. to purchase a Demand Draft in favour
of Himatsinka Auto Enterprisc, a Tata vchicle dealer for purchasing a vchicle to be donasted to the
P.L.Zami viemoniai Chanwable Trust where Mrs. LR Mithran, Commissioner is a representative of
the trust. On 11.11.96 finally sale certificatc was issued by M/s.Himatsika Auto Enterprise in favour
of M/s.P.L.Zami Mcmorial Charitablc Trust when the said charitable trust did not come into
existence. The charitable trust was constituted on 22.11.96 (D Nos 8 & 9) and challan of thc
registration was submitted on 26.11.96 and Registration certificatc was received on 28.11.96 (D- 7 &
10). Certainly Shri S.P.Goenka, Chairman of Kitply Industries Ltd., came to know that there
is going to be formed a trust by Mrs L.R Mithran, the Commissioner, Shillong and he had to
aonate a vehicle to the vust. It is cicarly.-a pre-plancd st~~‘egy between Mrs L R Mithran,
Commissioner, Shillong and Shri S.P.Goenka, Chairman, Kitply Industries Ltd. to receive
the benefit in exchange of a favour to be shown during adjudication of the case of
M/s Kitply Industries Ltd. This was possible unless Smt. L.R. Mitran confided 1n Shri
goenka of her plan and an indication to Shri Goenka to dona. in form of cash and kind to

the concerned trust.
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(xiii)  The following documents would also prove that M/s Kitply Industries Ltd. had also
donated an amount of Rs.5,00,000.00 to P.L.Zami Memorial Charitable Trust, Shillong
besides donation of vehicle by adopting same method after their case had been adjudicated
on 5.12.96. Shri S.P. Goenka, Chairman, Kitply Industries Ltd, had asked Shri P.K. Bose of
M/s. Warren Tea Ltd, Co. to purchase one deman draft for Rs. 5 lakhs in favour of M/s.
Zamani Memorial Trust, Shillong on 20.12.96 and send the draft to him on 21.12.02 (D -
23). M/s. Warren Tea Ltd, requested the SBI, Commercial Branch 24, Park Street, Calcutta
— 700 016 on 21.12.96 to issue a DD for Rs. 5,00,000/- and debit the amount together with
Bank charge to their cash credit A/c. no. 21 50 25 (D - 18)." A demand draft had been
issued on 23.12.96 in favour ofSBI, Shillong No. 483425 in the name of Zami Memorial
Charitable Trust for Rs. 5,00,000/- by the Bank (D-20) and the amount was debited from
their ledger together with bank charge (D - 19). The said amount of the draft of Rs.
5,00,000/- appeared to had received in the accounts of Zami*Memorial Charitable Trust in
their bank ledger A/c of Vijaya Bank, Shillong on 7.1.97 (D-30). This had also been
confirmed by the Communications of M/s. Warren Tea Ltd, (D-33 & 38).

2 (i) Zami memorial Charitable trust has received donations of Rs 1,00,000/ vide DD No.
535617 on 22.5.97 ( D —57).The source of the said amount is not reflected in books of
accounts. Investigation conducted from the drafl issuing bank namely UBI Kolkata
confirmed that the said draft has been made against the cash of Rs 1,00,000/-. There 1s a
prohibition of issuing of draft on deposit of cash in excess of of Rs.50,000/-(PW-29 ).1t is
evident from (PW-29) that an unidentified person had asked UBI, Calcutta to issue a
demand draft in favour of Zami Memorial Charitable Trust, Shillong for Rs. 1,0,000/-. The
said bank had issued drafi in favour of Zami Memorial Charitable Trust, Shillong on UBI,
Shillong. The same DD had been received in the account of Zami Memorial Charitable
Trust maintained: in their SB A/c No. 10308 of Vijay Bank, Shillong. It is not known from
whom a draft of Rs. 1,00,000/- had been received by the trust. The amount may came from

‘any illicit source which should not be received by a charitable trust before knowing the

source .

(1) Regulation 19 of the Trust mandates that the trust to accept donations only from the

sources which are identifiable. The regulation (D- 9) reads as under

“19- charitable donations and gifts may be accepted by the governing body on proper
receipts from:-

(a) Governments and Public,
(b) Institutions

(c) Socities and Associations,
(d) Private and Individuals

In this case no proper receipt in favour of donor is available. Nor the identity of the
person from whom the donation was recieved is forthcoming.Mrs L.R Mithran, the main
person of the trust, which has been discussed: in detail in preceding paragraphs (discussions
on article of charges no. 3), ought to have recieved donations only from the sources
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mentioned in the regulations and taken due permlssmn from the department or mtimated the
department about the transactions which she has failed to do so.

(it1) The above facts/documents and sequence of events prove that Smt L.R.Mithran
obtained a sum of Rs. 1 lakh in the name of Zami Memorial Charitable Trust (ZMCT) from
unknown and dubious source through bank draft without intimation / permizsion from the
competent authority.

3(%) — Shri Allan Rokhan Mithran (aged 28 years approx.) the eldest son of Mrs.
L.R. Mithran had been appointed to look after the export business of M/s. Kitply Industries
Ltd, vide appointment letterno. KIT/ KAL/APP/97-98 DT-25.7:97 ( D-56). The contents of
the letter are as under:- “ With reference to the discussion you had with us, we are pleased
to intimate you that you have been selected to look afier the coal business of the company on
the following terms and conditions.” And the conditions are that : He would be stationed at
either Ghasnapara or Tura nearest Tawa of export location. Afier confirmation he would be
in-charge of their coal business. He would get house rent, conveyance, telephone charges
etc.....”. The said fact of employment and further benefits like free housing etc are
confirmed from documents such as —D-63,D-64, D-65, D-66and statement of Shri Ricky

Momin(PW-15).

(1) It is also forth coming from the aforesaid documents that close to the adjudication
proceedings by the Mrs Mithran the then Commissioner in respect of M/s. Kitply Industries
Ltd, they started export of coal through Gasuapara Land Custom Station under the
jurisdiction of Shillong Excise Commissionerate and from 20.01.97 to 30.06.97 they had
exported 2500 M.T. of coal to Bangladesh which is much less than the quantity usually
exported by other parties hence such a venture is apparently not commensurate with the
status of the company. After joining of Shri Allan Mithran no export of coal took place.

(i) The fact that the employment has been given to Shri Allan Mithran by M/s Kit Ply
when Mrs.L.R. Mithran was the commissioner of central exmsc having Jurlsdlctlon over the
manufacturing unit of M/s kit Pl, and a.-5 > ..o0 (2 shbasdooppe T L : A
demand against the unit only few months ago, indicate that the employment of Shri Allan
was secured by Mrs. Mithran taking benefit of her good office. Despite being fully aware of
her obligations of taking prior sanction of the government, before <ecuring employment with
a concern with whom she had official relations Mrs. Mithran has failed to obtain prior
sanction of the government, and she also did not intimate the department subsequently about

‘the employment ol her son Shii Alan Mitran to the depaitment.

24. Shri S.V. Singh, Presenting Ofticer further filed additional written brief vide his
letter C.No. 1I/Addl. Commr/Con/CE/Kol-1V/2002/972 dated 19.8.2002 and contended

that :

(1) He reiterates contents of his lctter C.No.ll/Addl. Commi/Con/CE/Kol-1V/2002
dated 1.8.2002 to stress that in terms of Rule 14(11) of CCA (CCS) Rules, 1965, the
Charged OfTicer ought to have submitted list of documents and witnesses which were to
be brought on record and examined in the defence at the time of preliminary hearing.
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Since the charged officer has not exercised her option, permitting of submission of
affidavit and examination of witness on behalf of the charged officer subsequent to the
closure of the case/submission of written brief by the presenting officer was in
contravention of the aforesaid rule and,’ therefore, should not have any bearing on the

casc.

(i)  The affidavit filed on behalf of charged officer except Shri A.R. Mithran, are
identically worded wherein the name of the person giving affidavit only has been inserted
by pen. All the affidavit prima-facie appeared to be tutored and not the true depiction of

" facts. The main crux of the affidavits and examination of witnesses namely:

Mr. H.S. Kumbhat, Statutory Auditor, ZMCT, Shillong.
Mrs. L.T. Zauvi, Lau-O-Sib, Madanriting, Shillong.
Mrs. L. Chungnungi, Madanriting, Shillong.
Mrs. Laldawni, Madanriting, Shillong.
Mrs. Lalmehchawng,l Madanriting, Shillong.
Mrs. Darthahniengi, Happy Valley, Shillong.
Mrs. L.T. Muani, Lau-O-Sib, Madanriting, Shillong.
Mrs. L.R. Mithran, Mercy Dez, Nongrim Hills, Shillong.
Mrs. Lalremawii, Madanriting, Shillong, seemed only to stress a point:

- that the charged officer was not associating herself in day to day affairs of the
trust,

- that the trust was floated with the charitable objectives,

- that the charged officer was not individually in a position to influence the
decision making of the trust, '

- that the charged officer did not herself utilized the benefits of the trust,

- that the charged officer did not solicit any donation from M/s Kitply Industries

Ltd. etc.

(iii) It is relevant here to mention that it has already been on record that the donation
to the trust started flowing from M/s Warren Tea Ltd., an associate firm of M/s Kitply

. Industries Ltd. on instruction from Shri S.P. Goenka, Chairman of M/s Kitply Industries

Ltd. and advisor to the Board of M/s Warren Tea Ltd. in month of October, 1996 much
before the trust came into being on dated 26.11.1996. This was the period when the
charged officer was adjudicating the case of M/s Kitply Industries Ltd. Unless the
persons formmg the trust spread a word to solicit the donation, no one will come to know
that a trust is coming to be created for which donations have to be made. The affidavit by
Mrs. Lalpham Zauvi shows that she was the first president of the trust and during cross
examination by the undersigned the witness tried to explain that conceptualization of the
trust is pre-requisite to its coming into being as a legal entity by way of registration.
However, it is interesting to note that none of the office bearers engaged himself/herself
in the activity of getting the trust registered, it is on record that the challan No. 1643(D-3)
for registration of the trust was tendered by Mrs. L.R. Mithran herself on 26.11.1996.
This itself goes to demolish the contents of the affidavit mentioned above. It is also
noteworthy that only Mrs. Mithran, charged officer was in conversation/contact with the
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persons donating money prior to the legal existence of the trust. There is no evidence
coming from any of the witness that any of the office bearer who were supposedly the
President, Vice President etc. before dated 26.11.1996 ever disclosed their mind to M/s
Warren Tea Ltd. or M/s Kitply Industries Ltd. Therefore, it is conclusively proved that
the persons who tendered affidavit and examined were not in fact in control of the trust
but mere dummies which is also proved from the fact discussed below:

(iv) The first and foremost condition in the Memorandum of Association under
Chapter VIII is that “All direct descendents of P.L. Zammi (the late mother of Mrs. L. R.
Mithran, Commissioner) shall be trustees and her husband P.V.K. T. Khuma shall be the
Chief Patron, these shall be for life. On the demise of the said patron the trustees shall
nominate one of the trustees as chief patron.” The governing body have been entrusted
with the powers of all decisions on issues relating to the society, but in case of dispute, in
decision or difference of opinion, the trustees shall have the veto power (chapter IX of the
Memorandum of Association). It means, trustees.and patrons are enjoying absolute

- authority over the governing body. The governing body companies (1) President, (2)

Vice-President, (3) General Secretary, (4) Treasurer, (5) Finance Secretary, (6) Assistant
General Secretary, (7) Three senior advisors, (8) Ten Executive Members, (9) Chief
Patron and (10) Seven Trustees. Section 26 of the Rule and regulation states that “the
governing body shall be appointed by the representative trustees one in two years.”

(v) There were altogether seven trustees besides chief patron and trustees are
represented by Mrs. L.R. Mithran, alias P.L. Lal Pari (chapter X of the Memorandum of
Association). Rule 34 provides that “trustees (in this case Mrs. L.R. Mithran) may ask
any office bearer to relinquish charge/post for any of the reasons in 14 and 15 subject to
provisions of 16. Rule 37 provides that “All projects, schemes, receipts and expenditures
shall require the approval of the governing body in general and trustee in specific.” Rule
49 provides that “any proposal for amendment of the rules shall be in writing for
consideration by the body and approval by the trustee”. Rule 50 provides that “All
appeal anainst rule 1° and 15, " : w™' » . mittee consisting of Chief patron,
represeiative Lt anu we., two othe, trustees.” ule 53 provides that “the trsf m be
dissolved by a resolution passed by 50% of the governing body and approval by
representative trustee and chief patron. However, the proposal may be known to the
general body." Rule 57 provides “Upon dissolution of trust and properties movable and
imimovabic of whatever deseription and afne coticfetinn Al all tha dehte and Tinhilitice
shall be transicricd w G sune other chatnacie OrgaNZation faving sinbdi @S and
objections.” Rule 55 provides that “the representative trustce and the chief patron shall
decide the name, address and particulars of such charitable organization as mentioned in

54 above.” ‘

(vi)  During cross-examination of Mrs. Laldawni and Mrs. Lalpham Zauvi it has coine
out that the receipt of all the money in the trust were brought to the notice of Mrs.
Mithran, she being the trustee. It is not out of place to mention that the charged officer
(Mrs. Mithran) represent all the tristees, therefore, she knew the money receipt of
Rs.1,00,000/- through D.D. No.5350.7 dt. 22.5.1997 from dubious source. Mrs. Mithran
the charged officer who is in full control of the trust has neither taken prior peruission
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from the department nor she ever intimated to the department the fact of receipt of this

money.

'(vii) " During the course of examination of Shri A .R. Mithran, son of Mrs. L.R. Mithran,
it has been clearly brought on record that during the period when Shri A.R. Mithran got
assignment/employment with M/s Kitply Industries Ltd. he was staying with his mother
Mrs. L.R. Mithran, the charged officer. It has also coming out from the cross-examination
that the said offer was received from M/s Kitply Industries Ltd. through post. It is also
matter of record that Shri A.R. Mithran was looking for some job for quite sometime. It is
not a mere coincidence that he got offer only fom a person with whom her mother Mrs.
L.R. Mithran was having official business, she being territorial Commissioner of Central
° Excise having jurisdiction over manufacturing unit of M/s Kitply Industries Ltd. More so

she has alredy-brought down a huge chunk of demand against them. The circumstances
suggest that the assignment from M/s Kitply Industries Ltd. was obtained on account of
her official influence and she know dhese facts, as already mentioned Mr. A R. Mithran
was staying unemployed with his mother. Therefore, the allegation that she has failed to
obtain prior sanction from the government in securing employment with the persons with
whom she had official dealings stands proved.

25. The Charged Officer Mrs. L. R. Mithran, in her Defence Brief submitted as under:

)] The record of examination and re-examination of the ten defence witnesses has
been annexed as Annexure C-1, C-2, C-3, C-4, C-5, C-6, C-7, C-8, C-9 & C-10
respectively to this Defence Brief The Charged Officer, Mrs. L.R. Mithran has also
offered herself to be examined on her own behalf in terms of Rule 14(17) of the €CS
(CCA) Rules. Record of her examination and cress-examination. has been annexed and
marked as Annexure C-11 to this Defence Brief. -

(11). It is submitted that the first witness who appeared for the defence was Shri T.
Haokip, Additional Commissioner of Central Excise, Shillong (Annexure C-1). He stated
that Mrs. L.R. Mithran had decided the show cause notice against M/s Kitply Industries
Ltd. vide adjudication order dated 15.12.1996 in which she confirmed the demand of
Rs.8,23,40,448/- only against the amount of Rs.35,79,07,804/- demanded in the show
cause notice. He then stated that this amount was further reduced by Hon’ble Customs,
Excise and Gold (Control) Appellate Tribunal (CEGAT) to an amount of Rs.58,96,580/-
plus a penalty of Rs.10 lakhs vide its order dated 15.6.1999. This defence witness also
admitted that the appeal filed by the Department, i.e. the Commissioner of Central
Excise, Shillong before the Hon’ble Supreme Court against the said order of the Hon’ble
CEGAT was dismissed by the Apex Court (Annexure B-2).

(iii) It is further submitted that the second witness who appeared for the defence was
Shri H.S. Kumhat, Chartered Accountant, who had been auditing the records of Zami
Memorial Charitable Trust since 1996 (Annexure “C-2"). He stated that he did not come
across any instance where thc movable amd immovable property of Zami Memorial
Charitable Trust was used for the benefit of Mrs. L.R. Mithran or any member of her
family. He further stated that he did not come across any transaction where movable or
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immovable property oi cash ©F anylitiug UF cami Memioiis, 4 aritahte st was Gse fu
andy purpose other than the purpose for which the said Trust had been created.

(iv) It is contended that the next witness was Shri AR. Mithran (Annexure”C-37)
when asked as to how he got the temporary assignment with M/s Kitply Industries
Limited for about 3 months, he stated that many of his friends were engaged in coal
business and he also thought of joining the same business when he came in contact with
Shri S.N.Jogodia of M/s Kitply Industries Limited. Shri A.R. Mithran stated that M/s
Kitply Industries Limited were already in the business of coal export and were looking

for someone to further their coal business at Ghasuapara at Tura. He stated that being
convinced of his potential, M/s Kitply Industries Limited engaged him temporarily for3 -

months on trial basis and also provided him the facilities like accommodation,
transportation, electricity, telephone, etc. in order to promote their business. He stated
categorically that her mother, Mrs. L R. Mithran did not help him in getting this
assignment/engagement with M/s Kitply Industries Limited. He stated further that he did
not inform her mother abeut this. tic “tated tha: though e was temporarily staying in
his mother’s house in May, 1997, he was living independently. He stated further that
since completing his graduation in 1993, he had been living independently and did nc.
consider it necessary to inform his mother about his activities. He stated specifically that
he did not inform his own about his assignment with M/s Kitply Industreis Limited.

(v) It is further submitted that the other witnesses who appeared for the defence were
Mrs. Laldawni (Annexure “C-47), Mrs. Lalpham Zauvi (Anexure “C-57) Ms.
Lalneihchawngi (Annexure “C-67), Ms. Darthahneing (Annexure “C-77), Ms. LT
Muani (Annexure “C-8”) , Ms. Lawremawii (Annexure “C-97) and Mrs. L.Chungnungt
(Annexure “C-107). All these witnesses have been associated with Zami Memorial
Charitable Trust as office bearers or its members. In their oral testimony before the
Inaquiring Authority, all of them stated categorically that - -

(1) Mrs. L.R. Mithran did not have control over the decision of the Governing Body
which took the final decisions; ,
(1) Mrs. L.R. Mithran was not authorized to handle cash, property or bank acconts of

the Trust;
(i)  The properteis of the Trust were not used for any purposc other than the purposes

for which the Trust had been created *

(iv) Mis. LR Mithran or any member of her family did not ever use any movable or
immovable property of the Trust,

(v) Mrs. L.R. Mithra did not solicit any donations in cash or any kind from any
company, business house or organization for Zami Memorial Charitable Trust;

(vi)  No donations in cash or kind from any company, business house or organizaton

were received through Mrs. LR Mithran.

(vii) Mrs 1 R Mithran was not involved in day-to-day afTairs of the Trust as the same
e looked after by the office bearers;

(viii)  The control over the Trust was with the Governining Body and not with Mrs. L.R.
Mithran.
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(vi)  Itis submitted that the charged officer Mrs. L.R. Mithran opted to be examined on
her own behalf in terms of Rule 14(17) of the CCS (CCA) Rules. The questions put to
her and the replies given by her are reproduced below : ‘

Q. It has been alleged by the Department that youn floated a Trust, namely, Zami
Memorial Charitable Trust in the name of your mother in between the hearing of
the case of M/s Kitply Industries Limited on 17.9.1996 and passing of the order
on.5.12.1996 in order to receive benefits from M/s Kitply Industries Ltd. through
indirect route. Whey is it that this Trust came into existence during that period?

R I have been in the Department since 34 years. During these long years, 1 have
adjudicated thousands of cases, I have been engaged in charitable work and many
a times, my charitable activities might have been during the time when one or
more cases were pending for adjudication befor eme. Therefore, there is no link
between the Trust and adjudication of the case of M/s Kitply Industries Limited.

When the Zami Memorial Charitable Trust was created, did you have only the
cases of M/s Kitply Industries Limited pending before you?
No. There were hundres of cases.

Is there any nexus between the adjudication of the cases of M/s Kitply Industries

Limited and the creation of the Trust?
There is absolutely no connection. It is just incidental that the Trust came into

existence at that time. In fact, I had hundreds of other cases pending before me at
that time.

Lo RPR

Q. What is then the reasons that the Department has tried to allege a nexus between
the adjudication order of M/s Kitply Industries Ltd. and the creation of Zami
Memorial Charitable Trust? '

R. It is just becaue that it was one of the biggest of cases decided at Shillong which
involved an allegation of evasion of duty of about Rs. 36 crores. As I had held
that only about Rs. 8 crore apaproximately was recoverable, the Department
suspected that I had confirmed a lesser amount for an illicit consideration.

Q. Did not quantifying the amount of evasion of Rs. 8 crores approximately as
against Rs. 36 crores alleged in the show cause notice, amount to showing undue
favour to M/s Kitply Industries Limited?

R. No. Very purpose of adjudication is to quantify the correct amount of duty
payable by the assessee. It is not necessary that whatever has been demanded in
the show cause notice should be confirmed. In fact, it has been my experience for
the last 34 years of my service that show cause notices are issued for highly
inflated amounts as some of the departmental officers want to take credit for

having detected huge amounts of evasion.

27



ek

x o ® O

R

~ R

In what way can you justify that your quantificaton of the duty liability of M/s .

Kitply Industries Limkted did not amount to showing them undue favour?

This matter had been taken to thé Hon’ble CEGAT where the duty liability of M/s
Kitply Industries Limited in this case was reduced to about Rs. 59 lakhs, plus a
penalty of Rs. 10 lakhs. Therefore, it is obvious that-the quantification of duty
liability of M/s Kitply Industries Limited by me was much higher than what has
finally been decided by the Appellate Authority. Therefore, it cannot be said that I
had shwon any undue favour of M/s Kitply Industries Limited.

Is it true that yoy have been associated with the Trust as one of the promoters of

the Trust and you yourself deposited registration fee of Rs. 2507
Yes.

It has been alleged that you obtained registraton under “hurried perusation” with
intention to receive benefits urgently. What do you say to that?

The application for the Trust was given in the normal course and the Registrar of
Societies, Government of Meghalaya, issued the certificate in usual course. The
Registrar of Societies, Government of Meghalaya, Shillong is a highly placed
civil servant and nothing bars him from acting efficiently and issuing the
registration certificate without delay. We did not determine the time which he

should take for issuing the certificate.

Was the Zami Memorial Charitable Trust created for the benefit of yourself and
members of your family as you have been associated with the Trust as a

permanent Trust?
The Trust was created for the benefit of women and children. Tand my family are

turstees and no beneficiaries. In fact, I have donated my 1-~" »the "<t There
is no question lof myself or any members of my family benefitting from the T'rust.

The rules and regulations of the Trust do not permit the same.

Did you have absolutely authority over the said Trust?
No. All the decisions of the Trust are taken by the Governing Body. I did not
have any control over the decisions of the Govemning Body.

It has been alleged that all powers originated from you and ended with you so far

so as the said Trust was concerned?
That is not true. The affairs of the Trust are loked after by the Governing Body

and I have no control over their decisions.

Did hou particupate in day-to-day afaors of the Trust? .
No.

Do you know Shri S.P.Goenka of M./s Kitply Industries Limited?
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R. I do not remember. 1 have dealt with thousands of assessees and their

representatives and it is not pssoble for me to remember any particular
representative of any particular-assessee.

Q. Did you solicit any donations from M/s Kitply Industries Limited or M/s Warren
Tea Limited for the Zami Memorial Charitable Trust? '

R. No. I never solicited any donations for the said Trust or any other Trust.

Q. Did you received (sic) a draft of Rs. 1 lakh in the name of Zami Memorial
Chartitable Trust from an unidentified and unknown person?

R. No. I never received any cash, draft or cheque meant for Zami Memorial
Charitable Trust.

Q. = How was the draft of Rs. 1 lakh in th name of the Trust received?

" R.  Iam not aware of it. However during the course of this inquiry. 1 came to know
’ that it was received by post in the Trust’s office.

Q. Did the concerned office bearers of the Trust inform you about their having
received the demand draft and a Tata diesel vehicle for use of the Trust at the
relevant time? '

R. No.

Q. Did you secure employment of your son, Mr. AR. Mithran with M/s Kitply

~ Industries Limited?
R. ' No. My son was 25 years of age at the relevant time. A's self-respecting mother,

1 would never beg anybody for employment of my children. They are competent
enough by themselves. In fact, my son was independent and grova-: » and I was
not even,aware of his whereabouts at the relevant time. He lived on his own since

he attained. majority.

26. Leaving the controversial facts apart, these documents and evidence establish,
inter alia, as under: S '

(1) The Superintendent of Police, CBI, Guwahati lodged a Preliminary Inquiry
- Registration Report and a First Information Report against the alleged offences
committed by Mrs. L.R. Mithran under the PC Act.

(i1) Mrs. L.R. Mithran adjudicated an SCN issued to the Kitply Industries Limited
whereby she confirmed the demand of Rs.8,23,40,448 as against the amount of
Rs.35,79,07,804 demanded in the SCN.

(i)  Mrs. LR Mithran took step§ for creation and regiétration of Zami Memorial
Charitable Trust in the memory of her mother. She herself deposited Rs.250 as

registration fee.
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presently having my own business at Aizawl since 1998. That I have been living
independently on my own since attaining the age of majority, and have neither
asked for any help from my parents in the matter of my employment or business,
nor have I considered it necessary to keep them informed about my profession,

occupation, employment or business.”
d) Affidavits sworn by the following 14 witnesses :

i Mrs. Lalthan Zauvi before the Judicial Magistrate First Class, Aizawal on
07.08.2002

ii. Mrs. L. Chungnungi before the Judicial Magistrate First Class, Shillong on
25.07.2002.

ii. Mrs. Laldawni before the Judicial Magistrate “First Class, Shillong on
25.07.2002

iv. Mrs. Lalniehchawngi before the Judicial Magistrate First Class, Shillong on
25.07.2002

v. Mrs. Lalremawii before the Judicial Magistrate First Class, Shillong on
25.07.2002

vi. Mrs. Darthahniengi before the Judicial Magistrate First Class, Shillong on
25.07.2002 -

viti. Mrs. Hlimpuii before the Judicial Magistrate First Class, Shillong on
25.07.2002

viii. Mrs. Esther Lianchhawni before the Judicial Magistrate First Class, Shillong on
25.07.2002 ' ‘

ix. Mrs. L.T. Muani before the Judicial Magistrate First Class, Shillong on
25.07.2002

x. Mrs. Van Lalruati before the Judicial Magistrate First Class, Aizawal on
07.08.2002

xi. Mrs. Lilypuii before the Judicial Magistrate First Class, S'hillong on 25.07.2002
xii. Ms.Biaksangi before the Judicial Magistrate First Class, Shillong on 25.07.2002

xiii. Ms. Rose Mary Lalhmangaihzuali before the Judicial Magistrate First Class,
Aizawal on 07.08.2002 )
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xiv. Mr. H.S. Kumbhat before the Judicial Magistrate First Class, Shillong on o

22.07.2002

28. Broadly speaking, these 14 affidavits seek to establish that the trustee, Mrs. L. R.

Mithran, never handled any cash or the bank account of the Trust as she was not
authorized to do so; that Mrs. L.R. Mithran did not draw any money from the account of
the Trust, nor she used any of the properties of the Trust in any manner whatsoever ; that
all decisions relating to the Trust are taken by the Governing Body/Executive Committee,
and not by Mrs. L.R. Mithran herself; that all the properties of the Trust were used for
charitable work and not for any other purpose; that Mrs. L.R. Mithran is neither
authorized to use any movable or immovable property of the Trust for the use of herself
or any member of her family, nor has she ever used any such property for herself or any
member of her family; that no donation in cash or kind from any company, busincss
house or organization or firm was received through her. Mrs. L.R. Mithran neither
solicited any donations on behalf of the Trust nor she received any such donation on
behalf of the Trust; that no information or intimation was given or required to be given to
Mrs. L.R. Mithran on receipt of any donation by the Trust.

ORAL EVIDENCE

29.  The Charged Officer has preseric ten witnesses. The Charged Officer. Mrs. 1, R

Mithran also offered herself to be examined on her own behalf in terms of Rule 14 (17)
of the CCS (CCA) Rules. The first witness for the Defence was Shri T. Haokip,
Additional Commissioner of Central Excise, Shillong who stated that Mrs. L.R. Mithran
had decided the show cause notice against M/s. Kitply Industries Limited vide
adjudication order dated 15.12.1996 in which she confirmed the demand .
Rs.8,23,40,448 only against the amount of Rs.35,79,07,804 demanded in the show cause
notice. He then stated that this amount was further reduced by Hon'ble Customs, Excise
& Gold (Control) Appellate Tribunal (CEGAT) to an amount of Rs.58,96,580 -plus a
penalty of Rs.10 Lakhs vide its order dated 15.06.1999. This defence witness also stated
«hac <he appeal filed by the Department i.e. the Commissioner - f Ce~'ral Excise, Shillong
before the Hon'ble Supreme Court against the said order of the Hon'ble CEGAT was

dlsmlssed by the Apex Court.

1) The second witness who appcared for the defence was Shri H.S. Kumbhat,
Chartered Accountant, who had been auditing the records of Zami Memorial Charitable
Trust since 1996. He stated that he did not come across any instance where the movable
and immovable property of Zami Memorial Charitable Trust was used for the benefit of
Mrs. L.R. Mithran or any member of her family. He further stated that he did not come
across any transaction where movable or immovable property or cash or anything ..
Zami Memorial Charitable Trust was used for any purpose other than the purpose for

which the said Trust had been created.

2) The next witness was Shri A.R. Mithran who stated that many of his friends were
cngaged in coal business and he also thought of joining the same business when he came
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® in contact with Shri S.N. Jagodia of M/s. Kitply Industries Limited. Shri A.R. Mithran
stated that M/s. Kitply Industries Limited were already in the business of coal export and
were looking for someone to further their coal business at Ghasuapara at Tura. He stated
that being convinced of his potential, :M/s. Kitply Industries Limited engaged him
temporarily for 3 months on trial basis and also provided him the facilities like
accommodation, transportation, electricity, telephone, etc. in order to promote their
business. He stated that her mother, Mrs. L.R. Mithran did not help him in getting this
assignment/engagement with M/s. Kitply Industries Limited. He stated further that he did
not inform her mother about this. He stated that although he was temporarily staying in
his mother's house in May 1997, he was living independently. He stated further that since
completing his graduation in 1993, he had been living independently and did not consider
it necessary to inform his mother about his activities. He stated further that he did not
inform his own about his assignment with M/s. Kitply Industries Limited.

30. The Charged Officer also produced the following witnesses: Mrs. Laldawni,
Mrs.Lalpham Zauvi, Ms. Lalneihchawngi, Ms. Darthahneing, Ms. L.T. Muani, Ms.
Lawremawii and Mrs. L. Chungnungi. All these witnesses have been associated with
Zami Memorial Charitable Trust as office bearers or its members. In their oral evidence
before the Inquiring Authority, all of them stated that Mrs. L.R. Mithran did not have
control over the decision of the Governing Body which took the final decisions, that
Mrs. L.R. Mithran was not authorized to handle cash, property or bank accounts of the
Trust; that the properties of the Trust were not used for any purpose other than the
purposes for which the Trust had been created; that Mrs. L.R. Mithran or any member of
her family did not ever use any movable or immovable property of the Trust; that Mrs.
L.R. Mithran did not solicit any donations in cash or any kind from any company,
business house or organization for Zami Memorial Charitable Trust; that no donations in
cash or kind from any company, business house or organization were received through
Mrs. L.R. Mithran; that Mrs. L.R. Mithran was not involved in day-to-day affairs of the
Trust as the same were looked after by the office bearers; that the control over the Trust
- was with the Governing Body and not with Mrs. L.R. Mithran.

EVIDENCE OF DEPARTMENTAL WITNESSES

31 The Defence Assistant in his reply dated 16.8.2002 has contended that oral
evidence adduced on behalf of the Disciplinary Authority does not support the charges.
In all 21 witnesses have appeared on behalf of the Disciplinary Authority. While these
witnesses have supported only the facts which are undisputed and are listed out above,
the cross-examination of these witnesses on behalf of Charged Officer revealed that they
did not support the prosecution case in its entirety. The evidence tendered by some of
them comes more to the support of the Charged Officer than the prosecution. In her
Defence Brief, the Charged Officer has highlighted the replies given by some of these
witnesses to show that they did not at all support the prosecution story. Some of the
replies given by these prosecution gitnesses to the questions put to them during cross-
examination as highlighted in the Defence Brief arc as under:
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a) Cross-examination of Shri D K. _Thakuria, Manager, M/s. Kitply Industries Limited

~

Q.. Did you or your company“KI_TPLY or any sister concern like Warren Tea give
Smt. Mithran any cash?

Ans. No, Sir.

Q. Did you or your company or any associate company give Smt. Mithran any
vehicle? ‘

Ans. No, Sir.

Q. Did Smt. Mithran ask KITPLY Ltd. or Warren Tea to give her any donation to
Zami Memorial Charitable Trust?

Ans. No, Sir.

Q. Did Smt. Mithran ask M/s. KITPLY Ltd. or M/s. Warren Tea or any other
associate company for any favour? ' '

Ans. No, Sir.

Q. Is it true that your company donated one vehicle to Zami Memorial Charitable
Trust?

Ans. Yes.

Q. Did you or your company or M/s. Warren Tea Ltd. at any time were asked by
Smt. Mithran to donate any vehicle or money to Zami Memorial Charitable Trust?

Ans. No, Sir.

Q. Did Smt. L.R. Mithran at any time give any direction to you  your company
KITPLY or Warren Tea for donating any vehicle or any casl:?

Ans. No, Sir.

Q. Did any other person representing Smt. L.R. Mithran approach you or your
company KITPLY or Warren Tea for donating any vehicle or cash to the Trust?

Ans. No, Sir.

Q. Did Smt. LR ¥ thran ask you of youi comypany M/s KITPLY or Warren Tea
for employment of her son?
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Ans. No, Sir.

Q. Do you categorically say that Smt. L.R. Mithran did not ask you or your
company KITPLY or Warren Tea for donation of a vehicle or any money or for |
the employment of her son? - :

Ans. Yes, I categorically say so.”

b) Cross-examination of Shri Shambhunath Jajodia. Director of M/s. Kitply Industries
Limited: ’ ’

Q;— Did she ask you or your company for any favour, donation or money for her
or for any members of her family?

A:- No Sir.
Q:- Did she ask for the employment of her son in your company?
A:- No Sir.

Q:- Did your Company ever inform Mrs. L.R. Mithran, Commissioner that her
son was employed or associated with M/s. Kitply Industries Limited?

A:- No, we-did not inform her.

¢) Cross-examination of Shri P. Haridasan Nair, Executive (Legal), M/s. Kitply I‘nd‘u‘s-m’es
Limited

“Q:- Did Mrs. L.R. Mithran ask you to donate any vehicle or any cash to M/s.
Zami Memorial Charitable Trust? Did Mrs. L. R. Mithran at any time gave any
direction to you or your Company for donating any vehicle or cash to Zami

Memorial Charitable Trust?
A:- No, I am not aware of any such requisition.

Q:- Did any other person representing Mrs. L.R. Mithran approach you or your
Company for donating any vehicle or cash to the Zami Memorial Charitable

Trust?
A:- No Sir, nobody approached me.

Q:- Did Mrs. L.R. Mithran ask your Company for employing her son in your
Company? : '
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A:- No, Sir. “ o

d) Cross-examination of Shri Anil Kumear Banka, Director, M/s. Kitply Industries
Limited E ’

“Q:- Did Mrs. L.R. Mithran ask you to donate any vehicle or any cash to M/s.

Zami Memorial Charitable Trust? Did Mrs. L.R. Mithran at any time gave any
. direction to you or your Company for donating any vehicle or cash to Zami
- Memorial Charitable Trust?

A:- No, never Sir. 1 personally do not know the name of the Zami Memorial
Charitable Trust which you are referring you.

Q:- Dud ény other person representing Mrs. L.R. Mithran approach you or your
Company for donating any vehicle or cash to the Zami Memorial Charitable

Trust?
A:- No Sir, nobody approached us.
Q:- Did Mrs. L.R. Mithran ask you for employing her son in your Company?

A:- No Sir.

Q:- Do you categorically say that Mrs. L.R. Mithran did not ask you or your
- Company for any favour, donation or employment of any member of her family?

A:- No Sir, she never asked for any such favour.”

¢) Cross-examination of Smt.Latchanglian Sailow, Inspector of Central Excise

“Q. Were any funds o the trust used for the benefit of Mrs. L R. Mithran or any
member of her family? :

Ans. No. Funds were not used for benefit of Mrs. L.R. Mithran or any member of

-

her family.

Q Did Mrs. L. R. Mithran or any trustee of the trust withdraw any money from the
Bank account of the ZM.C.T. at any time? :

Ans. No.

Q Is Mrs. L.R. Mithran or any member of her family authorized to withdraw any
money from the account of ZMCT?
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Ans. No.

Q Who is authorised to withdraw amounts from the account of ZMCT?

Ans. Any two of the following - General Secretary of the Trust, Treasurer of the
Trust, Financial Secretary, can withdraw the amount.

Q Did Mrs. L.R. Mithran hold any of these posts in the Trust?

Ans. No.

Q Did Mrs. L.R. Mithran has a right to appoint these office bearers mentioned in
previous question?

- Ans. No, Mrs. Mithran is not authorized to appoint. Only the senior advisors are
authorized to appoint the office bearers of the trust.

Q Did the ZMCT procure any funds or donation through Mrs. L.R. Mithran?

Ans. No. -

Q Were any funds of the trust ever used directly or indirectly for the benefit of
Mrs. L.R. Mithran or the members of her family?

Ans. No.

Q Were any funds of ZMCT used under directions of Mrs. L.R. Mithran for any
member of her family?

Ans. No.

32. It has been argued on behalf of the Charged Officer that the Presenting Officer
had started with his presentation with charge no. 2 followed by charge no. 3 in his brief
dated 18" July, 2002 and he has relegated the presentation on charge no. 1'to the last.

This change of sequence speaks for itself.

) It is submitted that while presssing for charge no. 2, the Presenting Officer pleads
that Mrs. L.R. Mithran sliced down the Central Excise duty evasion by M/s Kitply
Industries Limited to Rs. 8,13,40,448 (Rs. 8.13 crores approx.) by her adjudication order
and thereby caused a loss-of Rs. 27,65,67,356. He makes no mention of the order dated
15.6.1999 passed by the Hon’ble Customs, Excise and Gold (Control) Appellate
Authority (CEGAT) where this amount was further sliced down to a much smaller
amount of Rs. 58,96,580 (Rs. 58.96 lakhs approx.) plus penalties of Rs. 10 lakhs. If the
argument of the Presenting Officer is to be accepted, while Mrs. L.R. Mivuan's order
caused a loss of Rs.27,65,356 i.e. Rs.27.65 crores approx. to the Government, the order
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|of the Hon’ble CEGAT caused a loss of much bigger amount of Rs. 35,20,11,224 (Rs.

35.20 crores approx.). If the Presenting Officer’s argument is to be accepted, the Hon’ble
Supreme Court’s order accepting the CEGAT s order and rejecting the Civil Appeal filed
by the Department too caused a loss of Rs. 35,20,11,224 to the Government. The
prosecution’s own witness, Shri A.K. Das had stated in his testimony (Annexure A-21)
that it is not obligatory for the adjudicating authority to confirm the same amount as has
been demaded in the show cause notice. Even otherwise, it will be absured to say that
adjudicating authority has no option but to confirm each and every show cause notice and
it he does not, he causes a loss to the Government. Needless to add, the Presenting

Officer’s araguments have no legs to stand on.

(2) It has been argued that the presenting officer has proceeded to argue that there is a
nexus between creating the turst in the name of late mother of Mrs. L.R. Mithran and the
adjudication of the show cause notice issued to M/s Kitply Industries Limited. He has

ltried to establish this nexus by relying on documents D-7, D-8, D-9 and D-10, which

have already been thoroughly analysed in chapter IV of this Defence Bried. He pleads
that Mr. L.R. Mithran was “solely involved” in the formation of the Trust in the name of
her mother and “was always in total control of the Trust.” The first document he has
relied upon is Challan No. 643 under which a registration fee of Rs.250/- was paid on
26.9.1996. This document cannot prove that she was solely in total control of the Trust
nor can it prove any nexus between the Trust and M/s Kitply Industries Ltd. The
document relied upon in the Charge Sheet and numberd as D-8 itself shows that the Trust
was brought into existence by 18 persons, all of whom had signed the said document

involved” as baseless at the face of it. Just because registration of the Trust and the
adjudication of one particular case happened in the same quarter of the year does not
prove a nexus. It will be absured to say that whatever was done by Mrs. L.R. Mithran
when the adjudication order was passed, has a nexus only to the said adjudicaton order.
Mrs. L.R. Mithran has passed a number of adjudication orders during the period and the
Presenting Officer has not shown a single reason as to why he sees nexus betwec~ “he

| |1'f‘ aetis ~€ the Tagstand the adjudication order passed in the cae of M/s Kitply

Lndustrles Ltd., and not between the Trust and any other adjudication order. ~ The ..ext
ocument rt.lu,O upon by the Presenting, u.icer o prove the nexus 1s the registration
certificate of the Trust which was issued or 28.11.i¢ 5. The Presenting Officer pleads
hat registration was made under hurried persuation. It is not clear what leads him to the
conculusion that there was hurried persuasion with intention to seek the benefit urgently.
He sems to have forgotten the fact that the registration certificate was issued by ti.c
Reglstrar of Societies, Government of Meghalaya, who is a highly placed State
Government Official. If the said functionary of the Government of Meghalaya acted
tlaff'mently, Mrs. L.R. Mithran cannot be charg,cd with having obtained the registation
linder “hurried pcrsuatlon with intention to reccive the benefit urgently”. The allegation

casts grave aspersions on a scnior officer of the State Government and is not in good

|
faste.

3) It is contended that the Presenting Officer nex§ places reliance on the
Memorandum of Association and the Rules and Regulations of the I'rust to argue that
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Mrs. L.R. Mithran has permanent family ownership over the trust and all powers were
ultimately concentrated with Mrs. L.R. Mithran with a sole motive to utilize the Trust for
the benefit of herself and for the members of her family. It appears the contents of these
documents have not been carefully gone through. There is also a lack of appreciation of
the significance of the terms “trustee” and “beneficiary”. Mrs. L.R. Mithran is one of the
trustees but not the ‘beneficiary’. Secondly, the control over the Trust is with the
Governing Body as per para 25 of the Rules and Regulations of the Trust. The Governing
Body of the Trust consists of the following:-

(i)  President

(i)  Vice-President

(i)  General Secretary

(iv)  Finance Secretary

) Treasurer

(vi) . Assistant General Secretary
(vii)  Advisors

(viii)  Executive Members

(1ix)  Representatives

x) Trustees.

4) It is submitted that Mrs. L.R. Mithran could at the most be a representative trustee
in the Governing Body. Attention is also invited to all the documentary evidence referred
to in Chapter VI, i.e. affidavits sworn by Mrs. Lalthan Zauvi (Annexure B-4), Ms. L.
Chungnungi (Annexure B-5), Ms. Laldawni (Annexure B-6), Ms. Lalneihchawngi
(Annexure B-7), Ms. Lalremawii (Annexure B-8), Ms. Darthahnieng (Annexure B-9),
Ms. Hlimpuii (Annexure B-10), Ms. Esther Lianchhawni (Annexure B-11), Ms. L.T.
Muani (Annexure B-12), Mrs. Vanlalruati (Annexure B-13), Ms. Lilypuii (Annexure B-
14), Ms. Biaksangi (Annexure B-15), Ms. Rose Mary Lalhmangaihzuali (Annexure B-
16), Shri H.S. Kumbhat (Annexure B-17) and oral evidence by Mrs. Laldawni (Annexure
C-4), Mrs. Lalpham Zauvi (Annéxure C-5), Ms. Lalneihchawngi (Annexure C-6), Ms.
Darthanhneing (Annexure C-7), Ms. L.T. Muani (Annexure C-8), Ms. Lawremawii
(Annexure C-9) and Mrs. L. Chungnungi (Annexure C-10). Even the Department’s own
witness Smt. Latchanglian Sailow, whose testimony is at Annexure A-14, had stated
categorically that Mrs. LR. Mitliran had no powers to appoint the members of the
Governing Body of the Trust nor had she any control over the Trust nor she benefitted in
any manner from the Trust. The Presenting Officer pleads that “though the Governing
Body had been exhibited sole authority of the Trust, but in practice, the trustees are all-
in-all of the Trust”. Nowhere had he mentioned a single piece of evidence which shows
this “practice”. The Presenting Officer’s argument is based on his imagination about the
‘practice’ in the Trust rathen that the facts, and all the oral and documentary evidence

" demolishes his argument. Just because Mrs. L.R. Mithran is the representative of all

trustees, the Presenting Officer infers that ‘all powers originate from her and ended with
her.” He further ir“.ired that ‘the Trust is of Mrs. L.R. Mithran, the Charged Officer.” It

has already been shown by documentary evidence as well as oral evidence that the Trust

is. controlled. by the Governing Body in which the trustees are just one of the nine
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constituents. The Presenting Officer has based his observations on suspicions rather than o

the hard facts which have been proved by the Defence beyond an iota of doubt.

(5) It is argued that the Presenting Officer next imagines an ‘indirect route’ for
receipt of donations to the Trust. He has tried to link Shri S.P. Goenka of M/s Kitply
Industries Ltd. with M/s Warren Tea Limited, and donations given by them with a
particular adjudication order passed by Mrs. L R. Mithran. This is a figment of
imagination. The prosecution witnesses, namely, (i) Shri D.K. Thakuria (Annexure A-4),
(11) Shri Sanbhunath Jajodia (Annexure A-5), (iii) Shri P. Haridasan Nair (Annexure A-6)
and (iv) Shri Anil Kumar Banka (Annexure A-7) and defence witnesses, namely Mrs.
Laldawni (Annexure C-4), Mrs. Lalpham Zauvi (Annexure C-5), Ms. Lalneihchawngi
(Annexure C-6), Ms. Darthanhneing (Annexure C-7) and also Ms. L. T. Muani (Annexure
C-8), Ms. Lawremawii (Annexure C-9) and Mrs. L. Chungnungi (Annexure C-10) have
stated categorically that no donations were secured through Mrs. L.R. Mithran nor was
she aware of these donations at the relevant time. If the Presenting Officer wanted to say
that these donations were by way of bribe to Mrs. L.R. Mithran, he ought to have proven
the same. Mrs. L.R. Mithran is not answerable for the standing which Shri Goenka has in
M/s Kitply Industries Ltd. or-in M/s Warren Tea Ltd. and it will be absurd to say inat this
imaginary story was an ‘indirect route’ to receive any illicit benefits from M/s Kitply
Industries Ltd. It is not denied that M/s Kitply Industries Ltd. and M/s Warren Tea Ltd.
gave donations to the Trust. Therefore, a truck load of docunients are not required to.
prove this undisputed fact. What the prosecution and the Presenting Officer have failed
miserably to establish is that these donations weré given at the instance of Mrs. L.R.
Mithran or were connected to the adjudication order passed by Mrs. L.R. Mithran. More

- suspicions, however grave, do not prove the allegations made in the Charge Sheet,

particular when a large number of prosecution witnesses, and defence witnesses have
stated categorically that there is no nexus between these donatio:s and the adjudication

order passed by Mrs. L.R. Mithran.

(6) It is submitted that the Presenting Officer has further imagined that Shri S.P.
Goenka, Chairman of M/s Kitply Industries Ltd. came to know that there was going to be
formed a Trust by Mrs. L.R. Mithran and he had to donate a vehicle to the Trust.
According to him, there was a pre-planned strategy between Mrs. L R. Mithra:,,
Commissioner of Central Excise, Shillong and Shri S.P. Goenka, Chairman of Kitply
Industries Ltd. to receive benefit in exchange for a favour to be shown during an
adjudication in the case of M/s Kitply Industries Ltd. Why the said Shri S.P. Goenka has
not been produced as Prosecution Witness? Why no statement of his was recorded and
brought on record? There has been an attempt to hide the truth behind a long story.
What the Presenting Officer should have done is to point to the evidence which
cstablishes the nexus. Tee Precerting Officer has failed mis.ib' to prove that the
donations were given at the inctance .. "Mre T, R Mithran - che a.are of e
donations. He has only tried to pursue his own imaginations and suspicions.

(7) It is argued that coming to Charge No.3, he streeses that Zami Memorial Caritable

Trust received a donation of Rs.1 lakh b+ a demand draft for which the payment had been
made in. cash. He argues that there was a prohibition of issuing of demand drafl on
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deposit of cash in- excess of Rs.50,000. He pleads further than an unidentified man had
asked Union Bank of India, Kolkata to issue the said démand draft of Rs.1 lakh in favour
of Zami Memorial Charitable Trust. He further says that it is not known from whom the
~demand draft of Rs.1 lakh had been receiyed by Zami Memorial Charitable Trust. There
"is no doubt about the facts stated by the Presenting Officer, but where is the connectlon
between these facts and Mrs. L.R. Mithran? If an unknown person makes a voluntary
donation to a Trust, which is a common practice in India as many donors do not like to be
‘identified, it is absurd to charge Mrs. L.R. Mithran for an unknown person having
donated some money to the Trust. It is stated by the Investigating Officer in the case
himself (Annexure A-1) that the said draft had been received by post in the Trust’s ofﬁcie
The Presenting Officer states further that Regulation 19 of the Trust mandates that
donatidns should be accepted only from identifiable sources. ' There is no such stxpulatlon
in the regulation of the Trust. Any in any case, Mrs. L.R. Mithran cannot be held
responsible if the said Trust received a donation by post from an unidentified person. The
Presenting Officer’s allegation that Mrs. L.R. Mithran obtained a sum of Rs.1 lakh by the
said demand draft in the name of Zami Memorial Charitable Trust from an unknown and
dubious source without intimation or permission from the competent authority, is
absolutely baseless in the face of the fact that she never received any such demand draft
nor was she even aware of it. The evidence on record clearly shows that the draft was
received by post in the Trust’s office and Mrs. L.R. Mithran had no knowledge about it.

(8) It is submitted that the Presenting Officer has tried his best to pursue the
allegation that Mrs. L.R. Mithran procured the employment of her son, Mr. A.R. Mithran

“with M/s Kitply Industries Ltd. without obtaining prior sanction of the Government. It | 1s
abundantly clear as per the evidence referred to in Chapter 111, testimonies of Mr. D. K
Thakuria, Manager of Kitply Industries Ltd. (Annexure A-4), Mr. Shambhunath Jajodla
Director of M/s Kitply Industries Ltd. (Annexure A-5), Mr. P. Haridasan Nair, Executive
(Legal) of M/s Kitply Industries Ltd. (Annexure A-6) and Mr. Anil Kumar Banka,
Director of M/s Kitply Industries Ltd. (Annexure A-7), the affidavit swomn by Mr. AR
Mithran before the Judicial Magistrate First Class, Shillong (Annexure B-3) and also the
oral testimony of Mr. A.R. Mithran before the Inquiring Authority on 10.8.2002 that Mrs.
L.R. Mithran had neither secured the emplyment of her son at any time with any
Company nor was she even aware of her son’s temporary assignment with M/s Kitply
Industries Ltd. at the relevant time.

-~

9) To conclude, it has been contended that the Presenting Officer has made only a
feeble attempt to pursue and establish an imaginary story. While he has highlighted his
suspicions, he did not have any evidence to support the allegations made in the Charge

Sheet.
ANALYSIS OF EVIDENCE ON RECORD

33. In this portion of the Report, I propose to compare the worth of contending
claims.
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The Presenting Officer has contend that case of duty evasion by M/s. Kitply o

Industries was detected by the officers of Director General, Anti-Evasion, Kolkata in
1994 and the same was forwarded to the Shillong Commissionerate as the factory
premises of the said firm falls within the jurisdiction of Shillong. The notice to show
cause No.Ch. 44/6/Adjn/95/77278 84 (3) dated 28.02.1995 - (Document No.3) was issued
for evasion of dutv ¢! Rs.35,79,07,8¢:4.00. Mrs. L.R. Mithran, Commissioner heard the
case on 17.9.1996 in her office at Shillong. During the hearing, Shri S.P. Goenka,
Chairman of M/s. Kitply Industries along with an advocate attended the personal hearing
on behalf of the company (Document No.4). However the statement of Shri Shambhunath
Jajodia (PW-4) shows that during personal hearing besides Shri S.P.Goenka and an
advocate Shri Shambhunath Jajodia, Shri Harisadan Nair of the company were also
present. The final adjudication order was issued on 5.12.96 vide order no.
32/Commissioner/Ch-44/CE/96 dated 5.12.96 (D-5). The adjudication order sliced down
the central excise duty to Rs.8,13,40,448.00 to be paid by the said firm thereby causing a
loss of Rs.27,65,67,356.00 to the Govt. Thus the fundamental basis of the case is the
slicing down of the duty demanded originally in the show cause notice. However, the
Charged Officer, on the other hand has countered the above conclusion by stating that
while pressing for Charge No.2, the Presenting Officer pleads that Mrs. L.R. Mithran
sliced down the Central Excise duty evasion by M/s. Kitply Industries Limited to
Rs.8,13,40,448 (Rs.8.13 Crores approx.) by her adjudication order and thereby caused a
loss of Rs.27,65,67,356. He makes no mention of the order dated 15.06.1999 passed by
the Hon'ble Customs, Excise and Gold (Control) Appellate Authority (CEGAT) where
this amount was further sliced down to a much smaller amount of Rs.58,96,580 (Rs.58.96
lakhs approx.) plus penalties of Rs.10 lakhs. If the argument of the Presenting Officer is
to be accepted, while Mrs. L.R. Mithran's order caused a loss of Rs.27,65.67,356 i.e.
Rs.27.65 Crores approx. to the Government, the order of the Hon'ble CEGAT caused a
loss of much bigger amount of Rs.35,20,11,224 (Rs.35.20 Crores approx.). If the
Presenting Officer's argument is to be accepted, the Hon'ble Supreme Court's order
accepting the CEGAT's order and rejecting the Civil Appeal filed by the Department too
caused a loss of Rs.35,20,11,224 to the Government. The prosecution's own witness, Shri
A K. Das had stated in his testimony (Annexure A-21) that i' is not obligatory for the
adjudicating authority to confirm the same amount as has been, demanded in the show
cause notice. Even otherwise, it will be absurd to say that adjudicating authority has no
option but to confirm each and every show cause notice and if he does not, he causes a
loss to the Government. Needless to add, the Presenting Officer's arguments have no legs
to stand on.” These facts would, thercfore, show that it is not possible to hold the view
that confirmation of a demand of Rs.8.13 crores only as against the original demanded
amount of Rs.35.20 crores only, could be termed as slicing down or any illegality or any

motives could be attached with it.

34. The Presenting Officer has argued that there is a nexus between creating
the Trust in the name of late mother of Mrs. L.R. Mithran and the adjudication of the
show cause notice issued to M/s. Kitply Industries Limited. He has tried to establlsh this
nexus by relymg on documents D-7, D-8, D-9 and D-10 which have «" -« " n

Lurwugiiny “nalysed. He has pleaded that Mrs. T R. Jithran was “solely involved” in the
formatlon of the Trust in the name of -+ mother and “was always intotal control of the
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Trust.” The first document he has relied upon is Challan No.643 under which a
registration fee of Rs.250/- was paid on 26.09.1996. It has been argued on behalf of the
Charged Officer that this document cannot prove that she was solely in total control of
the Trust nor can it prove any nexus between the Trust and M/s. Kitply Industries Ltd.
Further the document relied upon in the Charge Sheet and numbered as D-8 itself shows
that the Trust was brought into existence by 18 persons, all of whom had signed the said
document relating to the formation of the Trust. The Charged Officer has pleaded that the
allegation of her being “solely involved” is baseless at the face of it. Just because
registration of the Trust and the adjudication of one particular case happened in the same
quarter of the year does not prove a nexus. It will be absurd to say that whatever was
done by Mrs. L.R. Mithran when the adjudication order was passed, has a nexus only to
the said adjudication order. Mrs. L.R. Mithran has passed a number of adjudication
orders during the period and the Presenting Officer has not shown a single reason as to
why he sees nexus between the registration of the Trust and the adjudication order passed

- in the case of M/s. Kitply Industries Ltd., and not between the Trust and any other

adjudication order. The next document relied upon by the Presenting Officer to prove the
nexus is the registration certificate of the Trust which was issued on 28.11.1996. The
Presenting Officer pleads that registration was made under “hurried persuasion”. The

- Charged Officer counters it by saying that it is not clear what leads him to the conclusion

that there was “hurried persuasion with intention to seek the benefit urgently.” Further he
seems to have forgotten the fact that the registration certificate was issued by the
Registrar of Societies, Government of Meghalaya, who is a highly placed State
Government Official. If the said functionary of the Government of Meghalaya acted
efficiently, Mrs. L.R. Mithran cannot be charged with having obtained the registration
under “hurried persuasion with intention to receive the benefit urgently”. Further the
allegation casts grave aspersions on a senior officer of the State Government and is not in
good taste. It would thus appear that the allegations that there is a nexus in the
adjudication order in the case of Kitply and the floating of Trust or that Mrs. L.R.
Mithran was in total control and Trust are not supported by documentary evidence.

The Presenting Officer places reliance on the Memorandum of Association and
the Rules and Regulations of the Trust has argued that Mrs. L. R. Mithran has permanent
family ownership over the Trust and all powers were ultimately concentrated with Mrs.
L.R. Mithran with a sole motive to utilize the Trust for the benefit of herself and for the
members of her family. It 1s countered by the Charged Officer stating that the contents of
these documents have not been carefully gone through. There is also a lack of
appreciation of the significance of the terms “trustee” and “beneficiary”. It is further
contended that Mrs. L. R. Mithran is one of the trustees but not the “beneficiary”.
Secondly, the control over the Trust is with the Governing Body as per Para 25 of the
Rules and Regulations of the Trust. The Governing Body of the Trust consists of the
President, Vice-President, General Secretary, Finance Secretary, Treasurer, Assistant

" General Secretary, Advisors, Executive Members, Representatives Trust~cs. Mrs. L.R.

Mithran could at the most be a representative trustee in the Governing Body. Attention
has been invited by the Charged Officer to all the documentary evidence referred to in
Chapter VI ie. allidavits sworn by Mrs. Lalthan Zauvi (Annexure 'B-4'), Ms.L.
Chungnungi (Annexure 'B-5'), Ms. Laldawni (Annexure 'B-6'), Ms. Lalneihchawngi
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(Annexure 'B-7'), Ms. Lalremawii (Annexure 'B-8'"), Ms. Darthahnieng (Annexurc B-9), @@

Ms.Hlimpuii (Annexure 'B-10), Ms. Esther Lianchhawni (Annexure 'B-11"), Ms.L.T.
Muani (Annexure 'B-12'), Mirs. Vanlalruati (Annexure 'B-13'), Ms. Lilypuii (Annexure
"B-14"), Ms. Biaksangi (Annexure "B-I5'), Ms.Rose Mary Lalhmangaihzuali (Annexure
‘B-16"). Shri H.S. Kumbhat (Annexure 'B-17) and oral evidence by Mrs.Laldawni
(Annexure 'C-4"), Mrs. Lalpham Zauvi (Annexure 'C-5), Ms.Lalneihchawngi (Annexure
'C-6'), Ms. Darthanhneing (Annexure 'C-7"), Ms.L.T. Muani (Annexure "C-8",
Ms. Lawremawii (Annexure 'C-9') and Mrs. L. Chungnungi (Annexure 'C-10'). It is
argued that Even the Department's own witness Smt. Latchanglian Sailow, whose
testimony is at Annexure: A-14, had stated categorically that Mrs. L.R. Mithran had no
powers to appoint the members of the Governing Body of the Trust nor had she any

~ control ~o- the Trust nor she benefitted in any manner from the Trust The Presenting

Officer has pleaded that “though the Governing Body had been exhibited sole authority
of the Trust, but in practice, the trustees are all-in-all of the Trust.” However, Charged
Officer contends that nowhere has he mentioned a single piece of evidence which shows
this “practice”. The Presenting Officer's argument is based on his imagination-about the
“practice” in the Trust rather than the facts, and all the oral and documentary evidence
demolishes his argument. The Charged Officer further argued that just because Mrs. L.R.
Mithran is the representative of all trustees, the Presenting officer infers that “all powers
originate from her and end with her.” He further inferred that “the Trust is of M- L.R.
Mithran, the Charged Officer”. It has already been shown by documentary evidence as

“well as oral evidence that the Trust is controlled by the Governing Body in which the

trustees are just one of the nine constituents. The Presenting Officer has based his
observations on suspicions rather than the hard facts which have been proved by the
Defence beyond an iota of doubt. The above analysis would appear to indicate that
governing body controlled the Trusl, which was a charitable Trust and Trust was-not
meant for private benefit of the family of Mrs. L.R. Mithran.

The Presenting Officer has indicated an “indirect route” for receipt of donations to
the Trust. He has pointed to the link of Shri S.P. Goenka of M/s. Kitply Industries
Limited with M/s. Warren Tea Limited, and donations given by them with a particular
adjudication order passed by Mrs. L.R. Mithran. Charged Officer argued that this is a
figmen! of imagination. According to Defence, the prosecution witnesses, namely, (i)
Shri D.K. Thakuria (Anncx. A-4), (i) Shri Shambhunath Jajodia (Annex. A-5), (iii) Shri
P. Haridasan Nair (Annex. A-6) and (iv) Shri Anil Kumar Banka (Annex. A-7) and
defence witnesses, namely, Mrs.Laldawni (Annexure 'C-4"), Mrs. Lalpham Zauvi
(Annexure 'C-5'), Ms.Lalneihchawngi (Annexure "C-6'), Ms. Darthanhneing (Annexure
"C-7") and also Ms.L.T. Muani (Annexure 'C-8'), Ms Lawremawii (Annexure "C-9") and
Mrs. L. Chungnungi (Annexure 'C-10") have stated categorically that no donations were
secured through Mrs. L.R. Mithran nor was she aware of these donations at the relevant
time. It is argued that if the Presenting Officer wanted to say that these donations were
by way of bribe to Mrs. L.R. Mithran, he ought to have proven the same. It is contended
that Mrs. L.R. Mithran is not answerable for the standing which Shri Goenka has in M/s.
Kitply Industries Limited or in M/s. Warren Tea Limited and it will be absurd to say that
this imaginary story was an “indirect route” to receive any illicit benefits from M/s.
Kitply Industries Limited. It is not denied that M/s. Kitply Industries Limited and M/s.



A Warren Tea Limited gave donations to the Trust. Therefore, a truck load of documents
are not required to prove this undisputed fact. It is pointed out that what the prosecution
and the Presenting Officer have failed miserably to establish is that these donations were
given at the instance of Mrs. L.R. Mithran or were connected to the adjudication order
passed by Mrs. L.R. Mithran. It is mere suspicions, howsoeyer grave, do not prove the
allegations made in the Charge Sheet, particularly when a large number of prosecution
witnesses, and defence witnesses have stated categorically that there is no nexus between
these donations and the adjudication order passed by Mrs. L.R. Mithran.

The Presenting Officer has claimed that Shri S.P. Goenka, Chairman of M/s. Kitply
Industries Limited came to know that there was going to be formed a Trust by Mrs. L.R.
Mithran and he had to donate a vehicle to the Trust. According to him, there was a pre-
planned strategy between Mrs. L.R. Mithran, Commissioner of Central Excise, Shillong

o

and Shri S.P. Goenka, Chairman of M/s. Kitply Industries Limited to receive benefit in I
exchange for a favour to be shown during an adjudication in the case of M/s. Kitply .
Industries Limited. The Defence has argued that if it be so, then why the said Shri S.P. !

Goenka has not been produced as Prosecution Witness? Why no statement of his was
recorded and brought on record? It is claimed that there has been an attempt to hide the
truth behind a long story. What the Presenting Officer should have done is to point to the
evidence which establishes the nexus. The Presenting Officer has failed miserably to

prove that the donations were given at the instance of-Mrs. L.R. Mithran or she was even .
aware of these donations. He has only tried to pursue his own imaginations and :
suspicions.” ' 'i

35. . In relation to Charge No.3. the Presenting Officer has contended that “Zami
Memorial Charitable Trust had received donations of Rs.1,00,000 vide demand draft
n0.535617 on 22.05.1997 (D-57). The source of the said amount is not reflected in books
of accounts. Investigation conducted from the draft issuing bank namely, United Bank of
India, Kolkata confirmed that the said drat has been made against the cash of
Rs.1,00,000. There is a prohibition of issuing of draft on deposit of cash in excess of
Rs.50,000 (PW-29). It is evident from (PW-29) that an unidentified person had asked
United Bank of India, Kolkata to issue a demand draft in favour of Zami Memorial
Charitable Trust, Shillong for Rs.1,00,000. The said bank had issued draft in favour of
Zami Memorial Charitable Trust, Shillong on United Bank of India, Shillong. The same
demand draft had been received in the account of Zami Memorial Charitable Trust
maintained in their SB a/c. No.10308 of Vijaya Bank, Shillong. It is not known from
whom a draft of Rs.1,00,000 had been received by the Trust. The amount may come from
any illicit source which should not be received by a Charitable Trust before knowing the
source. It is pointed out that Regulation 19 of the Trust mandates that the Trust to accept
donations only from the sources which are identifiable. The Regulation 19 (D-9) also
provided that Charitable donations and gifts may be accepted by the governing bodv on
proper receipts from Govt. and public institutions, societies and Associations and pr‘i"vate
individuals. :

In this case, no proper receipt in favour of donor is available. Nor the identify of
the person from whomthe donation was received is forthcoming. Mrs. L.R. Mithran, the
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main person of the Trust, which has been discussed in detail in preceding paragraphs ¢

(discussions on Article of Charge No.3), ought to have received donations only from the
sources mentioned in the Regulations and taken due permission from the Department or
intimated the Department about the transaction which she has failed to do so.

The above facts/documents and sequence of events according to Presenting
Officer prove that Mrs. L.R. Mithran obtained a sum of Rs.1 lakh in the name of Zami
Memorial Charitable Trust from unknown and dubious source through bank draft without
intimation/permission from the competent authority and failed to maintain absolute
integrity thereby contravened Rule 18 (3) and 3 (1) of CCS Conduct Rules, 1964. “

The Charged Officer has stated that the Presenting Officer has contended that
Zami Memorial Charitable Trust received a donation of Rs.1 Lakh by a demand draft for
which the payment had been made in cash. He has further argued that there was a
prohibition of issuing of demand draft on deposit of cash in excess of Rs.50,000. He has
pleaded further that an unidentified man had asked Union Bank of India, Kolkata to issue
the said demand draft of Rs.1 Lakh in favour of Zami Memorial Charitable Trust. He has
further said that it is not known from whom the demand draft of Rs.1 Lakh had been
received by Zami Memorial Charitable Trust. The Presentinf Officer claims that there is

" no doubt about the facts stated by the Presenting Officer, but where is the connection

between these facts and Mrs. L.R. Mithran? He has argued that if an unknown person
makes a voluntary donation to a Trust, which is a common practice in India as many
donors do not like to be identified, it is absurd to charge Mrs. L.R. Mithran for an
unknown person having donated some money to the Trust. It is stated by the
Investigating Officer in the case himself (Annexure A-1) that the said draft had been
received by post in the Trust's office. The Presenting Officer states further that
Regulation 19 of the Trust mandates that donations should be accepted only from
identifiable sources. It is argued on behalf of the Charged Officer that there is no such
stipulation in the regulation of the Trust. And in any case, Mrs. L.R. Mithran cannot be
held responsible if the said Trust received a donation by post from an unidentified person.

It is contended that the Presenting Officer's allegation that Mrs. L.R. Mithran
obtained a sum of Rs.1 Lakh by the said demand draft in the name of Zami Memorial

Charitable Trust from an unknown and dubious source without intimation or permission

from the competent authority, is ab~alytely hacelnrg in the faro f the fact that <he never

received any such demand draft nor was she even aware of it. The evidence on record

clearly shows that the draft was received by post in the Trust's office and Mrs. L.R.

Mithran had no knowledge about it”.  The above analysis would indicate that there is no
direct evidence linking the donation of rupees one lakh with M/s Kitply or with Mrs. L.R.

Mithran.

35 In relation to Charge No.1, the Presenting Officer has argued as under in his written

brief:

(1 “Shri Allan Rokhan Mithran (aged 28 years approx.), the eldest son of Mrs. L.R.
Mithran had been appoint~ te ook afler the export business of M/s. Kitply Industries
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Limited vide appointment letter No. KIT/KAL/APP/97 98 dated 25.07.1997 (D-56). The
contents of the letter are as under:-

“With reference to the discussion you had with us, we are pleased to intimate you
that you have been selected to look after the coal business of the Company on the
following terms and conditions”. And the conditions are that -

“He would be stationed at either Ghasnapara or Tura nearest Tawa of export
location. After confirmation, he would be incharge of their coal business. He would get
hourse rent, conveyance, telephone charges, etc...”

(2)  He has claimed that the said fact of employment and further benefits like free
housing, etc. are confirmed from documents such as - D-63, D-64, D-65, D-66 and

-statement of Shri Ricky Momin (PW-15).

(3)  He has contended that it is also forthcoming from the aforesaid documents that
close to the adjudication proceedings by Mrs. L.R. Mithran, the then Commissioner, in
respect of M/s. Kitply Industries Limited, §tarted export of coal through Gasuapara Land
Custom Station under the jurisdiction of Shillong Excise Commissionerate and {rom
20.01.1997 to 30.06.1997, they had exported 2500 MT of coal to Bangladesh which is
much less than the quantity usually exported by other parties hence such a venture is
apparently not commensurate with the status of the Company. After joining of Shri Allan

Mithran, no export of coal took place.

(4) It is further argued that the fact that the employment has been given to Shri Allan
Mithran by M/s. Kityply Industries when Mrs. L.R. Mithran was the Commissioner of
Central Excise having jurisdiction over the manufacturing unit of M/s. Kitply Industries
and also the fact that she has dropped a huge chunk of demand against the unit only few
months ago, indicate that the employment of Shri Allan was secured by Mrs. LR

Mithran taking benefit of her good office. -

(%) The Presenting Officer has pointed out that despite being fully aware of her
obligations of taking prior sanction of the Government , before securing employment
with a concern with whom she had official relations, Mrs.Mithran has failed to obtain
prior sanction of the Government, and she also did not intimate the Department
subsequently about the employment of her son, Shri Allan Mithran to the Department.
Countering the above averments, the Charged Officer has contended that the Presenting
Officer has tried his best to pursue the allegation that Mrs. L. R. Mithran procured the
employment of her son, Mr. AR. Mithran with M/s. Kitply Industries Limited without
obtaining prior sanction of the Government. He has pointed out that it is abundantly clear
as per the evidence referred to in Chapter 111, testimonies of Mr.D.K. Thakuria, Manager
of Kitply Industries Limited (Annexure 'A-4'), Mr. Shambhunath Jajodia, Director of
M/s. Kitply Industries Limited (Annexure "A-5"), Mr. P. Haridasan Nair, Executive
(Legal) of M/s. Kitply Industries Limited (Annexure “A-6") and Mr. Anil Kumar Banka,
Director of M/s. Kitply Industries Limited (Annexure “A-7"), the affidavit sworn by Mr.
A.R. Mithran before the Judicial Magistrate First Class, Shillong (Annexure 'B-3') and
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" also the oral testimony of Mr. A.R. Mithran before the Inquiring Authority on 10.08.2004f)

(Annexure “C-3“ of this Brief) that Mrs. LR. Mithran had neither secured the
employment of her son at any timé: with any Company nor was she even aware of her
son's temporary assignment with M/s.:Kitply Industries Limited at the relevant time.”

Points for Determination

36. A reading of the Statement of Imputations suggests that the main allegation is that
Mrs. L.R. Mithran showed undue favours to M/s Kitply Industries Limited, Kolkata while
adjudicating a show cause notice for the alleged evasion of Rs.35,79,07,804. It has been
alleged specifically that she passed the adjudication order “slicing down the evaded
payment of Rs.35,79,07,804 to Rs.9,14,40,448” for a consideration. It has been further

alleged :

(1) That she obtained employment for her son, Shri AR. Mithran with M/s Kitply
Industries Ltd. with whom she had official dealings, without obtaining prior permission
of the competent authority; '

(i)  That she accepted donati:)ns/giﬁ by way of bank draft and also a Tata Mobile
Vehicle in the name of Zami Memorial Charitable Trust created by her in the name of her

later mother; and

(i)  That she accepted a conation ui' iw.i Lakh in o one ol caann Jdee ona
Charitable Trust from an unknown and dubious source through bank draft without

informing or taking permission from the competent authority.

37.  The cardinal point to be decided would be whether any undue favour was shown
to M/s Kitply?

The first key issue would be whether < -ne down of the alle - "' vaded amount
of duty from Rs.35,79,07,804 to Rs.9,14,40,443 (Rs.8,13,40,448 as duty +
Rs.1,01,00,000 as penalties) amounts to showing an undue favour to M/s Kitply
Industries Ltd. which would constitute an illegality or departmental misconduct. The
Presenting Officer has also vehemently argued in his Written Brief that the “adjudication
order sliced down the central excise duty to Rs.8,13,40,448/- to be paid by the said firm
thereby causing a loss of Rs.27,65,67,356/- to the Government.” The allegation of
showing undue favour to M/s Kitply Industries Ltd. could be sustainable only if the

‘appellate authorities had upheld the allegation of the evaded amount being

Rs.35,79,07,804 to be true. Therefore, the orders passed by the Customs, Excise and
Gold (Control) Appellate Authority (CEGAT) and the Hon’ble Supreme Court on the

- appeals filed against the adjudication order dated 5.12.96 passed by Mrs. L.R. Mitrhan

would determine whether or nct any undue favour was shown to M/s Kitply Industries

Ltd. Although both these appellate authorities had passed orders in relation to this matier,
s is no mention in the Charge Sheet about these orders. The Presenting Officer has -
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also not made a mention of the orders passed by the Hon’ble CEGAT as well as Hon’ble

Supreme Cour in this case.

3\
.

Charge No.1 reads as under:

- “Whereas Mrs. LR. Mithran, IRS, while functioning as Commissioner, Central
Excise, Shillong failed to maintain absolute integrity and acted in an unbecoming manner
in as much as she during the year 1996-97 obtained employment of her son, Shri AR.

- Mithran with M/s Kitply Industries, Kolkata with whom she had official dealings,

without obtaining prior permission of the competent authority and thereby contravened
Rule 4 of CCS Conduct Rules, 1964.” -

The department has to establish that Mrs. L. R. Mithran had asked M/s Kitply

Industries Ltd. directly or indirectly, to employ her son Shri A.R. Mithran with the
company or that she was aware of the fact that her son was employed with M/s Kitply
Industries Ltd. during the relevant time. In a nutshell, this charge would be sustainable
only if the evidence adduced by the department shows that she was aware that her son,
who was about 25 years of age at the relevant time, had sought employment with M/s
Kitply Industries Ltd. or that she had directly or indirectly asked M/s Kitply Industries
Ltd. to employ her son with the company or had solicited the employment for her son in
any other manner whatsoever. ' )

Charge No.2 reads as under:

" “Whereas said Mrs. LR, Mithran, IRS, while acting as Commissioner, Central

Excise, Shillong during the year 1996-97 failed to maintain- absolute integrity and acted

in an unbecoming manner in asmuch as she accepted donation/gift by way of bank draft,
including Tata Mobile vehicle bearing Registration No. ML-05-B-2648 given to Zami
Memorial Charitable Trust created by her in the name of her late mother, which were
paid by Warren Tea Ltd., a sister concern of M/s Kitply Industries Ltd. with whom she
had official dealings and thereby contravened rule 3(4) (i) and (iii) of CCS Conduct
Rules, 1964”. '

This charge can be sustained by showing that any bank draft in the name of M/s

Zami Memorial Charitable Trust was given to Mrs. L .R. Mithran and she accepted the-
‘same; or that Mrs. L.R. Mithran was aware of a donation by way of bank draft being

given to Zami Memorial Charitable Trust. It has also to be shown that Mrs. L.R. Mithran
had asked either M/s Warren Tea Ltd. or M/s Kitply Industries Ltd. for giving donations
by way of bank draft or in cash to Zami Memorial Charitable Trust. It has also to be
proved that Mrs. L.R. Mithran or any member of her family be .litted or could have
benefitted in any manner whatsoever by the said donations. The Department should also
establish that Tata Mobile vehicle bearing Registration No. ML-05-B-2648 was accepted
by Mrs. L.R. Mithran as a douaiion or gift to Zami Memorial Charitable Trust or that
Mrs. L.R. Mithran was aware of the said Tata Mobile vehcile having been given as gift or
donation to Zami Memorial Charitable Trust. There should be evidences to show that
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Mrs. I.R. Mithran had asked either M/s Warren Tea Ltd. or M/s Kitply Industries Ltd. or .

anyone else for donating the said vehicle or any other vehicle to Zami Memorial
Charitable Trust. There should also be some material to show that Mrs. L.R. Mithran or
any member of her family benefitted or could have benefitted from the donation of the

said vehicle.

There is no doubt or dispute about the fact that Mrs. L.R. Mithran paid Rs.250 as
registration fee for the Trust or that she was a Trustee of the said Trust. What is crucial is
whether she or any member of her family was a beneficiary of the Trust or could have
used any movable or immovable property of the Trust. There is also no doubt or dispute
about the said donations having been given to the Trust. It appears that Mrs. L.R.
Mithran was one of the persons who promoted this Trust for the welfare of women and
children. Her association with the Trust is apparent on record. However, it is to be
ascertained whether she secured the said donations or was even aware of these. It is to be
shown whether she was involved in the day-to-day affairs of the Trust or not?

Charge No.3 reads as under:

" “Whereas said Mrs. L.R. Mithran, IRS, while acting as Commissioner, Central
Excise, Shillong failed to maintain absolute integrity by obtaining a sum of Rs.1 lakh in
the name of Zami Memorial Charitable Trust (ZMCT) from unknown and dubious
sources through bank drafl without intimation/permission from the competent authority
and thereby contravened Rule 18(3) and 3(1) of CCS Conduct Rules, 1964.” ‘

To sustain this charge, there should be evidence that Mrs. L.R. Mithran had
received Bank draft of Rs.1 lakh in the name of Zami Memorial Charitable Trust from an
unknown and dubious source. On this fact will lie the answer whether Mrs. L.R. Mithran
was required to give intimation regarding receipt of this monery or required to take
permission from the competent authority for the same.

CONCLUSIONS

38. . The main allegation in the the Charge Sheet is that Mrs. L.R. Mithran showed
undue favours to M/s Kitply Industries Ltd., Kolkata while adjudicating a show cause
notice for the alleged evasion of Rs. 35,79,07,804. It has been alleged specifically that
she pased the adjudication order “slicing down the evadd payment of Rs. 35,79,07,804 to
Rs. 9,14,40,448” for a consdieration. It has been further alleged :

(1) That she obtained employment for her son, Shri A.R.Mithran with M/s Kitply
Industries Limited with whom she had official dealings, without obtaining prior

permis<ion of the competent authority; o
(i) That she accepted donations/gift by way of bank draft and also a Tata Mobile
vehicle in the name of Zami Memorial Charitable Trust creatd by her in the name

of her late mother; and
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(i)  That she accepted a donation of Rs. 1 lakh in the name of Zami Memorial
Charitable Trsut from a unknown and dubious source through band draft without
informing or taking permission from the competent authority. ;

1) The first key issue in this case is whether slicing down of the allegedly evaded
amount of duty from Rs. 25,79,07,804 to Rs. 9.14,40,448 (Rs. 8,13,40,448 as duty +

"Rs.1,01,00,000 as penalties) amounts to showing un undue favour to M/s Kitply

Industries Ltd. which would constitute an illegality or departmental misconduct. The
Presenting Officer has also vehemently argued in his Written Brief that the “adjudication
order sliced down the Central Excise duty to Rs. 8,13,40,448.00 to be paid by the said
firm thereby causing a loss of Rs. 27,65,67,356 to the Government.

2) The Defence Assistant has drawn attention to the judgement dated 15.6.1999
passed by the Hon’ble Customs, Excise & Gold (Control) Appellate Tribunal (CEGAT),
Eastern Bench, Kolkata, which is appended as defecne document and marked as
Annexure “B-1”. This judgement was passed on an appeal against the adjudication order
of Mrs. L.R Mithran, which is the subject matter of this case. While the Hon’ble CEGAT
order was very much in existence when the Charge Sheet was issued to Mr.s LR
Mithran, there is no mention of the said judgement of the Hon’ble CEGAT in the Charge

- Sheet. In the preseneing Officer’s Brief too, there is no mention of the Hon’ble

CEGAT’s judgement. The said judgement by the Hon’ble CEGAT gives a serious blow
to the basis of allegations made in the Charge Sheet. While Mrs. L.R. Mithran had sliced
down the amount of evasion from Rs.35,79,07,804 to Rs. 8,13,40,448 (Rs.8.13 crores
approx.), the Hon’ble CEGAT sliced it down to a much smaller amount of Rs.58,96 lakhs
approx. (exclusive of penalty amounting to Rs. 10 lakhs). Thus, the duty liability of M/s
Kitply Industries Limited determined by Hon’ble CEGAT is Rs. 58,96 lakhs as against
Rs. 8.13 crores determined by Mrs. L.R. Mithran. This would go to show that neither any
undue favour was shown to M/s Kitply Industries Limited nor Mrs. L. R. Mithran caused
a revenue loss of Rs. 27,65,356 to the Government.

3) The Defence Assistant has also drawn attention to the Order dated 13.01.200
(Annexure “B-2”) passed by the Hon’ble Supreme Court of India on the Civil Appeal
filed by the Department against CEGAT’s decision referred to above. It is by this order
that the Hon’ble Supreme Court of India declined to interfere with the judgement of the
Hon’ble CEGAT (which is referred above as Annuxure “B-1") and dismissed the Civil
Apeal filed by the Department. The orders passed by the Hon"”le CEGAT as well as
Hon’ble Supreme Court take away the basis of the allegation of undue favour having

~ been shown to M/s Kitply Industries Limited.

4) Coming to Charge No. 1, it has been alleged that Mrs. L.R. Mithran procured the
employment for her son, Mr. A.R. Mithran with M/s Kitply industries Limited but did not
seek the prior permission of the competent authority. It has to be noted here that facts do
not show tiie offer and acceptance of any regular job. The short term assigrent has
lasted just for three months. In view of its short duration, it appears to be more in the

. nature of casual engagement and not employment of any regular nature. The adjudication

order in the case was passed on 5.12.1996, while the temporary assignment for which Mr.
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-5) Mr. AR. Mithran himself appeard as a defence witness. liis waiiniony

AR. Mithran was engaged, started much later in July, 1997 as is evident from ®

prosecution document numbered as D-56. Thus there is no immediate connectivity
between the event of passing adjudication order and offer and acceptance of the casual
engagement. In this connection, defence has relied on the affidavit shown by Mr. AR
Mithran on 25.7.2000 before the Judicial Magistrate First Class, Shillong. A copy of the
Affidavit is appended as Annexure “B-3” to this Defence Brief and has been adduced in
evidence during hearing on 10.8.2002. This affidavit reads inter alia as under :

“(iv)  That in order to further explore the potential of the coal business and export, I met
a number of persons engaged or planning to get engaged in this business. This brought
me in contact with Mr. S N.Jagodia of M/s Kitply Industries Limited whose Company
was interested in export of coal from Ghasuapara and Tura. Being convinced that I could
promote their business at Tura or Ghasuapara in the field of coal export, they engaged me
temporary for three moths on trial basis vide their letter dated 25.7.1997 and also
provided me facilities like accommodaton, transport; electricity and phone, etc. on order

- to promote their business.

(iv)  That 1 was living independently throughout and did not consider it necessary to
inform my mother Mrs. L.R. Mithran about my work with M/s Kitply Industries
Limited nor she helped me in any manner whatsoever getting me this work or

engaged.

V) That I left Tura in December, 1997 as the coal business could not take.off
profitably and it also ended my associaton with M/s Kitply Industries Limited.

(vi)  That [ am presently having my own business at Aizawl since 1998.

_(vii) That I have been living independently on my own since attaining the age of

majority, and have neither asked for any help from my parents in the matter of my
employment or bisness, nor have I considered it necessary to keep them informed
about my profession, occupation, employment of business.”

enclosed as Annexure Cd-3 to this Defence Brief When askod -t hov B et o

temporary assignment with M/s Kitply Industries Limited for about 3 months, he sluw.
that many of his friends were engaged in coal business and he also thought of joining the
same business when he came in contact with Shri S.N. Jagodia of M/s Kitply Industries
Limited. Shri A.R. Mithran stated that M/s Kitply Industries Limited were already in the
business of coal export and were looking for someone to further their coal business at
Ghasuapara at Tura. He stated that being :convinced of his potential, M/s Kitply
Industrics Limited cngaged him temporarily for 3 months on trial basis and also provided
him the facilities like accommodaton, transportation, electricity, telephone; etc. in order
to promote their business. He stated categorice!'y that his mchcr, Mrs. L.R. Mithran did
not help him in getting this assignment/engagement with M/s Kitply Industries Limkited.
He stated further that he did not inform her mother about this. He “ated that although he

Vwas temporarily staying in his .mother’s house in M;ay, 1997, he was living

[
|
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independently. He stated further that since compelting his graduation in 1993, he had
been living independently and did not consider it necessary to inform his mother about
his activities. He stated specifically that he did not inform about his activities.” He stated
specifially that he did not inform her about his assignment with M/s Kitply Industries
Limited. This does not appear to be unnatural in thé highly westernized atmosphere

prevailing in North East.

6) If the contents of the affidavit of Shri AR. Mithran and also his oral testimony are
read in conjunction with the testimonies of prosecution witnesses, namely Shri R.P. Bose,
Deputy Ssuperintendent of Police, CBI (Annex. A-1), Shri D K. Thakuria (Annex.A-4),
" Shri Shambhunath Jojodia (Annex. A-5), Shri P.Haridasan Nair (Annex.A-6) and Shri
Anil Kr. Banka (Annex. A-7), it becomes clear that there is no evidence that Mrs. LR
Mithran had eithr secured the employment of her son or was even aware of this fact at the
relevant time. The charge is based only on an inference and there is no direct evidence to
show that she had any role to play in the temporary engagement of Shri AR. Mithran.
M/s Kitply Industries have not testified to the truth of prosecution story nor Mr. AR
Mithran has accepted that his mother Mrs. L. R. Mithran had any role to play in his
temporary engagement with M/s Kitply Industries. Thus there is no direct evidence to

support this charge.

7) The next charge in the Charge Sheet is that the Mrs. L.R. Mithran accepted
donation/gift by way of bank drafl, including Tata Mobile vehicle bearing Registraton
No. ML-05-B-2648 given to Zami Memorial Charitable Trust created by her in the name
of her late mothr, which were paid by Warren Tea Limited, a sister concern of M/s Kitply
Industries Limited with whom she had official dealings. To sustain this charge, there
should be evidence to show that any Bank Draft in the name of M/s Zami Memorial
Charitable Trust was given to Mrs. L.R. Mithran and she accepted the same; or that Mrs.
LR. Mithran was aware of a donation by way of Bank Draft being given to Zami
Memorial Charitable Trust; or that Mrs. L.R. Mithran had asked either M/s Warren Tea
Limited or M/s Kitply Industries Limited for giving donations by way or bank draft or in
cash to Zami Memorial Charitable Trust. Similarly, there should be evidence to show
that Tata Mobile Vehicle bearing Registraton No. No.ML-05-B-2648 was accepted by
Mrs. L.R. Mithran as a donation or gift to Zami Memorial Charitable Trust, or that Mrs.
LR, Mithran was aware of the said Tata Mobile vehicle having been given as gift or
donation to Zami Memorial Charitable Trust, or that Mrs. L.R. Mithran had asked either
M/s Warren Tea Limited or M/s Kitply Industrries or anyone else for donating the said

vehicle or any other vehicle to Zami Memorial Charitable Trust.
)

8) There is no doubt or dispute about the fact that Mrs. L.R. Mithran paid Rs. 250 as
registration fee for the Trust or that she was a Trustee of the said Trust. What is crucial
is whether she or any member of her family was a beneficiary of the Trust or could have
used any movable or imovable property of the Trust. There is also no doubt or dipute
about the said donations having been given to the Trust. It is neither denied nor disputed
that Mrs. L.R. Mithran was one of the persons who promoted this Trust for the welfare of
women and children. The issue is whether she secured the said donations or was even
aware of these. In a nutshell, if she had neither asked anyone for donating any money of
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vehicle to M/s Zami Memorial Charitable Trust nor was she aware of any such donation o
or glﬂ this charge has to fail.

9) The Afidavits shown by the following witnesses were submitted during the
hearing held on 10.8.2002.

() Mrs. Lalthan Zauvi before the Judicial Magistrate First Class, Aizawal on

7.8.2002 (Annexure “B-4”)

(i)  Mrs. L.Chungnungi before the Judicial Magistrate First Class, Shillong on
25.7.2002 (Annexure “B-57)

(iif)  Mrs. Laldawni befor ethe Judicial Magistrate First Class, Shillong on 25.7.2002
(Annexure “B-6")

(iv)  Mrs. Lalniehchawngi before the Judicial Magistrate First Class, Shillong on
25.7.2002 (Annexure “B-7") '

(v)  Mrs. Lalremawii before the Judicial Magistrate First Class, Shlllong on 25.7.2002

(Annexure “B-8”)
(vi)  Mrs. Darthahneiengi before the Judicial Magistrate First Class, Shillong on

25.7.2002 (Annexure “B-97)
(vil)  Mrs. Hlipuii before the Judicial Magistrate First Class, Shillong on 25.7.2002

. (Annexure “B-107)
(viti) Mrs. Estehr Lianchhawni before the Judicial Magistrate First class, Shillong on

25.7.2002 (Annexure “B-117)
(ix) Mrs. L.T. Muani before the Judicial Magistrate First Class Shillong on 25.7.2002

(Annexure “B-127)

(x) Mrs.Van Lalruati before the Judicial Maglstrate First Class Aizawal on 7.8.2002

(Annexure “B-137).
(xi) Mrs. Lilypuii before the Judicial Magistrate First Class, Shillong on 25.7.2002

(Annexure “B-14”).
(xii) Ms.Biaksangi before the Judicial Magistrate First Class, Shillong on 25.7.2002

(Annexure “B-157).

(xiii) Ms. Rose Mary Lalhmangaihzuali before the Judicial Magistrate First Class,
Aizawal on 7.8.2002 (Annexure “B-167).

(xivy Mr. H.S. Kumbhat before the Judicial Magistrate First Class, Shillong on

22.7.2002 (Annexure “B-17")

10)  Normally, bribes are accepted for personal benefits and enjoyment by the persons
who continue to possess and control the fruits of illegal gratification. A perusal of the
above mentioned Affidavits, copies of which are appended to this Defence Brief,
establish that Mrs. L.R. Mithran had no part in the day-to-day affairs of the Trust and she
had no exclusive or absolute control over the affairs of the Trust. These affidavits further

esLabiisin
() that the trusteee, Mrs. L..R. Mithran never handled any cach or the bank account of
tha Trust as she was not authorised to do so. Further, Mrs. L.K. Michian did not

draw any money from the account of the Trust, nor she used any of the properties
of the Trust in any manner whatsoever;

Sels
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(i) that all decisions relating to the Trust are taken by the Governing Body/Executive
, Committee, and not by Mrs. L.R. Mithran herself;

@(iii)  that all the properties of the Trust were used for charitable work and not for any
other purpose; :

(iv)  that Mrs. L.R. Miehtan is neither authorised to use any movable or immovable
property of the Trust for the use of herself or any members of her family, nor has
she ever used any such property for herself or any member of her family.

(v)  That no donation in cash or kind from any company, business house or
organizaton or form was received through her. Mrs. L.R. Mithran neither

~ solicited any donations on behalf of the Trust nor she received any such donation

' on behalf of the Trust. ‘

(vi)  That no information or intimaton was given or required to be given to Mrs. L.R.

' Mithran on receipt of any donation by the Trust. i

11)  No evidence, documentary or oral has been adduced to counter the abover
averments. There is no direct evidence to show that Mrs. L.R. Mithran had any
knowledge of theése donations received by the Trust at the relevant time. The testimony
of the Investigating Officer, Shri R.P. Bose (Annexure A-1) shows that the donations
were received by the Trust by post and none of these payment were received personally
by Mrs. L R. Mithran. Testimony of Shei D.K. Thakuria, Manager, M/s Kitply Industries
Limited (Annexure A-4) shows that Mrs. L.R. Mithran had not solcited or secured any
donations for the Trust nor has she aware of any such donations given to the Trust. The
testimony of Shri Shambhunath Jajodia, Director of M/s Kitply Industries Limited
(Annexure A-5), testimony of Shri P.Haridasan Nair, Executive (Legal) of M/s Kitply
Industries Limited (Annexure A-6) and also the testimony of Shri Anil Kumar Bank,
Director, M/s Kitply Industries Limited (Annexure A-7) in this regard also supports this

view.

12)  The testimonies tendered by other witnesses who appeared for the defence,
namely, Mrs. Laldawni (Annexure “C-4), Mrs. Lalpham Zauvi (Annexure “C-57), Ms.
Lalneichawngi (Annexure “C-6"), Ms. Darthahnéing (Annexure “C-77), Ms. L.T. Muani
(Annexure “C-8”), Ms. Lawremawii (Annexure “C-97) and Mrs. L.Chungnungi
(Annexure “C-107) are relevant in this context as all these witnesses have been associated
with Zami Memorial Charitable Trust as office bearers or its members. In their oral
testimony all of them have stated categorically that : '

(1) Mrs. L.R Mithran did not have control over the decision of the Governing Body

which took the final decisions;

(i1) Mrs. L R Mithran was not authorised to handle cash, property or bank accounts of
the Trust; - _

(i)  The properties of the Trust were not used for any purpose other than the purposes
for which th¢ Trust had been created;

(iv)  Mrs. LR ivitiuan o any member of her family did not ever use any movable or
immovable property of the Trust.

(v) Mrs. L.R.Mithran did not solicit any donatons in cash or any kind from any
company, business linise or organization for Zami Memorial Charitable Trust;
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(vi)  No donations in cash or kind from any company, business house or organization.

were received through Mrs. L.R Mithran;
(vii)  Mrs. L.R Mithran was not involved in day-to-day affairs of the Trust as the same

were looked after by the office bearers; ~
(viii) The control over the Trust was with the Governing Body and not with Mrs. L.R.

Mlthran

- 13) There is no material, oral or documentary, on record to dlscredlt the above
evidence. There is no direct evidence to show that there is any connegtion between the
creation of the Trust in the name of late mother of Mrs. L. R.Mithran an‘]ﬁe adjudication
of the show cause notice issued to M/s Kitply Industries Limited. The ddcument relied
upon in the Cahrge Sheet and nembered as D-8 itself shows that the Trust was brought
into existence by 18 persons, all of whom had signed the said document relating to the
formation of the Trust. It would not be reasonable to conclude that only because
registration of the Trust and the adjudication of one particular case happened in the same
quarter of the year, there is a direct relationship between the two.events. Jt will be
unreasonable to say that whatever was done by Mrs.L.R . Mithran when the adjudication
order was passed, has a nexus only to the said adjudication order. - Mrs. L.R.Mithran
presumably would have passed other adjudication orders during her tenure in Shillong
and there is no reason to see a nexus only between the registration of the Trust and the
adjudlcalton order passed in the case of M/s Kitply Industries lelted and not between

the Trust and any other adjudication order.

14)  The Presenting Officer has placed reliance on the Memorandum of Association
and the Rules and Regulations of the Trust to argue that Mrs. L. R. Mithran has permanent
family ownership over: the Trust and all powers were ultimately--.concertrated with
Mrs.L.R Mithran with a sole motive to utilize the Trust for the benefit of herself and for
the members of her family. No doubt Mrs. L.R. Mithran is one of the trustees but she is
not the “beneficiary”. Secondly, the control over the Trust is with the Governing Body as i
per Para 25 of the Rules & Regulations of the Trust. The Governing Body of the Trust

consists of the folJlowing :

(1) President
(i) Vice-president
- (i)  General Secretatry
(iv)  Finance Secretary
) Treasurer
(vi)  Assistant General Manager
(vii)  Advisors
(viii)  Executive Members.
(ix)  Representatives
(x) Trustees

15)  Mrs. L.R. Mithran could at the most be a reprcsenlalive trustee in the Governing
Body of the Trust. The documentary evidence referred to in Chapter VI ie. affidavits
sworn by Mrs.Lalthan Zauvi (Annexure “B-4"), Ms.L.Chungnungi (Annexure ‘B-5’),
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", Ms. Laldawni (Annexure ‘B-6), Ms. Lalneihchawngi (Annexure ‘B-7°), Ms. Lalremawii
(Annexure ‘B-8’), Ms. Darthahnieng (Annexure ‘B-9’), Ms. Himpuii (Annexure ‘B-10’),
Ms. Esther Lianchhawni (Annexure ‘B-11°), Ms. L.T Kunai (Annexure_‘B-12’), Mrs.
Vanlalruati (Anneuxre ‘B-13’), Ms. Lilypuii (Annexure ‘B-14’), Ms. Biaksangi
(Annexure ‘B-15’), Ms. Rose Mary Lalhmangaaihzuali (Annexure ‘B-16’), Shri
H.S Kumbhat (Annexure ‘B-17), and oral evidence by Mrs.Laldawni (Annexure ‘C-4),
Mrs. Lalpham Zauvi (Annexure ‘C-5’), Ms. Lalneihchawngi (Annexure ‘C-6), Ms.
Lawremawii (Annexure ‘C-7’), Ms. L.T. Muani (Annexure ‘C-8’), Ms. Lawremawii
{Annexure ‘C-9’) and Mrs. L.Chungnungi (Annexure ‘C-10’) are relevant in this regard.
Even the Department’s own witness Smt.Latchanglian Sailow, whose testimony is at
Annexure : A-14, had stated categorically that Mrs. L.R Mithran had no poers to appoint
the members of the Governing Body of the Trust nor had she any control over the Trust
nor she benefitted in any manner from the Trust. In-his Brief, the Presenting Officer
pleads that “though the Governing Body had been exhibited sole authority of the Trust,
but in practice, the trusttes are all-in-all of the Trust.” Nowhere has he mentioned a
single piece of evidence which shows this “practice”. The Presenting Officer’s argument
is not based on any documentary evidence about the “practice” in the Trust rather than
the facts. All the oral and documentary evidence demolishes his argument. No doubt
Mrs. L.R Mithran is the representative of all trustees from which the Presenting Officer
infers that “all powers originate from her and end with her.” He further inferred that “the
Trust is of Mrs. L.R.Mithran, the Charged Officer”. There is enough documentary
evidence as well as oral evidence to show that the Trust is controlled by the Governing

Body in which the trustees are just oen of the nine constituents.

16)  The Presenting Officer has also alleged the existence of an “indirect route” for
receipt of donations to the Trust. He has tried to link Shri S.P. Goenka of M/s Kitply
Industries Limited with M/s Warren Tea Limited, and donations given by them with a
particular adjudicaiton order passed by Mrs. L. R Mithran. The prosecution witnesses,
namely, (I) Shri D.K. Thakuria (Annuex. A-4), (ii) Shri Shambhunath Jojodia (Annex. A-
5), (111) Shri P.Haridasan Nair (Annex.A-6) and (iv) Shri Anil Kumar Banka (Annex.A-7)
~and defence witnesses, namely, Mrs. Laldawni (Annexure ‘C-4), Mrs. Lalpham Zauvi
(Annex. C-5), Ms. Lalneihchawngi (Annexure C-6), Ms. Darthanhneing (Annexure C-7)
and also Ms. L.T. Muani (Annexure C-8), Ms. Lawremawii (Annexure C-9) and Mrs. L.
Chungnungi (Annexure C-10) have stated categorically that no donations were secured
through Mrs. L.R. Mithran nor-was she aware of these donations at the relevant time. It is
not denied that M/s Kitply Industries Ltd. and M/s Warren Tea Ltd. gave donations to the
Trust. However, the prosecution and the Presenting Officer have not put forward any
direct evidence to establish that these donations were given at the instance of Mrs. L.R.
Mithran or were connected to the adjudication order passed by Mrs. L.R. Mithran. Mere
suspicions, howsoever grave, do not prove the allegations made in the charge sheet,
particularly when a large number of prosecution witnesses, and defence witnesses have
stated categorically that there is no nexus between these donations and the adjudication

order passed by Mrs. L. R. Mithran.

17)  The Presenting Officer has alleged that Shri S.P. Goenka, Chairman of M/s Kitply
Industries Ltd. came to know that there was going to be formed a Trust by Mrs. L.R.
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Mithran and he had to donate a vehicle to the Trust. According to h1m there was a pre‘
planned strategy between Mrs. L.R. Mithran, Commissioner of Central Excise, Shlllong
and Shri S.P. Goenka, Chairman of M/s Kitply Industries Ltd. to receive benefit in
exchange for a favour to be shown during an adjudication in the case of M/s Kitply
Industries Ltd. However, the said Shri S.P. Goenka has not been produced as Prosecution
Witness? No statement of Shri S.P. Goenka has not recorded and brought on record?
The Department has not put up any evidence to prove that the donations were given at the
instance of Mrs. L .R. Mithran or she was even aware of these donations.

18) © So far as the Charge No.3 is concerned, it has been alleged that Mrs. L.R.
Mithran, while acting as Commissioner, Central Excise, Shillong failed to maintain
absolute integrity by obtaining a sum of Rs.l lakh in the name of Zami Memorial
Charitable Trust (ZMCT) from unknown and dubious source through bank draft without -
intimation/permission from the competent authority. However, Department has not cited
any evidence to establish that Mrs. L.R. Mithran had received Bank Draft of Rs. 1 lakh in
the name of Zami Memorial Charitable Trust from an unknown and dubious source.

19)  Zami Memorial Charitable Trust received a donation of Rs.1 lakh by a demand
draft for which the payment had been made in cash by an unidentified person. An
unidentified man had asked Union Bank of India, Kolkara to issue the said demand draft
of Rs.1 lakh in favour of Zami Memorial Charitable Trust. There is no doubt about these
facts, but there is no connection between these facts and Mrs. L.R. Mithran. If an
unknown person makes a voluntary donation to a Trust, which is a common practice in
India as many donors do not like to be identified, it is not reasonable to charge
Mrs.L.R Mithran for this act without supporting it with documentary evidence. It is
stated by the Investigating Officer in the case himself (Annexure A-1) that the said draft
had been received by post in the Trust’s office. The Presenting Officer has argued that
Regulation 19 of the Trust mandates that donations should be accepted only from
identifiable sources. There is no such stipulation in the Regulations of the Trust. And in
any case, Mrs. L.R.Mithran can n~t be held respons'le if the said Trust received a

donaton by post from an unidentified person.

20)  The allegation that Mrs. L. R.Mithran obtained a sum of Rs. 1 lakh by the said
demand draft in the name of Zami Memorial Charitable Trust from an unknown and
dubious source without intimation or permission from the competent authority, is thus
absolutely baseless in the face of the fat that she never received any such demand draft.
The evidence on record clearely shows that the draft was received by post in the Trust’s
office and Mrs. L.R Mithran had not received it.

21)  The above anal*;is would show that all the three charge s have not been proved
UUyUIIU 1GasunaLIC el o 1he Hon bie Sup. . Court has held on numberous occasions
that mere suspicions, howsoever grave, cann. .ake the place of proof. Hon’ble Supreme
Court’s judgements in Ministry of Finance Vs S.R.Ramesh, 1993 (3) SSC 227; 1998 AIR
(SC)853; Pawan Kumar Vs State of Haryana, 2001 AIR (SC) 1324; and Inderjit Singh Vs
State of Punjab, 1995 (S3) SCC 289 are relevant in this regard.. In this case, while the
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ddduced dqcufnéntary as well as oral evidence to establish beyond doubt that all the
charges are false and baseless. - . -

—— [
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39. Thu's the allegation that Mrs. L.R. Mithran, Charged Officer, showed undue favour
by slicing down the amount of duty evasion by M/s. Kitply Industries Limited from
Rs.35,79,07,804 to Rs.8,13,40,448, and thus caused a loss of Rs.27,65,67,356 to the
Government, is not proved in view of the fact that the amount of Rs.8,13,40,448 as
confirmed by Mrs. L R. Mithran was further reduced to Rs.58,96,580 only (exclusive of a
penalty of Rs.10 lacs) by the Customs, Excise and Gold (Control) Appellate Tribunal
(CEGAT) vide its order dated 15.06.1999. An appeal filed by the Government against
the CEGAT’s decision was rejected by the Hon’ble Supreme Court vide its order dated

13.01.2000.

40. So far as Charge No.1 is concerned, there is considerable time gap between the
passing of adjudication order dated 05.12.1996 by Mrs. L.R. Mithran and the temporary
assignment of her son Mr. AR. Mithran with M/s. Kitply Industries Limited which
started not earlier than 25.07.1997 which is evident from letter No. KIT/CAL/APP/97-98
dated 25.07.1997 from M/s. Kitply Industries Limited to Mr. A R. Mithran intimating the
latter that he has been “selected to look after the coal business of the Company at
Ghasuapara....”. The affidavit sworn by Mr. AR. Mithran shows that he was 25 years of
age at the relevant time and was not dependent on his mother. According to him, his
mother neither helped him in getting this assignment nor was she aware of it. He
maintained the same during his examination as a defence witness. The prosecution
witnesses themselves, who were from M/s. Kitply Industries Limited, have stated that
Mrs. L.R. Mithran did not solicit the employment of her son with them. The only fact
which may raise some amount of suspicion in the matter is that Mr. A.R.-Mithran was
staying in his mother’s house at the time when the said letter dated 25.07.1997 was
received by him. But this fact is not sufficient by itself to establish that Mrs. L.R.
Mithran had either secured the employment of her son with M/s. Kitply Industries
Limited or she was aware of it. It has been held by the Hon’ble Supréme Court in
Ramesh Kumar Vs. State of Punjab, AIR 1994 SC 945, that every circumstance has to
be established by clinching evidence and not by mere conjectures. In the case of "
Ministry of Finance Vs. S.B. Ramesh, (1998) 3 SCC 227 : 1998 AIR (SC) 853 also,
the Hon’ble Supreme Court held that even though the degree of proof required in -
disciplinary proceedings is not of that standard required in criminal case but the suspicier+*
cannot be substituted for proof even in departmental inquiry proceedings.

41. Coming to Charge No.2, while the needle of suspicion points to Mrs. L.R. Mithran, *
the documentary and oral evidence does not go as far as to establish beyond a reasonable
doubt that she was guilty of the alleged misconduct. In Jaharlal Das Vs. State -of
Orissa, AIR 1991 SC 1388, the Hon’ble Supreme Court held that in cases depending
largely upon circumstantial evidence, there is always a danger that conjecture or
suspicion may take the place of proof. Therefore, various circumstances in the chain of
cvidence should be established: clearly cndthnt the completed chain must be such as to- -
rule out a reasonable likelihood of the innocence of the accused. In the instant case, Shri -
S.P. Goenka of M/s. Kitply Industries Limited is a vital link in the chain of evidence as

?
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money and vehicle to the Zami Memorial Charitable Trust The cham\of c1rcumstantm
evidence appears to break at Shri S.P. Goenka as he has neither been called as a
prosecution witness nor his statement' recorded at any time before any authority has been
brought on record. No reason has been adduced in the Charge Sheet or by the Presenting
Officer as to why the said Shri S.P. Goenka has not been called as a witness to prove &r
explain the sequence of facts underlined in the Charge Sheet. His unexplained absence in
the chain of prosecution evidence raises doubts about the existence of acts alleged in the
Charge Sheet to be -attributable to him either directly or in collusion with Mrs LR

Mithran.

42:  Four of the prosecution witnesses namely, Shri D.K. Thakuria of M/s. Kitply
Industries Limited, Shri Sambhunath Jajodia, Director of M/s. Kitply Industries Limited,
Shri P. Haridasan Nair and also Shri Anil Kumar Banka of M/s. Kitply Industries have
stated in the course of their cross-examination that the donations to Zami Memorial
Charitable Trust were neither solicited by Mrs. L.R. Mithran nor were these given to her.
Affidavits sworn before the Judicial Magistrate by 13 of the Office Bearers or Members
of Zami Memorial Charitable Trust, adduced in evidence by the Defence, also testify to
the fact that Mrs. L.R. Mithran was not instrumental in any way in getting these
donations. It has been further affirmed in these affidavits that Mrs. L.R. Mithran was not
involved in day-to-day affairs of the Trust and all the decisions of the Trust were taken by
the Governing Body and not by Mrs. L.R. Mithran. The defence witnesses appearing
before the Inquiring Authority have also affirmed the same.

43. It has not been proved beyond reasonable doubt as to how Mrs. L.R. Mithran or any
member of family benefitted or could have benefitted from any donation given to Zami
Memorial Charitable Trust. As per the Rules and Regulations of the said Trust, she or
her family could not be the beneficiary «. the Trust. The documentary as well as oral
evidence adduced by the Charged Officer proves that the cash and movable or
immovable properties of the Trust have never been used for the benefit of Mrs. LR.
Mithran or any member of her family. On the other hand, the affidavit sworn by the first
President of the Trust and adduced in evidence shows that Mrs. L.R. Mithran donated her
own land with present wai#h Rs.25 lakhs to the Trust for setting up a free de-addiction

centre.

44. It is not proved beyond surmises and conjectures that Mrs. L.R. Mithran, Charged
Officer, was aware of the donation of money and vehicle by M/s. wairen Tea Limited to
the Zami Memorial Charitable Trust although the possibility of her being aware of these
donations cannot be ruled out. As pointed out earlier, the Hon’ble Supreme Court has
held in Ministrv of Finance and Another Vs. S.B. Ramesh, (1998) 3 SCC 227: AIR
198 SC 853, that suspicion, howsoever strong, cannot be substituted for proof even in a

departmental disciplinary proceeding.

45 In view of the above, Charge No.2 is also not proved.
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-{,4ning to Charge No.3, all the documentary'evidence. as well as oral evidence, /-
inoding the Investigating Officer’s replies to questions put to him during’his ‘cross- 7
amination, establish beyond any doubt that the draft of Rs.1 lac from an unidentified
person and in favour of Zami Memorial Charitable Tryst was received in the Trust’s -
office by post. Therefore,‘the said money cannot be said to have been received by Mrs. s
LR Mithran which would have made it obligatory for her to seek prior approval or give . ‘<

intimation to the Government. No link between this donation and Mrs. L.R. Mithran has - - . .
_been established after taking into account the documentary and oral evidence by defence

witnesses. Therefore, Charge No.3 is also not proved.

CONCLUSION

44.  The allegations contained in Statement of Imputation of Misconduct contained in
the Charge Sheet have not been established for the reasons discussed above. The
charges, namely Article of Charge No.1, Article of Charge No.2 and Article of Charge
No.3 as contained in Memorandum F.No. C-14011/39/2001-Ad.V dated 13.12.2001 are

not proved against Mrs. L.R. Mithran. -
B

(KRISHNA KANT)
INQUIRING AUTHORITY
: &
CHIEF COMMISSIONER OF CUSTOMS (DZ)
NEW DELHI-110037. ]
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Government of lndla
Ministry of Finance
Department of Revenue

P \_._: o "ik . —'j/ ’
SHOW CAUSE NOTICE T T e

o WHEREAS disciplinary proceedings against Smt L.RMithran,
Commissioner of Customs and Central Excise, Shillong, were initiated vide
Memo of even number dated 13.12.2001, for the charges as stated therein.

AND WHEREAS on denial of charges an open inquiry was conducted.

Vide his report dated 28.8.2002, Inquiry Officer has held all the three Articles of

o charges against Smt. L.R. Mithran as “not proved”. A copy of the IO’s report 1s
enclosed. A copy of CVC’s advice is also enclosed. '

, \/ AND WHEREAS The President of India (Disciplinary Authority) after  ;
N carefully considering the findings of the 1.0. and related material has decided to
disagree with the same for the reasons as under:-
_—

As legards Article- I of the charge, the 10 has concluded that the charge is
based on. an: inference and there is no direct evidence to show: that the €.O. had
any role to play in temporary engagement of her son with M/s. Kitply Industries.
The said findings of the 10 does not appear to be in conformity with provisions
of Rule_4(2)(ii) which says, “A Govt. servant shall, as soon as he becomes

fraware of fh_e ‘acceptance by a member of his family of an employment in any
comparny ‘or firm, intimate such aceeptance to the prescribed authority and shall
A |also intimate whether he has or has had any official dealings with that company

b * Yor firm”. Therefore, it was incumbent upon Mrs. Mithran to intimate to the
- Department about employment of her son with M/s. Kitply Industries Ltd.

.. ‘Kolkata with whom she had official dealings, which she failed to do so. It is
h. immaterial whether the employment was temporary or permanent as the Rule 4

ibid does not make any difference in permanent and temporary employment.
She has also not intimated to the Department that her son was independent since
he attained majority as required under Rule 15(3) of CCS(Conduct) Rules, 1964.
Hence, findings of the 10 in respect; of Article-1 of the charge are not tenable.

As regards Article 11 and HI of the charge, the 10 has held that evidence 1s
necessary which can confirm either the CO’s demand and/or acceptance or the
knowledge/awareness of the above donations in addition to the point as to who
was the beneficiary ultimately. It is observed that the findings of the 10 appears
to be deficient because lapses on the part of Mrs Mithran on this account vis-a-
vis conduct rules involved have not been analyzed by wic 10, [t is a fact that the
Trust was created by her during: the pendency of the adjudication proceedings.
Shc was one of the main_promoters of the Trust and she herself had deposited
the registration fees, which indicate that she has beel actively associated with
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" the activities of the Trust. Therefore, donation/gift given to the Trust were well

within her knowledge. Moreover, she has not intimated to the Department about
forming of a charitable Trust as required under Rule 15(2)(d) of ~ the
CCS(Conduct) Rules, 1964. Therefore, it appears that she has concealed from
the Department her participation in the activities of the Trust which inter-alia
included accepting donations/gifts by way of bank drafts including Tata Mobile
vehicle given to Zami Memorial Trust which were paid by M/s Warren Tea
Ltd., a sister concern of M/s KIL, with whom she had official dealings. This act
of her concealment goes to prove her failure to maintain absolute integrity and
indulging actions of unbecoming of a Govt. servant. Thus, findings of 10 in

respect of Article 11 and 111 of the charge are also not tenable.

NOW, THEREFORE, the President of India has disagreed with the
findings of the 1.O. for the reasons given above. Smt. L.R. Mithran,
Commissioner (Retd), is hereby directed to show cause as to why the said
findings of the 1.O. should not be disagreed with and a penalty of suitable cut in
her monthly pension be imposed on her. Smt. Mithran is directed to furmish her
submissions, if any, within a period of 15 days from of the date receipt of the
Show Cause Notice. In case, no reply is received within the stipulated period it
will be presumed that she has nothing to say and the matter will be decided

witheut her representation

(By order and in the name of the President ).

Deputy Secretary to the Govt=of India
To

v

Smt. L.R. Mithran,
Commissioner of Customs & Central Excise (Retd)
(Through: The Chief Commissioner of Customs and Central Excise,

Shillong.)

Encls: As above




From :

Mrs. L. R. Mithran,
Commissioner of Customs &
Central Excise (Retd.),

Near Mizo High School,
Nongrim Hills,.

Shillong (Meghalaya).

Shri Rajiv R?;,j!v oY
Deputy Secr§ a\@@g ‘Government of India. -

- Ad.V Sectioa® e

Central B(%r‘;p -xcise & Customs,
Departmarft of Revenue,

North Block,

NEW DELHI - 110 001.

Sub. : Disciplinary proceedings against Smt. L. R. Mithran,
Commissioner of Central Excise (Retired), Shilling.

Sir,

Kindly refer to your Show Cause Notice No. C.14011/39/2001 Ad.V dated
29.01.2004 on the above subject.

2 The Inquiry Officer has held all the charges against me as NOT PROVED but
still 1 have unfortunately been asked to show cause as to why the Disciplinary
Authority should not disagree with the finding of the Inquiry: Officer. My submissions
in respect of each Article of Charge are as under

3. Article | of the Charqe

Article | of the Charge reads as under -

“3.1 Whereas Mros. LR Mithran, IRSG, while
functioning s Copniszioner, Central Excise,
Shillong failed Lo intaln  absolute integrity

and acted in zn unle: inu mani 7 in as much as
sne during the year 1%26-97 ol .ined emploviment
for her son, Shri A.2. Milnran with M/s. Kitply
Industries Limiled, Xoiikata with whom she had
official dezalings, without obtaining pricr
permission of the cong=anl authority and thereby
contravened fnle 40 . (C.C.s. Conduct Rules,

1964 ."

4. Defence of the Charged Officer to Article | -

The Charged Officer had pleadeu that she had neither secured the
employment of her son Shri A.R. Mithran with M/s. Kitply Industries nor was she
even aware of this employment during the relevant time.

5. Evidence in support of the Defence for Article | -

The Charged Officer adduced detailed evidence before. the Inquiry Officer to
establish that her son Mr. AR. Mithran had neither informed her about his
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assignment with M/s. Kitply Industries nor she had any other means to know about

(g‘ it.
| The Inquiry Officer has gone into all the evidence so adduced by the Charged
Officer in her defence and observed as under -

“In this connection, defence has relie on the
affidavit shown by Mr. A.R. Mithran on . 1.7.2000
before the Judicial Magistrate First Class,
Shillong. A copy of the Affidavit is appended as
Annexure “B-3” to this Defence Brief and has been
adduced in evidence during hearing on 10.8.2002.
This affidavit reads inter alia as under

“(1iv) That 1n order to further explore
the potential of the coal business and
export, I met a number of persons engaged or
planning to get engaged in this business.
This brought me in contact with Mr, S.N.
Jagodia of M/s. Kitplv TIndustries Limited
whose Company was interested in export of
coal from  Ghasnapara and Tura. Being
convinced that I could  promoto their
business at Tura or Ghasuapara in the field

. of coal expert, they engaged me temporary

for three menchs on (rial basis vide their
letter dated 25.7.19397 and also P vided me
facilities iike accommodaticn, transport,
electric and  phone, ele.  in arder e

-
promcte td23ir Husiness.

Ity
A

(iv) That I was living independentliy
throughout and did not €consider it
necessary to inform my mother Mrs. L.R.
Mithran about my work with M/s. Kitply
Industries Limited nor she helped me in
any manner whatsoever getting me this
work or engaged.

(v) That I left Tura in December, 1997 as

. the coal husiness could not itake off
profitakiiyv arnd it also Chded gy
association with M/s. Kitpl Y o inlustries

LAl Led,

(vi) .T.»"zatf I am  presentiy having ny  own
ousiness at Alzawl since 1998,

(vii)That I have been living indey'-endently
on my own since attaining th.. age of
majority, and have neither : :ked for
any help from my parents in ti.. matter

of my employment or business, nor . e
I considered it necessary to keop them
informed about my Protession,

occupation, employment or busing:s,
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5) Mr. A.R. Mithran himself appeared as a
defence witness. His testimony s enclosed as
Annexure Cd-3 to Lhis Defence Brief. When asked
as to how he got the temporary assignment with
M/s. Kitply Industries Limited for about 3
months, he stated that many of his friends were
engaged in coal business and he also thought of
joining the same business when he came in contact
with Shri S.N. Jagodia of M/s Kitply Industries
Limited. Shri A.R. Mithran stated that M/s Kitply
Industries Limited were already in the business
of coal export and were looking for someone to
further their ««¢oal business at Ghasuapara at
Tura. He stated that being convinced of his
potential, M/s Kitply Industries Limited engaged
him temporarily for 3 months on trial basis and
also provided him the facilities like
accommodation, transportation, electricity,
telephone, etc. in  order to promote their
business. He stated <categorically that his
mother, Mrs. L.R. Mithran did not help him in
getting this assignment/engagement with M/s
Kitply Industries Limited. He stated further that
he did not inform his mother about this. He
stated lhal although he was Lemporarily staylng
in his mother’s house in May, 1997, he was living
independently. He stated further that since
completing his graduation in 1993, he had been
living independently and did not consider it
necessary to inform his mother about his

activities. He stat. i specifically thal he i ¢
not inform about } with M/s Kitpi-
Industries Limited. i 10 w20 appear to be

unnatura. in th rnized atmosphere

prevailing in Nox

(Emphasis supplied)

Inquiry Officer's conclusions on Article |

After taking into account all the evidence on record, Inquity Officer has

concluded as under :

“6)  If the contents of the &ffidavit of Shri
A.R. Mithran and also his oral testimony are rea.;

in conjunction viith tLhe testimonies O
prosecution witnesses, namely, Shri R.E. Bose,
Deputy Superintendent of pPolice, CBI (Ahnex. A-
1), Shri D.K. Thekirria (Annex., A-4;, Shri
Shambhurat Jo et (finnex. =), Shird

P.Haridasan Uailr (Annees. B—v) sod Shri Anil Kr.
Banka (krnez. A-7), it becomes clear that there
is no evidence that Mrs. L.R. Mithran had either
secured the employment of her son or was even
aware of this fact at the relevant time. Thie

charge s based only on a0 inference and Lhereo g
ne direci cvidonce 1o Show that ahe bead atvy reolee
COopbay oo the bempe ey clhgageront of Shrio g el
MIthran. 4/ Fitpay iovastric s tave ne ISR N B
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to the truth of prosecution story nor Mr. A.R.
Mithran has accepted that his mother Mrs. L.R.
Mithran had any role to play in his temporary
engagement with M/s Kitply TIndustries. Thus there
is no direct evidence to support this charge.”

) (Emphasis supplied)

7. Reasons cited in the instant Show Cause Notice for the disagreement of
Disciplinary Authority with the Inquiry Officer’s findings on Article | of the Charge :

The findings of the Inquiry Officer are proposed to be disagreed to for the
following reasons :

(i) The said findings of the 10 does not appear to be in conformity with
provisions of Rule 4(2)(ii) which says, “A Govt. servant shall as soon as he
becomes aware of the acceptance by a member of his family of an employment in
any company or firm, intimate such acceptance to the prescribed authority and shall
also intimated whether he has or has had any official dealings with that company or
firm”. Therefore, it was incumbent upon Mrs. Mithran to intimate to the Department
about employment of her son with M/s. Kitply Industries Ltd., Kolkata with whom she
had official dealings, which she failed to do so. It is immaterial whether the
employment was temporary or permanent as the Rule 4 ibid does not make any
difference in permanent and temporary employment.

(in) She has also not intimated to the Department that her son was
independent since he attained majority as required under Rule 15(3) of CCS
(Conduct) Rules, 1994. Hence, findings of the 10 in respect of Article-1 of the Charge
are not tenable.

8. My submissions in respect of the reasons mentioned above for disagreeing
with the Inquiry Officers' findings in respect of Article | of the Charge :

I submit as under :

a) I have established beyond a reasonable doubt by adducing abundant
evidence detailed in para 5 above (which is also accepted and relied upon by the
Inquiry Officer) that my son never made me aware of his assignment with M/s. Kitply
Industries. | agree that it is immaterial whether the employment was temporary
or permanent. However, | emphasize that as | was not aware of this
employment, irrespective of its being permanent or temporary, it could not
have been possible for me to intimate about such employment to the
prescribed authority. The disciplinary authority cannot assume, contrary to all
evidence on record and also the findings of the Inquiry Officer, that | was aware of
such employment.

I cannot be punished for the supposed lapse of the part of my grown-
up son in keeping me informed about all his activities. He has stated on oath in the
affidavit as well as before the Inquiry Officer that he never informed me about his
employment with M/s. Kitply Industries. | could not have informed the - .a -q
without having been aware myself about it.

b) Regarding the reason stated in para /(i) above, | have only to say that
Rule 15(3) of CCS (Conduct) Rules, 1964 has been misquoted to allege that |
have also not intimated to the Dzpartment that my son was independent since he
attained majority. There is no requirement under the said Rule to inform the
Department as and when an employee’s child attains majority and becomes

independent | reproduce below the Rule 15(3) of the said Rules -
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“(3) Every Government shall report to the Government if any
member of his family is engaged in a trade or business or owns or manages
an insurance agency or commission agency.”

Even a plain reading of this rule makes it abundantly clear that there is no
requirement under this Rule to inform the Department when an employee’s child
attains majority and becomes independent, so long as he does not engage in trade
or business or owns or manages an agency which is admittedly not the situation in

the present case.

C) In view of the above, | humbly submit that the Inquiry Officer's report is
sought to be disagreed upon on frivolous grounds.

9. Article Il and Article Hll of the Charge :

Article Il reads as under :

“3.2 The said Mrs. . R. Mllhran, IRS3, while
acting as Commissioner, Central Excise, Shillong
during the vyear 1996-97  ftailed to maintain
absolute inteqgrity and actod in  an unbecoming
manner in as much as she accepted donation/gift
by way of bank draft, including Tata Mobile
vehicle bearing Registralion No. ML-05-B-2644
given to Zami Memorial Charitable Trust created
by her in the name of her lale mother, which were
paid by M/s. Warren Tea Limited, a sister concern

of M/s. Kitply Industries Limited with whom she
had official dealing and thereby contravened
rule 3(4) {i) and . ii: i C.2.08. Conducl Rules,

1964."
Article Ill reads as under :

“3.3 The said Hrs. L.R. Mithran, IRS, while
acting as Commissicher, Central Excise, Shillong

failed to malintain absolute integrity by
obtaining a sum of Rs.l lakh in the name of Zami
Memorial Charilabile Trust (ZMCT) from unknown and
dubious source through bank draft without
intimation/permission from the competent

authority and therohy contravened rule 18(3) and
3(1) of €.C.s. Conduct Rules, 1%¢4.”

10. Defence of the Charged Officer to Article Il and Article ll] -

The Charged Officer had vehemently argued in her defence, and also proved
it by evidence of no less than 14 witnesses who appeared in person before the
Inquiry Officer, that she did not deal with the day-to-day affairs of the Zami Memorial
Charitable Trust and hence had no knowledge about any donation, whether in cash
or in kind, to this Trust. The Charged Officer had proved beyond any reasonable
doubt that no donation was made to her or at her instance, nor was ..he aware at
any time about any such donation.
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11. Evidence in support of the Defence for Article Il and Article 1l -

(8)  The Charged Officer filed fourteen affidavits duly sworn before the
Judicial Magistrate by the foliowing persons to establish that she neither had
knowledge about any donation/gift to the Trust not was in any way instrumental in
procuring it :

i. Mrs. Lithan Zauvi before the Judicial Magistrate First Class, Aizawal on
07.08.2002

if. Mrs. L. Chungnungi before the Judicial Magistrate First Class, Shillong
on 25.07.2002

i, Mrs. Laldawni before the Judicial-Magistrate First Class, Shillong on

' 25.07.2002

v. Mrs. Lalnichchawngi before the Judicial Magistrate First Class,
Shillong on 25.07.2002

V. Mrs. Lalremawii before the Judicial Magistrate First Class, Shillong on
25.07.2002 ,

vi. Mrs. Darthahniengi before the Judicial Magistrate First Class, Shillong
on 25.07.2002 ‘

vii. Mrs. Hlimpuji before the Judicial Magistrate First Class, Shillong an
25.07.2002

vili.  Mrs. Esther Lianchhawni before the Judicial Magistrate First Class.
Shitlong on 25.07.2007

iX. Mrs. L.T. Muani before the Judicial Magistrate First Class, Shillong on
25.07.2002

X. Mrs. Van Lalruati before the Judicial Magistrate First Class, Aizawal on
07.08.2002

Xi. Mrs. Lilypuji before the Judicial Magistrate First Class, Shiliong on
25.07.2002

il Ms. Biaksangi before the Judicial Magistrate First Clza-s, Shillong on
25.07.2002

xiii. ~ Ms. Rose Mary Lalhmangaihzuali before the Judicial Magistrate First

Class, Aizawal on 07.08.2002 _
xiv.  Mr. HS. Kumbhat before the Judicial Magistrate First : ‘lass, Shillong.
on 22.07.2002

(b) Seven defence witnesses who appeared fro the defence were Mrs.
Laldawni (Annexure “C-4"), Mrs. Lalpham Zauvi (Annexure “C-5"), Ms.
Lalneihchawngi (Annexure “C-68"), Ms. Darthahncing (Annexure “C-7"), Ms. L.T.
Muani (Annexure “C-8"), Ms. Lawremawii (Annexure "C-9") and Mrs .. Chungnungi
(Annexure “C-10"). All these witnesses have been associated with Zami Memorial
Charitable Trust as office bearers or as its members. In their oral testimony before

the Inquiring Authority, all of them stated categorically that -

(i) Mrs. L.R. Mithran did not have control over the decision of the
Governing Body which took the final decisions;

(i) Mrs. L.R. Mithran was not authorized to handle cash, property or bank
accounts of the Trust:

(i) The properties of the Trust were not used for any purpose other than
the purposes for which the Trust had been created;

(iv)  Mrs. L.R. Mithran or any member of her family did nc: ever use any
movable or immovabie property of the Trust.

(v) Mrs. L.R. Mithran did not solicit any donations in cas;. . any wind from
any company, business house or organization for Zami Memorial
Charitable Trust:

(vi)  No donations in cash or kind from any company, business house or
organization were received through Mrs. L.R. Mithran.

Page 6.of'9



12.

(vii) Mrs. L.R. Mithran was not involved in day-to-day affairs of the Trust as
the same were looked after by the office bearers;

(viit)  The control over the Trust was with the Governing Body and not with
Mrs. L.R. Mithran. ' :

Inquiry Officer’s findings in respect of Article |l and Article Il of the Charge -

The finding of the Inquiry Officer in respect of Charge 1l and Il are :

“41. Coming to Charge No.2, while the needle of suspicion
points to Mrs. L.R. Mithran, the documentary and oral
evidence does not go as far as to establish beyond a

‘reasonable doubt that she was guilty of the alleged

misconduct. In Jaharlal Das Vs. State of Orissa, AIR 1991
SC 1388, the Hon’ble Supreme Court held that in cases
depending largely upon circumstantial evidence, there is
always a danger that conjecture or suspicion may take the
place of proof. Therefore, various circumstances in the
chain of evidence should be established clearly and that
the completed chain must be such as to rule-out a
reasonable likelihood of the innocence of the accused. In
the instant cases, Shri S.P. Goenka of M/s. Kitply
Industries Limited is a wvital 1link in the chain of
evidence as he has been referred to as the key person who
asked M/s. Warren Tea Limited to donate money and vehicle
to the Zami Memorial Charitable Trust. The chain ot
circumstantial evidence appears to break at Shri S.P.
Goenka as he has neilher been called as a prosecul.lon
witness nor his statement recorded at any time before any
authority has been brought on jecord. No reason has been
adduced in the Chargo Shoot or by the Presenting Office:
as to why the said 3Shri S.P. Goenka has not been called
as a witness to prove or explain the sequence of facts
underlined in the Charge Sheet. Ilis unexplained absence
in the chain of prosecution evidence raises doubts about
the existence of acts alleged in the Charge Sheet to be
attributable to him either directly or in collusion with
Mrs. L.R. Mithran.

42, Four of the prosecution witnesses, namely, Shri D.K.
Thakuria of M/s. Kitply Industries Limited, Shri
Sambhunath Jajodia, Director of M/s. Kitply Industries
Limited, Shri P. Haridasan Nair and also Shri Anil Kumar
Banka of M/s. Kitply Industries have stated in the course
of their crosss-examination that the donations to Zami
Memorial Charitable Trust were neither soclicited by Mr

L.R. Mithran nor were these given to her. Affidavits
sworn before the Judicial Maglstrate by 13 of the Office

Bearers or Members of Zami Memorial Charitable Trust,
adduced in evidence by tLhe Delence also teslify to tLhe
fact that Mrs. L.R. Milhran was not instrumental in any
way in getting these donations. It has been further
affirmed in these affidavits Chal Mrs. IL..F. Mithran was
not involved in day-lo-day allairs of Lhe Tru=i and all
the decisions of the Trust woere taken by the Governing
Body and nol by Mrs. 1,.K. MiLhran. The delence wilnesses
appearing  before  {Le Inquiring  Authority  have  aise
Al firmed Uhe sanee,
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43. It has not been proved beyond reasonable doubt as to
how Mrs. L.R. Mithran or any member of family benefitted
or could have benefitted from any donation given to Zami
Memorial Charitable Trust. As per the Rules and
Requlations of the said Trust, she or her family could
not be the beneficiary of the Trust. The documentary as
well as oral evidence adduced by the Charged Officer
proves that the cash and movable or immovable properties
of the Trust have never been used for the benefit of Mrs.
L.R. Mithran or any member of her family. On the other
hand, the affidavit sworn by the first President of the

‘Trust and adduced in evidence shows thal Mrs. L.R.

Mithran donated her own land with present worth Rs.25
lakhs to the Trust for setting up a free de-addiction
centre.

44. It 1is not proved beyond surmises and conjectures
that Mrs. L.R. Mithran, Charged Officer, was aware of the
donation of money and vehicle by M/s. Warren Tea Limited
to the Zami Memorial Charitable Trust although the
possibility of her being aware of these donations cannot
be ruled out. As pointed ont earlier, the Hon’ble Supreme
Court has held in Ministrv of Finance and i.nother Vs.
S.B. Ramesh, (1998) 3 scc 227 : AIR 1998 <~ 853, that

suspicion, howsoever sblri- i, cannot be sub. ttuted for
proof even in a department . disciplinary proceedings.

45. In view of the ai + Charge No.2 is also not
proved.

46. Coming to Charge No. all the documentary evidence
as well as oral evidenc , including the Investigating
Officer’s replies bto qu tons  put to him during his
Cross-examination, estals) . beyond any doubt that the
draft of Rs.1 lac from unidentified person and in
favour of Zami Memorial ¢: -ritable Trust was received in
the Trust’s office by p¢ .. Therefore, the said money
cannot be said to have beer received by Mrs. ° .R. Mithran
which would have made it - igatory for her t seek prior
approval or give intimat: ., to the Governme . .. No link
between this donation arn i Mrs. L.R. Mithr. has  been
established after taking i o account the doc  entary and
oral evidence by defence witnesses. There! e, Charge

No.3 is also not proved.”

13.  Reasons cited in the instant Show (¢ use Notice for Discipline v Authority's
disagreement with the Inquiry Officc: s findings in respect of Arucle Il and
Article lil of the Charges -

The Show Cause Notice cites the following reasons for disagreement with

I0’s report :

“As regards Article Il and Il of the Charge, the 10 has held that evidence is

necessary which can confirm either the CO’s demand and/or acceptance or the
knowledge/awareness of the above donations in addition to the point as to who was
the beneficiary ultimately. it is observed that the findings of the 10 appears to be
deficient because lapses on the part of Mrs. Mitrhan on this account vis-a-vis
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conduct rules involved have not been analyzed by the 10. It is a fact that the Trust fé
was created by her during the pendency of the adjudication proceedings. She was ?)

one of the main promoters of the Trust and she herself had deposited

the

registration fees, which indicate that she has been actively associated with accepting
donations/gifts by way of bank drafts including Tata Mobile vehicle given to Zami
Memorial Trust which were paid by M/s Warren Tea Ltd., a sister concern of M/s
KIL, with whom she had official dealings. The act of her concealment goes to prove
her failure to maintain absolute integrity and indulging in actions unbecoming of a
Govt. servant. Thus, findings of 10 in respect of Article Il and Il of the charge are

also not tenable.”

14. My submissions on the above reasons in respect of Article Il and Article 1l

(i) The Disciplinary Authority proposes to disagree wronglv with the 1O on

the grounds that the findings of 10 appear to be deficient because tr - lapses on
part of Mrs. Mithran in relation to donation vis-a-vis Conduct Rules involved have

the
not

be analysed. It is humbly submitted that all the evidence, documentary as well as
oral, establishes beyond a reasonable doubt that | was not aware of any such
donation or gift received by the said Trust. It would be contrary to law and
principles of justice to attribute to me the knowledge about such donation or gift, in
spite of undisputable evidence of record. | have proved beyond a reasonable doubt
that though | was one of the main promoters of the Trust and had myself deposited
the registration fee, | was not dealing with the day-to-day affairs of the Trust and had
no means to know about the said donations. There is no evidence at all on record to
establish that any such donation was at my instance or | was even aware of any
such donation. | cannot be accused of having concealed any fact about which | was

not aware at all. Such grave charges as have been levelled against me need to pe
supported by evidence and not by suspicions. Leave aside the huge evidence
adduced by me to establish that | was not dealing with day-to-day affairs of the Trust
and was not made aware by any office bearer or member of the Trust about any
donation or gift, even the departmental witnesses have not supported these
Charges. The whole case against me is built on presumptions and assumptions.

Relying on the judgement of the Hon'ble Supreme Court in Ministry of Finance

VS.

S.B. Ramesh (1998) 3 SCC 227 : AIR 1998 SC 853, the !nquiry Officer has rightly
held that suspicion, howsoever strong, cannot be substituted for proof even in

departmental disciplinary proceedings.

16. | humbly submit and pray that | am not guilty of any misconduct, and

the

Inquiry Officer's findings should 'not be disagreed with on frivolous grounds
unsubstantiated by any evidence. | have retired from service long back and should
be allowed to live my retired life peacefully. | may be heard in person if any decision
contrary to the findings of Inquiry Officer is proposed to be taken. In the end, | once

again request that the disciplinary proceedings may pe
has categorically held the charges to be ‘NOT PROV

AN

(Smt. L.R. Mi Aran)

Retired Commi ;¢ oner of
Date :05//05/2004. Central Excise : hillong.

closed as the Inquiry Officer

Yours thfu'ly,

0b @Lf
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UNION PUBLIC SERVICE COMMISSION
(SANGH LOK SEVA AYOG)
DHOLPUR HOUSE, SHAHJAHAN ROAD :
da ' =4 fewett-110011

To ' ’ New Delhi-110011

o D 17} 2006
The Secretary to the Govt of India, -
Ministry of Finance,

Department of Revenue,

New Delhi.
@
(Attn:- Shri S.P. Roy, Under Secretary).
Subject:-  Disciplinary proceedings against Smt. L. R. Mithran, C‘ommissiOnér
of Central Exeise, Shillong (Retd.).
Sir,

, [ am directed to refer to your letter Né.1401=‘1‘/39/2OOI.AD'.V‘-3416 dated 17
August, 2005 on the subject mentioned above and to convey the advice of the
Commission as under: ‘

ﬁ The Commission note that the D.A. vide memo No.C-1401 1/39/2001-Ad. V-
4078-84 dt. 13.12.2001 conveyed to Smt L R Mithran, Commissioner of Central
Excise (Retired on 31.7.2002) that it was proposed to hold an enquiry against her
under Rule 14 of the CCS(CCA) Rules, 1965 and she was called upon to answer
the following Articles of Charge:--

Article-I

Whereas Smt. L R Mithran, IRS while functioning as Commissioner
Central Excise, Shillong failed to maintain absolute integrity and acted in an
unbecoming manner in as much as she, during the year 1996-97 obtained
employment for her son Shri A R Mithran with M/s Kitply Industries Ltd. Kolkata
with whom she had official dealings without obtaining prior permission of the
competent authority, and thereby contravened Rule 4 of the CCS(Conduct) Rules,
1964. ' ~

s




. 2
™
. . -
{ Article-11

Whereas said Smt. L R Mithran, IRS, while acting as Commissioner Central
Excise, Shillong during the year 1996-97 failed to maintain absolute integrity and
acted in an unbecoming manner in as much as she, accepted donation/gift by way
of Bank draft, including Tata mobile vehicle bearing Regd. No.ML-05-B-2648
given to Zami Memorial Charitable Trust created by her in the name of her late
mothér, which were paid by M/s Warren Tea Ltd., a sister concern of M/s Kitply
Industries with whom she had official dealings and thereby contravened Rule
3(1)(1) and (iii) of CCS(Conduct) Rules, 1964. '

Article-I11

Whereas said Smt. L R Mithran, IRS while acting as Commissioner, Central
Excise, Shilling failed to maintain absolute integrity by obtaining a sum of Rs. 1
lakh in the name of Zami Memorial Trust (ZMTC) from unknown and dubious
Birce through bank draft without intimation/permission from the competent
authority and thereby contravened Rule 18(3) and 3(1) of CCS(Conduct) Rules,
1964.

79 A statement of imputation of misconduct/misbehaviour in support of each
Article of charge was enclosed with the said Memo as Annexure II. A list of
documents by which and a list of witnesses by whom, the Articles of Charge were
proposed to be sustained, were also enclosed with the said Memo as Annexures 111
and IV respectively. On receipt of the charge sheet, the C.O. submitted her reply
on 8.1.2002 denying all the three Articles of charge. On denial of the Charges, an
open inquiry was conducted. The 1.O. submitted his report on 28.8.2002 holding

the three Articles of charges as not proved against the C.O. The D.A. disagreed
with the findings of the 1.0. and as required under the rules, a copy of the inquiry
report along with the show cause notice indicating reasons for disagreement was
sent to the C.O. on 20.1.2004 directing her to show cause as to why the said
findings of the IO should not be disagreed with and a penalty of suitable cut in her
monthly pension be imposed on her. The Charged Officer submitted her reply to
the show cause notice vide her letter dt. 5.6.2004. After taking into consideration
the 1.0’s report, the € O ’< representation dt. 5.6.2004 and all other facts and
circumstances of the case, the D.A. helu the Charges as proved and took a tentative
decision to impose a suitable cut in the monthly pension as admissible to the
Charged Officer. The D.A. before passing orders in this regard, sent the case
records to the Commission for advice. ’

73 The Commission have examined the case carefully. Their observations 1re
as unaui. : /o

4
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3./ Briefly stated, the Commission observe that the case of the Prosecution 1

that when the CO was posted and functioning as Commissioner, Central Excise,
Shillong, during the period 1996-97, she, in the year, 1996, obtained valuable thing
without consideration from Shri S P Goenka, Chairman M/s Kitply Industries Ltd.
and Advisor to the Board of Directors M/s Warren Tea Ltd. during adjudication
proceeding of M/s Kitply Industries Ltd. Kolkata and thereby committed
departmental misconduct. According to the DA, the CO adjudicated the Excise
Evasion Duty case of M/s Kitply Industries Ltd. Kolkata in the year 1996 which
was detected in 1994 by the official(s) of the Directorate General, Anti Evasion
(DGAE), Kolkata and the same was forwarded to the Shillong Commissionerate as
the factory premises of the said-firm falls within the jurisdiction of Shillong. On
17.9.1996, Shri S P Goenka in the Capacity of Chairman, M/s Kitply Industries
Ltd. attended the preliminary enquiry along with other officials of the company at
Shillong which was heard by the CO, as Commissioner, Central Excise, Shillong.
The CO passed the final adjudication order No. 31/COMMOR/CH/44/96 dt.
512.96 in the above case, slicing down the evaded amount of duty from Rs.
@ .79,07,804/- to Rs. 9,14,40,448/- in favour of M/s Kitply. Further, according to
the DA; during the pendency of the adjudication proceedings, the CO established
7ami Memorial Charitable Trust ‘on 12.10.1996 in the name of her late mother
(Zami1) and obtained certificate of registration bearing No.SR/ZMCT-730/96 of
1996 dt. 27.11.96 from the Registrar of Societies, Govt. of Meghalaya, Shillong.
As per the memo of association of the above trust, all direct descendents of Pl
7ami shall be trustees and her father P U K T Khuma shall be the Chief Patron of
the Trust for life. As such the CO, i.e. Smt. L R Mithran, IRS alias Pl Lalpar1 was
one of the main trustees and also represented other trustees of Zami Memorial
Charitable Trust. : |

‘). Shri S P Goenka, Chairman, M/s Kitply and Advisor to the Board of the
irectors of M/s Warren Tea Ltd. and during pendency of the adjudication
proceedings gifted one Tata Mobile Vehicle having registration No. ML-05-B-
7648 to aforesaid Zami Memorial Charitable Trust, Shillong through Himmat
Singka Auto Enterprises Ltd. Guwahati which was purchased vide money receipt
No. 2514 dt. 9.11.1996. The cost of the above vehicle was paid to HAE by way of
DD No.177156 dt. 7.11.96 for Rs. 3,01,955/-. After passing the aforementioned
final order dt. 5.12.1996, Shri S P Goenka, Chairman of M/s Kitply and advisor to
the Board of Directors of M/s Warren Tea directed Shri P K Bose, Managing
Director, M/s Warren Tea Ltd. vide note dt. 20.12.96 to purchase one DD for Rs. 5
lakhs in favour of Zami Memorial, Shillong. Accordingly, DD No. 483425 dt.
73 12.96 for Rs. 5 lakhs was obtained by debiting the account of Warren Tea Ltd.
maintained with State Bank of India, Commercial Branch, Kolkata and
subsequently sent to the said Trust. ‘This DD of Rs.5 lakhs was deposited on 3.1.97
in A/c No.10308 of Zami Memorial maintained with Vijaya Bank, Laitumukhrah
Branch, Shillong and credited in the said account on 4197 The CO received a
sum of Rs.1 lakh in the name of Zami Memorial through DD No.SQSG.l? dt.
O
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22.5197, issued by United Bank of India, G S Road Branch, Guwahati from
dubious source which she claimed to have received as donation, but without prior
permission of or intimation to the Department. Also, the DA alleges that the CO
had obtained employment for her son Shri A R Mithran and accommodation at
Tura, Meghalaya from M/s Kitply with whom she had official dealings during the
year 1997.

5. The Commission observe that upon perusal of the case records, the
following facts emerge with regard to the instant case.

(i)  Vide DA’s Order dated 13.3.2002, Shri Krishna Kant, the then Addl.
Director General of Central Excise Intelligence, New Delhi, was appointed as the
Inquiring Authority to inquire into the Charges framed against the CO. On
28.8.2002, the IO submitted his Inquiry report with the conclusion that the
- allegations contained in the Statement of Imputations of misconduct contained in
the Charge-sheet have not been established as the Charges viz. Art.I, Art.Il, and
AQHI, as contained in the Memorandum dated 13.12.2001 are not proved against
the CO.

(if)  The D.A. disagreed with the findings of the 1O and held all the three Articles
of charge as proved giving the reasons as contained in their Show-cause Notice
dated 29.1.2004. ' '

(1i1)  Out of the Articles of Charge as per the Charge sheet against the CO, the
basic allegation against the Charged Officer is that she showed undue favour to
M/s Kitply Ind. Ltd., Kolkata, while adjudicating a show-cause notice for the
alleged evasion of duty to the tune of Rs. 35,79,07,804/-. It has been alleged
spgpifically that she passed the adjudication order “slicing down the evaded
payment of Rs.35,79,07,804/- to Rs.9,14,40,448/- for a consideration and she
obtained employment for her son, Shri A-R Mithran with M/s Kitply Industries
Ltd. with whom she had official dealings, without prior permission of the
competent authority.

(iv) Upon adjudication of the case of duty evasion by M/s Kitply Industries
Ltd., which was detected by the officers of Directorate General of Anti-evasion,
Kolkata in 1994; the CO passed the Order on 5.12.1996, slicing down the Central
Excise duty from Rs.35,79,07,804/- to "Rs.8,13,40,448 [comprising of
Rs.7,05,95,368 on account of non-inclusion of mellnent coﬁincurredi by M/s.
Landle in the assessable value, Rs.48.48 500/~ on account of non- inclusion of
q@ccrued on the deposit of Rs.2 crores made by M/s. Landle to M/s. Kitply
ndustries Ltd. and Rs.58,96,580 on account substitution of grade in the seven v’
Depots as indicated in the said Order|. Thereafter, Hon’ble Customs, Excise and
Gold (Control) Appellate Tribunal [CEGAT] Eastern Bench, Kolkata vide their
Order dated 15.6.99 sliced down the amount of Rs.8,13,40,448/- (as per the CO’s
e ———— N
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adjudication order) to a much smaller amount of Rs.58,96,580/- plus penalties o

Rs.10,00,000/-. This shows that the CEGAT confirmed one demand, amounting to |

Rs.58,96,580/- of the CO’s adjudication order whereas set aside other two
demands totalling to Rs.7,54,43,868/- as well as the penalty of Rs.1,00,000/- as
imposed on Shri P.K. Goenka as per the CO’s order dated 5.12.1996. Further, as
per the case records, while accepting the CEGAT’s order, the Hon’ble Supreme
Court dismissed_the Civil Appeal filed by the Department against the said
CEGAT’s order. Here, it is to be pointed out that it is not obligatory for an
adjudicating authority to confirm the same amount as has been .demanded in the
Show cause notice. Otherwise, it will amount to say that the adjudicating authority
has no option but to confirm each and every Show cause notice which sounds
nothing but absurd. So, if an adjudicating authority has reduced the amount as
demanded in the Show cause notice, it cannot be considered/treated as loss to the
Government. Therefore, considering the whole sequence of events as brought out
hitherto, it is not proved that the CO while passing the adjudication order dated

12.1996 had committed any illegality or acted with any malafide motive to show
any undue favour to the said firm. As such, the Commission are of the view that
the findings of the IO with regard to this main Charge are in order, i.e. this Charge
is not proved against the CO.

(v)DAhe other part of this Charge 1s regarding employment of the CO’s son with
M/s. Kitply Industries, with whem the CO had official dealings without obtaining
- prior permission of the competent authority in contravention of Rule 4 of the CCS
(Conduct) Rules, 1964.

6. The Commission further observe from the case records, the adjudication
order in the case was passed by the CO on 5.12.96 whereas the tgmporary
hsigmnem,for which the CO’s son was engaged started much later in July, 1997,
Thus§; it appears that there is no immediate connectivit between the event of CO’s
passing the adjudication ordef-and offer of acceptance of the casual engagement by
her son. In this regard the CO_has pleaded that she has established beyond a
reasonable doubt by producing abundant evidence in the shape of documentary as
well as depositions of defence witnesses as detailed in Para 5 of her letter dt.
5.6.2004 that hér son never made her aware of his assignment with M/s Kitply.
She has emphasized that as she was not aware of his employment with the said
firm, it could not have been possible for her to intimate about such employment to
the prescribed authority. In the face of the abundant evidence on record and also
the findings of the TO, she maintains that she was not aware of such employment
and as such she could not have informed the department. However, during the
course of examination of Shri A.R. Mithran, son of the CO, it has been clearly
brow i+ on record that durmg the period when Shri AR. Mithran got

e

v

vassighment/cmpl()yment'wifln M/s. Kitply Industries Ltd. he_was_staying with his A

mother i.c. the CO. Further, as seen from the cross-examination, the said offer was
roeved Trom Vrs=Kitply Industrics Ltd. through post. It is also a matter of record
.-_____.—-——"—N
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‘@t Shri A.R. Mithran, was looking for some job for quite sometime and he
offer from a person with whom her mother i.e. the CO was having official
business who, being territorial Commissioner of Central Excise having jurisdiction
over manufacturing unit of M/s. Kitply Industries Ltd, had brought down a huge
chunk of demand against them. The circumstances suggest that the CO cannot be
totally unaware of the assignment given.to her somitply Industries Ltd.
since her son Shri A.R. Mithran was staying unemployed with her. Therefore, the
Commission is of the view that the allegation that she failed to obtain prior
permission from the Government in securing employment with the persons with
whom she had official dealings stands proved. ‘

(vi) According to remaining two Articles of charge, the CO accepted

donation/gifts by way of bank drafts including a Tata Mobile Vehicle given to
7ami Memorial Charitable trust created by her in the name of her late mother
which were paid by M/s Warren Tea Ltd., a sister concern of M/s Kitply with
whom she had official dealings. To this, the Charged Officer, in her defence,
presented as many as 14 affidavits, duly sworn in before the Judicial Magistrate

"and a large number of defence witnesses who appeared before the IO and deposed |l
that she did not deal with the day to day affairs of the Zami Memorial Charitable |

Trust and hence had no knowledge about any donation, whether in cash or in kind
to this trust. '

7.\ #The Commission observe that the available case records in this regard show
that the Charged Officer was a founder member of the Trust as she had herself
deposited the Registration fee and was also a founder member of Governing body
of the Zami Memorial Trust which was created in the name of her late mother. It
has also not_been disputed that donations amounting to Rs. 5 lakhs and 1 lakh
\ . respectively had been received by the Trust in addition to a Tata Mobile Vehicle
';bWhiCh was gifted to the Trust by a sister concern of M/s Kitply. Rule 15(2 )(d)
clearly states that a Government servant may without previous sanctioil of the govt.
take part in the registration, promotion or management (not involving the holding
of an elective office) of a literary, scientific or charitable
society.................provided that in a case falling - under Clause
(d)............... his official duty shall not suffer thereby and “he shall within a
period of one month of his taking part in such activity, report to the Govt. giving
details of the nature of his participation.” Considering all these facts, there is no
escape from the conglusion that the CO had an important role to play in the Zami
]ﬁorial- Trust which received a vehicle and a sum of Rs.1 lakh in the name of the
Trust from a Tea company as well as from_unkn sources. It is also not credible
that she had no knowledge of all such'eévents. Therefore, the D.A. has rightly stated
that the CO appears to have concealed from the Department her participation in the
activities of the Trust. Hence, the allegations made under Article 11 andﬁgm

SUL),%‘l?]Ilile’Cd against the CO. : \éq)

I
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43 Taking all facts and circumstances of the case as discussed above in

' totality, the Commission are of the view that although it is not conclusively proved
that while passing the adjudication order dated 5.12.96 [On Show-cause Notice
dated 28.2.95 issued by the Commissioner, Central Excise, Shillong to M/s. Kitply
Industries Ltd.], slicing down the Central Excise Duty to Rs.8,13,40,448/- to be
paid by M/s. Kitply Industries Ltd., had committed any illegality or acted with
malafide motiye to show any undue favour to the said firm, the Articles I, IT and III
of the Charge stand proved to the extent as discussed above. Further, considering
that the CO, being a Commissioner of Central Excise, was a very senior officer,
the gross misconduct committed by her in view of the Articles of Charge as stand
proved becomes very grave.

9. In the light of the observations and findings as discussed above and after
taking into account all other aspects relevant to the case, the Commission note that
the Charges established against the Charged Officer, constitute grave misconduct
on her part and consider that the ends of justice would be met in this case if the

' penalty of withholding of 25% of the monthly pension otherwise admissible to

" Smt. L R Mithran is imposed on her for a period of ten years and further the

gratuity admissible to her should be rcleased if not required otherwise. The
Commission advise accordingly. '

10. A copy of the order passed by the Ministry in this case may be endorsed to
~ the Comuission for perusal and records.

11, The case records as per the list attached are returned herewith. Their receipt
may kindly be acknewledged. ' :

- | urs faithfully,
‘\N\-\)\ ‘ -
(VIJAY BHALLA)

UNDER SECRETARY
TEL:011-23385516

IEncls. .
1. Case records as per list attached.
2. Two spare copies of this letter: L
A
. b
Wun v
oV 4
N . J—{DU"'V
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N THE CENTRAL ADMINISTRATIVE TR
GUWAHATI BENCH

) w.\
. M.A., B.Sc., LL.B.
Add|. Central Govt. Standing Counse}
Guwabhati Bench (CAT)

IN THE MATTER OF :

OiA. No.73/2007

Mrs L.R.Mithran i‘
. - S
DT erie o o — .......Applicant N .
FR14 stiataw afguce Dy
Central Admumistiztive Tribupal Versus .
- ALl [T ol ’
¢ fj“‘\" e ' .~ Union of India & Ors.
AT sradis | '\
L Gt we: st Bench — ; .Respondents { \
i .
“~ - AND - > ‘
IN THE MATTER OF : S) )
Written statement submitted by the Respondents 2&.
. . L

WRITTEN STATEMENT

The humble answering respondents
submit their written statement as

follows :

143) That 1 @//5"‘4 /(’ WJJ‘ /VM/Q % o
oCote Nifumdeamst anstsiA -

and RCSPOQG-IHS . _— in the above case and I have gone through | -

a copy of the application served on me and have understood the contents
thereof. Save and except whatever is specifically admitted in the written
statement, the contentions and statements made in the appﬁcation may -
be deemed to have been denied. 1 am competent an.d authorizedl to file

the statement on behalf of all the respondents.

{b) The application is filed unjust and unsustainable both on

facts and m law.
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() That the application is also hit by the principles of waiver
estoppel and acquiescence and liable to be dismissed.

{d) That any action taken by thé respondents was not stigmatic
and some were for the sake of public interest and it cannot be said thaﬁ
the decision taken by the Respondents, against the applicant had.

suffered from vice of illegality. |

2. Brief facts of the case :

(a) That the brief facts of the case are that Smt L.R.Mithran
(hereinafter referred to as the Applicant), while posted and functioning as
‘Excise Duty to the tune of Rs. 27 Crores and for deriving

Commissioner, Central Excise, Shillong during the year 1996 is alleged | 4
to have helped M/s Kitply Industries Ltd., Calcutta in evasion of CcntralQ% j

material/ monetary beneﬁtS for the company and/or for herself, in as 3\
‘ ' N

- b

|

much as M/s Kitply Industries Ltd. was served with a Show Cause Notice:
by Director General, Anti Evasion, Calcutta accusing the Company of
evasion of Central Excise duty to the tune of Rs. 36 Crores (approx.} by 3)
adopting illegal procedﬁre. The App]icént who heard the case in
September, 1996 had finally issued the adjudication order in eaily § |
December, 1996 and in between these dates, she contacted Chah‘mén, of §S
M/s Kitply Industries  Ltd. a numbel_" of times‘ prior to issue of
‘adjudication order. pass_ed by her. She sliéed riown the Central Excise

duty from Rs. 36 Crores to 9 Crores thereby» causing loss of Res. 27
Crores to the Govemment. She obtained employment for her son Shri = -
A.R.Mithran with M/s Kitply Industries Ltd., Calcutta during the period
1996-97 without obtaining prior perinission of the competent authoritf[

Shé accepted donation of Rs.5 Lakhs from the said Company in faqvour

of Zami Memorial Chaﬁtable’ ’frusﬁ Shillong which is registered in the

name of her Late Mother {(Zami} through Demand Draft No.483425 dated
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23.12.96 issued by State Bank of India, 'Commercial Branch, Clacutta.
WlﬁCh was deposited in Afc Né.'10308 of the said Tfust, maintained with
Vijaya‘ Bank, Laitumkhréh -Branch,‘ Shi]léng and credited in the said
éccount on 4.1.1997.. She further received a sum of Rs. 1 lakh in the

name of the said Trust through Demand Draft No.535617 dated

22.5.19197, issued by United Bank of India, G.S.Road Branch, Guwahati

from dubious source, which she claimed to. have received as donation,

but without prior permission or intimation of the Department. During the

pendency of the adjudication proceedings she also got a Tata Mobiie

Vehicle given to Zami Memorial Chaiitéblé Trust created by her in the

name of her late mother from the Company, the cost of which was Rs. |

3,01,955/-. Thus she contravened Rule 3(1), Rule 4 and Rule 18(3) of

~ C.C.S (Conduct) Rules, 1964.

E
f
E

i
|
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®). That on the basis of a confirmed complaint, the case was .

~

first investigated by the Directorate General of Vigilance, Calcutta,

However, looking into the alleged financial transaction involved, the case

was entrusted to the CBI for investigation. As per their report dated

18.6.2001 CBI found sufficient material for initiating action égainst the
Applicant and fecoinmended prosecution under Section 11 of PC Act,
1988 and Regular Departmental Action for major penalty against the
Applicant. Acco1dii1g1y, after consultation with CVC, sanction order for
her prosecution in a court of cbmpetent jurisdiction was issued vide
Order dated 28.12.2001. Siniultaneously, she was éharge sheeted under
Rule 14 of the CCS (CCA) Rules, 1965 vide Memo dated 13.12.2001
containing the charges as mentioned below :

(i  That she obtained employment for ber son Shri

with whom she had official dealings without obtaining

A.R.Mithran’ with M/s Kitply Industries Ltd. Kolkata

ok
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{CCA) Rules, 1965 vide Memo dated 13.12.2001 containing the
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charges as mentioned below :
{(iy That she obtained employment for her son Shri
A.R.Mithran with M/s Kitply Industries Ltd.
Kolkata with whom she had ofﬁcial- dealings
without obtaining prior permission of the
competent authority thereby contravened Rule 4
of CCS (Conduct) Rules, 1964.

{ii) That she accepted donation/gift by way of bank

mm draft including a Tata Mobile vehicle gi‘ve.?‘f_.'tjq Zami 1
Ctﬁ? Admistrative Tribunal Membrial Trust created by her in the namve of hér )
O gt late mother, which were paid by M/s Warren Téa ) é"
rg:%: f:c;w;::?\ Ltd., a sister concern of M/s Kitply Industries Ltd., e
—_— with whom she had official dealings and thereby |

contravened rule 3(1) (i) and (iii) of the CCS

Y
4

{Conduct) Rules, 1964.
F A SNV
{c} That on denial of charges, an open inquiry was
conducted. In his report dated 28.8.2002, the inquiry Officer held fg{
all the three Articles of charges against the charged officer as not ?13
proved. - | - . l—,‘-
(d} That the inquiry report was considered by the ?A ’

disciplinary authority in consultation with Directorate General of iy

Vigilance, Customs & Central Excise, and the Central Vigilanég
Commission. In disagreement with the findings of the Inquiry
Officer, it was observed that the IO has held that the Article-I of the —
charge is based on an mference and there is no direct evxdence to

show that the Applicant had any role to play in temporary

ol

engagement of her son with M/s Kitply Industries. The said ﬁndi@;&‘

h
‘
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Moreover, she has not intimated to the Department about formmg

RoXal

of the 10 does not appear to be in comformity with provisions of

~ Rule 4{2)(ii) of CCS {Conduct) Rules, 1964 which says, “A Govt.

servant shall, as soon as he becomes aware of the acceptance by a

member of his family of an employment6 in any company or firm,

intimate such acceptance to the prescribed authority and shall also:r “
intimate whether he has or has had any official dealings with th#; ™
company or firm.” Therefore, it was incumbent upon the Applicant

to intimate to the Department about employment of her son with
M/s Kitply Industries Ltd., Kolkata with whom she had official
dealings, which she failed to do so. It is immaterial whether the

~

employ'ment was temporary or permanent as the Rule 4 ibid does .

That regarding Article II and III of the’ chaxges, it was

T“’Tc"( 2, Wﬁ; obgerved that the 10 has fa:led to consider the lapses on the part of
teti Bench

e Applicant vis-a-vis conduct rules while inferring that evidence is

necessary which can confirm either the Applicant’s demand and/o.‘ %

acceptance or the knowledge/awareness of the above donations in %

addition to the point as to who was the beneficiary ultimately and %

E
i

holding the charges as nat proved. It is a fact that the Trust was *.
created by her during the pendency of the adjudication proceedings.
She was one of the main promoters of the Trust and she herself had
deposited the registration fees, which indicate that she has been
actively associated with the activities of the Trust. Therefore,

donation/gift given to the Trust was well within her knowledge.

of a charitable Trust as required under Rule 15(2)(d) of /f.he ccs
{Conduct) Rules, 1964. Therefore, it appeared that ;She had

\\\
SN
concealed from the Department her participation in the activitiec f*J

”~ /
7

-~

\
\A



§:;'i-q ‘.:'.‘.\.t'n." ::'if"-z’qz" '
atral Ao ceoadve Tribunal

e
¢
LY

e A e —————————

¢t A Y

I EaPec eI ULt

Guuiirot Bench

|

ot

the Trust which inter-alia included accepting donation/gifts by way

of bank drafts including Tata Mobile vehicle given to Zami Memorial
Trust which were paid by M/s Warren Tea Ltd., a sister concern of
M/s Kitply Industries Ltd., Kolkata with whom she had official
dealings. It was observed that this act of her concealment goes to
prove her failure to maintain absolute integrity and indulging in
actions unbecoming of a Govt. servant. Thus, findings of 10 in
respect of Articles II and III of charge were also found not
acceptable.

N That in view of above disagreement with 10’s Report and
after consultation with CVC, a Show Cause Notice in terms of Rule
15(2) of the CCS (CCA) Rules, 1965 was issued on 9.1.2004 to the
applicant indicating reasons for disagreement as well as calling for
her representation as to why a penalty of suitable cut in her
monthly pension be not imposed on her.

{2 That the Applicant submitted her reply/representation
vide letter dated 5.6.2004. The reply of the Applicant was examined
by the Disciplinary Authority and after consideration of the case
records, the same were forwarded to the UPSC along with tentative
decision of the Disciplinary Authority to impose a penalty of 25%
cut in pension on the applicant vide letter dated 17.08.2005 for
their statutory advice.

(h) That upon perusal of the case records, the UPSC, in their
advice dated 17.1.2006, observeci that considering the whole
sequence of events as brought out hitherto, it is not proved that the
Applicant while passing the adjudication order dated 5.12.1996 had
committed any illegality or acted with any malafide motive to show

any undue favour to the said firm. As such, the Commission are of

|
i
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the view that the findings; of the 10 with regard to this main Charge
are in order, i.e. the Charge is not proved against the Applicant. But
the other part of the Charge regarding employment of the
Applicant’s son with M/s Kitply Industries, with whom the
Applicant had official dealings without obtaining prior permission of
the competent authority in contravemtion of Rule 4 of the CCs
(Conduct) Rules, 1964. The Commission observed that during the
course of examination of Shri A.R’.Mithran,. son of the Applicant, it
has been clearly brought on record that during the period when Shri
A.R.Mithran got assignment/ employment with M/s Kitply Industries
Ltd., hé was staying with his mother i.e. the Applicant. Further, as
seen from the cross-examination, the said offer was received from .

M/s Kitply Industries Ltd. through post. It is also a matter of record

= ﬂmé'h@. af:?qf{ur, that Shri A.R.Mithran, was looking for some job for quite sometime
4l acmiuicuaiive Tribunsl

Applicant was having official business who, being territorial
’ﬂE’Ti{T—Cﬁ F‘.,TZ((ﬁE
Wc,g-\,;. ©oy cuteh

Commissioner of Central Excise having jurisdiction over

A\

FROpe and he got offer from a person with whom her mother i.e. the é

manufacturing unit of M/s Kitply Industries Ltd., had brought down % |

a huge chunk of demand against. f.hem. The circumstances suggestx

that the Applicant cannot be totally unaware of the assignment .
given to her somn by M/s Kitply Industries Ltd., since her son Shri
A.R.Mithran was staying unemployed with her. Therefore,. the
Commission is of the view that the allegation that she failed to
obtain prior permission from the Government in securing
employment with the persons with whom she had official deaiings
stands proved. That as regards remaihing two articles of charge, the

Commission observed that the applicant accepted donation/gifts by

way of bank drafts including a Tata Mobile vehicle given to Zami
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Memorial Charitable Trust created by her in the name of her late

mcther which were paid by M/s Warren Tea Ltd., a sister concern of

M/s Kitply with whom she had official dealings. To this, the charged

officer in her defence, presented as many as 14 affidavits, duly

sworn in before the Judicial Magistrate that she did not deal with
the day to day affairs of the Zami Memorial Charitable Trust and had

no knowledge about any donation, whether in case or in kind to this

trust. The Copmmission has observed that the available case records :

in this regard show that the Charged Officer was a founder member
of the Trust as she had herself deposited the Registration fee and
wé.s also a founder member of Governing Body of the Zami Memorial
Trust which was created in the mame of her late mother. It has also
not been disputed that donations amounting to Rs. 5 lakhs and 1
lakh respectively had been received by the Trust in addition to a
Tata Mobile Vehicle which was gifted to the Trust by a sister
concern of M/s Kitply. Rule 15{2)(d) clearly stated that a
Government servant may without previous sanction of the govt,
take part in registration, promotion or management {not involving
the holding of an elective office} of a literary, scienfiﬁc or charitable

society .....provided that in a case falling under Clause (d)....... His

official duty shall not suffer thereby and “he shall within a period of -

one month- of his taking part in such activity, report to the Govt.
giving details of the nature of his participation.” Considering all
these facts, there is no escase from the conclusion that the
Applicant had an important role to play in the Zami Memorial Trust
which received a vehicle and a sum of Rs. 1 lakh in the name of the
Trust from a Tea Company as well as from unknown sources. It is

also not credible that she had no knowledge of all such events.
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Therefore, the Commission supported the view taken by the
Disciplinary Authdrity that the Af)plicant appeared to have
concealed from the Department her participation in the activities of -
the Trust. Thus the Commission concluded that the allegations
‘made under Article II and II'I stand substantiated against the
Applicant. )

{i) That taking all facts and circumstances of the case, the
Commission was of the view that although it is not conclusively
proved that while passing the adjudication order dated 5.12.1996 on
Show cause notice dated 28.2.1995 issued to M/s Kitply Industries
Ltd., the Applicant had committed any illegality or acted with

P—

malafide motive to show any undue favour to the said firm, the 8

L
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iscussed above. Further, considering that the Applicant, being a g |

é;"rq ; H,_V'EM afge<o |Articles I, II and III of the Charge stand proved to the extent as
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ommissioner of Central Excise, was a very senior officér; the gross @
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stand proved becomes very grave. ’ *Jg
) That the Commission .after takingl into account al] ,\

aspects relevant to the case, considered that the Charges

established against the Applicant, constitute grave mizconduct_ox
her part and advised that the ends of justice would be met in this

case if the penalty of withholding of 25% of the monthly pension
otherwise admissible to the Applicant is imposed on her for a period
of ten years and further the gratuity admissible to her should be b
released if not required otherwise.

k) The Disciplinary authority, after examining the advice of
the Commission and the facts and circumstances of the ca?efthe

documents on record and the submissions of the Applicant four *_
. r’f\f'-

g
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the advice very well reasoned, just & fair and accepted the same.
Accordingly, the Disciplinary Authority, vide order dated
21.03.2006, imposed a penalty of withholding of 25% of the
monthly pension otherwise admissible to the Applicant on her for a
period of ten years and further the gt'atuity admissible to her shpuld
be released if not required otherwise.

3. That with regard to the statements made in para 1 of the
application the answering ‘respondents beg to state that the

application is opposéd as -the 6;der dated 21.03.2006 is based on

findings in an open enquiry and after consultation with independent

bodies namely, the CVC and the UPSC and after considering all

submissions of the applicant as per provisions of Rule 14 of the. CCS

{CCA) Rules » 1965 read with Rule 9 of the CCS (Pension) Rules,
1972.
4.  That with regard to the statements made in paragraphs 2

these are being'matter‘of record.

5. That with regard to the statements made in paragraphs 4

of the application the answering respondents beg to state that in
view of the submissions made hereinabove, the contents of the
corresponding para of the OA néed no reply. Howéver, all averments
contrary to facts on record are vehemently denied. |

6. That with regard to the statements made in paragraphs
1.1.1 of the application the ansivering respondents beg to state that
these are being matter of record, needs no reply. |

7.  That with regard to the statements made in paragraphs
1. 1 2 of the application the answering respondents beg to state that

the contention made in this sub para is wrong and hence denied.
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facts and’ cnc mstances of the case as well as evidénces on’ record
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the tentative decision of the Disciplinary Authority to impose
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merely on UPSC’s ‘advice.’ As regards UbsC’s adﬁce; it is sSubmitted

APTAPE
that the UPSC dre only an’ advxsory body and their advice hiad been
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sought ‘in " the " case in” aocordance with “the req’airement “of
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consuitation with them as “laid ‘down in” Afticle 320 (3) (&) of'the

Con.,titution of Indra read ‘with~ Regulation 5(1) ‘of 'the UPSC

-

(D;iemption from Consultation) R' 21} lations, 1958. The Comiilssion

tendered its advice after a thorough, judicious and independent

‘}"consideration of all the relevant facts and’ circumstdfiees -of the

-case, ﬁndmgs of the Inquuy Oi‘ﬁcer, the évidencs “oh ° récb*d

!

,—.'-..» -

representatwn of the Charged Officer etc. The advice of the

A Commrssxon is self contained and self explanato'ry’.
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8. That with regard o the statements -made in’ paf‘dgraﬁhs

~.-' ....{ - :,

3-3.1.5 of the application ‘the anSWering respondents Ueg ‘o sthte
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" that the relevant 'enq'uiries ‘and/or the conduct of the ‘pékitdoner
- conform to certain standards vand was ngen a fair and reasonable
opportunit'y ‘to defend hers'elff"l?irr'ther the Commissionés anil)or
discipiinary atithoi‘it-y'"’ ﬁé'o'n‘d:ucted'/seru'tihized objectively * “and
"di@];'ags:ionately aot ui;erei;: dunng the procedural stage of enguiry,
but also in dealingwith the cvidénce and material ‘on récord whon

drawing up the final order. The ‘coniclusion is rested oii FA& evldence
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any bias and without vindicti"v;?'ﬁess. It is submitted that during the
course of examination of Shri A.R.Mithran, son of the applicant, it

has been clearly brought on record that during the period when Shri

A.R.Mithran got assignment/ employment with M/s Kitply Industries

Ltd. he was staying with his mother i.e. the Applicant. Further, as
seen from the cross-examination, the said offer was received from

M/s Kitply Industries Ltd. through post. It is also a matter or record

that Sri A.R.Mithran, was looking for some job for quite sometime

and he got offer from a person with whom her mother i.e. the

Applicant was having official business who, being territori'éil"

Commissioner of Central Excise having jurisdiction over:

m.lanufactu‘ring unit of M/s Kitply Industries Ltd., had brought down

a huge chunk of demand against them. ;I‘he circumstances suggest g

3
N
3

that the Applicant cannot be- totally unaware of the assignment

. given to her son by M/s ”K:itply Industries Ltd. since her son Sri.

A.R.Mithran was staying onemployed i_yith her. Rule 2{ii) CCS
{Conduct) Rules, 1964 provides that “A Govt servant shall, as soon
as he becomes aware of tize acceptance by a member of his family of
an employment in any companj or firm, intimate such acceptance
to the prescribed authority and shall also intimate whether he has
or has had any official dealings with that company or firm.”

Therefore, it was incumbent upon the Applicant to intimate to the

Department about employment of her son with M/s Kitply

Industries Ltd.,Kolkata with whom she had official dealings, which

she failed to do so. It is u:nmatenal whether the employment was
temporary or permanent as the Rule 4 ibid does not make any
difference in permanent and temporary employment, Therefore, the

allegation that she failed to obtain prior permission from the
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Government in securing employment with the persons with whom
she had official dealings stands proved. She has also not intimated
to the Department that her son was independent since he attained
majority as required under Rule 15(3) of CCS (Conduct) Rules, 1964.
9. That with regard to the statements made in sub
paragraphs 3.2.1-3.2.4 of the application the answering respondehts
beg to state that these are not acceptable. It is submitted that the
Trust was created by hér during the pendency of the adjudication
proceedings. The available case records show that the Applicant was
a founder member of the Trust as she had herself deposited the
Registration fee and was also a founder member of Governing Body
of the Zami Memorial Trust which was created in the name of her
late mother. Donations amounting to Rs. 5 lakhs and 1 lakh
respectively had been received by the Trust in addition to a Tata
Mobile Vehicle which was gifted to the Trust by a sister concern of
M/s Kitply. Rule 15{2j{d) clearly states that a Government sefvant
may without previous sanction of the Govt. take part in registration,
promotion or inanégeme’nt {not involving the holding of an elective

office) of a literary, scientific or charitable society......provided that

in a Case falling under Clause {d).......his official duty shall not suffer

thereby and “he shall within a period of one month of his taking
part in such activity, report to the Govt. giving def.ails of the nature
of his participation.;’ Allv these facts clearly show that the Applicant
had an important role to kplay in the Zami Memorial Trust which
received a vehicle and a sum of Rs. 1 lakh in the name of the Trust
from a Tea Company as well as from unknown sources. It is also not
credible that she had no knowledge of all such events. Thus it is

evident that the Applicant appeared to have concealed from the

!
&j
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ucetivities of the Trust.

Department her part_iéipation in the
Therefore, the allegations made under Article II and III against the
Applicant stand substantiated.

10. That with regard to the statements made in sub

_paragraph 4.1.1 and para 5§ of the application the answering

respoundents beg to state.that these are being matters of record.

11. That with regard to the 'statements made in sub
paragraph 4.1.2-4.3.1 of the application the answering resﬁondents
beg to state that the contentions are wrong and denied in view, of
detailed replies above.

12. That with regard to the statements made in sub
paragraph 6 of the Qpplication the answering respondents beg to
state that the contention is wrong and hence denied. It has been
clearly stated above that the Disciplinary Auﬁhority acted after
consideration of facts and circumstances of the case as well as
evidences on record. Issue of Show Cause Notice in disagreement
with inquiry report and the tentative decision of the Disciplinary
Authority to impose penalty clearly show that the decision to
impose penalty was that of Disciplinary Authority. As regards
UPSC’s advice, it is submitted that the UPSC are only an advisory
body and their 'advice‘ had been sought in the case in accordance
with the requirement of ‘consultation with them as laid down in
Article 320 (3) {c) of the Constitution of India read with Regulation 5
{1) of the UPSC (Exe::;ption from Consultation) Regulations, 1958.
The Commission tendered its advice after a thorough, judicious and
independent consideration of all the relevant facts and

circumstances of the case, findings of the Inquiry Officer, the

i
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evidence on record, representation of the Applicant etc. The advice
- of the Commiission is self contained and self explanatory.

13. That with regard to the statements made in sub
paragraph 7 of the application the answering respondents beg to
state that the contention is wrong and hence denied.

14. That with regard to the statements made in paragraph
5.1 of the application the answering respondents beg to state that
the contention is wrong, vague: and repetitive and hence denied. It
is reiterated that the UPSC are only an advisory body and their
advice had been sought in the case in accordance with the
requirement of consuitation with them as laid down in Article 320(3)?

{c} of the Constitution of India read with Regulation 5 (1) of the

UPSC (Exemption from Consultation) Regulations, 1958. The

A
Commission tendered its advice after a thorough, judicious and
independent consideration of all the relevant facts and g)
circumstances of the case, findings of the Inquify Officer, the b
evidence on rec‘ord, representation of the Applicant etc. ‘In fact, it is *6
evident from the Commission’s advice dated 17.01.2006 was in% ‘
conformity with the tentative decision of the Disciplinary Authority.

15. That with regard to the statements made in paragraph

5.2 of the applicatiron the answering respondents beg to state that

the contention is wrong and repetitive and merits no comment in
view of submissions above.

16. That with regard to the statements made in paragraphs

6, 7, 10, 11 and 12 of the application the answering respondents beg

to state that the contents made in these paragraphs are being

matter of record, needs no reply.



L

Y
.

/v

P

a2t

4

17. That with regard to the statements made in paragraphs 9
~of the application the answering respondents beg to state the

interim relief sought is not maintainable as the application is devoid

of any merit and deserQes to be dismissed in limine.

18. That this reply has been made bona fide and for the ends

of justice and equity.

It is therefore humbly prayed

before this Hon’ble Tribupal that the

Ak fimar el

s ey LTk .
ety gwrefias afasr | | .
Centrai Admisistiative Tiibunal present application filed by the

p taneT applicant may be dismissed with cost.
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being duly authorized and competent to sign this verification, do

hereby solemnly affirm and verify that the statements made in
Para 27 %7kz I22/9  are true to my knowledge, belief and

information and those made in Para 4, L 210 are true to my

knowledge as per the legal advice and I have not suppressed any

material facts.

And I sign this verification on this ¢ /L day of January

20073 at

Aor g X

AK. Manda}-\l
D _Commissioner
o Centlyal Excise, Guwahati
Motin Ud-Din Ahmed
MA, BSc, g

Addl. Central Gowvt. Standing Counsel
Guwahati Bench (CAT).
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IN THE CENTRAL ADMINISTRATIVE TRIBUNAL

GUWAHATI BENCH s crr

Juwahati Bench . ‘

-~

ORIGINAL APPLICATION NO. 119 OF 2007

gé@ By-
N7

IN THE MATTER OF :

0.A No. 73/2007

Mrs. L. R. Mithran

...... Applicant
-Vs-
Union of India & Ors. .
— Respondents
-A N D-
-‘ IN THE MATTER OF :

A Rejoinder / Affidavit-in-Reply filed on
behalf of the Applicant against the Written
Statement filed by the Respondents in the

aforesaid Original Application

REJOINDER /AFFIDAVIT-IN-REPLY

I, Mrs. L. R. Mithran, aged about 65 years, daughter of Late Pu K. T. Khuma,
IFAS, retired Commissioner, Customs and Central Excise, resident of Nongrim Hills,

Shillong, Meghalaya, do hereby solemnly affirm and state as follows :

1. That, I am the Applicant in the instant Original Application and as such, I am fully
acquainted with the facts and circumstances of the case and am competent to swear

the instant affidavit.

2. That, I have received a copy of the written statement filed on behalf of the

Respondents and having perused the same; I have understood the contents thereof.

3. That, the deponent denies the correctness of the averments made in various
paragraphs of the Written Statement, save and except those, which may be
specifically gdmitted herein below and/or those which are borne out of the records

of the case.
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That, with regard to the statements made in paragraph 1 (a) of the Written

Statement, the Deponent has no comments to offer.

That, the Deponent categdrically denies the statements made in paragraph 1 (b), (c)

& (d) of the Written Statement. The principles of waiver, estoppel and

acquiescence are in no way related to the case of the Deponent.

That, while categorically denying the statements made in paragraph 2 (a) of the

Written Statement in seriatim, the Deponent humbly states the facts as follows :-

M

(1)

(1)

(IV)

V)

A show cause notice was issued to M/S Kitply Industries Ltd for
approximately 36 Crores for evasion of central excise duty. The Applicant,
in her capacity as Commissioner of Central Excise, adjudicated on the said

show cause notice.

After adjudicating on merits, the Applicant in her best judgmental capacity
imposed a penalty of approx. 8 Crores on M/S Kitply Industries Ltd for

evasion of Central Excise Duty.

Thereafter, two appeals were filed against the said demand of Rs. 8 Crores
in the Hon’ble Customs,Excise and Gold (control) Appellate
Tribunal {CEGAT}, Eastern Bench, Kolkata. M/S Kitply Industries filed an
appeal challenging the Demand Order of Rs. 8 Crores, so imposed by the
Applicant. The Central Excise Department, however went in appeal against‘
the Rs.26 Crores (odd) that was dropped by the Applicant. The Appeal so
filed by the Department was dismissed, upholding the Order passed by the
Applicant. The Appeal filed by M/S Kitply Industries, on the other hand,
was allowed and the Hon’ble CEGAT reduced the penalty of approx 8
Crores so imposed by the Applicant to only Rs. 52 lakhs (approx).

It is pertinent to note that when the penalty had been imposed upon M/S
Kitply Industries, they had paid Rs. 1 Crore in advance. Hdwever, when the
said amount was reduced to only Rs. 52 lakhs, the Departmental refunded

the 48 lakhs excess to M/S Kitply Industries.

It is further pertinent to note that the department never went in Appeal to
the Hon’ble Supreme Court against that Order of the Tribunal, whereby
their Appeal had been dismissed. The Department, in fact, went in Appeal

to the Apex Court agéi’nst the Order of CEGAT whereby the penalty was

mmﬁéﬁ &ﬁfcﬁ"{%}duced to Rs.52 lakhs. The said Civil Appeal was, however, dismissed by

Cenfral Administrative Tribunal
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the Hon’ble Apex Court in limine at the admission stage itself. Therefore
the respondents are now estopped from making any aspersions with regard
to the same on the Applicant, particularly in view of the fact that the
Department itself did not deem it fit to file any appeal in the Hon’ble Apex

Court, despite the fact that such a course of action was open to them.

In view of the above, it is evident that the allegations sought to be
made against the Deponent to the effect that “The Applicant .............
helped M/S Kitply Industries Ltd in evasion of »Central Excise Duty to the
tune of Rs. 27 Crores ............. > are baseless and do not have any legs to
stand on. These desperate attempts on the part of the Department to malign

the dignity of the Deponent are reflective of their malafide intent.

Further, while denying the statements made in the said paragraph
2(a) with regard to the employment of her son, the Deponent reiterates the
statements made in paragraphs 3.12 to 3.14 of the Original Application. Be
it further stated herein that the Inquiry Officer had also recorded in his
findings that “the charge is based only on an inference and there is no direct
evidence to show that she had any role to play in the temporary engagement
of Shri A. R. Mithran.” Cénsidering the fact that M/S Kitply Industries had
not even testified for the .prosecution, it is evident that the charges framed
against the Applicant were baseless. The rDeponent further humbly states
that upon perusal of the case records, the UPSC in their advice dated
17.01.2006 had also observed that considering the whole sequence of events
as brought out hitherto, it was not proved that the Applicant while passing
the. adjudication order dated 05.12.1996 had committed any irregularity or
acted with any malafide motive to show any undue favor to the said firm.
Hence, the Deponent cannot be put to fault any way in her official duties,

which was reiterated by the UPSC itself

The Déponent further begs to state that she was serving the
department with utm'ost'sincerity and devotion to the satisfaction of all
concerned. The Deponent has the highest regard towards the department
and never in her career took any undue advantage of her position for her
personal benefits. Moreover, the Inqﬁiry Officer too held that all the three

Articles of Charge against the Deponent as not proved.

7.  That, the statements made in pafagraphs 2(b) to'2(k) of the Written Statement being

mefte repetitions of the advice of the UPSC, the Deponent refrains from making

any comments thereon. The Deponent, however, denies all statements and

averments made therein, which are contrary to the records of the case.
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- < } 8. That, with regard to the statements made in paragraphs 3, 4, 5 and 6 of the Written

Statement, the Deponent has no comments to offer.

9.  That, the statements made in paragraph 7 of the Written Statement are totally
irrelevant. In fact, the impugned order has been passed by the Disciplinary
Authority without due application of mind, totally ignoring the findings of the

Inquiry Officer and also the facts and evidences on record.

10. That, while categorically denying the statements made in paragraphs 8 and 9 of the
Written Statement, the answering Respondent reiterates the statements made in
paragraph 6 of the instant Rejoinder. It is pertinent to note that the Inquiry officer
after appreciating all the evidences on record had conclusively held that none of the

charges framed against the Applicant could be proved.

11. That, while categorically denying the statements made in paragraphs 10 to 15 of the

Written Statement, the Deponent firmly reiterates the statements made in the

foregoing paragraphs of the instant Rejoinder. The Deponent states that the

impugned order is null and void ab initio on the ground of having been passed in

violation of the principles of natural justice in as much as it has been passed

without due application of mind and relying merely on the advice of the authority,

- which neither gave a hearing to the Deponent nor appreciated the facts and

evidence on record.

12. That, the Deponent has no comments to offer on the statements made in paragraph

16 of the Written Statement.

13. That, while denying the statements made in paragraph 17 of the Written Statement,
the Deponent begs to state thatthe Disciplinary Authority in a high handed and
arbitrary exercise of its power, most deliberately and willfully refused to consider
the findings of the Inquiry Officer, which was reached after taking into
‘considel'atiqxl all necessary oral and documentary evidences, and instead imposed a
penalty on the Deponent after acquiring advice from the U.P.S.C, which is in gross
violation of the established principle of natural justice. The Deponent humbly
reiterates that the Hon’ble Apex Court has also” held that ‘suspicion, however

strong, cannot be substituted for proof even in a departmental disciplinary

ﬁam Ml ceeding’. In the instant -case, the Authorities have resorted to substituting
1iral Administratdve Tribungliohicions into proof and have illegally imposed the punishment on the Applicant.
92 7 0. A} such, it is a fit case where Yotxr Lordships may be pleased to intervene into the
mhptter and grant appropriate, adequate relief to the Applicant by setting aside the

%ai‘@“? '11%'2’{“'?3 inppugned order dated 21.03.2006 and directing the respondents to grant full
uwahati Bencn :

-pension to the Applidant, as admissible, for the ends of justice to be met.
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14. That the statements made in this paragraph and those made in

are true to my knowledge and those made in paragraphs

é(mﬂ{y 2o FLPAAND being

matters of records are true to my information derived therefrom, which I
believe to be true and the rest are my humble submissions before this

Hon’ble Tribunal. I have not suppressed any material facts.

And I sign this affidavit on this the QJ’dday of April, 2008 at Guwabhati.
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DEPONENT
Identified by me '

B '
(K. Barthakur ) '
- Advocate
Solemnly affirmed and declared before
me by the Deponent, who is identified
by R. S. Chowdhury, Advocate,
Guwahati on this the 23'“( day of April,
2008 at Guwabhati.

VOCATE
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0.A. No.73/2007

Dy. Commissioner
Central Excise, Guwahati

Mrs L.R.Mithran

S
AK.

...Applicant

- Versus -

e L

Union of India & Ors.

.....Respondents -

- AND -

APeox =

IN THE MATTER OF :

Written statement submltted by the Respondents No.y__
(upso)

WRITTEN STATEMENT
The humble answering respondents

submit their written statement as

Hfollows :

—~ ) :

1. That 1,
dﬁlm}q’,\_‘//ﬂ /-94/\44»( | aﬁe.d ab ol 5 Y
/

and. Respondent No: -\ JleA

a copy of the applic'émon served on me and have understood the contents

\\‘
/S thereof Savc and except whatever is specifically admitted in the written

\JJ) statement, the contentions and statements madc in the application may

be deemed to have been denied. 1 am competent and authorized to file
the statement on behalf of all the respbndcnts.

That with regard to the statements made in paragraphs 2 of

_\

the Application, the answering Respondents beg to state that the same is
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denied. The Commission tendered advi independent
consideration of all relevant facts and cncumstances of case findings of the inquiry
officer, evudence on fecord, documents made available by the M|n|stry,
representations of the charged officer etc. The advice of the Commission is self
contained and self explanatory. There ie no violation “ef Article 320 of the Constitution
on the part of the answe‘ring Re'spondent“; and all the necessary report as to the work
done by the Respondents in the year was placed before the Hon ble President of -
India as provided under Article 323 of the Constitution of India. The duty to consult
with the Commission is not mandatory but directory and absence of such consultati'on
wil'l not be invalid or illegaj on the part of the Union with reasons. Further more, it is

pertinent to mention here that the Commission are only an advisory body and the

action and decision have béen taken by the Govt. and that the Commission have

" been impleaded in the case unnéecessarily.

3. That with regard to the statements made in paragraphs 1,6 & 7, of the
application, the answering Respondents do not admit anything e'xcept which are
made in para 2 of this reply and which are beyond the records and withoqt any
ra;tion'a\lllegal foundation. The applicant is .putv to strict proof thereof . All the
Constitutional check on any . administrative arbitrariness  were taken into
consideration.
4, That this reply has been made bona fide and for the ends of justice and
equity. |
In the aforesaid premises , it is therefore
humble prayed before this Hen’ble Tribunal
that tne present applicetion filed by the applicant |

ray be dismissed. !

{

A.K. Mandal-ll

Dy. Commissioner
Central Excise, Guwahati _
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duly authorized em( competent officer of the answering respondents
to sign this verification, do hereby solemnly affirm and veﬁé' that the
statements made in Paras 2 < 3 are true to my knowledge,
belief and infomnaﬁlon and those made in Para — being
matters of record are true to my knowledge as per the legal advice

and I have not suppressed any material facts.

And I sign this verification on this 24/ day of August 2008
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Dy. Commissioner
Central Excise, Guwahati



