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• 	to the Applicant on her for a period of ten. 

years and to release the grtuit 
I 	 admssthle to her which is cha]]ened in 

this O,A. Since 	order has been passed 

• by 'the President of Jmlia no appeal lies 

Hence, this O.A. for setting aside of the 

penalty order and r'estoration of other 
benefits infull, 

• j 	V/---c' 	 ...•..... 

p/- 	 Heard The Applicant - ffrs. L R.  

in person.: T.M.U.Ahmecl,' 
'earned AC1d1.C.G.S,C. appearing for the 

• j , " respondents -sub.itted th.t he may be 

granted time to obtain instruction in the 

1saUer. Let the instruction be taken. lu (R 
'AA 	 Issu.e notice to the' Respondent. Post 

the matter after six weelcs Post on 

	

-• 	. 	" 	' 11,5.2007. 

Vice-Chairman 

	

15.5.07. 	Cunsei ror the res.pondts 
t\, 	' 	 ' 

	

- 	 Whted time to i:jle writteki st'tement. 

• 	' 	' 	
' 	 Let it be dane. post the matter on.7.6.07, 

t• 	i 	4 	

• 

vice-Chairaiari 
Im • 	

. L ' \ 	•• 	' 	 • 	 . 

27.6.2007 	• ' Mr.M.U.Ahmed, 	larned , Ad,dt 

C.GS.C. is granted, on request, further 

four weeks time to file reply statement 
- 	

Poston 3072007 
1 •  

/bb/ 	
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3Q .7.07. 	1 hav;h ed counsel for!e 	Iparties 

	

Considering the issue in ::' I

of the view that the application 	be 

* 	 admitted. Application is admitted. Issue 

notice on the respondents. Post the matter 

L.. 	on 29.8.07 	 '1 
IM 	

-- 	 -k 	 . 
Vce-Chaixman 

1 .  29.8.07 	Further four wceks time is allowed 

to the respondents to file written 

4 	• 	 statcmcnt. 

Post on 4. 10.07 for order. 

Pg 

L 	ic, 
: 0—)L . ~0 . 2007 	R. S. Choudhuiy, learned counsel appearing 

for the applicant is present and Mr.M.U.Ahnied 

learned Standing Counsel for the Central 

Government is absent. No reply has yet been filed. 

It beingDepartmental Proceedings, Respondents 
should cause production of the Departmental 
Proceedings file for perusal. 

Call this matter on 15.11.07. 

Send copies of the order to the 

	

Respondents; who should produce the 	- 

Departmental Proceedings ifie, Call this matter on 
15.11.07. 

(Khushiram) 	 (Manoranjan Mahanty) 

	

L Member(A) 	 Vice-Chairman 

H 
H , 
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-. 	 19.11.2007 	Mrs.R.S.Choudhuiy learned 

for the Applicant and M\, 	\ 

learned Addi. Standing counselert 

	

11 	 Union of India are present. 

Call this matter on 07.01.2008 on the 

NA 	

-. 
prayer of Mr.M.U.Ahmed to file written 

	

t 	 statement. 

	

ITO' 	 )KIusm) 	 (M.R.Mohanty) 
Member (A) 	 Vice-Chairrnn1 

/bb/ 
07.01.2008 	Mr.M.U.Ahmed, learned Addi. Standing 

counsel for the Union of India undertkes to file 

wftttn statement in course of the day. 

Mrs.R.S.Choudhury, learned couns 

appearing for the Applicant undertakes to ti. 

rejoinder by 01.02.2008. 

M.P.No.1/2008 has beenJed- by the 

Applicant to implead Union Public Service 

Commission, Dholpur House, Shahjahan Road, 

New Delhi - 110 001 as party Respondent No.2 

in this case. A copy of this M.P. No.1/2008 has 

already been served on Mr.M.U.Ahmed, 

learned AddI. Standing counsel on 02.01.2008. 

Heard 	Mrs.R.S.Choudhury, 	learned 

counsel appearing for the Applicant and ' 

Mr.M.U.Ahmed, learned Addl. Standing counsel 

for the Union of India who has got no .obection 

to implead Union Public Service Commission as 

party Respondent No.2 in this case. 

On the face of his concessionthis M.P. 

No.1/2008 is allowed and Union Public Service 

Commission is permitted to be impleoded as 

party Respondent No.2. 

Conk!... 
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Issue notice to the newly added 
Respondent, at the cost of the Appcant/' 
requiring them to file reply, If any, by 07.02.20E. \ 

Mr.R.S.Choudhury undertakes to file an 
extra copy of this Original Application and 

envelope and required postoges/cost it thi 
postage for issuance of notice to  the 
added Respondents by tomorrow. 

Call this matter on 07_02Z°• 

(Khushiram) 	 (M.RJ 
Member (A) 	 Vice-Q 

ts- .l. ej 
	07.02.2008 

	
Call this matter on 12.03.0 

L-, 

-/1 	J Cu1" 

'p ~ - tvQ 

4 
- 

(!<iT1ushiram  
Member (A) 	 Vice-C. 	----..---" 

Liii 	 - 

12.03.2008 	No written statement hns h,..,-. +;, ------ ------------.- n* LjL(t 

as yet in this case by the ncwl- adds 
. I - 

1espouctents /U.P.S.C._ Mr. (.z L3aisli t 
learned Sr. Standing Counsel appu- u) 
for the besponcEents is to o li  

instructions from the U.P.S.0 in tu 

matter by the next date. 

Counter has been filed. No rcjothd-i 

has been filed as yet in this cast- by 

Applicant. 

Call this mattei-  on  

awaiting rejoin(ler from ttit-  A.I. 

_1 



- 

/ 	 1 
- 	

- 21.04.2006 	None appears for the AppIican :nor the 
Applicant is present. No rejoinder has yet 

• 	 been filed by the Applicant. Written 

statement was filed by the Respondents No.1. 

k No written statement has been filed by the 
' 	 newly added Respondent No.2/U PC.. '- 	 1 

" 	. 	 . 	 Call this matter on 27.05.2006 

awaiting written statement /counter from the 

newly added Nespondeit 'No.2/UPSC. .. . 
Rejoinder, if any, be also filed by the I 	 - 	 - 

S 	 Applicant on that date. 

Send copies of this oatier to the newly 
- 	 added Respondents NO.2/UPSC in the 

)LX. 	 address given in the O.A. 

Ck"  
(M. P. Mohantv) 

Oy 	

Vice-C1yii1'niar) 
1111 

1'c•' 7/e./rytA 

1eW-t,.05.2008 	Mrs. M.Khound learned counsel 

appearing for the Applicant and 
Mr.M.U.Ahmed, 	learned 	Addl.Standing 

counsel appearing for the Respondents are 
/ 	

. 	 present. In this case wntten statement and 
- 	1 	 rejoinder have already been filed. 

--- 	 U.P.S.C. (newly added Respondent 

No.2) has chosen notto file written statement 

in this case. 
In the aforesaid premies, call this 

• 	 matter r.hearin on 28th July, 2008 for 

hearing. 
.' 	 - , Send copies . of this outer to - the 

Applicant and to the Respondents in the 

address given in the O.A. 

-. 

-: 
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28.07.2008 	Mr. K. Borthakur, 	learned 	counsel 

appearing for the Applicant is present. 

Mr. M. U .Ahnied, learned Add!. Standing 

counsel seeks an adjournment to file written 

statement on behalf of U P8G. 

Call this matter on 04.09.2008 for 

hearing. 

C..& 	2IL4j- 	 (lóiuiram) 	(M.R.Mohabnty) 
Member(A) 	Vice-Chairman 

ha 

04.09,2008 	Mr. M. U .Ahmed, learned Add!. Standing 

counsel appearing for the Union of India i(-

accommodation, Mrs. M. Khound, learn led 
'-;- •1" counsel appearing for the Applicant seeks 

ad)ournnienthearmg of this case. 

Gall this matter on 30.10.2008 
hearing. 

(KhuhVam) 	 (M.X.Mohantv) 
Im 	Meml)er(A) 	 Vice-Chairman 

1 
30. 10.2008 

k 	et:-';-- l c 

1 9' ii' C) 

Mrs. M. [<hound, learned couni 

Applicant is present. Mr.M.tJ.Ajimr 

Add!. Standing Counsel appearir 
Unw)fl of India is absent. 

Call this matter on 20.11.2008 for 

(S.N) 
un 	Membcr(A) 	 Vice-Chajrnai 
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* 	 20. li.2008 	On the prayer of learned counsel 

appearing for, both the parties, call this 

ivattqjr on 05.01.2009. 

•/,' 	. , 	rvv 	 (S.N.Shukla) 	 ((M.R.Mohanty) 
AcU.vr- *b 	 'Member(A) 	 Vice-Chairman 

05.O1.2O9 	'Mrs M. Khoi'nd. learned Counsel 

appeang for the Applicani; is present. Mr 

A' 	 M.U. Ahrned, learned AddL Standing 
J 	 ) P_C1tV'L 

Counsel for the Union of Jndia, is also 
V 	V%Q Cty 

present. 

\ 
X to9 	 call this mnl±er on 06.02.2009 For 

• hearing. 

L"T C 5x. 	-Z. l2- eL. 
(M.H. Mohanty 

•' 	 Vice-Chairman 

(:}dI tlis iath'r on 24.0.2009 for 
rr'O nrnç;. 

	

(M.R. 	anty 
- 

	

	 Vice-Chairman 
nknt 

p;1u.n: 	'p. 

I •OJ T' 

nscIoM5I.M 
- 	zrthiiO-oiV 
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. 	24:03.2009 	Court s.ork suspended due to sad 

demise of Hou'bie Justice Guman Ma! Lodha.ON  

(fomier Chief Jiisce of Gauhati High Court) 

and, accordingly, call this matter on 

06.05.009 for hearing. 
. C4 

ir LøJW1- 
By Order. 

Co5fficer 

/Pb/ 

14-36-.9009 	ea1Fthis-matt-----on.. 
07 09r- 

06.05.2009 	Call this matter on 10.06.2009 foi 
hearing. 	 (MttMo 

Im 
• 	 ViQeClian 

(M. R. Mohantv) 
Vice-Chajinan hn 

1106009 	 this- mafter 	on 
07.08. 1009 

(M.R.Mohanty)  
T  1 	

Vice-Chairman 
mi 

1 

 urn! 

08.2009 	Call this matter for hearing on 
15.09.2009. 

(M.K.Chaturvedi) (M.R.Mohanty) 
Member(A) 	Vice-Chairman 

'I. 
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• 

5.09.2009 	 CoI$ this Divion Bench.(attér on 

1 71 1.2009 for hearing. 

(M.1Taturiedi) 
'Member (A). 

'. 

17.1 1.2009. 	On the request of. Mr. R.S. Choudhiry 

learned counsel for applicant case is 	J 
adjourned to 08.12.2009 	

- 	 f 

(Madan K mar Chaturvedi) (Mukesh Kumar Gupta) 
Member (A) 	 Member (J) /pb/ 

0812.2009 	List before the Dision Bench on 
- 	 I 	

4.1.2010. 

	

(Mu )upta) 	t 

0 

Member(J) 
NE 

04 1 .2O1 O 	On the request of parties list on, . 
tL. 	-4.. 	 ( 	. • 	. t 	 -. 

1.2010fOfurth!gUrfln1. 

(Madan"K/haturvedi) 	(Mukesh Kr. Gupta) 
Mènl'ber (A) 	 Member (J) 

/pg/  
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O~w 
05.01.2010 	Herd Mrs R.S. Choudhury, iearned 

counsel for applicant and Mr MU. Ahrned, 
)earned Add). CG.SC, For the reasons 
recorded separate)y O.A. MThvds, dispoed 

0 

Modon Ku6r Chaturvedi) 
	

(Mukesh Kumcn' Gupta) 
Member (A 
	

Member (J) 
nkrn 
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IN THE CENTRAL ADMINISTRATIVE TRiBUNAL 
GUWAHATI BENCFL GUWAHAT1 

OJ.No33 of 2007 

\( 

DATE OF DECiSiON: 05.01.2010 

Mrs L.R. Mith ran 

Mrs R.S. Choudhury 

.....App)icant(s) 

Advocate(s) for the 
Applicant (s) 

- Versus- 

Union of hidia and others 
	 Respondent(s) 

Mr M.U. Ahmed, Add. :CGSC 	 Advocate(s) for the 
Respondent(s) 

COR/M: 
The Hon b)e Shri Mukesh Kumar Gupta, Judicial Mom). or 
The Hon'ble Shri Madan Kurnar Chah.irvedI, MministraIve Member 

I 
 

 

 

Whether reporters of local newspapers 
may be allowed to see the Judgment? 

Whether to be referred to the Reporter or no2 

Whether their Lord shps wish to see the Pair copy 
of thejudgment? 

r 
YtINO  
Y'S/No  

&r(D/Mem b4) 



CENTRAL ADMINISTRATIVE TRIEU NAL 
GUWAHATI BEN.çJ 

Original Application No33 of 2007 

Date of Order: This the 51  day of January 2010 

The Hon'ble Shri Mukesh K:umar Gupta, Judicial Member 

The Hon'hle Shri Madan Kum.ar Ch&urvedi, Mmmnistrative Member 

Mrs LR. Mithran 
Commissioner of Central Excise (Rtd.), 
Mercy 'Dez Villa, Non grim Hills, 
Sbillong-783003. 

By .  Advocate Mrs R.S. Choudhury. 

- versus - 

Union of India 
(Through the Secretary to the 
Government of India, 
Ministry of Finance, 
Department of Revenue, 
North Block, New Delhi-i 10001). 

The Chairman 
Union Public Service Commission, 
Dholpur House1  Shahjahan Road, 
New Delhi - I 10001. 

By Advocate Mr M.U. Abmed, Mdi. C.G,SC. 

Applicant 

Respondents 

0 R D ER (ORAL) 

MUKESH KUMAR GUPTJUJMCJAL MEMBER 

Smt L.R Mithran, IRS (Reid.), in this OA. challenges 

Presidena1 Order dated 21.032006 whereby a penalty of 25% ctit in 

month)y pension otherwise admissible to her for a period of tan years 

have been imposed. 
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Admitted facts are that, Rule 14 proceedings of CCS 

(CA) Rules, 1965 were initiated against her vide memorandum dated 

13.12.2001, which contained three articles of cbrge namely, 

"A1U1CLE OF CHARGE - 

WHEREAS Smt LR Mlthrau, while functioning as 
Commissioner, Central Excise. Shillong, failed to maintain 
absolute integrity and acted in a manner unbecoming of a 
Government servant inasmuch as she, during the year 
1996/97 obtained employment for her son Shri A.R. 
Mithran with M/s Kitply Industries Ltd. Calcutta with 
whom she had official dealing, without obtaining prIor 
permission of the competent authority and thereby 
contravened Rule 4 of CCS (Conduct) Rules, 1964. 

ARTICLE OF CHARGE - H 

WHEREAS Smt L.R.. Mith.ran, IRS while acting as 
Commissioner, Central Excise, Shillong during the year 
1996/1997 failed to maintain absolute integrity and acted 
in an unbecoming manner inasmuch as she, accepted 
donation/gift by way of Bank Draft, including lath Mobile 
vehicle bearing Regd. No.ML-05-2648 given to Zami 
Memorial Charitable Trut created by her in the name of 
her late mother, which were paid by M/s Warren Tea Ltd., 
a sister concern of M/s Kit Ply Industries with whom she 
had official dealings and thereby contravened rule 3(1)(i) 
and (iii) of the CCS (Conduct) Rules, 1964. 

ARTICLE OF CBAThGE -Ill 

WHEREAS Smt L.R. Mithran, iRS while acting as 
Commissioner, Central Excise, Shillong failed to maintain 
absolute integrity by obtaining a sum of Rs.1 lakh in the 
name of Zarni Memorial Trust (ZM("T) from unknown and 
dubious source through bank draft without 
intimation/permission from the competent authority and 
thereby contravened rule 18(3) and 3(1) of CCS (Conduct) 
Rules, 1964." 

She attained the age of superannuation on 31.07.2002 and 

immediately thereafter, Inquiry Officer vide his report dated 

28.08.2002 Ainure-5), endorsed on 03.03.2004, concluded that the 

charges were not proved. Disagreeing with said findings of inquiry 

Officer, the Disciplinary Authority issued show cause notice dated 

29.01.2004 and assigned tentative reasons for its conclusion. Reply to 
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aforesaid show cause and disagreement was preferred on 05.062004 

(Annexure-7) and thereafter the matter was referred to UPSC for its 

advice on 17.08.2005. Based on UPSC advice dated 17.01.2006, the 

esidential order dated 21.03.2006 (Annexure-8) had been passed 

inflicting aforenoted penalty.. 

4. 	Said penalty had been impugned in present proceedings. 

Mrs R.S. Choudhury, learned counsel for applicant, vehemently 

contended that it was a case of no evidence. No new material was 

placed before the UPSC to conclude the guilt against her. Rather 

UPSC in its advice dated 17.01.2006 vide para 6 in specific, observed, 

that: It appears that there is no immediate connectivity between the 

event of CO's passing the adjudication order and offer of acceptance 

of the casual engagement by her son". Learned counsel Further 

contended that so called reasons assigned For disagreement are no 

reasons in the eyes of law. Applicants son as well as other witnesses 

who had appeared before Inquiry Officer had filed duly sworn.ed 

affidavits stating that applicant's son was not stayng with her and in 

sUch circumstances she had no knowledge about: his gainful 

employment with M/s XIt Ply. Initia)lr, a notice for payment of about 

36 Crores had been raised against: M/s Kit Ply industries on the 

alleged ground of central excise duty evasion. in the adjudicatory 

proceedings she being a quasi judidal officer had passed order dated 

05.12.1996 slicing down said amount to Rc.8,13,40,448/- (cornprsing 

of ls3,05,95,368/- on account of non-inclusion of advertisement cost 

incurred by M/s Land)e in the assessable value, Rs.48,48,5001- on 

account of non-inclusion of interest accrued on the deposit of Rs.2 

crores made by Mis Landle to M/s Kitply industries Ltd. and 

Rs.58,96,580/- on account substitution of grade in the seven Depots as 
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indicated in the said Order). Thereafter, Customs, Excise and Gold 

(Control) Appellate 'Tribunal, Eastern Bench, Kolkata vide its Order 

dated 15.06.1999 sliced down said amount: of Rs.8,13,40,448/- to a 

much smaller amount of Rs.58,96,5801- plus penalties of Rs.10 laks. 

Said order has been af. rmed by }Jon'hle Supreme Court dismissing 

Civil Appeal flied by the Department. Tn such circumstances, it was 

stated that applicant had exercised her power as quasi judicial officer, 

judiciously and not arbitrarily and further there was no allegation of 

any motive in passing said order. 

it was further contended that though order dated 

21.03.2006 in specific required the authorities to release gratuity 

admissible to her, there had been an abnormal delay in releasing said 

amount, which was released in March 2009. Thus, it was emphasized 

that applicant was entitled to interest for delay in payment of gratuity. 

By filing reply, the respondents have contested the claim 

made by applicant stating that three articles of charge were duly 

proved by assignIng reasons for disagreement with the findings 

recorded by Inquiry Officer. Said disagreement note had been served 

on her and she indeed made a representation on 05.06.2004. Thus 

principles of natural justice, as enshrined under R,le 15 (2) of CCS 

(CCA) Rules, 1965 were duly observed. IJPSC as well as the 

Disciplinary Authority vide order date3 21.03.2006 have made out a 

clear case that she is guilty of grave msconluct inasmuch as the 

Trust created in the name of her late mother had receh,ed certain 

benefits from a firm with whom she had ofcia) dealings. Not only 

this, her son secured an employment, though it was stated to he of 

temporary nature only for a period of three months. UPSC bad 

S. 
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supported the view taken by the l)isciplinary Authority that she had 

concealed from the department a bout her participation in the 

activities of said rIrt  Said aspects amounted to grave mscond net on 

her part and following principles of preponderance of probability, 

which is a test in departmental proceedings, department was justified 

in imposing penalty of 25% cut in pension otherwise admissible for a 

period of ten years. iarned counsel further ccmtented that scope of 

judicial review in departmental proceedings is very lImited in nature 

namely, to the extent whether principles of natural justice were 

observed, delinquent offlcial was afforded reasonable opportunity and 

whether penalty imposed is commensurate with the established 

charges. UPSC advice was sought in terms of the mandate of Article 

320 (3) (c) of the Constitution of India read with Regulation 5(1) of the 

UPSC (Lxemption from Consultation) Regulations, 1958. Applicant 

Who was a Commissioner of Central Excise having territorial 

jurisdiction over man ufac..turng unit of M/s Kit Ply industries :w., had 

shown undue favour by bringing down a huge eb sink of demand 

against them. Circumstances suggest that applicant could not; have 

been totally unaware of the assignment given tob er son by M/s X.it;ply 

industries Ltd. it was incumbent upon her to intimate the department 

about employment of her son with M/s Xitp)y industries LtL, K.olkata 

with whom she had official dealings, which duty cast upon her had riot 

been discharged. It is immaterial whether the employment was 

permanent or temporary in nature, emphasized Mr MI). Abmed, 

learned MdL C.G.S.C. Our attention was also drawn to the advice 

rendered by U.PSC wherein it has been observed that applicant, from 

the records available, was a founder member of the Trust and had 

deposited registration fees herself and further conclusions drawn by 
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UPSC vide para 7 of its report namely that, there was no escape from 

the conclusion that CO had an important role to play in Zami 

Memorial Trust which received a vehicle and certain amount in the 

name of the Trust from a Tea Company as well as from unknown 

sources. She being a Commissioner of. Central Excise and a very 

senior officer, thus, had committed gross misconduct; and charges as 

proved were grave in nature to entail the penalty imposed. 

7. 	We have heard Mrs RS. Choudhury, learned counsel for 

the applicant and Mr MIJ. Ahmed, learned MdL C.G.S.C. for the 

respondents, perused the pleadings and other material placed on 

record. At the outset, we may note that scope of judidal review in 

departmental proceedings has been amply and emphatically dealt 

with from time to time. it has been observed t;hat when findings are 

based on some evidence, had link with material placed on record, 

merely because a Court/Tribunal is of the view that another view is 

possible could not be a ground to set at naught said findings. in the 

present case, we noticed that though inquiry Officer had exonerated 

her, the President being the Disciplinary Authority issued show cause 

notice dated 29.01.2009 assigning reasons for disagreement. Thus 

applicant Was afforded reasonable opportunity of hearin;, which 

opportunity indeed was availed by her by sulmitted representation 

dated 05.06.2004. it was only after considering show cause notice 

issued on 29.01.2004, representation submtted by her thereto and on 

the advice received from UPSC, the Disciplinary Authority in its 

wisdom decided to pass impugned penalty order dated 21.03.2006 

imposing 25% cut; in her monthly pension for a period of ten years. 

Which penalty needs to be imposed in a particular case is within the 

• exclusive domain of the Disciplinary Anthority as held in Union of 

• 0 

I 	 - 
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india Vs. Parrnananda, (1.989) 2 SCC 177. As noticed hereinabove, the 

Articles of Charge levelled against her namely, acceptance of certain 

gifts in cash and kind from a firm with whom she in recent past: had 

official dealings and the donations/gifts given to the Th.st of which 

she was a founder member as well as employment of her son with the 

concerned firm certainly amounts to grave misconduct on the part of 

a senior Revenue Official. Merely because order passed by her in the 

adjudicatory proceeding had been sustained could not; he a ground to 

discount the test of preponderance of probability, which is a standard 

employed and insisted upon in departmental proceedings. Moreover 

we may note that in Union of India vs. Duli Chand,2006 SCC (L&S) 

1186, it has been clarified that law laid down in Zunjarrao Bhikaji 

Nagarkar vs. Union of india, (1999) 7 5CC 409, holding that, 

"disciplinary proceeding would. not He against the officer discharging 

quasi-judicIal functions unless it were estabflsbed that the officer 

concerned had obtained an undue advantage thereby or in connection 

therewith", is not a good law for the reason. that Union of india vs. 

K.K. Dhawan. (1993) 2 SCC 56, had been decided by a larger Bench 

of three Hon'hie Judges in comparison to two Bench decision in 

Zunjarrao case (supra). In K.K. Dhawan case (supra), Hon'ble 

Supreme Court listed six instances when disciplinary proceedings 

could be iniLiated against an officer exercising judkia) or quasi 

judicial powers, which included an instancelsituation when there is a 

prima fade material to show recklessness or misconduct in the 

discharge of his/her duty, or an officer acted in order to unduly favour 

a party. 

8. 	Merely because there was no allegation of undue favour to 

M/s KItply industries, levelled against her, would not be a ground to 

I 



I 	
S 

8 	 O.A.1'M7312007 

contend that, based on preponderance of probability, the Disciplinary 

Authority was not jist1fled to dLsagree with the findings of inquiry 

Officer exonerating her. We may observe that UPSC in its advice has 

dearly referred to cross-exam in atkm of her son to the effect that he 

was staying with his mother and offerto said post from M/s Eitp)y 

Jndustries had been received through post on her residential address. 

This in itself suggests that plea raised by her that she had no 

knowledge about gainful employment of her son was rigbtiy rejected 

and not accepted by the competent; authn.rities. Securing gainful 

employment of near relatives with entities and bodies with whom she 

had official dealings without obtaining prior permission certainly 

cannot be viewed lighfiy, as projected by her. Thus we are of the view 

that on merit this Tribunal would not be justified to interfere with 

findings recorded by the Disciplinary Authority, a view which had 

been possIble in law. Our attention was also drawn to other paras of 

UPSC advice, which we have considered. 

9. 	As far as payment regarding gratuity is concerned, we 

may note that the only prayer made by her in the pleadings vide paras 

8 and 9 had been with regrd to quashing of penalty order of 25% cuE 

in her monthly pension and restoration of hill pension. There was no 

specific prayer on account of either non-payment of gratuity or 

delayed payment of said amount. Vide para 9 dealing with interim 

prayer, she had made a request that respondents be directed to 

release her grat;uity. interim order has to be examined a)ongwith main 

prayer, and cannot be read in isolation. It was pointed out to us that 

gratuity amount had been released belaEedy in March 2009, though 

penalty order was passed on 21.032006 and direction was issued to 

release Gratuity vide the said order. Learned counsel for respondents 
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fairly stated that applicant can be allowed to make appropnate 

representation to the concerned authorities on this aspect and on 

examination if it is found that there was nojustHk.ation in withholding 

gratuity amount., despite specific direction issued on 21 .O3.2OO6, 

necessary relief on that account. would be admissible to her. in this 

view of the matter, we hold that she would be at liberty to make 

appropriate representation to concerned authorities highlighting 

these aspects and if such a representation is preferred within a month 

from today, the same shall he considered by the authorities 

objectively by passing a reasoned and speaking order. What could he 

the rate of interest, is not an issue to detain us further, as normal 

bank rate of 8% would be a. 'guiding factor:to determine her ciaim 

Aforesaid exercise shall be comp)et;ed within a period of three months 

from the date of receipt of her representation.. 

10. 	O.A. accordingly stands disposed of. No costs. 

(MADA 	AR CHJTUR\'ED1) 	(MUKFSH Xli 	GUPTh) 
ADMINISTRATIVE MEMBER 	JUDICIAL MEMBER 

nkrn 
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JIN THE CENTRAL ADMINISTRATIVE TRIBUNAL 

GUWAHATI BENCH 

Mrs. L.R.Mithran 

Commissioner of Central Excise (Rtd.) 

Mercy Dez Villa, Nongrim Hills, 

Shillong-793003 	 APPLICANT 

. 	 Vs 

Union of India 

(Through: The Secretary to the Government of India, Ministry of Finance, 

• 	 Department of Revenue, North Block, New Delhi-i 10001) 

RESPONI)ENT 

DETAILS OF APPLICATION: 

1. Particulars of the order against which the application is made: 

Order No.C.1401 1/39/200l-Ad.V./1330 dated 21.3.2006 passed by the 

President of India and communicated by the Under Secretary to the 

Government of India, Ministry of Finance, Department of Revenue, New 

Delhi. 

4 



Jurisdiction of the Tribunal: 

The applicant declares that the subject-matter of the order against which 

she seeks redressal is within the jurisdiction of this Tribunal. 

Limitation: 

The applicant further declares that the application is within the limitation 

period prescribed in Sec. 21 of the Administrative Tribunals Act, 1985. 

. 

Facts of the Case: 

(Given here a concise statement of facts in a chronological order, each 

paragraph containing as nearly as possible a separate issue of the fact. 

1.1.1 The applicant herein was issued a Charge Sheet 

Memorandum No.C-1401 1/39/2001-Ad.V dated 

13.12.2001 (Annex.A-2) containing three charges as under: 

Ariticle I of the Charge read as under: 

"3.1 Whereas Mrs. L.R. Mithran, IRS, while functioning as 

Commissioner, Central Excise, Shillong failed to maintain 

5 
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absolute integrity and acted in an unbecoming manner in as 

much as she during the year 1996-97 obtained employment for 

her son, Shri A.R. Mithran with M/s. Kitply Industries Limited, 

Kolkata with whom she had official dealings, without obtaining 

prior permission of the competent authority and thereby 

contravened Rule 4 of C.C.S. Conduct Rules, 1964." 

Article 11 read as under: 

"3.2 The said Mrs. L.R. Mithran, IRS, while acting as 

Commissioner, Central Excise, Shillong during the year 1996- 

97 failed to maintain absolute integrity and acted in an 

unbecoming manner in as much as she accepted donation! gift 

• by way of bank draft, including Tata Mobile Vehicle bearing 

Registration No. ML-05-13-2648 given to Zami Memorial 

Charitable Trust created by her in the name of her late mother, 

which were paid by M/s. Warren Tea Limited, a sister concern 

of MIs. Kitply Industries Limited with whom she had official 

dealings and thereby contravened rule 3(4) (i) and (iii) of 

C.C.S. Conduct Rules, 1964." 

on 
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Article 111 read as under: 

"33 The said Mrs. L.R. Mithran, IRS, while acting as 

Commissioner, Central Excise, Shillong failed to maintain 

absolute integrity by obtaining a sum of Rs. 1 lakh in the name 

of Zami Memorial Charitable Trust (ZMCT) from unknown 

and dubious source through bank draft without intimation/ 

permission from the competent authority and thereby 

contravened rule 18(3) and 3(1) of C.C.S. Conduct Rules, 

1964." 

The Inquiry Officer was appointed and after holding a thorough 

inquiry, the Inquiry Officer held all the three charges as NOT 

• PROVED in his report marked as Annex. A-5 to this application. in 

spite of this clear exoneration of the applicant, and all the evidence on 

record establishing the innocence of the applicant, the Disciplinary 

Authority has imposed a penalty of reduction of the pension of the 

applicant by order NoC.1401 1!39/2001-Ad.V/1330 dated 21.3.2006 

(Annex.A-1) under challenge in these proceedings, acting merely on 

the advice of UPSC which has been given without proper appreciation 

of the evidence on record. 

The defence of the applicant and evidence in support thereof in 

respect each charge, and also the decision of the Inquiry Officer in 

respect of each charge is as under: 

7 



	

3.1.1 	Article I of the Charge 

"3.1 Whereas Mrs. L.R. Mithran, IRS, while functioning as 

Commissioner, Central Excise, Shillong failed to maintain 

absolute integrity and acted in an unbecoming manner in as. 

much as she during the year 1996-97 obtained employment for 

her son, Shri A.R. Mithran with M/s. Kitply Industries Limited, 

C Kolkata with whom she had official dealings, without obtaining 

prior permission of the competent authority and thereby 

contravened Rule 4 of C.C.S. Conduct Rules, 1964." 

• 	 3.1.2. 	Defence of the Charged Officer to Article I 

The Charged Officer had pleaded that she had neither 

secured the employment of her son Shri A.R. Mithran with 

M/s. Kitply Industries nor was she even aware of this 

employment during the relevant time. 

	

3.1.3. 	Evidence in support of the Defence for Article 1: 

The Charged Officer adduced detailed evidence before the 

Inquiry Officer to establish that her son Mr. A.R. Mithran had 

neither informed her about his assignment with M/s. Kitply 

Industries nor she had any other means to know about it. 

8 
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3.1.4 	The Inquiry Officer had gone into all the evidence so 

adduced by the Charged Officer in her defence and observed as under 

in his report (Annex.A-5): 

"In this connection, defence has relied on the affidavit shown 

by Mr. A.R. Mithran on 25.7.2000 before the Judicial 

Magistrate First Class, Shillong. A copy of the Affidavit is 

appended as Annexure "B-3" to this Defence Brief and has 

I 

	

	
been adduced in evidence during hearing on 10.8.2002. This 

affidavit reads inter alia as under: 

"(iv) That in order to further explore the potential of the 

I  coal business and export, I met a number of persons 

engaged or planning to get engaged in this business. 

This brought me in contract with Mr. S.N. Jagodia of 

•  M/s. KitpIy Industries Limited whose Company was 

interested in export of coal from Ghasuapara and Tura. 

Being convinced that I could promote their business at 

Tura or Ghasuapara in the field of coal export, they 

engaged me temporary for three months on trial basis 

vide their letter dated 25.7.1997 and also provided me 

facilities like accommodation, transport, electricity and 

phone, etc. in order to promote their business. 



. 

That I was living independently throughout and did 

not consider necessary to inform my mother Mrs. L.R. 

Mithran about my work with M/s. Kitply Industries 

Limited nor she helped me in any manner whatsoever 

In getting me this work or engaged. 

That I left Tura in December, 1997 as the coal 

business could not take off profitably and it also ended 

my association with M/s. Kitply .  Industries Limited. 

(ix)That I am presently having my own business at 

I 	 Aizawl since 1998. 

(x)That I have been living independently on my own 

since attaining the age of majority, and have neither 

asked for any help from my parents in the matter of my 

fl 	 employment or business, nor have I considered it 

necessary to keep them informed about my profession, 

occupation, employment or business." 

fl 
Mr. A.R. Mithran himself appeared as a defence 

witness. His testimony is enclosed as Annexure C-3 to this 

Defence Brief. When asked as to how he got the temporary 

assignment with M/s. Kitply Industries Limited for about 3 

months, he stated that many of his friends were engaged in 

coal business and he also thought of joining the same 

business when he came in contact with Shri S.N. Jagodia of 

MIs. Kitply Industries Limited. Shri A.R. Mithran stated that 

I 
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M/s. Kitply Industries Limited were already in the business of 

coal export and were looking for someone to further their 

coal business at Ghasuapara at Tura. He stated that being 

convinced of his potential, Ms. Kitply Industries Limited 

engaged him temporarily for 3 months on trial basis and also 

provided him the facilities like accommodation, 

transportation, electricity, telephone etc. in order to promote 

their business. He stated categorically that his mother, Mrs. 

. L.R. Mithran did not help him in getting this assignment/ 

engagement with M/s. Kitply Industries Limited. He stated 

further that he did not inform his mother about this. He stated 

that although he was temporarily staying in his mother's 

5 home in May 1997, he was living independently. He stated 

further that since completing his graduation in 1993, he had 

been living independently and did not consider it necessary to 

inform his mother about his activities. He stated specifically 

that he did not inform about his assignment with M/s. Kitply 

Industries Limited. This does not appear to be unnatural in 

the highly westernized atmosphere prevailing in North East." 



A 

. 
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3.1.5 	Inquiry Officer's conclusion on Article I 

After taking into account all the evidence on record, Inquiry 

Officer has concluded under: 

"6) If the contents of the affidavit of Shri A.R. Mithran and also 

his oral testimony are read in conjunction with the testimonies 

. of prosecution witnesses, namely, Shri R.P. Bose, Deputy 

Superintendent of Police, CBI (Annex. A-I), Shri D.K. 

Thakuria (Annex. A4), Shri Shambhunath Jojodia (Annex; A-

5), Shri P. Haridasan Nair (Annex. A-6), it becomes clear that 

. 
there is no evidence that Mrs. L.R. Mithran had either secured 

the employment of her son or was even aware of this fact at the 

relevant time. The charge is based only on an inference and 

there is no direct evidence to show that she had any role to play 

in the temporary engagement of Shri A.R. Mitran. M/s. Kitply 

Industries have not testified to the truth of prosecution story nor 

Mr. A.R. Mithran has accepted that his mother Mrs. L.R. 

Mithran had any role to play in his temporary engagement with 

MIs. Kitply Industries. Thus there is no direct evidence to 

support this charge." 

12 



. 

3.2.1 	Article 11 and Article Ill of the Charge: 

Article II reads as under: 

"3.2 The said Mrs. L.R. Mithran, IRS, while acting as 

Commissioner, Central Excise, Shillong during the year 

1996-97 failed to maintain absolute integrity and acted 

in an unbecoming manner in as much as she accepted 

donation/ gift by way of bank draft, including Tata 

Mobile Vehicle bearing Registration No. ML-05-13- 

. 2648 given to Zami Memorial Charitable Trust created 

by her in the name of her late mother, which were paid 

by M!s. Warren Tea Limited, a sister concern of M/s. 

Kitply Industries Limited with whom she had official 

. 

	

dealings and thereby contravened rule 3(4) (i) and (iii) 

of C.C.S. Conduct Rules, 1964." 

Article I I I reads as under: 

"3.3 The said Mrs. L.R. Mithran, IRS, while acting as 

Commissioner, Central Excise, Shillong failed to 

maintain absolute integrity by obtaining a sum of Rs. I 

lakh in the name of Zami Memorial Charitable Trust 

(ZMCT) from unknown and dubious source through 

bank draft without intimation/ permission from the 

competent authority and thereby contravened rule 1 8(3) 

and 3(1) of C.C.S. Conduct Rules, 1964." 

13 



	

3.2.2. 	Defence of the Charged Officer to Article 11 and Article lii 

The Charged Officer had vehemently argued in her defence, and 

also proved it by evidence of not less than 14 witnesses who appeared 

in person before the Inquiry Officer, that she did not deal with the day-

to-day affairs of the Zami Memorial Charitable Trust and hence had no 

knowledge about any donation, whether in cash or in kind, to this 

Trust. The Charged Officer had proved beyond any reasonable doubt 

that no donation was made to her or at her instance, nor was she aware 

at any time about any such donation. 

	

3.2.3. 	Evidence in support of the Defence for Article Ii and 

Article III 

(a) 	The Charged Officer filed fourteen affidavits duly sworn 

before the Judicial Magistrate by the following persons to establish that 

she neither had knowledge about any donation/ gift to the Trust nor 

was in any way instrumental in procuring it: 

I. Mrs. Lalthan Zauvi before the Judicial 

Magistrate First Class, Aizawal on 

07.08.2002 

ii. 	Mrs. L. Chungnungi before the Judicial 

Magistrate First Class, Shillong on 

25.07.2002 

14 
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 Mrs. 	Laldawni 	before the 	Judicial 

Magistrate 	First 	Class, Shillong 	on 

25.07.2002 

 Mrs. Lalniehchawngi before the Judicial 

Magistrate 	First 	Class, Shillong 	on 

25.07.2002 

V. Mrs. 	Lalremawii 	before the 	Judicial 

Magistrate 	First 	Class, Shillong 	on 

25.07.2002 

 Mrs. Darthahniengi before the Judicial 

Magistrate 	First 	Class, Shillong 	on 

25.07.2002 

 Mrs. 	Hlimpuji 	before the 	Judicial 

Magistrate 	First 	Class, Shillong 	on 

25.07.2002 

 Mrs. 	Esther 	Lianchhawni before 	the 

Judicial Magistrate First Class, Shillong 

on 25.07.2002 

 Mrs. 	L.T. 	Muani 	before the 	Judicial 

Magistrate 	First 	Class, Shillong 	on 

25.07.2002 

X. Mrs. Van Lalruati before the 	Judicial 

Magistrate 	First 	Class, Aizawal 	on 

07.08.2002 

. 

LI 

ILI 



I 
Mrs. Lilypuji before the Judicial 

Magistrate First Class, Shillong on 

25.07.2002 

Ms Biaksangi before the Judicial 

Magistrate First Class, Shillong on 

25.07.2002 

Ms. Rose Mary Lalhmangaihzuali before 

the Judicial Magistrate First Class, 

Aizawal on 07.08.2002 

• 	 xiv. Mr. H.S. Kumbhat before the Judicial 

Magistrate First Class, Shillong on 

22.07.2002 

(b) Seven defence witnesses who appeared from the defence 

were Mrs. Laldawni (Annexure "C-4"), Mrs. Lalthan Zauvi (Annexure 

"C-7"), Ms. L.T. Muani (Annexure "C-8"), Ms. Lalremanwii 

(Annexure "C-9") and Mrs. L. Chungnungi (Annexure "C-b"). All 

these witnesses have been associated with Zami Memorial 

CharitableTtrust as office bearers or as its members. In their oral 

testimony before the Inquiring Authority, all of them stated 

categorically that - 

In 



Mrs. L.R. Mithran did not have control over the 

decision of the Governing Body which took the 

final decisions; 

Mrs. L.R. Mithran was not authorized to handle 

cash, property or bank accounts of the Trust; 

The properties of the Trust were not used for 

any purpose other than purposes for which the 

Trust had been created; 

Mrs. L.R. Mithran or any member of her family 

did not ever use any movable or immovable 

property of the Trust; 

Mrs. L.R. Mithran did not solicit any donations 

in cash or any kind from any company, business 

house or organization for Zami Memorial 

Charitable Trust; 

No donations in cash or kind from any company, 

business house or organization were received 

through Mrs. L.R. Mithran. 

Mrs. L.R. Mithran was not involved in day-to-

day affairs of the Trust as the same were looked 

after by the office bearers; 

The control over the Trust was with the 

Governing Body and not with Mrs. L.R. 

Mithran. 

17 



3.2.4 	Inquiry Officer's findings (Annex.A-5) in resect of Article 

II and Article III of the Charge: 

The findings of the Inquiry Officer in respect of Charge Ii and III 

are: 

"41. Coming to Charge No.2, while the needle of suspicion 

points to Mrs. L.R. Mithran, the documentary and oral evidence 

does not go as far as to establish beyond a reasonable doubt that 

.  she was guilty of the alleged misconduct. In Jaharlal Das Vs. 

State of Orissa, AIR 1991 SC 1388, the Hon'ble Supreme 

Court held that in cases depending largely upon circumstantial 

evidence, there is always a danger that conjecture or suspicion 

may take the place of proof. Therefore, various circumstances 

in the chain of evidence should be established clearly and that 

the completed chain must be such as to rule-out a reasonable 

.  

likelihood of the innocence of the accused. In the instant cases, 

Shri S.P. Goenka of M/s. Kitply Industries Limited is a vital 

link in the chain of evidence as he has been referred to as the 

key person who asked Ms. Warren Tea Limited to donate 

money and vehicle to the Zami Memorial Charitable Trust. 

The chain of circumstantial evidence appears to break at Shri 

S.P. Goenka as he has neither been called as a prosecution 

witness nor his statement recorded at any time before any 

authority has been brought on record. No reason has been 

10 
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adduced in the Charge Sheet or by the Presenting Officer as to 

why the said Shri S.P. Goenka has not been called as a witness 

to prove or explain the sequence of facts underlined in the 

Charge Sheet. His unexplained absence in the chain of 

prosecution evidence raises doubts about the existence of acts 

alleged in the Charge Sheet to be attributable to him either 

directly or in collusion with Mrs. L.R. Mithran. 

42. Four of the prosecution witnesses, namely, Shri D.K. 

. Thakuria of M/s. Kitply Industries Limited, Shri Sambhunath 

Jajodia, Director of M/s. Kitply Industries Limited, Shri P. 

Haridasan Nair and also Shri Anil Kumar Banka of M/s. Kitply 

Industries have stated in the course of their cross-examination 

that the donations to Zami Memorial Charitable Trust were 

neither solicited by Mrs. L.R. Mithran nor were these given to 

her. Affidavits of Office Bearers or Members of Zami 

. 

Memorial Charitable Trust, adduced in evidence by the 

Defence also testify to the fact that Mrs. L.R. Mithran was not 

instrumental in any way in getting these donations. It has been 

further affirmed in these affidavits that Mrs. L.R. Mithran was 

not involved in day-to-day affairs of the Trust and all the 

decisions of the Trust were taken by the Governing Body and 

not by Mrs. L.R. Mithran. The defence witnesses appearing 

before the Inquiring Authority have also affirmed the same. 



I 
It has not been proved beyond reasonable doubt as to how 

Mrs. L.R. Mithran or any member of family benefited or could 

have benefited from any donation given to Zami Memorial 

Charitable Trust. As per the Rules and Regulations of the said 

Trust, she or her family could not be the beneficiary of the 

Trust. The documentary as well as oral evidence adduced by 

the Charged Officer proves that the cash and movable or 

immovable properties of the Trust have never been used for the 

benefit of Mrs. L.R. Mithran or any member of her family. On 

. the other hand, the affidavit sworn by the first President of the 

Trust and adduced in evidence shows that Mrs. L.R. Mithran 

donated her own land with present worth Rs. 25 lakhs to the 

Trust for setting up a free de-addiction centre. 

it is not proved beyond surmises and conjectures that Mrs. 

L.R. Mithran, Charged Officer, was aware of the donation of 

. 

money and vehicle by M/s. Warren Tea Limited to the Zami 

Memorial Charitable Trust although the possibility of her being 

aware of these donations cannot be ruled out. As pointed out 

earlier, the Hon'ble Supreme Court has held in Ministry of 

Finance and Another Vs. S.B. Ramesh, (1998) 3 SCC 227 

AIR 1998 SC 853, that suspicion, howsoever strong, cannot be 

substituted for proof even in a departmental disciplinary 

proceedings. 

20 



In view of the above, Charge No.2 is also not proved. 

Coming to Charge No.3, all the documentary evidence as 

well as oral evidence, including the Investigating Officer's 

reply to questions put to him during his cross-examination, 

establish beyond any doubt that the draft of Rs.1 lac from an 

unidentified person and in favour of Zami Memorial Charitable 

Trust was received in the Trust's office by post. Therefore, the 

said money cannot be said to have been received by Mrs. L.R. 

• Mithran which would have made it obligatory for her to seek 

prior approval or give intimation to the Government. No link 

between this donation and Mrs. L.R. Mithran has been 

established after taking into account the documentary and oral 

evidence by defence witnesses. Therefore, Charge No.3 is also 

not proved." 

• 
4.1.1. The Disciplinary Authority sought to disagree with the findings 

of the Inquiry Officer and a Show Cause Notice NoC.1401 1/39/2001-

Ad.V dated 29.1.2004 (Annex.A-6) was issued to the applicant. 

4.1.2 The grounds on which the Disciplinary Authority proposed to 

disagree with the findings of the inquiry officer and the reply given by 

the applicant to the said show cause notice are as under: 

21 



4.1.3 Reasons cited in the instant Show Cause Notice for the 

disagreement of Disciplinary Authority with the Inquiry Officer's 

findings on Article I of the Charge: 

The findings of the Inquiry Officer are proposed to be 

disagreed to for the following reasons: 

The findings of the 10 does not appear to be in 

conformity with provisions of Rule 4(2)(i) which says, "A 

I  Govt. servant shall, as soon as he becomes aware of the 

acceptance by a member of his family of an employment in any 

company or firm, intimate such acceptance to the prescribed 

authority and shall also intimated whether he has or has had 

.  any official dealings with that company or firm". Therefore, it 

was incumbent upon Mrs. Mithran to intimate to the 

Department about the employment of her son with Ms. Kitply 

.  

Industries Ltd., Kolkata with whom she had official dealings, 

which she failed to do so. It is immaterial whether the 

employment was temporary or permanent as the Rule 4 ibid 

does not make any difference in permanent and temporary 

employment. 

She has also not intimated to the Department that 

her son was independent since he attained majority as required 

under Rulc 15(3) of CCS (Conduct) Rules, 1994. Hence, 

IJ- 
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findings of the 10 in respect of Article-i of the Charge are not 

tenable. 

4.1 .4 The applicant replied as under to the above: 

a) 	I have established beyond a reasonable doubt by 

adducing abundant evidence detailed in para 5 above (which is 

also accepted and relied upon by the Inquiry Officer) that my 

son never made me aware of his assignment with M/s. Kitply 

Industries. I agree that is immaterial whether the employment 

was temporary or permanent. However, I emphasize that as I 

was not aware of this employment, irrespective of its being 

permanent or temporary, it could not have been possible for me 

. 
to intimate about such employment to the prescribed authoriiy. 

The disciplinary authority cannot assume, contrary to all 

evidence on record and also the findings of the Inquiry Officer, 

S 
	 that I was aware of such employment. 

I cannot be punished for the supposed lapse of the part of 

my grown-up son in keeping me informed about all his 

activities. He has stated on oath in the affidavit as well as 

before the Inquiry Officer that he never informed me about his 

employment with M/s. Kitply industries. I could not have 

informed the Department without having been aware myself 

about it. 
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Regarding the reason stated in para 7(11) above, I 

have only to say that Rule 15(3) of CCS (Conduct) Rules, 1964 

has been misquoted to allege that I have also not intimated to 

the Department that my son was independent since he attained 

majority. There is no requirement under the said Rule to 

inform the Department as and wen an employee's child attains 

majority and becomes independent. I reproduce below the Rule 

15(3) of the said Rules: 

"(3) Every Government shall report to the 

Government if any member of his family is engaged in a 

trade or business or owns or manages an insurance agency 

or commission agency." 

Even a plain reading of this rule makes it abundantly clear 

that there is no requirement under this Rule to inform the 

Department when an employee's child attains majority and 

becomes independent, so long as he does not engage in trade or 

business or owns or manages an agency which is admittedly not 

the situation the present case. 

 In view of the above, I humbly submit that the 

Inquiry Officer's report is sought to be disagreed upon on 

frivolous grounds. 

. 
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4.2.1 Reasons cited in the instant Show Cause Notice for Disciplinary 

Authority's disagreement with the Inquiry Officer's findings in 

respect of Article 11 and Article III of the Charges 

The Show Cause Notice cited the following reasons for 

disagreement with 10's report: 

"As regards Article II and 111 of the Charge, the 10 has held 

that evidence is necessary which can confirm either the CO's 

demand and/or acceptance or the know led ge/awareness of the 

above donations in addition to the point as to who was the 

beneficiary ultimately. It is observed that the findings of the tO 

. 
appears to be deficient because lapses on the part of Mrs. 

Mithran on this account vis-à-vis Conduct Rules involved have 

not been analyzed by the 10. It is a fact that Trust was created 

. 

by her during the pendency of the adjudication proceedings. 

She was one of the main promoters of the Trust and she herself 

had deposited the registration fees, which indicate that she has 

been actively associated with accepting donations/ gifts by way 

of bank drafts including Tata Mobile vehicle given to Zami 

Memorial Trust which were paid by M/s. Warren Tea Ltd., a 

sister concern of M/s. KIL, with whom she had official 

dealings. The act of her concealment goes to prove her failure 

to maintain absolute integrity and indulging in actions 
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unbecoming of a Govt. servant. Thus, findings of 10 in respect 

of Article II and III of the charge are also not tenable." 

4.2.2. 	Applicant's submissions on the above reasons in respect of 

Article II and Article Ill were as under: 

(I) 	The Disciplinary Authority proposes to disagree 

wrongly with the 10 on the grounds that the findings of JO 

appear to be deficient because the lapses on the part of Mrs. 

Mithran in relation to donation vis-ã-vis Conduct Rules 

involved have not be analyzed. It is humbly submitted that all 

the evidence, documentary as well as oral, establishes beyond a 

reasonable doubt that I was not aware of any such donation or 

.  
gift received by the said Trust. It would be contrary to law and 

principles of justice to attribute to me the knowledge about 

such donation or gift, in spite of undisputable evidence on 

.  

record. I have proved beyond a reasonable doubt that though I 

was one of the main promoters of the Trust and had myself 

deposited the registration fee, I was not dealing with the day-to-

day affairs of the Trust and had no means to know about the 

said donations. There is no evidence at all on record to 

establish that any such donation was at my instance or I was 

even aware of any such donation. I cannot be accused of 

having concealed any fact about which I was not aware at all. 

Such grave charges as have been leveled against me need to be 

ft 
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supported by evidence and not by suspicions. Leave aside the 

huge evidence adduced by me to establish that I was not 

dealing with day-to-day affairs of the Trust and was not made 

aware by any office bearer or member of the Trust about any 

donation or gift. Even the departmental witnesses have not 

supported these Charges. The whole case against me is built on 

presumptions and assumptions. Relying on the judgment of the 

Hon'ble Supreme Court in Ministry of Finance Vs. S.B. 

Raniesh (1998) 3 SCC 227 : AIR 1998 SC 83, the Inquiry 

Officer has rightly held that suspicion, howsoever strong, 

cannot be substituted for proof even in departmental 

disciplinary proceedings. 

• 	 4.3.1 	The applicant humbly submitted and prayed to the 

Disciplinary Authority that she was not guilty of any misconduct, and 

the Inquiry Officer's findings should not be disagreed with on 

frivolous grounds unsubstantiated by any evidence. She added that she 

had retired from service long back and should be allowed to live her 

retired life peacefully. She desired to be heard in person if any 

decision contrary to the findings of Inquiry Officer was proposed to be 

taken. 

5. The Disciplinary Authority then referred the matter to UPSC which 

advised as under in their letter dated 17. I .2006 (Annex. A-8): 
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AND WHEREAS taking all facts and circumstances of the 

case in their totality, the Commission came to the conclusion 

that although it is not conclusively proved that while passing 

the adjudication order dated 5.12.96 on Show-cause Notice 

dated 28.2.95 issued by the Commissioner, Central Excise, 

Shillong to M/s. Kitply Industries Ltd., slicing down the 

Central Excise Duty to Rs. 8,13,40,448/- to be paid by M/s. 

Kitply Industries Ltd., had committed any illegality or acted 

with malafide motive to show any undue favour to be said firii, 

the Articles I, II and lii of the Charge stand proved to the extent 

as discussed in para 9 and 10 above. Further, considering that 

CO, being a Commissioner of Central Excise, was a very senior 

officer, the gross misconduct committed by her in view of the 

Articles of Charge as stand proved becomes very grave. 

13. AND WHEREAS in the light of their observations and 

findings and after taking into account all other aspects relevant 

to the case, the Commission observed that the charges 

established against the Charged Officer, constitute grave 

misconduct on her part and advised that the ends ofC

251%16) 

 

would be met in this case if the penalty of withholding

of the monthly pension otherwise admissible to Srn 

Mithran is imposed on her for a period often years and further 

the gratuity admissible to her should be released if not required 

otherwise. 

28 



The Disciplinary Authority has passed the impugned order without 

due application of mind, ignoring totally the findings of the inquiry 

Officer and also the facts and evidence on record, relying merely on 

the UPSC's advice which has been given without due appreciation of 

evidence and is based merely on surmise and conjectures. 

The impugned order is thus null and void ab initio on the ground of 

having been passed without due application of mind and relying 

merely on the advice of an authority which neither gave a hearing to 

the applicant nor appreciated the facts and evidence on record. 

• 	5. Grounds of relief with legal provisions: 

1. The impugned order has been passed by the Disciplinary 

Authority without due application of mind, ignoring totally the 

findings of the Inquiry Officer and also the facts and evidence on 

record, relying merely on the UPSC's advice which has been given 

without due appreciation of evidence and is based merely on surmise 

and conjectures. 

2. The impugned order is null and void ab initio also on the ground 

of having been passed in violation of the principles of natural justice in 

as much as it has been passed without due application of mind and 
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relying merely on the advice of an authority which neither gave a 

hearing to the applicant nor appreciated the facts and evidence on 

record. 

Details of the remedies exhausted: 

The impugned order is passed by the President of India against which 

no appeal lies. Hence, there is no remedy available except this application 

• 	 before the Hon'ble Central Administrative Tribunal. 

The applicant declares that she has availed of all the remedies available 

to her under the relevant service rules, etc. 

(Give here chronologically the details of representations made and the 

outcome of such representations with reference to the contents of Annexure to 

be given in support thereof). 

Matters not previously tiled or pending with any other Court: 

The applicant further declares that she had not previously filed any 

application, writ-petition or suit regarding the matter in respect of which this 

application has been made, before any Court or any other authority or any 

other Bench of the Tribunal nor any such application, writ-petition or suit is 

pending before any of them. 
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8. Relief's sought: 

In view of the facts mentioned in para 6 above the applicant prays for the 

following relief(s): 

The applicant prays that the impugned order imposing a penalty of 

25% cut in the monthly pension be set aside and the pension and other 

benefits restored in full. 

• 	 9. Interim order, if any, prayed for: 

Pending final decision on the application, the applicant seeks the following 

interim relief: 

• 
(i) The applicant may be allowed to draw her pension in ful during the 

pendancy of this application. 

• 	(ii) The Respondent may be directed to release the applicant's gratuity. 

10. In the event of application being sent by registered post, it may be 

stated whether the applicant desires to have oral hearing at the admission stage 

and if so, he shall attach a self-addressed Post-card or Inland Letter, at which 

intimation regarding the date of hearing could be sent to him. 

Yes 
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. 
11. Particulars of Bank Draft! Postal Order filed in respect of the 

application fee: 

A/C payee draft No. "282357" dated 13.03.2007 drawn on Vijaya 

Bank, Guwahati Branch. 

12. List of enclosures: 

1. Copy of impugned orderNo. C.1401 I/3912001-Ad.V11330 

dated 21.3.2006 

• 	2. Copy of Charge Sheet Memorandum No.C-140I 1/39/2001-Ad.V - 
4078-84 dated 13.12.2001 issued to the Applicant 

 Copy of the Order appointing the Inquiry Officer 

 Copy of the Defence Brief submitted before the Inquiry Officer 

• 	5. Copy of the Report of the Inquiry Officer 

 Copy of the Show Cause Notice No. C.1401 1/39/2001 Ad.V dated 

29.1.2004 by Disciplinary Authority seeking to disagree with 

findings of Inquiry Officer 

 Copy of the reply dated 5.6.2004 to Show Cause Notice 

 Copy of the letter No.F.3/268/2005-Sl dated 17.1 .2006 by the Union 

Public Service Commission 

 Self-addressed envelop as required. 

 A/C payee daft for Rs.50/= payable in Guwahati. 
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Signature of the applicant. ' 

(4 

9 

VERIFICATION 

I Smt. L.R.Mithran (Name of the applicant) d/o Late Pu K.T.Khuma IFAS, 

age 65 years retired Commissioner Customs and Central Excise , residing in 

• 

	

	 Nongrim Hills, Shillong, do hereby verify that the contents of paras 1, 4 to 12 

are true to my personal knowledge and paras 2 to 3 believed to be true on legal 

• 

• 
advice and that I have not suppressed any material fact. 

1~ 
Date: 

Place:  6 UL Le "'Q 
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uisi.ip1inary proceedings under Rule 14 of the CCS (CCA) Rules, 
1965, against Smt. L.R. Mithran, Commissioner of Customs and Central Excise, were 
initiated vide Memorandum of even number dated 13.12.2001. As Smt. L.R. Mithran 
(hereinafter also referred to as the C.O.) has retired from Government service on 
superannuation on 31.7.2002, the disciplinary, proceedings initiated against her vide 
charge Memo dated 13.12.2001 are deemed to be proceedings under Rule 9 of the CCS 
(Pension) Rules, 1972. 

A 
F.No.C.14011/39/2001-Ad.V  

Government of India 
Ministry of Finance 

Department of Revenue 

New Delhi, the 21st March, 2006 

ORDER 
(No. 10/2006) 

2. 	AND WHEREAS charges leveled against her vide said charge Memo, in brief, are: 

O 	
iiLEQF CHARGE 

- i 

Smt L R Mithran, while functioning as Commissioner, Central 
failèd to maintain absokiute integrity and acted in a manner unbecoming of a 
Government servant inasmuch as she, during the year 1996/97 obtained 
ethployment for her son Shu A R Mithian with 
with whom she had official dealings, without obtaining prior permission of the 
competent authority and thereby contravened Rule 3 of CCS (Conduct) Ru)es, 
1964.  

2.2 ARTICLE OF CHARGE - U. 

Smt.L.R. Mithran, while acting as Commissioner, Central Excise, Shillong during 
• the year 1996/1997 failed to maintain absolute integrity and acted in a manner 

unbecoming of a Government servant inasmuch as she; accepted donationigi.ft by 
way of Bank Draft including Tata Mobile vehicle bearing Regd. No.ML-05-2648 
given to Zami Memorial Cheritable Trust created by her in the name of her late 
mother, which were paid by M/s. Warren Tea Ltd., a sister concern of M/s. Kit Ply 
Industries with' whom she had official dealings and thereby contravened Rule 
3(1)(i) and (iii) of the CCS (Conduct) Rules, 1964. 

2.3 ARTICLE OF CHARGE - III 

Smt. L.R. Mithran, while acting as Commissioner, Central Excise, Shillong during 
the year 1996/1997 failed to maintaiir absolute integrity inasmuch as she obtained 
a sum o.iRs..F lakh in the name of Zami. Memorial Trust from. unknown and 
d ubious: source' through hank drafr . ...:'. ' ' *iation/permissiOn om. the 
cornpctflt authority and there. y contravened rule 1(:3) and 3(l). f CCS(Conduct). 
Rutesrl. 1964. 

M  mg 

...'....... 	 .' 	 .'.. 	 .:.': 	 . ':.:' 
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AND WHEREAS the aforesaid articles of charge were duly supported by detailed 
statement of imputations 

AND WHEREAS on denial of charges, an open inquiry was conducted. In his 
report dated 28.8.2002, the Inquiry Officer held all the three Articles of Charge against 
the charged officer as 'not proved'. The Inquiry Report was examined carefully. The 
findings of the JO in the Inquiry Report vis-à-vis charges levelled against Smt. Mithran 
were analyzed and it was found that the following aspects appear to have been 
overlooked by the 10. in. the case. 

i) 	As regards Article-I of the charge, the 10 had concluded that the charge is based on 
an inference and: there is no direct evidence to show that the C.O. had any role to play in. 
temporary engagement of her son with M/s. Kitply Industries. The said findings of the 10 
do not appear to be in' conformity with provisions of Rule 4(2)(ii) which says, "A Govt. 
servant shall, as soon as he becomes aware of the acceptance by a member of his family 
of an employment in any company or firm, intimate such acceptance to the prescribed 
authority and' shall also intimate whether he has or has had any official dealings with that 
company or firm?'. Therefore, it was incumbent upon Smt. Mithran: to intimate to the 

• Department about employment of her son with M/s. Kitply Industries Ltd. Kolkata with 
whom she had official dealings, which she failed to do so. It is immaterial whether the 
employment was temporary or permanent as the Rule 4 ibid does not make any difference 
in permanent and temporary employment. She has also not intimated' to the Department 
that her son was independent since he attained majority as required. under Rule 15(3) of 
CCS(Conduct. Rules, 1964. Hence, findings of the 10 in respect; of Article-I of the 
ciiarge were not found tenable. 

• 	ii)'. 	As: regards: Articles Ii and HF of the charge, the 10 had: held.' that evidence is 
necessary which can confirm, either the CO's demand: and/or acceptance or the 
knowledge/awareness of the above donations in addition to the point as to who was the 
beneficiary ultimately. it is observed that the findings of the 10 appears to' be deficient 
because lapses on the part of Smt. Mithran on this account vi.s-a-vis conduct rules 
involved have not beer, anal'yzed by the 10. It is a fact that the Trust was created by her 
during the pendency of the adjudication proceedings. She was one of the main promoters 
of the Trust and she herself had deposited the registration. fees, which, indicate that she has 
been actively associated with the activities of the Trust. Therefore, donationlgift given to 
the Trust were well: within her knowledge. Moreover, she has not intimated to the 
Department about forming of a charitable Trust as required under Rule 1 5(2)(d) of the 
CCS(Conduct) Rules, 1964. Therefore, it appears that she has concealed from the 
Department her participation in the activities of the Trust which inter-alia included 
accepting donations/gifts by way of bank drafts including Tata Mobile vehicle given to 
Zami Memorial Trust which were paid by MIs Warren Tea Ltd., a sister concern, of MIs 
Kl:L, with whom she had official dealings. This act of her concealrnent.goes to prove her 
failure to maintain absolute integrity and her indulging in acts of unbecoming of a Govt. 
servant. Thus, fi:nd:ing. of 1:0 in respect of Articles II and' Ill: of the charge were also not 
found' tenable. 

5.. 	AND WI'lhRLA the mutter was rcl'erred t 	eLV'C with' the views on the 1.0's 

report: as in the preceding para,. lr 2 stage advice. 'the CVC, in agreement with' the 
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views of the Department, advised imposition of suitable cut in pension of Smt. L.R. 
Mithran, Commissioner (Retd.), as per their O.M. dated 19.12.2003. Accordingly; in 
terms of Rule 15(2) of the CCS (CCA) Rules, 1965,. a Show Cause Notice indicating 
tentative reasons for disagreement was issued to Smt. L.R. Mithran, Commissioner (Retd) 
calling upon her to show as to why the said findings of the Inquiry Officer should not be 
disagreed with and a penalty of suitable cut in pension in her monthly pension be not 
imposed on her. A copy of Inquiry Report as well as CVC's advice was also given to her 
alongwith the said Show Cause Notice. 

AND WHEREAS Smt. L. Mithran, submitted her reply/representation vide letter 
dated 5.6.2004. The reply of Smt. Mithran has been examined. It is felt that even though 
there does not appear to be any direct evidence to prove that Smt. L. R. Mithran was 
aware of here son's employment in MIs Kitply, the probability of her knowing the same 
are quite high. There is every chance that the C.O may have been aware of her son's 
employment in M/s Kitply with whom she had official dealing in the past. The CO's 
contention at para. 8(b) that " There is no requirement under the CCS(Conduct) Rules to 
inform the Department as and when an employee's child attains majority and becomes 
independent" is not acceptable. It was incumbent upon Smt. Mithran to intimate to the 

• Department about the employment of her son with M/s Kitply md. Ltd., Kolkata with 
whom she had official dealing which she failed to do so. All the charges are based on the 
main allegation that Ms. L.R. Mithran showed undue favour to M/s Kitply md. Ltd. 
Kolkata by way of passing an adjudication order wherein she sliced: down. the evaded 
Central Excise duty from 35.79 crores to 9.14 crores. Thus Article of Charge-I is proved. 

AND WHEREAS it is a fact that M/s Zami Mobile Charitable. Trust was created 
by Snit. L.R. Mi.thran as there is no doubt or dispute about the fact that the said Smt. L.R. 

• Mithran. paid: R& 250/- as registration fee for the trust or that she was a Trustee of the said 
trust. It indicates that she had been activel.y associated with the activities of the Trust. 
Therefore, donationlgifts gi.ven to the Trust were well within her knowledge and her 
contention. that she was not aware of any such donation or gift received by the said Trust 
is not tenable. She has failed in intimating the Department about the formation of the 
Trust as soon as she paid the registration fee for the said Trust or on. receiving the 

• intimation of registration from the. State Govt. authorities as required under Rule 1.5(2) (d) 
of CCS (Conduct) Rules, 1964. Therefore, she has concealed her participation in the 
activities of the Trust which interalia includes accepting donation/gifts by way of bank 
drafts including a Tata Mobile Vehicle given to Zami Memorial Trust which were paid by 
MIs Warren Tea Ltd., a sister concern of M/s Kitply Industries Ltd., Kolkata with whom 
she had official dealing. This act of her concealment goes to prove her failure to maintain 
absolute integrity and indulging in acts of unbecoming of a Govt. servant. Thus the 
charges under Article II and III also stands proved. 

AND WHEREAS in the light of the above, the CO's contention that she is not 
guilty of any misconduct, and the I..O.'s lindirigs should not be disagreed with on 
frivolous grounds unsubstantiated by any evidence is not tenable as there are enough 
reasons and circumstantial evidences to prove that she was aware of the positions 
mentioned at para 5 and 6 above. 
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AND WHEREAS the Disciplinary Authority, after taking consideration the C.O's 
submissions on the Show Cause Notice for disagreeing with the Inquiry Report, arrived at 
a provisional conclusion that the ends of justice would be met if a penalty of withholding 
of 25% of the monthly pension otherwise admissible for a period of ten years is imposed 
on Smt. L.R. Mithran, Commissioner (Retd.), subject to the concurrence of the UPSC. 

AND WHEREAS the case records were forwarded to the UPSC (hereinafter called 
as the 'Commission') for their advice. After perusal of the case records, the Commission 
has furnished their advice vide their letter dated 17.1.2006. The Commission has 
observed that - 

(i) 	Vide DA's Order dated 13.3..2002, Shri Krishna Kant, the then Addi. Director 
General of Central Excise Intelligence, New Delhi, was appointed as the Inquiring 
Authority to inquire into the Charges framed against the CO. On 28.8.2002, the 10 
submitted his Inquiry report with the conclusion that the allegation contained in the 
Statement of Imputations of misconduct contained in the Charge-sheet have not 
been established as the Charges viz. Art. I, Art.1I and Art.lII, as contained in the 
Memorandum dated 13.12.2001 are not proved against the CO. 

The D.A. disagreed with the findings of the 10 and held all the three Articles of 
charge as proved giving the reasons as contained in their Show —Cause Notice 
dated 29.1.2004. 

Out of the Articles of Charge as per the Charge sheet against the CO. the basic 
allegation against the Charged Officer is that she showed undue favour to MIs 

•  Kitply md. Ltd., Kolkata, while adjudicating a show-cause notice for the alleged 
evasion of duty to the tune of Rs. 35, 79,07,804/-. It has been alleged specifically 
that she passed the adjudication order slicing down the evaded payment of Rs. 
35, 79,07,804/- to Rs. 9,14,40,448/- for a consideration and she obtained 
employment for her son, Shri A.R. Mithran with MIs. Kitply Industries Ltd. with 
whom she had official dealings, without prior permission of the competent 
authority. 

Upon adjudication of the case of duty evasion by MIs. Kitply Industries Ltd., 
which was detected by the officers of Directorate General of Anti-evasion 
Kolkata in 1994, the CO passed the Order on 5.12.1996, slicing down the Central 
Excise duty from Rs. 35,79,07,804/- to Rs. 8,13, 40,448 [comprising of Rs. 
7,05,95,368 on account of non-inclusion of advertisement cost incurred by MIs. 
Landle in the assessable value, Rs. 48,48,500/- on account of non-inclusion of 
interest accrued on the deposit of Rs. 2 crores made by MIs. Landle to MIs. 
Kitply Industries Ltd. and Rs. 58,96,580 on account substitution of grade in the 
seven Depots as indicated in the said Order]. Thereafter, Hon'ble Customs, 
Excise and Gold (Control) Appellate Tribunal [CEGAT] Eastern Bench, Kolkata 
vide their Order dated 1 5.6.99 sliced down the amount of Rs. 8 1 1 3,40,448/- (as 
per the CO's adjudication order) to a much smaller amount of Rs. 58,96,580/-
plus penalties of Rs. 10,00,000/-. 'l'his shows that 	- "flAT conlirmed one 
demand, amounting to Rs. 58,96,580/- ol'the CO's adjudication order whereas set 
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aside other two demands totaling to Rs. 7,54,43,868/- as well as the penalty of Rs. 
1,00,000/- as imposed on Shri P.K. Goenka as per the CO's order dated 5.12.1996. 
Further, as per the case records, while accepting the CEGAT's order, the Hon'ble 
Supreme Court dismissed the Civil appeal filed by the Department against the said 
CEGAT's order. Here, it is to be pointed out that it is not obligatory for an 
adjudicating authority to confirm the same amount as has been demanded in the 
Show cause notice. Otherwise, it will amount to say that the adjudicating authority 
has no option but to confirm each and every Show cause notice which sounds 
nothing but absurd. So, if an adjudication authority has reduced the amount as 
demanded in the Show cause notice, it cannot be consideredltreated as loss to the 
Government. Therefore, considering the whole sequence of events as brought out 
hitherto, it is not proved that the CO while passing the adjudication order dated 
5.12.1996 had committed any illegality or acted with any malafide motive to show 
any undue favour to the said firm. As such, the Commission are of the view that the 
findings of the 10 with regard to this main Charge are in order, i.e. this Charge is 
not proved against the CO. 

. 
The other part of this Charge is regarding employment of the CO's son with M/s. 
Kitply Industries, with whom the CO had official dealings without obtaining 

the competent authority in contravention of Rule 4 of the prior permission of 
CCS(Conduct) Rules, 1964. 

The Commission have observed further from the case records, the adjudication 
order in the case was passed by the CO on 5.12.96 whereas the temporary 

for which the CO'S SOfl was engaged started much later in July, 1997. assignment 
Thus, it appears that there is no immediate connectivity between the event of 
CO's passing the adjudication order and offer of acceptance of the casual 
engagement by her son-. 	In this regard, the CO has pleaded that she has 
established beyond a reasonable doubt by producing abundant evidence in the 
shape of documentary as well as depositions of defence withnesses as detailed in 
Para 5 of her letter dated 5.6.2004 that her son never made her aware of his 

. assignment with MIs. 1ifI'?. She emphasized that as she was not aware of his 
employment with the said ji:ih, it could not flav, bc1 	ssi. for her to intimate 
about such employment to the prescribed authority. In the face of the abundant 

on record and also the findings of the 10, she maintains that she was not evidence 
aware of such employment and as such she could not have informed the 
department. However, during the course of examination of Shri A.R. Mithran, 
son of the CO, it has been clearly brought on record that during the period when 
Shri A.R. Mithran got ass ignment/emPl0Ymt with MIs. Kitp!y Idustries Ltd. he 
was staying with his mother i.e. the CO. further, as seen from the cross- 

from MIs Kitply Industries Ltd. through examination, the said offer was received 
of record that Shri A.R. Mithran, was looking for some post. It is also a matter 

job- for quite sometime and he got offer from a person with whom her mother i.e. 
the CO was having official business who, being territorial- Commissioner of 

MIs. 	Kitply 
Central Excise having j urisdiction over manufacturing unit of 
Industries Ltd, had brought down a huge chunk of demand against them. The 
circumstances suggest that the CO cannot be totally unaware of the assignment 

- 	 - 	 .--- 	 - 	 ..-- 	 -, 
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given to her son by MIs. Kitply Industries Ltd. since her son Shri A.R. Mithran was 
staying unemployed with her. Therefore, the Commission is of the view that the 
allegation that she failed to obtain prior permission from the Government in 
securing employment with the persons with whom she had official dealings stands 
proved. 

(vii)' According to remaining two Articles of charge, the CO accepted donation/gifts by 
way of bank drafts including a Tata Mobile Vehicle given to Zami Memorial 
Charitable trust created by her in the name of her late mother which were paid by 
M/s. Warren Tea Ltd., a sister concern of MIs. Kitply with whom she had official 
dealings. To this, the Charged Officer, in her defence, presented as many as 14 
affidavits, duly sworn in before the Judicial Magistrate that she did not deal with 
the day to day affairs of the Zami Memorial Charitable Trust and had no 
knowledge about any donation whether in?iTrl 1 th thi 

11. 	AND WHEREAS the Commission has further observed that the available case 
records in this regard show that the Charged Officer was a founder member of the Trust 
as she had herself deposited the Registration fee and was also a founder member of 
Governing body of the Zarni Memorial Trust which was created in the name of her late 
mother. It has also not been disputed that donations amounting to Rs. 5 lakhs and I lakh 
respectively had been received by the Trust in addition to a Tata Mobile Vehicle which 
was gifted to the Trust by a sister concern of MIs. Kitply. Rule15(2)(d) of QCS  
Rules, 1964, clearly states that a Government servant may withuipis sanctJn of 
the govt. take part in registration, promotion or management (not involving the holding of • an elective office) of a literary, scientific or charitable society.......Provided that in a case 
falling under Clause (d).......His official duty shall not suffer thereby and "he shall 
within a period of one month of his taking part in such activity, report to the Govt. giving 
details of the nature of his participation." Considering all these facts, there is no escape 
from the conclusion that the CO had an important role to play in the Zami Trust which 
received a vehicle and a sum of Rs. I lakh in the name of the Trust from a Tea Company 
as well as from unknown sources. It is also not credible that she had no knowledge of all • such events. Therefore, the Disciplinary Authority has rightly stated that the CO appears 
to have concealed from the Department her participation in the activities of the Trust. 
Hence, the allegations made under Article II and III stand substantiated against the CO. 

12. AND WHEREAS taking all facts and circumstances of the case in their totality, the 
Commission came to the conclusion that although it is not conclusively proved that while 
passing the adjudication order dated 5.12.96 on Show-cause Notice dated 28.2.95 issued 
by the Commissioner, Central Excise, Shillong to M/s. Kitply Industries Ltd., slicing 
down the Central Excise Duty to Rs. 8,13,40,448/- to be paid by M/s. Kitply Industries 
Ltd., had committed any i1legalit TwTthmalafjde i; show any undue 
favour to the said firm, the Articles 1, 11 and Ill of the Charge stand proved to the extent as 
discussed in para 9 and 10 above. Further, considering that the CO, being a Commissioner 
of Central Excise, was a very senior officer, the gross misconduct committed by her in 
view of the Articles of Charge as stand pr.J very grave. 
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AND WHEREAS in the light of the their observations and findings and after taking 
into account all other aspects relevant to the case, the Commission observed that the 
charges established against the Charged Officer, constitute grave misconduct on her part 
and advised that the ends of justice would be met in this case if the penalty of withholding 
of 25% of the monthly pension otherwise admissible to Smt. L.R. Mithran is imposed on 
her for a period often years and further the gratuity admissible to her should be released if 
not required otherwise. 

AND WHEREAS the the advice of the UPSC has been considered very carefully. 
The advice being well reasoned, just, fair and in conformity with the provisional 
conclusion of the Disciplinary Autho rity, has been accepted. A copy of UPSC'c advice is 
enclosed. The Disciplinary Authority, therefore, has come to the conclusion that a penalty 
of 25% cut in monthly pension otherwise admissible to Smt. L.R. Mithran for a period of 
ten years should be imposed on her. 

NOW, THEREFORE, the President of India being the Disciplinary Authority 
hereby orders to impose a penalty 	 pension 	admissible to 
Smt L R Mithran on her for a period of ten years and to ielease the afuityàdmissible to 

her. 	 r 
(By Order and in the name of the President) 

(S.P. Roy) 
Under Secretary to the Govt of India 

End; Copy of UPSC's advice 

To 

t. L.R. M:ithran, 
Commissioner, Customs and Central Excise (Retd.), 
(Through: The Chief Commissioner of Central Excise & Customs, Shillong. 
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\o- I l I I t) 2001 W. \' 
( i()\CJiiiiiCflL Of India 
\Iiiiistiv of Iiiiancc 

1)e1i 1 nieit ''lIecjiuc 
(eirii:il Fo•a,d of I .cise 

+ - 

NOV I)ellii. dated tilL' 	3 I)CL'eIilbcr. 200] 

\II!OR\\D \1 

The P!SidcLit F) f 0 1 )05 C 5  to lioki an inquiry again'..: Suit. I .. R. \ lithraii. 
('oniuuuissioner tinder Rule 14 of the Centual Civil Sc I ices (CIaSuI1Llioi. 
(..'ouitroi and .-ppeai Rules 1965.   •lhc substances i the III)OL111 . mr,of 
misconduct or imSbeIu\iour iii respect of winch the I 	V Is proposed to he 
held IS SCI out lU the cflCfOSc(l tatcnieuit of articles of c hi 'ie ( \ulIie\(lre I 
statement of ,  the II11I)t1titions of uiuuscondtuct or unushcha' hi iii suppoul of caJu 
article of chanze is enclosed (.\uuuicxuie-11). 	\ list ofdocur culls by 	huieIi, oid 
lust of, mulesses by Iuoui. the auludes of dIarLe are f)I po d t he sii ained arc 
also enclosed ( .\nnc'urcs II! & I \). 

2. 	Sun. L.R. Niulirazi is directed tO sUl)flhlt 'vithin 10 	I\ s of the receipt 	f 
this N fcmoranduiu \vritten sinteinciut oi' his (klncc and ak to stde 	hetlier 1<11c 
desires to be hlear(l in person. 

She us iIif)uIulcd that an inquiry ' ill be held oulI\ in respect of thuse 
atlielcs of' charges as are not admitted. S he should. there c. spLi flea I lv uduii it 
or-deny each artkk oleliarge. 

Snfl. L.R. Nlithran is liuu -ihrer nilbuiiied that if' she 	ocs un)l suhiuni lieu 
\vriltcn sttenicuiL of det'eneL' on or belore flue date sped lie iii pa ra 2 aho c or 

	

(IOCS not appear in persoii helire I he iliqu iring authorit \ 	F othiLrvusc fi u Is OT 
refuses to comply \\ . fill the prOVisions of ,  Rule 14 of ,  the CC ('C('. \ ) Rules. 19()5. 
or the orders direct ions issued in ptuustiaiiee of' the said nile. the in ti irin 
authority may hoki the Inquiry ai,a Inst lieu 'x po/ie. 

.thntion ot'Snut. LN Nliihraui is tuivited to Rule 2 ot'iie Central Ci ii 
Services (Conduct) Rules. 1964.   under \VIIIL'hi no Go' eniune t servant sha I bring 

	

OfIl attempt to bring ait\ pu1 I ical or 0111SILIQ influcuiec to he 	tuioi I 1, 111Y StIj)driOE 

	

authorit to Itirther IlL'!' ifltCrest in respect of' uimafters l)cutaiu)ii 	to her service 

I 
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tinder the (Iovernniclu. 	I' any repicsentation is ieci 	on her I elia II fri iii 4 
another person in respect .1 any matter (lea it with iii ii cse. proecedimies It \' I I he 
presumed that Suit. I R. 	it hran is aware of' such if repreenlat ion ;iiid that it has 
I)ecm1ilade at her imisLanc and aetmomi \\III  he taken 	;iins( Iia fr volai W i, or  
Rule 20 ol' the CCS(Con(It t ) Rules. 1 9(i-J. 

6. 	The receipt oI't he \ 'moram idum may he ackiio I edged. 

(I 3y oidcr' and in the lin ic of' I lie Piesi dciii) 

.mider Secretary to the ( ;\'t. of India 

/rO 
Smut. L.R. Nfithrall. 
('onrn i iss loner 
(Through: Shri A. K. 	hhiahra. Chief' (om1iI) !ossio? icr I' (.'cm it ma I 

Excise. NI ci low ('oni pound. Shillom. ) 

e. 4 	4, -fo 1_ '7 	h' 
- 	',l 40-E of 

 
/M-t 	

- 

k 
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ARTICLE OF CIL&RCE 'RAi\IEI) ..GAiiNSF MRS. L.R. 1.111 Ift\, ii ll' 
THEN COMMISSIONER, CENTRAL EXCISE, SIJILLONG. 

mom 
ARTICLE OF CHARGE NO.1. 

Where as Mrs. L.R. Mithran, IRS, while functioflifll as ConimisSioner 

,Centrai Excise, Shillong failed to maintain absolute lntegrit\ and acted in an 

unbecoming manner in as much as she, during the year 1996/97 obtained 

employment for her son Shri A.R.Mithran with MIs Kit Ply lndustri( ; Ltd., Calcutta with 

whc? 1she had official dealing, without obtaining prior permission of the competent 

authority and thereby contravened Rule 11 of c.c.s. Conduct RuIe.1' . 

O
ARTICLE OF CHARGE NO.2. 

Where as said Mrs. L.R.Mithran, IRS, while actin: as CommisSiOner, 

Central Excise , Shillong during the year 1996/97 failed to mainta' 1 absolute integri 

and acted In an unbecoming manner in as much as she, accept d donation/gift by 

way of Bank draft, Including Tata Mobile vehicle bearing Regd. No. ML-0-B2648 given 

to Zami Memorial Charitable Trust created by her In the name ( her late mother, 

which were paid by M/S Warren Tea Ltd., a sister concern of fJs Kit Ply Industries 

with who she had official dealings and thereby contravened rulc3 )i) and iii) of C.C.S. 

• 	Conduct Rule 196. 

ARTICLE OF CHARGE NO.3. 

Where as said Mrs. L.R. Mithran, IRS, while acting as Comniissiofler. 

Central Excise, Shillong failed to maintain absolute integrity by oL'tained a sum of Rs. 

I Lakh in the name of Zami Memorial Trust(ZMCT) from unknown md dubious source 

through bank draft without Intimatlon/perrniSSlofl from the c' mpetent authority 

and thereby contravened rule 18(3) and 3 11 of C.C.S. Conduct Ru 
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I 

STATE\IENT OF IMPUTATION IN SUPPoRT OF ARTI( jjC_C1IARj 
FRAMED AGAINSJ MRS. L.H.MITHF.A1N TFI T}IEN jjONER 

CENTRL EXCISES SIHHLLONG. 

That MrS. L.R. Mithrafl, IRS, alias P1 LaIparl was post ,  U an 	 as 

commissioner, Central Excise, shillong turIng the period year 1i 13/97fl the year 1996 

said Mrs. L.Mithran 	obtained 	valuable thing withOUt consid :atic.l 	from Sb. S.P. 

Chairman M/S Kit Ply industries Ltd. and Advisor to the oard ::t Directors M/S 
Goenka, 
warren Tea Ltd., during adjudication proceeding 0 	M/s Kit Ply I Just. .s Ltd. Calcutta 

departmental misconduct. 	ie detail fa u(s) ar J as under: 
and thereby committed 

1. DUY .:ase of MIS K 
Mrs. L.R. Mlthrafl, IRS adjudicated the Excise EvaSk 

Ply Industries Ltd., Calcutta in the year 1996 which was deL 
'êd t- 	1994 by the 

official(s) of the Directorate General, Anti Evasion (DGAE), Calcut 3, ai 	i the same was 

forwarded to the Shillong CommiSSiOnerate as the factory pre: ises 	)f the said firm 

fails within the JurisdictIon of Shillong. 
During the pendency of the adjudication proceec •' 	I 	. L.R. Mithrafl, 

 

IRS established zami Memorial Charitable Trust on 	2.10.1996 in ie r 	ine of her Late 

Mother (Zami) and obtained certificate of registration bearing 
!O. S1 14-.MCT.730/96 00 

1996 dtd. 27.11.96 from the Registrar of societies, Govt. of Meg 
ilaya, .hIlIoflg. 

As per the Memorandum of association of the ,. )ove 	ust, 	all direct 
 

decendatitS of P1 Zami shall be trustees and her father r.U.K . KhU 	'a shall Le the 

Chief Patron of the Trust for life. As such M5. L.R. Mlthran, IRS as P Lalparl was one 

of the maIn trustee and also represented other trustees of Zan Me 	rlal Cha:itab :!e  

Trust. 
Sb. Shanti Pra5d Goenka alias S.P. Goenka was/is tr 3 Ch, 	man of MIS 9 

 
Ply industries Ltd. ,Calcutta'and Advisor to the Board of the 

Di •cto 	of MIS Warren 

the two companies being controlled by S/SI PoK. 	oenka and V.K. 
Tea Ltd., Calcutta. 
Goenka Sons of Sb. S.P. Goenka. 

Goenka In the capacItY of iairi. 	in, 	M/S 	(it 	Ply 
on 17.9.96 	Sh S.P. 

the preliminarY enquiry iiong with her 	officialS of the 
Industries Ltd. attended 

was heard by Mrs L.R. N thran, IRS, mrr 	;sloner, Central 
company atthillong which 

Excise, shiliong. 
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6. 	
Sb. S.P. Goenka, Chairman M/S Kit Ply Industries Ltd. and Advisor to the 

Board of the Directors of M/s Warren Tea Ltd. and during penciency of the 
adjudication proceedings gifted one Tata Mobile Vehicle having rgistration No. 

MI-OS-B- 2648 toaforesajd Zami Memorial Charitable Trust, Shillong though Himmat 

Singka Auto Enterprises Ltd., Guwahati which was purchased vide money receipt No. 
2514 dtd. 9.11.96 .me cost of the above vehicle was paid to HAE by way of oo 
No.177156 dtd. 7.11.96 for Rs. 3,01,955/- 

Said Mrs. L.R. Mithran, IRS passed the final adjudica on order No. 
31/COMM0R/CH/4,96 dtcl. 5.12.96 in the above case slicing down the 

C Jaded amount 
of duty from Rs. 35,79,07,804/- to RS. 9,14,40,448/- in favour of M/S Ki Ply industries 
Ltd., Calcutta 

After passing the aforementioned final order dtd. 5. 2.96 Sh S.P. 
Goenka, Chairman of m/s Kit Ply industries Ltd. and Advisor to the Boa d of Directors 

•of M/S Warren Tea Ltd. directed Sb P.1<, Bose, Managing Director, MIS V irren Tea Ltd, 
vide Note dtd20.1296 to purchase one Db Drraft for Rs. 5 Lakhs in f. your of Zami Memoriai Charitable Trust 

, ShhiIong.Accordifngy Demand Draft N ).483425 dtd. 
23.12.96 for Rs. 5 Lakhs was obtained by debiting the account of W;rren Tea Ltd. 

maintained with State Bank of India, Commercial Branch, Calcutta and subsequently 
sent to the said TrustThis Demand Draft of Rs. 5 Lakhs was deposited oi 

3.1.97 in A/c No.10308 of Zami Memorial Charitable Trust, maintained with 	Vijaya Bank, 
•altumukhrah Branch, Shiliong and credited in the said account on 4.1.9 

Mrs. L.R. Mithran 
, IRS received a sum of Rs. 1 Lac in t1li nam ~ Zami 

Memorial Charitable Trust through Demand Draft No.535617 dtd. 22.5. 
', iSsued by 

United Bank of india, G.S. Road Branch, Guwahati from dubious Sourc 
, which she 

claimed to have received as donation, but without prior permi ';ion of or 

• Mrs. L.R. Mithran, iRS, has obtained employment for her son 511. A.R. 
Mltflran and accommodation at Tura, Meghalaya from M/s Kit Ply industr es Ltd. with 
whom she had official dealings during the year 1997. 

The aforesaid act of Mrs L.R. Mithran 
, IRS Constitute di partnientai 

misconduct in contravention of Rule 3 (1),ruge 4 and 18(3) of C.C.S.(COfldUCU Rules, 
1964. 

1., 

'7, 
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FUTS 

did. 12.3.98 5howing Rcgirati01 of PE. 

FIR did. 7.1-99 LP 1 

Show cause notice NO.VCH144I6!'15 dtd. 28.2. 

/  Mith , 1R 
Order dt. 17.9.96 passed by 	'I.  

CCflti1 	Shitlong. 

MjUdicatlon order no. 31/ C.onUU° W44 

Mrs.LR.Mitl etc. ([3) 
6 	

Memorandum of the Association club for tegi 
.  

	

CharitablCT (ZMCT) etc. 	10 
Treasury challan dtd. 26.11.96 

showing iepo 

LRMith1'nfor Registttbofl 0fZMCT. 

y MmOranthml of Assciat1On of ZMCT, shillng. 
(z\L ') 

5/ 9• v Rules and Reguiat10' 0fZMcT, 1996. 

J 	
( tL\c)

i0, Certificate of RegisIf1t10h1 No-SR/ZMCT 
issued by Registra1 of Socicies, Govt. of Mcghala 

Letter No. K1T/Ca1196'6S49 did. 10.12 S of 

N" 	Shillong. 	V  2-0) 
I2JLener No.K/ 	

did. i.i1.96 0f}L addr,  

EnteilMiSes (HAE), Calcutta etc. çj c .1;5) 

../ 
13.1 Inter Office memo did. 7.11.96 of IiAE, Ca.cUtt 

/ 
/ 	

14i/ DD No. 177156 did. 7..i1.96 for Rs. 3,01.9 5/-' 

15J BiLINO. TEV24697 did. 8.11.96 0fH/E, C 

161j Voucher No. 2514 dtd. 9.1T.96 of FIAE, Guwai 

vp 

	

17. ChequeN0. 770116 	
6fqrRS.3 01, 

18/ Leer No. \VTLJAC 	
lAt iss 

J 	
Commercia' Branch, Calcutta. p 

c 0. ,2150 

20.sJ DD No. 483425 dtd. 23.12.96 for Rs. 5,00,0 
Branch. Calcutta. 	. 

A 

I 

the i .ct C0fnnLssio1 cr. 

1/96 tt. 5.12.96 o 

ati on u lami Memorla. 

for Rs 250/- by Mr 

of 1996 dt 	27.11.19 
a, Shijiotig. 

•çiL d resscd to ZM 

d t( [jiiflniat Singka / 

i thci Guwahati Office e 

ahat 
I 

J b ./arrefl Tea Ltd. to 

of W rrfl Tea Ltd.. Cal' 

f- is 1ed by SB1 Coinhi 
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21 	Letter did. 8.4.2000 of 8k R.A.Shal the then Manager. I IAE, Calcutta. ( 

22. 	Payment vouher No. 8/1912 dtd. 1.11.96 of Warren Te: Ltd.. Calcutta. 

s." 23... Letter dtd. 20.12.96 oMen'Io pad of Kit Ply issued iindcr the signature of 
Sh.S.P.Goenka etc. (p 

24._ Letter No. WTIJACCT/D-3 dtd. 20.12.96 of Warren Fea Ltd. addressed to 
ZMCT, Shillong. 	f (t) 

25. Payment voucher No S/2337.dtd. 23.12.96 of Warren T a Ud.. Calcutta. 
p'ub) 	V  

/ 26..- Memorandum did.  2( 12.96 of SBI Commercial Branch. Calcutta. 
(&Uc) 

27..- Letter No. WTLfACTiD-3 dId. 14.8.97 of Warren Tea Ud. addressed to 
ZM(T, Shillong.  

• s.— 	28,- Letter No. WTL/ACCT/D-3 did. 28.12.98 of Warren rea Ltd. addressed to 
ZMCF, Shi1lon. j). ((3) 

29. 'Accouflt of opening form of A/c No. 10308 of ZMCT, Slillong. 
/ 	

(f.zLc) 
30•v Statement of A/c of ZMCrmaintained with Vijaya Bank, Laitumukhrah 

Briich Shillong. 	
(, 	

V 

31. Pay-in-slip did.  3( 1.97  relting to A/c 10308 of ZMCT, ullong 
. 	

V 	(' 
.-" 	32,," Letter No. V-563/6/67 did. 12.5.98 of Sh. B.Basu, Ad :tional Commissioner 

(Vig.) O/o the DG(Vig), Customs and Central Excise, N. v Oelli. 

s/ 33./V Letter No. Nil did. 27.&00O of Sh.S.K.Ghosh, General tin), Warren Tea Ud., 
Calcutta. 	 s1)  

34/ Extracts of printed accounts books of Warren Tea Lid. for the year 1996-97, 
• . 	 97-98d 98-99 etc. 

( 	
c) 

35.7Searchlist did. 9.4.99. L - 

I Lk LL) 

36/ Seizure memo dtd. 15.6.99.CptL) 	
I LE  

Letter No. SR-1/97/1 106 dId. 9.6.99. 	•1 ~) (f 
38/Scirememodtd 5899 (P () (I (L3)  
39..'/Seizürememodtd.5.8.99.  

40/'Seizure memo did. 28.4.2000.  

41.''Production  memo dtd. 8.4.2000.  



- 

42.odUctiofl memo did. .4.2000. 
,\t.A 

, 	

43-"Production Memo did. 7.4.2000. 	 / 

44/JetterNo. KIL1Ca1 dtd. 7.4.2000. 

'/Certified copy of R.O.C. return for the year 1996-97 

16.5.2000 ocManageI UB!, GS Rd. Branch, Guwa ati.  

V DD application did. Nil of U]31, OS Rd Branch, Gowahati. 

48....'Productionmemodtd. 25.4.2000.  

49./Se 'izure memo did. 25.5.2000. Ce 
50/ Letter No. SIIIIMISC/CBI/DD/1/2000 did. 15.5.2000 of Maniger, UBI, 

Shillong Branch, Shillong. 

51/' Sale certificates did. 1 1.11.Lued by LtSingka -  Auto riterl ises etc. 
j) () 

-Ø 	52. VBilI No. TEZ/249/96-97 dtd. 8.11:96. 
(. I2.I 	(e. 

53.Ve 	 certiatc of Vehicle No. ML-05B-2 :48. 

54. \J Money account did. l.12.9 under the signature of W . I. R.Mithra.n. 
Commissioner. (, i) 

I.T. assesment order dtd. 14.3.2000 of Sh.A. Mukhetjee, A. C znis ioner, Spi. 
Range, Income Tax, Calaitta. 

56. Copy of letter No. KIT1CAUAPPI97-98 did. 25" July, 1997. 

pe"* sli dt 	ff 
S&/ Ccrtifiedcpy off 1.11.96addresedtoSh.P.KB0SeofV' 	nTci Ltd. 

çT.t') 

59..JInterOfliCe memo did. 6.11.96 of Iinimat Singka Auto Entei rise. Guwahati 
to their Amingaon office showing r ceipt of payment etc. 

/ 
'\.. 60.'.( Authority Slip did. 6.11.96 of lYt1;'1y Industries Ltd. to ami Memorial 

Charitatle Trust, Shillorig etc.  

61/ Letler}No. WTIJAcctJD-3 did. Ap ii 12, 2000 of Sb. S.Sen, I .nag r (Accts.). 
Wancn Tea Ltd. addressed to Sh. nil Banka, Director Kit P md 'shies Ltd. 

etc 	, 
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62.'ieizuredtd.24.S.2000. c) 
63.v" Extracts of House Rent Account Register showing letting out of premises at 

Tura. 

64t4' Letter dtd. 6.9.97 addressed to S,D.O., Electrical, Tura. 
ID\(P qC4 

/ 	;j 	 • - ' ) 	' •• '- 
65.V Printed Receipt No. 171872 dtd.25.5.98 issued by Meghalaya State Electricity 

Board,Turaec.J{[jg () 

66V Electricit)Bffl dtd. 155.8 issued toMr. A.R.Mithran etc. 

67.,' Seizure Memo dtd. 14.6.001. 

•68.vEnquizy Report 8.12.97'bfSh. N. Kar, Asstt. Commissioner(Vig.) etc. 
1() 2 # t 

C 	 ,24-4'1- 

16 . (IL 	'Lc i ' 	oil. i/iz/c 	j 	iticr, 

( 2g 

P1. 

1 	 0 

• 	,:. 

1' 

: 

... 	 ,. 

, U 
;p•. •is 

• 	 . 	 • 	,. 	 ......... • 
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LIST OF WITNESSES 

U 	Shñ Sukanta Das, Supdt, Central Excise, O/o the  Commissioner of Central Excise, 

• 	Shillong. PcnnancntAdd : Lumpaning New Colony, Shillon& 

Sb. Amal Kanti Daa Sb (L) : Pulin Behari Das Dy. Director, O/o Competent 

Authority, 20B, Abdul Hamid Street. : R/o : FD 469/2, Salt Lake, Clcutta-91. 

Sit. Nirupain Kar, Autt. Commissioner (Vigilance), Customs & Central Excise. 44, 

Park Street, 2" floor, Calcutta-i6. 
R/o : 73B, K.K. Mazwndar, Santoshpur, Calcutta-75. 

Sb. A.Mukheijee, Joint CommissiOner, Special Range-lI, Income Dx DcptL, Cal.-!. 

Shri Sanjay Scn, Manager (Accounts), Warren liza Ltd., 31 Chowiiigh CaL-16. 
PA: 11,GirishCh.B0SCRd" Calcutta-i4. 

SIt. Pravat Kr. Bose, Managing Director, Warren Tea Ltd., 31, Chow rmghce, Cal.- 16. 

Rio: 55/3/E ; BallygwU Circular Road, Calcutta- 19. 

Sb. Subhojit Kr. Ghoac, General Manager (Finance), Warren Tea Lid., Calcutta-16.: 
Rio: 1A,C0OPCI Street, Calcutta-26. 

Sb. Rain Avtar Shah, S/O LI Chiranjce Lal Shah, 40B, Princcp rccl, Calcutta-72. 
PA: panchashccl Apaitzncnt, 493/B/1, G.T. Road(S0UIh), Sibpur, Hwrah-2. 

' 9. 

	

	Sb.Swapafl Kr. Roy, Manager, Hjmmatsjngka, Auto Enterprises, Chhatribari 

Guwahatia  
R/o: Bye Lane No.7, Lachit Nagar, Guwahati -7. 

10 	
Sit. Mobit Kumar Chakraborty, Head Assis(ant O/o District ransport Officer, 

Shillong-1, McglialaYa. 
R/o : Beaver Road, Near Ward Lake, Shiilong-1. 

f. ii. 	Sb. Dwijendra Kr. Thakuria, Manager, KIT Ply Industries Ltd., RP.BrahmaChal 
Road (Near Blue Hill Transport), Guwahati-8. 
Rio : Old Fire Brigade Lane, Chhatrlbari, Guwahati-8. 

SfIJIaridásait Nair, Sb Lt. V.Padniabhan Nair, White House 19, Park Street, 

• 	Calcutta-16. MNagar Housing Estate, P0: Sarkarpu (on BudgeBUdge 
R/o : Block D, Flat No.8, S.  
Route )24 Paragana (South), W.B. 
PA: Padirnathan Niwas P0: Kollcngode, Dist : Palgh4 Kcrala. 

ShBkUBhU8afl, Sb LI. Girish Ch. Khatua, Employee of SF Ply Industries 

fl 	Ltd., White House, 119, Park Street, Calcutta-i6. 
R/o :45/4/1 ThakUrpUkhUrd. Calcutta-63. 
PA : VIII & P0: Kankra, Distt. MlthrampUr, W.B. 

Sh.SaiflbhU Nath 
Jajodia, Director, Kit Ply Industries Ltd. \Vhitc :iousc, 119, Park 

street, Calcutta-jO 
Rio : 3 1d Floor, Block-C, 137 Bangur AVenUe, Calcutta -. 

Mr. Rick)' G.Momin, S/0  Mr. Rocky Feller, st. Mary's Roak AraniIc. 

MeghalaYa. 
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16. 	Mrs. L. Kharkongor, Registrar of Societies, Govt. 

Sliillong-i. 	 of 'Icglialaya, Morelo Bu 

.. 	17. 	Sh.P.Ramajciji a  Rao, Manager, Vijaya Bank, Laituni khrali Branch, Si1 ilong. ( 	PA Door No. 6907. Soujanya, I Floor, Near P&T )uartcr, Shakai-ipi ira, Has. 573201, Karnataka.  

Sh-Partha Roy Choud.huzy, Manager (Cask/Credit), Slate Bank of India, 'ommcri Branch, ARh'f Group House, 24 Park Street, Calcutta-16. 
R/o 1913. Shahid Mangal Pandey Sarani, Barrackpore 2 Pargana (Noi1h)W.13. 

Sh.Sunil Kr. Bwas, Ccf Manager, State Bank of mdi , Comznejal P'nch, AR Group House, Park Street, Calcufta-16 

Sh.Pipin Ch. Bordoioj, Assistant Manager, State Bat k of India, Ma'; ]Jra,ici Panbazar, Guwahatj 

R/o C/o Sn. Phul Kumajj Das, Ranu Kutir, Peolj Phukan Rd., Rehaba G ,vahali-i 
Sh-R-K.Sharma, Assistant General Manager, State Bank o India, SIliIlong 1 inch. 
Smt.. Lalchangljanj Sailo, Iflspector, Central Excise, O/o U cComniissjonci 'l Ccnir Excise, Morrelo Building Shillong. 
R/o Near Poijcc Station, Band Stand; Madanijting, ShiIlon 1  -21.. 

21 	Sh. Dcbashjsh Ghosh. Sr. T.OA., O/o the TDM Telecom,hullong. RJo Near Hotel Polo. Tosver, Shillong.. 

Sh. Sornu Rajbangs.iii, Superscr, O/o the ExccuiIv Dircct
S.o, 	;E Brookcjand, LO%VCf New Colony. 	 r & C.V. 	PCo,  

Sh.Asn
.li Raha, C/o Shri Chakradhar Goswamj, Bye Li c No. 7, Lachi Nagar Guwahatj- 7. 

Sh.O.P.Prajapat Accountant, Kit Ply Industes Ltd.,H.P. Jrahamacli a Rd. , Near Blue Hills Transport, Paltan Bazar, Guwahatj-g 
Sh.Pawan Kr. GoenLi, Managthg Director, t Ply md. Ltd., •idrcss as at S.No 19. , 2. 	Sh.AjJ Kr. Banlca, Director Kit Ply Industries Lt CaIcufta-16 	 d, WIitc louse, 119 Park Arccl 

R/o 62/7, Ballygunj Circular Rd. Calcua -19. 
29. 	Sh.Subi-oto Kr. Kanungo Managci- United Bank  Guwaha(i-7 	 of India, G. Rd. Branch, Vi. ban, 

R/o : CJo Sh.Pradip Lahkar, Dr. B.K.KaJti Rd, U1ubajj,Guw, ai-7 
Slh-Parcsh Ch. Sharma, Dy. Manager  Cuwahatj-7 	 United Bank of India, G. RØ Branch, Uk: au, 

Sh.tvfanojDancije SI, (2131, ACB, Gu•wahatj. 

Sh.K.RKabuj, SI, CDI, ACIJ, Guwajiatj 
33, 	Ski. RPJ3o, Irispccto- (2131, ACI3, Guwahaij. 



F.No.C-1 4011/39/2001 -Ad.V 
Govennent of India 	- 

Ministry of Finance 
Department of Revenue 

Central Board of Excise & Customs 

New Delhi, the 1 3 'March, 2002.. 

\X~~S~ ~", Zo - ~,, 
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. 	 J .'-, 

KN 

ORDER 

WHEREAS an inquiry under Rule 14 of the central Civil Services 
(Classification, Control' and Appeal) Rules, 1965, is being held against Smt. L.R. 
Mithran, Commissioner. 

• 	AND WHEREAS the President considers that an Inquiring Authority should 
be appointed to inquire into the charges framed against the said Smt. L.R. Mithraii, 
Commissioner. 

NOW THEREFORE, the President in exercise of the powers confelTed by 
sub-rule (2) of the Said nile., hereby appoints Shri. Krishan. Kant. Additional Director 
General. Directorate General of Central Excise Intelligence. N ew Eelln as the 

Inquiring Authority to inquire into the charges ted 

Mithran. 
(By order and in the name of the President) 

(V. P. Arora) 
Under Secretary to the Govt. of India 

. To 
Shri Krishan Kant, 
Additional Director General, 
Directorate Genera! of Central Excise Intelligence, New Delhi. 

(Through: Director General of Central Excise Intelligence, New Delhi.) 

N 
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Copy to' 

1. 	
Shri Dalbir Singli, Director General, Directorate General of Central Excise 
Intelligence, West Block VIII, Wing No.VI, R.K. Puram, New Delhi with the 
request that the enclosed order meant for Sh. Krishan Kant, Addi. Dir. 
General may be served on him and the dated acknowledgement obtained my 

be forwarded to this Department for record. 

Smt. L.R. Mithran. Commissioner of Central Excise, (Through: Chief 
Commissioner of Central Excise & Customs, Kolkata) 

Shri S.V. Singh, Additional ComnhiS0fler (Thmllgh : Chief Conunissioner of 

Central Excise & Customs, Kolkata) S 
Shri A.K. Chhabra, Chief Commissioner of Central Excise & Customs, 15/1, 
Strand Road, Customs House, Kolkata with the request that the enclosed 
orders meant for Smt. L.R. Mithran, Commissioner and Shri S.V. Singh, 

h Additional Cdiiimissioner.P' h served on tem and the dated 
acknow1edgen1flt obtainc - 

Dy. Inspector General 01 rolice, 
Guwahati. w.r.t. their kttr. No.041 1/3/2(A)/99SHG dated 27.2.2002. 

Shri Rajendrã -I?rakash, Additional Director General (Vigilance), Directorate 
General of Vigilance. C.R. Building, New Delhi .w.r.t. their F.No.V-539/4/9 9  

Shri S.P.N. Singh.. Director, Central Vigilance CommiSSiolL Satarkata 
Bhawan, GPO Complex, INA, New Delhi w.r.t. their File 000/CEX/074, for 
information. 

Sanction Folder. 

Guard File. 

(V.P.Arora) 
Under Secretary to the Govt. of India 
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In the matter of Memorandum No .1401 1 39.2001 -AdV 
dated 13.12.2001 issued to Mrs. L.RMithran, 

the then Commissioner of Central Excise, Shillong 
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Mrs. L.R. MITHRJ(N 	 Dr. D.D. RISHI 
Commissionerof Central Excise (Retd.) 	Additional Commissioner 
Charged Officer 	 - 	Central Excise & Customs 
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Defence Assistant 
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C ,701011 CHAPTER - I 

Statement of Imputations and the Articles of Charge 

The Statement of Imputations in support of the three Articles 
of Charge in the Charge Sheet reads as under:- 

"That Mrs. L. R. Mithran, IRS, alias P1 Lalpari was posted and 
functioning as Commissioner, c'entral Excise, Shillong during the 
period year 1996197. In the year 1996, said Mrs. L. Mithran 
obtained valuable thing without consideration from Shri S. P. 
Goenka, Chairman M/s. Kitply Industries Limited and Advisor to 
the Board of Directors .M. Warren Tea Limited, during 
adjudication proceeding of M/s. Kitply Industries Limited, Kolkata 
and thereby committed departmental misconduct. The detailed 
facts are as under. - 

Mrs. L. R. Mit hran, IRS adjudicated the Excise Evasion 
Duly case of M/s. Ki/ply Industries Limited, Kolkata in the year 
1996 which was detected in 1994 by the official s9 of the 
Directorate General, Anti Evasion ('DGAE,). Kolkata, and the same 
was • fbrwarded to the Shillong Connnissioneraie as the fuctory 
premises of/he said firm full within the jurisdiction of Shillong. 

During the peiideiicy of the ac/indication proceedings, Mrs. 
L. R. Mit/iran, IRS established Zami .kIe,norial Charitable Trust on 
12. 10. 1996 in the name of her Late .tImher (Zarni) and obtained 
certificate of regis/ration hearing .\oSR ZM...7-730/96 of 1996 
dated 27.11. 1996 from the Registrar 01 .ucieFies, Government of 
Meghalaya, Shillong. 

As per the Memorandum of Association of the above Trust, 
all direct descendants of P1 Zami shall he Trustees and her father 
P. U.K T. Khuma shall be Chief Patron of the Trust for life. As 
such Mrs. L. R. Mithran, IRS alias P1 Lalpari was one of the main 
Trustees of Zami Memorial Charitable Trust. 

Shri Shanti Prasad Goenka alias S. P. Goenka was/is the 
Chairman of M/s. Kitpiy Industries Limited, Kolk.aia and Advisor to 
the Board of Directors of M/s. Warren Tea Limited, Koltata, the 
two companies being controlled by S/shri P. K Goenka and V. K. 
Goenka, sons of Shri S. P. Goenka. 

On 17.09.1996, Shri S.P. Goenka in the capacity of 
Chairman, M/s. Kitply Industries Limited at/ended the preliminary 
inquiry along with other of/icials of the Company at Shillong 
which was heard by Mrs. L. R. Mithran, IRS, Commissioner, 
(.'enlra/ Excise, Shil/ong. 
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Shri S. P. GOenka, ('hairman, M/s. Kirply Industries Limited 
and Advisor to the Board of Directors of M/s. Warren Tea 
Limited and during pendency of the adjudication proceedings 
gfied one Tata Mobile vehicle having registration No.ML-05-
B-2648 to the qforesaid Zami Memorial Charitable Trust, Shillong 
through Himmat Sing/ca Auto Enterprises Limited, Guwahati which 
was purchased vide money receipt No.2514 dated 09. /1. 1996. The 
cost of the above vehicle was paid to HAE by way of DD 
No. 177156 dated 07.11. 1996 for Rs.3.01,9551-. 

Said Mrs. L. R. Mithran, IRS passed the fInal adjudication 
order No.3 1/COMMORHJH/44/96 dated 05. 12. 1996 in the above 
case slicing down the evaded amount of duly from 
Rs. 35, 79,07,804/- to Rs. 9, 14,40,448/- in favour of M/s. Kitpi,v 
Industries Limited, Koikata. 

Afier passing the afbremenlioned final order dated 
05. 12. /996, Shri S. P. Goenka, Chairman of M/s. Kitply Industries 
Limited and Advisor to the Board of Directors of M/s. Warren Tea 
Limited, directed Shri P. K. Bose, Managing Director, lvI/s. Warren 
Tea Li,nited, vide Note dated 20. /2. 1996 to purchase one demand 
draft /br Rs. 5 bk/is in favour of Zamni Memorial Charitable Trust. 
.chillong. According/v demand draft No. 483425 dated 23. 12.1996 
i r Rs. 5 Iakhs si'as obtained by debiting the account nt iI 'arren Tea 
Limited maintained with State Bank of India. Commercial Branch, 
kolkala and subsequent/v sent to the said Trust. This demand 
tirafi of Rs.5 lakhs was deposited on 03.01. 199 in account 
iVo. 10308 of Z.anii Memorial Charitable Trust, maintained with 
Vi/aya Bank, Laitumnukhran Branch, Shillong and credited in the 
said accowi' u'i 04.01. 1997. 

Mrs. L. R. Mithran, IRS received a sum of Rs. 1 lakh in the 
name of Zami Memorial Charitable Trust through demand drqft 
No.535617 dated 22.5.1997, issued by United Bank of India, G. S. 
Road Branch, Guwahati from dubious source, which she claimed 
to have received as donation, but without prior permission of or 
intimation to the Department. 

Mrs. L. R. Mithran, IRS, has obtained employment for her 
son Shri A. R. Mit hran and accommodated at Tura, Meghalaya 
from M/s. Kilply Industries Limited with whom she had official 
dealings during the year 199 

The a/hresaid act ?f Mrs. L. R. Miihran, IRS constitute 
departmental misconduct in contravention of Rule 3 (1), rule 4 and 
18(3) of(.C.S1 ('Conduct) Rules, /964." 
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~$" 
The Articles of charge framed on the basis of the above 

Statement of 1 mputation are as under:- 

"ARTICLE OF CHARGE NO.1: 

Whereas 	Mrs. L.R. Mit/iran, IRS, while functioning as 
Commissioner, Central Excise, Shillong failed to maintain 
absolute integrity and acted in an unbecoming manner in as much 
as she during the year 1996-9 7 obtained employment for her son, 
Shri A.R. Mithran with M/s. Kitply Industries Limited, Kolkata 
with whom she had official dealings, without obtaining prior 
permission of the competent authority and thereby contravened 
Rule 4 of C.C.S. ConductRules, 1964. 

ARTICLE OFCHARGE NO.2: 

Whereas said Mrs. L.R. Mithran, IRS, while acting as 
Commissioner, Central Excise, Shillong during the year 1996-9 7 
failed to maintain absolute integrity and acted in an unbecoming 
manner in as much as she accepted donation/gfl by way of bank 
draft, including Tata Mobile vehicle bearing Registration No.ML-
05-B -2648 given to Zami Memorial Charitable Trust created by 
her in the name of her late mother, which were paid by M/s. 
Warren Tea Limited, a sister concern of M/s. Kitp/v Industries 
Limited with whom she had official dealings and thereby 
contravened rule 3 (4)(i) and (iii) ofCC.S. Conduct Rules, 1964. 

ARTICLE OF CHARGE NO.3: 

Whereas said Mrs. L.R. Mit hran, IRS, while acting as 
Commissioner, Central Excise, Shiliong failed to maintain 
absolute integrity by obtaining a sum of Rs. 1 lakh in the name of 
Zami Memorial Trust (ZMCT) from unknown and dubious source 
through bank draft without intimation/permission from the 
competent authority and thereby contravened rule 18 (3) and 3 (1) 
of C.C.S. Conduct Rules, 1964." 

L 	 A 



CHAPTER-Il 

KeY Issues, Charges and the Burden of Proof 

A reading of the Statement of Imputations, as reproduced in 
Chapter I ante, suggests that the main allegation is that Mrs. L.R. 
Mithran showed undue favours to M/s. Kitply Industries Limited, 
Kolkata while adjudicating a show cause notice for the alleged 
evasion of Rs.35,79,07,804. It has been alleged specifically that 
she passed the adjudication order "s!iCiflQ down the evaded 

yment of Rs.35,79,07,804 to Rs.9,14,40,448" for a 
consideration. It has been further alleged - 

(i) 	That she obtained employment for her son, Shri A.R. Mithran 
with M/s. Kitply Industries Limited with whom she had official 
dealings, without obtaining prior permission of the competent 
authority; 

That she accepted donations/gift by way of bank draft and 
also a Tata Mobile vehicle in the name of Zami Memorial 
Charitable Trust created by her in the name of her late 
mother; and 

(iii) 	That she accepted a donation of Rs.1 Lakh in the name of 
Zami Memorial Charitable Trust from a unknown and 
dubious source through bank draft without informing or 
taking permission from the competent authority. 

KEY ISSUE: Whether any undue favour shown to M/s. Kitply? 	 •1 

The first key issue in this case is whether slicing down of the 
allegedly. evaded amount of duty from Rs.35,79,07,804 to 
Rs.9,14,40,448 (Rs.8,13,40,448 as duty + Rs.1,01,00,000 as 
penalties) amounts to showing an undue favour to M/s. Kitply 
Industries Ltd. which would constitute an illegality or departmental 
misconduct. The Presenting Officer has also vehemently argued in 
his Written Brief that the "adjudication order sliced down the central 
excise duty to Rs.8,13,40,448.00 to be paid by the said firm therebv 
causing a loss of Rs.27.65,67,356.00 to the Government." The 
allegation of showing undue favour to M/s. Kitply Industries Ltd. 
could be sustainable only if the appellate authorities had upheld the 
allegation of the evaded amount being Rs.35,79,07,804 to be true. 

:4: 
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Therefore, the orders passed by the Customs, Excise and Gold 
(Control) Appellate Authority (CEGAT) and the Hon'ble Supreme 
Court on the appeals fited against the adjudication order dated 
05.12.1996 passed by Mrs. L.R. Mithran would determine whether 
or not any undue favour' was shown to M/s. Kitply lnduétries 
Limited. Although both these appellate authorities had passed. 
orders in relation to this matter, there has been a complete 
silence in the Charge Sheet about these orders. Unfortunately; the 
presenting Officer has also not even made a mention of the orders 
passed by the Hon'ble CEGAT as well as Hon'ble Supreme Court 
in this very case. Is it just and proper that all evidence that favours 
the Charged Officer should be suppressed? The effect of the said 
orders on the said key issue has been discussed in detail in the 
subsequent chapters of this Defence Brief. 

Charge No.1 and Burden of Proof:-

Charge No.1 reads as under:- 

"Whereas Mrs. L. R. Mithran, IRS, while functioning, as 
Commissioner, Central Excise, Shillong failed to maintain 
absolute integrity and acted in an unbecoming ianner in aiuck 
as she during the year 1996-97 obtained employmeni fOr heFsthi, 
Shri A.R. Mithran with M/s. Kitply Jndus fries Limited. kol/cath 
with whom she had official dealings; without, obtaining prior 
permission of the competent authority and thereby contravened 
Rule 4 of C. C. S. Conduct Rules, 1964.' 

To sustain this charge, the burden of proof lies on the 
department to establish that Mrs. L.R. Mithran had. asked Mis. 
I(i+riiu Indtifrins Limited. directly or indirectly, to employ her 

of the fact that her son was emplàyed with Mis. Kitply 
Industries Limited during the relevant time. 

In a nutshell, this charge cannot be sustainableunIess the 
evidence adduced by the department shows that she was aware 
that her son, who was about 25 years of age at the reievant.'time, 
had sought employment with M/s Kitply lndustnes Limited or that 
she had directly or indirectly asked M/s Kitply Industries Limited 
to euptuy sc., with the Cornpany or had .solicited, the 
employment for her son in any other manner whatsoever.. Just the 
facts that M/s. Kitply Industries Limited fell under' the 'territorial 
ju'risdktion of Mrs. L.R. Mithran,or that she had official dealings with 
the said Company, cannot establish that she had secured her son's 
employment with the said Company. 
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Charge No.2 and Burden of Proof:-

Charge No.2 reads as under:- 

"Whereas said Mrs. L.R. Mithran, IRS, while acting as 
Commissioner, Central Excise, Shillong during the year 1996-9 7 
failed to maintain absolute integrity and acted in an 
unbecoming manner in as much as she accepted donation/gfl 
by way of bank drqft, including Tata Mobile vehicle 
bearing RegistrationNo.ML-05-B-2648 given to Zami Memorial 
Charitable Trust created by her in the name of her late 
mother, which were paid by Warren Tea Limited, a sister concern 
of MIs. Kitply Industries Limited with whom she had official 
dealings and thereby contravened rule 3 (4) (1) and (iii) of C. C. S. 
Conduct Rules, 1964." 

To sustain this charge1 the burden of proof lies on the 
department to adduce evidence to show - 

(i) 	That any Bank Draft in the name of M/s. Zami Memorial 
Charitable Trust was given to Mrs. L.R. Mithran and she 

accepted the same; 

OR 

That Mrs. L.R. Mithran was aware of a donation by wy 
of Bank Draft beinQgiven to Zami Memorial Charitable 
Trust 

OR 

That Mrs. L.R. Mithran had asked either M/s. Warren Tea 
Limited or M/s. Kitply Industries Limited for giving 
donations by way of bank draft or in cash to Zami Memorial 
Charitable Trust. 

OR 

That Mrs. L.R. Mithran or any member of her family 
benefitted or could have benefitted in any manner 
whatsoever by the said donations.  

That Tata Mobile vehicle bearing Registration No. No.ML-
05-B-2648 was accepted by Mrs. L.R. Mithran as a 
donation or gift to Zami Memorial Charitable Trust, 
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urc 

That Mrs. L.K. Ivuhilidil 

y jc le having been given 
Memorial Charitable Trust, 

as gift or donation to Zami 

OR 

That Mrs. L.R. Mithran had aske4 either M/s.Warrefl Tea 

Limited 01 M/s. Kitply Industries Limited 01 anyone else for 

donatiflQ the said vehicle or any other vehicle to Zami 

Memorial Charitable Trust. 

OR 

That Mrs. L.R. Mithran or any member of her farnil 
benefitted or could have benefitto4 from the donation of 

the said vehicle. 

There is no doubt or dispute about the fact that Mrs. .L.R. Mithran 
paid Rs.250 as registration fee for the Trust or that she was a 
Trustee of the said Trust. What is crucial is whether she or any 
member of her family was a beneficiary of the Trust or could have 
used any movable or immovable property of the Trust. There is 
also no doubt or dispute about the said donations having been 
given to the Trust, and Presenting Officer's attempt to make an 
issue out of it and adduce all evidence relating thereto is without 
purpose. It is neither denied nor disputed that Mrs. L.R. Mithrafl 
was one of the persons who promoted this. Trust for the welfare of 
women and children. Her association with the Trust or the 
important position she held in the Trust is not an issue as wrongly 
believed by the presenting Officer in his Written Brief. The issuei 
whether she secured the said donations or was even aware9f 

these. Was she involved in the day-to-day affairs of the Trust? 

In a nutshell, if she had neither asked anyone for donatiflQ any 
- 	 • 	• P.Rrnnrial Charitable Trust n 

fail. 
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Charge No.3 and Burden of Proof:-

Charge No.3 reads as under:- 

"Whereas said Mrs. L.R. Mithran, IRS, while acting as 
Commissioner, Central Excise, Shillong failed to maintain 
absolute integrity by obtaining a sum of Rs. 1 lakh in the name of 
Zami Memorial Trust (ZMCT) from unknown and dubious source 
through bank draft without intimation/permission from the 
competent authority and thereby contravened rule 18 (3) and 3 (1) 
of C. C.S. Conduct Rules, 1964." 

To sustain this charge, the burden of proof lies on the 
department to establish: 

That Mrs. L.R. Mithran had received Bank Draft of Rs.1 
Lakh in the name of Zami Memorial Charitable Trust from an 
unknown and dubious source; and 

That Mrs. L.R. Mithran neither gave intimation regarding 
receipt of this money nor sought permission from the 
éompetent authority for the same. 

It will be discussed in the subsequent chapters as to how the 
Department has failed miserably in discharging the burden of proof 
in respect of all the allegations made in the Charge Sheet. 



CHAPTER - Ill 

Analysis of the testimony of the Prosecution Witnesses 

None of the prosecution witnesses who appeared for the 
Department have supported any of the allegations made in the 
Charge Sheet. In fact, taking into consideration what they stated 
during the examination and cross-examination before the Inquiry 
Officer, the whole Charge Sheet gets demolished piece by piece. It 
is for this very fact that the Presenting Officer has not even made a 
brief mention of what any of the prosecution witnesses said during 
his or her examination or cross-examination. The evidence 
tendered by the prosecution witnesses establishes beyond doubt 
that none of the charges against the Charged Officer are proved in 
any manner whatsoever. 

Testimony of Investigating Officer, Shri R.P. Bose, 
Deputy Superintendent of Police, Central Bureau of 
Investigation: FAnnexure : "A-l"l 

The biggest blow to the Department's case comes from the 
testimony of the Investigating Officer, Shri R.P. Bose, 
Deputy Superintendent of Police, Central Bureau of 
Investigation (CBI). The record of the examination and 
cross-examination of Shri R.P. Bose, Deputy Superintendent 
of Police, CBI is appended as Annexure A-i to this Defense 
Brief. In order to establish that there was no evidence at all 
to the effect that Mrs. L.R. Mithran, Charged Officer, was 
even aware of the fact that her son was temporarily 
employed with M/s. Kitply Industries Limited at the relevant 
time (which is the basis of Charge No.1), the questions put 
to the Investigating Officer and his replies as recorded at 
page 6 of Annexure A-i are reproduced below:- 

Q:- Did you come across any evidence that Mrs. L.R. 
Mithran was keeping a tab all the activities of her 
son, Shn A.R. Mithran and was aware of the fact 
that her son was in the employment of MIs. Kitply 
Industries Limited? 

:9: 
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A:- No evidence was available in this regard. 

Q:- Did you come across any evidence that Mr.A.R. 
Mithran informed his mother at any time about the 
pay or perks received by him from M/s.Kitply 
Industries Limited? 

A:- No documentary evidence was available." 

With reference to Charge No.2 and Charge No.3, the 
questions put to the Investigating Officer during his cross-
examination and his replies thereto as recorded at page 5 of 
Annexure A-I are as under:- 

"Q:- Did you come across -any evidence that -Mrs.L.R. 
Mithran have personally received any cheque or 
draft in the name of ZMCT? 

A:- The donation has come through post to ZMCT 
while the payment of the vehicle was paid directly 
to M/s. HAE (Dealer). 

Q:- Was their any other payment received personally 
by herself? 

A:- No 

Q:- Did you come across any evidence that Mrs. L.R. 
Mithran was aware of the fact that one vehicle has 
been given as donation by M/s. Warren Tea Ltd, to 
ZMCT? 

A:- Since she is a permanent trustee of ZMCT, she 
should have been aware that a donation of vehicle 
and cash has been given. Moreover, copies of 
registration certificate - of the vehicle was 
recovered and seized during the search at her 
residence. 

Q:- Does tha cojj .f ro3tr2tl3n certificate indicate 
anywhere trr tijo vüncle had been donated by 
M/s. Warren Tea Ltd. to ZMCT? 

A:- 	It is not indicated in the registration certificate." 
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It is amply clear from the above questions and answers that 
the charges framed in the Charge Sheet are devoid of merit 
and no evidence was found during investigation to sustain 
these charges. The Investigating Officer admits that there 
was no evidence that Mrs. L.R. Mithran was aware of the 
temporary employment of her son with M/s. Kitply Industries 
Limited. Just because Mr. A.R. Mithran happens to be her 
son, there is no ground for assuming that she must 
necessarily be aware of all the activities of her son who was 
around 25 years of age at the relevant time. Therefore, 
Charge No.1 gets demolished in totality. In respect of 
Charge No.2 and Charge no.3, the Investigating Officer 
admits that the donations were received by Zami 
Memorial Charitable Trust (ZMCT) by post and none of 
these payments were received personally by Mrs. L.R. 
Mithran. Regarding the donation of a vehicle by M/s. 
Warren Tea Limited to ZMCT, the Investigating Officer has 
found no evidence to support that she was aware of the said 
donation. However, he insists that since she was a 
permanent trustee of ZMCT, she should have been aware 
that "a donation of vehicle and cash has been given." 
What the Investigating Officer insists on is what Mrs. L.R. 
Mithran should have been aware and not on what she 
was actually aware of. Furthermore, merely because a 
photo copy of the registration certificate of the vehicle was in 
her possession does not in any manner establish that she 
was aware of the said vehicle having been donated by M/s. 
Warren Tea Limited to ZMCT. While it is true that Mrs. L.R. 
Mithran was a Trustee of ZMCT, she was not interfering in or 
participating in day-to-day affairs of ZMCT and it was rarely 
that she could participate in any of the activities of ZMCT 
because of being busy with her official schedules. 
Therefore, it will be unfair to attribute the knowledge of day-
to-day affairs of ZMCT to her. 

In totality, the testimony of the main prosecution witness i.e. 
the Investigating Officer itself fully demolishes the case 
against Mrs. L.R. Mithran. 

2. 	Testimony of Shri Manoj Banarlee, Sub-Inspector, 
Central Bureau of Investigation: rAnnexure : "A-21 

The record of examination and cross-examination of 
Shri Manoj Banarjee, Sub-Inspector, Central 	Bureau 
of Investigation, is annexed as Annexure "A-2" to this 
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Defence Brief. ShriManoj Banarjee has not supported any of 
the charges in the Charge Sheet. He has stated that he was 
not the Investigating Officer in the case but had only been 
asked to collect some documents by Shri R.P. Bose, 
Investigating Officer, and he collected the same and handed 
over these to the Investigating Officer. 

	

3. 	Testimony of Shri K.R. Kabui, Sub-Inspector, Central 
Bureau of Investigation: lAnnexure : "A-31 

The record of examination and cross-examination of Shri 
K.R. Kabui, Sub-Inspector, Central Bureau of Investigation, 
is annexed as Annexure "A-3" to this Defence Brief. Shri 
K.R. Kabui's role was restricted only to recovery of a 
demand draft from State Bank of India. He did not play any 
other role in the investigation. There is no dispute or doubt 
about this demand draft, and this demand draft does not in 
any way go on to establish any of the charges framed 
against Mrs. L.R. Mithran. 

	

4) 	Testimony of Shri O.K. Thakuria, Manager, MIs. Kitply 
Industries Limited: [Annexure : "A-41 

The testimony of this prosecution witness (Annexure "A-4") 
proves that all the charges against Mrs. L.R. Mithran are 
false. This is what he has stated in reply to the questions 
during his cross-examination:- 

"10. Did you or your company KITPLY or any sister 
concern like Warren Tea give Smt. Mithran any 
cash? 

Ans. No, Sir. 

Did you or your company or any associate 
company give Smt. Mithran any vehicle? 

Ans. No, Sir. 

Did Smt. Mithran ask KITPLY Ltd. or Warren Tea 
to give her any donation to Zami Memorial 
Charitable Trust? 
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Ans. No, Sir. 

13. Did Smt. Mithran ask MIs. KITPLY Ltd. or M/s. 
Warren Tea or any other associate company for 
any favour? 

T ~~~ 

Ans. No, Sir. 

Is it true that your company donated one vehicle 
to Zami Memorial Charitable Trust? 

Ans. Yes. 

Did you or your company or M/s. Warren Tea Ltd. 
at any time were asked by Smt. Mithran to donate 
any vehicle or money to Zami Memorial Charitable 
Trust? 

Ans. No, Sir. 

Did Smt. L.R. Mithran at any time give any 
direction to you or your company KITPLY or 
Warren Tea for donating any vehicle or any cash? 

Ans. No, Sir. 

Did any other person representing Smt. L.R. 
Mithran approach you or your company KITPLY or 
Warren Tea for donating any vehicle or cash to 
the Trust? 

Ans. No, Sir. 

Did Smt. L.R. Mithran ask you or your company 
M/s.KITPLY or Warren Tea for employment of her 
son? 

Ans. No, Sir. 

Did you at an" time inform Smt. L.R. Mithran that 
c. ...on was employed in rx, I r L 

Ans. No, Sir. 
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20. 	Do you categorically say that Smt. L.R. Mithran 
did not ask you or your company KITPLY or 
Warren Tea for donation of a vehicle or any 
money or for the employment of her son? 

T~ 
Q\X 

Ans. Yes, I categorically say so." 

5) 	Testimony of Shri Shambhunath Jajodia, Director of M/s. 
Kitply Industries Limited: lAnnexure : "A-51 

The testimony of this prosecution witness (Annexure "A-5 1 ') 
also establishes beyond doubt that all the charges against 
Mrs. L.R. Mithran are false. This is what he has stated in 
reply to the questions put by the Defendant Assistant during 
cross-examination:- 

"Q:- Do you know Mrs. L.R. Mithran, Commissioner of 
Central Excise (Appeals)? 

A:- 	I know Mrs. L.R. Mithran 

Q:- Did she ask you or your company for any favour, 
donation or money for her or for any members of 
her family? 

A:- 	No Sir. 

Q:- Did she ask for the employment of her son in your 
company? 

A:- 	No Sir. 

Q:- Did your Company ever inform Mrs. L.R. Mithran, 
Commissioner that her son was employed or 
associated with M/s. Kitply Industries Limited? 

A:- 	No, we did not inform her. 

Q:- Whenever you employ a person in your Company, 
do you inform the persons' parents that he is 
employed with you? 

A:- 	No, Sir." 
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Testimony of Shri P. Haridasan Nair, Executive (Legal), 
MIs. Kitply Industries Limited [Annexure: "A-61 

Testimony of this prosecution witness (Annexure "A-6") 
has also not supported any of the charges mentioned in the 
Charge Sheet. This is what he has stated in reply to the 
questions put by the Defence Assistant during the cross-
examination: 

"Q:- Did Mrs. L.R. Mithran ask you to donate any 
vehicle or any cash to M/s. Zami Memorial 
Charitable Trust? Did Mrs. L.R. Mithran at any 
time gave any direction to you or your Company 
for donating any vehicle or cash to Zami Memorial 
Charitable Trust? 

A:- No, I am not aware of any such requisition. 

Q:- Did any other person representing Mrs. L.R. 
Mithran approach you or your Company for 
donating any vehicle or cash to the Zami 
Memorial Charitable Trust? 

A:- No Sir, nobody approached me. 

Q:- Did Mrs. L.R. Mithran ask your Company for 
employing her son in your Company? 

A:- 	No, Sir. 

Q:- Did you or your Company at any time inform Mrs. 
L.R. Mithran that her son was employed by you or 
was conducting any export business on your 
behalf? 

A:- I am not aware of any such thing." 

Testimony of Shri Anil Kumar Banka, Director, M/s. 
Kitply Industries Limited [Annexure : "A-71 

Testimony of this prosecution witness (Annexure "Al") 
demolishes all the three charges levelled aainst Mrs. L.R. 
Mithran. In reply to the questions put by the Defence 
Assistant, Shri Anil Kumar Banka, replied as under:- 
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"Q:- Did Mrs. L.R. Mithran ask you, to donate any 
vehicle or any cash to M/s. Zami Memorial 
Charitable Trust? Did Mrs. L.R. Mithran at any 
time gave any direction to you or your Company 
for donating any vehicle or cash to Zami Memorial 
Charitable Trust? 

A:- No, never Sir. I personally do not know the name 
of the Zami Memorial Charitable Trust which you 
are referring you. 

Q:- Did any other person representing Mrs. L.R. 
Mithran approach you or your Company for 
donating any vehicle or cash to the Zami 
Memorial Charitable Trust? 

A:- No Sir, nobody approached us. 

Q:- Did Mrs. L.R. Mithran ask you for employing her 
son in your Company? 

A:- 	No Sir. 

Q•:- Did you or your Company at any time inform Mrs. 
L.R. Mithran that her son was employed by you or 
was conducting any export business on your 
beha If? 

A:- 	No Sir. I am not aware of it. 

Q:- Do you categorically say that Mrs. L.R. Mithran 
did not ask you or your Company for any favour, 
donation or employment of any member of her 
family? 

A:- No Sir, she never asked for any such favour." 
8) 

	

	Testimony of Shri Bidhu Bhusan Khatua, employee of 
M/s. Kitply Industries Limited FAnnexure: 

This prosecution witness (Annexure "A-8") stated that he 
was merely a typist in the Company and had no association 
with the case except that he typed document numbered as 
D-12 in the Relied-upon documents. He stated that he knew 
nnfhinri krII+ finp. rpenThc tccfimrn, nf thic witnc can LI IJ'.J Lit LI It 	 t#CA •J'•_#. 	 I U I '._. ti... S.) LI UUIL)UI 	 S..# I LI 	 I LI 

by no stretch of imagination support any of the charges in 
the Charge Sheet. 

4. 
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Testimony of Shri Om Prakash Prajapati, Accountant, 
MIs. Kitply Industries Limited lAnnexure : "A-91 

Testimony of this prosecution witness (Annexure "A-9 11 ) 

has also not supported any of the charges mentioned in the 
Charge Sheet. This is what he has stated in reply to the 
questions put by the Defence Assistant during the cross-
examination: 

"Q. Do you work in Kitply Industries Ltd.? 

Ans. Yes Sir, I work. 

Q. 	Have you heard that your Company M/s. Kitply 
have given a bribe or any vehicle to Mrs. L.R. 
Mithran? 

Ans. No, Sir I have not heard. 

Q. 	Have you heard the name of Mrs. L.R. Mithran? 

Ans. Yes Sir. 	I have heard that she is the 
Commissioner of Central Excise. 

Q. 	Have you heard that Mrs. Mithr' hs shown any 
favour to your Compny MIs. Kitply Industries 
Limited? 

Ans. No, Sir I have not heard." 

Testimony of Shri Prabhat Kumar Bose, Managing 
Director, M/s. Warren Tea Limited FAnnexure : "A-10"l 

Testimony of this prosecution witness (Annexure "A-b") 
has also confirmed that they paid an amount of Rs.3,01,955 
to Himmatsingka Auto Enterprises, Kolkata for purchase of a 
Tata diesel vehicle. He stated that he did not know Mrs. L.R. 
Mithran. The testimony of this witness does not support 
any of the allegations, directly or indirectly, as he did not 
even know Mrs. L.R. Mithran. 
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TestimonY of Shri Subhoiit Kr. Ghosh, General Manager 
jjiiance) 1  Warren Tea Limited '[Annexure "A-I 1 "1 

In his testimony, this prosecution witness (Annexure "A-
ii admitted only to having supplied copies of documents 
numbered as D27, D-28, D-33, D-34 and D-55 to the CBI. 
These documents have been analyzed in the next Chapter. 
Shri Ghosh also stated that they claimed benefit under 
Section 80G of the Income Tax Act in respect of the 
donations made to Zami Memorial Charitable Trust. The 
testimony of this witness does not in any manner whatsoever 
support the allegations levelled against Mrs. L.R. Mithran. 

TestimOny of Shri Sanjay Sen, Manager Accounts, 
Warren Tea Limited lAnnexure : "A-12"1 

In his testimony, this prosecution witness (Annexure "A-

In) only stated that they supplied copies of the documents 
numbered as D-24, D-25, D-26 and D-61 to the CBI. These 
documents have been analyzed in the next Chapter. He 
stated nothing except saying that they had daimed benefit Ct 
Section 80G of the Income Tax Act in respect of the 
donations to Zami Memorial Charitable Trust but the same 
had been disallowed to them 'by the Income Tax authorities 
at the time of assessment. 

Testimony of Shri Arun Raha of M/s. Warren Industries 
Limited FAnnexure : "A-13"] 

Testimony of this prosecution witness (Annexure "A-13") 
does not support any of the charges levelled against Mrs. 
L.R. Mithran. In reply to the questions put by the Defence 
Assistant, Shri Arun Raha, replied as under:- 

"Q.I1 Did you know anything about this case? 

Ans. No. 

Q.12 Did your Company Warren Industries or any 
associate company tender any money, vehicle or 
bribe to Smt. L.R. Mithran? 

Ans. I do not know." 

\ 
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14) Testimony ,  of 	Smt.Latchanglian Sailow. Inspector 
Central Excise [Annexure: "A-14 11

) 

According to the testimony of this prosecution witness 
(Annexure "A-14"), she has herself been the Financial 
Secretary of the Zami Memorial Charitable Trust since 1998. 
She did not support any of the charges levelled against Mrs. 
L.R. Mithran in the Charge Sheet. During cross-examination, 
her replies to the questions put by Defence Assistant were 
as under:- 

"Q by DA Were any funds of the trust used for the 
benefit of Mrs. L.R. Mithran or any member 
of her family? 

Ans. 	No. Funds were not used for benefit of Mrs. 
L.R. Mithran or any member of her family. 

Q by DA 	Did Mrs. L.R. Mithran or any trustee of the 
trust withdraw any money from the Bank 
account of the Z.M.C.T. at any time? 

Ans. 	No. 

Q by DA 	Is Mrs. L.R. Mithran or any member of her 
family authorized to withdraw any money 
from the account of ZMCT? 

Ans. 	No. 

Q by DA 	Who is authorised to withdraw amounts 
from the account of ZMCT? 

Ans. 	Any two of the following - 

General Secretary of the Trust 
Treasurer of the Trust 
Financial Secretary 

can withdraw the amount. 

Q by DA 	Did Mrs. L.R. Mjthran hold any of these 
posts in the Trust? 

Ans. 	No. 

-...... 	 .-. 	 .... 	.... . 
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Q by DA 	Did Mrs. L.R. Mithran has a right to appoint 
these office bearers mentioned in previous 
question? 

Ans. 	No, Mrs. Mithran is not authorized to 
appoint. Only the senior advisors are 
authorized to appoint the office bearers of 
the trust. 

Q by DA 	Did the ZMCT procure any funds or 
donation through Mrs. L.R. Mithran? 

Ans. 	No. 

Q by DA 	Were any funds of the trust ever used 
directly or indirectly for the benefit of Mrs. 
L.R. Mithrari or the members of her family? 

Ans. 	No. 

Q by DA 	Were any funds of ZMCT used under 
directions of Mrs. L.R. Mithran for any 
member of her family? 

Ans. 	No. 

Q by DA 	Did Mrs. L.R. Mithran or any member of her 
family used the vehicle or any property of 
ZMCT? 

Ans. 	No. They did not use." 

15) Testimony of Shri Sukanta Das, Superintendent, Central 
Excise, Shillong FAnnexure: "A-15"] 

This prosecution witness (Annexure "A-15") had been 
called by the prosecution only to verify the signatures of Mrs. 
L.R. Mithran on documents numbered as D-5, D-6, and D-7. 
As the Charged Officer has not denied at any time that these 
dart iments were signed by her, the testimony of Shri Das is 
of no importance. There is nothing in his testimony which 
can directly or indirectly support any of the charges levelled 
against Mrs. L.R. Mithran in the Charge Sheet. 

I 
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I!stimOnV of Shri PflPfl Ch. Bordoloi, Assistant 
ManaQer, State Bank of India, Guwahati [Annexure : "A- 

This prosecution witness (Annexure "A-16") was the 
Assistant Manager of SBI who had prepared the draft which 
is given as donation to Zami Memorial Charitable Trust. 
There is no dispute or doubt about the draft having been 
made by the State Bank of India in favour of MIs. 
Himmatsingka Auto Enterprises. Therefore, this testimony is 
of no relevance to the charges levelled against Mrs. L.R. 
Mithran in the Charge Sheet. 

Testimony of Shri Paresh Chandra Sharmah, Deputy 
Manager, United Bank of India, Guwahati [Annexure 
"A-I 7"] 

This prosecution witness (Annexure "A-17") is Deputy 
Manager of United Bank of India from whose branch a bank 
draft for Rs.1 lakh was prepared which was ultimately given 
as donation to Zami Memorial Charitable Trust. There is no 
dispute about the donation having been given to Zami 
Memorial Charitable Trust by this draft. However, testimony 
of this witness is of no relevance to the charges levelled 
against Mrs. L.R. Mithran. 

Testimony of Shri Ricky C. Momin, S/o Mr. Rocky Feller 
of Tura [Annexure : "A-18"l 

Testimony of this prosecution witness (Annexure "A-18") 
has only confirmed about the electricity bills, etc. which were 
recovered from his possession and which relate to the 
accommodation occupied by Shri A.R. Mithran at Tura. This 
witness has specifically stated that there is no connection 
between his statement or documents recovered from him 
and Mrs. L.R. Mithran. Since no connection between these 
documents or statement with Mrs. L.R. Mithran has been 
claimed by this witness, his testimony does not in any way 
support the charges levelled against Mrs. L.R. Mithran. 

Testimony of Shri S.K. Roy, Manager, Himmatsingka 
Auto Enterprise [Annexure: "A-19"] 

This prosecution witness (Annexure "A-19") is a Manager 
of Himmatsingka Auto Enterprises who supplied a Tata 
diesel vehicle to Zami Memorial Charital Trust. He denied 
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having ever met Mrs. L.R. Mithran or having taken any 
instructions from Mrs. L.R. Mithran in connection with the 
vehicle. The questions put to him by the Defence Assistant 
and his replies thereto are reproduced below:- 

"Question Do you know Mrs. L.R. Mithran? 

Answer 	I do not know 

Question Have you ever talked to Mrs. L.R. Mithran 
over phone or otherwise? 

Answer 	No Sir. 

Question 	Did Mrs. L.R. Mithran issued any instruction 
to you orally or in writing to deliver this 
vehicle? 

Answer 	No Sir. 

Question According to you is there any connection 
between the vehicle sold by you and Mrs. 
L.R. Mithran? 

Answer 	No Sir, as far as my knowledge." 

Testimony of 	Shri 	Nirupam 	Kar, 	Assistant 
Commissioner (Vigilance) [Annexure : "A-20"l 

This prosecution witness (Annexure "A-20 	is Assistant 
Commissioner (Vigilance) who has stated that he made 
discreet inquiry in the case. During his cross-examination, 
he could not mention any person whom he contacted or any 
document he referred to for arriving at any conclusion. The 
sources of his information or the basis of this inquiry having 
not been recorded or disclosed by him, his testimony is of no 
relevance in so far as the charges in the Charge Sheet are 
concerned. His report is based on hearsay and imagination 
rather than on any reliable investigation or evidence. 

Thstimony of Shri A.K. Das, the then Deputy Director 
(Anti Evasion), Kolkata rAnnexure: "A-21"] 

This prosecution witness (Annexure "A-21") was the 
Deputy Director of Anti Evasion, Kolkata at the relevant time 
when the case against M/s. Kitply Industries Limited was 
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investigated. He stated that it was not obligatory for the 
adjudicating authority to confirm the same amount of duty 
which had been demanded in the show cause notice. The 
questionS put to him and his replies thereto during his cross-
examination are reproduced below:- 

"Q:- Is itobligatory on the adjudicating authority to confirm 
the same amount of duty which has been proposed to 
recover under the show cause notice proposed by the 
Anti-evasion Directorate? 

A:- Not at all. The show cause notice only proposes what 
appears to have been evaded. It is for the adjudicating 
authority to take an impartial view and to decide it on 
merits. 

Q:- Is it true that it often happens that the amount of duty 
confirmed by the adjudicating authority is often much 
less than the amount of duty proposed in the show 
cause notice? 

A:- 	It can happen and will depend on the facts of the 
individual case. 	However, I have no statistical 
information at hand right now. 

Q:- Where the amount of duty confirmed by the adjudicating 
authority is much less than the demand proposed in the 
show cause notice, will it show that the adjudicating 
authority has shown undue favours to the party? 

A:- I do not think so. Whenever the amount in the show 
cause notice is reduced or even dropped by the 
adjudicating authority, it is in the form of his speaking 
order where he gives the reason for reducing or 
dropping the demand and such order is subject to 
appeal by the department or by the party. So, the 
system exists to take care of the mistake, if any, 
committed by the adjudicating authority." 

The testimony of this witness goes on to prove that just because 
the amount demanded in the show cause notice is reduced by the 
adjudicating authority, no inference about undue favour shown to 
anyone can be drawn. 

I 
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Conclusions: 

In a nut-shell, the charges against Mrs. L.R. Mithran find no support 
from the testimony of any one of the 21 prosecution witnesses 
whose individual testimony has been elaborately discussed above. 
We should not lose sight of the fact that mere suspicion, however 
grave, cannot take the place of proof, as has been held by the 
Hon'ble Supreme Court on numerous occasions. It would be more 
appropriate to call all the prosecution witnesses in this case to be 
"defence witnesses" as their evidence alone establishes beyond 
doubt that the charges against Mrs. L.R. Mithran are false and 
unsubstantiated. 



I 	 CHAPTER IV 

Analysis of the documents relied upon in the Charge Sheet 

The charges mentioned in the Charge Sheet are sought to be 
established by the Department through 68 documents (D-1 to D-68) 
listed in Annexure 'Ill' of the said Charge Sheet. An analysis of 
these documents will show that none of these documents either 
individually or collectively, goes on to prove any of the charges. 
Detailed analysis of each of the relied upon documents, is as 
under:- 

 

This is a Preliminary Inquiry Registration Report by the 
Superintendent of Police, Central Bureau of Investigation, 
Guwahati. This is a mere reproduction of the allegations made in 
the Charge Sheet, and is not by itself an evidence of any sort. 
Thus, this document is of no evidentiary value to establish any of 
the charges levelled against Mrs. L.R. Mithran. 

 

This document is a copy of the First Information Report lodged by 
the Supenntendent of Police, Central Bureau of Investigation, 
Guwahati. This document too contains only the allegations and not 
the evidence to support the allegations. Therefore, this document 
is also of no evidentiary value for establishing any of the charges 
levelled against Mrs. L.R. Mithran. 

p 	 D-3: 

This is a copy of the Show Cause Notice issued to M/s. Kitply 
Industries Limited and others. This document contains allegation of 
evasion of Central Excise duty by M/s. Kitply Industries Limited and 
others. 

D-4: 

This is only a record of hearing of the case against M/s. Kitply 
Industries Limited and others which was held on 17.09.1996. There 
is no doubt or dispute about the existence of this document. 
However, this document does not by itself or in conjunction with 
any other document or documents relied upon in the Charge Sheet, 
Support any of the three charges, either directly or indirectly against 
Mrs L.R. Mithran. 

A1 

25: 
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D-5 

This is a copy of the adjudication order passed by Mrs. L.R. Mithran 
in the matter of Show Cause Notice issued to M/s. Kitply Industries 
Limited. There is no doubt or dispute about the existence of this 
document. It is of no evidentiari value so far as the specific 
charges levelled against Mrs. L.R. Mithran are concerned. 

 

This is a copy of the application for registration of Zami Memorial 
Charitable Trust. There is no doubt or dispute about the existence 
of this document or about its contents. However, this document 
does not establish anything except that the Trust was for charitable 
purposes and that Mrs. L.R. Mithran was a member of the 
Governing Body of the Trust as a Trustee. By no stretch of 
imagination, does this document support of any of the three 
charges levelled against Mrs. L.R. Mithran. 

 

This is a Treasury chaHan dated 26.11.1996. It is not at all disputed 
that Mrs. L.R. Mithran deposited Rs.250 for registration of the Zami 
Memorial Charitable Trust. In fact, she is one of the promoters of 
the Charitable Trust for the welfare of women and children. 
However, this treasury challan does not prove in any manner 
whatsoever the charges levelled against Mrs. L.R. Mithran either by 
itself or in conjunction with any other document or documents 
relied upon in the Charge Sheet. 

 

This is a copy of the Memorandum of Association of Zami Memorial 
Charitable Trust. There is no doubt or dispute about the existence 
of this document. However, it is of no evidentiary value so far as 
the specific charges levelled against Mrs. L.R. Mithran are 
Concerned 

 

This is a copy of the Rules and Regulations of Zami Memorial 
Charitable Trust, 1996. There is no doubt or dispute about the 
existence of this document. It is of no evidentiary value so far as 
the specific charges levelled against Mrs. L.R. Mithran are 
Concerned 



M,  
27: 

DO: 

This document is the Certificate of Registration No.SR/ZMCT-
730/96 of 1996 dated 27.11.1996 issued by the Registrar of 
Societies, Government of Meghalaya, Shillong to the Zami 
Memorial Charitable Trust. There is no doubt or dispute about the 
existence of this document. However, this document does not by 
itself or in conjunction with any other document or documents relied 
upon in the Charge Sheet, support any of the three charges, either 
directly or indirectly. 

 

This is a copy of letter of M/s. Kitply Industries Limited addressed to 
Zami Memorial Charitable Trust asking them for a copy of Income 
Tax exemption certificate issued to the said Trust. There is no 
doubt or dispute about the existence of this document. However, 
this document does not by itself or in conjunction with any other 
document or documents relied upon in the Charge Sheet, support 
any of the three charges, either directly or indirectly. 

 

This is a copy of letter of M/s. Kitply Industries Limited to M/s. 
Himmat Singhka Auto Enterprises, Kolkata under which a cheque 
for Rs.3,01,955 was sent to M/s.Himmat Singhka Auto Enterprises, 
Kolkata. There is no doubt or dispute about it. This document does 
not by itself or in conjunction with any other document or 
documents relied upon in the Charge Sheet, support any of the 
three charges, either directly or indirectly. It is • thus of no 
evidentiary value so far as the specific charges levelled against 
Mrs. L.R. Mithran are concerned. 

 

This document is Inter Office Memo dated 07.11.1996 of Himmat 
Singhka Auto Enterprises, Kolkata to Guwahati about their internal 
transactions. There is no dispute about this document. But, this 
document does not by itself or in conjunction with any other 
document or documents relied upon in the Charge Sheet, support 
any of the three charges, either directly or indirectly. ) 

1. 
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D-14: 

This doCUment is a cori of the draft for Rs.3,01,955 in favour of 
Himmat Singhka Auto Enterprises, Kolkata. There is no dispute or 
doubt about this document. However, this document does not by 
itself or in conjunction with any other document or documents relied 
upon in the Charge Sheet, support any of the three charges, either 
directly or indirectly. It is thus of no evidentiary value so far as the 
specific charges levelled against Mrs. L.R. Mithran are concerned. 

045: 

This is a copy of the Bill no.TEZ1249/96-97 dated 08.11.1996 of 
Himmat Singhka Auto Enterprises, Kolkata for sale of Tata diesel 
vehicle to M/s. Zami Memorial Charitable Trust, Shillong. There is 
no dispute or doubt about this document. However, this document 
does not by itself or in conjunction with any other document or 
documents relied upon in the Charge Sheet, support any of the 
three charges, either directly or indirectly. It is thus of no 
evidentiary value so far as the specific charges levelled against 
Mrs. L.R. Mithran are concerned. 

 

This is a receipt issued by Himmat Singhka Auto Enterprises, 
Kolkata in favour of Zami Memorial Charitable Trust. There is no 
dispute or doubt about this document. It is of no evidentiary value 
so far as the specific charges levelled against Mrs. L.R. Mithran are 
concerned. 

 

This is a copy of Cheque No.77-116 dated 01.11.1996 for 
Rs.3,01 ,955 drawn by M/s.Warren Tea Limited in favour of Himmat 
Singhka Auto Enterprises, Kolkata. There is no dispute or doubt 
about this document. However, it is of no evidentiary value so far as 
the specific charges levelled against Mrs. L.R. Mithran are 
concerned. 

 

This is a copy of letter No.WTLJACCT/S-13 dated 21.12.1996 
Issued by M/s. Warren Tea Limited to SBI, Commercial 
Branch Kolkata. There is no dispute or doubt about this document. 



However, this documefltdOeS not by itself or in conjunction with 
any other document or documents relied upon in the Charge Sheet, 
support any of the three charges, either directly or indirectly. 

 

This is a certified copy of ledger sheet of Account No.215025 of 
M/s. Warren Tea Limited, Kolkata. There is no dispute or doubt 
about this document. It is thus of no evidentiary value so far as the 
specific charges levelled against Mrs. L.R. Mithran are concerned. 

 

This is a photostat copy of Demand Draft No.483425 dated 
23.12.1996 for Rs.5,00,000 issued by State Bank of India, 
Commercial Branch, Kolkata. There is no dispute or doubt about 
this document. It is of no evidentiary value so far as the specific 
charges levelled against Mrs. L.R. Mithran are concerned. 
Furthermore, there is no evidence whatsoever that Mrs. L.R. 
Mithran was even aware of the existence of this document or this 
donation at the relevant time. 

 

This is a copy of letter dated 08.04.21000 of Shri R.A. Shah, the 
then Manager of Mahadevlal Nathmal, Kolkata to the Investigation 
Officer, CBI, Guwahati confirming about receipt of a letter from M/s. 
Kitply and its forwarding to HAE, Guwahati. There is no dispute or 
doubt about this document. However, this document does not by 
itself or in conjunction with any other document or documents relied 
upon in the Charge Sheet, support any of the three charges, either 
directly or indirectly. 

0-22: 

This document is a payment voucher No.S/1912 dated 01.11.1996 
of M/s. Warren Tea Limited, Kolkata on account of a donation of 
Rs.3,01,955. There is no dispute or doubt about this document. It is 
thus of no evidentiary value so far as the specific charges levelled 
against Mrs. L.R. Mithran are concerned. Furthermore, there is no 
evidence whatsoever that Mrs. L.R. Mithran was even aware of this 
donation or of the existence of this document at the relevant time. 
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This is a copy of Inter Office Memo dated 20.12.1996 of MIs. Kitply 
InduStlies Limited issued under the signature of Shri S.P. Goenka 
in respect of donation of Rs.5 Iakhs to Zami Memorial Charitable 
Trust. There is no dispute or doubt about this document. It is thus of 
no evidefltiarY value so far as the specific charges levelled against 
Mrs. L.R. Mithran are concerned. Furthermore, there is no 
evidence whatsoever that Mrs. L.R. Mithran was even aware of this 
donation at the relevant time. 

 

This document IS a copy of letter No.WTLIACCT/D-3 dated 
20.12.1996 forwarding a demand draft of Rs.5 lakhs as donation to 
to Zami Memorial Charitable Trust addressed by M/s. Warren Tea 
Limited. There is no dispute or doubt about this donation having 
been given to the Zami memorial Charitable Trust. However, this 
document does not by itself or in conjunction with any other 
document or documents relied upon in the Charge Sheet, support 
any of the three charges, either directly or indirectly. Furthermore, 
there is no evidence whatsoever that Mrs. L.R. Mithran was even 
aware of the existence of this document or the said donation at the 
relevant time. 

 

This is a payment voucher No.S/2337 dated 23.12.1996 issued by 
M/s. Warren Tea Limited, Kolkata in respect of the donation 
referred to in D-24 above. This document does not by itself or in 
conjunction with any other document or documents relied upon in 
the Charge Sheet, support any of the three charges, either directly 
or indirectly. 

 

This is a copy of voucher dated 23.12.1996 of State Bank of India, 
Commercial Branch, Kolkata issued to M/s. Warren Tea Limited in 
respect of a draft of Rs.5 lakhs given as donation to Zami Memorial 
Charitable Trust. This document is of no evidentiary value so far as 
the specific charges levelled against Mrs. L.R. Mithran are 

F 	Concerned 
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D-27: 

This is a cOPY of letter No.WTL/ACCT/D-3 dated 14.08.1997 
addressed to Zami Memorial Charitable Trust by MIs. Warren Tea 
Limited in respect of donations made to them. It is of no evidentiary 

value SO far as the specific charges levelled against Mrs. L.R. 
Mithrafl are concerned. Furthermore, there is no evidence 
whatsoever that Mrs. L.R. Mithran was even aware of the said 
donations at the relevant time. 

0-28: 

This document is a copy of letter No.WTL/ACCT/D-3 dated 
28.12.1998 addressed by M/s. Warren Tea Limited to Zami 
Memorial Charitable Trust asking for official receipt for the 
donation. It is of no evidentiary value so far as the specific charges 
levelled against Mrs. L.R. Mithran are concerned. 

0-29: 

This is a copy of account opening form of Nc. no.10308 of Zami 
Memorial Charitable Trust. There is no dispute or doubt about this 
document. But, this document does not by itself or in conjunction 
with any other document or documents relied upon in the Charge 
Sheet, support any of the three charges, either directly or indirectly. 
It is thus of no evidentiary value so far as the specific charges 
levelled against Mrs. L.R. Mithran are concerned. 

D-30: 

This is a copy of statement of AJc. of Zami Memorial Charitable 
Trust maintained with Vijaya Bank, Laitumukhrah Branch, Shillong. 
There is no dispute or doubt about this document. It is of no 
evidentiary value so far as the specific charges levelled against 
Mrs. L.R. Mithran are concerned. 

0-31: 

This is a copy of Pay-in-slip dated 03:01.1997 related to a/c. 
No.10308 of Zami Memorial Charitable Trust. There is no dispute or 
doubt about this document. There is no connection between this 
document and Mrs. L.R. Mithian. This document does not by itself 
01 in Conjunction with any other document or documents relied. 
UpOn in the Charge Sheet, support any of the three charges, either 
directly or indirectly. 



D-32 

This is a copy of letter No.V.563/6/67 dated 12.05.1998 of Shri B. 

Basu, Additional Commissioner (Vig.), 0/0 the DG (Vig.), Customs 
and Central Excise New Delhi addressed to the Superintendent of 
police, CBI, Guwahati under which certain official documents and 
files were forwarded to CB.l. It is of no evidentiary value so far as 
the specific charges levelled against Mrs. L.R. Mithran are 
concerned. 

D-33: 

This is a COPY of letter No.Nil dated 27.04.2000 of Shri S.K. Ghosh, 
General Manager (Finance) of M/s. Warren Tea Limited, Kolkata 
addressed to the Investigating Officer, CBI, Anti Corruption Branch, 
Guwahati during investigation of the case. This document does not 
by itself or in conjunction with any other document or documents 
relied upon in the Charge Sheet, support any of the three charges, 
either directly or indirectly. It is thus of no evidentiary value so far 
as the specific charges levelled against Mrs. L.R. Mithran are 
concerned. Furthermore, there is no evidence whatsoever that 
Mrs. L.R. Mithran was even aware of the existence of this 
document before the Charge Sheet was served on her and no 
connection between this document and Mrs. L.R. Mithran has been 
established. 

0-34: 

Copy of extracts of printed accounts books of M/s. Warren Tea 
Limited for the years 1996-97, 1997-98 and 1998-99. It is of no 
evidentiary value so far as the specific charges levelled against 
Mrs. L.R. Mithran are concerned. 

0-35: 

This is a copy of the Search List dated 09.094.1999. There is no 
dispute or doubt 	: document. It is of no evidentiary value 
so far as the specific charges levelled against Mrs. L.R. Mithran are 
concerned. 

This document is a copy of Memo dated. 15.06.1999 drawn by 
Inspector of CBI, Guwahati in respect of Bank Account of Zami 
Memorial Charitable Trust. There is no dispute or doubt about. this 
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document. However, it is of no evidentiary value so far as the 
specific charges levelled against Mrs. L.R. Mithran are concerned. 

37: 

This document is a copy of letter No.SR-1/97/1106 dated 
09.06.1999 addressed by the Registrar of Societies, Meghalaya, 
Shillong to the Superintendent of Police, CBI, Guwahati forwarding 
the file relating to the registration of Zami Memorial Charitable 
Trust. There is no dispute or doubt about the registration of the 
said Trust. Hence, this document is of no evidentiary value so far 
as the specific charges levelled against Mrs. L.R. Mithran are 
concerned. 

 

This is a copy of the Memo dated 05.08.1999 drawn by Inspector of 
CBI, Guwahati regarding demand draft issued by S.B.l., Kolkata. 
There is no dispute or doubt about the document in question. 
However, it is of no evidentiary value so far as the specific charges 
levelled against Mrs. L.R. Mithran are concerned. 

 

This document is a copy of Memo dated 05.08.1999 drawn by 
Inspector, CBI, Guwahati in respect of sales of M/s.Himatsinghka 
Auto Enterprises Guwahati. This document has no connection with 
Mrs. L.R. Mithran, and is thus of no evidentiary value so far as the 
specific charges levelled against her are concerned. 

 

This document is a copy of Memo dated 28.04.2000 under which 
various documents relating to donations to Zami Memorial 
Charitable Trust by Warren Tea Limited were produced by Shri A.K. 
Raha. It is of no evidentiary value so far as the specific charges 
levelled against Mrs. L.R. Mithran are concerned. 

This document is a copy of Memo dated 08.04.2000 relating to 
recovery of some inter-office communications of M/s.Himatsinghka 
Auto Enterprises. Mrs. L.R. Mithran has no connection with these 
Communications and these are thus of no evidentiary value so far 

r 	as the Specific charges levelled against her are concerned. 
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D-42.. 

This is a copy of Production Memo dated 08.04.2000 in respect of 
documents relating to donations made by M/s.Warren Tea Limited 
to Zami Memorial Charitable Trust. There is no connection 
between these documents and Mrs. L.R. Mithran and hence these 
are of no evidentiarY value so far as the specific charges levelled 
against Mrs. L.R. Mithran are concerned. Furthermore, there is no 
evidence whatsoever that Mrs. L.R. Mithran was even aware of the 
donations in question at the relevant time. 

0-43: 

This is a COPY of Memo dated 07.04.2000 under which M/s. Kitply 
Industries Limited tendered copies of some documents to C.B.I. 
There is absolutely no connection between Mrs. L.R. Mithran and 
these documents. This document is of no evidentiary value so far 
as the specific charges levelled against Mrs. L.R. Mithran are 
concerned. 

 

This is a copy of the letter No.KIT/CAL/ dated 07.04.2000 issued by 
MIs. Kitply Industries Limited to C.B.I. expressing their inability to 
produce copies of documents demanded by C.B.I. as they did not 
preserve their records beyond one year. This letter is of no 
evidentiary value so far as the specific charges levelled against 
Mrs. L.R. Mithran are concerned. 

 

This is the certified copy of the Annual Return of M/s. Kitply 
Industries Limited for the year 1996-97. It has no direct or indirect 
connection with Mrs. L.R. Mithran. It is thus of no evidentiary value 
so far as the specific charges levelled against Mrs. L.R. Mithran are 
Concerned 

0-46: 

This document is a copy of the letter No.GSR/CBI/1/2000 dated 
16.5.2000 of United Bank of India addressed to the Inspector, CBI, 
Guwahati handing over the application for making the draft of Rs.1 
lakh in favour of Zami Memorial Charitable Trust. It is thus of no 
evidentiary value so far as the specific charges levelled against 
Mrs. L.R Mithran are concerned. Furthermore there is no 
evidence whatsoever that Mrs. L.R. Mithran had any connection or 
knowledge of this draft at the relevant time. 
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The document is a copy of DD application dated Nil for draft of Rs.1 
Iakh on United Bank of India, GS Road Branch, Guwahati. This 
document does not by itself or in conjunction with any other 
document or documents relied upon in the Charge Sheet, support 
any of the three charges, either directly or indirectly. Mrs. L.R. 
Mithran has no connection with this application or the draft. It is 
thus of no evidentiary value so far as the specific charges levelled 
against Mrs. L.R Mithran are concerned. 

 

This document is a copy of production memo dated 25.04.2000 in 
respect of draft of Rs.1 Iakh in favour of Zami Memorial Charitable 
Trust. AS already mentioned above, there is no dispute or doubt 
about this donation having been given to the said Trust but it is of 
no evidentiary value so far as the specific charges levelled against 
Mrs. L.R. Mithran are concerned. 

 

This is a copy of Memo dated 25.05.2000 drawn by Inspector, 
CBI/ACB, Guwahati regarding recovery of certified copy of letter 
No.KIT/CA196 dated 01.11.1996 from M/s.Kitply Industries Limited. 
This document does not by itself or in conjunction with any other 
document or documents relied upon in the Charge Sheet, support 
any of the three charges, either directly or indirectly. It is thus of no 
evidentiary value so far as the specific charges levelled against 
Mrs. L.R. Mithran are concerned. 

 

This is a copy of letter No.SHI/Misc/CBI/DD/1/2000 dated 
15.5.2000 addressed by United Bank of India to the Inspector of 
CBI/ACB Guwahatj regarding the demand draft for Rs.1 Iakh in 
favour of Zami Memorial Charitable Trust. There is no dispute or 
doubt about the said draft having been received by the said Trust 
as donation. It is thus of no evidentiary value so far as the specific 
charges levelled against Mrs. L.R. Mithran are concerned. 
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5i: 

This is a COPY of Sale Certificate dated 11.11.1996 of Himatsinghka 
Auto EnterPrises, Tezpur (Assam) in respect of the Tata Diesel 
vehicle delivered to Zami Memorial Charitable Trust. This 
document does not support any of the three charges mentioned in 
the Charge Sheet, either directly or indirectly. It is thus of no 
evidentiary value so far as the specific charges levelled against 
Mrs. L.R. Mithran are concerned. 

 

This document is a copy of Bill No.TEZ/249196-97 dated 
08.11.1996 of Himatsinghka Auto Enterprises, N.T. Road, Tezpur, 
Assam again in respect of Tata Diesel Vehicle delivered to Zami 
Memorial Charitable Trust. This document too does not support 
any of the three charges, either directly or indirectly. It is thus of 
no evidentiary value to establish the specific charges levelled 
against Mrs. L.R. Mithran. 

 

This document is a copy of registration certificate of vehicle No.ML-
0513-2648 owned by Zami Memorial Charitable Trust. It does not 
support any of the three charges, either directly or indirectly. 

 

This document is a photostat copy of Money Accoui dai.e 
01.12.1998 under the signature of Mrs.L.R. Mithran under which 
she gave an account of Rs.17,106.85 to the Treasurer of the Zami 
Memorial Charitable Trust in respect of the amounts spent for the 
purposes of the Trust. It is of no evidentiary value so far as the 
specific charges levelled against Mrs. L.R. Mithran are concerned. 
On some rare occasions, whenever her busy schedule so 
permitted she handled some activities on behalf of the Trust. This 
document is an account of expenditure incurred on one of such 
OCcasions 

This document is a copy of Income Tax Assessment Order dated 
14 .03.2000 in respect of M/s. Warren Tea Limited. It is of no 
evidentiary value to establish the specific charges levelled against 
Mrs L.R. Mithran 
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This document is a copy of letter No.KIT/CAL/APP/97-98 dated 
25.07.1997 addressed by M/s. Kitply Industries Limited to Mr. Allan 
R. Mithran. It is of no evidentiary value to establish the specific 
charges levelled against Mrs. L.R. Mithran. Furthermore, there is 
no evidence whatsoever that Mrs. L.R. Mithran was even aware of 
the existence of this document before the Charge Sheet was 
served on her. 

D-57; 

This is a copy of deposit slip of Vijaya Bank dated 26.05.1997 in 
respect of Zami Memorial Charitable Trust. It is of no evidentiary 
value to establish the specific charges levelled against Mrs. L.R. 
Mithran. 

D-58: 

This document is a certified copy of fax addressed by M/s. Kitply 
Industries Limited to M/s. Warren Tea Limited, Kolkata. It is of no 
evidentiary value so far as the specific charges levelled against 
Mrs. L.R. Mithran are concerned. 

0-59: 

This document is a copy of Inter Office Memo dated 06.11.1996 of 
Himmatsinghka Auto Enterprises, Guwahati to their Amingaon 
office showing receipt of payment in respect of the vehicle supplied 
to Zami Memorial Charitable Trust. It is of no evidentiary value so 
far as the specific charges levelled against Mrs. L.R. Mithran are 
concerned 

 

This is a copy of authority slip dated 06.11.1996 of M/s. Kitply 
Industries Limited to Zami Memorial Charitable Trust, Shillong. It is 
of no evidentiary value so far as the specific charges levelled 
against Mrs. L.R. Mith - an are concerned. 

 

This document is a copy of letter No.WTLJACCT/D3 dated 
1 2.04.2000. addressed by M/s. Warren Tea Limited to M/s. Kitply 
Industries Limited regarding donations to Zami Memorial Charitable 
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Trust. However, this document does not by itself or in conjunction 
with any other document or documents relied upon in the Charge 
Sheet, support any of the three charges, either directly or indirectly. 
it is thus of no evidentiary value so far as the specific charges 
levelled against Mrs. L.R. Mithran are concerned. Furthermore, 
there is no evidence whatsoever that Mrs. L.R. Mithran was even 
aware of the donations in question at the relevant time. 

This document is a copy of Memo dated 24.08.2000 drawn by the 
inspector of CBI/ACB, Guwahati regarding recovery of some house 
rent and electricity receipts. There is no connection between Mrs. 
L.R. Mithran and the premises to which these receipts pertain. It is 
thus of no evidentiary value so far as the specific charges levelled 
against Mrs. L.R. Mithran are concerned. 

 

This document is extracts of House Rent Account Register showing 
letting out of premises at Tura. There is no connection whatever 
between Mrs. L.R. Mithran and these premises. It is thus of no 
evidentiary value to establish the specific charges levelled against 
Mrs. L.R. Mithran. 

 

This document is a copy of letter dated 06.09.1997 addressed to 
S.D.O., Electrical, Tura by Mr. Khirode Mark in respect of premises 
stated to have rented out by Mr. A.R. Mithran. Mrs. L.R. Mithran 
was not even aware of the whereabouts of her son Mr. A.R. Mithran 
at the relevant time. It is thus of no evidentiary value so far as the 
specific charges levelled against Mrs. L.R. Mithran are concerned. 

 

This is a copy of printed receipt No.171872 dated 25.5.1998 issued 
by Meghalaya State Electricity Board, Tura. There is no connection 
between this document and Mrs. L.R. Mithran, and this document 
does not by itself or in conjunction with any other document or 
documents relied upon in the Charge Sheet, support any of the 
three charges either directly or indirectly. It is thus of no 
evidentiary value so far as the specific charges levelled against 
Mrs L.R Mithran are concerned. 
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D-66: 

This document is a COPY of electricity bill dated 15.5.1998 issued to 
Mr. A.R. Mithrafl. As Mrs. L.R. Mithran was not even aware of the 
whereabouts of her son at the relevant time, this document is thus 
of no evidentiarY value so far as the specific charges levelled 
against Mrs. L.R. Mithian are concerned. 

0-67: 

This document is a Memo dated 14.6.2000 showing recovery of a 
copy of Income Tax assessment of Warren Tea Limited for 1978-79 
and a copy of letter written by M/s. Kitply Industries Limited to M/s. 
Warren Tea Limited. These documents have no direct or indirect 
bearing on the charges levelled against Mrs. L.R. Mithran, and are 
of no evidentiarY value in this regard. 

0-68: 

This document is a copy of discreet Inquiry Report dated 
08.12.1997 of Shri N. Kar, Assistant Commissioner (Vig.). The said 
officer has neither made any mention of any persons or documents 
from whom he claims to have received the information contained in 
the said Report nor has he identified any such person or document 
in any other manner. During his cross-examination when he 
appeared as prosecution witness, he could not elaborate the basis 
of his report. This document is thus based on hearsay and 
imagination rather than on any reliable investigation or evidence. 

Conclusions: 

While some of the documents mentioned above fit in bits and 
pieces to some insignificant parts of the story made out in the 
Charge Sheet, there is not a single document, which by itself or in 
Conjunction with any other document or documents, proves any 
significant part whatsoever of any of the three charges levelled in 
the Charge Sheet, It has to be kept in mind that mere 
presumptions, assumptions and suspicions cannot take the place of 
concrete evidence which is missing absolutely in this case. 



ad 

CHAPTER V 
WC 

presenting Officer 
During the course of examination of the Prosecution 

Witnesses and also in his Written Brief, the presenting Officer has 
made an attemPt to rely on the unsigned statements purporting to 
have been recorded by the Central Bureau of Investigation (CBI). 
None of these statements are listed in the List of Documents 
(AflneX1e Ill) appended to the Charge Sheet. The Defence 
Assistant strongly objected to the attempted use of such non-relied 

by the presenting Officer in course of hearing on 
upon documents  24.06.2002 before the Hon'ble Inquiring Authoritf. Accepting the 
Defence Assistant's objections, the Hon'ble Inquiring Authority 
passed the following order by Daily Sheet dated 24.06.2002:- 

"The presenting Officer took up the examination of the witnesses 
with reference to their statements made available by the CBI. At 
this point, the Defence Assistant Dr. D.D. Rishi stated that the 
statements recorded by CBI are not cited as relied upon documents 
and could not be IntroduCed as evidence at this point of time. The 
presenting Officer explained that these statements are nothing but 

veY or 5urrenderiflg of certain doCUfllerJts, 
the testimonY of reco  available with or under the control of the witnesseS. These 
statements per say [sic] do not contain any evidence in respect of 
the charges and they mostly contain personal details of the 
witnesses. The Defence Assistant Dr. D.D. Rishi, however persisted 
with his objection and wanted his objection to be placed on record. 
However, the explanation give by the presenting Officer about the 
contents of statements made available by CBI was accepted and 
Defence Assistant was assured that except for the presentation or 
the recovery of the documents these evidence are themselves, not 
relied upon documents in the inquiry. The statements have no 
other evidentiary value and to that extent the Charged Officer's 
rights of a fair inquiry would not be compromised by a reference to 
these statements while getting the relied upon documents, 
recovered from these witnesses verified from them." 

As the Hon'ble Inquiring Authority has appreciated and accepted 
that the unsigned and non-relied upon statements purporting to 
have been made by some persons before CBI are of no evidentialY 
value, it is not considered neceSsarY to analyse or comment on any 
of these statements which, in any case, do not support any of the 
charges in any manner whatsoever. 

40: 



CHAPTER - VI 

An analysis of the Defence Documents 

Defense Documents on Key Issues: 

As discussed elaborately in Chapter II of this Defence Brief, 
one of the key issues in the case is whether slicing down of 
allegedly evaded amount of duty from Rs.35,79,07,804 to 
Rs.8,13,40,448 (exclusive of penalties of Rs.1,01,00,000) amounts 
to showing an undue favour to M/s. Kitply Industries Ltd. which 
would constitute an illegality or departmental misconduct. The 
presenting Officer has also vehemently argued in his Written Brief 
that the "adjudication order sliced down the central excise duty to 
Rs.8,13,40,448.00 to be paid by the said firm thereby causing a 
loss of Rs.27,65,67,356.00 to the Government." This allegation of 
showing undue favour to M/s. Kitply Industries Ltd. could be 
sustainable only if the appellate authorities had upheld the 
allegation of the evaded amount being Rs.35,79,07,804 to be true. 

At this juncture, the Defence draws the attention of Hon'ble 
Inquinng Authority to the judgement dated 15.06.1999 passed by 
the Hon'ble Customs, Excise & Gold (Control) Appellate Tribunal 
(CEGAT), Eastern Bench, Kolkata, which is appended as defence 
document and marked as Annexure "B-I". This Judgement was 
passed on an appeal against the adjudication order of Mrs. L.R. 
Mithran, which is the subject matter of this case. While the Hon'ble 
CEGAT's order was very much in existence when the Charge 
Sheet was issued to Mrs. L.R. Mithran, there is not evena faint. 
mention of the said judgement of the Hon'ble CEGAT in the Charge 
Sheet. In the Presenting Officer's Brief too, there is no mention of 
the Hon'ble CEGAT's judgement. The obvious reason for this 
deliberate omission is that the said judgement by the Hon'ble 
CEGAT gives a death blow to the allegations made in the 
Charge Sheet. While Mrs. L.R. Mithran had sliced down the 
amount of evasion from Rs.35,79,07,804 to Rs.8,13,40,448 
(Rs.8.13 Crores approx.), the Hon'ble CEGAT sliced it down to a 
much smaller amount of Rs.58.96 Iakhs approx. (exclusive of 
penalty amounting to Rs.10 Iakhs). Thus, the duty liability of M/s. 
Kitply Industries Limited determined by Hon'ble CEGAT is Rs.58.96 
lakhs as against Rs.8.13 Crores determined by Mrs. L.R. Mithran. 
This document establishes beyond an iota of doubt that neither any 
Undue favour was shown to M/s. Kitply Industries Limited nor Mrs. 

Mithran caused a revenue loss of Rs.27,65,67,356 to the 
'vernment as the Presenting Officer has taken great pains to 
stress before the Inquiring Authority in his Brief. 

41: 
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The defence also relies UpOfl the Order dated 13.01.2000 

(Annexure 
"B-2") passed by the Hon'ble Supreme Court of India 

on the Civil App pal filed by the De artment a ainst CEGAT's 
Sadly and unfortunately, while the 

order of the Hon'ble Supreme Court of India has a great bearing on 
this case, there is not a mention of it in the Charge Sheet or the 
p1esenting Officer's Brief. It is by this order that the Hon'ble 
SuPrefle Court of India declined to interfere with the judgement of 
the Hfl'ble CEGAT (which is referred above as Annexure "B-i") 

and Ldi-s~ issed the Civil Appeal filed by the Departrneflit 

Defence Documents on Charge No.1: 

Coming to Charge No.1, it has been alleged that Mrs. L.R. 
Mithran procured the employment of her son, Mr. A.R. Mithran with 
MIs. Kitply Industries Limited but did not seek the prior permission 
of the competent authority. It is stressed here that while the 
adjudication order was passed on 05.12.1996, the temporary 
assignment for which Mr. A.R. Mithran was engaged, started much 
later in July, 1997 as is evident from prosecution document 
numbered as D-56. In this connection, defence relies on the 
affidavit sworn by Mr. A.R. Mithran on 25.07.2000 before the 
Judicial Magistrate First Class, Shillong. A copy of the Affidavit is 
appended as Annexure 11 13-3" to this Defence Brief and was 
adduced in evidence during hearing on 10.08.2002. This affidavit 
reads inter a/ia as under:- 

"(iv) 	That in order to further explore the potential of the coal 
business and export, / met a number of persons engaged 
or planning to get engaged in this business. This brought 
me in contact with Mr. S. N. Jagodia of MIs. Kitply 
Industries Limited whose Company was interested in 
export of coal from Ghasuapara and Tura. Being 
convinced that I could promote their business at Tura or 
Ghasuapara in the field of coal export, they engaged me 
temporary for three months on trial basis vide their letter 
dated 25.07.1997 and also provided me facilities like 
accommodation, transport, electricity and phone, etc. in 
order to promote their business. 

(v) 	That I was living independently throughout and did not 
consider it necessary to inform my mother Mrs. L. R. 
Mithran about my work with MIs. Kitply Industries Limited 
nor she helped me in any manner whatsoever getting me 
this work or engaged. 
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That / left Tura in December; 1997 as the coal business 
could not take off profitably and it also ended my 
association with MIs. Kitply Industries Limited. 

That I am presently having my own business at Aizawl 
since 1998. 
That I have been living independently on my own since 
ttaifliflg the age of majonty, and have neither asked for 

any help from my parents in the matter of my employment 
or business, nor have / considered if necessary to keep 
them informed about my pro fessiOfl, occupation, 
employment or business." 

If this document is read in COfljUflCtIOfl with the testimonies of 
prosecution witnesses, namely Shri R.P. Bose, Deputy 
Superintendent of Police, CBI (Annex. A-i), Shri D.K. Thakuria 
(Annex. A-4), Shri ShambhUnath Jajodia (Annex. A-5), Shri P. 
HaridaSan Nail (Annex. A-6) and Shri Anil Kumar Banka (Annex. A-
7) which have been analyzed in Chapter In, it becomes crystal 
clear that there is no evidence that Mrs. L.R. Mithran had either 
secured the employment of her son or was even aware of this fact 
at the relevant time. 

Charcie Nos.2 andi 

The defence relies on the Affidavits swolfl by the following 
witnesses which had been submitted to the lnquinflg Authority 
during the hearing held on 10.08.2002: 

Mrs. Laithan Zauvi before the Judicial Magistrate First Class, 
Aizawal on 07.08.2002 (AnfleXure "B-4") 
Mrs. L. Chungnungi before the Judicial Magistrate First 
Class, Shillong on 25.07.2002 (AnfleXUre "13-5") 
Mrs. Laldawni before the Judicial Magistrate First Class, 
Shillong on 25.07.2002 (Annexure "13-6") 
Mrs. LalniehchaWflgi before the Judicial Magistrate First 
Class, Shillong on 25.07.2002 (AnfleXUre "B-7") 
Mrs. Lalremawii before the Judicial Magistrate First Class, 
Shillong on 25.07.2002 (AnnexUre 11 13-8") 
'Mrs. Darthahnieflgi before the Judicial Magistrate First 
Class, Shillong on 25.07.2002 (AnfleXUr0 11 113-9") 
Mrs. Hlimpuii before the Judicial Magistrate First Class, 
Shillong on 25.07.2002 (AnneXUre "B-jO") 
Mrs. Esther Lianchhawni before the Judicial Magistrate First 
Class, Shillong on 25.07.2002 (AnnexUre "B-Il") 
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9. 	
Mrs. L.T. Muani before the Judicial Magistrate First Class, 
shillong on 25.07.2002 (Annexure "13-12") 

10• 
	

Mrs. Van LallUati before the Judicial Magistrate First Class, 
 AizaWal on 07.08.2002 (Annexure "113-13") 

i 	
Mrs. LilYPUii before the Judicial Magistrate First Class, 
shillong on 25.07.2002 (Annexure "B-14") 

5. Baksangi before the Judicial Magistrate First Class, 
ShillOng on 25.07.2002 (Annexure "B-15") 
Ms. Rose Mary LalhmangaihZUali before the Judicial 
Magistrate First Class, Aizawal on 07.08.2002 (Annexure 

"B-I 6") 
Mr. H.S. Kumbhat before the Judicial Magistrate First Class, 
Shillong on 22.07.2002 (Annexure "B-17") 

In perusal of these Affidavits, copies of which are appended 
to this DefenCe Brief establish that Mrs. L.R. Mithran had no part 
in the day-to-day affairs of the Trust and she had no control over 
the affairs of the Trust. These affidavits establish that: 

that the trustee, Mrs. L.R. Mithran never handled any cash or 
the bank account of the Trust as she was not authorized to 
do so. Further, Mrs. L.R. Mithran did not draw any money 
from the account of the Trust, nor she used any of the 
properties of the Trust in any manner whatsoever; 

that all dedsions relating to the Trust are taken by the 
Governing Body/Executive Committee, and not by Mrs. L.R. 
Mithran herself; 

that all the properties of the Trust were used for charitable 
work and not for any other purpose; 

that Mrs. L.R. Mithran is neither authorized to use any 
movable or immovable property of the Trust for the use of 
herself or any member of her family, nor has she ever used 
any such property for herself or any member of her family; 

that no donation in cash or kind from any company, business 
house or organization or firm was received through her. 
Mrs. L.R. Mith ran neither solicited any donations on behalf of 
the Trust nor she received any such donation on behalf of 
the Trust; 
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(vi) 	that no information or intimation was given or required to be 
given to Mrs. L.R. Mithran on receipt of any donation by the 
Trust. 

It has been improperly stressed by the Presenting Officer 
that Mrs. L.R. Mithran was in total control of the affairs of the Trust, 
and in fact Mrs. L.R. Mithran and the Trust were one and the same. 
All the above documentary evidence negatives these conclusions. 
Being busy with her official duties, Mrs. L.R. Mithran rarely 
associated herself with the activities of the Trust, and had no 
control over its affairs which were taken care of by the Governing 
Body. Mrs. L.R. Mithran had no knowledge of the donations 
received by the Trust. Attention is also invited to the testimonies of 
the Investigating Officer, Shri R.P. Bose (Annexure A-I) that the 
donations were received by the Trust by post and none of these 
payments were received personally by Mrs. L.R. Mithran, 
testimony of Shri D.K. Thakuria, Manager, M/s. Kitply Industries 
Limited (Annexure A-4) to the effect that Mrs. L.R. Mithran had not 
solicited or secured any donations for the Trust nor has she aware 
of any such donations given to the Trust. The testimony of Shri 
Shambhunath Jajodia, Director of M/s. Kitply Industries Limited 
(Annexure A-5), testimony of Shn P. Handasan Nair, Executive 
(Legal) of M/s. Kitply Industries Limited (Annexure A-6) and also 
the testimony of Shri Anil Kumar Banka, Director, M/s. Kitply 
Industries Limited (Annexure A-7) in this regard also establish the 
same. 

To conclude, the Defence Documents establish beyond 
doubt that all the charges against Mrs. L.R. Mithran are baseless 
and there is absolutely no evidence to support these charges. 



Defence Witnesses 

The Defence has presented ten witnesses during the 

heaflfl9 
held on 10th August, 2002. The record of examination and 

reexamination of these ten defence witnesses is annexed as 
Annexure C-I. C-2, C-3. C-4, C-5, C-6, C-7, C-8, C-9 & 

velO this Defence Brief. The Charged Officer, Mrs. L.R. 
Mithrafl offered herself to be examined on her own behalf in terms 
of Rule 14 (17) of the CCS (CCA) Rules. Record of her 
examination and cross-examination is hereto annexed and marked 
as AnnexUre "C-Il" to this Defence Brief. 

The first witness who appeared for the defence was Shri T. 
HaokiP, Additional Commissioner of Central Excise, Shillong 
(1exure ). He stated that Mrs. L.R. Mithran had decided 
the show cause notice against M/s. Kitply Industries Limited vide 
adjudication order dated 15.12.1996 in which she confirmed the 
demand of Rs.8,23,40,448 only against the amount of 
Rs.35,79,07,804 demanded in the show cause notice. He then 
stated that this amount was further reduced by Hon'ble Customs, 
Excise & Gold (Control) Appellate Tribunal (CEGAT) to an amount 
of Rs.58,96,580 plus a penalty of Rs.10 Lakhs vide its order dated 
15.06.1999. This defence witness also admitted that the appeal 
filed by the Department i.e. the Commissioner of Central Excise, 
Shillong before the Hon'ble Supreme Court against the said order 
of the Hon'ble CEGAT was dismissed by the Apex Court (Annexure 
UB2fl) 

The second witness who appeared for the defence was Shri 
H.S. Kumbhat, Chartered Accountant, who had been auditing the 
records of Zami Memorial Charitable Trust since 1996 (Annexure 
"C-2"). He stated that he did not come across any instance where 
the movable and immovable property of Zami Memorial Charitable 
Trust was used for the benefit of Mrs. L.R. Mithran or any member 
of her family. He further stated that he did not come across any 
transaction where movable or immovable property or cash or 
anything of Zamj Memorial Charitable Trust was used for any 
purpose other than the purpose for which the said Trust had been 
created. 

The next witness was Shri A.R. Mithran (Annexure "C- 
When asked as to how he got the temporary assignment 

with M/s. Kitply Industries Limited for about 3 months, he stated 
that many of his friends were engaged in coal business and he also 

46: 
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of joining the same business when he came in contact with 
. Jagodia of M/s. Kitply Industries Limited. Shri A.R. 

stated that M/S. KitPIy Industries Limited were already in 
ness of coal export and were looking for someone to further 
l business at GhasuaPara at Tura. He stated that being 
d of his potential M/s. Kitply Industries Limited engaged 
porarilY for 3 months on trial basis and also provided him 
ilities like accommodation, transportation, electricity, 
e, etc. in order to promote their business. He stated 
cally that her mother, Mrs. L.R. Mithran did not help him in 
this 55 igflrnefltIeflgagement with M/s. Kitply Industries 

He stated further that he did not inform her mother about 
e stated that although he was temporarily staying in his 

house in May 1997, he was living independently. He 
jrther that since completing his graduation in 1993, he had 
iing independently and did not consider it necessary to 
is mother about his activities. He stated specifically that he 
inform his own about his assignment with M/s. Kitply 

as Limited. 

he other witnesses who appeared for the defence were 
Idawni (Annexure "C-4"j, Mrs.Lalpham Zauvi (Annexure 

Ms. Lalneihchawflgi (Annexure "C-6"), Ms. Darthahneing 
ure "C-7"), Ms. L.T. Muani (Annexure "C-8"), Ms. 

awii (Annexure 11 C-9") and Mrs. L. Chungnungi (iexure 
. All these witnesses have been associated with Zami 
al Charitable Trust as office bearers or its members. In their 
;timony before the Inquiring Authority, all of them stated 
ically that 

Mrs. L.R. Mithran did not have control over the decision 
of the Governing Body which took the final decisions; 

Mrs. L.R. Mithran was not authorized to handle cash, 
property or bank accounts of the Trust; 

the properes of the Trust were not used for any purpose 
other than the purposes for which the Trust had been 
created; 

Mrs. L.R. Mithran or any member of her family did not 
ever use any movable or immovable property of the 
Trust; 
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Mrs. L.R. Mithrafl did not solicit any donations in cash or 
v any 	kind 	from 	any 	company, 	business 	house 	or 

for Zami Memorial Charitable Trust; organization 

'vi) No donations 	in 	cash 	or kind 	from any company, 
business house or organization were received through 
Mrs. L.R. Mithran; 

Mrs L.R. Mithran was not involved in day-to-day affairs 
 of the Trust as the same were looked after by the office 	 I: 

bearers; 

The control over the Trust was with the Governing Body  
and not with Mrs. L.R. Mithran. 

The Charged Officer Mrs. L.R. Mithran opted to be examined on 
her own behalf in terms of Rule 14 (17) of the CCS (CCA) Rules. F 
The questions 	put to 	her and 	the 	replies 	given 	by 	her 	are 

reproduced below:- 

 It has been alleged by the Department that you floated a Trust, 
namely, Zami Memorial Charitable Trust in the name of your 
mother in between the hearing of the case of MIs. Kitply Industries 
Limited on 17.09.1996 and passing of the order on 05.12.1996 in 
order to receive benefits from MIs. Kitply Industries Ltd. through 
indirect route. 	Why is it that this Trust came into existence during 
that period? 

 I have been in the Department since 34 years. During these long 
years, I have adjudicated thousands of cases. 	/ have been 
engaged in charitable work and many a times, my charitable 
act ivities might have been during the time when one or more 
cases were pending for adjudication before me. 	Therefore, there 
is no link between the Trust and adjudication of the case of MIs. 
Kitply Industries Limited. 

 When the Zami MemOrial Charitable Trust was created, did you 
have only the case of MIs. Kitply Industries Limited pending before 
you? 

 No. There were hundreds of cases. 

 Is there any nexus between the adjudication of the cases of MIs. 
Kitply Industries Limited and the creation of the Trust? 

 There is absolutely no connection. 	It is just incidental that the 
Trust came into existence at that time. 	In fact, / had hundreds of 
of her cases pending before me at that time. 
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Q 	
What is then the reason that the Department has fried to allege a 
nexuS between the adjudication order Of MIS. Kifply Industries Ltd. 
and the cieation of Zami Memorial Charitable Trust? 

R. 	
It is just because that it was one of the biggest of cases decided at 
ShillOng which involved an allegation of evasion of duty of about 
Rs.36 Crores. As / had held that only about Rs.8 Crores 
apprOXimately was recoverable, the Department suspected that I 
had confirmed a lesser amount for an illicit consideration. 

. 	
Did not quantifying the amount of evasion at Rs.8 Crores approx. 
as against Rs.36 Crores alleged in the show cause notice, amount 
to showing undue favour to MIs. Kifply Industries Limited? 

R. 	
No. Very purpose of adjudication is to quantify the correct 
amount of duty payable by the assessee. It is not necessary that 
whatever has been demanded in the show cause notice should be 
confirmed. In fact, it has been my expeflence for the last 34 years 
of my service that show cause notices are issued for highly 
inflated amounts as some of the departmental officers want to 
take credit for having detected huge amounts of evasion. 

In what way can you justify that your quantification of the duty 
liability of Ws. Kitply Industries Limited did not amount to showing 
them undue favour? 

This matter had been taken to the Hon'ble CEGAT where the duty 
liability of Ws. Kitply Industries Limited in this case was reduced 
to about Rs. 59 lakhs. plus a penalty of Rs. 10 lakhs. Therefore, it 
is obvious that the quantification of duty liability of MIs. Kitply 
Industries Limited by me was much higher than what has finally 
been decided by the Appellate Authority. Therefore, it cannot be 
said that / had shown any undue favour to MIs. Kitply Industries 
Limited. 

Is it true that you have been associated with the Trust as one of 
the promoters of the Trust and you yourself deposited registration 
fee of Rs.250? 

Yes 

It has been alleged that you obtained registration under "hurried 
persuasion" with intention to receive benefits urgently. What do 
you say to that? 

The application for the Trust was given in the normal course 
and the Registrar of Societies, Government of Meghalaya, 
Issued the certificate in usual course. The Registrar of Societies, 

Si 
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Govemrnet 
of MeghalaYa, Shillong is a highly placed civil servant and 

gyjihing 
bars him from acting efficiently and issuing the registration 

,,jficate 
without delay. We did not determine the time which he should 

sake for jssuing the certificate. 

Was the Zami Memo na! Charitable Trust created for the benefit of 
yourself and members of your family as you have been associated 
with the Trust as a permanent trustee? 

	

R. 	
The Trust was created for the benefit of women and children. / 
and my family are trustees and no beneficiaries. In fact, I have 
donated my land to the Trust. There is no question of myself or 
any members of my family benefitting from the Trust. The rules 
and regulations of the Trust do not permit the same. 

Did you have absolutely authority over the said Trust? 

No. All the decisions of the Trust are taken by the Governing 
Body. I did not have any control over the decisions of the 
Governing Body. 

It has been alleged that all powers originated from you and ended 
with you so far as the said Trust was concerned? 

That is not true. The affairs of the Trust are looked after by the 
Governing Body and I have no control over their decisions. 

Did you participate in day-to-day affairs of the Trust? 

No. 

Do you know Shri S.P. Goenka of MIs. Kitp/y Industries Limited? 

/ do not remember. I have dealt with thousands of assessees and 
their representatives and it is not possible for me to remember any. 
particular representative of any particular assessee. 

Did you solicit any donations from MIs. Kitply Industries Limited or 
MIs. Wan-en Tea Limited for the Zami Memorial Charitable Trust? 

No. I never solicited any donations for the said Trust or any other 
Trust. 

Q. 	Did you received (sic) a draft of Rs. 1 Lakh in the name of Zami 
Memorial Charitable Trust from an unidentified and unknown 
person? 

.4 

I, 

R. 	No. I never received any cash, draft or cheque meant for Zami 
Memorial Charitable Trust. 
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was the draft of Rs I La*h in the name of the Trust received 9  

How 
am not aware of it. However, during the course of this inquily, I 

came to know that it was received by post in the Trust's office. 

D the concerned office bearers of the Trust inform you about 
tI,eir paving received the demand draft and a Tata diesel vehicle 
for use of the Trust at the relevant time 

:• 

	

R. 	No. 
;.•: 

	

• Q• 	
Did you secure employment of your son, Mr. A.R. Mjthran with 
MIs. KitplY Industries Limited? 

No. My son was 25 yearS of age at the relevant time. As a self- 

	

'.' 	respecting mother, I would never beg anybody for employment of 

	

- 	
are competent enough by themselves 

my children. They
. In fact, 

my son was independent and grown-up and I was not even aware 

	

-, 	
relevant time. He lived on his own since 

of his whereabouts at the  
• . 	he attained majority." 

QjIO 

The oral testimonies of all the Defence Witnesses prove 

• 	
-- beyond a reasonable doubt that Mrs. L.R. Mithrafl did not solicit or 

• -.•.'. .:fIV any donations for the Zami Memorial Charitable Trust. It is 

89 establish beyond doubt that she did not secure the temPorarY 

signment of her son Mr. A.R. Mithran with M/s. Kitply Industries 

'2. iLinthed: and also that she was not made aware of it at the relevant 

: t1TT. 

I . 	_ •,.. .. - 

rA. 

\ 



CHAPTER — Vill 

Reply to Presenting Officer's Written Brief 

The Presenting Officer had started with his presentation with 
Charge No.2 followed by Charge No.3 in his Brief dated 16th  July, 
2002. He has relegated the presentation on Charge No.1 to the 
last. This change of sequence speaks for itself. 

While pressing for Charge No.2, the Presenting Officer 
pleads that Mrs. L.R. Mithran sliced down the Central Excise duty 
evasion 	by 	M/s. 	Kitply 	Industries 	Limited 	to 	Rs.8,13,40,448 
(Rs.8.13 Crores approx.) by her adjudication order and thereby 
caused a loss of Rs.27,65,67,356. 	He makes no mention of the 
order dated 15.06.1999 passed by the Hon'ble Customs. Excise 
and Gold (Control) Appellate Authority (CEGAT) where this amount 
was further sliced down to a much smaller amount of Rs.58.96.580 
(Rs.58.96 lakhs approx.) plus penalties of Rs.10 lakhs. 	If the 
argument of the Presenting Officer is to be accepted,. while Mrs. 
L.R. Mithran's order caused a loss of Rs.27,65,67,356 i.e. Rs.2765 
Crores approx. to the Government, the order of the Hon'ble CEGAT 
caused a loss of much bigger amount of Rs.35,20,1 1224 (Rs.35.20 
Crores approx.). 	If the Presenting Officer's argument is to be 
accepted, 	the 	Hon'ble Supreme 	Court's 	order accepting 	the 
CEGAT's 	order 	and 	rejecting 	the 	Civil 	Appeal 	filed 	by 	the 
Department 	too 	caused 	a 	loss 	of 	Rs.35,20,1 1.224 	to 	the 
Government. 	The prosecution's own witness, Shri A.K. Das had 
stated in his testimony (Annexure A-21) that it is not obligatory for 
the adjudicating authority to confirm the same amount as has been 
demanded in the show cause notice. 	Even otherwise it will be 
absurd to say that adjudicating authority has no option but to 
confirm each and every show cause notice and if he does not, he 
causes a loss to the Government. Needless to add, the Presenting 0 

Officer's arguments have no legs to stand on. 

The Presenting Officer then proceeds to argue that there is a 
nexus between creating the Trust in the name of late mother of 
Mrs. L.R. Mithran and the adjudication of the show cause notice 
Issued to M/s. Kitply Industries Limited. He proposes to establish 
this nexus by relying on documents 0-7, D-8, D-9 and D-10 which 
have already been thoroughly analysed in Chapter IV of this 
Defence Brief. 	He pleads that Mrs. L.R. Mithran was "solely 
LflgV 	in the formation of the Trust in the name of her mother 
and 	always in total control of the Trust." The first document 
he has relied upon is Challan No::3 under which a registration fee 

62 



r 53 

of Rs.250 was paid on 26.09.1996. This document cannot prove 
that she was solely in total control of the Trust nor can it prove any 
nexUs betWeen the Trust and M/s. Kitply lndustnes Ltd. The 
docUrnet relied upon in the Charge Sheet and numbered as D-8 
itself shows that the Trust was brought into existence by 18 
persons all of whom had signed the said document relating to the 
1orrnatiofl of the Trust. Therefore, the allegation of her being "solely 	 7 

involved is baseless at the face of it. Just because registration of 
the Trust and the adiudication of one particular case happened in 

the adjudication order was passed, has a nexus only to the said 
adjudication order. Mrs. L.R. Mithran has passed a number of 
adjudication orders during the period and the Presenting Officer 
has not shown a single reason as to why he sees nexus between 
the registration of the Trust and the adjudication order passed in 
the case of M/s. Kitply Industries Ltd., and not between the Trust 
and any other adjudication order. The next document relied upon 
by the Presenting Officer to prove the nexus is the registration 
certificate of the Trust which was issued on 28.11.1996. The 
Presenting Officer pleads that registration was made under "hurried 
persuasion". It is not clear what leads him to the conclusion that 
there was "hurried persuasion with intention to seek the benefit 
urgently." He seems to have forgotten the fact that the registration 
certificate was issued by the Registrar of Societies, Government of 
Meghalaya, who is a highly placed State Government Official. If 
the said functionary of the Government of Meghalaya acted 	 L 
efficiently, Mrs. L.R. Mithran cannot be charged with having 
obtained the registration under "hurried persuasion with intention to 
receive the benefit urgently". The allegation casts grave aspersions 
on a senior officer of the State Government and is not in good 
taste. 

4. 	The Presenting Officer next places reliance on the 
Memorandum of Association and the Rules and Regulations 
of the Trust to argue that Mrs. L.R. Mithran has permanent 
family ownership over the Trust and all powers were 
ultimately concentrated with Mrs. L.R. Mithran with a sole motive 
to utilize the Trust for the benefit of herself and for the members of 
bLfamiIy. It appears the contents of these documents have not 
been carefully gone through. There is also a lack of appreciation 
of the significance of the terms "trustee" and "beneficiary". 
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Mrs. L.R. Mithran is one of the trustees but not the "beneficiary". 
Secondly, the control over the Trust is with the Governing Body as 
per Para 25 of the Rules and Regulations of the Trust. The 

overniflg Body of the Trust consists of the following :- 

(i) President 
vice-President 
General Secretary 

 Finance Secretary 
 Treasurer 

 Assistant General Secretary 
 Advisors 

 Executive Members 
 Representatives 

 Trustees. 

Mrs. L.R. Mithran could at the most be a representative trustee in 
the Governing Body. Attention is also invited to all the documentary 
evidence referred to in Chapter VI i.e. affidavits sworn by Mrs. 
Laithan Zauvi (Annexure 'B-4'), Ms.L. Chungnungi (Annexure 'B-5'), 
Ms. Laldawni (Annexure 'B-6'), Ms. Lalneihchawngi (Annexure 'B-
7'), Ms. Lalremawii (Annexure 'B-8'), Ms. Darthahnieng (Annexure 
'B-9'), Ms.Hlimpuii (Annexure '6-10'), Ms. Esther Lianchhawni 
(Annexure 'B-Il'), Ms.L.T. Muani (Annexure 'B-12'), Mrs.Vanlalruati 
(Annexure '6-13'), Ms.Lilypuii (Annexure 'B-14'), Ms. Biaksangi 
(Annexure 'B-15'), Ms.Rose Mary Lalhmangaihzuali (Annexure 'B 
16'), Shri H.S. Kumbhat (Annexure 'B-IT) and oral evidence by 
Mrs.Laldawni (Annexure 'C-4'), Mrs. Lalpham Zauvi (Annexure 'C-
51 Ms. Lalneihchawngi (Annexure 'C-6'), Ms. Darthanhneing 
(Annexure 'C-7'), Ms.L.T. Muani (Annexure 'C-8'), Ms.Lawremawii 
(Annexure 'C-9') and Mrs. L. Chungnungi (Annexure 'C-b'). Even 
the Department's own witness Smt. Latchanglian Sailow, whose 
testimony is at Annexure: A-14, had stated categorically that Mrs. 
L.R. Mithran had no powers to appoint the members of the 
Governing Body of the Trust nor had she any control over the Trust 
nor she benefitted in any manner from the Trust. The Presenting 
Officer pleads that "though the Governing Body had been exhibited 
sole authority of the Trust, but in practice, the trustees are all-in-all 
of Trust." Nowhere has he mentioned a single piece of 
vidence which shows this "practice". The Presenting Officer's 

argument is based on his imagination about the "practice" in the 
Trust rather than the facts, and all the oral and documentary 
evidence demolishes his argument. Just because Mrs. L.R. 
Mithran is the representative of all trustees, the Presenting officer 
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1fers that 	 originate from her and end with her" He 

further inferred that "the Trust is of Mrs L R Mithran, the Charged 

officer. it has already been shown by documentary evidence as 

well as oral evidence that the Trust is controlled by the Governing 

BOdY in which the trustees are just one of the nine constituents. 
The presenting Officer has based his observations on suspicions 

er than the hard facts which have been proved by the Defence 
rath 

• 	beyond an iota of doubt. 

5 	
The presenting Officer next imagines an "indirect route" for 

receipt of donations to the Trust. He has tried to link Shri S.P. 
Goenka of M/s. Kitply Industries Limited with M/s. Warren Tea 
Limited, and donations given by them with a particular adjudication 
order passed by Mrs. L.R. Mithran. This is a figment of 
imagination. The prosecution witnesses, namely, (i) Shn D.K. 
Thakuna (Annex. A-4), (ii) Shri Shambhunath Jajodia (Annex. A-5), 
(iii) Shri P. Handasan Nair (Annex. A-6) and (iv) Shri Anil Kumar 
Banka (Annex. A-7) and defence witnesses, namely, Mrs.Laldawni 
(Annexure 'C-4'), Mrs. Lalpham Zauvi (Annexure 'C-5'), 

s.LalneihChaWflgi (Annexure 'C-6'), Ms. Darthanhneing (Annexure 
'C-7') and also Ms.L.T. Muani (Annexure 'C-8'), Ms.Lawremawii 
(Annexure 'C-9') and Mrs. L. Chungnungi (Annexure 'C-lU') have 
stated categorically that no donations were secured through Mrs. 
L.R. Mithran nor was she aware of these donations at the relevant 
time. If the Presenting Officer wanted to say that these donations 
were by way of bribe to Mrs. L.R. Mithran, he ought to have proven 
the same. Mrs. L.R. Mithran is not answerable for the standing 
which Shri Goenka has in M/s. Kitply Industries Limited or in M/s. 
Warren Tea Limited and it will be absurd to say that this imaginary 
story was an "indirect route" to receive any illicit benefits from M/s. 
Kitply Industries Limited. It is not denied that M/s. Kitply Industries 
Limited and M/s. Warren Tea Limited gave donations to the Trust. 
Therefore, a truck load of documents are not required to prove this 
undisputed fact. What the prosecution and the Presenting Officer 
have failed miserably to establish is that these donations were 
given at the instance of Mrs. L.R. Mithran or were connected to the 
Ad-judication order passed by Mrs. L.R. Mithran. Mere suspicions, 
howsoever grave, do not prove the allegations made in the Charge 
Sheet, particularly when a large number of prosecution witnesses, 
and defence witnesses have stated categorically that there is no 
nexus between these donations and the adjudication order passed 
by Mrs. L.R. Mithran. 

6. 	The Presenting Officer has further imagined that Shn S.P. 
Goenka, Chairman of M/s. Kitply Industries Limited came to know 
that there was going to be formed a Trust by Mrs. L.R. Mithran and 
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he 
had to donate a vehicle to the Trust According to him, there 

was a pre-planned strategy between Mrs L R Mithran, 
CommiS510r of Central Excise, Shillong and Shri S.P. Goenka, 
Chairman of M/s. Kitply Industries Limited to receive benefit in 

chaflge for a favour to be shown dunng an adjudication in the 
Industries Limited. Why the said Shri S.P. case of MIS. Kitply  

GOenka has not been produced as Prosecution Witness? Why no 
was recorded and brought on record? There has 

been an attempt to hide the truth behind a long story. What the 
presenting Officer should have done is to point to the evidence 
which establishes the nexus. The Presenting Officer has failed 
miserably to prove that the donations were given at the instance of 
Mrs. L.R. Mithrafl or she was even aware of these donations. He 
has only tried to pursue his own imaginations and suspicions. 

	

7. 	Coming to Charge No.3, he stresses that Zami Memorial 
Charitable Trust received a donation of Rs.1 Lakh by a demand 
draft for which the payment had been made in cash. He argues that 
there was a prohibition of issuing of demand draft on deposit of 
cash in excess of Rs.50,000. He pleads further that an unidentified 
man had asked Union Bank of India, Kolkata to issue the said 
demand draft of Rs.1 Lakh in favour of Zami Memorial Charitable 
Trust. He further says that it is not known from whom the demand 
draft of Rs.1 Lakh had been received by Zami Memorial Charitable 
Trust. There is no doubt about the facts stated by the Presenting 
Officer, but where is the connection between these facts and Mrs. 
L.R. Mithran? If an unknown person makes a voluntary donation to 
a Trust, which is a common practice in India as many donors do not 
like to be identified, it is absurd to charge Mrs. L.R. Mithran for an 
unknown person having donated some money to the Trust. iti 
stated by the Investigating Officer in the case himself (Annexure A-
1) that the said draft had been received by post in the Trust's office. 
The Presenting Officer states further that Regulation 19 of the Trust 
mandates that donations should be accepted only from identifiable 
sources. There is no such stipulation in the regulation of the Trust. 
And in any case. Mrs. L.R. Mithran cannot be held responsible if 
the said Trust received a donation by post from an unidentif!d 

rson. 

	

8. 	The Presenting Officer's allegation that Mrs. L.R. Mithran 
obtained a sum of Rs.1 Lakh by the said demand draft in the name 
of Zami Memorial Charitable Trust from an unknoWn and dubious 
Source without intimation or permission from the competent 
authority, is absolutely baseless in the face of the fact that she 
never received any such demand draft nor was she even aware of 
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The evidence on record clearly shows that the draft was 

received by post in the Trust's office and Mrs. L.R. Mithran had no 
flowledge about it. 

g. 	The Presenting Officer has tried his best to pursue the 
allegation that Mrs. L.R. Mithran procured the employment of her 
son, Mr. A.R. Mithran With M/s. Kitply Industries Limited without 
0btaifliflg prior sanction of the Government. It is abundantly clear 
as per the evidence referred to in Chapter III, testimonies of 
Mr.D.K. Thakuria, Manager of Kitply Industries Limited (Annexure 
'A-4'), Mr. Shambhunath Jajodia, Director of M/S. Kitply Industries 
Limited (Annexure 'A-5'), Mr. P. Handasan Nair, Executive (Legal) 
of M/s. Kitply Industries Limited (Annexure "A-6") and Mr. Anil 
Kumar Banka, Director of M/s. Kitply Industries Limited (Annexure 
"A-7"), the affidavit sworn by Mr. A.R. Mithran before the Judicial 
Magistrate First Class, Shillong (Annexure '134) and also the oral 
testimony of Mr. A.R. Mithran before the Inquiring Authority on 
10.08.2002 (Annexure "C-3" of this Brief) that Mrs. L.R. Mithran 
had neither secured the employment of her son at any time with 
any Company nor was she even aware of her son's temporary 
assignment with M/s. Kitply Industries Limited at the relevant time. 

10. To conclude, the Presenting Officer has made only a feeble 
attempt to pursue and establish an imaginary story. While he has 
highlighted his suspicions, he did not have any evidence to support 
the allegations made in the Charge Sheet. 



CHAPTER —IX 

Summary. and Conclusions 

The main allegation in the Charge Sheet is that Mrs. L.R. 
Mithran showed undue favours to M/s. Kitply Industries Limited, 
Kolkata while adjudicating a show cause notice for the alleged 
evasion of Rs.35,79,07,804. It has been alleged specifically that 
she passed the adjudication order "slicing down the evaded 
oavment of Rs.35.79.07.804 to Rs.9,14,40 1448" for a 
consideration. It has been further alleged - 

(i) 	That she obtained employment for her son, Shri A.R. Mithran 
with M/s. Kitply Industries Limited with whom she had official 
dealings, without obtaining prior permission of the competent 
authority; 

That she accepted donations/gift by way of bank draft and 
also a Tata Mobile vehicle in the name of Zami Memorial 
Charitable Trust created by her in the name of her late 
mother; and 

(iii) 	That she accepted a donation of Rs.1 Lakh in the name of 
Zami Memorial Charitable Trust from a unknown and 
dubious source through bank draft without informing or 
taking permission from the competent authority. 

The first key issue in this case is whether slicing down of the 
allegedly evaded amount of duty from Rs.35,79,07,804 to 
Rs.9,14,40,448 (Rs.8,13,40,448 as duty + Rs.1,01,00,000 as 
penalties) amounts to showing an undue favour to M/s. Kitply 
Industries Ltd. which would constitute an illegality or departmental 
misconduct. The Presenting Officer has also vehemently argued in 
his Written Brief that the "adjudication order sliced down the central 
excise duty to Rs.8,13,40,448.00 to be paid by the said firm thereby 
causing a loss of Rs.2765,67,356.00 to the Government." 

At this juncture, attention is again drawn to the judgement 
dated 15.06.1999 passed by the Hon'ble Customs, Excise & Gold 
(Control) Appellate Tribunal (CEGAT), Eastern Bench, Kolkata, 
which is appended as defence document and marked as Annexure 
"B-I". This Judgement was passed on an appeal against the 
adjudication order of Mrs. L.R. Mithran, which is the subject matter 
of this case. While the Hon'ble CEGAT's order was very much in 
existence when the Charge Sheet was issued to Mrs. L.R. Mithran, 
there is not even a faint mention of the said judgement of the 
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Hon'ble CEGAT in the Charge Sheet. In the Presenting Officer's 
Brief too, there is no mention of the Hon'ble CEGAT's judgement. 
The obvious reason for this deliberate omission is that the said 
judgemeflt by the Hon'ble CEGAT gives a death blow to the 
allegations made in the Charge Sheet. While Mrs. L.R. Mithran 
had sliced down the amount of evasion from Rs.35,79,07,804 to 
Rs.8,13,40,448 (Rs.8.13 Crores approx.), the Hon'ble CEGAT 
sliced it down to a much smaller amount of Rs.58.96 lakhs approx. 
(exclusive of penalty amounting to Rs.10 lakhs). Thus, the duty 
liability of M/s. Kitply Industries Limited determined by Hon'ble 
CEGAT is Rs.58.96 Iakhs as against Rs.8.13 Crores determined by 
Mrs. L.R. Mithran. This document establishes beyond an iota of 
doubt that neither any undue favour was shown to M/s. Kitply 
Industries Limited nor Mrs. L.R. Mithran caused a revenue loss of 
Rs.27,65,67,356 to the Government. 

Attention is further drawn again to the Order dated 
13.01.2000 (Annexure "13-2") passed by the Hon'ble Supreme 
Court of India on the Civil Appeal filed by the Department against 
CEGAT's decision referred to above. It is by this order that the 
Hon'ble Supreme Court of India declined to interfere with the 
judgement of the Hon'ble CEGAT (which is referred above as 
Annexure "B-I") and dismissed the Civil Appeal filed by the 
Department. The orders passed by the Hon'ble CEGAT as well as 
Hon'ble Supreme Court give a death blow to the allegations of 
undue favour having been shown to M/s.Kitply Industries Limited. 

Coming to Charge No.1, it has been alleged that Mrs. L.R. 
Mithran procured the employment of her son, Mr. A.R. Mithran with 
M/s. Kitply Industries Limited but did not seek the prior permission 
of the competent authority. It is stressed here that while the 
adjudication order was passed on 05.12.1996, the temporary 
assignment for which Mr. A.R. Mithran was engaged, started much 
later in July, 1997 as is evident from prosecution document 
numbered as D-56. In this connection, defence relies on the 
affidavit sworn by Mr. A.R. Mithran on 25.07.2000 before the 
Judicial Magistrate First Class, Shillong. A copy of the Affidavit is 
appended as Annexure 11 13-3" to this Defence Brief and was 
adduced in evidence during hearing on 10.08.2002. This affidavit 
reads inter alia as under:- 
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'(iv) 	That in order to further explore the potential of the coal 
business and export, I met a number of persons engaged 

r. or planning to get engaged in this business. 	This brought 
me in contact with Mr. 	S.N. Jagodia of MIs. Kitply 
Industries Limited whose Company was interested in 
export of coal from Ghasuapara and Tura. 	Being 
convinced that! could promote their business at Tura or 
Ghasuapara in the 	field of coal export, they engaged me 
temporary for three months on trial basis vide their letter 
dated 25.07.1997 and also provided me facilities like 
accommodation, transport, electricity and phone, etc. in 
order to promote their business. 

That / was living independently throughout and did not 
consider it necessary to inform my mother Mrs. L.R. 
Mithran about my work with MIs. Kitply Industries Limited 
nor she helped me in any manner whatsoever getting me 
this work or engaged. 

That I left Tura in December, 1997 as the coal business 
could not take off profitably and it also ended my 
association with MIs. Kitply Industries Limited. 

That I am presently having my own business at Aizawl 
since 1998. 

That / have been living independently on my own since 
attaining the age of majority, and have neither asked for 
any help from my parents in the matter of my employment 
or business, nor have I considered it necessary to keep 
them informed about my profession, occupation, 
employment or business. 

6. 	Mr. A.R. Mithran himself appeared as a defence witness. 
His testimony before the lnquinng Authority is as per Annexure C-3 
to this Defence Brief. When asked as to how he got the 
temporary assignment with M/s. Kitply Industries Limited for about 
3 months, he stated that many of his friends were engaged in coal 
business and he also thought of joining the samebusiness when he 
came in contact with Shn S.N. Jagodia of M/s. Kitply Industries 
Limited. Shn A.R. Mithran stated that M/s. Kitply Industries Limited 
were already in the business of coal export and were looking for 
someone to further their coal business at Ghasuapara at Tura. He 
stated that being convinced of his potential, MIs. Kitply Industries 
Limited engaged him temporarily for 3 months on trial basis and 
also provided him the facilities like accommodation, transportation, 
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electricity, telephone, etc. in order to promote their business. He 
stated categorically that her mother, Mrs. L.R. Mithran did not help 
him in getting this assign me nt/engagement with M/s. Kitply 
Industries Limited. He stated further that he did not inform her 
mother about this. He stated that although he was temporarily 
staying in his mother's house in May 1997, he was living 
independently. He stated further that since completing his 
graduation in 1993, he had been living independently and did not 
consider it necessary to inform his mother about his activities. He 
stated specifically that he did not inform her about his assianment 
with M/s. Kitply Industries Limited. 

If the contents of the affidavit of Shri A.R. Mithran and also 
his oral testimony are read in conjunction with the testimonies of 
prosecution witnesses, namely Shri R.P. Bose, Deputy 
Superintendent of Police, CBI (Annex. A-i), Shri D.K. Thakuria 
(Annex. A-4), Shri Shambhunath Jajodia (Annex. A-5), Shri P. 
Haridasan Nair (Annex. A-6) and Shn Anil Kumar Banka (Annex. A-
7) which have been analyzed in Chapter III, it becomes crystal 
clear that there is no evidence that Mrs. L.R. Mithran had either 
secured the employment of her son or was even aware of this fact 
at the relevant time. 

The next charge in the Charge Sheet is that the Mrs. L.R. 
Mithran accepted donation/gift by way of bank draft, including 
Tata . Mobile vehicle bearing Registration No.ML-05-B-2648 
given to Zami Memorial Charitable Trust created by her in the 
name of her late mother, which were paid by Warren Tea Limited, 
a sister concern of M/s. Kitply Industries Limited with whom she 
had official dealings. To sustain this charge, the burden of 
proof lies on the department to adduce evidence to show that 
any Bank Draft in the name of M/s. Zami Memorial Charitable Trust 
was given to Mrs. L.R. Mithran and she accepted the same; or 
that Mrs. L.R. Mithran was aware of a donation by way of Bank 
Draft being given to Zami Memorial Charitable Trust; or that 
Mrs. L.R. Mithran had asked either MIs. Warren Tea Limited 
or M/s. Kitply Industries Limited for giving donations by way 
of bank draft or in cash to Zami Memorial Charitable Trust. 
Similarly, it has to be proved that Tata Mobile vehicle bearing 
Registration No. No.ML-05-B-2648 was accepted by Mrs. L.R. 
Mithran as a donation or gift to Zami Memorial Charitable Trust, 
or that Mrs. L . R. Mithran was aware of the said Tata Mobile 
ehicIe having been given as gift or donation to Zami Memorial 

Charitable Trust, or that Mrs. L.R. Mithran had asked either 

A-1 
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M/s.Warrefl Tea Limited or MIs. Kitply Industries Limited or anyone 
else for donating the said vehicle or any other vehicle to Zami 

Memorial Charitable Trust. 

9. 	
There is no doubt or dispute about the fact that Mrs. L.R. 

Mithran paid Rs.250 as registration fee for the Trust or that she was 
a Trustee of the said Trust. What is crucial is whether she or any 
member of her family was a beneficiary of the Trust or could have 
used any movable or immovable property of the Trust. There is 
also no doubt or dispute about the said donations having been 
given to the Trust. It is neither denied nor disputed that Mrs. 
L.R. Mithran was one of the persons who promoted this Trust for 
the welfare of women and children. The issue is whether she 
secured the said donations or was even aware of these. In a 

nutshell, if she had neither asked anyone for donating ajy 
money or vehicle to MIs. Zami Memorial Charitable Trust nor 
was she aware of any such donation or gift1 this charge hasto 

fail. 

10. 	Attention is drawn to the Affidavits sworn by the following 
witnesses which had been submitted to the Inquiring Authority 
during the hearing held on 10.08.2002: 

(i) 	Mrs. Laithan Zauvi before the Judicial Magistrate First Class, 
Aizawal on 07.08.2002 (AnnexUre "B-4") 
Mrs. L. Chungnuflgi before the Judicial Magistrate First 
Class, Shillong on 25.07.2002 (Annexure 'B-5") 
Mrs. Laldawfli before the Judicial Magistrate First Class, 
Shillong on 25.07.2002 (Annexure "B-6") 
Mrs. LalniehChaWngi before the Judicial Magistrate First 
Class, Shillong on 25.07.2002 (Annexure 11 13-7") 
Mrs. Lalremawii before the Judicial Magistrate First Class, 
Shillong on 25.07.2002 (Annexure "B-8") 
Mrs. Darthahnieflgi before the Judicial Magistrate First 
Class, Shillong on 25.07.2002 (Annexure "B-9") 
Mrs. Hlimpuii before the Judicial Magistrate First Class, 
Shillong on 25.07.2002 (AnnexUre "B-10") 
Mrs. Esther Lianchhawfli before the Judicial Magistrate First 
Class, Shillong on 25.07.2002 (AnneXUre "B-Il") 
Mrs. L.T. Muani before the Judicial Magistrate First Class, 
Shillong on 25.07.2002 (Annexure "B-12") 
Mrs. Van Lalruati before the Judicial Magistrate First Class, 
Aizawal øn 07.08.2002 (AnneXUle "B-13") 
Mrs. Lilypuii before the Judicial Magistrate First Class, 
Shillong on 25.07.2002 (Annexure "13-14") 
Ms.Biaksangi before the Judicial Magistrate First Class, 
Shillong on 25.07.2002 (Annexure 11 13-15") 

• 

• 	
. 	 •j. 

•1 	.• 
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Ms. Rose Mary LalhmangaihzUali • before the Judicial 
Magistrate First Class, Aizawal on 07.08.2002 (Annexure 

"B-I 6") 
Mr. H.S. Kumbhat before the Judicial Magistrate First Class, 
Shillong on 22.07.2002 (Annexure "B-17") 

ii. A perusal of the above mentioned Affidavits, copies of which 
are appended to this Defence Brief, establish that Mrs. L.R. 
Mithran had no part in the day-to-day affairs of the Trust and she 
had no control over the affairs of the Trust. These affidavits further 
establish that: 

(i) 	that the trustee, Mrs. L.R. Mithran never handled any cash or 
the bank account of the Trust as she was not authorized to 
do so. Further, Mrs. L.R. Mithran did not draw any money 
from the account of the Trust, nor she used any of the 
properties of the Trust in any manner whatsoever; 

that all decisions relating to the Trust are taken by the 
Governing Body/Executive Committee, and not by Mrs. L.R. 
Mithran herself; 

that all the properties of the Trust were used for charitable 
work and not for any other purpose; 

that Mrs. L.R. Mithran is neither authorized to use any 
movable or immovable property of the Trust for the use of 
herself or any member of her family, nor has she ever used 
any such property for herself or any member of her family; 

that no donation in cash or kind from any Company, 
business house or organization or firm was received through 
her. Mrs. L.R. Mithran neither solicited any donations on 
behalf of the Trust nor she received any such donation on 
behalf of the Trust. 

that no information or intimation was given or required to be 
given to Mrs. L.R. Mithran on receipt of any donation by the 
Trust. 

12. 	Mrs. L.R. Mithran had no knowledge of the donations 
received by the Trust at the relevant time. Attention is also invited 
to the testimonies of the Investigating Officer, Shri R.P. Bose 
(Annexure A-I) that the donations were received by the Trust by 
post and none of these payments were received personally by Mrs. 
L.R. Mithran, testimony of Shri D.K. Thakuria, Manager, M/s. Kitply 

Al 
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Industries Limited (Annexure A-4) to the effect that Mrs. L.R. 
Mithran had not solicited or secured any donations for the Trust nor 
has she aware of any such donations given to the Trust. The 
testimony of Shri Shambhunath Jajodia, Director of MIs. Kitply 
Industries Limited (Annexure A-5), testimony of Shri P. 
HaridaSan Nair, Executive (Legal) of MIs. Kitply Industries Limited 
(Annexure A-6) and also the testimony of Shri Anil Kumar Banka, 
Director, MIs. Kitply Industries Limited (Annexure A.7) in this 

regard also establish the same. 

13. Attention is drawn to the testimonies of other witnesses who 
appeared for the defence, namely, Mrs. Laldawni (Annexure "C-

4, Mrs.Lalpham Zauvi (Annexure "C-5"), Ms. LalneihChaWflgi 

(AnnexUrO "C-6"), Ms. Darthahneiflg (Annexure "C-7), Ms. L.T. 

Muani (AnflexUre "C-8), Ms. Lawremawii (Annexure "C-9 11) and 

Mrs. L. Chungnungi (Annexure "C-b"). All these witnesses have 
been associated with Zami Memorial Charitable Trust as office 
bearers or its members. In their oral testimony before the Inquiring 
Authority, all of them stated categorically that :- 

(I) 	Mrs. L.R. Mithran did not have control over the decision of 
the Governing Body which took the final decisions; 

Mrs. L.R. Mithran was not authorized to handle cash, 
property or bank accounts of the Trust; 

the properties of the Trust were not used for any purpose 
other than the purposes for which the Trust had been 
created; 

Mrs. L.R. Mithran or any member of her family did not ever 
use any movable or immovable property of the Trust; 

Mrs. L.R. Mithran did not solicit any donations in cash or any 
kind from any company, business house or organization for 
Zami Memorial Charitable Trust; 

No donations in cash or kind from any company, business 
house or organization were received through Mrs. L.R. 
Mithran;' 

Mrs. L.R. Mithran was not involved in day-to-day affairs of 
the Trust as the same were looked after by the office 
bearers; 

I 

•1 
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(viii) The control over the Trust was with the Governing Body and 
not with Mrs. L.R. Mithran. 

H 

14. There is no nexus between creation of the Trust in the name 
of late mother of Mrs. L.R. Mthrafl and the adjudication of the show 
cause notice issued to M/s. Kitply Industries Limited. The document 
relied upon in the Charge Sheet and numbered as 0-8 itself shows 
that the Trust was brought into existence by 18 persons, all of 
whom had signed the said document relating to the formation of the 
Trust. Just because registration of the Trust and the adjudication of 
one particular case happened in the same quarter of the year does 

pprove a nexu It will be absurd to say that whatever was done 
by Mrs. L.R. Mithran when the adjudication order was passed, has 
a nexus only to the said adjudication order. Mrs. L.R. Mithran has 
passed a number of adjudication orders during the period and there 
is no reason to see a nexus only between the registration of the 
Trust and the adjudication order passed in the case of M/s. Kitply 
Industries Ltd., and not between the Trust and any other 

adjudication order. 

15. The Presenting Officer has placed reliance on the 
Memorandum of Association and the Rules and Regulations 
of the Trust to argue that Mrs. L.R. Mithran has permanent 
family ownership over the Trust and all powers were 
ultimately concentrated with Mrs. L.R. Mithran with a sole motive 
to utilize the Trust for the benefit of herself and for the member$QI 
her fanjji. Mrs L.R. Mithran is one of the trustees but not th e  
"beneficia!Y Secondly, the control over the Trust is with the 
Governjng Body as per Para 25 of the Rules and Regulations of the 
Trust. the Governing Body of the Trust consists of the following :- 

(i) President 
VicePresideflt 
General Secretary 

 Finance Secretary 
 Treasurer 

 Assistant General Secretary 
 Advisors 

 Executive Members 
 Representatives 

 Trustees. 

I, 

i: 
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16. 	Mrs. L.R. Mithran could at the iost be a representative 
trustee in the Governing Body of the Trust. Attention is also invited 
to all the documefltaly evidence referred to in Chapter VI i.e. 
affidavits sworn by Mrs. Laithan Zauvi (Annexure '8-4'), Ms.L. 

hungnungi (Annexure 'B-5'), Ms. Laldawni (Annexure 'B-6'), Ms. 
lneihChawngi (Annexure '13-7'), Ms. LalremaWii (Annexure '6-8'), 

Ms. Darthahflieng (Annexure 'B-9'), Ms.Hlimpuii (Annexure 'B-IO'), 
Ms. Esther LianchhaWfli (Annexure 'B-I 1'), Ms.L.T. Muani 
(Annexure 'B-I 2'), Mrs.Vanlalruati (Annexure 'B-I 3'), Ms. Lilypuii 

(Annexure 'B-14'), Ms. Biaksangi (Anflexure 'B-15'), Ms.Rose Mary 
Lalhmangaihzuali (Annexure 'B-16'), Shri H.S. Kumbhat (Annexure 
'B-17'), and oral evidence by Mrs.LaldaWfli (Annexure 'C-4'), Mrs. 
Lalpham Zauvi (AnnexUre 'C-5'), Ms.Lalneihchawngi (Annexure 'C-
6'), Ms. Darthaflhfletng (Annexure 'C-7'), Ms.L.T. Muani (Annexure 
'C-8'), Ms.LaWremawii (Annexure 'C-9') and Mrs. L. ChungnUngi 
(AnnexUre 'C-IO'). Even the Department's own witness Smt. 
Latchaflg(ian Sallow, whose testimony is at Annexure: A-14, had 
stated categorically that Mrs. L.R. Mithran had no powers to appoint 
the members of the Governing Body of the Trust nor had she any 
control over the Trust nor she benefitted in any manner from the 
Trust. In his Brief, the Presenting Officer pleads that "though the 
Governing Body had been exhibited sole authority of the Trust, but 

pQractice. the trustees are all-inalI of the Tru Nowhere has he 
mentioned a single piece of evidence which shows this "practii 
The Presenting Officer's argument is based on his imagination 

• about the "practice" in the Trust rather than the facts, and all the 
oral and documentary evidence demolishes his argument. Just 
because Mrs. L.R. Mithran is the representative of all trustees, 
the Presenting officer infers that jowers originate from her an d  

end with her." He further inferred that "the Trust is of Mrs. L.R. 
Mithran, the Charged Officer"- It has already been shown by 
documentary evidence as well as oral evidence that the Trust is 
controlled by the Governing Body in which the trustees are just one 

of the nine constituents. 

17. The presenting Officer has also alleged the existence of 
an 

"indirect route" for receipt of donations to the Trust. He has tried to 
link Shri S.P. Goenka of MIs. Kitply Industries Limited with M/s. 
Warren Tea Limited, and donations given by them with a particular 
adjudication order passed by Mrs. L.R. Mithran. This is a figment of 
imagination. The prosecution witnesses, namely, (i) Shri D.K. 
Thakuria (Annex. A-4),. (ii) Shri Shambhuflath Jajodia (Annex. A-5), 

(iii) Shri P. Handasan Nair (Annex. A-6) and (iv) Shri Anil Kumar 
Banka (Annex. A-7) and defence witnesses, namely, Mrs.LaldaWfli 

II 
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(Annexure 'C-4 1 ), Mrs. Lalpham Zauvi (AnneXure 'C-5'), 
s.La lfle1hchawh1gi (Anflexure 'C-6'), Ms. Darthanhneing (Annexure 

'C-7') and also Ms.L.T. Muani (Annexure 'C-8'), Ms.LawremaWii 
(Annexure 'C-9') and Mrs. L. ChungflUngi (Annexure 'C-lO') have 
stated categorically that no donations were secured through Mrs. 
L.R. Mithran nor was sheaware of these donations at the relevant 
time. It is not denied that M/s. Kitply Industries Limited and M/s. 
Warren Tea Limited gave donations to the Trust. What tP 

fiId miqprablv to 

- 	 - - 

LRMithrafl or were connected to the adiudiCatiofl oroer pus ui 

Mrs .. . L.R. MithrrL Mere suspicions, howsoever grave, do not 
prove the allegations made in the Charge Sheet, particulatlY when 
a large number of prosecution witnesses, and defence witnesses 
have stated categorically that there is no nexus between these 
donations and the adjudication order passed by Mrs. L.R. Mithran. 

18. 	
The presenting Officer has alleged that Shri S.P. Goenka, 

Chairman of M/s. Kitply Industries Limited came to know that there 
was going to be formed a Trust by Mrs. L.R. Mithrafl and he had to 
donate a vehicle to the Trust. According to him, there was a pie-
planned strategy between Mrs. L.R. Mithran, Commissioner of 
Central Excise, Shillong and Shn S.P. Goenka, Chairman of MIs. 
Kitply Industries Limited to receive benefit in exchange for a favour 
to be shown dunng an adjudication in the case of MIs. Kitply 

Industries Limited. Why the said Shn S.P. Goenka has not b een 

gciuced as Prosecution Witn2 yy no statement of his w
as  

recorded and brouQht on recordl The Department has failed 
miserably to prove that the donations were given at the instance of 
Mrs. L.R. Mithran or she was even aware of these donations. 

19. 	So far as the Charge No.3 is concerned, it has been alleged 
that Mrs. L.R. Mithran, while acting as Commissioner, Central 
Excise, Shillong failed to maintain absolute integrity by obtaining a 
sum of Rs.1 lakh in the name of Zami Memorial Charitable Trust 
(ZMCT) from unknown and dubious source through bank draft 
without intimation/permission from the competent authority. To 

sustain this charge, the burden of proo.f lies on the department to 

establish that 
Mrs. L.R. Mithran had received Bank Draft of Rsj 

Lakh in the name of Zami Memorial Charitable Trust from an 

unknown and dubious source; and 
that Mrs. L.R. Mithran neither 

- . - 	 nnu nnr sought 
dVU IIILUII•' 	 he same. -- 

PermiSSIOi from the competent authority for t  

1 
1 
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Zami Memorial Charitable Trust received a donation of Rs.1 
Lakh by a demand draft for which the payment had been made in 
cash by an unidentified person. An unidentified man had asked 
Union Bank of India, Kolkata to issue the said demand draft of Rs.1 
Lakh in favour of Zami Memorial Charitable Trust. There is no 
doubt about these facts, but there is no connection between them 
facts and Mrs. L.R. Mithran. If an unknown person makes a 
voluntary donation to a Trust, which is a common practice in India 
as many donors do not like to be identified, it is absurd to charge 
Mrs. L.R. Mithran for this act. It is stated by the Investiqatinq 
Officer in the case himself (Annexure A-I) that the said draft had 
been received by post in the Trust's office. The Presenting Officer 
has argued that Regulation 19 of the Trust mandates that donations 
should. be  accepted only from identifiable sources. There is no 
such stipulation in the Regulations of the Trust. And in any case 
Mrs. L.R. Mithran cannot be held responsible if the said Trust 
received a donation by post from an unidentified persfl.. 

The allegation that Mrs. L.R. Mithran obtained a sum of Rs.I 
Lakh by the said demand draft in the name of Zami Memorial 
Charitable Trust from an unknown and dubious source without 
intimation or permission from the competent authority, is thus 
absolutely baseless in the face of the fact that she never received 
any such demand draft. The evidence on record clearly shows that 
the draft was received by post in the Trust's office and Mrs. L.R. 
Mithran had not received it. 

20. To conclude, all the three charges have been proved to be 
baseless. The Hon'ble Supreme Court has held on numerous 
occasions that mere suspicions, howsoever grave, cannot take the 
place of proof. Attention is drawn to the Hon'ble Supreme Court 
judgerpnt5 in Ministry of Finance Vs. S.B. Ramesh, 1998 (3) SCC 
227; 1998 AIR (SC) 853; Pawan Kumar Vs. State of Haryana, 2001 
AIR (SC) 1324; and Inderjit Singh Vs. State of Punjab, 1995 (S3) 
SCC 289. In this case, while the Prosecution has failed to establish 
any of the charges, the Defence has adduced documentary as well 
as oral evidence to establish beyond doubt that all the charges are 
false and baseless. 

U 
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EzaminatiOn and Cross EamifltiOfl of 

jatinOffic 

Examination by the Presenting Officer: 

Q :- It seems you have been the investigation 	ice! of the case. I am showing you 

documents n - i preliminary inquiry registration report dated 12.03.98, D- 2 
1.99. Please verify that both these documents 

First information Report dt. 7.  

were prepared by you and signed by you. 

A :- Registration report dt. 12.3.98 was registered by Shri M.K. Jha, he then SP of 
the CBI, Guwahati, and First Information Report dt. 7.1.99 was registered by 

Shri B.N. Mishra the then SP of the CBI, Guwahati. The case was endorsed to 

me for enquiry and investigation. 

Q - I am showing you document D-29 i.e.deposit account slip 0fZMCT, 0-30 i.e. 

bank statement 0fZMCT account No. 10308, 9-31 account paying slip for Rs. 5 

lakhs in the Vijaya Bank to the credit 0fZMCT, D-36 seizure memo, 0- 46 a 

letter dl. 163.00 addressed to Shri R.P. Bose, inspector CBI from United Bank 

of india. A demand draft application on the format of United Bank of india to 
th 

he issued in favour of ZMCT for Rs. 1 lakh along with a demand draft dl. 
20  

May. '97, for Rs. I lakh, demand draft no. 535617, 0-49 a seizure meniO. 0-50 

letter dl. 15.5.00 from United Bank of India addressed to Shri R.P. Bose, 
nt signed by Mrs. L.R. Miihran dl. 4.12.98, 0-57 

Inspector. 0-54 money accou  
paying slip dt. 26.5.97 of Vijaya Bank showing credit of Rs. I lakh to the account 

of ZMCT, 0-45 form of annual return of company i.e. MIs. Kilply industries 

Ltd. Please go through these documents and confirm that these are the copies of 

the original documents seized by you during the investigation. 

A :- Yes. I confirm that these are the photocopies taken from the original documents 

duly signed by Shri B. Das, Inspector Cm, ACB, Guwahali which were 

recovered during search or seized during the investigation of the case. 

S.  

I. i 	 I 
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- What was the outcome of the investigation conducted by you in this case?. 

A:— On receipt of order from the Competent AuthoritY, charge sheet was filed in the 

court of Special Judge, Meghalayn, Shillo'ng and departmental action was 
rs. L.R. Mithian the then Commissioner, recommended to be initiated against M  

t 	C.Ex. Shillong. 

çROSS.EXAMINATIQN BY THE DEFENCE ASSlSTANI 

Q:- For how many years you have been investigating officer in the CBI? 

A :- Since I I.08.S2 

Q :- Is it correct that the Governmental instruction provide that whenever a Govt. 

servant is booked tinder the Prevention of Corruption Act, the i
nvestigating 

officer should also investigate whether that the assests of that Govt officer 

exceeded his or her known sources of income? 

A :- Investigatioll is carried out on the basis of the allegations made in the First 

Information Report. 

Is it not necessary to go into the question of disproportionate assests in all such 

cases? Did you investigate in this case whether the assests of Mrs. L.R. Mithran 

had exceeded her known source of income? 

A :- Already I have stated that the investigation was made on the basis of the FIR 

only. Since it was not a disproportionate assest case, investigation was not 

carried out on that front. 

Q :- But is it not a fact that you assessed the value of various items of househOld in the 

residential premises of Mrs. L.R. Mithran when you raided her house in the 

presence of witnesses? 

:- 	
case diary, I am not in a position to clarify this question at A 'Without consulting my  

this belated stage. 
Conid ............ 3 

El 
r 
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Are you not trying to evade answering the question? Why you have not brought 

a copy of your case diary while appearing asa witness in this case in the capacity 

of investigating officer? 

A :- No, it is not true. On my transfer to Calcutta, all the records pertaulmng to 
Guwahati Branch are presently in the custody of S.P. ,CBI, Guwahati. 

Did you recover or seize any unaccounted cash or property or seized any other 

type of assests from the residential or office premises of Mrs. L.R. Milhran when 

these were raided by the CBI? 

A 	So far as I recollect, no cash or assests were seized but some records were 

recovered and seized ex'ing as mentioned in the search list, copy of which 

was given to Mrs. L.R. Mithran, the then Commissioner of C.Ex. 

Q 	
Do you want to confirm that apart from the documents no other assests or 

property were seized? 

A :- Yes, apart from the documents, nothing were seized. 

Q Was any moveable or immoveable property belonging to ZMCT in possession of 

Mrs. L.R. Mithran? 

A :- Apart from the copies of the documents which have been brought on record, 

nothing else recovered and seized. 

Q :- Did Mrs. L.R. Mithran withdraw any amount from the bank account of ZMCT 

A :- Without seeing the cheques of ZMCT, i am not in a position to clarify this 
question. 

Do you mean to say thatyon never inspected the bank records of ZMCT? 

Contd.......... ol_  
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I b A 	In course of investigation of the case, I sel7ed those iecords from Ike kink and 

W perused the same for the purpose of investigation. Since the documents are not 

produced (withdrawn cheques), I can not give any specific reply to this question. 

Q :- Did you find any evidence that Mrs. L.R. Mithran had obtained any personal 
pecuniary benefit from ZMCT? 

A :- Without referring to the records, it is not possible for me to give specific reply to 
this queslion. 

Q :- Did you find any evidence that Mrs. L.R. Mithian used the vehicle donated to 

ZMCT for her own use or use of her family? 

A :- I can not recollect. 

Q :- Did you seize or recover any property purchased by Mrs. L.R. Mithran for 

herself from the funds of ZMCT? 

A :- No. 

Q :- Did you come across any evidence that Mrs. L.R. Mithran was aware of the 

donations given to ZMCT by MIs. Kitply Industries Ltd, or M/s. Warren Tea 

Ltd, or any other person? 

A :-This fact was established by way ofevidence during the investigation of the case. 

Q :- What is evidence you are referring to ? 

A :- Both oral and documentary. 

Q :- Please specify the documentary and oral testimony you are referring to. 

A:- Documentary evidence is the list of documents and the testimony of the witnesses 

are the statements recorded during the investigation. Copies of which have been 

supplied. 

Contd .......... .c 
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Q :- The copies of statements recorded by you in this case are before you. Did any 

representative of M/s. Warren Tea Ltd, deny that the money or vehicle was given 
only as donation to ZMCT for charitable purposes? 

A :- D-22 and D-23 of M/s. Warren Tea Ltd, and M/s. Kitply Industries reflect that it 
was a donation given to ZMCT. But as per D-55, same was dis-allowed by Shri 

A. Mukheriee, Joint Commissioner, Special Range-2 1  income Tax, Kolkata while 
assessing that Income Tax matter of M/s. Warren Tea Ltd, for the assessment 
year 1997-98. 1 also state that what was rejected by Income Tax Officer is the 
claim for Income Tax benefit under Section 80G of the Income Tax Act. 

Q:- Did you come across any evidence that Mr. L.R. Mithtran have personally 
received any cheque or draft in the name of ZMCT? 

A :- The donation has come through post to ZMCT while the payment of the vehicle 
was paid directly to M/s. HAE (Dealer). 

Q :- Was their any other payment received personally by herself? 

A:-No 

Q:- Did you come across any evidence that Mr. L.R. Mithran was aware of the fact 
that one vehicle has been given as donation by MIs. Warren Tea Lid, to ZMCT? 

A:- Since she is a permanent trustee of ZMCT, she should have been aware that a 
donation of vehicle and cash has been given. Moreover, copies of registration 
certificate of the vehicle was recovered and seized during the search at her 
residence. 

Q :- Does the copy of registration certificate indicate anywhere that the vehicle had 
been donated by M/s. \Varren Tea Lid to ZMCT? 

A:- it is not indicated in the registration certificate. 

Q :- During your investigation, did you come across the fact that Mr. A.R. Mithran 
son of Mrs. L.R. Mithran was in the employment of M/s. Kilply Industries Ltd.? 

A:- lie was in employment in the coal export business of the Kitply Industries Lid, as 
reflected in D-56 and D-63. 

Q:- What was the approximate age of Shri A.R. Milhran at the relevani time? 

A:- Without referring my case diary I am not in a position to clarify this point. 

c 	 Contd........6 
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( -  Can vw adeist say whether he was a nunor or major? 

A_Sthiew25fl employment it is presumed that he was major. 

(- Did V=  COM across any evidence that Mrs. L.R. Mithran was keeping a tab all 
the th-itieGf her son Shri A.R. Mithran and was aware of the fict that her son 

wa the enployment of M/s. Kitply Industries Ltd,? 

..-  No eviznct was available in this regard 

C - Did .0 -me across any evidence that Mr. A.R. Mithran informed his mother at 
*hiat the pay or perks received by him from MIs. Kitply Industries 

-' 
6 	'yevidencewas available. 

- 	. 

C-,- 

- 
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THE RECORD SNNARJEE,SJC 	
\ 

EXAMINATION BY THE PRESENTING )-FFICER  

Q. By P.O. 	
I am showing you the documents production memo dated 8.4.2000 
(D-41), (D-42) and documents production memo dated 7.4.2000 (D-4 
3) alongwith (D-13), (D-14), (D-19), (D-21) and (D-44). Please go 
through these and confirm that the documents were retrievedlcollected 

by you. 

Ans. 	
On going through the documents placed before me and the copies of 
production memo placed before me I state that I have collected all 

these documents in question through production memo attached here. 

OSS EXAMINATION BY THE DEFEN 

Q.. 
13y D.A Are you the Investigating Officer of the case? 

Ans. 	No, Sir I have done the part of investigation. 

Q. 	
Why you did not do the full investigation? 

Ans. 	
The main Investigating Officer is Mr. R.P. Bose, presently D.S.P, CBI 
who instructecLfl1etO conduct a part of the investigation. 

Do you draw any inference from the part of investigation that you did ? 
Q.  
Ans. 	I was required to collect the documents and inferences were not required 

to be drawn by me. 

Q. 	
Do the documents seized by you established any inegularities or violation 

of law? 
Ans. 	The documents were only collected by me and not seized by me and 

since I have not conducted the full investigation I cannot comment 
whether these documents established any violation of law. 

Q. 	
Do you see any violation of Law by these documents which are placed 

before you? 
tatement that I cannot comment 	the violation 

Ans. 	I stand by my earlier s  
of law on the basis of these documents 

It 



Did you make up your own mind about the seizure of the documents or 

the main investigating officer indicated you the documents to be 

recovered? 
The investigating officer of the case had given me the list of the 
documents to be recovered. 

Do you agree that your role is only to recover these documents and 
you have not played any further role in the investigation ? 
Yes, my role was limitted to the collection of these documents. 

Do you think that the documents recovered by you are an evidence of 

any violation of law ? 

I stand by my earlier answer that I cannot draw any inference about the 
violation of law as my role was confined only to recovery of all these 

documents. 

r) 
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A==3 W Record of Examination and Cross Examination of Sri K.R.Kabui, S.I. , CBI 

,Guwahati 
 Examination by the Presenting Officer. 

:1 Question 	: 	I am showing you the production Memo dt. 6.4.2000 D. 48) please 
confirm that the document Demand Draft No. 483423 dt. 23.12.96 
was produced to you under this production memo? 

Answer 	 Yes. 

Cross Examination by Defence. Assistant. 

Question 	: Are you Investigating Officer of this Case? 
Answer 	: No. 

Question 	. : Then why have you involved yourself in the seizure of this case? 

Ans 	: I was directed by the main Investigating Officer Sri R.P.Bose to conduct this 
investigation!, 

Question 	: Was your role restricted to recovery of this document only? 
Ms 	Yes. 

Question 	: Apart from recovery of the Demand Draft from the SBI . you did not 
play any role at all in the investigation? 

Ans. 	:Itis true. 

Question 	: What action do you take after recovery of Demand Drafi from Bank? 
Ans 	I prepared the seizure memo and handed over the document to main Investi 

ganng Officer. 

Question 	Do you examine any other aspect of the Case ? 
Answer 	I did not 

Signature. 

1 
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Record of Examination of Sri P.K. Thakuria, Manager, KITPLY Industries. 	\ ?) 

Examination by the Prescnting Oflicci 

1. 	1 am showing the statement dated 18.8.99 of PW- I I. I'Icasc go 
through the statement and confirm whether you have, given this 
statement to CBI officer. 

A. 	Yes, I have given the staterne lit. 

Cross Examination by the Defence Assistant 

Did the CBI Officer tell you as to why he wants to r{cord you 
statement? 

A. 	The CBI had told me that there is an allegation against soinç lady and 
the statement is to be recorded in this context. 

Did CBI tell you the name of the lady? 
Ans. It has been long time, I do not remember. 

Do you remember as to what is allegation against the lady? 
Ans. No, I do not reniember, Sir. 

Do you know Siut. L R Mit hran, Commissioner of Central Excise. &. 
Customs (Appeals), Guwahat 2 

Ans. Yes, I know. 

Have you ever inhcr? 
Ans. No, I have never met her. 

How do you know her? 
Ans. I have heard of her. She is a important figure. 

Have you seen her? 
Ans. No, Sir. I have never seen hrr. 

Have you heard atiything about the case against licr? 
Ans. No, I have not heard anything. 

Did you or your company Kl'I'PLY offer Smt. Mithmn any hribc? 
Ans. No. 

Did you or your company EIIPLY or any sister concern like Warren 
Tea give Suit Milliran any cash? 

Ans. No, Sir. 

Did you or your company or any associate company give Smnt Mithran 
any vehicle? 

Ans. No, Sir. 

Did Suit. Mithrmn ask KITI'LY Ltd. or Warren Tea to give her any 
donation to Zaini Memorial ('haritable Trust? 

Ans. No, Sir. 

Did Suit Mithrari ask M/s 11TPLY Ltd. or M/s Warren Tea or any 
other associate c'wpany for any favour? 

Amis. No, Sir. 

Is it line that v iir company donated one vehicle to Z;-iini Memorial 
Charitable Trust?  

Anfl. Yes.  

- 

Ii 

LI 

I 
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. 	 S 15: Did you or your company or M/ s Warren Tca Ltd. at any time vrrr 
asked by Smt Mithran to donate, any vehicle or money to /:iini 
Memorial Charitable Trust? - 

MIS. No. Sir. 

Did Suit L R Mit.lira.n at an) time givc any direction to you or '. -oiir 
company RITPLY or War-ran 'F'a for donating any vehicle or any cash? 

Ans. No. Sir. 

Did any other person representing Suit L R Mithraji appwach you or 
your company NITPLY or Warren Tea for donating any vehicle or cash 
to the Trust? 

Ans. No, Sir. 

Did Smt L R Mithran ask you or your company M/s KITI'LY i,Id. or 
Wan-rn Tea for cuiployment of her son? 

Ans. No, Sir. 

Did 'ou at any time inforni Smt. L R Mit.hran that her orm was 
emph)yed in KITP1,Y? 

Aiis. No, Sir. 

Do you categorically say that Sint L R Mithran did not ask you or your 
company 1'1TPLY or Warren Tea for donation of a vehicle or any 
money or for the employment of her son? 

Ails. Yes, I categorically say so. 

Did Srnt. L R Mit bran show a I IV favour to KITPLY or Warren Tea? 
Amis. No, Sir. 

Re-Examination by the Prcscntin2 ()Ilicer 

1. You have stated that neither you nor your comiipany KITI'LY has ever 
informed Smt Mithran regarding any donation or money or vehicle to 
the Trust. You are working as Manager of Kl'J'PI,Y in Gimwahati. Hut 
Oil what basis you are saying that your company did not iiifonn such 
things to Smt Mithran? 

Ans. Since I am associated with the company, I know. 

( 	 . 

,. 
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S 	 Ao-5 
RECORD OF EXAMINATION AND CROSS-EXAMINATION OF SHRI 

SHAMBHUNATH JAJODIA,D1RETOR OF M/S.KITPLY INDUSTRIES 
LIMITED. 

EXAMINATION BY PRESENTING OFFICER. 

Question by P.O. 

I am showing you a document PW-l4 a statement rccorded by CBI on 6.7.2000 
alongwith a document D-56. Please go through the statement and the dcument and 
confirm that you have given this statement and submitted the photo copy of letter dated 
25.7.1997 (D-56). 
Ans: Yes! confirm that I had handed over the copy of letter dated 25.71997 to C131 
c. fficers. 

CROSS-EXAMINATION BY D.A. 

Ouest ion : In what capacity are you associated with M/s.Kitplv Industries l..td. 

/-\ns: At present, I am a flill time Director and Company Secrctar -  hhc Company. 

Question Since when you have been associated with M!s.Kitply Industries Ltd. 

.-\ns: I joined M/s.Kitply Industries Ltd. in May.1993.   Since then I am continuing. 

Ques.ion : Do you know Mrs.L.R.Mitran. Commissioner of Central Excise (Appeals). 

Ans: I know Mrs.L.R.Mitran. 

Question: Did she ask you or your company for any favour, donation or money for her or 
for any members of her family. 
Ans: No Sir. 
Question: Did she ask for the employment of her son in your company? 
Ans: No Sir. 
Question. Did your Company ever inform Mrs.L.R.Mitran. Commissioner that her son 
was employed or associated with M/s.Kitp]y Industries Ltd. 

Ans: No, we did n9t informed her. 
Question: WheTj çyer you employ a person in your Company, do you inform the persons 
parents that lç is 'niployed with you? 

Ar.s. No,Sir. 
L. 



A-6 
Record of Examination and Cross examination of Shri P. Haridasan Nair,  

Executive (Legal), M/sKitply Industries Ltd. 

Examination by the Presenting Officer :- 

0:- I am showing you a statement recordedby CBI on 7.4.200 and also showing a 
letter dt.l0.12.96 (D-li). Please go through the same and confirm the statement and 
that the document is a copy of original letter dt.10.12.96. 

A:- Yes, I confirm the statement and the document. 

Cross examination by Defence Assistant :- 

0:- What is your designation in the Company? 

A:- 1 am a Executive (Legal) of the Company i.e. M/s. Kitply. 

0:- Is the Company known as Warren Tea Ltd. also owned by M/s. Kitply Industries 

No. 

Q:- Are they sister concerns? 

A:_ No, they are two independent companies. 

0:- Does M/s. Kitply control the affairs of M/s. Warren Tea in any manner.? 

A:- No. 

0:- Has your Company given any bribes to Mrs. L. R. Mithran in cash or in kind ' 

No, 1 am not aware of any such thing. 

0:- Did she ask for any bribe in cash or in kind ? 

A:- No not to me. 

0:- Did Mrs. L.R.Mithran show you any undue favour? 

A:- No Sir. 

t L \ r 

t 

I Q:- Did Mrs. L.R.Mithran ask you to donate any vehicle or any cash to M/s. Zami 
Memorial Charitable Trust? Did Mrs. L.R.Mithran at any time gave any direction to you 
or your Company for donating any vehicle or cash to Zami Memorial Charitable Trust? 

A:- No, I am not aware of any such requisition. 

0:- Did any other person representing Mrs. L.R.Mithran approach you or your Company 
for donating any vehicle or cash to the Zami Memorial Charitable Trust? 

A:- No Sir, nobody approached me 

Q:- Did Mrs. L.R.Mithran ask your Company for employing her son in your Company? 

A:- No, Sir. 

0:- Dd you or your Company at any, time inform Mrs. L.R.Mithran that her son was 
employed by you or was conducting any export business on your behalf? 

/.: I am not aware of any such thing.  
o 



: Record of Examination and Cross-examination of Shri And Kiimar Banka, 
Director, M/sKitply Industries Ltd. 

Examination by the Presenting Officer :- 

Q:- Did CBI officer visited your office on 7.4.2000 and made enquiries from you? 

A:- Yes, they had put some question to me which I have replied. 

Cross examination by Defence Assistant :- 

Q:- \Vhat is your designation in the Company? 

A:- I am a whole-time Director of the Company i.e. M/s. Kitply. 

0:- Is the Company known as Warren Tea Ltd. also owned by MIs. Kitply Industries Ltd.? 

A:- No. Warren Tea is not owned by M/s. Kitply. 

(:- Are they sister concerns ? 

A: No, they are two independent companies. 

0:- Does Mis. Kitply control the affairs oIM/s. \Varrcn Tea in any manner 

0- -as your Company given any bribes to Mrs. I... R. Mithran in cash or in kind ? 

No my Company has not given an bribe in cash or in kind to Mrs. l...R.Mithran. 

Q:- Did she ask for any bribe in cash or in kind? 

:- No sir, she never asked for anything. 

0:- Did Mrs. L.R.Mithran show you any undue favour? 

No Sir. 

Q:- Did Mrs. L.R.Mithran ask you to donate any vehicle or any cash to M/s. Zami Memorial 
Charitable Trust ? Did Mrs. L.R.Mithran at any time gave any direction to you or your Company 
fo.: donating any vehicle or cash to Zami Memorial Charitable Trust? 

No, never Sir. I personafly do not know the name of the Zami Memorial Charitable Trust 
which you are referring you. 

0.- Did any other person representing Mrs. L.R.Mithran approach you or your Company for 
danating any vehicle or cash to the Zami Memorial Charitable Trust? 

A:- No Sir, nobody approached us. 

Did Mrs. L.R.Mithran ask you for employing her son in your Company? 

No Sir. 

C Did you or your Company at any time inform Mrs. L.R.Mithran that her son was employed 
H you or was conducting any export business on your behalf? 

'ir am not aware of it 



\ -2- 

Q:- Do you categorically say that Mrs. L.R.Mithrafl did not ask you or your Company for any 
favour, donation or employment of any member of her family? 

A:- No Sir. she never asked for any such fa"our. 
V.: 	. 

\ 



A-S 
Cross_eXal1nat0n of Shri 

aan Khatua, 
Ltd . 

natiOfl by the Presenting Officer 	:- 

statement 	recorded by CBI. on 7.4.20 
and 

Q.- 	
i am showing you a 

(0-12) 	
Please go through them and con firm that . 

you 
copY of ad0cmt 

th 	statement and confirm the document to he 

have g ie jven 
gifll 	letter. the 

the statement and confirm the document.  
yeS, 	I gave 

x mnatj0The Assistant  

What is your designation in the Company ? 

a typist 	of the Company i.e. 	M/s. 	Kit.piy. 
i am 

associated with this case? 	Did voil 

In what way you are 
in this case? 	Are you aware of a n y det a 

tender any evidence 
o.f this case? 

:- My association with this case 	is only that: 
	J. 	typed 
about 	this 

I ho 
case 

document D-12 and signed it. 	I 	know nothing 

T was only a typist in the CompanY- 

\ 

ii 



THE RECORD OF EXAMINATION AND CROSS EXAMINATION OF 
SHRI OM PRAkASH PRAJAPATI I  ACCOUNTANT, KFFPLY 

INDUSTRIES LII). 

EXAMINAF ION BY THE PRESENTING OFFICER 

Q. By P.O. 	I am showing you a copy oI statement purportedly given by you to  

CBI on 16.(.2000: Please go through the statciicnt and conhrni whether 
this statement is given by you and the contents of the statuli 	are 

correct . 
Ans. 	Yes, I conlirrn. 

CROSS EXA'1INATION BY THE DEFENCE ASSISTANT 

Q.. By D.A 	Did CBI ollicer informed you in what connection your statement hac 
been given. 

Ans. 	CB1 officer informed me that there was sonic case. 

Q. 	Do you knv against whom the case was? 
Ans. 	No, Sir1  the CBI Officer did not inform me. 

Q. 	 Do you work in Kitply Industries Ltd.? 
Ans. 	Yes 1 Sir, I work. 

Q. 	Have you heard that your Company M/s Kitply have givc1i I bribe or 
any vehicle to Mrs. L.R. Mithran? 

Ans. 	No, Sir 1 have not heard. 

Q. 	Have you heard the name of Mrs. L.R. Mithran? 
Ans. 	Yes, Sir I have heard that she is the CommissHn': of Central Excise. 

Q. 	Have you heard that Mrs. Mithran has shown any favour to your 
Company MIs Kitply Industries Ltd.? 

Ans. 	No, Sir I have not heard. 

ShmaPrre 
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AIO 
gccord of Examination and Cross Examination of Shri Part Kr. Rose, Managing Director. 

Warren Ttd. 

Exam nation by Presenting Officer :- 

Q No. 1 - I am showing you PW-6 i.e. a statement recorded by ON officer on 14.06.2000. Plcasc 

peruse the statement and confirm whether this statement was given by you. 

Answer 

Yes 1 confirm my statement. 

Q No. 2 : - I am showing you document 1)-I 7, a copy of (chit dt. 1.11.96 for Rs. 301 955/- issued by M/.',. 

Warren Tea Limited), D-18 a letter dt. 21.12.96wrincn by Warren Tea ltd. document D-23 copY of a note 

dt. 20.12.96 on note pad of Mis. Kitply Industries addressed to Shri Pratt Kr. HOSC from Shri S.I. 

Gocuka. document D-20 copy of a demand draft dt. 23.12.96 for Rs. five lakhs in favour of /.M(l. I)-22 

copy of payment voucher dt. 11.11.96. D-59 copy of a fax communication of mcssagc dt. II II .96 on 

note pad of MIs. Kitply Industries from Shri S.P. Gocnka. Please pertisc these documents and coni tYrn 

that rh' arc the copies of original documents. 

\nswer :- 

Yes! do confirm. 

Cross Examination by the Dcfcncc Assistant - 

Q No. 1. - Your company paid an amount ofRs. 301955/- for purchase of one Tata 1)iesel Vchicle(Iata 

Mobile) to be given as donation to MIs. ZMCT. Was it really a donation for charitable purposes or was it 

a bribe to Smt L.R.Mitran under the garb of donation? 

1' 

I 

I 
I 

is 



,

.nswcr :- We paid the amount directly to M/s. Ilimant SiAuto Enterprises, at the instance of Mr. 

S.P. Gocnka who was a Board Advisor during the rctcvant point of timc. This paymcnt was made to M/s. 

FE for a purchasc of a vehicle. I can not say the puosc for which such a payment was made for 

purchase of a Tata Diesel Vehicle. At this point of time, the question of whether or not this payment was 

a bribc can not be answered by me. 

Q No. 2 : - Had you known that this payment was directed to he ma1c by Shri S.P. (ioenka for bribing a 

Govt official, whether you would have made the payment as per the direction of Shri S.P. (iociika 

Answer : - No, because this payment was made for purchase of a I ata 1)icscl Vehicle and a cheque was 

made out in the name of M/s. HAE. 

Q. No. 3:— Whether you made similar payments at the in'tancc of Shri S.P. Got:nka ? 

Answer :- We used to pay donations to various institutions. We made the donation of vehicic and Rs. S 

lakhs to M/s. ZMCT by way of hank draft at the instance of Mr. S.P. Gocnka. 

Q. No. 4 : - Did your company pay any bribe directly or indirectly to any Govt. official at the instance of 

Shri S.P. Gocnka? 

Answcr :- No 

Q. No. 5:— Do you know Mrs. L.R. Mitran? Whether you or your company know Mrs. I-R. M itran? 

Answer :- No. So far as I am concerned, I do not know her. 

I- 
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rd of Examination and Cross-examination of Sri Suhhojit Kr. Ghosh. General XaSer (finance), Warren Tea Ltd. Calcutta. 

Questions by P.O. :-  I. 

Q :- I am showing you a document PW 7 i.e. a statement recorded by C131 on 
14.6.2000. Please go through the statement and confirm whether this statement was 
given by you. 

A :- Yes, I do confirm it to be my statement. 

Q:-! am putting before you documents D-27. D-28, D-33. D-34, D-55. Please peruse the 
documents and confirm whether these are the copies of the original documents. 

A:- Yes I do confirm that originals of these documents were submitted to the CR1. 

Cross_Examination by the Defence Assistant. 

Questioned.:- Your Company donated one Tata vehicle to M/s. 3ami Mem orial Charitable 
Trust and also donated Rs.5 lakhs to the said Trust. You also claimed before the Income 
Tax authorities that these donations had been made for charitable purposes and that you 

were entitled to Income Tax benefits under Section SOG of Income Tax Act. Is it true 7 

.\Yes we did claim the benefit under Section 80 G of the Income Tax ofthe donations 

• 	I 

to iami Memorial Charitable Tru 
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A,42, 
Record of Examination and Cross-Examination of Shri San jay Sen. Manager Accounts. 
Warren Tea Ltd. 

Question by P.O.: 

I am showing you one piece statement dated 2.5.2000 recorded by CBI alongwiih 
document D-24, D-25, D-26 and D-61. Please go through the statement and confirm that 
the documents are copies of the original supplied by you to CBI. 

Answer: Yes I do confirm. 

Cross-Examination by D.A. 

Question: Your company made a donation of one Tata Vehicle of Rs.S lakhs to ZM(T 
(ZamiMemorial Charitable Trust). Your company also claimed before the Income-lax 
authorities that these donation had been paid for charitable purposes and that were 
entitled to Income-Tax benefits under Sec.80G olthe Income-Tax Act. Is it true. 

Ans: Yes this is true. But the donation was disallowed by the Income-Tax Authorities at 
the time of assessment for non-production of 80G certificate. 

- 
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A")3 . 

jord of examination and Cross examination of Sri Arun Raha. 	C,LL/1I 

by Peenting Ofliccr 	- 	 EXAMINATION Que8t''' \!. 

wlu're were you working at the relevant time? 
Warren 

:j. 	At the relevant IimC, I was not working with Warren Tca but with 
) 	 Ltd. Guwnh;tti, which is an associtc of Warran Tea, as an Acting 

1dustrw' 
Mana'• 

•; 	Q.2. 	
I am showing you Document No.40 Production Memo d:itcd 28.4.2000. 

pieasc confirm whether the document bears your signature. 

Yes, it bears nw signature. 

Do you confirm that the documents listed in D-40 Production Memo wcrc 
banded over by you t4 s the CBI ofli'cr Sri R.P. Bose? 

I do not specifically remember. The CBI listed the documents and took 
my si.gflattreS 

Questions by Defence Assistant 	- 	 CROSS EXAMINATION 

Q.1. 	When the CBI officer cor.tactcd you on 28.4.2000, when you signed t})j 

production memo, what did he. tell as to why he has asked you to do so? 

A. 1. 	Actually when the Calcutta office informed mc that the (IOCUfl]CIItS have 

been sent. I took it and handed over the documents to CflI ofTicrr. 

Q.2. Did you give any documents to CBI? 

A.2 I do not remember whether he gave these documents to CBI. 

Q.3. Did the CB! officer tell you why you have to produce these documents? 

A.3. I do not remember what the CBI officer told mc. 

Q.4. WhvdjdyoucoinetOCBlOflicC? 

A.4. I came to CBI office on instructions from my Calcutta Officc. 

Q.5. Did you give CU! anything? 

A.5. I do not remember whether! have personally handed over the 
documents. 

Q.6. Is it true that Ilic CBI officer wrote somçthing and told you to sign? 

A.6. Yes. 

Q.7, Did you feel thiratened that if you do not sign it, they might try to harass 
you? 

'I 



, Al. I never felt threatened that if! do not sign it they might harass mc. 

Is it true that you did not given any (Iocwner)ts? 

I do not remember personafly handing ovcr any documents, 

Q.g. For bow many hours you were in CBI office? 

For one and a half hour. 

Q. 10. Did the CBI tell you anything about the case as to why thcy axe asking 

you to sign it ? 

No. 

Q.1 1. Did you know anything about this case? 

A.11. No. 

Did your company Warren Industries or any associate company tondcr 
any money, vehicle or bribe to Smt. L.R. Mithran? 

A. 12. 1 do not know. 

Did you know anything more about tbis case? 

A.13. NO. 
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A ,46 
Record of Examanination and Cross Examination of Sri Pipin Cli. Bordoloi, r " 	Asstt.Manager, SBL CO-- Qtu,a_L 

• 	Examination by the Presenting Officer. 

Question 	I am showing Memos listed in D-38 bearing your signature. Please verify rather 
these are your signature? 

-. Answer = 	Yes, the document bears my signature. 

Question - 	Under this document it is mentioned that document having description original D-B 
No. 177156 dt. 7.11.96. was produced by you to CBI. Please confirm whether 
you have produced the document? 

Answer 	- I confirm. 

Cross examination by Defence Assistant. 

Question 	= Did the CBI Officer who seized the Demand Draft from you told you as to why 
they were doing so? 

Answer 	= The CBI officer told me tht it is a piece of document. 

Question 	Who paid the money for this draft? 
Answer 	= I do not know. 

Question 	= Do you know anything about the case in connection with which this demand draft 
was seized from your branch? 
Answer 	= No, SiL 

( 

Snatre. 
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THE RECORD OF EXAMINATION ND CROSS EXAMLNI1ONQE 
HRI PARESH CHANPRA SHARMAH PU DETY MANA 

S 	
JJLJNII 

BANK OF 1NT)IAq.S. RQAD BRANCH GtWAF!AIL 	 iHJ 

EXAMINAtION BY THE PRESENTING OFFICIR 

Q. By P.O. 	lath showilig yoi.a stacmcnt dated 16.5.2002. l'lease confirm whether 
this statement is given by you to the CBI Officer? 

Ans. 	Probably I have given though I cannot remember the contents. 

CROSS EXAMINATION BY THE DEFENCE ASSISTAI 

Q.. By D.A 	Have you signed this statement?IS it possible that CBI Officer has wriUcfl 
something which you have not stated? 

Ii 

Ans. 	I have not signed it. I cannot remember, I have forgotten hetticr the 
language uscd is the same which I spoke or it is written by;CBI Officer. 

Q. 	
Do you kntw who paid the money for the demand drall of Rs. 1 ( one 

lac? 

Ans. 	I do not know. Therc arc so many customers. 

-"' 

.c:)7 /' 	' •'-' 

'J(5 

.1 
•1 



1 
gecord of ExamiflatiPi 	C -vc 

s1o . t_ Th  
I an showing you a Statement (Pr-15) 4: jonbP.O: 
by CDI on 24.8.2000. Please go through \ which is recorded 

and confirm whether .this was given by you 
the statement 

the co 	
re also confirmed by 

ntents of this statement and 

iou. 

Yes. 

I am showing you documents D2 (Seizure Memo 
uestiOfl 	: 

24.82000, D-63 copy of the Resister of ffaa Khnna 
dated 

D4 Electricity Diii letter of Sub_DIVtonal 
ilding, 

Tura from 	itrode Marak, n —65 Receipt of Electri- 
officer, 	 am 

Bill, D-66 E'ectriCity 8111 	in the nam& of Shri Al 
city 

D-67 Seizure Memo dated 14.6.2000. PleaSe se 
Rohum and 

confirm ihether 	the documents rnere 
 

thc. and 
frorn your possiOfl. 

Yes. 

C.osc_eXamatP'2 b11D.A 

Qu.LOfl 
: Ithere any mention cf Mrs. L.i?.i'r0fl 

in 

s' cent. 	the documents sei2ed from you ? 

nSCr : V01he name of Mrs. L.Th1tth.r 	
Is not there fi 

state7fleflt or any of the docu1CfltS i'ec ered •fro. us 

.estOfl 	Is there any CQflflCtlOfl betu'efl uou 	st 

and 77Mrs. L.R.Mlthrafl? Is there any 
conflCCti 

bet:eefl the d ocume ts reco red from 'iou and Mr L.i7J1IthT'0' 

;nswer : 

 

[here is no coni ctifl. 

2 
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Record of Examination and Cmss Examination of Sri S.K.1t'y.  

Uim'itcuiigkt utn Fnter'i it 

Faniin jima in the Prect uitmg 011k er 

Question 	: I am Sho\ 1mg you document D-39 Please confi,m h;mt ii .11 s 

signature? 

Answer 	Yes. 

j 	 Question 	: I'leasc con 'mm that the doeumcnl Iitcd in I )-3') are tendered 1 ' 

CD!.' 
Yes I tcndred thcse doemmnments to ('111. 

Questin sho\ imo to von satcinent icn by von (In IS. 	)o) amid lie state 

meat on 2.'. .2K to the C!31 ()ilicei. I'Icasc . go tiiunigh the sii macill 

confirm cmv h 1111.7 'IOU have ej'cfl that 'titciilcn( and ci ntcnl' tllLI.OI 

Answer 	Yes . I hae oiven time statenlemits. 

Question 	: I am shoiint Von copies of documents 1)- 15, 1)-I 6. 1)-SI . I '- 	amid D-59  

Please, go II; ugh thcm and confirm whether they have Iccn '.iieI hy I . 

I limuatsingLi .\u(n Enterprise '.' 

Answer 	: Yes. 

Cross Exanjination b Defence Assistant. 

Quelion 	\Vhen the 'UI sei7ed these docunjeimls amid recoided your slalcllleIll. d1 

they tell von by they %VLfC doing thuu ? 

ncver 	: They told Inc that theme is omc cnquun alnutut thus ehuche. 

Question 	l)o you know .\tms. LR.Muhran ! 

Answer 	I do not kmu. ov. 	 S  

Question 	I law you ever talked to .\ Is. 	Iithramu liver P1° 	Othkm'.' SC 

Answer 	: No Sir. 

Question 	Did \ l. I RAN hithiran issued any instfllct ion to .% - oil or.111Y or  ill tVI miu Ii 

deliver this chiic1e ? 

Answer 	No Sir. 

Question 	According to you is there ally connection between the elmic1e cold 1w You 

and \t. L.R.Mithran? 	 S  
Answer 	No Sir, as tir as my knowledge 

ionalu 
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Record of Examination and Crossexaminat10fl of Shri NiruDam ' 

Kar, A.C., Vigilance 	 J 

Question by Presenting Officer :- 

Q:- I am putting before you a copy of statement dt.6.7.2000 recorded by CBI along 
with one enquiry report dt8.12.97 in connection with involvement of Smt. L.R.Mithrafl. 
please go through the statement and enclosed document and verify whether this 
statement was tendered by you and the contents of the report dt.8.12.97. 	

4 

A:- I do confi. 

Crossex3mlflati0fl by Defence Assistant :- 

Q:- Is it true that you never made any enquiry in this case and your enquiry report 

dt.8. 12.97 is imaginary? 

A:- I deny the allegation and at the same time I must add that it was a discreet 
enquiry conducted In different places of North-East as per direction of D.G., Vigilance 
and forwarded through Additional Commissioner, Vigilance, Calcutta under whose 
superViSiOn the entire action was taken. 

Q:- What is discreet enquiry? How it was conducted in this case? 

A:- The discreet enquiry means without summoning and recording any official 
documents or statements of any person and, therefore, such a report is not a 

condusive report. 

Q:- You did not call for any documents nor did you verify any fact from any witness in 

this case. Is it true? 

A:- Officially we did not call for any documents, that is true, and no statements were 
recorded, it is also true. 

Q:- What are the documents you called for unofficially? 

A:- The documents might have been disclosed in the enquiry reports and subsequent 

reports.. 	 1: 
Q:- Does it mean that you submitted more than one enquiry report? 

Contd ... P12. 
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A:-SI said earlier that It was not a conduSiVe report and followed by number of 

reportswhh are not in records. 

of D-68 which is the enquiry report submitted and signed 
Q:- I am showing OU a copy 

by you on 8.12.97. 
Who are the persOnS you contacted for enquiring the facts which 

you he mentioned In your enquiryreport? 

A:- 

	
Ithout reffln9 to all records, I cannot aner. F 

Q:- Where are those documents? 

A:- As per records it was with Directorate General of Vigilance to whom it was 
and from there it was perhaps sent to CBI for making in depth investigation 

submitted 
instead of conduflg by Directorate of Vigilance. 

Q:- I am now showing YOU the list of 33 witneSses  cited in this case. Your name 
Before submitting your enquiry report, did you make any 

appears at Sl.No.3 In this list. 
enquiries with any of the remaining 32 witnesSes in this case? 

A:- I have alreadY anered that my report was a discreet one and the detailed 
by CBI and hence the question of contacting 

investigatiOn was ordered to be conducted in the list (excepting me), which I have seen for the first time, 
the persons mentioned 
does not arise. 

Q:- Do you mean to say that you made discreet enquiries with the personS who are 

not in this 1I 	of 

said that I have seen the list for the first time and also that 
A:- As I have already 
without seeing the records I cannot make any comments. 

Q:- Did you contact any witnesses at all for conducting enquiries? 

A:- ObvIOUSlY I have contacted a number of personS discreetly or through source. F 

Q:- Who are thesepersons? 

A:- After a gap of five years I cannot aner this question without seeing the records 

with reference to the list shown to me. 
Contd .... P/3 
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:- When you are fully aware that you have to appear as a witness before the enquiry 
ruthority in this case, why did you not carefully go through the records before 
ppearing before the enquiring authority? 

:- I have objection to this question. 
02 C 
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Record of examination of Shn A.KDas, the then Deputy 
Director (AE), Kolkata at Kolkata on 25.06.02. 

Question by Presenting Officer :- 

Q:- I am producing before yoU a statement (PW —2) recorded by CBI and also a 
clocument(D-3), a show-cause notice dt. 28.2.95 issued to M/s.. Kit Ply Industries 
and others. Please go through the statement and the document and confirm 
that you have tendered the statement to CBI and Investigated the case which 
ultimatety you propose as a show cause notice to M/s. Kit Ply. 

A:- Yes, I have gone through both of them and confirm the same. 

Cross examination by Defence Assistant :- 

Q:- Is it true that the actual amount of duty evaded by M/s Ktt Ply was 
Rs.58,96,580/- whith amount was subsequently confirmed by the CEGAT and 
Hon'ble Supreme Court? 

A:- I have no knowledge about the case after it reached the Tribunal. 
Thereafter I was transferred from the DGAE and ti 	fter I have no knowledge 
about the further development of the case. 

Q:- Is it true that the amount of duty evaded involved in the show cause notice 
proposed by the Anti-evasion Directorate was Rs.35.79 crores? Does it not show 

• 	tiat show cause notice was Issued for a highly inflated amount? 

:- )e DGAE, cases were investigated on the basis of available records, the 
understanding of the law on various points and proposed show cause notice 

• used to be drafted issue-wise based on the evidences at hand. In this particular 
case also,the same norm was applied and on various points the demands were 
made gMng the reason for the same and the basis for quantification.DGAE only 
investigates and proposes the show cause notice. It is approved/issued by the 
Commissioner concerned who is not part of Anti-evasion set up. 

Q:- Is it obligatory on the adjudicating authority to confirm the same amount of 
duty which has been proposed to recover under the show cause notice proposed 
by the Anti-evasion Directorate? 

A:- Not at all. The show cause notice only proposes what appears to have been 
evaded. It is for the adjudicating authority to take an impartial view and to 
dedde it on merits. 

a. 
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Q:- Is it true that it often happens that the amount of duty confirmed by the 
adjudicating authority is often much less than the amount of duty proposed in 
the show cause notice? 

'I 
: 

A:- It can happen and will depend on the facts of the indMdual case. However, 
I have no statistical information at hand right now. 

(S 
Q:- Where the amount of duty confirmed by adjudicating authorityrnuch less 
than the demand proposed in the show cause notice, will it show that the 
adjudicating authority has shown undue favours to the party? 

A:- I do not think so. Whener_the amount in the show cause notice is 
ueduced or even dropped1eaj[idicating authority, it is in the form of his 
speaking order where he gives the reason for reducing or dropping the demand 
and such order is subject to appeal by the department or by the party. So, the 
system exists to take care of the mistake, if any, committed by the adjudicating 
authority. 

I 
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• 	CUSTOMS, EXCISE & GOLD '(CONTROL) APPELLATE TRIBUNAL 

	

EASTERN BENCH 	CALCUTTA 

	

• 	 : • 	' 	 12. AP.kAL S /vl37,I38/97 

Arising out of Order-in-Original No.32/Commr./Ch.41/CE/96 dated 
5.12.1996 passed by Commissioner of Cntrl Excise, Shjllong. 

I. tI/s Kitply Industries Ltd. 
2. Shrj P.K.Goenka 

APPEL[.ANI (S) / APPLICANT (S) 

(Rep.by Shri V.Lakshmikurnarao, Ad"ocate) 
VERSUS 

Commissioner of Central Excise, Shillonq 	 RESPONDENT (S) 

(Rep.by Shri N.C.Roychowdhury, Senior Advocate) 
(:op A 11 

SIIRI P.C.JAIN, MEtIBER (TECHNICAL) 

SIlT. ARCHANA WADHWA, HEMBER (JUDICIAL) 
/ 

ORDER NO.  

of the Final Hearing : 	24.09.97 

of the Pronouncement 	Is 	•3 	4 	I 

(j• /Y . 6 .? 
Per Shrj P.C.Jajn 

Briefly stated, facts of the case ar' as followo 

1.1 	It is alleged that acting on intelligence that the 

appellant herein has been evading Central Excise duty tliroiiqh 

Substitution of grades and undervaluatjou, searches were 

conducted by the Central Excise officers at the Head Office and 

different branches of Kitoly soread all over India on 21.7.94 

ft the instance of the Director General of Anti -evasica 

(hereinafter referred to as DGAE). After detailed 

investiqati on  through scrutiny ol records and or;il statements 

recorded from different persons, a show-cause notice date 1d 

2 0.2.95 was issued to the apoellant for a1)eqd evasion of dtmtJy 

account of undervaluot ion of goods and smjbst itmit ion of 

ConI:d .... 2/ 
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by 	selling 	plywood 	of 	alleged 	inferior 	quality 	( 'x grad 	at 
the 	price 	of 	prime 	or 	superior 	quality, 	although 	duty 	was 	Paid 
at 	the 	time 	of 	clearance 	of 	the goods 	from 	its 	factories at 	the 
price applicable 	to 	the 	former 	inferior grade. 

1.2 	Undervaluation 	and 	evasion 	of 	Centrl 	Excipe 	duty as • 

given below was alleged under 	the 	following heads 

(a) 	it 	was 	alleged 	that 	the 	appellant 	cleared 	about 
20% 	goods 	for 	sales at 	factory-gate 	which 	were 	deliberately 	put 
at 	a 	far 	lower 	level., 	even 	below 	the 	cost 	price, 	to 	establish 
price 	under 	section 	4 	(l)(a) 	of 	the 	Central 	Excise 	Act 	1944. 
Loss 	incurred 	in 	these 	were 	more 	than 	made 	up 	by 	selling 
remaining 	about 	90% 	from 	its 	various 	depots 	a ll 	ovor 	India 	by 

: 
uomarking 	the 	prire 	to 	the 	extent 	of 	1001. 	to 	at 	the 
factory 	gate 	were 	not 	open 	to 	all 	but 	only 	to 	some 	or 	certain 

adOpted 	dealers. 	It 	was 	alleged 	that 	evapion 	of 	duty 	during 

the 	period 	February 	1990 	to 	June 	1994 	was 	to 	t h e 	tune 	of 

P5.18,47,91,34?00 
• 

(h) 	It 	was 	also 	alleged 	that 	about 	50% 	of 	the 	total 	pales 	O 

the 	appellant 	were 	made 	from 	the 	Depots 	to 	one 	(-1/s 	Londle 	& 	Co. 	* 

(hereinafter 	referred 	to 	as 	Landle) 	at 	discouts 	varying 	from 	20 

to 	25%) 	and 	in 	case 	of 	inferior 	'X 	grade 	goods -upto 	457. 	a9 

against 	the 	normal 	trade 	discount 	of 	131, 	to 	201. 	allowed 	tO 

others 	dealers 	buying 	the 	goods 	from 	the 	depots. 	In 	lieu 	of 

this 	special 	treatment 	given 	to 	it, 	La -idle 	had 	borne 	all 	the- 

advertisement 	expenses 	for 	the 	oroducts 	of 	the 	a ppe11t, 

;aIieged 	that 	advertisement 	of 	a 	product 	promotes 	its 

marketability 	and 	conseqIJy 	lip 	v1ue. 	Thus 	a d ver tisement 

Contd. . . 
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cost is required to be borne by a manufacturer of the said 

product. Flence cost incurred by Landle on advertisement for 

and on behalf of the appellant was proonsed to be charged to 

duty. Alleged evasion on this account was calculated at 

Rs.7,05,95s368.00 during the aforesaid period. 

(c) 	It was also alleged that Landle had qiven Rs.2 

crores interest-free deoosit to the apoellant, while no such 

deposits were taken from other dealers. 	It was, therefore, 

alleged 	that 	the 	appellant 	had 	obtained 	additional 

consideration by way of interest on such huqe deposit in 

respect of its sales to Landle. 	Such additional consideration 

did not form part of the sale price of the goods. 	Alleg?d 

evasion of Central Excise duty on this score was calculated at 

Rs . 48, 48 , SO0/-. 

1.3 	Next allegation was that the aopellant had declared 

different prices of two grades of its various varieties of 

goods. 'X' grade was declared to be of inferior type and, 

therefore, its price for factory qate sale was declared at a 

lower level than the corresponding prime ouality of goods. 

Consequently, lower amount of dutY was paid on such Ix ,  grade 

goods. It was, however, allelged, based on evidence of sales 

from 	seven 	(out 	of 	twenty-two) 	depots 	(located 	at 

Vishakhapatflam, 	Madras, 	Nasik, 	Calcutta, 	Jajour, 	Pune and 

Bangalore) 	that 'X' grade goods were sold as orime-qualitY 

goods at prices applicable to the latter. 	Evasion of Central 

Excise duty on this point, by removing distinction in respect 

of all 'X' grade goods was alleged at Rs.9,81,77,589.00 during 

the aforesaid period. 

ti 
1- 
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1.4 	On 	adjudication, 	the 	Commissioner 	of 	Central 	Excise, 

Shillong 	(hereafter 	referred 	to 	as 	the 	Commissioner) 	dropped 

the 	demand 	of 	Rs.1847,91,347.00 	holding 	that 	the 	ex-factory 

price declared 	by 	the appellant 	and approvaA 	by 	the Revenue 	is 

not 	artificial.. 	Relying 	further 	on 	Apex 	Courts 	judgement 	in 

the 	case 	of 	Indian 	Oxygen 	Ltd. 	(1988 	(36) 	ELT 	7231 	to 	the 

effect 	that 	once 	the 	factory 	gate 	price 	is 	ascertainable, 	all 

assessments 	would 	be 	made 	at 	that 	price. 	We 	consider 	it 

appropriate 	to 	reproduce 	the 	Commissioner's 	findings 	on 	this 

aspect, 	since 	these 	have 	been 	challenged 	by 	the 	ld. 	advocate 

for 	the Respondent 	tht 	there 	is no estoppel 	against 	the Revenue 

in 	arguinq 	against 	thaid 	finding 	in 	support 	of 	his 	case 

while re,isting the Appeal 	on 	other 	points. 

In fine, I find that the stand of 

the Deptt, for raising a differ -itja1 amount 

of . 1847,91,347/_ is WsU5tajnable for 

the follo-i-diir reiscns 

I\ 

r 

1 " 
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N. risnte costinc recovered during 

the search can not form a bsi3 for ariving 

at the correct 	value" for all gaods manu- 

factured by H/s. Kitply. 

l•lultinlying the entireclearanco 

as reflected in the RGI/RT-12 of the company 

by the highest price Zh).'fl 	in couple of bills 

recovered is neither ethically acceptable nor 

arithmetically carrect as huge stocks are still 

lying unsld in the de - ts on the day of the 

raid. It can net be taken for granted that 

they will all be sold at this highest price. 

At best, 	this is a more presurnptin. Besides 

all clearance—S have not been sold at this 

highest price; this is a matter of fact as COU33  

be seen from bills produced by li/a. Kitply. 

It is/fact that some bills have 

actually shown high price, 	but it is also a 

fact that all bills have not shown the same 

high price and theref're the arithmetical 

calculation of 	c. 	18, 117,913 147/ 	in incor)cct. 

I'he position wuld be very different 

if the Departsent could arove with documentary 

eiidcnce that there 43s a flow back. Had there 

been proaf if some flow back, it could be 

concludet that the ex—factary sales price is 

unnaturali y 1,.: and 	therefare unacceptable. 

L H 
Contd .... 6/ 



c) 	It can not be disputed that the 

party have been filling their price lists 

from time to time al2ngwith bills of the 

depots. All theAc price lista have continued 

to be aoaroved; unless it can be proved with 

documcntary evidence that the sales from the 

depots are much higher even after giving 

admissihie deductions the Depirtrnent does 

not have suffiojent evidence t hold that 

the price lists aprovcd are incorrect. 

11I 
Ii 

In order to prove further that the 

ox—factory price is artificially low, investi 

gation has cnducted a special costing through 

the deportraentai Chartered Accointart for 

the years 193-914 and 199 -95. As per this 

cost reprt the total cost is less than the 

corresp3nUiflg total assessable value except 

for Tthsukja unit for 1993-91s in which the 

t)tnl cost marginally exceeds the total 

c )rrespsndtng assessable value. Hence, even 

as per this report the declared assessable 

value is nt unnatural. 

Since t'ie Depnrtient has not been 

able t -  Prove with docrientnry evidence that 

he ox—factory once declared is ertifically 

low e  the data - f the arty for aplying the 

ratl- of the dcciion in Indian Oxygcn—vs- 

giI 
	 Comgiosi,gier, Central [xcie as reported in 

1903 (36 ELT-723) is acceptable. 

7! 
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1.5 	On 	the 	question 	of 	under_valuation 	to 	the 	extent 	of O\ 
\ 	:H; 

advertisement 	expenses 	and 	the 	notional 	interest 	on 	interest 

free 	deposit 	of 	Rs.2 	crores 	from 	Landle, 	the 	Commissioner 

upheld 	the 	allegations 	made 	in 	the 	show-Cause 	notice. 

Commissioner's 	findings 	are 	that 	the 	statements 	of 	apoellant5 

personflel 	of 	Landle 	and 	of 	a dvertising 	agencies 	brouqht 	on 

monitoring 
record 	confirm 	that 	planning 	billing 	etc. 	of 	all 

advertisement 	activities 	of 	Landle 	were 	controlled 	and 

supervised 	by 	the 	appellant. 	Commissioner 	has 	also 	observed 

( 	that 	had 	not 	the 	advertisement 	expenses 	been 	t- 	incurred 	by 

Landle, 	the 	same 	would 	have 	been 	incurred 	by 	the 	appellant 

thereby 	enhancing 	the 	cost 	of 	the 	appellants 	products 	and 	it 

would 	have 	resulted 	in 	h  igher 	assessable 	value 	at 	the 	factory 

- 	
-. gate. 	There 	IS 	thus a direct 	nexus 	between 	

the higher 	discount 

Landlè 	by 	the 
	

apoellant 	and 	the 	minimum 	quantity 	of 
given 	to 

products 	tobe 	supplied 	to 	Landle 	by 	agreement 	with 	the 	latter 

hand 	and 	the 	additional 	considetatior 	of 
on 	the 	one 

advertisement 	cost 	incurred 	by 	Landle 	which 	in 	the 	normal 

: 
have 	otherwise 	been 	incurred 	by 	the 	appellant 	on 

course 	would 

the 	other 	hand. 	Hence 	the 	amount 	of 	duty, 	as 	alleged 	to 	be 

evaded on 	this count was confirmed by the Commissioner. 

1.6 	
Similarly, in respect of additional consideration of 

notional interest on the interest-free security deposit made by 

Landle, the Commissioner has found that apoellants plea that 

security or as credit facility inasmuch 
deposit was taken as a  

as huge stocks of goods were sold to Lanole is not correct 

because such a credit was not taken from other buyer/and credit 

I Contd .... 8/ 
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HE 
facility for a certain period was given to others as well. 

Hencr. 	confirmation of alleged duty e"asion on this account. 

1.7 	As regards sale of X' grade products as prime quality 
	74 F .  

from seven depots for which evidence was adduced by the Revenue 

in the show-cause notice and there being no evidence in this 

respect with regard to sales from other depots, Commissioner 

has confirmed the demand of Rs.58,96,580/- on account of sales 

from those seven depots alone instead of much larger amount of 

evasion alleged. U.- 

Hence this Appeal before the Tribunal. 

2.1.1 	Ld. advocate, Shri V.Laxmikumaran for the appellant has 
	¶ 

submitted that it is apparent that the Commissioner has 

accepted the assessable value, as approved, at the factory 

gate. 	Once the price at the factory gate is ascertainable and 

has been accepted, 	question of any additional consideration 

does not arise. 	He further submits that once the price under 

Section 4(l)(a) is available and is not disputed, Revenue does 

not have the choice to consider the price at Depots/branches, 

ilc cy the Apex Court in Indian Oxygen 	(supra). 

It is also not disputed that. I,andie has taken all the goods 

from depots at discounts higher than those available to other 

buyers/dealers. 	But 	this 	fact, 	he submits, 	is totally 	
'c. 

immaterial to the assessable value at the factory gate which is 

r-at disputed. 	A.1l the goods cleared from the factory have 	. 

invariably paid duty at that undisputed assessable value. 	.. 

2.1.2 	To elucidate the above submission, it is approPriate to 

reproduce the submission of the appellant in para C-7 of its 

Appeal memo, which was vehemently urged by the ld. advocate at 

Contd .... 9 / 
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the time of hearing - 

C.7 To explain it further it, is subthittCd that thc,total sales made by the 
: 

appellants during the period 1.2.90 to 31.3.94 is to the.tune of Rs.363 crores. Out 
+ 	 ( 

of this the sales made to Landle.ex-depOt was to the tune of Rs.120 crores. The .. - 
• 	. 

appellants had they charged Landle for the sales made ex-depots at the same prices t 
atyicl they sold to the dealers, i.e. extending only 20%, discount instead of 25 to 

45% discount, they could have charged and realised Rs. 148 crores (taking an 

average of 35% discount). Thus the appellants could have sold the goods at list I 

less 20% discount being the price charged to dealers andrecovered Rs.l48 crores 

from Landle. However the appellants have charged . and.reCovered only Rs. 120 
................... 

crores from Landlc. Thus the appellants have, charged and recovered less by a1, 

sum of Rs.28 crores (the difference between the sale price to dealers vis-a-vis the 
e of the higher discounts offered to Landle. The notice sale price to Landle becaus  

alleges and the impugned order confirms that the tota1additional consideration ; 

(advertisement plus interest) during the above period was tothe tune of . 25 

crores. In othevords if the entire tnsaction is looked into in the proper 
have charged and recovered a sum of nersoectiVe it would show that the appellants  

'Rs. 120 crores plus 25 croçes i.e. 145 crores from Landley. whereas they could jJ1L. 
:t. 

ha- harged and recovered on the sale in' OicCS itselfa sum of Rs.148 crorcs from 

ind1e (i.e. list prkc less 20% as chareed to the dcalcrs cx-dcpots). Ilence 

assuming without admitting that the advcriisenient expenses and the allegedj 

notional interest are to be considered as additional consideration. the same would 	1 

not in any way allct the ex-factory price charged by the appellants. The 

impugned order is therclrc liable to be Set aside. 

(1 	•' 	

0• 
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' 2.1.3 	Another 	
shade of the aforeoajd argument, put 

forward • 
QL, by the id. advocate is)quosj00 of inclusion of 

sement  

expenses and notional interest could have lustjfjcatjon if and 

onj1 if the prices to Candle hadbeen taken as the basis to 

form the normal price under Section 4(l)(a) and to arrive at 

the assessable value therefrom Admittedly, Submits the Id. 

advocate, the pri. to Candle or discount offered to Candle 

has not formed the basis to arrive at the assessable value 

For this proposition Id. advocate relies on Apex Curt.3 

Judgement in the case of Metal Box India Ltd. Vs Collector of 

Central Excise reported in 1995 (75) ELT 449. 

2.2.1 	
OPposing the aforesaid contention, Id. advocate, Shri 

N.C.Roychowdhury for the Revenue submits that receipt of 

additional consideration in the form of advert isement expenses 
,' 	

) 

and the notional interest cannot be doubted at all. 

Advertisement expenses are incurred by a manufacturer in order 

to promote the marketability of his product. If any 

dealer/customer of a manufacturer undertakes advertisement 

activity to promote his sales, such advertisements would be 

within his area of sales and would Prominently display his 
. 

- 

dealershjp.be controlled and supervised by the manufacturer 

since manufacturer has nothing to do with this activity. No 

evidence has been brought forth by the appellant on record to 

the above effect to show that such advertisement activity was 

undertaken by Candle for his own benefit. On the other hand, 

id. advocate Shri Roychowdhury has drawn attention to the 

agreement dated 26.11.90 between the appellant and Landle 

(Annexture A-lB to the show-cause notice). He has invited 

I 

Contd.... It  
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H 
attention to various clauses relating to, sales promotion by 	H 
Landle of the appellant s product8 minimum quantum to be 	

F 

supplied by the appellant and to be lifted by Landle, permanent 

deposit of Ruoees two crores without any interest liability of 

the appellant and the fixed discount on the price to be fixed 3. 

We reproduce the following clauses, as by the appellant.  

pointed out by the ld. advocate for Revenue 

1) 	The cop'iy reaVpoi1,.zl the 	cc 	prt a:J tI. 	:con 

agrees to act and 	ck as c'sny's ditciL...tr an tI. 	Jtc Ct 

haharastra, Cujarat, wac 	.aJ 	uitL 	{ct 	 t 
from the 26th day of the e'snth Uicer ''? 	 (O.0  

popularit ion ud .sIe of tlj~L  

tatcs particularly 	any othet part.i..f l.na cu t&.al I....' i. 	 .! 

6) 	The socond part shall 	srk conscicrsZIusIy, cwyctic lii 

and In a businosu 1 IlCo iajtincc Lot ttw prc*ot lc..i. ..ch. t.....rJ 

sale of the product of the cp1iiy and shall i.t Cin 1  the 

subsistence of' Its distributursh;ip tsrt directlycr iuidirt:ly icr 

any ir.anufacturcrs of the prc.Jco 4nd susitu.—* ç::a in a.iy : 
other p t of India. 	 I 

8) 	The ccond 1rt  

cul 1 or wholoulu. ..t 	 bi I... 	.. I 	I..-... 

5hi11 iii no ca,n I).., l..c.; i...... t.i..., 	,n..'  

..Juct....L ti.. 	C... 	:..,;, 	i'I 	 F...... .' 

11al1 Lo worecI out to U........... I  

ln.j all di 	ililit 	hii,hi 	 ., ...... t.. 	 0 .Iut .4 
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tho first purt considering -the cxper.ss for godosn. dolivory 	dticuut 
and all othoaaloa prcar4t1oii oxpenses t,hich the second pict 	•• 
— to undotJtq 	h110 affecting s4t.3 of the product of the first part. 

9'2 	The socond part agroe3 to macket follovD13 prodtCO of 	the 	First 

part In its area pocttiulucly mqntlonid in the 	J v..*.IIt .iuid * 

discount for the period for 4iich this agrcent is drawn. Uoieser. 	thu 

price Ia subject to chango as par policy of thu Cc..i.iiiy uC 	ttiu 	( it 	1.iiL. 

Products 	 fli.s 
• 

:ucpiy 	 : 	 21 
• • 

• 	 oIiit i'ly 	 2k 
• 	Shuttácing Ply 	 • 	 2t 

• 	Fira guard 

Flu.sh Doors 	 j 
OMP Cassio ply 	 i'.. 

Lcrativc ply — Classic 
I)ijcorur ivu 	1, 1 - 	iqrr 
CoeinorcI1 ply.uod 
Coarc.ial Block Board 	 1it •: 

Marina Kicply 
Kit Board X 	 • 

and any othcr à itcaa of neil production rc.ual1y arc-J Li.ccn LIa 	tic:: 

part and theccond part at ciueually agc.cd discount drin; the peridancy 

of , this ogreesont. 	 I 

10) 	The first part agrees to supply tt.the seccni part in 	the 	State 

of Maharastra, Cujarat, 	hest Dcnal and 	ss 	thic 	foIIw hiiJ ivality liar 

aonth oL..dlfCcrent pruducts 	ilPJ the 	ecc4,J pi.L ..•ji .:' u  

take delivery and 	etL.cc 	sale 	tianchily 	for 	the 	eideiuOtd 	•jUtLj 

pr,ovg&d rhb first part rn,Sintains su. 1 ily aS e3:evJ. 	huh C500 	Lircpct 

falls to supply urnth1y quantity .s .jreeii and 	t} 	either 0: 

will ho liable 	for conpen3atiu t,ea;hu c:ei 	u-i their 	i.iulute 	10 

fill 	their COInnjtiIeihtS betuecu t..•.i.uelves 	I 	t.:uU!.Jl):.J JI:;a 	icr 

expanses of the 	esterial by either party. 	 ii 

used by the first 1,nt 	Crin the • .eeuiU picL •.ni vice 	veru•,  

tot of 	loss and dv.je uutaiule•l 	eu'J 	tuucuraci t•,• 	Cu' OSi 	•.e..iIt 

II their failure on each other. 	 S 	 • 

(7 
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 KItoly- 	- 	I 

100 TruCks per 	Ont 

BWPCassio 

 Shuctering ply 	I 
Marine ply 	 I lolrucki lC rn.)util 

Fire t.JaCJ 	 I 

.3) KIt board 	 I 
• KitDOardX 	I i..r 	is 

Coirenercial. Coard 
• Decorative Daacd 	I 

41 ..cnrative pty..ouii 10 	1ru:i... 	w& 

• 	Classic /Sup-sr 

 
Coamercial plyood 	- 10 Truc).. 	r nnth. 

 Flush d3ors as per order.- 

 ky other it.i and/Or ite13 	I 
as above required for cther 1 ,ru 	'_. 	(C)tZ' 1 lJl 10 	. 

States other than 	aharactcaI 
Cujaratileit 	L.. 	jal 	6 

Contd.... 14/ 
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The second pact for the .10 prtion and p1arizatioi ofttit 

rOductof.. the company shall euke sufficient cm.1,:n-Jitv:e cn all ]idis TY 

net work and substantial Smoult wil I t.0 	 the e'.J 	for tl•, 

ronution and pspuiaciz.itiaa of time (ir.t i,.Z pcc.J-:_.  
i11 have a cola to play mum ;......i: I aJee.1i..3 :- •. 

sc t'..v :cc at the tacoiJ j...t -_. 

The second part will cut iwo to ).ec; vr , nct dclAijiE uNc_t 

Ccocus(flupaos Two Croros only) wiEli thu.- tii'.it ap.tC a. . 

areenant for the, due perfom.uuu 	of the tcmm., of tIl  

aaid security will be with the first part as security .imrj for Liii ,riu'J 

this agrocnnt rerruin valid. Such security will carry tia liiteuat ber tha 

total period otsocurlty. Lu; c.isu tiucro ohucald arise any Uisiutr will 

respect of any flutter regarding which any deduction Is sought to be nudc 

by the first part, the said dispute olali be se ttled either between first 

part and se-tend pert amic.ubly or shalt b r-(erm..d ti., tie ..mLLi.jtc.iI cL 

aSolicitor company acceptable both to time firtt part a'd rL 

which ahall be conducted at Calcutta. 
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2.2.2 	Ld. advocate submits that perusal of the above Clause s  

of the 'agreement do not leave by manner of doubt about the 

nexus of higher discount and a supply of minimum quantity per 

month stipulated against the consideration of advertising the 

appellant's products throughout India including on all India 

T.V.network and the permanent deposit without any interest 

liability on the appellant. He submits that charging of duty 

on additional consideration is sanctioned by section 4 and 

Central Excise Valuation Rules and has been upheld by the Apex 

Court in Metal Box (supra). 

2.2.3 	Ld. advocate, Shri Roychowdhury also attempted to 

plead, in rebutting the appellant's counsel's plea of 

genuineness of the price at factory gate having been accepied 

by the adjudicating authority, that the price at the factory 

gate is atifically low. He pointed out that the adjudicating 

authority's findings are on vague evidence, without proper 

appreciation of the full or substantial evidence. We told him 

that this finding of the lower authority cannot be challenged 

in the appellant's Aopeal, while there is neither any cross-

c.'jection from the Revenue against the present Appeal, nor any 

application (Appeal) under Section 35E of the Act. 

. 4' . 	 3.1 	We have carefully' considered the pleas advanced from 

both sides on the issue of additional consideration received by 

the appellant by way of (i) advertisement expenses incurred by 

Landle and (ii) notional interest on interest-free deposit of 

Rupees two crores made by Landle. 	Price is a consideration 

for sale of the goods. 	Consideration may be received by the 

seller of the goods in terms of money or in other forms. When 

Contd .... l/ 
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additional consideration, other • than that ostensibly oaid and 

received for the goods, is established, price ostensibly 

received or earlier approved price loses significance and that 

cannot form the basis of assessable vali'e of goods under 

• 	Section 4(1)(a). 	This is built in the terms of Section 4(l)(a) 

• 

	

	which places a condition on acceptance of the normal price i.e. 

the price in the course of wholesale trade at which the goods 

• 	are ordinarily sold by using the expression 	where price is 

the sole consideration for sale'. When the goods are removed 

from its factory by a manufacturer etc its depot (s) there is no 

sale of such goods and sale would be effected later from the 

deoot (5). In truth, therefore, no sale-price at the time and 

place of removal of goods is available for those qoods (being 

removed to depot). But for the purpose of convenience, price 

available for such (similar) goods had they been sold at the 

factory gate is taken, because duty is required to be charged 

in terms of rule 49 of the Central Excise Rules 1944 when the 

goods are removed from the factory. If the goods are 

subsequently sold at depots, without any additional 

consideration, that is the end of the matter, because price at 

the factory gate cannot be said to have been influenced by any 

additional consideration and price at the factory was the sole 

consideration for sale. It is in the absence of any 

allegations 	in Indian Oxygen 	(supra) reqarding sales at 

depots on additional consideration, that the 1pex Court 

decided that if the price at the factory gate under Section 

4(l)(a) is available, one need not go to the price at Depot. 

But the factual situation in the present case is totally 

Contd .... 16/ 
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different. 	There 	is 	a 	Subsistig 	agreement 	between 	the 
apoeljant 	and 	Landle 	for 	supøly 	of 	a 	minimum 	quantity 	of 	the 
goods 	per 	month 	at 	a 	fixed 	discount 	whjh 	is 	admittr'dly 	far 
higher 	than 	the 	discount 	given 	to 	other 	dealers 	in 
consideration 	of 	the 	advertisement 	and 	interest_free deposit 	of 
rupees 	two 	crores. 	Therefore, 	price 	of 	goods 	for 	supply 	to 
Landle 	(though 	not 	sPecifically 	earmarked 	as 	such 	at 	the 	oa44 
of 	removal 	from 	factory) 	is 	vitiated ab-'jnitio 	at 	factory 	gate 
by virtue of 	the 	terms of 	the said agreement 	on 	the ground that 
the 	sale-price 	at 	the 	factory 	gate 	has 	not 	taken 	into 	account 
the 	additional 	consideration 	W , azng 	back 	to 	the 
a ppellant/manufacturer.  

3.2 	The 	fact 	that 	expenses 	incurred 	on 	advertisement 	by 
Landie ) t 	All 	India 	level 	T.V. 	net 	work 	which 	would 	have 
otherwise 	been 	incurred 	by 	the 	appellant 	and 	benefit 	of 
interest 	earned 	by 	the 	appellant 	by 	a 	huge, interest.- free 
deposit 	made 	by 	Landle, 	had 	it 	taken 	a 	loan 	from 	some 	financial 
institution 	to 	meet 	its 	working 	capital 	requirement 	for 
fulfilling 	the 	committed 	supply 	to 	Landle 	are 	oatently 

QL . 	additional 	consideration 	for 	supply>a 	minimum quantity 	of goods 
at 	higher 	discount. 	This 	is 	amply 	proved 	by 	appellants 	own j 
facts and figures given 	in 	para C7 of 	its Appeal 	extracted 	in 
para 	2.1.2 	above. 	it 	shows 	that 	the 	aopellant 	has 	given 	extra 
benefit 	of 	about 	Rs.28 	crores 	to 	Landle 	as 	compared 	to 	other 
dealers and 	in 	lieu 	thereof has got 	a 	benefit 	of 	about 	of Rs.25 " 

crores. 	Difference 	of 	Rs,3 	crores, 	it 	can 	be 	argued, 	is 	a 
genuine 	discount 	to 	Landle 	for 	his 	committed 	sales 	at 	a 	much  

Contd .... 17/ 
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level 	than any other dealer. 	This 	findinq 	is 

strengthened by Apex CourtS follorJiflg observations in Metal 

Box (supra ) 

10. So (at as contention No. 2 is concerned,  it is true that Ponds (I) 

Limited was almbst a wholesale buyer of the appellants goods. namely. mctal 
containers manufactured by it as it was lifting 90 per cent of the total produc- 
tion of the appellant. For that purpose huge amounts were being advanced free 
of interest by Ponds (I) Limited to the appellant. When Ponds- (I) Limited was 
given 50 per cent discount from normal price then the material aspect that 
l'onds (I) Limited had advanced large amounts free of interct had necessarily 
entered into consideration between the parties. lirerefore. sp-cial lit'atilt( 
was given by the assess-ce to Ponds (I) Limited. It has to be appreciated that if 
Ponds (1) Limited had not.givcn these amounts, the appellant would have been 
required to borrow these amounts for purchasing raw materials and other 
accessories from outside like banks etc. and would have been required to pay 
large amounts of interest which naturally would have got reflected in tIre 
purchase price to be charged from the buyers as it would be a part of cost of 
production which was to be passed on to the customers of the appellant's 
goods. It has been laid down by Section 4(I)(a) that normal price would be 
price which must be the sole consideration for the sale of goods and there could 
not be other consideration except the price for the s-ale of the goods and only 
under such a situation sub-section (1)(a) would conic into play. If the price in a 
pa rtictilar transaction is not the sole consideration flors'ing dirc iIv or nd uteril y 
from time buyer to time ass-essce,manufactumet. either in cash or an\' other form, 
(hr additional consideration quantified in terms of money value is to he added 
to the price declared by the assessee for d e termining the normal price of the 
goods. In these circumstances the Tribunal Was perfectly tismihm'd in upsetting 
the decision of the Collector and confirming the deems-mon of the Assistant 
Collector when the latter hcld that notional rate of interest on the advances 
given by the wholesale buyer. Ponds (1) Limited, to the appellant shommiil be 
reloaded in the price so as to reflect the correct price of the goods sold by the 
appellant. The Tribunal was right when it considered the fact that ahcr agree' 
nient entered by the appellant with Ponds (I) Limited, the appellant got large 
amounts of Ks. 75 lirklrs in 19 150, Ks. 100 lakirs in 1931 and Ks. 2(5) laklm.c iii 1982 
free of interest and these advances rs'erc maumtained at the same level 

on the 

first working (lay of ever)' month as spedfically pruvided for in the agreement 
column 9 as the special agreement between the parties and it had a direct 

Impact on the pegging down of purchase rice s'lmlCIm ultimately s',is liar gd 

by the appellant from the whoteale buyer. Ponds (I) Limited. The said pill' 
charged by the appellant from Ponds (1) Limited could not be s-aid to be nor mill 
price of containers on account of extraneous reason, n.amel); that a Iavoiir'd 
treatment was given to Ponds (I) Limited rhch had given such large amirimiritS 
to the appellant free of interest for purchasing raw materm.'lS and acces" ii It 
manufacturing the containers which were ultimately s-old by the appi'llaimt mm 
Ponds (I) Limited. The Tribunal has aLso notcd the reas-orummg of the As.ist,m:rt 
Collector on this aspect to the effect that the extent of such deduction in the 
price can reasonably be attributed to the interest amount payable on Ibm' ad. 
vance which had M/s. Metal lbs India Ummtd obtained from any other Simirre 
with interest bearing loan, would have been kmted on the cost of manmil.rm mmii' 
and sale price of the inet.r I comm maimmers nat ur ally i ncmeas ig tIme cimmim I i mai 

price clrarged from l'nd (I) Limited. 

p 
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3.3 	We 	may 	record 	another 	argument 	of 	the 	appellants, 	that 
is, 	Landles 	advertisement 	expenses 	were 	for 	his 	own 	hon ,-f i L  
and 	only 	an 	incidental 	benefit 	flowed 	to 	the 	appellant 	and 
therefore, 	relying 	on 	some 	citations 	further 	argument 	that 	as 
sucn 	rhese 	

:. 	 ;. 	 adiii 	ioal im 
considerationis 	not 	tenable 	in 	the 	face 	of 	the 	agreement 	and 
as 	also 	not 	substantiated 	by 	any 	evidence 	from 	the 	appellants 

side. 

3.4 	We, 	therefore, 	hold 	that 	additional 	consideration 	in : 

respect 	of 	sales 	to 	Landle 	is 	established. 	Consequently, 	the 
real 	price 	for 	sale 	of 	goods 	to 	t.andle 	will 	be 	the 	price 	at 
which 	duty 	was 	orginally 	paid plus 	the additional 	consideration 

flowing to the appellant 	from Landle. 

3.5 	One 	constant 	refrain 	in 	the Appeal 	memo and also during 

the 	course 	of 	arguments 	at 	the 	time 	of 	hearing 	of 	the 	Appeal 

has 	been 	that 	assessable 	value 	on 	which 	duty 	has 	been 	paid 	is 

not 	based 	on 	price 	oaid 	by 	Land.le 	and, 	therefore, 	any 

additional 	consideration, 	if 	any, 	received 	from 	Landle 	cannot 

be 	added 	to 	that 	assessable 	value 	for 	the 	purpose 	of 	charging 

Central 	Excise 	duty. 	Such 	an 	acretion 	of 	additional 

consideration 	couli be made 	if and only 	if 	the assessable 	value 

had 	been 	based 	on 	price 	paid 	by 	Landle. 	We 	are 	afraid 	that 

there 	is 	a 	fallacy 	in 	the 	argument. 	Object 	of 	Section 	4 	is 	to 

determine 	assessable 	value 	for 	the 	purpose 	of 	charging 	Central 

Excise 	duty 	on 	goods 	which 	are 	liable 	to 	duty 	on 	ad-valorem • 

basis. 	Sale 	price 	of 	the 	goods 	in 	the 	course 	of 	whole-sale 

trade 	where 	price 	is 	the 	sle 	consideration 	is 	the 	basis 	of 

(1 	
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determining 	such 	value 	under 	Section 	4(l)(a). 	This 	section 

be 	from also 	provides 	that 	different 	prices 	can 	charged 

different, classes 	of 	buyer. 	Landle 	is 	undisputedly 	a 	bulk 

buyer 	of 	the 	goods 	manufactured 	by 	the 	appellant. 	Landle, 

• therefore, 	forms a separate class of buyer, 	as held by the Apex 

Court 	in 	Metal 	Box 	(supra) 	- 	para 	12 	thereof. 	The Apex 	Court 

• 
held therein as 	follows 	:- 

• , 
' 	 The 	buye.r 	who 	purchases 	small 	quantities 	of 

goods 	may 	stand 	in 	different 	class 	as 	compared 

to 	a 	buyer 	who 	purchases 	90% 	of 	manu,actured 

goods. 	, He 	would 	certainly 	form 	a 	separate and 

distinct 	class". 

We 	also 	observe 	that 	the 	agreement 	does 	not 	provide 	that 	he 

must 	purchase 	the goods 	from depots oniy. 	All 	it 	says, 	inter- 

alia, 	that 	a 	certain 	minimum 	quantity 	of 	goods 	per 	month 

manufactured 	by 	the 	appellant 	has 	to 	be 	supplied 	to 	Landle- 

There 	is 	no 	restriction 	on 	further 	purchases. 	Beinq 	a 	hulk 

- 	 • buyer 	and 	thereby 	forming 	a 	separate 	class, • the 	appellant 	is 

entitled 	to 	charge 	a 	lower 	price 	from 	Landle 	different 	from 	:1 
other 	buyers. 	But • the 	price 	should 	be 	a 	genuine 	or ice 	and 	not 

a 	depressed 	price due 	to other 	conditions, 	because 	the over-all 

condition 	placed 	in 	Section 	4 	(1)(a) 	namely, 	price 	being 	the 

_S sole 	consideration 	for 	sa1e 	should 	permeate 	ci] 	sale 

transactions. 	It 	is 	in 	view 	of 	this 	conditionality 	in 	Section 
S 	 S 

4(l)(a), 	that 	additional 	consideration 	flowing 	back 	from 	the 

buyer 	to 	the 	appellant 	is 	required 	to 	be 	added 	and 	has 	been 

added 	to make 	the 	prices 	charged 	from 	Landie 	as 	heinq 	the 	sole 

consideration 	for 	sale. 	Such 	addition 	will 	not 	affect 	the 	sie. 

transactions with other buyers of the ampellant 

• Contd.... 201 
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We do not, therefore 

find 
any reason to interfere the findings of the Commjaaj0k 	
Chargjf)g duty on additj 

consideration, flowing back to the appellant from Landlo 

on account of advertisement expenses incurred 
d 	 ,and Interest 
eposit of Rs.2 croes made, bynd1e except to the extent 
uty 	confjrme by 	the 	Cbmmssjoner 	to 	the 	tune Rs.48,48,500 is incorrect and* 

it 
cannot exceed the amount 

Rs.43,43,500/ shown in the 8ho_cauae notice. Only the Ia 
amount of R 43 ' -  

1 4 ,I)PIe to be paid by the appell, and  
accOu"t of notional interest. 

4.1 	
As regards the amount of duty Confirmedforselling 

grade gods at higher prices applicable to normal/prj 
 

of goods from seven out 	
gra 

f 22 depot, we observe that 
thrust 	 the ma 

of the appellants argomLe,nt is that allegati 
w 	 on made thesho_cause notice that 

x 
grade was a rube to clear 

sell the prime quality of g 
	

r 

oods and that there was an evasj0 

Of duty of Rs.9,81775891 has not been accepted by th 
Commissioner in the i 

has be 	
mpugned order. 	

Existence of two grade, 
an admitted 	Mixing upX .

grade and normal grade ha 
Place 	7taken 

- 	

only inout of 22 depots and, therefore, demand ha 

been reduced to •Rs.58,g6,5801_ It has been urged against 

Confirmation of this deman.d that existence of two grades having 

been accepted and sale price and clearance of 'x" grade having 
been accepted by the Comrnjssiner under Section 4(l)(a), the 

department is estoppe from following sale prices of those at 

depot and, therefore, the demand is not sustainable We do not 

agree with this contention. Appellant has not denied that so-
called ,

X' grade goods cleared from the factories for the seven 
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depots in question were mixed up along with non-"V grade goods 

IV and all goods from those seven depots were sold as non-"X" 

grade. It is, therefore, doubtful whether the so-called "X 

grade cleared to the seven depots and sold therefrom were 

really "X grade goods. Appellants's argument to confine the 

question of sale of 'X" arade to valuation alone is not 

correct. The question is of misdescription in the quality of 

goods cleared from the factory for sale from the seven depots. 

In our view, the demand is sustainable. 

JI 

4.2 	A half-hearted attempt has also been made to plead that 

this demand is barred by time on the ground that a similar 	: 

allegation was made in the some earlier proceedings but with 

reference to Kitply marine grade and defective marine grade. 

The present allegation is with reference to the Kitply 'X" in 

place of defective marine grade. 	There can be no question of 

time bar in the facts and circumstances of the case. 	It is not 

the case of the apoellant that it had dec1red to the 

department or brought to the latter's knowledge any fact to the 

effect that it is selling X" grade goods from the seven depots 

as normal goods and yet the department accepted the lower price 

of the 'X' grade goods. 

5.1 	As regards the penalty on the appellant-CO1flpaY we find 

sufficient 'justification for the same because the uvi'. 

method adopted to cause huge evasion of duty on the above 

counts 	- 	particularly 	on 	the 	question 	of 	additional 

consideration. 	Penalty of Rupees one crore cannot be said to 

be excessive in view of the huge evasion. 
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5.2 	Penalty 	on 	Shrj 	P.KGoenka, 
also 	Ust jfied 	as 	he 

as 	Managing 	Directo 	
1a 

r  
was 	fully 

Consideration 
aware 	of 	the 	

i,nal  
received 	from 	Candle in 

executed 	between 	the 
terms 	of 	the 	agr ee  

appellant 	and 
lakh 	imposed 

Candle 	Penalty 	of on 	the Managing 	Director is 
We would not, 	therefore, 

also quite 	reasonable 
like 	to 	interfere with 	the same. 

6. In 	8hrt, 	both 	the 	Aopeajg 	- of 	Kitoly 	Inr)IJ.ltrjes and 	of 	Shri 	P K Goenka 	- 
Ltd 	. 

are 	relected 
demand 	of 	Rs.505,000/_ 

except 	to 	th 	extent 	of 
(Rupees 	five lakhs 	and 	five only) 	mentioned 	in para 	3.5 above. 

thousand; 

I 

(ARC1ANA WADHWA) 
MEMBER 	(JUDICIAL) (P.C.JAIN) 

CALCUTTA 
MEMBER 	(TECHNICAL) 

DATED : 

(mm) 

Per Smt. 	Archana 	Wadhwa. 

7. 	I 
have gone through the order proposed 

brother, 	 by my ). Shrj 
P.C.Jajn M(T) 	

With respect I do not aQree 
with the views expressed by him and propose to record a 
separate order as under :- 

The facts of the case have been detailed by Shrj 

Jain in the Order and as such are not being repeated by me 
except, wherpever 'necessary. 

Dealing with the first portion of the demand of 

duty of Rs.7,0595368 confirmed by the adjudicating 

authority by including the advertisement expenses incurred 
by one of the appellantsdel 

	MIs. Candle 6 Co.,  
been the appellants 	

t has

stand that the factory gate price 
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under section 4(1)(a) 	having been accepted by 	the 

Commissioner, it was not open to her to go beyond that and 

made the ex-depot Sales to MIs. Landle as the basis for 

arriving at the assessable value'. It is seen that one of 

the charges in the Show Cause Notice was that the appellant 

had been indulging into under-valuation and with a view to 

evade Central Excise Duty had deliberately established a 

price at their factory gate by selling 10% of their total 

production from the factory gate. Notice proposed to 

recover duty allegedly short paid on this count to the 

extent of Rs.18,47,91,347.00 for the period Feb,1990 to 

,June,1994. However, The Commissioner, in her impugned 

order, has dropped the said charge against the appellant 

and consequently the proposed demand by observing that the 

department has not been able to prove that the ex-fatory 

price was unnaturally low. She has concluded that sincP the 

Department has not been able to prove with documentary 

evidence that the ex-factory price declared is artificially 

low, the claims of the party for applying the ratio of the 

decision in Indian Oxigen VIs. Commissioner of Central 

Excise as reported in 1988(36)ELT 723 is acceptable. The 

conclusion of the Commissioner and the basis for the same 

have been reproduced on pages 516 of the Order of the 

Ld.Technical Member. The question which arises is that 

having accepted the genuineness of the ex-factory price 

declared and approved by the appellant, the Commissioner 

was justified in going one step further and increase the 

assessable value in respect of sales made to M/s.Lande by 

including the advertisement expenses made by the said 

dealers. As per records, only 10% sales have been made at 

the factory gate. These 10% sales have been made the basis 

, p
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for the a 30500h10 value in respect of remainilig 40% oale 

made to other dealers from the factory gate. It is vor 

important here to take note of the fact that the department 

has not disturbed the assessable value of the goods sold at 

higher rate to other dealers from the apoelants deoots. 

Merely because M/s. Landle picked up remaining 50% of the 

product from the depots under a duly executed agreement and 

a higher discount from the price-list higher than that what 

was being offered to others, has been given to him, does 

not make him stand on a different pedestal. The factory 

gte ;3Jue has not onl h"er acr?e ir 0% of th" l's 

but by adopting the same in respect of ex-depot sales to 

40% of the other dealers is deemed to be based on 50% of 

the total sales. If the assessable value in respect of 

sales to the extent of 50% is available at the factory gate 

(by taking into consideration adoption of the same in 

respect of other dealers who purchased their goods from the 

depots) there is no reason why the same value shRuld not he 

mode the basis for charging duty in respect of salen to 

M/s. Landle by applying the principle enunciated by the 

Honble Supreme Court in the case of Il/s. Indian Ox gen 

Ltd. cited supra and heavily relied upon by the appellant. 

The said decision of the Apex Court has constantly been 

followed by the Tribunal in a number of cases and it has 

been held that once factory gate price is available, the 

same is to be made the basis for the sales through depots. 

The appellant in their reply to Show Cause Notice have 

contended that actual price of approximately 50% of their 

sales through depot:s/stockists when worked back is more or 
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less equal to the price of the ex-factory price. It was 

also pleaded by the appellants counsel during hearing that 

if the price charged from Landle is made the basis for 

charging excise duty, the assesable value, after allowing 

the admissible deductions would come either equivalent or 

less than the ex-factory price. The Commissioner has simply 

picked up the advertisement expenses incurred by MIs. 

Landle and demanded duty on the same, which is not the 

correct method. I agree with the observations of my Ld. 

brother that in-built provision in section 4(l)(a) makes 

the acceptance of factory gate sale price as the assessable 

value for sales through depots also subject to the 

condition that price is the sole consideration for sale and 

there is no additional flow back to the manufacturer. The 

question which arises is: whether the advertisement 

undertaken by M/s. Landle can be said to be an extra 

consideration for the goods purchased by him. It is not as 

if the entire advertisement of the product is done by the 

said dealer. The appellant are also doing a lot of 

advertisement on theirown account through TV Netwark and 

other media and incurred an expenditure of substantial 

amount which the appellant had reflected in their cost 

sheets. This stand of the appellant taken by the appellant 

before the adjucating authority has not been rebutted by 

the department either in the order or during hearing before 

us. From the records, it appears that ri/s. Landle is a 

public 	Limited Company and as a separate legal entity has 

entered into an agreement with the appellant for the marketing 

of their product sold to them on principal to principal basis. 

The said agreement as contended by the appellant is registered 

with the Registrar of Companies and Sales Tax authorities etc. 

Contd .... 26/ 
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The advertisement done by ti/s. Landle certainly henefitted hi

m  

os doaler. Apart from promoting the product of the 

Inanufacturero, dealers's goodwill also gets enhanced and 

turn, his business goes up. It is not unknown for dealers to 

advertise their business activities so •s to attract more 

customers and to increase their business. A 	observed by the 

Tribunal in the case of ti/s. Hero Honda Motors Ltd. Vs. 

Collector of Central Excise, New Delhi, reported in 1997(19)RLp 

842(CEGAT-SB), when the dealers advertise, in the absence of 

anything else on record, it cannot be said that the 
cost f:  

such 	advertisement 	which 	also 	in 	a 	way 	enhances 	the 

marketability of the product should be added to the assessable 

value. I am mindful that the abóve finding is qualified with 

the expression 'in the absence of anything else'. As such, it 
 

is to be examined as to whether there is any other evidence on 

record 	which 	inspires 	the 	conclusion 	that 	advertisement 

undertaken by M/s. Landle was, in fact, undertaken by him for 

and 00 behalf of the appellant with ulterior motive of 

benefitting the appellant with the lower assessable value. The 

department in support of their stand has relied upon two-three 

factors; that ti/s. Landle has given 2 crores interest free 

deposit to the appellant, that they are the bulk purchaser of , 

the appellant's products, that discount higher than what is 

being offered to other dealers has been given to m/s. Landle. 

Reliance has also been placed upon some of the terms of the 

agreement between the two to show that it was almost compulsion 

for M/s. Landle to undertake the advertisement and the control ;. 

for such advertising activity was 	in the hands of the 
;)( 

appellant. 

10. 	I propose to deal with all the above points one by 

one. Interest, free deposit of Rs.2 crore has been explained 

the appellant as a security towards any future default in 
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ent by the said dealer. Explaining this in theirreply to show 

	

cause notice, the appellants have stated that "as per general 	V  

	

practice of the trade, 90 days credit is also given to M/s. 	 V 

Landle. However, in order to exisure to some extent that 

payments are made for goods lifted on credit, by H/s. Landle, an 

amount of Rs.2 crores has been taken in one time but in fact, 

the goods lifted in a month on credit by M/s. Landle are more 

than Rs.2 crores. Therefore, this is only a method of pre- , 

payment of part of the value of goods lifted by them". In view 

of the above un-rebutted explanation and the fact that M/S. 

Landle is marketing almost 50% of the appellants' product and 

the sales to him are in crores,(as explained in para C.7., 

Sales during the period 1.2.90 to 31.3.94 to MIs. Landley were 

to the tune of Rs.120 crores), a pre-deposit of Ps.2 crore 

can't be made the basis for establishing any link or nexus 

between the two. Every manufacturer would safeguard his 

interest in any business deals. Amount of Rs.2 crore may seem 

huge when considered in absolute terms, but relative to the 

total sales to Landley, it makes only small percentage. The 

revenue has also raised another point that no such deposit was 

taken from any other dealer. 	I 	accept 	the appellants' 

explanation that the other dealers being small and lifting 

little quntities at one time, there is no danger of the dues 

becoming irrecoverable from them. 

11. 	The dealers M/s. Landley being the bulk purchaser of 

the appellants' goods is no reason for adding the advertisement 

expenses incurred by H/s. Landley into the assessable value. 

The two have entered into an agreement based on principal to 

principal basis incorporating the entire terms and conditions 

therein. It is not the department's case that the two are 

related to each other or the agreement between the two is not 
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12. 	Similarly offering higher discount from, the list price 

to MIs. Landley only reflects the normal business practice A. 

the Landley were lifting and marketing half of the appellant s . 

products, they were bound to be on different platform than the, 

rest of the dealers. The question which may arises is as to 

whether the higher discount offered to Landley has any nexus 

with the advertisement done by them. From the figures of sale 

given by the appellant in their ground C-7 of memo of appeal 

and reproduced by my Ld.br 	r. his order, shows that during; 

the period 1.2.90 to 31.3.94, out of the total ex-depot sales' 

of Rs.363 crores, sales made to Landle were to the tune of 

Rs.120 crores. Now if the appellant would not have offered 

higher discount to M/s. Landle, they would have charged Rs.148 

crores, and the difference of 28 crores, they would have spent 

from their own pocket out of the realised Rs.148 crores towards I 

advertisement expenses. In such a situation, the department 

would not have challenged the sale price to 'Landle being at 20% 

discount from the list price and being equivalent to the price 

at which the product is sold to other dealers in as much as the 

department has no objection to the sale price to other dealers 

at 20% discount. The ex-factory price list also stands approved.' 

based upon the factory gate sales to independent buyers at the.. 

place and time of removal, which has been found to he genUifle ,  

by the adjudicating authority. The same is not based on thé 1 s  

cost data in terms of rule 6(b)(i) of the Central Excise RuleS,' 

1975 and as such, the advertisement expenses incurred by 

appellant would not have formed the basis to upset the factorj: 

gate sale which satisfies the ingredients of main sect1 

4(l)(a), we have to keep in mind that it is not a case 

appellants are asking for deduction  

Contd. 
.- - 

(T 
7. 



:13c' 
-: 	29 

expenses 	incurred 	by 	them 	from 	the 	price 	charged 	by 	them 	for 

the 	purpose 	of 	arrivinj 	at 	the 	assessable 	value. 	He 	the 

department 	is 	seeking 	to 	enhance 	the approved assessable 	value 

by 	demanding 	duty 	on 	the 	advertisement 	expenses 	incurred 
t'. 

 

appellants' 	one 	of 	the 	dealers. 	The 	provisions 	of 	Rule 	6(b)(j) 

can 	be 	resorted 	to 	only 	when 	the 	assessable 	value 	cannot 	be 

arrived 	at 	in 	terms 	of 	the 	main 	section 	4 	or 	the 	preceding 

rules of valuation Rules. 

13 	In 	the 	background 	of 	the 	above 	discussions, 	I 	would 

like 	to 	discuss 	the 	relevant 	precedent 	decisions 	on 	the 	issue 

involved. 	In 	the 	case 	of 	H/s. 	Havmore 	Ice-cream 	Company 	Vs. 

Collector 	of 	Customs, 	Ahmedabad 	reported 	in 

l996(l6)RLT524(CEGAT.A)-(I 	was 	one 	of 	the 	Members) 	it 	was 	laid 

down 	that 	the 	advertisement 	expenses 	incurred 	by 	the 

distributor 	after 	the 	purchase 	of 	the 	goods 	is 	not 	to 	be 	added 

in 	the assessable 	value. 	In 	the 	said 	case 	also, 	the 	distributor 

had 	kept 	interest 	free 	deposit 	of 	Rs.5 	lakhs 	with 	the 

manufacturer 	and 	the 	assessee 	was 	tO 	rompulsorily 	90% 	of 

their 	goods 	to 	the 	distributor. 	In 	the 	said 	case, 	the 	two 

partners 	of 	the 	appellant 	firm 	were 	the 	wives 	of 	the 	two 

directors 	of 	the 	distributor 	company 	whereas 	there 	is 	no 	such 

allegation 	in 	the 	instant 	case. 	As 	such, 	the 	present 	case 

stands on a 	better 	footing. 

-- ------------ 
14 	In 	the 	case 	of 	Regency 	Ceramics 	Ltd. 	Vs. 	Cossissioner -- 
of 	Central 	Excise, 	Guntur 	reported 	in1996(16)1.:LT806(328), 	the 
agreement 	entered 	into 	by 	the 	manufacturer 	and 	the 	dealer, 	a 

condition 	precedent 	for 	appointment 	was 	that 	the 	local 

advertisement 	charges are 	to 	be borne 	by 	the dealers 	a3 	per 	the 

guidelines 	of 	the 	manufacturer. 	Clause 	9 	of 	the 	agreement 	in 

Wy 
the said case of Regency Ceramics 	Ltd. 	read as under:- 

'You 	shall 	arrange 	display 	of 	our 	product 	at 	various 	places 	in 
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give wide publiclty/adverti3ement of the product in the 

assigned area at your cost in an attractive manner. The 

corporate advertisement will be carried out by the Company at 

our cost" 

The Tribunal held as Under:- 

"From this condition it can never be held that the 

sale to the dealers is not on principal to principal basis. The 

agreement between the appellants and the dealers is on 

jiitcipai 	principai basis. The appellants and their dealer' 	t 
cv' 

mutual interest in making sale of the products in question. 

In the above view the above clause relating to advertisement 

	

were in furtherance to the said discount on the part of the 	HI 
appellants and their dealers and had in no way affected the 

resulting nature of the transactions which is the sale on 

principal 	to principal basis 	Therefore the above cited 

decision of the Divicional Bench of the Calcutta High Court 

squarely applies to the facts of this case; In that view of the 

matter the demand of duty and the imposition of penalty is not 

• 

	

	 in accordance with law. We set aside the same. The appeal is 	I 

rrordinalv allowed." 

	

In the instant case, Clause 6 of the agreement is the 	• a" 
'i 

one which enjoins a duty on the dealer to act for the sale 

promotion 	of 	the 	product. 	Though 	reprcd',cac 	by 

Ld.Member(Technical) in his order, I would like to reproduce 

the same here for better appreciation and ready reference:- 

6. 	The second part shall worth conscientiouSly , 	•' 

energetically and in a business like manner for the promotiOns  

popularisation and sale of the product of the Company and shall 

not during the subsitence of its distributorship worth directly 

Contd .... 31/ 
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or indirectly for any manufacturers of the products and 

substitute products in any other part of India. 

The above clause cannot be construed as cash flow to 

the appellant in the shapeof advertisement expenses incurred 

by them. As observed by the Uon'ble High Court of. Calcutta in 

the case of Union of India Vs. Mahindra and Mahindra Ltd. 

1989(43.)ELT 611(cal), the manufacturers and its distributor had 

a mutual interest in maximising the sales of the product the 

advertisement is in the nature of furtherance of the interest 

of both the manufacturer and the dealer and such a provision in 

the agreement cannot effect the nature of the sales on 

principal to principal basis. 

To the same effect is the decision of the Hon'ble 

Supreme Court in the case of Philips India Ltd. Vs. Collector 
----------- 

of Central Excise, Pune reported in 1997(19)RLT47I S.C.. It has 

been observed in para 5 of the said judgement that the 

advertisement which the dealer was required to make at its own 

cost benefitted in equal degree the appellant and the dealer 

and that for this reason the cost of such advertisement was 

borne half and half by the appellant and the dealet and making 

deduction out of the trade discount on this account was, 

therefore uncalled for. In the instant case, though the 

advertisement expenses incurred by the dealer have not been 

shared by the appellants, but the appellant has, on its own 

incurred expenses towards adveretisement of its product. As 

such, the ratio of the said decision applies and the 

advertisement expenses of the dealer cannot be made liable to 

duty. 

Reference is also made to the decisions in the case of 
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M/zi. Raymond Woolen Mills Vs. C.C.E.Pune 1997(20)RI,T 251(S1 

çe\  and Delatar Private Ltd. Vs. Collector of Central Excise, P'• 

reported in 1997(20)R[,T 374(CEGAT S.B.) which are ,Iro to Ij 

effect that advertisement cost of the dealer cannot he added 

the assessable value. Thtat._ is.. to idea in lenghtening t 

judgement by reproducing the relevant paragraphs or 

referring to the facts of the each case. S.PPSe/is to say th 

it is settled law that advertisement one by dealer is for tl• 

benefit of both and cannot be taed by adding to the assessabi 

value especial 1 y when the factory gate sale price is availabi 

and has been applied in respect of other dealers. Tb 

appellant, during the course of their submissions had submitta 

and in my views, rightly so that the baiis fc: arriving P.t 

assessable value in the ..i',ant case is factory gate sale t 

which the department has sought to addthe entire advertisemen 

expenses incurred by their dealer Landle. The Advocate' 

content ion is thatj for assessing the value for the purpose o 

duty been the price charged from Landle, calculating backward 

after allowing the admissible deductions under the law, th 

assessable value would have been less than the ex-factor 

assessable value at which they have paid duty. The abov 

calculations are not before us but if the appellants 

contention is true, then they are the loosers by paying duty a 

higher assessable value on their clearances. The departmen 

cannot pic up the ex-factory price and add to it th 

advertisement expenses of the dealer and demand duty. 

In view of my foregoing discussions I hold that th 
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incurred 	by 	the 	dealer 	cannot 	be 
advertisement 	expenses 

subjected to duty by adding the same 	
in the assessable value of 

and accordingly set 	aside the part 	
of 	the 	impugned 

the product 

order confirming demand of duty of Rs.7,05,95 , 36800  

17. 	As 	regards 	the 	confirmation 	of 	demand 	of 	duty 	of 	Rs. 

1' 	 deposit 	made 	by 	m/s. 	Landle, 	Ld. 	brother 
€}ie 	interest 	on 

Shri 	P.C.Jain, 	in 	his 	order, 	has 	held 	the 	same 	to 	be 	legal 	by 

relying 	upon 	the 	Apex 	Court 	judgement 	in the 	case 	of 	Metalbox. 

¶ie ratio of 	the said 	judgement 	
can be applied 	to 	the 	facts of 

the instant case only when it 
	is shown and proved 	that 	there 	is 

nexus 	between 	the 	sale 	price 	and 	the 	advance 	given 	by 	the 

dealer. 	If 	the 	prices 	have 	been 	depressed 	because 	of 	the 

advance 	free 	interest, 	then 	certainly 	the same 	is 	an additional 

con ~ition 	iowing 	back 	to 	the 	manufacturer 	being 	towards 

the 	sold 	goods. 	Reference 	in 	this 	connection 	is 
the 	price 	of 

made 	to 	the 	Tribunal's decisions 	reported 	in 	1996(15)RLT 697(A) 

of 	Triveny 	Engineering 	Works 	Ltd. 	Vs. 	Commissioner 
in 	the 	case -- ------------------ -- 

of 	Central 	Excise, 	Allahabad 	and 	in 	the 	case 	of 	M/s. 	MIL 

Controls 	Ltd. 	Vs. 	Commissioner 	of 	Central 	Excise, 	Cochin 

------ 

reported 	
Now 	the 	two 	factors 

in 	1997(19)RLT 	68 1 (CEGATSZB). 

c . required 	to 	be 	looked 	into 	in 	the 	instant 	case 	are 	(a) 	as 	to 

whether the ratio 	laid down by the Honbie Supreme Court 
	in the 

Metal 	Box 	case 	is 	applicable 	to 	the 	facts 	of 	the 	case 	under 

consideration 	and 	(ii) 	whether 	the 	deposit 	of 	Rs.2 	crores 	by 

Landle 	free 	of 	interest 	has 	influenced 	the 	sale 	price 	to 	the 

said dealer 

Taking 	the 	first 	issue 	firs 	se 	.ht 	the 

Box, 	the 	facts 	were 	slightly 	different. 	The 
case 	of 	Metal 
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34 I facto, 	as 	dotajed 	in 	the 	Tribunal 'a 	order 

c 
527(CEGATA) J 	are 	that 	M/. 	Metal 	nox 	wee 	suppl 	g 	the i product 	metal 	containers 	to 	different 	cosm[tjc 	manufact 
including 	ti/s. 	Ponds 	(I) 	Ltd. 	and 	the 	price 	dec1ared 	wa 	O 
basis 	of 	contract/purchase 	orders 	of 	the 	buyers. 	The 	price 
declared and claimed 	for appro',al 	in respect of each buyer 
cosmetic 	manufacturer 	was 	after 	claiming 	certain 	deduct0 
from 	the 	ood 	selling 	price. 	Disparity 	between 	the 
adopted 	for 	ti/s. 	Ponds 	(I) 	Ltd. 	and 	other 	cosmeti 
manufacturer/buyers 	were 	noted 	by 	the 	deartment 	and 
investigat ions 	conducted, 	it 	was 	found 	that 	prices 	we 

	

suppressed 	for 	the 	said 	buyer 	as 	high 	interest 	free 	deposit 3 ' - 
have 	been 	made 	by 	m/s. 	Ponds 	India 	Ltd. 	to 	be 	used 	by 	tii3. 
Metal 	Box 	for 	specific 	purpose 	of 	covering 	raw 	and 
material 	and 	keep 	them 	in 	stock 	sufficient 	to meet 	minimum 3 or 
4 	months 	requiremen5 	of 	the 	buyers 	namely:m/s. 	Ponds 	Indj, 
Ltd.. 	It 	was 	in 	these 	circumstances 	that 	it 	was. 	observed by the 
Tribunal 	and 	confirmed 	by 	the 	Supreme 	Court 	that 	price chaiged 
bythe 	appellant 	from 	Ponds 	(I) 	Ltd. 	could 	not 	be 	said 	to be 
norma, price 	of 	containers 	on 	account 	of 	extraneous 	reasons. 
The 	facts 	are 	different 	in 	the 	instant 	case. 	The 	price 	clairned, 
and at 	which duty 	has 	been paid 	by 	the appellants 	in 	respect of 
sales 	made 	to 	ti/s. 	Landley 	is 	not 	contract 	baed 	price. 	It 	i3 
not 	that 	ti/s. 	Landle 	and 	the 	appellant 	had 	entered 	into 	a 
contract 	prior 	to 	the 	manufacture 	of 	the 	goods 	for 	the purpose 	- 
of 	manufacture 	of 	tailor 	made 	goods 	as 	per 	the 	requirement orr 
specification 	of 	ti/s. 	Landle 	and 	for 	the 	purpoe 	of 	production 
of 	those 	goods, 	advance 	has 	been 	given 	to 	I1/s. 	Kitply 	fo 

Contd ..... 35,.. 
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utilization towards the cost of raw material or other ancillary 

material. Thgkzis no purchase order by MIs. Landle on the 

appellant. Neither is the price charged by appellant from M/s. 

Landle has been made the tasis for assessment. Had the price 

chahged from Landle after the discounts given by the appellant 

been claimed by them as assessable value, there was occasSiOn 

for the department to look into the aspect of depression of 

price. It is not to be forgotton that duty has been paidon the 

value assessed under the main clause of section 4(l)(a) as 

normal factory gate price and the goods have been transferred 

to Depots by adopting the same assessable value. From the 

depots, the goods have been sold to various dealers including 

M/s. Landle by offering various discounts. The varying quantum 

of discounts to different dealers from the depots does not, in 

my views, lend any support to the department's stand that the 

prices chaged from Landley are depressed as higher discounts 

have been given. The assessable value at which duty has been 

paid has not been arrived at by the apoellants after claiming 

deduction of higher discount given to Landley. The same 

assessable value at the factory gate has been accepted by the 

department in respect of other dealers. As such, whether the 

goods are subsequently sold to various dealers by higher 

discounts or by lower discounts cannot be made the basis for 

re-determining the assessable value. The effect of demanding 

duty on the interest.on the advance deposit is re-opening and 

re-determination of the otherwise approved assessable value in 

so far as one dealer is concerned. This is the basic difference 

between the Metal Box case and the instant case. Whereas 

different prices charged from different buyer.5 was the basis 

for arriving at the factory gate in Metal Box case (as the 

price list was filed in part II), the same is not the situation 

here. 

Con t d .....36 / 
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-;OXt, 1.1 is to be seen as to whether :thi3 deposi: 

Rs.2 crores has, in any way influenced the sale price to I 

Landley or the same is to be considered as s!ecurity dep 

towards any future default of payment by the idealer, whc 

lifting sufficient quantities of plywood from the appella 

depots. This question, in fact, is not important, the 

having been paid at the assessable value as—ertainable at 

factory gate and found to be genuine by the adjudica 

authority. Nevertheless, on going through the terms of 

agreement, I find that the amount of Rs.2 core was in 

nature of security to the agreement, clause 13 Of the agreei 

(reproduced at page 13 of the order of Member(T)) cle 

stipulates that the second part will continue to keep perma 

deposit of Rs.2 crores with the first part as a security to 

agreement for the due performance of th& terms of 

agreement and the said security will be with t h e first par: 

security and for the period this agreement remain valid. 

appellants in their reply to the show ca:use notice 

submitted that as per the general practice o 
I 
 f the trade 

days credit is also being given by them M/s Landle and one 

deposit of Rs.2 crores has been taken only to ensure paymen 

goods lifted by Landle. thGy bave qlGo asse!r-ted .thiL' g 
r - - 

&a'ndl-E. They have also asserted that goods lifte 

a month on credit by MIS. Landley is more than Rs.2 crore. 

submission of the appellants has not been rebutted by 

department. The higher discount to Landle only reflects 

normal practice of offering more discount to the bulk buye 

the goods, a practice taken notp and aoproved by the Sup 

Court in the case of Metal Box. 

The demand of duty of Rs... 1... :- ...f7.confirme 

this ground is not legally sustainable. 
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I 	would 	like 	to 	express 	my 	opinion 	here 	about 	the ' 	 : 

appellants 	agreement 	dealt 	in 	para 	3.5 	of 	the 	order 	proposed 

by 	my 	Ld.brother. 	I 	agree 	with 	his 	views 	which 	are 	based 	upon 

Metal 	Box 	decision 	that 	M/s. 	Landle 	being 	bulk 	purchaser 	of 

goods 	fbm 	a 	separate 	class 	of 	buyers. 	And 	being 	a 	bulk 

purchaser, 	the 	appellant 	is 	entitled 	to 	charge 	a 	lower 

price 	from 	him 	by 	offering 	higher 	discount 	but 	such 	a 	price 

must 	be 	free 	from any 	additional 	consideration 	flowing 	back 	to 

the appellant 	or 	benefitting 	him 	in 	the shape of adv. 	expenses 

or 	interest 	charges. 	These 	benefits, 	if 	at 	all 	arising, 	would 

be added to 	the assessable value, 	only when assessable 	value 	s 

being 	arrived 	at 	by 	taking 	the 	sale 	price 	to 	Landle 	as 	the 

starting 	point. 	The 	same 	cannot 	be 	added 	directly 	to 	the 	ex- 

factory 	price 	and 	duty 	demanded 	thereon. 	The 	appellants 	had 

submitted 	several 	bills 	before 	the 	adjudicating 	authority, 	as 

mentioned 	on 	page 	31 	of 	the 	order, 	to 	show that 	after 	allowing 

admissible 	deductions 	from 	the 	depot 	price, 	the 	assOssable 

value 	work 	out 	to 	more 	or 	less 	the 	same 	price 	as 	ex-factory 

sales 	price. 	There 	is 	no 	comment 	of 	the 	Collector 	orL 	this 

submission 	of 	the 	appellants. 	Either 	the 	ex-factory 	price 	has 

to be adopted 	for sales 	to depots or the sale price 	from depots 

to 	the 	dealer 	has 	to 	be 	picked 	up and 	worked 	backwards 	arrive 

at 	the 	assessable 	value 	after 	allowing 	the 	admissible 

deduction. 	Expenses 	incurred 	on 	advertisement 	and 	interest 	on 

advances 	cannot 	be 	straight 	away 	added 	to 	the 	admitted 	ex- 

factory 	price 	in 	respect 	of one dealer. 	I 	find 	sufficient 	force 

in 	the 	arguments 	of 	the 	Ld.Adv 	for 	the 	appellant 	made 	in 	this 

respect. 

As 	regards 	the 	demand 	of 	duty 	of 	Rs.58,96,580/- 

confirmed 	on 	the ground 	of misdeclaratjon 	in the quality of 	the 

goods 	cleared 	as 	'x 	grade 	from 	the 	factory 	and 	sold 	as 	good 

quality 	grade 	from 	seven 	sale 	depots. 	I 	fully 	agree 	with 	the 

34. 
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7 views expressed 	by 	Ld.Member(Technical). 	Accordingly, 	duty of  

Rs.58,96.580/- 	is 	confirmed against 	the appellant 

20. 	As 	regards 	the 	limitation 	the 	appellants 	have 

submitted 	that 	the 	earlier 	show 	cause 	not.:03 	dti.IO.L 	and 

9.4.89 	issued 	to 	the 	appellants 	(when 	it 	was 	known 	03 

Sudharshan Plywood 	Industries Ltd. and Art Plywoob 	Industries 

as 	the 	same 	were 	merged 	and 	named 	as 	Kitpl' 	Industries 

Ltd. 	effective 	from 	5th 	April 	1989) 	on 	the 	similar 

allegations 	were 	quashed 	by 	the 	Hon'ble 	High 	Coirt 	of Assam 

by 	their 	order 	dt.16.2.1995. 	The 	appellants 	have 	contended 

that the impugned show cause notice dt.28.2.95 	isued 	for the 

period 	Feb-1990 	to 	June-1994 	is 	hopelessly 	barred 	by 

limitation 	in as much as the extended 	period of 	f:ive years is 

not 	available 	to 	the 	department 	in 	view 	of 	the 	iknowledge of •t 

all 	the 	facts 	to 	the 	department 	as 	reflected 	in 	the 	earlier 

show 	cause 	notices 	issued 	by 	the 	department. 	Th;e 	appellants 

in 	their 	memo 	of 	appeal 	has 	listed 	the 	similarities 	in 	the 

4 earlier 	tices and 	in 	the present 	notice as undr:- 

1iier show cause notices 	 Present show cause notie 
I 
/ 	 ON UNDERVALUATION 

The noticee company made a taken 

ex-factory sale on fictitious 

assessable value. 

Noticces sold only 2.5% at cx-

factory and the remaining through 

depots. 

Noticees charged and realised extra 

amounts over and above the dcchiicd 

ex-factory price for sale at the 

Depots. 

The noticces created a small 

percentage of sale at tfactory 

e at very low price. 

The noticees sold arourd 10% 

ex-factorv and 90% tirough 

depots. 

Noticees sold the gods cx-

depots at very high prccs as 

compared to ex-factory.. 

'1 

4 
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The company dcclarcd thc value less 	The 	purported 	factory 	gate 

than the cost. 	 sate value is less than the cost. 

- 

H 

ON ALLEGATION OF SUBSTITUTION 

Noticees had removed prime quality 	Kitply 	prime 	quality 

Kitply marine grade under under the 	misclassi1ie 	as 	Kitply-X (II 

garb 	of 	marine 	plywood 	by 	radc). 

deliberate misclassilcation. 

Noticees 	remoVC(I 	Kitply 	marine 	The noticees 	-emoved Kitply 

grade 	in 	the 	guise 	of 	defctive 	prime quality in the guise of 

marine grade. 	 Kitply-X (II grade). 

While 	quashing 	the 	said 	show 	cause 	notices, 	on 	a 

petition by the appellants the High Court of Assam held, 	vide 

their order dt.15.2.1995, 	as under:- 

"Accordingly! hold as follows - 

(, 	Once 	the 	price 	list 	is 	approved and 	it 	is 	subjected 	to 
T 

adjudication 	by ci judicial authority, 	the 	swie 	catitiol 	be S  

revised cc/ui / or iiioded without following the dye process vi 

low. In issiiiicg the s/ion' cause notice iii the instant case, the 

c/lie prOCCSS 	/cnt' was not followed b' i/ic authioiiij'. 

(iO 	In order to entitle the Department to issue show cause notice in 

the absence of cnn' amendment in law, the department can issue 
notice wily tv/ten it finds that the person concerned is guilty of 

suppreSSion 	of 	,bral 	facts 	or 	misstatement 	or 

;nisrepreselilaiiO/i. 

('iii) 	tV/ten i/ic Jzctory gate sale is achnitied, the Deparlmnemit is duty 

hound to assess the tax on the basis of i/ic factomy gate sale as 

j,rovidec/ tinder Section 4(l)(a) oft/ic Act. " S  

Challanging the present proceedings as time bar, 

the appellant has drawn attention to their ground No.1.4, 

which is as under:- 

on t d .......... 40 
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:,. , 	 .. •QUj s also liable to be set aside on (lie (Iuestion of \JI J time hat. A siinjl;n -  illci:itioii was made in the earlier proceed iigs but with 

reference to the 1< itdy Marine grade and defective marine grade. The present 

allegation is with reference to (lie Kitply x in the placc of defective marine grade. 

But loi the descri )( on of the ioods. the allegation remains one and the same. 

When all the facts are available with the Dc; ad ;hc further meL that the 

sales are made Ii ii (lie depots at a higher price and having conic to the 

conclusion that the sale price ex-depot is not relevant, in as much as (lie cX-thctory 

price is genuine and acceptable, there being no suppression of any material facts, 

the impugned proceedini.s are liable to be hit by time-bar. Even though the 

question of hinuitt on ''as specifically raised by the appellants, the 

Commissioner has not gi ceo any lindiiigs on this aspect. Since the question of 

Limitation has been specilicallvraised and the Commissioner has no rebuttal, it is 

to he consti ned as clear adiiiissioii/ acceptance of the knowledge of the hicts and 

the application of hilililation. In view of the silence itselfon the point of limitation 

raised by (lie appLI ants, die iinpuwied order is liable to be set aside and the 

- 	 I demand also set asid' on tine bar. 	
I. 

/ 

It was argued that the department was in knowledge of 

	

the fact that sales was made at higher price from the depots and 	, 

show cause notices were issued on that basis. Having held that 

ex-depot price being genuine 	the duty is to be paid on that 

basis, the cannot be said to be any supression on the part of 

the appellant. The Honible Supreme Court in a number of cases 

('nntd ..... 
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has 	interpreted 	the 	proviso 	to 	section 	11-A 	of 	the 	Central 

Excise 	Act, 	1944 	and 	has 	held 	that 	bonafie- or 	intention 	to (\j' 

evade duty 	is 	the main criteria 	for 	invoking 	the 	larger 	period 

of 	limitation. 	From 	the 	comparison 	of 	the 	allegations 	made 	in 

the impugned show cause notices which were the subject matter of 

litigation 	before 	the 	Assam 	High 	Court 	I 	find 	that 	the 

allegations 	are 	more 	or 	less 	similar 	in 	nature. 	The 	fictitious 

character 	of 	the 	excisable 	value 	was 	doubted 	by 	the 	department 

in 	both 	the 	proceedings and 	it 	was alleged 	in 	the 	earlier 	show 

cause 	notice 	that 	a 	token 	ex-factory sale 	has 	been 	made 	by 	the 

appellants 	to 	establish 	their 	normal 	ex-factory 	price 	in 	terms 

of 	provision 	of 	section 	4. 	The 	allegation 	of 	charging 	or 

realising 	extra 	amounts 	over and 	above 	the 	declared 	ex-factory 

price 	for 	sale 	on 	the 	depots 	was 	also 	alleged 	in 	the 	earlier 

show cause 	notices. 	The 	earlier show cause notices were quashed 

by 	the 	Hon'ble 	High 	Court 	by 	observing 	that 	when 	there 	was 	a 

factory gate sale price as provided under section 4(l)(a) 	of 	the 

Act, 	the 	department 	was 	duty 	bound 	to 	assess 	the 	tax 	on 	the 

basis of the same. 	Based upon the above judgement of the Honbe 

High 	Court 	of 	Assam 	if 	the 	appellant 	has 	been 	clear1 their 

goods 	on 	payment 	of 	duty 	on 	the assessable 	value 	under 	section 

4(l)(a) 	of 	the 	Act, 	it 	cannot 	be 	said 	that 	there 	was 	any 	mala- 

fide 	intention on the part of the appellants 	to evade payment of 

duty. 	I 	also 	find 	that 	though 	this 	point 	of 	limitation 	was 

argued 	by 	the appellants 	before 	the Collector, 	the same 	has 	not 

been 	dealt 	with 	by 	the 	adjudicating 	authority. 	However, 	taking 

note 	of 	the 	fact 	that 	the 	similar 	show 	cause 	notices 	making 

similar allegations 	having been earlier 	issued 	to the appellants 

and 	having been quashed by 	the Guwahati 	High Court, 	it 	cannot be 

said 	that 	the 	department 	was I hs'& 	not / any 	knowledge 	of 	the 
L 

practice 	of 	sale 	adopted 	by 	the 	appellants. 	Accordingly 	I 	hold 

Contd ..............42/ 
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• that the extended period of limitation was not available to 

department 	in 	respect 	of 	the 	first 	two 	allegations of 

advertisements expenses and entries on deposits. 

However, I observe that the benefit of limitatj0 

would not be available to 	he appellants in tespCt: of th e 

Ii
allegations made with reference to substitUtiOnKitPlY (x) 

place of defective marine grade. I find that allegation5 a3 

regards substitution and clearances of prime quality goods wip 

cau  the defective goods were there in the earlier show 

notices, the said allegations cannot oe made the basis debrri4, 

the department from similar allegations made in future, if 

appellants continue with their clandestine practices. Such an  

allegation is based upon the factual positions and it could not 

be argued by the appellants that the fact of substitution wa 

known to the department. 

Accordingly I hold that the plea of limitation ( 
would not be available to the da-tffient in respect of the 

demand of R.58,96,580/- confirmed on the grrd of mis-

declaration quality of the goods cleared from their factory. 

As regards the penalty I find that penalty of 

s.1crore has been imposed on ti/s. Kitply and Rs.1 lakh has been.. )  

imposed on Shri P K Goanka 	Managing Directo 	of t/s 	Kitply 

under rule 209 A of the said rules As the demand of duty Of 

Rs.7,05,95,368/- and of Rs.48,48500/- has been set aside byt 

on merits as well as of limitation, 	I do not find 

justification for imposing a heavy penalty of Rs.l crore 
upQfl 

01  N/s. Kitply. However, some penalty is warranted in view 

confirmation of demand of Rs.58,96,580/ - . Accordingly I redU 

H 	
the penalty amount on ti/s. Kitply from Rs.l crore to or 

i1
lakhs In view of my foregoing swbs&iflSI also set asidek' 

penalty on the Managing Director imposed under rule 209A a!°  

evidence of his active involvement has been brought on re cort 
Contd 
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the department. The appeal is disposed of in above terms. 

DATED: 

S.M./ 

C A H A WADU WA 

MEMBER (JUDICIAL) 

Is 

3f 

of 

me 

ny 

pan 

of 

.Jce 
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POINTS OF DIFFERENCE 

In view of the separate orders rPrrrr h, 

Member(Technjcal) and Member(Judicjal) the following points 

of difference emerges for reference to the Third Member. 

Whether the demand of 	s.7,05,95,358/- 

confirmed by including in assessable value the 

advertisement expenses incurred by MIs. Laridle and Company 

is required to be sustained or not. 

Whether 	the demand 	of 	duty 	of 

Rs.48,48,500/_ confirmed by including the interest on 

deposits made by M/s. Landle and Company in the assessable 

value of the goods is to be set aside in toto, as held by / 

Member(Judiciaj) or the same is required to be lowered to 

Rs.43,43,500/- as held by flember(Technical). 

Whether the penalty of Rs.l crore imposed 

on MIs. Kitply and penalty of Rs.l lakhs imposed on Shri 

P.K.Goanka 	is 	liable 	to 	be 	confirmed 	as 	held 	by 

Member(Technjcal), or the same is required to be reduced to 

Rs.lO lakhs and set aside respectively as held by 

Member(Judjcjal). 

(ARC AN WADHWA) 
MEMBER (JUDICIAL) 

dated:  
S.M./ 

(P.C.JAIW) 
MEMBER(TECHNICAL) 
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DIFFERENCE OF OPINION 

PER LAJJA RAM: 

-24. 	The Difference of Opinion referred to me in 

these two appeals filed by (1) MIs. Kitply Industries 

Ltd. (hereinafter referred to as the 'assessee', the 

'appellants or 'MIS. Kitply' ), and (2) Shri P.K. 

Goenka, is as under:- 

Whether 	the 	demand 	of 	Rs.7,05..95,368.00 

confirmed by incl,uding in the assessable value, 

the advertisement expenses incurred by li/S. 

Landle & Company is required to be sustained or 

not. 

Whether the demand of duty of. Rs.48,48,500.00 

confirmed by including the interest on deposits 

made by MIS. Landle & Company in the assessable 

value of the goods is to be set aside in toto as 

held by Member (J) or the same is required to be 

lowered to Rs.43,43.500.00 as held by Member 

(T). 

Whether the penalty of Rs.One Crore imposed on 

N/s. Kitply, and penalty of Rs.One lakh imposed 

on Shri P.M. Goenka is liable to be confirmed as 

held by Member (T), or the same is required to be 

I 

- 



reduced to Rs.10 lakhs and sot aside respectively, as 

held by M"mber (3). 

25. 	The assessee having three manufacturing units 

in the jurisdiction of Commissioner of Central 

Excise, ShilJong was engaged in the ma9ufacture of 

different varieties of Plywood. As a result of 

various searches and seizures and consequent 

investigati6ns, it was revealed that a duty evasion 

of Rs.35,79,07,804.00 had been effected by the 

assessee during the period from Feb., 1990 to June, 

1994 by (1) under valuation (2) substitution of 

grades (3) non-incLusion of ad.'ertisement expenses in 

the assessable value -- central excise duty 

calculated 	at 	Rs.7,05,95,368.00, 	and 	(4) 	non- 

inclusion of interest from deposits, in the 

assessable value -- central excise duty calculated at 

Rs.43,43,500.00. About 90% of thesales were effected 

by the assessee through their depots/branches at 

comparatively ouch higher prices and about 10% of the 

sales were effected at the factory gate at 

comparatively lower prices. The sales at the factory 

gate were found to be arranged ones and not in the 

ordinary course of wholesale trade. It was found that 

A, 
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expenses towards advertismentS of the products of the 

assessee were incurred by MIs. Landle Agency (India) 

Ltd. (hereinafter referred to as Mis. Landle') 

under an agreement. The planning and monitoring of 

such advertisements was however, done by the 

assessee. Advertisements were made as per 

instructions of the assessee, but as directed by them 

the bills were raised on Mis. Landle. Except making 

payments, MIS. Landle had no role in advertising the 

products of the assessee. A relatively higher 

discount was given to M/s. Landle. Mis. Landle had 

also made an interest free deposit of Rs.2 crores to 

the assessee. The depressed sale value was fixed for 

sale to MIS. Landle as compared to the sa1e price to 

others from the assessees depots/branches. 

It was alleged in the show cause notice 

dated 28.02.95 that notional interest on such 

interest free deposits of Rs.2 crores was liable to 

form part of the assessable value of the plywood 

manufactured and sold by the assessee. 'xtended 

period of limitation was invoked. The rote of Shri 

P.K. Goenka, Managing Director in the evasion of 

central excise duty was discussed in ara-10.2 of the 

show cause notice. Penal provisions were invoked with 

regard to both the assessee and Shri P.K. Goenka. 

/, 
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There were a number of oLr 	1 	ions also in ti 

show cause notice. 

26. 	The matter .ws .djudicated by t 

Commissioner of Central excise, Shillong who und 

Order-in-Original dated 5.12.96 observed with rega 

to the charge of under_valuation that the stind of t 

Department for raising a differential amount 

R3.18,47,91,347.00 was un_sustainable. The 1 

Commissioner of Central Excise noted that since t 

Department had not been able to pcove with document 

evidence that the ex-factory price declared 

artificially low, the claim of the asseSSee 

applying the ratio of the decision in the case 

Indian Oxygen Vs. CCE - 1988 (36) ELT 723 (SC) 

acceptable. Wiih regard to advertisement expenSeS 

was held that they were to form part of the assessal.  

value and that un-due benefits had been shown to ft 

Landle to enable them to bear ,tdvertisement oxpeni, 

The demand of RS7,JD,95.36 on account of n 

inclusion of advertisement costs incurred by IM 

Landle in the assessable value was confirmed. 

The argument that the deposit of Rs.2 cro 

had been taken for credit facilities was also 

found acceptable and the demand of Rs.48,48,500.
00  

this account was confirmed. 

N 
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Further, 	a 	demand 	of 	Rs.58,96,580 	was 

confirmed 	on 	account 	of 	substitUtiOn 	of 	grade 	in 

different depots. 

A penalty of Rs.l crores was imposed on ri/s. 

Kitply and Rs.lO 	lakhs 	on Shri 	P.K. 	Goenka, 	Managing 

Director of the assessee's company. 

27. 	On appeal 	filed by MIs. 	Kitply and Shri 	P.K. 

Goenka, 	the 	Member 	(T) 	now 	'/ice 	President 	observd 

• 

that the price of the goods for supply to m/s. Land e 

was 	vitiated 	ab 	initio at 	factory gate 	by 	
virtue 	f 

the 	terms 	of 	the 	subsisting 	agreement 	between 	the 

appellant 	and 	MIs. 	Landle. 	The 	said 	agreement 

provided for supply of a given minimum quantity of the 

goods 	per 	month 	at 	a 	fixed 	discount 	which 	was 

admittedly 	higher 	than 	the 	discount 	given 	to 	other 

dealers 	in 	consideration 	of 	the 	advertisements 	and 

interest 	free deposit 	of Rs.2 crores. 	The sale 	
price 

at 	the 	factory gate had not been 	taken 	
into account, 

• the 	additional 	consideration 	flowing 	back 	to 	the 

• appellants/manufactutt 	After 	referring 	to 	the 

Supreme Court's decision in the case of MIS. Metal Box 

India Ltd. Vs. Collector of Central Excise - 1995 (75) 

• • 	 ELT 449 	(SC), 	the Member 	(T) as he then was, 	
held that 

the additional 	consideration 	in 	respect 	of 	the sales 

to 	m/s. 	Landle 	was 	established 	and 	consequently 	the 

IV 
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real price for sale of yuod3 to MIs. Landle was to be 

the price at which duty was originally paid nius the 

additional consideration flowing to the appellants 

from ti/s. Landle. It was observed that although ti/s. 

Landle formed a separate class of buyer but the pri-

was not a genuine price and had been depressed due to 

other conditions. The demand of duty confirmed on 

account of notional interest was howev€r, reduced 

from Rs.48,48,500 to Rs.43,43,500 the amount shown in 

the show cause notice. The demand of Rs.58,96,580 on 

account of selling 'x-grede plywood on the price of 

the prime normal quality was also confirmed. The plea 

of time bar was rejected. The order with regard to the 

penalties was also confirmed. 

In a separate order recorded, the Member (1) 

observed that having accepted the genuineness of the 

ex-factory price declared and approved by the 

appellants, the adjudicating authority was not 

justified in going one step further and ircrease the 

assessable value in respect of the sales made to M/s. 

Landle by including therein the advertisement 

expenses incurred by M/s. Landle. The genuiness of 

the factory gate sales had not been doubted. These 

factory gate sales amounting to about 10% of the total 

( 	 - 
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sales had been made the basis for the assessable value 

in respect of about 40% sales made to other dealers 

(other than MIs. Landle) from the depots/braflche5 

which were in addition to the 50% sales made to ti/s. 

Landle which were the subject matter of the present 

appeals. Relying upon the Supreme Courts decision in 

the case of Indian Oxygen Ltd. - 1985 (36) ELT 723 

(SC), the Member (J) observed that if the assessable 

value in respect of the sales to the extent of 50% 

(10% factory gate sales and 40% s0les made to other 

dealers (other than M/S Landle) from the 

depots/branches) was available at the factory gate 

then there was no reason wh Do the same value should 

not be made the basis for charging duty in respect of 

the other sales to the extent of 50% made from the 

depots/branches to MIs. Landle. She also agreed with 

the argument of the appellants that interest free 

deposit of Rs.2 crores was a meth3d of pre-paynleflt of 

part of the value of goods lifted by MIS. Landle. With 

regard to the advertisement cost, she observed that 

it, apart from promoting the product of the 

manufacturers, also enhanced the dealers goodwill 

and in turn the bussiness of the dealer also went-up. 

Reference among other decisions had been made to 

Supreme Courts decision in the case of Philips India 
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Ltd. V. Cc:, Pune - 1997 (19) RLT 471 (Sc). It was 

concluded that the advertisement by ti/s. Landle was 

for thebenefit of both fl/s. Kitply and ti/s. Landle 

and could not be taxed by adding the same t!o the 

assessable value especially when the factory gate 

sale price was available and had been applied in 

respect of other dealers. It was held that the 

advertisement expenses incurred by ti/s. Landle could 

not be subjected to central excise duty by adding the 

same in the assessable value of the plywooch The 

demand of Rs. 7, 05,95,36800 on this account was set 

aside. 

As regards the interest frec Jeposijs C; 

Rs.2 crores by ti/s. Landle, it was held that it did 

not influence the sale price to ti/s. Landle andthat 

the Suprme Court decision in the case of tietal Box 

India Ltd V. CCE - 1995 (75) ELT 449 (Sc) did not 

apply to the facts of the case under consideration. 

The demand of Rs.48,48,500 on account of interest 

free deposit was found o be un-sustainable 

With regard to the demand of duty of 

Rs.58,96,530 confirmed on 	the ground of  mis- 

declaration with regard to the quality of plyfr/ood 

cleared as X'-grade from the factory andsold as bood 

quality grade from some of the sales depots of the 4;'   
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assessee's company, she agreed with the views 

expressed by the ld. Member (T) as he then was. 

With regard to limitation, the ld. Member 

(3) had held that the extended period of limitation 

was not available to the Deptt. in respect of the 

allegations of advertisement expenses and interest on 

deposits. It was however held that the benefit of 

limitation would not be available to the appellants 

in respect of the allegations made with reference to 

substitution of kitply 'X' in place of defective 

marine grade. The plea of limitation was held to be 

not available to the appellants in respect of the 

demand of Rs.58,96,580 confirmed on the ground of 

mis-declaration of the quality of the plywood cleared 

from the factory of the appellants. 

The amount of penalty imposed on M/s. Kitply 

was reduced from Rs.One crore to Rs.10 lakhs. The 

penalty of Rs.One lakh imposed on Shri P.K. Goenka, 

Managing Director was set aside. 

28. 	The matter was heard on 12.05.99 when Shri V. 

Lakshmikumarari, Advocate submitted that about 10% of 

the sales of the appellants were at the factory gate 

and the rest of their 90% sales were through their 

depots, out of which about. 50% of the sales were to 

M/s. Landle and the rest were to other independent 
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dealers. H/s. Landle was their bulk buyer and under an 

agreement was entitled 	hiqher discount. They 

were also under obligation to incur expenditure on 

advertisement and also to make a deposit of Rs.2 crore 

with the appellants. There was no allegation that the 

factory gate price was not genuine. He submitted that 

the factory gate price was required to be adopted for 

all their sales. He relied-upon the Tribunals  

decision in the case of Collector of Central Excise 

Vz. Indian Oxygen Ltd. - 1989 (41) ELT 610 (Tribunal), 

wherein the Tribunal had held that when the price ex-

factory was ascertainable, the assessments should be 

in terms of that price. He argued that if the cost of 

	

advertisment and notional interest was to be taken 	
. 	- 

into account then the price will go beyond the price 

charged from the dealers. He referred to the  

Tribunals decision in the case of Racold Appliances . •: 

'is. CCE, Pune - 1994 (69) ELT 312 (Tribunal) wherein ..' 

the Tribunal had held that the advertisement charges 

were not includible in the assessable value and that ,. 

when the goods were sold both at the factory gate and  

also through depots, the ex-factory wholesale price •. 

	

was to be the assessable value, and that the depot 
	. 

	

price was not relevant when depot sales were not being 
	T; 

treatable as a separate class of buyers. There was nO 

I 	 - 	
1 

- 



'-'--I- 	 • 
-54- 

nexus between the interest free deposit and, he price :: 

charged from MIs. t.and'le..OrT: limitation,'he argued 

that certain investigations had been undertaken 

earlier and the assessee could not, be charged with 

suppression. He referred to the amendements made in 

Section 4 by Section 74 of the Finance (No.2) Act 1996 

(33 of 1996) and submitted that the proceedings in the 

present case related to the period prior to thee 

amendments. He pleaded that the order proposed. by 

Member (3) be up-held. 

29. 	In reply, Shri N.C. Roychowdhary, Sr. Advocate 

submitted that the advertisements enhanced the value 

of the goods and the advertisement incurred by N/s. 

Landle enchanded the value of the goods supplied by 

MIs. Kitply. The cost of such advertisement incurred 

on account of the assessee was includible in the 

assessable value of the plywood. He referred to the 

following decisions:- 

Union of India Vs. Bombay Tyre Internatinal Ltd. 

- 1983 (14) ELT 1896 (Sc). 

Metal Box India Ltd. Vs. collector of central 

Excise, Madras - 1995 (75) ELT 449 (Sc). 

Govt. of India Vs. Madras Rubber Factory Ltd. - 

1995 (77) ELT 433 (Sc). 

He mentioned that against the impugned 

order-in-original, the Department had also filed an 

..' 

r 
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appeal which had been listed as apoeal No.165-166/98. 
•. 

The appeal was filed in Feb 	1998 after the referrinq - 

Bench 	had 	heard 	the 	matter. 	The 	appellants 	had 	not 

disclosed the facts to the Department as referred to - 

in para 51 of the shci cause notice. 	The copy of 	the . 

agreement was recovered as a res1t of search and had , 

-; 
not 	been 	known 	to 	the 	Department 	earlier. 	He  

submitted 	that 	the 	decisions 	relied 	upon 	by 	the 

Member 	(J) 	did 	not 	take 	into 	account 	the 	Supreme 4. 
Courts 	decision 	in 	the 	case 	of 	Union 	of 	India 	V. 

Bombay Tyre 	International 	Ltd. 	- 1983 	(14) 	ELT 1896 

(Sc). 	He 	submitted 	that 	the 	issue 	in 	the 	case 	of - 14 

Philips India Ltd, V. CCE, 	Pune - 1997 	(19) 	RLT 471 .i . 

(SC) 	was different. 	He pleaded for the acceptance of 

the or 	:oosed by the Member 	(T) 	as he then 	was. 

30. 	I 	have 	carefully 	considered 	the matter. 	I 

this 	difference 	of 	opinion 	matter, 	I 	am 	mainly 

concerned 	with 	the 	allegations 	relating 	- to 	the 

additions 	in 	the 	assessable 	value 	of 	the 	plywood 
 

manufactured 	by 	M/s. 	Kitply, 	on 	account 	of 	the 

advrtisement 	expenses 	incurred 	by 	MIs 	Laridle 	for 

advertising the 	plywood manufactured by M/s 	Kitply 

and the interest free deposits given by MIs 	Landle to 

MIs. 	Kitply. 	The Commissioner of Central 	Excises 	who 
.,.. 

had 	adjudicated 	the 	matter 	had 	held 	that 	the 	eX- 

factory 	price 	for 	factory 	gate 	sales 	as declared by 
V -- 

( 
•1 

I 
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the assessee was the genuine price and was acceptable 

in view of the Supreme Courts decision in the case of 

Indian Oxygen Ltd. Vs. CCE - 1988 (36) ELT 723 (Sc). 

The declared assessable value under Section 4 (1) (a) 

of the Central Excises Act, 1944 (hereinafter 

referred to as the Act) was found to be correct and 

acceptable. The demand for differential duly of 

Rs.18,47,91,347 was found to be un-sustainable. 

The ld. Sr. Advocate had mentioned that 

against this finding of the adjudicating authority 

the Revenue had come in appeal before the Tribunal. 

This appeal by the Revenue was not heard by the 

Tribunal alongwith the appeal by the assessee. The 

appeal was said to have been filed by the Revenue in 

February, 1998 while the matter was heard by the 

referring Bench on 24.09.1997. 1, therefore, cannot 

deal with this aspect of the matter. 

I consider that when the adjudicating 

authority had accepted that the declared ex-factory 

price was genuine, then there had to be strong reasons 

to reject the same ex-factory price for sales fr'm the 

depot. There is no allegation that ti/s. Landle were 

related person of ti/s. Kitply for the purposes of 

Section 4 of the Act. I also find that the higher 

discount given to MIs. Landle had not been 

IL 	 1W! 



L 
disturbed. 

From the depots about 4O 	sales wete effected 

1 to 	independent 	dealers, 	dealers 	other 	than 	N/s. 

Landle. 	The central 	excise duty had been determined 

in 	respect 	of 	such sales 	to the dealers 	(other 	than 

MIs. 	Landle) 	at 	the 	e-factory 	sale 	price 	and 	no 

demand had been made with regard 	to such sales. 	For 

sales to M/s. 	Landle while the central excise duty was 

determined 	on 	the 	basis 	of 	the 	normal 	ex-factory 

price, 	no 	claim 	was 	niade 	by 	the 	assessee 	of 	the .\ 
differential 	higher 	discount 	given 	to 	N/s. 	Landle. 

The 	normal 	lower 	discount 	was 	already 	built 	in 	the 

normal 	ex-factory price at which central 	excise duty 

was 	calculated 	with 	regard 	to 	the 	sales 	to 	ri/s. 

Landle. 	No 	case 	has been made out 	of any additional 

consideration 	to 	be 	loaded 	on 	the 	ox-factory 	price 

and 	that 	the 	provisions 	of 	the 	central 	excise 

(valuation) 	Rules 	1975 	had 	not 	been 	invoked 	with 

regard to about 50% of the sales (10% from ex-factory 

~ 40% 	from depot 	to buyers other 	thon N/s. 	Landle). 

On the question of advertisement, 	it had been 

• 
n o t e d 	that 	the 	appellants 	were 	also 	incurring 

,r.. 

expenditure 	on 	their 	own 	account. 	MIs. 	Landle 	were 

lifting 	about 	50% 	of 	the 	total 	production 	of 	the 

assessee and thus Il/s. 	Landle were concerned with the .'. 	 ' 

j 

4L. 

•i9 
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sale of the plywood manufactured by N/s. Kitply. The 

id. Member (J) had referred to the Supreme Courts 

decision in the case of Philips India Ltd. Vs. 

Collector of Central Excise, Pune - 1997 (19) RLT 471 

(SC), wherein the Hon ble Supreme Court had held that 

the advertisement cost incurred by the dealers was 

not to be added, in the assessable value as such 

advertisement benefits equally the manuf,cturer and 

the dealer (Head Note). 

The Id. Member (T), as he then was, had 

mentioned that the ad',ertisernent by the buyer was an 

additional consideration which was going to influence 

the price at which the goods were sold from the 

assessee's depots to H/s. Landle. As a higher 

discount had been given as a consideration ot the 

advertisements and interest free deposits he held 

that the price of the plywood for supply to t/s. 

Landle was vitiated ab initlo at factory gate by 

virtue of the terms of the agreements on the ground 

that the sale price at the factory gate had not taken 

into account the additional consideratin flowing 

back to the appellants/maflUfactr. I however, find 

that the higher discount had not been considered in-

admissible. For advertisement, it has not been 

established that it was not for the benefit of the 
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customer, 	M/s. 	Landle 	who 	were 	lifting 	about 	50% 	of 

the 	pr , 	-tiOn 	of 	tl13. 	citply. 

Supply 	of 	about 	50% 	of 	the 	production 	to 

M/s. 	Landle 	could not 	be 	considered as an additional 

consideration 	for 	M/s. 	Kitply. 	A 	higher 	discount 	to 

the 	customer 	could 	also 	not 	be 	considered 	as 	an 

additional 	consideration 	to 	the 	manufacturer. 

Additional 	discount 	is 	at 	the 	cost 	of 	the 

manufacturer. 	The 	Id. 	Member 	(T) 	now Vice 	President 

had referred to pare C 7 of the appeal wherein it had 

been 	mentioned 	that 	the 	appellants 	had 	given 	extra 

benefit 	of 	about 	Rs.28 	crores 	to 	m/s. 	Landle 	as 

compared to other dealers and in lieu thereof had got 

a 	benefit 	of 	about 	25 	crore. 	This 	benefit 	is 	with 

regard 	to 	the 	advertisement 	cost 	and 	interest 	free 

deposits. 	For 	advertisements, 	it 	had 	not 	been 	made 

out 	that 	it 	was 	exclusively 	for 	the 	benefit 	of 	the 

appellants. 	This 	is 	also 	on 	record 	that 	the 

appellants 	were 	also 	incurring 	expenditure 	on 	their 

advertisements. 

33. 	As 	regards the inclusion of 	the cost 	
towards 

interest 	free deposits. 	the 	Id. 	lember 	(1) 	as he then 

was 	had 	taken 	i t 	as 	an 	additional 	co nsideration - 

flowing 	to 	the 	assessee. 	On 	the other 	hand, 	
the 	Id. 

Member 	(J) 	had 	observed 	that 	there 	was 	no 	nexus 

I 
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between the interest •free deposits and the prices 

charged from M/s. Landle. The Department has not dis-

allowed the higher disCOUnt given to MIS. Landle. 

Learned Member (J) had rightly distinguished the case 

of M/S. Metal Box India Ltd. Vs. CCE - 1995 (75) ELT 

449 (Sc) stating that whereas different prices 

charged from different buyers were the basis for 

arriving at the factory gate prce in Metal Box case 

(as the price lists were filed in part-Il of the price 

lists prof.orma) the same is not the case here. 

34. 	
After taking into account all the relevant 

facts and con5ideratb0ns 	
i agree with the Order 

proposed by the id. Member (J). 

LAJJA RAM 
MEMBER (T) 

Dated 
ckp. 

.7 
/1/ 
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F I N A L 	ORDER 

(1) Demand of duty of
.  Rs.7,05,95 368 OO(Ru 

• 

	

	
seven crore five lakh ninety-five tholJ3nnd 

three hundred sixty-eight) only is sot asic1e. 

Demand of duty of R5•4848500.00(RUPee 

forty_eight lakh forty-eight thousand five 

hundred) only is set aside: 

Demand 	of 	duty 	of 	RS•5895580.00(Rupee 
fifty-eight lakh 	ninety-six thousand five 	

• 
hundred eighty) only is confirmed; 

Penalty on M/. Kitply Industries Ltd. is 

reduced to RS •lOOO , OOOOO(Rupees ten lakh) Only ; 	• 
Penalty of RS.lOO , OOOOO(RuPees one lakh) 

only imposed on Shrj P.X.Goenka is set aside. 

-' 	

.- 	 (1 	 .. 	 • 

(IRCHANA WADHWA) 	
(P. 	.IN) 	• NENBER(JUDJCIAL) 	
VICE_PRESIDENT 

DATE: • 
DIJTTA/ 	 - 	 .• 	

( 
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AFFIDAVIT 

I,AlanRokhumMithran, sonofShri j'V 	 , aged 

30 years, resident of Aizav4, Mizoram, do hereby solemnly affirm and state on 

oath as under:- 

That I completed B.Com  from Saint Anthony's College, Shillong in 1993. 

That I took a diploma in ALT, Bangalore, in 1995-96 and after taking up 

the diploma, I was working with M/s.Gokuldas Hinduja, Bangalore who are 

I - 	 I 	manufacturers and exporters of garments in Bangatore 

That I came to Shillong in May, 1997 to prepare for the competitive 

examinations but got interested in coal business as some of my friends 

were engaged in this business. 

That in order to further explore the potential of the coal business and 

export, I met a number of persons engaged or planning to get engaged in 

this business. This brought me in contact with Mr. S.N. Jagodia of 

Ws.Kitply Industries Limited wtiose Company was interested in export of 
coal from Ghasuapara and Tura. Being convinced that I could promote 

their business at Tura or Ghasuapara in the field of coal export, they 
engaged me temporarily for three months on trial basis vide their letter 

dated 25.07.1997 and also provided me facilities like accommodation, 

transport, electricity and phone, etc. In order to promote their business. 

' That I was living independently throughout and did not consider it 

necessary to inform my mother Mrs. L.R. Mithran about my v.' "' •'Is. 

.KitpIy Industres Limited nor she helped me in any manner vñitsoe.'er in 

getting me this work or engagement. 	 LI 	2-J_ 
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I. Lalthan ZmM 	
wife of Late Mr. S.T. 

Sungte, aged abcut 58 years, resident of Shfllong. Meghalayo do hereby solemnly 

affirm and state on oath as under: - 

(I) 	That I was a member of the  group that decided to form a charitable soclaty in 

the name and style of Zami Memoria Charitable Trust (for short 'the Trust) In 

1996 to render help to women, orphcts and others. 

That I was the first President of th% Trust from October. 1996 to becember, 

1998 and am aware of the acth4tics of the Trust during the sald period. 

(lii) 	That the Trust receid a sm of s.1OOOO in ccsh as donation from our 

Patron (late) Mr. K.T. Kleano cndc n of R.IO.00O In cash 
 fror one Shri 

R.C. Agozwal. These amounts were handed over by the donors to me and the 

said amounts were deposited in the  sccount of the Trust. 

That the Trust receld a demand draft of Rs.5.00.000 from M/s.Wazrefl Tea 

Umfted by post at cur office - Lav-41-slb. Madonriting. 

That similarly in 1997. the Trust ako receiwd a donation of s1,00,000 from 

an unknown source by a demand dr¼ft which was also recen'ed by post at our 

office. 

7 H 	
COtd.2 
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(vi) 	That Mrs. L.P. MIthroll did i0$ 
help the Thst In any monMi' whatsOCV1 In 

getting the 41091dims 
mstrtlsd above. nor was sits Informed at any stage 

about rsceipt of these doitlofls 	
she had no authøilly to handle such 

matters or have Information about the earns. 

(wi) That with thus amounts. 
0,0 Trost odoptsd 15 chIldren from poor families for 

the purpose of educating thee from the ocodiittk year starting from February, 

1997. partIculars of which oiWt as undcr- 

S.No. im of Th. 	ParsaitS N 	 Oats of 	Oesz Poll W. 	Noe( of the 

beth - - 
- 

Li*PQ. 	L Po'. 	
27/85. IV. 	44. 	If.. 	Ifgh SdcL 

5.o  at 	It 3. 

Mcttc Doeld Poe. 	5ouch 	(I.). 	4/86. I. 	M. 	*e lOgli School. 
 

 *0000• 	k•dC4@ 	Lol. 	8/1O/88. 	I. 	36. 	IS. *lzO Hlt School. 

49 HI MIZO 1101 5ctOl. ihJO6186.KU. 
• Most 	tha1el. 	Nath090O, 

48. If... *1xO If.9h School. 

 Magtc I.OYtG. 	icst00h11Ob 
0/10/87. KG-I, 30, II. M 	14191t School, 

 OostC l.obuatZO0. Sol6sçVelO 
KS-Z. 47. If.. MIZO I41Ø 5heot 

 MIss L&thOIcl. R. TharH°. 10/10/68. 

197/8 	KG-I, 28. If.. MO I4 	School. 

• 
Miss Ia)dl*p. B4d. 

27. 18. Mlzo HIgh School. 

9• MIss p.ssuia$t So.uila. 	,iO/89. 
46. If.. Also High School. 

10. Moats p*otti1. I.abuno'c. 1fI0/90. PrwY. 

Miss p4ssizoeQaI. 	oetQ°. 01/03/I. PMrSWY, 48. IS. Mile 144I School. 

OV&JhI'. taklwihowmO (I.). 	V7191. P4tW. 30, If.. Also 14* School. 

12. Miss 

MIss 1k. IólWJOtO. 14/1ae, hkrsn'7. 21. If.. Also 
High  Sc" ,  

3. 

14. • 
hirsory. Pr4dCe0O School. 

Miss Prt4C0. L4)t4IolM LoIIflUSS. 15/04/92. 

otd3 

'I 
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That selection and approval of the names of these children was made by the 

ConvnitteC for all the cçcndlture imdved regarding their uniforms, books, 

admission. etc. 

That no amount was drown or handl&d by Mrs. L.P. MlthrOn or any member of 

her family as such functions are discharged by the Office bearers like 

$ecretas7 (Finance). Treasurer, president. etc. 

That the Trust received as donation a Tate Mobile vehicle from M/s. Warren 

Tea Umlted and the said vehicle was registered in the name of the Trust and 

parked in our office In Law-U-Sib. Madanrlting and used for charity work. 

Neither Mrs. L.k. Mithran nor any member of her family used it for their 

personal work. 

That o.iring my 
tenure as President the trustee. Mrs. L.R.Mit)WOI% donated her 

land at Umbir baflage 
(near Baropafli) which is 8-9 acres for the purpose of, 

setting tç 
a free de-addiCtlO% center. The cost of the land as on today will 

fetch a sum of Rs.25.00.000 approximatelY. 

(xli) That in accordance with the rules framed and approved by the Committee. 

/ 	

neither Mrs. L.R. Mithr@n nor any member of her family have the right or the 

power to draw, utilize or in any manner deal with the funds of the Trust as 

none of them arc authorized to do so. 

Contd_4 
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("iii) That Mrs. L.P. Mithran is neither authorized to use any movable or immovable 

prQerty of the Zomi Memorial Charitable Trust (for short the Trust') f or the 

use of h.rsslf or any m.mb.r of her family, nor has the .vsr used any of such 

property for hcrself or any member of her femily. 

That no donation in cash or kind from any corony, firm or business 

organization was received through her or due to her influence. 

That neither Mrs. L.P. Mithran solicited any donations on behalf of the Trust 

nor she received any such donation. Neither she was ever Informed nor was the 

Trust required to inform her about various donations received by the Trust 

from time to time. 

LALTI-t'AN zAUvI 

bEPONENT 

VEPIFICAT2N 

I. LALTHAN ZAUVI 	 . do hereby verify that the 

contents of the above affidavit are true to the best of my knowledge and belief. 

Verifiedonthis___dyof 	 _. 2002at__ 

LALTHANZAUV 

-- (602 . 
(LAL111NTI !JGA 

* do aie 
Law Ch.m' b.C. C.'nple% 

4IgmwJ. 
c 
cuj  U4 lu~ ~j 

.,..-vI - =43-4 
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1, L.Chungnuflgl, daughter of 	CH,I L ( ( 1 \J I 11 

aged about 	
years, resident of Madanriting, Shiflong, MeghalaYa, 

do hereby solemnly am and state on oath as under:- 

(i) 	
That I joined Zami Memorial Charitable Trust (for short 'the 

Trust') from its inception in 1996. 1 was holding the post of 

Treasurer from 1996 till 1998. The bank account of the Trust 

had been opened by me, the Secretary (Finance) and the 

President. We jointly operated the said account during the 

period and tenure of my office as Treasurer. The Trustee, Mrs. 

L.R. Mitbxan never handled any cash or the bank account of 

the Trust as she was not authorized to do so. Further, Mrs. 

L.R. Mithran did not draw any money from the account of the 

Trust, nor she used any of the properties of the Trust in any 

manner whatsoever. 

Contd .... 2 
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$ 
That all decisions relathig to the Trust are 

taken by the 

Governing Body/Executive Committee, and Mrs. L.R. Mithran 
has no say in the matter. 

That all the propees of the ZMCT were used for charitable 

work and not for any other purpose. 

(iv) That Mrs. L.R. Mithran is neither authorized to use any 

movable or immovable property of the Zami Memorial 

Charitable Trust for the use of herself or any member of her 

family, nor has she ever used any of such property for herself 

or any member of her family. No donation in cash or kind from 

any company, business house or organization or firm was 

received through her. Mrs. L.R. Mithxau neither solicited any 

donations on behalf of the Trust nor she received any such 

donation on behalf of the Trust during the period in which I 

was the Treasurer of the ZMCT. No information was given or 

required to be given to her about any donations received by 

the said Trust. 

(L. Chungnungi 

VERIFICATION 	
DEPONENT 

 

I, L. Chungnungj, do hereby verify that the contents of the 

above affidavit are true to the best of my knowledge and belief. 

Verified on this 	day of [J 	, 2002 at 
.Sff( L0t4 

(I.. ChungnuLgj) 

- - 

o LbL L 

k! 	LL AL L &Oji 
• 

7-:7 I 
H cL16 - 

I 

:1, 



 

I 

j 

 

Irrin .ml 

 

Lialdawni 	 ,fl9fl0$ L//(ULi4C1) ().aged 
aheut 48 yeam resident of Madanrtt1n. Stililoeg - Malan do hereby solemnty 
21T1r111 auI state an oath as under 

(II 	That I joined Zand Memorial Charitnide Trust [for shert The Truafl from Its 
InCOPIIOJL I was the Vice President from 1995-1998 and than as the PresIdent of 
the Trust from 1891-2800. 

(hi 	That  
Trust 

(1111 That the trustee. Mrs. Ii. PVthran has never handled cash or accounts at the 
Trust 

(lvi That all decisions are taken hy the Covendeg EodyIfxwttivc Cenmdflee of the 
Trust. 

1f') j!i- That Mrs. LI. Othren has not operated the hank account of the Trust as she Is 
net auffimlzed to draw money from the bank account 01 the Trust 

C.)—. 

(vil That Mrs. LI. MIttvran is neIther ontherhed to use any movable or bmuevable 
property 01 the Zond MemorIal Charitable Trustier korsel or any member other 
tadIy.mr has she over used any of such property Is, beracfl or any member of 

1301. 

/ 

	

I 
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(viii That no donation in cash or kind from any business organization or firm were 

received through her or due to her. No intimation was given to her or was 

required to he given to her ahout receipt of any donations by the Trust. 

(vili) That neither Mrs. LR. Mithran solicited any donations on hehalf of the Trust nor 

she received any such donation on its behalf. 

LALDAWNI 
DEPONENT 

VERIFICATION 

I. LALDILWNI 	, do hereby verify that the contents of the above 

allidavit are true to the best of my knowledge and belief. 

Venfiedonthis 	dayot T U L (2OO2at 	h! 1 -O t( ( 

-t;• 	LQ'J 

LAIDAWNI 

LL! Cq 	
aq C~~C- 

 
CL 1  

k' . 

f NI, 

I 
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AFFIDAVIT 	 - 

I, LalneihchaWngi 	, daughter of Shri 

Thianga, aged about 45 years, residing at Diphy, 

Karbiangloflg, Assam, do hereby solemnly affirm and state on 

oath as under:- 

That I joined Zanhi Memorial charitable Trust (for 

short 'the ZMCT') from its inception in 1996 and I was 

holding the post of Treasurer from 1998 to -2000. 

During this period, the ZMCT'S trustee, Mrs. L.R. 

Mithrafl had never handled cash or the bank account of 

the Trust as she was not authorized to do so. 

That all decisions relating to the Trust are taken by 

the Governing Body/Executive Committee. 	Mrs. L.R. 

Mithran had no control over such decisions. 

(iii)That the vehicle donated to the Trust was used for 

charitable work of the Trust. 

Contd ... 2 
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That Mrs. L.R. Mithran is neither authorized to use 

any movable or immovable property of the ZMCT for 

herself or any member of her family, nor has she ever 

used any of such property for herself or any member of 

her family. 

That no donation by way of any Bank draft or cheque or 

in cash or kind from any business organization or firm 

was received through her or at her instance. 	No 

information in respect of any donation received by 

ZMCT is given or required to be given to Mrs.L.R. 

Mithran. 

That neither Mrs. L.R. Mithran solicited any donations 

on behalf of the Trust nor she received any such 

donation as she had no authority to do so on behalf of 

the Trust. 
... 

LALNEIHCHAWNGI 

DEPONENT 

Contd...3 
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AFFIDAVIT 

I, Lalremawii 	, daughter of Shri 	/-tJCJ i:t ,) 

aged about 48 years, resident of Madanriting, Shillong do hereby solemnly 

affirm and state on oath as under:- 

	

(I) 	That I joined Zami Memorial Charitable Trust (for short 'the Trust') 

from its inception in 1996 and was holding post of the Secretary 

(Properties) from 1998-2000. 

That during the above period, the trustee, Mrs. L.R. Mithran has 

never handled cash or operated the bank account of the Trust as she 

is not authorized. 

That the vehicle donated to the Trust is used for charitable work and 

by the Trust for the work In our land at Umbir. 

That all decisions of the Trust are taken by the Governing 

f 	Body/Executive Committee of the Trust. 
L-' 	 .---' 

That Mrs. LR. Mithran is neither authonzed to use any movable or 

immovable property of the Zami Memorial Charitable Trust (for short 

''the Trust') for herself or any member of her family, nor has she ever 

used any of such property for herself or any member of her family. 

That no donation in cash or kind from any business organization or 

firm were received through Mrs. LR. Mithran or due to her. No 

intimation or information was given or required to be given to her 
ibiL cD)Cf(fl) 	r€C€IVC '  /) 1bE T((S 	- - 	2 
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(vii) That neither Mrs. L.R. Mithran solicited any donations on behalf of 

the Trust nor she received any such donation on behalf of the Trust. 

LALREMAWII 

DEPONENT 

VERIFICATION 

I, Lalremawii , do hereby verify that the contents of the above 

affidavit are true to the best of my knowledge and belief. 

Verified on this 	 day of 	T U L- 	, 2002 at 

H t-L Q NC 

, 7 

LaIremavii 

, 	11f 	 LtQ 

~qj o  0 

, I 

L 
L 	

c1 t 
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AFFIDAVIT 	 1I 
•  I, barthahneng, daughter of N &I c ftN /k , aged 

about 47 years, resident of Shillong, Meghalaya do hereby solemnly affirm 

and state on oath as under:- 

That I am holding the post of Treasurer of the Zami Memorial 

Charitable Trust (ZMCT) from 2000 till date. buring this period, the 

Trustee, Mrs. L.R. Mithran has never handled cash or drawn any money 

from the Trusts account, as she was not authorized to do so. The 

Tata Mobile vehicle donated to the Trust is used for charitable work 

and has not ever been put to personal use by Mrs. L.R. Mithran. 

That all decisions of the Trust are token by the Executive Committee. 

Mrs. L.R. Mithron does not have any powers to override such decisions. 

She has no control over the affairs of the Trust. 

That Mrs. L.R. Mithran is neither authorized to use any movable or 

immovable property of the ZMCT for herself or any member of her 

family, nor has she ever used any of such property for herself or any 

member of her family. 

• (v) That no donation in cash or kind or by way of bank Draft or cheque 

from any business house establishment Company or firm was received 

	

: •: 	•--• 
 

/ 	• f 	'through Mrs. L.R. Mithran or on account of their pursuatlons. No 

.,' information is given or required to be given to her about any donations 

received by the Trust 

66T) •• 
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(v) 	
That neither Mrs. L.R. Mithran solicited any donations on behalf of 

the Trust nor she received any such donation nor she was authorized 

for any such purpose by the Trust: 

DARTHAHNIENG 
DEPONENT 

yCAflQN 

I, Darthahflieng, do hereby verify that the contents of the above 

affidavit are true to the best of my knowledge and belief. 

Cl' 

F406~~ 

Verified on this 	 day of 	2002 at 

DARTHA HNING 

	

-wJj 	
j9  

Ji 	• 	

Jo 

a 	
. 

12t 
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I, lfllmpuli 	 daughter of Late Mr. Laibmangaiha, 

aged about 44 years, resident of Bomfylde Road, Shillong, 

Meghalaya, do hereby solemnly affirm and state on oath as under:- 

That I was holding the post of the Vice President in the Zanil 

Memorial Charitable Trust (ZMCT) from 1998-2000 and also 

the post of the President from 2000 till date. 

That daring the above period, ZMCT'S trustee Mrs. L.R. 

Mlthran never operated the bank account of the Trust, nor had 

she drawn any money from the Trust's account, as she was not 

authorized to do so. 

(111) That all decisions relating to the Trust are taken by the 

Governing Body/Executive Commthee and Mrs. L.R. Mlthran 

( 	

did not have any powers to change such decisions or interfere 

'i- •)- '?t ' 	 with such decisions. 

• 	

•:' 

•• 	 Contd.. .2 



'1 H 0 

 -I/-fl ,  

-2- 

That Mrs. L.R. Mithran Is neither authorized to use any 

movable or Immovable property of the Zami Memorial 

Charitable Trust (for short 'the ZMCT') for herself or any 

member of her family, nor has she ever used any of such 

properties for herself or any member of her family. 

That no donation in cash or kind of by way of draft or cheque 

from any company, firm or business organization was received 

through her or due to her. 

That neither Mrs. L.R. Mithran soUcited any donations on 

behalf of the Trust nor she was authorized to receive any such 

donation. All donations were received and accounted for by 

the Treasurer of the ZMCT. No Information about receipt of 

any donation is required to be given to her nor it is ever done. 

HLIMPUI 
- [L\ 	-T1 	 DEPONENT 

( 

Contd.. .3 
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VERIFICATION 

I, HLIMPUII 	
do hereby verify that the 

contents of the above affidavit are tine to the best of my knowledge  

and belief. 

Verified on this 	 day of 	 2002 at 

LON) 

HLIMPUII 

( DEPONENT 

/ 

• 	 I 
- 	 rrI 

1) 

((. 

I 
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I, Esther Lianchhawni, daughter of Late Mr.K.C. Lalzarliafla, aged about 

37 years, resident of Nongrim Kills, Shilldng Meghalaya, do hereby solemnly 

affirm and state on oath as under:- 

(i) 	That I have passed M.A. from N.E.H.U., Shiflong, Meghalaya and I am 

vrking at present as a Lecturer in the Union Christian College, Barapani, 

Meghalaya. 

That I joined Zami Memorial Charitable Trust (for short 'ZMCT') in 2000 

and I am the General Secretary of the ZMCT from 2000 till date. 

• 	
(iii)That ever since I joined the Trust, the trustee, Mrs. 	

L.R. Mithran has 

7' s bank :flèjer operated the Trust' 	
account or drawn any money from the 

Trust account. All financial matters are handled by our Secretary (Finance) 

and the Treasurer. 
Contd ... 2 
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(vi) 	That Mrs. L.R. Mithran is neither authorized to use any movable or 

immovable property of the Zami Memorial Charitable Trust for herself or 

any member of her family, nor has she ever used any of such properties 

for herself or any member of her family. No donation by draft or cheque or 

in cash or kind from any Company, firm or business organization was 

received through her or was due to her soiidtation. No intimation is given 

to her about receipt of any donations by the Trust. 

(vii)That Mrs. L.R. Mithran did not solicit donations on behalf of the Trust nor she 

received any such donation as she had not been authorized to do so by 

the ZMCT. 

I 
(viii)That Mrs. L.R. Mithrari had no control over the affairs of the Trust. 

io1  
ESTHER LIANCHHAWNI 

DEPONENT 

Contd .... 3 
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VERIFICIIQN 

I, ESTHER LIANCHHAWNI do hereby verify that the contents of the 

above affidavit are true to the best of my knowledge and belief. 

Verified on this 	 day of 	2002 at 

LLIIc. 
ESTHER U. 	AWNI 

lf• 1LLLLQC( 

LLcJx .i.. 	IuC (OC 	Lfio 

2.5 (77( 

-. 

I. 

I 
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AEELUYiI 

daughter of Shri V.Lalvuana, aged about 
I, LT. Muani 	

, 

of Law - u sib, Madanriting, Shillong, MeghalaYa, do hereby 
years, resident 

solemnly aflinu and state on oath as under:- 

 
That I am teaching in Mizo High School, Madanriting, Shillong after having 

done WA., B.Ed. 

That I joined Zami Memorial Charitable Trust (for short the Trust') from its 
 

inception in 1996 and I was  
holding the post of Secretary (Finance) from 1996 

101998. 

 
iliat bank account for the Trust was opened by the undersigned, the 

Treasurer and the President. 

That the donations received by the Trust from various people were deposited 
 

of the Trust by the undersigned and the Treasurer. 	
No 

in the account 

was 	
or was required to be given to the trustee Mrs. L.R. 

information 	given 
receipt of any donation in cash or kind by the Trust. 

Mithrafl about 

LR. Mithran had never handled the bank account of 
c L 	v) That the trustee, Mrs. 

money from the Trust's nor had she 
7 C1 the Trust, neither she had drawn any 

O do so. 
• 

handled the cash for the Trust, as she was not authorized 

for the Trust and accounts of the Trust were 
u ndcrttkCfl by 

(vi) 
That all purchases 

me on bchalf of the Trust. 

Contd...2 
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That all dccisions are taken by the Governing Body/Executive Committee. 

That the vehicle donated to the Trust is used for charitable work and by the 

Trust for its own work. 

That Mrs. L.R. Mithran is neither authorized to use any movable or 

immovable property of the Trust for herself or any member of her family, nor 

has she ever used any of such property for hcrsclf or any member of her 

family. 

That no donation in cash or kind from any Company, business organization 

or firm were received through her or due to her. Mrs. L.R. Mithran did not 

solicit any donations on behalf of the Trust nor she rcceivcd any such 

donation. 

L.T. MUANI 
DEPONENT 

VERIFICATION 

I, L.T. MIJANI, do hereby verify that tlic coutCilts of the above affidavit are 

true to the best of my knowledge and belief. 

Verified on this ______ day 0iU 	2002 at 

MUANI 
DEPON ENT 

Q H &ALLQ-Q 
c0LLLi. 	

tQQ 

b11 	
Lu UQIb LQ 

• 	1 

d 	o 	. 

li'l) 
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AFFIDAVIT - 

1, Mrs. Vanlalruati, widow of Lt. Colonel H.S. (Retired), aged about 
54 years, resident of Republic Hmar Veng, Aizawl, Mizoram, do hereby 
solemnly affirm and state on oath as under :- 

That I was the first General Secretary of Zami Memorial Charitable 
Trust (for short 'the Trust') from October, 1996 and left Shillong in 
February, 1998 and had handed over charge. During my tenure as 
General Secretary, I recorded minutes of meetings and I am aware of 
the day-to-day activities of the Trust during the said period. 

That the Committee decided to open a bank account in United Bank of 
India Nongthymmai but later decided on a more central and 
convenient area at Vijaya Bank Laitumukhrah. The President. 
Secretary (Finance). Treasure and Assistant General Secretary were 
authorized by the Committee to operate the said bank account with 
Vijaya Bank. 

That neither Mrs.L.R.Mithran nor any member of her family were 
authorized to operate the said bank account in any manner 
whatsoever. 

That Mrs.L.R.Mithran acted as a steadying force and continuIng factor 
of the Trust as the other office bearers have a tenure of two years and 
being a charitable society, members are free to terminate their 
involvement and membership at any time. Some members are also 
likely to be shifted out of Shillong. Hence, Mrs.L.R.Mithran was 
nominated as a trustee for life so that the Trust will continue to exist 
and function even when members sign and move out of Shillong. 

Contd..2/- 
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That during my tenure, all financial matters were handled by the 
Secretary (Finance), Secretary, Treasurer and the President, Proper 
accounts of the available in the office of the Trust. 

That at no point of during this period did Mrs.L.R.Mithran or any 
member of her family handle cash of the Trust or operate the account 

of the Trust. 

That Mrs.L.R.Mithrafl is neither authorized to use any movable or 
immovable property of the Zami Memorial Charitable Trust for the 
use of herself or any member of her family, nor has she ever used any 
of such property for herself or any member of her family. No donation 
in cash or kind from any business organization or firm were received 

through her or due to her. Neither Mrs.L.R.Mithran solicited any 
donations on behalf of the Trust. No information or intimation was 
given or required to be given to her about receipt of any donations 

whatsoever by our Trust. 

,rPO NT 

VERIFICATION 

l,Mrs.Vanlalruati, do hereby verify that the contents of the above 
affidavit are true to the best of my knowledge and belief. 

200 

)cL 
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AFFIDAVIT 

1, Lilypuii 	 , daugther of Mr. Lalpara Sailo, aged about 44 

years, resident of Motinagar, ShiHong, do hereby solemnly affirm and state on oath 

as under:- 

That I joined Zami Memorial Charitable Trust (for short 'the Trust') in 1998 

and was holding the post of Assistant Genera! Sccretary from 199S to 2000. Duriaig 

this period, the trustee Mrs. L.R.Mithran had never operated the bank account of 

the Trust as she was not authorized to do so. All decisions relating to the Trust were 

taken by the Governing Body/Executive Committee and Mrs. L.R. Mithrnn had no 

control over such decisions. Mrs. L.R. Mithran was neither authorized to use any 

movable or immovable property of the Zami Memorial Charitable Trust (for short 

__- 'the Trust') for herself or any member of her family, nor has she ever used any of 

2- 

	

	such property for herself or any member of her family. No donation in cash or kind 

from any business organization or firm were received through her or due to her. 

'I Mrs. L.R.Mithran did not solicit any donations on behalf of the Trust nor she 

received any such donation. No intimation or information was given or required to 

be given to her about any donations received by the Trust. - 

DEPONENT 
Contd .... 2 
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VERIFICATION 

I, Lilypuii 	 , do hereby verify that the contents of the' above 

affidavit are true to the best of my knowledge and belief. 

Verilied on this 	day of 	L 	,2002 at 	H L. LO 

'U'a ~vL~ LI kLypu l"I "", 

l. )(qQLLuL( 

& si. 

O. 

• 	 -•.• 

• • 
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AFFIDAVIT 

I, Biaksangi, daughter of 	Y#N H W 	 aged 

about 47 years, resident of Madanriting, Shilling, do hereby solemnly affirm and 

state on oath as tinder:- 

That I joined Zami Memorial Charitable Trust (for short 'the Trust') in 

2000. 

That I have been the Assistant General Secretary of the Trust from 2000 till 

date. 

That during this period, the trustee, Mrs. L.R. Mithran has never handled 

cash or operated the bank account of the Trust as she is not authorized to do 

so. 

That the vehicle domited to the Trust is used only for the work of the Trust. 

That all decisions of the Trust are taken by the Governing Body/Executive 

Committee and Mrs. L.R. Mithran has no controlling powers. 

That Mrs. L.R. Mithran is neither authorized to use any movable or 

immovable property of the Zami Memorial Charitable Trust for herself or 

any member of her family, nor has she ever used any of such property for 

herself or any member of her family. No donation in cash or kind from any 

company, business organization or firm was received through her. 

That neither Mrs. L.R. Mithran solicited any donations on behalf of the 

Trust nor she received any such donation on behalf of the Trust. No 

intimation is given or is required to be given to her about any donations 

receiveU by the i rust iruili time to (IIfl. 

BIAKSANGI 

DEPONENT 

VERIFICAT1N 

: I;BIAKSANGI, do hereby verify that the contents of the aboveafTidavit are 

true jo.tIic best of my knowledge and belief. 

. 	rifled on this 	day of TO 	, 2002 at_ 	- 

V.  
IA KSANG I 
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I. Rosc Mar'' !alhmangaihzuali, daughter of Shri Hualzika, aged 
about 32 years, resident of Aizawl. Mizoram, do liereby solemnly affirm and 
state on oath as under :- 

1hat I have done I .1 J . from Shil long I.,aw College, Shillong. 

2 	That I was a member of Z,anii Memorial Charitable Trust ( 
for short 

'the Trust' ) 
from its inception and held the Post of Assistant General 

Secretary in 1996 and 1997 and then the post of General Secretary 
from 1998 to 2000. 

That as I am living in Aizawl from 2000. 1 was again given the charge 
of thc post of General Secretary in 2000. 

That the Trust was started essentially for the uplifiment of women and 
to help thc poor 	in general. 

tn.ai the trustee. Mrs. L.R. Mithran donated her land at Umbir in the 
hnning 

 

of 1997 and since then the most ambitious objective of thc 
Inist Is to set up a tree de-addiction home for all the people of North 
l.as. 

[hat since inception of the 1rust, the tni.stee Mrs. t.R.Mithran haa 
ever drawn any amount from the bank account of the Trust as she was 
not authorized to do. All matters relating to expenditure are discussed 
and passed by the Executive Committee. 

Contd . . . 2/- 

/1,  vl~ 
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That the Vehicle donated to the Trust is used purely for the purposes 
and work of the Trust. 

That Mrs.L.R.Mithrsfl is neither authorized to use any movable or 
immovable property of the Zarni Memorial Charitable Trust for 
herself or any member of her family, nor has she ever used any of 
such property for herself or any member of her family. 

9 	That no donation in cash or kind from any company or business 
organization or firm were received through her or due to her. Neither 
Mrs.L.R.Mithran solicited any donations on behalf of the Trust nor 
she received any such donation. No information or intimation was 
given to her about any donations received by us in the name of the 
Trust. 

DEPONENT. 

'cTIQj 

1, Rose Mary Lalhmangaihzuall, do hereby verify that the contents of 
the above affidavit are true to the best of my knowledge and bçlief. 

Verified on this 1- 	day of 	2002 at  

DE 

Identified by me: 

c 
DXORI?. UTU IL. L&.L 

list Astriat lZt. 
scr. 

S't' X_ 
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FFIDAj 

I Shj H.S. Kumbhat 

I

slo late S.R. Kumbhat, aged 62 years 

residing at S. Senapatj Road,, Guwahatj (Assam); partner H.S. 
•)i Oi 	 , C)o S,, 	 P,e, 	, 

 

Kumbhat & Co. Chartered Accountants, Guwahatjo hereby state 

on solemn affirmation as under 

that H.S. Fumbhat & Co. where I a, a partner have been 

auditing the accounts of ZAMI NEMORIAL CHARITABLE 

TRUST, AIZWAL (Mizoram) since inception. 

that the adminjstratioii and finances of the Trust are 

looked after by the office bearers i.e President, 

General Secretary, Finance Secretary and Treasurer. 

that the accounts are maintaned by the 	Finance 

Secretary and Treasurer and are checked by 	the 

President and General Secretary regularly. 
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that the bank accounts are operated upon by any two of 

the above office bearers. 

that we have not observed any malpractice, fraud, 

misappropriation or unusual expenditure or payment in 

the said Trust during course of our audit. 

that I have attended the general meetings of the Trust 

occasionally and have noted that total details of 

accounts and transactions including inventories are 

read out to the members in the meeting by the Finance 

Secretary and Treasurer. 

That I confirm that whatsoever has been stated above 

is true to my knowledge and belief and I sign this 

affidavit on the request of the Trust, on this ],9-th 

day of July, 2002. 

Executant is idenified 
by me 

Advocate 

~ ,A---~ 

H.S. Kumbat 
Executant/3 q  

Sworn by the executant 
before me 
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Record of examination and cross-exaniinaton of Mr. T.Haokip, AddiCommissioncr, Central 
Excise, Shillong 

.............. 

Questions put to the Defence Witness by the Defence Assistant. 

Qn. 	Are you looking after the legal matters in the Central Excise, Comm'tc, Shillong? 

Ans. Yes, at present I am looking after the legal mattcrs. 

Qn. 	Is it correct that Mrs. L.R. Mithran, Commissioner, Central Excise, Shillong decided a 
Show Cause Notice against M/s Kit Ply Industries vidc adjudicating order dated 15.12.96 in which 
she confirmed the demand of Rs.8,23,40,448 as against the amount of Rs. 35,79.07,804 demanded 
in the show cause notice? 

Aiis. 	Yes it is true. 

Qn. 	Is it correct that the CEGAT reduced this amount further to Rs. 5$.96.5() only illius 
penalty of Rs. 10 lakhs vide order dated 156.99? 

Ans. 	Yes, it is correct. 

Qn. 	I am showing you the certified copy of the CUGA'I' order dated 156.99. Is this the (uki! 

Aus. 	Ycs. this is the order passed by the CFGA1'. lie certified copy of the oIcr was submitted 
o the lnquii' Officer as Defence Exhibit. 

Qn. 	E)id the Department i.e. Commissioner of Central Excisc, Shillong flies an appeal to thc 
Supreme Court against this order in the Hon'ble CEGAT. 

Ans. 	Yes, it is correct. 

Qn. 	Has the appeal decided by the Supreme Coon? 

Ans. Yes, It has been decided by the Department. The Supreme Court has dismissed lhc 
Appeal filed by the Department. 

Qn. 	1 am showing you a copy of the Supreme Court order, is it the same order? 

An. 	Yes, this is the same order. 

A copy of the Supreme Court order was submitted and taken on record as Defence Fxiiibit.. 

The presenting officer did not wish to cross-examine the witness, 

(KrishnaKant) 	(S.V:.Singh) 	(D.D..Rishi) 	(T.Haokip)  
Inquiring Authority 	Presenting Officer 	Defence Assistant 	Addl.Comnir(ShiIlonu) 
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Rccod of examination and cross-examination of Mr. U.S. Kumbhat, Defence Witness. 

Questions put to the Defence Witness by the Defence Assistant. 

Qn. 	Is it true that you have been auditing the records of Zaxni Memorial Charitable Trust since 

1996? 

Aiis. 	Yes. It is true that I have been auditing the accounts of the Trust since 1996. 

Qn. 	Are you a Chartered Accountant? 

Ans. Yes. I am a Chartered Accountant. 

Qn. 	Did you come across any instance where the movable and immovable property of Zalni 
Memorial Charitable Trust was used for the benefit of Mrs. L.R. Mithran or any member of her 
family? 

Ans. No. I have not come across any such instance. 

Qn. 	Did you come across any transaction where movable or immovable property or evh or 
anything of ZMCT was used for any purpose other than the purpoc for which the tnist \vas 
created? 

Ans. 	No. I have not come across any such transaction. 

The presenting officer did not wish to cross-examine the defence witness. 

\. 	() 
(Krishna Kant) 	(S.V. Singh) 	(D.D. Rishi) 	(I-IS. Knrnbhat) 
Inquiring AuThority 	Presenting Officer 	Defence Assistant 	Dcficc  
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Record of examination and cross-examination of Shri Alan R. Mithran. 

Questions put by Defence Assistant. 

Qn. 	Are you or have ever employed by MIs Kitply Industries Ltd.? 

Ans. No. I was only in temporary assignment with them for about 3 months. 

Qn. 	What was your assignment with Kitply Industries Ltd.? 

Ans. Many of my friends were engaged in coal business. I also thought to join the same business 
and througi my friends I came in contact with Shri S.N. Jagodia of MIs Kitply Industries, who 
were already in the business of coal export and look for some one to further their coal business 
through Ghasuapara at Tura. Having convinced of my potential they engaged mc temporarily for 3 
months on trial basis vide their letter dated 25.7.97 and also provided me facilities like 
accommodation, transport, electricity and phone etc. in order to promote their business. 

Qn. 	Did your mother Mrs. L.R. Mithran helped you in getting this assignmcnticngagement with 
M]sKitply Industries Ltd. 

Ans. No. 

Qn. 	Did you informed her of this engagement with M/s Kitply Inds. Ltd. 

Ans. No. 
• 	: 

Qn 	Did your mother helped >ou in gcttinr, ijob or business anywhere else? 
• 	 1 

Ans. No. After my graduation I have bccri oil my own and living independently. I completed niiv 
graduation in 1993. 

Qn. 	Did you say categorically that sour mother did not help you in any manner whatsoever in 
getting any job, engagement, assignmcnx or ork of any type. 

Ans. 	No. 

Qn. 	Are you keeping your mother informcd about the jobs or assignments you took a 11cr your 
graduation. 

Anis. 	No. 

Cross-examination by Presenting Officer. 

On. 	After coming to Shillong in May, 1997 were you staying alone or with your unoiher? 

Ans. I was staying with my mother. 

Qn. 	Did you come across any other exporters of coal other than M/s Kitply Inds. Ltd. while 
exploring the potential of coal business. 

Ans. 	Yes I did. 

Qn. 	Can you name a few. 

I 
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-.212'. 	p K 
Ans. Eastern Mining and Coal Company was one of such companies. 

ii. 	Did you come across Mis Kitplylnds. Was it that thcre was some advcrtisemeiii by MIs O(P 
ilply?  

Ans. There was no advettisementor anything like that. I was moving around with some of '  the 
known peoplc in the coal business. I happened to come across Mr. S.N. Jagodia. 

Qn. 	Did you inform your mother while moving from Shillong to Tura conscqucnt upon the 
assignment by M/s Kitply Inds. 

Ans. 	Not really. 

Qn. 	Is it that normal you did not keep your mother posted about your long stay from residence 
more so when you were staying with her. 

Ans. 	Like I said in the beginning I did cvcryihing independently and I did not find any reason 
often to tell every one including my mother about my work. 

Qit 	You got an offer from MIs Kitply Industries through a letter dt. 25.7.97 signed by President 
Commercial Mr. S.N. Jaodia. Can you tell how )OU receive this communication. 

Aus. 	A letter came. 

Qn. 	The letter has been addressed to Mr. Alan R. Mithran, Nongrim Hills, Shifloi. 
Mcghalaya. Was it the address where you were staying with your mother. 

Aiis. 	Yes. 

Qn. 	Did you get the letter personally at home. 

Ans. Yes. 

Qa. 	Did you not give this good news of getting an assignment to your mother and other fniil 
members for which you were longing for? 

Ans. It is not true to suggest that I was looking for such a friend for a long time. As it happened 
to come I took like it as any other work in the past. 

Qn. 	In your affidavit you have stated that you arc having your independent business siiicc 
at Aizwal. Can you tell the details of such business. 

Ans. I am dealing in flooring and sealing materials and ply board bamboo/plywood. 

Qn. 	Do you hold any agency for plywood business. 

Ans. No. 

Re-examination by Defence Assistant Dr. D.D. Rishi. 

Qu. 	You have stated that in May, 1997, you were staying with your mother, then you have also 
stated that you have been living independently. Does it mean that even when you are staying in the 
house of your mother you were staying indqiendcntly: Did you imply that you are staying only in 
We house of your mother. Will you like to clarify further? 



• 	

. Ans. No. 
After coming back from Bangalorc in May I did not have a roonplacc. Rciu Independent, I thought it wise to stay in our thniily usc, i.e. our mother's place. 

Q'I 
Qu 	During thc pcod you wc syin in your mo(hcrs oiuc, did you kcej, lie, i ll ( i ) , ill , ~ dly 
ab(, Ofyoiir acEivj(jc 

Ans. No. 

. - (Krishna Kant) 	(S.V. Singh) 	
(Al 	Mithfan)

61  
Inquiring Authorfty 	P 	 (D.D. Rishi) resenting Officer 	Defence ASSIStnt 	Defence Witness. 

.' 



Record of examination and crossexaminati0fl of Mrs. Laldawni. 

Questions by Defence Assistant 
0' 

Qn. 	In what way are you associated with Zami Memorial Charitable Trust? 

Atis. When the Trust has started I was the Vicc President of the Trust. I continue to be the 
mcmbcr of the Trust. 

Qn. 	During the period you have been associated with the Trust, did Mrs. L.R. Mithran have an 
control over the decisions of the Governing Body? 

Ans. No. the decisions were taken by the governing body. 

Qn. 	Was Mrs. L.R Mithran authorized to handle the bank account, properties or cash of the 
Trust? 

4 

Ans. No. Mrs. Mithran did not handle the cash, property or bank account of the Trust. 

Qn. 	Were the properties of the Trust used for purposes other than charitable purposes? 

Ans. No. She did notiuse any poperty, vehicLe or money of the Trust for her personal purpose or 
for the purpose of any rnemberpfhcri.milY.. 	.1; 

£t 

Qn. 	Did Mrs. R Mithrax orany membeof her family ever used any movable or immovable L.  
property of the Trust? 	 1 

Ans. No. It was uscd only ,  for charitable pupocs. 

Qn. 	Did Mrs. R. Mithran solicit any donation in cash or in kind from any Company, business L.  
house or organization for the Zami Memorial Chañtable Trnst? 

Ans. . No. 

Qn. 	Were any donations in cash or kind received from any company, business house or 

9 	 organization througb Mrs. L.R. Mithran? 

Ans. No. Mrs. Mithran did not ask for any donation or money from anybody for the trust. 

Qns. Was information given or required to be given to Mrs. L.R. Mithran about the donations 
received by Zami Memorial Charitable Trust? 

Ans. No. 

Qn. 	Was Mrs. L.R. Mithran involved in day-to-day affairs of the Trust and regularly 
participated in its activities?. 

No. She did not participate in the day-to-day affairs of the Trust and the office bearers were 
looking after the afThirs of the trust. 

fl 

14 
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Qn. 	Did Mrs. L.R Mjthran have any direct or indirect control over the affairs of the Trust? 

Ans. The control of the trust was with the governing body and not with Mrs. Mithran. 

Qn. Do you have anything more to say about the Zami Memorial Charitable Trust? 

Ans. The Trust is doing charitable work and will continue to do it. 

Cross-examination by Presenting Officcr. 

Qn. 	You have stated that Mrs. L.R. Mithran was not informed of the donations received by the 
Trust. Rule 37 of the ZMC Trust provides for approval of all receipts by the governing body in 
general and of the Trustees in specific. Did you say in spite of this rule the receipts to the Trust 
were not brought to the notice of Mrs. Mithran? 

Ans. Yes. Thc Trustees are required to be informed, but the money will not flow to Mrs. 
Mithran. I have to further clarify that trustees are part of the governing body and I am a member of 
the governing body. 

Krishna Kant) 	(S.V. Singh) 	(D.D. Rishi) 	(Mrs. Laldawni) 
Inquiring Authority 	Presenting Officer 	Defence Assistant 	Defence Witness. 

i 

I 

:2 1 9 



$ 

:2 	(.. C. 
Record of examination and cross-examination of Mrs. Laipham Zauvi. 

Questions by Defence Assistant. 

Qn. 	In what way arc you associated with Zami Memorial Charitable Trust? 

Ans. I am the first president of the trust and I continue a member of the trust 

Qn. 	During the period you have been associated with the Trust, did Mrs. L.R. Mithran have any 

control over the decisions ofihe Governing Body? 

Ans. No. 

Qn. 	Was Mrs. L.R Mithran authorized to handle the bank account, properties or cash of the 
Trust? 

Arts. 	No. 

Qn. 	Were the properties of the Trust used for purposes other than charitable purposes? 

Arts. 	No. 

Qn. 	Did Mrs. L.R Mithran or any member of her family ever used any movable or immovable 
property of the Trust? 

Ans. No. 

Qn. 	Did Mrs. L.R. Mithran solicit any donation in cash or in cash from any Company, business 
house or organization for the Zami Memorial Charitable Trust? 

Ans. No. 

Qn. 	Were any donations in cash or kind received from any company, busuiess house or 
organization through Mrs. L.R Mithrn? 

Ans. No. Mrs. Mithran did not ask for any donation or money from anybody for the trust. 

Qns. 	Was information given or required to be given to Mrs. L.R. Mithran about the doteUioti 

received by Zaini Memorial Charitable Trust. 

Ans. 	No. 

Qn. 	Was Mrs. L.R Mithran involved in day-to-day affairs of the Trust and regularly 
participated in its activities? 

Ans. The governing body was involved in day-to-day affairs of the Trust and not the Mrs. L.R. 
Mithran. 

Qn. 	Did Mrs. L.R. Mithran have any direct or indirect control over the affairs of the Trust? 

Ans. No. 

I 
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Qn. 	Do you have anything more to say about the Zaini Mcinorial Charitable Trust? 

Ms. All the decisions and activities of the Trust are undertaken by the office bearers of the 
Trust and gcncrally it is not possible for us to inform any individual member of the tuist 
particularly Mrs. L.R. Mithran who is being a Govcrnmcnt scrvant is not availablc for all the time. 

Ouestion by Presenting Officer 

Qn. 	In your affidavit you have stated that your were the first president of the Trust from 
October, 96. The Trust has come into by registration only on 26.1 1.96. I-low do you say that were 
the president of the trust since October? 

Ann. Any society first decide who is going to be president, treasurer and other office bearers and 
then core for registration of the Trust. She says no registration can be applicd unless a body 
formed. 

Qn. 	lb you affidavit you have stated that a donation of Rs. I lakhs was received from unknown 
sources. Please clarif', whether you find out this source of money. 

An. 	The point of the receipt of donation was not known. It was come by post and any person 
can donate a money to the Trust. We were very jiappy to receive the donation because we have 
just started the Trust People came to know that his money is only for charitable purposes. 

Krishna Kant) 	(S.V. Srngh) 	(D.D..Rishi) 	(Mrs. Laipham Zauvi) 
Inquiring Authority 	Presenting Officer 	Defence Assistant 	Defence Witness. 
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Record of examination and cross-examination of Ms. Lalneihchawngi. 

Questions by Defence Assistant. 

Qn. 	In what way are you associated with Zami Memorial Charitable Trust? 

Ans. I was treasurer of the trust from 1998 to 2000. Presently I am an ordinary member. 

Qn. 	During the period you have been associated with the Trust, did Mrs. L.R. Mithran have any 
control over the decisions of the Governing Body? 

Ans. 	No. 

Qn. 	Was Mrs. LR. Mithran authorized to handle the bank account, properties or cash of the 

Trust? 

Ans. 	No. 

Qn. 	Were the properties of the Trust used for purposes other than charitable purposes? 

AnS. 	No. Funds were used only for charitable purposes. 

Qn. 	Did Mrs. LR. Mithran or any member .of. her family ever used any movable or immovable 
property of the Trust? 

Ans No 

Qn. 	Did Mrs. LR. Mithran solicit any donation in cash or in 	from any Company, business 

house or organization for theZarni Memorial Charitable Trust? 

Ans. 	No. 

Qn. 	Were any donations in cash or kind received from any company, business house or 
organization through Mrs. L.R. Mithran? 

Ms. No. 

Qn. 	Was Mrs. L.R. Mithran involved in day-to-day affairs of the Trust and regularly partiap.nite 
in its activities? 

Ans. 	No. 

Qn. 	Did Mrs. LR. Mithran have any direct or indirect control over the affairs of the Trust? 

Ans. 	No. 

Qn. 	Do you have anything more to say about the Zami Memorial Charitable Trust? 

Ans. 	No. 

The presenting officer did n wish to cross-examine the witness. 

(Krishna Kant) 	ta 	(D.D. Rishi) 	 (Lalneichawngi) 

Inquiring Authority 	Presenting Officer 	Defence Assistant 	Defence Witness. . 	. 
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Record of examination and cross-examination of Ms. Darthahneing. 

Questions by Defence Assint. 

Qn. 	In what way are you associated with Zarni Memorial Charitable Trust? 

Ans. 	I am treasurer of the trust from 2000 till date. 

Qn. 	During the period you have been associated with the Trust, did Mrs. L.R. Mithran have any 
control over the decisions of the Governing Body? 

Ans. 	No. 

Qn. 	Was Mrs. L.R. Mithran authorized to handle the bank account, properties or cash of the 
Trust? 

Ans. 	No. 

Qn. 	Were the properties of the Trust used for purposes other than charitable purposes? 

Ans. 	No. Funds were used only for charitable purposes. 

Qn. 	Did Mrs. L.R. Mithran or any member of her family ever used any movable or immovable 
property of the Trust? 

Ans. 	No. 

Qn. 	Did Mrs. L.R. Mithran solicit any donation in cash or in kind from any Company, business 
house or organization for the Zami Memorial Charitable Trust? 

Ms. No. 

Qn. 	Were any donations in cash or kind received from any company, business house or 
organization through Mrs. L.R. Mithran? 

Ms. No. 

Qn. 	Was Mrs. LR Mithran involved in day-to-day affairs of the Trust and regulaiy parlicipated 
in its activthes? 

Ans. 	No. 

Qn. 	Did Mrs. LR. Mithran have any direct or indirect control over the affairs of the Trust? 

Ans. 	No. 

Qn. 	Do you have anything more to say about the Zami Memorial Charitable Trust? 

Ms. No. 

The presentin fficer did n 	ish to cross-examine the witness. 

(Krishna Kant) 	(S.V. Singh) 	.. (D.D. Rishi) 	 (Darthahniflg) 
Inquiring Authority. 	Presenting Officer 	Defence Assistant 	Defence Witness. 
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Record of examination and cross-examination of Ms. LT. Muani. 

Questions by Defence Assistant. 

Qn. 	In what way are you associated with ZamI Memorial Charitable Trust? 

Ans. 	Previously I was Financial Secretary of the Trust and at present I am ordinary member.. 

Qn. 	During the period you have been associated with the Trust, did Mrs. L.R. Mithran have any 
control over the decisions of the 6oveming Body? 

Ans. 	No.' 

Qn. 	Was Mrs. LR. Mithran authorized to handle the bank account, properties or cash of the 
Trust? 

AnS. 	No. 

Qn. 	Were the properties of the Trust used for purposes other than charitable purposes? 

Ans. 	No. 

Qn. 	Did Mrs. LR. Mithran or any member of her family ever used any movable or immovable 
property of the Trust? 

Ans. 	No. 

Qn. 	Did Mrs. LR. Mithran solicit any donation in cash or in i.( from any Company, busiiiess 
house or organization for the Zami Memorial Charitable Trust? 

Ans. 	No. 

Qn. 	Were any donations in cash or kind received from any company, business house or 
organization through Mrs. L.R. Mithran? 

Ans. 	No. 

Qn. 	Was Mrs. LR. Mithran imolved in day-to-day affairs of the Trust and egutary part;cipated 
in its ativities? 

Ans. 	No. She never attended the committee meetings as she was always out of station. 

Qn. 	Did Mrs. LR. Mithran have any direct or indirect control over the affairs of the TrufV 

Ans. 	No. 

Qn. 	Do you have anything more to say about the Zami Memorial Charitable Trust? 

Ans. 	No. 

The presentigg, officer did..not wop to cross-examine the witness.  

(Krishna Kant) 	(S.V. Singh) 	 (D.D. Rishi) 	' 	(L.T. Muani) 
Inquiring Authority 	Presenting Officer , " Defence Assistant 	Defence Witness. 

I 



Record of examination and cross-examination of Ms. Lawremawii. 

Questions by Defence Assistant. 

Qn. 	In what way are you associated wilh Zaml Memorial Charitable Trust? 

Ans. 	I am Secretary (Properties). 

Qn. 	During the period you have been associated with the Trust, did Mrs. L.R. Mithran have any 
control over the decisions of the Governing Body? 

Ans. 	No. 

Qn. 	Was Mrs. L.R. Mithran authorized to handle the bank account, properties Or cash of the 
Trust? 

Ans. No. 

Qn. Were the properties of the Trust used for purposes other than charitable purposes? 

.4ns. No. 

Qn. Did Mrs. L.R. Mithran or any membe! of tier family ever used any niovabte or iCVt?t 

property of the Trust? 

Ars. No. 

Qn. Did Mrs. L.R. Mithran solicit any donation in cash or in kind from any Company, business 
house or organization for the Zami Memorial Charitable Trust? 

Ms. No. 

Qn. Were any donations in cash or kind received from any company, business ho1e cr 
organization through Mrs. L.R. Mithran? 

Ans. No. 

Qn. Was Mrs. L.R. Mithran involv 	n day-to--day affairs of the Trust and regularly parUcips(cc 
in its activities? 

Ans. No. 

Qn. Did Mrs. LR. Mithran have any direct or indirect control over the affairs of the Trust? 

Ms. No. 

Qn. Do you have anything more to say about the Zami Memorial Charitable Trust? 

Ms. We will continue our charitable work till we live. 

The presenti g O
,
fRper did 	t-wish to cross-examine the witness. 	/-) •... 

/ 
(Krishna Kant) 	(S.V. Singh

,i7 
	! (t)D. Rishi) 	 (Ms. Lawremawii) 

Inquiring Authority 	Presenting Officer 	Defence Assistant 	Defence Witness. 
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Record of examlnat]on and cross-exammabon of Mrs. L. Chungnungi. 

Questions by Defence Assistant. 

	

Qn. 	In what way are you associated with Zami Memorial Charitable Trust? 

Ms. I was First Treasurer of the Trust. At present I am executive committee member of the 
Trust. 

	

Qn. 	During the period you have been associated with the Trust, did Mrs. L.R. Mithran have any 
control over the decisions of the Governing Body? 

Ms. No. 

	

Qn. 	Was Mrs. LR. Mithran authorized to handle the bank account, properties or cash of the 
Trust? 

Ms. No. Treasurer and Financial Secretary and Secretary used to handle the money and 
property. 

	

Qn. 	Were the properties of the Trust used for purposes other than charitable purposes? 

	

Ans. 	No. 

	

Qn. 	Did Mrs. LR. Mithran or any member of her family ever used any movable or immovable 
property of the Trust? 

	

Ans. 	No. 

	

Qn. 	Did Mrs. LR. Mithran solicit any donation in cash or in F rA from any Company, business 
house or organization for the Zami Memorial Chantable Trust? 

	

Ans. 	No. 

Qu. 	Were any donations in cash or kind received from any company, business house or 
organization through Mrs. L.R. Mithran? 

	

.&s. 	No. 

Qn. 	Was Mrs. LR Mithran involved in day-to-day affairs of the Trust and regularly participatei 
in its activities? 

Ms. No. She never attended the commiWe meetings as she was always out of station. 

Qn. 	Did Mrs. LR. Mithran have any direct or indirect control over the affairs of the Trust? 

Ans. 	No. 

Qn. 	Do you have anything more to say about the Zami Memorial Charitable Trust? 

Ans. 	No. 

The presenting officer did no VWSh to cross-examine the witness. 

	

.••. 	

V (Krishna Kant) 	(S.V. Singh) I 	(D.D. Rishi) 	 (Mrs. L. Chungnungi) 
V 

Inquiring Authority 	Presenting Officer 	Defence Assistant 	Defence Witness. 
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Record of examination and cross-examination 

of Mrs. L.R. Mithrji 

Record of the questions put to Mrs. L.R. Mithran and her 

replies thereto are recorded as under:- 

0. 	It has been alleged by the Department that you floated a 

• Trust, namely, Zami Memorial Charitable Trust in the name 

of your mother in between the hearing of the case of MIs. 

Kitply Industries Limited on 17.09.1996 and passing of the-

order on 05.12.1996 in order to receive benefits from MIs. 

Kitply Industries Ltd. through indirect route. Why is it that 

this Trust came into existence during that period? 

R. 	I have been in the Department since 34 years. During these 

long years, I have adjudicated thousands of cases. I have 

been engaged in charitable work and many a times, my 

charitable activities might have been during the time when 

one or more cases were pending for adjudication before me. 

Therefore. there is no link between the Trust and 

adjudicatior f the case of M/s. Kitply Industries Limited. 

0. 	When the Zami Memorial Charitable Trust was created, did 

you have only the case of M/s. Kitply Industries Limit'J 

pending before you? 

R. 	No. There were hundreds of cases. 

Q. 	Is there any nexus between the adjudication of the cases of 

M/s. Kitpy Industries Limited and the creation of the Trust? 

t 
£ 



R. 	There is absolutely no connection It is just incidental thaI 

the Trust came into existence at that time. In fact, I had 

hundreds of other ca'ses pending before me at that time. 

Q.. 	What is then the reason that the Department has tried to 

allege a nexus between the adjudication order of M/s. Kitply 

Industries Ltd. and the creation of Zami Memorial Charitabk 

Trust? 

R. 	It is just because that it was one of the biggest of cases 

decided at Shiuong which involved an allegation of evasion 

of duty of about Rs.36 Crores. As I had held that only about 

Rs.8 Crores approxitriatelY was recoverable, the DepartmCilt 

suspected that I had confirmed a lesser amount for an ilhcit 

consideration. 

Did not quantifying the amount of evasion at Rs.8 Crores 

• 	approx. as against Rs.36 Crores alleged in the show cause 

notice, amount to showing undue favour to M/s. lKitpl/ 

Industries Limited? 

No Ve purpose of adjudiCa0fl s to quan 	the co rect 

amount of duty payable by the assesSee. It is no nccemY 

that whatever has been demafldea ta the show cause riotic 

should be confirmed. In fact, t has been my experieflCe 

the last 34 years of my service that show cause notices are 

issued for highly inflated amounts as some of the 

departmental officers want to take credit for having detected 

huge amounts of evasion. 

Q. 	In what way can you justify that your quantification of the 

duty liability of M/s. Kitply Industries Limited did not amou;lt 

to showing them undue favour? 	
I 



R. 	This matter had been taken to the Hon'ble CEGAT where 

the duty liability of MIs. Kitply Industries Limited in this case 

was reduced to about Rs.59 lakhs, plus a penalty of Rs.10 

lakhs. Therefore, it is obvious that the quantification of duty 

liability of M/s. Kitply Industries Limited by me was much 

higher than what has finally been decided by the Appellate 

Authority. Therefore, it cannot be said that I had shown any 

undue favour to M/s. Kitply Industries Limited. 

Is it true that you have been associated with the Trust as one 

of the promoters of the Trust and you yourself deposited 

registration fee of ['s.250? 

Yes. 

It has been alleged that you obtained registration under 

'hurried persuasion' with intention to receive benefits 

urgently. What do you say to that? 

The application for the Trust was given in the normai cos 

and the Registrar of Societies. Government of Meghia. 

issued the certificate in usual course. The Reg;strar 

Societies, Government of Meghalaya, Shillong is a 

placed civil servant and nothing bars him from ac:: 

efficiently and issuing the registration certificate without 

delay. We did not determine the time which he should take 

for issuing the certificate. 

Q. 	Was the Zami Memorial Chantabie Trust created for thu 

benefit of yourself and members of your family as you havi 

been associated with the Trust as a permanent trustee? 



I R. The Trust was created for the benefit of women and chikftcn. 

land my family are trustees and no bcncficiauies. lit ta(I, 

have donated my land to the Trust. There is no question of  

myself of any members of my family benefitting from the 

Trust. The rules aid regulations of the Trust do nol jci hut 

the same. 

Did you have absolutely authority over the said Trust 

No. All the decisions of the Trust are taken by the Govern ing 

Body. I did not have any control over the decisions of lhr 

Governing Body. 

Q. It has been alleged that all powers originated from you ane 

ended with you so far as the said Trust was concerned. 

That is not true. The affairs of the Trust arc looked after [) 

the Governing Body and I have no control over their 

decisions. 

Did you participac' in day-to-day affairs of the 

Trust 

No. 

Do you know Shri S.P. Goenka of Ms Kit.ply tndusftic: 

limited 

I do not remember. I have dealt with thousand of asscssccs 

and their representatives and it is not possible for to renucniie; 

any particular representative of any particular asscsscc. 



in 
Did you solicit any donations from Ms Kitply Indusliics 

Limited or Ms Warren Tea Limited for the Zaini Memorial 

Charitable Trust? 

No I never solicited any donations for the said Trust or aiiy 

other Trust. 

Did you received a draft of Rs. 1 laith in the name of Zami 

Memorial Charitable Trust from an unidentified and unknown 

person? 

No. I never receivcd any cash, draft or chcquc meant. h)r 

Zami Memorial Charitable Trust. 

How was the draft of Rs. 1 lakh in the name of the Trust. 

received? 

I am not aware of it. However, during the course of Ihis 

inquiry, I came to know that it was received by pol: in the 

Trust's office. 

•Q. Did the concerned office bearers of the trust infonn von 

about their having rcccived the (lcmand draft and a T;na 

vehicle for use of the Trust, at the relevant time 

R.No. 

I 
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ou secure employment of your son Mr. A R 1Vhrn 

1Is. Kitply Industries Limited? 	 . 

My son was 25 years of age at the relevant tirne As a 

seir-respecting mother, I would never beg anybody for 

employment of my children. They are competent enough by 

themselves. In fact, my son was independent and grown-up 

and I was not even aware of his whereabouts at the relevant 

time. He lived on his own since he attained majority. 

N 

The Presenting officer did not wish to cross 

examine Mrs. L.R. Mithran as defence wiriess. 

(Krishna Kant) 	(S.V.Singh) 	(D.D. Rishi) 	(Mrs.L.R.Mithrau) 
Inquiry Authority Presenting Officer Defence Assistant 	Charged Omcer 
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MiQUIRY REPORT 

Government of India in the Ministry of Finance, Department of Revenue vide 
order F.No.C-1401 1/39/2001-Ad.V/37885 dated 13.3.2002 appointed the undersigned as 
Inquiry Authority to inquire into the, charges framed against Mrs. L.R. Mithran, 
Commissioner of Central Excise (Appeals), Guwahati. 

In this case, a Charge Sheet was issued to Mrs. L.R. Mithran, who at the relevant 
time was functioning as Commissioner of Central Excise, Shillong, vide Ministry's F.No. 
C-14011/39/2001 - Ad. V dated 13th December, 2001, and an inquiry was ordered to be 
held under Rule 14 of the Central Civil Services (Classification, Control and Appeal) 
Rules, 1965. 

The facts as alleged in the Charge Sheet are as under: 

That Mrs. L.R. Mithran, IRS, alias P1 Lalpari was posted and functioning as 
Commissioner, Central Excise, Shillong during the period year 1996/97. In the year 
1996, said Mrs. L. Mithran obtained valuable thing without consideration from Shri S.P. 
Goenka, Chairman MIs. Kitply Industries Limited and Advisor to the Board of Directors 
M/s. Warren Tea Limited, during adjudication proceeding of M/s. Kitply Industries 
Limited., Kolkata and thereby committed departmental misconduct. 

Mrs. L.R. Mithran, IRS adjudicated the Excise Evasion Duty case of MIs. 
Kitply industries Limited, Kolkata in the year 1996 which was detected in 1994 by the 
official (s), of the Directorate General, Anti Eva•sion (DGAE), Kolkata', and. the same was 
forwarded to the ShiUong Commissionerate as the factory premises of the said firm fall 
within the jurisdiction of Shillong. 

During the pendency of the adjudication proceedings, Mrs. L.R. Mithran IRS 
established Zamil Memorial Charitable Trust on 12.10.1996 in the name of her Late 
Mother (Zami) and obtained certificate of registration bearing No.SRJ7-MCT-730/96 of 
1996 dated 27.11.1996 from the Registrar of Societies, Government of Meghalaya, 
Shillong. 

As per the Memorandum of Association of the above Trust, all: direct 
descendants of P1 Zami shall be Trustees and her father P.U.K.T. Khurim siai be Chief 
Patron of the Trust for life. As such Mrs. L.R. Mithran, IRS alias P1 Lalpari was one of 
the main Trustees of Zami Memorial Charitable Trust. 

Shri Shanti Prasad Goenka alias S.P. Goenka was/is the Chairman of 
MIs.Kitply Industries Limited, Kolkata and Advisor to the Board of Directors of 
MIs.Warren Tea Limited, Koltata, the two companies being controlled by S/shri P.K. 
Goenka and V. K..Goenka, sonsofShri S.P. Goenka. 

On 17.091996, Shri S.P. Goenka in the capacity of Chairman, M/s. Kitply 
Jndustries' Limited attended the preliminary inquiry atoiig with other officials of the 
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Company at Shillong which was heard by Mrs. L.R. Mithran, IRS, Commissioner 
Central Excise, Shillong. 

Shri 'S.P. Goenka, Chairman, Mls.Kitply Industries Limited and Advisor to 
the Board of Directors of M/s.Warren bTea Limited and during pendency of the 
adjudication proceedings gifted one Tata Mobile vehicle having registration No.ML-
05-B-2648 to the aforesaid Zami Memorial Charitable Trust, Shillong through Himmat 
Singka Auto Enterprises Limited, Guwahati which was purchased vide money receipt 
No.2514 dated 09.11.1996. The cost of the above vehicle was paid to HAE by way of 
DD No.177156 dated 07.11.1996 for Rs.3,01,955/-. 

Mrs. L.R. Mithran, IRS passed the final adjudication order 
No.3 I/COMMORJCH/44/96 dated 05.12.1996 in the above case slicing down the evaded 
amount of duty from Rs.35,79,07,804/- to Rs.9,14,40,448/- in favour of MIs.Kitply 
Industries Limited, Kolkata. 

After passing the aforementioned final order dated 05.12.1996, Shri S.P. 
Goenka, Chairman of MJs.Kitply Industries Limited and Advisor to the Board of 
Directors of Mis. Warren TeaS  Limited, directed Shri P.K. Bose, Managing Director, M/s. 
Warren Tea Limited, vide Note dated 20.12.1996 to purchase one demand draft for Rs.5 
lakhs in favour of Zami Memorial Charith1e Trust, Shillong. Accordingly demand draft 
No.483425 dated 23.12.1996 for Rs.5 lakhs was obtained by debiting the account of 
Warren Tea Limited maintained with State Bank of india, Commercial Branch, Kolkata 
and subsequently sent to the said Trust. This demand draft of Rs.5 lakhs was deposited 
on•03.Ol.l997 maccount No.10308 of Zaini Memorial Charitable Trust, maintained with 
Vijaya Bank, Laitumukhran Branch, Shillong and credited in the said account on 
04.01.1997. 

r'- 	R .  Mith 	 ;. I lakh n th 	 zmi 
Memorial Charitable Trust through demand (halt No.35fi17 dated 	isueu uy 
United Bank of India, G.S. Road Branch, Guwahati from dubious source, which she 
claimed to have received as donation, but without prior permission of or intimation to the 
Department. 

Mrs. L.R. Mithran, IRS, has obtained employment for her son Shri A.R. 
Mithran and accommodated at Tura Meghalaya from M/s.Kitply Industries Limited with 
whom she had official dealings during the year 1997. 

The aforesaid act of Mrs. L.R. Mithran, IRS constitute departmental 
misconduct in contravention of Rule 3 (1), rule 4 and 18(3) of C.C.S. (Conduct) Rules, 
I O4 

3. 	The Articles of Charge framed on tF bask of the above Statement of Imputation 
are as under:- 
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ARTICLE OF CHARGE NO.! 
=I 

3.1 	Whereas Mrs. L.R. Mithran, IRS, whjle fi.rnctioning as Commissioner, Central 
Excise, Shillong failed to maintain absolute integrity and acted in an unbecoming manner 
in as much as she during the year 1996-97 obtained employment for her son, Shri A.R. 
Mithran with MIs. Kitply Industries Limited, Kolkata with whom she had official 
dealings, without obtaining prior permission of the competent authority and thereby 
contravened Rule 4 of C.C.S. Conduct Rules, 1964. 

ARTICLE OF CHARGE NO.2 

3.2 	The said Mrs. L.R. Mithran, IRS, while acting as Commissioner, Central Excise, 
Shillong during the year 1996-97 failed to maintain absolute integrity and acted in an 
unbecoming manner in as much as she accepted donation/gift by way of bank draft, 
including Tata Mobile vehicle bearing Registration No.M.L-05-B-2648 given to Zami 
Memorial Charitable Trust created by her in the name of her late mother, which were 
paid by M/s. Warren Tea Limited, a sister concern of M/s. Kitply Industries Limited with 
whom she had official dealings and thereby contravened rule 3 (4)(i) and (iii) of C.C.S. 
Conduct Rules, 1964. 

ARTICLE OF CHARGE NO.3 

3.3 	The said Mrs. L.R. Mithran, IRS, while acting as Commissioner, Central Excise, 
Shillong failed to maintain absolute integrity by obtaining a sum of Rs.l Iakh in the 
name of Zami Memorial Trust (ZMCT) from unknown and dubious source through bank 
draft without intimation/permission from the competent authority and thereby 
contravened rule 18 (3) and 3 (1) of C.C.S. Conduct Rules, 1964. 

4. The above charges were intended to be proved through 68 documents mentioned in 
Annex. III of the Charge Sheet (D-1 to 1)-68) and 33 witnesses listed in Annex. IV 
thereof The brief details of the document are as under:- 

Di 	This is a Preliminary Inquiry Registration Report by the Superintendent of Police, 
Central Bureau of Investigation, Guwaliati. Its contents are similar to that of the 
allegations made in the Charge Sheet. 

D.2 	This document is a copy of the First Information Report lodged by the 
Superintendent of Police, Central Bureau of Investigation, Guwahati. This document 
contains the allegations against the Charged Officer. 

D.3 	This is a copy of the Show Cause Notice issued to MIs Kitply Industries Limited 
and others: This document contains allcnalioii ui evasion of Ccal Excise duty by 	's 
Kitply Industries Limited and others. 

p 
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D.4 	This is a record of hearing of the case against Mis Kitply Industries Ltd. and 
others which was held on 17.9. 1995. There is no dispute about the existence of this 
document. 

D.5 	This is a copy of the adjudication order passed by Mrs. L.R. Mithran in the matter 
of Show Cause Notice issued to MIs Kitply Industries Limited. There is no dispute about 
the existence of this document. 

D.6 	This is a cOpy of the application for registration of Zami Memorial Charitable 
Trust. There is no dispute about the existence of this document or about its contents. This 
document establishes that the Trust was for charitable purposes and that Mrs. L.R. 
Mithran was one of the members of the Governing Body of the Trust as a Trustee. 

D.7 	This is a Treasury challan dated 26.11.1996. It shows that Mrs. L.R. Mithran 
deposited Rs.250 for registration of the Zami Memorial Charitable Trust. She is one of 
the promoters of this Charitable Trust created for the welfare of women and children. 

D.8 	This is a copy of the Memorandum. of Association of Zami Memorial Charitable 
Trust. There is no dispute about the existence of this document. 

D.9 	This is a copy of the Rules and Regulations of Zarni Memorial Charitable Trust, 
1996. There is no dispute about the existence of this document. 

D. 10 This document is the Certificate of Registration No.SRIZMCT-730/96 of 1996 
dated 27.11.1996 issued by the Registrar of Societies, Government of Meghalaya, 
Shillong to the Zami. Memorial. ChaitabIe Trust. There is no dispute about the existence 
of this document. 

D. 11 This is a copy of letter of M/s Kitply Industries Limited addressed to Zami 
Memorial Charitable Trust asking them for a copy of Income Tax exemption certifieate 
issued to the said Trust. There is no dispute about the existence of this document. 

D. 12 This is a copy of letter of MIs Kitply Industries Ltd. to MIs Himmat Singhka Auto 
Enterprises, Kolkata under which a cheque for Rs.3,01,955/- was sent to M/s I1iinnia 
Singhka Auto Enterprises, Kolkata. There is no dispute about it. 

D.13 This document is Inter Office Memo dated 7.11.1996 of Himmat Singhka Auto 
Enterprises, Kolkata to Guwahati about their internal transactions. There is no dispute 
about this document. 

D.14 This document is a copy of the draft for Rs.3,0 1,955!- in favour of Himmat 
Singhka Auto Enterprises, Kolkata. There is no disput.e about this document. 

D.15 This is a copy of the Bill No. TEZ/249/96-97 dated 8.11.1996 of Himmat Singhka 
Auto Enterprises, Kolkata for sale of Tata diesel vehicle to M/s Zami Memorial 
Charitable Trust, Shillong. There is no dispute about this document. 
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S 	D.16 This is a receipt issued by Flimmat Singhka Auto Enterprises, Kolkata in favour 
of Zami Memorial Charitable Trust. There is no dispute about this document. 

D.17 This is a copy of Cheque No.77-116 dated 1.11.1996 for Rs.3,01,95.5/-drawn by 
MIs Warren Tea Limited in favour of Himmat Singhka Auto Enterprises, Kolkata. There 
is no dispute about this document. 

D. 18 This is a copy of letter No. WTL/ACCTIS- 13 dated 21.12.1996 issued by MIs 
Warren Tea Limited to SBT,. Commercial Branch, Kolkata. There is no dispute about 
this document. 

D.19 This is a certified copy of ledger sheet of Account No. 215025 of MIs Warren Tea 
Ltd., Kolkata. There is no dispute about this document. 

D.20 This is a photostat copy of Demand Draft No.4,83425 dated 23.12.1996 for 
Rs.5,00,000I- issued by State Bank of India, Commercial Branch, Kolkata. There is no 
dispute about this document. 

D.21 This is a copy of letter dated 8.4.2000 of Shri R.A. Shah, the then Manager of 
Mahadevial Nathmal, Kolkata to the Investigation Officer, CBI, Guwahati confirming 
about receipt of a letter from M/s Kitply and its forwarding to HAE, Guwahati. There is 
no dispute about this document. 

D.22 This docurent is a payment voucher No.S/1912 dated 1. 11. 1996 of Mis Warren 
Tea Ltd., Kolkata on account of a donation of Rs.3,01,955/-. There is. no dispute about 
this document. 

D.23 This is a. copy of inter Office Memo dated: 20.12.1996 of MIs Kitply Industries 
Limited issued under the signature of Shri. S.P. Goenka in respect of donation. of Rs.5 
lakhs to Zami Memorial Charitable Trust. There is no dispute or doubt about this 
document. 

D.24 This document is a copy of letter No. WTLIACCT/D-3 dated 20.1.2.1996 
forwarding a demand draft of Rs.5 lakhs as donation to a Zami Memorial. Charitable 
Trust addressed by M/s Warren Tea Limited. There is no dispute or doubt about this 
donation having been given to the Zami Charitable Trust. 

D.25 This is a payment voucher No.S12337 dated 23.12.1996 issued by MIs Warren 
Tea Limited, Kolkata in respect of the donation referred to in D.24 above. 

D.26 This is a copy of voucher dated 23.12.1996 of State Bank of India, Commercial 
Branch, Kolkata issued to M/s Warren Tea Ltd. in respect of a draft of Rs.5 Iakh given as 
donation to Zami Memorial Charitable Trust. 

5 
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D.27 This is a copy of letter No.WTL/ACCTID.3 dated 14.8.1997 addressed to Zami 
Memorial Charitable Trust by MIs Warren Tea Limited in respect of donations made to 
them. 

D.28 This document is a copy of letter No.WTL/ACCT/D-3 dated 28.12.1998 
addressed by MIs Warren Tea Ltd. to Zami Memorial Charitable Trust asking for official 
receipt for the donation. 

D.29 This is a copyu of account opening form of AIC No.10308 of Zami Memorial 
Charitable Trust. There is no dispute about this document. 

D.30 This is a copy of statement of A/C of Zami Memorial Charitable Trust maintained 
with Vijaya Bank, Laitumukhrah Branch, Shillong. There is no dispute about this 
document. 

D.31 This is a copy of pay-in-slip dated 3.1.1997 related to A/c No. 10308 of Zami 
Memorial Charitable Trust. There is no dispute or doubt about this document. 

D.32 This is a copy of letter No.V.563/6/67 dated 12.5.1998 of Shri B. Basu, Addi. 
Commissioner (Vig.), 0/0 the DG (Vig.), Customs and Central Excise, New .  Delhi 
addressed to the Superintendent of Police, CBI, Guwahati under which certain official 
documents and files were forwarded to CBI. 

D.33 This is a copy of letter No. Nil dated 27.4.2000 of Shri S.K.Ghosh., General 
Manager (Finance) of MIs Warren Tea Limited., Kolkata adressed to the Investigating 
Officer, CBI, Anti Corruption Branch, Gliwahati during investigation of the case. 

D.34 It is a copy of extracts of printed accounts books of M/s Warren Tea Limited. for 
the year 1996-97, 1997-98 and 1998-99. 

D.35 This is a copy of the Search List dated 9.4.1999. There is no dispute about this 
document. - 

D.36 This documents is a copy of Memo dated 15.6.1999 drawn by Inspector of CBI, 
Guwahati in respect of Bank Account of Zami Memorial Charitable Trust. There is no 
dispute about this document. 

D.37 This document is a copy of letter No.SR-1/97/1 106 dated 9.6.1999 addressed by 
the Registrar of Societies, Meghalaya, Shillong to the Superintendent of Police, CBI, 
Guwahati forwarding the file relating to the registration of Zami Memorail Charitable 

¼. •.. :.i dispute about the registration of the said Trust. 

D.38 This is a copy of the Memo dated 5.8.1999 drawn by Inspector ofCBI, Guwahati 
regarding demand draft issued by SB.!., Kilkata. There is no dispute about the document 
in question. 
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D.39 This document is a copy of Memo dated 5.8.1999 drawn by Inspector, CB!, 
Guwahati in respect of sales ofMfsHimatsinghka Auto Enterprises Guwahati. 

D.40 This document is a copy of Memo dated 28.4.2000 under which various 
documents relating to donations to Zami Memoraial Charitable Trust by Warren Tea 
Limited were produced by Shri A.K.Raha. 

D.41 This document is a copy of Memo dated 8.4.2000 relating to recovery of some 
inter-office communications of MIs Himatsinghka Auto Enterprises. 

D.42 This is a copy of Production Memo dated 8.4.2000 in respect of documents 
relating to donations made by MIs Warren Tea Limited to Zami Memoraial Charitable 
Trust. 

D.43 This a copy of Memo dated 7.4.2000 under which MIs Kitply Industries Limited 
tendered copies of some documents to C.B.I. 

D.44 This is a copy of the letter No.KJ.T/CALI dated 7.4.2000 issued by M/s Kitply 
Industries Limited to C.B.1 expressing their inability to produce copies of documents 
demanded by C.B.I. as they did not preserve their records beyond one year. 

D.45 This is the certified copy of the AnnualReturn of MIs Kitply Indsuties Lirnkited 
f:jr th. 	1996-97W 

D.46 This document is a copy of the letter No. GSRICBII1/2000 dated 16.5.2000 of 
United Bank of India addressed to the inspector, CBI, Guwahati handing over the 
application for making the draft of Rs.1 lakh in favour of Zami Memorial Charitable 
Trust. 

D.47 The document is a copy of DD application dated Nol for draft of Rs. I lakh on 
United Bank of India, GS Road Branch, Guwahati. 

D.48 This document is a copy of producton memo dated 25.4.2000 in respect of draft of 
Rs. I lakh in favour dof Zami Memorial Charitable Trust. As already mentioned above, 
there is no dispute or doubt about this doncation having been given to the said Trust. 

D.49 This is a copy of Memo dated 25.5.2000 drawn by Inspector, CB1IACB, 
Guwahati regarding recovery of certified copy of letter No. KIT/CA/96 dated 1.11.1996 
from M/s Kitply Industries Limited. 

D.50 This is a copy of letter No. SHI/Misc./CBI!DD/1/2000 dated 15.5.2000 addressed 
by United Bank of India to the Inspect of CBIJACB, Guwahati regarding the demand 
draft for Rs. I lakh in favour of Zami Memorial Charitable Trust. There is no dispute or 
doubt about the said draft having been received by the said Trust as donation. 
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D.51 This is a copy of Sales Certificate dated 11.11.1996 of Himatsinghka Auto 
Enterprises, Tezpur (Assam) in respect of the Tata Diesel vehicle delivered to Zarni 
Memorial Charitable Trust. 

D.52 This document is a copy of Bill No.TEZ/249/96-97 dated 8.11.1996 of 
Himatsinghka Auto Enterprises N.T.Road Tezpur, Assam again in respect of Tata Diesel 
Vehicle delivered to Zami Memorial Charitable Trust. 

D.53 This document is a copy of registration certificate of vehicle No. ML-05b-2648 
owned by Zami Memorial Charitable Trust. 

D.54 . This document is a photostat copy of Money Account dated 1.12.1998 under the 
signature of Mrs. L.R.Mithran under which she gave an account of Rs.17,106.85 to the 
Treasurer of the Zami Memorial charitable Trust in respect of the amounts spent for the 
purpose of the Trust. 

D.55 This docUment is a copy of Income Tax Assessment Order dated 14.3.2000 in 
respect of MIs Warren Tea Limited. 

D.56 This document is a copy of letter No. KIT/CAL/APPL/97-98 dated 25.7.1997 
addressed by MIs Kitply Industries Limited to Mr. Allan R.Mithran. 

D.57 This is a copy of deposit slip of Vijaya Bank dated 26.5.1997 in respect of Zami 
Memoriala Charitable Trust. 

D.58 This document is a certified copy of fax addressed by MIs Kitply Industries 
Limited to M/s Warren Tea Limited, Kolkata. 

D.59 This document is a copy of Inter Office Memo dated 6.11.1996 of 
I-'rrnatsinghka Auto Enterprises, (liuwahati to their Arningaon office showing receipt of 
payment in respect of the vehicle supplied to Zami Memorial Charitable Trust. 

D.60 This is a copy of authority slip dated 6.11.1996 of Mis Kitply Idustries Limited to 
Zami Memorial Charitable Trust, Shillong. 

D.61 This document is a copy of letter No. WRL/ACCTID-3 dated 12.4.2000 addressed 
by M/s Warren Tea Limited to MIs Kitply Industies Limited regarding donations to Zami 
Memorial Charitable Trust. 

D.62 This document is a copy of Memo dated 24.8.2000 drawn by the Inspector of 
CBIJACB, Guwahati regarding recovery of some house rent and electricity receipts. 

D.63 This document is extract of House Rent Account Register showing letting out of 
premises at Tura. 
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• 	D.64 This document is a copy of letter dated 6.9.1997 addressed to S.D.O., Electircal, 
Tura by Mr. Khirode Mark in respect of presmises stated to have rented out by Mr. A.R. 
Mithran. 

D.65 This is a copy of printed receipt No. 171872 dated 25.5.1998 issued by 

Meghalaya State Electricity Board, Tura. 

D.66 This document is a copy of electricity bill dated 15.5.1998 issued to Mr. A.R. 

Mithran. 

D.67 This document is a Memo dated 14.6.2000 showing recovery of a copy of Income 
Tax Assessment of Warren Tea Limited for 1978-79 and a copy of letter written by MIs 
Kitply Industries Limited to MIs Warren Tea Limited. 

D.68 This document is a copy of discreet Inquiry Report dated 8.12.1997 of Shri 

N.Kar, Assistant Commissioner (Vig.) 

Shri S.V.Singh was appointed to be the Presenting Officer by the Disciplinary 
Authority while the Charged Officer nominated Dr. D.D.Rishi as her Defence Assistant. 

H EARJNGS 

At the start of first hearing on 25 May, 2002, the charges contained under Meniojanduin 
dated 13.12.200 1 forwarded under F.No.C-1401 l/39/2001-Ad.V dated 11.04.2002 were read over 
to Smt. L.R. Mithran and she was requested to indicate whether she admits any or all the charges 
contained in Annexure-1 to the said Memorandum. it was submitted on behalf of Snit. L.R. 
Mithran that the charges contained in the Memorandum referred to above were fse and 
fabricated and therefore were denied by her. On denial of the charges on behalf of Suit. L.R. 
Mithran, it was decided to proceed further with the inquiry. 

Shri S.V. Singh, P.O. and Dr. D.D. Rishi, Defence Assistant, were then requested to go 
through the list of the documents and the list of the witnesses as contained in Anne> 	and 
Annexure IV of the said Memorandum and to indicate as to whether it is necessary to go through 
the entire exercise of examining all the prosecution witnesses with reference to the documents 
1cd in Annexure 111 and statement listed in Annexure IV. At the outset, Dr. D.D. Rishi drew 
attention to the contents of Chapter 11 of Swamy's Compilation of CCS (CCA) Rules, which 
outlines the procedure for conducting inquiry and submitted that the documents as listed in 
Annexure III of the said Memorandum have to be produced in original and are required to be 
bought on record as prosecution documents for further proceedings in the inquiry. Dr. D.D. Rishi 
drew particular attention to the pam 2 of Chapter 11 of the said Compilation which specifically 
provides that the document appended to the Charge Sheet are to be made available by the 
Discip!E A - '; to  the Presenting Officer, who will the custodian thereof. It is further 
provided that the documents may be taken on record on the date of preliminary hearing itself or in 
the course of hearing as may be found convenient. It is also provided that once the listed 
documents are brought on record, they are to be assigned exhibit numbers in the continuous 
serious such as S-I.. S-Il. The instructions further provided that once the documents are brought 
on record and are marked in the above manner, they should not be passed on to the Presenting 
officer for custody. 



3 .  

8. 	On this preliminary objectiOn raised on behalf of Smt. L.R.Mithran, the Presenting Officer 
Skin S.V. Singh was requested to incjicatc if the documents in original as listed in the said 
Memorandum were available with him. He pointed out that the documents in original are 
available with CBI. Shri S.V. Singh pointed.out that the CBI had addressed the communication to 
Smt. L.R. Mithran stating that inspection of the original relied-upon documents can be taken up in 
the office of DSP (CBI), Shillong on any working day with advance intimation to DSP. It was 
agreed by Dr. D.D. Rishi that such communication No.3/2(A)-99-SHG/2946 dated 14.5.2002 had 
been received from CBI and copy of this communication may be taken on record. Shri S.V. 
Singh, P.O. submitted that in view of this LU 11111 jjn 1. Liii, tttcsted photo copics of the 
relied-upon documents as contained in Annexure III to the said Memorandum may be taken on 
record and marked as exhibits. On this suggestion, Dr. D.D. Rishi pointed out that attested photo 
copies as such could not form the basis of conducting inquiry. First, the documents in original had 
to be made available to the Inquiring Authority and then it is prerogative of the Inquiring 
Authority to allow the inspection of original relied-upon documents to the Charged Officer. Dr. 
Rishi stated that no doubt the CBI had addressed the communication to the Charged Officer to 
take inspection of the documents. However, he alleges that the communication to inspect the 
documents was meant to terrorise the Charged Officer. Dr. D.D. Rishi also pointed out that the 
letter dated 14.05.2002 received from GB! does not disclose the reasons why the documents in 
original were not made available to the Inquiring Authority. On this objection of the Defence 
Assistant, Shri S.V. Singh produced the letter No.3/2(A)/99-SHG/2525 dated 24.04.2002 written 
by the Superintendent of Police, CBI ACB, Guwahati intimating that since the original 
documents were required to be exhibited in the Court during the trial, the attested photo copies of 
the relied-upon documents and statement of witnesses were being sent therewith. A copy of this 
letter was taken on record and copy of this letter was also made available to the Charged Officer. 
It was ordered that inspection of the documents in original may be taken by or on behalf of the 
Charged officer by contacting DSP, Shillong as intimated by GB! and during the inspection and it 
may be satisfied that the attested photo copies as supplied by the GB! are genuine. Dr. D.D. Rishi, 

stant w 	 .......T!,te th 	spectioi.;  

that the next hearings would be held in Kolkata, Shillong and Guwahati from 24.06.2002 to 
28.06.2002. 

9. The next hearing of the case was held on 21 June2002 at Guwahati. At the start of 
the inquiry, attention was drawn to iviinisuys letter F.N.C-l4011/39/ui-td.V dated 
29.05.2002 addressed to Shri S.V. Singh, Presenting Officer clarifying that the Charged 
Officer will be given an opportunity to inspect the documents before the commencement 
of the regular hearings in presence of the Inquiring Officer or the Presenting Officer or 
any other officer deputed for the proceedings. The Defence Assistant, Dr. D.D. Rishi 
poAned out that the Inquiry Officer had afforded the opportunity to the Charged Officer. 
He also stated that he has no objection to the inquiry being conducted further. He also 
requested that an extension of time inay be given for inspection of documents, which 
were available with the CBI at Shillong. He also pointed out that 10 days advance notice 
was . to the Presenting Officci and thr. inspection was likely to take some time. 
He, however, stated that he had no objection for proceeding further with the inquiry. 

9. Summons had been issued to ten witnesses to attend the proceedings at Guwahati on 
21.06.2002. A communication h '."cn 	from Shri Subroto Kumar Kanungo, 



Witness No.29 intimating that he had to go for his daughter's treatment and therefore, he 
would not be able to attend the inquiry at Guwahati. 

10. The following witnesses were present on the 21.6.2002 at Guwahati:- 

Shri P.C. Bordoloi, Assistant Manager, SBI (Roha Branch). 

Shri A.K. Raha, Lachit Nagar, Guwahati-7. 

Shri D.K. Thakuria, Manager, MIs. Kitply Ltd., Guwahati. 

Shri S.K. Roy, MIs, Himatsingka Auto, Chatribari, Guwahati. 

Shri K.R. Kabui, S.i., 0/b the S.P., CBI, ACB, Guwahat. 

Shri Manoj Banerjee, S.1., CBI, ACB, Guwahati. 

Shri Paresh Chandra Sharmah, UBI, G.S. Road, Guwahati. 

Shri 0P. Prajapati, Mis. Kitply Ltd., Guwahati. 

Shri R.P. Bose, Dy. SP, CR1, Kolkata. 

11. All the above witnesses, exccpt Shci R.P. Bose, were examincd: by the Presenting Officer 

and cross-examined by the Defence Assistant. It was decided to take up examjnation and cross-
examinationofShriR.P. Bose at Kolkata on 25.06.2002. 

12. The next hearing was held: at Shillong on 22.62002 when: the following witnesses 
had been called to tender evidence: 

Shri Sukanta Das, Superintendent, Central Excise, 

Shri Mohit Kumar Chakraborty, Head Assistant District 'I ransport Office 

Shri Ricky G. Momin of Tura 

Mrs.L. Kharkongar, Registrar of Societies, Meghalaya 

Shri P. Ramakrishnarao, Manager, Vijaya Bank, Shillong 

Shri B.K. Sharma, Assistant General Manger, State Bank of India. Shillong. 

Smt. Laichangliani Sailow, Inspector, Central Excise 

viii Shri Debashis Ghosh from Telecommunication Department, Shillong. 

Oo 
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13. Out of the above witnesses, Shri Mohit Kumar Chakr.aborty came and handed ov 
a letter stating that he was not aware as to in what connection he was being summoned. 
Shri Debashis Ghosh of Telecommunication Department appeared in respect to the 
summons but the Presenting Officer decided not to examine him as a departmental 
witness. Smt. L. Kharkongar did not present herself at the time of inquiiy. SIShri Sukan 
Das, Ricky G. Momin and Smt. Laichangliani Sailow appeared and were examined by 
the Presenting Officer and cross-examined by the Defence Assistant. The remaining 
witnesses did not come. 

14. 	The next hearing was held at Kolkatta on 24th June 2002. The following witnesses 
had been summoned to appear before the Inquiring Authority:- 

Shri Sanjay Sen, Manager Accts., MIs.Warren Tea Ltd. 

Shri Bidhu Bhusan Khatua 

Shri 1-laridasan Nair of M/s. Kitply Industries Ltd. 

Shri Subojit Kr. Ghosh, General Manager, M/s. Warren Tea Ltd. 

Shri Anil Kr. Banka, Director, M/s. Kitply Industries Limited 

Shri Prabhat Kr. Ghosh, Managing Director, M/s.Warren Tea Ltd. 

vii Shri: Shambunath Jajoria, Director of M/s. Kitply Industries Ltd. 

Shri Ram Avtar Saha 

Shri Sunil Kr, Biswas, Chief Manager of SBI , Kolkata. 

15. Out of the above witnesses, Shi P,am Avtar Singh did not appear and addressed a 
er informing that he would be out of town. Shri Sunil Kr. Biswas also did not appear. 

The Presenting Officer took up examination of the witnesses with reference to their statemen 
made available by the CBI. At this point, the Defence Assistant, Dr. D.D. Rishi stated that the 
statements recorded by CBI were not cited as relied-upon documents and could not be introduced 
as evidence at this point of time. The Presenting Officer explained that these statements are 
nothing but the testimony of recovery or surrendering of certain documents, available with or 
under the control of the witnesses. The statements per se do not contain any evidence in respect of 
the charges and they mostly contain personal details of the witnesses. The Defence Assistant, Dr. 
D.D. Rishi, however persisted with his objection and wanted his objection to be placed on record. 
However, the explanation given by the Presenting Officer about the contents of statements made 
available by CBI was acccp cd and :)cfcnCe Assistant was assured that except for the presentation 
or the recovery of the documents, these evidence are themselves, noi relied-upon documents in 
the inquiry. The statements have no other evidentiary value and to that extent, the Charged 
Officer's rights of a fair inquiry would not be compromised- by a reference to these statements 
'-hi!e getting the relied-upon documents, recovered from these witnesses, verified from them. 
,iwing witnesses were examined by the Presenting officer and cross-examined by the Defence 

Assistant:- 
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Shri Sanjay Sen 

Shri Bidhu Bhusan Khatua 

Shri Subojit Kr. Ghosh 

Shri Haridasan Nair 

Shri Ani.!, Kr. Banka 

Shri Prabhat Kr. Bose 

Shri Shambunath Jadojia 

	

16. 	Next hearing of the case on 25th  June, 2002 was also at Kolkatta. The following 
witnesses had been summoned to appear before the Inquiring Officer:- 

i.. ShriR.P. Bose, Dy.SP., CB1 

Shri: Partha Roy Chowdhury, Manager,, State Bank of India. 

Shri Nimpa.m Kar, Assistant Commissioner (Vig.), 

Shri A.K. Das, the then Deputy Director of Anti-Evasion 

Shri Ram Avtar Saha 

Shri Päwan Kr. Goenka, Managing Director of M/s. Kitply Industries Limited 

	

17. 	During the said hearing on 25.6.2002, Shri Partha Roy Chowdhury did not turn up for 
inquiry, Shri Pawan Kr. Gocnka and Shri Ram Avtar Saha presented but both of these witnesses 
were chosen not to be examined by the Presenting Officer. Following witnesses were examined 
and cross-examined: Shri A.K. Das, Shri R.P. Bose, and Shri Niruparn Kar. 

	

18. 	The next hearing of the case was held on 10 th  August, 2002 at New iJelhi as the 
Charged Officer wanted to produce defence witnesses. At the outset, a copy of letter 
C. No. 11/Addl. Commr./ConfICF/Kol-IV/2002 dated 01.08.2002 received from Shri S. V. 
Singh, Presenting. Officer was made available to Dr. D.D. Rishi. tn the said letter, Shri 
S.V. Singh had pointed out that under Rule 14 (11) of CCS (CCA) Rules, the Defence 
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Assistant/Charged officer is required to give the list of witnesses and evidence at the• 
beginning of the inquiry. Dr. Rishi pointed out that provisions of Rule 14 (11) are not 
relevant as they refer to a situation where the government servant fails to appear within 
the specified time or refuses or omits to plead. He also pointed out that here the 
Presenting Officer has adduced all evidence in support of the charges and has already 
closed the case. Thereafter, it is the right of the defence to produce its own evidence and 
witnesses in terms of Rule 14 (17). He, thc.refore, pleaded that the objection raised by the 
Presenting officer was not sustainable. On consideration of this aspect, it was decided to 
go ahead with the production of evidence and examination and cross-examination of the 
witnesses in terms of rule 14 (17) of the CCS (CCA) Rules. 

19. 	At the beginning of the hearing on 10th  August, 2002, Dr. D.D. Rishi, Defence 
Assistant submitted affidavits sworn before the Judicial Magistrate First Class by the 
following persons:- 

Mr.A.R. Mithran 

Mr. H.S. Kumbht 

Mrs. L.T. Zauvi 

Mrs. 1-I11mpuil 

Mrs. Laldawni 

Mrs. Lalniehchawngi 

Mrs. Dartahniengi 

Mrs. Biaksangi 

Mrs. Esther Lianchhawni 

Mrs. L.T. Muani 

Mrs.L. Chungnungi 

Mrs. Lalremawii 

Mrs. Lilypuii 

Mrs. Kose Mary Lalhmangaiizuali 

Mrs. Vanlairuati 

14 



• 	
20. Copies of these affidavits were made available to the Presenting Officer, Shri S.V. 
Singh. During the course of hearing, following additional documents were produced by 
the Defence Assistant:- 

Order No.A-616-61D/Cal/99 dated 15.6.1999 passed by the Customs, Excise 
and Gold (Control) Appellate Tribunal, Eastern Bench, Kolkata in Appeals 
EIV-137, 138/97. 

Copy of the order passed by the Hon'ble Supreme Court in Civil Appealno.D-
17640/99 dated 12.0 1.2000. 

21. 	Following witnesses were examined and cross-examined during the hearing on 
10.8.2002: - 

1. Mr.A.R. Mithran, Mercy Dez, Nongrim Hills, Shillong 

Mr. T. Haokip, Add!. Commr., Central Excise, Shillong 

Mr. H.S. Kumbhat, Statutory Auditor, ZMCT, Shillong 

Mrs. L.T. Zauvi, Lau-o-Sib, Madanriting, Shillong 

Mrs. L. Chungnungi,, Madanriting, Shillong 

Mrs. Laldawni, Madanriting, Shillong 

vii Mrs. Lalniehchwngi, Madanriting, Shillong 

Mrs. Darthahniengi, Happy Valley, Shillong 

Mrs. L.T. Muani, Lau-o-Sib, Madanriting, Shillong 

Mrs. L.R. Mithran, Mercy Dez, Nongrim Hills, Shillong 

Mrs. Lalremawii, Madanriting, Shillong. 

22. 	During this hearing, the Charged Officer, Smt. L.R. Mithran offered herself to be 
examined on her own behalf in terms of Rule 14 (17) of CCS (CCA) Rules, Dr. D.D. 
Rishi, Defence Assistant cxaniined her. Shri S.V. Singh. Prcscnhing Officer did nct 

choose to cross-examine her. It was decided that any additional points or briefs, if any, 
will be submitted by 19th August, 2002. 
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23. 	The Presenting Officer Shri S.V. Singh filed his written brief dated 18.7.20021 
vide C.No.2/Addl. Commr/ConICEIK0I-IV/2002 dated 22.7.2002. The submissions made 
in response to it have been taken on record. The Charged Officer has decided not to file a 
rejoinder. The Defence Assistant has informed that all the points in additional brief have 
already been covered by him. 

WRITTEN BRJIEF BY SHRI S. V. SINGH SPRESENTING OFFICER 

Shri S.V. Singh, the Presenting Officer submitted a written brief dated 13.7.2002 
containing arguments in support of the charges which are as under: 

Under his letter no. 312(A)/99 - SHG 2525 dated 24.04.2002 Superintendent of 
Police. CBI, ACB, Guwahati forwarded, to him the attested photo copies of relied upon 
documents and statements of witnesses for the purpose of departmental inquiry. Under the 
said letter it was also mentioned that the original documents are required to be exhibited in 
the court during trial. Photocopies of the documents were supplied to the charged officer 
vide Vide 	F.No. 2 /Addl.Commissioner/COM/CEIKOLIV/2002dt.2.5.2002. Also the 
charged officer was requested to take inspection of the documents in the office.of the SP, 
CBI, Guwahati vide above letter. At the time of preliminary hearing on 25.5.2002 at Delhi 
it was argued by the Defence Assistant on behalf of the charged officer that the I.A. should 
have in his possession the original documents. The actual position of the documents was 
explained by him that since simultaneous prosecution, proceeding are also continued in the 
court of law and the original documents are to be exhibited in the court, photocopies 
(attested) by the CBI should be accepted for the purpose of departmental proceedings. It 
was also submitted by him that the CO. has been given liberty to take inspection of the 
documents relied upon- in the memorandum. 

A case of duty evasion by Mis. Kitply Industries was detected by the officers of 
Director General, Anti-Evasion, Calcutta in 1994 and the same was forwarded to the 
Shillong Commissionerate as the factory premises of the said firm falls within the 
jurisdiction of Shillong. The notice to Show cause No.Ch.44/6/AdjflI95/7727884(3) dated 
28.2.95 - (Document No.3) was issued for evasion of duty of Rs.35,79,07,804.00 . Mrs. 
L.R. Mithran, Commissioner heard the case on 17.9.96 in her office at Shillong. During the 
hearing Shri S.P.Goenka, Chairman of MIs.Kitply Industries along with an advocate 
attended the Personal Hearing on behalf of the company, (Document No.4). However the 
statement of Shri Shambhunath Jajodia (PW-4) shows that during personal hearing besides 
Shri S.P. Goenka and an advocate Shri Shambhunath Jajodia, Shri Haridasan Nair of the 
company were also present. The final adjudication order was issued on 05.12.96 vide order 
no.32/Commissioner/Ch-44ICE/96 dated 05.12.96 (D-5). The adjudication order sliced 
down the central excise duty to Rs.8,13,40,448.00 to be paid by the said firm thereby 
causing a loss of Rs.27,65,67,3 S6.00 to the Govt. 

In between the hearing of the case of M/s Kitply Industries Ltd. in 17.9.96, and 
passing of order on 05.12.1996 Mrs.L.R. Mithran, Commissioner, floated a trust, viz, "Zami 
Memorial Charitable Trust" in the name of her late mother. The said trust received 
donations in cash besides a Tata Mobile Vehicle registration no.ML-05-B-2468 from one 
Mis-. Warren Tea Ltd. an associate firm of M/s. Kitply Industries Ltd., Calcutta. The 
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sequence of events and documents/statements discussed below will reveal that, passing of 
adjudication order and formation of the Trust had a close nexus. The Trust had been formed 
to receive benefits from the firm indirectly through the associate firm of Mis. Kitply for the 
favour shown during the adjudication. The benefits received through Mis. Warren Tea Ltd., 
an associate of MJs.Kitply Industries Ltd. is nothing but an attempt to conceal actual fact. 

Documents discussed below will reveal that Mrs.L.R. Mithran, IRS, was solely 
involved in formation of the Trust in the name of her mother and was always in total control 
of the trust. Challan No.1643 indicates that Mrs. L.R. Mithran herself had tendered the 
challan form for promotion of the trust and submitted Rs.250/- as registration fee with the 
Registrar of Societies, Meghalaya on 26.11.96 for registration of the trust during the time of 
adjudication (D-7). The Registration Certificate had been issued on 28.11.96 in the name of 
her late mother "Zimi Memorial Charitable Trust (D-10). Challan filled up on 26.11.96 and 
registration certificate received on 28.11.96 also shows that registration was made under 
hurried persuasion with intention to receive the benefits urgently. The provisions of the 
Memorandum of Association (D-8) and the rules and regulation (D-9) of the Trust shows the 
permanent family ownership over the trust and all powers have ultimately concentrated with 
Mrs. L.R.Mithran with a sole motive to utilise the trust for the benefit for herself and for the 
members of her family. The first and foremost condition in the Memorandum of association 
under Chapter VIII is that "All the direct descendants of P.L.Zami (the late mother of 
Mrs.L.R.Mithran, Commissioner) shall be trustees and her husband P.U.K.T.Khuma shall be 
the chief patron. These shall be for life. On the demise of the said patron the trustees shall 
nominate one of the trustees as Chief Patron". 

The governing body have been entrusted with the powers of all decisions on issues 
relating to the society, but in case of dispute, indecision or difference of opinion, the trustees 
and the Chief Patron shall have the veto power (Chapter-TX of the Memorandum of 
Association). It means, Trustees and the Patrons are enjoying absolute authority over the 
governing body. The governing body comprise (1) President (2) Vice-President, (3) General 
Secretary (4) Treasurer. (5) Finance Secretary (6) Asstt. General Secretary (7) Three senior 
advisor (8) ten executive members (9)Chief Patron and (10) seven trustees. (Chapter-X of 
the Memorandum of Association). Section 26 of the Rule and Regulation states that "The 
governing body shall be appointed by the representative Trustee once in 2(two) years." 

There are all together seven trustees besides chief patron and patrons are represented 
by Mrs. L.R.Mithran alias P.L.Lalpari (Chapter-X of the Memorandum of Association). 
Rule 34 provides that "Trustees may ask any office bearer to relinquish charge/post for any 
of the reasons in 14 and 15 subject to the provisions of 16". Rule-37 provides that "All 
projects, schemes, receipts, and expenditures shall require the approval of the governing 
body in general and the trustee in specific". Rule 49 provides that : Any proposal for 
amendment of the Rules shall be in writing for consideration by the governing body and 
approval by the Trustee". Rule-50 provides that "All appeal against action under 14 and 15 
lie with a committee consisting of Chief patron, representative Trust and an. 7(two) 
trustee". Rule-53 provides that "The trust may be dissolved by a resolution passed by 50%of 
the governing body and approval by the representative trustee and chief patron. However, 
the proposal may be known to the general body. Rule-54 provides "upon dissolution of the 
Trust all properties, movable and immovabie of whatever description and after the 
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30* 
satisfaction of all debts and liabilities shall be transferred to the some other cha4t1e 
organization having similar aims and objectives". Rule-55 provides that "The representative 
trustee and the chief patron shall decide the name, address and particulars of such charitable 
organization as mentioned in 54 above". 

From the above citation of the Rules and Regulations of the trust it appeared that 
though governing body had been exhibited sole authority of the trust but in practice the 
trustees are all in all of the Trust. Trustees are for life . Trustees appoint the governing 
body. Trustees can dismiss an office bearer. For implementing any decision, for receipt and 
payment of any amount trustees' approval is necessary. No arrangemeiit of Rules cr be 
carried out without the approval of trustees. No appeals lie against the decision of trusiees. 
In case of dissolusion trustee would decide about the fate of the property of the trust. And 
Mrs. P.L.Lalpari alias Mrs.L.R.Mithran is the representative of all the trustees. All powers 
originate from her and end with her. In other words, it can be said that the Trust is of Mrs 
L.R. Mithran, the Charged Officer. 

The personal hearing of the casc of de,=-ne or M!z.Kitply Industries Ltd.,Calcutta, 
was held on 17.9.96 in the office of Mrs.L.R.Mithran, Commissioner at Shillong. Shri 
S.P.Goenka, Chairman of MIs.Kitply Industries Ltd., Calcutta, among others were present 
during the said personal hearing as depicted from the record of personal hearing (D-4) and 
also from the statement of Shri Shambhunath Jagodia, Director, M/s..Kitply industries, 
Calcutta (PW-14). 	Final adjudication order was issued on 5.12.96 (D-5) by 
Mrs.L.R.Mithran,. Commissioner slicing the original demand of Rs.35,79,07,804.00 to 
Rs.8,13,40,448.00 thereby causing loss to the Govt. to the tune of Rs.27,65,67,356.00 
obtaining valuable things from the MIs.Kitply Industries Ltd., Calcutta. The benefits flowed 
from different routes, adopting different Modus Operandi but the benefit was actually given 
by M/s.Kitply Industries Ltd., Calcutta whose case was adjudicated by Mrs.L.R.Mithran, 
Commissioner. The indirect route was used for receiving the benefit only to suppress the 
dealings between Mrs.L.R.Mithran, Commissioner and M/s.Kitply industries Ltd., Calcutta. 
Shri S.P.Goenka. Chairman of MIs Kitnly Industries Ltd., Calcutta was the key person 
behind Jii.. d ...: with Mrs.L.R.Mithran, Commissioner. All the activities originated from 
Shri S.P.Goenka of MIs.Kitply Industries Ltd., Calcutta, soon after Mrs. L.R.Mithran, 
Commisssioner initiated hearing their case personally on 17.9.96 and Shri S.P.Goenka, 
Chairman of the said fir ,r appeared before her for personal hearing on behalf "M/s.Kitply 
Industries Ltd., Calcutta, among others. There was an arrangement in i ween Shri 
S.P.Goenka, Chairman of MIs.Kitply Industries Ltd., Calcutta and Mrs.L.R.Mithran, 
Commissioner for extracting benefit out of the favour to be shown by slicing the demand to 
an abnormally low amount and deceive the Govt. In this dealings the services of M/s 
Warren Tea Ltd. had been utilised and M/s WarrenTea Ltd acted on the advice of MIs. Kitply 

To understand the reasons for involvement of M/s Warren Tea Ltd. in the 
deals actively on the advice of Shri S.P.Goenka, Chairman of MIs Kitply Industries Ltd., 
Calcutta, their official and personal relation need to be examined. 

Shri S.P.Goenka beside being the Chairman of MJs.Kitply Industries Ltd. was also 
an advisor to the Board of Directors of M/s.Warren Tea Ltd. Shri P.K.Goenka the son of 
Shri S.P.Goenka was the Managing Director of M/s.Kitply Industries Ltd. and was also the 
President and Managing Director of the Warren Tea Co. (PW-27 - D34). It is observed from 

r 
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• 	the above that Shri S.P.Goenka of MIs Kitply Industries Ltd. and MJs.Warren Tea Co. had 
official as well as family relation. Otherwise it can be said that the two firms are of the 

• family business of Shri S.P.Goenka. Shn S.P.Goenka utilising his family position as well as 
offiáial position was very much able to serve the cause of M/s Kitply Industries Ltd. out of 
the sacrifice from M/s Warren tea Company. The following activities of Shri S.P. Goenka 
would show in detail, how he had engaged persons in accomplishment of his mission to 
obtain favour from Mrs. Lit.. Mitran, Commissioner. On 1.11.96 Shri S.P. Goenka, 
Chairman of M/s Kitply Industries Ltd. asked in a letter to Shri P.K.Bose of M/s.Warren Tea 
Ltd. to purchase one DD on State Bank of India payable to MIs. Himat Singhka Auto 
Enterprises, Gauhati, for Rs.3,01,502.00 and send the DD to him - (D-3). On 1.11.96 
itself payment Voucher issued from M/s.Warren Ltd. fbr donation for Rs.3,01,955.00 in 
favour of MIs.Himatsingka Auto Enterprise cheque no.770 1 16.( D-7). On 1.11.96. itself 
Cheque no.770116 dated 1.11.96 of S.B.I. Commercial Branch, Calcutta issued by 
Mls.Warren Tea Ltd. dt. 1.11.96 in favour of M/s.Himatsingka Auto Enterprise, Calcutta 
for Rs.3,01,955.00 (D-17). On 1.11.96 itself letter written by M/s.Kitply Industries Ltd., 
Calcutta to MIs. Himat Singhka Auto Enterprise C/o. Madhabdeo Nath Mal, 40B, Princep 
Street, Calcutta-I, contents of the letter are:- 

"For kind attention : Mr. Rajesh Shah. With reference to the telephonic discussion of 
our Mr. Thakuria had with your S.K.Roy, Guwahati office, we are sending herewith one 
cheque no.770116 dt. 1.1196 for Rs.3,01,955.00 drawn on State Bank of India issued by 
M/sWarren Tea Ltd. in your favour. Kindly arrange to encash this cheque and inform your 
Gauhati office immediately so that they may release delivery order of the car. PS. - The 
vehicle value is Rs.3,0 1,502.00 cheque issued for Rs.3,0 1,955.00. Please arrange to refund 
the excess amount ofits.453.00 at your end." (D-12). 

(x) 	Letter dated 8.4.2000 of Mr. R.A.Shah, Manager, Mahdeorao Nath Mal, Transport 
Contactor and Commission Agent addressed to Mr. Manoj Banerjee, Investigation Officer, 
CBI, ACB, Gauhati reads "This is confirm you that the original letter no.KitJCal/96 dated 
1.11.96 received from MIs.Kitply Industries Ltd. was sent to MIs. Himatsingka Auto 
Enterprise, Gauhati. The remark on the letter is written by the undersigned". (D-21) Inter 
office Memo dated 7.11.96 issued by M/s.Himatsingka Auto Enterprise, Calcutta to their 
Gau.hati office written by Shri R.A.Shah reads: 

"As informed you vide our Fax dated 2.11.96 we have received a cheque no.770116 
dt.1.11.96 for Rs.3,01,955.00 on S.B.I. Commerciasi Branch, Calcutta from MJs.Kitply 
Industries Ltd. vide their letter No.J(itJCal/96 dated 1.11.96 which is enclosed herewith. 
The above cheque was deposited in your bank account with S.B.I. Princep Street Branch on 
4.11.96. To-day we have issued cheque no.070889 for Rs.3,02,408.00 (for DD on Gauhati 
for Rs.3,0I,955.00 and DD Cheque Rs.453.00 ) and obtained a Bank Draft No.177156 of 
date for Rs.3,0 1,955.00 in your favour on SB!, Gauhati which is enclosed herewith" (D-13). 
The Draft No.177156 is dated 7.11.96 as stated above.(D-14). Bill dated 8.11.96 for 
Rs.3,0 1,955.00 was raised by M/s.Himatsinka Auto Enterprise, N.T.Road, Tejpur, Assam 
sold to P.L.Zami Memorial Trust, Shillong Meghalaya - for cost of one New Tata Diesel 
Vehicle Model No.207/28 grew CAB GBS 16 Engine No.483 DL4IHTQ 797201 (D-15). 
Receipt dated 9.11.96 of Rs.3,01,955.00 was issued by M/s.Himat Singhka Auto 
Enterprises, Gauhati in favour of M/s.Warren Tea Co. a/c. P.L.Zami Memorial Trust, 
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Shillong. (D-3). Sale certificate dated 11.11.96 was issued by MIs.Himatsingka Sito 
Enterprises, Assam in favour of P.L.Zami Memorial Trust on 8.11.96 (D-51). 

The relevant extracts of letter dated 27.4.2000 of Shri S.K.Ghosal, General Manager 
Finance of MJs.Warren Tea Ltd., Calcutta, addressed to the Investigation Officer, CBL, 
Anti-Corruption Branch, Sunderpur, R.G.Barua Road, Dispux, Guwai78005 

"I, Mr.S.P.Goenka, the chairman of M/s.Kitply Industries Ltd. used to be associated 
with our company as its Board Advisor. On the basis of his requirements a cheque for 
R.3,01,955.00 was made out by our company favouring M/s.Himatsinka Auto Enterprise 
account 

'
Zarni Memorial Charitable Trust, Shillong for purchase of a new Tata Diesel 

Vehicle Model No.207/28 CREWCAB CLB GBS 16 being chassis no.3 74006 H.T.Q.9 
31101, Engine No.483 DL 41 HTQ7 97201 as would he apparent from the e'closed original 
documents." - (D-33). 

The relevant extracts of statement dated 16.6.2000 of O.PJ'rajpati, Accountant, 
M/s.Kitply Industries Ltd., Gauhati - (PW-26) are:- 

"To-day I was shown slip pad of .Kitply and confirm that the writing appearing as 
P.L.Zami Memorial Charitable Trust was written by me for prcparation of Gate Pass / delivery order 
from Himatsinka Auto Enterprise relating to delivery of vehicle on behalf of above trust. I also state 
that after taking the above said inter office memo either I have given to the representative of Zami 
Memorial Charitable Trust or given to Shri D.K.Jhakaria, local Manager of our company at our 
office."(PW-26). The vehicle was registered in the name of the Trust on 13.1.97." 

From the above documents and statements it is proved that a Tata Diesel Vehicle Model 
No.207/28 CREW CAB CLII GBS16 was purchased by M/s.Warren Tea Ltd.,Calcutta at the 
instance of Slit-i S.P.Gocnka, Chairman, Kitply Industries Ltd., Calcutta for donation to 
MIs.P.L.Zanii Memorial Charitable Trust in between the period of personal hearing of the 
adjudication of MJs.Kitply Industries Ltd., Calcutta's Case on 17.9.96 and the adjudication order of 
the case on 5.12.96. There was no other reason for giving such donation to a charitable trust where 
Mrs. L.R.Mithran, Commissioner 'v.• 	-' 	 '--' 	 nre 'v" 	rji tr dFrjr1' their 37 
crores case. 

Secondly, the date of donation is also very much relevant. On 1.11.96 Shri S.P.Goenka, 
Chairman of Kitply Industries Ltd. asked MIs.Warren Tea Ltd. to purchase a Demand Drafi in favour 
of Himatsinka Auto Enterprise, a Tata vehicle dealer for purchasing a vehicle to be donasted to the 
P.L.Zazni Menioiiai haiblc Tcut where Mrs. L.R.Mithran, Commissioner is a representative of 
the trust On 11.11.96 finally sale certificate was issued by MJs.Himatsika Auto Enterprise in favour 
of M/s.P.L.Zami Memorial Charitable Trust when the said charitable trust did not come into 
existence. The charitable trust was constituted on 22.11.96 (D Nos 8 & 9) and challan of the 
registration was submitted on 26. 11.96 and Registration certificate was received on 28.11.96 (D- 7 & 
10). Certainly Shri S.P.Goenka, Chairman of Kitply Industries Ltd., came to know that there 
is going to be formed a trust by Mrs.L.R.Mithran, the Commissioner, Shillong and he had to 
rionate a vehicle to tue rrust. It is Jearly a pie-planed, s1"cgy between Mrs.L.R.Mithran, 
Commissioner, Shillong and Shri S.P.Goenka, Chairman, Kitply Industries Ltd. to receive 
the benefit in exchange of a favour to be shown during adjudication of the case of 
MIs.Kitply Industries Ltd. This was possible unless Smt. L.R. Mitran confided in Shri 
goenka of l"r plan and an indication to Shri Goenka to donau, in form of cash and kind to 
the concerned trust. 

x$J 
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(xiii) 	The following documents would also prove that M/s.Kitply Industries Ltd. had also 
donated an amount of Rs.5,00,000.00 to P.L.Zami Memorial Charitable Trust, Shillong 
besides donation of vehicle by adopting same method after their case had been adjudicated 
on 5.12.96. Shri S.P. Goenka, Chairman, Kitply Industries Ltd, had asked Shri P.K. Bose of 
M/s.Warren Tea Ltd. Co. to purchase one deman draft for Rs. S lakhs in favour of Mis. 
Zamani Memorial Trust, Shillong on 20.12.96 and send the draft to him on 21.12.02 (D - 
23). MIs. Warren Tea Lid, requested the SB!, Commercial Branch 24, Park Street, Calcutta 
— 700 016 on 21.12.96 to issue a DD for Rs. 5,00,000/- and debit the amount together with 
Bank charge to their cash credit A/c. no. 21 50 25 (D — 18).' A demand draft had been 
issued on 23.12.96 in favour ofSBI, Shillong No. 483425 in the name of Zami Memorial 
Charitable Trust for Rs. 5,00,000/- by the Bank (D-20) and the amount was debited from 
their ledger together with bank charge (D — 19). The said amount of the draft of Rs. 
5,00,000/- appeared to had received in the accounts of ZamiMemorial Charitable Trust in 
their bank ledger A/c of Vijaya Bank, Shillong on 7.1.97 (D-30). This had also been 
confirmed by the Communications of M/s. Warren Tea Ltd, (D— 33 & 38). 

2 (i) Zami memorial Charitable trust has received donations of Rs 1,00,000/ vide DD No. 
535617 on 22.5.97 ( D —57).The source of the said amount is not reflected in books of 
accounts. Investigation conducted from the draft issuing bank namely UBI Kolkata 
confirmed that the said draft has been made against the cash of Rs 1,00,000/-. There is a 
prohibition of issuing of draft on deposit of cash in excess of of Rs.50,000/-.(PW-29 ).lt is 
evident from (PW-29) that an unidentified person had asked UBI, Calcutta to issue a-
demand draft in favour of Zami Memorial Charitable Trust, Shillong for Rs. 1,0,000/-. The 
said bank had issued draft in favour of Zarni- Memorial Charitable Trust, Shillong on UBI, 
Shillong. The same DD had been received in the account of Zami Memorial Charitable 
Trust maintained in their SB A/c No. 10308 of Vijay Bank, Shillong. It is not known from. 
whom a draft of Rs 1,00,000/- had been received by the trust. The amount may came from 
any illicit source which should not be received by a charitable trust before knowing the 
source. 

(i-i) 	Regulation 19 of the Trust mandates that the trust to accept donations only from the 
sources which are identifiable. The regulation (D- 9) reads as under 

"19- charitable'donations and gifts may be accepted by the governing body on proper 
receipts from:- 

(a) Governments and Public, 

(1)) Institutions 

Socities and Associations, 

Private and Individuals 

In this case no proper receipt in favour of donor is available. Nor the identity of the 
person from whom the donation was recieved is forthcoming.Mrs L.R Mithran, the main 
person of the trust, whith has' been' discussed' in detail. in. preceding paragraphs (discussions 
on article of charges no. 3), ought- to have recieved donations' only' from the sources 
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., 
mentioned in the regulations and taken due permission from the department or intimated the 
department about the transactions which she has failed to do so. 

(iii) 	The above facts/documents and sequence of events prove that Smt L.R.Mithran 
obtained a sum of Rs. 1 lakh in the name of Zami Memorial Charitable Trust (ZMCT) from 
unknown and dubious source through bank drafI without intimation / perrnsion from t 
competent authority. 

3 (i) 	- Shri Allan Rokhan Mithran (aged 28 years approx.) the eldest son of Mrs 
L.R. Mithran had been appointed to look after the export business of M/s. Kitply Industries 
Ltd, vide appointment letterno. KIT/ KAL/APP/97-98 DT-25.7:97 (D-56). The contents of 
the letter are as under:- "With reference to the discussion you had with us, we are pleased 
to intimate you that you have been selected to look after the coal business of the company on 
the following terms and conditions." And the conditions are that : He would be stationed at 
either Ghasnapara or Tura nearest Tawa of export location. After confirmation he would be 
in-charge of their coal business. I-Ic would get house rent, conveyance, telephone chirges 
etc........ The said fact of employment and further benefits like free housing etc are 
confirmed from documents such as —D-63,D-64, D-65, D-66and statement of Shri Ricky 
Momin(PW-1 5). 

It is also forth coming from the aforesaid documents that close to the adjudication 
proceedings by the Mrs Mithran the then Commissioner in respect of M/s. Kitply Industries 
Ltd, they started export of coal through Gasuapara Land Custom Station under the 
jurisdiction of Shillong Excise Commissionerate and from 20.01.97 to 30.06.97 they had 
exported 2500 M.T. of coal to Bangladesh which is much less than the quantity usually 
exported by other parties hence such a venture is apparently not commensurate with the 
status of the company. After joining of Shri Allan Mithran no export of coal took place. 

The fact that the employment has been given to Shri Allan Mithran by M/s Kit Ply 
when Mrs.L.R. Mithran was the commissioner of central excise having jurisdiction over the 
manufacturing unit of MIs kit 111 )  and a. 	. . . ... 	. las d ppe 	. 	. 
demand against the unit only few months ago, indicate that the employment of Shri Allan 
was secured by Mrs. Mithran taking benefit of her good office. Despite being fully aware of 
her obligations of taking prior sanction of the invcrnnient, before cecuring employment with 
it concern with whom she had official relations Mrs. Mithran has failed to obtain prior 
sanction of the government, and she also did not intiniate the department subsequently about 
the cnploynieiit of her son Shii ,\lan JN 11Lran to the Uepatrnent. 

24. 	Shri S.V. Singh, Presenting Officer further filed additional written brief vide his 
letter C.No. ll/Addl. Commr/Con/CE/Kol-IV/2002/972 dated 19.8.2002 and contended 
that 

(i) 	He reiterates contents of his :ter C.No.lJ/Addl. Commr/Con/CE/Kol-IV/2002 
dated 1.8.2002 to stress that in terms of Rule 14(11) of CCA (CCS) Rules, 1965, the 
Charged Officer ought to have submitted list of documents and witnesses which were to 
be brought on record and examined in the defence at the time of preliminary hearing. 
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Since the charged officer has not exercised her option, permitting of submission of 
affidavit and examination of witness on behalf of the charged officer subsequent to the 
closure of the caseJsubmission of written brief by the presenting officer was in 
contravention of the aforesaid rule and, therefore, should not have any bearing on the 
case. 

(ii) 	The affidavit filed on behalf of charged officer except Shri A.R. Mithran, are 
identically worded wherein the name of the person giving affidavit only has been inserted 
by pen. All the affidavit prima-fade appeared to be tutored and not the true depiction of 
facts. The main crux of the affidavits and examination of witnesses namely: 

Mr. H.S. Kumbhat, Statutory Auditor, ZMCT, Shillong. 
Mrs. L.T. Zauvi, Lau-O-Sib, Madanriting, Shillong. 
Mrs. L. Chungnungi, Madanriting, Shillong. 
Mrs. Laldawni, Madanriting, Shillong. 
Mrs. Lalniehchawngi, Madanriti ng, Shillong. 
Mrs. Darthahniengi, Happy Valley, Shillong. 
Mrs. L.T. Muani, Lau-O-Sib, Madanriting, Shillong. 
Mrs. L.R. Mithran, Mercy Dez, Nongrim Hills, Shillong. 
Mrs. Lalremawii, Madanriting, Shillong, seemed only to stress a point: 

- that the charged officer was not associating herself in day to day affairs of the 
trust, 

- that the trust was floated with the charitable objectives, 
- that the charged officer was not individually in a position to influence the 

decision making of the trust, 
- that the charged officer did not herself utilized the benefits of the trust, 
- that the charged officer did not solicit any donation from MIs Kitply Industries 

Ltd. etc. 

(iii) 	It is relevant here to mention that it has already been on record that the donation 
to the trust started flowing from M/s Warren Tea Ltd., an associate firm of MIs Kitply 
Industries Ltd. on instruction from Shri S.P. Goenka, Chairman of M/s Kitply Industries 
Ltd. and advisor to the Board of M/s Warren Tea Ltd. in month of October, 1996 much 
before the trust came into being on dated 26.11.1996. This was the period when the 
charged officer was adjudicating the case of MIs Kitply Industries Ltd. Unless the 
persons forming the trust spread a word to solicit the donation, no one will come to know 
that a trust is coming to be created for which donations have to be made. The affidavit by 
Mrs. Laipham Zauvi shows that she was the first president of the trust and during cross 
examination by the undersigned the witness tried to explain that conceptualization of the 
trust is pre-requisite to its coming into being as a legal entity by way of registration. 
However, it is interesting to note that none of the office bearers engaged himself/herself 
in the activity of getting the trust registered, it is on record that the challan No. 1643(0-3) 
for registration of the trust was tendered by Mrs. L.R. Mithran herself on 26.11.1996. 
This itself goes to demolish the contents of the affidavit mentioned above. It is also 
noteworthy that only Mrs. Mithran, charged officer was in coqversation/contact with the 
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persons donating money prior to the legal existence of the trust. There is no evidence 
coming from any of the witness that any of the office bearer who were supposedly the 
President, Vice President etc. before dated 26.11. 1996 ever disclosed their mind to M/s 
Warren Tea Ltd. or MIs Kitply Industries Ltd. Therefore, it is conclusively proved that 
the persons who tendered affidavit and examined were not in fact in control of the trust 
but mere dummies which is also proved from the fact discussed below: 

The first and foremost condition in the Memorandum of Association under 
Chapter VIII is that "All direct descendents of P.L. Zammi (the late mother of Mrs. L.R. 
Mithran, Commissioner) shall be trustees and her husband P.V.K.T. Khurna shall be the 
Chief Patron, these shall be for life. On the demise of the said patron the trustees shall 
nominate one of the trustees as chief patron." The governing body have been entrusted 
with the powers of all decisions on issues relating to the society, but in case of dispute, in 
decision or difference of opinion, the trustees shall have the veto power (chapter IX of the 
Memorandum of Association). It means, trustees .and patrons are enjoying absolute 
authority over the governing body. The governing body companies (I) President, (2) 
Vice-President, (3) General Secretary, (4) Treasurer, (5) Finance Secretary, (6) Assistant 
General Secretary, (7) Three senior advisors, (8) Ten Executive Members, (9) Chief 
Patron and (10) Seven Trustees. Section 26 of the Rule and regulation states that "the 
governing body shall be appointed by the representative trustees one in two years." 

There were altogether seven trustees besides chief patron and trustees are 
represented by Mrs. L.R. Mithran, alias P.L. Lal Pan (chapter X of the Memorandum of 
Association). Rule 34 provides that "trustees (in this case Mrs. L.R. Mithran) may ask 
any office bearer to relinquish charge/post for any of the reasons in 14 and 15 subject to 
provisions of 16. Rule 37 provides that "All projects, schemes, receipts and expenditures 
shall require the approval of the governing body in general and trustee in specific." Rule 
49 provides that "any proposal for amendment of the rules shall be in writing for 
consideration by the body and approval by the trustee". Rule 50 provides that "All 
appeal aaint rule 1 	and 15, 	: 	) mttee consisting of Chief patron, 
represC1htiv. 1111U two oth trustees." tkule 53 provides that "the t i-ef  ", '' be 
dissolved by a resolution passed by 50% of the governing body and approval by 
representative trustee and chief patron. However, the proposal may be known to the 
general body." Rule 57 provides "Upon dissolution of trust and properties movable and 
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objections." Rule 55 provides that "the representative trustee and the chief patron shall 
decide the name, address and particulars of such charitable organization as mentioned in 
54 above." 

During cross-examination of Mrs. Laldawni and Mrs. Lalpham Zauvi it has couuie 
out that the receipt of all the money in the trust were brought to the notice of Mrs. 
Mithran, she being the trustee. It is not out of place to mention that the charged officer 
(Mrs. Mithran) represent all the t':stccs, therefore, she knew the money receipt of 
Rs.I,00,000/- through D.D. No.535u7 cit. 22.5.1997 from dubious source. Mrs. Mithran 
the charged officer who is in full control of the trust has neither taken prior perlLuusSIOfl 
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from the department nor she ever intimated to the department the fact of receipt of this 
money. 

(vii) During the course of examination of Shri A.R. Mithran, son of Mrs. L.R. Mithran, 
it has been clearly brought on record that during the period when Shri A.R. Mithran got 
assignment/employment with M/s Kitply Industries Ltd. he was staying with his mother 
Mrs. L.R. Mithran, the charged officer. It has also coming out from the cross-examination 
that the said offer was received from M/s Kitply Industries Ltd. through post. It is also 
matter of record that Shri A.R. Mithran was looking for some job for quite sometime. It is 
not a mere coincidence that he got offer only fom a person with whom her mother Mrs. 
L.R. Mithran was having official business, she being territorial Commissioner of Central 
Excise having jurisdiction over manufacturing unit of M/s Kitply Industries Ltd. More so 
she has airedybrought down a huge chunk of demand against them. The circumstances 
suggest that the assignment from M/s Kitply Industries Ltd. was obtained on account of 
her official irffluence and she know these facts, as already mentioned Mr. A.R. Miihran 
was staying unemployed with his mother. Therefore, the allegation that she has failed to 
obtain prior sanction from the government in securing employment with the persons with 
whom she had official dealings stands proved. 

25. 	The Charged Officer Mrs. L.R. Mithran, in her Defence Brief submitted as under: 

(i) 	The record of examination and re-examination of the ten defence witnesses has 
been annexed as Annexure C-I, C-2, C-3, C-4, C-S, C-6, C-7, C-8, C-9 & C-lO 
respectively to this Defence l3rief. The Charged Officer, Mrs L.R. Mithran has also 
offered herself to be examined on her own behalf in terms of Rule 14(17) of the CCS 
(CCA) Rules'. Record of her examination and cross-examination, has been annexed. and 
marked as Annexure C-i I to this Defence Brief. -. 

(ii): 	It is submitted. that the first witness who appeared for the defence was Shri T. 
Haokip, Additional' Commissioner of Central Excise, Shillong (Annexure C-I). He stated 
that Mrs. L.R. Mithran had decided the show cause notice against MIs Kitply Industries 
Ltd. vide adjudication order dated 15.12.1996 in which she confirmed the demand of 
Rs.8,23,40,448/- only against the amount of Rs.35,79,07,804/- demanded in the show 
cause notice. He then stated that this amount was further reduced by Hon'ble Customs, 
Excise and Gold (Control) Appellate Tribunal (CEGAT) to an amount of Rs.58,96,580/-
plus a penalty of Rs.1O lakhs vide its order dated 15.6.1999. This defence witness also 
admitted that the appeal filed by the Department, i.e. the Commissioner of Central 
Excise, Shillong before the Hon'ble Supreme Court against the said order of the Hon'ble 
CEGAT was dismissed by the Apex Court (Annexure B-2). 

(iii) 	It is further submitted that the second witness who appeared for the defence was 
Shri H.S. Kumhat, Chartered Accountant, who had been auditing the records of Zarni 
Memorial. Charitable Trust since 1996 (Annexure "C-2"). He stated that he did not come 
across any instance where the movable amd immovable property of Zami Memorial 
Charitable irust was used for the benefit of Mrs. L.R. Mithran or any member of her 
family. He further stated that lie did not come across any transaction where movable or 
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andy purpose other than the purpose for which the said Trust had been created. 

It is contended that the next witness was Shri A.R. Mithran (Annexure"C-3") 
when asked as to how he got the temporary assignment with MIs Kitply Industries 
Limited for about 3 months, he stated that many of his friends were engaged in coal 
business and he also thought of joining the same business when he came in contact with 
Shri S.N.Jogodia of M/s Kitply Industries Limited. Shri A.R. Mithran stated that MIs 
Kitply Industries Limited were already in the business of coal export and were looking 
for someone to frirther their coal business at Ghasuapara at Tura. He stated that being 
convinced of his potential, M/s Kitply Industries Limited engaged him temporarily for 3 
months on trial basis and also provided him the facilities like accommodation, 
transportation, electricity, telephone, etc. in order to promote their business. He stated 
categorically that her mother, Mrs. L.R. Mithran did not help him in getting this 
ass ignmentlengagemeflt with M/s Kitply Industries Limited. He stated further that he did 
not inform her mother about this. ti ;iatcd tha 	though e wa t ernpmrily staying in 
his mother's house in May, 1997, he was living independently. He stated further that 
since completing his graduation in 1993, he had been living independently and did nc. 
consider it necessary to inform his mother about his activities. He stated specifically that 
he did not inform his own about his assignment with M/s Kitply Industreis Limited. 

It is further submitted that the other witnesses who appeared for the defence were 
Mrs. Laldawni (Annexure "C-4"), Mrs. Laipham Zauvi (Anexure "C-5") Ms. 
Lalneihchawngi (Annexure "C-6") Ms. D arthahneing (Annexure "C-7"), Ms. L.T. 
Muani (Annexure "C-8") , Ms. Lawremawii (Annexure "C-9") and Mrs. L.Chungnungi 
(Annexure "C-lU"). All these witnesses have been associated with Zami Memorial 
Charitable Trust as office bearers or its members. In their oral testimony before the 
Inaquiring Authority, all of them stated categorically that :- 

(i) 	Mrs. L.R. Mithran did not have control over the decision of the Governing Body 
which took the final decisions; 

ho Mrs. L.R. Mithran was not autrized to handle cash, property or bank acconts of 
the Trust; 
The properteis of the Trust were not used for any purpose other uian the purposes 
for which the Trust had been created 
Mrs. L.R. Mithran or any member of her family did not ever use any movable or 
immovable property of the Trust; 
Mrs. L.R. Mithra did not solicit any donations in cash or any kind from any 
company, business house or organization for Zami Memorial Charitable Trust; 
No donations in cash or kind from any company, business house or organizaton 
were received through Mrs. L.R. Mithran. 
Mrc T R. Mithran was not involved in day-to-day affairs of the Trust as the same 
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after by the office bearers, 
The control over the Trust was with the Governining Body and not with Mrs. L.R. 
Mithran. 
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(vi) 	It is submitted that the charged officer Mrs. L.R. Mithran opted to be examined on 
her own behalf in terms of Rule 14(17) of the CCS (CCA) Rules. The questions put to 
her and the replies given by her are reproduced below: 

It has been alleged by the Department that youn floated a Trust, namely, Zami 
Memorial Charitable Trust in the name of your mother in between the hearing of 
the case of M/s Kitply Industries Limited on 17.9.1996 and passing of the order 
on. 5.12.1996 in order to receive benefits from M/s Kitply Industries Ltd. through 
indirect route. Whey is it that this Trust came into existence during that period? 

I have been in the Department since 34 years. During these long years, I have 
adjudicated thousands of cases, I have been engaged in charitable work and many 
a times, my charitable activities might have been during the time when one or 
more cases were pending for adjudication befor eme. Therefore, there is no link 
between the Trust and adjudication of the case of M/s Kitply Industries Limited. 

When the Zami Memorial Charitable Trust was created, did you have only the 
casesof M/s Kitply Industries Limited pending before you? 
No. There were hundres of cases. 

Is there any nexus between the adjudication of the cases of M/s Kitply Industries 
Limited and the creation of the Trust? 
There is absolutely no connection. It is just incidental that the Trust came into 
existence at that time. In fact, I had hundreds of other cases pending before me at 
that time. 

What is then the reasons that the Department has tried to allege a nexus between 
the adjudication order of M/s Kitply industries Ltd. and the creation of Zami 
Memorial Charitable Trust? 

it is just becaue that it was one of the biggest of cases decided at Shillong which 
involved an allegation of evasion of duty of about Rs. 36 crores. As I had held 
that only about Rs. 8 crore apaproximately was recoverable, the Department 
suspected that I had confirmed a lesser amount for an illicit consideration. 

Did not quantifying the amount of evasion of Rs. 8 crores approximately as 
against Rs. 36 crores alleged in the show cause notice, amount to showing undue 
favour to M/s Kitply Industries Limited? 

No. Very purpose of adjudication is to quantify the correct amount of duty 
payable by the assessee. It is not necessary that whatever has been demanded in 
the show cause notice should be confirmed. In fact, it has been my experience for 
the last 34 years of my service that show cause notices are issued for highly 
inflated amounts as some of the departmental officers want to take credit for 
having detected huge amounts of evasion. 
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In what way can you justify that your quantificaton of the duty liability of Mis 
Kitply Industries Limkted did not amount to showing them undue favour? 

This matter had been taken to the Hon'ble CEGAT where the duty liability of MIs 
Kitply Industries Limited in this case was reduced to about Rs. 59 lakhs, plus a 
penalty of Rs. 10 lakhs. Therefore, it is obvious thabthe quantification of duty 
liability of M/s Kitply Industries Limited by me was much higher than what has 
finally been decided by the Appellate Authority. Therefore, it cannot be said that I 
had shwon any undue favour of M/s Kitply Industries Limited. 

Is it true that yoy have been associated with the Trust as one of the promoters of 
the Trust and you yourself deposited registration fee of Rs. 250? 
Yes. 

It has been alleged that you obtained registrat'n under "hurried perusation" with 
intention to receive benefits urgently. What do you say to that? 
The application for the Trust was given in the normal course and the Registrar of 
Societies, Government of Meghalaya, issued the certificate in usual course. The 
Registrar of Societies, Government of Meghalaya, Shillong is a highly placed 
civil servant and nothing bars him from acting efficiently and issuing the 
registration certificate without delay. We did not determine the time which he 
should take for issuing the certificate. 

Was the Zami Memorial Charitable Trust created for the benefit of yourself and 
members of your family as you have been associated with the Trust as a 
permanent Trust? 
The Trust was created for the benefit of women and children. I and my family are 
turstees and no beneficiaries. In fact, I have donated mv l ' the There 
is no question lof myself or any members of my family beneltting from the frusi. 
The rules and regulations of tue Iust do not permit the same. 

Did you have absolutely authority over the said Trust? 
•No. All the decisions of the Trust are taken by the Governing Body. I did not 
have any control over the decisions of the Governing Body. 

It has been alleged that all powers originated from you and ended with you so far 
so as the said Trust was concerned? 
That is not true. The affairs of the Trust are loked after by inc Governing Body 
and I have no control over their decisions. 

Did hou particupate in day-to-day afaors of the Trust? 
No. 

Q. 	Do you know Shri S.P.Goenka of M./s Kitply Industries Limited? 
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R. 	I do not remember. I have dealt with thousands of assessees and their 
representatives and it is not pssoble for me to remember any particular 
representative of any particular assessee. 

Did you solicit any donations from MIs Kitply Industries Limited or MIs Warren 
Tea Limited for the Zami Memorial Charitable Trust? 
No. I never solicited any donations for the said Trust or any other Trust. 

Did you received (sic) a draft of Rs. I lakh in the name of Zami Memorial 
Chartitable Trust from an unidentified and unknown person? 
No. I never received any cash, draft or cheque meant for Zami Memorial 
Charitable Trust. 

How was the draft of Rs. I lakh in th name of the Trust received? 
I am not aware of it. However during the course of this inquiry. I came to know 
that it was received by post in the Trust's office. 

Did the concerned office bearers of the Trust inform you about their having 
received the demand draft and a Tata diesel vehicle for use of the Trust at the 
relevant time? 
No. 

Did you secure employment of your son, Mr. A.R. Mithran with M/s Kitply 
Industries Limited? 
No. My son was 25 years of age at the relevant time. A s self-respecting mother, 
I would never beg anybody for employment of my children. They are competent 
enough by themselves. In fact, my son was independent and gro' a 	and I was 
not even aware of his whereabouts at the relevant time. He lived on his own since 
he attained, majority. 

26. 	Leaving the controversial facfs apart, these documents and evidence establish, 
inter alia, as under: 

The Superintendent of Police, CBI, Guwahati lodged a Preliminary Inquiry 
Registration Report and a First Information Report against the alleged offences 
committed by Mrs. L.R. Mithran under the PC Act. 

Mrs. L.R. Mithran adjudicated an SCN issued to the Kitply Industries Limited 
whereby she confirmed the demand of Rs.8,23,40,448 as against the amount of 
Rs.35,79,07,804 demanded in the SCN. 

Mrs. L.R. Mithran took steps for creation and registration of Zami Memorial 
Charitable Trust in the memory of her mother. She herself deposited Rs.250 as 
reistration fee. 
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Did you received (sic) a draft of Rs. I lakh in the name of Zami Memorial 
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received the demand draft and a Tata diesel vehicle for use of the Trust at the 
relevant time? 
No. 

Did you secure employment of your son, Mr. A.R. Mithran with M/s Kitply 
Industries Limited? 
No. My son was 25 years of age at the relevant time. A s self-respecting mother, 
I would never beg anybody for employment of my children. They are competent 
enough by themselves. In fact, my son was independent and grown-up and I was 
not even aware of his whereabouts at the relevant time. He lived on his own since 
he attained majority. 

26. 	Leaving the controversial facts apart, tlwse docurnenic and evidence establish, 
inter alia, as under: 

The Superintendent of Police, CBI, Guwahati lodged a Preliminary Inquiry 
Registration Report and a First Information Report against the alleged offences 
committed by Mrs. L.R. Mithran under the PC Act. 
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presently having my own business at Aizawl since 1998. That I have been living 

S independently on my own since attaining the age of majority, and have neither 
asked for any help from my parents in the matter of my employment or business, 
nor have I considered it necessary to keep them informed about my profession, 
occupation, employment or business." 

d) Affidavits sworn by the following 14 witnesses: 

Mrs. Laithan Zauvi before the Judicial Magistrate First Class, Aizawal on 
07.08.2002 

Mrs. L. Chungnungi before the Judicial Magistrate First Class, Shillong on 
25.07.2002. 

Mrs. Laidawni before the Judicial Magistrate First Class, Shillong on 
25.07.2002 

Mrs. Lalniehchawngi before the Judicial Magistrate First Class, Shiliong on 
25.07.2002 

Mrs. Lalremawii before the Judicial Magistrate First Class, Shillong on 
25.07.2002 

Mrs. Darthahniengi before the Judicial Magistrate First Class, Shillong on 
25.07.2002 	 -. 

Mrs. H1.impuii before the Judicial Magistrate First Class, Shillong on 
25.07.2002 

Mrs. Esther Lianchhawni before the Judicial Magistrate First Class, Shillong on 
25.07.2002 

Mrs. L.T. Muani before the Judicial Magistrate First Class, Shillong on 
25.07.2002 

Mrs. Van Lairuati befcre the Judicial Magistrate First Class, Aizawal on 
07.08.2002 

Mrs. Liiypuii before the Judicial Magistrate First Class, Shillong on 25.07.2002 

Ms.Biaksangi before the Judicial Magistrate First Class, Shillong on 25.07.2002 

Ms. Rose Mary Lalhmangaihzuali before the Judicial Magistrate First Class, 
Aizawal on 07.08.2002 
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xiv. Mr. H.S. Kumbhat before the Judicial Magistrate First Class, Shillong on 
22.07.2002 

28. 	Broadly speaking, these 14 affidhvits seek to establish that the trustee, Mrs. L.R. 
Mithran, never handled any cash or the bank account of the Trust as she was not 
authorized to do so; that Mrs. L.R. Mithran did not draw any money from the account of 
the Trust, nor she used any of the properties of the Trust in any manner whatsoever; that 
all decisions relating to the Trust are taken by the Governing Body/Executive Committee, 
and not by Mrs: L.R. Mithran, herself; that all the properties of the Trust were used for 
charitable work and not for any other purpose; that Mrs. L.R. Mithran is neither 
authorized to use any movable or immovable property of the Trust for the use of herself 
or any member of her family, nor has she ever used any such property for herself or any 
member of her family; that no donation in cash or kind from any company, business 
house or organization or firm was received through her. Mrs. L.R. Mithran neither 
solicited any donations on behalf of the Trust nor she received any such donation on 
behalf of the Trust; that no information or intimation was given or required to be given to 
Mrs. L.R. Mithran on receipt of any donation by the Trust. 

ORAL EVIDENCE 

29. 	The Charged Officer has preser,rl ten witnesses. The Charged Officer, Mrc. JR 
Mithran also offered herself to be examined on her own behalf in terms of Rule 14 (17) 
of the CCS (CCA) Rules. The first witness for the Defence was Shri 1'. Haokip, 
Additional Commissioner of Central Excise, Shillong who stated that Mrs. L.R Mithran 
had decided the show cause notice against M/s. Kitply Industries Limited vide 
adjudication order dated 15.12.1996 in which she confirmed the demand c 
Rs.8,23,40,448 only against the amount of Rs.35,79,07,804 demanded in the show cause 
notice. He then stated that this amount was further reduced by Hon'ble Customs, Excise 
& Gold (Control) Appellate Tribunal (CEGAT) to an amount of Rs.58,96,580 plus a 
penalty ofRs.l0 Lakhs vide its order dated 15.06.1999. This defence witness also stated 
IhaL he appeal filed by the Department i.e. the Commissioner '.fCeral Excise, Shillong 
before the Hon'ble Supreme Court against the said order of the Hon'ble CEGAT was 
dismissed by the Apex Court. 

The second witness who appeared for the defence was Shri H.S. Kumbhat, 
Chartered Accountant, who had been auditing the records of Zami Memorial Charitable 
Trust since 1996. He stated that he did not come across any instance where the movable 
and immovable property of Zami Memorial Charitable Trust was used for the benefit of 
Mrs. L.R. Mithran or any member of her family. He further stated that he did not come 
across any transaction where movable or immovable property or cash or anything 
Zami Memàrial Charitable Trust was used for any purpose other than the purpose for 
which the said Trust had been created. 

The next witness was Shri A.R. Mithran who stated that many of his friends were 
engaged in coal business and he also thought ofjoinirig the same business when he came 
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• in contact with Shri S.N. Jagodia of M/s. Kitply Industries Limited. Shri A.R. Mithran 
stated that MIs. Kitply Industries Limited were already in the business of coal export and 
were looking for someone to further their coal business at Ghasuapara at Tura. He stated 
that being convinced of his potential, 'MIs. Kitply Industries Limited engaged him 
temporarily for 3 months on trial basis and also provided him the facilities like 
accommodation, transportation, electricity, telephone, etc. in order to promote their 
business. He stated that her mother, Mrs. L.R. Mithran did not help him in getting this 
assignment/engagement with MIs. Kitply Industries Limited. He stated further that he did 
not inform her mother about this. He stated that although he was temporarily staying in 
his mother's house in May 1997, he was living independently. He stated further that since 
completing his graduation in 1993, he had been living independently and did not consider 
it necessary to inform his mother about his activities. He stated further that he did not 
inform his own about his assignnicnt \vith MIs. Kitply Industries Limited. 

The Charged Officer also produced the following witnesses: Mrs. Laldawni, 
M.rs.Lalpham Zauvi, Ms. Lalneihchawngi, Ms. Darthahneing, Ms. L.T. Muani, Ms. 
Lawremawii and Mrs. L. Chungnungi. All these witnesses have been associated with 
Zami Memorial Charitable Trust as office bearers or its members. In their oral evidence 
before the Inquiring Authority, all of them stated that Mrs. L.R. Mithran did not have 
control over the decision of the Governing Body which took the final decisions; that 
Mrs. L.R. Mithran was not authorized to handle cash, property or bank accounts of the 
Trust; that the properties of the Trust were not used for any purpose other than the 
purposes for which the Trust had been created; that Mrs. L.R. Mithran or any member of 
her family did not ever use any movable or immovable property of the Trust; that Mrs. 
L.R. Mithran did not solicit any donations in cash or any kind from any company, 
business house or organization for Zami Memorial Charitable Trust; that no donations in 
cash or kind from any company, business house or organization were received through 
Mrs. L.R. Mithran; that Mrs. L.R. Mithran was not involved in day-to-day affairs of the 
Trustas the same were looked after by the office bearers; that the control over the Trust 
was with the Governing Body and not with Mrs. L.R. Mithran. 

EVIDENCE OF DEPARTMENTAL WiTNESSES 

The Defence Assistant in his reply dated 16.8.2002 has contended that oral 
evidence adduced on behalf of the Disciplinary Authority does not support the charges. 
In all 21 witnesses have appeared on behalf of the Disciplinary Authority. While these 
witnesses have supported only the facts which are undisputed and are listed out above, 
the cross-examination of these witnesses on behalf of Charged Officer revealed that they 
did not support the prosecution case in its entirety. The evidence tendered by some of 
them comes more to the support of the Charged Officer than the prosecution. In her 
Defence Brief, the Charged Officer has highlighted the replies given by some of these 
witnesses to show that they did not at all support the prosecution story. Some of the 
replies given by these prosecution 'itnesses to the questions put to them during cross-
examination as highlighted in the 1)ëfence Brief are as under: 
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a) Cross-examination of Shri D.K. Thakuria, Manag er  M/s. Kitpjy Industrie 

Q. Did you or your companyKITPLY or any sister concern like Warren Tea give 
Smt. Mithran any cash? 

Ans. No, Sir. 

Q. Did you or your company or any associate company give Smt. Mithran any 
vehicle? 

Ans. No, Sir. 

Q. Did Smt. Mithran ask KITPLY Ltd. or Warren Tea to give her any donation to 
Zami Memorial Charitable Trust? 

Ans. No, Sir. 

Q. Did Smt. Mithran ask MIs. KITPLY Ltd. or MIs. Warren Tea or any other 
associate company for any favour? 

Ans. No, Sir. 

Q. Is it true that your company donated one vehicle to Zami Memorial Charitable 
Trust? 

Ans. Yes. 

Q. Did you or your company or M/s. Warren Tea Ltd. at any time were asked by 
Smt. Mithran to donate any vehicle or money to Zamil Memorial Charitable Trust' ,  

Ans. No, Sir. 

Q. Did Smt. L.R. Mithran at any time give any direction to you 	your company 
)<ITPLY or Warren Tea for donating any vehicle or any caslL? 

Ans. No, Sir. 

Q. Did any other person representing Smt. L.R. Mithran approach you or your 
company KITPLY or Warren Tea for donating any vehicle or cash to the Trust? 

Ans. No, Sir. 

Q. Did Smt. L..R V.hran ask you or your win }Jarly Mis.KITPLY or Warren Tea 
for employment of her son? 



Ans. No, Sir. 

Q. Do you categorically say that Smt. L.R. Mithran did not ask you or your 
company KITPLY or Warren Tei for donation of a vehicle or any money or for 
the employment of her son? 

Ms. Yes, I categorically say so." 

Cross-examination of Shri Shambhunath Jajodia, Director of MIs. Kitply Industries 
Limited: 

Q.- Did she ask you or your company for any favour, donation or money for her 
or for any members of her family? 

A:- No Sir. 

Q:- Did she ask for the employment of her son in your company? 

A:- No Sir. 

Q:- Did your Company ever inform Mrs. L.R. Mithran, Commissioner that her 
son was employed or associated with M/s. Kitply Industries Limited? 

A:- No, we did not inform her. 

Cross-examination of Shri P. Haridasan Nair, Executive (Legal), MIs. Kitply Industries 
Limited 

"Q:- Did Mr& L.R. Mithran ask you to donate any vehicle or any cash to MIs. 
Zami Memorial Charitable Trust? Did Mrs. L.R. Mithran at any time gave any 
direction to you or your Company for donating any vehicle or cash to Zarni 
Memorial Charitable Trust? 

A:- No, I am not aware of any such requisition. 

Q:- Did any other person representing Mrs. L.R. Mithran approach you or your 
Company for donating any vehicle or cash to the Zami Memorial Charitable 
Trust? 

A:- No Sir, nobody approached me. 

Q:- Did Mrs. L.R. Mithran ask your Company for employing her son in your 
Company 
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A:- No, Sir." 

d) Cross-examination of Shri Anil Kumtir Banka, Director, MIs. Kitply Industries 
Limited 

"Q:- Did Mrs. L.R. Mithran ask you to donate any vehicle or any cash to MIs. 
Zami Memorial Charitable Trust? Did Mrs. L.R. Mithran at any time gave any 
direction to you or your Company for donating any vehicle or cash to Zami 
Memorial Charitable Trust?' 

A:- No, never Sir. 1 personally do not know the name of the Zami Memorial 
Charitable Trust which you are referring you. 

Q:- Did any other person representing Mrs. L.R. Mithran approach you or your 
Company for donating any vehicle or cash to the Zami Memorial Charitable 
Trust? 

A:- No Sir, nobody approached us. 

Q:- Did Mrs. L.R. Mithran ask you for employing her son in your Company? 

A:- No Sir. 

Q:- Do you categorically say that Mrs. L.R. Mithran did not ask you or your 
Company for any favour, donation or employment of any member of her family? 

A:- No Sir, she never asked for any such favour." 

Lcross-examination_of Smt.Latchangliari SailowJpector  of Centrafjççie 

"Q. Were any funds o!the trust used for the benefit of Mrs. L.R. Mithran or any 
member of her family? 

Ans. No. Funds were not used for benefit of Mrs. L.R. Mithran or any member of 
her family. 

Q Did Mrs. L.R. Mithran or any trustee of the trust withdraw any money from the 
Bank account of the Z.M.C.T. at any time? 

Ans. No. 

Q Is Mrs. L.R. Mithran or any member of her faniily authorized to withdraw any 
money from the account of ZMC1'? 
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Ans.No. 

Q Who is authonsed to withdraw amounts from the account of ZMCT? 

Ans. Any two of the following - General Secretary of the Trust, Treasurer of the 
Trust, Financial Secretary, can withdraw the amount. 

Q Did Mrs. L.R. Mithran hold any of these posts in the Trust? 

Ans. No. 

Q Did Mrs. L.R. Mithran has a right to appoint these office bearers mentioned in 
previous question? 

Ans. No, Mrs. Mithran is not authorized to appoint. Only the senior advisors are 
authorized to appoint the office bearers of the trust. 

Q Did the ZMCT procure any funds or donation through Mrs. L.R. Mithran? 

Ans. No. 

Q Were any funds of the trust ever used directly or indirectly for the benefit of 
Mrs. L.R. Mithran or the members of her family? 

Ans. No. 

Q Were any funds ofZMCT used under directions oMrs. L.R. Mithran for any 
member of her family? 

Ans. No. 

32. 	It has been argued on behalf of the Charged Officer that the Presenting Officer 
had started with his presentation with charge no. 2 followed by charge no. 3 in his brief 
dated 18th  July, 2002 and he has relegated the presentation on charge no. Ito the last. 
This change of sequence speaks for itself. 

(1) 	It is submitted that while presssing for charge no. 2, the Presenting Officer pleads 
that Mrs. L.R. Mithran sliced down the Central Excise duty evasion by MIs Kitply 
Industries Limited to Rs. 8,13,40,448 (Rs. 8.13 crores approx.) by her adjudication order 
and thereby caused a loss•ofRs. 27,65,67,356. He makes no mention of the order dated 
15.6.1999 passed by the Hori'ble Customs, Excise and Gold (Control) Appellate 
Authority (CEGAT) where this amount was further sliced down to a much smaller 
amount of Rs. 58,96,580 (Rs. 58.96 lakhs approx.) plus penalties of Rs. 10 lakhs. If the 
argument of the Presenting Officer is to be accepted, while Mrs. L.R. Mirti s order 
caused a loss of Rs.27,65,356 i.e. Rs.27.65 crores approx. to the Government, the order 
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of the Hon'ble CEGAT caused a loss of much bigger amount of Rs. 35,20,11,224 (Rs. 
	0 

35.20 crores approx.). If the Presenting Officer's argument is to be accepted, the Hon'ble 
Supreme Court's order accepting the CEGAT's order and rejecting the Civil Appeal filed 
by the Department too caused a loss of Rs. 35,20,11,224 to the Government. The 
prosecution's own witness, Shri A.K. Das had stated in his testimony (Annexure A-21) 
that it is not obligatory for the adjudicating authority to confirm the same amount as has 
been demaded in the show cause notice. Even otherwise, it will be absured to say that 
adjudicating authority has no option but to confirm each and every show cause notice and 
it he does not, he causes a loss to the Government. Needless to add, the Presenting 
Officer's araguments have no legs to stand on. 

(2) 	It has been argued that the presenting officer has proceeded to argue that there is a 
nexus between creating the turst in the name of late mother of Mrs. L.R. Mithran and the 
adjudication of the show cause notice issued to M/s Kitply Industries Limited. He has 
tried to establish this nexus by relying on documents D-7, D-8, D-9 and D-10, which 
have already been thoroughly analysed in chapter IV of this Defence Bried. He pleads 
that Mr. L.R. Mithran was "solely involved" in the formation of the Trust in the name Of 
her mother and "was always in total control of the Trust." The first document he has 
relied upon is Challan No. 643 under which a registration fee of Rs.250/- was paid on 
26.9.1996. This document cannot prove that she was solely in total control of the Trust 
nor can it prove any nexus between the Trust and MIs Kitply Industries Ltd. The 
locument relied upon in the Charge Sheet and numberd as D-8 itself shows that the Trust 
was brought into existence by 18 persons, all of whom had signed the said document 
-elating to the forrnaton of the Trust. Therefore, the allegation of her being "solely 
nvolved" as baseless at the face of it. Just because registration of the Trust and the 
djudication of one particular case happened in the same quarter of the year does not 
rove a nexus. It will be absured to say that whatever was done by Mrs. L.R. Mithran 

when the adjudication order was passed, has a nexus only to the said adjudicaton order. 
Virs. L.R. Mithran has passed a number of adjudication orders during the period and the 
7resenting Officer has not shown a single reason as to why he sees nexus betwec" .he 

Thistand the ad judication order passed in the cae of M/s Kitply 
ndustries Ltd., and not between the Trust and any other adtudication order. The . ext 
Jocuniern retied upon by the Presentin, i.jIieer to piove the nexus is the registration 
;erlilicatc of the Trust which was issued ot 28.1 1. PYY.  The Prcsenting Officer pleads 
hat registration was made under hurried persuation. It is not clear what leads him to the 
onculusion that there was hurried persuasoii w1h intention to seek the benefit urgently. 
ie  sems to have forgotten the fact that the registration certificate was issued by tL. 
egistrar of Societies, Government of Meghalaya, who is a highly placed State 

Jovemment Official. If the said functionary of the Government of Meghalaya acted 
ificiently, Mrs. L.R. Mithran cannot be charged with having obtained the registation 
inder "hurried persuation with intention to receive the benefit urgently". The allegation 
asts grave aspersions on a senior officer of the State Government and is not in good 

) 	
It is contended that the Presenting Officer ncx placc reliance on IL 

emorandum of Association and the Rules and Regulations of the Jiust to argue that 
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S 	Mrs. L.R. Mithran has permanent family ownership over the trust and all powers were 
ultimately concentrated with Mrs. L.R. Mithran with a sole motive to utilize the Trust for 
the benefit of herself and for the members of her family. It appears the contents of these 
documents have not been carefully gone through. There is also a lack of appreciation of 
the significance of the terms "trustee" and "beneficiary". Mrs. L.R. Mithran is one of the 
trustees but not the 'beneficiary'. Secondly, the control over the Trust is with the 
Governing Body as per para 25 of the Rules and Regulations of the Trust. The Governing 
Body of the Trust consists of the following:- 

(I) President 
 Vice-President 

 General Secretary 
 Finance Secretary 

 Treasurer 
 Assistant General Secretary 

 Advisors 
 Executive Members 

 Representatives 
 Trustees. 

(4) 	It is submitted that Mrs. L.R. Mithran could at the most be a representative trustee 
in the Governing Body. Attention is also invited to all the documentary evidence referred 
to in Chapter VI, i.e. affidavits sworn by Mrs. .Lalthan Zauvi (Annexure B-4), Ms. L. 
Chungnungi (Annexure B-5), Ms. Laldawni (Annexure B-6), Ms. Lalneihchawngi 
(Annexure B-7), Ms. Lalremawii (Annexure B-8), Ms. Darthahnieng (Annexure B-9), 
Ms Hlimpuii (Annexure B-b), Ms. Esther Lianchhawni (Annexure B-il), Ms. L.T. 
Muani (Annexure B-12), Mrs. Vanlairuati (Annexure B-13), Ms. Lilypuii (Annexure B-
14), M.s. Biaksangi (Annexure B-IS), Ms. Rose Mary Lalhmangaihzuali (Annexure B-
16), Shri H.S. Kurnbhat (Annexure B-17) and oral evidence by Mrs. Laldawni (Annexure 
C-4), Mrs. Lalpham Zauvi (Annexure C-5), Ms. Lalneihchawngi (Annexure C-6), Ms. 
Darthanhneing (Annexure C-7), Ms. L.T. Muani (Annexure C-8), Ms. Lawremawii 
(Annexure C-9) and Mrs. L. Chungnungi (Annexure C-b). Even the Department's own 
witness Smt. Latchanglian Sailow, whose testimony is at Annexure A-14, had stated 
categorically that Mrs. L.R. Mithran had no powers to appoint the members of the 
Governing Body of the Trust nor had she any control over the Trust nor she benefitted in 
any manner from the Trust. The Presenting Officer pleads that "though the Governing 
Body had been exhibited sole authority of the Trust, but in practice, the trustees are all-
in-all of the Trust". Nowhere had he mentioned a single piece of evidence which shows 
this "practice". The Presenting Officer's argument is based on his imagination about the 
'practice' in the Trust rathen that the facts, and all the oral and documentary evidence 
demolishes his argument. Just because Mrs. L.R. Mithran is the representative of all 
trustees, the Presenting Officer infers that 'all powers originate from her and ended with 
her.' He further ii;ired that 'the Trust is of Mrs. L.R. Mithran, the Charged Officer.' It 
has already been shown by documentary evidence as well as oral evidence that the Trust 
is. controlled, by the Governing Body in which the trustees are just one of the nine 
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5c~~ 
constituents. The Presenting Officer has based his observations on suspicions rather than. 
the hard facts which have been proved by the Defence beyond an iota of doubt. 

(5) 	It is argued that the Presenting Officer next imagines an 'indirect route' for 
receipt of donations to the Trust. He has tried to link Shri S.P. Goenka of MIs Kitply 
Industries Ltd. with MIs Warren Tea Limited, and donations given by them with a 
particular adjudication order passed by Mrs. L.R. Mithran. This is a figment of 
imagination. The prosecution witnesses, namely, (i) Shri D.K. Thakuria (Annexure A-4), 
(ii) Shri Sanbhunath Jajodia (Annexure A-5), (iii) Shri P. Haridasan Nair (Annexure A-6) 
and (iv) Shri A.nil Kumar Banka (Annexure A-7) and defence witnesses, namely Mrs. 
Laldawni (Annexure C-4), Mrs. Laipham Zauvi (Annexure C-5), Ms. Lalneihchawngi 
(Annexure C-6), Ms. Darthanhneing (Annexure C-7) and also Ms. L.T. Muani (Annexure 
C-8), Ms. Lawremawii (Annexure C-9) and Mrs. L. Chungnungi (Annexure C-JO) have 
stated categorically that no donations were secured through Mrs. L.R. Mithran nor was 
she aware of these donations at the relevant time. If the Presenting Officer wanted to say 
that these donations were by way of bribe to Mrs. L.R. Mithran, he ought to have proven 
the same. Mrs. L.R. Mithran is not answerable for the standing which Shri Goenka has in 
M/s Kitply indUstries Ltd. or. in MIs Warren Tea Ltd. and it will be absurd to say mat this 
imaginary story was an 'indirect route' to receive any illicit benefits from M/s Kitply ,  
Industries Ltd. it is not denied that MIs Kitply Industries Ltd. and Mis Warren Tea Ltd. 
gave donations to the Trust. Therefore, a truck load of documents are not required to. 
prove this undisputed fact. What the prosecution and the Presenting Officer have failed 
miserably to establish is that these donations were given at the instance of Mrs. L.R. 
Mithran or were connected to the adjUdication order passed by Mrs. L.R. Mithran. More 
suspicions, however grave, do not prove the allegations made in the Charge Sheet, 
particular when a large number of prosecution witnesses, and defence witnesses have 
stated categorically that there is no nexus between these dontio:.3 and the adjudication 
order passed by Mrs. L.R. Mithran. 

It is submitted that the Presenting Officer has further imagined that Shri S.P. 
Goenka, Chairman of MIs Kitply Industries Ltd. came to know that there was going to be 
formed a Trust by Mrs. L.R. Mithran and he had to donate a vehicle to the Trust. 
According to him, there was a pre-planned strategy between Mrs. L.R. Mithra;., 
Commissioner of Central Excise, Shillong and Shri S.P. Goenka, Chairman of Kitply 
IndUstries Ltd. to receive benefit in exchange fbr a favour to be shown during an 
adjudication in the case of M/s Kitply Industries Ltd. Why the said Shri S.P. Goenka has 
not been produced as Prosecution Witness? Why no statement of his was recorded and 
brought on record? There has been an attempt to hide the truth behind a long story. 
What the Presenting Officer should have done is to point to the evidence which 
establishes the nexus. Tce Prc'ting Officer has failel mis b' to prove that the 
donations were given at the 	Mrs L.R. Mit,hran r 	 .•'are 
donations. He has only tried to pursue his own imaginations and suspicions. 

It is argued that coming to Charge No.3, lie streeses that Zami Memorial Caritable 
Trust received a donation of Rs. I lakh h" a demand drafi for which the payment had been 
made in. cash. 1-le argues that there was a prohibition of issuing of demand draul on 
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deposit of cash in excess of Rs.50,000. He pleads further than an unidentified man had 
asked Union Bank of India, Kolkata to issue the said demand draft of Rs. I lakh in favQur 
of Zami Memorial Charitable Trust. He further says that it is not known from whom the 
demand draft of Rs. I lakh had been received by Zami Memorial Charitable Trust. There 
is no doubt about the facts stated by the Presenting Officer, but where is the connection 
betwen these facts and Mrs. L.R. Mithran? If an unknown person makes a voluntthy 
donation to a Trust, which is a common practice in India as many donors do not like to be 
identified, it is absurd to charge Mrs. L.R. Mithran for an unknown person having 
donated some money to the Trust. It is stated by the Investigating Officer in the case 
himself (Annexure A-i) that the said draft had been received by post in the Trust's offic. 
The Presenting Officer states further that Regulation 19 of the Trust mandates that 
donatins should be accepted only from identifiable sources. There is no such stipulation 
in the regulation of the Trust. Any in any case, Mrs. L.R. Mithran cannot be held 
responsible if the said Trust received a donation by post from an unidentified person. The 
Presenting Officer's allegation that Mrs. L.R. Mithran obtained a sum of Rs. 1 lakh by the 
said demand draft in the name of Zami Memorial Charitable Trust from an unknown and 
dubious source without intimation or permission from the competent authority, is 
abso!utely baseless in the face of the fact that she never received any such demand draft 
nor was she even aware of it. The evidence on record clearly shows that the draft was 
received by post in the Trust's office and Mrs. L.R. Mithran had no knowledge about it. 

It is submitted that the Presenting Officer has tried his best to pursue the 
allegation that Mrs. L.R. Mithran procured the employment of her son, Mr. A.R. Mithrai 
with MIs Kitply Industries Ltd. without obtaining prior sanction of the Government. it 
abundantly clear as per the evidence referred to in Chapter iii, testimonies of Mr. D.K. 
Thakuria, Manager of Kitply Industries Ltd. (Annexure A-4), Mr. Shambhunath Jajodia, 
Director of MIs Kitply Industries Ltd. (Annexure A-5), Mr. P. Haridasan Nair, Executive 
(Legal) of Mis Kitply Industries Ltd. (Annexure A-6) and Mr. Anil Kumar Banka, 
Director of M/s Kitply Industries Ltd. (Annexure A-7), the affidavit sworn by Mr. A.R. 
Mithran before the Judicial Magistrate First Class, Shillong (Annexure B-3) and also the 
oral testimony of Mr. A.R. Mithran before the Inquiring Authority on 10.8.2002 that Mrs. 
L.R. Mithran had neither secured the emplyment of her son at any time, with any 
Company nor was she even aware of her son's temporary assignment with M/s Kitply 
Industries Ltd. at the relevant time. 

To conclude, it has been contended that the Presenting Officer has made only a 
feeble attempt to pursue and establish an imaginary story. While he has highlighted his 
suspicions, he did not have any evidence to support the allegations made in the Charge 
Sheet. 

ANALYSIS OF EVIDENCE ON RECORD 

33. 	In this portion of the Report, I propose to compare the worth of contending 
claims. 
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The Presenting Officer has contend that case of duty evasion by M/s. Kitply • 
Industries was detected by the officers of Director General, Anti-Evasion, Kolkata in 
1994 and the same was forwarded to the Shillong Commissionerate as the factory 
premises of the said firm falls within the jurisdiction of Shillong. The. notice to show 
cause No.Ch.44/6/AdjnJ95/77278-84 (3) dated 28.02.1995 - (Document No.3) was issued 
for evasion of duty o Rs.3,79,07,84.00. Mrs. L.R. Mithran, Commissioner heard the 
case on 17.9.1996 in her office at Shillong. During the hearing, Shri S.P. Goenka, 
Chairman of MIs. Kitply Industries along with an advocate attended the personal hearing 
on behalf of the company (Document No.4). However the statement of Shri Shambhunath 
Jajodia (PW-4) shows that during personal hearing besides Shri S.P.Goenka and an 
advocate Shri Shambhunath Jajodia, Shri Harisadan Nair of the company were also 
present. The final adjudication order was issued on 5.12.96 vide order no. 
32fCommissioner/Ch-44/CE/96 dated 5.12.96 (D-5). The adjudication order sliced down 
the central excise duty to Rs.8,13,40,448.00 to be paid by the said firm thereby causing a 
loss of Rs.27,65,67,3 56.00 to the Govt. Thus the fundamental basis of the case is the 
slicing down of the duty demanded originally in the show cause notice. However, the 
Charged Officer, on the other hand has countered the above conclusion by stating that 
while pressing for Charge No.2, the Presenting Officer pleads that Mrs. L.R.' Mithran 
sliced down the Central Excise duty evasion by MIs. Kitply Industries Limited to 
Rs.8,13,40,448 (Rs.8.13 Crores approx.) by her adjudication order and thereby caused a 
loss of Rs.27,65,67,356. He makes no mention of the order dated 15.06.1999 passed by 
the Hon'ble Customs, Excise and Gold (Control) Appellate Authority (CEGAT) where 
this amount was further sliced down to a much smaller amount of Rs.58,96,580 (Rs.58.96 
lakhs approx.) plus penalties of Rs.10 lakhs. If the argument of the Presenting Officer is 
to be accepted, while Mrs. L.R. Mithran's order caused a loss of Rs.27,65,67,356 i.e. 
Rs.27.65 Crores approx. to the Government, the order of the Hon'ble CEGAT caused a 
loss of much bigger amount of Rs.35,20,11,224 (Rs.35.20 Crores approx.). If the 
Presenting Officer's argument is to be accepted, the Hon'ble Supreme Court's order 
accepting the CEGAT's order and rejecting the Civil Appeal filed by the Department too 
caused a loss of Rs.3 5,20,11,224 to the Government. The prosecution's own witness, Shri 
A.K. Das had stated in his testimony (Annexflre A-21) that Is riot obligatory ibr thc 
adjudicating authority to confirm the same amount as has been, demanded in the show 
cause notice. Even otherwise, it will be absurd to say that adjudicating authority has no 
option but to confirm each and every show cause notice and if he does not, he causes a 
loss to the Government. Needless to add, the Presenting Officers arguments have no legs 
to stand on." These facts would, therefore, show that it is not possible to hold the view 
that confirmation of a demand of Rs.8.13 crores only as against the original demanded 
amount of Rs.35.20 crores only, could be termed as slicing down or any illegality or any 
motives could be attached with it. 

34. 	The Presenting Officer has argued that there is a nexus between creating 
the Trust in the name of late mother of Mrs. L.R. Mithran and the adjudication of the 
show cause notice issued to M/s. Kitply Industries Limited. He has tried to establish this 
nexus by relying on documents D-7, D-8, D-9 and D-10 which have .• 	.. . ri 

'.ralysed. He has pleaded that Mrs. I R. :11thran was "solely involved" in the 
formation of the Trust in the name oF 	mother and "was always in total control of the 

42 



Trust." The first document he has relied upon is Challan No.643 under which a 
registration fee of Rs.250/- was paid on 26.09.1996. It has been argued on behalf of the 
Charged Officer that this document cannot prove that she was solely in total control of 
the Trust nor can it prove any nexus between the Trust and MIs. Kitply Industries Ltd. 
Further the document relied upon in the Charge Sheet and numbered as D-8 itself shows 
that the Trust was brought into existence by 18 persons, all of whom had signed the said 
document relating to the formation of the Trust. The Charged Officer has pleaded that the 
allegation of her being "solely involved" is baseless at the face of it. Just because 
registration of the Trust and the adjudication of one particular case happened in the same 
quarter of the year does not prove a nexus. it will be absurd to say that whatever was 
done by Mrs. L.R. Mithran when the adjudication order was passed, has a nexus only to 
the said adjudication order. Mrs. L.R. Mithran has passed a number of adjudication 
orders during the period and the Presenting Officer has not shown a single reason as to 
why he sees nexus between the registration of the Trust and the adjudication order passed 
in the case of Mis. Kitply Industries. Ltd., and not between the Trust and any other 
adjudication order. The next document relied upon by the Presenting Officer to prove the 
nexus is the registration certificate of the Trust which was issued on 28.11.1996. The 
Presenting Officer pleads that registration was made under "hurried persuasion". The 
Charged Officer counters it by saying that it is not clear what leads him to the conclusion 
that there was "hurried persuasion with intention to seek the benefit urgently." Further he 
seems to have forgotten the fact that the registration certificate was issued by the 
Registrar of Societies, Government of Meghalaya, who is a highly placed State 
Government Official. If the said functionary of the Government of Meghalaya acted 
efficiently, Mrs. L.R. Mithran cannot be charged with having obtained the registration 
under "hurried persuasion with intention to receive the benefit urgently". Further the 
allegation casts grave aspersions on a senior officer of the .State Government and is not in 
good taste. It would thus appear that the allegations that there is a nexus in the 
adjudication order in the case of Kitply and the floating of Trust or that Mrs. L.R. 
Mithran was in total control and Trust are not supported by documentary evidence. 

The Presenting Officer places reliance on the Memorandum of Association and 
the Rules and Regulations of the Trust has argued that Mrs. L.R. Mithran has permanent 
family ownership over the Trust and all powers were ultimately concentrated with Mrs. 
L.R. Mithran with a sole motive to utilize the Trust for the benefit of herself and for the 
members of her family. it is countered by the Charged Officer stating that the contents of 
these documents have not been carefully gone through. There is also a lack of 
appreciation of the significance of the terms "trustee" and "beneficiary". It is further 
contended that Mrs. L.R. Mithran is one of the trustees but not the "beneficiary". 
Secondly, the control over the Trust is with the Governing Body as per Para 25 of the 
Rules and Regulations of the Trust. The Governing Body of the Trust consists of the 
President, Vice-President, General Secretary, Finance Secretary, Treasurer, Assistant 
General Secretary, Advisors, Executive Members, Representatives Trust 'cs. Mrs. L.R. 
Mithran could at the most be a representative trustee in the Governing Body. Attention 
has been invited by the Charged Officer to all the documentary evidence referred to in 
Chapter VI i.e. affidavits sworn by Mrs. Lalthan Zauvi (Annexure '13-4'), Ms.L. 
Chungnungi (Annexure '13-5'), Ms. Laldawni (Annexure '13-6'), Ms. Lalneihchawngi 
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(Annexure 'B-7'), Ms. Lalremawii (Annexure 'B-8'), Ms. Darthahnieng (Annexurc 'B-9'), 
Ms.Hlimpuii (Annexure 'B-b'), Ms. Esther Lianchhawni (Annexure 'B-I 1'), Ms.L.T. 
Muani (Annexure 'B-I 2'), Mrs.Vanlãlruati (Annexure 'B-i 3'), Ms.Lilypuii (Annexure 
'B-14'), Ms. Biaksangi (Annexure 'B-f 5'), Ms.Rose Mary Lalhmangaihzuali (Annexure 
13-10, Shri H.S. Kumbhat (Annexure 'B-IT) and oral evidence by Mrs.Laldawni 

(Annexure 'C-4'), Mrs. Laipham Zauvi (Annexure 'C-5'), Ms.Lalneihchawflgi (Annexure 
'C-6'), Ms. Darthanhneing (Annexure 'C-7'), Ms.L.T. Muani (Annexure 'C-8'), 
Ms.Lawremawii (Annexure 'C-9') and Mrs. L. Chungnungi (Annexure 'C-b'). it is 
argued that Even the Department's own witness Smt. Latchanglian Sailow, whose 
testimony is at A.nnexure: A-14, had stated categorically that Mrs. L.R. Mithran had no 
powers to appoint the members of the Governing Body of the Trust nor had she any 
contr& the Trust nor she benefitted in any manner from the Tn. The Presenting 
Officer has pleaded that "though the Governing Body had been exhibited sole authority 
of the Trust, but in practice, the trustees are all-in-all of the Trust." However, Charged 
Officer contends that nowhere has he mentioned a single piece of evidence which shows 
this "practice". The Presenting Officer's argument is based on his imagination about the 
"practice" in the Trust rather than the facts, and all the oral and documentary evidence 
demolishes his argument. The Charged Officer further argued that just because Mrs. L.R. 
Mithran is the representative of all trustees, the Presenting officer infers that "all powers 
originate from her and end with her." He flurther inferred that "the Trust is 
Mithran, the Charged Officer". It has already been shown by documentary evidence as 
well as oral evidence that the Trust is controlled by the Governing Body in which the 
trustees are just one of the nine constituents. The Presenting Officer has based his 
observations on suspicions rather than the hard facts which have been proved by the 
Defence beyond an iota of doubt. The above analysis would appear to indicate that 
governing body controll J ;c Trust, which was a charitable Trust and Trust was riot 
meant for private benefit of the family of Mrs. L.R. Mithran. 

The Presenting Officer has indicated an "indirect route" for receipt of donations to 
the Trust. He has pointed to the link of Shri S.P. Goenka of M/s. Kitply Industries 
Limited with MIs. Warren Tea Limited, and donations given by them with a particular 
adjudication order passed by Mrs. L.R. Mitliran. Charged Officer argued that this is a 
figmen' of imagination. According to Defence, the prosecution witnesses, namely, (i) 
Shri D.K. Thakuria (Annex. A-4), (ii) Shri Shambhunath Jajodia (Annex. A-5), (iii) Shri 
P. Haridasan Nair (Annex. A-6) and (iv) Shri Anil Kumar Banka (Annex. A-7) and 
defence witnesses, namely, Mrs.Laldawni (Annexure 'C-4'), Mrs. Laipham Zauvi 
(Annexure 'C-5'), Ms.Lalneihchawngi (Annexure 'C-6'), Ms. Darthanhneing (Annexure 
'C-7') and also Ms.L.T. Muani (Annexure 'C-8'), Ms.Lawremawii (Annexure 'C-9') and 
Mrs. L. Chungnungi (Annexure 'C-b') have stated categorically that no donations were 
secured through Mrs. L.R. Mithran nor was she aware of these donations at the relevant 
time. It is argued that if the Presenting Officer wanted to say that these donations were 
by way of bribe to Mis. LR. Mithran, he ought to have proven the same. It is contended 
that Mrs. L.R. Mithran is not answerable for the standing which Shri Goenka has in MIs. 
Kitply Industries Limited or in MIs. Warren Tea Limitçd and it will be absurd to say that 
this imaginary story was an "indirect route" to receive any illicit benefits from M/s. 
Kitply Industries Limited. It is not denied that MIs. Kitply Industries Limited and M/s. 
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Warren Tea Limited gave donations to the Trust. Therefore, a truck load of documents 
are not required to prove this undisputed fact. It is pointed out that what the prosecution 
and the Presenting Officer have failed miserably to establish is that these donations were 
given at the instance of Mrs. L.R. Mithran or were connected to the adjudication order 
passed by Mrs. L.R. Mithran. It is mere suspicions, howsoever grave, do not prove the 
allegations made in the Charge Sheet, particularly when a large number of prpsecution 
witnesses, and defence witnesses have stated categorically that there is no nexus between 
these donations and the adjudication order passed by Mrs. L.R. Mithran. 

The Presenting Officer has claimed that Shri S.P. Goenka, Chairman of MIs. Kitply 
Industries Limited came to know that there was going to be formed a Trust by Mrs. L.R. 
Mithran and he had to donate a vehicle to the Trust. According to him, there was a pre-
planned strategy between Mrs. L.R. Mithran, Commissioner of Central Excise, Shillong 
and Shri S.P. Goenka, Chairman of M/s. Kitply Industries Limited to receive benefi.t in 
exchange for a favour to be shown during an adjudication in the case of MIs. Kitply 
Industries Limited. The Defence has argued that if it be so, then why the said Shri S.P. 
Goenka has not been produced as Prosecution Witness? Why no statement of his was 
recorded and brought on record? It is claimed that there has been an attempt to hide the 
truth behind a long story. What the Presenting Officer should have done is to point to the 
evidence which establishes the nexus. The Presenting Officer has failed miserably to 
prove that the donations were given at the instance of-Mrs. L.R. Mithran or she was even 
aware of these donations. He has only tried to pursue his own imaginations and 
suspicions. ,,  

35. 	In relation to Charge No.3. the Presenting Officer has contended that "Zami 
Memorial Charitable Trust had received donations of Rs. 1,00,000 vide demand draft 
no.535617 on 22.05.1997 (D-57). The source of the said amount is not reflected in books 
of accounts.Investigation conducted from the draft issuing bank namely, United Bank of 
India, Kolkata confirmed that the said drat has been made against the cash of 
Rs. 1,00,000. There is a prohibition of issuing of draft on deposit of cash in excess of 
Rs.50,000 (PW-29). It is evident from (PW-29) that an unidentified person had asked 
United Bank of India, Kolkata to issue a demand draft in favour of Zami Memorial 
Charitable Trust, Shillong for Rs. 1,00,000. The said bank had issued draft in favour of 
Zami Memorial Charitable Trust, Shillong on United Bank of India, Shillong. The same 
demand draft had been received in the account of Zami Memorial Charitable Trust 
maintained in their SB a/c. No.10308 of Vijaya Bank, Shillong. It is not known fTom 
whom a draft of Rs.1,00,000 had been received by the Trust. The amount may come from 
any illicit source which should not be received by a Charitable Trust before knowing the 
source. It is pointed out that Regulation 19 of the Trust mandates that the Trust to accept 
donations only from the sources which are identifiable. The Regulation 19 (D-9) also 
provided that Charitable donations and gifts may be accepted by the governing hnd on 
proper receipts from Govt. and public institutions, societies and Associations and private 
individuals. 

I n  this case, no proper receipt in favour of donor is available. Nor the identify of 
the person from whom the donation was received is forthcoming. Mrs. L.R. Mithran; the 
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main person of the Trust, which has been discussed in detail in preceding paragraphs 
(discussions on Article of Charge No.3), ought to have received donations only from the 
sources mentioned in the Regulations and taken due permission from the Department or 
intimated the Department about the transaction which she has failed to do so. 

The above facts/documents and sequence of events according to Presenting 
Officer prove that Mrs. L.R. Mithran obtained a sum of Rs.1 lakh in the name of Zami 
Memorial Charitable Trust from unknown and dubious source through bank draft without 
intimation/permission from the competent authority and failed to maintain absolute 
integrity thereby contravened Rtle 18 (3) and 3 (1) of CCS Conduct Rules, 1964. 

The Charged Officer has stated that the Presenting Officer has contended that 
Zami Memorial Charitable Trust received a donation of Rs. I Lakh by a demand draft for 
which the payment had been made in cash. He has further argued that there was a 
prohibition of issuing of demand draft on deposit of cash in excess of Rs.50,000. He has 
pleaded further that an unidentified man had asked Union Bank of India, Kolkata to issue 
the said demand drafi of Rs.1 Lakh in favour of Zami Memorial Charitable Trust. He has 
further said that it is not known from whom the demand draft of R.S. I Lakh had been 
received by Zami Memorial Charitable Trust. The Presentinf Officer claims that there is 
no doubt about the facts stated by the Presenting Officer, but where is the connection 
between these facts and Mrs. L.R. Mithran? He has argued that if an unknown person 
makes a voluntary donation to a Trust, which is a common practice in thdia as many 
donors do not like to be identified, it is absurd to charge Mrs. L.R. Mithrail for an 
unknown person having donated some money to the Trust. It is stated by the 
Investigating Officer in the case himself (Annexure A-I) that the said draft had been 
received by post in the Trust's office. The Presenting Officer states further that 
Regulation 19 of the Trust mandates that donations should be accepted only from 
identifiable sources. It is argued on behalf of the Charged Officer that there is no such 
stipulation in the regulation of the Trust. And in any case, Mrs. L.R. Mithran cannot be 
held responsible if the said Trust received a donation by post from an unidentified person. 

It is contended that the Presenting Officer's allegation that Mrs. L.R. Mithran 
obtained a sum of Rs. 1 Lakh by the said demand draft in the name of Zami Memorial 
Charitable Trust from an unknown and dubious source without intimation or permission 
from the competent authority, is ' ' rft' ht ehe never 
received any such demand draft nor was she even aware of it. The evidence on record 
clearly shows that the draft was received by post in the Trust's office and Mrs. L.R. 
Mithran had no knowledge about it". The above analysis would indicate that there is no 
direct evidence linking the donation of rupees one lakh with MIs Kitply or with Mrs. L.R. 
Mithran. 

35. In relation to Charge No.1, the Presenting Officer has argued as under in his written 
'rief: 

(I) 	"Shri Allan Rokhan Mithran (aged 28 years approx.), the eldest son of Mrs. L.R. 
Mithran had been appoini"d. V' !nok after the export business of M/s. Kitply Industries 
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I Limited vide appointment letter No.KITIKAL/APP/97-98 dated 25.07.1997 (D-56). The 
contents of the letter are as under:- 

"With reference to the discussion you had with us, we are pleased to intimate you 
that you have been selected to look after the coal business of the Company on the 
following terms and conditions". And the conditions are that - 

"He would be stationed at either Ghasnapara or Tura nearest Tawa of export 
location. Afier confirmation, he would be incharge of their coal business. He would get 
hourse rent, conveyance, telephone charges, etc..." 

He has claimed that the said fact of employment and further benefits like free 
housing, etc. are confirmed from documents such as - D-63, D-64, D-65, D-66 and 
statement of Shri Ricky Momin (PW-15). 

He has contended that it is also forthcoming from the aforesaid documents that 
close to the adjudication proceedings by Mrs. L.R. Mithran, the then Commissioner, in 
respect of M/s. Kitply Industries Limited, started export of coal through Gasuapara Land 
Custom Station under the jurisdiction of Shillong Excise Cominissionerate and from 
20.01.1997 to 30.06.1997, they had exported 2500 MT of coal to Bangladesh which is 
much less than the quantity usually exported by other parties hence such a venture is 
apparently not commensurate with the status of the Company. After joining of Shri Allan 
Mithran, no export of coal took place. 

It is further argued that the fact that the employment has been given to Shri Allan 
Mithran by M/s. Kityply Industries when Mrs. L.R. Mithran was the Commissioner of 
Central Excise having jurisdiction over the manufacturing unit of MIs. Kitply Industries 
and also the fact that she has dropped a huge chunk of demand against the unit only few 
months ago, indicate that the employment of Shri Allan was secured by Mrs. L.R. 
Mithran taking benefit of her good office. 

The Presenting Officer has pointed out that despite being fully aware of her 
obligations of taking prior sanction of the Government , before securing employment 
with a concern with whom she had official relations, Mrs.Mithran has failed to obtain 
prior sanction of the Government, and she also did not intimate the Department 
subsequently about the employment of her son, Shri Allan Mithran to the Department. 
Countering the above averments, the Charged Officer has contended that the Presenting 
Officer has tried his best to pursue the allegation that Mrs. L.R. Mithran procured the 
employment of her son, Mr. A.R. Mithran with MIs. Kitply lndustries Limited without 
obtaining prior sanction of the Government. He has pointed out that it is abundantly clear 
as per the evidence referred to in Chapter III, testimonies of Mr.D.K. Thakuria, Manager 
of Kitply Industries Limited (Annexure 'A-4'), Mr. Shambhunath Jajodia, Director of 
MIs. Kitply Industries Limited (Annexure A-5'), Mr. P. Haridasan Nair, Executive 
(Legal) of M/s. Kitply Industries Limited (Annexure "A-6") and Mr. Anil Kumar Banka, 
Director of M/s. Kitply Industries Limited (Annexure "A-7"), the affidavit sworn by Mr. 
AR. Mithran before the Judicial Magistrate First Class, Shillong (Annexure 'B-3') and 
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also the oral testimony of Mr. A.R. Mithran before the Inquiring Authority on 10.08. 200 . 
(Annexure "C-3" of this Brief) that Mrs. L.R. Mithran had neither secured the 
employment of her son at any time with any Company nor was she even aware of her 
son's temporary assignment with Mis. Kitply Industries Limited at the relevant time." 

Points for Determination 

36. 	A reading of the Statement of Imputations suggests that the main allegation is that 
Mrs. L.R. Mithran showed undue favours to MIs Kitply Industries Limited, Kolkata while 
adjudicating a show cause notice for the alleged evasion of Rs.35,79,07,804. It has been 
alleged specifically that she passi the adjudication order "slicing down the evaded 
payment of Rs.35,79,07,804 to Rs.9,14,40,448" for a consideration. It has been further 
alleged 

That she obtained employment for her son, Shri A.R. Mithran with M/s Kitply 
Industries Ltd. with whom she had official dealings, without obtaining prior permission 
of the competent authority; 

That she accepted donations/gift by way of bank draft and also a Tata Mobile 
Vehicle in the name of Zami Memorial Charitable Trust created by her in the name of her 
later mother; and 

That she accepted a unatioii 	.,.. 	 .akh in ti.. 
Charitable Trust from an unknown and dubious source through bank draft without 
informing or taking permission from the competent authority. 

37. 	The cardinal point to be decided would be whether any undue favour was shown 
to M/s Kitply? 

The first key issue would be whether ' 	rrwn r,f'thr '!k 	" evaded amount 
of duty from Rs.35,79,07,804 tu Rs.9,14,4O,448 (Rs.8,13,40,448 as duty -I -

Rs.1,O1,00,000 as penalties) amounts to showing an undue favour to M/s Kitply 
Industries Ltd. which would constitute an illegality or departmental misconduct. The 
Presenting Officer has also vehemently argued in his Written Brief that the "adjudication 
order sliced down the central excise duty to Rs.8,13,40,448/- to be paid by the said firm 
thereby causing a loss of Rs.27,65,67,356/- to the Government." The allegation of 
showing undue favour to M/s Kitply Industries Ltd. could be sustainable only if the 
appellate authorities had upheld the allegation of the evaded amount being 
Rs.35,79,07,804 to be true. Therefore, the orders passed by the Customs, Excise and 
Gold (Control) Appellate Authority (CEGAT) and the Hon'ble Supreme Court on the 
dppeals filed against the adjudication order dated 5.12.96 passed by Mrs. L.R. Mitrhan 
would determine whether or nc any undue favour was shown to MIs Kitply Industries 
Ltd. Although both these appellate authoiiiies had passed orders in relation to this matter, 
"n is n nicntion in the Charge Sheet about these orders. The Presenting Officer has 
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also not made a mention of the orders passed by the Hon'ble CEGAT as well as Hon'ble 
Supreme Court in this case. 

Charge No.1 reads as under: 

"Whereas Mrs. L.R. Mithran, IRS, while functioning as Commissioner, Central 
Excise, Shillong failed to maintain absolute integrity and acted in an unbecoming manner 
in as much as she during the year 1996-97 obtained employment of her son, Shri A.R. 
Mithran with MIs Kitply Industries, Kolkata with whom she had official dealings, 
without obtaining prior permission of the competent authority and thereby contravened 
Rule 4 of CCS Conduct Rules, 1964." 

The department has to establish that Mrs. L.R. Mithran had asked MIs Kitply 
industries Ltd. directly or indirectly, to employ her son Shri A.R. Mithran with the 
company or that she was aware of the fact that her son was employed with MIs Kitply 
Industries Ltd. during the relevant time. In a nutshell, this charge would be sustainable 
only if the evidence adduced by the department shows that she was aware that her son, 
who was about 25 years of age at the relevant time, had sought employment with MIs 
Kitply Industries Ltd. or that she had directly or indirectly asked M/s Kitply Industries 
Ltd. to employ her son with the company or had solicited the employment for her son in 
any other manner whatsoever. 

Charge No.2 reads as under: 

"Whereas said Mrs. L.R. Mithran, IRS, while acting as Commissioner, Central 
Excise, Shillong during the year 1996-97 failed to maintain absolute integrity and acted 
in an unbecoming manner in asmuch as she accepted donation/gift by way of bank draft, 
including Tata Mobile vehicle bearing Registration No. ML-05-B-2648 given to Zami 
Memorial Charitable Trust created by her in the name of her late mother, which were 
paid by Warren Tea Ltd., a sister concern of Mis Kitply Industries Ltd. with whom she 
had official dealings and thereby contravened rule 3(4) (i) and (iii) of CCS Conduct 
Rules, 1964". 

This charge can be sustained by showing that any bank draft in the name of M/s 
Zarni Memorial Charitable Trust was given to Mrs. L.R. Mithran and she accepted the 
same; or that Mrs. L.R. Mithran was aware of a donation by way of bank draft being 
given to Zanii Memorial Charitable Trust. It has also to be shown that Mrs. L.R. Mithran 
had asked either M/s Warren Tea Ltd. or M/s Kitply Industries Ltd. for giving donations 
by way of bank draft or in cash to Zami Memorial Charitable Trust. It has also to be 
proved that Mrs. L.R. Mithran or any member of her mily b •.flttcd or could have 
benefitted in any manner whatsoever by the said donations. The Departnrieiit should also 
establish that Tata Mobile vehicle bearing Registration No. ML-05-B-2648 was accepted 
by Mrs. L.R. Mithran as a doiIduun or gift to Zarni Memorial Charitable Trust or that 
Mrs. L.R. Mithran was aware of the said Tata Mobile vehcile having been given as gift or 
donation to Zami Memorial Charitable Trust. There should be evidences to show that 
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Mrs. L.R. Mithran had asked either MIs Warren Tea Ltd. or M/s Kitply Industries Ltd. or 	it 
anyone else for donating the said vehicle or any other vehicle to Zami Memorial 
Charitable Trust. There should also be some material to show that Mrs. L.R. Mithran or 
any member of her family benefitted or could have benefitted from the donation of the 
said vehicle. 

There is no doubt or dispute about the fact that Mrs. L.R. Mithran paid Rs.250 as 
registration fee for the Trust or that she was a Trustee of the said Trust. What is crucial is 
whether she or any member of her family was a beneficiary of the Trust or could have 
used any movable or immovable property of the Trust. There is àlso no doubt or dispute 
about the said donations having been given to the Trust. It appears that Mrs. L.R. 
Mithran was one of the persons who promoted this Trust for the welfare of women and 
children. Her association with the Trust is apparent on record. However, it is to be 
ascertained whether she secured the said donations or was even aware of these. It is to be 
shown whether she was involved in the day-to-day affairs of the Trust or not? 

Charge No.3 reads as under: 

"Whereas said Mrs. L.R. Mithran, IRS, while acting as Commissioner, Central 
Excise, Shillong failed to maintain absolute integrity by obtaining a sum of Rs.1 lakh in 
the name of Zami Memorial Charitable Trust (ZMCT) from unknown and dubious 
sources through bank draft without intimationlpermission from the competent authority 
and thereby contravened Rule 18(3) and 3(1) of CCS Conduct Rules, 1964." 

To sustain this charge, there should be evidence that Mrs. L.R. Mithran had 
received Bank draft of Rs. I lakh in the name oiZami Memorial Charitable Trust from an 
unknown and dubious source. On this fact will lie the answer whether Mrs. L.R. Mithran 
was required to give intimation regarding receipt of this monery or required to take 
permission from the competent authority for the same. 

CONCLUSIONS 

38. 	The main allegation in the the Charge Sheet is that Mrs. L.R. Mithran showed 
undue favours to MIs Kitply industries Ltd., Kolkata while adjudicating a show cause 
notice for the alleged evasion of Rs. 35,79,07,804. It has been alleged specifically that 
she pased the adjudication order "slicing down the evadd payment of Rs. 3 5,79,07,804 to 
Rs. 9,14,40,448" for a consdieration. It has been further alleged 

That she obtained employment for her son, Shri A.R.Mithran with MIs Kitply 
Industries Limited with whom she had official dealings, without obtaining prior 
permis'zon of the competent authority; 
That she accepted donations/gift by way of bank draft and also a Tata Mobile 
vehicle in the name of Zami Memorial Charitable Trust creatd by her in the name 
of her late mother; and 
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(iii) 	That she accepted a donation of Rs. 1 lakh in the name of Zami Memorial 
Charitable Trsut from a unknown and dubious source through band draft without 
informing or taking permission from the competent authority. 	- 

The first key issue in this case is whether slicing down of the allegedly evaded 
amount of duty from Rs. 25,79,07,804 to Rs. 9.14,40,448 (Rs. 8,13,40,448 as duty + 
Rs. 1,01,00,000 as penalties) amounts to showing un undue favour to Mis Kitply 
Industries Ltd. which would constitute an illegality or departmental misconduct. The 
Presenting Officer has also vehemently argued in his Written Brief that the "adjudication 
order sliced down the Central Exôise duty to Rs. 8,13,40,448.00 to be paid by the said 
firm thereby causing a loss of Rs. 27,65,67,3 56 to the Government. 

The Defence Assistant has drawn attention to the judgement dated 15.6.1999 
passed by the Hon'ble Customs, Excise & Gold (Control) Appellate Tribunal (CEGAT), 
Eastern Bench, Kolkata, which is appended as defecne document and marked as 
Annexure "B-I". This judgement was passed on an appeal against the adjudication order 
ofMrs. L.R.Mithran, which is the subject matter of this case. While the Hon'ble CEGAT 
order was very much in existence when the Charge Sheet was issued to Mr.s L.R. 
Mithran, there is no mention of the said judgement of the Hon'ble CEGAT in the Charge 
Sheet. In the preseneing Officer's Brief too, there is no mention of the Hon'ble 
CEGAT's judgement. The said judgement by the Hon'ble CEGAT gives a serious blow 
to the basis of allegations made in the Charge Sheet. While Mrs. L.R. Mithran had sliced 
down the amount of evasion from Rs.35,79,07,804 to :Rs. 8,13,40,448 (Rs.8.13 crores 
approx.), the Hon'ble CEGAT sliced it down to a much smaller amount of Rs.58,96 Iakhs 
approx. (exclusive of penalty amounting to Rs. 10 lakhs). Thus, the duty liability of Mis 
Kitply Industries Limited determined by Hon'ble CEGAT is Rs. 58,96 lakhs as against 
Rs. 8.13 crores determined by Mrs. L.R. Mithran. This would go to show that neither any 
undue favour was shown to MIs Kitply Industries Limited nor Mrs. L.R. Mithran caused 
a revenue loss of Rs. 27,65,356 to the Government. 

The Defence Assistant has also drawn attention to the Order dated 13.01.200 
(Annexure "B-2") passed by the Hon'ble Supreme Court of India on the Civil Appeal 
filed by the Department against CEGAT's decision referred to above. It is by this order 
that the Hon'ble Supreme Court of India declined to interfere with the judgement of the 
Hon'ble CEGAT (which is referred above as Annuxure "B-i") and dismissed the Civil 
Apeal filed by the Department. The orders passed by the Hon"le CEGAT as well as 
Hon'ble Supreme Court take away the basis of the allegation of undue favour having 
been shown to MIs Kitply Industries Limited. 

Coming to Charge No. 1, it has been alleged that Mrs. L.R. Mithran procured the 
empicyment for her son, Mr. A.R. Mithran with M/s Kitply industries Limited but did not 
seek the prior permission of the competent authority. It has to be noted here that facts do 
not show tie offer and acceptance of any regular job. The short term assigr ;'ent has 
lasted just for three months. In view of its short duration, it appears to be more in the 
nature of casual engagement and not employment of any regular nature. The adjudication 
order in the case was passed on 5.12.1996, while the temporar' assignment for which Mr. 
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A.R. Mithran was engaged, started much later in July, 1997 as is evident from S 
prosecution document numbered as D-56. Thus there is no immediate connectivity 
between the event of passing adjudication order and offer and acceptance of the casual 
engagement. In this connection, defence has relied on the affidavit shown by Mr. A.R. 
Mithran on 25.7.2000 before the Judicial Magistrate First Class, Shillong. A copy of the 
Affidavit is appended as Annexure "B-3" to this Defence Brief and has been adduced in 
evidence during hearing on 10.8.2002. This affidavit reads inter alia as under: 

"(iv) That in order to further explore the potential of the coal business and export, I met 
a number of persons engaged or planning to get engaged in this business. This brought 
me in contact with Mr. S.N.Jagodia of MIs Kitply Industries Limited whose Company 
was interested in export of coal from Ghasuapara and Tura. Being convinced that I could 
promote their business at Tura or Ghasuapara in the field of coal export, they engaged me 
temporary for three moths on trial basis vide their letter dated 25.7.1997 and also 
provided me facilities like accommodaton, transport; electricity and phone, etc. on order 
to promote their business. 

That I was living independently throughout and did not consider it necessary to 
inform my mother Mrs. L.R. .Mithran about my work with M/s Kitply Industries 
Limited nor she helped me in any manner whatsoever getting me this work or 
engaged. 

That I left Tura in December, 1997 as the coal business could not takeoff 
profitably and it also ended my associaton with MIs Kitply Industries Limited. 

That lam presently having my own business at Aizawl since 1998. 

That I have been living independently on my own since attaining the age of 
majority, and have neither asked for any help from my parents in the matter of my 
employment or bisness, nor have I considered it necessary to keep them informed 
about my profession, occupation, employment of business." 

5) 	Mr. A.R. Mithran himself appeard as a defence witness. lii t&uno 
enclosed as Annexure Cd-3 to this Defence 1360e \Vhm  

temporary assignment with M/s Kitply Industries Limited for about 3 months, he sta 
that many of his friends were engaged in coal business and he also thought of joining the 
same business when he came in contact with Shri S.N. Jagodia of M/s Kitply Industries 
Limited. Shri A.R. Mithran stated that M/s Kitply Industries Limited were already in the 
business of coal export and were looking for someone to further their coal business at 
Ghasuapara at Tura. He. stated that being convinced of his potential, M/s Kitply 
Industries Limited cnga,ed him temporarily for 3 months on trial basis and also provided 
him the facilities like accommodaton, transportation, electricity, telephone; etc. in order 
to promote their business. He stated tcgoric 	that his rnther, Mrs. L.R. Mithran did 
not help him in getting this assignment/engagement with MIs Kitply Industries Limkited. 
He stated further that he did not inform her mother about this. He "ated that although he' 
was temporarily staying in his mother's house in My, 1997, lie was Jiving 
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independently. He stated further that since compelting his graduation in 1993, he had 
been living independently and did not consider it necessary to inform his mother about 
his activities. He stated specifically that he did not inform about his activities: He stated 
specifially that he did not inform her bout his assignment with M/s Kitply Industries 
Limited. This does not appear to be unnatural in the highly westernized atmosphere 
prevailing in North East. 

If the contents of the affidavit of Shri A.R. Mithran and also his oral testimony are 
read in conjunction with the testimonies of prosecution witnesses, namely Shri R.P. Bose, 
Deputy Ssuperintendeflt of Police, CBI (Annex. A-I), Shri D.K. Thakuria (Annex.A-4), 
Shri Shambhunath Jojodia (Annex. A-5), Shri P.Haridasan Nair (Annex.A-6) and Shri 
Anil Kr. Banka (Annex. A-7), it becomes clear that there is no evidence that Mrs. L.R. 
Mithran had eithr secured the employment of her son or was even aware of this fact at the 
relevant time. The charge is based only on an inference and there is no direct evidence to 
show that she had any role to play in the temporary engagement of Shri A.R. M.ithran. 
M/s Kitply Industries have not testified to the truth of prosecution story nor M.r. A.R. 
Mithran has accepted that his mother Mrs. L.R. Mithran had any role to play in his 
temporary engagement with M/s Kitply Industries. Thus there is no direct evidence to 
support this charge. 

The next charge in the Charge Sheet is that the Mrs. L.R. Mithran accepted 
donation/gill by way of bank draft, including Tata Mobile vehicle bearing Registraton 
No. ML-05-B-2648 given to Zami Memorial Charitable Trust created by her in the name 
of her late mothr, which were paid by Warren Tea Limited, a sister concern of M/s Kitply 
Industries Limited with whom she had official dealings. To sustain this charge, there 
should be evidence to show that any Bank Draft in the name of M/s Zami Memorial 
Charitable Trust was given to Mrs. L.R. Mithran and she accepted the same; or that Mrs. 
L.R. Mithran was aware of a donation by way of Bank Draft being given to Zami 
Memorial Charitable Trust; or that Mrs. L.R. Mithran had asked either MIs Warren Tea 
Limited or M/s Kitply Industries Limited for giving donations by way or bank draft or in 
cash to Zami Memorial Charitable Trust. Similarly, there should be evidence to show 
that Tata Mobile Vehicle bearing Registraton No. No.ML-05-B-2648 was accepted by 
Mrs. L.R. Mithran as a donation or gift to Zami Memorial Charitable Trust, or that Mrs. 
L.R. Mithran was aware of the said Tata Mobile vehicle having been given as gill or 
donation to Zami Memorial Charitable Trust, or that Mrs. L.R. Mithran had asked either 
M/s Warren Tea Limited or MIs Kitply Industrries or anyone else for donating the said 
vehicle or any other vehicle to Zami Memorial Charitable Trust. 

There is no doubt or dispute about the fact that Mrs. L.R. Mithran paid Rs. 250 as 
registration fee for the Trust or that she was a Trustee of the said Trust. What is crucial 
is whether she or any member of her family was a beneficiary of the Trust or could have 
used any movable or imovable property of the Trust. There is also no doubt or dipute 
about the said donations having been given to the Trust. It is neither, denied nor disputed 
that Mrs. L.R. Mithran was one of the persons who promoted this Trust for the welfare of 
women and children. The issue is whether she secured the said donations or was even 
aware of these. In a nutshell, if she had neither asked anyone for donating any money or 
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vehicle to M/s Zami Memorial Charitable Trust nor was she aware of any such donation 
or gift, this charge has to fail. 

9) 	The A.fidavits shown by the foJlowing witnesses were submitted during the 
hearing held on 10.8.2002. 

(I) 	Mrs. Laithan Zauvi before the Judicial Magistrate First Class, Aizawal on 
7.8.2002 (Annexure "B-4") 
Mrs. L.Chungnungi before the Judicial Magistrate First Class, Shillong on 
25.7.2002 (Annexure "B-5") 
Mrs. Laldawni befor ethe Judicial Magistrate First Class, Shillong on 25.7.2002 
(Annexure "B-6") 
Mrs. Lalniehchawngi before the Judicial Magistrate First Class, Shillong on 
25.7.2002 (Annexure "B-7") 
Mrs. Lalremawii before the Judicial Magistrate First Class, Shillong on 25.7.2002 
(Annexure "B-8") 
Mrs. Darthahneiengi before the Judicial Magistrate First Class, Shillong on 
25.7.2002 (Annexure "B-9") 
Mrs. Hlipuii before the Judicial Magistrate First Class, Shillong on 25.7.2002 
(Annexure "B-b") 
Mrs. Estehr Lianchhawni before the Judicial Magistrate First class, Shillong on 
25.7.2002 (Annexure "B-I I") 
Mrs. L.T. Muani before the Judicial Magistrate First Class, Shillong on 25.7.2002 
(Annexure "B-12") 
Mrs.Van Lalruati before the Judicial Magistrate First Class, Aizawal on 7.8.2002 
(Annexure "B- 13"). 
Mrs. Lilypuii before the Judicial Magistrate First Class, Shillong on 25.71002 

(Annexure "B- 14"). 
Ms.Biaksangi before the Judicial Magistrate First Class, Shillong on 25.7.2002 

(Annexure "B-I 5"). 
Ms. Rose Mary Lalhmangaihzuali before the Judicial Magistrate First Class, 

Aizawal on 7.8.2002 (Annexure "B-16"). 
Mr. H.S. Kumbhat before the Judicial Magistrate First Class, Shillong on 
22.7.2002 (Annexure "B-17") 

10) 	Normally, bribes are accepted for personal benefits and enjoyment by the persons 
who continue to possess and control the fruits of illegal gratification. A perusal of the 
above mentioned Affidavits, copies of which are appended to this Defence Brief, 
establish that Mrs. L.R. Mithran had no part in the day-to-day affairs of the Trust and she 
had no exclusive or absolute control over the affairs of the Trust. These affidavits further 
es 

(i) 	that the trusteee, Mrs. L.R. Mithran never handled any ca"i or the bank account of 
s" Tnit as she was not authorised to cio so. Further, Mrs. L.t(. MLidan did not 
draw any money from the account of the Trust, nor she used any of the properties 
of the Trust in any manner whatsoever; 
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that all decisions relating to the Trust are taken by the Governing Body/Executive 
Committee, and not by Mrs. L.R. Mithran herself,  
that all the properties of the Trust were used for charitable work and not for any 
other purpose; 
that Mrs. L.R. Miehtan is neither authorised to use any movable or immovable 
property of the Trust for the use of herself or any members of her family, nor has 
she ever used any such property for herself or any mmber of her family. 
That no donation in cash or kind from any company, business house or 
organizaton or form was received through her. Mrs. L.R. Mithran neither 
solicited any donations on behalf of the Trust nor she received any such donation 
on behalf of the Trust. 
That no information or intimaton was given or required to be given to Mrs. L.R. 
Mithran on receipt of any donation by the Trust. 

No evidence, documentary or oral has been adduced to counter the abover 
averments. There is no direct evidence to show that Mrs. L.R. Mithran had any 
knowledge of these donations received by the Trust at the relevant time. The testimony 
of the Investigating Officer, Shri R.P. Bose (Annexure A-i) shows that the donations 
were received by the Trust by post and none of these payment were received personally 
by Mrs. L.R. Mithran. Testimony of Shei D.K. Thakuria, Manager, M/s Kitply Industries 
Limited (Annexure A-4) shows that Mrs. L.R. Mithran had not solcited or secured any 
donations for the Trust nor has she aware of any such donations given to the Trust. The 
testimony of Shri Shambhunath Jajodia, Director of MIs Kitply Industries Limited 
(Annexure A-5), testimony of Shri P.Haridasan Nair, Executive (Legal) of MIs Kitply 
Industries Limited (Annexure A-6) and also the testimony of Shri Anil Kumar Bank, 
Director, M/s Kitply Industries Limited (Annexure A-7) in this regard also supports this 
view. 

The testimonies tendered by other witnesses who appeared for the defence, 
namely, Mrs. Laldawni (Annexure "C-4), Mrs. Lalpham Zauvi (Annexure "C-5"), Ms. 
Lalneichawngi (Annexure "C-6"), Ms. Darthahneing (Annexure "C-7"), Ms. L.T. Muani 
(Annexure "C-8"), Ms. Lawremawii (Annexure "C-9") and Mrs. L.Chungnungi 
(Annexure "C-b") are relevant in this context as all these witnesses have been associated 
with Zami Memorial Charitable Trust as office bearers or its members. In their oral 
testimony all of them have stated categorically that 

Mrs. L.R.Mithran did not have control over the decision of the Governing Body 
which took the final decisions; 
Mrs. L.R.Mithran was not authorised to handle cash, property or bank accounts of 
the Trust; 
The properties of the Trust were not used for any purpose other than the purposes 
for which 	Trust had been created; 
Mrs. L.R.iv.uiiiiar& 	any member of her family did not. ever use any movable or 
immovable property oIthe Trust. 
Mrs. L.R.Mithran did not solicit any donatons in cash or any kind from any 
company, business IRIISC or organization for Zami Memorial Charitable Trust; 
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No donations in cash or kind from any company, business house or organizatio 
were received through Mrs. L.R.Mithran; 
Mrs. L.R.Mithran was not involved in day-to-day affairs of the Trust as the same 
were looked afier by the office bearers; 
The control over the Trust was with the Governing Body and not with Mrs. L.R. 
Mithran: 

There is no material, oral or documen*ary, on record to disvedit the above 
evidence. There is no direct evidence to show that there is any connection between the 
creation of the Trust in the name of late mother of Mrs. L.R.Mithran aniJie adjudication 
of the show cause notice issued to M/s Kitply Industries Limited. The dacument relied 
upon in the Cahrge Sheet and nembered as D-8 itself shows that the Trust was brought 
into existence by 18 persons, all of whom had signed the said document relating to the 
formation of the Trust. it would not be reasonable to conclude that only because 
registration of the Trust and the adjudication of one particular case happened in the same 
quarter of the year, there is a direct relationship between the two. events. It will be 
unreasonable to say that whatever was done by Mrs.L.R.Mithran when the adjudication 
prder was passed, has a nexus only to the said adjudication order. Mrs. L.R.Mithran 
presumably would have passed other adjudication orders during her tenure in Shillong 
and there is no reason to see a nexus only between the registration of the Trust and the 
adjudicaiton order passed in the case of M/s Kitply Industries Limited., and not between 
the Trust and any other adjudication order. 

The Presenting Officer has placed reliance on the Memorandum of Association 
and the Rules and Regulations of the Trust to argue that Mrs. L.R. Mithran has permanent 
family ownership over. the Trust and all powers were ultimately..concertrated with 
Mrs.L.R.Mithran with a sole motive to utilize the Trust for the benefit of herself and for 
the members of her family. No doubt Mrs. L.R. Mithran is one of the trustees but she is 
not the "beneficiary". Secondly, the control over the Trust is with the Governing Body as 
per Para 25 of the Rules & Regulations of the Trust. The Governing Body of the Trust 
consists of the f)iowing: 	 . . 	...... 

 President 	 . 	 . 	 .. 	 . 

 Vice-president 
 General Secretatry 
 Finance Secretary 

 Treasurer 
 Assistant General Manager 

 Advisors 
 Executive Members 

 Representatives 
 Trustees 

1 5) 	Mrs. L. R. Mithran could at the most be a representative trustee in the Governing 
Body of the Trust. The documentary evidence referred to in Chapter VI i.e. affidavits 
sworn by Mrs.Lalthan Zauvi (Annexure "B-4"), Ms.L.Chungnungi (Annexure 'B-5'), 



Ms. Laldawni (Annexure 'B-6), Ms. Lalneihchawngi (Annexure 'B-7'), Ms. Lalremawii 
(Annexure 'B-8'), Ms. Darthahnieng (Annexure 'B-9'), Ms. Himpuii (Annexure 'B-b'), 
Ms. Esther Lianchhawni (Annexure '13-1 1'), Ms. L.T.Kunai (Annexure 'B-12'), Mrs. 
Vanlairuati (Anneuxre 'B-13'), Ms. Lilypuii (Annexure 'B-14'), Ms. Biaksangi 
(Annexure 'B-15'), Ms. Rose Mary Lalhmangaaihzuali (Annexure 'B-16'), Shri 
H.S.Kumbhat (Annexure 'B-17), and oral evidence by Mrs.Laldawni (Annexure 'C-4'), 
Mrs. Laipham Zauvi (Annexure 'C-5'), Ms. Lalneihchawngi (Annexure 'C-6"), Ms. 
Lawremawii (Annxure 'C-7'), Ms. L.T. Muani (Annexure 'C-8'), Ms. Lawremawii 
.(Annexure 'C-9') and Mrs. L.Chungnungi (Annexure 'C-b') are relevant in this regard. 
Even the Department's own witness Smt.Latchanglian Sailow, whose testimony is at 
Annexure: A-14, had stated categorically that Mrs. L.R.Mithran had no poers to appoint 
the members of the Governing Body of the Trust nor had she any control over the Trust 
nor she benefitted in any manner from the Trust. In his Brief, the Presenting Officer 
pleads that "though the Governing Body had been exhibited sole authority of the Trust, 
but in practice, the trusties are all-in-all of the Trust." Nowhere has he mentioned a 
single piece of evidence which shows this "practice". The Presenting Officer's argument 
is not based on any documentary evidence about the "practice" in the Trust rather than 
the facts. All the oral and documentary evidence demolishes his argument. No doubt 
Mrs. L.R.Mithran is the representative of all trustees from which the Presenting Officer 
infers that "all powers originate from her and end with her." He further inferred that "the 
Trust is of Mrs. L.R.Mithran, the Charged Officer". There is enough documentary 
evidence as well as oral evidence to show that the Trust is controlled by the Governing 
Body in which the trustees are just oen of the nine constituents. 

16) 	The Presenting Officer has also alleged the existence of an "indirect route" for 
receipt of donations to the Trust. He has tried to link Shri S.P. Goenka of MIs Kitply 
Industries Limited with Mis Warren Tea Limited, and donations given by them with a 
particular adjudicaiton order passed by Mrs. L.R.Mithran. The prosecution witnesses, 
namely, (I) Shri D.K. Thakuria (Annuex. A-4), (ii) Shri Shambhunath Jojodia (Annex.A-
5), (iii) Shri P.Haridasan Nair (Annex.A-6) and (iv) Shri Anil Kumar Banka (Annex.A-7) 
and defence witnesses, namely, Mrs. Laldawni (Annexure 'C-4), Mrs. Lalpham Zauvi 
(Annex. C-5), Ms. Lalneihchawngi (Annexure C-6), Ms. Darthanhneing (Annexure C-7) 
and also Ms. L.T. Muani (Annexure C-8), Ms. Lawremawii (Annexure C-9) and Mrs. L. 
Chungnungi (Annexure C-b) have stated categorically that no donations were secured 
through Mrs. L.R. Mithran nor was she aware of these donations at the relevant time. It is 
not denied that M/s Kitply Industries Ltd. and M/s Warren Tea Ltd. gave donations to the 
Trust. However, the prosecution and the Presenting Officer have not put forward any 
direct evidence to establish that these donations were given at the instance of Mrs. L.R. 
Mithran or were connected to the adjudication order passed by Mrs. L.R. Mithran. Mere 
suspicions, howsoever grave, do not prove the allegations made in the charge sheet, 
particularly when a large number of prosecution witnesses, and defence witnesses have 
stated categorically that there is no nexus between these donations and the adjudication 
order passed by Mrs. L.R. Mithran. 

17) 	The Presenting Officer has alleged that Shri S.P. Goenka, Chairman of M/s Kitply 
Industries Ltd. came to know that there was going to be formed a Trust by Mrs. L. R. 
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Mithran and he had to donate a vehicle to the Trust. According to him, there was a pre 
planned strategy between Mrs. L.R. Mithran, Commissioner of Central Excise, Shillong 
and Shri S.P. Goenka, Chairman of M/s Kitply Industries Ltd. to receive benefit in 
exchange for a favour to be shown during an adjudication in the case of M/s Kitply 
Industries Ltd. However, the said Shri S.P. Goenka has not been produced as Prosecution 
Witness? No statement of Shri S.P. Goenka has not recorded and brought on record? 
The Department has not put up any evidence to prove that the donations were given at the 
instance of Mrs. L.R. Mithran or she was even aware of these donations. 

So far as the Charge No.3 is concerned, it has been alleged that Mrs. L.R. 
Mithràn, while acting as Commissioner, Central Excise, Shillong failed to maintain 
absolute integrity by obtaining a sum of Rs. 1 lakh in the name of Zami Memorial 
Charitable Trust (ZMCT) from unknown and dubious source through bank draft without 
intimation/permission from the competent authority. However, Department has not cited 
any evidence to establish that Mrs. L.R. Mithran had received Bank Draft of Rs. I lakh in 
the name of Zami Memorial Charitable Trust from an unknown and dubious source. 

Zami Memorial Charitable Trust received a donation of Rs. I lakh by a demand 
draft for which the payment ha been made in cash by an unidentified person. An 
unidentified man had asked Union Bank of India, Klkara to issue the said demand draft 
of Rs. I lakh in favour of Zami Memorial Charitable Trust. There is no doubt about these 
facts, but there is no connection between these facts and Mrs. L.R. Mithran. If an 
unknown person makes a voluntary donation to a Trust, which is a common practice in 
India as many donors do not like to be identified, it is not reasonable to charge 
Mrs.L.R.Mithran for this act without supporting it with documentary evidence, it is 
stated by the Investigating Officer in the case himself (Annexure A-i) that the said draft 
had been received by post in the Trust's office. The Presenting Officer has argued that 
Regulation 19 of the Trust mandates that donations should be accepted only from 
identifiable sources. There is no such stipulation in the Regulations of the.Trust. And in 
any case, Mrs. L.R.Mithran can " k'v' "11 recnonsle if the said Trust received a 
donaton by post from an unidentified person. 

The allegation that Mrs. L.R.Mithran obtained a sum of Rs. 1 Iakh by the said 
demand draft in the name of Zami Memorial Charitable Trust from an unknown and 
dubious source without intimation or permission from the competent authority, is thus 
absolutely baseless in the face of the fat that she never received any such demand draft. 
The evidence on record clearely shows that the draft was reQeived by post in theTrust's 
office and Mrs. L.R.Mithran had not received it. 

The above anal' ;is would show that all the three charge s have not been proved 
yJIlU eculauIe ukl0i t . i he I-ion We Sup 	c Court has held on numberous occasions 

that mere sptcJons, howsoever grave, caIIIL. take the place of proof Hon'ble Supreme 
Court's judgements in Ministry of Finance Vs S.R.Ramesh, 1993 (3) SSC 227; 1998 AIR 
(SC)853; Pawan Kumar Vs StateofHaryana, 2001 AIR (SC) 1324; and lnderjit Singh Vs 
State of Punjab, 1995 (S3) SCC 289 are relevant in this regard.. in this case, while the 
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I adduced documentarY as well as oral evidence to establish beyond doubt that all the 
charges are false and baseless. 

Thus the allegation that Mrs. L.R. Mithran, Charged Officer, showed undue favour 
by slicing down the amount of duty evasion by Mis. Kitply Industries Limited from 
Rs.35,79,07,804 to Rs.8,13,40,448, and thus caused a loss of Rs.27,65,67,356 to the 
Government, is not proved in view of the fact that the amount of Rs.8, 13,40,448 as 
confirmed by Mrs. L.R. Mithran was further reduced to Rs.58,96,580. only (exclusivç of a 
penalty of Rs.10 lacs) by the Customs, Excise and Gold (Control) Appellate Tribunal 
(CEGAT) vide its order dated 15.06.1999. An appeal filed by the Government against 
the CEGAT's decision was rejected by the Hon'ble Supreme Court vide its order dated 
13.01.2000. 

So far as Charge No.1 is concerned, there is considerable time gap between the 
passing of adjudication order dated 05.12.1996 by Mrs. L.R. Mithran and the temporary 
assignment of her son Mr. A.R. Mithran with MIs. Kitply Industries Limited which 
started not earlier than 25.07.1997 which is evident from letter No.KIT/CALIAPP/97-98 
dated 25.07.1997 from MIs. Kitply Industries Limited to Mr. A.R. Mithran intimating the 
latter that he has been "selected to look after the coal business of the Company at 
Ghasuapara. . . .". The affidavit sworn by Mr. A.R. Mithran shows that he was 25 years of 
age at the relevant time and was not dependent on his mother. According to him, his 
mother neither helped him in getting this assignment nor was she aware of it. He 
maintained the same during his examination as a defence witness. The prosecution 
witnesses themselves, who were from MIs. Kitply Industries Limited, have stated that 
Mrs. L.R. Mithran did not solicit the employment of her son with them. The only fact 
which may raise some amount of suspicion in the matter is that Mr. A.R. Mithran was 
staying in his mother's house at the time when the said letter dated 25.07.1997 was 
received by him. But this fact is not sufficient by itself to establish that Mrs. L.R. 
Mithran had either secured the employment of her son with MIs. Kitply Industries 
Limited or she was aware of it. It has been held by the Hon'ble Supreme Court in 
Ramesh Kumar Vs. State of Punjab, AIR 1994 SC 945, that every circumstance has to 
be established by clinching evidence and not by mere conjectures. In the case of 
Ministry of Finance Vs. S.B. Ramesh, (1998) 3 SCC 227 : 1998 AIR (SC) 853 also, 
the Hon'ble Supreme Court held that even though the degree of proof required in 
disciplinary proceedings is not of that standard required in criminal case but the suspicirV 
cannot be substituted for proof even in departmental inquiry proceedings. 

Coming to Charge No.2, while the needle of suspicion points to Mrs. L.R. Mithran, 
the documentary and oral evidence does not go as far as to establish beyond a reasonable 
doubt that she was guilty of the alleged misconduct. In Jaharlal Das Vs. State of 
Orissa, AIR 1991 SC 1388, the Hon'ble Supreme Court held that in cases depending 
largely upon circumstantial evidence, there is always a danger that conjecture or 
suspicion may take the place of prooi. Theieioic, various circumstances in the chain of 
o''idence should be established c!carFy 	 fhe completed chain must be such as to 
ruleout a reasonable likelihood of the innocence of the accused. In the instant case, Shri 
S.P. Goenka of MIs. Kitply Industries Limited is a vital link in the chain of evidence as 
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he has been referred to as the key person 'who asked Mis. Warren'Tea Limited to 
money and vehicle to the Zami Memorial Charitable Trust. The chain..of circumstanti 
evidence appears to break at Shri' S.P. Goenka as he has neither been called as a 
prosecution witness nor his statement recorded at any time before any authomy has been 
brought on record. No reason has been adduced in the Charge Sheet or by the Prsenting 
Officer as to why the said Shri S.P. Goenka has not been called as a witness to prove 6r 
explain the sequence of facts underlined in the Charge Sheet. His unexplained absence in 
the chain of prosecution evidence raises doubts about the existence of acts alleged in the 
Charge Sheet to be attributable to him either directly or in collusiorf with Mrs. L.R. 
Mithran. 

42: Four of the prosecution witnesses namely, Shri D.K. Thakuria of MIs. Kitply 
Industries Limited, Shri Sambhunath Jajodia, Director of M/s. .Kitply Industries Limited, 
Shri P. Haridasan Nair and also Shri Anil Kumar Banka of MIs. Kitply Industries have 
stated in the course of their cross-examination that the donations to Zami Memorial 
Charitable Trust were neither solicited by Mrs. L.R. Mithran nor were these given to her. 
Affidavits sworn before the Judicial Magistrate by 13 of the.Office Bearers or Members 
of Zami Memorial Charitable Trust, adduced in evidence by the Defence, also testify to 
the fact that Mrs. L.R. Mithran was not instrumental in any way in getting these 
donations. It has been further affirmed in these affidavits that Mrs. L.R. Mithran was not 
involved in day-to-day affairs of the Trust and all the decisions of the Trust were taken by 
the Governing Body and not by Mrs. L.R. Mithran. The defence witnesses appearing 
before the Inquiring Authority have also affirmed the same. 

It has not been proved beyond reasonable doubt as to how Mrs. L.R. Mithran or any 
member of family benefitted or could have benefitted from any donation given to Zami 
Memorial Charitable Trust. As per the Rules and Regulations of the said Trust, she or 
her family could not be the beneficiary 	the 'i'rusL The documentary as well as oral 
evidence adduced by the Charged Officer proves that the cash and movable or 
immovable properties of the Trust have never been used for the benefit of Mrs. L.R. 
Mithran or any member of her family. On the other hand, the affidavit sworn by the first 
President of the Trust and adduced in evidence shows that Mrs. L.R. Mithran donated her 
own land with present wcRs.25 lakhs to the Trust for setting up a free dc-addiction 
centre. 

It is not proved beyond surmises and conjectures that Mrs. L.R. Mithran, Charged 
Officer, was aware of the donation of money and vehicle by M/s. Waiien Tea Limited to 
the Zami Memorial Charitable Trust although the possibility of her being aware of these 
donations cannot be ruled out. As pointed out earlier, the Hon'ble Supreme Court has 
held in Ministry of Finncc and Another Vs. S.B. Rarnesh, (1998) 3 SCC 227: AIR 
1 98 SC 853, that suspicion, howsoever strong, cannot be substituted for proof even in a 
departmental disciplinary proceeding. 

45 	In view of the above, Charge No.2 is also not proved. 

"I 
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46 ,1ng to Charge No 3, 'all the documentary ,evidence as vell as oral evidence, 	/ 
11 .thng the Investigating Officer's replies to questions put to him duringhis cross- 

mination, establish beyond any doubt that the draft .of Rs. 1 lac from an unidentified 

	

person and in favour of Zami Memorial CFiaritable Trust was received in the Trust's 	: 
office by post. Therefore;the said money cannot be said to have been received by Mrs. 
L.R. Mithran which would have made it obligatory for her to seek prior approval or give 
intimation to the Government. No link between this donation and Mrs. L.R.. Mithran has 
been established after taking into account the documentary and oral evidence by defence 
witnesses. Therefore, Charge No.3 is also not proved. 

-4 

CONCLUSION 

44. 	The allegations contained in Statement of Imputation of Misconduct containçd in 
the Charge Sheet have .not been established for the reasons discussed above. The 
charges, namely Article ofCharge No.1, Article of Charge No.2 and Article of Charge 
No.3 as contained in Memorandum F.No. C-14011/39/2001-Ad.V dated 13.12.2001 are 
not pEoved against Mrs. L.R. Mithran. 

(KRISHNA KANT) 
INQUIRING AUTHORITY 

& 
CHIEF COMMISSIONER OF CUSTOMS (DZ) 

NEW DELHI-110037. 
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F No C 14011/39/2001-Ad V 	ci C'  
Government of India  
Ministry of Finance 

 

	

Department of Revenue 	\  
U 	IiJT'-'  

	

( 	1r 

New Delhi, th99,'4anuary, 2004 

SHOW CAUSE NOTICE 

S disciplinary proceedings against Smt L.R.Mithran, 
Commissioner of Customs and Central Excise. Shillong, were initiated vide 
Memo of even number dated 13.12.2001, for the charges as stated therein. 

• 	 AND WHEREAS on denial of charges an open, inquiry was conducted. 
Vide his report dated 28.8.2002, Inquiry Officer has held all the three Articles of 
charges against Smt. L.R. Mith.ran as "not proved.". A copy of the 10's report is 
enclosed. A copy of CVC's advice is also enclosed. 

• Z AND WHEREAS The President of India (Disciplinary Authority) after 
carefully considering the findings of the 1.0. and related material: has decided to 
disa.ree with. the same for the reasons as. under: 

V 	 - 

AS: regards Article-i of the change, the 10 has concluded that the change is 
based onc an inference, and there is no direct evidence to show- that the C.0 had 
any iole to play in tempotary engagement of hei son with MIs kitply Industues 
The said: findings of the 10 does not appear to be in. conformity wit. provisions 
of which says 'A Govt servant shall dS soon as he becomes 
aware of the acceptance by a- member of his family of an employment rn any 

V  compaly r firm, intimate such acceptance to the prescribed authority and. shall: 
also intiiiiate whether he has, or has had any official: dealings with that company 
or fi rm?'. Therefore, it was incumbent upon M:rs. Mith.ran to intimate to the 

• Department about employment of her son with. M/s. Kitpl:y Industries Ltd. 
Kolkata with whom she had official. dealings, which she failed. to. do so. It is 
immaterial whether the employment was temporary or permanent as the Rule 4 

* ibid does not make any difference in permanent and temporary employment. 
She has also not intimated to the Department that her son was independent since 
he attained majority as required under Rule 15:3 of CCS(Conduct) Rules, 1964. 

V 	
Hence, findings of the 10 in respect; of Article-i of the charge are not tenable. 

As- regards Article II and 1:11 of the charge,. the 10 has held that evidence is 
necessary which can confirm either the CO's demand and/or acceptance or the 
knowledge/àvaren.ess of the above donations in addition to the point as to who 
was the beneficiary ultimately. It is observed that the findings of the 10 appears 
to be deficient because lapses on. the: part of Mrs '-4:',fhran: on this account vis-a-
vis conduct rules involved have not been. analyzed by ue 10. It is- a fact that the. 
I__inst was crcatcdjy hu duium't jendçy of the adJudicatioiLpd1iig 

VdSOUL fl promotus of thc liust and she hcisclf Ii iddcpositcd 
I lie I - gIsti -atI(ni fees, which indicate that she has becti active y associated with 
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the activities of the Trust. Therefore, pnationIgift given to the Trust were well 
within her knowlçge Moreover, she has not intimated to the Department ibout 
forming of a charitable Trust as required under Rule 15(2)(d) of the 
CCS(Conduct) Rules, 1964. Therefore, it appears that she has concealed from 
the Department her participation in the activities of the Trust which inter-alia 
included accepting donations/gifts by way of bank drafts including Tata Mobile 
vehicle given, to Zami Memorial Trust which were paid by M/s Warren Tea 
Ltd., a sister concern of M/s KIL, with whom she had official dealings. This act 
of her concealment goes to prove her failure to maintain absolute integrity and 
indulging actions of unbecoming of a Govt. servant. Thus, findings of 10 in 
respect of Article ii and 111 of the charge are also not tenable. 

NOW, THEREFORE, the President of India has disagreed with the 
findings of the 1.0. for the reasons given above. Smt. L.R. Mithran, 
Commissioner (Retd), is hereby directed to show cause as to why the said 
findings of the 1.0. should not be disagreed with and a penalty of suitable cut in 
her monthly pension be imposed on her. Smt. M'ithran is directed to furnish her 
submissions, if any, within a period of 15 days from of the date receipt of the 
Show Cause Notice. In case, no reply is received within the stipulated period it 
will, be presumed that she has nothing. to say and the mattet; will be decided, 
without hei representation. 

(By oider and in the name of the Pr sident )". 

(.Raj'iv_R i) 
Deputy Secretaiy to the Govt6In ia 

To 

VZ 	Smt. L.R. Mithran, 
Commissioner of Customs & Central Excise (Retd) 
(Throuh: The Chief Commissioner of Customs and Central Excise, 

Shillon.) 

Ends: As above 



From: 
Mrs. L. R. Mithran, 
Commissioner of Customs & 
Central Excise (Retd.), 
Near Mizo High School, *4 Nongrim Hills,. 
Shillong (Meghalaya). 

I  .1 

To 
Shri Rajiv Rj,4- 
Deputy SecrFa$$Go 
Ad.V Sectio  

iment of India, 

Central Bcf'Excise & Customs, 
Departmcff Revenue, 
North Block, 
NEW DELHI- 110001. 

Sub. : Disciplinary proceedings against Smt. L. R. Mithran, 
Commissioner of Central Excise (Retired), Shilling. 

Sir, 

• 	 Kindly refer to your Show Cause Notice No. C.1401113912001 Ad.V dated 
29.01 .2004 on the above subject. 

The Inquiry Officer has held all the charges against me as NOT PROVED but 
still I have unfortunately been asked to show cause as to why the Disciplinary 
Authority should not disagree with the finding of the Inquiry Officer. My submissions 
in respect of each Article of Charge are as under 

Article I of the Charge 

Article I of the Charge reads as under 

"3.1 	Whereas 	:r:. Mithran, 	1R3, whim 
funct ioriino 	as 	:">m: 's' 	oner / 	Cen 	ra J Fxcise, 
SnIllong 	ta.Ied 	tn ... .... flia1.fl 	C")soiuLe 	integriLn 
and 	acted 	in 	an 	' 	h mann 	- 	in 	as much 	ae 
she 	during 	the 	ied r. . 99€.-t-m'i 	oh 	ined 	emplovnent: 
for 	her 	son, 	Sh H 	A. e. 	MI LI)ran 	'ith 	N/s. hi tplv 
industries 	Li. 	i Led, a.'. 	Lcjt.d 	witn 	whom she 	han 
official 	deal niqa, .;j 	obtaining Prior 
PefluiS.ion 	O 	Lh 	.:';.wL aiithorit:: 	and Lhereb.; 
cont ra SieiIe(,Ji 	hi Lw 	1'. C 	C 	S . 	Cuii''luc: t. Ru lea 
1964 

Defence of the Charged Officer to Article I 

The Charged Officer had pleadea that she had neither secured the 
employment of her son Shri A.R. Mithran. with M/s. Kitply Industries nor was she 
even aware of this employment during the relevant time. 

Evidence' in' support of the Defence I oi Article I: 

The Charged Officer adduced detailed evidence before. the Inquiry Officer to 
establish that her son Mr. A.R. Mithan had neither informed her about his 
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assignment with M/s. Kitply Industries nor she had any other means to know about 

i 	
it. 

The Inquiry Officer has gone into all the evidence so adduced by the Charged 
Officer in her defence and observed as under: 

"In this connection, defence has relie on the 
affidavit shown by Mr. A.R. Mithran on ... .7.2000 
before the Judicial Magistrate First Class, 
Shillong. A copy of the Aftidavit is appended as 
Annexure "B-3" to this Defence Brief and has been 
adduced in evidence during hearing on 10.8.2002 
This affidavit reads inter alia as under 

"(iv) 	That in order to further explore 
the potent ml 	of t:he coal hiisjj,-5 and 
export, I met a number of persons enpaced o 
planning 	to 	get engaged 	in 	this 	iwsiness 
This 	brought 	me in 	contact 	with 	Mi- , 	S. N. 
Jagodi a 	of 	N/s. Ni, tp.1 v 	Industries 	Li ml ted 
whose 	Compa nv 	was 	.1 niL ores ted 	.1 in 	e.':port 	of 
coal 	from. 	Gha.uapara and 	Tura.. 	Eel no 
con VI riced 	L ha L .T 	could 	promo t. 	Lhei 
business 	at 	Tura • or Ohasuapara 	in 	the 	field 
of 	coal 	export, they 	engaged 	me 	lemporary 
for 	three 	months on 	trial 	basis 	"ide 	their 
letter 	dated 	2.5.7.1997 and 	also 	PI.'vided me 
faci.lt,ies 	iie accommodation, 	tF.Insoort, 
electrci Lv 	a;d phonic, 	etc. 	.nn. 	OI; 'Qj- 	to 
promote 	tneir ;nasa;iess. 

That 	I 	was 	living 	independen tly  
throughout and did not Consider it 
necessary to inform my mother Mrs. L.R. 
Mithran about my work with M/s. Kitply 
Industries Limited: nor she helped me in 
any manner whatsoever getting me this 
work or engaged. 

That I left Tura in December, 1997 as 
Lne con.] iaus.z ness could not I . ike off 
prOi Laf•.i 	arid 	a L 	also 	ni led 
as.soclnt 101 hO th 14/s. Ki tplv 
.imniJ Lou. 

That 	I aum present.iv having  
oUsJ.fles.s at: A.i.zawl since 1996. 

That I have been living inde;'onden tly  
on my own since attaining tL. age of 
majority, and have neither i—ked for 
any help from, my parents in ti matter 
of my employment or business, 'irr :. 

I considered it necessary to kp them 
informed 	about 	my 	pr(J!ession, 
occupation, employment or busini.• 
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5) 	Mr. A.R. 	Mi.thran himself appeared as a 
defence witness. His testimony s enclosed as 
Annexure Cd-3 to Lhi s Defence Brief. When asked 
as to how he got the temporary assignment with 
MIs. Kitply Industries Limited for about 3 
months, he stated that many of his friends were 
engaged in coal bus iiiess and he a lso thought of 
joining the same business when he came in contact 
with Shri S.N. Jagodia of H/s Kitply Industries 
Limited. Shri. A.R. Mithran stated that M/s Kitplv 
Industries Limited were c.I1.LCd(Jy in the business 
of coal export and were lookina for someone to 
further their c:oa.t business at Ghasuapara at 
Tura. He stated that being convinced of his 
potential, H/s Kitpiv Industries Limited engaged 
him temporarily for 3 months on trial basis and 
also provided him the facilities like 
accommodation, 	transportation, 	electricity, 
telephone, etc. in order to promote their 
business. He stated categorically that his 
mother, Mrs. L.R. Mithran did not help him in 
getting this assignment/engagement with MIs 
Kitply Industries Limited. He stated further that 
he did not inform his mother about this. He 
stated Lht alLhotiqli he was temporarily stayinq 
in his mother' s house in May, 1997, he was livinci 
independently. He stated further that since 
completing his graduation in 1993, he had been 
living independently and did not consider it 
necessary to inform his mother about his 
activities, He Lc..: spec: 1ca. I y LhaL he d 
n o t infrrrr. abnu 	: 	assqnmenr with H/s Kitpi 
Industr:es Limited. This does :- .t appear tr he 
unnatura. in the h:ecJ 	westernized atmosphere 
prevailnz ic  

(Emphasis supplied) 

6. 	Inquiry Officer's conclusions on Article I 

I After taking into account all the evidence on record, Inquity Officer has 
concluded as under: 

"6) 	If the (:onteul.s of 	the affidavit of Shri. 
A. R. Mithran and aLe, his oral testimony are read 
in 	COrUnct:ioJ) 	Wi 1, 	the 	L5tiionj es 	o: 
prosecutIon wiLiess, 	iamel.y, 	Shri. R. P. 	Bose, 
Deputy 5Joeriut;eudeu: •: 	P. I ice, CDI 	(nnex . A- 
1), 	Shri 	D.N. 	Tlt:jr 	(Annex. 	A-4j , 	Shri 
Slaitihhucth 	 (furies. 	A- t), 
P.Haridasa;, barr 	(/\Iiicy.. 	A-c) 	;:.'i Sun i 	Ani.l Kr 
Banka (Annex. A-7), it becomes clear that there 
is no evidence that Mrs. L.R. Mithran had ithr 
secured the 	employment of 	her 	son or 	was 	even 
aware 	of this fact 	at the 	relevant 	time. 	The 
charje asudu Iv 	r,; Ior;c:u civ] 	t.heru 
no 	di nec:. cvr']:i1 I 	:;fr,j .hcr. 	he ha] 	.iI7 	Ni 

Mithr.irj. 'I:: 	KirpL1 :.II:::c::: :.aie 	cd 
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to the truth of prosecuL ion story nor Mr. A. R. 

Mithran has accepted that his mother Mrs. L.R. 
Mithran had any role to play in his temporary 
engagement with MIs Kitply Industries. Thus there 
is no direct evidence to support this charge." 

(Emphasis supplied) 

7. 	Reasons cited in the instant Show Cause Notice for the disagreement of 
Disciplinary Authority with the Inquiry Officer's findings on Article I of the Charge: 

The findings of the Inquiry Officer are proposed to be disagreed to for the 
following reasons: 

The said findings of the 10 does not appear to be in conformity with 
provisions of Rule 4(2)(ii) which says, "A Govt. servant shall, as soon as he 
becomes aware of the acceptance by a member of his family of an employment in 
any company or firm, intimate such acceptance to the prescribed authority and shall 
also intimated whether he has or has had any official dealings with that company or 
firm". Therefore, it was incumbent upon Mrs. Mithran to intimate to the Department 
about employment of her son with M/s. Kitply Industries Ltd., Kolkata with whom she 
had official dealings, which she failed to do so. It is immaterial whether the 
employment was temporary or permanent as the Rule 4 ibid does not make any 
difference in permanent and temporary employment. 

She has also not intimated to the Department that her son was 
independent since he attained majority as required under Rule 15(3) of CCS 
(Conduct) Rules, 1994. Hence, findings of the 10 in respect of Article-I of the Charge 
are not tenable. 

8. 	My submissions in respect of the reasons mentioned above for disagreeing 
with the Inquiry Officers' findings in respect of Article I of the Charge: 

I submit as under: 

I have established beyond a reasonable doubt by adducing abundant 
evidence detailed in para 5 above (which is also accepted and relied upon by the 
Inquiry Officer) that my son never made me aware of his assignment with M/s. Kitply 
Industries. I agree that it is immaterial whether the employment was temporary 
or permanent. However, I emphasize that as I was not aware of this 
employment, irrespective of its being permanent or temporary, it could not 
have been possible for me to intimate about such employment to the 
prescribed authority. The disciplinary authority cannot assume, contrary to all 
evidence on record and also the findings of the Inquiry Officer, that I was aware of 
such employment. 

I cannot be punished for the supposed lapse of the part of my grown-
up son in keeping me informed about all his activities. He has stated on oath in the 
affidavit as well as before the Inquiry Officer that he never informed me about his 
employment with M/s. Kitply Industries. I could not have informed th  
without having been aware myself about it. 

Regarding the reason stated in para 7(u) above, I have only to say that 
Rule 15(3) of CCS (Conduct) Rules, 1964 has been misquoted to allege that I 
have also not intimated to the D2partment that my son was independent since he 
attained majority. There is no requirement under the said Rule to inform the 
Department as and when an employee's child attains maiority and becomes 
independent I reproduce below the Rule 15(3) of the said Rules 
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"(3) Every Government shall report to the Government if any 
meniber of his family is engaged in a trade or business or owns or manages 
an insurance agency or commission agency." 

Even a plain reading of this rule makes it abundantly clear that there is no 
requirement under this Rule to inform the Department when an employee's child 
attains majority and becomes independent, so long as he does not engage in trade 
or business or owns or manages an agency which is admittedly not the situation in 
the present case. 

c) 	In view of the above, I humbly submit that the Inquiry Officer's report is 
sought to be disagreed upon on frivolous grounds. 

g . 	Article II and Article III of the Charge: 

Article II reads as under: 

"3.2 The 	sdid 	Mrs. 	.1<. 	frii Lhran, 	IRS, 	whii.n 
acting as Commissioner, Contra] Excise, Shillonu 
during the year I -)6-9'/ Lii led to maintain 
absolute iiitegi: it y and act. d in an unbecominu 
manner in as much as she accepted donation/gift 
by way of banl: draft, including Tata Mobile 
vehicle bearino Req.istraL.i on No. NIL-05-8-264 
given to Zami Menioriat Charitable Trust: created 
by her in the name of her la to mother, which were 
paid by N/s. Warren Tea Limited, a sister concern 
of N/s. Kitoly Industries Limited with whom she 
had official deaiincs and thereby contravened 
rule 3(4) (i) and n ..Conduct Rules, 
1964." 

Article Ill reads as under: 

"3.3 	The said ;rs. 	L.R. Mtbran, 	IRS, 	while 
acting as Commiss:oiier, Centra]. Excise, Shi].long 
failed to niai;ItdJ.n ahsoiute integrity by 
obtaining a sum of Ps. I lath in the name of Zami 
Memoi ial ChdL i Lbie i us L (ZMCT) from unk nown and 
dubious source through bank draft without 
intimation/permissIon from the competent 
authority and therohv contravened rule 18(3) and 
3(1) of C.C.S. Cordt.n:I Rules, 19614." 

10. 	Defence of the Charged Officer to Article II and Article Ill: 

The Charged Officer had vehemently argued in her defence, and also proved 
it by evidence of no less than 14 witnesses who appeared in person before the 
Inquiry Officer, that she did not deal with the day-to-day affairs of the Zami Memorial 
Charitable Trust and hence had no knowledge about any donation, whether in cash 
or in kind, to this Trust. The Charged Officer had proved beyond any reasonable 
doubt that no donation was made to her or at her instance, nor wa he aware at 
any time about any such donation. 
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E 
11 	Evidence in support of the Defence for Article II and Article Ill: 

(a) 	The Charged Officer filed fourteen affidavits duly sworn before the 
Judicial Magistrate by the following persons to establish that she neither had 
knowledge about any donation/gift to the. Trust not was in any way instrumental in 
procuring it: 

Mrs. Llthan Zauvi before the Judicial Magistrate First Class, Aizawal on 
07.08.2002 

ii. Mrs. L. Chungnungi before the Judicial Magistrate First Class, Shillong 
on 25.07.2002 

ii. Mrs. Laldawni before the JudicialMagistrate First Class, Shillong on 
25.07.2002 

iv. Mrs. 	Lalnichchawngi 	before 	the 	Judicial 	Magistrate 	First 	Class, 
Shillong on 25.07.2002 

V. Mrs. Lalremawii before the Judicial Magistrate First Class, Shillong on 
25.07.2002 

 Mrs. Darthahniengi before the Judicial Magistrate First Class, Shillong 
on 25.07.2002 

 Mrs. Hlimpuji before the Judicial Magistrate First Class, Shillong on 
25.07.2002 

 Mrs. Esther Lianchhawni before the Judicial Magistrate First Class. 
Shillong on 25.07.2007 • 	ix. Mrs. L.T. Muani before the Judicial Magistrate First Class, Shillong on 
25.07.2002 

X. Mrs. Van Lalruati before the Judicial Magistrate First Class, AizaA'al on 
07.08.2002 

 Mrs. 	Lilypuji 	before the Judicial 	Magistrate First 	Class. 	Shillong on 
25.07.2002 

 Ms. Biaksangi before the Judicial Magistrate First Cls. Shillong on 
25. 07. 2002 

 Ms. Rose Mary Lalhmangaihzuali before the Judicial Magistrate First 
Class. Aizawal on 07.08.2002 

 Mr. H.S. Kumbhat before the Judicial Magistrate First 	lass, Shillong. 
on 22.07.2002 

(b) 	Seven defence witnesses who appeared fro the defence were Mrs. 
Laldawni (Annexure "C-4"), Mrs. Lalpham Zauvi (Annexure 'C-5'), Ms. 
Lalneihchawngi (Annexure C-6"), Ms. Darthahncing (Annexure C-7"). Ms. L.T. 
Muani (Annexure "C-8'), Ms. Lawremawii (Annexure 'C-9") and Mrs L. Chungnungi 
(Annexure "C-b). All these witnesses have been associated with Zami Memorial 
Charitable Trust as office bearers or as its members. In their oral testimony before 
the Inquiring Authority, all of them stated categorically that :- 

Mrs. L.R. Mithran did not have control over the decision of the 
Governing Body which took the final decisions; 
Mrs. L.R. Mithran was not authorized to handle cash, property or bank 
accounts of the Trust: 
The properties of the Trust were not used for any purpose other than 
the purposes for which the Trust had been created; 

(iv). 	Mrs. L.R. Mithran or any member of her family did nc; ever use any 
movable or immovable property of the Trust:. 
Mrs. L.R. Mithran did not solicit any donations in cas 	ind from 
any company, business house or organization for Zami Memorial 
Charitable Trust; 
No donations in cash or kind from any company, business house or 
organization were received through Mrs. L.R. Mithran. 
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Mrs. L.R. Mithran was not involved in day-to-day affairs of the Trust as 
the same were looked after by the office bearers; 
The control over the Trust was with the Governing Body and not with 
Mrs. L.R. Mithran. 

12. 	Inguiry Officers findings in respect of Article II and Article Ill of the Charge: 

The finding of the Inquiry Officer in respect of Charge II and Ill are: 

"41. Coming to Charge No.2, while the needle of suspicion 
points to Mrs. L.R. Mithran, the documentary and oral 
evidence does not go as far as to establish beyond a 
reasonable doubt that she was guilty of the alleged 
misconduct. In Jaharlal Das Vs. State of Orissa, AIR 1991 
Sc 1388, the Hon'ble Supreme Court held that in cases 
depending largely upon circumstantial evidence, there is 
always a danger that conjecture or suspicion may take the 
place of proof. Therefore, various circumstances in the 
chain of evidence should he established clearly and that 
the completed chain must be such as to rule-out a 
reasonable likelihood of the innocence of the accused. In 
the instant cases, Shri S.P. Goenka of M/s. Kitply 
Industries Limited is a vital link in the chain of 
evidence as he has been referred to as the key person who 
asked M/s. Warren Tea Limited to donate' money and vehicle 
to the Zami Memorial. Charil:able Trust. The chain of 
circumstantial evidence appears to break at Shri S.P. 
Goenka as he has nd l.her been called as a prosecution 
witness nor his statement recorded at any time before any 
authority has been hr csiqh . cu eco rd . No rca son has ben 
adduced in the Charj :,Inut; or by t:he Presenti ng Of fice 
as to why the said Shri. S.P. Goenka has not been called 
as a witness to prove or explain the sequence of facts 
underlined in the Charge Sheet. His unexpldlned absence 
in the chain of prosecution evidence raises doubts about 
the existence of acts alleged in the Charge Sheet to be 
attributable to him eiLheL direcLly or in collusion with 
Mrs. L.R. Mithran. 

10 	 42. Four of the prosecution witnesses, namely, Shri D.K. 
Thakuria of M/s. Kitply Industries Limited, Shri 
Sambhunath Jajodia, Director of N/s. Kitply Industries 
Limited, Shri P. Haridasan Hair and also Shri Anil R'umar 
Banka of MIs. Kitply Industries have stated in the course 
of their crosss-examination that the donations to Zami 
Memorial Charitable Trust were neither solicited by Mrs. 
L.R. Mithran nor were these given to her. Affidavits 
sworn before the Judiciai Magistrate by 13 of the Office 
Bearers or Members of Zand Memorial Charitable Trust, 
adduced in evidence by l.lic be fence also t.es Li fy to l.hc 
fact that Mrs. L.R. Miflirdi, was not instrianneintal in .y 
way in get t ing these donna t ions . TI; has been further 
affirmed in these a r r i dvi 5 that; Mrs. I.. Mit;hrann was 
not involved in ddy-Lo-nh/ at lr irs of Lhe Tunis; dUO0 l 
the deci s ions of I'} 1 nj;. were La ken by ljje Bove mn nj 
Body and not, by Mr s . I. B. H l.h r nn . The defence w f Lnesses 
ippearing before I.lie niqni r i ncj Aut;hor i 1.y haVe J so 
i I I 	r. cnc'-d 	1.1 0 	dli' 
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It has not been proved beyond reasonable doubt as to 
how Mrs. L.R. Mithran or any member of family benefitted 
or could have benefitted from any donation given to Zami 
Memorial Charitable Trust. As per the Rules and 
Regulations of the said Trust, she or her family could 
not be the beneficiary of the Trust. The documentary as 
well as oral evidence adduced by the Charged Officer 
proves that the cash and movable or immovable properties 
of the Trust have never been used for the benefit of Mrs. 
L.R. Mithran or any member of her family. On the other 
hand, the affidavit sworn by the ffrst President of the 
Trust and adduced in evidence shows that Mrs. L.R. 
Mithran donated her own land with present worth Rs.25 
lakhs to the Trust for setting up a free de-addiction 
centre. 

It is not proved beyond surmises and conjectures 
that Mrs. L.R. Mithran, Charged Officer, was aware of the 
donation of money and vehicle by M/s. Warren Tea Limited 
to the Zami Memorial Charitable Trust although the 
possibility of her being aware of these donations cannot 
be ruled out. As pointed out earlier, the Hon'ble Supreme 
Court has held in Ministry of Finance and riother Vs. 
S.B. Ramesh, (1998) 3 SCC 227 	AIR 1998 	853, that 
suspicion, howsoever str 	, cannot be SUb. Ltuted for 
proof even in a department 	disciplinary proceedings. 

In view of the cit. 

proved. 
Charge No .2H also not: 

Coming to Charge No. 
as well as oral evidenc 
Officer's repi ies to 
cross-examination, e.- LThJ 
draft of Rs.l lac front 
favour of Zami Memorial C: 
the Trust's office by pt 
cannot be said to have bei' 
which would have made it 
approval or give intimat 
between this donation am 
established after taking I 
oral evidence by defenc' 
No.3 is also not p,roved." 

all the documentary evidence 
including the Ivestigating 
omms put to hint during his 
beyond any doubt that the 
unidentified person and in 

ritable Trust was received in 
Therefore, the said money 

received by Mrs. 7 .R. Mithran 
igatory for her t seek prior 

to the Governme'. .. No link 
Mrs. L.R. Mithr. has been 
o account the doc entary and 
witnesses. Therei e, Charge 

13. 	Reasons cited in the instant Show Ci use Notice for Discipline v Authority's 
disaQreement with the Inquiry Officci S findings in respect of Arucle II and Article III of the Charges 

The Show Cause Notice cites the following reasons for disagreement with 
10's report 

"As regards Article II and Ill of the Charge, the 10 has held that evidence is 
necessary which can confirm either the CO's demand and/or acceptance or the 
knowledge/awareness of the above donations in addition to the point as to who was 
the beneficiary ultimately. It is observed that the findings of the 10 appears to be 
deficient because lapses on the part of Mrs Mitrhan on this account vis-a-vis 
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conduct rules involved have not been analyzed by the 10. It is a fact that the Trust 
was created by her during the pendency of the adjudication proceedings. She was 
one of the main promoters of the Trust and she herself had deposited the 
registration fees, which indicate that she has been actively associated with accepting 
donations/gifts by way of bank drafts including Tata Mobile vehicle given to Zami 
Memorial Trust which were paid by M/s Warren Tea Ltd., a sister concern of M/s 
KIL, with whom she had official dealings. The act of her concealment goes to prove 
her failure to maintain absolute integrity and indulging in actions unbecoming of a 
Govt. servant. Thus, findings of 10 in respect of Article II and III of the charge are 
also not tenable." 

14. 	Mv submissions on the above reasons in respect of Article II and Article Ill 

(i) The Disciplinary Authority proposes to disagree wrongly with the 10 on 
the grounds that the findings of 10 appear to be deficient because tr lapses on the 
part of Mrs. Mithran in relation to donation vis-a-vis Conduct Rules inlved have not 
be analysed. It is humbly submitted that all the evidence documentary as well as 
oral, establishes beyond a reasonable doubt that I was not aware of any such 
donation or gift received by the said Trust. It would be contrary to law and 
principles of justice to attribute to me the knowledge about such donation or gift, in 
spite of undisputable evidence of record. I have proved beyond a reasonable doubt 
that though I was one of the main promoters of the Trust and had myself deposited 

• 

	

	the registration fee, I was not dealing with the day-to-day affairs of the Trust and had 
no means to know about the said donations. There is no evidence at all on record to 
establish that any such donation was at my instance or I was even aware of any 
such donation. I cannot be accused of having concealed any fact about which I was 
not aware at all. Such grave charges as have been levelled against me need to be 
supported by evidence and not by suspicions. Leave aside the huge evidence 
adduced by me 'to establish that I was not dealing with day-to-day affairs of the Trust 
and was not made aware by any office bearer or member of the Trust about any 
donation or gift, even the departmental witnesses have not supported these 
Charges. The whole case against me is built on presumptions and assumptions. 
Relying on the judgement of the Hon'ble Supreme Court in Ministry of Finance vs. S.B. Rameh (1998) 3 SCC 227 : AIR 1998 SC 853, the inquiry Officer has rightly 
held that suspicion, howsoever strong, cannot be substituted for proof even in 
departmental disciplinary proceedings. 

16. 	I humbly submit and pray that I am not guilty of any misconduct, and the 
• 	Inquiry Officer's findings should not be disagreed with on frivolous grounds 

unsubstantiated by any evidence. I have retired from service long back and should 
be allowed to live my retired life peacefully. I may be heard in person if any decision 
contrary to the findings of Inquiry Officer is proposed to be taken. In the end, I once 
again request that the disciplinary proceedings may e closed as the Inquiry Officer 
has categorically held the charges to be 'NOT PROV '. 

ursfhfi'iy 

Retired Commi ; oner of Date :°/O2OO4. 	 Central Excise hillong. 
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UNION PUBLIC SERVICE COMMISSION 
(SANGH LOK SEVA AYOG) 

DHOLPUR HOUSE, SI-IAHJAHAN ROAD 
-11oo11 

Tclex : 031-62677 
Fax : 011-3385345 

TO 
New Delhi-I 10011 

b4 Ii-)2oo€, 
The Secretary to the Govt of India, 
Ministry of Finance, 
Department of Revenue, 
New Delhi. 

(Attn:- 	Shri S.P. Roy, Under Secretary). 

Subject:- 	Disciplinary proceedings against Smt. L. R. Mithran, CommissiOner 
of Central Exc ise,  Shillong (Retd.). 

Sir, 
I am. directed to refer to your letter No.1401i/39/2001.AD.V-34l6 dated 

17th 

August, 2005 on the subject mentioned above and to convey the advice of the 
Commission as under: 

The Commission note that the D.A. vide memo No.C-1401 1/39/2001-Ad.V-. 
4078-84 dt. 13.12.2001 conveyed to Srnt L R Mitluan, Commissioner of Central 
Excise (Retired on 31 .7.2002) that it was proposed to hold an enquiry against her 
under Rule 14 of the CCS(CCA) Rules, 1965 and she was called upon to answer 
the following Articles of Charge:- 

Article-I 

Whereas Smt. L R Mithran, IRS while functioning as Commissioner 
Central Excise, Shullong failed to maintain absolute integrity and acted in an 
unbecoming manner in as much as she, during, the year 1996-97 obtained 
employment for her son Shri A R Mithran with M/s Kitply Industries Ltd. Kolkata 
willi whom. she had official dealings without obtaining prior permission of the 
competent authority, and thereby contravened Rule 4 ol the CCS(Conduct) Rules, 

1964. 
 Q~~" 



"4 
2 

Article-IL 

Whereas said Smt. L R Mithran, IRS, while acting as Commissioner Central 
Excise, Shillong during the year 1996-97 failed to maintain absolute integrity and 
acted in an unbecoming manner in as much as she, accepted donation/gift by way 
of Bank draft, including Tata mobile vehicle bearing Regd. No.ML-05-B-2648 
given to Zarni Memorial Charitable Trust created by her in the name of her late 
mother, which were paid by M/s Warren Tea Ltd., a sister concern of M/s Kitply 
Industries with whom she had official dealings and thereby contravened Rule 
3(1)(1) and (iii) of CCS(Conduct) Rules, 1964. 

Article-Il! 

Whereas said Srnt. L R Mithran, IRS while acting as Commissioner, Central 
Excise, Shilling failed to maintain absolute integrity by obtaining a sum of Rs. 1 
lakh in the name of Zami Memorial Trust (ZMTC) from unknown and dubious 
sQirce through bank draft without intimnationlperinission from the competent 
authority and thereby contravened Rule 18(3) and 3(1) of CCS(Conduct) Rules, 
1964. 

2.2 A statement of imputation of misconduct/misbehaviour in support of each 
Article of charge was enclosed with the said Memo as Annexure II. A list of 
documents by which and a list of witnesses by whom, the Articles of Charge were 
proposed to be sustained, were also enclosed with the said Memo as Annexures III 
and IV respectively. On receipt of the charge sheet, the C.O. submitted her reply 
on 8.1.2002 denying all the three Articles of charge. On denial of the Charges, an 
open inquiry was conducted. The 1.0. submitted his report on 28.8.2002 holding 
• the three Articles, of charges as not proved against the C.O. The D.A. disagreed 
with the findings of the 1.0. and as required under the rules, a copy of the inquiry 
report along with the show cause notice indicating reasons for disagreement was 
sent to the C.O. on 20.1.2004 directing her to show cause as to why the said 
findings of the JO should not be disagreed with and a penalty of suitable cut in her 
monthly pension be imposed on her. The Charged Officer submitted her reply to 
the show cause notice vide her letter dt. 5.6.2004. After taking into consideration 
the 1.0's report, thr ('ñ ' renresentation dt. 5.6.2004 and all other facts and 
circumstances of the case, tue D.A. ueIu tue Charges as proved and took a tentative 
decision to impose a suitable cut in the monthly pension as admissible to the 
Charged Officer. The D.A. before passing orders in this regard, sent the case 
records to the Commission for advice. 

2.3. The Commission have examined the case carefully. Their observations ire 
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3. 	Briefly stated, the Commission observe that the case of the Prosecution i 
that when the CO was posted and functioning as Commissioner, Central Excise, 
Shillong, during the period 1996-97, she, in the year, 1996, obtained valuable thing 
without consideration from Shri S P Goenka, Chairman M/s Kitply Industries Ltd. 
and Advisor to the Board of Directors MIs Warren Tea Ltd. during adjudication 
proceeding of M/s Kitply Industries Ltd. Kolkata and thereby committed 
departmental misconduct. According to the DA, the CO adjudicated the Excise 
Evasion Duty case of Mis Kitply Industries Ltd. Kolkata in the year 1996 which 
was detected in 1994 by the official(s) of the Directorate General, Anti Evasion 
(DGAE), Kolkata and the same was forwarded to the Shillong Commissioflerate as 
the factory premises of the said firm falls within the jurisdiction of Shillong. On 
17.9,1996, Shri S P Goenka in the Capacity of Chairman, M/s Kitply Industries 
Ltd. attended the preliminary enquiry along with other officials of the company at 
Shillong which was heard by the CO, as ConunissiOfler, Central Excise, Shillong. 
The CO passed the final adjudication order No. 3 1/COMMOPJCHI44I96 dt. 
5.12.96 in the above case, slicing down the evaded amount of duty from Rs. 

0179,07,804/- to Rs. 9,14,40,448/- in favour of MIs Kitply. Further, according to 
the DA; during the pendency of the adjudication proceedings, the CO established 
Zami Memorial Charitable Trust on 12.10.1996 in the name of her late mother 
(Zami) and obtained certificate of registration bearing No.SRIZMCT-730/96 of 
1996 dt. 27.11.96 from the Registrar,  of Societies, Govt. of Meghalaya, Shillon.g. 

As per the menio of association of the above trust, all direct descendents of P1 
Zami shall be trustees and her father P U K T Khuma shall be the Chief Patron of 
the Trust for life. As such the CO, i.e. Smt. L R Mithran, IRS ce/las P1 Lalpari was 
one of the main trustees and also represented other trustees of Zami Memorial 
Charitable Trust. 

Shri S P Goenka, Chairman, M/s Kitply and Advisor to the Board of the 4- irectors of MIs Warren Tea Ltd. and during pendency of the adjudication 
proceedings gifted one Tata Mobile Vehicle having registration No. ML-05-B-
2648 to aforesaid Zarni Memorial Charitable Trust, Shillong through Himmat 
Singka Auto Enterprises Ltd. Guwahati which was purchased vide money receipt 
No. 2514 dt. 9.11.1996. The cost of the above vel1icle was paid to HAE by way of 
DD No.177156 dt. 7.11.96 for Rs. 3,01,955/-. After passing the aforementioned 
final order dt. 5.12.1996, Shri S P Goenka, Chairman of MIs Kitply and advisor to 
the Board of Directors of M/s Warren Tea directed Shri P K Bose, Managing 
Director, M/s Warren Tea Ltd. vide note dt. 20.12.96 to purchase one DD for Rs. 5 
lakhs in favour of Zami morial,.Shillo11g. Accordingly, DD No. 483425 dt. 
23.12.96 for Rs. 5 !akhs was obtained by debiting the account of Warren Tea Ltd. 
maintained with State Bank of India, Commercial Branch, Kolkata and 
subsequentlY sent to the said Trust. 'ibis DD of fts.5 lakhs was deposited on 3.1.97 
in A/c No.10308 of Zami Memorial maintained with Vijaya Bank, Laitrimukhrah 
Branch, Shillong and cred1cd in the said account on 4.1.97. The CO received a 
sum of Rs. I lakh in the name of Zami Memorial through 1)1) No.561? d. 

D 
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22.57, issued by United Bank of India, G S Road Branch, Guwahati from 
dubious spurce which she claimed to have received as donation, but without prior 
permission of or intimation to the Department. Also, the DA alleges that the CO 
had obtained employment for her son Shri A R Mithran and accommodation at 
Tura, Meghalaya from MIs Kitp!y with whom she had official dealings during the 
year 1997. 

5. 	The Commission observe that upon perusal of the case records, the 
following facts emerge with regard to the instant case. 

(i) 	Vide DA's Order dated 13.3.2002, Shri Krishna Kant, the then Add!. 
Director General of Central Excise Intelligence, New Delhi, was appointed as the 
Inquiring Authority to inquire into the Charges framed against the CO. On 
28.8.2002, the JO submitted his Inquiry report with the conclusion that the 
allegations contained in the Statement of Imputations of misconduct contained in 
the Charge-sheet have not been established as the Charges viz. Art.I, Art.II, and 
AJII, as contained in the Memorandum dated 13.12.200 1 are not proved against 
the CO. 

(ii). 	The D.A. disagreed with the findings of the 10 and held all the three Articles 
of charge as proved giving the reasons as contained in their Show-cause Notice 
dated 29.1.2004. 

(iii) Out of the Articles of Charge as per the Charge sheet against the CO, the 
basic allegation against the Charged Officer is that she showed undue favour to 
M/s Kitply md. Ltd., Kolkata, while adjudicating a show-cause notice for the 
alleged evasion of duty to the tune of Rs. 35,79,07,804/-. It has been alleged 
sifica1ly that she passed the adjudication order "slicing down the evaded 
payment of Rs.35,79,07,804/- to Rs.9,14,40,448/-" for a consideration and she 
obtained' employment for her son, Shri. AR Mithran with M/s Kitply Industries 
Ltd. with whom she had official dealings, without prior permission of the 
competent authority. 

(iv)pon adjudication of the case of duty evasion by M/s Kitply Industries 
Ltd., which was detected by the officers of Directorate General of Anti-evasion, 
Kolkata in 1994; the CO passed the Order on J2J9,  such___ nthe Central 
Excise duty from Rs,35,79,07,804/- to 	l4448 [comprising of 

f 	t'isement coI\incurred by Mis. 5,,368ontbj 
00/'- on account'Of non -  inclusion of tie assessable value, 

Finre_r i_~stcci-Ued on the deposit of Rs. crores made by M/s. Landle to M/s. Kitply 
industries Ltd. and Rs.6,580 on account sttitLrtioI!j)u'rac 1 c in the seven 
i)cpots as indicated in the said Orderj. 'Ihcrcafter, I-Ion'ble Customs, Excise and 
Gold (Control) Appellate Tribunal [CLG A'J'l Eastern Bench, Kolkata vide their 
Order daled 15.6 99 sliced down the ainotuil of l8,13,44 /-  (as per .  the CO's 
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adjudication order) to a much smaller amount of Rs580/ plus penalties o 
Rs. 1O,0QQOO/-. This shows that the CEGAT confirmd one d'emand, amounting to 
Rs.58,96,5801- of the CO's adjudication order whereas set aside other two 
demands totalling to Rs.7,54,43,8681- as well as the penalty of Rs.1,00,000/- as 
imposed on Shri P.K. Goenka as per the CO's order dated 5.12.1996. Further, as 
per the case records, while accepting the CEGAT's order, the Hon'ble Supreme 
Court filed by the Department against the said 
CEGAT"s order. Here, it is to be pointed out that it is not obligatory for an 
adjudicating authority to confirm the same amount as has been demanded in the 
Show cause notice. Otherwise, it will amount to say that the adjudicating authority 
has no option but to confirm each and every Show cause notice which sounds 
nothing but absurd. So, if an adjudicating authority has reduced the amount as 
demanded in the Show cause notice, it cannot be consideredltreated as loss to the 
Government. Therefore, considering the whole sequence of events as brought out 
hitherto, it is not proved that the CO while passing the adjudication order dated 
4,12.1996 had committed any illegality or acted with any malafide motive to show 
any undue favour to the said firm. As such, the Commission are of the view that 
the findings of the JO with regard to this main Charge are in order, i.e. this Charge 
is not proved against the CO. 

(v)e other part of this Charge is regarding ep1byment of theO's. son with. 
M1. Kitply Inthistries, with whom the CO had official dealings wi thout obtaining 
prior permission of the competent authority in contravention of Rule 4 of the CCS 
(Conduct) Rules, 1964. 

6. 	The Commission further observe from the case records, the adjudication 

iorsignmen
der in the case was passed by the CO on 5.12.96 whereas the temporaryry

tfor which the CO's son was engaged started much later in . 
Thus, it appears that there is no irnrnQdiate connect ivity between the event of CO's 
passing the adjudication ordeffTf acceptance otTthe casual engagement by 
her son. In this regard the that she has established beyond a 
reasonable doubt by producin ~dant iividence in the shape of documentary as 
well as depositions of defence witnesses as detailed in Para 5 of her letter dt. 
5.6.2004 that her son never made her aware of his assignment with Mis Kitply. 
She has emphasized that as she was not aware of his employment with the said 
firm, it could not have been possible for her to intimate about such employment to 
the prescribed, authority. in the face of the abundant evidence on record and also 
the findings of the 10, she maintains that she was not aware of such employment 
and as such she could not have informed the department. However, during the 
course of examination of Sun A . R. Mithran, son. of the CO, it has been clearly 
brot? 	on record llia di.iring the period when Shri A . R. Mithran got 
assignment/employment with Mis. Kitply Industries Ltd. 	was._s i.ith his 
mother i.e. the CO. Further, o s seen from the cross-examinalion, The said offer was 
réeliTinMs:KitplY Industries lAd. tighijt. It is also a matter of record 
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Shri A.R. Mithran, was looking for some job for quite sometime and he 
dffer from a person with whom her mother i.e. the CO was having official 
business who, being territorial Commissioner of Central Excise having jurisdiction 
over manufacturing unit of MIs. Kitply Industries Ltd, had brought down a huge 
chunk of demand against them. The circumstances suggest that the CO cannot be 
tally 	 en unaware of the assignmt_gia..t her soii' by MITKitply Inties Ltd. 
ince her son Shri A.R. Mithran was staying unemployed with her. Therefore, the 

Commission is of the view that the allegation that she failed to obtain prior 
permission from the Government in securing employment with the persons with 
whom she had official dealings stands proved. 

(vi) According to remaining two Articles of charge, the CO accepted 
donationlgifts by way of bank drafts including a Tata Mobile Vehicle given to 
Zaini Memorial Charitable trust created by her in the name of her late mother 
which were paid by MIs Wrrp TaLtl., a sister concern of M/s Kitply with 
whom she had official dealings. To this, the Charged Officer, in her defence, 

• presented as many as 1.4affidaviis, duly sworn in before the Judicial Magistrate 
and a large number of defence witnesses who a ared before the 10 andposed 
that she diotdeal W jtl:i  the day

, 
 to day affairs of the Zami Memorial Charitable 

Trust and hence had no knowledge about any donation, whether in cash or in kind 
to this trust. 

7. 	The Commission observe that the available case records in this: regard show 
that the Charged Officer was afounder ibof the Trust as she, had herself 
dosited the Registration fee and was also a funder memei Qpjig_b.ody 
of the Zami MenôiäUTrust which was created in the name of her late mother. It 
has also not been disputed that donations amounting to Rs. 5 lakhs and 1 lakh 
respective1Theen received by the Trust in addition to a Tata Mobile Vehicle 
which was gifted to the Trust by a sister concern of M/s Kitply. 
clearly states that a Government servant may without previous sanctiofifflgov[ 
take part in the registration, promotion or management (not involving the holding 
of 	an 	elective 	office) 	of 	a 	literary, 	scientific 	or 	charitable 
society .................. provided that in a case falling under Clause 
(d).................his official duty shall not suffer thereby and "he shall within a 
period of one month of his taking part in such activity, report to the Govt. giving 
details of the nature of his participation."onsidering all these facts, there is no 
ee from the jc1usio.i that the CO had an important role to play in the Zami 

Iiorial Trust whiTi received a vehicle and a sum of Rs.l lakh in the name of the 
Trust from a Tea company a well aswJ It is also not credible 
that she had no knowledge of all such events. TI efó?ëjhe D.A. has rightly stated 
that the CO appears to hav.' from the Department her participation in the 
activities oithe Trust. Hcncc, die allegations iinderArjçleIl and 
substantiated against the CO. 	 . 
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4 . 	Taking all facts and circumstances of the case as discussed above 
totality, the Commission are of the view that although it is not conclusively proved 
that while passing the adjudication order dated 5.12.96 [On Show-cause Notice 
dated 28.2.95 issued by the Commissioner, Central Excise, Shillong to MIs. Kitply 
Industries Ltd.], slicing down the Central Excise Duty to Rs.8,13,40,4481- to be 
paid by MIs. Kitply Industries Ltd., had committed any illegality or acted with 
malafide, to show any undue favour to the said firm, the Articles I, II and III 
of the Charge stand proved to the extent as discussed above. Further, considering 
that the CO, being a Commissioner of Central Excise, was a very senior officer, 
the gross misconduct committed by her in view of the Articles of Charge as stand 
proved becomes very grave. 

• 9. 	In the light of the observations and findings as discussed above and after 
taking into account all other aspects relevant to the case, the Commission note that 
the Charges established against the Charged Officer, constitute grave misconduct 
on her part and consider that the ends of j ustice would be met in this case if the 

'

penalty of withholding of 25% of the monthly pension otherwise admissible to 
Smt. L R Mithran is imposed on her for a period of ten years and: further the 
gratuity admissible to her should be released if not required otherwise. The 
Commission advise accordingly. 

1:0. A copy of the order passed by the Ministry in this case may be endorsed to 
the Commission for perusal  and records. 

1: 1. 	The case records as per the list attached: are returned herewith. Their receipt 
may kindly be ackiwledged. 

ursfaithfully, 

C 

(VIJAY BHALLA) 
UNDER SECRETARY 

TEL:011-23385516 

En c Is , . 
Case records as per list attached. 
Two spare copies of this letter. 
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Written statement submitted by the Respondents 
I- 

WRIUEN STATEMENT 
/ 

- 	 The humble answering respondents 

Tf 
Central Aimrnjsti üve Tr1bunl 

— JANc. 
pnrit T13 

B€rnch 

submit their written statement as 

follows: 

I .(a 	That I 

t_ 

and Respoents b. _- in the above case and I have gone through 

a copy of the application served on me and have understood the contents 

thereof. Save and except whatever is specifically admitted in the written 

statement, the contentions and statements made in the application may 

be deemed to have been denied. I am competent and authorized to file 

the statement on behalf of all the respondents. 

(b) 	The application is filed unjust and unsustainable 1)0th on 

o~ 
	facts and in law. 
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That the application is also hit by the principles of waiver 

estoppel and acquiescence and liable to be dismissed. 

That any action taken by the respondents was not stigmatic 

and some were for the sake of public interest and it cannot be said that 

the decision taken by the Respondents, against the applicant had 

suffered from vice of illegality. 

2. 	Brief facts of the case: 

(a) 	That the brief facts of the case are that Smt L,R.Mithran 

(hereinafter referred to as the Applicant), while posted and functioning as 

Commissioner, Central Excise, Shillong during the year 1996 is alleged 

to have helped M/ s Kitply Industries Ltd., Calcutta in evasion of Central 

Excise Duty to the tune of Rs. 27 Ci-ores and for deriving 

material/ monetary benefits for the company and/or for herse'1  f in as 

much as M/ s Kitply Industries Ltd. was served with a Show Cause Notice 

by Director General, Anti Evasion, Calcutta accusing the Company of 

evasion of Central Excise duty to the tune of Rs. 36 Crores (approx.) by 

adopting ifiegal procedure. The Applicant who heard the case in 

September, 1996 had finally issued the adjudication order in early ,  

December, 1996 and in between these dates, she contacted Chairman, of 

M/ s Kitply Industries Ltd. a number of times prior to issue of 

adjudication order passed by her. She sliced down the Central Excise 

duty from Rs. 36 Crores to 9 Crores thereby causing loss of Res. 27 

Crores to the Government. She obtained employment for her son Shri 

A.R.Mithran with M/s Kitply Industries Ltd., Calcutta during the i?eflod 

1996-97 without obtaining prior permission of the competent authority. 

She accepted donation of Rs.5 Lakhs from the said Company in faqvour 

of Zathi Memorial Charitable Trust, Shillong which is registered in the 

name of her Late Mother (Zami) through Demand Draft No.483425 dated 

_____ 
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23.12.96 issued by State Bank of India, Cmmercial Branch, C.lacutta. 

which was deposited in A/c No.10308 of the .sid Trust, maintained with 

Vijaya Bank, Laitumkhrali . Branch, Shillng and credited in the said 

account on 4.1.1997.. She ther received a sum of Rs. I lakh in. the fur  

name of the said Trust through Demand Draft No.535617 dated 

22.5.19197, issued by United Bank of India, G.S.Road Branch, Guwahatj 

from dubious source, which she claimed to. have received as donation, 

but without prior permission or intimation of the Department. During the 

) 

pendency. of the adjudication proceedings she also got a Tata Mobile 

Vehicle given to Zami Memorial Charitable Trust created by her in the 

name of her late mother from the Company, the cost of which was Rs. 

3,01,955/-. Thus she contravened Rule 3(1), Rule 4 and Rule 18(3) Of 

C C S (Conduct) Rules, 1964 

(b). 	That on the basis of a confirmed complaint, the case was 

first investigated by the Directorate General of Vigilance, Calcutta. 

However, looking into the alleged financial transaction involved, the case 

was entrusted to the CBI for investigation. As per their report dated 

18.6.2001 CBI found sufficient material for initiating action against the 

Applicant and recommended prosecution under Section 11 of PC Act, 

1988 and Regular Departmental Action for major penalty against the 

Applicant. Accordingly, after consultation with CVC, sanction order for 

her prosecution in a court of competent jurisdiction was issued vide 

Order dated 28.12.2001. Simultaneously, she was charge sheeted under 

Rule 14 of the CCS (CA) Rules, 1965 vide Memo dated 13.12.2001 

containing the charges as mentioned below: 

(i) 	That she, obtained employment•' for her son Sun 

rt 	ifi° 
al Adm1L 	we TflbUD&I 

-8 
TT' PUNqU  

G!wh.t b;rCh 

A. R. Mithran with M/ s Kitply Industries 'Ltd. Kolkata 

with whom she had official dealings without obtaining 



(CCA) Rules, 1965 vide Memo dated 13.12.2001 containing the 

charges as mentioned below: 

(1) That she obtained employment for her son Shri 

AR.Mlthran with M/s Kitply Industries Ltd. 

Kolkata with whom she had official dealings 

without obtaining prior permission of tb 

competent authority thereby contravened Rule 4 

of CCS (Conduct) Rules, 1964. 

(ii) That she accepted donation/gift by way of bank 

— i 	draft including a Tata Mobile vehicle given to Zamt. 

ceatral 	
'I 	 Memorial Trust created by her in the name of her - 

- 	I 	late mother, which were paid by M/s Warren Tea 

I Ltd., a sister concern of M/s KItplv Industries Ltd., 
G1,vCtTht Be1iChJ 

4 

.--------- 	_.4. 

with whom she had official dealings and thereby 

contravened rule 3(1) (1) and (iii) of the CCS 

(Conduct) Rules, 1964. 

That on denial of charges, an open inquiry was 

conducted. In his report dated 28.8.2002, the inquiry Officer held 

all the three Articles of charges against the charged officer as not ( 

proved. 

That the inquiry report was considered by the -4- 
disciplinary authority in consultation with Directoiate General of 	. 

Vigilance, Customs & Central Excise, and the Central Vigilance 

Commission. In disagreement with the findings of the Inquiry 

Officer, it was observed that the 10 has held that the Article-I of.tbe - 

charge is based on an inference and there is no direct evidence to 

show that the Applicant had any role to play in temporary 

engagement of her son with M/s Kitply Industries. The said flndin 
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of the 10 does not appear to be in coüfbrmity with provisions of 

Rule 4(2(ii) of CCS (Conduct) Rules, 1964 which says, "A Govt. 

servant shall, as soon as he becomes aware of the acceptance by a 

member of his family of an employment6 in any company or firm,. 

intimate such acceptance to the prescribed authority and shall als4 

intimate whether he has or has had any,  official, dealings with that 

company or firm." Therefore, It was incumbent upon the Applicant 

to intimate to the Department about employment of her son with 

M/s Kitply Industries Ltd., Kolkata with whom she had official 

dealings, which she failed to do so. It is immaterial whether the 

employment was temporary or permanent as the Rule 4 Ibid does 
J ,X, %f~lb 

make any difference in permanent and temporary ,  employment. 

(ej 	That regarding Article II and Ill of the 	'w charges, it as 

0 
	

that the 10 has failed to consider the lapses on the part of 
ti BenCh 

Applicant vis-â-vis conduct rules while Inferring that evidence is 

necessary which can confirm either the Applicant's demand and!;; 

acceptance or the knowledge/awareness of the above donations in 

addition to the point as to who was the beneficiary ultimately and 

holding the charges as not proved. It is a fact that the Trust was 

created by her during the pendency of the adjudication proceedings. 

She was one of the main promoters of the Trust and she herself had 

deposited the registration fees, which indicate that she has been 

actively associated with the activities of the Trust. Therefore, 

donation/gift given to the Trust was well within her knowledge. 

Moreover, she has not intimated to the Department about forning 

of a charitable Trust as required under Rule 15(2)(d) of,le CCS 

Conduct) Rules, 1964. Therefore, it appeared thaF she had 

concealed from the Department her participation In the activItle,'' 

I 
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the Trust which Inter-alla included accepting donation/gifts by way 

of bank drafts including Tata Mobile vehicle given to Zami Memorial 

Trust which were paid by M/s Warren Tea Ltd., a sister Concern of 

M/s Kitply Industries Ltd., Kolkata with whom she had official 

dealings. It was observed that this act of her concealment goes to 

prove her failure to maintain absolute Integrity and indulging in 

actions unbecoming of a Govt. servant. Thus, findings of 10 in 

respect of Articles H and III of charge were also found not 

acceptable. 

(1) 	That in view of above disagreement with 10's Report and 

after consultation with CVC, a Show Cause Notice in terms of Rule 

15(2) of the CCS (CCA) Rules, 1965 was issued on 9.1.2004 to the 

I 	 - 

applicant indicating reasons for disagreement as well as calling for 

her representation as to why a penalty of suitable cut in her 

Berech 	monthly pension be not imposed on her. 

That the Applicant submitted her reply/representation 

vide letter dated 5.6.2004. The reply of the Applicant was examined 

by the Disciplinary Authority and after consideration of the case 

records, the same were forwarded to the UPSC along with tentative 

decision of the Disciplinary Authority to impose a penalty of 25% 

cut in pension on the applicant vide letter dated 17.08.2005 for 

their statutory advice. 

(h) 	That upon perusal of the case records, the UPSC, in their 

advice dated 17.1.2006, observed that considering the whole 

sequence of events as brought out hitherto, it is not proved that the 

Applicant while passing the adjudication order dated 5.12.1996 had 

committed any Illegality or acted with any malafide motive to show 

any undue favour to the said firm. As such, the Commission are of 
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the view that the findings; of the 10 with regard to this main Charge 

are in order, i.e. the Charge is not proved against the Applicant. But 

the other part of the Charge regarding employment of the 

Applicant's son with M/s Kitply Industries, with whom the 

Applicant had official dealings without obtaining prior permission of 

the competent authority in contravention of Rule 4 of the CCS 

(Conduct) Rules, 1964. The Commission observed that during the 

course of examination of Shri A.RMithran, son of the Applicant, it 

has been clearly brought on record that during the period when Shri 

A.R.Mithran got assignment/employment with M/s Kitply Industries 

Ltd., he was staying with his mother i.e. the Applicant. Further, as 

seen from the cross-examination, the said offer was received from 

M/s Kitply Industries Ltd. through post. It Is also a matter of record 

that Shri A.R.Mithran, was looking for some job for quite sometime 

and he got offer from a person with whom her mother i.e. the 

Applicant was having official business who, being territorial 

Commissioner of Central Excise having jurisdiction over 

manufacturing unit of m/s Kitply Industries Ltd., had brought down 

a huge chunk of demand against, them. The circumstances suggest 

that the Applicant cannot be totally unaware of the assignment 

given to her son by M/s Kitply Industries Ltd., since her son Shri 

A.R.Mithran was staying unemployed with her. Therefore, the 

Commission is of the view that the allegation that she failed to 

obtain prior permission from the Government in securing 

employment with the persons with whom she had official dealings 

stands proved. That as regards remaining two articles of charge, the 

Commission observed that the applicant accepted donation/gifts by 

way of bank drafts including a Tata Mobile vehicle given to Zaml 

rf 	tUT 
41 	aUVe Tribiiil 
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M€morlal Charitable Trust created by her in the name of her late 

mother which were paid by MIS  Warren Tea Ltd., a sister concern of 

MIs Kitply with whom she had official dealings. To this, the charged 

officer in her defence, presented as many as 14 affidavits, duly. 

sworn in before the Judicial Magistrate that she did not deal with 

the day to day affairs of the Zami Memorial Charitable Trust and had 

no knowledge about any donation, whether in case or in kind to this 

trust. The Copmmission has observed that the available case records 

in this regard show that the Charged Officer was a founder member 

of the Trust as she had herself deposited the Registration fee and 

was also a founder member of Governing Body of the Zami Memorial 

Trust which was created In the name of her late mother. It has also 

not been disputed that donations amounting to Rs. 5 lakhs and I 

.1 

 

Ai-MluiWativu Tcibunal 	lakh respectively had been received by the Trust in addition to a 

Tata Mobile Vehicle which was gifted to the Trust by a sister 

concern of MIs KitpIy. Rule 15(2)(d) clearly stated that a 
UCh 

- 	Government servant may without previous sanction of the govt. 

take part in registration, promotion or management (not involving 

the holding of an elective offlcej of a literary, scientific or charitable 

society .....provided that In a case falling under Clause (d).......His 

official duty shall not suffer thereby and "he shall within a period of 

one montk of his taking part in such activity, report to the Govt. 

giving details of the nature of his participation." ConsIdering all 

these facts, there is no escase from the conclusion that the 

Applicant had an important role to play in the Zami Memorial Trust 

which received a vehicle and a sum of Rs. 1 iakh in the name of the 

Trust from a Tea Company as well as from unknown sources. It is 

also not credible that: she had no knowledge of all such events. 

1k 	- 



Therefore, the Commission supported the view taken by the 

Disciplinary Authority that the Applicant appeared to have 

concealed from the Department her participation In the activities of 

the Trust. Thus the Commission concluded that the allegations 

made under Artiôle II and III stand substantiated against the 

Applicant. 

That taking all facts and circumstances of the case, the 

Commission was of the view that although It is not conclusively 

proved that while passing the adjudication order dated 5.12.1996 on 

Show cause notice dated 28.2.1995 issued to M/s Kitply Industries 

Ltd., the Applicant had committed any illegality or acted with 

malafide motive to show any undue favour to the said firm, the 

MtiCles I, II and III of the Charge stand proved to the extent as 
IMrai Amt7Live Tr1biri1 

Idiscussed above. Further, considering that the Applicant, being a 
- 	 ommissloner of Central Excise, was a very senior ôfficèr, the gross 

I 
v et L+ ch 	isconduct committed by her in view of the Articles of Charge a 

stand proved becomes very grave. 

That the Commission after taking into account aU 

aspects relevant to the case, considered that the Charges 

established against the Applicant, constitute grave wbcond± 

Id 
her part and advised that the ends of justice would be met in this 

case if the penalty of withholding of 25% of the mpnthly pension 

otherwise admissible to the Applicant is imposed on her for a period 

of ten years and further the gratuity admissible to her should be  

released If not required otherwise. 

The Disciplinary authority, after examining the advic.e of 

the Commission and the facts and circumstances of the case, the 

documents on record and the submissions of the Applicant fout - 
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the advice very well reasoned, just & fair and accepted the same. 

Accordingly, the Disciplinary Authority, vide order dated 

21.03.2006, imposed a penalty of withholdlüg of 25% of the 

monthly pension otherwise admissible to the Applicant on her for a 

period of ten years and further the gratuity admissible to her should 

be released if not required otherwise. 

3. 	That with regard to the statements made In para 1 of the 

application the answering respondents beg to state that the 

application is opposed as the order dated 21.03.2006 is based on 

findings in an open enquiry and after consultation with Independent 

bodies namely, the CVC and the UPSC and after considering all 

submissions of the applicant as per provisions of Rule 14 of the. CCS 

(CCA) Rules , 1965 read with Rule 9 of the CCS (Pension) Rules, 

1972. 

That with regard to the statements made in paragraphs 2 

& 3 of the application the answering respondents beg to state that 

these are being matter of record. 

That with regard to the statements made in paragraphs 4 

of the application the answering respondents beg to state that in 

view of the submissions made hereinabove, the àontents of the 

corresponding para of the OA need no reply. However, all averments 

contrary to facts on record are vehemently denied. 

That with regard to the statements made in paragraphs 

1.1.1 of the application the answering respondents beg to state that 

these are being matter of record, needs no reply. 

That with regard to the statements made in paragraphs 

1.1.2 of the application the answering respondents beg to state that 

the contention made in this sub para Is wrong and hence denied. 

I 
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hereinabove, the Disciplinary Authority acted ahet cofliider'átioii 'of 

factinicircumstances' of the cie a'wl1 9.i ,-i40d6hces ànràcoid. 
• 	• 4, 	.. 	 .,_'* 	
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4 	• 	- 	 $ 	• 

	

Issue of Show cause nàtièe'in 	 and 

the tentative decision of the Disciplinary Authority to impose 
* 	.' 	 ., 	5-.. 	# 	-',. 	 . 	

•• 4 	. 	 - 

	

penalty clearly 'fiow'tli 	 to idipose 'penalty 	s nbt 
r:6-. ' 	..- 	, 	 , 	'•.-•.' 	. 

merely on UPSC's advice. A' Iégards 'UPS("s ad'ice, It is submitted 

tb.le UPSC 	anidvisry body and theii adVrici had tn 
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sought 	in the 	case .111 	accordance 	with 	the 	reqh1remeit 	of 

consultation 'witli thm as laid 'dom in' Aitic1e 320 
() 

(6) 4 ftie 

Con3titutjolj of India read 	wIth' Régulatión S(1) bf" the tPC 

(ieiiiion from Consiilt~t~6~ '). Th 	ComIibn 

tendered its advice after a thorough, judicious and independent •' 

"consideraüon 	f all 	Ijë relevant fácti ad 	b 	mtaees'ot the c' 	- 

• 	case, 	findings 	of the 	Inquiry 'Offiàà,' the' 	v1d•e'nc'€ 	'rd, 

representation of the 	 hared Officer etc. The advice of the 

Commission is self contained and self eplanatori.  

That with regard t 	the shatemezifsmade 'in ."pIrAhs 
-'. 

3-3.1.5 of the app lication the 'answering respondents 'brèg 'to site 

that the relevant enquiries and/or the conduct of the péft1oner 

- 	 conform tà certain standarcfs and was gveii a fair and reasonable 

opportunity to dfni herseI1 	Fidther the Commissioner' 	nd7or 

disciplinary 	aiithàiity" 	Oidücted/sèrutIñized 	objective1y "nd 

dIspaisinately not 3iiéielj7  'during' the procedural stage of enquiry, 

but also in deaUng"with the cvidñe and iiiaterialn 'record '*en 
O 

drawing up the fii:ial ordei. 1'he'éOnclnIon is restéd'
5
ali thevièncc -.. 

on the mit 	Oti side the recoid an tE sãc was without 

( 
'-: 	 - 
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any bias and without vindictivness. It Is submitted that during the 

course of examinatioi of' Shri AR.Mithran, son of the applicant, it 

has been clearly brought on record that during the period when Shri 

A.R.Mithran got assignment/employment with MIs Kltply Industries 

Ltd. he was staying with his mother i.e. the Applicant. Further, as 

seen from the cross-examination, the said offer was received from 

M/s Kitply Industries Ltd. through post. It is also a matter or record 

that Sri A.R.Mithran, was looking for some job for quite sometime 

and he got offer from a person with whom her mother I.e. the 

Applicant was having official business who, being territorial 

Commissioner of Central Excise having jurisdiction over 

manufacturing unit of M/s Kitply Industries Ltd., had brought down 

a huge chunk of demand against them. The circumstances suggest 

that the Applicant cannot be 'totally unaware of the assignment 

given to her son by M/s Kitply Industries Ltd. since her son Sri. 

A.R.Mithran was staying unemployed with her. Rule 2(u) CCS 

(Conduct) Rules, 1964 provides that "A Govt. servant shall, as soon 

as he becomes aware of the acceptance by a member of his family of 

an employment In any company or firm, intimate such acceptance 

to the prescribed authority and shall also intimate whether he has 

or has had any official dealings with that company. or firm." 

Therefore, it was incumbent upon the Applicant to intimate to the 

Department about employment of her son with M/s Kitply. 

Industries Ltd.,Kolkata with whom she had official dealings, which 

she failed to do so. It is immaterial whether the employment was 

temporary or permanent as the Rule 4 ibid does not make any 

difference in permanent and temporary employment. Therefore, the 

allegation that she failed to obtain prior permission from the 
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Government in securing employment with the persons with whom 

she had official dealings stands proved. She has also not intimated 

to the Department that her son was Independent since he attained 

majority as required under Rule 15(3) of CCS (Conduct) Rules, 1964. 

9. That with regard to the statements made in sub 

paragraphs 3.2.1-3.2.4 of the application the answering respondents 

beg to state that these are not acceptable. It is submitted that the 

Trust was created by her during the pendency of the adjudication 

proceedings. The available case records show that the Applicant was 

a founder member of the Trust as she had herself deposited the 

Registration fee and was also a founder member of Governing Body 

of the Zami Memorial Trust which was created in the name of her 

late mother. Donations amounting to Rs. 5 lakhs and 1 lakh 

respectively had been received by the Trust in addition to a Tata 

Mobile Vehicle which was gifted to the Trust by a sister concern of 

M/s Kitply. Rule 15(2)(d) clearly states that a Government servant 

may without previous sanction of the Govt. take part in registration, 

promotion or management (not involving the holding of an elective 

office) of a literary, scientific or charitable society ...... provided that 

in a Case falling under Clause (d).......his official duty shall not suffer 

thereby and "he shall within a period of one month of his taking 

part in such activity, report to the Govt. giving details of the nature 

of his participation." All these facts clearly show that the Applicant 

had an important role to play in the Zami Memorial Trust whlóh 

received a vehicle and a sum of Rs. 1 lakh in the name of the Trust 

from a Tea Company as well as from unknown sources. It Is also not 

credible that she had no knowledge of all such events. Thus it is 

evident that the Applicant appeared to have concealed from the 

his 

4>  
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Department her participation in the 'activities of the Trust. 

Therefore, the allegations made under Article Ii and HI against the 

Applicant stand substantiated. 

That with regard to the statements made in sub 

paragraph 4.1.1 and para 5 of the application the answering 

respondents beg to state that these are being matters of record. 

That with regard to the statements made in sub 

paragraph 4.1.2-4.3.1 of the application the answering respondents 

beg to state that the contentions are wrong and denied in view, of 

detailed replies above. 

That with regard to the statements made in sub 

paragraph 6 of the application the answering respondents beg to 

state that the contention is wrong and hence denied. It has been 

clearly stated above that the Disciplinary Authority acted after 

consideration of facts and circumstances of the case as well as 

evidences on record. Issue of Show Cause Notice in disagreement 

with inquiry report and the tentative decision of the Disciplinary 

Authority to impose penalty clearly show that the decision to 

impose penalty was that of Disciplinary Authority. As regards 

UPSC's advice, it is submitted that the UPSC are only an advisory 

body and their advice had been sought in the case In accordance 

with the requirement of 'consultation with them as laid down in 

Article 320 (3) (c) of the Constitution of India read with Regulation 5 

(1) of the UPSC (Exemption from Consultation) Regulations, 1958. 

The Commission tendered its advice after a thorough, judicious and 

independent consideration of all the relevant facts and 

circumstances of the case, findings of the Inquiry Officer, the 
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evidence on record, representation of the Applicant etc. The advice 

of the Commission is self contained and self explanatory. 

That with regard to the statements made in sub 

paragraph 7 of the application the answering respondents beg to 

state that the contention is wrong and hence denied. 

That with regard to the statements made In paragraph 

5.1 of the application the answering respondents beg to state that 

the contention is wrong, vague and repetitive and hence denied. It 

is reiterated that the. UPSC are only an advisory body and their 

advice had been sought in the case in accordance with the 

requirement of consultation with them as laid down in ArtIcle 320(3) 

(c) of the Constitution of India read with Regulation 5 (1) of the 

UPSC (Exemption from Consultation) RegulatIons, 1958. The 

Commission tendered its advice after a thorough, judicious and 

independent consideration of all the relevant facts and 

circumstances of the case, findings of the Inquiry Officer, the 

evidence on record, representation of the Applicant etc. In fact, It is 

evident from the Commission's advice dated 17.0 1.2006 was in 

conformity with the tentative decision of the Disciplinary Authority. 

That with regard to the statements made in paragraph 

5.2 of the application the answering respondents beg to state that 

the contention is wrong and repetitive and merits no comment in 

view of submissions above. 

That with regard to the statements made in paragraphs 

6, 7, 10, 11 and 12 of the application the answering respondents beg 
S 

to state that the contents made in these paragraphs are being 

matter of record, needs no reply. 
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That with regard to the statements made in paragraphs 9 

of the application the answering respondents beg to state the 

interim relief sought is not maintainable as the application is devoid 

of any merit and deserves to be dismissed in limine. 

That this reply has been made bona fide and for the ends 

of justice and equity. 

It is therefore humbly prayed ' 

before thic 	n7161c. Tribunal t1 at 14,c. 

'gquCtisi, fiut 
Central Admiiiitzaivc Tiibuna 

c' 
- ; 

'TT't 	Tq 
G!Whct Bench 

present application filed by the 

applicant may be dismissed with cost. 
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Son 

of k 	 aged about 	years working as 

CQ--LJ 	L3J 

being dñly authorized and competent to sign this verification, do 

hereby solemnly affirm and verify that the statements made in 

Para 2' 11  9,/t z I 	are true to my knowledge, belief and 

Information and those made in Para 	1 ° 	are true to my 

knowledge as per the legal advice and I have not suppressed any 

material facts. 

And I sign this verification on this -dL day of January 

200 13 at 

Mo' 

	Mandal-1 1 

 Ud-flj 	

. 	 Dy. Commissioner  

Addi. Ceritra 	
Sc LLB 	

Central Excise, Guwahat 

uovt 
Guwaha ' 

St3ndingC oUnsel 
Bench (CAT)  
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ORIGINAL APPLICATION NO. 119 OF 2007 

p 

IN THE MATTER OF 

O.A No. 73/2007 

Mrs. L. R. Mithran 
Applicant 

-Vs- 

Union of India & Ors. 

Respondents 

-AND- 

IN THE MATTER OF 

A Rejoinder / Affidavit-in-Reply filed on 

behalf of the Applicant against the Written 

Statement filed by the Respondents in the 

aforesaid Original Application 

REJOINDER /AFFIDAVIT-IN-.REPLY 

I, Mrs. L. R. Mithran, aged about 65 years, daughter of Late Pu K. T. Khuma, 

IFAS, retired Commissioner, Customs and Central Excise, resident of Nongrim Hills, 

Shillong, Meghalaya, do hereby solemnly affirm and state as follows: 

That, I am the Applicant in the instant Original Application and as such, I am fully 

acquainted with the facts and circumstances of the case and am competent to swear 

the instant affidavit. 

That, I have received a copy of the written statement filed on behalf of the 

Respondents and having perused the same; I have understood the contents thereof. 

That, the deponent denies the correctness of the averments made in various 

114 	 paragraphs of the Written Statement, save and except those, which may be 

specifically dmitted herein below and/or those which are borne out of the records 

of the case. 

•- 
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, 4. 	That, with regard to the statements made in paragraph 1 (a) of the Written 

Statement, the Deponent has no comments to offer. 

That, the Deponent categorically denies the statements made in paragraph 1 (b), (c) 

& (d) of the Written Statement. The principles of waiver, estoppel and 

acquiescence are in no way related to the case of the Deponent. 

That, while categorically denying the statements made in paragraph 2 (a) of the 

Written Statement in seriatim, the Deponent humbly states the facts as follows 

A show cause notice was issued to M/S Kitply Industries Ltd for 

approximately 36 Crores for evasion of central excise duty. The Applicant, 

in her capacity as Commissioner of Central Excise, adjudicated on the said 

show cause notice. 

After adjudicating on merits, the Applicant in her best judgmental capacity 

imposed a penalty of approx. 8 Crores on M/S Kitply Industries Ltd for 

evasion of Central Excise Duty. 

Thereafter, two appeals were filed against the said demand of Rs. 8 Crores 

in the Hon'ble Custorns,Excise and Gold (control) Appellate 

Tribunal{CEGAT}, Eastern Bench, Kolkata. M/S Kitply Industries filed an 

appeal challenging the Demand Order of Rs. 8 Crores, so imposed by the 

Applicant. The Central Excise Department, however went in appeal against 

the Rs.26 Crores (odd) that was dropped by the Applicant. The Appeal so 

filed by the Department was dismissed, upholding the Order passed by the 

Applicant. The Appeal filed by M/S Kitply Industries, on the other hand, 

was allowed and the Hon'ble CEGAT reduced the penalty of approx 8 

Crores so imposed by the Applicant to only Rs. 52 lakhs (approx). 

It is pertinent to note that when the penalty had been imposed upon M/S 

Kitply Industries, they had paid Rs. I Crore in advance. However, when the 

said amount was reduced to only Rs. 52 lakhs, the Departmental refunded 

the 48 lakhs excess to M/S Kitply Industries 

It is further pertinent to note that the department never went in Appeal to 

the I-Ion'ble Supreme Court against that Order of the Tribunal, whereby 

their Appeal had been dismissed. The Department, in fact, went in Appeal 

to the Apex Court against the Order of CEGAT whereby the penalty was 

1T1TEF 31T1T uced to Rs.52 lakhs. The said Civil Appeal was, however, dismissed by 
Central AdminiStrathls Tribunal 

\ 	I' 
'3uwahati Bench  
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the Hon'ble Apex Court in limine at the admission stage itself. Therefore 

the respondents are now estopped from making any aspersions with regard 

to the same on the Applicant, particularly in view of the fact that the 

Department itself did not deem it fit to file any appeal in the Hon'ble Apex 

Court, despite the fact that such a course of action was open to them. 

In view of the above, it is evident that the allegations sought to be 

made against the Deponent to the effect that "The Applicant ............. 

helped M/S Kitply Industries Ltd in evasion of Central Excise Duty to the 

tune of Rs. 27 Crores ............." are baseless and do not have any legs to 

stand on. These desperate attempts on the part of the Department to malign 

the dignity of the Deponent are reflective of their malafide intent. 

Further, while denying the statements made in the said paragraph 

2(a) with regard to the employment of her son, the Deponent reiterates the 

statements made in paragraphs 3.12 to 3.14 of the Original Application. Be 

it further stated herein that the Inquiry Officer had also recorded in his 

findings that "the charge is based only on an inference and there is no direct 

evidence to show that she had any role toplay in the temporary engagement 

of Shri A. R. Mithran." Considering the fact that M/S Kitply Industries had 

not even testified for the prosecution, 'it is evident that the charges framed 

against the Applicant were baseless. The Deponent further humbly states 

that upon perusal of the case records, the UPSC in their advice dated 

17.01.2006 had also Observed that considering the whole sequence of events 

as brought out hitherto, it was not proved that the Applicant while passing 

theadjudication order dated 05.12.1996 had committed any irregularity or 

acted with any malafide motive to show any undue favor to the said firm. 

Hence, the Deponent cannot be put to fault any way in her official duties, 

which was reiterated by the UPSC itself 

Centrai I mnitratv Ttibuil 
	The Deponent further begs to state that she was serving the 

department with utmost sincerity and devotion to the satisfaction of all 

N 

	

	 concerned. The Deponent has the highest regard towards the department 

and never in her career took any undue advantage of her position for her 

Guahi t$ercn 

	

	personal benefits. Moreover, the Inquiry Officer too held that all the three 

Articles of Charge against the Deponent as not proved. 

7. 	That, the statements made in paragraphs 2(b) to'2(k) of the Written Statement being 

mete repetitions of the advice of the UPSC, the Deponent refrains from making 

any comments thereon. The Deponent, however, denies all statements and 

averments rnae therein, which are contrary to the records of the case. 
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That, with regard to the statements made in paragraphs .3, 4, 5 and 6 of the Written 

Statement, the Deponent has no comments to offer. 

That, the statements made in paragraph 7 of the Written Statement are totally 

irrelevant. In fact, the impugned order has been passed by the Disciplinary 

Authority without due application of mind, totally ignoring the findings of the 

Inquiry Officer and also the facts and evidences on record. 

That, while categorically denying the statements made in paragraphs 8 and 9 of the 

Written Statement, the answering Respondent reiterates the statements made in 

paragraph 6 of the instant Rejoinder. It is pertinent to note that the Inquiry officer 

after appreciating all the evidences on record had conclusively held that none of the 

charges framed against the Applicant could be proved. 

That, while categorically denying the statements made in paragraphs 10 to 15 of the 

Written Statement, the Deponent firmly reiterates the statements made in the 

foregoing paragraphs of the instant Rejoinder. The Deponent states that the 

impugned order is null and void ab initio on the ground of having been passed in 

violation of the principles of natural justice in as much as it has been passed 

without due application of mind and relying merely on the advice of the authority, 

which neither gave a hearing to the Deponent nor appreciated the facts and 

evidence on record. 

That, the Deponent has no comments to offer on the statements made in paragraph 

16 of the Written Statement. 

That, while denying the statements made in paragraph 17 of the Written Statement, 

the Deponent begs to state that the Disciplinary Authority in a high handed and 

arbitrary exercise of its power, most deliberately and willfully refused to consider 

the findings of the Inquiry Officer, which was reached after taking into 

consideration all necessary oral and documentary evidences, and instead imposed a 

penalty on the Deponent after acquiring advice from the U.P.S.C, which is in gross 

violation of the established principle of natural justice. The Deponent humbly 

reiterates that the Hon'ble Apex Court has also held that 'suspicion, however 

strong, cannot be substituted for proof even in a departmental disciplinary 

'. In the instant case, the Authorities have resorted to substituting 

icions into proof and have illegally imposed the punishment on the Applicant. 

such, it is a fit case where Your Lordships may be pleased to intervene into the 

ter and grant appropriate, adequate relief to the Applicant by setting aside the 

order dated 2 1.03.2006 and directing the respondents to grant full 

=itral Admintstra$ve Trib 

23 L 1  

i 
' uwahati Bench 



14. That the statements made in this paragraph and those made in 

.. 

are true to my knowledge and 	those 	made 	in 	paragraphs 

2...... being 

matters of records are true to my information derived therefrom, which I 

believe to be true and the rest are my humble submissions before this 

Hon'ble Tribunal. I have not suppressed any material facts. 

And I sign this affidavit on this the 2day of April, 2008 at Guwahati. 

/ 	 I 
r 

DEPONENT 
Identified by me 

(K. Barthakur) 

Advocate 

Solemnly affirmed and declared before 

me by the Deponent, who is identified 

by R. S. Chowdhury, Advocate, 

Guwahati on this the 23 day of April, 

2008 at Guwahati. 

VOCATE 
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O.A. No.73/2007 

Mrs L.R.Mithrafl 	 E 3 
UJ 

' 	Q- 

.. .
Applicant 

- Versus - 

Union of india & 01's. 

.. .
Respondents 

AND- 

IN THE ME9J 

Written statement submitted by the Respondents No. L 
(u9 

WRITTEN STATEMENT 

The humble answering respondents 

submit their written statement as 

follows: 

i. 	That 1 
 

1•-- • 

and Respondents No:  _2-_(Rc&in the above case and I have, gone through 

\ó /  a ôopy of the application seivect on me and have understood the contents 

thereof. Save and except whatever is specifically adtted in the written 

• statement, the contentious and statements made in the application may 

be deemed to have been denied. 'I am competent and authorized to file 

the statement on behalf of all the respondents. 

2. 	That with regard. to the statements made in paragraphs 2 of 

the Application, the answering Respondents beg to state that the same is 
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denied. The Commission tendered advi after 	ot!dici 	independent 

consideration of all relevant facts and circumstances of case ,findings of the inquiry 

officer, evidence on record, documents made, available by the Ministry, 	0 

• 

	

	representations of the charged officer etc. The advice of the Commission is self 

contained and self explanatory. There is no violation of Article 320 of the Constitution 
• 	

., 
on the part of the answering Respondents and all the necessary report as to the work 

done by the Respondents in the year was placed before the Hon'ble President of 

india as provided, under Article 323 of the Constitution of India. The duty to consult 

with the Commission is nt mandatory but directory and absence of such consultation 

will not be invalid or illegal on the part of the Union with reasons. Further more, it is 

pertinent to mention here that the Commission are only an advisory body and the 

action and decision have been taken by the Govt. and that the Commission have 

been impleaded in, the case unnecessarily. 

That with regard to the statements made in paragraphs 1,6 & 7, of the 

application, the answering Respondents do not admit anything except which are 

made in para 2 of this reply and which are beyond the records and without any 

rational/legal foundation. The applicant is 	put to 	strict proof thereof . All the 

Constitutional check on any . administrative arbitrariness were taken into 

consideration. 

That this reply,  has been made bona fide and for the ends of justice and 

equity. 

In the aforsald premises, it is therefore 

humble prayed before this Hon'ble Tribunal 

that the present application filed by the applicant 

may be dismissed. 



• 	 , 

Son f 	 aged about  

years, residett of 	44 &4i.o 	Na' 

working as  

duly aulhorized an(d competent officer of the answering respondents 

to sign this verification, do hereby solemnly affirm and verify that the 

statements made in Paras 	 are true to my knowledge, 

belief and information and thOse made in Pam ..- 	being 

matters of recoixi are true to my knowledge as per the legal advice 

and I have not suppressed any material facts. 

And I sign this veii[ication on this 3  a.J L day of August 2008 

at 

• 	A.K. Mandal-Il 
Dy. Commissioner 

Central Excise, Guwahati 


