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o F fa }6307 The issue is involved in this matter in

Yi«o :’;Lj ‘) *65 1;7{; ‘?ﬁ ‘ 0.AN0.172 of 1998 vide order dated

Duted.. 1069.' ;,‘ : 97.42001 this Court directed the

ol ‘ respondents to consider for promotion of

’s . Dy. Registrar the applicant. The operative portion  of
N @VV 5 the order is reproduced below:- T

‘ “ In the circumstances set
out above, we are of the opinion
that the applicant’s case for
promotion requires to be
considered by the authority on
the basis of the ACRs sans the

, . ' - ACRs for the years 1993-94 and

i

Petiticns' copies ror

issue notices are recei- -
ved withcut enwvelops.

t 1995-96.0t think it proper to =~
. : ' issue a direction to the
L respondents to give  an
; B opportunity to the applicant to
‘ "+ submit his reply. agamst the

adverse remarks made in thé
aforesaid two ACRs in view of
: the fact that the matter
‘ pertains to promotion of the
| year 1998 and also in view of
' our ohservation made relating

g contdf -
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16.3.07 |

to the ndture of the

| performance appraisal. ‘The
| - respondents are accordmgly
| directed to hold a review DPC
towards selection against 70%

vacancies drawn on 3.6.1998

on the basis of the available

records mentmneé therein. For

| , : the sake of faunemq we feel that
: the rmpondents should also

“take steps tp cause fresh

medical examination of the
applicant. The respondents are |

further directed to complete the

above exercise as expeditiously

as possible, preferably within a

period of three months from the

date of receipt 'of the order by

o holding a rmmév DPC as well as
i o refresh medical| examination of

o the applicant.” |

. Cer e ' B
X 'E-}l;.b&zeq'umtly the matter '}vlas been filed by
the respondents in the Gauhati High
-Court. The order of the High Court dated
20.6.2003 has been complied with and the
applicant was called for a Emed‘ical test on
16.1.2006. He was foundli unfit. In the‘
' A High Court the respondents also did ﬁ.ot
,VB%"CQ/ q’?’ ovedey c&ef“f}-ﬂ press the application. Novi.r, fhe C.A. has

;D / qg crtow ,.gﬁ,m{ /(/}/W g heen filed by the applicant ohaﬁmgmg J

%b K j ‘[—o 5 J‘j} ?,e%,,j\ the Medical certificate contendmg that the

/L applicant is eligible for pro;mntwn.
4 (D pos | '
(D / 6~ 4( »)] g "’_‘D Z‘ ( -

‘ 1 (’Z)/- | a> / /_’ [O7F - Dr.J.L.Sarkar learred counsel  for - the
[ ¢ , respondents.

We have heard Mr. B. Pathak,

learned counsel for the lapplicaﬁt" and

Considering the . facts and
circumstances, we are of the view that
% notice may be issued to the respondents.

Issue notice on thé respondents.

rep
QN; BN ‘\“rc&'c. Post the matter on 30.4.07. [/\/
o ‘&?'9!0 ; '

Member Vice-Chairman
|
|

|
+
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Further time is sought on behalf
of Railways to tile regly statement.
Let £t be done within three weekso.

pest on 22.5,2007,

U e .

—

: Vice~Chairmar
bb . ° . oo

22.5.07. This application has heen filed

against the in}pugned dated

16.1.2006{Avmesaire B) declaring the applicant.
as unfit far  nrametiern fram Nen-Gazetted to

order

‘Gazetted post, Group B. The issue is whether
the promotion can be denied to such applicant

on the hasis of medical fitness. . .
I have heard Mr. B. Pathalk, learned

counsel for the applicant and Dr. M. C. Sharma
learned counsel for the Rmpozz,(iéi.té. When the
matﬁér came up for hearing the learned counsel
for the respondents has sﬁbmit‘i;ed that he has -
no-objection for admitting the O.A.

Application is admitted. Issue notice on

the respondents. Post the matter on 5.7.07.

N\é ot et ’\;'\\M/Q, T Vlceé‘Chqirmgaj -
kg ' ' R P s ) 7 ’
Wiro+ 5.7.2007 +-.. Three weeks time'is allowed to the

Wl net W . "

2k

Respondents to file reply statement.

Post on 27.7.2007.% |

S Vice-Chairman
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LY ./D)v\\ua. cD 10.12.07 - Heard Mr B.Pathak, learned counsel
. S | -
~ appearing for the Applicant and Dr M.C.Sarma,
A @y
o | S learned counsel for the Respondents/Railways
| in part. T
| l‘ | | Call this matter on,13.12.07 .
. lo. 0% o I ' |
R gngub At by i )(q
: (G.Ray) (M. R. Mohanty)
\rz_& page \ 'Vﬂ ' Member(A) . 'Vice-Chairman
13.12.2007 . Heard Mr.B.Pathak, leamned counsel

ﬂ"’“@ Cas<c 15 \’L&Mg,

’ voppearing for the Applicant and
I%‘a MQ ) E ’é A
Y “ . Dr.M.C.Sharma, learned counsel

{ ‘ | appearing for the Railways-Respondents.

: ? "')—:6}!

: . . For the reasons recor:déed separately,
: ‘ | this O.A. stands disposed af. No costs. .
l
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CENTRAL ADMIN ISTRATIVE TRIBUNAL
X GUWAHATI BENCH | /

0.A. No.63 of 2007

DATE OF DECISION: 13.12.2007

Sri Prad1p Kumar Acharjee

/

.

---Applicant/s
MrBPathak
Advocate for the
Applicant/s.
o - Versus -

U.O.L & Ors

....................... . ......Respondeﬁgt//s‘

Dr.M.C.Sharma, Rallway counsel S~

......... "'”"“”“"“”“"'““““""“"""""”""""""""“'”“'Advocate fOr the
Respondents

CORAM

THE HON'BLE MR. M.R. MOHANTY, VICE CHAIRMAN

THE HON’BLE MR GAUTAM RAY, ADMINISTRATIVE MEMBER

1. Whether Reporters of local newspapers may be allowed to Yes/No \/4

see the Judgment?

2. Whether to be referred to the Reporter or not? Yes/No L~1
3. Whether their Lordships wish to see the fair copy /
of. the Judgment? Yes/No

Judgment delivered by < ;‘hairman/Mér‘nber (A)
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CENTRAL ADMINISTRATIVE TRIBUNAL

GUWAHATI BENCH

Original Application No. 63 of 2007.

Date of Order: This, the 13th Day of December, 2007

THE HON’BLE SHRI MANORANJAN MOHANTY, VICE CHAIRMAN

THE HON’BILE SHRI GAUTAM RAY, ADMINISTRATIVE MEMBER

Sri Pradip Kumar Acharjee

$/O Sri Manindra Chandra Acharjee
Presently Serving as the Senior Section
Engineer (Electrical), under the Senior
Divisional Electrical Engineer
Guwdahati.

By Advocates Dr. M. Pathak, Mr. B. Pathak & H. K. Gogoi.

- Versus -

The Union of India

Through the Secretary

Ministry of Railway

Government of India, New Delhi-1.

The Chairman, Railway Board
Rail Bhawan, New Delhi.

The General Manager
N.F.Rdilway, Maligaon

- Guwahati - 781 01l1.

s

The Generadl Monc:ger (Personnel)
N.F.Railway, Mdligaon
Guwahati - 781 011.

The Chief Electrical Engineer
N.F.Railway, Maligaon
Guwahati - 781 O11.

Dr.M.C.Sharma, Railway Counsel.

P33 3 % *

.......

Applicant

..... Respondents.
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ORD E R (ORAL)

GAUTAM RAY, MEMBER (A):

The present Original Application under Section 19 of the

Administrative Tribunals Act, 1985 has been filed by the Applicant seeking

the following reliefs:-

ﬂ].

to set aside and quash the impugned Certificate
of Fitness of Employees for Promotion From Non-
Gazetted to Gazetted Post (Group-B) vide
No.H/37/5 dated 14.1.2006 (Annexure B} and
declare the action of the respondents in issuing
the said impugned certificate/order as arbitrary

. and illegal which can not sustain in law;

to set aside and quash the impugned Railway
Board notification vide no. E(GP)80/2/8 dated
31.10.1991 {Annexure D) and declare the same to

- be issued without any authority or power and as

being ultra vires of the constitutional mandate and
as being violative of Article 14 of the Constitution
of Indiq; ‘

To direct the ~responden‘fs to consider the case of

the applicant for promotion in light of and with

reference to the order of this Hon'ble Tribunal
dated 27.4.2001 in O.A. 172/1998 (Annexure-A);

Or may pass order for any other relief to which the -
applicant is found entitled to under the facts and

circumstances of the case.”

2. The Respondents have contested the Original Application by

filing a counter reply. In the counter reply, inter dlia, the Respondents have

:quoted the codal provisions of Rules 530 and 532(3) of the Indian Railway

3Medical Manual, Volume | = 2000 Edition which are as follows:-

. “530. CLASSIFICATION OF GAIETTED POSTS FOR THE
PURPOSE:- For the purpose of examination of visual
acuity of Railway employees promoted from non-

gazetted to gozetted posts, the gazetted posts should

be divided into two categories as follows:-

- -



o

(a) Al posts of Mechanical, Electiical, Civil and S&T
Engineering and Traffic (Transportation and
Commercial) Department.

(b) Al posts of other departments which are not
connected with frain working or use of trolly on
open line.

532(3)All employees promoted to gazetted cadre from

non-gazetted cadre will be examined for visual acuity

and colour vision as per standards mentioned above
irrespective of their medical category in the non-
gozetted cadre.”
3. We have heard Mr.B.Pathak, learned counsel appearing for
the Applicant and Dr.M.C.Sharma, lecmed counsel appearing for the

Railways-Respondents.

4. During the course of argument, the qumed counsel for the
Applicant, drew our oﬁem‘ién to the additional dffidavit filed by the |
Applicant along with which he has enclosed a copy of the representation
dated 11.12.2007 (Annexure-4) addressed to the 3rd Respondent herein, a
copy of which haos been served on the leamned counsel for the
Respondents, praying for consideration of promotion from Non-Gazetted
Group-C post to Gazetted Group-B8 post based on relaxation in médicoi ’
standards’ and in terms of the provisions of the Persons with Disabilities
(Equal Opportunities, Protection of Rights and Full Participation) Act, 1995,
In this view of the matter, we are of the considered view that ends of justice
will be met if we direct the 3rd R~espondent herein to consider and dispose
of the represen‘foﬁon_of the Applicant forthwith. Accordingly, we direct the
third Respondent to consider the representation of the Agplicam‘ dated
11.12.2007 {Annexure-4} in accordance with Rules and issue a speaking
order and communicdte the same to the Applicant within a period 6f two

months from the date of receipt of this order.
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5. With the dbove observdﬁons and directions, this Original

Application is disposed of with no order as to costs. | '

(GAUTAM RAY) - (MANORANJAN MOHANTY)
 MEMBER (A) VICE-CHA! M'AQL\I/} >/707

0’&%/’ o ﬁmﬁgw
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- IN THE CENTRALADMINISTRATIVE TRIBUNAL
GUWAHATI BENCH : AT GUWAHATI

0.A.No. &2 /2007

‘Sri Pradip Kumar Acharjee - .......... Applicant
-Versus- |
Union of India & others ... Respondents

SYNOPSIS OF THE CASE:

This application has been made against impugned rejection of the
case of the applicant as unfit for promotion vide Certificate of

Fitness of Employees for Promotion From Non-Gazetted to

Gazetted Post (Group-B) No. H/37/5 dated 16.1.2006
——————

(ANNEXURE B) and also the Railway Board notification vide no.
E(GP)80/2/8 dated 31.10.1991 (ANNEXURE D) which has been
issued without any rauthority or power and the vires of the said
notification has been challenged in this application as being

violative of Article 14 of the Constitution of India.

The main grievénce of the applicant is that his case for promotion
to Group B post has been rejected by the respondents on the
ground of his being medically unfit. The impugned action of the
respondents for rejecting the case of the applicant as unfit for
promotion is viclative of the express provisions as contained in
the Persons with Disabilities (Equal Opportunities, Protection of
Rights and Full Participation) Act, 1995 ‘and corresponding
provisions in the lhadian Railway Establishment Manual. Whereas,
the applicant has all along rendered duties at par with all others
without any deficiency or dereliction, the respondents have al
élong clearly discriminated against him o'n the ground of his
disability and such action of the respondents is therefore liable to

be set aside and quashed.

Filed by
BiehaghVittn S
Advocate
12z 2657

o



IN THE CENTRAL ADMINISTRATIVE TRIBUNAL
GUWAHATI BENCH : AT GUWAHATI

0.A.No. &% /2007

Sri Pradip Kumar Acharjee ... Applicant
-versus-
Union of India & others ... Respondents
INDEX

Sl Annexure Particulars Page

1. — _ Application 1-19

2. — Verification 20
Annexure A° ~ Order dated 27.4.2001 in OA. 21-30

172/19¢8

4.  Annexure B Certificate of Fitness vide No. H/37/5 31
dated 16.1.2006
5.  Annexure C Judgment and order dated 7.11.2006  32-49
| in WPC No. 7249/2001
6. Annexure D Railway Board Letter No. E(GP)80/2/8
dated 31.10.1991

(3
o

7. Annexure E Letter dated 25.5.98 51
Filed by:
(Bibhash Pathak)
Advocate

Date: I;Z/g/m
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IN THE CENTRAL ADMINISTRATIVE TRIBUNAL
GUWAHATI BENCH : AT GUWAHATI

(An Application under Section 19 of the
Central Administrative Tribunal Act, 1985)

CRIGINAL APPLICATION NO. ‘é?? OF 2007

BETWEEN

Sri Pradip Kumar Acharjee
Son of Sri Manindra Chandra Acharjee
Presently Serving as the_Senior Section
\ EQgi_neer _(Electrical), under the Senior
.1 Divisional Electrical Engineer, Guwahati.
\ ... Applicant
-Versus- '

1. Union of india,
Through the Secretary,
Ministry of Railway,
Government of India, New Delhi—-1

2. The Chairman, Railway Board,
Rail Bhawan, New Delhi

3. The General Manager,
NF Railway, Maligaon
Guwahati — 781011

4. The General Manager (Personnel)
NF Railway, Maligaon
Guwahati —~ 781011

5. The Chief Electrical Engineer,
NF Railway, Maligaon
Guwahati ~ 781011
... Respondents

Sni Pradip lon Fokerper
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(i)

(ii) .

(i)

DETAILS OF THE APPLICATION

PARTICULARS OF THE ORDER AGAINST WHICH THE
APPLICATION IS MADE: | )

This application has;been made against i_mpu'gned_ rejection of
the case of the applicant as unfit for promotion vide Certificate
of Fitness of Employees for Promotion From Non-Gazetted to
Gazetted Post (Group-B) No.. H/37/5 dated 16.1.\2006
(ANNEXURE B). ' |

The Railway Board notification vide no. E(GP)80/2/8 dated

.31.10.1991 (ANNEXURE D) which has been‘issued without any

authority or'power and the .vires of the said notification has
been challenged in this application as being violative of Article
14 of the Constitution of India.

The impugned action of the respondents for rejecting t‘he case.
of the applicant as unfit for promotion is violative of the
express provisions as contained in the Persons with Disabilities
(Equal * Opportunities, Protection of Rights and Full
Participatibn) Act, 1995 and corresponding provisions in the

Indian Railway Establishment Manual.
JURISDICTION OF THE TRIBUNAL:

The applicant declares that the subject matter of the instant
application is within the jurisdiction of this Hon’ble Tribunal.-

LIMITATION:

The applicant further declares that the subject matter of the
application is within the period of limitation prescribed under

the Section 21 of the Central Administrative Tribunal Act, 1985.

B fracty bn Acker



4.1

4.2

4.3

FACTS OF THE CASE:

That the applicant is a citizen of India and a permanent
resident of Maligaon, Guwahati, in the District of Kamrup,
Assam, and as such _he is eligible to all the rights and
privileges guaranteed under the Constitu{ion of India and all

other laws/ schemes framed thereunder.

The applicant is a B.E(Electrical) Degree holder (1984) frc;m
the Tripura Engineering College. Having been duly selected
and lappoinied, the applicant joined the services in N.F.
Railway from 12.7.1988 as Electrical Foreman in the Scale of
Rs.2000/- to Rs.3200/-. The 'app!icant was initially posted af
the Railway Workshop, Dibrugarh where he served tili
February, 1989. The applicant was thereafter posted at the
Train Lighting Depot, Dibrugarh where he worked till February,
1993. Thereafter he was again transferred and posted at the
Train Lighting Depot, Guwahati. Subsequently, in November
1893 the applicant was posted in the same capacity as Senior
Technical Assistant in the Office of the Assistant Electrical
Engineer, Maligaon. On 7.8.96, the applicant was promoted to
the post of Senior Electrical Foreman [now designated as
Senior Section Engineer (Electrical)]. Since then, the applicant
has been rendering his service in the said capacity with full

diligence and sincerity.

That the applicant was allowed to cross the Efficiency Bar at-

the stage of Rs. 2300/- in the scale of Rs. 2000/- to Rs. 3200/-
with effect from 1.7.1994.

S faaotip Ja- Aok



4.4

4.5

4.6

That the service career of the applicant has been blameless all
along. However, the applicant was once show caused in the
year 1994 for unauthorized absence but the authorities were
satisfied with the reply of the applicant showing medical
grounds for his absence and the said proceedings were closed
with a simple warning to the applicant to be more punctual in

future. The said warning is not a penalty.

That in the year 1996 applicant received letter No. EL/CON/CR-
606/221 dated 22.2.96 whereby certain adverse remarks
appearing in the A.C.R for the year ending 31.3.1995 were
belatedly communic.ated to him and the same was received by
the applicant only on 29.4.96. On receipt of the said
communication, the applicant immediately submitted a
representation.on 30.4.96 praying that he be furnished with the
substance on which the remarks are based as required under
Railway Board's Memorandum No. E(NG)1/90/CR/4 dated
17.1.91. The applicant was, however, not favoured with the
materials as sought for by him in his representation dated
30.4.96. Instead, the respondents by letter No. EL/CON/CR-
606/288 dated 12.6.96 informed him that his appeal against the

adverse remark has been considered by the authority and

rejected.

That the applicant was highly aggrieved by the manner in which
his representation dated 30.4.96 wés converted into an appeal
by the respondents and disposed of without affording him a
chance to actually file an appeal with specific grounds.
However, the applicant was in the meantime promoted on
7.8.96 to the post of Senior Electrical Foreman [now
designated as Senior Section Engineer (Electrical)], and he

had bonafide reasons to believe that he had earned the



4.7

4.8

prometion as per law and the adverse remarks in his A.C.R.
have not been considered to be material against his
consideration for the promotion nor wouid it be used for

weighing his chances for future promotion to Group B post.

That thereaftef, it was notified by the respondent authorities
vide Letter No. E/254/13/Pt.-li(Q) dated 20.2.98 that it has
been decided to hoid a selection for forming a panel of 12 (11-
UR and 1-8T) persons for the post of Assistant Eiectrical
Engineers in Group-B against 70% vvacancies. It was also
notified that the selection would be based on the candidates’
performance both in the written test as well as viva-voice test
and that the written test would consisting one paper of 150
marks for which the qualifying mark was 90/5. Marks were also
allotted for oral test, out of which 25 marks were given for fiye
years’ ACR and 25 marks for personality etc. The
communication also mentioned that an employee was required
to get a minimum of 15 marks in the ACR for five years in order.
to be qualified asv fit for promotion. The communication
contained a main list of 40 (later ektended to 42) employees in
order of seniority. it also enciosed a standby list of 19 persons.’

The name of the applicant figured at SI.No. 38 of the main list.

That the applicant and the other candidates appeared in the
written test which was held on 25.4.98. On 4.5.98, the
respondent authorities forwarded a list of 15 candidates who
had qualified in the said written test for promotion to Assistant
Electrical Engineer. The name of the applicant appeared in
SI.No.1 in the said list. By the said list dated4.5.98 the
selected candidates were also directed to obtain physical
fitness certificates and to appear in Viva-voice test on 28.5.98.

But in the meantime, the vacancy position was reviewed due



4.9

4.10

increase in age of superannuation from 58 to 60 and the
vacancies came down tc 10 from 12 and consequently 13
candidates were called for viva-voce test which was finally held
on 3.6.98.

That the applicant got himself medically examined and also
appeared in the viva-voce test on 3.6.98. He could correctly
answer all the questions put to him and it was informed to him
in the viva-voce that the selection would now depend upon the

marks obtained in the A.C.R. for last 5 years.

That thereafter, the respondent authorities issued the Office
Order No. 12/98 (Elect.) communicated vide Memo No.
E/203/128/Pt-VHI(O) dated 24.6.98 thereby promoting 9
employees to the Rank of Assistant Electrical Engineer. The
name of the applicant was excluded from the said order. Being.
highly aggrieved by the action of the respondents and said
order dated 24.6.98, the applicant approached this Hon'ble
Tribunai by filing an Original Application which was registere.d
as O.A.No. 172/1998. By the said OA.172/1998, the applicant
assaiied the exercise of the respohdents in not considering him
for promotion as arbitrary and discriminatory. It was inter alia
averred in the application that the promotion has been denied
'to the applicant on the ground that he failed to get minimum 15
marks from 5 years A.C.R. while the respondents acted on the
A.C.R. for the year 1994-95 which was belatedly communicated
without affording him a chance to represent against it. The
applicant also ciaimed that by the said promotion order, his

juniors were made to supersede him and he implicated such

juniors as party to the case.
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That the respondents submitted their written statements in the
case and disputed the claim of the applicant. It was inter alia
stated that:

(i) Adverse entries contained in the ACR for the year
ending 31.3.85 was duly communicated to the
applicant.

(i) Non-communication of favorable entries did not
nullify the adverse remarks.

(ili) The promotion of the applicant as Senior Electrical
Foreman (non-gaze_tted.cadre) has no bearing with
.Grou'p ‘B’ selection.

(iv) The Selection committee recommended only the
eligible persons for promotion and the applicant was
found not eligible. |

(v) The applicant did not qualify in the medical test.

4.12 That the applicant filed a rejoinder to the said written

4.13

statements and contended that the adverse remark in his ACR
was belatedly cdmmunicated and he was not given any
opportunity to represent/appeal against it. Evaluation of points
from his ACR therefore is vitiated and not as per rules. The
applicant also categorically stated that his medical examination
report with respect to promotion to Group ‘B’ clearly stated that
he is fit for promotion but his post should not be connected with
train working or use of trolley. It was stated that his case is
covered under Rules 529(1) and Rule 532 (3) of the lndlan
Railway Medical Manual, 1971 (Edition).

That this Learned Tribunal heard the entire case at length and

also perused the records of medical examination and the

"A.C.Rs produced before it by the respondent authormes Upon
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such hearing, this Hon'bie tribunal was pleased to pass the
final order in the case on 27.4.2001. By the said order dated
27.4.2001, this Tribunal was pleased to declare the action of
the respondents as being vitiated with itlegality and directed
the respondents to hold a review DPC against the vacancies
drawn on 3.6.98 and to consider the case of the applicant for
promotion on the basis of the ACRs sans the ACRs for the
years 1993-94 and 1995-96. for the sake of fairness, it was
also directed that the respondents should take steps to cause
fresh medical examination of the applicant. The respohdents
were further directed to complete the above exercise as
expeditiously as possible, preferably within a period of three
months from thé date of receipt of the order by holding a
review DPC as well as fresh medical examination of the

applicant.

A copy of the order dated 27.4.2001 in OA. 172/1998 is

enclosed herewith as Annexure — A,

That the Railway authority respondents, being aggrieved by the

order dated 27.4.2001 in OA. 172/98 approached the Hon'ble

Gauhati High Court seeking judicial review order the order-
dated 27.4.2001. The said case was registered as WPC.
7249/2001. The grounds raised in the WPC.7249/2001 by the

writ petitioner, inter alia, were:

(i) The applicant was not promoted both on count of not
getting minimum qualifying marks of 15 and for not
having a clear medical certificate.

(i) The learned Tribunai acted beyond jurisdiction and erred
in law in directing to consider the case of the applicant -
by Holding review DPC on the basis of the ACRs sans
the ACRs for the years 1993-94 and 1995-96.



(1) That the non Commuhication‘of the adverse remarks in
the ACR for 1994-95 did not render the adverse remarks

non est.

(iv) That the applicant made no prayer to set aside and .

quash the order of promotion of any of the proforma
respondents. ‘ |

(v) That there is no vacanc'y to accommodate the applicant

 without reverting any ohe of the 9 proforma respondents/

promotes.

4.15 That the Hon’ble Gauhati High Court issued notice in the WPC
No. 7249/2001 vide its order dated 20.12.2001 and by the
same order was also pleased to stay the operation of the order
No immediate development therefore took place in the case

and the matter remained subjudiced.

Al

4.16 That the ap.piicant/arespondent No.1 in WPC No. 7249/2001
appeared before the Gauhati High Court and filed his affidavit-

in-oppositior and contested the case all along.

4.17 That the applicani/respondent No.1 in WPC No. 7249/2001 also
filed a petition for vacation of the stay order dated 20.12.2001
and by the order dated 4.4.2003 passed in M.C. 384/2003, the

Hon’ble High Court was pleased to vacate the stay order.

4.18 That on 206.2005, the Hon’ble High Court was pleased to
admit the WPC No. ?249/200’!;>}In‘the. order dated 20.6.2003,
the Hon'ble High Court was pleased to direct the Railways to
Keep one post out pf consideration for promotion as Assistant

Electrical Engineer Group-B till disposal of the writ petition.

dated 27.4.2001 in OA. 172/98 passed by this Hon’ble Tribunal.
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That the applicant had also approached this Hon’ble tribunal
once again through O.A. No. 128/2003 against a notification
dated 15.5.2003 issued to hold written examination for limited
Departmental Competitive Examination for selection'for the
post of AEE/Group B. While disposing of the said OA No.
128/2003, this Hon'ble Tribunal by its order dated 20.6.2003
observed that the ‘applicant may appear in the said
Departmental Competitive Examination without prejudice to his
claim raised though O.A. 172/98. -

That the applicant had afsé once again approached the Hon’ble
Gauhati High Court through M.C. 1782/2005 in WPC No.
7249/01 against the selection process initiated by the
respondents through notification dated 9.5.2005 and the
Hoh’b!e High Court Was p!eased to pass an order on 29.8.2005
thereby directing that the Railways shall make no appointment
without the leave of this Court. It was also directed to the
Railway authorities to comply with the direction given by the
learned Tribunal in O.A. No. 172/98 vide order dated 27.4.2001
and the order passed by the Hon'ble ‘High Court on 20.6.2003.

That the Railways approached the Hon'ble High Court through
M.C. No. 211/2006 thereby seeking modification/vacation in
the order dated 29.8.2005 passed by the Hon'ble High Court in
M.C. 1782/2005 in WPC No. 7249/01. Through that petition;
the Railways contended that the order of the Hon'ble Tribunal
in O.A. 172/98 and the order of the Hon’ble High Court dated
20.6.2003 has been complied with and the applicant was called
for a medical test on 16.1.2006 which he failed to clear. Hence,

the applicant cannot be considered for promotion as he failed

i Praolip I Aot
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to clear the mandétory medical test which is required to be
cleared for promotion to Group B. In view of that, the order-
dated 29.8.2005 is liable to be modified/vacated.

A copy of the Certificate of Fitness of Employees
for Promotion From Non-Gazetted to Gazetted °
Post (CGroup-B) vide No. H/37/5 dated 16.1.2006 is

annexed hereto as Annexure B.

That there after the applicant filed a contempt case in the
Hon'ble Gauhati High Court vide Cont. Case No. 241/2006
alleging violation of the direction given by the Hon’ble High
Court. The séid Contempt case is pending disposal before the
Hon’ble High Court. But in view of the writ petition itself having
been finaliy disposed of and closed, the said contempt case

has now become infructuous.

That the WPC No. 7249/2001 came'up for hearing before the
Hon’ble Gauhati High Court on 3.11.2006 and 7.11.2006. On
7.11.2006 the Railways filed another petition stating t‘hat the
order of the Hon’ble Administrative tribunal has been complied
with and in view of that the writ petition has become
infructuous. ThevHon’ble High Court heard both the parties in
detail and passed thg final judgment and order in the case on
7.11.2006. By the said judgment and order daied 7.11.2006,
the Hon’ble High Court closed the writ petition has being
infructuous. However, in para 31 of the said judgment and
order dated 7.11.20086, liberty was granted to the applicant

(respondent no.1) to approach appropriate forum for redressal

of his grievance which read as under:
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“ 31. In the backdrop of the above facts and
circumstances, in our considered opinion, it is felt
that if the respondent No.1 is at all aggrieved by |
any action taken by the writ petitioners in
implementation of the impugned judgment and
order in its letter and spirit and if the same has
anyway prejudiced the interest of the respondent
No.1, he has the liberty to approach any
appropriate  forum  for redressal of  his

bH

grievance............

" A copy of the judgment and order dated 7.11.2006
passed in WPC No. 7249/2001 is annexed hereto

as Annexure C.

4.24 That in view of the above facts and circumstances, the

4.25

appii_ca‘nt has preferred this application before this Hon'ble
Tribunal chailenging the legality and validity of the impugned
report of medical; test dated 16.1.2006 based on which the
case for promotion of the applicant to Group B post has been

rejected by the respondents.

That the applicant humbly begs to state here that the case is
not barred by res judiciata as the learned High Court has not
disposed of the writ petition on merit bu-t the same has been<
cios;ed as infructuo.us as the writ petitioner (Railways) did not
want to pursue the writ proceedings. Hence, this Hon'ble
Tribunal is the proper forum under the law to challenge the
impugned action of the respondents in rejecting the claim of

promotion of the applicant to Group B post.

Seoi Praocty H W
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That the rejection for consideration for promotion of the
applicant by the respondent authorities is based on the Railway
Board Letter No. E(GP)80/2/8 dated 31.10.1991. By the said

letter, the decision of the Board was conveyed that the Group

‘C’ employees qualifying in the selections for promotion to
Group ‘B’ posts but not passing the prescribed medical
standard should not be promoted to Group' “B’ even on ad hoc
basis. Decision was also taken that the prescribed medical
standard should not be included in the panei. Accordingly, only
those who qualify ih the medical examination of prescribed
standard should be called for viva-voce. According to the
respondents, based on the said letter dated 31.10.1991, the
applicant was called for medicai test on 16.1.2006 which he
failed and he was declared unfit for promotion. It is also
pertinent to state here that the result of the said medical test on
16.1.2006 was not at all communicated to the applicant a‘nd the
applicant could !_ea»n_n about the result of'the said medical test at
a much be!a{ed'_ s{ége when the respondents filed the same

before the Hon'ble-High Court.

A copy of thé Railway Board Letter No.
E(GP)80/2/8 dated 31.10.1991 is annexed

hereto as Annexure D.

That the applicant, though this instant application is challenging

the constitutionality of the said Railway Board itetter No.
E(GP)80/2/8 dated 31.10.1991‘ The classification sought to be
made by the said letter between those who are medically fit and
those who are not medically fit is an unreasonable
classification violative of the provisions of Article 14, 16 and 21

of the Constitution of India.

I
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4.28 That the applicant begs to state here that the nature of duties

preformed by him in his present Group ‘C’ post is as strenuous,
meticulous and deserving attention, concentration and
efficiency as that any person in Group ‘B’ is required to

perform. A comparative list of duties in Group B and Group C is

presented hereunder -

Group B

Group C (duties preformed by
the applicant)

Tender cases pertaining to
power supply items including
RSP and M&P items --
Revision of EAR of power
items -- Monitoring of stock
position of power supply
items -- Leave of Group-D
staff -- All works in
connection with telephone
etc. -- IN-charge of electrical
control -- Preparation of
technical specification,
approved list of
manufacturers for power
items -- Misc. items like
telephone bills, repairing of
T& P items of CEE’s office
etc. -- Maintenance and
repair contract of T&P items,
machine items of HQ etc. -
Any other work assigned by
CEE, Dy.CEE/PS & SEE/PS

Worked as incharge of work
section of DEE/GHY’s Office.
His job included preparation of
estimates, work schedule of
tenders including design of
electrical system and drawing-
liasoning with field supervisor-
prepared estimate, design,
drawing and tender schedules
of 33 KV sub-station at Gosala-
Maligaon including supervision
of construction work ----Worked
as incharge of Pandu Power
Station looking after about 3500
no. of quarters, 25 water
pumps, 16 sewerage pumps-
looking after contractual works,
looking after electrical
maintenance of Saraighat

| Bridge—looking after about 54

Nos. of HT Transformers ---
Preparation of technical
statements, MCDO/PCDO,
liasoning with field supervisors,
training lighting depot, air
conditioning depot and power
houses.

If the applicant, with his present medical condition is fit for duty
in Group ‘C’ post, any criteria based on his present medical
condition seeking to debar him from promotion to a job that
would require the same sort. of duties to be performed in aA
senior post is unreasonable and arbitrary and is liable to be set
aside and quashed as being in clear violation of the mandate of

Article 14 of the Constitution of India.

sui Juasty fa-ekes
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4.29 That the applicant also begs to stéte here that he is entitled to
the benefit under the Persons with Disabilities (Equal -
| Opportunities, Protection of Rights and Full Participation) Act,
1995. The applicant comes under the definition of Section 2(u)
of the Act and as per Section 47(2) of the Act, no promotion
shall be denied to a person merely on the ground of his
disability. it is also pertinent to state here that the Railway -
Board has itself made necessary amendments to the Indian
Railway Estabiishment Manual in order to prevent
discrimination merely on the ground of physical disability in
view of the Persons with Disabilities (Equal Opportunities,
Protection of Rights and Fuli Participation) Act, 1995. The
impugned action of the respondents in rejecting to consider the
promotion of the applicant on the ground of medical unfitness is
therefore prima facie illegal and liable to be set aside and

guashed.

4.30 That the respondents have also ciearly contradicted
themselves as much as in that in the year 1998 vide
No,il/37/5(M/B) dated 25.5.98 the applicant was found fit for
promotion to Group B service if the post is not connected with

Train Working or use of Trolley.

A copy of the letter dated 25.5.98 is annexed

hereto as Annexure E.

4.31 That bécause of the impugned discrimination done by the
respondents, the service career of the applicant has received
several set backs and as many as 15 persons who were much
junior to him has been till date promoted to\'posts senior to him.

Whereas, the applicant has all along rendered duties at par
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with ali others without any deficiency or dereliction, the
respondents have all along clearly discriminated against him on
the ground of his disability and such action of the respondents

is therefore liable to be set aside and quashed.

4.32 For that in any view of the facts and circumstances of the case
and the provision of law the impugned action of the
respondents in rejecting to consider the promotion of the
applicant on the ground of medical unfitness is liable to be set

aside and quashed.

3. GROUNDS FOR RELIEF WITH LEGAL PROVISIONS:

5.1 For that the impugned rejection of the case of the applicant as
unfit for promotion vide Certificate of Fitness of Employees for
Promotion From Non-Gazetted to Gazetted Post (Group-B) No.
H/37/5 dated 16.1.2006 (ANNEXURE B) is illegal and arbitrary
and is liable to be set aside and quaéhed-as being violative of

the provisions of Art.14 and 1€ of the Constitution of India.

5.2 For that the cléssification sought to be made by the Railway
Board Letter No. E(GP)80/2/8 dated 31.10.1991 (ANNEXURE
D) between those who are medically fit and those who are not
medically fit is ultra vires of the constitutiona! mandate and an
unreasonable classification violative of the provisions of Article

14, 16 and 21 of the Constitution of India.

5.3 For that the impugned rejection to consider the case of the
applicant for promotion is violative of the provisions under the

- Persons with Disabilities (Equal- Opportunities, Prote<ction of
Rights and Full Participation) Act, 1995. The applicant comes

under the definition of Section 2(u) of the Act and as per

Sai fracty ku-fohorgts



Section 47(2) of the Act, no promotion shall be denied to a

person merely on the ground of his disability.

5.4 For that the impugned rejection to consider the case of the -
applicant for promotion is violative of the provisions of the para
189-A, 213A, 1301, 1302, 1303, 1309, 1310 and 1311 of Indian

Railway Establishment Manual.

5.5 For that if the impugned action of the respondenfs in not
considering the promotion of the applicant is ailowed to operate
and the same is not set aide and quashed, that would amount
to violation of the prévisions of Article 14, 16 and 21 of the

Constitution of india.

5.6 For that in any view of the matter and the provisions of law the
impugned Annexure B and Annexure D are not tenable in law

‘and the same are liabie to be set aside and quashed.

6. DETAILS OF REMEDIES EXHAUSTED:

That the applicant declares that he has exhausted all the
remedies available to him and there is no alternative and

efficacious remedy availabie to him.

7. MATTERS NOT PREVIOUSLY FILED OR PENDING IN ANY OTHER:
COURT:. ‘

That the applicant further declares that he has previously filed
the OA No. 172/1998 before this Hon'ble Tribunal which was
disposed of vide judgment and order dated 27.4.2001. The said

order was challenged by the respondents in the Gauhati High

Court vide WPC No. 7249/2001 which is also disposed of vide -

Sui frasly lo-Aeherjie
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judgment and order dated 7.11.2006. Other than this, the
applicant has not filed any application, writ petition or suit
regarding the grievances in respect of which this application is
made, before any court or any other Bench of the Tribunal or
any other authority nor any such application or suit is pending

before any of them.

8. RELIEF SOUGHT FOR:

Under the facts and circumstances of the case, the applicant
most respectfully prays in this Hon'ble Court that the
applicatidn be admitted, records of the case be called for and
notices be issued to the respondents directing them so show
cause as to why the relief sought for should not be granted to
the applicant as prayed for and after hearing the parties and
perusing the records including the causes, if any shown be the

respondents, Your Lordships would also be pleased to direct

the respondents :

8.1 to set aside and quash the impugned Certificate of Fitness of
Employees for Promotion From Non-Gazetted to Gazetted
Post (Group-B) vide No. HI37/5 dated 16.1.2006 (Annexure
B) and declare the action of the respondents in issuing the said

impugned certificate/order as arbitrary and iliegal which can

not sustain in law;

8.2 to set aside and quash the impugned Railway Board
notﬁfication vide no. E(GP)80/2/8 dated 31.10.1991
(ANNEXURE D} and declare the same to be issued without any
authority or power and as being ultra vires of the coﬁstitutional

mandate and as being violative of Article 14 of the Constitution
of indig;



8.3 To direct the respondents to consider the case of the applicant
for promotion in light of and with reference to the order of this
Hon'ble Tribunal dated 27.4.2001 in OA. 172/1998 (Annexure
- A%’ '

8.4 Or may pass order for any other relief to which the applicant is

found entitled to under the facts and circumstances of the

case.
9. INTERIM ORDER PRAYED FOR:

Pending disposal of the application, the applicant prays for

grant of an interim order to direct the respondents to keep one

post of Assistant Electrical Engineer Group ‘B’ vacant till the

final disposal of the application.

10. The application is filed through Advocate.

11.  PARTICULAR OF 1.P.0.:

1.P.O. NO. P 346G 65155)
Date of Issue :10.3.0F
Issued from . Gosahah
Payable at : Guwahal

12, LIST OF ENCLOSURES:
As stated in the INDEX.

Verification ...

1 fuackip fou ey
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VERIFICATION

I, Sri Pradip Acharjee, son of Sri Monindra Chandra Acharjee,
aged about 44 years, permanent resident of Maligaon,
Guwahati-11, District- Kamrup, Assam do hereby solemnly
affirm and state that the statements made in the gpbp%iciagtion in
parad. 2,24 4d,8:06,4:24,4°25,4:2%, 428,429, 4233, 432, “are true to
my knowledge and belief , those made in para 4:2.43.,4:S12
LS, 41T f2 4723, 9° 2% 4230 peing matter of records, are true to
my information derived therefrom and the rest are my humble
submission and legal advice. | have not suppressed any
material fact of the case.

And | sign this verification on this .[&.th day of February 2007

at Guwahati.

S1i Proolp b Ackey/

"Deponent
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ANNEXURE : A

IN THE CENTRAL ADMINISTRATIVE TRIBUNAL oy
GUWAHATI BENCH | - .

- -Original Application No.172 o. 1998

ot

o . _
Date o decision: This the 27}l day o. April 2001

The Hon'ble Mr Justice D.N. Chowdhury, Vice-Chairman

Thé Hoh'ble Mr K.K. Sharma, Administrative Member

Shri Pradxp Kumar Acharjee,

Senior Section Engineer (Electrical),

Pandu Power House, N F. Railway, :

Guwahati. : ' . .esssApplicant

By Advocates Mr G.K. Bhattacharyya, Mr G.N, Das and
Mrs B. Dutta Das. ’

e — %"

- versus -.

P

The Uhi_on"o{ India, represented by the
General Manager, N.F. Railway,
Maligaon, Guwahati.

I
|
|
.

2. The General Manager (Personnel), ‘ ,
N.F. Railway, .
Maligaon, Guwahati.

The Chie. Electrical Englneer
N.F. Railway,
Maligaon, Guwahati.

‘The Divisibnal Electrical Engineer,
N.F. Railway,
Maligaon, Guwahati.

Shri K.K. Sen Laskar, ' _
~ Shri B.B. Das - ' o
Shr1 S Mazumdar . ’ ' "
- Shri S.B. P. Singh -

Shri U.K. Bl_swas

10. Shri D. Kabhali \

11. Shri Arunangshu -Roy

12. Shri A. Kundu

13. Shri S.K. Bhowmick -

Applicant Nos.5 to 13 are working as Assistant Engineers under the
N.F. Railway. S

L . ......RE€SpONdents .
By Advocate Mr J.L. Sarkar, Railway Counsel.

"

Ccruﬁed to be true. Copy

R . A Goop'

Advocate




ORDER

CHOWDHURY.]. (V.C.)

Thé' _application under Section 19 o« the' Admi‘ni‘strat’.iVev Tribunals
Act, 1985 has arisen and is dxrected against the O..ice Order No 12/98
dated 2461998 promoting nine oOuiicers including the respondent No.5, |
who is junior to the applicant, to the rank o. Assistant Electrical Engineer

superseding the claim ‘0. the applicant. as well as the selection process

including the Select List prepared by the Selectidn Committee .or thé

in the .ollowing circumstances:
The applicant, on obtaininQ the B.E. degree (Electrical), joined

the N.F. Railway as Electrical Foreman in the scale o. pay O Rs.2000

1993 he was posted in the same capacity as Senior Technical Assistant
—_—

applicant' was sér{'ing under the Assistant Electrical Engineer, 'MalrgaOn,
he was served with a letter dated 22.2.1996 communicating adverse
—_—

remarks in the -Annual Con.idential Report (ACR .or short) Lor the year

"3.(a) Imtlatwe and direction - Needs .urther improvement.

(c) Keenness/promptness - He is not keen and prompt in
and e..iciency. discharging his duties e.iciently.
. 15. Has his work been - Almost satlslactory But. his
satis.actory attitude is reluctant.”

The applicarit  wrote co the Cth ‘Electrical Erigineér, N.F. Railway
requestmg hlm to .urnish the substance O« the .avourable remarks contained
in the ACR .or the year endmg on 31.3.1995 to enable him to put up
e
an appeal agamst the adverse remarks. AIongthh the _representatlon the
applicant a;lso enclosed the Railway Board's letter No.E(NG)I/90/CR/4
dated 17.6.1991 indicating the requirement O .urnishing: the .avourable
e ’ .

remarks in the ACR. The applicant was, however, not ,avoured with

ost. 0. Assistant Electrical Engineer Grouj ‘B! against the 70% vacancies, .
p g p g | ,

to Rs.3200/-. He was posted at Dibrugarh and Guwahati. In November

in the Oulce o. the Assistant Electrical Engineer, Maligaon.: While the - -

ending 31.3.1‘995. The ‘relevant part o. the adverse remarks commumcated _
LT v

the materials as SOu"ght ,or by him in his representat‘idn'-dated 30.4.1996.
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The respondents, however, by their communication dated 12.6.1996 in.ormed
" o .
the apphcant that on consideration O nis appeal against the .adverse

remarks appearing in- the ACR o: 1994-95 the same was rejected. However
o

it will be pertment to mention that by his communication dated 30.4.1996
. bl

Engineer, he only sought ’&)r certain materials

L\-—-v
to enable hlm to submlt a

addressed to -the Chre

n eunective representation. The. respondents

by Ou.ice Order datede seven 01 siCers -inc-ludfn»g the

applicant to o.'.u.:late in the post O: SS/CTA/Sr.EF in the scale 0. Rs.2375- -

3500. The respondent authority decided to hold the selection .0F .orming

a panel Os 12 (11 Unreserved and. 1 Scheduled Tribe) persons Nely the

post 0. Assistant Engineer, Group 'B' against 70% O the vacancies. -A

commumcatron to that e..ect was sent vrde memo No.E/254/13 Pt 1(O)

dated 20.2.1998 addressed to the General Manager (Constructlon)/Mahgaon,
Ritraddohin

General ~Ma"nager (Personn‘ell/Metro Railway, Calcutta, 'CEE, Mallgaon,
etc. Tt commumcatlon also indicated that the selection would be- based
on the candidates per.ormance both in written test as well as viva-voce

- test and that the written test would consist one paper o:l:' 150 marks-

.orwhlch the quah.ymg marks was 905 Marks were also allotted sor

oral test, out O which 25 marks were grven Jor ve years A(,R and

25 marks Of personahty etc. The commumcatron also mentioned that

an employee was requrred to get a minimum o« 15 marks in the ACR
or .lve years -in order to be qualisied asv.lt Lor promotion. The

commum(:atlon contained a "main list or .0rty employees in order O.

It also enlcosed a standby list o. nineteen: persons. The name

0 the appllcant Jgured at serlal No.38 0. the main lrst and the name

0: the’ re_‘spondent No.5 appeared at serial N02 O the standby hst. By

ZH NS

a message "dated 4.5.1998 the respondent No.2 .orwarded a llst [N
F‘_——’—_- e .

.1.teen candrdates who had quali.ied in the writtéen test .Of Assistant
Engineer - (AEE .or short) and the name 0. the applicant in

instru_cted the -applicant

Electrlcal

that list ~appeared at serial No. . The message
—

and the other success.ul candldates to obtain physrcal rrtness certiiicates

ya voce test on 28.5.1998. Due ‘to .the extension
v/’——q

and to :-_app'ear in the vi

Onaeovessoss o~
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o, the age O -rét_irement‘ .rom 58 to 60 years the vacan*c‘y‘ p‘os’it’ioh_wa‘s'
reviewed. As a result o. the review, the number 0. vacancies againét
70°% quota came down toO 10 (Unreserved - 9, SC - nil, ST = 1. AS
a result O thi_a said exercise, six junior candidates were excl'uded and
The viva-voce test

only 13 persons were called .or the viva-voce test.
was inally -held on 3.6.1998. The applicant appeared in the said viva-
voce test.

2. By the impugned O..ice Order No.12/98, communicated vide
‘memo No.E/283/128/Pt-VIIl(O)  dated 94.6.1998, nine persons ‘including

-(-/—,_- .

respondent No.5> were promoted to the rank o. AEE. The applicant assailed
the a.oreéaid exercise .or not considering him .Or promotion as arbitrary

and discriminatory. It was averred in the application that the reason

Lor not empanelhng the applicant was on the ground that the applicant

.ailed to get_the minimum 15 marks .rom 5 years ACR. According to
the applicant the respondents acted upon the entries O the ACRs wit‘hout_

giving him an opportunity to explain or represznt agamst .the eéntries

o. the said ACRs. It was alleged that against - the adverse rema'rks in the

ACR .or the yéar. 1994-95, the applicant since . could not submit his

d upon and "’ the ACR

representation, the same could not have been acte

O 1994-95 was not be.ore the Selection ‘Board.and .or ‘which no marks

could be prov1ded to the apphcant.

The respondents submitted their written statement. and denied

nd disputed‘the applcant's claim. In the written statement it was stated

inter alia, that the adverse enmes contained in ther ACR :or the year

ending 31.3. 1995 was duly commumcated to the appllcant adv1smg him

to submit'a‘p‘peal against the . adverse remarks, i« hé sO _desired, .or -due

considéra-t‘-ion 0. the accepting authority. According to the respondents
the applicant chose not to submit any representation. Instead, -the applicant
requested vthe administration to .urnish him with .the substance O: the
.avourable ;':emarks appearing 'in the ACR. Non-communication 0: \avourable

entries did not nulli.y  the communicated adverse remarks. As regards

the promotion O« the applicant to the non-gazetted cadre .fom: the grade

Otseserorce
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(o Rs.2000 3200 to the grade Os Rs.2375-3500, it Wa's stated that the
said promotion hod no bearing with: the communication O: adverse remarks
in the ACR .or the period ending 31.3.1995. For promotion to non- gazetted
cadre, the - actoal points earned in the ACR were added- to ‘the- total
marks obtaieoed by the candidates. For Group 'B' selection,one has/had
to acquire xﬁiﬁimum 15 marks out 0« 25 under the head 'Record 0. Service'..
There is/was no quali.ying marks laid down .OT promotion within non-
gazetted cédre under the head '‘Record O: Service' and there is/was a
speci.ic minimum quali.ying mark, i.e. 15 out O: 25 under the head
'"Record Os Service'. For promotion to Group 'B' post, passing O« Atbhe
prescrlbed med\cal examination was a necessary prérequiéite. l-n‘ the instant

case, - the other candldates were clear_ed on medical éxaminati‘()n-, but-

the o;plicant was given 2 conditional certi.icate and relaxation o.’mecvli.C_al
standard was not c_ontemolated under the system. The r‘e's‘pondénts denied
the allegation o. the applicant that the ACR .or the year 1996—97. was not
made available pe.ore the Selection Board. The Selection Committee
on object_i-ve assessment, recommended the eligible persons .or promotion.
The case O the applicant was iairly considered a'r.‘rd;thoi competent
authority ‘.’did not .ind him eiigib\e ,or promotion. TherofOre-, ‘the promotions
were law..uily made. - The respondents placed the _rélév-a‘nt iACRs oe..‘ore
us and asserted that the éradings were made on the basis O: ‘record O:
service. ;'Vlt was also asser‘ted that the applio'ant_did ot qualicy in ‘éhe

medical test and .or that purpose re.erred to the records.

4, | mr  G.X. ‘Bhattacharyya, the learned = St. counsel .or the
applicant, in course 0. his arguments, urged that ’p'assing o. the visibility
test .or the post O Assistant Engineer was not an essential COndition.
The learned counsel .or that purpose invited our attention to the Indian
Railway ‘Medical Manual and re.erred to some O the provisions, more
partncularly, the prov:sxons contained in pWe said
h~1a‘nual. The learned counsel submitted that since the post kin question
is not connected with train working and use o. trelley on open line, the

q‘ue’stxon O exammanon O+ visual acquity was not a statutory requirement.
5. L mr J.L. Sarkar, learned Railway Counsel, cowtermg he

arguments Ou Mr Bhattacharyya, also re.erred t6 the lndnan Railway

Me"d\ca\.......
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‘Medical Manual and partlcularly reterred to paras 530, 531 énd 532 and

<

submitted .tha’t all employees .or promotion to the gazetted cadre JTOom

non-ge_;ette'd cadre are required to be examined .or visual ‘acuity a‘n'd

colour perception as per standard mentioned in respect O ' medica-l

S

examination o. non-gazetted cadre. On perusal o. the provisions 0. the
Manual, the_examination sor visual acuity and colour vision as per standard

prescrihed,ﬂeannot be ruled out.

6. Mr Bhattacharyya next re.erred to the medical examination
report and placed at our dlsposal reports o. eight ossicers .‘or the ptxrpoSe'
o prom_-Ot'ion. The learned counsel submitted that the report that was
heavily" relied upon by the respondents .0r exdu‘din‘gthe applicant .rom
consideration .or promotion was a \casual‘and per.unctory feport. The
learned_ counsel, partlcularly re.erred to the {orms‘ dit.erehtly USed' 1or
di...erent_purposes. Pointing to the report dated 25.5.1998, the learned

[

counsel s’ubm'itted that the concerned o..icer remarked that -the applicant -

was not to be connected with train working or use O trolle‘y.‘ The learned
kcounsel submltted that the report was not used in the written statemen‘t
nor- the .ull materlals justi.ying the remark O the Medlcal O..icer was
\-\i '%Rlaced, and there,ore, it would not  be just and lair to act upon ipse.
%nxnt. Mr Sarkar, however, submitted that the reports were ‘submitted
5& the Medxcal O..icer on proper assessment or the .act situation and this

could not be lightly brushed aside.

7. . We have perused the three medical exammatxon reports dated
135 1998, 15 5.1998 ahd 255 1998. The .irst two .reports were addressed
(—\/\/\/‘ T —t i — .
to the General Manager(P), Mahgaon and’ copies O« the " reports were
endorsed to the concerned sta.., besides sehd’ing_‘a c"opfy to the .Deput'y- '
Chies Engineer/CCON/Maligaon. The a.orementioned two reports were

‘ .urni.sed:, as per the requisition sent by the General Manager of 4.5.1998.

The report dated 25.5.1993 was instead addressed to the DEE/Elect/MLG

on ‘the requisiti-On 0. the DE dated 6.5.1998. ‘Why separate procedures
ARSI

were adopted by the Railway Administration in this matter was not ‘made

known to: us. The .irst two requisitions were sent by the ‘General Manager,

Blteessseees
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but as to_ why a di..erent requisition had to be sent by the’ DEE in-t"he-'
case O: the applncant was, however, not made known to us. The report
.ound the appllcant it .or promotion to Group 'B' service, but- qualmed
the sard remark by statmg that the post was not to be connected thh
train workmg or: use 0. trolley. Why that remark had to. be made by
the commumcatlon dated 25.5. 1998 was not dlscermble. The nature or
the test - applled or determlmng the visual acuity as well as the reasonsl

- made it di;;i_c‘_ult to accept the conclusion indicated in the report.

8. Admittedly, the ACRs were the inputs .or the record o« serv‘ice
and marks. were awarded on the basis 0. the 'Record 0. Service'. As
per their ovvn showing 'marks .or 'Record o. Service" was ‘to. be ‘given
on the basis 0. con.idential report .or the last .ive years; For ’that purpose
the weighted average O. the .ive attributes o. Section lr Osx the .ACRSv
0. non-gazetted stas. in grades o. Rs'.1600-26’60‘ and’ ab’ove was - to- be
taken.. The 'ratings on the ACRs were already "indic'a-fted by executive
instructions/circulars. As per the ratings on the ACRs, 5 marks were
to be allotted .or 'Outstanding', 4 marks .or 'Very Good', 3 marks .of

'Good', 2.5 “marks .or those who were .ound 'not .it', 2 marks .or

'Average' and 1 rn-ark wor 'Below Average'. Therero‘re, the ACRs play‘
a vital role. A person who is/was shown as 'average' in the ACR is/was
not ,ound .t .or promotion. Naturally, .or the sake o. .airness, the
concer‘n?d person is to be intirnated or made known ahead o dti‘me ab'out*
the remarks 'averag‘e' entered in the ACR to 'e'nab'l'e" h’im». t'o improve.
. his perrormance or otherwrse to clari,y his posmon. An adverse remark -
is not to ’be’ acted' upon .or denying the promotlonal bener-i't unless the
same was - communxcated to the person concerned SO that such person
- is provrded thh an opportumty to rmprove his quality o work and conduct
“and otherwnse to exphcate and/or demonstrate his quallty. An ACR ’»is’»
the index o. »the per.or’mance o. -a Government servant. The “object o
such Acon_‘r-i'dent_ral report is basically with an object t'o improve t'he
per.ormancé O. -the Government servant by making hirn’ aware 0. his
area 0. welakness. The reasovn' .or communicating the. ‘adverse entries
is to enable the Goverment servant either to have the opportun'ity to

[ L '
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explain his conduct soO that he may e..ectively explain the adverse entries
as uncalled .or or to provide him with an opportunity to ponder: over
the matter .or his improvement.

9. From the records made available be.ore us in the ACR o.

1993-94 the applicant was shown. as 'Average'. The Reporting O..icer

in his report dated 3.2.1996 against the columns 'Attendance', 'General

Intelligence', '‘Power to control others, 'Organising/Supervising ability',

'Capacity .or hard work, 'Power o. dra.ting' and “Khowled'g'e' 0. Rules,

Regulations and procedure' remarked as 'Good'. Against the columns
'‘Relations with others: (a) those above' it was remarked as 'Average'

and 'lb). those below' it was remarked as 'Good'. Against the column

'Integrity' it was shown as 'Beyond doubt'. However, against the columns

'"Tact and Temper', 'Conduct', 'Initiative and direction' and 'Ceenness/

promptness -and e..iciency', the applicant was shown as 'Average'. Against

the column "Technical abilities', the applicant was shown as 'Good'.~
Against. the column 'Has his/her work been satisiactory? I« noty

respect,. he/she has .ailed?’,

satis.actory. He does not take initiative in discharging his ~duties promptly
and euiciently.' In the last column, 'Grading' the Reporting O.‘;ic'er

remarked as 'Average'. It would be pertinent to mention that in the

"';j',‘_,ﬁ éoluvmn “or Sely Appraisal'o":Part I, the applicant at serial No.2 made

‘ﬁ‘::{'.%he .ollowing report at item 2 under the heading 'Award":

Yo « . E ) .

: B\} ' "(2) AWARD: Mr J. Upadhyay, Member Electrical,, RLY. BOARD
Inspected TL depot

as award to TL and AC sta.: vide Rly. Board's L/No.93/Elec(G)/

145/1 dt. 2.10.93 New Delhi."

" The Reporting O..icer in column 1 against the entry: "Does the Reporting

O..icer agiée with the statement made in Part-II? [, not the extent

o. disagreement and reasons there.or?', remarked as 'Yes, - agreed to

except Item No.2 sincT it is not his sel,-contribution.' In the sel. appraisal

resume, the applicant clearly pointed out that the ‘award was given to

TL and AC staw. In the ACR o. 1994-95 the applicant was graded as
'Good'. In the same report at column 17 it was remarked as 'One minor

penalty chargesheet was issued and censured'. However in Section 1l 04

theeeeeeeess

‘in what

the Reporting Ouicer remarked as 'No so

GHY- on 1.10.93 and sanctioned Rs.5000/-



the ACR, the applicant was reported as ;'Average' excé‘pt in'cblu'mn 2(e)
'Abi’lity‘to‘ en.orce discipline, where he was‘ sho'wn. as 'Good'. Thé,a.‘oresai;j
report showiﬁg the applicant 'Average' .or the year 1.9“94—9‘5 was,
admittedly,. not ,urnished. Against the adverse entries in ‘fhe ACR Os
1993-94, the. applicant was in.ormed about the 'adv’er“‘se rer‘ijérks vide
communiggxtion dated 22.2.1996. The applicant sought .oOr ‘mor'e. detai:ls
or s.ubm.itting the repres‘entation and/or éppeal. In a most cavalier .ashion
the respondents tt‘xrned down ﬁis application dated 3(").;4.19'96‘ by their
communication da"‘t:;éd‘ 12.6.1996. Despite the a.orem-enti'oned. ad‘_v'e-r":se‘
grade; Naturally, it can be in.erred that despite the ’pur.ﬁOrted. ‘remarks

in the ACR o. 1993-94 the applicant was promoted.

10. _ We have already mentioned about the 'natui'e. o. the 'p‘er.ormah‘ce,
appraiéal. The sanctity and importance o. appraisal O: per.ormance canho;
be gainsaid: The authority who is entrusted with' the preﬁa-rétion o. the
ACR is to act with .ull responsibility and since those remarks aré O.
crucial‘ nature in determining the career O: an Ou:iCer, the authority

must objectively judge the situation and only a.ter due care and caution

make such entries. Such remarks as mentioned earlier are necessary to

provide him ‘with an opport:unityﬁ ,or improvement. An ACR is not meant
to be used only as a punitive measure. It may be per_tiri‘ent to réca'll
the .ollowing observations O. the Supreme Court m P.K. Shastri vs.
State 0. M.P. and others, reported in (1999) 7 SCC 329:

".......Be that as it may, weé think that the CRs o: an ossicer
-are basically the per.ormance appraisal 0 the said oOsiicer
and go ' to constitute vital service record in relation to his
career advancement. Any ‘adverse remark in the CRs could
mar the entire career Ou that os..icer. There.ore, it is necessary
‘that in the event O« 2 remark being called .or in the comiden-
tial records, the authority directing such remark must .irst
. come to the conclusion that' the .act situation js such that
it .is imperative to make such remarks to set right the, wrong
committed by the o..icer concerned. A decision in this regard
_must be taken objectively a.ter care.ul consideration 0. all
the materials which are be.ore the authority. directing the
remarks being entered in the CRSueveveeeersansossonnans

consideration 0T promotion, but it also includes right to be considered

A

‘ juS\’. ly.wiinn;o

entries in the ACR 0. 1993-94 the applicam was prdmoted to a higher

be introduced to set at right the wrong committed by the o..icer and

1. ~The right guaranteed under Article 16 is not comiined to mere
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justly, fairly, and reasonably. Where the considerations fall' jar short of
just and reasonable consideration it amounts to a breach o. the constitu-

| tional mperétives guaranteed under Articles 14 and 16.

~Tn the circumstances set out above, we are of the opinion

'authority on the basis of the ACRs sans the ACRs #or the yeaérs: 1993-

against the adverse remarks made in the aloresaid two ACRs in view

0. the fact that the matter pertains to promotion of the year 1998 and

also in view of our observation made relating to the nature of the

-

a review DPC towards selection against 70% vacancies drawn on 36 1998
mmm
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on the bas1s oF the available records mentioned therein. For the sake

[

that the applicant's case for promotion requires to be considered by: the
PP P quir |

94 and 1995-96.~‘Ne do not think it proper to issue a difectibn"to the .
respondents to give ag opportunity to the applicant to submit -his reply
per.ormance appraisal. The respondents are accordingly directed to hold .. ..

Q&m«www,w-, ,;,‘E,mgw‘,mmmxm T A A T B S e T PR B DN SRR
o. fairness we keel that the respondents should also take steps to cause 4resh

medxcallexamm“atlon o#f the apphcant. The respondents .are further dlrected
.

within a penod.o! three months jrom the date o# recexpt.oi t‘he order

by holding a f'e"v‘i‘ew DPC as well as .resh medical examination o the

_applicant.

13. Thé a'ppliCation is allowed to the extent indicated. There shall,
“EV& EY -/
’hmvever

be no order as to costs.
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| IN THE GAUHATI HIGH COURT. R

( THE HIGH COURT OF ASSAM, NAGALAND, MEGHALAYA, ;

 ANIPUR TRIPURA MIZORAM AND ARUNACHAL PRADESH) ;
3

W.P.C. NO. 7249/2001

1. The Union of India, represented by

The General Manager,N.F.Raiway ¥
Maligoan,Guwahati. g
5. The General Manager (Personnel)
N.F.Railway,Maligo_an,Guwahati. |

3. The Chief Electrical Engineer,
N.F.Railway,Maligoan,Guwahati.

4. The Division Electrical Engineer,
N.F.Railway,Maligoan,Guwahati. i

. bPetitioners.

-versus-

Shri Pradip Kumar Acharjec,
Senior Section engineear (Electrical
Pandu Power Houseg,

N.F.Railway, Guwahati.

Respondent. ! ‘
i

Shri K.K.Sen Laskar,
Assistant Electricai Enginecr,
N.F.Railway, Lumding.

shri B.B.Das

Assistant Electrical Enginner, H.Q,
N.F.Railway,Maligoan,Guwahath
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Shri S.Mazumdar
Ass‘istant Electrical Engineer,
Railway Constr,uction,Agarta\a

¢/O General Manager
N.F,.Railway,Ma\igoan.

Shri D.Kahali
Assistant Eletric
, P\anning,Maligaon,guwahati.

10.

11.

L o SR 2 R

,Cor\struction

Shri $.B.P.Singh,
Asstt.Electrical Engineer (W) HQ.
N/F/Rai\way,Ma\igaon,Guwahati..

Shri U.K.Biswas,
' Asstt.E\ect‘rical‘ Engineer (C ),

.New-Bongaigaon.

al Engineer (CON),

- ghri Arunabgshu ROY, .

Assistant Electrical Engineer (Con).
Railway, Silchar.

- shri 'A.Kundu,Assistant Eletrical

Engineer, Lumding..

Shri S.K.Bhowmik,
Assistant Electrical Engineer (S),

New-Bongaigaon.

Shri Monoj Kr. Dasgupta

Son of Late Rohini Das
Resident of Rest Camp,Pandu
working as Sr. Section
Engineer (Elect.)

As per Hon'ble Court’s Order

. dated 22.2.06 passed in MC
‘No. 469/06,re5pondent No. 11
has «npleaded.
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o
PRESENT o
THE HON’BLE MR. JUSTICE A. H. SAIKIA
THE HON'BLE MR. JUSTICE B.D.AGARWAL .
For the petitioners © Mr. S.Sharma, S NF.Ratlway. 5
For the respondents Mr,G.K.Bhal:tac:t‘\ar'jm:,St. Advocate b
Mr. B.Chakravorty,
Mr.B.Choudhury, Advocates.
Dates of hearing 3.11.06 and 7.11:06
Judgment and order 7.11.06.
JUDGMENT AND ORDER ( ORAL) -
H. A.H.Saikia J, |
1. Heard Mr. S.Sharma, ieame'd Standing Counsel, |
N,.F.Railway appearing for the petitioners as well as  Mr.
G'.:K.Bhattacharjée, learned Sr. counsel ,assisted by Mr.
B.Choudhury, leérned counsel representing the respondent No.1.
2. By means of this writ petition filed under Articles 226/ 227
of . the Constitution of India, the petitioners have sought . for
issuance of writ of or in the nature of Certiorari a:n‘d‘ jor
Mandamus and / or any other appropriate writ, order or
direction for quashment of‘the impugned judgment and order
istrative Tribunal

dated 27.4.2001 passed by the Central Admin

Guwahati Bench (-for short, ‘the CAT) in O.A. No. 172. of 1998.

N
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3. On close perusal - of the impugned judgment and order, it
appears that the respondent No.1, being aggrieved by the order

dated 24.6.98 (i) promoting the nine officers, respondent Nos. 2

=t

toylo , being junicr to him, to the rank of Assistant Electrical

Engineer superseding the respondent No.1 as well as (ii) the

selection process including the select list prepared by the

Sfelection Committee for the post of Asstistant - tlectrical Engineer

Group -B against the 70 % vacancies, moved the application

being O.A. No. 172/98 before the CAT seeking interference with

the said order of promotion by which the respondent No.1 wa§ |
s‘uperseded without considering his case for promQtion though he

fell within the zone of consideration for such promotior{.

4. The CAT, by the impugned order , upon héaring thg learned

,counsel;for the paftie‘s as well as on proper‘ scanning Of'th'é”
materials available on record including the pleadings exchanged

by and between the parties , passed the following orders :-

.......

to hold a review DPC towards selection against 70 %
vacancies drawn on 3.6.1998 on the basis of the
available records mentioned therein. For the sake of
fairness we feel that the respondents should also take
steps to cause fresh medical examination of the
applicant. The respondents are further directed to
complete the above exercise as- expeditiously as
possible, preferably within a period of three months
from the date of receipt of the order by holding a
review DPC as well as fresh medical examination of

the applicant.”.

" The respondents are accordingly directed
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5. Dissatisfied with the .said direction, this writ petition has
been filed as mentioned above basically on the grounds - that
(1) the CAT ought not have interfered with the selection process
for the promotion to the post of Assistant Electrical Engineer i.e

from Grade “C” to Grade ‘B’ post ldirecting to hold a review DPC

on evaluation of the relevant A.C.Rs of the applicant itself and - -~

thereby it exceeded in its jurisdiction and (2) since the
respondent No.1 was earlier medically found to be unfit for,
promotion in terms of report dated 25.5.98 by which the
concerned Officer remarked that the respondent No.1 was not
to be connected with train working or use of trolley’,the question
of causing fresh medical examination on the respondent No.1 in

Ed

view of the above direction, did not arise.

6 - Initially while this writ petition was moved, this Court vide
order dated 20.12.2001, by issuing "notice of motion, in the
interim , passed the following order :-
“Till the matter is taken up after notice, the
impugned judgment of the Central Administrative
Tribunal, Guwahati Bench dated 27.4.2001 in O.A No.
172/98 ( as in Annexure-6 to the writ petition ) shall
remain stayed.”
7. However, by order dated 4.4.03 , this Court upon hearing

the learned counsel for the parties at the time of entertaining

the Misc. Application No. 384/03 preferred by the respondent

N
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No.1, vacated the interim order of stay passed on 20.12.2001 as

" referred to above.

8. Eventually, this writ petition was admitted to be heard on
20.6.2003 and by the same order, On the basis of the submission
advanced by the learned counsel for the respondent No.1 to the
effect that the Department was going to conduct a limited
depaftmental competitive examination for promotion to four posts
of Assistant Electrical Enginéer Group-B  and if the respondent
N’o.l was not being permitted to appear in the said examination
or his éase was not being considered taking into consideration
his ACRs for the year 1993-94 and 1995-96, he would suffer
irreparable loss and injury, this Court  directed that t'hé'“
petitioners/ Departme‘nk't should keep oné post out of consideration
for promotion as Assistant Electrical Engineer Group -B till

disposal of the writ petiﬁion.

9. During the pendency of the writ petition a'nd when the order
dated 20.6.03 above was in force, , a‘n attempt was made Dby
the petitioners to fill up 70 % vacancies by i'n>itiating process of
selection by issuing a Notification dated 9;5.05 and the
. respondent No.1 app”rvehending to be prejudiced.by such selection
"proc':ess, apprcached this Court by filing 'Misé. application No.

1762/05 for staying the abovementioned s’election process for
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Assistant Electrical Engineer (Grade *B” ) against 70 Y vacancies

‘in terms of Notification dated 9.5.05

after hearing the learned counsel for

following relevant orders:-

and this Court on ?.9.8.05"

the parties passed the

A Considering the direction given by the

learned Tribunal, G

dated 20.6.03 pass

uwahati Bench in O.A. NG, B
172/98 by order dated 27.4.01

and the order
ed by this court, wt direct

that the respondent/ authority may proceed
with the selection process in pursuance of the

notification dated 9.

5.05 ( Annexure-A) but shail

not make any appointme-nt without the leave of
this court. In the meantime, the respondent /

authority is directed

to comply with the direction

given by the learned Tribunal in O.A. No.172/98
vide order dated 27.4/01 and the arder passed
by this court on 20.6.03." :

10, Thereafter,

the Union of India/

petitionars filed  Mhsc.

application being MC Case No. 511/2006 arising out of W.P. (C)

TN:O_:1357249/2001 praying. for modification/vacation of the interim

order dated 29.8.2005 passed in Misc. case NoO.

already quoted above.

1In the instant Mié&:. application,

1782/2005 as

the

pet-itio'ners infdrmed the Court that since the stay of the impugned

judgment and order was already vacated on 4.4 .03, pursuant to

the direction of the CAT

given in the impugned judg}mént and

order, the medical examination was caused upon the respondent

No.1'on 16.1.06 and he was found medically unfit

o Grade-'B’ post in technical categ

M

for promotion

ory for’ sub-standard vision’

- rmn.s%ﬂagcki«A??if.:',f{s"i};‘::.\?f‘;;:;«%,‘-:,;; + ., -
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and to this effect a Certificate of Fitness ‘of Employees for

promotion from Non-Gazetted to Gazetted post ( Group 'B) was

issued on 16.1.06 which was annexed as Annexure-2 (O Misc.

Case No. 211/06.

11. In view of such medical examination ,being a condition

precedent for consideration of promotion of respondent No.1 from

Group 'C post’ to Group ‘B’ posts , by which the respondent No.

(AR o

o . { was found to be medically unfit, the

e

with the direction given by the impugned judg-merﬂf and order

and this writ petition has therefore, become infructuous.

12. However, this Court on 27.2.06, instead of closing the writ

pétition_ as being infructuous,‘ disposed of the Misc. case

No.211/06 modifying the order dated 29.8.06 passed in Misc..

Case No. 1782/05 which reads as follows:-

R This court vide its order dated 29.6.05 in MC
No. 1782/05 having considered the direction given by
the Central Administrative Tribunal, Gauhati Bench in
OA No. 172/98 by order dated 27.4.01 and as well as
the order dated 26.6.03 passed by this court directed
the respondent Railway Authorities to proceed with
the selection in pursuance of the notification dated
§.5.05 but did not make any appeintment without

leave of this Court.

This order , in our considered opinion, requires
modification as it served as a bar by stalling the
whole  selection  process. The selection and
appointment pursuant to the notification dated 9.5.05

TSR

potitioners have complied. -
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shall be subject to further orders to be passed in the
writ petition. The very selection process need not be
interrupted at this stage. The order is accordingly '
modified.”. e
13.  In the course of hearing of the instant petition on 3.11.06,
Mr. Sharma, learned Standing Counsel, N,.F.Railway, reiterating
his earlier stand taken in MiscC. Application No. 211/06, has
contended that in vié\)v of the Medical Certificate dated 16.1.06
above, the direction given in the impugned judgment has been

implemented and as such, this writ petition may be closed on

becoming infructuous.

. 14. To-day also when the matter has been taken up for further
lhearing_,,'Mr. Sharma has placed beforé us an additioral affidavit
‘dat‘ed7:'7.l.1;06, rer\éwing lhis earlier prayer to close the writ
pétitidn_as being infructuous, stating therein that causing of
medical examination is a condition pr:eceden.t‘ for a holding a
review of DPC because bnly those who are qualified in the
rhedivcal examinatidﬁ vv‘vith the prescribed sta‘hdard shall only be
called for viva-voce.iln other words , before consideration for
promotion of thé incumbent from thé post of"GrE;de 'C' to Grade
‘B’ m technical cadre, one must be medicgally examined first

proving his fitness for the job.
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15. Learned Standing Counsel has also referred to Paras 530

-and 532(3) of Indian Railway Medical Manual Volume-1 Third

Edition-2000 corrected up to 30.9.99( for short, ' the Manual’).

which has been annexed as Annexure-5 to the writ petition.

16. Paras 530 and 532(3) of the Manual may be noticed as

under :-

A 530. Classification of gazetted posts for the purpose:-
For the purpose of examination of visual acquity of Railway
employees promoted from non-gazetted to gazetted posts, the
gazetted posts should be divided into two categories as follows :-

(a) All posts of Mechanical, Electrical, Civil and S & T. Engg.
and Traffic ( Transportation and Commercial )
. Department.

(b) All posts of other departmenté which are not connected
‘ with train working or use of trolley on open line.

532(3). All employees promoted to gazetted cadre from
non- gazetted cadre will be examined for visual acquity and
colour vision as per standards mentioned above irrespective of

- their rmedical category I the non-gagetted cadre.”
17. An ordinary reading of those above mentioned paras, it
would go to show that all posts in Mechanical, Civil and S & T
Engg. and Traffic ( Transportation and Commercial) Department

connected with train working or use of trolley on open line

require examination of visual acquity and colour vision at the time
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.18. In view of the same,, it transpires that for promotion to the

post of Grade ‘B”, being inv the technical cadre, medical
examination is a condition precedent and as such, before going to.
considering the case of promotion of respondent No.1 , he has
be‘en medicaily examined in compliance of the 'direction given in
the impugned judgment and order and accordingly he is fcfur}df[,, _
unfit for such promoﬁon -due to his sub-standard vision as

reflected in the Certificate dated 16.1.06.

19. Obposing vehemently the submission and prayer of the
learned counsel representing the N.F.Railway for closure of the
writ petmon as being infructuous, Mr.Bhattacharjee, learned Sr.
counsel has contended that it is not permissible for this Court to
dose the petition in the fécts and circumstances SO narrated on

beha\f of the writ petitioners. His firm <tand is that in the case at

_hand, the ground taken by the learned standing counsel for the

'petit‘ioner for closure of the writ petition as infructuous as the
respondent No.1 is found to be unfit, is not a valid and legal one
as the direction so .given by the CAT:has not yet been complied
with- in its letter and sprit which is clearly evident from the

pleadings filed on behalf of the petltloners N.F.Railways as well as

from the submissions canvassed ON thelr bthalf because the

petitioners have failed to hold a review DPC towards selection




L against 70‘% vacancies and as such the vital part of the direc’t‘icﬁnw
' i.e. consideration of the case for promotion of respondent No.1

from the :post of Grade 'C’ to Grade ‘B, has not yet been

compvliedjwith till date. 1n such backdrop of the factual premises,

it cannot bve said by any stretch of the imagination that the

impughed judgment and order has wholly been complied with

and as such itis submitted that such circumstances should not

influence and persuade this Court to declarc this writ petition to

be. rendered infructuous.

20. Having given our anxious consideration  to the rival

cohtentions advanced on behalf of both the parties as well as

upon mgticu\ous examination of the materials available on record
o including the pleadings of the parties, it transpires that the writ
petition has been filed by the N.F.Railway/petitioners challenging

%W/ the impugned judgment and order containing the direction

~ given against the interest of the N.F.Railway.

21. But the impugned judgment and order has at no point of

time been challenged'by the respondent NoO.1 hefore this Court.

Even non- compliance of the impugned order has not also been

“raised before any appropriate forum by filing appropriate

apb!ication.



" 92, What reveals from the perusal of the materials available on
record is that though initially the stay of the impugned
I : Judgment was granted, the same was later on vacated by the

order as indicated above and thereafter the modufmd order dated

20.6.03 in this writ petmon was passed to the extent of dnrecrmq
the Union of India/ N.F.Rly, to keep one post vacant out of
consideration for promotion  as Assistant Etectri{:a‘l Engineer

Group 8 till disposal of the writ petition.

23. \It also appears that during . the pendency of the writ

petition, in view of the direction given on 29.8.05 _in Misc. Case

PEEEESESEES e

No.1782/05, the petitioners  have initiated for medi'ca:!

examination of the respon‘dent No.1 and accordingly, ©On 16.1.006

el

he has been medacally examined and is found him to be unfit for

;promotnon to Grade B post in technical category for ‘substandard

vision’..

24, The said fact situation of medical examination has also been
highlighted before this Court by filing Misc. application NoO.

211/06. However, this Court by order dated 27.2.06 rendered in

the said Misc. case gave direction to proceed with the selection

and appointment in pursuance of the notification dated 9.5.05 as




mentioned above which was the subject matter in Misc. Case“N“o..}
Wpinmg that in view of the order dated 29.8.05 no
similar direction was necessary and it was open to the
respondent to initiate appropriate steps as against the Railways
for non- compliance of the order dated 29.8.05. However, it is
seen from- the records made available hefore us that no steps
have been taken by the respondent No.1 for non-compliance of
the order dated129.8.05, if any.
—

‘25, At this juncture, Mr. Bhattacharjee, learned Sr. counsel,
raising the plea of the application of the Pérsons with Disabilities
f(Equa%l Opportunities, Protection of Rights and Full Participation )
Act, 1995 (1 of 1996 )( for short,the Act’ )y , has strenuou;ly
.argued that once the resipondent No.1 is found to'be medically
unfit, his cas€ ought to have been considered Qnder Section 47(2)
of the Act which provides that no promotion shall be denied tb a
person merely on the ground of his bdisabilityi. However, the writ

- petitioners have failed to carry out in the instant case their

statutory obligation sO entrusted upon them by the statute book.

26. Per contra, Mr. Sharma, learned counsel for the
" N.F.Railway, refutting the statements made by Mr. Bhattacharjee,

has straightway submitted that no such pleading has been set




0.1 before the CAT nor even before

out by the respondent N

this Court when they have exchanged their pleadings. Drawing

attention of the Court to the application in O.A. No. 172/98, Mr.

Sharma has read out each and every averments SO narrated by

the respondent No.1 as applicant therein t

submission. It is stated that the respondent No.1’s only case was

for quashment of the order dated 24.6.98 (Annexure X of the said

application) by which the respondent No.1 was superseded by

his juniors, Respondent Nos.2 to 10 herein,

promotion to the post of Grade “B” and nowhere in the said

petition he claimed that he was a person  with disability i.e.
person with low vision as defined under Sections 2(i)(ii) and 2(ii)

of the Act.

ignoring his claim for:

o support his .

27. 1n reply to this argument, Mr. Bhattacharjee, learned Sr.

counsel has forcefully 'urged that a pure question of law can be

raised at any point of time and there is no bar as such in

entertaining such question of law in the higher Court. To

supplement his submission, the learned counsel has relied on a

decision of the Apex Court reported in  AIR 2003 SC, 1623

o s - .
1@ (equivalent (2003) 4 SCC-524 )( Kunal Singh Vs. Union of India

and another ) wherein it was held in para 1 that although before

the High Court no argument was advanced specifically in support

B
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of the writ petition on'.the basis of Section 47 of the Act-, a
specific ground was raised in the appeal based on that section and
since it was a pure question of law , contentions 'of the parties
were heard on that point. In view of the above, it is submitted
that since application of Section 47 of the Act is a pure guestion
of Iaw, the same is permitted to be raised even though there is

no pleading in this regard as such.

28. As regards the question of ' infructuous’ , the learned Sr.

couhsel appearing for the respondent No.1, has also relied upon -
a decision of the Apex Court reported in ( 2005) 6 SCC-106

~ (Union of India and others Vs. Narender Singh ).

o

.29. N In Narender S'nghs case ( supra ), the respondent was
proceeded against departmentally on a charge of accepting illegal
gratifi'Cation for getting t,wo_' Afghan nationals cleared through
Customs without paymg the customs duty payable. Ultimately he
was. dismissed from service by the authonty The appea! preferred
by the respondent before the appellant authority was also

rejected. Against such order, the respondent preferred an Original

Application before the Central Administrative Tribunal, Pri‘ncipal ,

Bench, New- Delhi. ( for short,'the CATY) which quashed and set

»aside“the order of dismissal and directed the Union of India to




. / ‘
.App\ication_-before the Central Administrative Tribunal, Pprincipal

- Bench, New- Delhi. ( for short,'the CAT') which quashed and set

aside the -order of dismissal and directed the uUnion of India to

reinstate the respondent. Being aggrieved by such decision, the

Union of Ind'\a preferred an application under Article 226 of the
Constrtution of India before @ Division pench of the Delhi High
Court. The Dlvrsron Bench of the Delhi High Court dismis‘sed the
writ petrtlon ag infructuous holding that once the respondent was
re‘rnstated, the matter became infructuous. However, though theé
Union of Ind‘ra' still tried to justify the dep_artmental action, the
Court was not impressed as the petvitioners_. as stated, had
already implemented the order of the CAT.

1.30.” The ratio of the case stated above cannot be attracted

the case at hand in factua\ premises emerged herein to accept '

the instant Case€ as not  being infr’uCtuyous due to non-

'rmp\ementation of vital direction as regards holdrng of a review

- DPC for consrderatron of the case of respondentiNo.l for

production. From & metrculous screenlng of the paras 530 and
532(3) of the Manual weé are satisfied th»at for consideration of
procuctron for all posts in Technical grade from non- gazetted to

gazetted posts notﬁi'nvo\ving train workﬁmg or use of trolley on

open ling, medical examination of the incumbent is @ condition
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v precedent. 1t is admitted that the case of promotion of the
L respondent No.1 falls under the above category of post and

hence, since the respondent No.1 was found to be medically unfit

in @ medical examination conducted in compliance of one of two

directions issued by the CAT, it can be easily said that the

impugned judgment and order has been duly implemented. é
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31. In the backdrop of the above facts and circumstances, in

our considered opinion, it is felt that if the respondent No.1 is at

all aggrieved by any ‘action taken by the writ_ petitioners in

IR L. 2 -

Srem

umplementatxon of the impugned judgment 2nd order  in its letter

e e e e s sk

’

and spirit and if the same has anyway prejudiced the interest of

the respondent »No.1, he has the Ilberty to approach any

._.—‘...m o . . .
- ~ B BRSSPy
" AP -

appropriate forum’ for redressal of his grievance Since the
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petlttoners themselves do not want to pursue the writ proceedlng,

- mﬂm}MMIMM"-M LT T N S XY "

[

we do not think that the respondent No.1 would have, or , can = !
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raise any gr!evance against passing of any order of withdrawal/
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closure of this writ petition as infructuous. S

iz
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32‘.) In v:ew of what has been dxscussed ar‘?git observed above, we

are inclined to close this writ pati taon as bemg mfructuous We .

order accordmgly f
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" © GOVERWMENT OF INDIA
MINISTRY OF RAILWAYS
Ca - - © (RAILWAY BOAKD): .
#  No.,E(GP)g0/2/8 . | New Delhi, dt.31 -10-91
| ' ~/ége General Managers,
i All Indian Railways including
f K « , Production Units/Projects. L -
y///' 1 1 Sub:‘Appointment to CGroup'B' post - Medical.
_ ' Examination - relaxation in prescribed
- standard. . |
Ref: This office letter of even number
dated 16,12,1983. ' :
T The" Boerd have been according spproval to the ad hoc :
) promotion df Group!C' employees empanelled for Group'B' posts v - E

h.
g s

who do not pass prescribed medical egamination, in a few cases
recommended by the GMs, in terms of the instructions/procedure
contained in their.letter referred to above, The matter has been
reconsidered in the ‘light of the need to meintain a high standard
of efficiency and fitness of the officers at gazetted levels, -
In supersession of the instructions contained in their letter
dated 16.12.1983, tiie Board have decided that the Group'C!
employees qualifying-in tae selections for promotion to Group'B!'

LR s T

Posts but not vassing the preseribed medical standcerd should : 2

| ——— e = s e T g T e _r_._./h-———---.—--—-—- ——ed Y Py " . . Al
ﬁ%i_P%_Eigmoféd.fb'CPQPP‘B &ven on_ad hoc basis, Accordingly, A
the proposals for such ad hoc promotions need not be sent to. oy

this office henceforth.

2. It has also been decided that tke names of the
».candidates who do not pass the prescribed medical standard.

.” .should not be included in the panel. Accordingly, only those
 Who quUAalify in the medical examination of prescribed standard

. "Should be called for viva-voce. - T

N
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Please acknowledge receipt.

\@/ ‘/ﬁﬂu}ﬁw ~ f -

- » PP o . Lk

-CL AN _ (R,R,Kohli) ' ) -

' At Director, Establisnment(laz.P.),
d\' Railway Board, T

N
.

Copy to: The General secretary, AIRF, &4 ;t‘ré Ent .
to: ( *ral oe TR at sntry Road

" New Delhi(with 35 copies). TR e
The General vecretgpy,NFIR,3~Chelmsford Road, |

v New Delhi(with 35 spares). _ -
NXf‘ shri K.Hasan,General Secretary,lndian Rgilwayé’ R

. vClgss.Il“Promotee Officers. Federation,715-4, .
. . ‘ Hailway Stadium Colony, Gorakhpur,273 012, ? .
. o - i : -k |
i : io Y
_ s Certified to be true Copy, j‘ f
- Hemantl & Goao ]
Advocate K
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IN THE FATTER OPF itgt
0.A.63/2007 ,
Shri Pradip Kumar Acharjec oes Applicant [ %
¢z
Versus WS
_ Union of India & 4 Qthers ces Regpondents) ¢
ATD
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« O
Written Statement on behalf of respondents. E;S
. A

The answering respondents respectfully SHEWETH :

1., That they have gone through the copy of the
application filed and have gone through and understood the
contents thereof. Save and except the statements which have
been specifically admikted hereinbelow or these which have
peen borne on reccords all other averments/allegations made
in the~application ere hereby emphatically denied and the
applicant is put to the strictest proof thereof.

2, That for the sake of brevity meticulous denial of
each and every allegation/statenent made in the application
has been avoided. However, the answering respondents have
confined their replies to those allegations/averments of the
applicant which are found eelevant for enabling the Hon'ble
Tribunel to take a proper decision on the matter.

3, That the application is barred by Resjudicata as
can be found from a careful study of Annexures A and C of
the application. These annexures prove beyond doubt that
the samec matter has been repeatedly bé%%fdealt with and
disposed of by the Hon'ble Central Administrative Tribunal,
Guwahati Rench in Order dated 27.04.2001 and by the Fon'ble
Gauhati High Court in order dated 07.11,2006, In fact, the
Hon'blc High Court ordered that the writ petition filed by
the applicant be treated as closed "as being infructuous”.

In view of the above, it is submitted respectfully that the
0.A. merits dispissal. | '

4, That ﬁﬁé application suffers from want of a cause
of action. The applicant is well aware that for promotion '
from non-gagetted to gazetted rank in the Flectrical Engi-
neering department of Indian Railways one has to pass a

atrict medical test particularly concerning visual acguity.

*eas P. 2.‘00..
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™ The medical test includes test of. colour vision as tralng-
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"'run and are controlled by colour signals, As per Annexwﬁ%
B of the O.A.(at page 31), the med1cal officer concerne&f
has certified the applicant "Unfit for promotion to Grouﬁ

<

B post in Technical category for sub-standard vision", I’
view of this clear medical certificate therefore, the é
epplicant does not qualify for promotion to Croup B serv1ce
in the Electrical department of the Railways. It is therefore -
urged that the application be dismissed for want -of any |
causc of action, ' - :
Reason for strict medical test for promotion to Gr.B.
Guidelinc for medical examination of railvay emplo-
yees for promction from non-gazetted to gazetted posts is
1aid down in Indian Railway Medical Manual, volume I - 2000
edition, paragraphs 530 and 532 as foladows:-
530, CLASSIFICATION OF GAZETTED POSTS FOR THE PURPOSE:-
For the purpose of examination of visual acfuity of jg
Railuay cmployees promoued from non—gazetted to gazetted 1
posts,the gazetted posts should be divided-into two cate~
gorics as®follows:- '

(a) A1l posts of Mechanical,Electrical,Civil and
S & T Engineering and Lraffic (Transnortation and

Wiy it

Gy. cn.az.Personnce Oﬂ cer ( Gaz
! :)::3‘?

Commercial) Department. oy
. (b) All posts of other departments which arc not .'_‘ ,15;-
cennected with train wvorking or use of trolly -

on open line.

%&ﬁw uméf,‘yjﬂ,i53°(5) All enmployees promoted to gazetted cadre from
Central Acmiiit.anic Toabonsl | BON=gazetted cadre will be examined for visual

acguity and colour wvision as per standards men-
tioned above irrespective of their medical cate-

et gory in the non-gazetted cadre".
AT =.1als An attested copy of the paragraphs 530 and 532
‘% wibat I, ch of the code is enclosed herewith and marked as
v SR ANNEXURE A

The reason why the codal provision for medical
examination of non~-gazetted employees for promotion to
gazetted.gpsté is strict and exacting is that in the gaze-
rank the Officer may have to ‘undettoake footplate drives on
Engines and Trollys where accurate and correct reading of
signal lights is required for safe traing running.A wrong
reading of the signal light at night or the signal erm at
daytime“may lead to a disaster. Train drivens,thei; asgise
tants, Guards and officers on footplates- or in trollys are
therefore subjected to strict standards of visual acduity |
and colour vision tests.

ahd P‘iabh“t
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N 5, Parawise comments: (i
5.1. That as regards paragraphs 4.1, 4,2 and 4, E,cn

... respondents have no remarks to offer as the appllcant'sn
claims are part of the records and the applicant is putf
to the strictest proef of his claims,

‘ 5.2. That as regards paragraph 4.4, respondents b
to submit that the service record of the applicant was
partly tainted by the admitted incident of his vemaining

~ absent from duty withoub subhority. Peing a senior staff
of the administratior the applicant is expected to set an
example of good conduct to his subordinate staff,Thercfore,
his failure to live up %o the required standard of good
conduct left a bad impression on the seniors although,
as claimed by the applicant, the warning given %o him for
his bad conduct was not a penalty, in that sense,

5,3, That as regards paragraph 4.5, respondents beg ~
to submit that the applicant himself has admitted that he
vas conveyod certain sdverse remarks in his confidential
report for the year enﬁ;ng on 31,035.1995 and that his
representetion made in this regard uas reweete& It is clear
that these romarks remained on the records and may act to
adversely affect his future service life ,eapecially in the
background of hig case of unauthovised absence as stated
4y the epplicant in paragraph 4,4 of the O.A.The stance of
the appilcant that these incidents are techaically not to
be considered blots in his service records for purpose of
future promotion may rot help him in fuvure sexrvice ’

:pTOSpec%S as the overall subjective impression leaves
much to be desired in his corduct.

5.4, That as regards paragraph 4.6, respondents beg
o state that the administration favourably considered the
applicant's promotion %o the post of Seanior Section Engi~
neer in sphte of his background tainted by the above—mentlo-
ned incidents concerhing his service records and treated
bin without prejudice. Tais alsc proves without any trace
of doubt that the respondents treated the spplicant with
foirness and justice as far as his non-gazetted service
was concerned. He was also allowed to appear for the test
for promotion tc group B service in the gazetted cadre
but could not clear the mandatory'me&ical test and thus

not be found eligible for selection. |
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5 50 That as I‘Cgaré.s A ol . ) 4\69’ i
4,5044411,4.12 and 4.13, the respondents beg to state
that the stat@ments made therein are part of the record

-----

Dy. @Qaet P -5 nout

1ssued order on the sanme on 27 04, 2001.
5,6, That as regards paragrephs 4,14, 4495,4.16,

4417, 4418, 4419,4.20,4.21,4,22 and 4,23, the respondents

beg to state that in these paragraphs the appiicant has

given only a detailed. descript¢on of the process through which

&he &307249/4004 filed by the rosyonéents in the: Gauhati

m-naaﬁ%ﬁa&mﬁ(ﬁﬂ)

- Righ Court proceeded %ill 7.14.2006 on which dabe the

Hon'ble Qigh Court closed the uwrit petitvion as infructuous
in view of the fact thet the respondents had in the mean
while complied with the directions of the Hon'ble CAT,
Guwahati Bench in their order dated 24,04,2001.In this ccnn-
ection, it is submitted that as per Hon'ble Tribunal's orders
a fresh medical examination wae conducted on the applicant
and it was unforbunate that the applicant was declared
medically unfit for promotipn to gazetted‘cadre;

| 5.7. That in regard to parsgraph 4.24, respondents
beg to submit that the medical test report of the'applicant'
dated 16,01.2006 cannot be questioned or challenged by the
applicant as the same is based on codal provisions appli~-
cable to all employces similarly placed as that of the '
applicanti.ﬁhe médicai examinacion of the applicant was
based strictly on the technical guidance provided in the
prescribed codes. The applicant has not cited any technical
flaw in the procéss of oxamination nor has he pointed out
any case %o prove prejudice against him or show of favour
t0 another person to his own detriment. Im view of this,

- thereforeé, the challenge to the medical ‘examination report

dannot stand judicial scrutiny.
5.8.That in regard to paragraphs 4.,.25,4,26 and 4,27,

- respondents beg to state that annexure D of the 0. A.itself

indicates the reason why "Only those who qualify in the
medical examination of prescribed standard should be called

. for vive-voce", The letter indicates in paragraph 1 that the
7 sPrwes hawe "The matter has been reconsidered in the light
.~ of.the need to maintain a high standard of efficiency and

fitness of the officers at gagetted levels®,B8ince the B
medical exdmination standard for all non-gazetted staff is
uniformly applicsble vhere is no question of any violation
of provisions of Articles 14, 16, 21 or any other Article

of uhe consiltutlon of India.. » .
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. 5.9. That as regards ph= ‘,the respon&e @:\' g

: ST Y ’
.submlt that the contention of the applicant about the natﬁﬁé
of duties of Group C and Group B employees is not correcta >
The duties of a group<B officer in the Electrical EngmnGQplmgogg
deparument which is the subject matter of the present 0.AY < gé
is comprehensive and a group B Officer is often rcquired %oJ éﬁg
conduct footplate and motor trolly inspection along with > 2
officers of other technical departments such as c¢ivil and j
mechanical engineer and are required to guide suborainate(
officials of their department by issye of instructions and

for implenmeating shém in the interest of safety in train |
and trolly running. Since railway trains run on colour light

and semaphor signals the cye sight tests of Group B Officers

of decpartments mentioned in paragreph 530 of Indian Railway
Fedical Fanual Volume I (para 530-a) are very strict as stated
in the menual., The prescribed standerd of test for non-gaze- o
tted staff is. comparitively less strlct as fer as eye sight
~and cologr vision is concerned, In the teble given in para-

graph 4.28‘the applicant himself stetes under Group B the

words "Any other work assigned by CEE,Dy.CEE/PS & SER/PS"

and this work very offten and regularly includes footplate

and trolly inspection and such other assignments concerning
safety in train running. These are the reasons why the Railway
Eoard was required to issue instructions vide their letter

dated 3%,10.1991 quotﬂd by the applicant as Annexure D to the
0. A. under considere gtion. It 1° submitted that these instruce
tions issued by the Beard are reasonuble and necessary pre-
ventinve steps taken to ensure safety -of passengers and public
property and therefore cannot be questioned for puhely,personal'
reasons, - - %\7%
, $.10., That as regerds paragraph 4,29, re5ponaents o
resreﬂtfully submit that uhe.appl;cant ‘has no Fdlsablllﬁy"' -
as defined in section 2(i) of the Persons with Diga@ilities'

(Equal Opportunities,Protection of Rights and Full Participa-
tion) Act,1995 but only suffers from “sub standard vision”

as cleafly indicated by the Medical Officer concerned in the
medical certificate dated 16.01.2006 (Amnexure:B of the Oulie)o
Since a non-gagetted emplojee such as the applicant cannot

be allowed to work in opem line train running and trolly

dutice his promotion to group B may endanger passenger safety.
This consideration of safety of life and property of passenger
appears to be an overwhelming consideration beyond the scope

of the Act of 1995 mentioneﬁ in the 0.4, '

4 ' V F:c 1@ - Pcéu . e
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‘ 5.11, That in regards vd paragraph 4.30, responaent
beg to submit that there is no contradiction in the mediaa
certificate issued by the concerned pedical officer as i
is clearly stated that the applicant cannot be allowed tqI
work in "Irain working or use of Trolley", At %the ground.;
levei the concerned paragraph of the Medicel Manual may no
have been quoted in she certificate, but the certificate
has clearly stated the essential condition end spirit of the
provision of the medical manual concerned. The so-called
“conitradiction" appears to be a'reflection of the frustration
of the applicant due to his unfortunate fallure to clear the
medical test, ‘

5.12. That ag as regards paragnaphs 4.31 and 4, 32
respondents beg to state that the employees who were junior g
%0 ths applicant were promoted to group B on mprit and after ;
they duly passed the required medical test, It is also a féét_ fﬂé
that the applicant was promoted to hic highest non-gazetted * -+
post without any discrimination vhatsoever. Since his promo-
tion’ to group B post could not be ccnsidered on strictly
_ MGdlCul ground, the respondents regret that the applicant
could nov be helped under the circumstances.
5.135. The applieant himself has stated in paragraph
4,29 thet the Rallway Board has made necessary amendments
, Yo the Indian Railwey Dstablishment Manual -in order to
"prevent discrimination“, This clearly proves the earnest of
the' Reilwey Ministry t¢ follow the spirit and letter of the
Aict in question, namely the' "Persons with Disbilities -
(Equel Opportunities,Frotection of Rights and Full Partici-
petion) Act,1995. All these however do not help the cause
of the épplicant as he suffers from "sub-standard vision®, N,
as stated ih paragraph 5,10 above, and he chnnot be promoved
from his ezisting non-gagzetted rank to group B gazetted rank
due to dissbilities prescribed by The iecdical {lanual.

Various amendments to the Indian Railway .
Establishment Marual,Volume I made vide R
Advence Correction slips Ro.75,76 and

77 ere givea in Anneiure B onclosed,

‘Respondents beg t0 state that these amendments
are consistent with the provisions of Section 47 of the
"persons with Disabilities(Bqual Opportunities,Protoction
of Rigpte and Fall Participdtion) Act 41995, It is menvioned
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%-has*ﬁ§§ﬁdallawe& to
con#anur in ﬂl& &enugazettad Job as per his medical cate-
gory and has not beﬁn reduced in rank or discriminated

" against in any menner due to his medieal candltlon; His

pvomntmmn to: Group B. g%zetLea cadre is nou poseible due to

'”the Q“ﬂVlSi@ﬂm of the ne&¢ca1 Hanual as- suated above,

',,vnder the czxcuﬁs“amces, ‘the respondents -
' beg o stobe. that far~uhe reasons ,
f ’£%atéé in the Peregoang, the applicaﬁi6ﬁ7?
- i8 devoid of eny merit gud deserves |
‘ta be dis missed with costs.

V‘*RAFE‘M‘IGI% S

’

I Shri P/Laouq: wauw Wg/L ,gen of’ L"J\MPM &uyé

vaggd abQut Q‘ yedfs at presen working 28 Aﬂ#&Po[&hg{

N¢F Railway, @ ,“" da heﬁeby solemnly affirm that
the statements made Jn garagraphs T o 5 are true to *ha

';neg? of my kncwledge and derived from reeerds % which I E iif-

believe to be btrue ¢ and the rest avem my. hurble submisszans
before the Hon'ble Tribunal. : o« o o
And I =ign ohJS verlflcatlon en tha ﬁhe 3$‘§ — day“

f o5 ley,&ﬁ@?g B

Birnatuno .. .
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ORIGINAL APPLICATION NO. 63 OF 2007

BETWEEN

Sri Pradip Kumar Acharjee
.. Applicant
-versus-

Union of India & others
.. Respondents

(A Rejoinder filed by the applicant against the written statements

of the Respondents)

The re-joinder of the applicant is as follows:

I, Sri Pradip Acharjee, son of Sri Monindra Chandra Acharjee, aged
about 44 years, permanent resident of Maligaon, Guwahati-11,
District- Kamrup, Assam do hereby solemnly affirm and state as

under:

That | am the applicant in the instant case. A copy of the written
statements (hereafter referred to as the “WS”) filed by the
respondents haé been served on the applicant. The applicant has

gone through the same and under stood the contents thereof.

That savé and except whatever has been specifically admitted in

this re-joinder, the other statements made in the written

i fhackp b Jekep™
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statements filed by the respondents are—hereby-denied by the

applicant.

3. That with regard to the statements made in para 1 and 2 of the

WS, the applicant has no comments to offer.

4. That with regard to the statements made in para 3 of the WS, the
applicant beg to state that the respondents have taken the plea of
res judicata without application of mind to the facts and
circumstances of the case. No writ petition was filed by the
applicant before the Hon’ble Gauhati High Court. Rather it is the
respondents who approached the Hon’ble High Court and the writ
petition filed by them was closed “as being infructuous”. The
applicant also beg to clarify here that the Hon’ble High Court in
para 31 of the judgment dated 7.11.2006 has clearly granted
liberty to the applicant(respondent) to approach the appropriate
forum if aggrieved. Accordingly this application has been filed
before this Hon'ble Tribunal.

5. That with regard to the statements made in para 4 of the WS, the
applicant vehemently denies the correctness of the assertions
made by the respondents. The respondents have tried to creéte é
picture that the applicant is colour blind and he cannot see colour
signals. This is a totally illegal and prejudicial comment madé by
the respondents. Even the impugned medical report of the
applicant does not say that he is colour blind. It is further
submitted here that the applicant is performing all field duties
assigned to him like any other Electrical Engineer in the Railways.
The applicant also beg to clarify here that the Footplate duty as
mentioned by the respondents involves check on performance of
the driver and co-driver of trains as per Footplate duty roster. It is
therefore primarily an inspection and does not have anything to do
with actual running of trains which will jeopardize life and

property. The footplate duty performing officer is to check inter

She WJLW Jorr ket
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alia whether the driver/co-driver is making proper assessment of

signals etc. It is again reiterated here that the applicant is not
colour blind as asserted by the respondents. He is very much able
to read colour signals and competent to carry out such inspection.
Besides, the Foot Plate duty performing officer is not performing
any duty relating to engine equipments like application of brake or
navigation of the train or any duty related to regular running of
trains. So the virtual image created by the respondents that
hundreds of passengers may die if the applicant is promoted is
only illusionary and not true. The applicant also begs to state
that he stood first amongst the candidates who passed the written
test and he was the only B.E Degree holder while all the others

were either diploma holder or apprenticeship passed candidates.

It is also further clarified by the applicant here that Foot Plate
duty is not the only duty that a Group B officer carries out. The
major duties in Group B includes dealing with Tender cases
pertaining to power supply items including T&P and M&P items --
Revision of EAR of power items -- Monitoring of stock position of
power supply items -- Leave of Group-D staff -- All works in
connection with telephone etc. -- IN-charge of electrical control --
Preparation of technical specification, approved list of
manufacturers for power items -- Misc. items like telephone bills,
repairing of T& P items of CEE’s office etc. -- Maintenance and
repair contract of T&P items, machine items of HQ etc. The
applicant also states that there are many Group B officers who
have never performed footplate duty in their whole service life and
the respondents be put to the strictest proof of the fact that a
Group B officer necessarily have to do footplate duty. Besides,
the applicant can very well do foot plate duty and can be tested
for the same. Not admitting anything, for the sake of argument,
even if it is considered that the applicant is unfit for Footplate
inspection, such duty‘is always interchangeable with any other

Group B officer.
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Moreover, with regard to the statements relating to para 530/532
of the Indian Railway Medical Manual, the applicant would like to
refer to certain other relevant provisions of law as laid down in
the Persons with Disabilities Act, 1995. the relevant Section 47 is

quoted below:
"Section 47: Non-discrimination in Government employments -

(2) No promotion shall be denied to a person merely on the ground of

his disability”

The Act has been enacted, as the Preamble of the Act indicates,
to give effect to the Proclamation on the Full Participation and
Equality of the People with Disabilities in the Asian and Pacific
Region. In a meeting to launch the Asian and Pacific Decade of
the Disabled Persons 1993-2002 convened by the Economic and
Social Commission for Asian and Pacific Region, which was held
at Beijing on 1st to 5th Dec. 1992, a proclamation was adopted on
the Full Participation and Equality of People with Disabilities in
the Asia and the Pacific Region. Our country is a signatory to the

said proclamation was on the following lines:

'To give full effect to the proclamation it was felt necessary to

enact a legislation to provide for the following matters:

(i) to spell out the responsibility of the State towards the
prevention of disabilities, protection of rights, provision of medical
care, education, training, employment and rehabilitation of

persons with disabilities;

(ii) to create barrier free environment for persons with disabilities;

Shi Prnolip In kot
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(iii) to remove any discrimination FPaITStpersons—with disabilities

in the sharing of development benefits, vis-a-vis non-disabled

persons;

(iv) to counteract any situation of the abuse and the exploitation

of persons with disabilities;

(v) to lay down a strategy for comprehensive development of
programmes and services and equalization of opportunities for

persons with disabilities; and

(vi) to make special provision of the integration of persons with

disabilities into the social mainstream."

Sub-section (1) of Section 47 in clear terms provides that there
cannot be any discrimination in Government employments and no
establishment shall dispense with or reduce in rank an employee
whatsoever during his service. Sub-section (2) in crystal clear
terms, provides that no promotion shall be denied to a person
merely on the ground of his disability. Para 189-A, 213A, 1301,
1302, 1303, 1309, 1310 and 1311 of Indian Railway Establishment
Manual also has subsequently provided for similar provisions.
Obviously, "in the instant case, the applicant'was not considered
for promotion on the ground that he was considered to be visually
handicapped. Law is now well settled in thlis regard that such

action is discriminatory not tenable in the eye of law.

A copy of the proforma for footplate inspection is annexed

hereto as Annexure F.

That with regard to the statements made in para 5.1, the applicant

has no comments to offer.
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7. The with regard to the stateménf‘s““m‘“ sde-m—para-5-2; the applicant

states that the allegation raised against the apglicant is not
supported by any records. It applicant had to remain absent for a
period as he was sick and this has been duly brought to the
knowledge of the office. The applicant is not tainted for unauthorized
leave. The applicant was once show c‘éused in the year 1994 for
unauthorized absence but the authorities were satisfied with the reply
of the applicant showing medical grounds for his absence and the
said proceedings were closed with a simple warning to the applicant

to be more punctual in future. The said warning is not a penalty.

8. That with regard to the statements made in para 5.3 and 5.4, the
applicant state that order of this Hon'ble Tribunal in O.A 172/1998
(Annexure A to the OA) has clarified all matter relating to the adverse
remarks against the applicant. The respondents have not challenged
the said before any higher Court and hence the order on OA 172/98
has attained finality. Rather, the stand taken by the respondents in
the WPC 7249/2001 revolved around the “medical unfitness” of the
applicant and the WPC was withdrawn as infructous as appropriate
orders were passed after medical re-examination the applicant in
compliance with the order dated 27.4.2001 in OA 172/1998. As the
order dated 27.4.2001 has attained finality to the extént of adverse
remarks in ACR of the applicant, the respondents cannot seek to
reopen the said question before this Hon’ble Tribunal again and any
argument advanced in this regard by the respondents would be
asking this Hon’ble Tribunal to review its earlier order dated
27.4.2001 which is not permissible at this stage, particularly after the
fact that the Hon’ble High Court has not interfered with the order of

this Hon’ble Tribunal in any manner.
9. That with regard to the statements made in para 5.5 and 5.6, the

applicant has no comments to offer. Nothing contrary or inconsistent

with the records is admitted.
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10. That with regard to he—stalements made in para 5.8, the applicant
states that these averments of the respondents are contrary to the

settled position of law. The applicant has been clearly discriminated.

11.  That with regard to the statements made in para 5.9 and 5.10, the
applicant reasserts and reiterates that statements made in para 5 of

this rejoinder.

| 12.  That with regard to the statements made in para 5.11 and 5.12, the
applicant beg to state the comments by the respondents relating to
the frustration of the applicant is unethical and uncalled for. The
applicant, despite being illegally deprived of promotion, has been
sincerely doing his duties. The legal battle waged by the applicant is
a fight for his rights and the sarcastic comment about his “frustration”
made by the respondents only reflects the malafide attitude that the
respondents is maintaining towards the applicant. The applicant also
beg to state there that all dther promotes of the batch of the applicant
were given grace marks to pass the qualifying examination and the
applicant alone passed the examination without any grace marks and
he stood first. However, the merit of the applicant has been
overlooked by the respondents at each and every stage and he has
been subjected to hostile discrimination which any civil society

governed by the rule of law would not permit.

13. That with regard to the statements made in para 5.13, the applicant
states beg to reassert and reiterate the statements made in para 5 of
this rejoinder. The applicant further submits that as per Railway
Board’'s letter No. E(NG)11/2000/RC-2/18 dated 28.6.2000, 3%
reservation to persons with disabilities has been extended to Grade B
and A service. Moreover, Railway Board letter No. 2005/H/5/13 dated
9.4.2007 have made provisions for relaxation inciuding relaxation in
medical standards with specific approval of the concerned Board
Member of railway board. As such, under the provisions of law, there

is no for non consideration of the case of the applicant and the

S ety lu hetos
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impugned action of the respondents is liable 10 be set aside and

quashed and the applicant be given all benefits as per his lawful

entitlement.

A copy of the Railway Board letter dated 9.4.2007 is

annexed as Annexure G.

That the statements made in p"ara 1,2, 3, 4, 6, 9 and 11 are true
to my knowledge and belief, those made in para5, 7, 8, 10, 12
and 13 being matter of records are true to my information derived
there from and the rest are my humble submission and statements
on legal advice. | have Hot suppressed any material facts.

wd October
And | sign this affidavit on this 3. day of September 2007 at

Guwahati.

Qe W/ for - Aehalpr
Identified by me A Deponent
Brotask Pattals

Advocate

Solemnly affirmed and signed before me by the
deponent, who is identified by Sri B . Petftha”
Advocate, on this &."™ day of Sr%\%%%rer 2007 at
Guwahati. \

M. K

Advocate
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vii) ‘vhethor Drivers whistle centimied fronthe!w/L!
C | ard till passins the L.C. gate/level cressings.
. o ';‘

.» viii) Whother Gatoman cxchanges signcd with the Guard
‘ - after passing the L.C. gate. '

(4x) Wiothor Driver follews the sped restrictions
. rigidiy.

(x) whéthor Kn pests/Hoctemctre posts are uvailable

& cloarly visible,

(xi) whothor train erow tost the brake bwer or tho

' train at the first eppertunity,

9
(xii) whothor the signals are clearly visible teo tho

| Engino crov(burning brid\tly/@bstructod by brane-

chos of troos).

T (xiii) ‘whethor Gatonan & station statc arc 1n proper

U S | :ﬁniferm_.

, | xiv) whether brake power certificate caution order
,m“* S issuod is adequatc and rclated to the traln,
:

LA .
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TR ~ ANNEXURE : G
| N.F.Raiway |
T e S - Office of the
o Wi - o General Manager(P)
’ A T Maligaon,
_féo E/'?l/O/Pth(C) f“ c Pt e T dated, 20-04-07,
S O . N 33""-": "V:V,"”'- BRI "\_:;" e ' .

S ;,_*._‘GM (Con)/ Mahgaov'\, AGM/Mahgaon, . o
. " All PHODS, DRMs, ADRMs, CWM/NBQ; DBWS; ADRM/NOP, ¢ |
U AINSe: DPOJDPOs DRMS; WAO/NBQs, DBWS, AM(PE)KGN, sAu,zup -
¥ U Al Area Managers, AMM/BLST, DEN/OBRT, WM/EWS/BNGN, - -
e Lo ALL CMS/MS, PRINCIPAL, ZRTI/APD], PRINCIPAL, STC/NBQS, - .

LA ‘SR, DEN/MLG,SR. EDPM/MLE, Dy CSTE (MW)MLG, Dy CMM/PNO,
C DY CSTE (TCY/MLG, CPRO; DvCAOICash & Pay/MLG, Al Non-dMslonaIlsed Umts
MD/CH/MLG, Sr. DENIMLG DY CMM/NJIP. All St;"DME(D)s, oy! CPO(Con)/MLG
3 DSTE(WS)/PNO ‘Dy. CPO/GAZ, Dy CPO/HQ, Dy CPO/IR,
i * Dy CPO/Rectt., Chalrman/RRB/GHY, ‘All SPOs and APOs, DGM/G/MLG
’ The GSINFREU NFRMU AISCTREA, NFROBCEA NFRPFAVMLG. ‘
o Sub - Medical exam ciiteria for various categones for promotsons from
: i 1 Group‘C’tnGroup'S
T A copy. of Railway Board's letter No.2005/H/5/13 dated 94-07 on the above
t 8 menboned subject is forwarded herewith for Information and necessary action pl.
DA-as above. - ‘ : ‘,~) 72
- : . AROMPP
: - For Genoral Menager(l") \
{ Copy cf Raliway Boards lcuer Mo. 2OOS/H/S/13 dater *+07) !
Sub:- Medlcal exam cﬂtedl for various categories for promotions from
) Group ‘C' to Group B . N
: The matter of relaxation of medical examinatxon standard for Railway employees
on promotion from -Non-Gazetted to Gazetted posts have been under examination of
. ~ the Boarc'for some time. After careful examinahon of the issue the Board has approved
i " thefollowing clause:- . - . \
S ‘ '
“any one of the conditiom may be relaxed in favour of any candidate for
special reasons, The relaxation in medical standards in each case should have
specific approval of the concemed Board Member of Rly. Board ". :
i In view of thls relaxahon, it is for the Zonal Railways to decide the post in the
v . department where the employee can be absorbed on promotion from Non- Gazetted to
P Garetted post. ~ : .
b | _
P A sub para under para 532 of IRMM, 2000 | may be added as per advance
P correction slip enclosed _
= Ench ’Aga' S to para 5 32 gf IRMM, 2000 =~ |
; Canilndee et ' ey e A Executive Director/Health
! ‘ ' g . i Railway Board.
’ - - Awa 1 RN
‘ ‘. _ . Certified to be tru€ Copy.
| ' N "R

Advocate
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 The following may be added to para 532 of IRMM.
o —3-2&-—-5 J x ﬂz; s -‘ - o c | s \
~ .., The relaxation of medicj standards-on promotion from Group ‘C’ to \
~“Group 'B;.in all categories mityt however be considered for specific posts in’

e ebheat
4

{"."- the concerned Departmént on tase to case basis.under the following clause:- |

YT I TREIR RN LR

. 7o Yy ome of thee(t‘nditions may be relaxed in favour of any candidate for
5o specialireasons, i The relmpqn in medical standards in each case
+ .} i should have specific approval of the concerned: Board Member of Rly.

. ‘-' Board”.“'ﬁ ":')‘aﬁtl. : : . ,'!I 'J" o ettt A - )

1T (Authority: Board's letter No. 200S/EU/S/13 dated 9. -2007)

Note:= 1. CMD/Zona!l Ratlway-if satisfied with adverse Medical exam report,
i, " - canrefer.the case to PHOD for examining the concemed employee
| . 7. for:a-uitable” posting .if available in his department, where if
A posted; the underlying medical. condition shall not compromise the
A ~‘safaty & productivity of work. - .
¢ 7. 2-Aferobtaining the above certification from PHOD, a fresh medical
o . exam may be processed for the spegified post. .
3. The report of re-medical éxam if in, favour of the employee, will be

: -+ forwardad through CMD/Zonal Railway to DG/RUS for obtaining
... " theapproval of'¢oncerned Reilway Board Member.. |
«. 4. TheBoard decision shail be cominunicated to Zonal Railway. for

- further action. ' C :

v . .

e R e T IR

S U e R

B R RN L el SO 2 Y

AIRF

it
é{

o
-

i

T LR b R SRR R ST

EXEXSEN LS



- g, el T;q . . *‘.:
CCUL’:'L&i o Lebenne ot e »':-L,..UA: :i S
" )‘ | argiet w.uanls ' & <
| | IN THE CENIRAISAPMINISTRATIVE TRIBUNAL
GUWAHATI BENCH : AT GUWAHATI
ORIGINAL APPLICATION NO. 63 OF 2007
In the matter of:
Sri Pradip Kumar Acharjee
. ... Applicant
-versus-
Union of India & others
... Respondents
-and-
In the matter of:
Additional Affidavit filed by the Applicant
|, Sri PradipkAcharjee, son of Sri Monindra Chandra Acharjee
aged about 44 years, permanent resident of Maligaon, Guwahati-
11, District- Kamrup, Assam do hereby solemnly affirm and state
%xxbé“jA 4@1} as under: V
/@8@g>/4<” That | am the applicant in the instant case and as such | am
13,}”407 familiar with the facts and circumstances of the case.
20.M-C Sl
0
P’aMﬁ That on 12.3.2007 | had filed the instant OA No. 63/2007 before
this Hon’ble Tribunal contending that my non consideration for
promotion is violation of the provisions of the provisions of the
Persons with Disabilities (Equal Opportunitieé, Protection of
Rights and Full Participation) Act, 1995. The said OA has been
admitted by the Hon'ble Tribunal and the case is now pending for .

hearing.

Prads o -Ackarp e
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That du"ring the pendency of the instant case, Railway Board letter

No. 2005/H/5/13 dated 9.4.2007 has been issued which provides
for provisioné vfor relaxation including relaxation in medical
standards with specific approval of the concerned Board Member
of Railway Board. This has been circulated yide No.
E/171/o/Pt.IV(C) dated 30.4.2007. As such, under the provisions

of law, there is now ample scope for fresh consideration of the

case of the applicant for promotion by means of relaxed medical
standards. A copy of the order dated 30.4.2007 has been annexed
by the applicant as Annexure G in the rejoinder filed by the

applicant.

That in view of the above development, the applicant has now

submitted a fresh representation dated 11.12.2007 before the-

General Manager, NF Railway, Maligaon inter alia stating that
being considered of “substandard vision” he falls in the category
of Disabled Person under the Definition of Section 2(u4) of the
Persons with Disabilities (Equal Opportunities, Protection of
Rights énd Full Participation) Act, 1995. And as per Section 47(2)
of the Act, no promotion shall be denied to a persbn merely on the
ground of his disability. It was also stated that the Railway Board
has itself made necessary amendments to the Indian Railway
Estabjishment Manual in order to prevent discrimination merely on
the groUhd of physical disability. Para 189-A, 213A, 1301, 1302,
1303, 1309, 1310 and 1311 of Indian Railway Establishment
Mahual provides for such provisions. The applicant has further
submitted in the said representation that that the Ho'r:\’bl’e Gauhati
High Court in an identical case} of promotionlfrom Group C to
Group B gazetted post in Railways, held that non consideration
for promdtion for ‘disability of vision’ ié illegal and contrary to the
provisions of Section 47(2) of tkhe Persons with Disabilities (Equal
Opportunities, Protection of Righté and Full Participation) Act,
1995. [Judgment and order dated 5.6.2007 in WPC 711.3/2004}—

Sri Aloknanda Sarkar —vs- Union of Indial]. Similar 1view has been




kel

taken by the Hon’ble Supreme Court of India in the case of Union
of India —vs- Sanjay Kumar Jain [reported in (2004)6 SCC 708]
which is again a case of promotion from Grade C to Grade B post

in VR-ain‘ays relating to persons with ‘disability of vision’.

A copy of the representation—datéd 11.12.2007 is

annexed herewith as Annexure H.

That by this affidavit, 'the applicant seeks to bring into record the
above development. It is prayedv that the above representation

dated 11.12.2007 (Annexure H) may be treated as a._part of the
record of the OA No. 63/2007.

That thé statements made in para 1, 2 and 3 are true to my
knowledge and belief, those made in para 4 being matter of
records are true to my information derived there from and the rest
are my humble_submission and statements on legal advice. | have

not suppressed any material facts.

And | sign this affidavit on this 4 day of December 2007 at

Guwahati. - . _
Identified by me Dep-o'nent

B Pt all

Advocate

Solemnly affirmed and signed before me by the
deponent, who is identified by Sri .fbhaih. Pathale.
. Advocate, on this 1. day of December 2007 at
Guwahati. e ’
R AR O alaad@@ |-
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Advocate \
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-4~ . ANNEXURE: Ky
STo | | Date- 11.12.2007
"~ The Ge‘nerai Manager,
-VNF Raiflway, Maligaon
Guwahati — 781011 _ | | |
(hmgeaseetas) |

, ‘ i L
: Subject Representation praying for consuderation of promotion from
- non- gazetted Group C post to gazetted Group B post based on
relaxation in medical standards and in terms of the provisions of the
"Pe‘rso:ns} ‘with Disabilities (Equal Opportumties Protection of Rights
and Full Partlmpation) Act, 1995

Sir,
“With due respect, | would like to submit the following for your due

~ consideration-

That Sir, s’i;nce 7.8.96 | am working in the Group C post of Senior
Electrical Foreman [now designated as Senior Section Engineer

(Electrical)] with full dillgence and sincerity wnthout any blemish.

That 'Sira in- 1998 a selection process for'promotio'n' to the post of
~ Assistant Electrical Engineer in Group-B against 70% vacancies was
advertised. | appeared in the said process and'secured'1$“t position in
the wbritt'en examination. However, my case was not conS|dered for

promotion mteralua on the ground of medicai unfitness.

Toat Sir, aggrieved by my ncn selection | approached the Hon'ble
Central Administrauve Trlbunal Guwahatl Bench by way of OA No.

172/1998 Wthh was heard by the Hon'ble Tribunal on 27.4.2001. By
the said order it was directed to hold a revuew DPC for consideration
of my case and also to hold a fresh medical examlnation

Qﬁ‘)
o 6g C onlol=> 2
("Vk LG . CoLfed do xS wm/
%&/ } ‘ ; . | '. , MMGW

j 2 1. 0%
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‘That Sir, the Railways preferred to ohallengethe'order ofﬂth'e'Ter‘ibunal
by way of WPC No. 7249/2001. However, during the pendency of the

said petition, a fresh medical examination was done and | was again

" declared unfit for pro'motion for ha\f\ing “sub standa;r.d vision”. This was
~done. vide medical report dated 16.1.2006. Based. on this fact, -the.
Railways sought to withdraw the WPC No. 7249/2001 as infructuous_
and the ‘Hon'ble High Court accordingly ordered vnde Judgment and‘ '

-

order dated 7.11.2006 that the writ petition is closed -as being -

infructuous giving liberty to me. to-approach 'th,e appro:p»riate forum for.

redressal of my grievance, if any.

Administrative Tribunal, Guwahati. Bench .vide OA No. 63/2007

- contending that my non consideration for. promotion is violation of the
provisions‘_of'the‘ pr-_ovisi_ons of the Persons with Disabilities (Equal’
‘ Opportunities Prot'ection of Rights and Full Participation) Act, -1'995
. The said OA has: been admitted by the Hon ble Tribunal and the case

IS now pending for hearing

That during the pendency-of the said case, Railway Board letter No.

2005/H/5/13 -dated 942007 have been ‘issued which prowdes for

- provisions for: relaxation including relaxation in medical standards with

SpeCIflC approval of the concerned Board Member of Railway Board.

This has been circulated vide No. E/M71/0/Pt. IV(C)'dated 30.4:2007.

As such, under the provisions of law, there is now ample scope for
fresh consideration of my’ case for: promotion by means. of’ relaxed
medical standards. A copy of the order dated 30 472007 is enclosed

‘ hereWith for ready reference.

That Sir; | also beg to state +here that being considered of
"substandard vision” | fall in the category of Disabled Person under
the Definition of Section 2(u) of the Persons with Disabilities (Equal

Opportunities, Protection of Rights and Full Participation) Act, 1995,
And/as' per_ Section 47(2)_of the Act, no promotion shall be denied to a

Condsl—>

~ That Sir, thereafter on 12.3/.2007, I appioached the Hon'ble Central -
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person merely on the ground of his drsabrlrty It is also pertlnent to -
‘state here ‘that the Railway Board has |tself made necessary

amendments to the Indian Railway Establishment Manual in order to

prevent drscrrmmatron merely on the ground of physrcal drsabrhty
Para 189-A, 213A, 1301 1302, 1303, 1309, 1310 and 1311 of Indian

Railway. Establishment Manual provrdes for such provrsrons._ In the

~instant case,‘ my case was not considered for promotion on the ground

that I"am"oonsidered to -'be visually han‘dioapped' Law'-'is now well
in the eye of law.

That in connection with the above, | further submit that the HOn’bIe

- Gauhati High Court in an identical case of promotron from Group C to

|98

) settled in this regard that such-action’is drscrrmlnatory and not tenable -

Group B -gazetted post in Rarlways held that nhon consideration for

promotion for ‘disability of -vision' is |IIega|.and contrary to the |

provisions of Section 47(2) of the Persons with Disabilities (Eq-ual
Opportunities, Protection of Rights-and Full Participation) Act, 1'995.
[Judgment and orderl' dated 5.6.2007 in WPC . 7113/2004 - Sri
Aloknanda Sarkar —vs- Union of India.. .copy enclosed]. Similar view
has been taken by the Hon' ble Supreme Court of India in the case-of

708 ..copy enclosed] which . is again a case of promotron from

Grade C to Grade B post in Railways reIatrng to persons with
drsablrty of vision'.

That Sir, in view of the above well settled iaw,':my_case for- promotion |
reeds to be reconsidered and the medical report dated" 16.1.2006 -

alone should not be consrdered a bar  for blockrng my future
promotronal avenue -if | am otherwrse suitable for the same. | also

pray that since the position of a Group B officer necessarrly does not

_mvolve mafters directly related to safety and securrty and many such

any suitable Group B post and the same should be done in view of the

ol |

“Union of India —vs- Sanjay Kumar Jain [reported in (2004)6 SCCA'

“duties are always rnterchangeab'le with any other Group B offrcers ,

within the scope of the rules, there iIs ample scope for adJustrng me in

. T
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"orovasmns of the Section 47(2) of the Persons with D|sab|ht|es (Equal _
Opportunltles Protection of nghts and Full Parttolpatlon) Act, 1995 '

read with the provisions of the Para 189-A, 213A 1301, 1302, 1303,

- 1309, 1310 and 1311 of Indian Rarlway Establishment Manual and

also as per the law settled by the Gauhati Hrgh Court and also the
Hon ble Supreme Court of lndla

That Sir, | would Ilke to pray for a personal hearlng in: thls regard 2

before any demsnon s arrlved at on the mstant representatlon

In view of the above, it is once aga’in respectfully prayed that my case

~ for promotnon be taken up and consudered sympathetrcally as per the

provisions of law.

2 /Y 4//@&5'

- Yours sincerely,

M b M/(///’Z//O7

.Sri Pradip Kumar Acharjee

o Presently Serving-as the Senior Section
! Engineer (Electrical), under the Assrstan‘t |
_ Divisional Electrical Engineer, Maligaon
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_ correction shp enclosed

.. Eacli fagg to pmn §32 of IRMM, 2900

ot

"\9 f—— ' . ) . ‘. . ' e e ez
v R . . e T

« ")/
1 ."._t'_'& ; N.F.Ra.i)way . _ T
‘ REERC C S IO T - Office of the .
; . T ey I \ . General Manager(P)
Med —2 33. E ' ' \ Maligaon,
No.E/17t/ofPt IV(C) . c R ' dated 30 04—07
Ta g S R

,GM (Cony/ Mahguon, AGM/Mahgaon,

! PHODS, DRMs, ADRMs, CWM/NBQ, DBWS, ADRM/NJP
All Sr. DPO/DPO:; DFMS; WAO/NBQS, DBWS, AM(P&)KGN S /uJP
Aif Area Managers, AMM/BLST, DEN/OBRT, WM/EWS/BNGN, -
ALL CMS/MS, PRINCIPAL, ZRTI/APDJ, PRINCIPAL, STC/NBQS, -

SR, DEN/MLG,SR. EDFM/MLG, Dy CSTE (MW)MLG, Dy CMM/PNO,

DY CSTE (T C)/MLG CPRO, Dy CAQ/Cash & Pay/MLG, All Non-dmslonallsed Units, .
MD/CH/MLG, Sr.DEN/MLG, DY CMM/NJP. All Sr."OME(D)s, Dy CPO(Con)/MLG

. DSTE(WS)/PNO, Dy. CPO/GAZ, Dy CPO/HQ, Dy.CPO/IR,

Dy CPO/Rectt., Chalrtman/RRB/GHY, All SPOs and APOS, DGM/G/MLG
The GS/NFREU NFRMU, AISCTREA NFROBCEA, NFRPFAIMLG.

~-Sub:- Medlcal exam criteria for various categories for promotions from
Group 'C"to Group ‘B’

?A copy. of Ra:lwav Board's letter No 2005/H/5/13 dated 9-4-07 on the above

'mentconed sutqect is forwarded herewuth for mformat:on and necessary actxon pl.

° ™
] ot L T /
- .

DA-0s above, 1 ¢ o

f-or (aonoso] Mnnugol(l 9

{ Co;:,: cf Pa!.‘fm Boord's letter Mo. 2005/H/.,/1:! date -07) ' o \,

S}:b'- Medical exam criterla for varlous catcgories for promoﬁons from

Group ‘C’ to Grotip ‘B’.

The matter of relaxation of medical examination standard for Railway employeeqz |

on promotion frcm Non-Gazetted to Gazetted posts have been under examination of
the Board for some time. After careful examnination of the issue the Board has approved
the followmg clause:- . :

A

. “any one of the condltions may be relaxed in favour of any candidate- for
i ‘_special reasons, The relaxatiori in medical standards in each case should have
' speclfic ayproval of the concemed Board Member of Rly. Board ”.

. ,_""In.view of thls relaxahon, it'ls for the Zonn] Railways to decide the post in the

- department where the employee can be absorbed on promotion from Non~ Gmetted to
L Ga"etted post. TN : L '

A sub para under para 5'%2 of IRMM 2000 may be added as pvr advancc

, N
Y

*

\. e

SRPRUNIEIE AN 4 o o Executive Director/Health
: - - ' o "~ Rallway Board.

T




Advance Correction to para 532 of IRMM, 2000 BoRe

: The followmg n:ay be added to para 532 of IRMM )

AIRF

~q

4
: ti‘;' 14’(* i

'é
s‘-ﬂ;nx]h ..f" H Al

e e T -

”ﬂxe relaxation of medwal standards ‘on spromotldn ﬁ'om'Group Tord : __
Group ‘B’ in all categories may however be considered for specific posts in"
the concerned Department on tase to case basis under the’ followmg clause;~ -

“atly one of the conditnons may be relaxed in favour of any candldate for

special’‘reasons. “ The relaxxtion in medical standards. i, each case
should have speclﬂc approval ot‘ the condorned Boqrd Membcr of R!y :

‘Board”,

(Authonty Board's lettcr No 2005/H/5/l3 dated ‘1 li loo )

Noge:- 1. (‘MD/Zonal Raﬁlway u” sausﬁed thh advcrse Medical exam report,'

- can refer the case to’ PHOD for e’xamxmng the. concemed employee L
" for a-guitable” postmg if avaxlable in hxs* de artment, where if.
,poeted, the underlymg medjcal condman shall not comprohuse the
- safaty & productivity of work '
2, After obtaining the above cemﬁcatlon from PHOD a fresh m»dxcal
exam may be processed for the spegified post.
3. The report-of re-medical exam if j in favour of tl‘e employee, will be
 forwarded through CMD/Zonal leway to DG/RHS for obtammg
- the approval of concerned Railway Board- Member,,
4. The. Board decision shail be comtnumcat_ed tp Zonal Railway.for
further actton S
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‘ S PR |
“ AND - St S - ' . .. ; ‘,
i :
BN IR
IN_THE MATTER OF: S B
Hection 472

of  the Persons

with
Hisabilities (Equal Upportunitieﬁ, Protection
S Rights  ard Full Partice; Pation) ey . On
1
i

AND

—_—

IN THE MATTER OF :

Alokananda Sarkar

Sri Bhabananda Sarkar,

e No 1794, Arabinds Calony,

2.0, Alipurduar Junction,

Diat, Jalpaiguri,

B IN-T 36103

4D

£

e Petitioner

- YERSUS -

The Uriion o+ India represented by
the General Nanagev, N.F, Railway,
Maljgaon, Guwahati-11.

L Manager (p) ,
M., Raillway, Maiigaon, Giuwahati-1g .

The Divisional Rajlmay Manager(P),
N.F. Rai]way, Alipurduar Junction.

Railway Boardg through the Chairmah,
Reil Ehawan, New Delhi.




R The Ohief Medicwel Director,

NLF . Railway, Maligaon, Guuahati~1l.

. The Chief Medical Superintendent,

M.F. Railway, ﬂlipuhdﬂav Junction.,

7. i Lakshman Ram,

Assistant Commercial Manager,
A

W

(Ticket Checking), N.F. ﬁallway,

Maligaon, Gueahati-11.

3 Ehagencdrs Nath Boro,

iatant Commercial Managernr,

flzime Frevention), NJ.F. Raillway,

Meligeaor, Guwahati-11.

PN Central Administrative Tribunal,
Guwwahati HBench,

Bhangagarh, Buwahati
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~ Sub-section (1) of Section 47 in clear terms plowdes that there cannot be any dlscnnnndn(m i
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Union-of India, Appellant V. Sanjay KumarJam Respondent

l

Persons With Dlsabllmes (Equal Opportunltles Pxotectlon Of Rlsc,hts And Full Paltlcn)nllon) Acl’

(1 OF1996). S. 47(2) \ o _ S 1

2004-AIR(SC)-4139 ; | PR TN E A 1

CORAM : Anijit Pasayat 'de K. Thakkel,JJ-. Ea I ' o __;"?:j g I
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Civil Appeal No. 5178 of 2004, (arising out of SLP (C) No. 16541 of 2003), D/- 11-8-2004.0: 4 |: g

(From:;-2003 (102) Delhi LT 525)) * «1 . - g: L 5 B ‘:-"‘ e im @
ADVOCATE(S): M.N. Krishnamani, Sr. Advocate Hemant Sharma and Mrs. Anil Katlyar '

Advocates with him, for Appellant; Respondent-in person. : - : A

Head Notes. o o - : oy 3 .

A » : SRR S

foin

(1 Persons with Disabilities (Equal Opportumtles Protection of Rights and Full Pamcn)atlon)* :
Act (1 of 1996), .S. 47(2) - Indian Rallway Establlshment Manual Paras .189- A al(b) '
Promotion - Denial of - Employee in rallways _ : ‘

Government employments and no estabhshment shall dispense with or reduce in rank an emplovec
whatsocver during his service. Sub-section (2) is relevant for our purpose. It in cwstal clem
terms, provides that no promotion shall be denied to a person:merely ;on the g ground of his, dis- |}
ability - Obviously, in the instant case, the Lrespondent was not considered. for pnomotlon on (he: i
around of as he was considered to be visaually handicapped. Much stress was laid by M| RN
Krishmani on the proviso to sub-section (2) of Section 47. The same is not in any way hclptul 0ol 1.
further the case of the appellant. In fact it only permits the approprlate Government to Specny b_;‘\" :
notification any establishment which may be extempted from the provnsmns of Section 47. It ducs :
not give unbriddled power to exclude any establishment from the purview of Section’ 47 Jhc-;',jf
exclusion can be only done under certain specified circumstances. They are: : 1

(i) issuance of a nolification . - - - S . o

i

. - . .. .. . : e L
(it) prescription of requisite conditions in the notification.

The notification can be issued when the appropriate Govemment having xeuald to the type of
work carried on an any establishment thinks it appropriate to exempt such establishment from the
provisions of Section 47, The proviso ta sub-section (2) thereof does not operate in the absence.

Supreme Court of India Judgement [STPL-Law Encyclopedia-7.1]
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The ordmaw and proper function of a provisd coming.after a general enactment is to lnnn tlnt !
ueneml enactment in certain mstances "(per Lord Esher in Re Barker 25 QBD 285) L r s
SEPLE S
> . R i
bty
- A proviso to a section cannot be' used to lmport into the enactmg, part somethmu wlnch is not 0
there, but where the enacting part is susceptlble to several p0551ble meanmés it may be controlled

<.r L

by the proviso (See Jennings v. Kelly, (l940) AC ZOb) R ' et

ARl.ll"I'j PASAYAT, J. - Leave g-r‘éntedt

The Union of India calls in question leuahty of the }udg,ment rendered by a Drvmon Bench ot

lhe Delhi High Court dismissing the Writ Petition filed by it while affirming:the decision rendu c‘(l
by Central Administrative Tribunal, Pnncnpal Bench, New Delhi (in short 'CAl)

. 3. Factual posmon in a nutshell is as follows: ' e ’ o SR

The rcspondent while working in Ground-C post of the Rallways applled fo promotlon to Group

13 post. He qualified in the written test and was directed to undergo medical exammatron, as pcr 1!

para 531(b) of the Indian Railway Establishment Manual (in short the ‘Establishment Manual) ln
lerms of the Railway Board's Circular dated 31-10-1991 passing' of the medical test is &,

requirement betore the candidate .is called forlwva voce test. The respondent was found to be |
medically unfit as he was visually handicapped; His case is onc of external squint with advanced f

petririties pigments on both the eyes. This is a dxscase which affects the eye-sight progressively..

e was considered unfit as he may become v15uallys handicapped in future. The respondent was LR
- = therefore, not called for viva voce test. He filed O. A No. 439/2001 before the CAT challenging

the order dated 20-9- 2000 whereby it was indicated that he was not be called for viva vocetest as
he had been declared medrcally unfit. The CAT after hearing the parties came te hold that. while
considering the case of the respondent (appllcant before it) the provisions of the Persons with D15~
abilities (Equal Opportunities, Protection of Rifshts and ‘Full Partipation) Act, 1995 (in short thic

‘Act’) were not kept in view. CAT took note of the fact. that a new paragraph 189A was =
mtroduced in the Establishment. Manual which clearly laid down that there shall not be :

discrimination in the matter of promotion merely on the g,round of physical dmablllty 'lhe
application'was accordingly allowed by the CAT Y :

The Union of India questioned correctness o CATs order by ﬁlmgD a ert Petition whlch was; -
(llbmlssed by the impugned judgment, The High Court took. note of subsect on (2) of Sectron »4'§lt ‘

of the Act (o hold that CAT'S order is perfectly in order ' SR

- In support of the appeal, it was contended by Mr. M. N Knshnamam learned senior counqel
lhal while referring to subsection (2) Section 47 of the Act both the CAT and the High (,omt
overlooked the proviso to sub-section (2) of Section 47 which permits the appropnatc
Government (o e\clude by notification any establlshment from ‘the provisions of the Section:

‘ :

supreme Court of India Judgement {STPL-Law Encyclopedia-7:1]
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.\Lumlmg fo him, looking at the nature of the dutics which cmployecs of Group-B have to undm- .

ke, a physically handicapped person, more particularly, one who is vistally handicapped wnll not
be able (o do justice to the work. The High Court and the CAT were not justified in granting

relief to the respondent atter he had failed in the medical test. It was urged that the proviso makes

it clear that in appropriate cases the protection provided by sub- sectlon (2) of Sectlon 47 of the“ ’

Act can be denied and the case at hand is one of such cases. -

I'he respondent who appeared in person submltted that the ]udg,ments of both the CA’I and the :

Hwh Court do not suffer from any mﬁnmty to warrant inter ference Lo

7. Since the controver sy revolves ar ound Sectlon 47 of the Act, lt would be hppropnate to quote

the provision which reads as fo]lows : L - ’

l

"Section 47: Non-discrimination in Government employments .- (1) No estab,hs{hment‘s_h_all_jj,

dispense with, or reduce in rank, an employee who acquires a disability during his service:

Provided that, it an employee, afler acquiring dlsablllty is not suitable for the post he was holdmu
“could be shifted to some other post with the same pay! scale and service benefits. -

Provided further that it it is not. possible to adjust the employee against any post, he may be I\epl

on a supernumerary post until a sunable post is available or he attains the age of supelannu(mon

whichever is earlier.

(2) No promotion shall be denied to a person mérely on the glr'ound'of his disébility:

L

Provided that the appropriate Government may, having regard. to the type of work carried on m' :}

anyv establishment, by notification and subject to such conditions, if any, as may be specmed mg

such notification, exempt any establishment from the pnovusnons of this sectlon

t

8. The Act has been enacted, as the Pleamble of the . Act mdxcates to g,lve eﬂect to thef '+
Proclamation on the Full Participation and Equahty of the- People with. Dlsablhtles in the Asian’ |
and Pacific Region. In a meeting to launch the Asian and Pacific Decade of the Disabled Pet somﬁ
1993-2002 convened by the Economic and Social Commission -for Asian and Pactific Regmn,j'

which was held at Beijing on 1st to Sth Dec. 1992, a ploclamatlon was adopted on the Full Par-,
licipation and Equality of People with Disabilities in the Asia and the Pacnhc Region. Our cuunhy
is a signatory to the \dld proclamation was on the followmu lines:

“I'o give full eflect to the proclamation it was felt necessary to enact a leyslauon to provide for
the following matters:

(i) 10 spell out the responsibility of the State IOWdldS the prevention of dlsablhtles p:olccuon ol

H“hls, provision of medical care, education, txamms,, employment and rehabllltatlon of persom _

with disabilities; S

i .

(ii) to create barrier free environment for persons with disabilities,. = = -,
: :
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(M :16 counteract an'?/ s_ituation of the abuse and tPe exploitation of persons with disabilitics;

. . .

“(v) to'lay. down a strategy for comprehensive .development of programmes and scrvices and

* cqualization of opportunities for persons with disabilities; and

- (vi) to make special provision. of the integration of persons with disabilities into the social

mainstream.". .

9. Sub-section (1) of Section 47 in clear terms provides that there cannot be any discrimination in
‘Govéernment employments and no establishment shall dispense with or reduce in rank an.employce
whatsoever during his service. Sub-section (2) is relevant for our purpose. It in crystal clear
terms, provides that-no promotion shall be (denied to a person merely on the ground of his dis-
ability Obviously, in the instant case, the respondent was not considered for promotion on (he

"ground of as he was considered to be visaually handicapped. Much stress was laid by Mr.

‘Krishmani on. the proviso to sub-section (2) of Section 47. The same is not in any way helpful to
further: the case of the appellant. In fact it only permits the appropriate Government to specify by
2 ' notification any establishment which may be extempted from the provisions of Section 47. It does
"ot give unbriddled jpower to exclude any establishment from the purview of Section 47, the
. /exclusion-can be only done under cerfain speciﬁecf circumstances. They are:

PR L o
A L) :lssu?t1ce of a notification .

| 17(1) prescription of requisite conditions in the notification.

.+ 10. The notification can be issued when the appropriate Government, having regard to the type of

L1 work c?zrried on an any establishment thinks it appropriate to exempt such establishment from the
provisions of Section 47. The proviso to sub-section (2) thereof does not operate in the absence

P r——

{{ 1961 SC 1596) and-Calcutta Tramways Co, Ltd. v. Corporation of Calcutta, (AIR 1965 SC

L ) ) R .
|5 [11728); when.one finds a proviso to a.section the natural presumption is that, but for the proviso,

14

of the notification.

I'l. The normal function of a proviso is to except something out of the enactment or to qualify

;- something - epac_ted therein -which- but for ,“ther proviso would be within the purview of the

'c;nact‘mfent‘ As was stated in Mullins v. Treasureriof Survey (1880) (5) QBD 170, (referred to in
Shah. Bhojraj Kurverji Oil Mills and Ginning Factory v. Subhash Chandra Yograj Sinha, (AIR

1 : the'enacting part of ﬂze section would have included the subject matter of the proviso. The proper
{4 | function of proviso i , ]
* general language of t‘ine main enactment and its effect is confined to that case. It is a qualification

to except and to deal with a case which would otherwise fall within the

@i the preceding enactment which is expressed in terms too general to be quite accurate. As a

[y 1 general rule, a proviso is added to an enactment to qualify; create an exception to what is in the
‘5 | enactment and ordinairily, a proviso is not interpreted as stating a general rule. "If the language of

s ¥
P

. , i ,
. o I B i
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lﬁbnncting part of the statute does not contain the provisions which are siid 10 ocenn m o v
cannat derive these provisions by implication from a proviso.” Said Lord Watson in \West Dl
Uinion v Meétropolitan Life Assurance Co. (1897 AC 647) (H1). Normallv, a proviso does no
travel beyond the provision to which if is a proviso. It carves out an exception 1o the map
provision to which it has been enacted as a proviso and 10 no other (See A N Scheal and oiboi
v Raje Ram Sheoram.and others. (AIR 1991 SC 1406). Tribhovandas Haribhai Tambolr -

CGujarat Revenue Tribunal and others, (AIR 1991 S$C 1538) and Kerala State Housing Boara

- and others v.-Ramapriya Hotels (P) Ltd. and others.

t

. This word (proviso) Hath divers operations. Sometime it worketh qualification or limitation
~*. sometime a condition;and sometime a covenant” (Coke upon Littleton 18th Edition 140)

"Ifin a deed an carlier clause is followed by a later clause which destrovs altogether the obligation
created by the earlier clause, the later clausce is to be rejected as repugnant, and the carlior cladc
prevails... But il the later clause does not destroy but only yualifies the carlier. then the two are
to be read together and effect is to be given to the intention of the parties as disclosed by the dowd
as a whole" (Per Lord Wrenbury in Forbes v. Git. (1922) 1 AC 256).

A statutory proviso "is something engrafted on a preceding enactment” (R. v. Taunton, St Janies
9B & (.830). '

The ordinary-and proper. function of a proviso coming after a general cnactment is 1o imit il
general enactment in certain instances “(per Lord Esher m Re Barker. 23 OBD 283%)

A proviso Lo a section cannot be used fo import into the enacting part something which is ne
there, but where the enacting part is susceptible to several possible meanings it mayv be controlied
by the proviso (See Jennings v. Kelly, (1940) AC 2006).

: i -

]

- The above position was noted in Ali M.K. and others v State of Kerala and others. (2003 ()

: ¥

Scale 197). v

12. Though several documents were referred to contend that the intention of the cmployer was (o
exclude certain establishments, a bare persual thercol shows (hat they have no relevance and o

not in any way fulfill the requirements of the proviso to sub-section (2) of Section 17 11 woe-

without saying that it a-notification in this regard is issued by the appropriate Government the
same shall be. o'ijé_rati&?,é_ in.respect of the establishment which is specifically excmpted. Thit is not
the position So far as the présent case is concerned. Therefore, on the facts of the case, the orde:
ol the Tribunal as aﬂ'n'nmc'l"by the High Court by the impugned judament sulfers from no indinn
o warrant our mterference. The appeal fails and is accordingly dismissed with no order as o
COSIES,

Appeal dismissed.

~enmeetpon ¢ -

5
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