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- 	 163 07 	The issue is involved in this matter in 

c 	
0 A No 172 of 1998 vide order dated 

274.2001 tiiis Court directed the 

respondents to consider for promotion of 

	

4)y. Registrar 	 the applicant. The operative portion of 

	

I 	the order isreproducedbe1ow- 

" In the circumstances set 

Petitions copies ror 	
. 	 out above, we are of the opinion 

ssue noticos ere reci- 	
that the applicant's case for 

i promotton requires to be 

ved Withcut envelops* 	 considered by the authority on 
the basis of the ACRs sans the 
ACRs for the years 1993-94 and 
1995-96.ot think it. proper to 
issue a direction to the 
respondents to give an 
opportunity to the applicant to 
sukmit bis reply' against the 
adverse reinorlth made in the 
aforesaid two ACRs in v ieiv of 
the fact that the matter 
pertains to promotion of the 
year 1998 and also in viev.r of 
our observation made ieiating 

contd/- 
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16.3.07 
to the niture of the 
performance appraisal, The 
respon&nt.s Are accordingly 
d±ected to hold a review DPC 
towards seiectior. against 70 0/6 
vacancies drawn on 3.6.1998 
on the basis of the available 
records mentioned therein. For 
the sake of fairiess we feel that 
the respondents should also 
take steps th cause fresh 
medical examination of the 
applicant. The respondents are 
ftfrthèr directed to complete the 
above exercise as expeditiously 
as possible preferably within a 
period of three months from the 
date of receipt of the order by 
holding a revie4 DPC as well as 
refresh medicall examination of 
the applicant" 

subsequently the matter has been filed by 

the respondents in the Gauhati High 

Court. The order of the High Court dated 

20.6.2003 has been complied with and the 
applicant was called, for a medical test on 
16. 1.2006. He was found unfit. In the 

High Court the respondents also did not 

press the application. Nor, the O.A. has 

been flied by the appli cant. challenging 

the Medical certificate cont,endfrgthat the 

applicant is eligible for prootion. 

We have heard .M. B. Pathak, 
learned, counsel fr the {aiicant ''and 
Dr.J.L.Sarkar learned counse) for ,  the 
respondents. 

Considering 	the 	facts 	and 
circumstances, we are of the view that 

notice may be issued to the respondents. 

issue notice on the respondents. 
Post the matter on 30.4.07. 

iernber 	 Vic -Chairman 
bn. 

II' 
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30.42007 	Further time is sought on behajf 
of Rai1ays to tile re1y statement, 
Let it be done within three weeks 

post on 22.5 • 2007, 

o-'tiR4,s5. 

V.i,ce-Cha.rman 
bb, 

vO t, 
22.5.07. 	This application has been Med 

	

I . 	 against 	the 	impugned 	crder 	dated 
4 2 	mr'j ) 4e4a4ng the appi4ant 

	

f 	itn 	n-(a9'ette4 to 
Gazetted post Group B. The issue is whether 
the promotion can be denied to such applicant 

k I 	on the basis of medical fithess. 

	

• 	 I have heard, I. B. Pathak learned 
counsel for the applicant and Dr. M. C. Sharna 
learned counsel, for the Respondents. When the 

f 9' 	matter came up for hearing the learned counsel 
I 	 for the iespondents has submitted that he has 

no•ohjecti.on for admitting the O.A. 
. ,Q 	.•.,. 	. 	Application is admitted, issue notice on 

the respondents. Post the matter on 5.7.07. 

qteJ 	 VIce-Ccrrnan Lm 	

.. I 
5.7.2007 	. Three weeks time 'is allowed to the 

Respondents to file reply statement. 

	

to k r - 4g..J 	Post on 27'.7.2007. 

Vice-Chairman 

• 	. 	 /bbl 
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	 27.7.07.. 	 • Canal for the respondents is pern.'o 

file written statement to-day itseW Pat, the maçr 

before the next available Division 113 

Vice-Chainnan 
" 

c°1 
Ic 	
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10.12.07 	Heard Mr B.Pathak, learned counsel 

appearing for the Applicant and Dr M.C.Sarrna, 

learned counsel for the ResPondents/Railways 

in part. 

Call thismatter on13.12.Q7. 

(G. Ray) 	(IV!. R. Mohantv) 
Mernber(A) 	Vice-Chairnrnn. 

I 	
13.12.2007 	Heard Mr.B.Pathak, cirned counsel 

appearing for the Applicant and 

Dr.M.C.Sharm, learned counsel 

appearing for the Railways-Respondents. 

. 	 - 

For the reasons recorded separately, 

this O.A. stands disposed of. No costs. 

(Ray) W.Man) 
Member (A) 	Vice-Chairman 
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J. 	CENTL ADMJNISTTIVE TRIBUNAL 
GUWATI BENCH 	/ 

O.A. No.63 of 2007 

DATE OF DECISION: 13.12.2007 

Sri Pradip Kurnar Acharjee 

Mr.B.Pathak 	 . ................Applicant/s 

.............................................Advocate for the 
Applicant/s. 

- Versus - 
U.O.I.&Qrs 	 / 

Respondeit 

Dr.M.C.Sharma, Railway counsel 

................................................ Advocate for the 
Respondents 

CORAM 

THE HON'BLE MR. M.R. MOHANTY, VICE CHAIRMAN 

THE HON'BLE MR GAUTAM RAY, ADMINISTRATIVE MEMBER 

I. 	Whether Reporters of local newspapers may be allowed to 	Yes/No see the Judgment? 

Whether to be referred to the Reporter or not? 	 Yes/No LA 

Whether their Lordships wish to see the fair copy 
oI.the Judgment? 	 Yes/No 

Judgment delivered by 



CENTRAL ADMINISTRATIVE TRIBUNAL 
GUWAHATI BENCH 

Original Application No. 63 of 2007. 

Date of Order: This, the 13th Day of December, 2007 

THE HONBLE SHRI MANORANJAN MOHANTY, VICE CHAIRMAN 

THE HON'BLE SHRI GAUTAM RAY, ADMINISTRATIVE MEMBER 

Sri Pradip Kumar Acharjee 
S/0 Sri Manindra Chandra Acharjee 
Presently Serving as the Senior Section 
Engineer (Electrical), under the Senior 
Divisional Electrical Engineer 
Guwahati. 

Applicant 

By Advocates br. M. Pathak, Mr. B. Pat hak & H. K. Gogoi. 

- Versus- 

The Union otlndia 
Through the Secretary 
Ministry of Railway 
Government of India, New Delhi-i. 

The Chairman, Railway Board 
Rail Bhawan, New Delhi. 

The General Manager 
N.F.Railway, Maligaon 
Guwahati-781 Oil. 

The General Manager (Personnel) 
N.F.Railway, Maligaon 
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The Chief Electrical Engineer 
N.F.Railway, Maligaon 
Guwahati-781 011. 

Respondents. 

Dr.M.C.Sharma, Railway Counsel. 

** ** ** * **** **** * 
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ORDER(ORAL) 

GAUTAM RAY. MEMBER (A): 

The present Original. Application under Section 19 of the 

Administrative Tiibunals Act, 1985 has been filed by the Applicant seeking 

the following reliefs:- 

"1. to set aside and quash the impugned.. Certificate 
of Fitness of Employees for Promotion From Non-
Gazetted to Ganetted Post (Group-B) vide 
No.H/37/5 dated 16.1.2006 (Ann exure B) and 
declare the action of the respondents in issuing 
the said impugned certificate/order as arbitrary 
and illegal which can not sustain in law; 

to set aside and quash the impugned Railway 
Board notification vide no. E(GP)80/2/8 dated 
31.10.1991 (Annexure D) and declare the same to 

• be issued without any authority or power and as 
being ultra vires of the constitutional mandate and 
as being violative of Article 14 of the Constitution 
of India; 

To direct the respondents to consider the case of 
the applicant for promotion in light of and with 
reference to the order of this Honble Tribunal 
dated 27.4.2001 in O.A. 1 72/1998 (Annexure-A); 

Or may pass order for any other relief to which the 
applicant is found entitled to under the facts and 
circumstances of the case." 

2. 	The Respondents have contested the Original Application by 

filing a counter reply. In the counter reply, inter dia, the Respondents have 

quoted the codal provisions of Rules 530 and 532(3) of the Indian Railway 

Medical Manual, Volume I - 2000 Edition which are as follows:- 

"530. CLASSIFICATION OF GAZETTED POSTS FOR THE 
PURPOSE:- For the purpose of examination of visual 
acuity of Railway employees promoted from non-
gazetted to gazetted posts, the gazetted posts should 
be divided into two categories as follows:- 
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AU posts of Mechanical, Electrical, Civil and S&T 
Engineering and Traffic (Transportation and 
Commercial) Department. 

All posts of other departments which are not 
connected with train working or use of trolly on 
open line. 

532(3)All employees promoted to gazetted cadre from 
non-gazetted cadre will be examined for visual acuity 
and colour vision as per standards mentioned above 
irrespective of their medical category in the non-
gazetted cadre." 

We have heard Mr.B.Pathak, learned counsel appearing for 

the Applicant and Dr.M.C.Sharrna, learned counsel appearing for the 

Railways-Respondents. 

Durina the course of argument, the learned counsel for the 

Applicant, drew our attention to the additional affidavit filed by the 

Applicant along with which he has enclosed a copy of the representation 

dated 11.122007 (Annexure-4) addressed to the 3rd Respondent herein, a 

copy of which has been served on the learned counsel for the 

Respondents, praying for consideration of promotion from No n-Gazetted 

Group-C post to Gazetted Group-B post based on relaxation in medical - 

standards and in terms of the provisions of the Persons with Disabilities 

(Equal Opportunities, Protection of Rights and Full Participation) Act, 1995. 

In this view of the matter, we are of the considered view that ends of justice 

will be met if we direct the 3rd Respondent herein to consider and dispose 

of the representation of the Applicant forthwith. Accordingly, we direct the 

third Respondent to consider the representation of the Applicant dated• 

11.12.2007 (Annexure-4) in accordance with Rules and issue a speaking 

order and communicate the some to the Applicant within a period of two 

months from the date of receipt of this order. 



5. 	With the above observations and directions, this Otiginal 

Application is disposed of with no order as to costs. 

(GAUTAM RAY) 	 (MANORANJANvOHANTY) ) 
MEMBER (A) 	 VICE-CHAUMAN • 	

0 	

• 

/bb/ 	 • 
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IN THEtETRrADMNFSTRATIVE TRIBUNAL 
GUWAHATI BENCH : AT GUWAHATI 

O.A. No; 	/2007 

Sri Pradip Kum.ar Acharjee 	Applicant 
-versus- 

Union of India & others 	 Respondents 

SYNOPSIS OF THE CASE: 

This application has been made against impugned rejection of the 

case of the applicant as unfit for promotion vide Certificate of 

Fitness of Employees for Promotion From Non-Gazetted to 

Gazetted 	Post (Group-B) No. 	1113715 dated 	16.1.2006 

(ANNEXURE B) and also the Railway Board notification vide no. 

E(GP)80/218 dated 31.10.1991 (ANNEXURE D) which has been 

issued without any authority or power and the vires of the said 

notification has been challenged in this application as being 

violative of Article 14 of the Constitution of India. 

The main grievance of the applicant is that his case for promotion 

to Group B post has been rejected by the respondents on the 

ground of his being medically unfit. The impugned action of the 

respondents for rejecting the case of the applicant as unfit for 

promotion is violative of the express provisions as contained in 

the Persons with Disabilities (Equal Opportunities, Protection of 

Rights and Full Participation) Act, 1995 and corresponding 

provisions in the Indian Railway Establishment Manual. Whereas, 

the applicant has all along rendered duties at par with all others 

without any deficiency or dereliction, the respondents have all 

along clearly discriminated against him on the ground of his 

disability and such action of the respondents is therefore liable to 

be set aside and quashed. 

Filed by 

Advocate 
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IN THE CENTRAL ADMINISTRATIVE [BLAL 
GUWAHATI BENCH : AT GUWAHATI 

(An Application under Section 19 of the 
Central Administrative Tribunal Act, 1985) 

ORIGINAL APPLICAT!ON NO. 	1. OF 2007 
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Sri Pradip Kumar Acharjee 

Son of Sri Manindra Chandra Acharjee 
Presently Serving as the Senior Section 
Engineer (Electrical), under the Senior 
Divisional Electricl Engineer, Guwahati. 

Applicant 
-versus- 

Union of India, 
Through the Secretary, 
Ministry of Railway, 

Government of India, New Delhi—I 

The Chairman, Railway Board, 
Rail Bhawan, New Delhi 

The General Manager, 
NF Railway, Maiigaon 
Guwahati —781011 

The General Manager (Personnel) 
NF Railway, Maligaon 
Guwahati —781011 

The Chief Electrical Engineer, 
NF Railway, Maligaon 
Guwahati —781011 

Respondents 

& 	kA 

/'I 
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DETAILS OF THE APPLICATION 

1. 	PARTICULARS OF THE ORDER AGAINST WHICH THE 

APPLICATION IS MADE: 	 - 

This application has. been made against impugned rejection of 

the case of the applicant as unfit for promotion vide Certificate 

of Fitness of Employees for Promotion From Non-Gazetted to 

Gazetted Post (Group-B) No. H/37/5 dated 16.12006 

(ANNEXURE B). 

The Railway Board notification vide no. E(GP)8012/8 dated 

31.10.1991 (ANNEXURE D) which has been issued without any 

authority or powet and the vires of the said notification has 

been challenged in this application as being violative of Article 

14 of the Constitution of India. 

The impugned action of the respondents for rejecting ;he case. 

of the applicant as unfit for promotion is violative of the 

express provisions as contained in the Persons with Disabilities 

(Equal 	Opportunities, 	Protection 	of 	Rights 	and 	Full 

Participation) Act, 1995 and corresponding provisions in the 

Indian Railway Establishment Manual. 

2. 	JURISDICTION OF THE TRIBUNAL: 

The applicant declares that the subject matter of the instant 

application is within the jurisdicti6n of this Hon'ble Tribunal. 

3. 	LIMITATION: 

The applicant further declares that the subject matter of the 

application is within the period of limitation prescribed under 

the Section 21 of the Central Administrative Tribunal Act, 1985. 

2, 	4pkA.14c4L 
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A. 

4 

	

4. 	FACTS OF THE CASE: 

	

4.1 	That the applicant is a citizen of India and a permanent 

resident of Maligaon, Guwahati, in the District of Kamrup, 

Assam, and as such .he is eligible to all the rights and 

privileges guaranteed under the Constitution of India and all 

other laws/ schemes framed thereunder. 

	

4.2 	The applicant is a B.E(Electrical) Degree holder (1904) from 

the Tripura Engineering College. Having been duly selected 

and appointed, the applicant joined the services in N.E. 

Railway from 12.7.1988 as Electrical Foreman in the Scale of 

Rs.2000/- to Rs.3200/-. The applicant was initially posted at 

the Railway Workshop, Dibrugarh where he served till 

February, 1989. The applicant was thereafter posted at the 

Train Lighting Depot, Dibrugarh where he worked till February, 

1993. Thereafter he was again transferred and posted at the 

Train Lighting Depot, Guwahati. Subsequently, in November 

1993 the applicant was posted in the same capacity as Senior 

Technical Assistant in the Office of the Assistant Electrical 

Engineer, Maligaon. On 7.8.96, the applicant was promoted to 

the post of Senior Electrical Foreman [now designated as 

Senior Section Engineer (Electrical)]. Since then, the applicant 

has been rendering his service in the said capacity with full 

diligence and sincerity. 

4.3 That the applicant was allowed to cross the Efficiency Bar at 

the stage of Rs. 2300/- in the scale of Rs. 2000!- to Rs. 3200/-

with effect from 1.7.1994, 
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4.4 That the service career of the applicant has been blameless all 

along. However, the applicant was once show caused in the 

year 1994 for unauthorized absence but the authorities were 

satisfied with the reply of the applicant showing medical 

grounds for his absence and the said proceedings were closed 

with a simple warning to the applicant to be more punctual in 

future. The said warning is not a penalty. 

4.5 That in the year 1996 applicant received letter No. EL/CON/CR-

606/221 dated 22.2.96 whereby certain adverse remarks 

appearing in the A.C.R for the year ending 31.3.1995 were 

belatedly communicated to him and the same was received by 

the applicant only on 29.4.96. On receipt of the said 

communication, the applicant immediately submitted a 

representation.on 30.4.96 praying that he be furnished with the 

substance on which the remarks are based as required under 

Railway Board's Memorandum No. E(NG)1/90/CR/4 dated 

17.1.91. The applicant was, however, not favoured with the 

materials as sought for by him in his representation dated 

30.4.96. Instead, the respondents by letter No. EL/CON/CR-

606/288 dated 12.6.96 informed him that his appeal against the 

adverse remark has been considered by the authority and 
rejected. 

4.6 That the applicant was highly aggrieved by the manner in which 

his representation dated 30.4.96 was converted into an appeal 

by the respondents and disposed of without affording him a 

chance to actually file an appeal with specific grounds. 

However, the applicant was in the meantime promoted on 

7.8.96 to the post of Senior Electrical Foreman [now 

designated as Senior Section Engineer (Electrical)], and he 

had bonafide reasons to believe that he had earned the 
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promotion as per law and the adverse remarks in his A.C.R. 

have not been considered to be material against his 

consideration for the promotion nor would it be used for 

weighing his chances for future promotion to Group B post. 

4.7 	That thereafter, it was notified by the respondent authorities 

vide Letter No. E1254/13/Pt.-ll(Q) dated 20.2.98 that it has 

been decided to hold a selection for forming a panel of 12 (11-

UR and 1-ST) persons for the post of Assistant Electrical 

Engineers in Group-B against 70% vacancies. It was also 

notified that the selection would be based on the candidates' 

performance both in the written test as well as viva-voice test 

and that the written test would consisting one paper of 150 

marks for which the qualifying mark was 90/5. Marks were also 

allotted for oral test, outof which 25 marks were given for five 

years' ACR and 25 marks for personality etc. The 

communication also mentioned that an employee was required 

to get a minimum of 15 marks in the ACR for five years in order. 

to be qualified as fit for promotion. The communication 

contained a main list of 40 (later extended to 42) employees in 

order of seniority. It also enclosed a standby list of 19 persons. 

The name of the appHcant figured at Sl.No. 38 of the main list. 

4.8 That the applicant and the other candidates appeared in the 

written test which was held on 25.4.98. On 4.5.98, the 

respondent authorities forwarded a list of 15 candidates who 

had qualified in the said written test for promotion to Assistant 

Electrical Engineer. The name of the applicant appeared in 

Sl.No.,1 in the said list. By the said list dated4.5.98, the 

selected candidates were also directed to obtain physical 

fitness certificates and to appear in Viva-voice test on 28.5.98. 
But in the meantime, the vacancy position was reviewed due 

4. 

Sj~ R4,a~ )c4  - ArJAP-,~P- 
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increase in age of superannuation from 58 to 60 and the 

vacancies came down to 10 from 12 and consequently 13 

candidates were called for viva-voce test which was finally held 

on 3.6.98. 

4.9 	That the applicant got himself medically examined and also 
appeared in the viva-voce test on 	3.6.98. He could correctiv 

answer all the questions put to him and it was informed to him 

in the viva-voce that the selection would now depend upon the 

marks obtained in the A.C.R. for last 5 years. 

4.10 That thereafter, the respondent authorities issued the Office 

Order No. 12/98 (Elect' 1nmmt!nifd 	 RArr.r KI- 

E/203/128/Pt...VJIl(Q) dated 24.6.98 thereby promoting 9 

employees to the Rank of Assistant Electrical Engineer. The 

name of the applicant was excluded from the said order. Being 

highly aggrieved by the action of the respondents and said 

order dated 24.6.98, the applicant approached this Honble 

Tribunal by filing an Original Application which was registered 

as O.A.No. 172/1998. By the said OA.172/1 998, the applicant 

assailed the exercise of the respondents in not considering him 

for promotion as arbitrary and discriminatory, It was inter alia 

averred in the application that the promotion has been denied 

to the applicant on the ground that he failed to get minimum 15 

marks from 5 years A.C.R. while the respondents acted on the 

A.C.R. for the year 1994-95 which was belatedly communicated 

without affording him a chance to represent against it. The 

applicant also claimed that by the said promotion order, his 

juniors were made to supersede him and he implicated such 
juniors as party to the case. 
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4.11 That the respondents submitted their written statements in the 

case and disputed the claim of the applicant. It was inter alia 

stated that: 

(I) Adverse entries contained in the ACR for the year 

ending 31.3.95 was duly communicated to the 

applicant. 

Non-communicatIon of favorable entries did not 

nullify the adverse remarks. 

The promotion of the applicant as Senior Electrical 

Foreman (non-gazetted cadre) has no bearing with 

Group 'B' selection. 

The Selection committee recommended only the 

eligible persons for promotion and the applicant was 

found not eligible. 

The applicant did not qualify in the medical test. 

4.12 That the applicant filed a rejoinder to the said written 

statements and contended that the adverse remark in his ACR 

was belatedly communicated and he was not given any 

opportunity to represent/appeal against it. Evaluation of points 

from his ACR therefore is vitiated and not as per rules. The 

applicant also categorically stated that his medical examination 

report with respect to promotion to Group 'B clearly stated that 

he is fit for promotion but his post should not be connected with 

train working or use of trolley. It was stated that his case is 

covered under Rules 529(I) and Rule 532 (3) of the Indian 

Railway Medical Manual, 1971 (Edition). 

4.13 That this Learned Tribunal heard the entire case at length and 

also perused the records of medical examination and the 

A.C.Rs produced before it by the respondent authorities. Upon 

4 ki4Joze) 
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such hearing, this Hon'ble tribunal was pleased to pass the 

final order in the case on 27.4.2001. By the said order dated 

27.4.2001, this Tribunal was pleased to declare the action of 

the respondents as being vitiated with illegality and directed 

the respondents to hold a review DPC against the vacancies 

drawn on 3.6.98 and to consider the case of the applicant for 

promotion on the basis of the ACRs sans the ACRs for the 

years 1993-94 and 1995-96. for the sake of fairness, it was 

also directed that the respondents should take steps to cause 

fresh medical examination of the applicant. The respondents 

were further directed• to complete the above exercise as 

expeditiously as possible, preferably within a period of three 

months from the date of receipt of the order by holding a 

review DPC as well as fresh medical examination of the 

applicant. 

A copy of the order dated 27.4.2001 in OA. 172/1998 is 

enclosed herewith as Annexure - A. 

4.14 That the Railway authority respo:ndents, being aggrieved by the 

order dated 27.4.2001 in OA. 172/98 approached the Hon'ble 

Gauhati High Court seeking judicial review order the order-

dated 27.4.2001. The said case was registered as WPC. 

7249/2001. The grounds raised in the WPC.7249/2001 by the 

writ petitioner, inter alia, were: 

The applicant was not promoted both on count of not 

getting minimum qualifying marks of 15 and for not 

having a clear medical certificate. 

The learned Tribunal acted beyond jurisdiction and erred 

in law in directing to consider the case of the applicant 

by holding review DPC on the basis of the ACRs sans 

the ACRs for the years 1993-94 and 1995-96. 
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(iii .) That the non communication of the adverse remarks in 

the ACR for 1994-95 did not render the adverse remarks 

non est. 

That the applicant made no prayer to set aside and 

quash the order of promotion of any of the proforma 

respondents. 

That there is no vacancy to accommodate the applicant 

without reverting any one of the 9 proforma respondents/ 

promotes. 

• 	 4.15 That the Hon'ble Gauhati High Qourt issued notice in the WPC 

No. 7249/2001 vide its order dated 20.12.2001 and by the 

same order was also pleased to stay the operation of the order 

dated 27.4.2001 in OA. 172I98 passed by this Hon'ble Tribunal.. 
- 

	

	 No immediate development therefore took place in the case 

and the matter remained subjud iced. 

4.16 That the applicant/respondent No.1 in WPC No. 7249/2001 

- 	 appeared before the Gauhati High Court and filed his affidavit- 

in-opposition and contested the case all along. 

4.17 That the applicant/respondent No.1 in WPC No. 7249/2001 also 

filed a petition for vacation of the stay order dated 20.12.2001 

and by the order dated 4.4.2003 passed in M.C. 384/2003, the 

Hon'ble High C.ourt was pleased to Vacate the stay order. 

4 .18 That on 20.6.2003, the Hon'bie High Court was pleased to 

admit the WPC No. 7249/2001.In the order dated 20.6.2003, 

the Hon'ble High Court was pleased to direct the Railways to 

keep one post out of consideration for promotion as Assistant 

Electrical Engineer Group-B till 'disposal of the writ petition. 

Aaoe& AA ' kLLQJ 
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4.19 That the applicant had also approached this Hon'ble tribunal 

once again through O.A. No. 128/2003 against a notification 

dated 15.5.2003 issued to hold written examination for limited 

Departmental Competitive Examination for selection for the 

post of AEE/Group B. While disposing of the said OA No. 

128/2003, this Hon'ble Tribunal by its order dated 20.6.2003 

observed that the applicant may appear in the said 

Departmental Competitive Examination without prejudice to his 

claim raised though O.A. 172/98. 

4.20 That the applicant had also once again approached the Hon'ble 

Gauhati High Court through M.C. 1782/2005 in WPC No. 

7249/01 against the selection process initiated by the 

respondents through notification dated 9.5.2005 and the 

Hon'b(e High Court was pleased to pass an order on 29.8.2005 

thereby directing that the Railways shall make no appointment 

without the leave of this Court. It was also directed to the 

Railway authorities to comply with the direction given by the 

learned Tribunal in O.A. No. 172/98 vide order dated 27.4.2001 

and the order passed by the Hon'ble High Court on 20.6.2003. 

4.21 That the Railways approached the Hon'ble High Court through 

M.C. No. 211/2006 thereby seeking modification/vacation in 

the order d,ated 29.8.2005 passed by the Hon'ble High Court in 

M.C. 1782/2005 in WPC No. 7249/01. Through that petition, 

the Railways contended that the order of the Hon'ble Tribunal 

in O.A. 172/98 and the order of the Hon'ble High Court dated 

20.6.2003 has been complied with and the applicant was called 

for a medical test on 16.1.2006 which he failed to clear. Hence, 

the applicant cannot be considered for promotion as he failed 

6&ct4 ce11E1 
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to clear the mandatory medical test which is required to be 

cleared for promotion to Group B. In view of that, the order 

dated 29.8.2005 is liable to be modified/vacated. 

A copy of the Certificate of Fitness of Employees 

for Promotion From Non-Gazetted to Gazetted 

Post (Group-B) vide No. H13715 dated 16.1.2006 is 

annexed hereto as Annexure B. 

4.22 That there after the applicant filed a contempt case in the 

Hon'ble Gauhati High Court vide Cont. Case No. 241/2006 

alleging violation of the direction given by the Honbie High 

Court. The said Contempt case is pending disposal before the 

Honble High Court. But in view of the writ petition itself having 

been finally disposed of and closed, the said contempt case 

has now become irifructuous. 

4.23 That the WPC No. 7249/2001 came up for hearing before the 

Hon'ble Gauhati High Court on 3.11.2006 and 7.11.2006. On 

7.11.2006 the Raiiways filed another petition stating that the 

order of the Hon'ble Administrative tribunal has been complied 

with and in view of that the writ petition has become 

infructuous. The Hon'ble High Court heard both the parties in 

detail and passed the final judgment and order in the case on 

7.11.2006., By the said judgment and order dated 7.11.2006, 

the Hon'ble High Court closed the writ petition has being 

infructuous. However, in para 31 of the said judgment and 

order dated 7.11.2006, liberty was granted to the applicant 

(respondent no.1) to approach appropriate forum for redressal 

of his grievance which read as under: 
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31. in the backdrop of the above facts and 

circumstances, in our considered opinion, it is felt 

that if the respondent No.1 is at all aggrieved by 

any action taken by the writ petitioners in 

implementation of the impugned judgment and 

order in its letter and spirit and if the same has 

anyway prejudiced the interest of the respondent 

No.1, he has the liberty to approach any 

appropriate forum for redressal of his 

grievance............ 

A copy of the judgment and order dated 7.11.2006 
passed in WPC No. 7249/2001 is annexed hereto 
as Annexure C. 

4.24 That in view of the above facts and circumstances, the 

applicant has 	preferred this 	application 	before this 	Hon'ble 
Tribunal challenging the legality and validity of the impugned 
report of medical; test dated 16.1.2006 based on which the 

case for promotion of the applicant to Group B post has been 

rejected by the respondents. 

4.25 That the applicant humbly begs to state here that the case is 

not barred by res judiciata as the learned High Court has not 

disposed of the writ petition on merit but the same has been 

closed as infructuous as the writ petitioner (Railways) did not 

want to pursue the writ proceedings. Hence, this Hon'ble 

Tribunal is the proper forum under the law to challenge the 

impugned action of the respondents in rejecting the claim of 

promotion of the applicant to Group B post. 
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426 That the rejection for consideration for promotion of the 

apphcant by the respondent authorities is based on the Railway 

Board Letter No. E(GP)80/2/8 dated 31.10.1991. By thb said 

letter, the decision of the Board was conveyed that the Group 

"C' employees qualifying in the selections for promotion to 

Group 'B' posts but not passing the prescribed medical 

standard should not be promoted to Group "B' even on ad hoc 

basis. Decision was also taken that the prescribed medical 

standard should not be included in the panel. Accordingly, only 

those who qualify in the medical examination of prescribed 

standard should be called for viva-voce. According to the 

respondents, based on the said letter dated 31.10.1991, the 

applicant was called for medical test on 16.1.2006 which he 

failed and he was declared unfit for promotion. It is also 

pertinent to state here that the result of the said medical test on 

16.1.2006 was not at all communicated to the applicant and the 

applicant could Iearn about the result ofthe said medical test at 

a much belated stage when the respondents filed the same 

before the Hon'ble - High Court. 

A copy of the Railway Board Letter No. 

.E(GP)801218 dated 31.10.1991 is annexed 

hereto as Annexure D. 

4,27 That the applicant, though this instant application is challenging 

the constitutionality of the said Railway Board Letter No. 

E(GP)80/2/8 dated 31.10.1991. The classification sought to be 

made by the said letter between those who are medically fit and 

those who are not medically fit is an unreasonable 

classification violative of the provisions of Article 14, 16 and 21 
of the Constitution of India. 
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4.28 That the applicant begs to state here that the nature of duties 

preformed by him in his present Group 'C' post is as strenuous, 

meticulous and deserving attention, concentration and 

efficiency as that any person in Group 'B' is required to 

perform. A comparative list of duties in Group B and Group C is 

presented hereunder - 

Group B Group C (duties preformed by 
the applicant) 

Tender cases pertaining to Worked as incharge of work 
power supply items including section of DEE/GHY's Office. 
RSP and M&P items -- His job included preparation of 
Revision of EAR of power estimates, work schedule of 
items -- Monitoring of stock tenders including design of 
position of power supply electrical system and drawing- 
items -- Leave of Group-D liasoning with field supervisor- 
staff -- All works in prepared estimate, design, 
connection with telephone drawing and tender schedules 
etc. -- IN-charge of electrical of 33 KV sub-station at Gosala- 
control -- Preparation of Maligaon including supervision 
technical specification, of construction work ----Worked 
approved list of as incharge of Pandu Power 
manufacturers for power Station looking after about 3500 
items -- Misc, items like no. of quarters, 25 water 
telephone bills, repairing of pumps, 16 sewerage pumps- 
T& P items of CEE's office looking after contractual works, 
etc. -- Maintenance and looking after electrical 
repair contract of T&P items, maintenance of Saraighat 
machine items of HQ etc. - Bridge—looking after about 54 
Any other work assigned by Nos. of HT Transformers 
CEE, Dy.CEE/PS & SEE/PS Preparation of technical 

statements MCDO/PCDO, 
liasoning with field supervisors, 
training lighting depot, air 
conditioning depot and power 
houses. 

If the applicant, with his present medical condition is fit for duty 

in Group 'C' post, any criteria based on his present medical 

condition seeking to debar him from promotion to a job that 

would require the same sort. of duties to be performed in a 

senior post is unreasonable and arbitrary and is liable to be set 

aside and quashed as being in clear violation of the mandate of 

Article 14 of the Constitution of India. 

49 
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4.29 That the applicant also begs to state here that he is entitled to 

the benefit under the Persons with Disabilities (Equal 

Opportunities, Protection of Rights and Full Participation) Act, 

1995. The applicant comes under the definition of Section 2(u) 

of the Act and as per Section 47(2) of the Act, no promotion 

shaH be denied to a person merely on the ground of his 

disability. It is also pertinent to state here that the Railway 

Board has itself made necessary amendments to the Indian 

Railway Establishment Manual in order to prevent 

discrimination merely on the ground of physical disability in 

view of the Persons with Disabilities (Equal Opportunities, 

Protection of Rights and Full Participation) Act, 1995. The 

impugned action of the respondents in rejecting to consider the 

promotion of the applicant on the ground of medical unfitness is 

therefore prima facie illegal and liable to be set aside and 

quashed. 

4.30 That the respondents have also clearly contradicted 

themselves as much as in that in the year 1998 vide 

N0J1I3715(M/B) dated 25.5.98 the applicant was found fit for 

promotion to Group B service if the post is not connected with 

Train Working or use of Trolley. 

A copy of the letter dated 25.598 is annexed 

hereto as Annexure E. 

4.31 That because of the impugned discrimination done by the 

respondents, the service career of the applicant has received 
several set .  backs and as many as 15 persons who were much 

junior to him has been till date promoted to posts senior to him. 

Whereas, the applicant has all along rendered duties at par.  
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with all others without any deficiency or dereliction, the 

respondents have all along clearly discriminated against him on 

the ground of his disability and such action of the respondents 

is therefore liable to be set aside and quashed. 

4.32 For that in any view of the facts and circumstances of the case 

and 	the 	provision 	of law the 	impugned 	action of the 

respondents 	in 	rejecting to consider the 	promotion of the 

applicant on the ground of medical unfitness is liable to be set 

aside and quashed, 

	

5. 	GROUNDS FOR RELIEF WITH LEGAL PROVISIONS: 

	

5.1 	For that the impugned rejection of the case of the applicant as 

unfit for promotion vide Certificate of Fitness of Employees for 

Promotion From Non-Gazetted to Gazetted Post (Group-B) No. 

1-1137/5 dated 16.1.2006 (ANNEXUREB) is illegal and arbitrary 

and is liable to be set aside and quashed as being violative of 

the provisions of Art.14 and 16 of the Constitution of India. 

	

5.2 	For that the classification sought to be made by the Railway 

Board Letter No. E(GP)80/2/8 dated 31.10.1991 (ANNEXURE 

D) between those who are medically fit and those who are not 

medically fit is ultra vires of the constitutional mandate and an 

unreasonable classification violative of the provisions of Article 

14, 16 and 21 of the Constitution of India. 

	

5.3 	For that the impugned rejection to consider the case of the 

applicant for promotion is violative of the provisions under the 

• Persons with Disabilities (Equal Opportunities, Protection of 

Rights and Full Participation) Act, 1995. The applicant comes 

under the definition of Section 2(u) of the Act and as per 

•94 - 
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Section 47(2) of the Act, no promotion shall be denied to a 

person merely on the ground of his disability. 

5.4 For that the impugned rejection to consider the case of the 

applicant for promotion is violative of the provisions of the para 

189-A, 213A, 1301, 1302, 1303, 1309, 1310 and 1311 of Indian 

Railway Establishment Manual. 

5.5 	For that if the impugned action of the respondents in not 

considering the promotion of the applicant is allowed to operate 

and the same is not set aide and quashed, that would amount 

to violation of the provisions of Article 14, 16 and 21 of the 

Constitution of India. 

5.6 	For that in any view of the matter and the provisions of law the 

impugned Annexure B and Annexure D are not tenable in law 

and the same are liable to be set aside and quashed. 

DETAILS OF REMEDIES EXHAUSTED: 

That the applicant declares that he has exhausted all the 

remedies available to him and there is no alternative and 

efficacious remedy available to him. 

MATTERS NOT PREVIOUSLy FILED OR PENDING IN ANY OTHER 
COURT: 

That the applicant further declares that he has previously filed 

the OA No. 17211998 before this Hon'ble Tribunal which was 

disposed of videjudgment and order dated 27.4.2001. The said 

order was challenged by the respondents in the Gauhati High 

Court vide WPC No. 7249/200 1 which is also disposed of vide 
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judgment and order dated 711.2006. Other than this, the 

applicant has not filed any application, writ petition or suit 

regarding the grievances in respect of which this application is 

made, before any court or any. other Bench of the Tribunal or 

any other authority nor any such application or suit is pending 

before any of them. 

	

8. 	RELIEF SOUGHT FOR: 

Under the facts and circumstances of the case, the applicant 

most respectfully prays in this Hon'bie Court that the 

application be admitted, records of the case be called for and 

notices be issued to the respondents directing them so show 

cause as to why the relief sought for should not be granted to 

the applicant as prayed for and after hearing the parties and 

perusing the records including the causes, if any shown be the 

respondents, Your Lordships would also be pleased to direct 

the respondents 

	

8.1 	to set aside and quash the impugned Certificate of Fitness of 

Employees for Promotion FromNon-Gazetted to Gazetted 

Past (Group-B) vide No. H13715 dated 16.1.2006 (Annexure 
B) and declare the action of the respondents in issuing the said 

impugned certificate/order as arbitrary and illegal which can 

not sustain in law; 

8.2 to set aside and quash the impugned Railway Board 

notification vide no. E(GP)80/218 dated 31.10.1991 
(ANNEXURE D) and declare the same to be issued without any 

authority or power and as being ultra vires of the constitutional 

mandate and as being violative of Article 14 of the Constitution 

of India; 
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8.3 To direct the respondents to consider the case of the applicant 

for promotion in light of and with reference to the order of this 

Hon'ble Tribunal dated 274.2001 in OA. 17211998 (Annexure 

—A); 

8.4 	Or may pass order for any other relief to which the applicant is 

found entitled to under the facts and circumstances of the 

case. 

INTERiM ORDER PRAYED FOR: 

Pending disposal of the application, the applicant prays for 

grant of an interim order to direct the respondents to keep one 

post of Assistant Electrica' Engineer Group 'B' vacant till the 

final disposal of the application. 

The application is filed through Advocate. 

11, PARTICULAR OF iP.O.: 

I.P.O. NO. 

Date of Issue 

Issued from 

Payable at 

3 	6515s) 

12, LIST OF ENCLOSURES: 

As stated in the INDEX. 

Verification 
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VERIFICATION 

I, Sri Pradip Acharjee, son of Sri Monindra Chandra Acharjee, 

aged about 44 years, permanent resident of Maligaon, 

Guwahati-Il, District- Kamrup, Assam do hereby solemnly 

affirm and state that the statements made in the application in 
L 

para'i 2 ,1's:4 	 are true to 

my knowledge and beflef , those made in para 

being matter of records, are true to 

my information derived therefrom and the rest are my humble 

submission and legal advice. I have not suppressed any 

material fact of the case. 

And I sign this verification on this .i.th day of Februar-y 2007 

at Guwahat. 

,q4; Aacq v4d-ay~ 

Deponent 
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ANNEXURE 	A 
IN THE CENTRAL ADMINISTRATIVE TRIBUNAL 

GUWAHATI BENCH 

Or4ginal Application No.172 o1 	1998 

Date 0. decision: This the 2 	i- 	day Oi April 2001 

The Hon'ble Mr Justice D.N. Chowdhury, Vice-Chairman 

The Hon'ble Mr K.K. Sharma, Administrative Member 

Shri Pradip Kumar Acharjee, 
Senior Section Engineer (Electrical), 
Pandu Power House, N.F. Railway, 

uwahati. .......AppPcant 

By AdvOcates •Mr G.K. Bhattacharvya, Mr G.N. Das and 
Mrs B. Dutta Das. 

- versus - 

The Union o. India, represented by the 
General Manager, 	N.F. Railway, 
Maligäon, Guwahati. 
The General Manager (Personnel), 
N.F. Railway, 
Maligaori, Guwahati. 
The Chief Electrical Engineer, 
N.F. Railway, 
Maligaon, Guwahati. 
The DivisiOnal Electrical Engineer, 
N.F. Railway, 
Maligaon, Guwahati. 
Shri K.K. Sen Laskar, 
Shri B.B. Das 
Shri S. .Mazumdar 

J 	Shri S.B.P. Singh 
Shri U.K. Biswas 
Shri D. Kahali 
Shri Arunangshu .Roy 

12.Shri A. Kundu 
13. Shri S.K. Bhowmick 

Applicant Nos.5 to 13 are working as Assistant Engineers under the 
N.F. Railway. 

....... Res pondents  
By Advocate Mr J.L. Sarkar, Railway Counsel. 

ty 
1ti• qi: 
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CHOWDHURY.J. (V.C.) 

The application under Section 19 o the Administrative Tribunals 

Act, 1985 has arisen and is directed against the OLlice Order No.12/98 
- 4 	

dated 24.6.1998 promoting nine o1icers including the respondent No.5, 

Al 
	 who is junior to the applicant, to the rank Oi Assistant Electrical Engineer 

superseding the claim oL the applicant as well as the selection process 

including the Select List prepared by the Selection Committee or the 

I 	 post Oi Assistant Electrical Engineer Group 'B' against the 70% vacancies, 

in the ol.lowing circumstances: 

The applicant, on obtaining the B.E. degree (Electrical), joined 

the N.F. Ri1way as Electrical Foreman in the scale Ot pay ot Rs.2000 

to Rs.3240/-. He was posted at Dibrugarh and Guwahati. In November 

1993 he was posted in the same capacity as Senior Technical Assistant 

in the O1ice Oi 
the Assistant Electrical Engineer, Maligaon. While the 

applicant was serving under the Assistant Electrical Engineer, Maligaon, 

he was served with a letter dated 22.2.1996 communicating adverse 

remarks in the Annual ConLidential Report (ACR or short) .or the year 

ending 31.3.1995. The relevant part Oi the adverse remarks communicated 

s above are reproduced below: 

113.(a) Initiative and direction - Needs Lurther improvement. 

(c) Keenness/promptness 	- He is not keen and prompt in 
and e11iciency. 	discharging his duties e 1 1iciently. 

P. • 	15.1-las his work been 	- Almost 	satis1actory. But his 

satis1actOry 	
attitude is reluctant." 

The applicant wrote to the Chif Electrical Engineer, N.F. Railway 

requesting him to 1urnish the substance Oi the f avourable remarks contained 

in the ACR or the year ending on 31.3.1995 to enable him to put up 

an appeal against the adverse remarks. Alongwith the representatiOn the 

applicant also enclosed the Railway Board's letter N 4 E(N6)I/90/CR/4 

dated 17.6.1991 indicating the requirement Oi f urnishing the L avourable 

remarks in the ACR. The applicant was, however, not Lavoured with 

the materials as sought or by him in his representation dated 30.4.1996. 

4 



U 

The respondents, however, by their communication dated 12.6.1996 in1ornl'ed 
against the adverse 

the applicant that on consideration o his appeal  

remarks appearing in the ACR Oi 
1994-95 the same was rejected. However 

it will be pertinent to mention that by his communication dated 30.4.1996 

ght 	r certain materials 
addressed to the 	je1 Engineer, he only sou  

efltati0t The respondents 
to enable him • to submit an e11ectiVe repreS  

1 .1996 prorn0te(l seven o11icerS including the 
by O 1 1ice Order' dated   

applicant to o 1 içiate in the post Ot SSICTAISr.EF in the scale Ot Rs.2375 -  

3500. The resonde1t authority decided to hold the selection 1or 
1 orming 

a panel , o 12 (11 Unreserved and. i Scheduled Tribe) personS 
101-  the 

70 

	

post' o Assistant Engineer, Group 'B' against 	% Oi the vacancies. A 

e11ect was sent vide memo No.E/254/13 Pt.11(0) 
communication to that  
dated 20.2.1998 addressed to the General Manager (0flsructiOn)/Magaon 

ager (Personflel)/Metro Railway, Calcutta, CEE, MaligaOn, 
General Man  

cofliCatiofl also indicated that the seleCtO1 would be' based 
etc. Th rn rnii  

ell as viva-VoCe 
on the candidate's per 1 orfllance both in written test as w  

test and that the written test would consist one paper . 
oiS -  150 marks 

marks was 90.5. Marks were also allotted 1or 
1orwhichthe quali1yiflg  

Out 01 
which 25 mkS were given 1 or 1 ivè years' ACR and' 

oral test,  also mentioned that 
25 marks 1 or personalitY etc. The communication  

• , 	
an employee was required to get a minimum 

Oi 15 marks in the AC 

, V 	.. 	 . 1

or 1ive years in order tO be qualiiied as 11t 1or promotion The 

- 	I• S  

1 	1 	f 	
. 	commUfli'ation contained a main list Ot 1orty employees in order Oi 

9
))sernoritY It also enlcosed a standby list Oi 

nineteen persons The name 

- - 	 1i flt 
1igured at serial No.38 o the main list and the name 

Ui " - - 

o the respondent No.5 appeared at serial No.2 Oi the standby list. By 

a message 'dated 4.51998 the respondent No.2 
1 orwarded a list 01 

1i1teefl candidates who had quali1ied in the written test ,or Assistant 
in 

Electrical Engineer (AEE 1or short) and the name 
Oi the applicant 

that list' appeared at serial No.1. The message instructed the applicant 

and the other succeSSi.1l candidates to obtain physicalLitsS certijicates 

he viva voce test on 28.5.1998. Due to the extension 
and toappear in t  

' '1 

i V  

. 	, 	 .'::.,, 	:... 	'. 	. 	, 	-. 	•,,''..r 
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/ retirement Lrom 58 	to 60 years the vacancy positiOfl was 

oL 	the 	age 	o. 

OL 	the result review, 	the 	number 	o vacancieS 	against 

reviewed. 	As 	a •  / 10 (Unreserved 	- 	) 	SC 	- nil, ST 	- 	1). As  

II 700' 	quota came down 	to 

the said 	exercise, six 	junior 	candidates were excluded and 

a 	result 	ok 

called or 	the 	viva-voCe 	test. The viva-Voce test 

only 	13 	personS were 

3.6.1998. The 	applicant 	appeared in the 	said viva- 

was 	f inally 	held on 

voce test. 

2. 	
By the impugned O1ice Order No.12/98, communicated vide 

memo No.E/283/128/Pt_''u1UO) dated 24.6.1998, rnne personS jncluding 

rank o& AEE. The applicant assailed 
respondent No.5 were promoted to the  

as arbitrar 
the aforesaid exercise Lor not considering him 1or promotion 	

y 

" 	
it was averred in the application that the reaso 

and discriminatorY. 	
n 

1

as on the ground that the applicant 
or not em panelling the applicant w  

1
ailed to get the minimum is marks Lrom 5 years ACR. According to 

ents acted upon the entries Oi the A 
the app1icart the respond 	

CRS withOUt 

present against the entries 
giving him an opportunitY to explain or re  

s alleged that against .the adverse remarks in the 
oi the said ACR5. It wa  

ACR or the year 1994-95, the applicant since could not submit his 

and the ACR 

represefltatiO 	
the same could not have been acted upon  

Lor 'which flO marks 

o 1994 -
9 5 was not be1ore the Selection Board and  

be provided to the applicant 
4. 

' 	
. 	

The respondents submitted their written statement' and denied 

, 	) 	
t's claim. In the written stateme1t it 

nd disputed the applcafl was stated 

inter alia, that the ader5e entries contained in the ACR .or the year 

ending to the applicant 
31.3.1995 was duly communicated 

advising him 

inst the adverse remarks, li he so desired, 
to submit appeal aga 	

1or due 

tO the respondents 
consideration CL the accepting authority. According  

19 	
the applicant chose not to submit any representation. Instead, the applicant 

to 1 urnish him with the substance OL 
requested the administration 	

the 

_communication OL 1avourable 
1 avourable remarks appearing in the ACR. Non  

- 	 entries did not nullity the communicated adverse r
.em.arkS As regards 

the promotion Oi 
the applicant to the non-gazetted cadre Lrom the grade 
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o Rs.2000320° to the grade o Rs.2375-3500' it was stated that the 
ation ot adverse remarks 

said promotion had no bearing with the communic  

L
1.3.1995. For promotiOIl to eon_gazetted 

in the ACR or the period ending 3 
cadre, the actual points earned in the ACR were added to the total 

marks obtained by the candidates. For Group 'B' selection, one has/had 

to acquire minimum 15 marks out o 25 under the head 'Record o Servic 
e'. 

There is/was no qualitYing marks laid down or promotion within non- 

the head 'Record oL 
Service' and there is/was a 

gazetted cadre under  

specifiC minimum qualiyiflg mark, i.e. 15 out o 25 the head under  

'Record oL 
Service'. For promotion to Group 	post, passing o the 

prescribed medical examination was a neceSsary prerequisite. In the instant 

, the other candidates were cleared on medical examinati0n, 
case 	

but 

the applicant was given a conditional certiicate and relaxation ot medical 

standard was not contemplated under the system. The responden denied 

hat the ACR 1 or the year 199697 was not 
the allegatiofl oi the applicant t  

Board. The Selection Committee 
made available before the Selection  
on objectiVe assessment, recommended the eligible persons 1or promotion. 

a 1airly considered and the 	m coPetent 
The case ot the applicant w  

tion. There( 
authority did not ,ind him eligible 1or promo

Ore, the promotionS 

were lawuIlY made. The respondents placed the relevant ACRS be,ore 

us and asserted that the gradings were made on the basis Ot record 
Oi 

service. It was also asserted that the applicant did not quality in the 

A e, medical test and or that purpose re L erred to the records. 

Sr. counsel 	or the 
Mr G.K. 	attacharyYa, the learned  

/ a
uments urged that pass 

ppliCant' in course Ot his arg 	
ing Oi the visibilitY 

test Lor 
the post o Assistant Engineer was not an essential condition. 

The learned counsel Lor that purpose invited our attention to the Indian 

d referred to some o the provi5iOnS 
Railway Medical 	

more 
Manual an  

and 530 o the said 
particUlarlY the proviSiOflS contained in paraS 529  

learned counsel submitted that since the post in question 
Manual. The  line, the 
i not connected with train working and use o trelley on open  

iflatiOfl °1 
visual acquity was not a statutory requirement 

question OL exam 	
. 

	

learned Railway 	ounsel, c ountering the 

5. 	
Mr J.L. Sarkar,  

argumentS o Mr BhattacharYYa, also referred to the Indian RailWay 
Medical....... 
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om 

Medical Manual and particularly re1erred to paras 530, 531 and 532 and 

submitted that all employees 1or promotion to the gazetted cadre 1rom 

non-gazetted cadre are required to be examined or Visual acuity and 

colour perception as per standard mentioned in respect ot medical 

examination oi non-gazetted cadre. On perusal o the provisions Ot the 

Manual, the examination or visual acuity and colour vision as per standard 

prescribed cannot be ruled out. 

6. 	Mr l3hattacharyya next re1erred to the medical examination 

report and placed at our disposal reports o1 eight o1icers or the purpose 

o promotion. The learned counsel submitted that the reOrt that was 

heavily relied upOn by the respondents or excluding the applicant from 

consideration or promOtiOn was a casual and per 1 uñctorY report. The 

learned counsel, particularly reLerred to the Iorms 
i 11 erently used or 

dh1erent purposes. Pointing to the report dated 25.5.1998, the learned 

counsel submitted that the concerned olLicer remarked that the applicant 

was nOt to be connected with train working or use Oi trolley. The learned 

counsel submitted that the report was not used in the written statement 

nor the tull materials 3usti.ying the remark ot the Medical 01icer was 

laced and there1ore, it would not be just and 1 air to act upon ipse 

c 
,. ix1t. Mr Sarkar, however, submitted that the reports were submitted 

# 	 the Medical OLAicer on proper assessment o the 1 act situation and this 

Jicouici not be lightly brushed aside. 

7. 	
We have perused the three medical exathinatiOn reports dated 

13.5.1998, 15.5.1998 and 25.5.1998. The 1irst two reports were addressed 

to the General Ma,iager(P), Maligaon and copies oL the reports were 

endorsed to the concerned stat., besides sending a copy to the Deputy 

Chie Engineer/CON/Maligaon. The aLorementioned two reports were 

1urnised as per the requisition sent by the General Manager on 4.5.1998. 

The report dated 25.5.1998 was instead addressed to the DEE/Elect/MLG 

on the requisition Oi 
the DE dated 6.5.1998. Why separate procedures 

were adopted by the Railway Administration in this matter was not made 

known tO' us. The first two requisitions were sent by the General Manager, 

but............ 
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but as to why a di11erent requisition had to be serft by the bEE in the 

case o1 the applicant was, however, not made known to us. The report 

1ound the applicant '11t or promotion to Group 'B' service, but qualified 

the said remark by stating that the post was not to be connected with 

train working or, use oi trolley. Why that remark had to .be made by 

the communication dated 25.5.1998 was not discernible. The nature o1 

the test 'applied or determining the ,  visual acuity as well as the reasons 

made it diicult to accept the conclusion indicated in the report. 

8. 	'-' Admittedly, the ACRs were the inputs 1or the record Ot service 

and marks were awarded on the basis Oi the 'Record o1 Service'. As 

per their own showing marks or 'Record Oi Service' was to, be given 

on the basis oi con1idential report or the last 1ive years. For that purpdse 

the weighted average Oi the 1ive attributes Oi Section 11 o1 the ACRs. 

o non-gazetted staLL in grades o Rs.1600-2660 and above was to be 

taken. The ratings on the ACRs were already indicated by executive 

instructions/circulars. As per the ratings on the ACRs, .5 marks were 

to be allotted Lor 'Outstanding', 4 marks or 'Very Good', 3 marks or 

'Good', 2.5 . marks or those Who were 1ound 'not 1it', 2 marks or 

'Average' and 1 mark or 'Below Average'. There1ore, the ACRs play 

a vital role. A person who is/was shown as 'average' in the ACR is/was 

not 1ound it &or prorhotion. Naturally, or the sake Oi 1airness, the 

• 	 concerned person is to be intimated or made known ahead o1 time about 

the remarks 'average' entered in the ACR to enable him to improve. 

E:?sm:, ::: 

is provided with an opportunity to improve his quality 0& work and conduct 

and otherwise to explicate and/or demonstrate his quality. An ACR is 

F, the index o the per1ormance oL a Governnient 'servant. The object Ot 

such con1idential report is basically with an object to improve the 

per1ormance Ot' the Government servant by making him aware O'i his 
 

71 

	

	 area o weakness. The reason or communicating the adverse entries 

is to enable the Goverment servant either to have the opportunity to 

' 7 

OIL 

Ell 

explain .......... 
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'I  
explain his conduct so that he may e11ectively explain the adverse entries 

as uncal)ed or or to provide him with an opportunity to ponder over 

the matter ,  or his improvement. 

9. 	FrOm the records made available be1ore us in the ACR Oi 

1993-94 the applicant was shown as 'Average'. The Reporting O1icer 

in his report dated 3.2.1996 against the columns 'Attendance', 'General 

	

4. 	Intelligence', 'Power to control others, bO rgan ising/SUPervi5g ability', 

'Capacity or hard work, 'Power O& dra1ting' and 'Knowledge O Rules, 

-' Regulations and procedure' remarked as 'Good' Against the columns 

'Relations with others: (a) those above' it was remarked as 'Average' 

and '(b) those below' it was remarked as 'Good'. Against the column 

'Integrity' it was shown as 'Beyond doubt'. However, against the columns 

'Tact and Temper', 'Conduct', 'Initiative and direction' and 'Keenness! 

promptness and e11iciency', the applicant was shown as 'Average'. Against 

•  the column "Technical abilities', the applicant was shown as 'Good'. 

Against the column 'Has his/her work been satis1actOrY? li not, in •  what 

respect he/she has £ ailed?', the Reporting O11icer remarked as 'No so 

satisiactOrY. He does not take initiative in discharging his dutieS promptly 

and e 11 iciently.' In the last column, 'Grading' the Reporting O;ticer 

r remarked as 'Average'. It would be pertinent to mention that in the 

. column or Se11 Appraisal Ot Part II, the applicant at serial No.2 made 

	

• 	•-> 	 • 

ehe 
1 ollowing report at item 2 under the heading 'Award': 

"(2) 	!4r J Upadhyay, Member Electrical, RLY BOARD 
Inspected IL depot GHY on 1.10.93 and sanctioned Rs.5000F 

•" 	'* r 	
as award to TL and AC staii vide Rly. Board's L/No.93/Elec(G)/ 
145/1 dt. 2.10.93 New Delhi." 

•,, 	
The Reporting 0 1 1icer in column I against the entry 'Does the Reporting 

O1icer agëe • with the statement made in Part-Il? IL not the extent 

here1or?', remarked as 'Yes, agreed to 
01 disagreement and reasons t  

except Item No.2 sinc? it is not his seh-contributiOn.' In the sel' appraisal 

resume, the applicant clearly pointed Out that the award was given to 

TL and AC sta&&. In the ACR Oi 1994-95 the applicant was graded as 

'Good'. In the same report at column 17 it was remarked as 'One minor 

penalty chargesheet was issued and censured'. However in Section II 01 

:

the......... 
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the ACR, the applicant was reported as 'Average' except in column 2(e) 

'Ability to en1orce discipline, where he was shown as 'Good'.. The aLores'aid 

report showing the applicant 'Average' or the year 1994-95 waS, 

admittedly, not 4 urnished. Against the adverse entries in the ACR o 

1993-94, the applicant was in1ormed about the advetse reniarks vide 

communicatiOn dated 22.2.1996. The applicant sought 1or more details 

1or submitting the representation and/or appeal. In a most cavalier 
1 ashion 

the respondents turned down his application dated 30.4.1996 by their •  

.1996. Despite the a1orementi'oned adverse 
communication dated 12.6  

entries in the ACR 01 1993 -94 the applicant was promoted to a higher 

it can be in,erred that despite the pur grade. Naturally,
ported remarks 

in the ACR ot 1993794 the applicant was promoted. 

10. 	We have already mentioned about the nature 0i the p'er 1 ortflaflce 

appraisal. The sanctity and importance Ot appraisal o per i ormance cannot 

be gainsaid. The authority who is entrusted with the preparation oi the 

ACR is to act with 1ull responsibility and since those remarks are o 

crucial nature in etermifliflg the career oi an o11icer, the authority 

must objectively judge the situation and only a1ter due care and caution 

make such mentioned earlier are necessarY to 
entries. Such remarks as 

be introduced to set at right the wrong committed by the o
1 1lcer and 

t. An ACR is not meant 
provide him with an opportunity 1or improvemen  

to be used only as a punitive measure. It may be pertinent to recall 

the 1ollowing observations Oi 
the Supreme Court in P.K. Shastri vs. 

LJ 	
State o M.P. and others, reported in (1999) 7 SCC 329: 

..........Be that as it may, we think that the CRs ot an o11icer 
are basically the per ormance apprdlSal Ot the said o11icer 

I 
- ' record in relation to his 

career advancement. Any adverse remark in the CRs could 
and go to constitute vital service 

i 	 •-• 	' 	 - mar the entire career Oi 
that o11lcer. Theretore, it is necessary 

i j that in the event Ot 
a remark being called 1or in. the con1iden 

tial records, the authority directing such remark must 1irst 
come to the conclusion that the 1act situation is such that 
It is imperative to make such remarks to set right the, wrong 
committed by the o11icer concerned. A decision in this regard 

'1 	
• 	must be taken objectively a1ter careful consideration o all 

are betore the authoritY, directing the 
the materials which  inthe CRs....................... remarks being entered  

	

1. 	
under Article 16 is not con1i-ried to 

The right guaranteed 	
mere 

,tion s  but it also includes right to be considered 
consideration or promo 

justly........... 
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justly, lairly, and reasonably. Where the considerations Iaii jar short of  

just and reasonable consideration it amounts to a breach O the constitu-

tional imperatives guaranteed under Articles 14. and 16. 

12. 	In the circumstances set out above, we are of the opinion 

that the applicant's case Sor promotion requires to be considered by. the 

authority on the basis of the ACRs sans the ACRs Aor the years 1993-

94 and 1995-96. We do not think it proper to issue a direction to the 

respondents to give an opportunity to the applicant to submit his reply 

against the adverse remarks made in the aioresaid two ACRS in view 

oL the tact that the matter pertains to promotion oJ the year 1998 and 

also in view oi our observation made relating to the nature ok the 

perLormance appraisal. The respondents are accordingly directed to hold 

a review DPC towards selection against 70% vacancies drawn on 6.l998 

on the basis o)' the available records mentioned therein. For the sake 

Oi fairness we keel that the respondents should also take steps to cause fresh 

medical I examitiation oi the applicant. The respondents are further directed 

to complete the above exercise as expeditiously as possit5Iè, 	ë'ab1 

within a period of three months Irom the date ol receipt ol the order 

by holding a review DPC as well as 1resh medical examination oi the 

applicant. 	- 

	

- 	13. 	Tie application is allowed to the extent indicated. There shall, 

	

- 	
hwever,ibe no order as to costs. 
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IN THE GAUI-IATI HIGH COURT. 
THE HIGH COURT OF ASSAM, NAGALAND, MEGHALAVA, 

MANIPUR TRIPURA MIZORAM AND ARNACHAL PRADESH) 

i. 	The Union of India, represented by 
The General Managei,N.F.R0IIWaY 
Maligoan,GUWahatI. 

The General Manqer (Personnel) 
N .  

The Chief Electhcl Enqineer, 

The Division Electrkcal Engineer, 
N 

......... Petaloners. 

-versus- 

Shri Pradip Kurnar Acharjee, 
Senior Section eflgineer (Electrical 
Pandu Power House, 
N.F.RailwaY, Guwahati 	 Respondent. 

Shri K.K,Sen Laskar, 
Assistant Electrical Engineer, 
N.F,ailwaY, Lurndlng. 

Shri BB.Das 

Assistant Electrical Enginfler, HQ, 
N .F. 

AdvocatG 

4 

m5l'~ 
	

ri 

V4  

•-,. .-- 	 -. 	.__. 
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4. 	
ShrI S.Mazumdar 
Assistant Electrical Engineer, 

ailwaY 	 uction,Agartala  

cio General Manager ,ConStrUCtion 4 
F. 

Shri 5,P.Singh, 
Asstt.Eiectrtcal Engineer (W) HQ. 

Shri u.K.Biswas; 
Asstt.Electricat Engineer (C), 

Shri D.Kahali 
Assistant EletriCal Engineer (CON)1 
p1fljflg,Mliga0fl,g ati 

Pi 

• Shri Arunabgshu Roy,. 
AsSiStant Electrical Engineer (Con). 

i 	
Railway, Slichar. 

9. 	
Shri .A.KUndU,As5tt EletriC& 
Engineer, Lumding. 

10. Shri S.K.Bh0wm, 
ASSlStäflt Electrical Engineer (S), 

Shri monoj Kr. DasgUpt3 
Son of Late Rohifli Das 
Resident of Rest camp,Pandu 
Working as Sr. SctiOfl 
Engineer (Elect.) 
As per Hon'ble Cou'S Order 
dated 22.2,06 passed in MC 
No. 469/06,reSpondent No. 11 

has 	p1eaded. I) 

Private. RE 	ntS in thC 

O.A. 

H 

• 	

. 	 •• 	

•: 



PRESENT 
THE HON'BLE MR. JUSTICE A. H. SAIKIA 

THE HON'BLE MR. JUSTICE ,D,AGAWAL 

For the petitioners 
For the respondents 

Dates of hearing 
JudgmE,flt and order 

Mr. 5.Sharflla, SC,NERtlWaY. 
Mr ,G . K. Bhat,tachar]CC ,5 Jd\OCate 

Mr. F3,ChakraVorty, 
Mr.i3. Choudhury. Adv3CaitES. 

3,11.06 and 7.11: 06  

NT AND 0 RD 1LLQRU. 
- 

H. A.H.Saika)L 

1. 	
Heard Mr. 5,Sharma, , 'earned Standft 	

CounSel, 

N,.F,RaUWaY a ppearing for the petiti0r5 	s wfl as Mr. 

G,K.BhattaCh3r), learned Sr. 	
coungl assisted by Mr. 

B.ChOUdhUrY, learned counsel reprcsefltifl9 the respOndent No.1. 

2. 	y means of this writ petitiOn filed under ArtideS .226/ 227 

44< 	of. the ConStitUtiOn of India, the petitioners have sought for 

issuance of writ of 	
or in the nature of Certiorari and /or 

Mandamus and / or any other 
pptOpH)te v rt, order or 

direction for quashmeflt of the rmpugn(d judgnleilt and order 

dated 27 4 2001 passed by the Central Administrative Tribunal 

Guwahati Bench (.for short, 'the CAT') in O.A. No.. 172. of 1998. 

MI 
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3. 	On close perusal of the impugned judgment and order, it 

appears that the respondent No.1., being aggrieved by the order 

dated 24.6.98 (I) promoting the nine officers, respondent Nos. 2 

to 1.0 , being junior to him, to the rank of Assistant Electrical 

Engineer superseding the respondent No.1 as well as (ii) the 

selection process including the select list prepared by the 

Selection Committee for the post of Asstistaflt Llectrical Engineer 

Group -B against the 70 % vacancies, moved the application 

• 	 being O.A. No. 172/98 before the CAT seeking interference with 

the said order of promotion by which the respondent No.1 was 

superseded without considering his case for promotion though he 

fell within the zone of consideration for such promotion. 

4; 	The CAT, by the impugned order , upon hearing the learned 

counsel for the parties as well as on proper scanning of the 

materials available on record including the pleadings exchanged 

by and between the parties , passed the following orders :- 

* 	Y: 

The respondents are accordingly directed 
to hold a review DPC towards selection against 70 % 
vacancies drawn on 3.6.1998 on the basis of the 
available records mentioned therein. For the sake of 
fairness we feel that the respondents should also take 
steps to cause fresh medical examination of the 
applicant. The respondents are further directed to 
complete the above exercise as expeditiously as 
possible, preferably within, a period of three months 
from the date of receipt of the order by holding a 
review DPC as well as fresh medical examination of 
the applicant.". 

it 

... 	 -.•"'•. 	 • • 	 _____ 

,; 	- 	- 	
2 	., 	 :.L' 	-• -•-..••".-. 	. - 

; 
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5. 	Dissatisfied with the said direction, this writ petition has 

been filed as mentioned above basically on the grounds - that 

(1) the CAT ought not have interfered with the selection process 

for the promotion to the post of Assistant Electrical Engineer i.e 

from Grade "C" to Grade 'B' post directing to hold a review DPC 

on evaluation of the relevant A.C.Rs of the applicant itself and 

thereby it exceeded in its jurisdiction and (2) since the 

respondent No.1 was earlier medically found to be unfit for, 

promotion in terms of report: dated 25.5.98 by which the 

concerned Officer remarked that the respondent No.1 was not 

to be connected with train working or use of trolley',the question 

5 

of causing fresh medical examination on the respondent No.1 in 

view of the above direction, did not arise. 

6 	Initially while this writ petition was moved, this Court. vide 

order dated 20.12.2001, by issuing 'notice of motion, in the 

interim , passed the following order :- 

"Till the matter is taken up after notice, the 
impugned judgment of the Central Administrative 
Tribunal, Guwahati Bench dated 27.4.2001 in O.A No. 
172/98 ( as in Annexure-6 to the writ petition ) shall 
remain stayed." 

7. 	However, by order dated 4.4.03 , this Court upon hearing 

the learned counsel for the parties at the time of entertaining 

the Misc. Application No. 384/03 preferred by the respondent 

4 



4. 

6 

No.1, vacated the interim order of stay passed on 20.12.200 1 as 

referred to above. 

8. EventuallY, this writ petition was admitted to be heard on 

20.6.2003 and by the same order, on the basis of the submission 

advanced by the learned counsel for the respondent No.1 to the 

effect that the Department was going to conduct a limited 

departmental competitive examination for promotion to four posts 

of Assistant Electrical Engineer Group-B and if the respondent 

No.1 was not being permitted to appear in the said examination 

or his case was not being considered taking into consideration 

his ACRs for the year 1993-94 and 1995-96, he would suffer 

irreparable loss and injury, this Court directed that the 

petitioners! Department should keep one post out of consideration 

for promotion as Assistant Electrical Engineer Group B till 

disposal of the writ petition. 

9 	During the pendency of the writ petition and when the order 

dated 20.6.03 above was in force, , an attempt was made by 

the petitioners to fill up 70 /o vacancies by initiating process of 

selection by issuing a Notification dated 9.5.05 and the 

respondent No 1 apprehending to be prejudiced by such selection 

process, approached this Court by filing Misc application No 

4 1762/05 for staying the abovemefltiOfled selection process for 

:,* 
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ASSjSt8flt Electrical Engineer (Grade "B" ) a ainst 70 % vaC3flCft 

Cation dated 9.5.05 and this Court. on 7.9.8.05 
in terms of Notifi  

after hearing the learned CounSel for the p.artiCs passed the 

following relevant orderS: 

onsiderflg the direction given by the 
learned Tribunal, GuwahaU Bench in O.A. 

f No. 

1,72/98 by order dated 27.4.01 and the order 
dated 20.6.03 passed by this cOurt., we direct 
that the respondent/ authority may proCecO 
with the selection proceSS in pursuance of the 
notificatiOfl dated 9.5.05 (AnneXU1eA)ut shalt 
not make any appointment without the leave of 
this court. in the meantime, the respondent / 

authority is directed to comply with the direction 

given by the learned Tribunal in O.A. 
No.172!98 

vide order dated 27.4/01 and the order passed 
by this court on 20.6.03." 

10.' Thereafter, 	
the Union of india/ pet onc1 	tiled Misc. 

appUatiOfl 
being MC Case No. 211/2006 arising out of W.P. ( C) 

NO.7249/200' praying.fOr modification/vacation of the interim 

order dated 29.8.2005 passed in Misc. case No. 1. 7821'2005 
3S 

alreadY quoted above, in the instant Misc. application, the 

Court that since the stay of the impugned 
petitioners informed the  

judgment and order was already vacated on 4,4.03, pursuant to 

the direction of the CAT given in the impugned judgment a n d 

rder, the medical ex,miflation was caused upon . the respordent 

No.1 on 
16.1.06 and he was found medically unfit br promotion 

N 
 egory for' subStafldard vision' 
to Grade-'B' post in technical cat  

• 	. 	•. 	.'.,, ................ 
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and to this effect a Certificate of Fitness 'of Employees for 

Promotion from Non-Gazetted to Gazetted post ( Group 's') was 

issued on 16.1,06 which was annexed as Annexure2 to Misc. 

Case No. 211/06. 

11. 	
In view of such medical examination ,being a condition 

precedent for consideration of promotion of respondent No.1 from 

Group 'C post' to Group 'B' posts , by which the respondent No. 

1 was foufld to be medically unfit, the petitioners have complied 

with the direction given by the impugned judgmOnt and order 

and this writ petition has therefore, become infructuOUS 

ver, this Court on 27.2.06, instead of closing the writ 

s being infructUaUS, disposed of the Misc, case 

modifying the order dated 29.8.06 passed in Misc.. 

782/05 which reads as f'ollows: 

This court vide its order dated 29.6.05 in MC 
No. 1782/05 having considered the direction giVen by 
the Central Administrative Tribunal, Gauhati I3ench in 
OA No. 172/98 by order dated 27.4.01. and as well as 
the order dated 26,6.03 passed by this court directed 
the respondent Railway Authorities to proceed with 
the selection in pursuance of the notification dated 
9.5.05 but did not make any appointment without 
leave of this Court. 

This order , in our considered opiniOfl. requires 

modification as it served as a bar by stalling the 
whole selection process. The selection and 
appointment pursuant to the notification dated 9.5.05 



shall be subject to fuher orders to be passed in the 
writ petition. The very selectiOn process need not be 
interrupted at this stage. The order is accordingly 

modified.". 

13 
	In the course of hearing of the instant petition on 3.11.06, 

Mr. Sharma, learned Standing Counsel, N,.F:RailWaY )  reiterating 

his earlier stand taken in MiSC. Application No. 211/06 has 

cor tended that in view of the Medical Certificate dated 16.106 

above, the direction given in the impugned judgment has been 

implemented and as such, this writ petition may be closed on 

becoming infructuOUS. 

• 14. 	To-day also when the matter has been taken up for further 

,J 
hearing, Mr. Sharma has placed before 

us an addttioal affidavit 

dated 	7.11.06, 	renewing 	his 	earlier prayer to 	close the 	writ 

petition 	as 	being 	infructuoUS, 	stating therein 	that causing 	of 

medical 	examination is a 	condition 	precedent for a 	holding 	a 

review of 	DPC 	because 	only those who are qualified 	in the 

medical examination with the prescribed standard shall only 	be 

called for viva-voce. In other words , 	before consideration for 

promotion of the incumbent from the post of Grde 'C' to Grade 

'B' 	i 	technical 	cadre, 	one 	must 	be medi:allY 	examined 	first 

proving his fitness for the job. 

I 	 t3. -.___-.------- .-.-.--.•'- t ._•_.j.• 	 -.-. •.t-.• 	 . • 	 • -. - 	 • 
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Learned Standing Counsel has also referred to Paras 530 

and 532(3) of Tndian Railway Medical Manual Volume-i Third 

Edition-2000 corrected up to 30.9.99( for short, 	the Manual') 

which has been annexed as Annexure-5 to the writ petition. 

Paras 530 and 532(3) of the Manual may be noticed as 

under :- 

11 	 530. Classification of gazetted posts for the purpose:- 
For the purpose of examination of visual acquity of Railway 
employees promoted from non-gazetted to gazetted posts, the 
gazetted posts should be divided into two categories as follows :- 

(a) 	All posts of Mechanical, Electrical, Civil and S & T. Engg. 
and Traffic ( Transportation and Commercial ) 
Department. 

All posts of other departments which are not connected 
with train working or use of trolley on open line. 

532(3). All employees promoted to gazetted cadre from 

14 	
non- gazetted cadre will be examined for visual acquity and 
colour vision as per standards mentioned above irrespective of 
their rmedical category I the non-gagetted cadre." 

An ordinary reading of those above mentioned paras, it 

would go to show that all posts in Mechanical, Civil and S & T 

Engg. and Traffic ( Transportation and Commercial) Department 

connected with train working or use of trolley on open line 

require examination of visual acquity and colour vision at the time 
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18. In view of the same / it transpires that for promotion to the 

post of Grade 'B", being in the technical cadre, medical 

recedent and as such, before going to 
examination is a conditiOn p  

considering the case of promotion of respondent No.1 , he has 

been medicallY examined in compliance of the direction given in 

the impugned judgment and order and accordingly he is found. 

unfit for such promotion •due to his sub-standard visiofl as 

reflected in the Certificate dated 16.1.06 

17. Opposing vehemently the submission, and prayer of the 

learned counsel representing the N.F.RaIIWaY for closure of the 

writ petition as being infruCtuOus, Mr.Bhattachar)ee, learned Sr 

coUnsel has contended that it is not permissiblefor this Court to 

close the petition in the facts and circumstances so narrated on 

behalf of the writ petitioners. His firm 'stand is that in the case at 

hand4 
 the ground taken by the learned standing counsel for the 

petitioner for closure of the writ petition as infructuous as the 

rspondent No.1 is found to be unfit, is not a valid and legal one 

as the direction so given by the CAT has not yet been complied 

with in its letter and sprit which is clearly evident from the 

pleadings filed on behalf of the petition ers-N . F Railways as well as 

from the submissions canvassed on their behalf because the 

petitioners have failed to hold a review DPC towards selection 

....:.;TT 
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against 70°.o vacancies and as SUCh the vital part. of the direction 

i.e. conslderatiofl of the case for promOtiOn of respondent No.1 

from the post of Grade 'C' to Grade 'B', has not yet been 

complied with till date. In such backdroP of the f
actua l premises1 

it cannqt be said by any stretch of the imagination that the 

impugned judgment and order has wholly been complied with 

and as such it is submitted that such circumstanCes should not 

influence and persuade this Court to declare this writ petition to 

be rendered infructuouS. 	
V 

20. 	Having 	given our anxious consideration 	to the rival 

contentions advanced on behalf of both the parties as well as 

upon meticulous examination of the materials available on record 

including the pleadings of the parties, it transpires that the writ 

pieti . tion has been fifed by the N.F.RaifWaY/r)etitios challenging 

the inpugned judgment and order containing the direction 

given against the interest of the N.F.RailWay. 

21. 	
But the impugned judgment and order has at no point of 

time been challenged by the respondent No.1 before this Court. 

Even non- compliance of the impugned order has not also been. 

iaised before any appropriate forum by filing appropriate 

appliCati.o1. 

VV 

V 	V 

-. VV•VVV_____V -. 	 ................................... 	 ..__.. VV_•V 
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22. What reveals from the perusal of the mdterials av&lahle on 

record is that though initially the stay of the mpugned 

judgment was granted, the same was later on vacated by the 

order as indicated above and thereafter the modified order dated 

20.6.03 in this writ petition was passed to the extent of directing 

the Union of India! N,F.Rly, to keep one post vacant out of 

consideratiOfl for promotion as Assistant Electrical Engineer 

Group B till disposal of the writ petition 

23. 	It also appears that during the pendenCy of the writ 

petition, in view of the direction given on 29.8.05 in Misc. Case 

No.1782/05, the petitioners have initiated for medical 

examination of the respondent No.1 and accordinglY, on 16.1.06 

he has been medically examined and is found him to be unfit for 

prOmotiOn to Grade B post in technical category for 'substandard 

vlsi on'. 

24. The said fact situation of medical examination has also been 

highlighted before this Court by filing Misc. application No. 

211/06. However, this Court by order dated 27.2.06 rendered in 

the said Misc. case gave direction to proceed with the selection 

and appointment in pursuance of the notification dated 9.5.05 as 

r 

V. 

----- .-----.-- 	 .. - 	 - - 

- 
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mentioned above which was the subject matter in Misc. Case No. 

iew of the order dated 29.8.05 no 
1782/05, opining that in v  

similar direction was necessary 	
and it was open to the 

respofldflt to initiate appropriate steps as againSt the RailwaYs 

ance of the order dated 29.8.05. However, it is 
for non- compli  

seen from the records made available before us that no steps 

have been taken by the respondent No.1 for non-cOmpIIan of, 

the order dated 29.8,05, if any. 

25. 	
At this juncture, Mr. BhattaChar]ee, learned Sr. counsel, 

raising the plea of the application of the Persons with Disabilities 

(Equal Opportunities: ProteCtipn of Rights and Full Participation ) 

Act, 1995 ( 1 of 1996 )( for short,'the Act' ) , has strenuOUSlY 

argued that once the respondent No.1. is found tobe medically 

unfit, his case ought to have been considered under Section 
47(2) 

of the Act whlch provides that no prornOtiOfl shall be denied to a 

person merely on the ground of his disabilitY. However, the writ 

petitioners have failed to carry out in the instant case their 

statutory obligation so entrusted upon them by the statute book. 

26. 	
Per contra, Mr. Sharma, learred counsel for the 

N.F.RailWaY, refutting the statements made 
by Mr. BhattaChaflee, 

has straightWaY submitted that no such pleading has been set 
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out by the respondent No.1 before the CAT nor even before 

this Court when they have 
exchanged their pleadingS. Drawing 

attention of the Court to the applicatiOn in O.A. No. 172/98, Mr. 

Sharma has read out each and every averments so narrated by 

the respondent No.1 as applicant therein to support his 

submission. It is stated that the respondent No.1's only case was 

for quash ment of the order dated 24.6.98 (AnnexUre X of the said 

application) by which the respondent No.1 was superseded by 

his juniors, Respondent NoS.2 to 10 herein, ignoring his claim for 

promotion to the post of Grade 'SB" and nowhere in the said 

petition he daimed that he was a person 	
with disabilitY i.e. 

person with low vision as defined under Sections 2(i)(ii) and 2(u) 

of the Act. 

27. In reply to this argument, Mr. BhattaChariee, (earned Sr. 

counsel has forcefully urged that a pure question of law can be 

raised at any point of time and there is no bar as such in 

entertaining such question of law in the higher Court. To 

supplement his submission, the learned counsel has relied on a 

decisiOn of the Apex Court reported in AIR 2003 SC, 1623 I_ 
(equivalent (2003) 4 SCC-524 )( Kunat Singh Vs. Union of India 

and another ) wherein it was held in para 1 that although before 

the High Court no argument was advanced specifically in support 

:1 



,., 	.. 	 . 
-- - .---w-- - . 	 - 

I ( 

of the writ petition on the basis of Section 47 of the Act , a 

speciflc ground was raised in the appeal based on that section and 

since it was a pure question of law , contentions of the parties 

were heard on that point. In view of the above, it is submitted 

that since application of Section 47 of th? Act: is a pure question 

of law, the same is permitted to be raised even though there is 

no pleading in this regard as such. 

28 	As regards the question of infructuou' , the learned Sr 

counsel appearing for the respondent No.1, has also relied upon 

a decision of the Apex Court reported in ( 2005) 6 SCC-106 

(Union of India and others Vs. NarendCr Singh ). 

29 	In Narender S'ngh's case ( 
supia ) 	

the 	respondent was 

against departmentally on a charge of 	accepting ilLegal proceeded 

14 gratificatiOi 	for 	gettinq 	two 	Afghan 	nationals 	cleared 	through 

Customs without paying the customs duty 	payable 	Ultimately he 

was dismissed from service by the authority. The appeal preferred 
U1 

I . 

by 	the 	respondent 	before 	the 	appellant 	authority 	was 	also 

Against such order, the respondent pieferied an Original .ejected 

Application 	before the Central Administ.iatiVe 	Tribunal, 	Principal 

Bench, New- Delhi 	 for short, the CA! ) 
which 	quashed 	and set 

aside the order of dismissal and directed the 	Union of 1. ndia to 
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ApptiCatbofl before the Cefltr& AdmifliStrat  

Bench, New- Delhi. (for short,'th CAT') whiCh quashed and set 

ed the Union of India to 
aside the order of dismisSal and direct  

ing aggri' 	
by such decision, the 

reinstate the respondent. Be  

Union of India preferred an appliCat0fl under ArtiCle 226 of the 

Constitution of India before a Division Bench of the Delhi High 

dismissed the 
Court. The Division Bench of the Delhi High Court  

holding that once the respondent was 
writ petitiOfl as infrUCtUOUS  

reinstated, the matter became infruCtUouS. However, though the 

e depa ment& action, the 
Union of India stilt tried to justifY th  

Court was not impressed as the petitiOne 
	as stated, had 

alreadY implemented the order of the CAT. 

Tribufl&, PrinciPal 

30 	
The ratio of the case stated above cannot be attracted 

to accept 
factual premises emerged heein 

the case at hand fl 

 

not 	being in f ru ttuous due 
the instant case as 

to nan- 

imlementation of vital direction as regards holding of a review
71  

of the case of repOfldent 
. No.t for 

DPC for consideration  

productiofl. From a meticulous screening of the paraS 530 and 

2(3) of the Manual we are satisfied that for consideration of 
53  

in Technical grade from non- gazetted to 
proCüCtI0fl for all postS  

gazetted posts not nvolViflg train workiflQ or ue of trolley on 

open tine, medical examination of the incumbet is a condti0n 

• .. ..... .............................. . . • 

,n..,• 	

.. 

- 
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precedent. it is admitted that the case of promotion of the 

respondent No.1 falls under the above category of post and 

hence, since the respondent No.1 was found to be medically unfit 

.1 	in a medical examination conducted in compliance of one of two 

directions issued by the CAT, it can be easily said that the 

impugned judgment and order has been duly implemented. 

31. In the backdrop of the above facts and circumstances, in 

our considered opinion, it is felt that if the respondent No.1 is at 

all aggrieved by any action taken by the writ oetitioners in •__ n- 

implementation of the 

and spirit and if the same has anyway prejudiced the interest of 

the respondent No.1, he has the liberty to approach any - 	•-.-- ....... 	.. 

appropriate forum for redressal of his grievance. Since the 
00 	 0 	 • 	 . 

petitioners themselves do not want to pursue the writ proceeding, 
-- 	-' 	. 

we do not think that the respondent No.1 would have, or / can 
• 	 . 

raise any grievance against passing of any order of withdrawal! 

closure of this writ petition as infructuous. 

3 
....... 2 ... 

 In view of what has been discussed and observed above, we 

t •, ' 

-•- .A 

• ri 

are inclined to close this writ peUtion as being infructuous. We 
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J order accordingly.  
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,GOVERNM;T QF iiDIA 
• 	 . 	 MI NI STRY OF RA 1L1dJ4YS 

(RALdAY 0jkD) 

: 	No.E(GP)30/2/8 	 New Delhi dt. 31 _1O-91 

he General Maiagrs, 
Al]. Indian Railways including 
Piduction Units/Projects. 

7 	Sub: Appointment to Group'3' post - Medical. 
Examination - relaxation in prescribed 
stand ara. 

Ref: This office letter of even number 
dated 16.12.1983. 

The Board have been according Epproval to the ad hoc 
promotion bf Group! C' employees empanelle.d for Group' B' potS 
who do not pass prescribed medical eaminatioi, in a few cases 
recommended by the GMs, in terms of the instructions/Procedure 
contained in their. letter referred to above. The matter has been 
recoridered in thelight of the need to maintain a high standard 
of efficiency and fitness of the bfficers at gazetted levels. 
In supersessiori of the instructions, contained in their letter 
dated 16.12.198), the Board have dcided_that_the GJ?QL 
tTp.lo 	 for 	om6tiori to_Group'B' 
posts 	tTh6 oass 	preSer10emed10E s an 	houl 

oifl 	 A67iin gly, 
th proosalS fiucii 	03 roniotionS rlceo. not be srit to 
this office henceforth. 

2. 	It has also been decided that the names of the 

' 	
candidates who do not pass the presbdmediCaaflS: 
should not be included in the panel iccorairy, 6ñly those 
iho ua Lfin 
siouldbe cal led fo V66ë 

Pie as.ë acknowledge rece.lLpt. 

Copy to: The GcnEral 	 Lntry Rod 
New 1)elh (with 35 copies) 
The. (.en.ral ecret ry WFIR,3-Chelmsfoid Road, 

• 	New .)elhi(with35 spa -es) .  
hri K.Uasan,Generii secretry,Indian Rilway 

C1ss,II Promotee Officers Ftderati.on,715_A, 
- 	 RiIway .tadiun Colony, Gordkhpur.2() 012. 

• 	
• : 	 • 	 . 	 . . • 	• : 

- 	- - 

, .• 

(R.R.Kohli) 
Director, Establishment(Ga:..i?.), 

Railway Board, 

A~;i 

: 

•j I 



N. r ANNEXUPIC 
i • jj' v01 hIcr,/du/1r 4o 

11 	 I)t.1r-.r,-ge. 

To . 1)/}1oot/NJ.G. 
1 1  

hub: 11O()tca1 cicavqinntion report of 
• hri P.K .J'chorJoo, sir( P)/PNO 
for proaot in to group 'it' rrnrvico 
tB Afl. 

io:- Your L/flO.r/1/2t4/j/Pt : (275) 

As por y ( Ui lot tor No. quot.<a 	, ri 
N J( .Aehorj 0 o, 	f'( )/N 0, hL.3 boon oxuj.n?ci znd fcintj i1t for p1'oiot tori to 	roup •' 3' 1O,'V1-00 • but pOtt.  Fliould, not. be 
COiLLloet,od 1(l't 1:. Tm in iork 1ig Of ut,,o of ro.L ).ciy 

1)r(r1i) T .Uu tI;LL 011i'111ury 
3r . ]Mi o/c .11 ./11 , t 'I A"I•: 

- 	 11 !,tft 
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III T111 CEITflAL ADNIiISTRATIV 21UBUiIAL, 
GUWAHATI BE2CH.  

A. 

IH THE TATE1 OF 
O.L63/2007 
Shri Prad.ip ICumar Aeharjeo 	... 	Applicant . 

Versus 
Union of India & 4 Others 	... 	Recpondent 	' 

AD 
IN THE EATTER OP 
Written Statement on behalf of respondents. 
The ansuering respondents respectfully SWTH : 

That they have, gone through the copy of the 
application filed and have gone through and understood the 
contents thereof. Save and except the statements which have 
been specifically admitted hereinbelow or those which have 
been borne on records all other averments/allegations made 
in the application are hereby emphatically denied and the 
appitcant is put to the strictest proof thereof. 

That for the sa1e of brevity meticulous denial of 
each and every allegation/staterent made in the application 
has been avoided. However, the answerIng respondents have 
confined their replies to those allcgations/averrneflts of the 
applicant which are found relevant for enabling the Hon'ble 
Trlbunal. to take a proper decision on the matter. 

That the application is barred by Resjudicata as 
can be found from a careful, study of Annexures A and C of 
the applicatton. These annexures prove beyond doubt that 
the same matter has been repeatedly bcdealt with and 
disposed of by the Hon'ble Central Administrative Tribunal, 
Guwahati Bench in Order dated 27.0 4 .2001  and by the Hon'ble 
Gauhati High Court in order dated 07.11.2006. In fact, the 
Honb10 High Court ordered that the writ petition filed by 
the applicant be treated as closed "as being infructuous' t . 

In view of the above, it is submitted respectfully that the 
O.A. merits dismissal. 

That the application suffers from want of a cause 
of action. The applicant is well aware that for promotion 
from non-gazetted to gazetted rank in the Electrical Engi-
neering department of Indian Railways one has to pass a 
strict medical test particularly concerning visual acguity. 

... P. 2...... 
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The medical test includes test of. colour vision as traini: 
ün ándi'o controlled by colour signals. As per Armexui$ 
B of the 0.A.(at page 31), the xndicâl officer concerned 
has certified the applicant "Unfit for promotion to Group 
B post in Technical category for sub-standard vision". 
view of this clear medical certificate therefore, the 
applicant does not qualify for promotion to Group B service 
in the Electrical department of the Railways. It is therefore 
urged that the application be dismissed for want of any 
cause of action. 

• 	 Reason for strict medical test for promotion to Gr.B. 
Guideline for medical examination of railway emplo-

yecs for promotion from non-gazetted to gazetted posts is 
laid down in Indian Railway 1'ledical Ilanual, voluiie I - 2000 
edition, paragraphs 530 and 532 as fol&ows : - 

"530. CLASSIFICATION OF GAZETTED POSTS FOR THE PURPOSE:- 
For the purpose 'of examination of visual acyuity of 

• Railway employees promoted from non-gazetted to gazetted 
pOStG,thO gazetted posts should be divided into two cate-
genes as°  follows : - 

All posts of'Iqocha4ical,Electrioal,Civil and 
S & P Engineering and Traffic (Transportation and 
Commercial) Department. 
All posts of other depértments which are not  
connected with train working or use of trolly 	-' 
on open line. 	* 

I 	t:7R31a(3) All employees promoted to gazetted cadre from -. 
Central emi 	T.ibt.n1 non-gazetted cadre will be examined for visual 

acuity and colour vision as per standards men- 
7 

	

	 tioned above irrespectie of their medical cate- 
gory in the non-gazetted cadre". 

TTE1 	 An attested copy of the paragraphs 530 and. 532 
,of the code is enclosed herewith and marked as . 	 ATIP1 k 

The reason why the codal provision for medical 
examInation of non-gazetted employees for promotion to 
gzetted posts is strict and exacting is that in the gaze-
rank the Officer may have to undet'take footplate drives on 
Engines and Trollys where accurate and correct reading of 
signal lightè is required for safe traing running.A wrong 
reading of the signal light at night or the signal arm at 
daytime' may lead to a diaster. Train drivovs,their assis-
tants, Guards and officers on footplates or in trollye are 
therefore subjected to strict standards of visual acuity 
and colour vision tests. 

... 



(3) .._..-.- 
5. Para'rise co,mients: 
5.1. That as regards paragraphs 4.1 1  4.2 and 4.39 c. 

respodonts have no roirarks to offer as the applicazttsL' 
claims are pait of the records and the applicant is put 
to the strictest proof of his. claims. 

5.2. That as regards paragraph 4.4 0  respondents beg.,  
to submIt that the service record of the applicant was 	1 
partly tainted by. the admitted incident of his remaining 
absent from duty WIthout authority. Being a senior staff 
of the administratiom the applicant is expected to set an 
eamplo of good conduct to his strbordinate staff.ThereIore., 
his failure to live up to the reqiired standard of good 
conduct loft a bad irnpresson on the seniors although, 
as claimed by the applicant, the warning given to him for 
his bad conduct was nota penalty 1  in that sense. 

5,3. That as regards paragraph 4.5, respondents beg 
to submit that the applicant b.imseLt has admitted that be 
as conveyed cortan adverse: remarks in his confidential 

report for the year ending on 31,03.1995 and that his 
representatioii. made in this regard uas rejected.It is clear 
that these romar s remained on the records and may act to 
adversely affect his future service lifo,especially in the 
background of his ease of.unauthorised absence as stated 
by the applIcant in paragraph 4,4 of the O.L.The stance of 
the applicant that these incidents are technically not to 
be considered blots in his servi.cerocords for purpose of ,  
future promotion may riot help hi in future rvice 
prospects as the overall subjective i!npressiofl leaves 
much to be desired in is conctuct. 

5.4. That as regar5s paragraph 4.6 1  respondents beg 
to state that the administration £avotfratly considered the 
applicant's promotion to: the post of $enior Section Engi- 
neer in spte of Ms bactground tainted by the above-mentio-
ned incidents concering. his service records and treated 
him without prejudice:* This also proves without any trace 
of dOubt that the respondents treated the applicant with 
fairness and justice as far as his non-gazetted service 
was concerned. He was also allowed to appear for the test 
for proiuotiofl to gioup B sex lee in the gazetted cadre 
but could not clear the mandatory medical test and thus 

/ 	
not be found eliib1e for selection. 
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.s 	 3 OCT M 	It 	 ;: 

. 	 (4) 	 ' 	; 
;4'TT't ;14r(f  

. Guwahati Bench 	 ; 

: 	 5.5. That as regard.s paaraphs 4.7, 
. 4.W 0 4.1i,412 and 4.13 the zespondrits beg to state  
. that the statetients fliade therein are part of the recordE4- 

..  in 04A172/1998 and the Hon'bie Tribunal was pleased to. 
'Q 

issued order on the sane on 27,04.2001 • 
. 5,6,. That as rerds paragraphz 4,14, 4.15.16, 

I • 	4.1?,4.i8T i9,4.2O,4.21,'1-.22 
 

and 423,  theresondeuts 
beg to state that in those pa:agraph the appiiant h as , . • 
given only a detailed . descrIption o the process through whIch 
the WC7249/2001 filed by the respondents in the Gauhâti 
High Court proceeded tIll 7.11.2006 on whiah date the 
ron'ble lii1i Court closed the wrIt petItion as  
In view of the fact that the resond:cnts had in the mean 
while compiled with the directions of the Hon'bl•e CA., 
Guiahati Bench in their order dated .24.O'.2OOi .1. this conn-
ection, it is submitted that as per lion 'bie ribunal s orders 
a fresh medIcal e:amInation was conducted on the applicant 
and it was unfottunate that the applicant was declared 
medIcally unfit for promotion to gazetted cadre.. 

57. That in regard to paragraph 	respondents 
• 	 beg to submIt that th& medical test report of the applicant 

	

• 	 dated 16,012006 cannot be questioned or challenged by the 
•applicnt as the dame is based on codal provisions appli-
cable to all employees similarly placed as that of the 
applicant. . The medical examination of the applicant was 
based strictly on the tecnIcal guIdance provided in the 
proscribed codes. The applicant has not cited any technical 
flaw in the pOCSs of oarnInation nor has he pointed out 
any case to prove preudice against him or show of favour 
to another peron to his own detr1ment In view of this,. 
therofor., the challenge to the medical eamina.tion report 

	

- .. 	 danriot stand juieia1 scrutiny. 
5.e.mat In ±ogard to paragraphs 4 25, 4,.26 and 427 

respondents beg to state that annexur6 D of the OA:sitse]I 
indicates the reason why "Only those who qualify in the 
medical exminat.on of prescrhed standard should be called 
for viva-voce.. The letter Indic,ats in paragraph I that the 

• 	. 	. 	x& 	The matter has been reconsidered in the light 
of. the need to maintain 	gh .standsd of efficienc and 
fitness of the officers at gazetted levelsu.Since the 
medical examination standard for all non-azetted staff is 
uniformly apl1cable there is no ouCEtlOn of any violation 

of provisions of Articles 141 . 1, 21 or any other Article 
of the constItution of India., 	• 

/ 	 . 	. 	S 	• 	., 	.. 
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(5) 
BIG' 

5.9 bat as regards peraptr4 ,the responden 
submit that the contention oi the applicant about the 
of dutis of Group C and Group B employees is not corre 	: 
The duties. of a groupB officer in the Electrical Engine 
departmen,hicb. is the sube.ct matter of the present O.A 
is cornprehensive and,a,.rup 33 Officer Is often required Qj tr 

conduct footplate and motor trouy inspection along with ' 
officers of other technical departments such as civil and 
mechanical engineer and are required to guide subordinate 
officials of their detartment by isse of instructions and 
for implementing them in the interest of safety in train 
and trolly running. Since railway trains run on colour light 

• 	and semaphor signals the eye sight tests.of Group B Officers 
of departments mentioned in paragraph 530 of indian Railway 
rcedical 1anual Volume I (para 530.a)  are very strict as stated 
in the manual The prescribed standard of test for non-gase.-
tted staff is. eoirnaritivly less strict as. far as eye sight 
and cologr vision is concerned. In the table given in para- 

• 	graph 4,28 the applicant himself states under Group B the 
words "Any other work assigned by GEE D.CLE/PS, & SE/' 
ana this work very Off ten and regularly includes footplate 
and trol].y inspection and such other assignments concerning 
safety in train running. These are the reasons why the Railway 
Eoard was ,required to issue instructions vide their letter 
dated 3100.1991 quotcd.by the applicant as linnexure D to the 
O.A. under consideration. it. is submitted that these instruc- 

• 	tions issued by the Board are reasonable and necessary pro- 

• 	vøntinve steps taken to ensure safety of passengers and public 
property and therefore cannot be questioned for purely personal 

reasons.  
5,10. That as regards paragrapb 4.29, respondents 	• 

respectfully submit that the applicant ha no "disability" 
as defined in section 2(1) of the Persons with Disabilities 
(Equal Opportunities,Protectiofl of Rights and Full Participa-
tion) Aot,1995 but only suffers from "sub standard vision't 

as clearly indicated by'the Medical Officer concerned. in the 

• 	medical certificate dated i601.2006. (AnnexureB of the o.k.). 
• 	. 	Since .a non-gazetted employee such as the applicant cannot 

• 	• be allowed to work in open line train running and trolly 
duties his promotion to group B may endanger passenger safety. 
This consideration of safety of life and prperty of pazsengr 

• 	appears to be an overwhelming consideration beyond the scope 

of the Act of 1995 mentioned in the 0.A. • 	' 

. .. ?. 6. .',. 
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)Ctt Bench 	 : 
5.11. That in regards 	paragraph 4.30, respondent 

t3•  

beg to submt that there is no cornradiction in the mediai tv 

certificate issued by the concerned medical officer as i 
is clearly stated that the applicant cannot be allowed 	- 
work In "Train working or use of Trolley'1 . At the ground 
level the concerned paragraph of the Medical. ?lanual may not 
have been quoted in the certificate, but the certificate 
has clearly stated the essential condition and spirit of the 

4 

provision of the medical manual concerned. The so-caUed 
"contradiction appears to be a 'reflection of the frustration 
of the applicant due to his unfortunate failure to clear the 
medical test, 

5.12. That ag as regard.s paragraphs 4.31 and 4.32, 
roepondent beg to state that the employees who were junior 
to the applicant wore promoted to group B on znvrit and after 
they duly passed the required medical test. It is also a fact 
that the applicant wa promoted to his highest non-gazetted 
post without any discrIminatin whatsoever. Since his promo-
tiontd group 13 post could not be considered on strictly 
medical ground, the respondents regret ihat the applicant 
could not be helped under the óircumotances. 

5.13. The applIcant himself has stated in paragraph 
4.29 that the Railway Boardhas made necessary amendments 
to the Indian Railway istablishmont :anual in order to 

- 'prevcnt isrimination" • This clearly proves the earnest of 
the Railway Hinistry to follow the spirit and letter of the 
Act in question, riamel the "Persons with Disbilities 
(Equal opportunities,rrotection of Rights and Full Partici-
pation) Act,199. All these however do-not help the cause 
of the applicant as he Buffers from "sub-standard vision", 
as stated iii paragraph 5.10 above, and h cznnot be prornoted 
from his ezisting non-gazetted rank to grop B gazetted rank 
due to disabilitIes prescribed by the ?lcdical flanual. 

Various amendments to the Indian Railway - 

	

	
Establishment flanual,Volumo I made vide 
Advance Correction slips No.75,76 and • 	
77 are given in Mineure B enclosed. 

Respondents beg tà state that these amendments 
are consistent with the provisions of Section 47 of the 
"Persons with Disabilitico(Equal Opportunities ,Protoction 
of Rights and Thill Participation) Act,1995. It is mentioned 

040 - 	--- --.-. 	- 	- 	- 	- 	f_- - 	. 	 P.7.60. 
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allowed to 
eo.ntinue in his rotz-gaetted job as per his riedical oate.- 

• goy and has not been reduced in rank or aisorirninated 
against in any marmer due to his Dledicai condition, His 
prootioi toGroup B izettd cadre is not possible due to 
theorov j.ois of the Tledj.cal flanual as stated above 

Under the cicwstanoes, the respondents 
beg to tte.thCt for the reasons 

the foregoui 3  the application 
u ievoid. of any merit and 3osorves 
to be dicrnissedithozts 

•- 

• 	 -.. 

• 	 ••. 

	

I 3hr P14 	of ,  	 bt 
aged about 	-years,at. presot' werkinja 0.1 

• 	Rai1 -ay, ', do h aby solern1y affin that 
• 	 • 	 the st-ateients made in pa±arapbs 1 to 5 are true to the 

-best of my knotdedge and derived from records 	thicb I 
bo.liev.e to be true and th rest arev • my hunbie. subiissions 

• 	 . 

 

befo j~e tho Hon'ble Triuna1 	•• • 

• 	 • • • •. 	 Afld I 5L€U this verlflcation on this the 	day 
• 	0-f-  Jily, 2007, 	• 	 • • 	 •- 	 • • 	 • 

S 
 

• • 	 .• • 	 • 	 • 	 • 	 • 	

• 	 Dy. Chief Pesonnc Ott ccr ( Gz ) 	• 	 • 

• • 	 • 	: 	• 	 .'- 	 Ds1gM 	fi 	• 	 :- 

• 	 - 	
• 	 •••:••• 	 • 	

. F. Fat-iwy Mg on 	• 
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ORIGINAL APPLICATION NO. 63 OF 2007 

BETWEEN 

Sri Pradip Kumar Acharjee 
Applicant 

-versus- 

Union of India & others 
Respondents 

(A Rejoinder fUed by the. apHcant against the written statements 

of the Respondents) 

The re-joinder of the applicant is as follows: 

I, Sri Pradip Acharjee, son of Sri Monindra Chandra Acharjee, aged 

about 44 years, permanent resident of Maligaon, Guwahati-1 1, 

District- Kamrup, Assam do hereby solemnly affirm and state as 

under: 

That I am the applicant in the instant case. A copy of the written 

statements (hereafter referred to as the "WS") filed by the 

respondents has been served on the applicant. The applicant has 

gone through the same and under stood the contents thereof. 

That save and except whatever has been specifically admitted in 

this re-joinder, 	the other 	statements made 	in the 	written 

tad& L4t4& 
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statements filed by the resñdeit areiireby—denied by the 

applicant. 

That with regard to the statements made in para I and 2 of the 

WS, the applicant has no comments to offer. 

That with regard to the statements made in para 3 of the WS, the 

applicant beg to state that the respondents have taken the plea of 

res judicata without application of mind to the facts and 

circumstances of the case. No writ petition was filed by the 

applicant before the Hon'ble Gauhati High Court. Rather it is the 

respondents who approached the Hon'ble High Court and the writ 

petition filed by them was closed "as being infructuous". The 

applicant also beg to clarify here that the Hon'ble High Court in 

para 31 of the judgment dated 7.11.2006 has clearly granted 

liberty to the applicant(respondent) to approach the appropriate 

forum if aggrieved. Accordingly this application has been filed 

before this Hon'ble Tribunal. 

That with regard to the statements made in para 4 of the WS, the 

applicant vehemently denies the correctness of the assertions 

made by the respondents. The respondents have tried to create a 

picture that the applicant is colour blind and he cannot see colour 

signals. This is a totally illegal and prejudicial comment made by 

the respondents. Even the impugned medical report of the 

applicant does not say that he is colour blind. It is further 

submitted here that the applicant is performing all field duties 

assigned to him like any other Electrical Engineer in the Railways. 

The applicant also beg to clarify here that the Footplate duty as 

mentioned by the respondents involves check on performance of 

the driver and co-driver of trains as per Footplate duty roster. It is 

therefore primarily an inspection and does not have anything to do 

with actual running of trains which will jeopardize life and 

property. The footplate duty performing officer is to check inter 

4c4 J(A' 
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alia whether the driver/co-driver is making proper assessment of 

signals etc. It is again reiterated here that the applicant is not 

colour blind as asserted by the respondents. He is very much able 

to read colour signals and competent to carry out such inspection. 

Besides, the Foot Plate duty performing officer is not performing 

any duty relating to engine equipments like application of brake or 

navigation of the train or any duty related to regular running of 

trains. So the virtual image created by the respondents that 

hundreds of passengers may die if the applicant is promoted is 

only illusionary and not true. The applicant also begs to state 

that he stood first amongst the candidates who passed the written 

test and he was the only B.E Degree holder while all the others 

were either diploma holder or apprenticeship passed candidates. 

It is also further clarified by the applicant here that Foot Plate 

duty is not the only duty that a Group B officer carries out. The 

major duties in Group B includes dealing with Tender cases 

pertaining to power supply items including T&P and M&P items --

Revision of EAR of power items -- Monitoring of stock position of 

power supply items -- Leave of Group-D staff -- All works in 

connection with telephone etc. -- IN-charge of electrical control --

Preparation of technical specification, approved list of 

manufacturers for power items -- Misc. items like telephone bills, 

repairing of T& P items of CEE's office etc. -- Maintenance and 

repair contract of T&P items, machine items of HQ etc. The 

applicant also states that there are many Group B officers who 

have never performed footplate duty in their whole service life and 

the respondents be put to the strictest proof of the fact that a 

Group B officer necessarily have to do footplate duty. Besides, 

the applicant can very well do foot plate duty and can be tested 

for the same. Not admitting anything, for the sake of argument, 

even if it is considered that the applicant is unfit for Footplate 

inspection, such duty is always interchangeable with any other 

Group B officer. 

45~1 ' 
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Moreover, with regard to the statements relating to para 530/532 

of the Indian Railway Medical Manual, the applicant would like to 

refer to certain other relevant provisions of law as laid down in 

the Persons with Disabilities Act, 1995. the relevant Section 47 is 

quoted below: 

"Section 47: Non-discrimination in Governnient employments - 

(2) No promotion shall be denied to a person merely on the ground of 

his disability" 

The Act has been enacted, as the Preamble of the Act indicates, 

to give effect to the Proclamation on the Full Participation and 

Equality of the People with Disabilities in the Asian and Pacific 

Region. In a meeting to launch the Asian and Pacific Decade of 

the Disabled Persons 1993-2002 convened by the Economic and 

Social Commission for Asian and Pacific Region, which was held 

at Beijing on 1st to 5th Dec. 1992, a proclamation was adopted on 

the Full Participation and Equality of People with Disabilities in 

the Asia and the Pacific Region. Our country is a signatory to the 

said proclamation was on the following lines: 

'To give full effect to the proclamation it was felt necessary to 

enact a legislation to provide for the following matters: 

(i) to spell out the responsibility of the State towards the 

prevention of disabilities, protection of rights, provision of medical 

care, education, training, employment and rehabilitation of 

persons with disabilities; 

to create barrier free environment for persons with disabilities; 
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to remove any discriminati5agatrTStVefSO1- 	disabilities 

in the sharing of development benefits, vis-a-vis non-disabled 

persons; 

to counteract any situation of the abuse and the exploitation 

of persons with disabilities; 

to 	lay 	down a 	strategy for comprehensive development of 

programmes and services and equalization 	of opportunities for 

persons with disabilities; and 

to make special provision of the integration of persons with 

disabilities into the social mainstream." 

Sub-section (1) of Section 47 in clear terms provides that there 

cannot be any discrimination in Government employments and no 

establishment shall dispense with or reduce in rank an employee 

whatsoever during his service. Sub-section (2) in crystal clear 

terms, provides that no promotion shall be denied to a person 

merely on the ground of his disability. Para 189-A, 213A, 13U1, 

1302, 1303, 1309, 1310 and 1311 of Indian Railway Establishment 

Manual also has subsequently provided for similar provisions. 

Obviously, in the instant case, the applicant was not considered 

for promotion on the ground that he was considered to be visually 

handicapped. Law is now well settled in this regard that such 

action is discriminatory not tenable in the eye of law. 

A copy of the pro.forma for footplate inspection is annexed 

hereto as Annexure F. 

6. 	That with regard to the statements made in para 5.1, the applicant 

has no comments to offer. 

/64v4cJk 
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The with regard to the statements ia 	ii,'-para52the applicant 

states that the allegation raised against the applicant is not 

supported by any records. It applicant had to remain absent for a 

period as he was sick and this has been duly brought to the 

knowledge of the office. The applicant is not tainted for unauthorized 

leave. The applicant was once show caused in the year 1994 for 

unauthorized absence but the authorities were satisfied with the reply 

of the applicant showing medical grounds for his absence and the 

said proceedings were closed with a simple warning to the applicant 

to be more punctual in future. The said warning is not a penalty. 

That with regard to the statements made in para 5.3 and 5.4, the 

applicant state that order of this Hon'ble Tribunal in O.A 172/1998 

(Annexure A to the OA) has clarified all matter relating to the adverse 

remarks against the applicant. The respondents have not challenged 

the said before any higher Court and hence the order on OA 172/98 

has attained finality. Rather, the stand taken by the respondents in 

the WPC 724912001 revolved around the "medical unfitness" of the 

applicant and the WPC was withdrawn as infructous as appropriate 

orders were passed after medical re-examination the applicant in 

compliance with the order dated 27.4.2001 in OA 172/1998. As the 

order dated 27.4.2001 has attained finality to the extent of adverse 

remarks in ACR of the applicant, the respondents cannot seek to 

reopen the said question before this Hon'ble Tribunal again and any 

argument advanced in this regard by the respondents would be 

asking this Hon'ble Tribunal to review its earlier order dated 

27.4.2001 which is not permissible at this stage, particularly after the 

fact that the Hon'ble High Court has not interfered with the order of 

this Hon'ble Tribunal in any manner. 

That with.regard to the statements made in para 5.5 and 5.6, the 

applicant has no comments to offer. Nothing contrary or inconsistent 

with the records is admitted. 

Slz,(; &SV4cJoAjt( 
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fa10. That with regard to 	 ents made in para 5.8, the applicant 

states that these averments of the respondents are contrary to the 

settled position of law. The applicant has been clearly discriminated. 

That with regard to the statements made in para 5.9 and 5.10, the 

applicant reasserts and reiterates that statements made in para 5 of 

this rejoinder. 

That with regard to the statements made in para 5.11 and 5.12, the 

applicant beg to state the comments by the respondents relating to 

the frustration of the applicant is unethical and uncalled for. The 

applicant, despite being illegally deprived of promotion, has been 

sincerely doing his duties. The legal battle waged by the applicant is 

a fight for his rights and the sarcastic comment about his "frustration" 

made by the respondents only reflects the malafide attitude that the 

respondents is maintaining towards the applicant. The applicant also 

beg to state there that all other promotes of the batch of the applicant 

were given grace marks to pass the qualifying examination and the 

applicant alone passed the examination without any grace marks and 

he stood first. However, the merit of the applicant has been 

overlooked by the respondents at each and every stage and he has 

been subjected to hostile discrimination which any civil society 

governed by the rule of law would not permit. 

That with regard to the statements made in para 5.13, the applicant 

states beg to reassert and reiterate the statements made in para 5 of 

this rejoinder. The applicant further submits that as per Railway 

Board's letter No. E(NG)11/2000/RC-2/18 dated 28.6.2000, 3% 

reservation to persons with disabilities has been extended to Grade B 

and A service. Moreover, Railway Board letter No. 2005/H/5113 dated 

9.4.2007 have made provisions for relaxation including relaxation in 

medical standards with specific approval of the concerned Board 

Member of railway board. As such, under the provisions of law, there 

is no for non consideration of the case of the applicant and the 

7 
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impugned action of the respondentsTflTa6TTö be set aside and 

quashed and the applicant be given all benefits as per his lawful 

entitlement. 

A copy of the Railway Board letter dated 9.4.2007 is 

annexed as Annexure G. 

That the statements made in para 1 2, 3, 4, 6, 9 and 11 are true 

to my knowledge and belief, those made in para5, 7, 8, 10, 12 

and 13 being matter of records are true to my information derived 

there from and the rest are my humble submission and statements 

on legal advice. I have not suppressed any material facts. 

OClDl'( 
And I sign this affidavit on this 	day of 	pei€r 2007 at 

Guahati. 

Identified by me 	 Deponent 

L7& PJL 

Advocate 

Solemnly affirmed and signed before me by the 

deponent, who is identified by Sri . ...... 

Advocate, on this .. .' day of 	 2007 at 

Guwahati. 

Advocate 
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Foot Plato Ioction 	çj nV 

fl 	From _Dato  

1) Train Ii.. 	 - 

.2) EnCiflOflO. 	: 	 __shod, in_____ 
• 	 1) 

(L.nch.od/sh.rt hoed). 
All, PrOS SUXO in EnC.  BP _______________KG/Crt2  

EP KG/CM'  
2 

Vacuum 	 ________________JCZt 

LOad 

- 	 - 	Drivor  

D. 0 .A. 	 ____as 	 - 

D.O.D - 	 - - 	 -- 

pronOtod as Dl,iVOl,/GSOdS on - 
• 	" Drivor/Pass on - 	-- - 

Driv or/ME on -. 	-- - 
__: fq•  

Thastdáto of PIC.  

Last dato of Rof.COUXSO - 

CotoflCY cortificato isguod by 	 on 

valid upt. 	___Gradati0fl 
•ortlflod by LI/_......._ 

:psych.l0giCal tost hold at 	__On___,......__ 
ub othor in uniform 

tVD•Shri -- 	- 	 _DAD/ 

P.O A 	 _—J S - 	 -- 

D.O.D 	 - - 	-- -- 
promotod as DAD On  

Last dató Of PI4E 
Lasl dato of Rof. CoUrSO 

vãothor in uniform 
• 	psyóhsl.cical tost hold on ______at 	-- 

C0td. 

Certified to be true Copy 

&g,A 
Advocate 



Page ITe.2).. 	-tO--- 

l!O "gU&fltOfltSj 

1) Eflino repair book, (ii)Engino log hook, (iii)I4oeh.Toe]. box. 

Fire Extinguish or-2, (iv) Spare o1octric head light bulb-i. 

Ui) Cab light bulb-2 

7). porsonal oquipElonts: 

i) . Tri coleur tsrch-1 

lI.S.fiag(G-1, R-2) 

 D'9tanat.rs-lO of ________make, (iv)Fusoo'...]. or 	make. 

v) wTT, (vi) Washor-4,VII)Dnivors hand book. (viii)!Ioalth card. 

ix) r%ou&h journal bo.k,(x) 141 sc.onorgoricy tools. 

xi) Two pairs of spectacles. 

). 	Flasher,  lights both front & roar - 

9) 	Walkio-' talkio (10) Spoodemotor E.oetrical/ 

J4Ochaflica]. 	. (11) Engineering rostrietion___ 

points are gonora].ly chookod s 

.1) vAotiloi DriVer & DAD call (gut signal aspect louldly to each 

other as soon as the signa]./Engincoring indicator bocais 

• visiblo. 

ii) Whothor Driver & DAD look back Vroquontly in eurvOs to sac that 

the train is f11owing in a proper and safe Planner. 

• iii) Whóthcr the Eigino Crow exchange signal with the Guard bofzro 
: starting the train. 	. 

hothor signals are acirnowlodgod by the ongino crow iLth th o 

station staff ilo passing through a station & with the Guard 

the station. 

1410ther staff is deputed to watch the passing train from tho 

opposito sido of the station bailding. 

itiothor Encinooring Indicator s(s top board/caution indie ator/ 

spood indicator/TIP & TIG Board) are provided for tO!1pQrary/ 

Corttd.. (3)... 

;t 
4 4 

i: 

6) 
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' othor I)rivors uti stl. o c U nued fro t ho' w/L' 

B.a tiii passing the L.C. gato/lOVOl crossings. 
• 	 0 

loth o1 (latomafl oxchangoS signed 4th tho Guard 

aftol' passing the L .C. gate. 

i,othor Drivor follows the sped restrictions 

rigidly. 

whothol' Xm e5ts/lIoct0tiotrO posts are available 

&i clearly visible. 

whothor train crow test the bra)o bower or the 

train at the first opportunitY. 
I.. 

iothor the. signals are clearly visiblo to tho 

* £ 	izto 	 bricitlY/0bSt1ti0tod by bran- 

ches Of troos). 

whcthor Gatoefl & station state are in proper 

•unif0rm 

xiv) Whether brao power certificate caution order 

issued is adequate and related to the train. 

0----- - -- --  --- - ------- 

00 	ior 	BrLoJLe 	F s 	 FcA-- 
DO JZ 
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ANNEXURE 

s 	 .N.F.Rallway 
' 	. 	. 	 officeof the 

Generol Menegc'r(P) 

No E/171/o/Pt IV(C) 	 dated3o-04-07 
Mallgaon, 

4. 	To 
GM (Con)/ M&,geon, AGM/M&tgeon, 
Al PPiODS, DRMS,ADRMS, CWM/NQ DBWS, ADRM/N)P, 

L 	A1lSr.DPO/Ds.DFMS; WAO/NBQs, DvVS, AM(P&)KGN, SAL)/WP, 
-------------- ' AI.iIAII 

	

• 	 MU Mid 'l9dBdJWb, MPIITqDI..I, IJIjIJrI, 	 ' 

AlL CMS/MS, PR1NCIPAL ZF(11/APD3, PRINCIPAL, STC/NBQS, 
. - S'DNlMLG,SR.DPM/MLG, pyCSTe(MWyMLG,DYCMM/PNO, 
DY CSTE (TC)/MLG, CPRO. by CAO/Cash & Pey/MLG, All Non-dMsionallsèd Units,: 
MD/CH/MG,SrDEN/MLG, DY CMM/N P. Au SrDME(D)s, Dy!.CPO(Con)/MLG,. 

• 1 DSTE(WS)/PNO, Dy. CP3/GA2, Dy CR)/HQ, Dy CW+)/IR1 ' 

Dy CFO/RecTL, Chalrrnan/RRBJG1IY,  M SPOs and APOs, DGM/G/MLG 
The GS/NFREU,NFRMU,'AI$CTR€A, NFROOCEA. NFRPIWMLG. 

	

• .. 	 •Sub:-.Medical exam criteria for various categones for promotions froi 
.GroupC'toGroup'S. 

A copy, of Ra ilway  Bàard's letter No.2005/11/5113 dated 9-4-07 on the above 
mMtioned subject Is forwarded herewith for Infoimation and necessary action 0. 

DA-s above, 

For. GonorI Monoger(I') 

C Copy of Railway Oord'a,teUr No.2005/11/5/13 datc: 	07) 

Sub:- Medical exam criteria for various categories for promotions from 
GroupsCto Group1B.  

The matter of relaxation of medical examination standard for Railway employees 
on promotion from Non-Gazetted to Gazetted posts have been under examination of 
the 3Oáridor some tlnie. After careful examination of the issue the Board has approved 
the following dause:- .• . '' :.' . - 

"any One of the conditions may be relaxed in favour of any candidate for 
special reasons. The relaxation In medical standards In each case should have 

- 	specific approval-of the concerned Boar4 Member of Rly. Board". 

In view of this relaxation, it 18 for the Zonal Railways to decide the post in the 
department where the employee can be absorbed on promotion from Non- Gazetted to 
G&,,etted poet. •' 	

- 	 0 	 - 	

0 

- 	A sub para under para 532 'of .  IRMM,' 2000 may be added as per advance 
correction slip endosea.'  

i . 	•' 
- 	 0 

	

:.. 	 Enck 'ACtopara 532 of IRMM. 2000  
(Dr. Hanu Y 

- 	 Executive Director/Health 
Railway Board.  

	

-. 	0 	
- • -'a 	I 

	

0 	 ,0 ert1u Ci..A tobetrueCopY 
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Advocate 
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Advance' Correction to para 532 ofIRMM, 2000 

S. No. ..t Health 2007 

The folio Ingn4ay be added to pars 532 ofIl. 

The relaxation. of rnedi standard•on pmotion from Group 'C' to 1  
Group 'B' an all categories mt howevet be considered for specific posts in 
the concerned Dçpartment on case to case basis under the following clause - 
"any one of the conditions rna be relaxed In favour of any candidate for 
special reasons. i'he relautlon In medical standards In each case 
should have specific approval pf the con.rned Hord Member of Rly. 
Board". 

(Authority: Board's letter No 2005/H/5/13 dated 	oo7) 

Note:- lC D/Zozi [Railway. if satisfied with adverse Medical exam report,' 
- can 'refbr:the case to PROD forexamining the concerned employee 
'for a auitable posting f available in his department, where if 

posted, the unde4ying niedica qondition shall not compromise the 
safety. & productivity of woik 

2 After obtaining the above certification from PHOD, a fresh medical 
exam may be processed for theipeçified post. 

3. The report of re-medical .  exam if in, fvour of the employee, will be 
forwardd through CMD/ZonalRailway" to DGIRHS for obtaining 
the ipproVl ôfoncerned.Railway Board Member. 

4 The Board decision shall be &mknunicatçd tç) Zonal Railway for 
further action. 

I , . 
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IN THE CENrFRAI9J)MTSRA VE'TRIBUNAL 
GUWAHATI BENCH : AT GUWAHATI 

ORIGINAL APPLICATION NO. 63 OF 2007 

In the matter of: 

Sri Pradip Kumar Acharjee 

-versus- 

Union of India & others 

-and- 

In the matter of: 

Applicant 

Respondents 

Additional Affidavit filed by the Applicant 

I, Sri PradipkAcharjee, son of Sri Monindra Chandra Acharjee, 

aged about 44 years, permanent resident of Maligaon, Guwahati-

11, District- Kamrup, Assam do hereby solemnly affirm and state 

as under: 

That I am the applicant in the instant case and as such I am 

familiar with the facts and circumstances of the case. 

That on 12.3.2007 I had filed the instant OA No. 63/2007 before 

this Hon'ble Tribunal contending that my non consideration for 

promotion is violation of the provisions of the provisions of the 

Persons with Disabilities (Equal Opportunities, Protection of 

Rights and Full Participation) Act, 1995. The said OA has been 

admitted by the Hon'ble Tribunal and the case is now pending for 

hearing. 
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That during the pendency of the instant case, Railway Board letter 

No. 2005/H15113 dated 9.4.2007 has been issued which provides 

for provisions for relaxation including relaxation in medical 

standards with specific approval of the concerned Board Member 

of Railway Board. This has been circulated vide No. 

E/171/o/Pt.IV(C) dated 30.4.2007. As such, under the provisions 

of law, there is now ample scope for fresh consideration of the 

case of the applicant for promotion by means of relaxed medical 

standards. A copy of the order dated 30.4.2007 has been annexed 

by the applicant as Annexure G in the rejoinder filed by the 

applicant. 

That in view of the above development, the applicant has now 

submitted a fresh representation dated 1,1.12.2007 before the 

General Manager, NE Railway, Maligaon inter alia stating that 

being considered of "substandard vision" he falls in the category 

of Disabled Person under the Definition of Section 2(u) of the 

Persons with Disabilities (Equal Opportunities, Protection of 

Rights and Full Participation) Act, 1995. And as per Section 47(2) 

of the Act, no promotion shall be denied to a person merely on the 

ground of his disability. It was also stated that the Railway Board 

has , itself made necessary amendments to the Indian Railway 

Establishment Manual in order to prevent discrimination merely on 

the ground of physical disability. Para 189-A, 213A, 1301, 1302, 

1303, 1309, 1310 and 1311 of Indian Railway Establishment 

Manual provides for such provisions. The applicant has further 

submitted in the said representation that that the Hon'ble Gauhati 

High Court in an identical case of promotion from Group C to 

Group B gazetted post in Railways, held that non consideration 

for promotion for 'disability of vision' is illegal and contrary to the 

provisions of Section 47(2) of the Persons with Disabilities (Equal 

Opportunities, Protection of Rights and Full Participation) Act, 

1995. [Judgment and order dated 5.6.2007 in WPC 7113/2004 - 

Sri Aloknanda Sarkar —vs- Union of India]. Similar view has been 

kA 
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taken by the Hon'bie Supreme Court of, India in the case of Union 

of lndi —vs- Sanjay Kumar Jam [reported in (2004)6 SCC 708] 

which is again a case of promotion fromGrade Cto Grade Bpost 

in Railways relating to persons with 'disability of vision'. 

A copy of the representation-dated 11.12.2007 is 

annexed herewith as Annexure H. 

That by this affidavit, the applicant seeks to bring into record the 

above development. It is prayed that the above representation 

dated 11.12.2007 (Annexure H) may be treated as a part of the 

record of the OA No. 63/2007. 

That the statements made in para 1, 2 and 3 are true to my 

knowledge and belief, those made in para 4 being matter of 

records are true to my information derived there from and the rest 

are my humble submission and statements on legal advice. I have 

not suppressed any material facts. 

And I sign this affidavit on this 	day of December 2007 at 

Guwahati. 

Identified by me 	 Deponent 

/6LJ &ttQ 
Advocate 

Solemnly affirmed and signed before me by, the 
deponent, who is identified by Sri 
Advocate, on this jth  day of December 2007 at 
Guwahati 	 ..._ .... 

Ceuia 	uue Tnbuflat 

Advocate 

zj : 

F 



- 4 	 ANEXURE : 

To, 	: 	 bate- 11.12.2007 

The General Manager, 

• NF Railway, Maligaon 
Guwahati — 781011 

CTJ th) 	. 

' 	 . 	Subject- Representation praying for cQnsideration of' promotion from 

non-azóttod Group C post to p elzett ed Group B post based on 

relaxation in medical standards and in terms of the provisions of the 
' 	 •, 	 Persons with Disabilities (Equal Opportunities, Protection of Rights 

and Full Participation) Act 1995 

Sir, 

With due respect, I would like to submit the following for your due 
consideration- 

	

1.' 	That Sir, since 7.8.96 I am working in the Group C post of Senior 

Electrical Foreman [now designated as Senior Section Engineer 

(Electrical)] with full diligence and sincerity without any blemish. 

That Sir, in 1998 a selection process for promotion to the post of 

Assistant Electrical Engineer in Group-B against 70% vacancies was 
advertised. I appeared in the said process and secured 1st  position in 

the written examination. However; my case was not considered for 
promotion i,nteralia on the ground of medical unfitness. 

Tiat Sir, aggrieved by my non selection, I approached the Hon'ble 

Central Administrative Tribunal, Guwahati Bench by way of OA No. 
172/1998 which was heard by the Hoh'ble Tribunal on 27.4.2001. By 
the said.order, it was directed to hold a review DPC for consideration 
of my case and also to hold a fresh medical examination. 

~_'. ~tl 
C 

Cc 

II 



That Sir, the Railways preferred to challenge the order of the Tribunal 

by way of WPC No. 7249/2001. However, during the pendency of the 

said petition, a fresh medical examination was done and I was again 
declared unfit for promotion for having "sub standard vision". This was 
done. vide medical report dated 16,1.2006. Based, on this fact, the. 

Railways sought to withdraw the WPC No 7249/2001 as infructuous 

and the Hon'ble High Court accordingly ordered vide judgment and 

order .date'd 7.11 .2006 that the writ petitiOn is c!osed as being 

infructuous givi.g liberty to me. to approach the appropriate forum for 

redressal of my grievance,, if any. 

' That Sir, thereafter on 12.3.2007, F approached the Hon',ble Central 

Administrative Tribunal, Guwahati. Bench.. vid.e OA Np. 63/2007 ,  

contending that my' non consideratipn fOr, promotion is violation of the 

provisions of the provisions of the Persons with bisabilities (Equal' 

Opportunities,' Protection of Rights and 'Full Participation) At, 1995. 

The said OA has been adrnitted by', the Hon'ble Tribunal and the case 
is now pending for hearing.  

That during the pendency of the said ease, Railway Board letter No. 

'2005/H15113 dated 9.4.2007 have been ' issued which provides for 

'provisions for.relaxaiion including relaxation in medical standards with 

specific' approval of the öoncerned Board Member. of, Railway, Bqard. 

This has been circulated vide No. E/171/o/Pt.IV(C) dated 30.4.2007; 
As such, under the provisions of law, there is now ample scope for 
fresh consideration of my case for promotion by means of relaxed 

medical standards. A copy of the order dated 30.42007 is enclosed 
herewith for ready reference.  

That Sir; I also beg to state ,here that being considered of 
'substandard vision" I. fall in the category of Disabled Person under 

the DefinitiOn of Section 2(u) of the Persons with Disabilities (Equal 

Oppdtunities, Protection of Rights and Full Participation) Act, 1995. 
And as per Section 47(2) of the Act, no promotion shall be denied to a 
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person merely on the ground of his disability. It is also pertinent to 

•  'state here that the Railway Board has itself made necessary 

amendments to the Indian' Railway Establishment Manual in order to 

prevent discrim4nation merely on the ground of physical disability. 
•  Para 189-A, 213A, 1301, 1302, 1303, 1309, 1310 and 1311 of Indian 

Railway. Establishment Manual prbvides for such provisions. In the 

instant case, my case was not considered for promotion on the ground 

that I am 'considered to be visually handicapped'. Law is now well 

settled in this regard that such action is discriminatory and not tenable 

in the eye of law.. .. . . 

That in connection with the above, I further submit that the HOn'ble 

Gauhati High Court in an identical case of promotion from Group C to 

Group B gazetted pOst in Railways, held that non consideration for 

promotion for disability of vision' is illegal and contrary to the 

provisions of Section .47(2) of the Persons with Disabilities (Equal 

Opportunities, Protection of Rights'and Full Participation) Act, 1995. 

[Judgment and order dated 5.6.2007 in WPC. 7113/2004 - Sri 

Aloknanda Sarkar —vs- Union of lnçliä.....copy enclosed].. Similar view 

has been taken by the Hon'ble Supreme Court of India' in the case'of 

'Union of l'ndia —vs- 	anjay Kç.imar Jam [reported in (2004)6 •SCC' 
708........copy enclosed] which, is again a case of promotion frbri 

Grade C to Grade B post in Railways relating., to 'persons with 
'disablity 'of vision'. 	' 	' 	 •' 

That Sir, in' view Of the above well settled law ;  my case for promotion 

needs to be reconsidered and the medical report dated 16.1.2006 
alone should not be considered a bar ,for blocking my future 
promotional avenue if I am .otherwise suitable for the same. I'also 
pray that since the position of a Group B officer necessarily does not 
involve nafters directly related to safety and security and many such 

• 

	

	' duties are always interchangeable with any other. Goup"B officers 

within the s.copp of the rules, there:is ample scope for adjustig. me 'in'' 

any suitable Group B post and the same should be done in view of the 
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provisibns.Of the Section 47(2) Of the Persons with Disabilities (Equal 

	

- 	Opportunities, Protection of Rights and Full Participation) Act, 1995 

read with the provisions of the Para 189-A, 213A, 1301, 1302, 1303, 

- 1309, 1310 and .1311 of Indian Railway Establishment Manual and 

also as per thelaw settled by the Gauhati High Court and also.the 

Honble Supreme Court of India 

	

10 	That Sir, I would like to pray for a personal hearing in this regar 

before any decision is arrived at on the instant representation 

In view ofthe above, it is once again respectfully prayed that my case 
• 	 for promotion be taken up and considered simpathetically as per the 

provisions of law. 	 . 	 . 

• 	

. 	 • 	 . 

	

• 	. 	(u\ 	). 	• 	 • 	. 

• 	 . 	 . Yours sincerely, 

• 	. 	• 	. 	• 	• 	• 	Sri Pradip Kumar Acharjee 	• 	• 	• 
• 	. • 	.• 	• 	 Presently Serving as the Senior Section 

• 	 Engineer (Electrical), under the Assistant 	• 

Divisional Electrical Engineer, Maligaon 



. 	 . LIt 
N F Raway 

Officeof the 
• 	 0 	

• 	 .•. 	
General Meneger(P) 

MauQaon, 
No. E/ii1/o/PtIV(C) 	• 	 dated,30-04-07. 

H 
 

To 	 .• 

GM (Con)t M&igoon, AGM/M&igon, 
All PhODS, DRMS,ADRMS, CINM/NBQ, DBWS, ADRM/NJP,' 
All Sr, DPO/DPOs DEMS; WAO/NBQs, DBWS, AM(P&)KGN, SA, JP, 
All Area Managers, AMM/9LT, DEN/DBRT, WM/EWS/BNGN, 

• 	 ALL CMS/MS, PRINCIPAL, ZRTI/APD), PRINCIPAL, STqNBQS,. 
SR. DEN/MLG,SR. EDPWIVILP,Dy cSTE (MWYMLG, Dy CMM/PNO, 	: • 	 DY CSTE (TC)/MLG,.CPRO,Dy CAO/Cash& Py/MLG All Non -divislonallsed Unith4 
MD/CH/MLG, Sr.DEN/MLG, DY CMM/NJP. All SrDME(D)s, Dy. CPO(Con)/MLG, 
DSTE(WS)/PNQ, Dy.C/GAZ, DyCPO/H D'y.CPO/IR, 
Dy CPOIR&tt.,  Chalrrnan/RR/HY, All SPOS and APOs, DGM/(MLG 
The GS/NFREU, NFRMIJ, AISCTREA, NFROOCEA, NFRPFNMLG, 

Sub: -  Medical exam chteria for various categories for promotions froéi 
• 	.Group'C'toGroupS. 

A copy of Radway Board's letter No 2005/11/5/13 dated 9-4 07 on the boie 
mentioned su&ject is forwarded herewith for Information and necessary action 0. 

~tl 
 

l)A 	above 

• , 

1 	 •0 	 For Gcnoi'nl Mngci(l') 

	

(copy of R&wày ord':lcr No.2005/H/5/13 .dat 	07) 

Sub:- Medical exam criteria for various categories for promotions from 
Group 'C' to Group 'B'. 

The matter of relaxation of medical examination standard for Railway employees 
• 	 on promotion from Non-Gazetted to Gazetted poses have been under exmination of 

the Board for some tiMe. After careful examination of the issue the Board has approved 
• the following clause:- 

. 	
"any one of the conditions  may be relaxed in favour of ,  any candidate for 
special reasons. The relaxation In medical sthndarda In each case should have 

I specific approval of the concerned Board Member of Rly. Board". 

	

t 	tj 
1 	 In view of this relaxation, It Ia for the Zonal Railways to decide the post in the 

	

I • . •: • 	 department where the employee can be absorbed on promotion fron Non-  Gazetted to 
Ga"etted post. 

A sub para under .  para 512 df. IRMM, 2000 may be added as per advance 

	

• 	
correction slip enclose)d. 0 	 • 	 •• 0 	 0, 	

0 	 • 



I 	- 

S Np..t Bealth2007 .. 

i 	II topara ofjR111'vX, 2000 	. 

The following n ay be added to para 532 of IRMJ'vI 

532(4) :- 	 I  

The relaxation of medicaj standards on promotion from Group 'C' to, 
Group 'B' in all categories mty however be considered for, specific posts in 
the concerned Department on case to case basis wider the following clause - 
"any one of the conditions my be relaxed in favour of any candidate for 
special reasons. The relautlon in medical standards In each case 
should have specific approval af the concerned Ioard Member of Riy. Boiird" 

(A$hority Board's lett*r, No 2005fHI5/13 dated 	's 

Nvi i ('MD/Zonal Railway lfsatisfiod with adverse Medical exam report, 
can refer the case toPHOD for e 1xamining the concenid eiioyee 
toz a 3wtable posting if available in his department, rhere if 
posted, the underlying rncajedi condition shall not onproiuse the 
safety. & productivity of work .. . . 

Afterobtainizig the above certification frornPHOD, a fresh medical 
exam may be processed for the spoçified post. 
The report of re-medical exam if ihfyour of the employee, will be 
forwarded through CMD/Zonal . Railwyt6 DGIRHS for obtaining 

• 	the approval ofconcemed.Rai!way Board Member. 	. 
The.Boardcjecisjon shall b cornhIuI)icatçd t9 Zonál Railway, for 
further actiOn. 	. 	 . 
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IN THE MATTEROF. 

ion 	47(2) 	o f 	the 	Pr'3or1 	i,i th 

; (Equj OpportLnjt 	Prntpç-0 

atci 	-i1) 	F':rl.lrj1 	i•irs) 	(v;, 	I'5 •  

ND 

:t 

L/D Sri Tnrc 	S'kar, 

r, Noi79j, 	rabjncj 

FQ• 	
lipUrdur' JLu1ctori, 	- 

VERSUS 

Dnt. 

' 

ri 	Union c) 	lncJj 	re reCnt-ecI by 

the SQfl?r'a: Mner, N.F. 

MJ çjiior 	Gt.ht 

.1h 	L-fl'r 	Mnpr (P) 

N.F. 	 MatqQ1) 

Th Dxv 	Qn1 P a iiway Mamerp> 

N F. Fx j way, AlipLlildUar 
Yun t on. 

Dr -  j thrOL((h the Chairman, 

1 Efl -  awan , New D I hi 
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1h 	C.'f 	Medic:]. 	St.tperintencierit, 

N.F 	R:i. iiy, 	cU ipLIrdt..ar 	JLincticr 

7. 	1.a 	 jmfl  

i 	.t. 	n t 	Comre ic.: i 	1 	Mar ag er 

T:iciet 	Thec::inq) , 	NF. 	F:i1y, 

M1 	 1 

1 	c 1 rncir P. Nth 	.Hor'o, 

..t;rt; 	(.crnmrc1 

rrevntion) , 	N.F. 	R ai  

(3uwhti.i 1 

c;r -'a1 	 Tribunal, 

.............................................................. 



- 

C- 

 D.c 	01ficeis, reports, orders or prcedin' 
Nu. 	 wh signature 

4 .  

WP(C171,i3/2 004 

IEFORE 
THE HIEF Ji TSTICE MR. JCHELAMESWAR 
HOl 'BLE SM r. JUSTICE A HAZARIK 

207 

(CHELAMES\TAR, 

Ag ieved 	by 	the 	decision 	of 	the 
Centra Adr inistratve 	Tribunal,.. 	Guwahatj 
Bench in 	O.i. No. 	178/2003 dated 14.5.2004 
the un. uccest ful applicant preferred the present 
writ pe ition. he bas c facts are not in dispute. 
The petitioner is an employee of the Indian 
Railwa s. He was initially recruited as a junior 
clerk 	and ni w he 	s working as Instructor 
Comme cial (Group-C i  at ZonalTraining Centre, 
N.F. R ilway, ipurar.. Admittedly the next 
higher post o 	which 	the 	pctitionci 	can 	be 
promot( d 	is 	t. e Assisant. Commercial Manager 
which dnce ag tin adnitted1y is a Group-B post. 
In 	the year 2003 	Limited 	Departmental 
Compet tive ixamintjon 	for 	selection 	of 
candida es for filling up the post of Assistant 
Comme ciaj 	I anager 	was 	held: It 	may 	be 
mention -d 	he •e that 	the 	posts 	of 	Assistant 
Commejcjal M nager 	-e required to be filled up Q_- partially by di ect rec: uitment and partially by 

(R 	I I,li (urt-5/OI -t):K)() 	2 	--2OOl 
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A1i'UCIL 

ScrI Uatc 	Olfice 	ICj 	os orders or piOcCCthfl 

No wh 5inMurC 	 - 

mo on m 	r up- - 	category. The other 

details may ot be necessary for the present 

case. -- 	---- 	 :. 	 - 

Th petitlo er, appeared in the above 

mentioxied 	e amin 	'on. ••- It 	appears- :that 	he 

obtaind 3rd rank ' 	the written examination 

among the ompeti g candidates. As per,  - the 

roce4ire 	a plicabi 	for 	the 	promotion, 	the 

petitiol!er an other s ccessful candidates in the 

writteni examiiatiofl 	re required to be subjected 

to a viia voce\ examin tion which is preceded by 

a 	meical examin, tion. 	In 	the 	medical 

examinjation i 	was fcund that the petitioner is 

colour blind. Therefore the petitioner was not 

called upon to 	participate 	in 	the 	viva voce 

Aft r exhasting all the departmental 

remedis th peti.ioner 	approached 	the 

AdminitratiV Tribu4al by way -of the above 

mentiored On inal Application 	- 

The AdminitratiVe Tribunal declined 

to grant any relief - ir 	favour of the petitioner 

princip1ly on he groii.nd that the petitioner who 

cornmeiced hi' care rj as a junior clerk and now 

workin in 	t 1  e 	cate ory 	of group-C 	and 	if 

prornotd to Goup-B ost in which category the 

nature f the job mv ives the petitioner, to be 

well eciipped vith th 	operatipnai aspect of the 

- 	- - 

It 



I\(koLatc I - 

Iculwas and -i due c)urse he will be entitled to 

prornol on in the r xt categäry i.e 	group-A 

where rnce gain he would be required to be 

associc ted wi i the ol eration of the railways and 

therefo e in b )th thee e categories a person with 

defectF e 	visi fl 	is Lnsuited. 	Insofar 	as 	the 

require aent f non ial 	vision 	for 	safe 	and 

succes ful 	d scharge of 	duties 	in 	Group-B 

categor for whici the 	petitioner 	seeks 

promot on, 	tie Tribi nal 	did 	not 	record 	any 

dehriite findiiig but it 	is 	the 	case 	of 	the 

responc ent asi. can bd, seen from the pleadings 

and als takei note f by the Tribunal in the 

order u tder c allenge that the Group-B post of 

Assistai t Corn nercial 4anager is available both 

in trans )ortati n wing as well as the commercial 

wing 	c f 	the railw ys 	and 	the 	post 	is 

intercha ngeabl and in the event of the petitioner 

being romot d 	to the 	post 	of 	Assistant 

Cornmeicial M rager t aere is a likelihood of his 

being posted to 	the operational wing where 

persons with Lefectiv vision are not suitable 

having igard o the s Lfety requirertents of the 

Indian Rilway 

The earned ounsel for the petitioner 

submitt I that the iss e involved in the present 

writ peti ion is squarel covered, by the decision 

of the S reme Court i (2004) 6 SCC 708 Union 

,•\U HI 	ur-8/01.8o,000 :i 
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Adv 
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N. 

- 	 . anjay urnar am. e Supreme 

• 	Court as d ing wi h an identical situation of 

promot on fr Grou -C to Group-B post where 

the rail ays ought t deny the promotion to the 

respon ent fore Supreme Court on the 

ground that the espondent suffers from 

disabili y of vision The Supreme Court 
conc1ud th t the cision of the respondent 

railway wasP egal contrarY to the provision 
Disabilities 

of Sec4fl 47(  ) of th Persons With  

(Equal )ppor unities, Protection of Rights and 

Full Pa4iciat.on) 4ct, 1995. 
In he cir umstarlCes, we have no 

a1ternatVe bu to allo the present writ petition. 

The writ p tition is allowed setting 

aside te ord r unde challenge of the Central 

AdminiS.rat1ve Tribu al. ConsequentlY the 

petitioner is entitle to be Considered for 
promoti n to he post of Assistant Commercial 

Manage , if he is othe se suitable for the same 

post in cord cc wi law. 

--. -' 	

• 

J. 	
0 - 

0• 
_ 	' • 

... 	 ,,. 	

... 	0- 
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Union of India Vs. Sanjay Kumar Jain 	 Page lof 6 

Union of India • 	: 
Sanjay Kpinar Jam 

Union ol.India, Appellant v. Sanjay Kumar Jam, Respondent.  

Persons With Disabilities (Equal Oppot tunities Pi otection Of Rights And Full Pai ticipalion) Act 
(l()t'19%)..S.47(2) 

2004-AlR(SC)-419 

(ORAM Anjit Paayat and C. K Thakkei ii 
- 

Date of Decision I I -Aug-04 	 I  
4 

Civil Appeal No. 5178 of 2004, (arising ouVofSLP (C) No, 16541 of 2003), D/- 1 l-8-2O04.: 
(I tom 2001 (102) Delhi 1. T 525)) 	 I  

\l)\ OCA1 F(S) M N Kiishnamanm Sr Advocate Hernant Sharma and Mrs And Katiyar,  
A(f\c1tes with him, for Appellant Respondent-in person. 
tctd Notes 

(I) 	Pci sons with Disabilities (Equal Opportuities, Protection of Rights and Full Pai1icipation) 
Act (I of. 1996), S. 47(2) - indian Railway EstablishmentManual', Paras 189-A, 53 l(b) 
Promotion - Denial of- Employee in railways. 

Sub-sccl ion (I) of Section 47 in clear terms pi ovides that thet e cannot be any disci iminat ion in 
(iou ument employments and no establishment shall dispense with or ieduce in rank an ernplovc 
\\ latsoc\ em dui ing his seivice Sub-section (2) is relevant for our purpose It in ciystal cleam 
terms, provides that no promotion shall be denied to .a person..merelyj iori the ground of his, 
ability. Obviously, in the instant case the respondent was not considered foi piomotion on th. 

nmnd of as hL vvas considei ed to be visaually handicapped Much stress was laid by Mr.  
Kiisliiiìani on the proviso to sub-section (2) of' Section .47. The same is; not in any way helpfiil i 
11.11 - ther thc casc of the appellant In tact it only permits the appropriate Government to specify b\' 
notification any cstablishment which may be extempted fiom the provtsibns of Section 47 it d es 
not gi e unbi iddled power to e\clude any establishment from the purview of Section 47  l'ie 
eNclusion can be only done under certain specified circumstances. They are: 

(i) issuance of a notification .  

I 	
It; 

ii) prescript iou of' requisite conditions in the notification. . 	
0• 

the notification can be issued when the appropriate Government, having regard to the tpe of 
\\I.WI carried on an any establishment thinks .it appropriate to exempt such establishment from the 
)IOVIS1OI1S of' Section 47. The proviso to sub-section (2) thereof does not operate in the. abcnc: 
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.1 
'Ihe ordinary and proper function of a provisd coming after a general enactmeiit is to limit 'thai it 
general enactment in certain instances "(per Lord Esher in Re Barker, 25 QI3D 285). 	 H 

i\ proviso to a section cannot be used to impI
ort, into the enacting part something which is nt 

theie but wheie the enacting part is susceptibl6 to several possible meanings it may be conti oiled 
by the pioviso (See Jennings v Kelly, (1940) AC 200) 

.Judgeiit: 	 . 	
0 	 . 

ARIJI I PASAYAT, J. Leave granted.  

• 1 	' 	 . 	 . 	 . 	
0 

The Union of' India calls in question legality, of the judgment rendered by a Division Bench of 
(110 F) liii High (ouit dismissing the Wi it Petitibn filed by it while affirming the decision rendered 
lr ( Lull al Adniinisti alive Ii ibunal Pi incipal Bench New Delhi (in short 'CAl) 

Factual position in a nutshell is as follo,ws:  
LL 7

'  
I he respondent while working in Ground-C post of the Railways applied.fo  promotion t9Grou 

• 	 B jost. He qualified in the written test and was directed to undergo medial examination. s per.: 	f 
para 53 1(b) of' the Indian Railway Establishmert Manual (in short the :Establishnien Malwal"Y li 
terms of' the Railway Board's Circular dated 31-10-1991 passing of the medical ts1 is 
requirement before the candidate is called foriviva voce test. The respondent was found to be 
medically unfit as he was visually ha.udicapped His case is one of external squint with advanced 
pu i it!L pigilients on both the eyes I his is a,dis se which aftects the eye-sight piogissivcly 
lie was considered unfit as he may become visually handicapped in future. The respondent wa 
.ilieiefhre, not called for viva voce test. He filed O.A. No. 439/2001 before the CAT challenging 'H 
the order dated 20-9-2000 whereby it was indicated that he was not be called for viva vocetest as  
lie had been declared medically unfit. The CA1 after hearing the parties came to hold that while 
LonsidLilng the case of the respondent (applicant before it) the provisions of the Pei cons with Dis-
abilities (Equal Opportunities, Protection of Rights and Full Partipatión) Act, 1995 (in short the 
Act') were not kept in view. CAT took note of the fact, that a new paragraph 189A was 
at oduced in the Establishment Manual which clearly laid down that there shall not be 

discrimination in the matter of promotion merely on the ground of physical disability. Tue H 
application was accordingly allowed by the CAT. 	. 	. 	. . . 	 ,. 

-4 I hc Union ot India questioned correctness of CATs order by filing a Writ Petition whiph was 
(lisillissed by the impugned judgment The High Court took note of subsect on (2) of Section 9 of the Act to hold that CAl'S order is pci fectly in order. ' I 1 

5. Iii Support of the appeal, it was contended Jy Mr. M.N. Krishnamani, larned senior councl 
• 

	

	 that while referring to subsection (2) Section 47 of the Act both the CAT and the High Court. 
O\L'I'lOOI.Cd the proviso to sub-setioii (2) bf Section 47 which permits tile appropriate. 
Government to exclude by notification any establishment from the provisions of' the Section: 
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k 	him lookIng it the nalu Ic ot the duties which employees ol Gi oup-l3 have to widci - *C01'(1111i"'lo

e a physically handicapped pei son more particulai ly one who is visually handicapped will not 
h mhk to do justice to the woi h. The High Cow t and the CAT wei e not )ustified in gi anting 

LuLl to the I espondent aftei he had failed in the medical test It was urged that the pi oviso makes I  

it Lleai that in appiopi late cases the piotection piovided by sub-section (2) of SectIon 47 of the 
Act can be dcnied and the case at hand is one of such cases 

() the respondent who appeared in person submitted that the judgments of both the CA] and the 
II igh ( ou it do not suffei fi oni any infirmity to wan alit Intel ference 

7 ine the contioveisy revolves aiound Section 47 of the Act, it would behppropriatto quote t  

the provision which reads as follows: 

	

'. ci ion 47 Non-disci imination in Government employments - (1) No establishment shall 	, 

iii. or reduce in rank, an employee who acquires a disability during his service: 

Provided that, it' an employee, after acquiring disability is not suitable for the post lie was holding, 

could be shifted to some other post with the same pa scale and service benefits. 

Piovided I L11-ther that ii' it is not. possible to adjust the employee against any post, he may be kept 
oti a supernumerary post until a suitable post is a ailable or he attains the age of superannuition, 

\\hichevei  is earlier. 	 ., 

(2) No piomotion shall be denied to a person merely on the ground of his disability 

Provided that the appropriate Government may having regard to the type of work carried op :ip. 

any establishment, by notification and subject to such conditions, if any, as may be specified in 
ich ioiitica(ion, Cxellil)t any esiablishiiient froni the provisions of this section.' 

I he Act has been enacted as the Pieamble of the Act ndicates, to give eflect to the 
lI odamatioii on the I ull Pai ticipation and Ecuality of the People with Diabilities in th?  Asian 

and Pacific Region. In a meeting to launch the Asian and Pacific Decade ofthe Disabled Persons 
932002 convened by the Economic and Social Cominission for Asian and I'actiflc Region; 

winch was held at l3eijing on 1st to 5th Dec. 1992, a proclamation was adopted on the Fu!l  Par., 

iicii.)ation and Fiquahity of People with Disabilities in the Asia and the Pacific Region. Our country 
is it signatory to the said proclamation was on the foliowing lines: 

ho give fuill effect to the proclamation it was felt necessary to enact a legislation to prOvi(le for 
I he Ii lo in matters:  

to spell out the responsibility of the State towards the prevention of disabilities, protection ol.' 
I ghis p ovision of medical care education tiaining employment and rehabilitation Of per SOnS 

' miii disabilitics 

to ci eate barrier fi ee en ii onnient for pei sons with disabilities, 

upime Couit of india Judgement 	 [STPL Law Encyclopedia 7 1] 

hi product is Iicenced to b, 1, 1 



H 	 . 

2004 SIPL(LE) 33393 Sc 	. 
• Union.of Irtdia Vs. Sanjay Kumar lain 	 Page: Sof 6 

(ii)) to remove any discrimination against persons, with disabilities in the sharing of development 
benefits vis-a-vis nop-disabled persons, 

i 	 .  
(iv) to counteract an situation of the abuse and the exploitation of persons with disabilities 

(v) .to lay down a strategy for comprehensive development of programmes and services and 
equalization of opportunities for persons with disabilities: and 

'(vi) 'to make special provision, of the, integration of persons with disabilities into the social 
ma I list rca ni.". 

9: Subsection (i)of Section 47 in clear terms prpvides that there cannot be any discrimination in 
Government eniploynients and no establishment shall dispense with or reduce in rank an.employec 
whatsoever during his service. Sub-section (2) is relevant for our purpose. It in crystal clea 	' 
terms, provides that• no promotion shall be denied to a person merely on the ground of' his dis-
ability Obviously,, in the instant case, the respondent was not considered fr promotion on the 

'ground of as he was considered to be visaually handicapped. Much stress was laid by Mr. 
'lKrishinani on the.proviso to sub-section (2) of Section 47. The same is not in any way helpful to 
1111 -ther. the case of the appellant In fact it only perinits the appropi late Govei nmcnt to SpcLilv b\ 
notification any establishment which may be exteqipted from the provisions of Section 47 It does 
not give unbriddled power to exclude any establishment from the purview of Section 47 the 
pcIusin can be only done under certain specified circumstances rliey are 

(i) issuance Of a notiflcatioi 
• ....., *, 	

. .., 	I 	S"' 	 •,, 

prescription of requisite conditions in the notification 

10. he notification can be issued when the appropriate Govei nment, having regard to the type of 
work carried on an any establishment thinks it appropriate to exempt such establishment lroiii the 
provisions of Section 47. The proviso to sub-sedion (2) thereof does not operate in the absence 
of' the notification. 

I . The normal function of a proviso is to except something out of the enactment or to qualify 
•..something'. enacted t)iereii) which but for the proviso would . be within the purview' of the 

enactment A was stated in Mullins V. Treasurertof Survey (1880) (S) QBD 170 (iefeiied to in 
Shah Bhojraj Kurverji Oil Mills and Ginning Factory v Subhash Chandra Yograj Sinha (AIR 

, 1961 SC 1596) andCalcutta Tramways Co. Ltd., v. Corporation of Calcutta, (AIR 1965 SC 
:.IJ.78): when., one fin4 a proviso to a.section the natural presumption is that, but for, the proviso, 

e ' enacting part of tIe section would have incIudd the subject matter of the pioviso the t opei 
)inction of proviso i to except and to deal with a case which would othei wise fall within the 
etieral language of tIe maui enactment and its effect is confined to that case It is a qualilicatton 
f the 'preceding enatment which is expressed iii terms too general to be quite accurate. As a 

generai:rule, a proviso is added to an enactment to qualif\' create an exception to what is in the 
c'nactnieni and ordinarily, a proviso is not interpreted as stating a general rule. "It' the langLlagc of 
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tie el1actin 	part of the statute does not contaw the provisicuis 	liich ort. ,  sici(I Ic' ,'ctcc iii I 1 

cannot derive these provisions by implication l'roni a proviso. Said lord \\"at son in \\ L' 

(111011 V. Metropolitan Life Assurance co. (1897 AC 647) (III). Normally, a proviso ioc cn'i 
ravel beyond the provision to which it is a pro\.'iso. It carves out an except OH to I lie 1HI I 

provision to which it has been enacted as a proviSo and to no other (See \ N Seliwit iic,t 
\. Raje Ram Sheorain and others. (AIR 199 1 SC 	406). 'Irihhovacidis I larihlini 1 niiNHi 
(cuijai'at Revenue Iribunal and others, (AIR 1991 SC I 38) and Kerala State Icn1ii NiH 
and others V. Ramapriya Hotels (P) l..id. and others. 

'I his wot d (pi oviso) bath divers opei ations Sometime it worketh a quialrhcation oi llciiii ii ('Ii 

sometime a condition and sometime a covenant (Coke upon Lit! Icton I St Ii I dit ion I -10) 

I' 
I I' in a deed an earlier clause is' followed by a later clause which dest rovs a I touet her the oN icc ion 

created by the earlier clause, the later clause is to he rejected as iepnwcnnt. and tie en'licr l;ni 
prc.aiIs........Rut ilihe later clause does not destroy hut only qualiIes the earlier. then the to do: 

to be read together and effect is to be given to the intention of' the parties as (liscicised Nv t he dci 
as a whole" (Per Lord Wrenbury in Forbes v. Git. (1922) I AC 26) 

A stat ufory proviso "is something engrafled on a preceding enact men! ' (R. v. 'l'annt on. Si 
0 B & ('.836) 

The ordinary and proper. function of' a proviso coniii afler a eneral enact menl is Ii) In nil I 
L&encral enacttllenl in certain instances '(per Lord Eslier in Re Barker. 2 (BI) 2S) 

!\ proviso to a section cannot be used to import into I lie enacting part somet liin—,  which is 110i 
there, bul where the enactin part is suiscept He to several possible nicanins it may he coil 'lied 
by the proviso .(Se Jennings V. Kelly, (1940)   AC 206). 

I he above position was noted in Alt M K and 01 hci s v State of Kci (Ila a id ot hu 	(2t II)  ( 
Sëale 97).  

2. 'i'hough several documents were referred to contend that the intent ion of' t he CI)il)lover \' a' H' 
exclude certain establishments, a bare persual thereof shows that they have Io relevance and do 
not in any way fulfill, the requirements of the proviso to suN-section (2) of' Section .17 Ii 

it how saying that if a notilication in this i egai d is issued by t lie appi opi ale ( io' ci unic ni ii 
same shall be operati\ei.n.respecl of the estabhishnieiit which is specitic.allv exempted 'thai k 
i lie position so far as the present case is concerned. Therelbie, on t lie f'act s of I lie cace. i lie cii lc' 
ot t he 'I'rihicnal as affirmed by the I-Iih ('ouri Nv t lie ilipiceiced jcdwnci 	scct'1'rs cocci ci,' I 
to wai'i'ailt our interferencei i'hc appeal tnls and is aecordindv clisnissed 	iili  
costs. 

Appeal dismissed. 

I 
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