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I. Original 	pliCat10fl  

.asa etit 4 0fl !O.  

ConomPt etiti0fl No._ 

RevieW Application 

&_VSJ21_ofIndia  

Mvocato for the ;opiicant(S)  

dvocate for tho 

NotoS;°f the Registry 
	Date 
	Cer of the Triufla 

atIO" ppa 	lOifl 

IS ;Ldjk*. F. 	\S. 501 

r5 

f O 	 . 

B)y. cstrt 

6903.07. 	The claim of the 
pplicants is that earlier the-
pplicants have approached this 
ribunai, by filing O.A.No.61 of 2005 

which was disposed of on 92.2006 
directing the applicants to . make 
idividua1 representation and 
respondents are directed to dispose 

o'f the same within the time framed. 
ccordingiy, the applicants have filed 

representations (Mnexure:G series) 
dated 301 August, 2006 before the 

Respondent No.2 1  for which the 

respondent-s .  have replied as 

AnnexureH contending that 
"The power of the Railway 
Administration for giving 
alternative emplayment is 

on td/- 



Im 

O.i62 of 07 	 I  

0 

09.0307 	-: 
I 	 - 

discretionar
Wal 

 rwe applicants 
have no 	right' for 
alternative 	appointment. 
There are also clear-cit 
instructions frpm Rly Board 
not to consider such cases.. 

	

;- 	 Therefore taiing all these 
• 	factors 	toéther, 	the 
• • • undersigned domes to the 

conclusionthat there is no 
scope for. giviig alternative 
appointment them now 
and their request is hence 
regretted. 

- Qr(c( $e,tkfc 	•.. 	. This 	is 	for your 
nfc,rp'at!onplase." 

	

/$Q4A 	 I have heard Mrs R H 
choudhury, learned counsel for 
the applicants.- and 1  W. S N. 

	

?O 	WV" 	 - 	 Tamuh, leanted couisel appearing 

	

- 4. ••;_ 	 kV .: 	on - •behalf'of the Dr.J.LSarkar, 	'. 
, 	...•. 	.. 	. 	•.. 	learned Railway Standing counsel. 

i 	. 	•. 	. 	 - 	C nidering.. the facts and 
- 	

circumsnces IamJ of the Mew 
1 ül 	/: 	

( 	7 	that application ha 	to be 
admjted Application is admitted 
Issue notice on the respondents 

Post the matter on .25.4.07. 
Respondents 	are. specifically 

V directed t, submit the copy of, the 

	

• 	 . 	 1 
) 	 policy 1998 be 	

. 
fore this court the 

.nxtdateohearing. 

- 	Vice-Chairman 
11 ,04 

IR 
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I- 

/ 	 •. 	 f• 



25.4.2007 	Dr.M.C.Shanna, 	learned 	Railway 
.S,.••S 	 +k .+ 1 	1+ 	 1TfI 4-k 

r' 4 	 '• 

• 	
/bb/ 

29.5.07. 

to 

21.6.07. 

Lai 

17,  ~il  

V,1,  - 	OIT Irn. 

ri 

tie will ctralt tile written statement. xegisuy is 

directed to supply a copy of the order dated 

0903.2007 to the learned counsel for the 

Railways. Respondents are directed to file 

reply statement within four weeks from 

• today. Mrs.R.S.Choudhurv, learned counsel. 

for the Applicant is granted fifteen days' time 

to file rejoinder, if any, from the date of 

• 	receipt of written statement. 

Call before the next Division Bench. 

Member (A) 	 0 Member (J) 

• At the request of learned counsel for 
the respondents further three we time 
is granted to ille written statement. Post 
the matter on 21.6.07. 

Vice-Chairman 

Counsel for the respondents wanted 
time to ifie written statement. Let it be 
don...Post the matter on 13.7.07. 

• 	 . 

•1 
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27. 7.07 

13.7.07. 	Coungel forthespDpdefltS has ffiibmitted. 
40 rnitten statemeqt is being. f. 

be listed on 	i.iberty is given Wtbe 

applieant to file zejoinder, if any. 

tv.. 
Vice.Chairman 1 

At the reqst of learned counL for the applicant 

• two weeks further time is granted to1  file oinder. Post 

thematterl3.8.07. 

Vice-Chairman 

..Lm 

	

10.9.2007 	Two weeks further time is granted to 

the Applicant to file rejoinder. Post on 

27.9.2007. 	

I 

Vice-Chairman 
/bb/ 

	

27.9.2007 	Mrs. M. Khound, 	learned 	counsel 
appearing for the learned counsel for the 

Applicant gives an undertaking that rejoinder 
shailbe filed by 05.10.2007. 

Call this case on 12.10.2007 for 
hearing. 

(Khushiram) 	 (M.RMohanty) 
Member (A) 	 Vice-Chairman 

/.bb/ 

[ry 
/ 



El 12.10.07 	On 	the 	prayer 	of 	Mrs 

R.S.Choudhury, learned counsel for the 

applicant,,the case is adjourned to 14.11.07 

for hearing. 

(Ki 	(Ma anty) 
Member(A) 	Vice-Chairman 

14.11.2007 	Heard Mrs R. S Choudhury, 
learned counsel for the Applican and 
Dr M.C. Sharma, learned Railway 
Counsel/Respondents in part. 

Dr M.C. Sharma, learned Railway 
Counsel and the Respondents are hereby 
asked to cause production of the Fi1e() 
in whith the case of the Applicants were 
processed for providing other alternate 
employment. The Files are to be brought 
from the end of the Division Office and 
Zonal Office. They are also to cause 
productIon of the Railway Board's letters .- 	.-... .. 
No..E (NG)62/RC-1 /95 26.10.1962 and 
Nó.9(,4/F(RRB)/25/12 dated 20.08.1999 
from their Guard Files; as it is stated 
that RB.E. No.211/99 was Issued on the 
basis of both the aforesaid letters of the 
Railway Board. 

EAf cct 
vkg- 

(7Y44 g !t!1JD 

o-x- 

_1!3')-; /14. & 47eL7t'4, 

Ac9v 

Call this matter on 06.12.2007; on 
7?F 	O2LIt 	 which th. te Dr M.C. Sbarma, learned 

Railway Counsel shall cause production 
of the aforesaid records. Further hearing 
of this matter will be taken up on that 
day. 

%;siram) .4oiany) 
Member(A) 	 \'ice-Chairman 
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'1 06.12.2007 	MrsR.S.Choudhury,learned.Counse) 

for the Applicant and Dr M .C. Sharma, 

learned. 	Counsel 	for 	the 

i;. 	
Respondents/Railways are present. 

Call this matter on 08.01.2008. 

	

\lot ( i fl 	 ..!—M.R.nty) 
WX 

	

	 Member (A) 	 Vice-Chairman 
nkm 

	

0..008 . 	.Hearngçonc1uded4r4ers reerved. 

	

- (Kbushiran) 	1!4Jt ohanty) 
Membèr(A) 	Vice-Chairman *. 

	

nkm'. 	' 

t/ 
Ic 

(1j-2 

L 

ver 

16.012008 	Judgment pronounced in open court. 

For the reasons recorded separateFy, the 
O.A. Isallowéd.' No costs. 	 \ 

(Khushiram) 	 (M.R. ohanty) 
Member (A) 	 Vice-Chairman * 

P c' 
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IN THE CENTRAL ADMINISTRATIVE TRIBUNAL 
GUWAHATI BENCH 

tJ 

Original Application No. 62/2007 
0 

DATE OF DECISION: 16-01-2008 

Shri Bipin Chandra Deka & Ors 
.................................. .......... . .................................. .Applicant/s 

Mrs R.S.Choudhury 
......................... . ....... Advocate for the 

Applicant/s 

-Versus - 

Union of India & OrS. 
............................................Respondent/s 

Dr. M. C.Sarma 
44• ................................................Advocate for the 

Respondent/s 

r&i •ii V 

THE HOWBLE MR MANORANJAN MOHANTY, VICE CHAIRMAN 

THE FION'BLE MR KHUSHIRAM, ADMINISTRATIVE MEMBER 

I. Whether reporters of local newspapers may be Allowedjo see 
the judgment? 

Whether to be referred to the Reporter or not? 	Yeskf 

Whether their Lordships wish to see the fair copy of the 
judgment? 	 Ye/NoY 

'A~~ 

Mainber(A) 
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CENTRAL ADMINISTRATIVE TRIBUNAL, GUWAHATI BENCH 

Original ApplicationNo.62 of 2007. 

Date of Order : This the 16th Day of January, 2008. 

THE HON'BLE MR MANORANJAN MOHANTY, VICE CHAIRMAN 

THE HON'BLE MR KHUSHIRAM, ADMINISTRATiVE MEMBER 

Shri Bipin Chandra Deka. 
Son of Kabindra Deka 
Resident of Sankarnagar, Noomnati, 
Guwahati20. 

Sri Pranabjyoti Khanikar, 
Son of Late Srikanta Khanikar 
Resident of Khanikar Gaon, 
P.O. Sarupathar, 
District Golaghat, Assain. 

Sri Mukul Das 
son of Sri Mukula Das, 
Resident of Vifiage - Chechamukh, 
P.O. Haibargaon, Dist. Nagaon, Assarn 	........Applicants 

Mr K,N.Cboudhury, Sr. Advocate 
By Advocate,'Mrs R.S.Choudhury 

Versus - 

The Union of India, 
represented by the Secretary, Ministry of Railways, 
Govt. of India, Rail Bhawan, 
New Delhi-i. 

2. General Manager (P) 
N.F.Railway, 
Maligaon, Guwahati- 11. 

3 	Divisional Railway Manager(P) 
N.F.Railway, 
Alipurduar. 

Railway Recruitment Board, 
Represented by its Chairman, 
Station Road, Guwahati-78 1001. 	 .Respondents 

By Dr M.C. Sarma, Railway counsel 

kl~ 
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0 RD ER (ORAL) 

1.3;LIfJ :si itll I:) D 	IJ 

Railway Recruitment Board issued empbyment Notice 

dated 01.10.1996 (which was published on 06.10.1996) inviting 

applications for the post of Diesel Assistant Driver. The Applicants 

applied for the same and were issued interview call letters/admit cards. 

After the result of the interview was published on 09.01.1998, the 

Applicants were directed to appear for medical test; where they were 

found unfit for,  the post of Diesel Assistant Driver. Thereafter, on 

20.02.2003, they were asked by Respondents to appear for further 

medical test for assessing their fitness for providing them alternative 

employment with the Railways. After the medical test they were found 

medically fit for some alternative job in March 2003 but the 

Respondents did not take any steps for absorbing the Applicants in the 

alternative jobs. The Applicants, therefore, approached this Tribunal in 

O.A.No.61/2005; which was disposed of, by an order dated 09.08.2006, 

by asking the Applicants to make individual comprehensive 

representation, pin  pointing all there points, before the 2M Respondent 

within one month and the 2nd Respondent was directed to consider the 

same. It was made clear that if the 2'' Respondent was not competent 

to consider such matters, then he should refer the same to the fourth 

Respondent for taking a final decision. The Respondents therein were 

asked to pass appropriate orders and to communicate the same to the 

Applicants within a time frame of three months. In compliance with the 

said direction of this Tribunal, the Applicants ified representations 
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'1 
dated 30.08.2006; which were disposed of by the Railway authorities, 

on 31.01.2007, stating therein that "the provision of giving alternative 

appointment has already been withdrawn in case of Asst. Drivers and 

ASM by Railway Board letter No.E(RRB)2001/25/21 dt. 04.09.2001. It 

was therefore decided not to proceed with the matter of alternative 

appointment in favour of the Applicants." It was also clarified that such 

appointment cannot be considered as a matter of right and that there 

was no commitment by Railways regarding absorption of medically 

unfit candidates in alternative grades. It was further stated that 

powers of the Railway authorities for giving alternative employment is 

discretionary. The Applicants have no legal right for alternative 

appointment. Therefore, there is "no scope for giving alternative 

appointment to them." Aggrieved by this decision the Applicants have 

again filed this Original Application under Section 19 of the 

Administrative Tribunals Act, 1985 and have sought for the following 

reliefs. 

Set aside and quash the impugned order dated 
3 1.01.2007 issued by the General Manager 
(Personnel), Maligaon, Guwahati whereby the claim 
of the Applicants for alternative appointment has 
been rejected. 
Direct the Respondent authorities to consider the 
claim of the Applicants afresh by giving due 
weightage to the fact that the Applicants had been 
empanelled much before the issuance of the Railway 
Recruitment Boards Notification dated 04.09.2001 
and the fact that the said Notification was not 
applicable on a retrospective basis, and accordingly 
appoint the Applicants in alternative posts. 

2. 	The Respondents have ified written statement stating that 

the appointment letters for Diesel Assistants could be issued only to 



4 

- 

those candidates who )!ound medically fit, that in case of those 

Applicants, who failed in the medical fitness test, their being advised to 

appear in further medical test did not amount to a commitment to offer 

alternative jobs to them, that the action was taken to obtain a dear 

picture about the category-wise fitness of the Applicants for suitable 

jobs in case a decision was taken to offer alternative appointment4o the 

Applicants)in future; that the question of offering alternative jobs was 

examined but in view of the Railway Board's decision dated 04.09.2001 

withdrawing the provisions for offer of alternative appointment to those 

who applied for Diesel Assistant Drivers and ASM and Motorman but 

were medically uiifit for those jobs, this could not be possible; that the 

Railway authorities examined the issue in the light of the Railway 

Board's instructions dated 04.09.2001 and came to the conclusion that 

Applicants cannot be given alternative appointment as they have failed 

in medical examination for the post they had applied for; that, 

unfortunately the communication of the Railway Board dated 

04.09.2001 was not addressed to Zonal Railway administration and 

that the said fact resulted in the issuance of the orders for medical re-

examination as the concerned authorities were not aware about the 

withdrawal of the orders at that time. Finally, inconvenience caused to 

the Applicants had been regretted by the Respondents. 

3. 	We have heard Mrs R.S.Choudhury, learned counsel 

appearing for the Applicants and Dr M.C.Sarma, learned counsel 

appearing for the Respondents. Mrs Choudhury, learned counsel for 

the applicant tried to make out a case in favour of the Applicants and 
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in support of her case cited the decision in A.A.Oalton vs. Director of 

Education and another, (reported in (1983) 3 SCC 33)wherein it was 

held that "existing rights cannot be taken away by giving 

retrospective effect to a statutory provision unless it expressly or by 

necessary implication provides so." In Y.V.Rangaiah & Ors. Vs. J. 

Sreemvasa Rao & Ors. (reported in (1983) 3 SOC 284), it was held 

that "vacancies in the promotional posts occurring prior to the 

amendment have to be filled up in accordance with the unaxnended 

rules The learned counsel has also cited the decision of P. Mahendran 

and others vs. State of Karnatake & Ors., (reported in (1990) 1 SOC 

411), wherein it was held that "Rules regarding qualifications for 

appointment amended during continuance of the process of selection - 

Process subsequently completed under old rules and select list 

finalized accordingly - Legalityof such select list , iot vitiated by the 

said amendment of rules. Hence diEected to be acted upon for making 

appointments: In another decision rendered in Surendra Kumar Das 

& Ors. Vs. State of Assam & Ors., (reported in 2000(3) GLT 276), it 

was held that "where posts fall vacant and advertisement is issued for 

such posts prior to any amendment to the rules, the selection of 

candidates must be made in accordance with the rules as they existed 

prior to the amendment." 

4. 	Prior to the call given to the present Applicants, for 

interview, the R.B.E No.211/99 dated 20.08.1999 was in force. Para 2 

of said R.B.E 	reads as under: 

Board have reviewed the policy, keeping in view high 
cost of recruitment and the need to adopt uniform 
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policy for all candidates and for all categories of 
recruitment. It has consequently been decided that 
the General Managers shall henceforth have the 
authority to consider request from candidates of non 
technical categories also, who fail in prescribed 
medical examination after empanelment by RRB, for 
their appointment in alternative category, subject to 
fulfillment of the prescribed medical standard, 
educational requirement and other eligibility criteria 
for the same grade post in alternative category. Such 
consideration shall be on the same lines as hitherto 
done for technical categories. The decision of the 
General Manager regarding availability and 
identification of the vacancy in alternative grade, 
including other relevant, factors required to be 
considered, shall be final." 

Similarly in Railway Board's letter dated 26.10.1982 it was decided 

that "if a candidate selected for a technical category fails in the 

prescribed medical examination, he may be considered for an 

alternative medical category provided he possesses the requisite 

qualification and there is a shortage in that category subject to being 

medically fit for that category." 

Dr. M.C.Sarma, learned counsel for the Respondents 

regretted the fact that subsequent to withdrawal of these instructions 

vide letter dated 04.09.2001 the Respondents were helpless in helping 

the candidates. Because of the communication gap these instructions 

were not available before the authorities making selection of the 

Applicants. Therefore, inadvertently they ordered the Applicants to 

undergo medical test again. 

Looking to the rival contentions of the learned counselfor 

both the parfies, it is apparent that the selection for the post started 

with the issue of Employment Notice dated 01.10.1996 which was 

published on 06.10.1996, when Respondents had the discretion to ask 



7 

the Applicants (when the Applicants were. not medically found fit for 

the post of l)iesel Assistant Driver, after selection test) to appear for 

further medical test to assess their suitability for alternative jbs with 

the Railways. Obviously, the Railway Board's circular dated 04.092001 

(withdrawing this discretion from the Railway authorities to offer 

alternative employment on the basis of second medical test) cannot be 

made applicable to the cases of the Applicants. Therefore, the 

reluctance of the Railway authorities not to offer alternative 

employment to the. Applicants (behind the shield of the 

subsequent circular dated 04.09.2001) is not sustainable in the instant 

case and the impugned order dated 31.01.2007 is set aside and 

Respondents are accordingly directed to consider the claim of the 

Applicants for providing them alternative ernploynent as per 

instructions prevailing on 01.10. :1996. The Original Application is, 

accordingly, allowed to the above extent, without any order as to costs. 

IpgI 

r" U)IIdF!4 	ItN1)DI 
(MANORANJAN/MOH "  

VICE CHAIRMAN 
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ORIGINAL APPLICATION NO. ' 2- OF 2007 

LIST OF DATES/SYSNOPSYS 

06.10.1996 	The Respondent No. 4 Le., the Railway Recruitment Board vide 

its Employment Notice dated 01.10.1996 invited applications 

from eligible candidates for the post of Diesel Assistant Driver. 

The,applicants applied for the same and were issued interview call 

letters/admit cards by the Respondent No. 4. 

(Annexure - A Series, Page - 2. ) 

09.01.1998 	The Respondent No. 4 published, the results of the said interview. 

06.02.1998 	The Respondent No. 3 directed the applicants to appear for the 

medical tests. 

(Annexure - B series, Page - 16 ) 

The applicants appeared in the medical test and were found to be 

unfit for the post of D sel Assistant Driver. 
O O 	

- 
20.02.2003 	The Respondent No. 3 advised the applicants to appear for further 

medical test for assessing their fitness for alternative appointment. 

(Annexure - C series, Page - 20). 

04.03.2003 	The Respondent authorities took a policy decision to absorb the 

applicants in any other alternative jobs as per their medical fitness. 

The respondent No. 3 directed for medical re-examination of the 

applicants. 

(Annexure — D, Page -23) 

05.03.2003 . 	The applicants were re-examined by the respondent authorities 

18.03.2003 	and were found to be medically fit for alternative job. 	, 

(Annexure - E series, Page -2) 

Pursuant to their medical re-examination conducted in the month 

of March, 2003 the Respondent authorities did not taken any 

positive steps for absorbing the applicants in alternative job. 
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09.08.2006 	The Hon'ble Tribunal in O.A.No.61 of 2005, after considering all 

aspects of the matter was pleased to direct the Respondent 

Authorities to consider the case of the Applicants  

(Annexure-F, Pg. 7L ) 

	

30.08.2006 	The Applicants preferred individual representations before the 

Respondent Authorities for consideration of their claims. 

(Annexure-G Colly, Pg. 34 ) 

	

3 1.01.2007 	The Respondent No.2 vide Order dated 31.01 .2007 rejected the 

claim of the Applicants by holding that "the powers of the Railway 

Administration for giving alternative appointments is 

discretionary. The Applicants have no legal right for alternative 

appointment." 

Being aggrieved the Applicants have filed  the present Original 

Application. 

Iwo 



BEFORE THE CENTRAL ADMINISTRATIVE TRIBUNAL I 
GUWAIIATI BENCH, GUWAHATI 

(An Application Under Section 19 of the Administrative Tribunal Act, 1985) 

ORIGiNAL APPLICATION NO. 	OF 2007 

• 	k 
BETWEEN 

1 Sri Bipin Chandra Deka 

Son of Kabindra Deka 

Resident of Sankarnagar, Noonmati 

Guwahati - 20 

Sri Pranabjyoti Khanikar, 

Son of Late Srikanta Khanikar 

Resident of Khanikar Gaon, 

P.O. - Sarupathar, 

District - Golaghat. 

Sri Mukul Das 

Son of Sri Mukula Das 

Resident of Village - Chechamukh 

P.O. - Haibargaon, District - Nagaon, Assam. 

APPLICANTS. 
WAVI 

The Union of India, 

Represented by theAMinistry of Railways 

Government of India1  I 
~Webo bei- !1. 
General Manager (P), 

N.F. Railway, 

Maligaon, Guwahati - 11. 

Divisional Railway Manager (P), 

N.F. Railway, 

Alipurduar. 

Railway Recruitment Board, Guwahati 

Represented by its Chairman 

Station Road, Guwahati - 781 001 
RESPONDENTS 
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DETAILS OF APPLICATION 
	 V 

PARTICULARS OF THE ORDER AGAINST WHICH THE 	a. 
APPLICATION IS MADE: 

	 IN 

The instant application s directed against the impugned order dated 31.01.2007 

issued under memo No. E/170/LC/NS/572/05 under the hand of the Respondent 

No.2 by the Senior Personnel Officer (Mechanical), whereby the representations 

submitted by the Applicants have been rejected for granting them alternative 

appointment in terms of the Railway Board's letter No. E (RB) 200 1/25/21 dated 

04.09.2001. Being highly aggrieved by such impugned order/actions of the 

authorities, the Applicants had approached this Hon'ble Tribunal by way of this 

instant Original Application. 

JURISDICTION OF THE TRIBUNAL: 

The Applicants declare that the subject matter in respect of which the application 

is made is within the jurisdiction of this Hon'ble Tribunal. 

k LIMITATION: 

The Applicants further declare that the application is within the limitation period 

prescribed under Section 21 of the Administrative Tribunal Act, 1985. 

FACTS OF THE CASE: 

4.1 	That the Applicants are citizens of India having their permanent residences 

within the State of Assam and are as such entitled to all the rights, 

privileges and protections guaranteed to the citizens of India under the 

Constitution of India and the laws framed thereunder. The applicants 

have a common and identical cause of action and as such have approached 

this Hon'ble Tribunal by filing a common Original Application.,urde 
1(5) () 	The (.esLat 	ttS4 tQ\vC 	rc( Pto A\yRe Vwle '% 

4.2 	That the Respondent No. 4 herein, i.e. the Railway Recruitment Board, 

Guwahati, vide its Employment Notice No.2/96 dated 01.10.1996 

published on 06.10.1996 invited applications from eligible candidates for 

the posts of Diesel Assistant Driver alongwith other posts. The applicants 

who were otherwise qualified for the said post individually applied for the 

same. 
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The applicants crave leave of this Hon'ble Court to 

refer to and rely upon the said Employment Notice 

No. 2/96 dated 01.10.1996 at the time of hearing of 

the instant case. 

	

4.3 	That in response to the aforesaid applications  so submitted by the 

applicants herein the Respondent No. 4 issued the interview call letters 

alongwith admit cards etc. in favour of the applicants. Accordingly, the 

applicants appeared in the written, psychological and viva-voce tests so 

conducted by the Respondent No. 4 

Copies of the interview .call letters are annexed 

herewith and marked as ANNEXURIE - A series. 

	

4.4 	That pursuant to the aforesaid tests, the Respondent No. 4 published the 

results of the same on 09.01.1998. All the applicants herein came out 

successfully in the said tests and were invited by the Respondent No. 3 

vide letter dated 06.02.1998 to appear for the Medical Test. The said letter 

also categorically disclosed the fact that appointment letters for the post of 

Diesel Assistant Driver shall be issued upon successfully clearing the 

Medical Examination and in the meantime the candidates would be treated 

to be on probation for a period of 12 months. 

Typed copies of the aforesaid letter dated 

0.02.1998 are annexed herewith and marked as 

ANNEXURIE - B series. 

	

4.5 	That the applicants had appeared in the. Medical Examination conducted 

by the Respondent authorities and after undergoing all the tests they were 

found to be Medieally unfit for the post of Diesel Assistant Driver. 

	

4.6 	That it is pertinent to state herein that, although the applicants were found 

to be Medically unfit for the job of Diesel Assistant Driver, yet, they were 

otherwise fit for any other alternative appointment in the Railways. 

Considering this aspect the Respondent No. 3 vide letters dated 

20.02.2003 advised the applicants to appear for further Medical Tests for 

assessing their fitness for alternative appointment. 

Copies of the aforesaid letters dated 20.02.2003 are 

annexed herewith and marked as ANNEXURE - C 

series. 



	

4.7 	That thereafter the Respondent authorities took a policy decision to absorb 

the applicants in any other alternative jobs (Tech/Non-Tech.) as per their 

medical fitness. This is reflected by the: letter under No. 

E/233/Méch./APPTT/AP/DAD/Pt.I dated 04.03.2003 issued by the 

Respondent No. 3 herein to CMS/APDJ wherein the Respondent No. 3 

directed the Re-medical Examination of the applicants alongwith 2 other 

candidates in order to absorb them in any other posts to which they would 

be found to be medically fit. 

A copy of the aforesaid letter dated 04.03.2003 is 

annexed herewith and marked as ANNEXURE - D. 

	

4.8 	That thereafter the applicants were re-examined medically by the 

Respondent authorities and were found to be medically fit for alternative 

jobs. 

Copies of the medical test certificates issued by the 

Respondents in favour of the applicants are annexed 

herewith and marked as ANNEXURE - E series. 

	

4.9 	That subsequently the Applicants have learnt through reliable sources that 

the Senior Personnel Officer (Mechanical) vide Office Note dated 

23.12.2003 had been pleased to inform the Respondent No.2 with regard 

to the candidature of the Applicants. In the said Office Note it was 

categorically stated that as per Railway Board's order dated 07.08.2000 

and 20.08.1999, the General Manager is authorised to consider the 

requests from the candidates empanelled by the Railway Recruitment 

Board, both in technical and non-technical categories, who have failed in 

the prescribed medical examination for the posts, against which they have 

been empanelled, subject to the fulfillment of the prescribed medical 

standard, educational qualification and other eligible criteria for the 

alternative posts. It was also stated in the Office Note that the Applicants 

were empanelled by the Railway Recruitment Board prior to issue of the 

Board's letter dated 04.09.200 1 and the same was submitted for 

consideration and for the approval of the Respondent No.2, specifically for 

absorption of the Applicant No.2 as Khalasi (Signal). 

The Applicants crave leave of this Hon'ble Tribunal 

to produce, refer to and rely upon the said Office 

Note dated 23.12.2003. 
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4.10. That, since no positive action was forthcoming from the Railway 

authorities pursuant to their medical re-examination conducted in the 

month of MarchI2003, the Applicants had approached this Hon'ble 

Tribunal by way of an Original Application, which was registered and 

numbered as O.A. No. 61/2005. The said Original Application was 

contested by the Railways by filing a detailed written statement and the 

matter was heard at length by this Hon'ble Tribunal. Vide order dated 

09.08.2006 this Hon'ble Tribunal was pleased to dispose of the original 

Application by holding that "Applicants' case deserves sympathetic 

consideration. Therefore, we direct the Applicants to make individual 

comprehensive representations pinpointing all these matters before the 

second respondent within one month from today and on receipt of such 

representations the second respondent will consider the same or if he is not 

competent to consider such matters, will refer the same to the Fourth 

respondent for taking a final decision passing appropriate orders 

communicating the same to the Applicants within a time frame of three 

months thereafter." 

A copy of the said order dated 09.08.2006 passed 

by this Hon'ble Tribunal in Original Application 

No. 61/2005 is annexed herewith and marked as 

ANNEXURE - F. 

4.11 That, accordingly the Applicants in terms of the directions of this Hon'ble 

Tribunal filed their individual representation dated 30.08.2006 before the 

Respondent No.2 for considering their claim for alternative appointment. 

Copies of the said representations so filed by the 

Applicants on 30.08.2006 before the Respondent 

No.2 are' annexed herewith and marked as 

ANNEXURE - G Colly. 

4.12 That, the Applicants were accordingly expecting a favourable 

consideration by the authorities. However, to the utter shock and surprise 

of the Applicants, the Senior Personnel Officer (Mechanical) under the 

hand the Respondent No.2, vide impugned order under memo No. 

E/170/LC/NS/571/05 dated 31.OL2OfL7 wa pleased to reject the r.limof 

the Applicants by holding that "the power of the Railway administration 

for giving alternative appointment is discretionary. The Applicants have 

no legal rights for alternative appointment. There are clear-cut instructions 

from the Railway_Board not to consider such cases. Therefore, taking all 
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these factors together, the undersigned comes to the conclusion that there 

is no scope for giving alternative appointment to them now and their 

request is, hence, regretted." 
4. 

A copy of the said impugned order dated 

31.01.2007 issued under the hand of the Respondent 

No.2 is annexed herewith and marked as 

ANNEXURE - H. 

5. GROUNDS FOR RELIEF WITH LEGAL PROVISIONS: 

	

5.1 	For that the Respondent authorities have acted in a manner contrary to 

their own decision by not considering the cases of these applicants herein 

for appointment to alternative posts by issuing the impugned Order dated 

31.0 ,1.2007. The communication dated 04.03.2003 (Annexure - E) itself is 

self-explanatoiy in this regard. The respondents had themselves 

considered the applicants to be fit for other jobs apart from the job of 

Diesel Assistant Driver and as such had directed for their re-medical 

examination. Hence, the observations made contrary thereto by the 

Respondent No. 2 in the impugned Order dated 31.01.2007 are bad in law 

and cannot hold sway. 

	

5.2 	For that the Respondent auth6rities had on their own accord directed the 

Applicants to appear in the re-medical examination and had intimated 

them that they would be absorbed in alternative jobs. The applicants upon 

the bonafide belief and faith had appeared in the same and were duly 

for alternative posts. As such, the action of the 

authorities of now relying upon the Notification dated 04.09.2001 and 

denying the Applicants an alternative posting is arbitrary, malafide, 

capricious and whimsical. 

	

5.3 	For that a bare glance at the impugned Order dated 31.01.2007 issued 

under the hand of the Respondent No. 2 clearly reveals that the said Order 

has been passed without application of mind to the relevant factors. The 

said notification dated 04.09.2001,, on which such heavy reliance has been 

placed by the Respondent No. 2, had been duly considered by this Hon'ble 

Tribunal, in the Order dated 09.08.2006. This Hon'ble Tribunal had 

categorically dealt with the matter regarding the retrospective effect of the 

Notification dated 04.09.2001 and had thereafter held that the Applicants 

case deserves sympathetic consideration. As such, the impugned action of 

the Respondent Authority of rejecting the claim of the Applicants on the 

rci 
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basis of the same Circular dated 04.09.200 1 tantamount to a contumacious 

conduct on the part of the authorities. The said impugned Order dated 

31.01.2007 is accordingly liable to be set aside and quashed and the 

Respondent Authorities are liable to be directed to reconsider the claim of 

the Applicants and absorb them in any alternative employment. 

	

5.4 
	

For that the policy decision taken by the Railway Board on 04.09.2001, 

not being retrospective in nature, the case of the Applicants cannot be 

brought under its purview, since they had been empanelled in the year 

1998 itself and as such, the Respondent No. 2 in colorable exercise of 

power has issued the impugned Order dated 3 1.01.2007 and. has sought to 
.- ..... .-....... 

illegally deprive the Applicants of their genuine claim for an alternative 

appointment. 

	

5.5 
	

For that the Respondent authorities have acted in an illegal, arbitrary, 

malafide and unreasonable manner in refusing to appoint the applicants till 

this date in terms of their own policy decision. The refusal on the part of 

the Respondents to grant the Applicants the benefits of an alternative 

appointment has gravely prejudiced the Applicants since they have 

foregone several other employinent opportunities under the bonafide belief 

that they would be considered for appointment in an alternative post 

5.6 For that the actions of the Respondents apart from being illegal, arbitrary 

and malaflde are violative of the applicants' fundamental rights as 

guaranteed under Articles 14, 16 and 21 of the Constitution of India. The 

Respondent No. 2 has erroneously held that theApplicants have no legal 

right for alternative appointment. The said finding is ipso-facto contrary to 

the earlier policy decision of the Railways. As such, the impugned Order 

dated 31.01.2007 is liable to be set aside and quashed. 

	

5.7 
	

For that as has already been mentioned hereinabove the respondents have 

already conducted written psychological and viva-voce tests upon the 

applicants and have found them to be eligible for jobs in the Railways. As 

such, when the applicants were found to be unfit in the medical test 

conducted for the post Diesel Assistant Driver the appiicants werere-

examined medically in order to absorb them in alternate posts. Such 

action on the part of the Respondents have led to bonafide and legitimate 
- 

expectations having accrued in favour of the applicants. The Respondent 

No.2 in a most illegal manner, without taking into consideration the 

directions of this Hon'ble Tribunal has denied the claim of the Applicants 

vide impugned Order dated 31.01.2007. 
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5.8 	For that the very fact that the applicants were subjected to further medical 	( 
test for assessing their fitness for alternative appointment and the issuance 

of the letter dated 04.03.2003 and the office note dated 23.12.2003 clearly 

goes to show that there existed and still exist certain vacancies in posts 

against which the applicants can be accommodated. It was in the backdrop 

of these 	facts 	and 	circumstances 	that 	a 	decision 	was 	taken 	to 

absorb/appoint the Applicants in posts for which they are found medically 

fit. As such, the action of the Respondents in failing to appoint the 

applicants in posts commensurating with their qualification and medical 

fitness is ex-facie illegal, arbitrary, malafide, unfair, unreasonable and 

capricious. The applicants have been discriminated against without any 

reasonable basis or justification. There has apparently been a mechanical 

approach to the issue at hand in total disregard to the rights guaranteed to 

the applicants under Articles 14 and 16 of the Constitution of India. As 

such, the impugned Order dated 31.01.2007 passed by the Respondent No. 

2 is liable to be set aside and quashed. This Hon'ble Tribunal may be 

pleased to direct the authorities to absorb the Applicants in alternative 

posts. 

5.9 	For that the Respondent No.2 while issuing the impugned Order dated 

31.01.2007, failed to take note of the fact that the grounds on which the 

claims of the Applicant's has been rejected, had been categorically dealt 

with by this Hon'ble Tribunal in the Original Application No.6 1 of 2005. 

The aforesaid Circular dated 04.09.2001 was duly brought to the notice of 

the Hon'ble Tribunal and after due consideration, the Order dated 

09.08.2006 was passed by this Hon'bie Tribunal. Further, the said 

authority failed to appreciate the fact that by subjecting the applicants to 

further medical tests for assessing their fitness for alternative appointment 

coupled with the issuance of the letter dated 04.03.2003, the Respondents 

had held out a clear and unequivocal promise to the ap n such 

promise being held out, the applicants had been made to believe that 

appointment orders/letters would be issued shortly in their favour. On such 

belief, the applicants had forgone several employment opportunities that 

arose since March 2003 and as such have altered their position. Under 

these circumstances the Respondents are estopped from taking a different 
--._. 

stand and/or to refuse to appoint the applicants in posts commensurating .-- ... 
with their qualifications and medical fitness in the light of the settled 

principle of Promissory Estoppel. 	 - 

5.10 For that the Respondent No.2 while holding that "the powers of the 

Railway Administration for giving alternative appointment is 
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discretionary" has failed to appreciate the fact that discretionary powers 

cannot be unfettered. The Applicants not only have a due and legitimate 

right to be appointed against an alternative post, in view of the certain 

policy decision of the railways but have also accrued a genuine and 

legitimate right, pursuant to the medical re-examination in the year 2003. 

As such, the impugned Order dated 31.01.2007 is liable to be set aside and 

quashed as the same has been passed in a most high handed and arbitrary 

manner. 

5.11 For that in any view of the matter, the impugned Order dated 31.01.2007 

passed by the Respondent No.2 is had in law. The said Order has been 

passed without application of mind to the relevant faôtors. This Hon'ble 

Tribunal may therefore be pleased to set aside and quash the same. The 

balance of convenience is strongly in favour of the applicants herein and 

thus it a fit case where this Hon'ble Tribunal may be pleased to grant 

appropriate interim reliefs to the applicants. 

5.12 For that this application is filed bonafide and in the interest of justice. 

DETAILS OF REMEDIES EXHAUSTED : 

The Applicants declare that they have no other alternative and efficacious remedy 

available to them except by way of this instant application. 

MATTERS NOT PREVIOUSLY FILED OR PENDING BEFORE ANY 

OTHER COURT: 

The applicants declare that no other application, writ petition or suit in respect of 

the subject matter of the instant application is filed before any other Court, 

Authority or any other Bench of the Hon'ble Tribunal nor any such application, 

writ petition or suit is pending before any of them. 

RELIEF SOUGHT FOR: 

Under the facts and circumstances stated above, the Applicant prays that this 

application be admitted, records be called for and notice be issued to the 

Respondents to show cause as to why the reliefs sought for in this application 

should not be granted and upon hearing the parties and on perusal of the records, 

be pleased to grant the following reliefs: 
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8.1 	Set aside and quash the impugned Order dated 31.01.2007 issued under 

Memo No.E/170/LC/NS/572/50- under the hand of the General Manager 

(Personnel), Maligaon, Guwahati, whereby the claim of the Applicants 

for alternative appointment has been whimsically rejected (Aimexure-H). 

8.2 Direct the Respondent Authorities to consider the claim of the 

Applicants afresh by giving due weightage to the fact that the Applicants 

had been empanelled much before the issuance of the Railway 

Recruitment Boards Notification dated .04.09.2001, and the fact that the 

said Notification was not applicable on a retrospective basis, and 

accordingly appoint the Applicants in alternative posts. 

8.3 	Costs of the Application. 

8.4 	Any other relief(s) that the Applicants may be entitled to under the facts 

and circumstances of the instant case and/or as may be deemed fit and 

proper by this Hon'ble Tribunal considering the facts and circumstances 
of the case. 

9. INTERIM ORDER PRAYED FOR: 

Pending final decision on the application, the applicants seek the following 
interim relief 

A direction to the Respondent authorities not to fill up any vacant posts, if 

available, during the pendency of the instant Original Application and without 
leave of this Hon'ble Tribunal. 

10. PARTICULARS OF THE LP.O: 

(I) 	I.P.0N3 

Date 	20j20c7. 

Payable at 	Guwahatj. 

11. LIST OF ENCLOSU1 

As stated in the index. 
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VERIFICATION 

I, Sri Bipin Chandra Deka, aged about,3r, years, Son of Sri Kabindra Deka, 

Resident of Sankar Nagar, Noonmati, Guwahati - 20, do hereby solemnly affirm and 

verif,' that I am the Applicant No. 1 in the instant application and as such, I am frilly 

conversant with the facts and circumstances of the case. The statements made in 

paragra:phs.,3_. .1 .. ),• .1piA /b(i'i&. 

trne 	to 	my 	knowledge 	and 	those 	made 	in 	paragraphs 
.......................................are true to my 

c4'jbL S 4-y! M /, 	/.J 
information derived from records, which I believe to be true and,he rest are my humble 

submissjjons before this Hon'ble Tribunal. 

And I sign this verification on this the ' lay of March, 2007 at Guwahati. 

etLC-(. 

SIGNATURE OF THE APPLICANT. 
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ANNEXURE —B 

N. F. Railway 
Office of the Divl. Railway Manager (P) 

Alipurduar Junction 

	

No. E/283-MechlApptt/AP(DAD) 
	

Dt. 06.02.98. 

To 

	

Shri Bipin Chandra Deka 	 NF No. [ 
C/o - Sri Gobinda Deka  
Noonmati (Shankar Nagar) 
P.O. Noonmati, District - Kamrup, Assam 

Sub.: 	Offer letter for Medical examination as Trainee Diesel 
Assistant Driver in the pay scale of Rs. 3050-4590/- in 
Mechanical ........ 

I 	.................GM (P)/MLG's ............LtNo. F.228/57(M) Pt.H 
02.02.98 you are hereby called for Medical examination for the post of Diesel 
Assistant Driver against RRB on Pay Rs, 3050/- per month in scale of Rs, 3050-
4590/- plus usual allowance as admissible from time to time. 

Appointment letter for Trainee DAD will be given after being passing the 
Medical examination. 

You will be probation for a period of 12 months and during this period 
you will have to undergo training for a period of 12 months and on 
satisfactory completion of your training you will have to pass the 
examination. If you fail in the examination, you will be discharged from 
service without notice. 
If the termination of your service is due to some other causes, you will be 
entitled to a notice of 14 days of pay in lieu thereof. 

Offer of appointment is 	provisionally The offer subject to the 
verification of character and antee ... ....... as per General Rules and 
other recruitment. 

e 	R12 /Set Class pass No. 3/5466 dated 07.02.1998 is enclosed for cover the 
journey. 

f) 	Please report to this office by 7-3-98. 

Sd!- illegible 
Certif led Divisional Railway Manager (P) 

	

rue Copy 	 N.F. Railway, Alipurduar Jn. 

fekbee Sfrt Ia Chowdhsr 

4- 
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ANNEXURE -B 

N. F. Railway 
Office of the Divi. Railway Manager (P) 

Alipurduar Junction 

No. E/283-Mech/Apptt/AP(DAD) 
	 Dt. 06.02,98. 

To 
Shri Pranabjyoti Khanikar 	 NF No. 	129 
Khanikar Gaon, Sarupathar  
District- Golaghat, PiN- 785601 

Sub.: 	Offer letter for Medical examination as Trainee Diesel 
Assistant Driver in the pay scale of Rs. 3050-4590/- in 
Mechanical......... 

I 	. .................GM (P)/MLG's ............LfNo. F.228/57(M) Pt.H 
02.02.98 you are hereby called for Medical examination for the post of Diesel 
Assistant Driver against RRB on Pay Rs. 30501- per month in scale of Rs. 3050-
4590/- plus usual allowance as admissible from time to time. 

Appointment letter for Trainee DAD will be given after being passing the 
Medical examination. 

You will be probation for a period of 12 months and during this period 
you will have to undergo training for a period of 12 months and on 
satisfactory completion of your training you will have to pass the 
examination. If you fail in the examination, you will be discharged from 
service without notice. 
If the termination of your service is due to some other causes, you will be 
entitled to a notice of 14 days of pay in lieu thereof. 

Offer of appointment is 	provisionally. The offer subject to the 
verification of character and antee ... ....... .as per General Rules and 
other recruitment. 
R/2 /Set Class pass No. 3/5466 dated 07.02.1998 is enclosed for cover the 

journey. 

Please report to this office by 7-3-98. 

Certified(ç true Copy 

Rekliee Sirauth a ChOWcThar, 
ADVOCA7R 

Sd!- Illegible 
Divisional Railway Manager (P) 
N.F. Railway, Alipurduar Jn. 
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c;--- H 	ANNEXURE,.F 
CENTRAL 	 TRIBUNJ\L 

GUWAHATI BENCH 

Original Application No. 61 of 2005.  

or Orcior: TIi.i u, the 9" Day oF /\tigut 2006. 

TI IF 	I Ill' lII' 	;R I 	l . V. 	5f\II II AFI/\!JI 1\FI, 	V I ( 	('I l/i RM/\N 

TI I E LION' L E SRI GAU TAM RAY, 	S 'I' R/\' I, .1 V F: N IM U IR 

I . 	1k I III ('ti;incjrn 	IOk. 
fl/I) 	I)l.) i. iJ r;i 

o.f 	;jjk.,r 11jq;ir, 	Nc,oi,,ri;iI 
;)() 

2. 	Sri Pranabjyotj Khanikar 
5/0 baLe Srjkanta Khanjkar 
Re3ider1t of Rhanjkar Gaon 
P.0: Sarupathar 
Dist:Golaghat. 

r I Mukuj I)as 
- :\/o fin. MukuI;j I);jj \ 	

\ident of Village: Chechamuklj 
PJo: Ilaibargaon, Dist: Nagaon 
/sam. 

App I. I. 	n 

By 	Sr. 	Advocate S/Shrj 	K.N.Choudhry 	& AdvocaLes 
l.Choudhury, G.Rahul & S.Das. 

- Versus - 

1. 	The Union of India 
Represented by the Ministry of Railways 
(overnjnent of India. 

I. r1II1q( r 	( P) 
N.V.Ik-iilway, t1aligaori 
GuwahaLi -11. 

L The Divisional Railway Manager (P) 
N.F.Railway 
Al. i.purduar. 

1. 	I.iIway RecruiLmenL Board 
Represented by its Chairman 
fiLation Road, Guwahati-Ol. 

Certified to 

1 

- 	 Rkhee S!rauW

te 

r 
AQT. 
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Ca 	

Respondents. 

By Mr. 	Sengupta., Railway Counsel. 

r : 	r. 
ORDER 

SAC FL! DANAN DAN, K. V. W. C. 

The e  applicants, three in numbers, originally 

;'I.)pLied for therpostof. Diesel Assistant Driver (DAD in 

;horI ) in response to the Employment Notice dated 

01 . 1. 0 .1996.'Theyappearecj in the written, psychological 

iid viva-voce.testsand have qualified in all except in 

';'11i.I1 test so Conducted by the respondents. in the 

iW.eJ.tcu]. Lest it is stated that they are not qualified to 

catdg'ory 2,,  for which advertisement were made. 

'Ireafter, vide letters all dated 20.2.2003 at Annexure- 

A C 	ir; .pplicantR; were again asked to appear in the re- 

'>'.InI I Ji.iI. I oii 	f or 	I1C! 	I II(f 	I tI(j r 	I  

•1 I 	ii. 	I 	d I , ,o I 	rt w I . 	The 	ip I I 	iii 	were 	r r (;im tied 

I I y 	and 	Jou,id 	Illed i cal I y 	Ii F 	br 	dli erti;it VO 

O ill I tueril.. 	1',ijt 	I.lI:t 'd Fi.e r 	riot Iii Ito 	Vi'ls ,  It(d NI. 	/\ ) 	I I (.IIi I 

f(1LI(IUJ 	t_li..it 	:;iiLtc 	t.ILy 	II,IV(._ 	dl i (,I(Iy 	qtj;i IiIi..I 	Iii 	I iT1 

tests held earlier also been fnnd mi'1t, 

subsequently, they are entitled for grant of alternative 

'ppoiriLment. Hence, this Original Application seek I tig For 

the lollowing reliefs:- 



/ 

• 	 • 29, 
8.1 	

Direct the respondent authoritjp3 to 
Li/appj i.c ii Ln 	i 	n iiy OI.lI( r: p t 	 a I to ma I.e to whi ch t.hry are fou rid med 1 ca I I y I 	.pu I :;IIal,t 	 I hO I t 	I'III(d i : i I Oil COrithicte,J 	MI 

(:on of the appi ica I. Lou. 

(ill) 	Aruy Other rel i.Of.() 	nu.y h. (sit. ii. led 	to Uu)d(Jr the facts arid :j r cuni I.dtIC(5; 01 the 'and/or as  
co 	

ay 	( flffl 	I 	iuid 	)O r .1 	I 	 nsiderizig the m 
	(J 

J'acl-H and circuInstajices 0f .thecaseu 

TherespOndeflt9 have filed a detailed written 

St:atMrn(nt Contending that applicant that the privilege 

I or extending the benefit of alterna t i.ve appol n 
Liitti L has 

I eu w I tjrdrawru .ii 2001. No 
appoj n l:rnen t: order Wan i snujed 

to dPplic;jrft 	o Lhj r cia i m I.Ii.i 	I hey a r 	'uul ii 	$ 
I to r uw Live appojntiueii L ca lulol be 

1epL((J 	I I 0 r iii:; 
the previous letter dated 2 0.8.1999 issued by the Railway 
Noar(1 

there ws .a provision for COnsidering the cases of 

tuO(liCally 
unfjt DADS against alternative posts, 	i.n 

nquu I va 1 ent: 	grade, 	provided 	t:tiey 	lu I Ci. 11 	otbe r 
I r offle fits of Lhe a1 teruat iVC po:; I n arid ) I SO V.H 'd hO I 05 

i S I n arid Goner a I Ma [layers o t l.ti Zoria I Ra I I Ways 0u I (I 

Consider such appointments on consideration ol each 

I roil vidual case • records. As such, dlvjsjo, 1  I author I Li en 
w•re required to keep all details/particulars ready for 
future use, if required. These Railway Board's .LeLters do 

not: give any guarantee for. appointment to any post to the 

weciLcally unfit persons. Therefore, 
in vew of the 

Railway Board's policy decision of 2001 there is 11 0 scope 
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4 	

- 

\.71 	 .. 
\0 

7/ 	\r 	
unfit personal in oLkier 

cdtegorypostSontheba 	of their selection in other 
post 9 kekDADs* etc r and, candidates Selected for the 
cdLoyoryof,A:sjstaxit priver, will not be eligible for any 
aJ.ternatjve appointment if,they fail in the final medical .10 I 

examination before appointment. 
, 	 •' 

S . 	 S 

I 

Wek1ave . heard 	G. Rahul, learned counsel for 
. 5..' . 	 I  

Ihe applicant and Mr.s.sengupta, learned Railway counsel 
t)r 

 
l.he re8pordents. Counsel for the partIes have taken 

attention to various pleadings, 	evidence and I 	,4 

IrI;it.(2r1a15 
placed on record and we have given due 

/ 
(:i)II3j(loratjon to the same. COus] for Lhe appIjca riS  .1 	.. 
':HI,iiiI I. 	that: 	iice t:he appl.icant- r 	have passed 	in 	tThe 
wri t.?:en, psycholoqi ca.1 and vi va-vp rests arid a so in 1 	'! 

fIl( Jj i ' ;jii;it 
 

v 	1 F'P'> iii 111(911. 	IlI( 	li i 	('ft Iffli 	(91 	1 

It.JIIV(. 	)QIIIIft,(.,I 	i.s
ri, 

their case could . not be considered for al Ler,w(jv( 

	

i( .1 liii. li1(11t . 	 0 

It is borne. out from the records t. tj, )  t t;he 
;idvr I:i.serneflL, was of 01 10.1996, result. 

ol Lhn I iii ervi e 

published 	on 	09. 01. 1990, 
9 the 	dpp!. i cant:; 	were 

medically 	tested 	and 	was 	found 	unt iL: 	br 	DAD, 

subs'euently they were again asked to appear for re- 



i7 

:n I 	examination 	for 	alternative appointment: on 

:().0'2.2,00:3 	in 	which 	they 	were 	found 	[IL. 	Counsel 	J.or the 

;uF)li('ants 	has 	drawn 	our 	attention 	to Annexure-I 	of the 

oji.y 	sL;jI;ement, 	a 	copy of 	the 	Ral I w;iy t%oa rd 	i (L l. 	r 	(Ia I.od 

20.08.1999, 	wherein 	it 	was 	stated that 	the 	General 

Manager has 	the authority 	to consider the 	requests from 
4 	

4 

I:he 	candidates 	empanelled 	by 	RREIs but 	failtnq on 

pr (;i:r.i bed 	medical 	test 	for 	alternitive appo.i iitmotit . Tho 

I 	I wi y : tirwo , on the other hand, I:ook our at tori Lion to 

of their reply statement. wherein D. tii: bti 

I 	I I.y 	; I a ri I .id 	that. 	3c 	(I.'d 	(IIId I daL; 	For 

I)rjver/ ASt4/Motorman, if £aJll in tire final.  

	

ion, 	will 	not 	be 	eiiy'ible 	for 	a LLor nat. 

•'I'iiitnneirt. For better appreciation, paragraphs 4 ! 5 of 

• 	Ihn 	;aid letter is reproduced below:- 

"4. 

	

Candidates 	selected 	for 	the ;rt 	qor:y 
of 	Assistant 	Driver/A;M/Motoriirau 	will 
not 	be 	eliujble 	[br 
ppointment 	if 	they 	tail 	inthe final 
medical 	examination 	conducted by 	the 
Railway before appointment, 	for any reason. 

,. 	The 	fact 	11w 1 	c;jrichdaL 	who I 	a 	I 	I 	iii 
the 	Medical 	exminiaLjont 	for 
categories 	will 	not 	be 	eliqible 
aLternative 	appointrneii L 	 t:ho 

..or 	an 
on Ra U ways 

should 	be 	nietitionied 	clearly iii 	the 
'n1p1oymenI flot.ir.(' so 1' 	Ic' lic:oirra(;r ttosc 

iiti() 	(I 	I I 	ii 	I ii I I 	i 	I 	I 	I I I 	liii 'Ii 
•' 'I I I (III'.:IiI.; 	I r,in 	•II'l .1 

how, 	I ti 	i 	;ue 	:eni Ij 	: 	r ' • II II' I 	I iI 	I' 	I i ' ii 	• i 

VI) I' 	1 III 	I 1II 	at 'i' I 	.111 I 	Pi.i V( 	(' if 	I 'I. I I 	V 	' itil 	. 	i 	i 	i i1 

ii t.': ma 1. .i.ve dF)pQi 1IIIfl(flL Si 11CC they have be?',i re -- tried., CU I I y 



6 

(;JmjnecJ and 1  found fit for alternative appoi.iiLment 
Referring Annexure-2 learned Railway counsel contends 

Lh;it. as per policy decision of the Railways such 
- 	 .. 	 .. 	 -. 	

... 

;llLerriaI:jve appointment has been stopped. It is apparent 

	

S...- 	
-.4_.. 

I Ii,iL Lho Annexure-2 letter is I,i 	i:ie ind by t.he Railway 

nird, Ministry of Railways, way back on 04.09.2001 but 
. --. 	 . 

	

he 	applicants 	have been \called 	for 	re-medical 

;<.IIuIn;It1011 on 20.02.2003. The Railway counsel submits 

11011  dLoresajd letter was Communicated to respondents' 

oI:fice only on 08.04.2003, and therefore, the applicants 

W(.(' re -medically examined inadvertently. Counsel. For Hie 

I 

pI 'cant, 	on the other hand, submits 	that 	since the 
d(JV(rtjsement was issued in 	1996and selection was done 

I'3YU. the 2001 circular is not applicable in the 2 
II 	.fflI ' :; i:a:ia. •g I he :nime Iw:j no rt'I ronpr':I I ye e I trI , 

and therefore, LhP cs 	oF the ;ippl iiiiI s sheti Id have 
been 	considerecj 	by 	the 	responderI 	F o r 	alternalive 

III 111(1111 	iii 	term:; 	of 	j)rv.J I I I ii 	[U I 	s 	as 	on 

du r i ng wI, j ch the Genera 	t4nacjei 	had aiuip I e power 	-o 

coIls i de v 	Sin 1 appo I n I men t. , 	wli i 	1i was 	nor done 	i n 	H i s 

c. 	Counsel further 	aryued 	that rC - medic;it exam I nal. ion 

I he applicants after innua nCQ of Aiiiiw.ii r e-2 e I r en I ;i r 

lJ(q(•jI5 	Ltwt 	respondent 	are 	coii:; I der i in; 	app I I (:;IrII r, ' L 

rJsr with reference to old rule:;. 

11. 	however, 	(10118 ider.i iiq 	ihie 	etiL i 	pveI :; 	aini 

upon hearing learned counsel for the parties, we ar of 
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. 	'. 

I I( 	
that applicants ,  case deserves SYmpathetic 

I 'ir; 	on 	Therefore 	we di rer 	Uie 	ppJ I (.1rft 	tn 
u1djvi11 

III.III(.,:i 	ltlt,rc 	I hp 	
rt:l)(fr,Iff ,, II 	ii I Iii it 

ffl(,itl Ii 	I r(flfl 	t.O(;iy 	111(1 'Oil 

 
"si It I 	r (:: If >UI It I( III 	Wj 

	'U 	j I 
I i 	ii 	(( HIt )( 

	W i I I f. , U I 	I I it 
I , i_ito fourth 	

for Lukji 	a final (J(Hi$j01) 

Passing appropriate orders communicating the same to the 
ll)pi i-caiiLu 	With in 	a 	time 	frame 	of 	three 	Ino,it:h LherEjafter 

The Origina' APPlication is disposed of as 

Ih r.i 
rcln3tarI:e8, no order as to costs. 

¼ 

inrc. of Application • 	................. 

Ugn on which "1 • • 	: 
1/ Of WhiCF.j'rp. 	ctt",' 	: 

to b t 

lJ..dl) 
- 	C. 	•; 	 hatj lietich 

(JUWdh,.I J. 
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Dated, 

'I 

.. 	\ ANNEXURE$ cou st,  
th August, 2006 

To, 	 . 

	

' 	 ? 

Manager 	
ç 

Maligaon, Guwahali - 781011 

Sub REPRESATION IN TERMS OP 	 D 0908 2006 
PASSED BY THE HON"BIE 	 TRATIVE 
TRIBUNAL GUWAHATI BENCH IN ORIGINAL APPLICATION NO. 
61/20O5.; 	• • 

Sir, .. 	ii; 	.. 
With due regard I would like to place the following facts for your kind 

penisal id nocessazy action. 

1. 	. That, the Railway Recruitment Board vide its employment notice dated 
01.10.1996 had invited aplicaliots from eligible candidates for the jost fOiesel 

Assistant Driver. The undersigned applied for the same and was is&ud an Interview 
Call Letter/Admit Card.by the said Railway Racnutnent Board. Subsequently, the 
results were published on 09.01.1998, and on 06.01.1998, the Divisional Railway 
Manager (P), N.F. Railway, Alipurduar call the undersigned to appear for a medical 
test 

That, however, the undersigned could not clear the medical test and was 
found to be unfit for the job of Diesel Assistant Driver. It is pertinent to state that 
the undersigned was found, otherwise, fit for any other alternative appointment in 
the R.nilway and accordingly, considering this aspect of the matter, the Divisional 

Railway Manager (P), N.F. Railway, Alipurduar vide his letter dated 20.02.2003 

advised the undersigned to appear for finther medical test for assessing his fitness 
for alternative appointment 

That, thereafter the Divisional Railway manager (P) vide his letter dated 
04.03.2003 informed that your goodseif vide letters dated 10.09.2001 and 
18.02.2002 had advised to absorb the undersigned in altemativ job as per his 
medical fitness. 

That, however, no positive action was forthcoming from the authorities and 

under compelling circumstances, the undersigned approached the Hon'ble Central 
Administrative Tribunal, Guwahati Bench, by way of an Original Application which 
was registered and numbered as O.A. No. 6 1/2005. 

Certified t el tue Copy 

Rekhee 	 Chowdhary  
ADVOCM'E 



- 	,.  

5. 	hint, the said Original Application came up for final hearing on 09.08.2006 
and the Hon'ble Tribunal, was, Of the opinion that the case of the undersigned 

' 	. 	 . 

deserves sympathutig consideration. The Uon'ble Thbunal further directed the 
undersigned to make' a; omprehènsive representation before. your goodsell' for 
taking a final decision in the mntte. 

;r' 	R . 	• 	 .. 

6 That, the unders igned humbLystates that he is otherwise, comle!çely medically 
fit for any alterna lye apontment and considering the hardship, which hasbeen 
faced by the undei'aignedhe humbly appeals before your goodaelf to look into the 
matter with a sympathetic, view, and considering hie case for appointment in any 

• ' : other alternative post in theN N.F. Railway. 

For this act of kindness, the undersigned shall be ever grateful to. '  your 
goodself 	 .. 

Copy of the Order dated 09.08.2006 passed 
by the llon'ble Central Administrative 
Tribunal in O.A. No. 61/200 along: with 
the necessary  testimonials is enclosed 
herewith for your necessary perusal and 
further action in this regard. 

Yours fluithfully, 

(BIPW CHANDRA DEKA) 
Son of Sri Cnbiiid'Deka, 

Resideilt of Sankm'nngar, Noonmati, 
4, 	 Ouwaliaji-781 020 

Copy to: 

The Chairman, Railway Recruitment Board, Station Road, Guwahali - 781001. 

(BIPIN CHANDRA DEKA) 
Son of Sn (ebincLDeka, 

Resident of Sankarnagar, Noonmati, 
Ouwahaji — 781 020 

S . 

4, 



, 
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- 3 -  
lit .thkJi August, 2006 

To, 	 ., 

The General Manager (P), 
 

NorthEastProntier Railway, 	 / 

Sub REPRESENTATION IN TERMS OF THE 	ATED 0908 2006 
PASSED BY TIlE 'HON'BLE CENTRAL ADMiNISTRATIVE 
flUBUNAL,' GUWAHATI BENCH IN ORIGINAL APPLICATIO1 NO. 
61/2005. 	 00 	 - 

Sir, 
(0 	0 

0 	With due regard I would like to place the following facts for your s  kind 

perusalmidnocesearyaction. 

1. 	That, the Railwa Recruitment Board vide its employment, notice dated 

01.10.1996 had invited aplicaiiona fi-om, eligible candilatesfor the post ofiosel 
Assistant Driver. The uwIersigned applied for the same and was issued an Inteçview 
Call Letter/Admit Card by the said Railway Recruitment Board. Subacquently, the 

results were published on 09.01.1998, and on 06.02.1998, the Divisional Railway 

Manager (P), N.F. Railway, Alipurduar call the undersigned to appear for a medical 

test. 

2. 	That)  however, the undersigned could not clear the medical test and was 

found to be unfit for the job of Diesel Assistant Driver, it is pertinent to state that 
the undersigned was found, otherwise, fit for any other alternative appointment in 

the Railway and' accordingly, considering this aspect of the matter, the Divisional 
Railway Manager (P),.N.F. Railway, Alipurduar vide his letter dated 20.02.2003 

adyised the undersigned to eppear for further medical test for ase8siug his fitness 
for alternative appointment 	0 

That, thereatler the Divisional Railway manager (P) 'Me his letter dated 

04.03.2003 inlbrmed that your goodseif vide letters dated 10.09.2001 and 
18.02.2002 bad advised to absorb the undersigned in alternative job as per his 

medical fitness. 

That, however, no positive action was forthcornn g from the authoritn.s and 
under compelling circumntanes, the undersigned approached the Hon'ble Central 
Administrative Tribunal, Guwahati Bench, by way elan Original Application which 

was registered and numbered as O.A.  No. 61/2005. 

Certified 	true Copy 

- Rak1e Sira 	Ch0Wdh4I:Y 
AOV0cA?E 

.1 

/ 

/ 



That the said Originni Application came up for final hearing on 09.08.2006 
and the Hon'ble Tribunal was of the opinion that tha case of the undersigiied 
deserves sympathetic consideration. The Hon'ble Tribunal further directed the 
undersigned to make a comprehensive representation before your goodseif for 
taking afinal decision in the matter. 	 0 

That, the undersigned humbly states that he is, otherwise, completely medically 
fit for any alternative appointment and considering the hardship, which has.been 
faced by the undersigned, he humbly appeals before your goodsoif to look into the 
matter with a sympathetic view and considering his case for appointment in any 
other alternative post in the N.F. Railway. 

0. . 

For this act of kindness, the undersigned shall be ever grateful to your 
goodseif ' 	 .. 

• 	
Copy of the Order dated 09.08,2006 passed • 	
by the Hon'ble Central Administrative 

• • Tribunal in O.i No, 6l/20Q5tong with 
the UeceB3uiY tistimonials is enclosed 

herewith for your necessary perusal and 
further action in this regard. 

Yours faithfully. 
Jij l-'-4?fi. á<iCw vL 

(PRANAaJYrn'j CHANIKAR) 
Son of Late SrikantaKhanjkar, 
Rsjdn( of Kliaujkar Gaon, 

Copyto 	 P.O. Sarupathar, Dist Oolagiiat' 
: 

The Chairman, Railway Recrujtmert Board, Station Road, Guwahatj - 781 001. 

(rRANABJyo KHANIKAR) 
Son of Late SrikantaKhwiikar, 

Resident of Khanikar Gao a, 
P.O. Sarupatliar, DisL Uolnhat 

4. 



ic 
Dated, Guwahati, theh August, 2006 

To, 	 .tt 

The General Ma 	(P), 
NodbEWoat#erRailwly, 

&,: REP 	1'AON D(TPRMS OF THE ORDER DATE]) 09.082 006 
PASSED BY THE HON'BLE CENTEAL ADMINISTRATIVE 
TRIBUNAU GóWAEari BENCH IN ORIGINAL APPLICATIOI NO. 
61/2005. 	! 

Sire  
I 

With duo regd 3 would like to place the following facts for your, kind 
and 

I. 	that, the RW%io Recngtnient Board vide its employment notice dated 
01.10.1996 had invited aijplicaticua from eligible candidateg.fbr the post of Diesel 
Msistiig Driver. Mw undersigned applied for the same and was issued an Intetview 
Call Latter/Admit Card by the said Railway R.ecnutment Board. Subsequently, the 
results were pièlisbod ou 09.01.1998, and on 06.02.1998, the Divisional Railway 
Manager (P), N.F. Railway, Alipirduar cull the undersigned to appear for a medical 
teat. 

That, however, the undersigned could not clear the medical test and was 
found to be unfit for the job ofl)iesel Assistant Driver. It is pertinent to state that 
the undersigned was found, otherwise, fit for any other alternative appointment in 
the Railway and accordingly, considering this aspect of the matter, the Divisional 
Railway Manager (P) NP. Railway, Alipanduar vide his letter dated 20.02.2003 
advised the undersigned to appear for ftvther medical test for assessing his fitness 
for alteniative appointment 

That, thereafter the DIviSional Railway msnager (P) vide his letter dated 
04.03.2003 - informed that your goodself vide letters dated 10.09.2001 and 
18.02.2002 had advised to th.xb the undersigned in alternative job as per his 
medical fitness. 

That howv,r, nopositiveaction was forthcoming from the authorities and 
under compelling ciru suotajcee, the undersigned apprnched the Hon'ble Central 
Adminiatye Thbouai, Guwahati Bench, by way of an  Original Application which 
was registered and nunthered as O. No. 6112005. 

Certified 	e true Copy 

Rakhee Siren a Chowij 
ADVOCATS 
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., 

That, the said Or 	.Application came up for final hearing on 09.082006 
S 	 -. 	 .. 	 ...._ 	i 	 e 	•h 	of th nnderithrned 

1d the tiOflD1O 1flUUULI W 	J 	U 	V}1&UI'.III 	 - 

S 	deserves synçatlwtio cokWvtiIL 	The Hon'ble Thbunal further directed the 

S 	undersigned to make a 	omprehensive representation before your goodself for 

dwigion 	S 

That, the undersignec, hiñnbl 	tatea that he is, otherwise, completely medically 

fit for aiy alternative upointmei4 and considering the hardship, which has been 

S 	faced by the uadersipd,he. burn ly appeals before your goodseif to look inéo the 

matter with a sympathetit view vpd considering his case for appointment in any 

other alternative post in 6  N.F. Rilay. 

For this act of kindness, the undersigned shall be ever grateful to • your 

goodseif 
S  

Copy of the Order dated 09.08.2006 passed 
by the Hon'ble CentraL Administrative 
Tribimal in O.A. 14o. 61/2005 along with 

S  

• 	the 	necessary 	tsstimonials. is 	enclosed 

• 	herewith for your necessary penisal and 

further action in this regard. 

Yowi faithfully, 

S 

• 	S 	 S 	 (MUKUL DAS) 
Son of Sri MukulaDas, 

Resident of Chechamukh,, 	S 

- 	 P.O. Haibargaon, Dist. Nagnon 
Copyto: 

The Chairman, Railway Recruitment Board, Station Road, Guwahati -781001. 

• 	 & 	& 	/ '' - / < t' 	I 
(M1JKULDAS) 

4 	 Son of Sri Mukula Das, 
Resident of Chechamukh,, 

P.O. Haibargaon, DiaL Nagaon 

S y  

ci 



NQRIhEASIIRQNTI ERJAILWAY ANNEXUI 

No. Eli 70/LC/NS/572/0S 

I. Siicl3qiin CfidracDe€i, 
5/0 çjo6iniq4 

sidènt 0fSaniamagar, g0roofl , 
quwa/jagj - 787 020 )lssa:u. 

2. Sn (Praujyoti ?anij 
S/o Late Siügnta 7(fzaniIgr, 

rsitfent 0j'J(fianilLar çaon, 
(P 0. Santpat/iar 
1)ut. (jofagfiat, )lssam. 

.3. Sri  
tW Sn Miuy1 Dac, 

of ¶Wfzge Cfiocfiamu&/j, 
P 0. Jrathangn, 
'J)it. Xagaon, jissam. 

Sub:- Compliance of Hon'ble CAT/GHY's order 
dt 09-082006 in OA No.61/2005, 

Sri B.C. Deka & Ors --Vs- UOI & Ors. 

Ref:- Your representhtion dt 30-08-2006. 

The competent authority has gone through the judgement/or 	dt 09-08-2006 in OA No.61/2005 alongwith your representation dt 30
-08-2006 as per direction of Hon'bfe Tribunal and after sympathetjc consideration passed the following orders:- 

"The representations of the applicants have been received and in compliance 
with Hon'bie AT/GHy'5 above order the undersigned has examined & consjderJ the 
Issue In detail. The fact of the case Is that, the appHcants had appfled In response to 
RRB/GIIYs employment notice dated 01-10-1996 for the post of Diesel Asstt. Driver and 
were empaneiled by RRB/GHY for appointment to the post of DAD. 

.contd-p/2 

Certified to be u Copy 

Rakhee Sfruthia howdJWry 

Date:4 -01-2007 

Office of the - 	
General Manager (P) 

Maligaon, Guwahati 

 

- 	- - 	 - 	- 	--r 
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•- 4t .•  
YV 

As per eant ru, the empanelfed candidates were directed to Railway Hospita at APDJ for medical examination, but the applicants 
were not found fit in the prescrjbec l" (2diUJI cdtyury for DAD i.e. A/one. As per the extant rules at that point of time, th€ Ad m inis tral iul ,  

CaIliJi( 

ruut 

i ses 
in alternative job. Accordingly they were medically re-exarnjgied and found fit 

in other c iLyug ics wl ikh dre below the Stdl)ddr(I of A/one. Wlill1 tie inditer was still pen(hln( was 	LIIatuie..._.p!.pvisiofl ot (jivn 	Itern(1 ive appois itnient liis air nly he i ol Asst. 	1)riv I 

ivotir the 1h1i1lkdfltS. 

I lie 01flic ants I tave how Claill led for Uei Ikitive ci iployment iii I lie citegories, for wind they are found Iii I edically, 

Ntiv, the ( hIIestI (, hI IS that W11eIh(r 5101 ' 1 laIJ 1 IHtIuu111 (dii l)c (Ullsjlt'red d', d I I IdttF of Ii(jl It ? 

ii ie applicants have relied tIpoli (he kailwy i3nrd's letter No.99/[E(B)p5/ 2 (ldte()18j99J lie above letter cksuly St tiLites that, the k isbn of,  the Geneldl 11, hI(J(, IegdrdlI)J aVailcihihity and kici ii liict ion of the varnhlcy Iii alternat iv grade, hhich(1(Jihlg other relevant factors required to be cousklere(I shall be final. 

In the advertisements for filhng UI) of the posts in the Railwa s, there was no 
regard jug absorptio11 of medically un de 	 fit candidates in MCI bV yrd. Rcillier ii was clearly StiI)(ilated, "(lie a pofltnieI ,t )fcdndfd/es zvoii/d t w their biiig 	 Il

le  Illeletore having failed in 
the medical test for the required medical category, they Idi ii iui claim any right for alternative appoi,flniit in Railways. 

Rhy [3d yule .para-4 of their letter NO.E(RRI3)2001/75 dthedOl-O9p have CoInrnunj(:atecj 
that, the candidates selected for the category of Asstt, [)river/ ASM/ liUtuihlIdhl will not be eligible for any alterntjve tn ilun ient if they fall in the final 

medical examinatio;i conducted by the Railway before appoihltnleiit for any reason. 

L~:4 liepowe of the Railway adniintratjoii for giving alternative 
emjihoynietit is disc

The applicants have no legal right for alternative appoin(me,, There are also c edruj[ ihlstrucLjo,is from Rly Bd 
not to consider such cases. Therefore taking all 

(

f 

	

	
these facto together, the undeigned comes to the conchijsjoii that there is no scope 
for giving alternative appointn - nt to them now and their request is hence regretted", 

This is for your information please. ' 7 

	

I 	(S.Behr 
Senior Personnel Officer/Mech 
for General Manager(p)/MLG 



Central ldminitratiVe Ti ibnl 

•.A 	13 Jft 200 1  

Guwh.t Sench 

- 	IN THE CENTRAL ADMINISTRATIVE TRIBUNAL, 
GUIAHATI BENCH. 

I. (st- . 
CIR t-_j o 
-j P E 

CL  

0 

a 

IN THE MATTER OF 

O.A. 62/2007 
Shri Bipin Chandra Deka & two Others 

Versus 

Union of India & Others 

AND 

IN THE MATTER OF - 
Written Statement on behalf of respondents. 

The answering respondents respectfully. SHEWETH : 

1. That they have gone through the copy of the 

in 
for 

... Applicants 

Respondents. 

application filed and.have gone through and understood the 
• contents thereof. Save and except the statements which 

have been specifically admitted hereinbelow or those which 
have, been borne on'records all other averments/allegations 
made in the application are hereby emphatically denied and 
the applicant is put to the strictest proof thereof. 

That for the sake of brevity meticulous denial 

of each and every allegation/statement made in the appli-

cation has been avoided.However,the answering respondents 
have confined their. replies to those allegations/averments 
of the applicants which are found relevant for enabling the 
Eon'ble Tribunal to take a proper decision on the matter. 

That the application suffers from want of a valid 

cause of action'.The three applicants have been clearly 

advised through respondent No.2 1 s letter No.E/170/LC/IS/572/05 
dated 31.01.2007 as to why no alternative employment cannot 
be offered to them as the same is not permitted under 
rules. The reasons were also narrated in detail in the 
submissions of respondents recorded in the judgment dated 

09.08.2006 of the DivisionThenchof the Hon'ble Central 
Administrative Tribunal, Guwahati Bench. The respondents 
therefore beg to state that for the same reasons and for 
the detailed reasons as stated in their letter dated 31.01. 
2007 it is not possible under the rules to offer any 
alternative employment to the applicants who have failed 

in the medical tests prescribed for Diesel Asstt.Driver. 

In this 4onnection, respondents beg to draw attentioxio 

Hon'ble Tribunal's order dated 09.08.2006 in 0.A.61/2005. 

Therefore, .for want of cause of action, the application 

merits to be dismissed. 	
P. 2....... 



(2) 

i, Parawise comments: 

4.lThat as regards paragraph Nos. 4.1, 4.2 and 4.3, 

the respondents have no remarks to offer as thestatements 
made by the applicants through them is part of the records 
and the applicants are put to a strict proof thereof. , 

4.2. That as regards paragraph 4.4, respondents beg tb.\ 
submit that the applicants have not correctly understood 

the meaning of the letter dated_06.02.1998. The intent' of 
- 

the letter was to clearly indicate that appointment letters 

for Diesel Assistants could be issued only upon the appli. 
cants passing the required medical tests. Probation of 12 

months could start only on issue of an.appointment letter 

• before which the applicants must pass the required medical 
tests. There was no question of probation starting on 

issue of the letter tedOñ.D2.i398L..sking the applicants 
to proceed for medical examination. Paragraph b) of this 

letter is subject to paragraph a) of the same. 

4.3. That as regards paragraph 4.5, respondents have 

remarks to offer as the fact that the applicants failed in 

the medical fitness test is part of the records. 
4.4. That as regards paragraph 4.5 of the application, 

respondents accept that the applicants were found medically 

unfit for the post of Diesel Assistant Driver. 

4.5. That as regards paragraph 4.6, respondents beg 

to state that the advice to the applicants to appear in 

• 	further medical tests did not amount to a commitment to 
offer alternative jobs to them. This action was meant to 

obtain a clear picture about the category-wise fitness of 
the applicants for suitable jobs in case under extant rules 

a decision was taken to offer alternative.apploitment to 
the aplicants in future. This action also shows the earnest 

of the respondent No.3 to help the applicants to the extent 

permitted by rules and extant instructions. 

• 	4.6. That as regards paragraph 407. 1  respondents beg 
to state that the letter dated 04.03.2003 was not addressed 
to the applicants but was an internal communication of the 
administration of the respondents. To term contents of this 

administrat ion would not 

therefore be correct and accepted. 
4.7. That as regards paragraph 4.8, respondents beg 

to offer no remarks as records prove themselves. 
4.8. That as regards paragraph 4.9, respondents beg 

... P. 3...... 



3. 

to state that the applicants have no authority to refer 	• 

to respondent's int ernal correspondence which is part of 

the decision making process. lioreovér, the applicants 

have wrongly stated that the Senior Personnel Officer 
concerned informed about the candidature of the applicants. 

The mere fact that the question of offer of appointment 

	

• 	in alternative jobs was  examined did not amount to a 

	

• 	decision on the issue, particularly in view of the decision 
• 	conveyed by the Railway Board vide their letter No.(RRB) 

2001/25/21 dated 04.09.2001 clearly withdrawing the provi-

s&9n of giving alternative appointment to those applying 

for posts of Assistant Driver, ASN and I1otorman but were 

	

• 	n16ically unfit for those jobs. 

	

• 	In this connection, respondents beg to state that 

this question was dealt with by the Hon'ble Tribunal in 

paragraph k of the judgment dated 09.08.2006.in O.A,61/2006. 

A copy of the letter No.E(RRB)2001/25/21 
date 04.09.2001 is submitted herewith 
and marked as ANNF&M A 

4.9. That as regards paragraph 4.10,respondents beg 

to submii no remarks as the points stated therein are part 

of the records of the Hob'ble Tribunal, extract of whose 
order dated 09.08.2006 has been correctly couveyed in the 

contents thereof. 
.iO. That as regards paragraph 4.11 respondents 

beg to state that representations submitted by the three 

applicants were duly receIved by respondent No.2. Having 
due regard to the observations of the Hon'blo Tribunal made 

in their judgment dated 09.08.2006 and keeping the orders 
• 

the questions raised in the representations in detail at 

the highest level and came to the conclusion that in view 
of the latest instructions of the Railway Board issued vide 

letter No.E(RRB)/2001/25/21  dated 0.09.2001 the applicants 

cannot be given any alternative appointment as they have 
failed in the medical examination for the category of post 

they applied. 

• 	In this connection respondents beg to elaborate 

as to why the policy decision was taken not to offer alter-
native jobs to candidates applying for jobs of Assistant 
Station Nasters/Assistant Drivers and Notornian in future. 

.•• 
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The job related to these catagories is closely connected: 	i*~', 

with safety in train running and hence with the safety of 4 
the travelling public. Persons appointed to these posts 	\ 
have therefore to satisfy strict medical test,incluing 
stringent vision test,including ability to distinguish 

colour as railways run on colour signals. 
In the past the practice in recruitment was to 

empanel the persons first and then to send them for medical 
test and appointment is made -tk to those who pass the test. 

However, it was found that a large number of those empane-

lied were found Inedically unfit and this led to delay in 
recruitment to these safety catefories. it was therefore 

decided by the Railway Board that candidates applying for 

the se safety categories must submit with the ir application 
a medical rtfcate from an eye specialist regarding vision - 

in a prescribed proforma.It was made clear that only those 

iiidates who conform to notified standards of vision need 

apply. 
As a corolléry, it was directed that "Candidates 

selected for the category of Assistant Driver/ASM/Notorman 
win also not be eligible for any_alternative_appointment if. 

tEey fail in the final medical examination cond.cted by the 

Railway before appointment,f or any reason't . 

4.11. That as regards paragraph 4.12, respondents beg 
to submit that it was a fact that the applicants were sent 

for medical re-examination for fitness in other categoeies 
in Narch,2003. When this matter came for a decision before 

the respondent No.2 in December,2003, it was found that the 

Dower of the General tianager to offer alternative jobs to 
- 	 -•. 	 - 

cändid.ates of these categories who failed in medical tests 

was withdrawn by the letter of the Railway Board issued 
vide No.E(RB)/2001/25/21 dated 04.09.2001. Unfortunately, 
this letter of the Railway Board was not addressed or copied 
to the zonal Railway Administration, as a result of which 

-.- -......: 

the Alipurduar Division who issued the orders for medical 

re-examination was not aware of the existence of these 
orders at the time. It was due to this unfortunate communi-
cation gap that led to the misunderstaing and disappoint-

ment to the applicantS, which is sincerely regretted. 

see P.5.... 
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It may therefore be well appreciated as to why 

the respondent No.2 had no alternative but to communicate 
vide his alleged impugned letter dated 31.01.2007 that 

no alternative appointment can be offered to.the applicants 
for reasons elaborated in the speaking order. 

Under the circumstances, the respondents 

beg to state that the original appli-

cation has no merit and deserves to be 
dismissed with costs. 

-I 

VERIICAT ION 

	

I, Shri Ni 	SOfl Of4kka116i .  

aged about 	, 	years and at present working ascp. 

N.F.Railway, do hereby soemn1y. affirim 

that the statements made in paragraphs I xxd to 4 are 	. 

true to my information and records which I believe to be 

true and the rest are my humble submissions before the : 

Hon'ble Thibunal. 
And I sign this verification on this the ioh 

day of June,2007.. 	. 

Signature 

Designatio 
•:; 

t. 1. 

I 

Ift 
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GO\ERNMENT OF INDIA/BIIARAT SARKAR 

	

'l1NlSTRY'QF RAlLWAYS/l.AlI. MAN'I'ALAYA 	 S  - 
(R\JLWAY I3OARI)) 	 - 

RcJ3No.5/2ooi  No 1(RRI3)/2001/25/2 I 	 N ew Delhi cI"ttcdLj 092001 

The Chairmen, 
All Railway Recruitment Boards. 

Sub: Medical exJflina[ion of candidates at uhe timc of cciii flcatc yen flcat 1011 .  

It has been reportcd by the RRI3s ht a large number of candidates, selected for 
critical salty. categories of .-\ssistanl l)ri 'crs mid A ssist a in Station Mastcs are being fou nd medically unflt aller empanelment. Some candidates apj)car for select ion to these / 	 categoes even while ihe' are aware hat I mv do not c. iibrni to the medical standards 
required for the job. 	Perhaps they do so because of the ;irovision of,  altcrnativc 
employment in the event of failure. However, this leads to vacancies for long period in 
these important cdtical safety categories, which is not desirable from safety point of 

( VCV, 

• 	2. 	The issue has been considered in the light of the above situation in RRCB meeting 
and it has been decided that, for the categories of ,  A ssist :uit Drivers and ASi\ Is, the 
candidates may be a ~ kcd to enclose it medical ccoi(ic;iic lto;i iii eve specialist 'cearding 
vision in a prescribed Pci-Iornia when they apply 'or these oss. Only those candidates 

ho conforni 
 

~G notifled standar 	r;ijii'nd 	ili....  

It has also been deemed that at tie (linc of (entificale Vejificattoji. 	lie selctcd 
candidates may be sent to. nearest Railway hpital br a vision lest. Those who fail in 
the vision test, need 1101 béèmpancllc. 

Candidates selected for the catenory of' s!j!nj2jLcjL 	1/Motorniati will also 
not be eligible for any alternative appointnicnt if' 	ey foil in 	lie liial nieclical 
exanitnation conducted by the Railway before appoint nient, 'or any reason. 

 

The fact that candidates who foil in the medical ex;•tttiiiiation or these cateeors 
will not he cliible 'or attvaitcrnativc appomlinent on tie Railavs should he mentioned 
clearly in the employment notice so as to disconr;me those candidates who (ho n ot l'offlll 
he medical requirements front applvin. 

H mdi version is e:iciocj 
Please acLitov.lekm :'euetpt oI'Ius letter 	 . 	, 	 t 

1 - 	- 

	

\ K 	1nde;tl) 
I)'. 	l)iteeir. 	sn 

.t" 	
•' 	 . - 

.A,AD •c&\  

.. 	
.. 

1 .  

5)1 ut  

'. 5 

;'- 

S ' 	 ' '•"' 	' 	 s' - ' 	 ' 	 "1 	. 	- 

S. 	
,•, 

• 	 , 	 S. ,',•,\ 	

,,'S', 

\ 
- 	

'•'',,:' 

ri'; 
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I 	 - 	 .. 

/ 

Profo mi a in m Mccl ical Ce ni flcate from an Eve Spec in list to be ohni nedhv 
candidates applying for the post of Assistant Station Mnstei/.&ssi.stn ni Driver in 

/ 	response to RRIJ advertisements. 

I have checked Uf) Slu'i 	who has apphed lhi; the. posi of Assistant 
/ 	Station Master/Assistant Driver in R:iilvavs Acuity of visioii/Iii 	' 	 has /1 	been tested in view of We followingstandards reciu ired for appoin Iiicn on the Railways. 

Post 	 Class 1)istant Vision 	 Near Vision 	Colour 	* 
\'ision 	on 
Ishihara 

~~-S S,
istant 	 A-2 	69, 6!9 without glasses 	Sn. 	6i9, 	(j9 Noniial 

aion Master 	(No foQing (est) 	without glasses  

• 	 Assistant Driver 	A-i 	66. 6 6 without glasses Sn. 	0.6. 	0.6 Normal 
with logging test 	without glasses 
(Must no( accept +21)) 

Shi 	fully confornis to the above 'isioii stand aids. 

(to he siwed by Eve spciahist) 

• 	 tarnp 

l ilc •c I 
In SI ration N. .. . ......................... 

Place: 

0çC 
M 

Sc. 	•çz" 

i( 

A 
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Thc,bdvc ates are subject to the condition that these rates are minimum rate.s and 
individual Si(cs will be at liberty to charge higher rates. The examination fees br 

	

'01

1 a 	
aaiig ii the All India Trade Test (AITT) will be collected bythe cstablishmentSfr0

111  

ti e apprentiCCc and the amount alongwith eligibility list of appi entices appealing in Al T T 

	

Ut 	
will he dejiositcd by the cstnblishmcntS ith th i espective Centi al/Stite Apprenticeship 

Adis9çs. 
• Ths rders will be implemented from the commencement of All India Trade Test to 

bconductd durilig November-December, 1999 onwards. 

This issues with the approval of Internal Finance Division vide their Dy./768/FA(L)/ 

99 dated 26.3.99. 	 -, 

R.B.E. No. 211199 

	

9] 	
SUb/eC : Recruitment of medically untitled direct recru its7iii allern alive catego- 

- 	 --- 	 - 	 -- 

	

P 	 Refenc*.BOar(l'S letter No. E(NG)62/RC-1/95 dated 26.10.1962. 

	

1C 	 -, 	 [No. 99/E('RRB)/25/1 2 . thitea' 20..997 

	

pn 	 -- 	-- -- - - 	 tt ,reSent, General Managers are authorised to consider requests Irom candidates 

empänelled by RRBs but failing in prescribed medical examination, for appointment in 

alternative tèhbial ategorieS, and SC/ST candidates in non-technical categorics also, 

- 	sbjtt.o1èeiiai cbnditions. 

-

2,-iod have reviewed the policy, keeping in. view high cost of recruitment and the 

need to adept uniborm policy for all candidates and for all categories of recruitment. It has 

rategolyiLCl to 
and othe 	

JJ.thILLtY cnteria tor the same grade post in alternativecategory. Si.ich 

	

4 	
1 	 - consideration shall be on the same lines as hitherto done foi technical categories. 1 he 

- 	decision of the General Manager regarding availability and identi flcatinn oh the vacancy in 

- • 	- 	tcrnatiVè grade, including c her relevant lctors required to he con;idcied. shall be final. 

R.B.E. No. 212/99 

Subject Promotion from Technician Grade-Il Scale Rs. 4,01)11-6,000 to Tech iii- 

clan Grade-i Scale Rs. 4,500-7,000 in the Artisan category. 

• 	[Na. p('-iII/96/F1 1 . 3, /a(cf 19. 8. 991 

S 

4 - 
,' 	_ 

As per extant instructions, 1)romotions in the Artisan categories are made on the basis 
of Trade Test prescribed bor this purpose. AIRF in one oh their recent lNM.meetii1gs had 

raised a demand to reduce the number of Trade Tests being conducted for 
proillOti9fl Irom 

oie grade to another. The matter was considered carefully by the Board and it has been 
• decided that the promotion from Technician Grade-Il -- Rs. 4,000-6,000 tO Technician 

Grade-I ----- Rs 4.500-7,000 in the Artisan categorY should henceforth he made on the basis 

\\ofAnituaf  Conhdeflhial Reports (ACRs) instead of -  I mdc I est. Assessment, aS above should 

he dOne by Departmental Committee consisting of three officers ol whom t\V() will he 
'bV

46 

	

	Technical .)iflcers not lower than senior scale and a Personnel Officer who can be one rank 
towi hut nvrtheieSs an equal member of the Departmental Couiniiltce, Accordin.;ly, 

I- 
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' 	 IN THE MATTER OF: 
Central Mn iL:ailv Tiibujj 	

O.ANO. 62 of 2007 	 ? 3 
OCT 
	

Sri B. C. Deka & Ors. 	 $ 	? 
!jTirt 
	 APPLICANTS 

Gtri.t; [•r.Ii 

BEFORE THE CENTRAL ADMINISTRATIVE TRIBUNAL 
GUWAHATI BENCH: GUWAHATI 

Original Application No. 62 of 2007 
- .-- .-. 

Union of India & Ors. 

RESPONDENTS 

- AND- 

IN THE MATTER OF: 
A Rejoinder on behalf of the Applicants 

against the Written Statement filed by 

the Respondents. 

AFFIDAVIT-IN-REPLY / REJOINDER 

I, Shri Pranabjyoti Khanikar, son of Late Srikanta Khanikar, aged about 

years, resident of Khanikar Gaon, Sarupathar in the district of Golaghat, Assam, do 

hereby solemnly affirm and state as follows: 

That, I am the Applicant No. 2 in the instant case and as such, I am fully 

acquainted and well conversant with the facts and circumstances of the instant 

case. I have been duly authorized to swear this affidavit on behalf of the 

Applicants No. 1 and 3. 

That a copy of the Written Statement filed on behalf of the Respondents in the 

aforesaid Original Application has been duly served upon me through my 

Counsel. I have gone through the same and understood the contents thereof. The 

statements and averments made in the Written Statement, which have not been 

specifically admitted herein below, shall be deemed to have been denied by the 

Deponent/Applicant. 

That, with regard to the statements made in paragraphs 1 and 2 of the Written 

Statement, the Deponent has no comments to offer. 

That, the statements made in paragraph 3 of the Written Statement are 

categorically denied by the Deponent. The impugned order dated_31.01.2007 

issued under the hand of the Respondent No. 2 clearly reveals that the said order 

has been passed without application of mind to the relevant factors. A bare 
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glance at the Judgment dated 09.08.2006 of the Division Bench of the Hon'ble 

Central Administrative Tribunal, Guwahati Bench in O.A No. 61 of 2005 clearly 

reveals that while dealing with the matter, the Hon'ble Tribunal had taken into 

consideration that : 

 

- 

"the 2001 circular is not applicable in the Applicants' case as the same has no 

retrospective effect, and therefore, the case of the Applicants should have 

been considered by the Respondents for alternative appointment in terms of 

prevailing rules as on 1998 during  the General Manager had ample 

power to consider such, which was not done in this case" , which would 

irther fortify the contention of the Applicants that these issues had already 

beet taken note of by the Hon'ble Tribunal and hence, the Applicants' case 

desrved sympathetic consideration by the authorities. As such, the impugned 
z. 	z 

order dated 3 1.01.2007 of the Respondent authorities, rejecting the claims of 

fhe Applicants on the basis of a circular dated 04.09.2001, which cannot be 

ájplicable retrospectively is a nonest in law. Therefore, the Deponent states 

that the contention of the Respondents that it is possible under the rules to 

offer any alternative employment cannot hold any ground. 

That, as regards the statements made in paragraph 4.1 of the Written Statement, 

the Deponent has no comments to offer. 

That, while denying the statements made in paragraph 4.2 of the Written 

Statement, the Deponent reiterates the statements and averments made in 

paragraph 4.4 of the Original Application. 

That, with regards to the statements made in paragraphs 4.3 and 4.4 of the Written 

Statement, the Deponent has no comments to offer. 
t 

That, while categorically denying the statements made in paragraph 4.5 of the 

Written Statement, the Deponent humbly reiterates the statements made in 

paragraphs 4.6 and 4.7 of the Original Application. Further, the statements made 

in the said paragraphs clearly reveal the fact that the Respondent authorities were, 

in fact, considering to offer alternative appointments to the Applicants as per the 

extant rules. 

That, while denying the statements made in paragraph 4.6 of the Written 

Statement, the Deponent states that a policy decision to the said effect already 

existed as per which the General Manager had the authority to offer and absorb 

candidates in alternative posts if they failed to clear the Medical Examination for 

the category A/One (prescribed Medical category for D.A.D). In connection the 

General Manager had also written two letters dated 10.09.2001 and 18.02.2002 
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advising to absorb the Applicants in alternative jobs. Hence, the statements made 

contrary thereto are denied by the Deponent. 

That, with regard to the statements made in paragraph 4.7 of the Written 

Srntement, the Deponent has no comments to offer. 

That, the statements made in paragraph 4.8 of the written Statement being matters 

of records, which the Applicants have learnt through reliable sources, the 

Deponent refrains from making any comments thereon. Further, with regard to 

the statements made in connection with cijcular dated 04.09.2001, the Deponent 

humbly states that the Respondents have conveniently not mentioned the date of 

applicability of the said circular, which clinches the issue in favour of the 

Applicants in as much as it has been held time and again in a catena of decisions 

by the Hon'ble Apex Court that policy decisions would be applicable 

prospectively unless specifically laid down in the decision itself. In that view of 

the matter, the Respondents are only trying to escape the inevitable by not 

granting the Applicants alternative appointments as per the extant rules. 

 That, with regard to the statements made in paragraph 4.9 of the Written 

Statement, the Deponent has no comments to offer. 

13: That, the statements made in paragraph 4.10 of the Written Statement are 

categorically denied by the Deponent to the extent they are contrary to the policy 

of the authorities, which was being followed at the relevant point of time. 	The 

Deponent further reiterates the statements made in paragraph 11 of the instant 

I 
0• 

Cel4fid  'I / 	That, the statements made in first and second sub-paragraphs of para- 
5 

4.10 cf the Written Statement are in no way connected with the Applicants in as 

much as the statements made therein are applicable to persons who have applied 

-forthe post of Drivers/Motorman etc. 	The Applicants have inno point of time 

averred that they are eligible to be appointed as Drivers/Diesel Assistant Drivers 

etc. 	The claim of the Applicants is for an alternative appointment, which being 

genuine and legally valid claim cannot be denied by the Respondents. Hence, the 

statements made in the third sub-paragraph 	of paragraph 4.10 of the Written 

Statement stands nullified in view of the submission made herein above. 

14. 	That, the statements made in paragraph 4.11 of the Written Statement, a bare 

testimony to the fact that the Respondent authorities have failed to understand the 

claim of the Applicants and the entire crux of the issue. Even admitting that the 

powers of the General Manager to offer alternative appointment were withdrawn 

vide circular dated 04.09.2001, the fact remains that the Applicants had been 

declared successful in the written, physiological and viva-voce test so conducted 
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by the Respondent No. 4 in January, 1998 itself. Thereafter, in February, 1998 

the Applicants could not clear the Medical Examination, but were entitled to be 

appointed in alternative posts. The lacunae on the part of the authorities of not 

communicating their orders within their Organization cannot be a ground to 

deprive the Applicants of their legitimate claim. As such, the Deponent humbly 

submits that the impugned letter dated 31.01.2001, whereby the claim of the 

Applicants has been rejected, is liable to be quashed by this Hon'ble Tribunal and 

the authorities are further liable to be directed to offer appointment to the 

Applicants in alternative posts with retrospective effect with all consequential 

benefits. 

15. 	That, the statements made in this paragraph and in paragraphs 

Are true to 

my 	knowlelge 	and 	those 	made 	in 	paragraphs 

.1)7&i .................... . ...................... being 

matters of record are true to my information derived therefrom, which I believe to 

be true and the rest are my humble submission before this Hon'ble Tribunal. I 

have not suppressed any material facts. 

And I sign this affidavit on this the 27th  September, 2007 at Guwahati. 

Identified by me: 	 DEPONENT  

Advocate's Clerk. 	
A 

5 OCT 200? 

G"whtI Bench 
	 'I 


