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f,espondents are directed to dispose
d\f the same within the time framed.
Accordingly, the applicants have filed
representations (Annexure-G series)
d ted 30%™ August, 2006 before the

ParEd

/ Respondent No.2, for which the
.ﬁ respondents __ have ~ replied as
l Annexure-H contending that :
i
“The power of the Ra;lway
Administration for ngmg
alternative employment is
contd/-
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09.03.07

- dxecretlonary The applicants
‘have no legal right: “for .
alternative | appointment.
There are also - clear-cut
instructions from Riy Board
not to consxdér such cases.
Therefore l:akmg all -these
factors . & together the
.. undersigned comes to the
- conclusion tha’t there is no -
- scope for gmng alternative:
" appointment to them now
and their request is hence v
regretted. | : :
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25.4.2007 Dr.M.C.Sharma, learned - Railway
E counsel submits that he has not recéived the
coéy of the earlier order dated 09.03.2007

and after going through the caﬂi_qr diréétion

he will draft the written’ statement. RegiStIy is

) . .. directed to supply a copy of the order dated
M ' 09.03.2007 to the learned counsel for the

"s %} ~ *  Railways. ' Respondents are directed to file
| l"'\?'bl vy - reply  statement within four weeks from -
Dﬂ‘m' AR today. Mrs.R.S.Choudhmy, learned cqunsel 3

for the Applicant is granted fifteen days’ time

to file rejoinder, if any, from the date of

reccipt of written statement.

o A S | Call before the next Division Bench. :
PSS D R 3&\/ o /?M%m
' . ‘ Member (A} ' Member (J)
29.5.07. - At the request of learned counsél for
o ' ‘ N the respapdents further three weeks time
o | o ' -is granted to file written statemer
N6 Wi Wivs .b&% " gr 1 to _e written statement. ?ost
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21.6.07. Counsel for the respondents wanted
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done. Pnét the matter on 13.7.07.
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Coungel for, the respondents has smbm:tted
written stateme:gt xs bemg fi!edto -day. Lgt.t‘z;e cBse .
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At the request of leamed counsel for the applicant

~ two weeks further time is granted tolﬁle jonder. Post
~ the matter 13.8.07. L
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Two weeks further time is granted to
the Applicant to file rejoinder. Post on
27.9.2007.

Vice-Chairman

Mrs.M.Khound, Icznned counsel
appearing for the learned counsel for the
Applicant/ gives an undertaking that rejoinder
shall be filed by 05.10.2007.

Call this case on 12.10.2007 for

hearing. : |

r
, . |

{Khushiram) (M.R.Mohanty)
Member (A) - Vice-Chairman:
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‘ 12.10.07 On the prayer of Mrs
RS.Choudhury, learned counsel for the
apphcant}the case is adjourned to 14.11.07

for hearing.
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14.11.2007 Heard Mrs R. S. Choudhury,
learned counsel for the Applicants and

Dr M.C. Sharma, learned Railway ..

m’/,u d/(' ! “‘f ufary Counsel/Respondents in part.
, Dr M.C. Sharma, learned Railway
M ” / 0 7 Counsel and the Respondents are hereby
B‘( /91 c J‘a»wa? - asked to cause production of the File(s}
S \\\\e,‘b @;}, fdvo cate in which the case of the Applicants were
LS - processed for providing other alternate
Ovtley C,al‘- /4] /,/ 07 employment. The Files are to be brought

from the end of the Division Office and
Ronclocl owen Ao '

Zonal Office. They are also to cause

~Dv. m.c. /SZJL‘W’V% " production of the Railway Board’s letters
R/Lg Adw o eate . © No.E(NG)62/RC-1/95 26.10.1962 and
%D/?L No.QY/E(RRB)/25/12 dated 20.08.1990

from their Guard Files; as it is stated
that R.B.E. No.211/99 was issued on the

hasis of both the aforesaid letters of the

| Railway Board.
j("i Caoe g \'w,cuf(na, - Call this matter on 06.12.2007; on
bor hanimey '~ which date Dr M.C. Sharma, learned
Railway Counsel shall cause production
: X 28 ), of the aforesaid records. Further hearing

of this matter will be taken up on that
day.

% {M.R. Mohanty;

Member{A} Vice-Chairman
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06122007  Mrs RS. Choudhury, learned Counsel

"+ for the Applicant and Dr M.C. Sharma,
i e learned. Counsel -~ for  the
... Responden ts/Ra‘ilways ar? present.
) Call this matter on 08.01.2008.

L Member (A R "V‘ce-Chazrman
nkm

ﬁ:%OB 01.2008 Hearmg concluded . Orgers reserved.:
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1601.2008 Judgment pronounced in opén court.

For the reosohs.recorded separately, the

O.A. is allowed: No costs.
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IN THE CENTRAL ADMINISTRATIVE TRIBUNAL
GUWAHATI BENCH

oooooooooooo

Original Application No. 62/2007

’

DATE OF DECISION : 16-01-2008

Shri Bipin Chandra Deka & Ors

................................................. reersressusrssnssesnnaneneecApplicant/s
Mrs R.S.Choudhury

. teeesseeensse .Advocate for the

Applicant/s
-Versus - ‘

Union of India & Ors. ‘
......................... Tttt nese e RESPONdEnt /s
Dr. M. C.Sarma ' ‘
.................................... ereernseensisreseanesanssassnsnns oo . Advocate for the

Respondent/s
CORAM |
THE HON’'BLE MR MANORANJAN MOHANTY, VICE CHAIRMAN

THE HON’BLE MR KHUSHIRAM, ADMINIS’I‘R_ATIVE"MEMBER

1.  Whether reporters of local newspapers may be allowed to see

the judgment ? | es/No~ )
. , et
2.  Whether to be referred to the Reporter or not ? Yes //No’
3. Whether their Lordships wish to see the fair copy of the
. judgment ? . | Yes/No"™
\\_V /é—'/ \
Viee=Chairman/Mamber(A)
D
>

N
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| CENTRAL ADMINiSTRATIVE TRIBUNAL, GUWAHATI BENCH
Original App_lication» No.62 of 2007.
Date of Order : This the 16th Day of January, 2008.
THE HON'BLE MR MANORANJAN MOHANTY VICE CHAIRMAN
THE HON’BLE MR KHUSHIRAM, ADMINISTRATIVE MEMBER

1.  Shri Bipin Chandra Deka
Son of Kabindra Deka
Resident of Sankarnagar, Noonmati,
Guwahati-20.

2. Sri Pranabjyotl Khamkar
' Son of Late Srikanta Khanikar
Resident of Khanikar Gaon,
P.O. Sarupathar, |
District Golaghat, Assam.

3.  Sri Mukul Das
- son of Sri Mukula Das,
Resident of Village — Chechamukh
P.O. Haibargaon, Dist. Nagaon, Assam oo oe. . Applicants

Mr K.N. Choudhury, Sr. Advocate
By Advocate/Mrs R.S.Choudhury

Versus —

1. The Union of India, ‘
- represented by the Secretary, Ministry of Railways,
Govt. of India, Rail Bhawan,
New Delhi-1.

2.  General Manager (P)
N.F Railway,
‘Maligaon, Guwahati-11.

8"  Divisional Railway Manager(P) |
N.F.Railway, g
Alipurduar. ’
4. Railway Recruitment Board,
Represented by its Chairman,
Station Road, Guwahati-781001. ... .Respondents

By Dr M.C. Sarma, Railway counsel
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 ORDER(ORAL)

KHUSHIRAM ER-

Railway Recruitment Board issued employment Notice

dated 01.10.1996 (which was published on 06.10.1996) inviting

applications for the post of Diesel Assistant Driver. The Applicants
applied for the same and were issued interview call letters/admit cards.
After the result of the interview was published on 09.01.1998, the
Applicants were directed to appear for medical test; where they were
found unmfit fork the post of Diesel Assistant Driver. Thereafter, on
20.02.2003, they were asked by Respondents to appear for further
medical test for assessing their fitness for providing them alternative
employment with the Railways. After the medical test they were found
medically fit for some alternative job in March 2003 but the
Respondents did not take any steps for absorbing the Applicants in the
alternative jobs. The Applicants, therefore, approached this Tribunal in
0.A.No.61/2005; which was disposed of, by an order dated 09.08.2006,
by asking the Applicants to make individual comprehensive
representation, pin pointing all there points, before the 2ad Respondent
within one month and the 22 Respondent was directed to consider the
same. It was made clear that if the 2nd Respondent was not competent
to consider such matters, then he should refer the same to the fourth
Respondent for taking a final decision. The Respondents therein were
asked to pass appropriate orders and to communicate the same to the
Applicants within a time frame of three months. In compliance with the

said direction of this Tribunal, the Applicants filed representations

G



A

"

dated 30.08.2006; which were disposed of by the Railway authorities,
on 31.01.2007, stating therein that “the provision of giving alternative
appointment has already been withdrawn in case of Asst. Drivers and
ASM by Railway Board letter No.E(RRB)2001/25/21 dt. 04.09.2001. It
was therefore decided not to proceed with the matter of alternative
appointment in favour of the Applicants.” It was also clarified that such
appointment cannot be considered as a matter of right and that there
was no commitment by Railways regarding absorption of medically
unfit candidates in alternative grades. It was further stated that
powers of the Railway authorities for giving alternative employment is
discretionary. The Applicants have no legal right for alternative
appointment. Therefore, there is “no scope for giving alternative
appointment to them.” Aggrieved by this decision the Applicants have
again filed this Original Application under Section 19 of the
Administrative Tribunals Act, 1985 and have sought for the following
reliefs.
i) Set aside and quash the impugned order dated
31.01.2007 issued by the General Manager
(Personnel), Maligaon, Guwahati whereby the claim
of the Applicants for alternative appointment has
been rejected.
i)  Direct the Respondent authorities to consider the
claim of the Applicants afresh by giving due
weightage to the fact that the Applicants had been

empanelled much before the issuance of the Railway
Recruitment Boards Notification dated 04.09.2001

and the fact that the said Notification was not
. applicable on a retrospective basis, and accordingly
appoint the Applicants in alternative posts.
2. The Respondents have filed written statement stating that

the appointment letters for Diesel Assistants could be issued only to

7



e
those candidates who [found medically fit, that in case of those

Applicants, who failed in the medical fitness test, their being advised to
appear in further medical test did not amount to a commitment to offer
alternative jobs to them, that the action was taken to obtain a clear
picture about the category-wise fitness of the App]icapts for suitable
jobs in case a decision was taken to offer alternative appointment(o the
Applican@in future; that the queg.tion of offering alternative jobs was
examined but in view of the Railway Board’s decision dated 04.09.2001
withdrawing the provisions for offer of alternative api:ointment to those
who applied for Diesel Assistant Drivers and ASM and Motorman but
were medically unfit for those jobs, this could not be possible; that the
Railway authorities examined the issue in the light of the Railway
Board’s instructions dated 04.09.2001 and came to the conclusion that
Applicants cannot be given alternative appointment as they have falled
in medical examination for the post they had applied for; that,
unfortunately the communication of the Railway Board dated
04.09.2001 was not addressed to Zonal Raﬂjway administration and

that the said fact resulted in the issuance of t;he orders for medical re-

|
{

examination as the concerned authorities were not aware about the
withdrawal of the orders at that time. Fina]ly, inconvenience caused to
the Applicants, had been regretted by the Respondents.
3. We have heard Mrs R.S.Choudhury, learned counsel
appearing for the Applicants and Dr M.C.Sarma, learned counsel
appearing for the Respondénts. Mrs Choudhury, learned counsel for

the applicant tried to make out a case in favour of the Applicants and

S



\5

in support of her case cited the decision in A.A.Calton vs. Director of

Education and another, (reported in (1983) 3 SCC 33), wherein it was

held that ‘“existing rights cannot be taken away by giving

retrospective effect to a statutory provision unless it expressly or by
necessary implication provides so.” In Y.V.Rangaiah & Ors. Vs. J.
Sreenivasa Rao & Ors. (reported in (1983) 3 SCC 284), it was held
that “vacancies in the promotional posts occurring prior to the
amendment have to be filled up in accordance with the unamended
rules! The learned counsel has also cited the decision of P. Mahendran
and others vs. State of Karnatake & Ors., (reported in (1990) 1 SCC
411), wherein it was held that “Rules regarding qualifications for
appointment amended during continuance of the process of selection —
Process subsequeﬁtly completed under old rules and select list
finalized accordingly — Legality-of such selec'tluq ;:s:}\not vitiated by the
said amendment of rules. Hence directed to be acted upon for making
appointments: In another decision rendered in Surendra Kumar Das
& Ors. Vs. State of Assam & Ors., (reported in 2000(3) GLT 276), it
was held that “where posts fall vacant and advertisement is issued for
such posts prior to any amendment to the rules, the selection of
candidates must be made in accordance with the rules as they existed
prior to the amendment.”

4, Prior to the call given to the present Applicants, for
interview, the R.B.E No0.211/99 dated 20.08.1999 was in force. Para 2
of said RB.E. . “ reads asunder:

Board have reviewed the policy, keeping in view high
cost of recruitment and the need to adopt umiform

Fz—
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policy for all candidates and for all categories of
recruitment. It has consequently been decided that
the General Managers shall henceforth have the
authority to consider request from candidates of non
technical categories also, who fail in prescribed
medical examination after empanelment by RRB, for
their appointment in alternative category, subject to
fulfillment of the prescribed medical standard,
educational requirement and other eligibility criteria
for the same grade post in alternative category. Such
consideration shall be on the same lines as hitherto
done for technical categories. The decision of the
General Manager regarding availability and
identification of the vacancy in alternative grade,
including other relevant factors required to be
" considered, shall be final.” ‘

Similarly in Railway Board’s letter dated 26.10.1962 it was decided

that “if a candidate selected for a technical category fails in the
prescribed medical examination, he may be considered for an

alternative medical category provided he possesses the requisite

qualification and there is a shortage in that category subject to being

medically fit for that category.”

5. Dr. M.C.Sarma, learned counsel for the Respondents
regretted the fact that subsequent to.withdrawal of these instructions
vide letter dated 04.09.2001 the Respondents were helpless in helping |
the candidates. Because of the‘ communication gap these instructions
were not available before the authorities making selection of the
Applicants. Therefore, inadvertently they ordered the Applicants to
undergo medical test again.

6. Looking to the rival contentions of the learned counsels for
both the parties, it is apparent that the selection for the post started
with the issue of Employment Notice dated 01.10.1996 which was

published on 06.10._1996, when Respondents had the discretion to ask

Z
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the Applicants (when the Applicants were not medically found fit for
the post of Diesel Assistant Driver, after selectioﬁ test) to appear for
further medical test to assess their suitability for alternative jobs with‘
the Railways. Obviously, the Railway Board’s circular dated 04.09.2001
(withdrawing this discretion from the Railway authorities to offer

alternative employment on the basis of second medical test) cannot be

' made applicable to the cases of the Applicants. Therefore, the

reluctance of the Railway authorities not to offer alternative -
employment to the Applicants " . (behind the shield of the
.subsequent circular dated 04.09.2001) ls not sustainable in the instant |
case and the impugned order dated 31.01.2007 is set aside and
Respondents are accordingly directed to consider the claim of the
Applicants for providing them alternative employment as i)er
instructions prevailing on 01.10.1996. The Original Application is, |

accordingly, allowed to the above extent, without any order as to costs.

. (KHUSHIRAM) (MANORANJAN MOHA%T{gg/
ADMINISTRATIVE MEMBER VICE CHAIRMAN

: | | %@Wcmi{% |
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ORIGINAL APPLICATION NO. b 2— OF 2007

LIST OF DATES/SYSNOPSYS

06.10.1996 The Respondent No. 4 ie., the Railway Recruitment Board vide
its Employment Notice dated 01.10.1996 invited applications
[ ——

from eligible candidates for the post of Diesel Assistant Driver.

The/{applicants applied for the same and were issued interview call
letters/admit cards by the Respondent No. 4.
(Annexure — A Series, Page — 12 )

09.01.1998 The Respondent No. 4 published the results of the said interview.

06.02.1998 The Respondent No. 3 * directed the applicants to appear for the
medical tests. ' '

(Annexure — B series, Page - \& )

The applicants appeared in the medical test and were found to be

unfit for the post of Diegel Assistant Dnver
2004 Q5 — ’V@wﬁ

20.02.2003 The Respondent No. 3 advised the applicants to appear for further
' medical test for assessing their fitness for alternative appointment.

(Annexure — C series, Page - 20).

04.03.2003 The Respondent authorities took a policy decision to absorb the
applicants in any other alternative jobs as per their medical fitness.

The respondent No. 3 directed for medical re-examination of the

applicants.
(Annexure — D, Page - 23)
05.03.2003 - The applicants were re-examined by the respondent authorities
18.03.2003 and were found to be medically fit for alternative job. _ ;
(Annexure — E series, Page -24 ) %”(‘ rlﬁav

Bis bl

Pursuant to their medical re-examination conducted in the month
' of March, 2003 the Respondent authorities did not taken any

positive steps for absorbing the applicants in alternative job.
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09.08.2006

30.08.2006

31.01.2007

The Hon’ble Tribunal in O.A No.61 of 2005, after considering all
aspects of the matter was pleased to direct the Respondent
Authorities to consider the case of the Applicants sympathgi_cally.

' (Annexure-F, Pg. 2F )

The Applicants preferred individual representations before the

Respondent Authorities for consideration of their claims.
(Annexure-G Colly, Pg. 34 )

The Respondent No.2 vide Order dated 31.01.2007 rejected the

claim of the Applicants by holding that “the powers of the Railway

Administration  for  giving  alternative  appointments  is

A\~

discretionary. The Applicants have no legal right for alternative

appointment.”

Being aggrieved the Applicants have filed the present Original
Application.

. ——
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BEFORE THE CENTRAL ADMINISTRATIVE TRIBUNAL

GUWAHATI BENCH, GUWAHATI
(An Application Under Section 19 of the Administrative Tribunal Act, 1985)

LED Z(‘/a
i
uz )

Mes- R:-S.

ORIGINAL APPLICATION NO. 62——— OF 2007

%
Tha
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BETWEEN

1. Sri Bipin Chandra Deka
Son of Kabindra Deka
Resident of Sankarnagar, Noonmati

Guwahati — 20

2. Sri Pranabjyoti Khanikar,
Son of Late Srikanta Khanikar
Resident of Khanikar Gaoh,
P.O. _Sarupathar,
District — Golaghat.

3. Sri Mukul Das
Son of Sri Mukula Das
Resident of Village — Chechamukh

P.O. — Haibargaon, District — Nagaon, Assam.

......... APPLICANTS.

_AND-

1. The Union of India,
Secreianyy, .
Represented by the Ministry of Railways

Government of India, Rat! Bhawan
New Delrmi- 1,

2. General Manager (P),
N.F. Railway,
Maligaon, Guwahati — 11.

(98]

. Divisional Railway Manager (P),
N.F. Railway,
Alipurduar.

4. Railway Recruitment Board, Guwahati
Represented by its Chairman
Station Road, Guwahati — 781 001

... RESPONDENTS

4
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DETAILS OF APPLICATION

PARTICULARS OF THE ORDER AGAINST WHICH THE
APPLICATION IS MADE:

The instant application is directed against the impugned ordér dated 31.01.2007
issued under memo No. E/170/LC/NS/572/05 under the hand of the Respondent
No.2 by the Senior Personnel Officer (Mechanical), whereby the representations
submitted by the Applicants have been rejected for granting them alternative
appointment in terms of the Railway Board’s letter No. E (RB) 2001/25/21 dated
04.09.2001. Being highly aggrieved by such impugned order/actions of the
authorities, the Applicants had approached this Hon’ble Tribunal by way of this

instant Original Application.

JURISDICTION OF THE TRIBUNAL:

The Applicants declare that the subject matter in respect of which the application

is made is within the jurisdiction of this Hon’ble Tribunal.

LIMITATION:

The Applicants further declare that the application is within the limitation period
prescribed under Section 21 of the Administrative Tribunal Act, 1985.

FACTS OF THE CASE :

4.1  That the Applicants are citizens of India having their permanent residences
within the State of Assam and are as such entitled to all the rights,
privileges and protections guaranteed to the citizens of India under the
Constitution of India and the laws framed thereunder. The applicants
have a common and identical cause of action and as such have approached

this Hon’ble Tribunal by filing a common Original Application,under Role

4B)(a) o}, the Central Adminisinalive Avibonal Preocedurte Role 19RY,

- 4.2 That the Respondent No. 4 herein, i.e. the Railway Recruitment Board,

Guwahati, vide its Employment Notice No0.2/96 dated 01.10.1996

published on 06.10.1996 invited applications from eligible candidates for

‘the posts of Diesel Assistant Driver alongwith other posts. The applicants

who were ot}:erwise qualified for the said post individually applied for the

Same.
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4.4

4.5

4.6

The applicants crave leave of this Hon’ble Court to

refer to and rely upon the said Employment Notice

No. 2/96 dated 01.10.1996 at the time of hearing of

the instant case.

That in response to the aforesaid applications so submitted by the
applicants herein the Respondent No. 4 issued the interview call letters
alongwith admit cards etc. in favour of the applicants. Accordingly, the

applicants appeared in the written, psychological and viva-voce tests so

conducted by the Respondent No. 4

Copies of the interview .call letters are annexed

herewith and marked as ANNEXURE — A series.

That pursuant to the aforesaid tests, the Respondent No. 4 published the
results of the same on 09.01.1998.- All the '}applicants herein came out
successfully in the said tests and were invited by the Respondent No. 3
vide letter dated 06.02.1998 to appear for the Medical Test. The said letter
also categorically disclosed the fact that appointment letters for the post of
Diesel Assistan’t Driver shall» be issued upon successfully clearing the
Medical Examination and in the meantime the candidates wouid be treated

to be on probation for a period of 12 months.

Typed copies of the aforesaid letter dated
06.02.1998 are annexed herewith and marked as
ANNEXURE - B §eries.

That the applicants had appeared in the Medical Examination conducted
by the Respondent authorities and after undergoing all the tests they were

found to be Medically unfit for the post of Diesel Assistant Driver.

That it is pertinent to state herein that although the applicants were found
to be Medically unfit for the job of Diesel Assistant Driver, yet, they were
otherwise fit for any othér alternative appointment in the Railways.
Considering this aspect the Respondeﬁt No. 3 vide letters dated
20.02.2003 advised the applicants to appear for further Medi'c;al Tests for

assessing their fitness for alternative appointment.

Copies of the aforesaid letters dated 20.02.2003 are
annexed herewith and mdrked as ANNEXURE — C

series.

| ﬁ(’fl(\h o b, Deka .,
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4.7

4.8

4.9

That thereafter the Respondent authorities took a policy decision to absorb

the applicants in any other alternative jobs (Tech/Non-Tech.) as per their .

medical fitness. This is reflected by the letter under No.
E/233/Mech./APPTT/AP/DAD/Pt1 dated 04.03.2003 issued by the
Respondent No. 3 herein to CMS/APDJ wherein the Respondent No. 3
directed the Re-medical Examination of the applicants alongwith 2 other
candidates in order to absorb them in any other posts to which they would

be found to be medically fit.

A copy of the aforesaid letter dated 04.03.2003 is
annexed herewith and marked as ANNEXURE — D.

That thereafter the applicants were re-examined medically by the
Respondent éuthorities and were found to be medically fit for alternative
jobs.
Copies of the medical test certificates issued by the
Respondents in favour of the applicants are annexed

herewith and marked as ANNEXURE — E series.

That subsequently the Applicants have learnt through reliable sources that
the Senior Personnel Officer (Mechanical) vide Office Note dated
23.12.2003 had been pleased to inforrﬁ the Respondent No.2 with regard
to the candidature of the Applicants. In the said Office Note it was
categorically stated that as per Railway Board’s order dated 07.08.2000
and 20.08.1999, the General Manager is authorised to consider the
requests from the candidates empanelled by the Railway Recruitment
Board, both in technical and non-technical categories, who have failed in
the prescribed medical examination for the posts, against which tﬁey have
been empanelled, subject to the ﬁ;lﬁllmént of the prescribed medical
standard, educational qualification and other eligible criteria for the
alternative posts. It was also stated in the Office Note that the Applicants
were empanelled by the Railway Recruitment Board prior to issue of the
Board’s letter .dated 04.09.2001 and tﬁe same was submitted for
consideration and for the approval of the Respondent No.2, specifically for

absorption of the Applicant No.2 as Khalasi (Signal).

The Applicants crave leave of this Hon’ble Tribunal
to produce, refer to and rely upon the said Office
Note dated 23.12.2003.

Rapin e Ders



4.10.

4.11

4.12

That, since no positive action was forthcoming from the Railway

* authorities pursuant to their medical re-examination conducted in the

month of March/2003, the Applicants had approached this Hon’ble
Tribunal by way of an Original Application, which was registered and
numbered as O.A. No. 61/2005. The said Original Application was
contested by the Railways by filing a detailed written statement and the
matter was heard at length by this Hon’ble Tribunal. Vide order dated
09.08.2006 this Hon’ble Tribunal was pleased to dispose of the original

Application by holding that “Applicants’ case deserves sympathetic -

consideration. Therefore, we direct the Applicants to make individual
comprehensive representations pinpointing all these matters before the
second respondent within one month from today and on receipt of such
representations the second respondent will consider the same or if he is not
corripetent to consider such matters, will refer the same to the Fourth
respondent for taking a final decision passing appropriate orders
communicating the same to the Applicants within a time frame of three

months thereafter.”

A copy of the said order dated 09.08.2006 passed

by this Hon’ble Tribunal in Original Application _ .

No. 61/2005 is annexed herewith and marked as
ANNEXURE - F.

That, accordingly the Applicants in terms of the directions of this Hon’ble
Tribunal filed their individual representation dated 30.08.2006 before the

Respondent No.2 for considering their claim for alternative appointment.

"Copies of the said representations so ﬁled by the
Applicants on 30.(.)8'.2006 before the Respondent
No.2 are annexed herewith and marked as
ANNEXURE - G Colly.

That, the Applicants were accordingly expecting a favourable
consideration by the authorities. However, to the utter shock and surprise
of the Applicants, the Senior Personnel Officer (Mechanical) under the
hand the Respondent No.2, vide impugned order under memo No.

E/vl 70/LC/NS/571/05 dated 31.01.2007 was pleased to reject the claim _of

the Applicants by holding that “the power of the Railway administration

—

for giving alternative appointment is discretionary. The Applicants have

o legal rights for alternative appointment. There are clear-cut instructions

from the Railway Board not to consider such cases. Therefore, taking all

X
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these factors together, the undersigned comes to the conclusion that there
is no scope for giving alternative appointment to them now and their

request is, hence, regretted.”

A copy of the said impugned order dated
31.01.2007 issued under the hand of the Respondent
No.2 is annexed herewith and marked as

ANNEXURE - H.

S. GROUNDS FOR RELIEF WITH LEGAL PROVISIONS:

5.1

52

53

For that the Respondent authon'tiés have acted in a manner contrary to
their own decision by not considering the cases of these applicants herein
for appointment to alternative posts by issuing the impugned Order dated
31.01.2007. The communication dated 04.03.2003 (Annexure — E) itself is
self-explanatory in this regard. The respondents had themselves
considered the applicants to be fit for other jobs apart from the job of
Diesel Assistant Driver and as such had directed for their re-medical
examination. Hence, the observations made contrary thereto by the
Respondent No. 2 in the impugned Order dated 31.01.2007 are bad in law
and cannot hold sway. , |

For that the Respondent authorities had on their own accord directed the
Applicants to appear in the re-medical examination and had intimated

them that they would be absorbed in alternative jobs. The applicants upoh

—

the bonafide belief and faith had appeared in the same and were duly
declared to be fit for alternative posts. As such, the action of the

authorities of now relying upon the Notification dated 04.09.2001 and

denying the Applicants an alternative posting is arbitrary, malafide,

e e

capricious and whimsical.

For that a bare glance at the impugned Order dated 31.01.2007 issued
under the hand of the Respondent No. 2 clearly reveals that the said Order
has been passed without application of mind to the relevant factors. The
said notification dated 04.09.2001, on which such heavy reliance has been
placed by the Respondent No. 2, had been dufy considered by this Hon’ble
Tribunal, in the Order dated 09.08.2006. This Hon’ble Tribunal had
categorically dealt with the matter regarding the retrospecﬁve effect of the
Notification dated 04.09.2001 and had thereafter held that the Applicants
case deserves sympathetic consideration. As such, the impugned action of

the Respondent Authority of rejecting the claim of the Applicants on the

@_‘N A Lt\ D&W/\@
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55

5.6

5.7

basis of the same Circular dated 04.09.2001 tantamount to a contumacious
conduct on the part of the authorities. The said impugned Order dated
31.01.2007 is accordingly liable to be set aside and quashed and the
Respondent Authorities are liable to be directed to reconsider the claim of

—_—

the Applicants and absorb them in any alternative employment.

For that the policy decision taken by the Railway Board on 04.09.2001,
not being retrospective in nature, the case of the Applicants cannot be

brought under its purview, since they had been empanelled in the year

1998 itself and as such, the Respondent No. 2 in colorable exercise of

power has i_ssued the impugned Order dated 31.01.2007 and has sought to

P

illegally deprive the Applicants of their genuine claim for an alternative

appointment.

——

For that the Respondent authorities have acted in an illegal, arbitrary,
malafide and unreasonable manner in refusing to appoint the applicants till
this date in terms of their own policy decision. The refusal on the part of

—_—
the Respondents to grant the Applicants the benefits of an alternative

appointment has gravely prejudiced the Applicants since they have

foregone several other employment opportunities under the bonafide belief

 that they would be considered for appointment in an alternative post.

For that the actions of the Respondents apart from being illegal, arbitrary
and malafide are violative of the applicants’ fundamental rights as
guaranteed under Articles 14, 16 and 21 of the Constitution of India. The
Respondent No. 2 has erroneously held that the Applicants have no legal
right for alternative appointment. The said finding is ipso-facto contrary to

the earlier policy decision of the Railways. As such, the impugned Order
dated 31.01.2007 is liable to be set aside and quashed.

For that as has already been mentioned hereinabove the respondents have
already conducted written psychological and viva-voce tests upon the
applicants and have found them to be eligible for jobs in the Railways. As
such, when the applicants were found to be unfit in the medical test

conducted for the post Diesel Assistant Driver the applicants were re-

examined medically in order to absorb them in alternate posts. Such

action on the part of the Respondents have led to bonafide and legitimate
C L e e e

expectations having accrued in favour of the applicants. The Respondent

‘No.2 in a most illegal manner, without taking into consideration the

directions of this Hon’ble Tribunal has denied the claim of the Applicants

~ vide impugned Order dated 31.01.2007.

PO

-
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5.8

59

For that the very fact that the applicants were subjected to further medical
test for assessing their fitness for alternative appointment and the issuance
of the letter dated 04.03.2003 and the office note dated 23.12.2003 clearly

goes to show that there existed and still exist certain vacancies in posts

against which the applicants can be accommodated. It was in the backdropv

of these facts and circumstances that a élecision was taken to
absorb/appoint the Applicants in posts for which they are found medically
fit. As such,‘ the action of the Respondents in failing to appoint the
applicants in posts commensurating with their qualification and medical
fitness is ex-facie illegal, arbitrary, malafide, unfair, unreasonable and
capricious. The applicants have been discriminated against without any
reasonable basis or justification. There has apparently been a mechanical
approach to- the issue at hand in total disregard to the rights guaranteed to
the applicants under Articles 14 and 16 of the Constitution of India. As
such, the impugned Order dated 31.01.2007 passed by the R_eépondent No.
2 is liable to be set aside and quashed. This Hon’ble. Tribunal may be

pleased to direct the authorities to absorb the Applicants in alternative

—

posts.
—

For that the Respondent No.2 while issuing the impugned Order dated

31.01.2007, failed to take note of the fact that the grounds on which the
claims of the Applicant’s has been rejected, had beén categorically dealt
with by this Hon’ble Tribunal in the Original Application No.61 of 2005.
The aforesatd Circular dated 04.09.2001 was duly brought to the notice of
the Hon’ble Tribunal and after vdue consideration, the Order dated
09.08.2006 was passed by this Hon’ble Tribunal. Further, the said
authority failed to appreciate the fact that by subjécting the applicants to

further medical tests for assessing their fitness for alternative appointment

coupled with the issuance of the letter dated 04.03.2003, the Responde;;s

had held out a clear and unequivocal promise to the applicants. On such
¢ bt

promise being held out, the applicants had been made to believe that

appointment orders/letters would be issued shortly in their favour. On such
belief, the applicants had forgone ‘several employment opportunities that

arose since March 2003 and as such have altered their position. Under

~ these circumstances the Respondents are estopped from taking a different

stand and/or to refuse to appoint the applicants in posts commensurating

i

“with their qualifications and medical fitness in the light of the settled

principle of Promissory Estoppel.

5.10 For that the Respondent No.2 while holding that “the powers of the

‘Railway Administration for giving alternative appointment is

Bipin ah. Oween.
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6.

discretionary” has failed to appreciate the fact that discretionary powers
cannot be unfettered. The Applicants not only have a due and legitimate
right to be appointed against an alternative post, in' view of the certain
policy decision of the railways but have also accrued a genuine and
legitimate right, pursuant to the medical re-examination in the year 2003.
As such, the impugned Order dated 31.01.2007 is liable to be set aside and

quashed as the same has been passed in a most high handed and arbitrary

manner.

5.11 For that in any view of the matter, the impugn.ed‘ Order dated 31.01.2007
passed by the Respondent No.2 is had in law. The said Order has been
passed without application of mind to the relevant factors. This Hon’ble

Tribunal may therefore be pleased to set aside and quash the same. The

balance of convenience is strogglx_m_ﬁwf the applicants herein and

— : - :
thus it a fit case where this Hon’ble Tribunal may be pleased to grant

appropriate interim reliefs to the applicants.

—

5.12  For that this application is filed bonafide and in the interest of justice.

DETAILS OF REMEDIES EXHAUSTED :-

The Applicants declare that they have no other alternative and efficacious remedy

available to them except by way of this instant application.

MATTERS NOT PREVIOUSLY FILED OR PENDING BEFORE ANY
OTHER COURT:

The applicants declare that no other application, writ petition or suit in respect of
the subject matter of the instant application is filed before any other Court,

Authority or any other Bench of the Hon’ble Tribunal nor any such application,

~—

writ petition or suit is pending before any of them.

—

'RELIEF SOUGHT FOR :

Under the facts and circumstances stated above, the Applicant prays that this

application be admitted, records be called for and notice be issued to the
Respondents to show cause as to why the reliefs sought for in this application
should not be granted and upon hearing the parties and on perusal of the records,

be pleased to grant the following reliefs:

. o
/o ch Deteer . R
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8.1

8.2

8.3

8.4

10

Set aside and quash the impugned Order dated 31.01.2007 issued under
Memo No.E/170/LC/NS/572/50- under the hand of the General Manager
(Personnel), Maligaon, Guwahati, whereby the claim of the Applicants

for alternative appointment has been whimsically rejected (Annexure-H).

Direct the Respondent Authorities to comsider the claim of the
Applicants afresh by giving due weightage to the fact that the Applicants
had been empanelled much before the issuance of the Railway

Recruitment Boards Notification dated 04.09.2001, and the fact that the

said Notification was not applicable on a retrospective basis, and.

accordingly appoint the Applicants in alternative posts.

Costs of the Application.

Any other relief(s) that the Applicants may be entitled to under the facts

and circumstances of the instant case and/or as may be deemed fit and

proper by this Hon’ble Tribunal considering the facts and circumstances

of the case.

INTERIM ORDER PRAYED FOR :

Pending final decision on the application, the applicants seek the following
interim relief

A direction to the Respondent authorities not to f

Il up any vacant posts, if

available, during the pendency of the instant Original Application and without
leave of this Hon’ble Tribunal,

10. PARTICULARS OF THE LP.O:

28013564
o) IS ES

(i) LP.ONo.

(i)  Date : 2@120077
(i)  Payable at . Guwabhati.
LIST OF ENCLOSURES:

As stated in the index.
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VERIFICATION

I, Sri Bipin Chandra Deka, aged about 3£ years, Son of Sri Kabindra Deka,
Resident ‘of Sankar Nagar, Noonmati, Guwahati — 20, do hereby solemnly affirm and
verify that T am the Applicant No. 1 in the instant application and as such, T am fully

conversant with the facts and circumstances of the case. The statements made in

paragraphs L33, 4:) fo. 4: 6, 4. F(Partly), 4.8 (patiy) 4.16(pa Hy), 4.1, 4.1 2( pastt rgeh '
true to my knowledge and - those made in paragraphs

, 4,9, :
4. F(party), f’,‘.&.(P.C!Wb),\.‘ft’.‘?.(mﬂ&),..‘h.’.'?. Gparttn) are true to my

_ Hhose nade & pacmgrapl 5 ave pue b my I:egal) aclice andt
information derived from records, which I believe to be true and | the rest are my humble _@;_12

-

submissions before this Hon’ble Tribhnal.

And I sign this verification on this the gﬂaay of March, 2007 at Guwahati.

Lpin ch. Beteec

SIGNATURE OF THE APPLICAN T.
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ANNEXURE -B

N. F. Railway
Office of the Divl. Railway Manager (P)
Alipurduar Junction

No. E/283-Mech/Apptt/AP(DAD) Dt. 06.02.98.

To

Shri Bipin Chandra Deka : NF No. 6
C/o — Sri Gobinda Deka

Noonmati (Shankar Nagar)

P.O. Noonmati, District — Kamrup, Assam

Sub.: - Offer letter for Medical examination as Trainee Diesel
Assistant Driver in the pay scale of Rs. 3050-4590/- in
Mechanical ........

I GM (PYMLG’s ............ L/No. F.228/57M) Pt.II ......
02.02.98 you are hereby called for Medical examination for the post of Diesel
Assistant Driver against RRB on  Pay Rs. 3050/- per month in scale of Rs. 3050-
4590/- plus usual allowance as admissible from time to time.

a) Appointment letter for Trainee DAD will be glven after being passmg the
Medical examination.

b) You will be probation for a period of 12 months and during this period
you will have to undergo training for a period of 12 months and on
satisfactory completion of your training you will have to pass the
. examination. If you fail in the examination, you will be discharged from
* service without notice.

c) If the termination of your service is due to some other causes, you will be

entitled to a notice of 14 days of pay in lieu thereof.

d)  Offer of appointment is provisionally. The offer subject to the
verification of character and antee... ....... as per General Rules and
. other recruitment.
e) R/2 /Set Class pass No. 3/5466 dated 07.02.1998 is enclosed for cover the
- journey.

f)  Please report to this office by 7-3-98.

i’ Sd/- Tllegible
€ertified tru Divisional Railway Manager (P)
e Copy N.F. Railway, Alipurduar Jn.

NS

Rakhee Sirauthiag Cho r
. ADvoca T 7
I
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ANNEXURE -B

N. F. Railway
Office of the Divl. Railway Manager (P)
Alipurduar Junction

No. E/283-Mech/Apptt/AP(DAD) Dt. 06.02.98.

To

Shri Pranabjyoti Khanikar NF No." | 129
Khanikar Gaon, Sarupathar
District- Golaghat, PIN- 785601

Sub.:  Offer letter for Medical examination as Trainee Diesel
Assistant  Driver in the pay scale of Rs. 3050-4590/- in
Mechanical ........

GM (PMLG’s ............ L/No. F.228/57M) PtI .......
02.02.98 you are hereby called for Medical examination for the post of Diesel
Assistant Driver against RRB on  Pay Rs. 3050/- per month in scale of Rs. 3050-
4590/- plus usual allowance as admissible from time to time.

a) Appointment letter for Trainee DAD will be given after being passing the
Medical examination.

b) You will be probation for a period of 12 months and during this period
you will have to undergo training for a period of 12 months and on
satisfactory completion of your  training you will have to pass the
examination. If you fail in the examination, you will be discharged from
service without notice.

c) If the termination of your service is due to some other causes, you will be
entitled to a notice of 14 days of pay in lieu thereof.

d) Offer of appointment is provisionally. The offer subject to the
verification of character and antee... ....... "as per General Rules and
other recruitment.

€) R/2 /Set Class pass No. 3/5466 dated 07.02.1998 is enclosed for cover the
journey.

f) Please report to this office by 7-3-98.

Sd/- Illegible
Divisional Railway Manager (P)
N F. Railway, Alipurduar Jn.

 Rekhee Sirauthfa Chowdhary
. ADVOCATE
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1.Choudhury, G.Rahul & S.Das.

CrRee ' [ ‘*Mﬁm@#‘rﬁw@w“ﬂ” e
i DS .

CENTRAL ADMINISTRATIVE'TRIBUNAL
' GUWAHATI BENCH

Oc1q1nal Applicatlon No. 61 of 2005.

Laleo oF Order: This, Lhe 9th Day of I\uguql 2006.

HOITBLI SR KLV, SACH I)/\Il/\lllil\ll VICE CHAT RMAN

HON' BLE SRI GAUTAM RAY, ADMIUISTRANIIVE MEMBER
S Ripin Chandra beka

S/0 Kabindra Dok

Resident. of Sankar nagar, Noommat i
Cirvihal 1=20),

Sri Pranabjyoti Khanikar

5/0 lLate Srikanta Khanikarx
Resident of Khanikar Gaon

P.0O: Sarupathar

Dist:Golaghat. \

Ori Mukul Das
Yo Uri Mukula bag
Wsident of Village: Chechamukh

O: Haibargaon, Dist: Nagaon
ssam. '

. . . Applicants

Sr. Advocate S/Shri

K.N.Choudhry & Advocates

- Versus -

The Union of India-

Represented by the Ministry of Railways
Government of India.

Goeneral Mznlnq(:r ()

M.F.Railway, Maligaon
Guwahati -11.

The Divisional Railway Manager (P)
N.F.Railway

Alipurduar.

Raiiway Recruitmenlt Board
Represented by its Chairman
station Road, Guwahati-01.

. Certified to tiue Copy

mumeeShmuthmowu%mv
ADVOTaTE-

7. ANNEXURE_F



T + « .« Respondents.
N B _
1 N S ’

By Mr. 3. Sengupta, Railway Counsel.

(1"; L prteeane L
LR DI DA 13 3 W Q

o R"D"E R

“ACHLDANANDAN K V (V C )
! oy !' »(V,,.u.j;z'ncm ita
; - 4 ‘ inf,b : fu;% rroe e

The applicants,_ three in numbers, originally
!

Applied foriitherpost 1.of :Diesel Assistant Driver (DAD in
shorl) in :response¢ toefth Employment Notice dated
01.10.1996.

L]

They appeared in the written, psychological

[ '.‘l

and viva- vocewtests and have quallfled in all except in

mchadl test so conducted by the respondents. in the

medicsl Lest it is stated that they are not qualified to

the  category:: for  which -

advertisement  were made.

TNereafter, 'vide letters all dated 20.2.2003 at Annexure-

Jqeries applicants: were again asked Lo appear in the re-

/
meeli oy cxaminat yon for - asacnni ng their [itneng for

alttcrnad ive cappointmenl . The applicant. were  re-examined

medically ' and  found medically (i for  allornative

Appointment. . Byl Lhereafter nothing was heard., Apprlbicanty

contend  Lhat  since Lhey have Alvcady qualificd in 1 he

Lesls held earlier also been found medically [it

subsequently, they are entitled for grant of alternative

dppUlHLmenL. Hence, this Original Appllcatlou seeking for

Lhe following reliefs:-

-
4
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b ;QQ-

\ 8.1° Direct the respondent

authorities to
)h‘lnrb/«lppl icanta i amy olther altornal e
POsE3 . to which they are found medicalty
fil PUT Bwant: 1oy thoiy Pesmodion )
r~" nnnml fon conduc Lad

t March 2003,

. ‘..

(1J.)’t (o';r of the application,

"(l'.i..‘j.)"" l\ny other “reliol (s) may e

enbilled 1o
under the fac,l_s and

, circumslancoes ol the
TEOAPE L ! ‘and/or ag may deom  riv g P opor
L ’{fg'condiderlng Lhe Taclts and Circumstances
S 1 of the- case :
“iespondents have filed 'a detailed written

statement contendlng that appllcanL that the privilege
for ¢ztending the benefit of alternative appointment hag

beoen  withdrawn in 2001. No appointment order Wi issued

Po the applicant SO their claim tha Lhey are ont i o bo

'dLLr*rnaL.ch appo.tntmeuL uunuol_ be aceepted. 1n Lerms  of

the prev1ous letter dated 20. 8. 1999 issued by the Railway

Board there was a prov181on for conelderlng the cases of

mod1<a]ly unfit DpADs against alternative posts, in
cgquivalont grade, provided they fulfill other

requirements of the alternative posts and also Vicaneios
exists and General Managers ol the Z0onal Railways coulqd

consider such appointments on consideration of each

individual Case records,

As such, divisional authorilies

vere required to keep all details/particulars ready for
future use, if required. These Railway Board’'s letters do
' , \

not give any guarantee for app01ntmenL to any post to the

moedically  unfit bPersons. Therefore, in view of the

Yailway Board’

'
.

8 policy decision of 2001 there is no scope




e BN e et : 4 N .
AR 3 )

30- e

\‘ . ) _5 . , ,
i1or  oenga ing.” an medical unfi rson in her
4 g g\%m P ﬂy( e y t personal . othe

taLegory p?ftq “gba31s of thelr selection in other
¢ ":v,_ Y 2 e ¥ ty
S 1
n':‘ ;"_v i
.DOo 8 %%kegulw} 'a%”c”w,and candidates selected for the
category of A?SLStant Drzver Wlll not be eligible for any j
aJternatlve appointment if .they fall in the final medical
v/aminatlon bﬁgore appointment. .
X ' e 4 g‘
. t[’. X q‘ ‘ N LN . ' i
3. We have heard Mr 6. Rahul learned counsel for - |
Lhe appllcant and Mr S Sengupta, learned Railway counsel 34 1'
lor Lhe respondents. Counsel for the parties have taken ’
Ces .f‘{ ﬂ(’} uﬂ'f f‘ rvgy bae L * ,
our attentlon “to various pleadlngs, evidence and ?‘
;4;‘ '\.‘,.;i i R ’ ! o
. . ! . 1
m::l‘c:muls placed on record and we have given due | " |
'.r‘;-'(s*/ FLAveiae e o0 ' 8
consideration, to the Same. Counscl for Lhe applicants : i
Flesey, L oweii Tie : o )
submita rhat since  the applicants have passed in the ‘
written, psycholeqgical and viva-voare tests and also in o e
- R A S
"".;j‘i_lu- Poecmediend craminat jon, Vhe o, EED ETY B TR I (REY '

1.

A cirnat ive appointment., - The

L
r./lu-v Band, - subaio o

Aternative appointment . LS in

Bailuay  connsel,  op I he

Ahin Binte ey Sy RIRER f o

Cral e novi,  therolor,

Lhelr case could . not: be congidered for allernative

appointment, o

4. It is : borne. out .from the records that the

;qurrrki.sement was of 01.10.199¢, result. of Lhe intorview

cthe  applicants  were

v published  on 09.01.199g9,

medically tested and _was

found unf it Lor DAD,
-—

‘subsequently they were again ask

ed Lo appear for re-




medical  examination  for

alternative appointment
T

on
) ¥ . '

20.02 ‘003 in which they were found Lit. Counsel lor Lhe
"“-—-——————-..__“‘*-——-‘—

l"ﬁr";'g:lvw EALn

.uqnu<ants has’ drawn our attention to Annexure-I of the
Frivge )\

reply JLalunenL, a""(‘opy ot the Ranlwny Board lottor

fugs tﬂ? T LTS Ur&q S b
20.08. 1999, whereln it was

’

Manager has the authority to consider the requests from

1
¢

it edd

stated that the General

nEYy o '
I he candidates empanelled by RRBs but . failing on
'-‘,,pxi L

preseribed medical Lest for alternative appointmenl. The
Failway counsel, on

the other hand, took our attention .o

Nninezyre-11

of their reply statemen!. wherein il. has been

specibical Ly cloriliod Lhat. so)octod candidalog

briver/ ASM/Motorman, if fall

lNor
AV B

in the final modical

cramination,  will  not be elidible for alternative
{
appGiiitnent, For belter appreciation, paragraphs 4 & 5 of

—r

the said letter is reproduced below: - ‘

-_—_ —m e A ———— e

"4, Candidates selectced for L)lc. cial cqory

of Assistant Driver/A‘M/MoLorman will also

. RV not be eligible fbr _any _alternalive

a " \ appointment if they fail in_ the final

;3 } medical examination conducted by the
/ Railway before appointment, for any reason.

” 9. The fact that candidates  who
the  Medical __ examination Ltor
categories will not bc engLblo for any
‘alternative appointment on the Railways
should be mentioped Clearly in lLhe
employment notice so as to discourage those
candidiates wuho  do

et tal ey e
reauirements from gt ineg .

fail in
l.hu.'»x(j

meediond

. i .
How, VThe issue cenbLer s el bhiee opoeeeat Sy e 1o

whic Phesr P he appbicants have (qest

leceqr 1 aeglat Fovr st ) e

WLernative appointmént since they have beén re-moedicol ly




examined .and found fit for

alternative appointment.
'fy),‘ . e‘h ’.‘/ AT cur .y - ¥ .
Referring Annexure -2 learned Railway counsel contends
y‘ e, Lt .
l!m_ i coY D e -
that.  as per . pollcy dec131on of the Railways such
L x(ar{»a | NPT
‘g D R

alternative appoxntment has been stopped.

It is apparent
N— '?Mteq~ -]

that,  Lhe Annexuro -2 letter 'i"

> S issued by Lhe Rallway
;nx‘ Qv
Board, Mlnlstry of Ra;lways, way back on 04.09.2001 but
L ‘i,“uh {r :

| hey appllcants ’ have ‘been \called

for re-medical
X et 'y 3 .

“Zamination oﬁ 20 02. 2003 The Railway counsel submits

‘Thdt dLoresald letter was communlcated to respondents’

office only on 08.04. 2003 and therefore, the applicants

vere re-medically examined inadvertently. Counsel for the

-

upplicant, on the other hand, submlts that since Lhe

advnrllsement was 1ssued in 1996 and selection was done
~ N ———————

(_\l.': ‘_\—T\
S 1998, the 2001 circular is not applicable in the
" N — .
.,
"s\”nl teant f e cane gy he Bame hay no retroapect iva of Foc) '
R ".’L.s \\
BN and therefore, the case of tho

applicants should have

been considered by the

-

respondents  for alternative

Appointmemt  in terms

of prevailing rules as on |4uy

—

during which the General

Manager had ample power
» ‘\

was nolf done in Ehis

consider such

appointment,  which
e—— - - - '

. ‘ )
case. Counsel further argued that re-medical examinalion
ol the dppllcanLS after issuance

Y

suggests  that ,respoudcnts are

[V

of Axunextxru-}f‘<tir(nnlnr

considering applicant s’

case with reference to old rules.

llowever,  consideri ng  the enlire  aspects and

upon hearing learned counsel for Lhe parties, we are of

to.

-

T Imnmmeee



e upiuion .that applicantsf

case deserves sSympathetic

contideration Therefore, we direct the
——— \

Applicants g

mnke individual

(omprehenSJve represent

ations pinpointi ny

S I N FTRTITN Mot Ly sy holore L he

Aavond responedog

—_—
From: Loday fand o receipt  of agen fepresentat jony,

VLR O
mont b

Fheo second reapondent will o Pder P he s Or it he

nal Compelont g

[

cones ldt' such mal by g vii |

i, rebar o

SO Lo e f«)urth u::,pondenl. for t.akung a final decision

passing appropriate orders communlcatlng the same to the

appli Canly within

a "time frame of  three montnhs

thereafter.

The Original Appllcatlon
OVAOVL Z)\ ' he cin

is disposed of as
cumstandes, No order as (g costg.,
|

NER

: o ¢
Qare of Application ¢ ? 5
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The General Mmiager @),
North East Frontier Railway, -
Maligaon, Guwahati - 781011

RO TG A AR LI

Sub:  REPRESENTATION IN TERMS OF THENQRDF D 09.08.2006
PASSED" BY : THE HON’BLE MINISTRATIVE
TRIBUNAL, Ggwmn BENCH IN ORIGINAL APPLICATION NO.
6112005, . .

te ot ‘.(-.r,-,u

. . . " .
. TR by, :“» byt P
Sir, A j.—"! R
Mt w"”’.,‘}i““"" ' P

With due regard I would hke to place the followmg facts for your kmd
perusal ard necessary actxon.

1. . That, the Railway Recmi{thent Board vide its employment notice dated
01.10.1996 bad invited applications from eligible candidates for the post 6f Diesel
- Asgistant Driver. The undemgned applied for the same and was nssued an Interview
Call Letter/Admit Cerd. by the emd lewny Recruitment Board. Suhsequently, the

results were publmhed on 09.01.1998, and on 06.02.1998, the Dmsqonnl Railway

Manager (P), N.F. Railway, Alipuxjxinu call the undersigned to appear for a medical
test. i

2. That, however, the undersigned could not cloar the medical test and was

found to be unfit for the job of Diesel Assistant Driver. It is pertinent to state that

the undersigned was found, otherwise, fit for any other alternative sppointment in

the-Railway and accordingly, considering this aspect of the matter, the Divisional

Railway Manager (P), N.F. Railway, Alipurduar vide his letter dated 20.02.2003

advised the undersigned to eppesr for further medical test for nssesamg his fitness
for alternative appointment.

3. That, thereafter the Divisional Railway manager (P) vide his letter dated

04.03.2003 informed that your goodself vide letters dated 10.09.2001 and

18.02.2002 had edvised to absorb the undersigned in alternative job as per his
medical fitness.

4, That, however, no positive action was forthcoming from the authorities and

under compelling circumstances, the undersigned spproached the Hon’ble Central
Administrative 'Tribunal, Guwahati Bench, by way of an Original Application which
was registered and numbered as O.A. No. 61/2005. -

1

S Certified/f0\be) true Copy

. ) RakI;ee .Sirautlﬂa-géwdhnry _

ADVOCATE
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" s, That, the said Original Application came up for final hearing on 09.08.2006

end the Hon’ble ’Ihbuna} was. Qf the opinion that the case of the undersigned

I
1’8
deserves sympath g mwﬁﬁlﬂe{g‘t‘xgn. 'I'he Hon’ble ‘Tribunal funher directed the E’;‘

undersigned to mnke a comprehenmve repreaentanon before your goodself for
taking a final daomon mtho mnttor o ‘ ‘

!",(’ .?“f‘-‘ SRR ;- ; | S '
- ! 0 4 .
6. 'Ihat, the undemgne(! humbly states that he is, otherwnae comple‘lely medxcnlly '

fit for any alternative nppomtment and consldermg the hardship, which bas jbeen
faced by the undemgned, he humbly appeals before your goodself to ook mto the

- T ST

matter with a sympathetlo view. and consldenng his case for appointment in any ;!
Ny arte S st .
other alternative post in thn NF. leway ? g x

For this act of kmdness, the undersigned shall be ever graieful to: your
goodself '

} ‘ .
" Copy of the Order dated 09.08.2006 passed
: by the Hon’ble Central Administrative
Tribunal in O.A. No. 61/2005 along with
L : the necessary teshmomals lB enclosed

herewith for .your necessaxy pemsal and
further action in this regard.

. Yours faithfully,
K Bripin’ . Desun
(BIPIN CHANDRA DEKA)
Son of Sri Gabindm Deka, -

Residerdt of Sankamagar, Noonmati,
. Guwahati - 781 020

Copy to :

~ The Chairman, Railway Recruitment Board, Station Road, Guwahati — 781 001.

i
A 7?)4-‘p:’n ch. Seswa. .

(BIPIN CHANDRA DEKA)
Son of Sri (zebind g Deka,
Resident of Sankarnagar, Noonmati,
Guwzahati — 781 020

b drboe o R TR SR
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ydio A,

To, ' . "

The General I;}Iax‘)nger P,
North East Frontier leway,

Maligaon, ‘Guwshati — 781011 |
’ 5“5}%@“%%314,\;5‘1#»;)'7.,

Sub: REPRESENTA’I'ION IN'TERMS OF THE

ATED 09.08:2006
PASSED - BY THE - “HON'BLE CENTRAL ADMINISTRATIVE

TR[BUNAL GUWAHATI BENCH IN ORIGINAL APPLICATION NO.

612005 e
I ¢ N : ;
Sir, o " ¢
: _ .
- v With due regard I would hke to place the following facts for your‘kmd

perusal and necessary action. 1
P | X
1

‘That, the Railway Recruitment Board vide its cmployment.: notice""datcd
, -
01.10.1996 bad iavited applications frowm eligible candicates for the post of Dicsel

..{
.

L

Assistant Driver, The undamgned applied for the same and was issued an Inta(vww
Call Letter/Admit Card by the smd Railway Recruitment Board. Subsequc"tl 7, the

results were published on 09.01. 1998 and on 06.02.1998, the Divisional leway

tost.

2. Tha hoWeVer, the undersigned could not clear the medical test and was

found to be unfit for the job of Diesel Assistant Driver. 1t is pertinont to state that
the undersigned was found, otherwise, fit for any other alternative appointment in
the Railway and accordingly, considering this espect of the matter, the Divisional
Railway Manager (P), N.F. Railway, Alipurduar vide his letter dated 20.02.2003

adyised the undersigned to appear for further medical test for assessmg hig fitness
for alternative appomtment

3. That, thereafter the Divisional Railway manager (P} vide his letler dated

04.03.2003 informed that your goodself vide letiers dated 10.09.2001 and
18.02.2002 had advised to absorb the undersigued in altermative job as por his

medical fitness.

1

That, however. no positive action was forthcomiug'from the zuthorities cid

Administrative Tribunal, Guwahati Bench, by way of an Ongnml Appllcunon which
was registered and numbered as 0.A. No. 61/2005.

' Certified fo'

true Copy

Rakhee Sirg & Chowdhary
Apvocarg 7

Manager (P), N F. leway, Ahpurduar call the undersigned to appenr fora medxcal ,
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5. That, the said Original Applicetion came up for final hear ﬁ)g on 09.08.2006

and the Hon’ble Tribunal was of the opinion that the case of tho undexsq,nod

deserves sympathehc conmdemtxon. ~The Hon’ble Tnbunal further directed tho
: t!@ FAgL Ji@ by

undersigned to: make a comprchenmve repnesentzmon before your goodself for
taking a final decision in the matter.

{
1 ~,' ! .9‘.

I’.

6. That, the nnderslgned humbly states that he is, otherwise, completely medxcally
fit for any alternative appomtmeut end considering the hnrdshxp, which has, buen

faced by the undemgned, he humbly appoals before your goodsolf to look mto tho

matter with a aympathehc view and considering his case for nppomtmont in :my
other altemanve post in the N.F, Ranlway

. ‘-
. ‘ ; .

For thxs act of kmdness. the undersigned shall be ever grateful to,

your
goodself

- .
i Copy of the Order dated 09.08.2006 passod
'- by the Hon’ble Central Administrative
- Tribunal iu 0.A. No. 61/2005_ plong, wiili
the necesswy testimonials is encloged
herewith for your necessary perusal and
further écﬁon in this regard.

Yours faithfully,

9)7/’ ]!@M‘o\/»j/ 4) [(/QW( (—ﬁ/é_

(PRANABJYOTT ANIKAR)
Son of Late Srikanta Khanikar,
Resident of Khanikar Gaon,
’ - P.0. Serupathar, Dist, Golaglmt
Copy to: : . '

The Chairman, Reilway Recruitment Board, Station Road, Guwahati — 731 001.

8’ (.‘1. HUVVV’\/L (jlax'—é(v /’\i/\ﬂd//'; /' (’/?.

(FRANABIYOTI KHANIKAR)

Son of Late Srikanta Khanit ar,
Resident of Khanikar Ghon,

P.O. Sarupamar Dist. Golao.mt

Codd

......
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Dated, Guwahati, the(th August, 2006
The General Magager (P),
N“ﬁ East »
Maligaon, Gh ~ 781011

Sub: REPRBM 'vON INTERMS OF THE ORDER DATED 09. 08 2006
. THE :;HON’'BLE CENTRAL ADMINISTRATIVE
AHATI BENCH IN ORIGINAL APPLICATION NO.
Frrtamle ‘ 3
si, v
o
With due rogl'd 3 wonld hke to place the following fncts for your, kmd
; i
L That, the R.nlwq R.ecmitmem Board vide its employment notice dated
01.10.1996 bad invited mphcahom from eligible candidates for the post of Dneael
Assistant Driver. 'l‘lwmdemgnedapphedforthosame and was issued anlntervxew
Call Letter/Admit Card by the md Railway Recruitment Board. Subsequently, the
results were published oa 09.01. 1998 sad on 06.02.1998, the Divisional leway

Manager (P), N.F. Rm]ww Alipurduar call the undersigned to appear for a medical
test.

2, That, howover, the undersigned could not clear the medical test and was
found to be unfit ﬁ:r the job of Diess! Assistant Driver. It is pertinont to state that
the undersigned was found, otherwise, fit for any other alternative appointment in
the Railway and accordingly, considering this aspect of the matter, the Divisional
Railway Manager (P), NF. Railway, Alipurduar vids his letter dated 20.02.2003

advised the undersigned to appeer for further medical tost for asgessing his fitness
for alternative appointment.

3.  That, thereafler the Divisional Railway manager (P) vide his letter dated
04.03.2003 - informed that your goodself vide lefters dated 10.09.2001 and

18.02.2002 had advised to sbeard the- undersigned in alternative job as per his
medical fitness.

4. That, however, no positive action was forthcoming ffom the authoritios aud
undor compelling circumstances, the undersigned spprosched the Hon’ble Central
Administrative Tribunal, Guwahati Bench, by way of an Original Application which
was registered and numbered 85 O'A. No. 61/2005.

Certified ejtrue Copy

Rakhee Sirauthia Chowdhary
ADVOCA TE
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S.  That, the said Origmal Applicahon came up for final hearing on 09.08.2006
and the Hon'ble 'Ih'hlql wn of the opinion that the case of the undemgned
deserves sympathetio oomxdenhon. The Hon’ble Tribunal further dmcted the

undersigned to make & boqrehemm representation before your goodself for
taking a final decision mtho mmr ‘

6. That, the nndmngnod hnmblﬁ ‘states that he is, otherwise, completely med:cally
fit for eny alterpative apﬁomtment and considering the hardship, which has been
faced by the undcmgnod. he humbly appeals before your goodself to look mto the
matter with & sympdheh? view q\d considering his case for appomtment m any
other almmatm post in the N.F R.gslwny

L
For this act of hndmw the undersigned shall be ever gnneful to. your

goodself !

\ " Copy of the Order datod 09.08.2006 passed

. by the Hon’ble Central Administmtive
Tribunal in O.A. No. 61/2005 along with
the necessary testimonials..is enclosed
herewith for your necessary perusal and
further action in this regﬁrd

Yours faithfully,

S Merin P ey
(MUKUL DAS)
Son of Sr1 Mukula Das,
Resident of Chechamukh,,
P.O. Haibargaon, Dist. Nagaon

@
The Chairman, leway Recmxtment Board, Station Road, Guwahah 781 001.

Copyto:

Qe frdcedd Pad)
(MUKUL DAS)
Son of Sri Mukula Das,
Resident of Chechamukh,,
P.O. Haibargaon, Dist. Nagaon
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q TA0- - ANNEXURE H
. \tﬁ NQRIH.EAS,LEBQNH.ERWRAILWAY.

Office of the _
G General Manager (P) el
- Maligaon, Guwahati ~ 11 7.
- No.E/1 70/LC/NS/572/05
41 S Bipin Chandia Defg,
T S/o  Gobind Dekg
, » - Resident qf.S'a,rgl{,_amagar, Noonmat;,
Guwahati— 781 020, Assam,

- Date:3!-01-2007

\/ 2. 8n Pranjyoti Khanikar,

-+ S/o Late Snikanta Khanikar,
Resident of Khanikar Gaon,
P.O. Sarupathar,
(Dise. Golaghat, Assam.

3. S0 Mukul Das,
S/0 S MuRula Das,
Resident of Village Chochamukp,
¢.0). J{aibangaon,
Dist. ‘Nagaon, Assam,

Sub:- Compliance of Hon’ble CAT/GHY's order
dt 09-08-2006 in OA No.61/2005,
Sri B.C. Deka & Ors -Vs- UQI & Ors,

Ref:- Your representation dt 30-08-2006.

The competent, authority has gone through the judgement/order dt
09-08;200§ in OA No.61/2005 alongwith your representation dt 30-08-2006 as

per direction of Hon'ble Tribunal and after sympathetic consideration passed the
following orders:- '

"The representations of the a
with Hon'ble CAT/GHY’s above order the undersigned has examin

were empanelled by RRB/GHY for appointment to the post of DAD.

..contd-p/2

Rakhee Sirauthis howdhary
ADVOCATE

T Vhmpanges | - ST e 2T

Lre N etk e




» but the applicants were not found fit in the prescribed
medical categury for DAD je. Alone. As per the extant rules at that point of time, the

Adimiustration had the discretion o give appoinlmem in alternative caﬂ{gqories_\té(
_‘gﬁamu,mt_igg_‘lg‘swy'vjl_g&\&e_[e foung edically unfit_for the spec.MategW()rWﬁﬂ?ﬂm
weie etpanclied traagh QPeR-rectullinent. In 1emis of s ReT Ty N
applicants were cailed tor medical re-examination
in altemative job, Accordingly they were medically re-examined &
Laleyuries whidh are below the standard of Ajune. While
was notced that the provision of giving alternative
withdrawn_in_case of Asst. TDrivers and  ASL,

L{RRE)2601/25/21 a6 o 092001, 1 was therdtore

Watler ot allernative appointiment in favour tie dapplicants,

!

thie maller was stil pending, it
appointment has already Doen
by Rly Board vide letter  No,

the applicants have now dainied tor slteinative ehiployiment in the culeqories,
for which they are found fit medically.

How, the question is that whether such dappointinent can e considered as g
Waller of right ?

Hie applicants have relied upan the Railvay Board's letier No.99/E(RRBY/25/12
dated 20-08-1999. The above letter clearly stipulates that, the dedision of the General
Manayer regarding availability and Identification of the vacancy In alternative grade,
inchuding other relevant tactors required to he considered shall be final,

In the 56vertisements for filling up of the posts in the Railways, there was no

conmmitinent made by the Railways regarding absorption of medically unfit candidates m
dlleiiialive yiade. Ralher it was clearly stipulated, "te appomtment of candidates woulkd
L subject 1o the being feund Medically tit ji the appropriate Medical classitication”
Iherefore having failed i the medical test for the required medical category, they
Cannol cding any right for allemative dppointment in Raitvays.

Ky Bd vide para-4 of their letter No.E(RRB)2001/25 dated Q4-09-2001 have

communicated that, the candidates selected for the category of Asstt. Driver/ ASM/

Motumian will not be eligible for any allernative employment_|f they fall in the final
Medical examination conduicted by the Ratlway betore appointment, for any reason.

! The powers of the Railway administration for giving altemative employment is

discietionary, The applicants have no legal right for alternative appointment, There are
alsu ciedr—cul instructions from Rly Bd not to consider sucly Cases. Therefore taking all

these factors together, the undersigned comes to the conclusion that there is no scope
for giving alternative appointment to them now and their request is hence regretted”,

This is for your information please,

Senior Personnel Officer/Mech

for General Manager(PYMLG

TR il urttrnan,

decided nat o proceed with the -
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IN THE CENTRAL ADMINISTRATIVE TRIBUNAL, \
GUWAHATI BENCH. | Q

Railway Advocate, Centrat Administrative Tridunay,
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IN THE MATTER OF

0.A. 62/2007 . .
Shri Bipin Chandra Deka & two Others ... Appllcants

s o™ AT

By. CRi /7O

Versus )
Union of India & Others cee ReSponden’cs. XE’O
AND | B

IR THE MATTER OF - .

Written Statement on behalf of reSpondents.

The answerlng respondents resPectfully SHEWETH

‘1. That they have gone through the copy of the
application filed and have gone through and understood the
contents thereof. Save and except the statements which |
have been specifically admitted hereinbelow or those which
have. been borne on records all other avérments/allegations
made in the application are hereby emphatically denied and
the applicant is put to the strictest proof thereof,

2. That for the sake of brevity meticulous denial
of each and every allegation/statement made in the appli-
cation has been avoided.However,the answering respondents
have confined their réplies to those allegations/averments
of the applicants which are found relevént.for enabling the
Hon'ble Tribunal to take a proper decision on the matter.

3. That the appllcatlon suffers from want of a valid
cause of action. The three appllcants have been clearly
adv1sed through respondent No.2's letter No. E/170/LC/NS/572/05
dated 31.01.2007 as to why no alternative employment cannot
be offered to them as the same is not permitted under the .

—;ﬁles. The reasons were also narrated in detail in the

‘submissions of respondents recorded in the judgment dated
09.08.2006 of the Division"Bench of the Hon'ble Central
Administrative Tribunal,Guwahati Bench. The respondents
therefore beg to state that for the same reasons and for
the detailed reasons as stated in their letter dated 31,01,
2007 it is not possible under the rules-to offer any
g}ternative employment to the applicants who have failed

in the medical tests prescribed for Diesel Asstt.Driver.
‘In this 8¢nnection, respondents beg to draw attention to
Hon'ble Tribunal's order dated 09.08,2006 in 0.4.61/2005.
Therefore, .for want of cause of action, the application

merits to be dismissed.

L N N P. 20.0.0..
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4, Parawise comments: N

4.1That as regards paragraph Nos. 4.1, 4.2 and 4. 5, _;Eg"'
the respondents have no remarks to offer as the statements éi-L'-'
made by the applicants through them is part of the records N
and the applicants are put to a strict proof thereof. QF

4,2, That as regards paragraph 4.4, respondents beg toik'
submit that the applicantz have not correctly understood -
the meaning of the letter dated 06,02. 19225 The intent of _
the letter was to clearly indlcate that appointment 1etters
for Diesel Assistants could be issued only upon the appli-
cants passing the required medical tests, Probation of 12
months could start only on issue of an appointment letter

-before which the applicants must pass the required medical

tests. There was no question of probation'starting on
issue of the letter datedrdﬁ&gz.399§,asking the applicants
to proceed for medical examination. Paragraph b) of this
letter is subject to paragraph a) of the same.

4,3, That as regards paragraph 4.5, reSpondents have
remarks to offer as the fact that the appllcants failed in
the medical fitness test is part of the records.
| 4,4, That as regards paragraph 4,5 of the application,-‘
feSpondents accept that the applicagts were found medically

"unfit for the post of Diesel Assistant Driver.

4,5. That as regards paragraph 4.6, respondents beg
to state that the advice to the applicants to appear in
further medical tests did mot amount to a commitment to
offer alternative jobs to them. This action was meant %o
obtain a clear picture about the category-wise fitness of
the .applicants for suitable jobs in case under extant rules
a decision was taken to offer alternative.apploitment to
the abplicants in future. This action also shows the earnest
of the respondent No.3 to help the applicants to the extent
permitted by rules and extant instructions.

4,6, That as regards paragraph 4.7, respondents beg
to state that the letter dated 04,03.200% was not addressed
to the applicants but was an internal communication of the
administration of the respondents. To term contents of this

— ———¢————-———_'—_‘ - . .
letter as a policy decision of the admlnlstratlon would not

therefore be correct and accepted.

4,7, That as regards paragraph 4. 8, respondents beg
to offer no remarks as records prove themselves.

4,8, That as regards paragraph 4.9, respondents beg

s o e Po 3..-...
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to state that the appllcants have no authority to refer ;&'\I 5
to re8pondent's internal correspondence which is part of g
?pe decision making process. Moreover, the applicants “’
have wrongly stated that the Senior Personnel Officer T
concerned informed about the candidature of the appllcants.ik
The mere fact that the question of offer of appointment
in alternative jobs was examined did not amount to a
decision on the issue, particularly in view of the decision
conveyed by the Railway Board vide their letter No.E(RRB)
2001/25/21 dated 04.09.2001 clearly withdrawing the provi- |
stkon of_g;v1ng alternative appointment to those applying '
formﬁggts of Assistant Driver, ASM and Motorman but were |
médically unfit for those jobs.

In this connection, respondents beg to state that
this question was dealt with by the Hon'ble Tribunal in
paragraph 4 of the judgment dated 09.08.2006.in 0.4.61/2006.

A copy of the letter No.E(RRB)2001/25/21
date 04,09,2001 is submitted herewith
and marked as ANNEXURE A

4.9. That as regards paragraph 4.10,respondents beg
to submit no remarks as the points stated therein are part

D‘.f-

of the records of the Hob'ble Tribunal, extract of whose
order dated 09.08.2006 has baen correctly comveyed in the
contents thereof.

4,10, That as regards paragraph 4,11 respondents
beg to state that representations submitted by the three
applicants were duly’received by reSpondent No.2. Having
due regard to the observations of the Hon'ble Pribunal made
1n their judgment dated 09.08.2006 and keeplng the orders
‘of the Railway Board in mind, the respondents considered
the questions raised in the representations in detall at
the hlghest level and came to the conclusion that in view
of the latest instructions of the Railway Board issued vide
letter No.B(RRB)/2001/25/21 dated 04.09.2001 the applicants
cannot be given any alternative appointment as they have
falled in the medlcal examlaaEiggffor the category of post
they applled ’

8

In this connectlon respondents beg to elaborate
as to why the policy decision was taken not to offer alter-
native jobs to candidates applying for jobs of Assistant
Station Masters/Assistant Drivers and Motorman in future.

;‘. P.4‘C..'
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 with-'safety in train running and hence with the safety of

) R

The job related to these categories is closely connected:"x (20
§
PN

the travelling public. Persons appointed to these posts .

have therefore to satisfy strict medical test,including ﬁs‘t\:

stringent vision test,including ability to distinguish N 'Q'iiﬁ;

colour as railways run on colour signals., X‘G
In the past the practice in recruitment was to

empanel the bersons first and then to send them for medical

test and appointment is made %k to those who pass the test,

However, it was found that a large number of those empane-

lled were found kedically unfit and this led to delay in

recruitment to these safety catefories. It was therefore

decided by the Railway Board that candidates applying for

tEE§3~§§£EEy categories must submit with their application

a medical certificate from an eye spécialist regarding vision -

in a prescribed proforma.Iit was made clear that only those

candidates who conform to notified standards of vision need
apply.

————— .

As a corollery, it was directed that "Candidates
selected for the category of Assistant Driver/ASM/Motorman
w1ll also not be ellglble for any alternative appointment if

they fall in the final medlcal examination condiicted by the

Railway “before app01ntment for any reason"

g, 11. That as regards paragraph 4. 12, respondents beg
to submit that it was a fact that the applicants were sent
for medical re-examination for fitnmess in other categoeiss
in March,2003. When this matter came for a decision before
the respondent No.2 in December,2003, it was found that the
power of the General Manager to offer alternative Jjobs to

_candidates of these categories who failed in medical tests

was withdrawn by the letter of the Railway Board issued

vide No.E(RRB)/2001/25/21 dated 04.09.2001. Unfortunately,
this letter of the Railway Board was not addressed or copied
to the zonal Railway Administration, as a result of which
the Alipurduar Division who dssued the orders for medical
re—examination was not aware of the existence of these
orders at the time. It was due to this unfortunate communi-
cation gap that led to the misunderstaing and disappoint- -
ment to the applicants, which is sincerely regretted.

ceo 0 PoSo.oo
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It may therefore be well appreciated as to why
the respondent No.2 had no alternative but to communicate
vide his alleged impugned letter dated 31.01.2007 that
no alternative appointment can be offered to.the appllcants
for reasons elaborated in the ‘speaking order.

TSI

Under the 01rcumstances, the respondents
beg to state that the original appli-
cation has no merit and deserves to be
‘dismissed with costs. ’

VERIFICATION

I, Shri Nikza NowlaSlRakuy _sson of Aate Pran K hamThokey
eged about gg “_ years and at present working aSpsagjh%FAk
Rerorrmel Okkiec/He , N.F.Railway, do hereby solemnly affirm .. - .
that the statehents made in paragraphs 1 am@ to 4 are _;
true to my information and records which I believe to be - ..
true and the rest are my humble submissions before the . .
Hon'ble Tribunal. ‘ _ L .

And I sign this verification on this the _loW
day of June,2007. '

aoz”l
Signature /@/%éaﬂ/“bwzlzzak .
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. GOVERNMENT OF INDIA/BHARAT SARKAR '}‘/
MINISTRY OF RAILWAYS/RAIL MANTALAYA o
(RAILWAY BOARD) :

RRCB No.5 /2001
New Delhi, dalcd‘L( .09.2001

No. E(RRB)/2001/25/2 |

The Chairmen, _ !
All Railway Recruitment Boards.

Sub.: Medical examination of candidatcs at the time of certificate verilication.

Kk k%

It has been reported by the RRBs {hat a large number of candidates, selected for
critical salety. categories of Assistant Drivers and Assisian: Station Masters arce being
found medically unfit afier empanelment. Some candidates appear for selection to these
categories even while they are aware that tl{cy do not conform to the medicat standards
required for the job. Perhaps they do so because of the provision of altemative
employment in the event of failure. FHowever, this lcads to vacancics for long period in

these important critical safety categorics, which is not desirable from safety point of
view,

2. The issue has been considered in the light of the above situation in RRCB meeting

and it has been decided thar. for the caicgories o Assistant Drivers and ASNs, the
candidates may be asked lo enclose a medical certificate fron an eve specialist regarding
vision in a prescribed Performa when they apply for these posis. Only those candidates
who conform (0 notificd standards S VisiGiAged applvT ‘

-~

3. Hohas abso been decided that at the time of certificale verification, the selected
candidates may be sent 10 nearest Railway hospital for a vision test. Those who fail in
the vision test, need not bé empanelled.

4, Candidates selected for the category of Assistant Driver/ASMAToworman will also
not be eligible for any alternative appointment i they fail in the final
examination conducied by the Railwav belore appointment, for any reason.

g

The fact that candidates who [ail in the medical examination for these cateworics
will not be eligible for anvaiternative appomtment on the Railwavs should be mentioned
clearly in the emplovment sotice so as o discourage those candidates who do not fulfill
ihe medical requirements, from applving,

0. Hindi version 1s enciosed.
Please acknowledue receipt of this Teter ?' bl
% 4
A Ong (V'R Nodaal )
D Ducctor, s (RRBY,
Ratiway Board
- - :
8 v
R} -
o
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Profor

na

for Medical

_x-

Certificate from an

Lve

Specialist to be

ablained

by

o

candidates applving for the post_of -\sms('mt Station Muaster/Assistant Driver in

o

[ have checked up Shri
Station Master/ Assistant Driver in Railwavs,
been tested in view of the following standards required for

x(‘sponsc to RRRB advertisecments.

who has applied for; the.

L 'w‘-\« l\,t"'-

Acuity of vmon/ol Shri

Yost of Assistant

has

appointment on the Railways.
!

b
1
1]
f

with fogging fest

. (Must not accept +2

D)

without glasses

Normal

Post Class | , Distant Vision Near Vision Colour
! Vision  on
i .
Ishihara
Assislant A-2 169, 6/9 without glasses | Sn. 6/9, 69 | Normal
i Station Master - (No fopging tesl) without glasscs 5
v Assistant Driver ! A-1 L 6/6. 66 without glasses 1 Sn. 0.6, 0.6

Place:

Diaie:

Shn

fully conforms 1o the above vision standarils.

Stamp

RS TA A

(1o be signed by Eve specialist)

[T
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Fe i RB:ENo. 212/99 - ' , , 203
e g ‘The aboyve rates are subject to the condition that these rates are minimum rates and
I § ‘individual States will be at liberty to charge higher rates. The examination fees for
hoa appeating in the All India Trade Test (AITT) will be collected by-the establishments from
her R ' ﬂfé",,Efvpp.rﬂe'gl"’ig‘c-',_‘s and the amount alongwith eligibility list of apprentices appearing in AITT -
Dut i will be deposited by the establishments with the respective Central/State Apprenticeship
;} /*.d‘VISQiS : :I\v;. : .
. 7 . . . L "
_‘89 i _+These orders will be implemented from the commencement of All India Trade Test to
g" i be r¢0n_duct'ed.durihg November-December, 1999 onwards.
9 i SR T ‘ ' . L : - .
¢ ] ] This issues with the approval of Internal Finance Division vide their Dy./768/FA(L)
\:, . o . N . !
b 4 99 dated 26.3.99.
W, »‘: e o . = - S
( o R.B.E. No. 211/99 .
(] o Subject.: Recruitment of medically unfitted direct r‘ccru'its in alternative catego-
K\ TR Ty rices. .
P ; e . ‘ N
e i ' Reference' 'Board’s letter No. E(NG)62/RC-1/95 dated 26.10.1962. g
- ; e T ‘ [No. Y9/E(RRB)/25/12, dated 20.8.99].
L ! ¢ i :‘-"‘: A . . T .
{ ! L Alt.present, General Managers arc authorised Lo consider requests from candidates
‘ ¥ en’\pfane’lled_‘by RREs but failing in prescribed medical examination, for appointment in
: ; alternative technical categories, and SC/ST candidates in non-technical categories also,
! ( { ' E%ullJ(;ct,‘]'_o,,c_e'rtaln conditions.
b ARSI T ‘
‘i'ia ... 2%, Board have reviewed the policy, keeping in.view high cost of recruitment and the
i.gal need to adept uniform policy for all candidates and for all categories of recruitment. 1t has
i ¢onsequéntly been decided that the General Managers shall henceforth have the authority
1 ’ to consider request from candidates oFmon-technical categories also, who fail in prescribed |-
‘al A S S o - ’ ~ - . ~ =
E‘I)U I medical_gxamination alftor_empanelment by RRB, for their appoiniment m_alternative
aj‘; —- category, subject to fulfiiment of the prescribed medical standard, educational requirement
¥ A I . zu_]ld' "Qtfl}‘tafl:T.@l.i,,gjl)'Llitbf criteria_for ths: same grade post in~ altc;rqatjnve catcgdi"); Such
' ; considetdation shall be on the same lines as Titherto done for technical categories. The
¢S , - 1i decision of the General Manager regarding availability and identification of the vacancy in
o ‘ alternative grade, including ciher relevant factors required to be considercd. shall be final.
e \ o e . e—
B § R.B.E. No. 212/99 .
.0 ; ' ' L , o - : ,
o ! Subject : Promotion [rom Technician Grade-11 Scale Rs. 4,000-6,000 to Techui-
Ly cian Grade-1 Scale Rs. 4,500-7,000 in the Artisan category. ‘
B | M [No. PC-HI/96/FE-173. dated 19.8.99]
- % . . L . . , ;
! »; A As per extant instructions, promotions in the Arlisan categories arc made on the basis
) P‘ of Trade Test prescribed for this purpose. AIRF in one of their recent PN M.meetings had
: ;e _raised a demand to reduce the number of Trade Tests being conducted for promotion from
f: < 6105\ orie grade to another. The matier was considered carefully by the Board and it has been
S et N 4ecided that the promotion from Technician Grade-11 —- Rs. 4,000-6,000 to Technician
d\\?-\ SN \ Grade-1 — Rg. 4,500-7.000 in the Artisan category should henceforth he made on the basis
1 ! < : { . . . i - )
T \ (;XQ cFs\‘ﬂ\\of/-\nnual'Conl‘ldentlal Reports (ACRs) instead of Trade Test. Assessiment, as above should
‘, {\«\é‘-ﬁa ‘;0“(\,@"‘/ be done by a Departmental Committee consisting of three officers of whom two will be -
. O > - . e g
L LAY (,\‘»“ Technical Officers not lower than senior scale and a Personnel Officer who can be one rank
\?%'&d fower bud nevertheless an equal member of the Departmental Conuuittee. Accordingly,
T
A0 ‘
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BEFORE THE CENTRAL ADMINISTRATIVE TRIBUNAL Ay
GUWAHATI BENCH : GUWAHATI X

Original Application No. 62 of 2007 : v §
gt satas Eﬁ.‘f‘d’»’f.‘(}‘rm IN THE MATTER OF :
Central Admusistrative Tribunwl \%%"
0.A NO. 62 of 2007 %
. QT 2 Sri B. C. Deka & Ors. 3 AN
~ O
M?Tg‘ri’? LTS ... APPLICANTS :‘\ g N
Guwehet Berch | -VS-
Union of India & Ors.
.... RESPONDENTS
- AND -
IN THE MATTER OF :

A Rejoinder on behalf of the Applicants
against the Written Statement filed by
the Respondents.

AFFIDAVIT-IN-REPLY / REJOINDER

I, Shri Pranabjyoti Khanikar, son of Late Srikanta Khanikar, aged about
.'....years, resident of Khanikar Gaon, Sarupathar in the district of Golaghat, Assam, do

hereby solemnly affirm and state as follows :

1. That, I am the Applicant No. 2 in the instant case and as such, I am fully
acquainted and well conversant with the facts and circumstances of the instant
case. I have been duly authorized to swear this affidavit on behalf of the

Applicants No. 1 and 3.

2. That, a copy of the Written Statement filed on behalf of the Respondents in the

aforesaid Original Application has been duly served upon me through my
Counsel. I have gone through the same and understood the contents thereof. The
statements and averments made in the Written Statement, which have not been
specifically admitted herein Below, shall be deemed to have been denied by the

Deponent/Applicant.

3. That, with regard to the statements made in paragraphs 1 and 2 of the Written

Statement, the Deponent has no comments to offer.

4. That, the statements made in paragraph 3 of the Written Statement are
categorically denied by the Deponent. The impugned order dated 31.01.2007
—_——

issued under the hand of the Respondent No. 2 clearly reveals that the said order

has been passed without application of mind to the relevant factors. A bare
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Cenuias coliust auve oo further fortify the contention of the Applicants that these issues had already

glance at the Judgment dated 09.08.2006 of the Division Bench of the Hon’ble
Central Administrative Tribunal, Guwahati Bench in O.A No. 61 of 2005 clearly

reveals that while dealing with the matter, the Hon’ble Tribunal had taken into

PR

consideration that :-

“ the 2001 circular is not applicable in the Applicants’ case as the same has no
retrospective effect, and therefore, the case of the Applicants should have

been considered by the Respondents for alternative appointment in terms of

prevailing rules as on 1998 during which the General Manager had ample

P

. " power to consider such, which was not done in this case” , which would

! _
been taken note of by the Hon’ble Tribunal and hence, the Applicants’ case
des?rved sympathetic consideration by the authorities. As such, the impugned

order dated 31.01.2007 of the Respondent authorities, rejecting the claims of

applicable retrospectively is a nonest in law. Therefore, the Deponent states

g

that the contention of the Respondents that it is possible under the rules to

offer any alternative employment cannot hold any ground.

That, as regards the statements made in paragraph 4.1 of the Written Statement,

the Deponent has no comments to offer.

That, while denying the statements made in paragraph 4.2 of the Written
Statement, the Deponent reiterates the statements and averments made in

paragraph 4.4 of the Original Application.

That, with regards to the statements made in paragraphs 4.3 and 4.4 of the Written

Statement, the Deponent has no comments to offer.

That, while categorically denying the statements made in paragraph 4.5 of the
Written Statement, the Deponent humbly reiterates the statements made in
paragraphs 4.6 and 4.7 of the Original Application. Further, the statements made
in the said paragraphs clearly reveal the fact that the Respondent authorities were,
in fact, considering to offer alternative appointments to the Applicants as per the

extant rules.

That, while denying the statements made in paragraph 4.6 of the Written
Statement, the Deponent states that a policy decision to the said effect already
existed as per which the General Manager had the authority to offer and absorb
candidates in alternative posts if they failed to -clear the Medical Examination for
the category A/One (prescribed Medical category for D.A.D). In connection the
General Manager had also written two letters dated 10.09.2001 and 18.02.2002

——

W’ K/\OMMZ(A/L
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advising to absorb the Applicants in alternative jobs. Hence, the statements made

contrary thereto are denied by the Deponent.

That, with regard to the statements made in paragraph 4.7 of the Written

Statement, the Deponent has no comments to offer.

That, the statements made in paragraph 4.8 of the written Statement being matters
of records, which the Applicants have learnt through reliable sources, the
Deponent refrains from making any comments thereon. Further, with regard to

the statements made in connection with cigcular dated 04.09.2001, the Deponent

humbly states that the Respondents have conveniently not mentioned the date of

N

applicability of the said circular, which clinches the issue in favour of the

———

Applicants in as much as it has been held time and again in a catena of decisions

by the Hon’ble Apex Court that policy decisions would be applicable

prospectively unless specifically laid down in the decision itself. In that view of

the matter, the Respondents are only trying to escape the inevitable by not

granting the Applicants alternative appointments as per the extant rules.

That, with regard to the statements made in paragraph 4.9 of the Written

Statement, the Deponent has no comments to offer.

That, the statements made in paragraph 4.10 of the Written Statement are
categorically denied by the Deponent to the extent they are contrary to the policy
of the authorities, which was being followed at the relevant point of time. The

Deponent further reiterates the statements made in paragraph 11 of the instant

{ :‘rej‘@inder.

Ceuiral Adm.aist; acve Tibiue, s
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14.

That, the statements made in first and second sub-paragraphs of para-
4.10 qf the Written Statement are in no way connected with the Applicants in as

muchas the statements made therein are applicable to persons who have applied

~~for~the post of Drivers/Motorman etc. The Applicants have in no point of time
S

e

averred that they are eligible to be appointed as Drivers/Diesel Assistant Drivers

T e

etc. The claim of the Applicants is for an alternative appointment, which being

e

'geﬁuine and legally valid claim cannot be denied by the Respondents. Hence, the
statements made in the third sub-paragraph of paragraph 4.10 of the Written

Statement stands nullified in view of the submission made herein above.

That, the statements made in paragraph 4.11 of the Written Statement, a bare
testimony to the fact that the Respondent authorities have failed to understand the
claim of the Applicants and the entire crux of the issue. Even admitting that the
powers of the General Manager to offer alternative appointment were withdrawn
vide circular dated 04.09.2001, thé fact remains that the Applicants had been

declared successful in the written, physiological and viva-voce test so conducted

kas.
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by the Respondent No. 4 in January, 1998 itself. Thereafter, in February, 1998

the Applicants could not clear the Medical Examination, but were entitled to be

r : "
appointed in alternative posts. The lacunae on the part of the authorities of not

communicating their orders within their Organization cannot be a ground to

deprive the Applicants of their legitimate claim. As such, the Deponent humbly
submits that the impugned letter dated 31.01.2001, whereby the claim of the
Applicants has been rejected, is liable to be quashed by this Hon’ble Tribunal and
the authorities are further liable to be directed to offer appointment to the
Applicants in alternative posts with retrospective effect with all consequential

benefits.

That, the statements made in this paragraph and in paragraphs
(R, 2, 4(patty), 5.6, 78,2 (.P.q Al) IS, N lpartty ), 12,03, 14, Are true to
my knowledge and those made in paragraphs
Alpanttyd, Al partty). Nipakads . STTTTURTP being
matters of record are true to my information derived therefrom, which I believe to
be true and the rest are my humble submission before this Hon’ble Tribunal. I

have not suppressed any material facts.

And I sign this affidavit on this the 27" September, 2007 at Guwahati.

%\
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