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© Applicant (sf L

_.,__,....—,.. ze

- ;Q(avoﬁj;ﬂup for the Aoplicont(S)__ —
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e B ' goj\w\/\d
¢ b () KCLU?/Q U\(:‘M' " .c‘\d\ls
B V’.I[‘,\‘J ae ’}'L 8 _r‘ or 'Er) (" i e 3 3 (Jn(*‘ t NS e e be .
i‘ ‘ ’ R I e o e e e T B aand
! e e o T T T T T e of ke Teibunalo
’ T Lohate ¥ - - -
' Motes q’;_‘ 1 _1\ € . . , ‘ . E /
‘ T . 15,07 ) e applicant was in Group a S?E\;QQ'
:'Tl:‘ : tion is m form under Indian Railway. warklng as Sr.DMDe.
Hy ™ ?; oo : ) ’
s e, ‘_f.{l’_ for Rs. M- v ' 16.12.2003 the applicant received a trans
saisod vid ii‘-‘"i.-i"f'BD ’ i fer order by which applicant was transferred
It P , PI
No.2b. (?) 35 6g . £rom Allpurduar Railway Hospital to New Bon-
LDdteu D\» ’Z sseet ¢ ’galgacn Railway Hospital.. Due cr. sudden tran.
M } sfer and other family prcblem appllcant'”
. Dy Reg) 1 ! mental condition the applicant applied for
%ﬂ,-‘ ;g ’gfg i leaves On 4.10.2004 the applicant received
o~ w? a memorandum of charges by which autheority
- . ‘) . A N :
. s ' ! propose to conduct ingquiry against the
V—dw emvs &g \W‘ . . , ? -_
_ ; applicant feor unauthorised. on 1.5.2006 the
'“&%M \/\,Q\LL‘S C/\/kL épplicant received an order frcm the disciw
‘ ) "'linary authority by which applicant's
! v\,(_L(‘ O C__CQ L@‘ u’“t‘“‘Q E i P
s . . Service was terminated. Being ajgri eved the
Ak NSO e R
/}g/f/\;\ﬁcl&%g - appllCant has filed this QsA. _
#;{)f/ - I have heard Mr .M.Chanda learned coun-
= A . a4 o
'i"" / @(ﬂ ! sel for the applicant and BMr.J.L.Sarécar lear-
// /Q?T’Sm negl Railway counsel for the Respondents.
! // . ‘W considering the issue involve T am of the
;j\"q,p/s/ ahcann (8 . .viéw that the applicabton has to be admitted.
s - ' %-@( - L ;»  Application is admitted. Issue notice
S @'P/S . ; A P o
. on tl*e reevoomfuerlt:sn Bix weeks t.xme is gran e
Ter - t5 file wrltten statement . :?O?L the matter .-
J . on 28.5,07. ' ]
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20.6.07. At the request of learned :bmmsal. 5

Lo

the respondents four weeks ﬁz,x‘lﬁler time is
F

granted to the respondents to rle written

\M/s me b 1.9% L(/Q/‘ statement. Post the matter onw

<7 ;
ﬁ@(}( S SR '\ﬁce—(}l%.a‘innan

Lm T : ‘ 1

7 ey the case be listed for filingl of written
Not e 5o brolery” 127:07.  let the |

. N r .
tat t d further orders. In the; meanyme,
5@1/‘" 7La D/qs'ﬂ@_'f[rw . statement an

; < . z - 'xéspondents are at liberty to file written sta}tement. 0
. W/j/ 9., Post the matter on 21.8.07. Vice-C:}haimaJ:{
Cyespomed e ,
F Sop g Al | N
0905(‘.. PINs- 25 4 %0 o
- DIz 59 2282007  DJLSaka, leamed  Railway
\D/g' ; ’2_5 7o F- Standing counsel submitted that since the
| ' ' ) reply has to be sent from Railway Board it
S A o may take some longer fime and hence he
Notiee: dky Sarrec] > T
- 01 2%S -~ prays for two months time to file reply
4 07'7: ’ T statement. However, six }weeks time _is,
/)@1 ‘h '_ - | o granted for the same. !

Post the case on 6.1 f.2@07.
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~ | | |
%@ < ‘ Vice-Chairmen

1‘ . fob/
- ¢ Co. |
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, .. 06.11.07. Written Statement is not filed. At the request
2z PP '
//3-)3 - Mr. §.Nath on behalf of Dr.J.L.Sarkar, leamed Railw:
— 2 TEWOr. tanding C or time to file vl
Standing Counsel has prz;yed for time to file wriit,
T statement. Prayer is allowe;d. :
Wls met E‘M .o I Call this matter on;19.12.07. y
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19.12.2007 Written statement is siated fo has
' already been filed in this case, after serving
a copy on the leamed counsel for the

Applicant, Registry to verify and bring the

same on record.

MrM.Chanda, leamed  counsel

appearing for the Applicant, seeks six

6.1 . ' ' weeks time to file rejoinder. Prayer is -
R‘TNJM \—*««L‘J& . . © allowed.
.. N Call this matter on 07.02.2008

_ expecﬁhg rejoinder from the Applicant.
@R

{M.R.Mohanty)
Vice-Chairman

: ' bb 4 oA
W/E Gl w_ﬂi,;w&ﬂ LR

]6\ L 07.02. 2008 - In this case written state‘n{ent and \ —
w 67 e Pm 25 B Rejoinder has ah‘eady‘hf&‘n ﬁifd o ,\* -
2z Call this™ mattef on 20U M'ur:h, - /7

208 " 2008 for hearing }f ‘ /

\\v

. . . ! s . j‘
c ﬁl%y " . (M.R:Mohanty).
M - Member (A) L Vice-Chairman ’,
Py bo L wh ~ Lm o |
. | !
Ao . 20.03.2008 Call. this rhatter on - f
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O.A. 103 of 07

09.04.2008 Call this matter on 30.05;2008.

m (M.R.Mohanty)
Member(A) Vice-Chairman
im
30.05.2008 Division Bench matter. Hence adjoumed
. to be taken up on 11.07.2008 for hearing.
_./ / .
A
(Khushiram)
Member (A)
. /bb/
"~ 11.07.2008 Mr.M.Chanda, leamned counsel for the.
¢ : ¢ : : ' .
P M}B" ' Applicant is present. DrJ.LSarkar, leamned -
! V\Qwu% : -+ Standing counsel for the Railways is absent for

the reason of his sickness.

%8{2@0 . o _ a |
RE©CP . .. Cadll this matter on 27.08.2008 for hearing -

o e | R \ (M.R.Mohanty)
~ e Vs U S Vice-Chairman
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Mr. M. Chanda, Ilearned counsei
appearing for the Applicant is present.
However, Dr. J. L. Sarkar, learned Standing
the Railways
adjournment. Prayer is allowed.

Call this matter on 17.09.2008 for

hearing; when the Respondents should cause

Counsei for seeks an

production of ail the departmental
proceedings records pertaining to the
Applicant.

A copy of this order to be handed over
to Dr. J. L. Sarkar, learned Standing Counsel

- for the Railways and to the learned counsel.

for the Applicant.
(Khushiram) (M.R.Mohanty)
Member{A} Vice-Chairman

Names of the Counsel for the Parties

have wrongly been shown in the cause list

of today.

Call this matter on 18.11.2008 for

hearing.

Send copies of this order to the
Applicant and the Respondents in the
addresses given in the (0.A. and also to the

Counsel for the parties.

{(M.R. Mohanty)

{Khushiram) .
Vice-Chairman

Member(A)
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18.11:2008

O-A.105/0F

~ Heard  the learned "counsel
appearing for the parues in part.
. Call this matter on 20.11.2008.

L,

e P8

(S.N Shakla) ty)
Member(A) Vlce-Chauman
OA103-of 67

©°20.11.2008 Heard Mr. S. N. Tamuli, learned

counsel appearing for the Applicant and Dr.
J.L. Sarkar, learned Standing counsel for the

: R ailways; who has produced the

departmental files. -

- Hearing concluded. Orders reserved.

T

(S.N.Shukla) {M.R.Mohanty)
Mcmbcr(A) Vice-Chairman



19.12.2008 Judgment pronounced in open Court. Kept in
separate sl}\leets.'
)
(S.N.Shukla) (M.R. Mohanty)
Member(A) Vice- Chairman
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19.12.2008 Judgment pronounced in open Court. kept

separate sheets.

Lo

{S.N.Shukia) (M.R. Mohantv)
Member{A) Yice- Chairman -

bb \
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0.A. 103 of 2007(M.P.63 of 2009)

20.10.2009 List on 27.11.2009 along with
M.P.No.63 of 2009.

{Mukesh Kumar Gupta)
Member (1)

im/
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: (awah atiBench | Guwabhati, this the 19th day of Deccmber, 2008

Hon’ble Mr. Manoranjan Mohanty, Vice-Chairman
Hon’ble Mr S.N.Shukla Mermber [Admmxstratwe]

, . Dr Prablr Kumar Deb
: Bungalow No.1224
N (\\/ Railway Hospital Colony
Alipurduar Junction
Alipurduar T
_ - Applicant -
By Advocate Mr S.N. Tamuli -

f:\& al Aoy '\ | ' -versus -
S "t Union of India™
: ,eﬁ;esented by Secretary
Rax vay Board, -
Nx; Delhi.

& 3 .
. \«(,2 X;éon Public Servwe Commissior:
< ¥~ representéd by Secretary -
Railway. Board, '
New Delhi.

3.General vMan'ag"'er
N.F. Railway -
Maligaon, Guwahatifl 1

4 Divisional Railway Manager
Alipurduar Junction,PO Alipurduar
Dist. Jalpaigurt =

- West Bengal. v

5.8ri T. Rabha [1.O.] -
_Chief Public Relation Officer,
N.F.Railway, Mahgaon

" 6.Chief Medical Superintendent

%Mb\q&ﬂ Alipurduar ’Juncﬁon,' |

¢ . PO Alipurduar,” -
i“:‘ ‘\®\§(@\Jalpaxpun
\ :

‘6'9 oo° ‘ ; X*2:Chief Medical D1rector
"«.. ‘@j« N.F. Raﬂway,_ Mallgaon,

«\ ":f:' v* Guwahati.
¥

Respondents

By Advocate Dr. J.L.Sarkar, Standmg Counsel for the %y
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Manorajan Mohanty, Vice-Chairman:- -

~ This case is the second jour"ﬂoy of the Apoiicant to this Tribunal. The facts
leading to filing of this case are described as under in the presentOriginol ,
Apphcatlon filed under Secnon 19 of the Administrative Trlbunals Act, 1985
2. Applicant,  having been recrunted through Union Pubhc Service -
Commission, joined as a Group A Gazetted Officer in Indian Railways [as
Medlcal Officer] in North-East Frontxer Ranlways and posted at Katihar on
07.07.1986. He did his Dlploma in Medical Radio Dlagnos1s durmg 1990 from
Calcutta Umversxty During 1991, he came to be posted in Ahpurduar Junction of
N.F. Railway and was sent to Australia [for a Diploma in Health Managemient].
| during 1995. On his return, he joined at Alipurduar Junction and, during 1-996,
was promoted as Senior Divisional Medical Oﬂ’xcér under N.F.Railw'ay;‘ Later, on.
16.12.2003, he was transferred as Sr. DMQ of New Bongaigaon. He représmtéd ,
~ on 22.12.2003, against the said order [of transfer] by pointing out his personal
dxﬂ'tcultxes and that the Chief Medlcal Dxrector of N.F. Railway at Maligaon
S mconsxdered the same as a case of “family problem, as mentioned in h1s application,

RS EEC TN
§ ,_\\'\\._‘ & i V{) \\

v appea(s to be genuine”. On 23 12.2003, he submitted an appl:catlon, to the Chief

Medicai Director, seekmg leave from duty. The Apphcant also approached thJs

Tnbunal [by way of filing Original Application No. 295 of 2003] and obtained an

Ak :mtermx order [on 30.12. 200] of keeping the order [of transfer} under abeyance till
end of the academic session. It has been alleged that ‘altho‘ug'hf“ the Chlof Medical

Director of N.F. Railway wrote letters [on 16.01.2004 and on 27.01.20(%’ '

L
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o\ o
d“?ca‘ o 33 -prayer \ was ot granted T‘ae enqulry report dated 12.05. 2005 havmg been -

y ’d/r

allow the Appllcant to contmue at’ Ahpurduar, the same  [letters]: were neverl -

: served on the Appllcant Itis stated that the General Manager of N.F. leway, |
who granted a personal heanng to the Apphcant, assured h1m [Apphcan] to be 5
allowed to contmue at Ahpurduar The mtenm order thai was passed by thls |
Tribunal was vacated on 16.02.2004 and the case [0.ANo. 295/2003] was |
withdrawn on 20. 02 2004 The Apphcant, a.lthough allowed to resume duty at
Alipurduar, could not resume  duty for the reason of his serious illness; for whlch

he was treated by Dr.§. P. Ghosh of Ahpurduar Govt. Hospital. Sa1d Dr. Ghosh of » .

Govt. Hospital was also an attendmg expert physncxan [Psychiatry] of Rallway -

Hospital at. Allpurduar Apphcant repoﬁred sick by his letter dated 23. 02 2004

Applicant was charge-sheeted on 04.10. 2004 [allegmg unauthonzed absence from '
17.12.2003] and along with the said charge-sheet, coples of both the letters [dated :
16.12. 2003 & 04.06. 2004] of Chief Medlcal Dxrector [by which the Apphcant was o
allowed to resume duty in Ahpurduar Junctlon] were supphed to'the Apphcant It. -‘ :

is alleged that those 2 letters were never served on the Applicant and the coples". o

.,,-

~04 10.2004. It is said that although the General Manager of N.F Ranlway was -

not the stcnplmary Authonty of the Apphcant, Stlll then the charge-sheet dated: e

~ 04.10. 2004 was drawn by him/G.M. of N F. Railway. In his wntten statement of

defence/explanatlon [dated 10. 11 2004] to the charge-sheet, the Apphcant stated

that enquuy need only be conducted aﬁer his recovery from’ mental & physxcal A

ailments. Desplte that . enquxry commenced and in the enqulry, although the

g&pplxcant prayed on 13 04. 2005 to examme the Dy CPO [G] and DPO/APDJ the

Gehtrai Administrative Tribunal
15.06. 2005 and] finally, the Rallway Board passed orders on-0l. 05 2006’

2 0

T T TS
(,u b ’ll ,x‘l l)gl‘\ h ____J

fethWﬁmm@ﬁﬁﬂm pplicant on 19.05. 2005 he, submltted his representatxon on |

st 2009

hereof came to hlS hand, for the ﬁrst hme along with the charge—sheet dated

a
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dismissing the .Applicant from service, Challengiﬁg the said order of dismissal

- from service, the Applicant filed the presentvari ginal Application.
3. .By way of filing a written statement, the Respondents have raised a poim

that the prayer of the A’pplieant [ to this Tribunal] to reassess the evidence [like

~an Appellate  Authority] .is not penﬁissibie; because this Tribunal has got the

| | |
power to grant judicial review only and to ﬁnd out as to whether the procedure
\

prescribed under the Rules were properly followed [during the enquxry] or not and
to find out as to whether prmcnples of natural _]ustxce was duly followed or not. It
has been pointed out that for the reason of the provisions of para 547 [3] of Vol. I
of Indian RaiIWay Medical‘ Manual, t_he Applieant could only have been treated
himself'by a Railway Doctor. |

4. By way of filing .a Rejoinder and Additional  Rejoinder the Applicant has

h‘as"?also filed an additional statement in this case.
¥ -

.
\\‘ﬁled, by the Respondents/Raxlways in thns Case. A Reply to the addmonal

statement [of the Apphcant] has also been ﬁled by the Respondents

6. - We heard Mr. S. N Tamul, learned Counsel appearmg for the Apphcant ‘

and Dr. J.L. Sarkar, leamed Standmg Counsel for the Rallways and peqused the

materials placed on record.

7. . As per the materials placed on record, the Applicant, for the reason of his: |

genume difficulties, could not proceed to join at the new place of postmgr He

obtained interim protectlo,n from this Tnbunal and, ultun'ately, he was allowed to

join back at Alipurduar. He: could not. get the orders by which he was asked to.

]

mduar ~ Thus, that eriod was not avallable to be branded as
i "

MY

dlentrai A ‘unauthorized absen\ce period; unless it is proved that 'both the orders [daied
7009 | T =

2 O Je Rk E\

“supported his case and opposed the stand of the Respondents/Railways. Applicant

Rephes to the said Rejomder and the Additional Rejomder have also been



resume duty at Ahpurduar he became sxck and consulted a Non-Raxlway Doctor

and, on the strength of the same, he reported swk In terms of para. 547 [3] of

Vol. Tof IRMM “4f an officer is forwarded to the authonzed Medlcal Oﬁicer

with a Private Medlcal Cemﬁcate a generally worded fit certificate should be s

1ssued” The sald prov1s1ons of the Rules glves scope to be exammed by a private

- medical practmoner. Thus, when-the Apphcant -produced a certxﬁcate-from a

Non-Railway Doctor, he should have beenvforwaxded to an Authorised'Medical

Officer [of Railways] for needful action. There are no matertal placed on record

o "fﬁ;’"“to sshow that the Applicant was ever sent to a Railway Doctor for oplmon In the_ - o

'/\r- \

?’«' /

%,

sick’ or not; espemally when there - are/were no psychlatry experts in Railways;:

Hospital at Alipurduar.

8.  Leamned Counsel. for the Applicant has  also raised a point: thatlsince fithe, E
Applicant was 2 Senior Gazetted Officer, the Idi's'ciplinary_ proceedin’_g couldv only;"

have been initiated by the Railway Board/President and not by the Generali .

Manager of N.F. Railway.
o

K cn‘
‘@“(‘ MY 468?“311 authonty, who is competent to. unpose minor penalty, xs‘als_o__competen‘t,
s Yn“"f\

oA v “ {5 initiate ‘a major penalty p! "“a’lﬁgm@am&rm yﬁi@g};{@f lwhom it is not the
o U yon® . CentrauAﬁmlnlsstmﬁlm Tribunal

.20 Ut 2009

: 1‘ Guwahati Bench J

16. 01 2004 & 27. 01. 2004] were served upon lum When, ulttmately, he was to -

sald ’p;emlses the penod of absence [for the reason of sickness covered under o

’cemﬁcate from - a non-Railway Doctor] ‘could not have been - branded as- |

uthOrlzed straightway- and the Apphcant ought not to have been. sub_yected to; L ﬂ

““““““ dlsmphnmy proceedmg without verlﬁcatlon of fact as to whether he was reallyjé: B

‘\V/ 9. Dr. Sarkar leamed Standmg Counsel for the Rallways pomted out that for L

. l\b\/ﬂs3 the Jreason of Rule 8[2] of the - Rallway Servants[Dlsmplme & Appeal] Rules S
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10.  Rule 8[2]. of the Rules of 1968 is as under -

“8. Authonty to mstitute proceedmgs -

K C@nari Administrative Tribunal , xxx XXX, XXX

) ‘ , 21 A dxscnplmary authority competent under thebe rules
foo |9 og oo 2008 to impose any of the penalties specified in clauses [i] to [iv]
o of rule 6, may; subject to the provisions of clause [c] of sub-
\ LA O, T rule [1] of rule 2, institute disciplinary proceedings against
) Guwahali Bench any Railway servant for imposition of any of the| penalties

specified in clauses [v] to [ix] of rule 6, notwithstanding that
~such disciplinary authority is not competent under these -
rules, to impose any of the latter penalties.”

~ ¢ Thus, it is clear that initiation of the major penalty proceeding d‘gax_inst the
3 R -

‘ ' | _
12.  Faced with above situation, the Advocate for the Applicant pointed out that

the authormes of N.F. Railway, aﬁer initiating a major penalty proceedmg against

the Applicant, ought to have placed the matter before thie Railway Board/GOI for

&,

further action. It is submltted mstead of doing that they [authontnis of N. F

Railway] proceeded with the enquiry etc. and at th'e final stage [after f?nnmg an

opinion to impose a major penalty only] sent the papers to Railway %w&@l,
who passed the final order and that, as such, the final order paSSed by thc[a Railway .

. . |
Board/GOI [impugned in this case] is not sustainable being outcome of non-

application of miind.
13." Powers to take disciplinary nntion aga’inst ba, »Gov_t. '}Servan‘t l"lave .been
vested with Speéiﬁed.A@mOﬁties underthe Statufor“‘y Rules. Thus, an authority
{in whom pnwer to proceed - aga’iris‘t and impose penalty] notified ‘under the
Statutofy Rules is to initiate the same and pass final orders after .folloy‘vingﬁ a
spemﬁed procedure prescrxbed under the Rules. In the same Rules,

exceptions/relaxations have also been provxded and, as a result ﬂllel eof an

authority, who is only competent to impose minor penalty, have also bc%L




R

with the powers to initiate [ “neither to proceed  with nor to finalise] a major

penalty proceedmg against a Government Servant. Such an authorxty, as a

necessary consequence upon nntxanon of a major penalty proceedmg, ought to’

/ ' . have transnutted the papers to the aut_horrt_y_ competent to impose ma)or penalty forv -

needful further action.

14.  As it appears, ‘without sendmg the papers to the Railway: Board/GOI for
takmg the follow—up actlon [on the major penalty proceedmg mmated agamst the'
Appllcant] the authormes of NF. Rallway [who were incompetent to deal wrth'

a major penalty proceedmg agamst the Applicant] unauthorrsedly and, as 1tv '

appears from the records of the disciplinary proceedmg [produced by Dr. J.L.

Sarkar, fearned Standing Counsel for the Rallway], at a-very final stage the‘papers -
were sent to Raxlway Board/GOI for passing of the final orders. Records of N F :
Railway [m whrch gnevances pertalmng to transfer of the Appllcant and -
dxsclplmary proceedmgs against the Appllcant were dealt with] goes toshow- that |

the N. F Rarlway [although mcompetent 1o irnpos"e"major penalty on the :

\>

re@ [and representatxon thereon] and drawmg the final order and that, only aﬁer

"d‘

U P.S.C. for obtammg the advice and, thereafter, passed the lmpugned order [mv

o
M/ the same line as that drawn by the G M. of N.F. Railway] to the prejudlce of the

%/Ul’}/lﬂ Apphcant No special consideration, even, were given to the defence of the

™ o 4\“‘" -
o E e %{(a. . «eiquiry: report
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Applrcant] not only mmated the major penalty proceeding but proceeded agalnst' l

hlm [Apphcant] at enquiry stage, at the stage of consrderatron of the enqulry«

dra,wmg the ﬁnal order sent the same to Rallway Board [who did not act likea -

B Dlsc1p11nary Authorlty ] but acted as a post-office in sending the papers to

M “‘“A‘p'p[want and to the last representatron submitted after receipt of a copy of the L
gyt
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15.  Thus, Judgmg from all angle we are of the opzmc

miscarriage of Justxce in the decasnon makmg process

m,"that fhere were gross

'[rnght from the stage of

initiation of dlsmplmary proceedmg] leadmg to 1mposmon of the major

penalty/lssuance of the impugned order agamst the Apphcamt and as such, we

quash the

should be treated as contmumg in service of the Ra1

reinstated with all back wages.

In the result, this case is allowed. Nocosts.

]

1mpugned order with the entire proceedmg aga.mst the Apphcant who

lway. He should be

v - Sd/-
M.R. MOHANTY

sd/-
S.N. SHUKLA
- MEMBER (A)

VICE CHAIRMAN
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- Dr. Prabir Kumar Deb . ‘ Applicant
By Advocate Mr S.N. Tamuli
: Versus
The UOI & others L Respondents

By Advocate Dr. J.L. Sarkar
CORAM
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1. - Whether reporters of local newspapers may be

Allowed to see the Judgment? Yé@k)/
2. Whether to be referred to the Reporter or not? Y\e’s,/}k(

3. Whether their Lordships wish to see the falr
Copy of the Judgment ? Y\e/s/No/
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CENTRAL ADMINISTRATIVE TRIBUNAL
GUWAHATI BENCH, GUWAHTI
0.A. No. 103 of 2007

Guwahat, this the 19th day of December, 2008

Hon’ble Mr. Manoranjan Mohanty, Vice-Chairman
Hon’ble Mr S.N.Shukla Member [Administrative]

~ Dr. Prabir Kumar Deb
Bungalow No.1224
Railway Hospital Colony
Alipurduar Junction
Alipurduar
Applicant
By Advocate Mr S.N. Tamuli

. -Versus -
1. Union of India
represented by Secretary,
Railway Board,
New Delhi.

2.Union Public Service Commission
represented by Secretary
Railway Board,
New Delhi.

3.General Manager
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Maligaon, Guwahati 1

4.Divisional Railway Manager
Alipurduar Junction,PO Alipurduar
Dist. Jalpaiguri
West Bengal.

5.8ri T. Rabha [1.O.]
Chief Public Relation Officer,
N.F.Railway, Maligaon.

6.Chief Medical Superintendent
Alipurduar Junction, |
PO Alipurduar,
Dist. Jalpaipuri.

%.Chief Medical Director
N.F Railway, Maligaon,
Guwahati.

Respondents

By Advocate Dr. J.L.Sarkar, Standing Counsel for th%



0.A. No. 103 of 2007

ORDER

Manorajan Mohanty, Vice-Chairman:-

This case is the second journey of the Applicant to this Tribunal. The facts
leading to filing of this case are described as under in the present Original

Application filed under Section 19 of the Administrative Tribunals Act, 1985.

2. Applicant,  having been recruited through Union Public Service -

Commission, joined as a Group A Gazetted Officer in Indian Railways [as
Medical Officer] in North-East Frontier Railways and posted at Katihar on
07.07.1986. He did his Diploma in Medical Radio Diagnosis during 1990 from
Calcutta University. During 1991, he came to be posted in Alipurduar Junction of
N.F. Railway and was sent to Australia [for a Diploma in Health Management]
during 1995. On his return, he joined at Alipurduar Junction and, during 1996,
was promoted as Senior Divisional Medical Officer under N.F.Railway.h Later, on
16.12.2003, he was transferred as Sr. DMO of New Bongaigaon. He représented ,

on 22.12.2003, against the said order [of transfer] by point_ixig out his personal
| difficulties and that the Chief Medical Director of N.F. Railway at Maligaon
considered the same as a case of “family problem, as mentioned in his application,
appears to be genuine”. On 23.12.2003, he submitted an application, to the Chief
Medical Director, seeking leave from duty. The Applicént also approached this
Tribunal [by way of filing Original Application No. 295 of 2003] and obtained an
interim order [on 30.12.200] of keeping the order [of transfer] under abeyance till

end of the academic session. It has been alleged that although the Chief Medical

Director of N.F. Railway wrote letters [on 16.01.2004 and on 27.01.2004] to



allow the Applicant to continue at Alipurduar, the same [letters] were nevér
served on the Applicant. It is stated that the General Manager of N.F. Railway,
who granted a personal hearing to the Applicant, assured him '[Applicant] to be
allowed to continue at Alipurduar. The interim order, that was passed by this
Tribunal was vacated on 16.02.2004 and the case [O.A.No. 295/2003] was
withdrawn on 20.02.2004. The Applicant, although allowed to resume duty at
Alipurduar, could not resume duty for the reason of his serious illness; for which
he was treated by Dr. S.P.Ghosh of Alipurduar Govt. Hospital. Said Dr. Ghosh of
Govt. Hospital was also an attending expert physician [Psychiatry] of Railway
Hospital at Alipurduar. Applicant reported sick by his letter dated 23.02.2004.
Applicant was charge-sheeted on 04.10.2004 [alleging unauthorized absence from
17.12.2003] and along with the said charge-sheet, copies of both the letters [dated
16.12.2003 & 04.06.2004] of Chief Medical Director [by which the Applicant was
allowed to resume duty in Alipurduar Junction] were supplied to the Applicant. It
is alleged that those 2 letters were never served on the Applicant and the copies
thereof came to his hand, for the first time, along with the charge-sheet dated
04.10.2004. It is said that although the General Manager of N.F. Railway was
not the Disciplinary Authority of the Applicant, still then the charge-sheet dated
04.10.2004 was drawn by him/G.M. of N.F. Railway. In his written statement of
defence/explanation [dated 10.11.2004] to the charge-sheet, the Applicant stated
that enquiry need only be conducted after his reéovery from mental & physical
ailments. Despite that enquiry commenced and in the enquiry, although the
Applicant prayed on 13.04.2005 to examine the Dy. CPO [G] and DPO/APD], the
said prayer was not granted. The enquiry report dated 12.05.2005 having been

supplied o the Applicant on 19.05.2005; he submitted his representation on

15.06.2005 and, finally, the Railway Board passed orders, on 01.05.2006,



dismissing the Applicant from service. Challenging the said order of dismissal
from service, the Applicant filed the present Original Application.

3. By way of filing a written sfatement, the Respondents have raised a point
that the prayer of the Appliéant [ to this Tribunal] to reassess the evidence [like
an Appellate Authority] is not pennissible; because this Tribunal has got the
power to grant judicial review only and to find out as to whether the procedufe
prescribed under the Rules were properly followed [during the enquiry] or not and
to find out as to whether principles of natural justice was duly followed or not. It
has been pointed out that for the reason of the provisions of para 547 [3] of Vol. I
of Indian Railway Medical Manual, the Applicant could only have been treated
himself by a Railway Doctor. |

4. By way of filing a Rejoinder and Additional Rejoinder the Applicant has
supported his case and opposed the stand of the Respondents/Railways. Applicant
has also filed an additional statement in this case.

5. Replies to the said Rejoinder and the Additional Rejoinder have also been
filed, by the Respondents/Railways, in this <ase. A Reply to the additional
statement {of the Applicant] has also been filed by the Respondents.

6.  We heard Mr. S.N. Tamuli, leamed Counsel appearing for the Applicant
and Dr. J.L. Sarkar, learned Standing Counsel for the Railways and perused the .
materials placed on record.

7. As per the materials placed on record, the Applicant, for the reason of his
genuine difficulties, could not proceed to join at the new place of posting.. He
obtained interim protection from this Tribunal and, ultimately, he was allowed to
join back at Alipurduar. He could not get the orders; by which he was asked to

join back at Alipurduar. Thus, that period was not available to be branded as

unautharized absence period;, unless it is proved that both the orde&wdbt_(
' =
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16.01.2004 & 27.01.2004] were served upon him. When, ultimately, he was to
resume duty at Alipurduar, he became sick and consulted a Non-Railway Doctor
and, on the strength of the same, he reported sick. In terms of para 547 [3] of
Vol. 1 of IRMM, “if an officer is forwa;dedv to the authorized Medical Officer,

with a Private Medical Certificate, a generally worded fit certificate should be

issued”. The said provisions of the Rules gives scope to be examined by a private
medical practitioner. Thus, when the Applicant produced a certificate from a
Non-Railway Doctor, he should have been forwarded to an Authorised Medical
Officer fof Railwayﬂ for needful action. There are no material placed on record
to show that the Applicant was ever sent to a Railway Doctor for opinion. In the
said premises, the period of absence [for the reason of sickness covered under

certificate from a non-Railway Doctor] could not have been  branded as

- unauthorized straightway and the Applicant ought not to have been subjected to

a disciplinary proceeding without verification of fact as to whether he was really
sick or not; especially when there are/were no psychiatry experts in Railways
Hospital at Alipurduar.

8.  Learned Counsel for the Applicant has also raised a point that since the
Applicant was a Senior Gazetted Officer, the disciplinary proceeding could only
have been initiated by the Railway Board/President and not by the General

Manager of N.F. Railway.

9. Dr. Sarkar, learned Standing Counsel for the Railways pointed out that for
the reason of Rule 8[2] of ‘the Railway Servants[Discipline & Appeal] Rules, - -
1968, an authcrity, who is competent to impose minor penalty, is also competent

to initiate a major penalty proceeding against an officer of whom it is not the

disciplinary %
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10.  Rule 8[2] of the Rules of 1968 is as under;-
“8. Authority to institute proceedings.-
XXX XXX XXX

[2] A disciplinary authority competent under these rules
to impose any of the penalties specified in clauses [i] to [iv]
of rule 6, may, subject to the provisions of clause [c] of sub-
rule [1] of rule 2, institute disciplinary proceedings against
any Railway servant for imposition of any of the penalties
specified in clauses [v] to [ix] of rule 6, notwithstanding that

such disciplinary authority is not competent under these
rules, to impose any of the latter penalties.”

11.  Thus, itis clear that initiation of the major penalty proceeding against the
Applicant was not bad.

12.  Faced with above situation, the Advocate for the Applicant pointed out that
the authorities of N.F. Railway, after initiating a major penalty proceeding against
the Applicant, ought to have placed the matter before the Railway Board/GOI fof
further action. It is submitted, instead of doing that,they {authorities of N.F.
Railway] proceeded with the enquiry etc. and at the final stage [after forming an
opinion to impose a major penalty only] sent the papers to Railway Board/GOI,
who passed the final order and that, as such, the final order passed by the Railway
Board/GOI [impugned in this case] is not sustainable being outcome of non-
application of mind. |

13.  Powers to take disciplinary action against a Govt. Servant have been
vested with Specified Aqthorities under the Statutory Rules. Thus, an authority
[in whom power to proceed against and impose penalty] notified under the
Statutory Rules is to initiate the same and pass final orders after following a
specified procedure prescribed under the Rules. In the same Rules,

exceptions/relaxations have also been provided and, as a result thereof, an

authority, who is only competent to impose minor penalty, have also twested;F
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with the powers to initiate [ neither to proceed with nor to finalise] a mzijor
penalty proceeding against a Government Servant. Such an authority, as a
necessary consequence, upon initiation of a major penalty proceeding, ought to
have transmitted the papers to the authority competent to impose major penalty for
needful further action.

14.  As it appears, without sending the papers to the Railway Board/GOI for

. taking the follow-up action [on the major penalty proceeding initiated against the

Applicant], the authorities of N.F. Railway [who were incompetent to deal with
a major penalty proceeding against the Applicant] unauthorisedly and, as it

appears from the records of the disciplinary proceeding [produced by Dr. J.L.

Sarkar, learned Standing Counsel for the Railway], at a very final stage the papers

were sent to Railway Board/GOI for passing of the final orders. Records of N.F.
Railway [in which grievances pertaining to transfer of the Applicant and
disciplinary proceedings against the Applicant were dealt with] goes to show that
the N.F. Railway [although incompetent to impose major penalty on the
Applicant] not only initiated the major penalty proceeding but proceeded against
him [Applicant] at enquiry stage, at the stage of consideration of the enquiry
report [and representation thereon] and drawing the final order and that, only after
drawing the final order, sent the same to Railway Board [who did not act like a
Disciplinary Authority ] but acted as a post-office in sending the papers to
U.P.S.C. for obtaining the advice and, thereafter, passed the impugned order {in
the same line as that drawn by the G.M. of N.F. Railway] to the prejudice of the
Applicant. No special consideration, even, were given to the defence of the

Applicant and to the last representation submitted after receipt of a copy of the

enquirw .
R

rd



15. Thus, judging from all angle, we are of the opinion, that there were gross
miscarriage of justice in the decision making process [right from the stagé of

initiation of disciplinary proceeding] leading to imposition of the major

penalty/issuance of the impugned order against the Applicant and, as such, we

quash the impugned order with the entire proceeding against the Applicant; who
should 'be treated as continuing in service | of the Railway. He should be
reinstated with all back wages.

16.  Inthe result, this case is allowed. Nocosts.

é-,\_ﬁ.,
| s g 08

[S.N.Shukla] {Manoranjan Mohanty]
Member[A] . Vice-Chairman
cm
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.....Respondents

Additional statements responding to the reply to the
Rejoinder.

The applicant most humbiy begs to prayed as under.

1. That in reply to the statements $n Para 2 of the ‘reply to the ~
rejoinder’ the applicant humbly states that the respondents
are repeatedly mentioning about the O.A.No 295/03. They
were highly annoyed on him for filing the said O.A.which
was filed in peculiar circumstances including mental
sickness of the applicant. The said O.A. was conducted by
duly engaged lawyer. The Hon’ble Tribunal was also
- pleased to grant interim orders (Annexure F of the O.A.) N
which have already been explained in this O.A.The larned
advocate in the case appreciating the totality of the case

%"’ﬂ  including the psychological strain of the applicant advised
A\, g

the applicant to approach the officers of the Railways and
explained the real position for humanitarian considerations.
The applicant according ot an interview with the then G.M
'who also was concern&d for the health of the applicant.
After that applicant advice his counsel to withdraw the case
0.A. No 295/03 and the counsel had withdrawn the case
. (Annexure G1 of the O.A.).In the circumstances the
termination of the applicant showing connection with the
facts of the said O.A. 295/03 is beyond judicial process.

fgr_aj-bu. k“\w Dt .



. That in reply to statements in Para 3 to 6 of the ‘reply to

rejoinder’ it is denied that the action of the respondents has
been as per rules of the Railways. It is stated that admittedly
applicant was psychiatric patient, but the manner in which
he was treated by the respondents is most inhuman. The so

alled spare order was handed over to him after office
house by calling him from his residence. He was not
allowed to enter his chamber to take even his personal

~ belongings, not to speak of formal handing over charge.

The respondents treated and discuss among themselves very
S ) : A
shabbily with derogation as if he was a mad man.

All the procedures in the rules and codes have been
neglected arbitrarily and not follow. ™ Indian Rallway
Establishment Code Vol.l, Para 521(2) which is under
article 309 of the constitution of India has not been
followed. The provision of Indian Railway Medical Manual
has been totally ignored. Procedures laid down in Railway
Servants (Discipline and Appeal) Ruleshas been ignored
totally. The Memorandum of Charges has not been issued
and signed by the competent Authority. It has been issued
and signed by the General Manager who is not the
Competent Authority to sign this. The officers requested to
be called as witnesses to depose on the relevant facts of the
case were taken note of by the IO but were not summoned

though they were relevant witnesses to depose on the letters

issued from the Maligaon Railway Head Quarters and to
depose on the process and procedures and personnel

matters. There has been total denial of procedural Justice
and violation of R. S. (D & A) Rules 1968.

. In the facts and circumstances of the Case the application

deserve to be allowed with costs.

= —rafaes RS0 ol
(ﬂzr:;:faf “mlnostrative Tribunal f;uvl.s.,_ W v~ .
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VERIFICATION

1 Shri Prabir Kumar Deb about 46 years, Son of ShriAshit Baran Deb, resident of
Alipurduar, P.O.Alipurduar, Dist:-Jalpaiguri, W.B., hereby verify that the statements
made in paragraphs 1-3 are true to my knowledge and I have not suppressed any material
facts.

AND I sign this verification on this 23..® day of Sept, 2008 at Guwahati.
Place. Guwahati Tt W o
Date.?5./9/2008. Jias SN Signature
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0. A. No. 103/07
Dro P-_ K. Deb
- Vs =

U. 6. I. & Ors.

LIST OF DATES.

I T T
7.7.1986 '

_The applicant after qualify- |
ing examination by U.P.8.C. joind in ]

Group A Gazetted service under Indianj

e MEN >« ¥

Rallways as Medical Officer in N. F. { pgpa-4.1

Railway at Katihar w.e.f. 7.7.1986. {

f=

He carried out every order of the i
authority and served in different q
stations as Medical Officer with )

WG IR M N

unblomished service record with utmost

satisfaction of the authorities. O

K

1 _ §

1290 ) The applicant d4id his Diplomag Para- 4.2
in Medical Radio Diagonosis (DMRD) ]
in 1990 from Calcutta University. i
1 )]

1991 The applicant was transferredﬁ Para- 4.2
to Alipurduar Junction, N.F. Railway.;
i )]
|

. Contd...2 /
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1996

16.12.03

22.12.03
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In the year 1995 for his satis-
factory works he was selected by the
Railway authorities for training on
Health Management and was send to
Australlia and he obtained the Graduate
Diploma in Health Management from New
England University, Australlia.

On return from Australlia he was
posted back to Alipurduar Junction in
1996 and was promoted as Sr. Divisional
Medical Officer (Sr. DMO) considering
his bright carrier and unblemished
records. While working as such he

became victim of mental depress;ogé‘

- -

By an order dated 16.12.2003 the
applicant was transferred as Sr. DMO

New Bongaigaon.

Applicant has family problems
with two minor children and old mother
with parkinson Disease with the sudden

e

0

transfer and due to his mental presure -

he fell sick. He submitted representa-

1

tion dated 22.12.03 to the Chief MedicalQ

Superintendent which was forwarded to

the Chief Medical Director, N.F. Railway%
/

Maligaon mentioning that "his family

N

—— e W me e e e

Parg=- 4.3

Para‘ 4 . 4

Annexure-C

Para- 4.5

Contdes. 3
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23.12.03

30.12.03

8. 01004

16.01.04
27.01.04

Fr s S

3
“Particulars ] Para No. /
____________________ 4 Anpegure. _
problem as mentioned in his application i
appeais to be genuine." §
1
The applicant submitted applica- j Para-4.7
tion for leave to the Chief Medical §
Director. 8
g
The applicant approach the i
Hon'ble Tribunal (0.A.No. 295/03). The
Hon'be TIribunal was pleased to pass i
‘ . Annexure~F
interim order directing the respondent i
: Para=-4.7
that order of transfer dated 16.12.03 g
should be kept in abeyance tiizathe end j
of the accademic session of the school. j
g
The Respondents informed that { Para-4.8
It is a routine transfer order. { Annexure-G
, .
The Chief Medical Director, N. F.{
Railway, Maligaon, by letter dated { Annexure~H
16.01.2004 on the subject of joining {
report of the applicant forwarded the |
Hon'ble CAT/GHY's order dated 30.12.03
regarding his joining at Alipurduar g
Hospital. By letter dated 27.01.2004 4
CMD, Maligaon again comfirmed that ¢
applicant should be allowed to join ¢
duty at Alipurduar Hospital. g

Contd...4
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20.02.04

G G WM G G W W el GG vps  SMME  GEne RN MM WM @we AR WM B

wJ

— Gew wmw G s Gum e

Particulars §Para No./
___________________ lAnnexure._ _ _

This order of the CMD Mallgaon §
was not withdrawn but the Respondent
No. 4 maliciously supressed these i
letters of 16.01.04 and 27.01.04. In
fact after these letters order of i
transfer dated 16.12.04 became nonest/j
infractuous. This aspect was specifi- §
cally placed before the inquiry officey
but I.0. for reasons known to him did §
not take any action and keep silent
on this point. {

g

~ The @épperal Manager,‘N.F. Rly.

was kind enough to give the applicant |
a personal hearing after the order of j
the CMD dated 27.01.04. He was very |
sympathetic seeing the physical §
condition of the applicant with mentalj
depression and assured that he would §
be accommodated at Alipurduar and he |
should withdraw the case. After that |
the applicant didnot contest the case {
and interim order was vacated by an {

order dated 16.02.04 (on 27.01.04 the |

CMD had already confirmed that the  {
applicant should be posted at Alipur=- {
duar which mede the transfer order g
infractuous). The O.A. was withdrawn {

on 20.02.04

Para"409
Page_42
(Annexure-N

contd . )

Annexure-I & GI
(page-23)

Para-4.10

Contd...5
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Date i Particulars { Para No./
______ f e e e e e e e e e e e e e e e — ) Anpegure_ _
23.02.04 | In persuance to the interim ordert
{ of the Hon'ble Tribunal and order of |
{ the CMD, Maligaon, the applicant was {
J allowed to join duty at Alipurduar. Butf
{ unfortuaatly his condition further {
' Para-4.11
{ detoriated and ultimatly he became
{ seriously i111. He continued to be underl
‘ Annexure-H1
{ treatment of doctor S.P. Ghosh of Ali- 1
! purduar Civil Hospital, who was also {
{ Raillway Hospital's attending expert &
{ physician (Psychiatry). The applicant |
¢ reported sick by letter dated 23.2.04 |
! enclosing medical certificates from 4
U the attending physician. {
{ ' i
04.10,04 ! Memorandum of charges dated {
{ 4.10+04 issued to the applicant alleginﬁ‘égggxgxg:g_
page 40)
¢ unauthorised absent w.e.f. 17.12.03. '
! The letters shown against Sl. No. 1 andl
€ e=-1
{ 2 (in the list of documents of the { épage-265
§ charge sheet) dated 16.12.2003 and I &
_—— .
! 4.6.2004 were not delivered to the ] nexure=N
Q”‘"““’"_“ ' : epage 40)
applicant earlier and he received the {
Q . Para-4o 12 &
same for the first time with the §
g Para-4.15
chargesheet. ¢
¢ Y]
g

The applicant was not in unautho—Q

rised absent and his case was that he _
Contd...6
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16.11.04
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was sick supported by medical certific-
ate Government Doctor(expart) which was
duly submitted to the respondents. He
was staying in Railway Quarter at

Alipurduar and 3

(1) at no point of time a Railway”
Doctor was deputed to his Railway
resident to examine him and

arrange for tpeatment in any

hospital

(11) he was never intimated that
the sick certificate issued by
the government dockor was rejec-

ted,

(iii) ‘Alipurduar hospital had no

arrangement for specialised

treatment for depression/

psychatrary) submitted. f

{1 Annexure_ _

Para-4.12 &
4.15

Chonge Shad wean Issaad “’6 P &t ehory 9\&/

ok D\’rdv\\"‘(\w\\& O\Q}\r\om\ﬂd,vib\d-;ma R\,&LQ\U’%
The applicant his defence state- *
{

g

ment and nominated defence counsel. He
requested to conduect inquiry only after
the applicant was mentally and physicali

-y fit but the inquiry was started.  ©

Annexure-J
Para=-4.13

Contdee.?
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During inquiry the applicant
prayed for calling Qy. CPO(G) and DPO, §
APDJ as witnesses. This was recorded |
in the proceedings dated 13.4.05.-The g

witnesses were not called for though

they were the proper persons to expla- §

in the non compliance of CMD, Maligaon j
's letters dated 17.01.04 and 27.1.04
allowing the applicant to join. He g
submitted representation dated 13.4.05 |

calling for witnesses and document §

{

During the inguiry the applicantQ
submitted that he had fallen sick and !
also that he applied for leave, § days {
Casual leave w.e.f. 17.12,03 and 15 !
days LAP w.e.f. 23.12.03 and the -
application was received in CMS APDJ's {
office under signature and seal. He 4
also disclosed the fact that the M/
N. F. Railway granted him the interview!
and assured his posting at Alipurduar d
on withdrawal of the case. {

In the O.A. the applicant reit- !
erated that it was incumbant upon the !
Railway Medieal Officer to depute a i

-j%nngxuxgzﬂ_
Page 34

also page
41 and 42

of Annexure-N)

'40

G
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Date ~ ~ T~ 77 77 Barticulars 7§ Para Nou/
A Y Y. S
{ Ratlway Medical Officer at the residenc
( «e for the applicants medical examinatif’
! —on and treatment. §
12)6&"'6’3" Lpore - P (MW) {
19.5,05 A cnpy of the inquiry report | g %gggggﬁg;k
! vas supplied to the app110ﬁht by letterﬁ 7
! dated 19.5.06. j Lerasdedl
" ' : : . ﬁ'
_? ‘The 1nqu1ry officer decided in e
¢ a subjective manner and as 1f he was .‘ﬁ
{ working f-r responﬂent Railway authori-ﬁ
g ty. The report of‘inqu;ry‘was‘£E£g§;§g§9l
{ interalia for following reas-ns : §
! (1) The Rallway respondents g
g prove unauthorised absent (app- §
g licanté: letters for leave amd |
¢ sick certificates have not becn §
J considered. | ' §
i | | i
4 (2) The 1.0. could not prove {
F unauthorised absent rather he {
! ' sald applicant "has not been
d able to prove his defence. §
{ hence I £ind that both the |
{ charges «...... have been 8
0 established" page 53. g

Contdese9
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(3) The I.0. decided that it was §
not permissible to take treatmentd
and give certificate from privatel
medical doctor. Such deeision is {
illegal and violative of provisi-q
ons of Indian Rallway Establish- {

ment Code and Indian Railway (]
- Medical Manual. ¢
0

The applicant submitted his replyl
to the Inquiry Report and explained his !
position of treatment under Dr. S.P.
Ghosh, M.0. and explained that he had a !
right to receive treatment from doctor ¢
of his choice and that he was always
present in his Railway Bunglow and
making correspondence with the Railway
Administration. The applicant clearly
stated in his reply that he was not
asked by the Rallway Administration to
obtain Railway Medical Certificate at
any stage. |

There was no scope of treatment

for the ailment of the applicant depre-

fr—"S e S o T — D -~ S - S = S~ SR S - S -

ssion/psychatry at Alipurduar Railway

3

Hospitale.

Para No./ ~

4 Anpegure_ _

Para-4.21
Aggexun (Sd Q 2

Pa:a-gom ®
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§ The fact is that on the bagis of §

1 the sick report submitted by the applic-

{ ant from Specislist Government Doctor §

{ was seriously suffering from mental

(page 3) of
) spekness disease apd the fit certificatef

the rejoinder.

! on a plain paper as contemplated under

{ the rule 547(3) of IRMM was not issued. {
! Applicants absence was therefore coyeredl
! by sick certifieate and not unguthorised!

4 (]

i L e J

g By order dated 01.5.06 of the I

I Rallway Board applicant have been dis- i exure-
y missed from service. i Para-4.22
¢ {

i The applicant relies on the i

i following rules 3 i

i PO e , i

I (1) Para 521(2) of the Indian "

N Railway Establishment Code Vol.I i

§ o i J

I (ii) Indian Railway Medical i

i Manual, Vol. II, 2000 Bdition

i (1) Section C-Objectives, .

P Para 108 - Mission statement i

§ -~ Human approach. &

Contdeo..11
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and(4)

(1ii) Judgment & Order dated §
11.4.2008 in 0.4 No. 205/ 1§
2007 (Shri N.C. Singha Roy 1§
Vse UeD.I & Orse) §
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SYNOPSIS

Applicant was in Gr ‘A’ service under Indian Railway. He initially joined as
medical officer in Railway and was subsequently promoted as Sr. DMO for his
distinguished and unblemished service record. During his service period applicant
completed his post graduation in the year 1990 from Calcutta University in Radiology.
Considering his distinguished service he was sen{ to Australia on deputation by
Railway in thé year 1995 where he obtained theAGraduate Diploma in Health

Management from New Ehgland University, Australia in the year 1996. But

unfortunately he became the victim of acute depression of psychiatric disease and
_ — t

N

Filad by SN Tomds
A NeQoye

was under treatment of expert doctors at Alipurduar. Suddenly on 16/12/2003 |

Railway Hospital i.e. where he was serving at that point of time to New Bonqaw

" “Railway Hospital. Due to sudden transfer and other family problem applicants mental

—_—

ZOHdition started deterioting. Applicant could not decide what to do and u_!_tima\teiy‘
applied for leave. .

He even could not enquire whether his leave was sanctioned or not and also
received no communication from Railway authority intimating him about cancellation

of the leave and was under the impression that his leave was sanctioned. But suddenly

~_applicantreceived a transfer order by which applicantwas _t_ra'nsferred from Alipurduar

on 4/10/2004 applicant received a memorandum of charges by which authority '~

propose to conduct inquiry against the applicant for unauthorised. Applicant despite
of his sickness and absence though was under treatment fully cooperate with the
i'nqui\ry officer during inquiry. On 1/5/2006 applicant received an order from the

disciplinary authority by which applicants service was terminated. During inquiry

‘s both Inquiry Officer and disc‘;iplinary ignored the fact that applicant was under serious |

mental iliness and was under treatment of renowned doctors. Moreover they did not

make any effort to ascertain the health CéﬂditiOﬂ of the applicant and imposed

punishmenton the appiicant. Beina :wrvjrieved applicant filed this O A.
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(it) Union Public Service Commission
Represented by Secretary
Railway Board
New Dethi. _ _
(iii) General Manager
N.F.Railway
Maligaon
Guwahati-l|
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Dist - Jalpaiguri
WestBengal |
(vii) Chief Medical Director
N.F. Railway Maligaon
Maligaon Guwahati
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DETAILS OF THE APPLICATION:
1. PARTICULARS OF THE ORDER AGAINST WHICH THIS APPLICATION
ISMADE: . -

This application is made before this Tribunal against the order dated 01/05/

06, NO E (0)1-2005-2/NE/58 issued by Railway Board imposing penalty of “Dismissal -

from service”,

~ 2. JURISDICTION OF THE TRIBUNAL:

The applicant declares that the subject matter of this application is within the
jurisdiction of this Hon'ble Tribunal.
3. The applicant further declare that this application is filed within the period of
limitation prescribed under section-21 of of the Administrative Act 1985
4, FACTS OF THE CASE:
4.1  Thatapplicantis a citizen of India and as such is entitled to all the rights and
privilegee guaranteed under the'C_dnstitution of India.

4, 1 That the applicantjoined GrA servicelunder Indian Railway after qualifying

U P S C exammatlon as med:ca! off icer (M. O) at Katlhar on7.7. 1986. He has been
serving the orgamsatlon with utmost snncenty and devotlon carrying out every order
of the authority without any res;stance. During his service tenure as Medical Officer
he has ser§/ed in different stations and maintained an unblemished record of service
with utmost satisfaction of the authohty. l'n the year 1991 he was transferred to
Alipurduar. During service period, he did Post Graduation in'Radiology (DMRD) in
1990 from Calcutta University,

43 That durlng his posting atAhpurduar he was selected for training on Health

Management and was senton deputatlon to Australia in the year 1995. He obtained

R D R e e 2 Y FULE AT R
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Graduate Dlploma in Health Management from New England University, Australia.

On completion of his traininé he was brought back to his place of posting atAlipurduar

in the yeaf 1996. In the meaatime h'e was pfomoted to the post of Sr. Divisional

Medxcal Officer (Sr. DMO in shoﬂ) consudermg his brlght carrier and unblemlshed

service record. _
44 Thatas menlloned inthe aforesald paras appllcant was serving the Railway
wuih utmost sincerity and devohon since his appointment. But unfor lunately became

the victim of acute depression a psychiatric disease and was under going treatment



of the expert doctors both at Alipurduar and calcutta namely Dr. P.B. Barma and Dr.
S.P. Ghosh. At that point of time applicant was serving as.Sr. D.M.O/Radiology/
Alipurduar. Considering the nature of the disease doctors advised him not to take
any mentai stress or strain which may prO\}e dangerous to the applicant.
Copies of the medical certificate and
prescription are enhclosed as Annexure
A & Brespectively.
4.5 Thatthe appli‘cant while Working as Sr. D.M.O. Aliparduar by an order dated
16/12/03 issued by DPO/APDJ in pursuance of the office order No. 31/2003 (Medical)

endorsement No. E/283/11l/130/ pt X1l (o) dated 16/12/2003 applicant was transferred

and posted as Sr. DMO/ New Bongaigaon Hospital.
‘ Copy of the- letter dated 16/12/03 is

enclosed as Annexure C.

. 4.6 _ Thatapplicant was shocked to receive the transfer order dated 16/12/03 as

his two minor child was studying at that point of time at Alipurduar who need escort

-to school. Moreover his wife was also serving at Alipurduar as doctor and applicants

old mother who was suffering from parkinsonism was also staying with him. Applicant
in this situation was in a helpless situation. Due to the increasing mental pressure
due to sudden transfer along'with day to day office duty appiicants condition
started detoriating and he ultimately fall sick. Then applicant submitted a representation

to the Chief Medical Superintendent, N.I-. Railway; Alipurduar junction which was

- immediately forwarded by the Chief Medical Superintendent to the Chief Medical

Director by letter dated 22/12/03. It may be mentioned here that in his letter, Chief

Medical Superintendent, Alipurduar Junction, mentioned that “his family problem as

~mentioned in his application appears to be genuine”.

I , - enclosed as Annexure D.
4.7 . Thaton 23/12/03 applicant out of mental anxiety and urgent work at Guwahati'
submitted a leave application ChiefMedical Director and went on leave. Subsequently
applicant approach this Hon'ble Tribunal of; 3C/12/03 as he did not get any favorable

resultfrom the authority concerned and Hon’ble Tribunal was pleased to pass an

A.copy of the letter dated 22/12/03 are

P Lo o,



interim order directing the respondent to keep the applicant's transfer order dated
16/12/2003 passed by the DRM (P) in abeyance till the end of the academic session
of the school. '

Copies of the leave application dated 23/

12/03 and dated 30/12.03 are enclosed’

as Annexure E and Frespectively.
4.8. Thatin the meantime by an order dated 8/1/04 Chief Medical Director, N.E.
Railway, Maligaon disposed the representation date 18.12.03 upholding the transfer

___..order as valid and considering it as routine transfer. _

A copy of the order dated 8/1/04 is

enclosed as Annexure G,

4.9.  Thatapplicant vide letter dated 14/1/04 submitted Hon'ble CAT’S order dated

30/12/03 to CMD/ NFR/MLG. CMD vide letter dated 27/1/04 informed Chief Medlcal
Superintendent, APDJ thatin pursuance with Hor'ble CAT Ghy s order dated 30/1 2/

03 applicants transferred to New Bongaigaon Hospital (NBQ in short) be allowed to -

join duty at Alipurduar hospital.
A copy of the letter dated 27/1/04 is

enclosed as Annexure H.

4.10. Thatas already started the applicant was suffering from acute depression

and was under treatment of psychiatrist at Alipurduar and Calcutta. Transfer further

| aggravated his sickness. The Iawyer_conducting the case also advised him not to

think in terms of the case in the CAT. to avoid tension. The Chief Medical Director,
Maligaon had also passed order accommodating him at Alipurduar. But the Chief

Medical Superintendent, APDJ did not pass any order that allowing the applicant to

. join in Alipurduar Hospital nor allowed him to join and in absence of order from

CMS/APDJ the applicant could not resume duty at APDJ. In this connection it is

stated that then General Manager Mr. Vipin Nanda was pleased to give him a personal
mtervne:/v a‘h;:i Was very sympathetic and told him that he will be accommodated at
Alipurduar if he withdraw the case pending at CAT Guwahati and applicant
subsequently on 20-2-04 withdraw his case. It may be mentioned here that when
the applicant was under a phase of acute c!eprés;ion , @ communication gap was
created-between him and his lawyer conducting the case i.e. O.A. NO - 295/03.
Thereafter he got communication from the lawyer who send a copy of the order of
the Hon'ble Tribunal in M. P. No 7/04. - o
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- -~ - -— - -enclosed as Annexure -1

4.11. Thatapplicantin the meantime on interim order of thé Hon'ble Tribunal was
allowed to join duty at Alipurdwar. But unfortunately his condition further deteriorated
and ultimately he became seriously ill and continued to undergo treatment under Dr.
S.P. Ghosh of Alipuduar Civil Hospital, Alipuduar . It is staied that Dr. S.P. Ghosh
was used to be called for by Railway to Alipuduar Railway Hospital for treatment of
critically ill patients there. On the advice of the said Dr. Ghosh applicant reported
sick before the Chief Medical Director on 23/2/04. It may be mentioned here that it
was clearly stated on the application that doctor advised him not to take any mental
strain and also to stay attached to the family which will enable him to get rid of
tension and would prevent further deterioration of his condition. Since then applicant

~ was sick and was under treatment of physician. Applicant also submitted a copy of
the Medical Certificate along with his letter dated 23/2/04.

Copies of the order dated 20/2/04

and letler dated 23/2/04 are enclosed

as Annexure GI& Hkespectively.

4.12. Thatapplicant received a copy of memorandum of charges dated 4/10/2004
wher.e it was proposed to'ho‘i"d an inquiry agéinst the applicant under Rule 9 of
Railway Servants (Discipline and Appeal) Rules 1968 asking him to submit his written
statement ofdefence within 10 days Article of charges framed agamst the applicant
(enclosed as Annexure | of the memorandum of charges) states that @pplicant was
in unautho_rized absent from duty with effect from 17/12/03. It was alleged that
applicant exhibited lack of devotion to duty. It stated that applicant was shocked to
receive the memorandum of charges as he reported sick and was in sick listand
also submitted a valid Medical Certificate from a government (non Railway) doctor
along with his application dated 23/2/06. Hence hne cannot be considered as

“unauthorized absent. Moreover during this entire period he was staying in Railway

Quarter atAhpurduar Junction. in no point of time it was intimated to the applicant -

tha't his sick leave was cancelled. In this connection itis stated that most unfortunately

no Railway doctor was deputed to his railway residence to examine him medically to

e - - - .- == A copy of the order dated 16/2/04 is .

¢
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ascertain his physical/mental condition and arranged for further treatment in any

good hospital. AIi'purduar has no arrangement for specialized treatment for depression/

psychiatry. Most E curiously after the charge sheet was given the authority to

cover-up' their unsympathetic attitude deputed railway doctors when the inquiry

' after the charge sheet was going on.

Acopy of the memorandum dated 10/11/
04 is enclosed as Annexure|l.
4.13. Thatvide letter dated 10/11/04 applicant submitted his defence statement

where applicant denies all the charges levelled against him in the memorandum of

- charges. Applicantalso informed the authority about the appointment of Shri Shymal

Kumar Choudhury, Ex Office Supt under DRM (w (w )/APDJ (Ex General Secretary/

“N F. Rallway/ Employees Umon) as h|s defence assustance and also requested the
” authonty concerned to conduct enqulry only after the applicant is mentally and

~ physically fit. But authority took no note of the sickness of the applic'ant and started

the inquiry.

A Copy of the defence statement dated -

, 10/11/04 is enclosed as Annexure J.
4.14. Thatvide letter dated 2. /12/04 issued by the General Manager, N.F. Railway
applicant was informed that Shri T.Rabha, CPRO/Maligaon/N.F. Railway was
appointed as the inquiry officer to inquire in to the charges against the applicant.
A Copy of the office order dated 27412/
04 is enclosed as Annexure K.

4.15. That preliminary inquiry was held on 30/3/05 at the office of the CPRQ/

Maligaon, Applicant being a disciplined officer, despite of his sickness cooperate -

with the authority in the inquiry proceedings. In the inquiry applicant denies the
charges of unauthorized absence as he was on sick list: it may be mentioned here

that due to his depressed mental condition applicant was not in a position to inquire

-whether his leave was sanctioned ornot. Itis stated that administration also made

no correspondence with the applicant in this regard though applicant was staying in

his official quarter for the entire period. During inguiry applicant denied the statement

that he had received letter dated 16/12/03 issued by GM ('P)/ MLG and letter dated |

Sk
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416/04 issued by the same authority, he had received those letters only with the

chargesheet. In this connection itis stated that most unfortunatly no Railway doctor

was deputed to his Railway residence to examine him medically to ascertain his

physical/mental condition and arranged for further treatment in any good hospital. |

Alipurduar had no arréngemen-t for specialized treatment for depression /psychiatry.
During the ihquiry proceeding applicant requested the |O to call Dy CPO/G as well
as DPO/APDJ as court witness and also submitted five documents in his favour.
Vide letter dated 13/4/05 i.e. the present applicant made a formed request in thié
regard. ‘ | -

A copy of the letter dated 30/3/05, 13/4/

05 and inquiry-proceedings copies aré

enclosed as Annexure LM and N

3 respeotively.

4.16. ,Thét on 4.5.2004 again inquiry was held in 1.O’s chémber and applicant fully
cooperated with the administration to in the inquiry. Appliéant explained the situation/
circumstances for which he could not observe the formal procedure for treatment
as prescribed by the railway or could not . collect a copy of the Railway Medical
Certificate. Applicant also explained his mental condition. It is stated that inquify
officer did not gave any sympathetic condition to the apblicants mental condition
and conciuded the inquiry proceedings. It is stated that it was incumbent upon the
Railway Medical Officer to depute Railway Medical Officer at the residence for

medical examination of the applicant. This was also not done. .

S - -~ Acopy of the inquiry proceeding dated

4.5.2005 is enclosed as Annexure O.

4.17. Thatvide letter dated 19/5/05 issued from the office of the Géneral Manager

(), Maligaon applicant was supplied a copy to the inquiry réport and was informed
to submit final defence statement if any within fifteen days. The'applicaht submitted
reply by ietter dated.15.6.2005 denying the charges. |

A copy of the letter dated 18/:72005 is

enclosed as‘Annexure P

ﬁ‘—-“x’k& Lé'\k?r\a«__ DL,
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4.18. That it may be mentioned here that Inquiry officer decided in a subjective'

manner and also held that the applicant was suppose to comply with the transfer

order. ltis stated that the 10 instead of inquiring in to the matter took the decision

against the applicant as if the 10 was working for respondent Railway authority. This'

is prejudicial to the applicant and not fitting into requirement of quasi-judicial
functioning‘of the 10. the |O decided as if he was the disciplinary authority and/or
the defence counsel of the respondents. |

4.19. Thatinthe findings it has not been found that Railway respondents have been

able to prove the allegations against the applicants. Nor the inquiry officer has been

- able to come to any conclusion that the charges and allegations were proved. He

proceeded with the assumption that there was unauthorised absence without in any

- manner coming to such conclusions proving allegations of such unauthorised
“absence. The findings as such is perverse and not as per procedure established by

~~law. On this‘account alone the inquiry report should be set aside and quashed and

thé penalty based upon such inquiry report should be set aside and quashed.

4.20. Thatthereasons given by the inquiry officer that applicant did not take medical
certificate from Rly Hospital is of casual and perfunctory nature. Inspite of the fact
that he produced medical ertificates from renowned medical experts with recognition
from Indian Medical Council the Inquiry officer did not consider the fact in the
factual conspectus. The fact is that Alipurduar Railway Hospital has no scope of

treatment for the ailment of the applicant (depression and psychiatry) and therefore

the member of the family and well wishers took immediate step for expert treatment

and certificates were also given to the Ra-ilWay. The inquiry oﬁiCer deliberately did

not consider and discuss these aspects. Prayerfor-callingj Dy CPO and DPU/APDJ

~ was rejected. These two officers would be able to depose on the rules and scope of

treatment under Railway establishment rules and instructions in case where treatment e

is not available in the Railway Hospital. itis unforf[unate that1O heg!eoted all these
aspects. It is stated that applicant was in mental imbalance. The inembers of the

family and well wishers caused the fact to be submitted to the Railway Authority. The

respongents not only neglected humanitarian-aspects but also neglected requirements -

urderrules to depute Railway doctors to the residence. The findings of the 1O is

O
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only subjective not as quasi judicial functioning and he took the view that applicant’é
“efforts were to try to cancel the transfer order. In this mental unbalance position why
he had withdrawn the O.A. (O.A. 295/03) was also placed before the 1O but this has

not at all been discussed and considered and ultimé{fely the 1.0O. came to the

- conclusion that charges against the applicant are proved beyond doubt. Such findings

-and conclusion is perverse.

4.21. Thaton 15/6/2005 applicant submitted his final defence on the inquiry report
~ submitted by the IO to the General Manager, N.F. Railway_, Maligaon where he stated | o

thathe \ﬁa‘s;‘not in unauthorized absence. Applicant also explained about his sickness.

Applicant though submitted non raitway medical certificate and was staying in his |

official quarter at Alipurduar he wés not asked by the administration to produce a
Railway medical certificate. This aspect was negiected by the 1.O. It may be
mentioned here that there is no rule that éppiicant is bound to take treatment of
Railway doctors only. General Manager, N.F. Railway also did not consider those
aspects and accepted the view of ‘the 1.0. and recommended for imposition of
major penalty on the applicant. -

A copy of the final defence réport is

».enclosed as Annexure Q. |

4.22. Thatvide order dated 01/05/2006 (No E (O) 1-2005/PU-2/NF/58) issued by
Railway Board i.e. disciplinary authority imposed the penélty of Dismissal from
Service. In the circumstances explained above the order of penalty is on wrohg

premises and deserves to be setasidé and quashed.

‘A copy of the order dated 01/05/2006 is -

- enclosed as Annexure R.

5. GROUNDS WITH LEGAL PROVISIONS :-

(i) For that the applicant was on sick list and was under the t-reatment.of registered
medical practitioner and cannot be considered as unauthorised absént.

(ii) For that Inquiry Officer has not been able to prove the allegations brought against

the applicant in the chargesheet.

b
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(iii) For that the Inquiry Officer worked with aclose rhind and acted on presumptions
and conjectures.

(iv) For that any event of the matter the penalty imposed has been unduly harsed
and disproportionate to the charges alleged.

(v) For that the Inquiry Officer the Disciplinary Authority and Appellate Authority has,
notgiven any consideration to the serious mental disable (acute depression) of the
applicant and fact that he was under treatment of expertvpsychiatrist.

(vi) For that the Inquiry Officer and Disciplinary Authority has not taken into
oonsideration the act of negligence of the concerned authority to depute, and or
initiate arrangement for treatment of the applicant by deputing raitway doctor to the
residence of the applicant or bring him to the railway hospital or sending him to any

~ appropriate hospital.

6. DETAILS REMEDIES EXHAUSTED :
There is no remedy under any rule and this Hon’ble Tribunal is the only forum

for redressal of the grievances. .

7. MATTER NOT PREVIOUSLY FILED OR PENDING BEFORE ANY OTHER
COURT:

The appircant declare tnat he have not filed any other original applicationin

any Tribunal or court.

8. RELIEFS SOUGHTFOR:

S e e

Under the facts and crrcumstances the apphcants pray forthe fol!owrng rehefs

“‘8 1T " The pumshmentordel No E( )I 2005/PV-2/NF/58 dated 1/5/06 issued by

the Rallway Board be set aside and quashed and applicant may be reinstate in

service with back wages and all other allied benefits.

8.2 Any other relief or reliefs the Hon’ble Tribunal may deem fit and proper.
The above reliefs is prayed for on the grounds stated in para-5 above.

9. This application is filed through an Advocate. ‘

10. Particulars of the Postal Order.

(') IPONo. .............. QAL & 351 &3

,(il) Date of issue .......... \;\/'2 /o7F

(iii) tssued From ......... @& O, Posy Qi
(iv) Payable at ......... RN -9 (,1\13

(11) Enclosures as stated in the index.

ba_ M_‘AM‘ DA .
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NS v
VERIFICATION
rwid I Prabir Kumar Deb, aged about 46 years, Son of Late Asit Baran Deb, resident of

______ ___ Alipurduar, do hereby verify that the statements made in Parapgraph 1,4 and 6'12 are true

tomy knowledge and those made in Paragraph 2,3 and 5 are truc to my legal advice and ]

have not suppressed any material fact.

AND 1 Sign this versification on this 22nd day of April, 2007 |

YM/QQM L{"-"VV\‘,_\ D‘-Q,‘
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SHREEN th LNATI S G

i“,__mE)tuRE ;K_,;( L
e ‘ ‘ Confidential

NORTHEAST FRONTIER RAILWAY

Office of the :
General Manager(P) .
Maligaon,Guwahati‘ll

| - o Date: 06.10.04 - i

No.E/74/GAZ/466/CON ~ :
DRMRNY; e o -
subh: DAR action on Majbr penalty against Dr. P.K. Deb, Sr.DMO/NBQ £

Gre Major penalty charge sheet bearing No. E/74/GAZ/466,CON dated: 04/10/04, along L

with its irnputations (viz. Annexure-I, T, 111 & IV) and relied upon docurnents total B pages) is. . j }
Deb, Sr.DMO/NBQ under clear P

kindly be served on Dr. PX.

sent herewith which may
knowledgement is attached herawith.

acknowledgernent. To this effect a blank format of ac

_ You are, requested to send back the acknowledgement to the undersigned after
. signature from Dr. Deb, for further necessary action please. '

P

(P& s

DY.CPO/GAZ

for General Manager(P) o

' Copy'td:- R _' T R :
CMD/_MI:G, for information please. | | ) /
T T U (PKUSINGH) e e

T DY.CPO/GAZ -~ . =
. ~*for General Manager(P)-—- - -

K 1
gt
oly- N “L{
: Ky
N>

Ny P . "
C e e pean e e g o cepg—— G- . )
L . —geme e { g - P g




ARNEXURE T eonli) o

STANDARED FORM NO.5 MEMORANDUM OF CHARGE SHEET UNDER
" RULE 9 OF THE RS (D & A) RULES- 1968.

Lot

NORIFITAST_FYROIN TER. RAILWAY. .

i . OFFICE OF THE L
- GENERAL MANAGER
_ GUWAHATI-781011.

NO. E/14/Gaze /466 /CoN | DATE: 04 =10 2004

"MEMORANDUM
The undersigned propose(s) to hold an inquiry against Dre PoKe Doy
Sre DMG/NBQ __under Rule 9 of the Railway Servants (Discipline and Appeal)
Rules,1968. The substanice of the imputations of misconduct or misbehaviour in respect of
. whiich the inquiry is proposed to be held, is sef out in the enclosed gtatement of articles of

* charge. (Annexure-). A’ statement of imputations of -misconduct™-or mishehaviour in -

upportof each articales of charge is enclosed (Annexure-TD). A list of docunents by which,

- and a.Jist of wi'tr_lcssés by whom, the articles of charge are proposed to be gustained are
also enclosed. (Annexure-I & IV). : ‘ .

2.5 Dre PeKe Dob ig hereby informed that if 1ié so desires, he can’
inspect and take extracts from the documents mentaioned in the enclosed list of documents

- (Annexure-II) ‘at. any time during office hours within ten days of xeceipt .of this
Memorandum. For this purpese he should contact Dy e CPOLGAZe

)

. N.F.Railway, maligaon, immediately on receipt of this Memorandum.

3. . Br. PoKe Bclb ‘is further informed that he may, if he so desires,
fake the assistanicé of any other Railway servant (who-satisfies the requirements of Rule

. "9(13) of the Railway servants (Discipline & Appeal) Rules, 1968 for inspecting the

_ :vdocilmént_s;,'and assisting him in presenting his case before the Inquiring Authority in the
gvent of an oral inquity being held. For this purpose, he should nominate -onc-or more

persons in’ order of “preference. Before “nomiriating - the -assisting. Railway..Scrvant(s),
Dre Bs Ko Db ‘ ,
he(they) is (are).willing to assist him durng the-disciplinary proceedings. The undertaking
shotld also. conitain the particulars of other cases if any, i which the: nomince(s) had
-alfeady-uhdertaken to assist and the undertaking should be fumished to the undersigned,
along with the nomination. : ' S -

-

- Contd to page -2..

@

—— o e e

-y

should obfain an undertaking from the -nominee(s) that :
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written statemnent of his defence Within ten days of receipt 0

not desire to inspect any documents
- after completion of inspection of documet

- (a)to state whether he wishes to be 11¢:x1'd in person; and

(b) to furnish the names and addresses of the witnesses, if any, whom he wishes to.

call in support of his defence,

5. Dro Po,K. ek

 respect of those articles of charge

admit or deny each article of charge.

6. ..Dre_Pe Ko Dch

his written statement of defence wi

i informed that an inquiry will be held only i T
as ace rot admitted. He should, therefore, _spcciﬁcaﬂ‘y e
s fusther informed that if he does not submit

thin the period specified ifi para 4 or does not appearin. . oo

person before the Inquiring Authority or otherwise fails

~ provisions of Rule 9 of the Railway servants (Discipline & Appeal) Rules, 1968, or the

order/ directions issued in pursuance of the said rule, the Inquinng Authority may hold in

the Inguiry ex~ patte.

7. The attention of DTe Pe

Ko DB

ig hereby directed to submit to the undersigned a '
£ this Memorandun, if he does . .-

for the preparation of his defence and within ten days
1, if he desires t0 inspect: docuinents,and also-

or refuses to comply with the =~

-

is invited to Rule 20 of

the Railway services (conduct) Rules, 1966, under which no Railway Servant shall bring or ¢t

au?:ﬁmbﬁng—any—poli{io:‘x‘l‘nqx:..Q(1.10;;inil.rgcngc‘lm. bear upon any, supcrior authority {0
ding 1o his service under the Goveriment. I~

further his interests in respect of matters. pertal

ER

any rcprescxfmtion’is-l*c;cciycd;omhi&bchalf._frﬁom_

another person in respect of any matier

dealt with: in these proceedings, it will be.presumed that _Dre Po Ko Deb ~ T 18T '
aware of such a representation and that it has been made at his instance and action will be -

- taken. against him for violation of Rule 20 of the Railway 5

ervices (Conguct) Rules, 1966.

8. The receipt of thlS Mcmbrvam‘ium may be acknowledged.

Encio:m - Annexures- I, II,]II &IV, .

St

s ,I,o . . , . - .
Shei/Semt,  DFo Po Ko Dah
Sre BNO/NBQ

T i‘hr‘c)ugh DR/ RN Y

R,

S

R b w—

pn e

o

g

B A




Annexure-i

| State.mént of Arti'éle of Charges framed against Dr. P. K. Deb,
Sr.DMOINBQ(DeSiqnate)lN.F.Raiiwai |

. That the said Dr. P. K.Deb, Sr DMO/NBQ(Designate)/N. F.

Railway; is on “unauthorized absence from duty with effect from

17-12-2003.

2. By the aforesaid act, the said Dr. P. K. Deb
gnate)/N. F. Railway, exhibited lack of devotion to

Sr.DMO/NBQ(Desi
'« unbecoming of a Railway

duty and acted in a manner which is u

- servant and thereb
“Railway Services (Conduct) Rules, 1966.

Sh _
General Manager -
N. F. Railway

y violated the provisions of para 3(1) (i) & (iii) of
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Annexure-il

Statement of imputations of mlsconductlmlsbehav:our
in support of Article of Charges framed against Dr. P. K. Deb,
~ Sr. DMOINBQ(Desuqnate)IN F.Railway

1. Dr. P. K. Deb, SrDMO/NBQ(Desngna‘@/N F.Railway, is
remaining unauthorisedly absent with effect from 17-12-2003. That
the said Dr. P. K. Deb was spared from APDJ on 16-12-2003 for

joining -at NBQ in. terms of GM(P)MLG's Office Order
No.21/2003(Medical), circulated ~ under No.E/283/Iil/130/Pt. Xil(O) T

dated :16-12-2003. ~But instead of carrying out the order of transfer,

he is remainhing on unauthorized absence till 'date and has not' '

2. The said Dr. P. K. Deb Sr DMO/NBQ(Desrgnate)/N F. Raulway----

was given another opportunity to join at NBQ vide GM(P)/ MLG's

letter No.363E/1/583(0) dated 04-06-2004 advising him to report for |
duty within a period of one week from the date of issue of the letter _.,
buthe has not reported for duty at NBQ Hospital till date.

'3.. By the ‘aforesaid act the said Dr. - P. K Deb,

Sr.DMO/NBQ(Designate)/N. F.Railway, exhibited lack of devotion to
duty and acted in;a manner-which. is- unbecoming of a Railway
servant and thereby violated the provisions of para 3(1) (n) & (m) of
Rallway Services (Conduct) Rules, 1966.

N. F. Railway

reported to-NBQ — e

e S v e ey
o » e
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Annexure-ill

List of documents by which charges framed ag‘ainét a
Dr. P. K. Deb, Sr.‘DMOINBQ(Designate)/N. F. Railway are

L 1) GM(P)/M_LG’S Office Order No.21/2003(MedicaI), circulated
 under No.E/283/111/130/Pt.XIKO) dated 16-12-2003.

2)  GM(P)MLG's letter No.363/1/583(0) dated 04-06-2004.

3) DRM(P)APDJ's Office Order No.E/283/43(Med)AP/PLII
. dated 16-12-2003 B

Genéral Manager
N. F. Railway

o ":'{,Binﬁéxure'-lv
: List of witri,esse';s.‘by Whozﬁh“ the 'a"riiéié of chiarge framed
o — -———against-BrP-K-Deb _Se.DMO/NBQ(Designate)/N.F.Railway

- are proposed to be sustained T

N1 L

N

N. F. Railway

SEAREI N ) Ten N n -
RSN P 1T RRPILT S YU S SN IR SRS L BRIV

proposed to be sustained " e 1

(“Sh am Kfmar');“‘_",” .-
geﬁeﬁl\/l’aj'nage_r S e



NORTHEA . 'r' rRmeR RAILWAY

R '1}\

o OFMCEOFTHt SRR O
DIVL KAILWAY MANAGER(P)- LR
" ALIPURDUAR JUNCTIGIN. ‘ |

" OFFICE ORDER

 In terms of GM/P/MLG s Office Order No.31/2003(Medical) and co
endorsement No.E/283/111/130/Pt. X11(O) dated 16.12.2003, Dr.P.K. Deb, St.DMO/APDY -+ - .-
is hereby transferred in the same capacity and posted as Sr.DMO/NBQ against existing S
‘vacancy. He is rclieved with immediale cffect. o
. v This has the approval of competent authority. ? .
' ( S. Behera) :
_ . D.P.O/APDJ .
e ) & : F or Divl.Railway Manager(P),. 3
| SR . - NFE Rallwav Ahmndmr In.
g .,»,':, PRN Dot ,?h__.%_vl,:‘;_. e 3
No. E/783/43(Mcd)AP/Pt woo .-Dalcd 16.12. 200:, R :
- Copy fmwarded for mformation and necessary action tol- . g . _‘ ;
1) CMD, FA & CAO/EGA & PF/IMLG. .1
¥ 2) PSto GM/MLG & Assy. Secy. to AGM/MLG: . e
©'3).Dy. CPO/Gaz./MLG. ' Lo e
Y 4) DFM/APDI - Pelsoml ﬁlcs/ S/shcuts nmy be tT'msfmcd nnmed:atuly PR
CUs)CMS/APDY. o N
6) MS/IC/NBQ. ' ' ' S ‘
7) DRM/RNY.
8)- DRM(P)YRNY
9) FM/RNY
fDoctor concerned, ) ' ' _ ST
1 1)OS to DRM for '\ppns'ﬂ of DRM//\ DRM//\PD] ' T :
0
.; o | S 770
- - ' / /[// 9/“ T
. (P\',,u/l"‘p on ~ For Divl.Railway Mdnager(P), o
' TR AR ' N.I’.Raﬂw{av, Alipurduar Jn. - .: R
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. o A Mallgaon, Guwahatl —11
No. 363E/11583(0) C ot ; ’
. (. . )
Tor A5 BRE
Dr.PKDeb f"" : R S
Sr.DMO/NBQ, Hospital deslgnate o
Bungalow No! 1224, ‘ el
Hospital Colony,
Allpurduar Jn,,
Dist, Jalpalgurl ;

! Sub: Transfer to NBQ Rallway Hospltal

. : {

.. . Ref: GM(P)/MLG's office order NG.21/2003 (Med) and ' C ey
endorsement No E/283/III/130/Pt)(11(0) dated 16.12.2003. : :

- -= In temis-of-GM(F)/MLG's above-quoted office order, you are under-order of -
transfer to NBQ Ral!w“y Hospttal in the same capacrty :

Insplte “of Hon'ble C CAr/GHY's orden dated 16 02. 2004 nOA, No 295/,«_003'(,1'\(] .
order dated 120,02.2004 In;O.A.No. 295/2003 Ie. upheldlng your transfer order to NBQ -
Rallway Hosplwl Issued under GM(P)'s offlce order dated '16. 12 2003, you have not yet ;' i
reported for. duty at NBQ Ramay Hosplml i date: “lherefore thls"act ‘on’ your ‘part " T
tentamotints; to your willful abscnce r'rom duty"unaumorlsedly, leadlng to;take up actlon ! ehe
aga!nst sou‘under DAR rules, ¢ ‘1'-'?_5 3 _ e e ChH N

You are, therefore, advised to report for'duty at NBQ R:n!way Hospihl witmn a -’ o

-perind of one week from the date of lssue of this letter, falling which action under DAR -
rule will be taken against you. '

.. This lssues with the approval of Competent Authority:

. . T ' )r r.:_. .
Please acknowledge recelpt. TR o @ P
RN L LN TS - "w e -:-p-. .
- 1 . LI 1 9 f ’

T ‘o § X
e oot (PKS!'\CH\ ‘ o i
}

L L DyCOPGaz) .,

‘ '

for Genemi Manager (Personnel).

Copy fonNarded for infomlation t0' o

1) CMD/MIG. |

. © 2) DRM(PY/APD].

‘ .,“'3) CMS/APD)." "~ | L

), MIIGNBQ. L e
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A ' Registered with acknowledgement due Confidential

’ ' To
The General Manager,
North East Frontier Railway,
Maligaon, Guwahati - 11.

Through Dy CPQ/ GAZ / N.F.RLY / MLG ( for kind
Attention of Mr P. K. Singh Dy CPO / GAZ)

Ref : your letter no. E /74 / GAZ / 466 / CON dated
06.10.04 received by me on 04.11.04.

t
®

Rupcctul Sir,
With utmost rcgard and humble submission | do hereunder submit the
——ermmmemc=ose following few-lines for yourkind and-sympathetic consideration please. T
That sir, memorandum for major penaltics has been issued against me
bearing the no. quotcd in reference.

— [P U N W

) ] do hereunder firmly deny in totahty, thu charges and th mmuhtlons
contained therein.
The charges and the imvputations arc far away {rom the factual position. -
1 am constrained to point out that, what wrong I have done after serving Coe
the railways for about eighteen years with extreme integrity, devotion to duty and L
x"mlumﬂ schless service to the railways and the raihvay men, which has pmmplul the
adminisiration to serve the memorandum to my home address, that is Raihway Bunglow
no. 1224, Hospital Colony,  Alipurduar Jn. while T am sick and this fact of my sickness
and the type and intensity of my sickness, duly certitied by a qualified doctor has already
been sent to the railway administration vide letter dated 23.02.02, The fact of my sickness
with proper medical certificate has also been sent to your kindself. This mcmorandum of
charges received-by-me during my 1 Hness has come to me like a-bolt from the blue and
consequently aggravated my illness and have caused mental agony for my wife, my okd _ .
mother and my child. In.a nutshell I never expected such treatment from my higher .
, officials for whom so long 1 have extreme reverence and regard. In fact, I have done L v
F nothm;O wrong.. o ' -

Y ©h

However sir, since 1 have denied the charges and the imputations thereto, |
hope that you will kindly’ exénerate me from the charges so thayjl can serve the railways
in pmcc and tranquility and wnlhout any l\,l or hmdmnm

If your Koriour decm ‘otherwise, in that cvent | reserve ‘the right to qohut o
scek, demand documents and evidences; witnesses as ‘may be found nceessary Lo prove
my innocence. '




1

S .~ I do hereby neminate” Sri- Shyamal Kumar Chowdhury, Ex. OS uwicr"“
DRM (W) / APDJ ( EX. General Secretary / N. F. Raiway / Employees Union) as my

e R il

.
- - b A o2 L e .. 2
. = . o . . N v amt Leinwe B0

defence assistant to help me if your honour order for a DAR enquiry. His consent Jetter in ’
duplicate is also enclosed herewith. Facilities as provided in DAR rules may please be 5
accorded to him. P
Ultimately sir, I fervently conjure to your kindself to order for holding
enquiry, if required, only after I am physically and mentally fit, as my disecase as per :
certificate sent to you clearly state that my mental stage is not in perfect balance to : ;
undergo.any ordéal of such enquiry. I also most humbly point out that till I am fit, &
holding any such enquiry with my present physical and mental condition will be contrary £
to the article 311 (II) of constitution of India, guiding concordance of such enquiries and B
may be ultravires and become null and void. : ' i N4
: : £
‘ Thanking you sir, with extreme regards. '
' i L
| o
. ey P 3
BA : one consent letter in duplicate. (DrP. K. Deb) ;
Dated, Alipurduar Jn, St DMO/N. F. Railway / :{
The 10 th day of November, 2004. Alipurduar Jn. ( now under sicklist ) %
R ;’I i
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- Towhem it may concern

I Sii Shyamal Kumar Chowdhury Ex. OS / DRM (W) / APDJ ( Ex. General Secretary /
N.F. Railway ) do_ hg{@y_accord my consent to act as defence assistant to Dr. P.K.Deb,
SrDMQ /N.F. Railway in the ensuring DAR enquiry.

Lalso certiy that T am not defending in any other case af present.

- SriShyamal Kumar Chowsdhury ). . -
_____Dated, Alipurduar the_ o S
8" November, 2004 | - Ex.OS/DRM (W)/APDJ
| Ex. Genceral Secretary / N.F.RLY.




ANNEXUR

STANDARD FROM NO. 7

 STANDARD FORM OF ORDER_RELATING TO APPOINTMENT OF INQUIRY ™
' S OFFICER/BOARD OF INQUIRY |
(RULE 9(2). OF RS(DEA) RULES, ,1968)

. NO. £/74/GAZ/466/CON
RAILWAY - NORTHEAST FRONTIER RAILWAY
PLACE OF ISSUE-  MALIGACN |
DATE L4 -12-2004
T ORDER B

g of the Railway Servants (Discipline and Appeal Rule,

WHEREAS an inquiry under Rule
DMO/NBQ /N.F. Railway. .

5 GhriT.Rabha,CPRO/MLG/N.F Railway

1968) Is belng held against Pr-pH:Deb-,5r-
AND WHEREAS the undersigned considers that an inquiry officer should be appointed to
enquire in the charges framed aganst hin.
NOW THEREFORE e undersignad inexercise of powers conferred by the sub-rule (2) of
the said Rule, hereby appoints Shri T Rubhu ,CPRO/IMaligaon/ N.F Railway as an Inquiry Officer
to enquire into the charges against e suid Dr.2.K.Deb ,Sr DMO/NBQ /N.F. Railway.

Slgnature . ‘

o ‘ [ — : !
Name ( A. K. SANWALKA ) L
(Designation of the Disciplinary Autherity) GENERAL MANAGER o
o ML Railway P

copy forwarded for iiformiiation and necessary action L

¥

1 CMD/MLG

- Dr.bK. DVéE;Sf.Df‘_dO_:?[IfQJvBQ(IﬂospitaS designate),Bungalow No.1224,Hospltal colony,

Alipurduar In,,Dist-Jalpaigur,

=

i . T T

IEEREIEC R ORI
Dy. Chief Pergnnnay Ot ge (G2
‘ L . X R ) ., ‘10 {.‘ﬂ, 2;‘;:'1 n!’f?'r,ifa '
CNCForawy Ma geon

2
' [ ._/L,x;___ﬁ.,/\:./\"*n“i'g’ .

d e




QQL\(E&QEMBAL ' W ?

, NOR'E'}‘!EAS"I FRONTIER RAILWAY

'Ofﬁce'ofﬁ’ne' L
~ General Manager (P) - -
' Mallgaon:Guwahatl - 11

No.E/74/GAZ/466/CON | 7 Dpae201204

To ’

P, p.K.Deb,

Sr.DMO/NBQ, (Hospital Designete)
Bunglow No.1224 :

Hospital Colony

Allpurduar In.

Dist - Jalpaiguri

‘ Suﬁb: Non11§nation of Defez\ce counsel
Ref: Your Defence dated 10.11.04

- In reference to above it Is to intimate that Disciplinary Auihonty (GM) has approved the
mamz of Shri Shyamal Kr. Chowdhury Ex-" OS/DRM(W)/APD] (Ex-GS/NFREU) to act as Defence
counsel in your DAR case. In this connection It Is also mentioned that since DC has not
mentioned ‘his address: for communication, his copy is albso attached Which may be--

communicated to him at ycur end please. R
Qﬂﬁ?@o\& o r

(P K. SINCH)
Dy.CPO/GAZ
for General Manager (P)

Copy forwarded for information and necessary action to -

1) CMD/MLG ‘
2) Shrt Shyamal Kurnar Chowdhury,Ex OS/DRM (W)/APD] (Ex.GS/NFREU)

P

S : . e e (PK.SINGH) -
| Dy.CPO/GAZ
for Genesai Manager (P)
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|ANNEXURE - L]

NORTHEAST FRONTIER RAILWAY
Office of the
Chief Public Relations Officer,
N. F:-Railway, Maligaon,
, Guwahati — 781 011 (Assam)
No. PR/D/1/DAR (PKD)/CON Date: 30" March *05

To, B o ’ o o
Dr. P. K. Deb,

Sr. DMO/NBQ (Designate),

Bungalow No. 1224,

Hospital Colony,

Alipurduar Junction,

Dist. Jalpaiguri (West Bengal)

SUB.: Date for Conducting DAR Inquiry.
REF.: GM(PYMLG’s letter No. £/74/Gaz/466/CON dated 28-12-04,

With reference to the orders of the General Manager, N. T Railway nominating
the undersigned as the Inquiry Officer to enquire into the charges brought against you
vide memorandum No. E/74/Gaz/466/CON dated 04-10-704, you arc hercby informed

that the-inquiry -has-been fixed to be held at 09:30 hours on 13" April 2005 in the

Office Chamber of the undersigned.

You are requested to attend the inquiry accordingly along with your defence
counsel. (Please note that while fixing up this date, due cognisance has been taken of

your letier dated 14-01-"05 informing the undersigned about your health condition then

and therelore, in case you do not appear now for the inquiry on the saigl date, the inquiry
may have to be held ex parte.) '

(T. RABHA)

LAV N T TRy

CPRO/NF RAIL

AY & INQUIRY OFFICER

COPY FOR INFORMATION TO:-
1. .Sri Shyamal Kumar Chowdhury, Babupara (Jamtala Road), P.O. Alipurduar,
Jalpaiguri (West Bengal) PIN ~ 736 121 -~ Defence Counsel of Dr. P. K. Deb.
2. DRM/APDJ
CMD/MLG |
4, DyCPO/Gaz/MLG

e

(T.RABHA)
INQUIRY OFFICER
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m 1 thc enquny pIOC({cdll]b% hel(l in yom dmmbcn ‘on‘date; tlns, is -

e yi‘equost y'ou lo )luuo mlm nto. m,u)un( o duo u)n»mlu(mon lhodocunmmw' e
{l'e as also call to bcanthmss thie foHowmu olhcer as per list umloscd hcl uwxlh ‘

& ‘_ ) 4 ,' I
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6()/( ()N
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by GM, Ni ¥, 'R"\lin)’Vldb Sl'~7 No l/74/(3\1/r

‘f:'dtd 24:12:2004):
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et
the rcccxpt o[ the '

i thq&og}m_ts a .wcH :
gitfi ‘E'x)&héu cj;x > 1ad

rally; L,oMnm o

ucd oﬂmvr Wwas Aslu,d to fo
mm, ';h( x,t along

.ncmomn(lum ol (,h
oncd thcxem»vﬂc was also .

1\)"1111 m sum»ml -

e 1bovc mumd char
'ndl major:
f,;’documems ‘menti
r dowmcnls 10

= . (u li
: *oﬁus‘ s
—— H'”"' "J RSO I
'1nd ﬂcunswmf ‘ 0
' " 3"‘ = Atl B
-LOJ!/HIH I/IL réceis 31 u/ IH(U()I‘ mcmmanclum (Jf'charge /wcl /\u ;
R(uln(zy mld mc wu alsu b

A/ 1()/7/)()1 Mucd by GM - N]
/<, WITQES, /mmc(/ (1;,(11»1\\1 your?

1/74/(1(12//((/( on, D1
mu(uc o/ Ihc, ar Nc es 0

Py . ‘.'
N .

o under Anne\mu /Il of the

of the /I,f of docimients 1iste
/n (};mwd 1o /)L

I)Ub (rluy()uuma/u
/'(mzez/ against )()11 me

e /)y w/m,l) ihe c/mwe'

Out‘oflthe hx;‘ce docunmnls hstcc. m /\nnu(um I of: thc ohmg,e-shcu I had-
‘ ’ (i DRM(P)//\PD) 5 0. . No.; 1*/28’/43(Mcd)/\P/Pt n'.;

ccived:only iiem 0.3
1 mu‘ not 1hc docmncnt% listed: a8 nos: I & 2.

dated 16412: 7003) in origina ..
es of iho dmuxmnl%lmtul ns Siems no. | &2

i "Subscquonlly ()nly pholocopl
LGM: (P)/MI G’s 0.0: No. 2172003 (Mcchml) vide No.! RMIN0NL -
16-12- 2002 and GM(PYMLG’s Jetter: No.: )6’3/1/583(0) duul o

along with the dmrbc sheet: on\y\

{viz!
"XH(O) ‘dated j§16:
4/6/2001‘ Y, ‘were nlso n‘m\/u\ bt

. o ( Loy [0
. " /{'I//)..

(] nk'ﬂd 1y | {nl)h.\)

TR (Dr PR Dby e | |
' Sr DMQ/NBQ (l)cstglzale) : ! . CPRO & 10 -




-

Ans. . No, ldcny th char;,c lam s:ck "md whcn ls}nH be ﬁ shall resume my duty

TR S ' : .
EHIRONE i no B o
SR N4V LS R e i ol -
(D P K. Dbl/)A S (%n S.K. Chowdhury) \ ' (Trikalagya Rubha)‘: Y
St 'l)Ni()/’NlE()‘(‘/')g’b‘."gllllfﬁ)‘f“* o D ( = \(\\ 6 _ ~ CPRO & 101 v

o

Q3. I /)el) do }‘()Il accep/ the charge //ml you are o unaurhomed ab.scnce Jron
du/v w.ef 17/12/2003 and that thereby you. have volmed the prowszons of para..
(/)(//) ¢ (/u) ()/ the l\zu/)my .Sc/ww.s (( ‘oncuct) Rules, 1)(()

‘sl

i

: |,£li : :::"“.-:‘Pb‘."‘.:"{'.
Q4. Dr. /)u/) since when /la\’e)()lll(,'/)()l!c’(/ \/c/c i S

Ans. Imvc'l)c,cn tmdcr sickness since 2 0/07/}’\)04 as per private medlcal certificate -
issucd by the then Medical Officer, Govt. of West Bengal, Alipurduar Civil
Hospital - Dr. S.P. Ghosh, Hospital Road, Alipurduar, Dist. Jalpaiguri. 1 am
hereby submiltmg a photocopy of the said medical certificate dated 20/02/2004 to
you. | had also intimated this 1o € MDIMILG vide iny lumr (lmod 23/02 /700l
am huu, )y wbmlllmb a photocopy of lw ]L lu also.

(s 1r. /,)ci’), w/zar is fhe basis on which you denv the charge as brought out in the
vernd cloroe sheet? ' |

Ans. 1 have already explained in reply to your carlier questions that 1T am not at all
uauthorisedly absent but have been bound by Registered Medical Practitioner’s
certificate o, remain in sick Tistand Tany: residing in Railway Bungalow situated ©
nt /\lup_mdmu, Jn. lhus the charge of unauthoriscd absuwu, i totally wrong and
CTOnCous. : : ‘ .
. Turther; in order 1o sup;)m'( my basts, 1 request for the considcm(ion ot‘;

Ceerlain other documents also as well as the attendance of DyCPO/Gaz/MILG and
PO/APD] as court withesses (ixing a final date ol inquiry, cnsuring availability
ol docoments and witnesses o (Inlly all the points. 1 am submitling ‘a formal’
leter of request o this effeet today to you listing out the documents and withesses
that :\l:;o need 1o be considered: L '

Q6. I Deb, i f//e/c any other point that yoiiwould Tike 1o add finally 10 what has
u//mz/v /)uv/z w’(z/w/ by V(m/ ' : T

Ans, )only scok and‘s.olici_tjusl_i(:c‘ o c

e ' B R S Y
4. Hxvm,u 1(.ccwcu lhc form: 11 uquc,l for umsndo ation of addmon.xl documents ang i
the m;u fof the ‘presence of DyC PO/Gaz/MLG - and: DPO/APDS, . the -
enquiry pl()C(.L(llllJ,b were concluded. The additional dounnu\ts s provided 1o -

1.0, wxll be ])umccl an(l if nccc'»snw further enquiry will bo held; - 7

|
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l IST OF DOCUMENTS AND W l NGNS SOLICTTIR D
ANDTFO BICTARNEN INTO COMNSIDERATION |

J)ouunum pn)du(,ul at {hu uunmy lmm lm stde of the ldun;im)(
D : o . \ :. n . .

5101\ Lullhcalu muul b" ‘)f l’ (xh()sh Ml mm\mn lhu sxi.lxmss, ot the
defendant, :

T
5

2)  Sickreport scnd bv Pl K. Ihb m( \H)/nll Crodated 2 Jz U/I

3 (Ml')/ NL.I¥, 1('\iIW'lv N ('i’d l slter No= 1175571/ It [« V- l?(liu(i 160101 1o
D 12K Dely ag king him (o Join e Se DNO /N [y / '\I’I)J which hay not

been complired with the i< ni\\u\ administeanion. TATHIRY shoulcl be pudy iy
calling oflicials tor lact 1|ml|m wintle this order wits ot sarricd out by (he
L.nlwny .ndmmx fration, ' n

\ ) No- H 1SS/ 1 pt-v J)'\!c"l 7 U1-04 CONVEVInD, (. MYy ox(!u Im ]H)hhm' 0l
Do Dr. P Deb as Sy DMO 7 APDI | the reason 1 I)uytl‘i may plesse be
]n()duccd at lh(, mquiry why HUJ) S md Fwvis not carried out, 'As such for alf
o intent | contuu me: unm, oi the rule x)x I todxeh s .)( J‘M()/ ABDY ni pot
:Torder of TMI )/M LG as Ihm order hagnol been conlr xdm(c § ‘)\' fsaning o
- other sub%‘quunl transfer mdu sand- 'hu tm,m(,;.mdmn qumnmw i i
e Do SrDMO NBO l)csﬁn.uc) i$ wrong . Since further- (“([wl adter GV
PRSI posting order him at APIJ )y w not lmn (()n(l.u.lt.\,(l by lullll)ﬁ“ Im(hu p()‘iflnf'
L : m(lu from’ ‘mylm(ly :

CMS / ALD) vulc lc,flu no- 4 f i 115G 12 ( Gazetted) dated .>,z l,,, \)& (u ( N
requesting for;posting of 1y, 1 JKDeb, Sec DMO may ploase: ()c, geen wherein
“his good work as Sr MO A APDI s well as his personal pmblu.w huard been
mentioned and ucomlmnd.xlu)n had wa made for posting al’ Al’l)l

Dy, CP( /(mz,/Ml L0 may I)L, called ot the m«zuuv with pi xpws to nmlmm il
the' umlmshxm s how CMD's letter no- 17 7 ST PTV ,(L:l;d 27-01-04
- could notbe u)mphui by the p\,!.s(,rn.ll branch. -

) l : S )
Dy cPo /(J Hay wcll as 1)1’()/ f\l’l)l may please be callod in lhc, mqun\' a4y
-Court m(ncssc» to ascertain fact which led to the non compliance of CRD
and CAT/ (JIH 8 orders as well as ascertain the canses and reagons for non-
fonding (h(/ (lnunnmm liated as proveention documenis Mo- 2 & 1o the
defendant, l’cp.udm” letter PIY (E), the fetter han bicen signead by senior prade
official transferring a 1. Grade officer culy maitioning thig has the up;nuwl )
competent: uu(hmﬂv wnlhout imnwhmg the originat copy ol the order J 1o By

also be e 1l!cd m mquu) to ascertain' the foet,

I
)

L GQ AP
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§
§




The above documents will ainply prove that 1o anly
sicl 1l aned not in unanthorized absence s nwenlioned i the T o i
v At onpadaaon of the g deconents and iy |t cone vl e
Cl'yslzll L‘,laiifl'flm_\'mn‘ Land el T hd eharee brovsht aonmst nic e By
from the factuat prsition and 1 asy inpocent i ol respoat .

o RN ‘:|\-\\,‘¢1 PR

3 j n
\
Al
e e et et s i+ <t S m e e+ e s e o - i
o
[
i
. )
i
'
1
K [
' ..
1 e o
i H .
1+ t ;’
: 1
i
¢ t
i
3 | .
LY
. A
: . i :
< | .
i . . | l' .
. . o
L
Yab
i
|
‘ ‘
t
'
1
S —




\/\wm // 5 - LJNF&XURE D ]
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NORTHEAST TROMN TR i8R AY
OFFICE Q1 vm)/mm 1(;,\0“
ENQUIRY PROCELDIN (f"l""-! LEY

DATE: WEDNESDAY 04“‘ MAY 2005 , o
(Rv( M,nm I“'Icmolnn(lum of charge sheet No, W17 Gl 460G ON (H(l. 4-!()‘-20.04:._».

wmi l)y( NN Radbway) . et

930 MRS, - I\cpmlmp by Dr. P, l\ Deb, Sr. PMO (l)vul ’nmc)/NBQ & f:nhn
' Shyamal Kumar Chowdhury, |n, Defence Counsel,

Ql D, Dely whereas you have heerd chai wod " for uanihorised a/ucncc singe 17-12-
03, yau_have yoursel[ admited [0 1¢porting sick only e 20-02-04. How do
you explain //1c, perivd of ubsence. // ont 7- I7 03 10 20-02:0.7

Ans. - With the tmn;fu order as per normal procedure L Hhould hive bc,ul given 10 (ten)
w0 days joining time, Unfortunately Twas no intimated aboul. lhc same, Mareover;
due to the suddu) tmnsler 1 was mentally broken uuwn as my. oclogenarian
mother who olays with me has been suffering from old ‘:% related ‘Parkinscnism’
- requiring: my: daily medical check-up .md medicat Kon I\/lo‘rcovcx g was aiso
- eoneemed” about the fate of | My wile wnm s serving usia 'doctor at the: l*upzm
‘:TSldlu (Jc,m,mi llospxml under the Govt. (\I West Beng xl and my daubhtm who 15
g,ludym;; in, chppmy Stone Modcl ‘mlmol Alipurduar - requiring escort to and
o from e JLl)OOl Under ihese, compcllm clrcumstanees ) applicd forJeave for §
BRI l\c,) days o( c:mml leave asidue o me, \vc fr17-12-03 and 15 (filleen) days of
Vo I AP w.ef 23 ] -03.. My dpplxmlmn lm. Hw Cwas reccived by CMS/APDI's
o Office undm ‘npnalum and seal. This, lmn fer o'du wits K0 hard on me that Belt -
Sick myself, due-to exlreme mental dnd cmol'on Yostresse I the meantime L also
" moved the matiu in the Central /\dmlmx.x ative Tribun: ll/(;w\«ahatl ina pu,hlgd
“mood who wvery  kindly put a “stay <)|du on my .transferton 30- 12-03
" keeping e transferorder issucd by DRM YPIAPDI d 16-12-03 in abeyance il
the end of lh(. d(,dd(,lnlb 503\1011 of my flauwlnu school, e, 31-3-04. Morcover, ,
Sir on the dd\'lCC of the then C‘Fv M.V Vipan I\(m(h Fdid \wthdmw the case_ by : A\
o Capplying to G ATIGHY and (he case was williliawn by me w. c[ 20 02:04, Ilu, -
G had ! GM lmd Dlonusvd i lh.nt 1 \”(m.(l be posted Las Sr. )MU//\PD‘ o c !
' witlidras al uft]m case. A : L
f [ mm the side of the Rathway /\dmmlxh wion ORI lx.m,(l ondus for my
pasting 5. St DMO/APDI but unl(m\mm ly s order bas still oot been
|1np|unum d l)y the /\dnnm stration. i

¥ L : K

i R VR P /)« /)‘ (//c/ I/w Recihery /IK/I/IIII/\/I(I/IUII \./m 1o iy u/ the /umus applicd v
o o offic l(l//j/ ™
. N ~.~.. il ) N . /,/.
Ans. . I\o No m"rcal‘)omlumu, in thiz repard wi 15 e ned by me, \\/,// :
. ‘_A....‘ i s g i e . 5'5..":.' K ey . . o r l‘ /
: [IEN [PV R o P S i Pl ¢ Al B ot : L
ST e S Chy S . ! '("',"V)v’"‘ /L; O"’:. R :
SRR T o 0 f ' ;
Vo )Y ﬂ\ ' // A : e
(Dro Pk Deb) o : ' ( l rildidpya Rabha) ' PR
SEDNMONDLY (Desisiiatd) ' . CPRO L 1O -
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Loy Z\"B—

L medical treaiment or be declared sick’. But in vour case you Jave not procdiced

any RMC (m(/ have m//y Uk ()(/ucw/ Hop- —railway medical certificafte, H hy?

B

S I RN b ‘| . :' :

e Ans. ' Siry for HHS plcn‘;L '1”()\\’ e h). splaimn; tlm umnnslmccs it 1(101‘»\'1)1&1 v
’ ‘handed over the transfer order, On-the cvening of 16-12-03, alter office hous |
- wiag called from my residence lxy DP ()//\Pl)l (0 the-chamber of CMS/APDI and |

’ B swag given the trangfer order m«nod Isy YRMPYATT and nol the original s i1
o " orders fron GM(P)/MI G~ dllll()m’ll ll wag a rouline trans fer oufcn as stated by
‘ Y _CMD/MI G:(Tanr submitting (1 c()/)v'n/( /\ll) v said leiter tome) L

Tho' ncx mommg ADRM/APRL sept bne ati(110 my residence ) uollut llw 1wy
of my clmmbers in thc leway Hospxtal APDI. 1 was not gnvcn any-scope o
iand overithe chzuzgc ol the Rndnology Department nor the’ Sloxcs Dcpmmwnt
which: I was lool\mg, after at/that timé, -1 was not cven allowed - Lo enter. my
chambors-1o. u)llc,ct my- pusmml l)()()l\‘i ind J(mmnl« On 1812- m' 1 uppealed (o
.;-,‘-’CMD/MLG lhr()ugh proper dm.mcl OF my refention WAPDIE Umlu theue
mrcumsmnces 1 lmd no scope 1o bv tacatul by Railw ay doctors md even (I.mn_-,h !

.'txcn tment From th \3@(‘1;1@ -Gove mmun d()um
Sy . ”‘ 155 ; .

; ii"
i

Dl‘. DCb ‘s rlw/c (my ()//w/ /)()/Nl Ihul you' t'uuh/ /I/(c fo m// ///Iu//;' 'M'_“H'/I(I_/',//ll.S'

Sy

|
\' o PR TN ety _i o
"":' . 'v.” ; :! l': i"’li‘i."'i

Firoutine and . a'nonml (mnslu the. xmmnc m wwhich 1 wass qubly’lmmk,(l the
Or(lu at- odd hoursTwithout giving me niy’ scopé (o hand over my ch‘u*w o1 fivail
‘Jommg, llmc, shows othuwm 'l thud(m lmmbl / xcquos( thc /\(lmnwn mun lo

c N )
rk .--' i i
n\-,\_,..3 ,"“‘ . ! )"

S(Shii SR C howc‘hmv) AN ('l lliI\‘H‘ nzyu l\ nhh.\)
Defence € ounsd B\ B\ ey cmm & 10

=l :;l\l'i .,' \

t

EESEERTIIR L ‘ : MG
o v{)ﬁi; Dr. Deb. as . Railway A/U(/I((l/ Officer. you ,u// [ con xnre you /m()w thet o ;‘J!,‘ :
Los e Y L raileay un/)/m iy ety 10 obyerve certain /u/ mal pricedures i ()/(/L/ (o uncivgo 3« L
'\

‘r'T :é;ﬁ’ SR

s

Vitwis: sick, Thoy wuo not in o pow(mn lo" declire me sick, so 'l lwl 'lo pel my -

1;wt°h I() 0\([)lnln hat 1 was mcnlully c,\m,m(,ly depraessed and, ILH .)|<.l< T zl 1
why T had to resort to certain acls which normally 1 would have never lc',mlul to
if. L'was phy‘ncaily fit and muuml]y alert. Although it was said (o h(l\/b been o

)1 P K D'c*h tlmt he lmd no olhm pmnl o
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| | LI ANNEXURE. P
M. Railway E""" Sl i

Office of the
General Manger(P)
Malgiaon, Guwahati-11

COMPILENTIAL
No.E/74/GAZ/466/CON 19 MAY 2005

To

D PR DB e .

Sr.DMO/NBQ(Hospital Designate),
Bungalow No.1224,

Hospital Colony,

Alipurduar Jn.,

Dist. Jalpaiguri.

Sub:- Final Defence on Inquiry Report.

A copy of Inquiry Report received from Shri T. Rabha, Chief Public
Relations Officer, N. F. Railway, Maligaon, (Inquiry Officer in your case) is
enclosed herewith. A blank format of acknowledgement is also sent herewith
which may please be acknowledged and send to the undersigned for record
please. .

2 Iri this connection, it is mentioned here that if you like to submit your final
defsnce against the Inquiry Report, you may submit the same within- fifteen
days of receipt of this letter, failing which it will be presumed that you have no
commant to offer on it and action will be taken as deemed fit.

DA:- As above | \\\\},5] o

(P K sINBH P

Dy.Chief Personnel Officer(Gaz)
For General Manager (P)

o

R %

s A—————— - a—— e et

|

. My



ER R e K G S R Y SR i “f_’)‘“
y mﬁ@%&.r-:;m&ﬁ%ﬁ;&i‘?ﬂ?&&%ﬁ%@%ﬁ?&w&»@@_

=4y — A

_____ EMENT

Received °ne confidentig] lett
19.05.05 wig

dated

| D.;esign zm‘&ion_ '

Dat e\\\\
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'NORTHEAST FRONTIER RAILWAY

Inoutky REPORT of MIATOR IR A R PROCEEDINGS against Dr. P. K. Deb,

SIDMO/NBO(Designate)

1.0 PREAMBLE: ‘
1.1 In terms of Rule 9 of the Railway Servants (Discipline & Appeal) Rules, 1968,
| the undersigned was appointed as the Inquiry Officer (10) by GM, N. F. -
' Railway (vide SF-7 No.E/74/Gaz/466/CON dtd. 24-12-2004) to enquire into the
major charges framed against Dr. P. K. Deb, Sr.DMOQ/NBQ (Designate), herein
after referred to as the Charged Official (CO).

“The major penalty charge-sheet bear.ing no. B/74/GAZI466/CON dated 04-10-
2004 issued by GM/N. F. Railway along with the annexures and copics of relied
upon documents was received by the CO on 04-11-2004. S

1.3  The CO, 1h'ércéftel_‘ vide his letter dated Lo November 2004, nominated Shri
' Shyamal Kumar Deb, ex-OS under DRM(W)/APDJ & ex-Gen. Secy /NFREU ' i

as his Defence Counsel (DC).

477 The Preliminary Enquiry was fixed on (3™ Aprit 2008 at 09:30 Tours in the
»  chamber of the IO at Maligaon. The CO was advised accordingly vide 10°s P
" Jelter No: PR/D/UDAR (PKDYCON dated 30" Mavch 2005 and both the CO |
and s DC attended the enquiry. i : : \

15 The Final Enquiry was subsequently heid on 04" May 2005 at 09:30 hours .

: the chamber of the 10 at Maligaon. The CO was advised accordingly vide 10’s
letter No. PR/D/I/DAR (PKD)/CON dated 26" April 2005 and both the CO and {
his DC attended the enquiry. o : ‘ |:

‘ S 3
: _ . i

2.0 CHARGES & IMPUTATIONS: - . | I

21  In terms of Atticle—1 of the charge-sheat, Dr.. P. K. Deb, Sr. DMO/NBQ !
(Designate) has been charged for wnauthorised abscunce from duty w.c.f. p

©17/12/2003. | 1

2.2 As per the statement of imputations of misconduct, the Chnrgod Official (CO) ﬁl
was spared on 16-12-2003 to cairy out his transfer from APDIJ to NBBQ {as per [
GM(P)YMLG’s 0.0. No. 21/2003(Medicai) circulated under No.

1 X

_ R ) 1
1

!

b

SO
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/283/111/130/Pt. XII(O) dated 16-12-2003} but h'ls not carried out lhc smd
or der till date.

2.3 Further, the CO was {DIVCH another opportunity to join at NBQ vide
GM(P)/MLG’s letter No. 363F/1/583(0) dated 04-6-2004 advising him to 1cp01t
for duty within one week but he has not done so till date.

2.4 In terms.of 'A_i_*ti‘c]e*Z‘of the charge-sheet, by his above-mentioned acts the CO
has thereby exhibited lack of devotion to duly and acted in a manner
- unbecoming of a railway servant. '

2.5 He has been thcrcfmc charged for violation of xuh:. 3(]1) (it) & (m) of 1hp
I(dl!way Ser v1ces (Conduct) Rules, 1966.

- BD—THE BNQUIRY = - - - =

3.1 The preliminary enquiry was held on 13-4-2005 and the final enquiry was hcld
on 04-5-2005 in the chamber of CPRO, MLG. The CO and his Defence
Counsel (DC) were. present on both the days. The Railway Administration had
not appointed any Presenting Officer and therefore the charge-sheet was read

~outand e\pldmed to the CO by the 10.

3.2 The enquiry pl()(,uedmgjs of bolh the above-mentioned ddys have been recorded
i writing under the clear signatures of the CO, the DC and the 10. (These have
been enclosed as Annexures - 4 & B.) '

3.3 CONFIRMATIO’N' of ‘RECEIPT. of CHARGE-SHEET: Dmmg the

preliminary enquiry, the CO formally confirmed the receipt of the charge-sheet,
out of the three documents listed in Annexure-1if of the charge-sheet (by
which the charges framed are proposed to be sustained), the CO admitted to
having received only item mo. 3 ie, DRM(P)/APDJ’s O. O. No.

E /283/43(Mcd)AP/Pl IT dated 16-12-2003 - spacing him from APDJ to carry out

his transfer to NBQ The CO however, denied having received items no. 1. &
2 in original ie, GM(PYMLG’s 0.0. of transfer dated 16-12-2003 and
DyCPO/Gaz’s lettel dated 04-6-2004 advising him to report for duty at NBQ
R‘nlw(Ly Hospital wuhm one week.

o,
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3.5

Besides the three relied upon documents of the Admmlsu(mon (as listed in

Annexure-[1I of the charge- shcct) the CO further submitted a written request to

the IO to consider five additional documents and two witnesses (viz,

DyCPO/Gaz & DPO/APDI) for uxammatnon - in support of his stand. (Request
letter enclosed as Annexure — C.)

Apart from the three relied upon documents listed under Annexure-111 of the

~charge- shcet the following docmnents ‘were aiso taken into account for the
- enquiry: '

1) Private Medlcal Certificate issued by Dr. S. P. Ghosh, Physician &
Caxdlolog1st Hospital Road, Alipurduar. (4nnexure - 1))

1) CO’s letter dated 23-02-2004 to CMD/ML, G miomnng him about

reporting sick. (fllmc\l//(’ - 1%)

) CMD/MLG S Jeltcx No. II/SS/)/Pt V did. 16" Januny, ’7004 to CO

l)l( \1// (’ :

i) Dy(,f\/l!)/l&/\ s letter No. H/SS/I/P( V dated 27-01-2004 to C M‘»//\PDJ

(Annexure ~ G)

v) ,CMS/APDJ s letter No. II/L(J/Q(Gazelted) dtd 22-12-°03 (Annexure - U)

vi) . CMD/MLG’s letter No. 1/98/G dated 08-01-2004 to the CO against his

~representation dated 18-12-2003 against transfer to NBQ. (4 nnexure - [)
vii)  CAT/GHY’s order on OA-295/03 datcd 30-12-2003. (Annexure - 1)
viil) CAT/C HY’s order on OA-295/03 dated 16-02-2004. (Annexure  K)

1x) - CA f/(JUY’o order on OA-295/03 dated 20-02-2004. (dimexuie - 1)

X) . CO’s letter: to CMD/MLG (ldl(,d 23-12-2003 sccking 6 ftcen days LAP
Coweel 23- i? -2003. (/I///u/\m A ' :

CASHE OF DEI{LNDANFQ( 0)

The CO lms duncd the. L]l«]lﬂb that- he :s on un,unh(msu] absence. 1le has

“claimed hat e has 1epoxtcd sick under a non-railway medical authority w.e.f,

20-02 -2004. He would resume__duty ouce he is medically fit. Moreover, ds he is

3 rcsrhngmaxmlwqybung«ﬂow at /\P')J the. CO claims that he s not on

unauthorised achnce

YUK U SRS



472" The CO has also-denied the receipt in original of the following two relied upon-
documents as listed under Antiexure-111 of the charge-sheet at the material time:
Item no. 1 {ie, GM(P)MLG’s 0.0. No. 21/2003 (Medical) vide
No.E/283/111/130/Pt. XH (O) d"atcd 16-12-2003 — the transfer order 1ssued by
GM(P)/MLG} &
Item no. 2 {1 e., GM(P)/MLG’s letter No. 363/1/383(0) dated 4/6/2004 — :
advising the CO to Jom duty within one week ofxts issue. } | o o

43T THhe CO submlllcd A tequest for taking into” consideration five documcms

_(copies given during the enquu)) as well as for calling DyCPO/Gd/ and o
DPO/APDI as wittiesses. '

4.4 The CO has stated that after receiving the office order issucd by DRI\/I(‘P)/APDJ

' sparing him from APDJ on 16-12-2003, he applicd for leave for 5 (five) days of
casual lecave as due to him w.e.f [7-12-03 and 15 ({iftecn) days of LAP w.e.L.
23-12-03. |

e R N

5.0 A‘§§>PSQI‘VH*N1 OF K‘VIDF‘\IC!*

5.1 i"hc CO - Dr. P.K, ch while scrving as SLDMO//\ PDJ was lmnsfmlcd to
NBQ m his (,xlslmgj capacity, in terms of GM (PYMLG’s O.0. No. 21/2003
(Medical) circulated vide No. E/283/111/130/Pt. 3 XII(O) dated 16-12-2003 and
spared on the same day from APDI to casry out  the order  vide DRM(P)
APDI s 00, No. E/283/43(Mcd)AP/PLIT dated 16-12-2003 ‘

L B by

52 As per the CO’s request, 1 have carefully examined the need to call - g.
DyCPO/Gaz and DPO/APDJ to bear witness. [However, since there was no “'
additional information which these officers could have provided apart from
what was already -available and relevant to this casc T found no reason to call
them. '

53 Morcover, the CO’s reasoning.that the non-receipt of two of the relied upon
documents at the material time: (ré¢ferred to ‘aforc in para 4.2) has Dbeen

- =~ considered- cmeiu]ly Owing 1o the fact that the sparing orders issued by
DRM(P)/APDI were based on the very order issucd by GM(P)/MLG I do not

find this as a snong enough reason for challenging the sparing orders of
DRM(P)/APDJ or affecting the CO adversely. Sccondly, while the CO was
supposcd to comply with his transicr orders in time, not thaving reccived
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GM(PYMLG’s subsequent letter {No. 363/1/583(0) dated 4/6/2004) - advising
him to join duty within one week of its issue — cannot in any way justify the
reason for not joining duty — as the CO still claims to be under private medical
‘treatment. ' ' ’

I have howevc_vr‘-,‘_'.'con_siderc—_ﬁd the reauest of the CO to-take into account five

additional documents submitted by him (during the "préliminary enquiry) in
support of his defence as well as thoge submitted later on by him & the
Administration during the final cnquiry.

6.0

0.1

7.0

FINDINGS:

Aller carclul consideration of gl documentary cvidence, available records, the

circumstances of the case as well as the statements of the CO - Dr. P K. Deb, I
find that he has not been able (o prove his defence. fence, 1 find that both (he

“charges of being on unauthorised absence w.e.f, 17-12-2003 till date as well as

that of acting 1n_a manner unbecoming of a ratlway servant, as brought out

against the CO, have been cstablished.

REASONS FOR FINDINGS:

The CO - De. P.K. Deb has been on unauthorised abscence w.e [ 17-12-2003
because he has mot been-able toproduce any letter sanctioning him leave ol any

- natare after his sparing and nor has he submitted any proper medical certificate

issued by a4 competent Railway Medical Authorily . covering  the period
immediately aftet 16-12-2003 —1in order to support his defence. ’

Afler he was spared from APDJ on 16-12-2003 (o carey out 'hisl transfer to

NBQ; e COHId 6T d67s0 611 grounds of being sick by his own admission but

instead of following the correct procedure of reporting to the nearest railway
medical establishment, 1e., Divisional Railway Hospital, APDJ for treatment,
he produced a medical certificate from. a non-railway medical practitioner dated
20-02-2004 .much lafer — i.c., alter more than (wo months of having been

spared. Even if secking treatment from a non-railway medical practitioner- like:

Del S, P. Ghosh of APDJ was required, as per extant rules thé CO should have
approached him only through a proper railway medical referchee. '

Lh
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GM(P)/MLG’s subsequent letter {No. 363/1/583(0) dated 4/6/2004} — advising
him to join duty within one ‘week of its issue — cannot in any way Justify the

5.4

0.0

0.1

7.0

7.1

7.2

e A g e i

reason for not joining duty — as the CO still claims to be under pr 1vate medical
_ _treatment.

I have however, considered the reaucst of the CO to take into account five
additional documents submitted by him (during the preliminary enquiry) in
support of his defence as well as those submitted later on by lum & the
Administration during the final cnquiry. '

FINDINGS:

After carcfl consideration of all documentary cvidence, avaitlable records, the
circumstances of the case as well as the statements of the CO = Dr. P. I, Deb, 1
find that he has not been able to prove his defence. Fence, [ find that both the
charges of bcmor on unauthorised absence w.e.f. 17-12-2003 till date as well as
" that of acling in a manner unbecoming of a railway suvdni, as blouwm out
against the CO, have been established.

YEASONS FOR FINDINGS:

The CO - Dr. P. Ko Deb has been on unauthorised absence w.e. [ 17-12-2003
beeause he has not bccn able to-produce.any letter s sanctioninghim leave.of any
natuce after his sparing and nor has he submitted any proper H]C(ll(,d] certificate
issucd by a compatent Railway  Medical  Authority covering  the period
immediately after 16-12-2003 — in order to support his defence.

Alter he was spared [rom APDJ on 16-12-2003 o carry out his transfer (o
NBQ, the CO did not do so on grounds of being sick by his own admission but

~instead of following the correct procedure of reporting. to the ncarcst railway

medical establishment,-i.¢., Divisional Railway llospital, APDJ for treatment,
he produced a medical certificate from a non-railway medical practitioner dated
20-02-2004 much Jater — ic., after more than two months of having been
spared. Even if seeking (reatment (rony a non-railway medical practitioner like
Dr. S. P. Ghosh of APDJ was required, as per extant rules the CO should have
approached him only lthllL,h a proper ratlway medical reference.

cedvir e s s e, L . i Ve e e et e s L e et e masiam e e e e ee e ve——
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7.3 Morcover, the CO’s cxplanation for secking non-railway medical (reatment
instead of railway medical facilities is also not based on any concrete evidence.

He has_presumed._that he “would have been denied medical treatment at
APDIJ Railway Hospital but he has not submitted any evidence to prove that he

had applmched the railway medical - authorities for the treatment of his
sickness. ' : ' v

- 7.‘4 - Thus, despue bemg a fairly experienced and scnior mllway employee the CO

has neither followui the rules for proceeding on feave nor the correct procedure
for reporting sick whlc,h he s very well aware of as an exper ienced l\‘nlw(ly

Medical Of[lcm

7.5 1 have also takcn into.account ail the documents snlnmltud for consideration by
the CO as well as the Administration. 1 have however seen that (he documents
submuitted by lhcv((O do not prove that he is not on unauthorised absence.
‘Apart froni the private medical certificate and (he CO’s Jetters, thic various
orders of CAT/GHY (0A-295/03) are only indications of his efforts at llynw to

- ST TR RN SN D i aai 1

4

get the order of transfer to NBQ cancelled/staycd. (In fact even the petition filed

by him before Hon’ bic CAT/GHY against his transfer to NBQ vide OA no.
~295/03 has been disposed off in favour of the leway Admmxsllatlon vide its
- order dalui 16- 02 2004, )

lhru(ou CHU VIEW 0( the .1l)o\u l)olh the ch wEes ((;/ unaathorised absence
W foo . 7—]2— 2()1)3 (md oj acting. in.« raanner unbeconting of .« mtlwuy ser wzm‘)

_Umnsl Dr. P. K. Deb STDMO/NBQ ( /)csm/mfc) as brought out in the major charge-

sheet No. 14/74_/0(1/_‘//-16()/@01\ did. 04-10-2004 issucd by GM, N.T. I\(nl\vay, are
cslabhshed beyond doubt. '

Mallﬂaon A .
Date: !2 5-2005+

E | Trilkd {é'ryd RCI/)/’I(I)
. 8
CPRO & 10
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ANNEXURE: € | L

To o - " o CONTIDENTIAL
The General Manager,
N. F. Railway/ Maligaon,
Guwahati - 11,

i ( Through Dy CPO/ GAZ/MLG)

'6. ‘: Sil‘v,

[ : - Sub: Final defence on the "*p(ﬂ‘i’ submitted by

" 4 ' - ' - © Sri L. Rabha, CPRO/ MLG and VO in this case.

Ref : No. E/THCAFAGG/CON dated 19/03/2005.

With humble submission [ beyg to state that the inquiry report submitted by
/O is far away from the factual position, as in the nwmm.mdum of charges if has
been alleged that I have violated articie 3(i), (8) and (ifi) of railway service conduct
rule 1966 by remaining unauthorizedly absent whereus af 3.5 at page 2 of the report
details ten’ papers which clearly proves that § was in LOVECS U ndenee witi the
railway administration and CA'FT / Guwahat and {was ces: iding in raibway bunglow
no 1224, Mospital Colony, Alipurduar Jn. Tiws T was not unauthorizedly ansent at
all. : '

I fell sick and was under treatment of a rernwvaed docior who was attoched with
civil hospital; Alipurduar and who s also sometimey culled at Alipuvduar Jo.
railway hospital as a consulting physician for (e ire viment of eriticaly i paticots. |
wis certified sick by him and the sick report with tie ¢ cortificate was submitted to
th» raiiway administration. Thus question of unuuihorized absence dees not arise at
alb. 1 was present in my buug,im\ and was unde < medical (reafment and was in
cLr 1csp(m(icnw with the raiiway adminisfraiion, fiwus the whole atlegation is wrong
and erroneous. Moreover I was not asked by fHhe admindsiratiyn at any stage (o
~ohtain raihway ‘medical certificate. Getting tveatment from a doctor on whum
cenfidence of the patient is reposad can not be questioned by anybody wor tiere is
a1y bar in the constitution of the coun'tr\‘ spuecialiy under article 311 (1) & there.
Thus my action to get medicare from Dr 8. ¥ Ghosiy, DD can not be questivned.

The I/O has come to the conclusion thaf T shuold have got ny treatment from
railway hosplml md sick ccmﬁcum shouid buve been fr om & railway doctor as
opined by him at pu.\ 7.4 of his report hul e ither it iy in fhie memgran dum of
¢harges nor in his report he s mentioned dny iiway rule by wiaeh Bwas bound -
{0 take imiw:\y ilmtm&,nt onfy, On the um(n.u v m, siciuress and i umuu i heing
nmiu;vum, under the guidance sap o vision of @ docior mch more “\pumm d than
an)lmdv ‘w‘ulal,.c at the qumhhn cailway bospitc u ’

Pevoid of any stipulated sule wherehy it wi as honnded 1o get my treatment from
vailway doctor T was and i free to get praper .nmumv frow any doctor who is
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_se-

considered more efficient and Baving more expertise o the ficld and in absence of
any rule being cited in the memorandum or fn (he O°s veport (reafing we heing
unpauthorized absent fully knowing that T was steloand is even now sick and under
treatment is contrary to the vules as well as the /O has come to conclusion that |
was un:n'.nhorixcdly absent since I did not gﬁ;ci treatwment under railway doctor but
without any such rule in vogue or being quoted in the memorandum of charges on
the report, this is absolutely far away from rules or (he cannon of natural justice, As
such the case against me has not been proved at all and | deserve exoneration from
the charges. o

Thanldng you with regard,

Yours faithfully,

| . Dy

i : , o (B PO Deb)

P ' » S DMO/APDY.
T o . o : _ £5. 6. 2005.
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NORTHEAST FRONTICR RATMAY
MEMORANDUM
In terms of Railway Board’s order No E(O)-2005/80-2/M1/ 58 dtd. 01.6G5.06 D
D 2h,(IRMS) 5r.DMO/NBQ(designate )/N.F.Raitway i+ dismizsed from service w.et o1.05.00
(i e from the date of issue of Beard's order).
\ .)“.
A
kb‘ Ol
Sy "‘\ ]\\ ”
(P20l SINGHD)
Dy. CRO/GAZ
foy Ganeral Manage (85
Ho .t/ 74/GAZ/A66/CON. Dated. 120505
vopy forwarded for information and necessary aotion to: uve
1. CMD/MLG.
2. A & CAO/EGA/MLG
3 FA & CAQ/PF & Pension /ML
4. DRM/APD] , '
5. DRM(P)/APD2 & DFM/APDJ o ' T
6. HC(E)/FS/EOQ Section/MLG '
7. Chief G3/120 Section
4. Dr. UKL Dels, Sr.DMO/NBO(dasignale), Bungaioe Tl 1224 FHospital codony,
Alipurdiiar Junclion, Dist=-Jalpaiquei (Nest Bope ot
. 1 N,
\\\\\}\ ')";,”1“) lv:’l
L. " L' . ‘)(;,.L
(P K SINGH )
Dy. CROIGAL
for Goneral Manager(P)
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P | ‘ GOVERMMENT 3 D14
A MIFISTRY OF RALEVAYS -
», .

(RAILWAY BUARL)

No. I3(0)1-2005/PU-2/NF/58 _ I".inv\-v Delhi; dated ¢ |-05-2006

H

Whereas Disciplinary Proceedings for Maojor Penalty under Rule 9 of
Railway Servants (Discipiine & Appeal) Rules, 1968 were initiated ageinst Dr.

P.K. Deb, IRMS, Sr. DMO/NBQ(Designate), N.I-. Railway by the General |

Manager, N.F. Railway by way of issuing a Charge Memorandum No.
E/74/GAZ/466/CON dated 4-10-2004 for the following - -

“Dr. P Deb, Sr. OMOINBEQ(Designate)/N.F. Railway, is
remaining unauthorisedly ahsent wilh effect from 17-12-2003. That the
said Dr. P.K. Deb was spared o AP0 on 18-12-2003 for joining at
NBQ in terms of GM(P)/MLG's Office Order No. 21/2003(Medical),

~___ circulated under Mo. E/283NMI130/PL XH(Q) dated ‘16—12—2003. But

“instead of carrying out the order of transfer, he is remaining on
unauthorised absence till date and has not raported to NBQ.

The said Dr. P.K. Deb, v DIOMNBG(Designate), was given
another opportunity to join &t L vide GM(P)YMLG's leder NoO.
163E/1/582(0) dated 4-6-2004 aclaising him to report for duty within ¢
period of one week from the date of ssue of the letler but he has not
reported for duty at NBQ Hospital Uli ¢nte. B

a

By the aforesaid act  the  said  Droo Pac Do, Sr.
DIMO/NBQ(Designate)/ N.r. Raifway, exhibited lack of dvotion to duty
and acted in a manner which is unbecoming of a Railway servant and
thereby violated the provisions of paia 301) (i) & (iil) of Railway Services
(Conduct) Rules, 1066". '.

2. Whereas after considering the daience statement dated 10-11-2004
submitted by the said Dr. P.K. Deb, the case was remilted lo inquiry by the
General Manager, N.F. Railway, apnointing Shri Trikalagya Rabha, CPRO, N.F.
Railway as the Inquiry Officer. L 8

3. Whereas in the inquiry' report dated 12-5-2005 submilted by Shri Rabha,
the Inquiry Officer, both the Articles of Charge- against Dr. Deh were held as

"“_—‘—“'prove-d-»fbey:ond--doub‘n,., Euither, following thr extant procedure, a copy of the

I0's report was sent to Or P, Deb t coeble him o make a representation

- --thereagainst;- if- any. . Dr. Deb submilted His representation dated 15-6-20050
denying both the Articles of Charge. a

4. And whereas, aiter going threugh the proceedings of the case, the

General Manager, N.F. Railway hail cpined that the ofence is serious enough

contd ..
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“warranting - imposition of & Major Penally and thérefore recommended to

forward the case to Railway Board for tuldng further necessay action, as
imposition of Major Penalty on a Group ‘A’ officor ts not within the competence

. of the General Managers of the Zonal Railways.

5. Now, therefore‘, the President, after carefully considering the Charge
‘Memorandum, proceedings of the inquiry, the inquiry report, Dr. P.K. Deb's

representation thereagainst as aiso other records/z spects relevant to the case,
in due consultation with the Union Public Service Commission (UPSC), an-

statatory body, has obsérved/concluded that for the detailed reasons given in -
the Commission's advice comimunicated vide their letter No. F.3/335/05/S|

T TTdated 3177372005766y SiiciosEd) the charges againdt Dr. P.K. Deb are proved

and also indicative of cominission of grave misconduct on his part and
therefore, ends of justice would be met if the penalty of “Dismissal from Service”
is imposed on the said Or. P.K. Deb.

6. AcCordingly, the penalty of ‘Dismissal frem Service' is hereby. irnpose
on the said Dr.P.K. Deb. . :

7. The said Dr. P.K. Deb is required to ackriowledge receipt of this order in
writing. ' : v

"~ BY ORDER A_N_D IN THE NAME OF THE PRESIDENT.
DA: As above.

O el

Nt i Al

-

(S.IC Agarwal)
Deputy Secretary/E(O)l
- Railway Board.

Dr. P.X. Deb, IRMS v

Sr. DMO/NBQ(Designate)’

Northeast Frontier Railway
Waligaon

Guwahati.

Ns s

- rtant S
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AGAINST

DR, P, DEB, IRMS,
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The Secretary,
Ministry.ol Railways,
(Railway Board), '
New Delht.

(Attention: Shri K. 1\ Sharma, J. S.(E&P)

(Subject: - Major penalty action against Dr P Deb \\4S Sr. DMO/NI

(Designate), N.F. Railway.

'Sir,
letter No. FE(O)=2005/PU-NT/58 dated

[ am dirccted to refer (o your
advice of the Uniton

| 27.09.2005 on the above mentioned subject and to convey the
Public Service Commission as follows. a

|
2. The Lommmsnon note that vide memorandum  NO.E/74/CGaz, LAGO/CON
dated-04:10:2004 issued under Rule 9 ol the Rathvay Servants (Discipline and
Appeal) Rules, 1968 to Dr.P.k.Deb,Sr. DMO/NBO and he was called upon 1o

answer the following article ofcncngfv

Article-l

said DK Deb, FOMONBODes gnate )™

That the (e
(from 171220 )’~.

Railway is on unauthorized abscnce from qi\xl)' \-‘.'l[ll clfee

"By . the aforesaid. act, the  said De K eb,. Sro DMO/MNBO
(Designate)/ NI Railway , exhibited 11(1 of develion to duty and acted ina
manner unbecoming ot a

NI
..{,\\'[("HIL /

Railway  Scrwant and thereby violated  the
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e | | , 762 NO.F.31335/05-Si
“\ . L of parn SOV i ol Rmlway Services (Conduet) Rules
\y- preidons ol para S0y () & g ol Ry seriees (Conducty Rules.

| Q00

o4 The Commission nole that a statement ol imputations of misconduct

Cfmisbehavioue—inisupport.of Article off Charge (ramed was annexed to the charge

Cmemo. The CO denied the charge and DA after considering the defence statement

10112004 of the CO , remitted the casc (o the inquiry.  The 10 submitted his
report dated 12.3.2005 and held (he charge as proved beyond doubt. A copy of the
1()'s reporl was sent lo (the CO to cnable him o make o representation there
against,- il any., The CO submitted his representation dated 1502005 Alter
considering the 10’s report, CO’s representation and all other records relevant 1o
the case. the DA came to the conclusion that the charge was clearly proved and
therefore, decided to impose a major penalty on the CO. All the case records have
now:been Torwarded to the Commission for tendering thew advice - the matter,

3 Records of the case have been examined carclully by the Commission
and the evidence on record brings out the following facts:-

(1) The CO was serving as St DMO/Afipurduar dn. (APDD.

(2)- Vide Office Order No. (,}J\f](lj')'t\/]'lj(i’s Office Order No.21/2003
(Medical) - circuiated  under  no. 13283/43(Med)AP/PLI dated

16.12.2003, he was transferred  to New  Bongaigaon  as
SEDMO/BNQ and was relicved on the same dute from his place
m o e O FPOSHNG e e :

T TS TCO fatled to report- o his new place -0l posting and sent o
representation requestirg that he be allowed to stay at the same place.

(4 The CC also submitted  a Medical  Certificate from a noo-

' Rathway doctar regarding his tliness. |

(5) The main defence of the CO is that he was sick and recenving
(reatment from a qualified doctor who was.attached with the Civil
Hospital, Alipurduar,  He further states that it was not incumbent
apon him Lo get ircatment from the Baiway Hospital or o PMadical

Certilicate from the Railway Hesprial

(v The representation Al ihe OO v coensidercd byt wniey

Medical Dircetor and rejeutend e s apain dirceted 1w join al the

taleen agamnst him, o

Hew place ol posting ailing which dizcphnar acticin voenht e
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“he CO also moved the CAl Guwmu i amnd ob t(ﬁ_n(;'d sty avhichs e
was vacated later on. ' ' ' , t._\é

(8) The CO has not 1‘cportcd for duty even so lar.

(9) Al o stage of -his absence has { hu 0 been pranted leave of any
kind by the competent authority. The CO has Lllxo failed to bring
in any cwdcmc lcg;ndmb 1 ns

;o

(10) The CO being a doctor hlmsc\l should have known | hal he had to
present himsell at the Railway Hospital (there was @ Divisional
|lospital at his place of posting) and cven i he was to be treated
by a non-Railway doctor, the refercnce had 1o be made by the
Railway Medical Aul thority. ‘

(11) The atlempts made by the CO to approi ach the Senior Authorities
and CAT to get his transfer cancelled ¢ learly show-his intentions.

4. The Commission, on the basis of the above analysis, observe that the CO has o

remained unauthorisedly absent { from duly we.f 1712 20073 and has thus exhibited '

luck of devolion to duty and acted v a mannci “unbecoming of a Ratlway Servant o
and thereby violated the provisions of para 3(H) (i) & (iii) of Railway Scrvices »

(Lon( uct ) \ UL 19066.

I

all other aspects relevant to the case, h(, Comimnission are of-the view that the énds.
ol justice would be met in this case Hthe penally of dismissal from service 1S |
imposed en Dy, P Deb. They m\mu ammdnw\v

5 [n-thelight < ofthen findings as discussed above and alfter taking Thio aveount

6. A copy of the Oldel paas(,d by the M STy iy this case may be sent W this
office for m{oxmanon/tcumds '

7. The case ‘records as pu list atta Ch(,d are returned herewtth: receipt of which
may kindly be acknowleded.

Yours faithfully.

e ik

l\) c;N\"/ e L
\ | C(SBSINHA)
, o o © Deputy Secrelary
o ' ' : ' T 3383038 o
Pncls: Lo Two s we, copics of ths jelier L R
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Written statement on Behaﬁ of the respondent Nos. 1, 3, 4 and 6.
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In the Central Administrative Tribunal
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The respondent Nos. 1, 3, 4 and 6 respectfully beg to state as under :

1. The above respondents have goné through the Original Application

and understood the contents thereof.

2. The respondents state that they do not admit anything not

supported by records.



Before giving parawise remarks, the Respondents crave leave of this
Hon'ble Tribunal to place on record the preliminary submission/objections
for better appreciation of the case and in the interests of justice.

Preliminary Submission

Disciplinary proceedings under Rule-9 of the Railway Servants (Discipline

& Appeals) Rules. 1968 for major penalty were initiated against Dr. P.K.
Deb, IRMS, Sr. DMO/NBQ (Designate)/NF Rly by the General
Manager/Northeast Frontier Railway, under Charge memorandum No.
E/74/Gaz/466/CON dated 4.10.2004 on the charge of unauthorized
absence from  duty wef 07.1203. The imputations of

P

inisconduct/fnisbehaviour against the applicant were as under :

“1. Dr. P.K. Deb, Sr. DMO/NBQ (Designate)/NF Rly is remaining
unauthorisedly absent with effect from 17-12-2003. That the said Dr. P.K.

| Deb was spared from APDJ on 16-12-2003 for joining at NBQ in-terms of
GM(P)/MLG's Office Order No.2‘1/2003(l\/|edica|), circulated under
No.E/283/111/130/Pt. XH(O) date 16-12-2003. But instead of carrying out the
-order of transfer, he is remaining on unauthorized absence till date and
has not reported to NBQ.

2. The Said Dr. P.K. Deb, Sr. DMO/NBQ(Designate)/N/F/ Railway was
given another opportunity to join at NBQ vide GM(P)/MLG’s letter No.
363E/1/5683(0) dated 04-06-2004 advising him to report for duty within a
period of one week from the date of issue of the letter but he has not
reported for duty at NBQ Hospital till date.

3. By the aforesaid act Dr. P.K. Deb. Sr. DMO/NBQ (Designate)/N.F.

Railway, exhibited lack of devotion to duty and acted in a manner which is

———
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unbecoming of a Railway servant and thereby violated the provisions of
para 3(i) (ii) & (iii) of Railway Services (Con duct) Rules, 1966.”

After considering the defence statement dated 10.11.2004 received from

the applicant, the case was remitted to inquiry by the General Manager,
N.F. Rly, appointing Shri Trikalagya Rabha, CPRO, N.F. Rly as the
Inquiry Officer who submitted his Report on 12.05.2005 holding the Article
of Charge against the applicant as proved. '

Incidentally, it may be mentioned here that the Applicant had filed
an O.A. No. 295/03 in CAT/GHY in his efforts for trying to get the order of

N 0 3 e nA%U-':’Y\
transfer to NB@ cancelled and the Tribunal granted him an interim stay

vide their order dt. 30.12.03. However the stay was vacated by the & L

Tribunal vide their order dt. 16.2.04 in M.P. No. 7/04 wherein they
et
disposed of the matter by observing that this Tribunal can not be an

appellate forum to intervene in the transfer matter of the administration.

As per extant rules, after considering the l.O’s' report, Applicant's
representation thereagéinst' and all other records relevant to the case the
GM/NF Rly opined that the offence was serious enough warranting
imposition of a major penalty and therefore referred the case to Railway
Board for taking further necessary action in the matter as per rules as
imposition of major penalty on a Gro'up A officer is not within the

competence of the General manager of the Zonal Railways.

The President (Disciplinary Authority),‘in consultation with UPSC, after
taking into account all the aspects/records of the case including inquiry
report , proceedings of the inquiry , the applicant's representation on the
inquiry report and all other factors relevant to the case imposed a penalty
of ‘dismissal from service' on the applicant vide order No. E(O)I-2005/PU-

- 2/NF/58 dated 1.05.2006.
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10.

The Respondents submit that this application is not maintainable in law as

the Applicant is requesting the Hon’ble Tribunal of re-assess the evidence.

This is not permissible in law as this Hon'ble Tribunal has in its power of l

judicial review only to envisage whether the procedure is properly followed

in holding the inquiry and the principles of natural justice have been duly

—

followed.

The Respondents submit thét this Hon'ble Tribunal has no jurisdiction to

go into the truthfulness and correctness of the charges and the findings
as held by the Hon'ble Supreme Court in the case of Transport

Commissioner-Vs- K. Ramamurthy and in the case of Registrar High
[ g S N ]

Court of Bombay-Vs- S.S. Patil and Other cases. 4
e~ — ‘

It is further humbly submitted that the Hon'ble Tribunal cannot be urged
upon to extend their powers of judicial review to sitting in appeal over the
e e e e e e et e et e e et
orders passed in the departmental proceedings by the competent
o~ S —— e s

disciplinary authority such as to arrive at a conclusion different from that of

the aforesaid competent disciplinary authority. Besides, other argument

and citations sought to be relied upon at the time of arguments, reliance is
sought to be placed on the following judgments of Apex Court in regard to
judicial intervention in-the orders of the quasi judicial authority, .e.,

disciplinary authority imposing penalty in accordance with the procedure
laid down by Law:

Kuldeep Singh Vs Commissioner of Police & Others (1999) 28CC, 10,
in Para 10 it was held by Apex Court that “A broad distinction has,
therefore, to be maintained between the decision which are perversé and
those which are not. If a decision is arrived at on no evidence or evidence,
which is thoroughly unreliable and no reliable person would act upon it
the order would be perverse. But if there is som'c.e evidence on record
which is acceptable and which could be relied upon, how3ever,
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compendious it may be, the conclusion would not be treated as perverse
and the findings would not be interfered with.”

That the Hon'ble Supreme Court in their judgment dated 17.12.2004. in
Damoh Panna Sagar RRB Vs Munna Lal in Civil Appeal No. 8258 of

2004 has held that the interference is not permissible unless the order is

contrary to law or the relevant factors were not considered or the irrelevant
factors were considered or the decision would not have been taken by a
reasonable person. '

That the Hon'ble Supreme Court in Government of Tamil Nadu & Other
Vs A. Rajapandian AIR 1995 SC 561 held ‘it has been authoritatively
settled by string of authorities of this Court that the Administrative Tribunal
cannot sit as a Court of Appeal over a décision based on findings of the
inquiring authority in disciplinary proceedingé. Where there is some
relevant material, Administrative Tribunal cannot sit as a Court of Appeal

over a decision based on the findings of the inquiring authority in
disciplinary proceedings. ..... "

That it is further submitted that this application is bad for mis-joinder of
partie's as the UPSC is not a necessary party. UPSC is only an advisory
body , and their advice is sought in the case in accordance with the
requirement of consultation wjth them as laid down in Article 320(3) of the
Constitution of India read with regulation 5(1) of the UPSC (Consultation)
Regulations, 1958. The Commission have been impleaded in this case

unnecessarily. Hence this appliéati'on is liable to be dismissed.

That it is submitted that all the material averments stated in the Original

Potidetlelesat st
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14.

15.

16.

17.

With reference to para 1 of the O.A., it is sub.mitted that the contents
thereof are a matter of record. It is further submitted that this application
is devoid of a cause of action warranting intervention by this hon'ble
Tribunal as the impugned orders have been passed by complying with the

statutory rules and by observing the mandate of the principles of natural
justice. '

With reference to para 2 and 3, it is submitted that no comments on the

part of the respondents are called for.

With reference to para 4.1, it is submitted that no comments on the part of
the respondents are called for.

With reference to para 4.2 and para 4.3, it is vsubmitted that the contents
thereof are not denied to the extent they are borne out by records. Rest of
the contents are denied.

With reference to para 4.4, it is submitted that the claim of Applicant that
be became the victim of acute pressure and psychiatric disease and was
undergoing treatment of the specialist doctors both at Alipurduar and
Kolkata is not acceptable. In terms of Rules 547(3) of Indian Railway
Medical Manual “There is no provision of Private medical Certificate in
case of Gazetted Railway employees. If an officer has been forwarded to
the Authorized Medical Officer with a Private Medical Certificate a
generally worded fit certificate on a plain paper should be issued. The fit
certificate meant for Gazetted employees reporting sick with Railway
doctor should not be used in these cases. A gazetted Railway employee
reporting sick with the Railway doctor outside his headquarter, should be
transferred to his headquarter with a ‘it to travel certificate’ to report to

his authorized medical officer.”

”
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19.

20.

The Applicant being a senior medical officer was supp'osed to guide
all such officers for reporting for treatment under a railway doctor and not
under a private doctor undér this rule. Instead, he has himself violated the
rule by producing certificates issued by private doctors & not reporting to
the Railway Hospital for treatment as required under the rules. Being a

doctor himself and a senior one at that , he would be well aware that he

had to present himself at the Railway Hospital and even if he was to be -

treated by a non-Railway doctor , the reference had to be made by the
competent Railway Medical Authority. Despite this, he has absented
himself from duty without any. leave being sanctioned to him and without
following the correct procedure for reporting sick.

With reference to para 4.5, it is submitted that the contents thereof are not
denied being a matter of record.

With reference to para 4.6, it is submitted that the applicant was posted at
Alipurduar Division in January 1988 and was transferred and spared from
Alipurduar division on 16.12.03 ie. nearly after 15 years of stay at

Alipurduar. Transfer is an administrative action and the transfer was done

to strengthen and equip the newly created Rangiya Division.  Alipurduar
Divisional Hospital was catering to the medical need and treatment of the

- employees of Aliupurduar including employees belonging to Rangiya

division which was created w.e.f. 01.04.03. Transfer of officers of all
departments including transfer of doctors was done to man and equip
Rangiya division as per policy decision and in the process the applicant
was also transferred. |

With reference to para 4.7, it is submitted that New Bongaigaon Railway
hospital all along was suffering from the need of. a Radiologist and
Ultrasonography expert. After creation of Rangiya division, New

Bongaigaon hospital was also to be upgraded step by step to make it a

N F. Rallway, Maligaon
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23.

‘divisional Railway hospital in order to cater to the need of Railway
employees of Rangiya division. In the process, one Senior Admmustratnve
Grade (SAG) officer has also been posted there, now. The applicant was
also transferred and posted at New Bongaigaon in order to utilize his
expert services for the employees of Rangiya division. The applicant made
a representation to the General Manager vide his’ application dated
19.02.04 clearly mentioning the difficulty in carrying out the transfer order
due to academic session of his children being upto 1% week of August. He

~ also pointed out in the application that he would carryout transfer order

thereafter but the fact is that he did not join his new place of posting
subsequently either. It is further submitted that the Hon'ble Tribunal vide
order dated 16.02.04 in M.P. No. 7/04 vacated the interim order dated
30.12.03 and passed a clear order stating that the Tribunal cannot be an
appellate forum to intervene in transfer matter of administration.

With reference to para 4.8, it is submitted that the transfer order was as
per the need of administration to support newly created Rangiya division

and the transfer of not only the Applicant but many other officers were also
done from other departments.

With reference to para 4.9, it is submitted that since the Applicant had
already been spared from Alipurduar division w.e f. 16.12.03, the question
of allowing him to join at Alipurduar did not arise.

With reference to para 4.10, it is submitted that the Applicant being a

senior Railway doctor was supposed to follow the rules and regulations

mentioned in the IRMM , as already stated in para 17 hereinabove which

stipulates that “There is no provision of Private medical Certificate in case

of Gazetted Railway employees.” The relevant para of Medical Manual is-

annexed (Annexure RI ). It is further submitted that it is a fact that the

Applicant met General Manager with his application dated 19.02.04 and
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General Manager was considerate enough to give him a hearing. It is
however not a fact that the case was withdrawn by the Applicant as per
request made by General Manger. In fact, the Hon'ble Tribunal vide order
dated 16.02.04 disposed of M.P. No.7/04 filed by the UOI & Ors praying
for vacation of the interim stay granted by the Tribunal holding that the
Tribunal can not be an appellate forum to intervene in transfer matters of
administration. It was only after this order of Hon'ble Tribunal that the
Applicant withdrew the O.A. which was communicated by order dated
20..02.04 (AnnexureRd).

‘With reference to para 4.11, it is submitted that as already stated in para

17 , a gazetted officer is required to report sick to a Railway Medical
Authority in terms of Rule 947(3) of IRMM. It is further submitted that
Hon'ble Supreme Court has re‘peatedly' emphasized that when an
employee is transferred from one place to another and if there are some
personal difficulties arising because of transfer, such personal and famlly
difficulties and inconvenience are to be taken up by the employees with
the competent authority of the administration for redressal by way of
representation because administration is the best judge to know about the
genuineness and truth of such difficulties of an employee and as to
whether such difficulties are to be considered or not. The applicant was
served with a copy of transfer order which was to be carried out with
immediate effect. - The applicant, however instead of reporting for duty
and taking up charge at New Bongaigaon approached the Hon’ ble
Tribunal and the Hon'ble Tribunal vide this order dated 16.02.04 in M.P.
No. 7/04 vacated the interim stay on the transfer order granted by them
and held that they cannot be an appellate forum to intervene in transfer
matters of the administration. -

With reference to para 4.12, it is submitted that the contents thereof are
not. denied to the extent they are borne out by records. Rest of the
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~ With reference to para 4.14,

10

contents- are all denied. It is further submitted that the applicant was
issued a ‘major penalty charge sheet vide office Memorandum no.
E/74/GA2/466/CON dated 04.10.04 for unauthorized absence. The
argument of the applicant that no railway doctor was deputed to examine
him has no relevance. It is further submitted that the question of intimation
of cancellation of his sick leave to him by the Administration does not
arise since he has not been granted any such leave during his absence.
Being an experienced Railway Medical Officer he would be well aware of
the procedure of reporting sick to a Railway Medical Authority and should
have acted accordingly. Even if he was to be treated by a non-Railway

doctor, he should have sought reference from the competent railway

Medical Authority. It is further submitted that he was given ample

opportunity: to present his case alongwith defence counsel before the
Inquiry officer. The charge against him was held to be proved by the
inquiry officer. The competent authority after taking all factors into
account has also held the éharge as proved and imposed commensurate
punishment of ‘dismissal from service’ on him for misconduct on his part.
However, in order to justify his unauthorized absence from duty he has

been making all kind of misleading statements in the O.A. in an attempt to
mislead this Id. Tribunal which is unacceptable.

With reference to para 4.13, it is submitted that the inquiry was conducted

as per statutory rules i.e. Railway Servants (Discipline & Appeals)Rules,

1968 and the laid down procedure was followed meticulously in the

proceedings . There has been no violation of ‘rules in conducting the

inquiry.

/

it is submitted that the contents thereof are a
matterzof record. '
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With reference to para 4.15, the contents thereof are not denied to the

extent they are borne out by records. It is further submitted that the inquiry
was conducted in accordance with the rules & observing the principles of
natural justice. Furthermore, the averments of the applicant are a
reiteration of the points he had raised during the inquiry and which were
duly considered by the 10 in reaching his findings and which have also
been considered by the Disciplinary Authority before imposition of the
penalty. Furthermore, it is submitted that since no Ieave had been
sanctioned to the applicant for the period of abéence, he could not have
presumed sanction of leave in the absence of any evidence. No
Government employee is supposed to remain on unauthorized absence or
leave office/place of work without proper sanctioning of leave. It is the duty

of the employee to ensure that'the leave is sanctioned to him.

With reference to para 4.16, it is submitted that the inquiry officer
conducted the inquiry taking all factors into account and submitted his
report as per rules. The applicant's averment that a Railway medical
officer should have been deputed to the residence of the applicant is

unacceptable. It is submitted in this regard that the applicant should have .

reported sick under Railway Medical Certificate “as per established
procedure, which he would have been very well aware of, being an
experienced railway medical officer. The applicant could not have
expected a railway doctor to be deputed to his residence, more so, when
he had already been spared from Alipurduar division to Rangiya division. It
is also submitted in this respect that the applicant attended the inquiry at
Maligaon without any apparent problem. |

- With reference to para 4.17, it is submitted that the contents thereof are

not denied, being a matterzof record.
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With reference to para 4.18, it is submitted that the contents thereof are
denied, being false. It is further submitted that the averments of the
applicant regarding the functioning of the [.O. are vague and totally
baseless. The inquiry has been conducted as per rules by the 1.O. and
the applicant has not been able to point out any procedural violation in the
‘inquiry. '

With reference to para 4.19, it is submitted that the contents thereof are

denied, being false. It is further submitted that the charge of unauthorized

~absence and acting in a manner unbecoming of a Railway Servant has

been established in the inquiry. The inquiry officer has given detailed
reasons for his findings after holding the inquiry in accordance with the
law.

With reference to para 4.20, it is submitted that the contents of the para
hereinabove are reiterated. It is further submitted that the inquiry officer

has taken all facts and circumstances into account as is evident from a

perusal of the inquiry officeireport.

With reference to para 4.21, it is submitted that as already submitted in the
paras hereinabove the inquiry was conducted as per rules and in the
inquiry report it has clearly been pointed out that for gazetted officers

private medical certificate is not permitted as per IRMM para 547(3)

quoted above. The applicant being a senior medical officer was supposed

to kngw the rules of Medical Manual and his statement that there is no rule

that the applicant is bound to take treatment of Railway doctor, is not

correct. It is further submitted that the applicant’s explanation for seeking

non-railway medical treatment is also not based on any concrete evidence
as held in the 1.O’s report. The applicant has presumed that he would
have been denied medical treatment at APDJ Railway Hospital but he has

not submitted any evidence to prove that he had approached the railway
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36.

37.

38.

13

medical authorities for the treatment of his sickness. Furthermore even if

treatment was to be taken from a non-Railway doctor, the matter should

- have been got referred through the competent Railway Medical Authority.

With reference fo para 4.22, it is submitted that the contents thereof are
not denied to the extent they are borne out by records. As regards penalty
order is concerned the same has been imposed after following due
process of law and the penalty is commensurate with the guilt leaving no
cause of action before this Hon'ble Tribunal. In view of the facts and the
legal position enumerated in the preceding paragraphs upheld by the

highest court of the country, the subject O.A. deserves to be dismissed.

Reply to Grounds

~ With reference to para 5(i), itv is submitted that leave has not been

sanctioned to the applicant at any point of time during the period of his
unauthorized absence and he has violated rule 547(3) of the Indian
_Railway Medical Manual by not reporting to the railway medical authorities
as per laid down procedure. This averment is baseless and does not
constitute a ground to sustain the present O.A.

With reference to para 5(ii) & (iii), it is submitted that the inquiry officer in
his report has held the charge against the applicant as proved based on

reasoned findings. The applicant's averments in this matter are baseless
and entirely bereft of substance.

With reference to para 5(iv), it is submitted that the penalty has been
imposed upon the applicant after following the due process of law and in
consultation with UPSC, an independent constitutional authority. The

penalty imposed is commensurate with the gravity of the charge
established against the applicant.

—
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With reference to para 5(v), it is submitted that the applicant's averments
are quite baseless. The inquiry officer and the disciplinary authority have
reached their findings after due consideration of the defence presented by
the applicant. The applicant has not been able to give any satisfactory
explanation as to why he did not approach the Railway Medical
Authorities, as per procedure and instead chose to take private treatment
without making any attempt to get himself referred throdgh the concerned
Railway Medical Authority and the charge of unauthorized absence

against him has been proved .

With reference to para 5(vi) of the grounds, it is submitted that the
applicant’'s averments are baseless and devoid of any substance. The
applicant despite being an experienced railway doctor himself did not
present himself at the railway hospital (there was a Divisional Hospital at
his place of posting) as per procedure and remained absent from duty

although no leave had been sanctioned to him. The averments of the.

' applicant in this para, therefore do not constitute any ground to sustain the

present O.A.

With reference to para 6 & 7, no comments on the part of the respondents

are called for.

With reference to para 8 of the O.A,, it is submitted that the applicant has

failed to make out any grounds for grant of any relief. In the facts and
circumstances of the case, the respondents submit that this application is
‘misconceived and not maintainable in law. It does not disclose any cause
of action and even otherwise the Applicant has failed to make out any
ground for any grant of any relief. This application is therefore liable to be

dismissed.

"';9/_92__ .

N.F. Railway. Maligaon

P

e

t Personnel Office

dadug

p
D\.-Chi

e

1

Guvahati_s



\~?
\J
1o
Verification
I 6""P9"upwf>k‘”’"mg‘“ﬁk, aged
about A2 eeettereeieeiiaeainiineee... years, Son  of
LB Pa}w{o*ad Singbs ereee e eererrereinaen, presently

working as o?J(y Chag. Beoammmid . 04T M/ G43...... do hereby say
that | am conversant with the facts of the case and have
been authorized by_ the resbondeM‘ Nos. 1, 3, 4 and 6 to verify
and Sign this written statement and accordingly | verify that the
statements made in Paragraphs 1 to 42 and true to my knowledge

and that | have not suppressed any material facts.

| Sign this verification this LB, day

v
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Signature

DY.Chlet Porsonnel Officer [¢h2
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dificate of recommendation for leave 'fé"‘rié{ifz‘;'ii! ,“;’,“t“‘c‘.\l'» air ore u fig;ation:-
ADivi.Medical Officer Nil, ’
Jivl. Mudical Otticer

/KA.G./J.A.G. Medical Officer

¢

{u’. . . - A. . .
~Upto two months, -7 L ‘A?M
Beyond two months and up to nine months ' '

chonid 9 months.

(Railway Bd."s letter No. F)'O)H/S/,l4,dt.wl.8/()6/.l991. No. 90/H/5/14 dt. vl5/10/92)

545. General Instructions:-

(1) When a Railway employee who is under the treatment of a Railway medical officer leaves the station where he had
reported sick without the consent of the authorised medical officer or subsequently absents himself or fails tointimate
the medical officer that hie/she.is bed-ridden and unable to aitend the health unit, the medical officer shall discharge
him/her from the sick list and endorse on the fit certificate - Discharged for non attendance”.

+ {2) A Railway doctor may be required by his superior authority to visit a Railway employes who has reported sick for the

purpose of examining him/her and issuing a sick certificate. In exercising this authority, the Railway doctor should
sce that he complies with the directives in respect of the medical ethics by giving the employee an opportunity to have
Iis own medical attendant present at the time of examination. . . )

(3) During medical examination of an employee or candidate where the medical officer finds that the persoin is not fully
fit for duty, he may be given an opportunity to coine again after a lapse of some time. A written memo should be
given to the person concerned advising him the reason for asking him to come again for the examination. A copy of
this memo should be retained by the Mcdical Officer.

(4) The signature or the L.T.1. of the employce reporting sick should, as far as possible, be taken at the time of reporting
sick : failing which in any case at the time of issuing the fit certificate. n SRR

In addition, the Identity card No. of the employee may also be got entered. in the sick/Fit Ceniﬁcatés and also on the
counter-foils.

Sub-Section 2- Gazetted Employees.
546. Definition:- . . :
(1) . The “authorised medical officer” means the CMS/MS in-charge of the division within whose jurisdiction the gazetted
- " o 1 P R L Gotae .

officer is headquartered. , . : . _ T

(2) The “competent railway doctor” means the CMS/MS in-charge 67 the division authorised to issue the niedical certifi-
cates. o ) Lo L

Note : ADMOYDMOVSEDMOs in independent charge will however, continue to be authorised medica! officers for the gazcued

Raitway employees stationed at places other than the Divisional head quarters, ' :

5§47. Sick certificate or recommendation for leave or extension of leave on medicsl grounds:-

—

1) When a gazcited Railway employee reports that he/she is unable to attend duty by reason of sickness, the authoriscd
medical ofticer, after careful examination of the gazetted Railway employee, will issue a medical certificate in trip-
licate in the prescribed form as given in annexure XV, one copy of which wiil be retained by the gazeticd Railway
cmployee. The form prescribed should be adhered to as closely as possible and should be filled in after the signature
of the applicant has been taken. The certifying officer is not at liberty to certify that the applicant requircs a change
from or to a particular locality or that he/ she is not fit to prcceéq to particular locality.

(2) when a gazelied Railway employee, head quartered at a station where there, is é? C.M.S/M.S 1/C, reports.that he is
unable 10 attend to duty by reason of sickness, the A.D.M.O/D.M.O/8r.D.M.Os of the station where the gazetted
Railway employee has reported sick, can issue the necessary certificate and will immediately intimate the CMS/MS
in-charge of the division. : )

(3) There is no provision of Private Medical Centificate in case of Gazetted Railway emplayees. If an Officer has been
forwarded to the Authorised Medical Officer with a Private Medical Certificate a gencrally, worded fit certificate on
a plain paper should be issued. The fit certificate meant for Gazetted employees reporting sick with Railway doctor
should not be used in these cases. A gazetted Railway employée reporting sick with the Railway doctor outside his
headquarter, should be transferved to his head quarier with a *fit to trayel ‘cergiﬁc;ia;c',‘tp :!"(?‘pOl;‘t Jo his authorised

medical officer. , . O (‘ fio wifa o )
. . ‘, N _0 / . . ‘. .-.r‘;j.. (2N ‘\_‘ SRR ko
(Railway Bd."s Letter No. 90/H/5/14 dt. 30/[2/199@66&5{ Admiuist v Tbers!
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16.2.2004 ; Heard Mr.B.C.pathak, learned
o | 'Add1.C.G.S.C. for the applicant and
. i 'also Mr.M.K.Mazumdar, learned counsel
/: L t:\\ \. :for the copposite party.
;x Y 'a ’ The interim order dated 30.12.03
? [e % 'passed in 0.A.295/2003 stands vacated
. . ) 1 'beCause is Tribunal cannot be an
.\:j‘ S ,f SF\ 353229;¢ forum to intervene in the
N - <Ré t transfer matter' of the admimistattion.

The respondents may consider
' :giving the applicant accommodation as
stated in the affidavit.
The M.p. stands diqpoae of.
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ese Regpondents

~ Rejoinder by the applicant in reply to the written
statement by the Respondent No. 1, 3, 4 and 6.

The applicant most respectfully begs to state as

ander 3

1. That the applicant has gone through the W.S. filed
by the respondents 1, 3, 4 and 6 and understood the contents
thereéf.

have brought allegitions and in the matter of his transfer
‘Which was subject matter of 0.A. No. 295/03 before CAT,
Guwahatl Bench. The applicant most humbly staes the said case

has no relevance regarding the present matter. The applicant

has unfortunatly became victim of mental disease and respondents

kept in mind his earlier O.A. no. 295/03 and being influenced

havily by the said transfer overlooked the realities of sickness
Contdeceee2/=
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of the applicant and requirement of medical aid as admissible
under the rules in the Railwayse.

3. That in reply to statements in para 8, 9, 10, 10B in
particular it is denied that the applicant is requesting
reassess evidance nor it is an appeal against the order of

the respondents. The applicant humbly submits that the findings
and orders of the respondents are perverse, the relevant rules
and procedures as regards treatment of Railway employees have
been totally ignored and the penalty has been imposed for

irrelevant factors and irrelevant considerations.

4., That in reply to statements in paragraphs 13, 16 and 17
it is stated that the applicant as a mental patient was
recelving treatment of -expert non railway doctors for mental
diseases. The applicant admits that in his mental condition
he  was not fully conscious of rules and procedures because
of his mental ailement but with the assistance of members of
his family and well wishers including doctors of the Railway
he informed the suthorities of the position of hls sickness
enclosing certificate from the doctors and informing that he
was not in a position to perform duties. The applicant respect-

fully states that the rule 547(3) of the Indian Railway
Medical Manual quoted in para 17 of the W.S. does not prohibit
private medical treatment by Gazetted Officers. This is a
rule of procedure and doesnot probidbit treatment under private
doctorse. The case of the applicant during his serious illness
has not been dealt with following pratice and procedure in
the Railways not to speak of dealing with sympathy. The
respondents were acting with annoyance havily weighed by the
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transfer matter. S
The applicant humbly states that the rule 547(3) IRMM
as quoted by the respondents mandates that on receipt of the
private medical certificate a fit certificate on a plain
paper should be issued. The fit certificate meant for Gazetted
employees reporting sick with Railway doctor should not be
issued in this cases. In the case of non-Gazetted employee the
practice and rule is that the competent authority may accept
the private certificate, and in case of doubt reffer the case
to the Railway medical officer. Certificate in case of non-
Gazetted employee shall be in pescribed form, where as in
case of Gazetted Officer - certificate on a plain paper
should be issued. The Railway respondents have on receipt of
the private doctors certificate and the letter reporting sick
have neglected to apply their mind and deal the case on medical
considerationse. The fact is that they found that the applicant
was seriously suffering from mental disease and the fit
certificate on 5.plain paper as contemplated under the said
rule 547(3) was not issued, but at the same time to cover up
the negligence of rendering treatment to the ailing applicant
started the departmental proceeding against the applicant.
They were working with anndyance caused due to filing of 0.A.
No. 295/03 before the CAT Guwahati Bench.

The respondents deliberatly neglected the mandate of
Rule 547(1) and the Railway Medical Officer have neglected to
examine the applicant ani issue certificate of sickness in
pescribed form amd has not taken any step for his treatment.
'Treatment' in Rallways includes amongs others -
(a) Specialist consultation
(b)shifting the patient for treatment/
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examination from residence to
hospital or from one hospital
to another hospital.

It is stated that the applicant was in his residence during
his mental sickness and it 1s very unfortunate that the
applicant was denied medical attendence and treatment, though
medical attendence includes attenience on a railway employee

at his residence,

It 1s further stated that after he got some relief
from the mental disease under treatment of the specialist
doctor he came to know that resp@ndents were scared for his
mental sickness and even afraid of getting him sdmitted in
héspital because there was no mental expert doctor in
Alipurduar Hospital competent to deal with the cases for
mental instability for which there is a specific/pescribed
information sheet. They neither look care to treat the
applicant nor consult expert doctors nor made any arrangement
for any hospital treatment the Rallway Doctors were also
afraid to give fit certificate/fit to travel certificate,
because of his mental ailement being aware of the potential
medico-legal case and didnot give such fit certificates.
Deliberate negligence and malic in fact and malic in law is

clear in the instant case.

5. That in reply to statements in paragraphs 19,20,21,22,
23,24 and 25 the applicant reiterates the statements made

in the preceeding paras. It is unfortunate that when the
applicant in his serious mental allement informed the depart-~
ment stating his 1lleness nothing was done to arrange for
his treatment as per pratice and procedure in the Railways

Con‘bd. 3 005/-
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nor even any doctor was formally sent™to his résidence for

his treatment/arrangkng treatment by the respondents. Humane
approach was given a total good bye in this case. This is due
to malice towards the applicant.

6. That in reply to the statements in para 26 it is stated
that the inquiry was conducted with preconceived notion that

the applicant was unauthorisedly absenting without taking to
consideration the factual position of his sickness and examining
the procedure in such cases and the procedures in the Indian
Railway Medical Manual. The finding of the proceedings is there-
fore perverse and the penalty imposed thereupon and the appellate
order is illegal and bad in law.

7.  That in reply to the statements in para 28,29,31,32,33,
34 and 35 the applicant reiterates the statements made in the
above paragraphse It 1s stated that the applicant was sick.
Under the Railway pratice, procedure and railway rules, the
respondents did not work bonafide and make arrangement for his
treatment and neglected his case due to animosity towards him.
His case 1s not a case of unauthorised absence but utter
negligence during sickness of an amployee in total disregard
of humane approach, neglect of procedures and rules. The
respondents are now misinterpreting and misconstruing the
rule 547(3) and have referred to the same in isolation to
confuse the Hon'ble Tribunal. The total object of the IRMM

and spirit of the said manual have been neglected only to
coverup the failures of the respondents during the serious
sickness of the applicant under treatment of expert medical
doctor. In the circumstances, applicant humbly prays that the
O.A. deserves to be allowed with costs.
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I shri Prabir Kumar Deb, aged about 47 years, son
of Late Asit Boron Deb, resident of Alipurduar, Dist.
Jalpaigurl, do hereby verify that the statements made in
paragraphs 1 to 7 are true to my knowledge and that I have .
not suppressed any material facts.

 AND I sign this verification this .8l . day of YMWGY

2008, ak” Alpurduast -

fm:‘r Rion o Deb .

Signature.
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GUWAHATI BENCH: GUWAHATI

OA No. 103 OF 2007

Dr. P.K. Deb
-Vs-
UOI. &Ors

Reply to the Rejoinder of the Applicant:

The respondents No.s 1, 3, 4 and 6 most respectfully beg to state as under:

1. That, the above respondents have gone through the rejoinder filed by the
applicant and understood the contents thereof.

2. That, in reply to the statements in para 2 of the rejoinder it is stated that the
applicant filed an OA No0.295/03 in Hon'ble CAT/Guwahati for cancellation of the order
for his transfer to New Bongaigaon and the Tribunal granted him interim stay vide order
dt 30.12.2003. The stay was subsequently vacated vide order dt 16.02.2004 in MP
No.7/04 wherein the Hon'ble Tribunal disposed of the matter observing that the Tribunal
cannot be an appellate forum to intervene in the transfer matter of the Administration.
So the applicants averment is baseless and does not constitute a ground to sustain the

OA,

3. That, in reply totthe statements in para-3, it is stated that the applicant's plea in
this paragraph is baseless. The respondents submitted before the Hon'ble CAT/GHY to

dismiss the case on the basis of the laws laid down by the Hon'ble Supreme Court in
different cases.

4, That, in reply to the statements in para 4 and 5 to the rejoinder, the respondents
reaffirm the statements in the WS.

5. That, the reply to the statements made in the para-6 of the rejoinder it is stated
that the inquiry was conducted as per the Railway Servants (Discipline & Appeal) Rules,
1968 and no violation has been done.
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6. That, in reply to the statements in para-?»qf the rejoinder it is stated that the
facts which has been stated in the WS are on the basis of rules and regulations of the
Railway Board,

7. That, in the circumsmnqes. explained in the WS and this reply the OA deserves to
be dismissed with cost.
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VERIFICATION

as .. DY G P 0/4%2,., Northeast Frontier Railway, do hereby say that I
* am conversant with the facts of the case, and have been authorised by the respondents
to verify and sign this verification which I do accordingly. I also say that I have not

suppressed any material facts.

1 sign this verification on this day ................ of February’ 2008 at Guwahati.
Phredarp s 7
Signature
Dy-Chlef Personnal Ofﬁcer/ézM/

N.F. Ralwa: s -ligaon
Guwanat.-11
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O. Ae. No. 103/2007
Dr. P.K. Dedb

Vs.
U. 0. I & Orse.

Additional rejoinder of the applicant.

The applicant most respectfully beg to state as

under $

1. That the applicant has gone through the reply to
the rejoinder and understood the contents of the same.

2 That in reply to statements in para 2 of the reply
1t is stated that the factual position is that O.A. No.
295/2003 filed by the applicant has been clearly explained
in the present 0.A« and the rejoinder. The said O.A. No.
295/2003 was withdrawn by the applicant as zlready stated.
(Annexure G-=1 of O.4.)

The responients are deliberetely suppressing the
fact that the Chief Medical Director, N. F. Railway,
Maligaon had already given due consideration in the matter
of Transfer and Posting of the applicant and by letter
dated 16.1.2004 decided for joining of applicant as Sr. DMO/
Alipurduar Junction. The same decision was reiterated by
letter dated 27.1.2004 {(Annexure-H} deciding and directing
that- the applicant should be allowed to join as Sr. DMO/AFDJ

Contdeeceae 2

ﬁ\“x"\"' k"\w"\ Y A




e
Dot axintun, st g
Central aomigsiiasive Tiibunal \MM

Is

i e AA N
i ~ P ARDING

4 Ty SR
i

2 TITETEL *qTHts
Guwahati Bench

These decisions were not compiied with by the respondents,
and the entire matter has been dealt with by the.reSpondents
as 1§+ the applicant continued to be under order of posting
.at New Bongaigaon. These were placed before the Enquiry

Officer (Annexure-N, Page 42) but remained unconsidered.

3. That in reply to the statements in para § of the
respondents' reply it is stated that the enquiry was comducted
without following procedure in the said rules, 1968, and
without following principles of natural Justice, and neglecting
the principle of reasonable opportunity as comprehended by
Article 311 of the Constitution. Letter dated 13.4.200§
(Annexure-M) and documents produced (Annexure-N, page 42-43)
has not been considered at any lepel.

Prayer for calling Dy. CPO/Gaz/Maligaon, and DPO/
Alipurduar, though reported by E.O., the saild officers were
not asked to be present denying scope of Examination/Cross

examination as witnesses.

Applicant has not received the é@ocuments No. 1 and
2 of Annexure-III of charge sheet earlier, but only with the
charge sheet. (Annexure-N, page-40) These aspects have not

been considered.

The report of Enquiry Officer is perverse. Finding
in para 5.2 is arbitrary. The Dy. CPO/Gaz, and DPO/ABDJI are
the officers who could explain and depose on the fact as to
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acted upon.

It is humbly submitted that all the above made

the entire proceedings perverse.
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I Shri Prabir Kumar Déb, aged about 46 years,
son of Late Asit Baran Deb, a resident of Alipurduar,
do hereby verify that the statements‘made in para 1 to3
are true to my knowledge and belief and I have not
suppressed any material factse |

~ AND I sign this verification on this 30th day
of March, 2008 at Guwahatil.

foaksn. Uermanc o |
Signature
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vido th&®additional Rejoinder filed by the applicant.

The respondents No.1, 3,4 & 6 most respectfully beg to siate as

1. That the above respondents have -gone through the additional
Rejoinder filed by the applicant and understood the contents

- thereof. |
. That in reply fo averments made in the para-2 of the additional

' Rejoinder -ﬁlé respondents beg fo clarify the following that the

letters dtd 16/1/04 and 27/1/04 were issued from the office of
Chief Medical Director/MLG not from the personnel branch. The
letter dated 16/1/04 was issued by the CMD/MLG addressed to

Dr.P.X Deb in reference to the lefter of Dr. P.X Deb ditd 14/1/04 as

well in reference 18 interim order dtd 30/12/03 in O.A No.295/03
in which Dr. Deb was informed of that his transfer matter was

forwarded to CMS/APDIJ for taking further necessary action.

" Secondly, the letter dated 27/1/04 was written by
- Dy.CMD/MLG  for CMD/MLG, addréssad to CMS/APDJ with a
proposal / advice that Dr. P.K Deb, Sr.DMO, under transfer to
NBQ may be allowed to join at APDJ Hospital with a copy of the
same for information to DRM/APDJ and Dy CPO/Gaz/MLG and
-also a cbpy of which Dr.Deb received. Regarding deliberately

suppressing the fetters of CM D/MLG as alleged in the additional-
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rejoinder is totaliy'baseless ‘andt has no evidential proof. That all
the administrative order/decisions which are required to be
communicated from the personnel branch has been communicated,
éxcep’t those which are not required for (;ommunicaﬁng from
| Personnel Branch. Moge S0, thé administrative order of transfer of
Dr. Deb to NBQ was in force during the period and was not

cancelled #ill his dismissal from service.

In this regard, the fact may be clarified further for better \
appreciation of the Hon’ble Tribunal that, vide order dated 3171203

in QA No.295/’03,' the transfer order dated 16/1/03 of Dr. Deb ’tb

New Bongaigaon was kept in abeyance tili the end of Acadeniic

- session of the school. ‘And then stay was vacated vide order dated

16/2/04 in Misc. Petition No. 7/04 in O.A No.295/03. The Hon’ble
Tribunal while péssing the order has observed that the Tribunal
cannot be appellate forum to intervene in the transfer of the
administration. The O.A was finally dismissed as withdrawal on
20.2.04 by the Hon’ble Tribunal and under the circumstance the
implementation of the said letters i.e 16/1/04 at the point of time

from the personnel branch did not arise and had no relevancy.

That in regard to averments made in para-3, the additional rejoinder,
it has repeatedly been stated from the respondents in their written
statement and reply to the rejoinder that the DAR proceeding was

held and concluded as per procedure and by rules.
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The request for calling Dy.CPO/Gez and DPO/APDJ for

defendant wivtness ‘was heard by the E.O but rejected the same on the

ground that the i_nfohnations required fo be heard from the said .

officials was already 'a.vailable before E.O and. on records. As

allegation of violation of natural justice under ART-311 of the

Constitution of India is not sustainable as because any disfavourable

result of a DAR proceeding against the delinguent will not vitiate the

DAR'procaeding and its conclusion, wherein the élla,rged official

had fully participated in the proceeding as per procedures laid down.

That in the circumstances exﬂained above in the WS rejoinder

and this additional rejoinder, the 0.A deserves to be dismissed with
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VERIFICATION
L Pradeep lumar Lngh. aped sbout .. .3
YEATS, ..vorererreemerrsines working as .D. CIOU/»QﬁZV in

Northeast Frontier Railway , do hereby say that I am conversant with
the facts of the case and have been authorised by the respondents.to
verify and sign this verification which I do accordingly. Ialso say that1

have not suppressé_d any material facts.

I sign thié verification  on this,
. |
ABY .o A Ik ... of April 2008 at Guwahati.

Signature and designation

). Chiet-Persennel Officer[ §32
‘ N F. Railway, Maligaon
e Guwahati-11
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Dr P.K.Deb
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Reply to the additional statements of the applicant.

The respondents most respectfully beg to state as under.

P/Lk% Chiet Personnel ;ﬁloor [9# p '

1 That the respondents have gone through the statements of the b 3

apphcant in the additional statements filed before the Hon’ble

Tribunal and understood the contents there of.

2. That in reply to statements in para 1 of the additional statements the

respondents' beg to state that the same are matters of records and

that necessary actions have been taken on the basis of the rules and
| _regulations of Reilway Board.
. That in reply to statements in para 2 of the said additional statement

3
5 o -
O\ respondents humbly beg to reiterate the statements in the W.S. It is

also stated necessary actions in the_matter had been taken following
rules 'whioh hdve ‘ been . explained in the WS, and are matters of
records. It is also stated that the’-_.procedures. laid down in the Railwa;r
Servants (Discipline & Appeal) Rules—1968 have been followed and GM
is competent to issue charge sheet to the applicant and as such it has
been done vnthout v101at10n of rules. In the circumstances explained

above the O.A. deservesto be dismissed with cost.
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1 Shri P/\—adu-P Jvmat "‘% aged .about 1{3 years ‘}Son
of .. Y}J\u.p lal... Suns - presently working as.. WD/GQ

- Maligaon, Guwahat1 11 ln the state of Assam hereby verrfy that the statements made in

ﬁ;‘ paragraphs 1 2&3 are true to my knowledge and I have not suppressed any matenal facts

AND I srgn th1s verrﬁcatlon on this . 47 day of Nov 2008 at Guwahatl

PlaceGuWahati'“ o SR 3 pWW L?Z

Date)4./11/2008.

Y- Chiet Personnel Office/ GH2_

N F. Railway, Msligaer

Guwahati-11°
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