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Sarma, »OFO has been placed ';underJ suspensmn on.
T ~x! 3
the basm% of a Feport- -of the present apphcant The
N ) -
apphcantﬁ has been askg;:l t:x) furnish draft‘?charges h
" -

of the aglegatlons and he haé determ.mm o

"actual a.ngount of mlsappropnatlon of" ij meL9y,
ed order dat\ed‘17 7'07 fas'beeR issued.
‘transferripg the: apphca.‘n% fro*me;Ehu to-Guwahati. ., .
LBy L th’:‘8 said~- Yno{xﬁgatlono ofte Sd 4 S:S. .Rao,
) e_’\\at Diphu. B
asmsteq by q]Mr‘
- +M.Chandg, learned counsel appeanng for the A'
Mrs M.Das, learned Govt. Advocate
respondents No.1, 3 and 4 and Mr

, learned Addl c. G S.C for .responderif:

F'

The imp

-
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W

Consewa or of Forest has been post
o .

Heard Dr J.L.Sarkar,

A

-

apphcant,Q
Assam fo&
M.U.Ahm

No.6. Thd main contenuon “of the ‘applicant is
regarding vaolatlon of clause H of the O.M. dated
31.12.1996 which was fortified by the decision of
the Hon’ble Gauhati High Court in Jogeswar Barah
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10. 10.2007

No reply has been filed. Post the -

L

Vice-Chairman

matter on 10.10.07.

i 10.10.2007

~ e

~  No Written Statement has been filed

L by the State of Assam nor by the Government |
@ wls el La %R Nofﬂ“‘/;” | zilndiainﬁliscase. y )
G No wls W31 bt ReNo. Call this matter on 20.11.07.

1oy 20,
@\ Rajoimdden it 7 /1 2T

T applieand 4 Nemhergs &‘}’;:.*.(‘t"h‘;:fx‘g’z,
Wig RNO- S, im
2% 20112007  In this case Respondent No.5 has only

oy i

fled a reply and a rejoinder to that has

dlready been filed. State of Assam hd&s not

- filed any reply to the Original Application nor

the .Union of India. Mr.M.U.Ahmed,

Addl. Standing counsel for the Union of India,

ledrned

v+ injs not present. However, Mrs. Manjula Das,

learned Advocate for the State of Asscr".n, is
She

appearance memo in this case by tomorrow.

present. undertakes to file her— -

She also prays for some time to file reply for ‘
. .. V’”"‘

the State of Assam in the Original Application.
Contd....
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20.11.2007
i ' ’ Call this matter on 20.12.2007
wle L\,.\ ok Wleod awaiting reply from the Respondents.
R No -~ r\~oL‘ 3 ¢ .
h
19 12.8h Khushiram] (M.R.Mohanty)
/bb/ Member (A) Vice-Chairman
) 120.12.2007 No written statement has yet been
fled in this case by the Respondents
(excluding Respondent No.5).
| - Call this matter on 30.01.2008
AL e ey :
o —_— awaifing written statement from the =~
7T TR sel es&»rc& a3 . X
| NP SNV Respondents.
'N&)S\u.\&.q Send copies of this order to dll the
1 . a Respondents; who should file their writien
o statements well before the next date.
R
,_/W “ '1'0 D / $e&f1 (9M .
J:/L‘i \ (M.R.Mohanty}
J"&Y | M’“‘gg h Vice-Chairman
! /bb/ - '
aesp. lmps. J fo
f 30,40.2008 No written statement has yet been
D /}\ / filed by the Responaents to the O.A,; S
d[c: 1915 :ée despite several opportunities heve—been-
il Vl [7 D]: 172c given. it is prayed on behalf of Mrs.M.Das,
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learned counsel appearing for the State of
Assamme being sick is not in a position
to attend the proceeding of this case to-
day.

Call this matter on 154 February,

2008. %
A‘gﬁm - (ivi. R. MoRanty)

Member(A) Vice-Chairman
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15.02.2008 In this case written statement has
, already been filed.

Call this matter on 21.02.2008 for

S hearing.
.
(Khyshiram) (M.R.Mohanty)
. Member{A) Vice-Chairman
M\n_ CaBe 13 P_e,aﬂb—
Mwmg.‘
22.02.2008 . Call this matter on 13.03.2008.

¢ (Khushiram)

4 Member {A}
Lm

jk"s_, W 5‘82 n.zﬂﬂb_ .
%WF’ \Fﬂf‘n'}gﬁ‘ ' -

3

\
L rag g e %#-o?s,—i
13.03.3008  Call this matter on 18.03.2008. //
(M.R ttohanty) Yo
: Vice-Chairman &0
im
{
£y
\ 18.03.2008 Call this matter on 1%t April, 2008.
ﬂ\'\l Cage \8 ma,é__
Lor heond “Sn
2/\3’0%“ Km (M.R.Holiamty)
Member{A) Vice-Chairman
lm L
, .
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Call this matter on 06.05.2008. F |

. lm L
(Khushitam) ~ (M.K.Mohanty)
‘ Membexr{A) Vice-Chairman

G“\ 5 Q@‘g o
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- U0.U5.2008 On-the prayer of learned counsel for both

parties the case is adjourned and to be taken

up on 05.06.2008. it has been clarified by the _l
learned counsei for both parties that status :
quo order is no more therees. |

Cali this matter on (}5.6.2008.

{NLK Mohanty)

Member{A) Vice-Chairman
as1e% o o
—_— e 05.06.2008 On the request of Mr.M.Chandaq, leamed .
e .?{\% E . R .
, ] counsel appearing for the Applicant, call this
TP f - (I\L \ ! :
St 4 CABL 1S TRAZY™ . matter on 24.06.2008. |
CERERNE Yoy hleov gy o . 24 /\—P
A l,_":“ i&‘\\ |
A 7.6 05 fl/ 5
- ' (Khushiram) - {M.R.Mohanty)
' : Member (A) Vice-Chairman -
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By M. END 9172008
Applicant. has sought to call for the recerd

filing the

tn which the impugned transfer of the
.. Applicant was proposed and approved and

in  which consultation  hy the State
Government of Ascam with the KAAC/

Diphu was undertaken. A copy of the

petition has slready been servad on the

lenrned Counsel for the Stake of Assam.

in the aforesnid premises, the
Respondents {esperially Siate of Asznm)
are called npon o causa production of the
records specified in M.P.NnYT of 2008/the

files, in which the impugned of the

'Azip!icant was proposed and approved, at

" the time of hearing/on the next date.

. Call this matter on 10.07.2003, when
the records will be preduced hy the

Respondentsilearned Conngel for fe Sinte
of Assam,

A copy of this order he hianded over
to Mrs M. Das, learned Coiinsel for the
State of Assam.

(M.R. Mohanty)
Vice-Chairmap

) .

-
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10.07.2008 Mr. M. Chanda, learned counééi

appearing for the Applicant is present. He
has field a Misc. J«}z’hctition for production of
documents MM custody of the State of

N

e

Assamn.

Mr. M. U. Ahmed, léarned Addl
Standing Counsel appearit;ig for the
Respondents is present. None appears for the
State of Assam. Mr. D. K. Das ;and Ms. Lopa
Gogoi, learned counsel appéaring for the
private Respondcntsaigeabscnt. it is informed

. that Mrs.M.Das, learned Adid. Standing
Counsel appearing for the State of Assam. is
on accommodation. i : |

in the aforesaid premises, cail this
matter on 21% guly. 2008, for giving |
consideration to the prayer made in

- M.P.No.91 of 2008. [%

(M.R. Mohanty)
Vice-Chairman

i~
A

L

On the prayer of Mrs.U.Dutta, learned.

~

21.07.2008

Yoy

key ok ovdey
NLoto.
3/:0 D [See iom Fov
ARAA

g..
DL o008 oo/

cbuhsel appearing for the Applicant, call this
" matter on 06.08.2008.
By filing MP 91/2008 Applicant has sought

to call for certain records from the custody from

. Shaind Q&\s‘\oa \\_\,;,3
ALy r&&g\w_g_gu gﬁ\%‘r\

oA . \

“la)\'%b%

t s

the Respondents. Respondents should cause all
the records ready with the learned counsel for
the Union of india and State of Assam to be
A 2 ]-7, [ 03 Aemel produced at the next date of hearing.

~ Send copies of .this order to " the

Respondents in the address given in the O.A.

nﬁ, f};u respo amolid

Vp»esh
D/Ve32LYybbzty

(M.R.Mohanty) - -
Vice-Chairman

(Khydskirim)
Member (A)

Wf\'%
- hoovu g

aty

)

PEEGOT"
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06.08.2008 Hearing concluded. Order reserved.

(M.R.Mohanty}

Vice-Chairman

Im/ o
29.08.2008 Order pronoun;:ed. The O.A. stands

disposed of.

.
=

[M.R. Mohanty]
Vice-Chairman

om



‘CENTRAL ADMINISTRATIVE TRIBUNAL
GUWAHATI BENCH, GUWAHATT -

O.A. 208 of 2007

Date of order: the 29" August, 2008
Shri Chandra Mohan Sharma, g . Applicant |
~ By Advocate Mr. M. Chanda _

: Versus - ’
The Union of India & others .. | ., Respondents -
By Advocates Mr. M.U. Ahmed, Addl. CGS.C. .. -
Mrs. M. Das for the State of Assam -+

®

Mr. D.K. Das for Respondent No.5. ,,, a "
CORAM: The Hon’ble Mt. Manoranjan Mohanty, Vicc-Cl_iéirman

4
1. Whether reporters of local newspapers o
may be allowed to see the judgment or not> _YesNo.

2. Whether to be referred to the Reporters No

or not ?
3. Whether to be forwarded for including in
the Digest being compiled at Jodhpur Bench — ‘
and other Benches ? . Ses/No
| ~ 4. Whether their Lordships wish to see the o |
fair copy of the judgment ? ’Y,es/N 0.




CENTRAL ADMINISTRATIVE TRIBUNAL

GUWAHATI BENCH, GUWAHATI
0Q.A. No. 208 of 2007

Guwabhati, this the 29® day of August, 2008

Hon’ble Mr. Manoranjan Mohanty, Vice-Chairman

‘Shri Chandra Mohan Sharma, IFS,
Conservator of Forest, -
P.O.-Diphu .
Dist-Karbianglong, Assam.

By Advocate Mr. M. Chanda
Versus

1.The State of Assam, :
Represented by the Secretary to the
Government of Assam,
Department of Environment and Forest
P.O.-Dispur, Guwahati-781 006.

2 Karbianglong Autonomous Council,

Represented by the Principal Secretary,

P.O.-Diphu, Dist-Karbianglong, Assam.

3.Joint Secretary
Govt. of Assam,
Department of Environment and Forest
PO.-Dispur, Guwahati-781 006

4.Srt A.U. Choudhury,
Joint Secretary, "
Govt. of Assam,

Department of Environment and Forest,
P.O.-Dispur, Guwahati-781 006

5.5r S.S.Rao, IFS,
Conservator of Forest,

Office of the Chief Conservator of Forest
Guwahati-8, Assam.

6.The Union of India,

Represented by the Secretary,
Govt. of India

<

Applicant



\/‘

Ministry of Environment and Forest
New Delhi-110 001.
Respondents

By Advocates Mr. M.U.Ahmed, Addl. CGS.C.
Mrs. M.Das for the State of Assam
Mr. D.K.Das for Respondent No.5

0.A. No.208 of 2007
ORDER DATED 29.08.2008

Manoranjan Mohanty, Vice-Chairman:

Applicant, a member of Assam Segment of Assatil-
Meghalaya Joint Cadre of Indié,n Forest Service, was posted as
COnsérvatér of Forests of Karbi Anglong. He having faced the
impugned order of Transfer dated 17.07.2007, approached this

Tribunal with the present Original Application filed fon

g7

02.08.2007] under Section 19 of the Administrative Tribunals Act, -

1985 challenging the said order of transfer on a number of
grounds. While issuing notice to the Respondents this Tribunal,
by way of granting interim order dated 02.08.2007, directed the
parties to maintain status quo of the Applicant as on 02.08.2007
and this case was post'ed to 17.09.2007.

2.. Before the date fixed/17.09.2007, however, the Private
Respondent No.5, on 16.08.2007, filed a written statement and
also filed a  petiion [M.PNo.80/2007]  seeking

vacation/modification of the interim order that was passed on

" 02.08.2007. The said private Respondent was to replace the

Applicant at Karbi Anglong.
_ , O
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3. On behalf of the State Government of Assam, ; petition
[M:P.No.83/200’7] was also filed, on 20.08.2007, secking
vacation/@odiﬁcation of the interim Qrder that was passed on
102.08.2007.

4.  Applicant also, on 28.08.2007, filed his Rejoinder to the

~ written statement of the private Respondent No.5 and an objection

to the above-said petition M.P.No.83/2007.

5.  Upon ‘giving hegring to the Counsel appearing for the
parties [on 29.8.2007] an order w#s' delivéred' on 31.08.2007
[covering and answering all the points that have been taken in this
O.A. and those were taken in the Misc. Petitions, objection to the
Misc. Petition and  Rejoinder etc. and e_iaborate arguiments
~ advanced on behalf of the parties] _\facating'the interim order that
was passed on 02.08.2007;

6. As it appears, t_he Applicant, after va#ation of the intcrim
order [dated 02.08.2007] on 31}08.2007, proceeded to join the new
station [pursuant to the impugned order of transfer] and was placed
under sﬁspension_ [by an order dated 11.10.2007] and faced a
Departmental charge—sheef dated 22.10.2007 issued by the State
Government of Assam. The Applicant hs;s already answered to the
said 'Departmélntal charge-sheet. It appears, further, that, on
consideration of the Appeal of the Applicant, the Central

Government [of India] has already passed an order, on

- 16.06.2008, revoking‘the order of suspension dated 11.10.2007.

1]

. clert Lo
A



4

7. On14.02.2008, a written statement has been filed [on behalf
of the State Government of Assam] in this case taking the same
stand [that was taken while moving this Tribunal for vacation of
stay] - that this impugned order of transfer was a routine one
having no mala fides intention to penalize the Applicant in any
manner.

8.  On 09.05.2008 and 19.06.2008 the Applicant filed separate
Rejoinders; wherein a copy of the charge-sheet dated 22.10.2007
has been annexed to show that the impugned order éf transfer was
a punitive one. |

9. Heard Mr. Chanda, learned Counsel appearing for the |
Applicant, Mr. M.U. Ahmed, learned Addl. Standing Counsel
representing the Union of India; Mrs. Manjula Das representing the
State of Assam and 7~Mr. D.K.Das representing the private

Respondent and perused the materials placed on record.

- 10.  The order dated 31.08.2007 [which runs to long 16 pages]
having virtually answered all the points raised in the Original
Application of the Applicant, there, virtually, remains nothing to

be examined and answered now.

11. However, depending on the Rejoinder, Mr. Chanda,
learned Counsel appearing for the Applicant, has pointed out that

although the Respondent State Government gave an impression to

this Tribunal that the impugned order of transfer waiyrde:L



simpliciter issued in a muﬁne manner transferﬁng the Applicant
after a considerable period of posting at Karbi Anglong; they
[Respondents] have disclosed in the Departmental ‘charge-sheet
dated 22.10.2007 that ‘lot of complaints regarding illegalities,
misappropriation of Govt. fund and irregularities having been
received against the Applicant, he 'was transferred under the
impugned order and that, thus, the impugned order of transfer is to

be held as a punitive one’.

12. The above said factual stand of the Applicant, as taken for
the first time in the Rejoinder, is resisted by Mrs. Manjula Das,
Advocate representing the State of Assam. In fact such a factual
stand taken for the first time in a Rejoinder is of no assistance to
the Applicant. 'He could have taken such factual stand by way of
amending the Original Application; which he has not done. Had
he done so, the Respoﬁdents would have got an opportunity to
answer tl.xe same by way of exercising their right to file additional

written statement.

13. Facil}g with above obstruction, Mr. Chanda, learned Counsel
for the Applicant disclosed at hearing that the Applicant is going
to challenge the action of the Respondents by way of filing a fresh
Original Application directed  against the Departmental charge-
sheet. Thus, he abandoned the p§int[that he faced the punitive

transfer order , on the face of some unknown allegations, in gross
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violation of the principles of natural justice] for the time-being.
In fact the Applicant has, by now, filed a fresh Onginal
Application challenging the Departmental charge-sheet dated

22.10.2007.

14. In the above premises, since all points;taken in the Original
Application, haé already been answered in the earlier order dated

31.08.2007; this case is disposed of.

Vice-Chairman

<m

N

[Manoranjan Mohanty]



ORDER

K.V. SACHIDANANDAN gVICE-CHAIRMAN}

This court had passed the foliowing order in 0.A.No.208 of

2007 on 02.08.2007 at the admission stage:

“The applicant is working as a Conservator of
Forests, Karbi Anglong under the Xarbianglong
Autonomous Council {in short KAC). One Jatindra Sarma,
DFO has been placed under suspension on the basis of a
report of the present applicant. The applicant has been
asked to furnish draft charges of the allegations and he
has determining the actual amount of misappropriation of
Govt. money. The impugned order dated 17.7.07 has been
issued transferring the applicant from Diphu to Guwahati.
By the said notification one Sri S.S. Rao, Conservator of
Forest has been posted at Diphu.

Heard Dr ]J.L. Sarkar, assisted by Mr M. Chanda,
learned counsel appearing for the applicant, Mrs M. Das,
learned Govt. Advocate, Assam for respondents No.l, 3
and 4 and Mr M.U. Ahmed, learned Addl. C.G.S5.C. for
respondent No.6. The main contention of the applicant is
regarding violation of clause H of the OM. dated
31.12.1996 which was fortified by the decision of the
Hon'ble Gauhati High Court in Jogeswar Baruah vs. State
of Assam & Ors. reported in (1990) 3 G.L.R. 104, “the
State Government shall consult the Council, while posting
and transferring the officers of the entrusted subjects”
and the transfer order was issued in total violation of
clause H of the Annexure-4 O.M. dated 31.12.1996.
Learned counsel for the respondents No.1, 3 and 4 wanted
to take instruction. She further suhmltted that it is a
routine transfer order.

Considering the issue involved, 1 direct the registry
to issue notice to respondents No.2 and 5 and 6. By way of
interim order this Court directs that status quo as on
today shall be maintained in so far as the applicant is
concerned.”

2. The official respondent has filed M.P. No.83 of 2007 and
the party respondent No.5 has separately filed M.P.No.BO of 2007,
both for vacating/modifying the interim order (“status quo”) dated
02.08.2007 and in both the M.P.s the following identical prayer has

been made:
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“In the premises aforesaid it is respectfully prayed that
Your Lordships may be pleased to vacate and/or modify
and/or alter the interim order dated 02.08.2077 passed in
0.A. No.208/2007 and/or pass such further order/orders
as Your Lordships may deem fit and proper.”

3. Since the reliefs sought in both the M.P,s are same, both

the M.Ps are disposed of by a common order by consent of the

parties.

4. The original applicant who is working as Conservator of
Férests, Karbi Anglong, Diphu under the Karbi Anglong Autonomous
Council (KAAC for short) has filed the O.A. By a Government order
dated 02.04.2003 (Annexure-1) the applicant was placed at the
disposal of the KAAC. By order dated 17.07.2007 respondent No.3
issued the impugned Notification transferring the applicant from
Diphu to Guwahati and one Shri §.S. Rao, IFS (respondent No.5), who
was working the office of the Chief Conservator of Forests, Assam,
Gﬁwéﬁati was sought to be posted at Diphu. The applicant has
challenged the said transfer order and sought the following reliefs in
the O.A.: |
“g9.1 That the Hon’ble T;-ibunai be bleased to set aside
and quash the impugned notification of transfer and
posting order bearing letter No.FRE.G6/30/272 dated
17.07.2007, letter No.FRE 6/90/272-A dated
17.07.2007 {Annexure-3)." '
5. The main ground under which the transfer order was
challenged by the original gppliéant is that the official respondents
have violated the guidelines and the conditions in the O.M. dated
31.12.1996 (Annexure-4 in the O.A)} Vwith special refezl'ence to Clause
H of the same. The preramble of the said O.M. empowers greater

autonomy to the Autonomous Counciis of Karbi Anglong and North

Cachar Hills within the framework of the Sixth Schedule to the

[—

“o



Constitution of India. For better elucidation it is profitable to quote

the

said Notification/OM. dated 31.12.1696 issued by the

Government of Assam, Hill Areas Department.

8.

“Whereas in pursuance to the Memorandum of
Understanding {MoU], reached between the Chief
Minister, Assam and the Autonomous State Demand
Committee, Karbi Students’ Association, N.C.Hills
Students’ Federation and Dimasa Students’ Union on 1*
April, 1995 in New Dethi, in the presence of the Union
Home Minister, granting greater autonomy to the
Autonomous Councils of Karbi Anglong and North Cachar
Hills within the framework of the Sixth Schedule to the
Constitution of India.

And whereas the Assam Legislative Assembly vide
is Resolution, dated 12™ April, 1995 adopted and approved
the aforesaid Memorandum of Understanding, reached on
1% April, 1995 referred to above and the House resolved
further that the jurisdiction of the Karbi Anglong
Autonomous Council and North Cachar Hills Autonomous
Council for the executive powers would extend to the 30 |
thirty} subjects/departments listed in Annexure-1 of the
Memorandum of Understanding and to that extent the
executive powers of the State shall stand entrusted and
delegated to the above mentioned Councils.

Clause H which is said to have been not complied with by

the respondents reads as follows:

[H] The State Government shall consult the Council,
while posting and transferring the Officers of the
entrusted subjects/departments in or out of the Council.
Under no circumstances, the officers and staff not
released by the Council shall be accepted by the State
Government. Before deputing any Officer or staff the
Government shall provide a panel of names, enabling the
Council to select and accept the same. The State
Government - shall take necessary action under the
relevant Rules and procedure against the officers and
staff, found involved in any prima facie case of
misconduct/dereliction of duty, etc. during the period of
deputation to the Council even after they are repatriated
to the State Government. '

1t would also be profitable to quote Clause G:
{(G) The Chief Executive Member/Executive

Member/Principal Secretary/Secretary to the Executive
Committee of the Council shall be competent to

[ —



initiate/review/accept the annual Confidential Reports
[ACRs] of all the Officers and staff placed under the
administrative control of the Council. The administrative
control of the Council over the Officers and staff and its
disposal shall be complete in all matters of intra Council
transfer and posting. As regards disciplinary actions,
against the Officers and staff of the entrusted
subjects/departments, the Council shall exercise the
powers as the borrowing Authority and the State
Government shall exercise the powers - as the lending
Authority and both the State Govt. and the Council shall
follow the relevant rules, regulations, etc. of the
respective service Rules, [IAS/ACS, etc.].” ‘
8. When the matter came up initially the learned counsel for
the original applicant contended that Clause H has been totaily
violated by the respondents and therefore the, interim order was
granted to maintain status quo, which is under challenge through the

M.P.s.

9. The contention of the pefitioners in the MUPs
(respondents in the O.A) is that the impugned order of transfer dated
17.07.2007 which is under challenge in the O.A. was made under
administrative exigency and in the interest of public service aﬁd the
original applicant has been serving as Conservator of Forests, Karbi
Anglong since 10.04.2003 and after more than four years of tenure
the original applicant was appointed as Conservator of Forests as a
matter of routine transfer and the petitioners deny the allegations of
malafide and even if such allegations are there it is vague and
baseless. The petitioners are also attempfing to atfribute certain
irregularities against the original applicant in attending official duties
through a letter (Annexure-C) of the Chief Executive Member, KAAC
dated 04.08.2007 (subsequent to the interim order). It is further
contended that the transfer order pf the original applicant is neither

punitive nor malafide. The petitioners also reiterated that transfer
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being an incidence of service it is for the authority to decide whom to
transfer and where and when. The court should be slow with

interfering in such matters.

10. The respondent in the M.P.s (original applicant in the
O.A.) has filed a detailed counter statement contending that the
impugned Noftification of transfer is based on extraneous
consideration in order to accommeodate respondent No.b and the
transfer of the original applicant is “solitary transfer”. The contention
of the official respondents that the original applicant has completed
his tenure posting does not hold good because at least four of the
Conservator of Forests listed in the counter statement have also
completed the tenure period and they have not been disturbed.

Therefore, it cannot be said that it is a routine transfer. The entire

" prejudice against the original applicant has started when one Shri

Jatindra Sharma, DFO (under suspension) against whom the original
applican_t has entrusted with the duties of framing draft charge sheet
by the Council and who was placed under suspension on the basis of
the report of the originai applicant. Though there is no specific plea of
malaﬁde in the O.A. against any persen, the learned counsel for the
respondent in the M.P.s argued that the transfer order was passed at
the instance of the Minister concerned and the procedu;e has not
been complied with. Therefore, the transfer is vitiated by
irregularities.

learned Addl. A.G., Assam,
11. Heard Mr K.N. Chaudhury, /associated by Mrs R.S.

Chaudhury, learned counsel for the petitioner in M.P.No.83/2007, Mr

D.K. Das, learned counsel for the petitioner in M.P.N0.80/2007 and Pr

-



J.L. Sarkar associated by Mr M. Chanda, learned counsel for the

respondent {original applicant) in both the M.P.s.

12. I have given due consideratian to the arguments,
materials and evidence placed on record. It is well settled law that
Courts/Tribunals are not sitting as appeilate authority in transfer
matters, but if any guidelines as notified or service conditions in
transfers etc had been violated and irregular transfer has been
effected whereby the concerned eméloyee is put on much prejudice, it
is always open for the Court/Tribunal to correct the same and set

right the procedure. In a celebrated decision in Tata Cellular Vs.

Union_of India reported in (1994) 6 SCC 651 the Hon’ble

Supreme Court held that in judicial review Courts/Tribunals are

not_sitting as Appeliate:A_uthoﬁtv and while exercising the

power_ of judicial review the Courts/Tribunals must be very

catious and ensure that due process of law has not been

violated/deviated or flouted.

13. The main contention of the original applicant is that-
clause H of the OM. included in the Sixth Schedule of the
Constitution has been totally violated. The said Clause H has been
quoted above (Supra). The said clause consists of three parts: {1}
Consultation of the State Government with the Council; {(Z2) Whether a
panel has been constituted by the Government before such transfer
has been effected and (3} whether the Council has accepted the

transfer and posting.

14. Upon an application M.P.N0.88 of 2007, the learned Addl.

Advocate General who appeared for the petitioner was good enough



to produce the file pertaining to this transfer and the proceeding
dated 12.07.2007 is quoted below:
“Hon’ble Chief Minjister

Sri Chandra Mohan, IFS, Conservator of Forests,
Karbi Anglong, Diphu, has already completed more than
three years in the same place. The Karbi Anglong
Autonomous Council Authority also wants withdrawal of
his services from there.
He may therefore, be transferred & posted as CF
(Border)} O/o the CCF(T) vice Sri 8.S. Rao, IFS, CF as CF,
Karbi Anglong in the interest of public service.

For kind approva}.
Sd/-

( Rochybul Hussain )
Minister, Env. & Forest, P&S, I&PR etc.,

Dispur, Assam.”
15. Admittedly, the Minister of Environment and Forest, P&S,
I&PR, Dispur, Assam is the Minister of the Controlling/Parent
Department of the original applicant and that of respondent No.5. The
Minister has made a forward note to the Hon’ble Chief Minister
stating that the original applicant has completed more than three
years of service and wants the withdrawal of the original applicant’s
service from there and the respondent No.5 may 'be posted in place of
the original applicant in the interest of public service. Accordingly a
Notification has been issued by the Government on 17.07.2007. The
fact remains that the original applicant has completed three years
tenure service in the pl;ce and this court has to evaluate whether the
;rocedure adopted for transfer of the original applicant to his parent
department is justified. There is no dispute for the original applicant
that the parent department is always at liberty to withdraw the
services of the employee concerned from the borrowing department.
The contention of the original applicant is that the procedure should

not be considered as an empty formality and the due procedure

[
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shouid have been complied with. On going through the records I have
found- that in the transfer order dated 02.08.2007 Annexure-B, the
- KAAC has already accepted the services of Shri S.S. Rao, respondent
No.5 and a Notification has already been issued on 17.07.2007. This
order has been passed b}; the Principal Secretary, KAAC. Therefore, it
is quite evident that as per that order the KAAC has already released
the services of the original applicant and accepted the services of the
respondént No.5, Shri 8.S. Rao. The spirit of Clause H of the C.M.
dabed 31.12.1996 is that the borrowing department, KAAC, should
accept the services of the incumbent and release the existing
employee. This has been complied with as per the said order.
Therefore, it cannot be said that there is no acceptance by the KAAC

of the release of the original applicant.

16. Next comes, “the consultation”. It is pointed out by the
learned counsel for the parties that consultation is the “discussion
between the parties which culminate in mutual consent.” It need not
be in writing. It can also be oral. | take the submission of the learned
Addl. Advocate General, Assam to confidence, that such discussion
has taken place in this case orally. Though it would have been fair to
put it in black and white. The learned counsel for the parties
submitted that consultation that has been laid down in this
Notification need not be equated to the consultation that is attributed
to the Constitutional provisions like “consultation with the Hon’ble
Supreme Court, consultation with the Hon'ble High Céurts,
consultation with UPSC etc”. In such matters there would be
procedures/correspondence in writing. However, in .aﬂ fairness the
department should take care for better transparency for future

guidance that such consultation should be in .writing. Since there is no
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precedence, as submitted by the learned Addl. Advocate General, I do
not find that the provision of Clause H has been violated by the
respondents in transferring the original applicant to the parent
department. Besides, it is borne out from records that the same

procedure was followed when the applicant was deputed to KAAC in

2003.

i7. Apart from the above, it is well settled proposition of law

in the administrative jurisprudence that if a person is put on

deputation his consent should be obtained, but the procedure never

mandates that when the services of such an employee after
completion of tenure of deputation is withdrawn to the parent
department such consent has to be obtained from the employee. In
this case the services of the original applicant from KAAC is being
Mt;ildrawn from the borrowing department by the parent department,
which requires no consent. Therefore, the original applicant cannot
make out a case that he cannot be withdrawn since his tenure time
has already been exhausted. In that respect also the respondents are
justified in withdrawing the services of the applicant to the parent

department.

18. The iearned counsel for the original applicant has
submitted that the Annexure-B transfer order is dated 02.08.2007 but
the communication is alieged to have been sent on 31.07.2007, which
cannot be possible and therefore, the order is tainted. The learned
counsel for the petitioners submitted that the date 31.07.2007 is the
date of approval of the Principal Secreta-ry, KAAC and the same
authority has issued the order on 02.08.2007, which seems to be

correct.
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19, The learned counsel for the parties have commen ted upon

- a certificate issued by one Executive Member of KAAC (Annexure-5 in

the O.A) ahd also a letter issued by the Chief Executive Member of
KAAC dated 04.08.2007, Annexure-C in ther M.P.No.83/2007 and 1
only consider this certificates not germane for the adjudication of the
dispute since the ﬁrst; one is only the contents of a character
certificate pertaining to the original applicant and the second one is
subsequent to the issuance of the interim order. These are not

relevant for adjudication.

20. Learned counsel for the original applicant has cited

certain decisions, namely Arvind Dattatrava Dhande Vs. State of

Maharashtra and others, (1997) 6 SCC 169: Gauhati High Court

and Another Vs. Kuladhar Phukan and Another, {2002) 4 SCC

524; Tankeswar Deka Vs. State of Assam _and others, 2007 (1)

SLR 782; Ramen Talukdar Vs. State of Assam and otl‘nsur'll_-‘.f 1998

52: GLT 82: Jogeswar Borah Vs. State of Assam and others,

_ {1999) 3 GLR 104; [ibeswar Thakuria and others Vs. State of

Assam_and_others, 2004 (1) GLT 347: and Viyishe Sema and

another Vs. State of Nagaland, 2006 (Suppl.) GLT 379 and

canvassed fbr the positions that, (a) consultation should not be an
empty formality and (b) the interference of the Minister hasv vitiated
the transfer by malafides and is capricious on the éolourable exercise
of power. I find that these decisions are not squarely applicable in the
present case since on going through the records no malafides could
be attributed to the proceedings and moreover the consuitation that
has been cited in the above decisions pertains to the provisions in the

Constitution which cannot be equated with that of these proceedings.
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Constitutional provisions are mandatory provisions enshrined under
. the Constitutional provisions. This is bnly a guideline under the
Notification and nowhere it is stated in the Notification that
consultation should be in correspondence and/for in writing.
Therefore, the sabove decisions are not helpful to the original
applicant. Apart from that no materials could be traced out from the
records that extraneous interference of the Minister had taken place.
From the file notings it is evident that the concerned Minister has
addressed to the Chief Minister being the Head of the Ministry for
transferring the original applicant in public interest. What is public
interest is a matter of policy, which the Minister alone can decide.
Nowhere it could be inferred that it is to prejudice the interest of the
original applicant and to favour the respondent No.5, this transfer has
been effected. Therefore, the above decisions are on different

facts/footing, which are not squarely applicable in this case.

21 The learned counsel for the petitioners have submitted a

decision of the Gauhati High Court in Jogeswar Borah Vs. State of

Assam and othars reported in (1999) 3 GILR 104, the relevant

portion of which is quoted below:

“5. Paragraphs 8 and 9 of the affidavit-in-opposition
filed on behalf of the respondent nos. 2 and 3 sworn
by Shri Karuna Kumar Rajkhowa, Deputy Secretary
to the Government of Assam, Education [Higher]
Department, are extracted hereinbelow:

“8. That the avernments made in paragraphs 9
and 10 of the writ petition are incorrect and as
such not admitted by this deponent. It is also
stated that the Government as the appointing
authority is empowered to transfer its officials
including the present petitioner within its
jurisdiction.”

It is also relevant to state that certain
departments including the Education has been
transferred entrusted to the Autonomous Hill
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District Council so far its territorial
Jjurisdiction is concerned. Although
administrative control of the staff of the
office of the Additional Director of Education
[Hills] has been vested with the Council but
the Government as the appointing authority
has the power to tramsfer such official. The
entire allegations brought against the
Government are baseless and the same are
brought only to make out a case in favour of
the petitioner.

9. That with regard to the statements made in
paragraph 11 and 12 of the writ petition, this
deponent begs to state that the contentions
made therein are maters of record and the
deponent does not admit’ anything which is
not borne out of records. In this connection,
the deponent further begs to state that the
concerned officer under  order of transfer
from the post under the control of the District
Council should be released with the approval
of the District Council to join in his new place
of posting.

While in paragraph 8 a stand has been taken by the
Government that the Government as the appointing
authority has the power to transfer any staff of the
office of the Additional Director of Education [Hills],
in paragraph 9 of the said affidavit-in-opposition, the
Government has conceded that the concerned
officer under the order of transfer from the post
under the administrative control of the District
Council could be released with the approval of the
District Council to join in his new place of posting.
In my considered opinion, hoth the posting and the
release  of officers in any office under the
administrative control of the District Councii has to
be in consultation  of the District Council and this
would be evident from a bare reading of paragraph
H of Office Memorandum dated 31.12.1996 of the
Government of Assam, Hills Area Development
which is to the following effect:

“[H] The State Government shall consult the
Council, while posting and transferring the
officers of the entrusted subjects, departments
in or out of the Council. Under no
circumstances, the officers and staff, not
released by the Council shall be accepted by
the State Government before deputing any
officer or staff the Government shall provide a
panel of names enabling the Council to select
and accept the same. The State Government
shall take necessary action under the
relevant rules and procedure against the
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officers and staff found involved in any prima
facie case of misconduct/dereliction of duty,
etc. during the periocd of deputation to the
Council even after they are repatriated to the
State Government.

The aforesaid paragraph H of the Office
Memorandum dated 31.12.1996 does not in any
" way take away the power of the State Government
to transfer an officer working under the State
Government to and from an office under the
administrative control of the District Council, but it
only puts a limitation on such power by providing
! that such transfer and posting to and from an office
under the administrative confrol of the District
Council will be in consultation with the District
Council. It is clear from the copy of the WT
Message date 12.8.1997 {Annexure H] that prior to
the order of transfer dated 11.9.1997, the office of
the Additional Director of Education [Hills] Haflong
had been placed under the administrative control of
the NC Autonomous District Council. Hence as on
11.9.1997, the respondent no.7 who was working
in the office of the Additional Director of Education
{Hills], Haflong, could be released only by the
District Council and after such release the officer or
staff could be accepted by the State Government as
per the aforesaid paragraph H of the Office
Memorandum dated 31.12.1996. Similarly, as an
11.8.1997, the State Government was required to
consult the District Council while posting and
transferring the petitioner to the office of the
Additional Director of Education [Hills], Haflong.
Since admittedly, the NC Hills District Council has
nat been consulted before the petitioner was
transferred and posted in the office of the
Additional Director of Education {Hills], Haflong, the
transfer of the petitioner was illegal and was liable
to be quashed. Similarly, since the respondentno.?
has not been released by the Council, he could not
be accepted by the State Government as per the
said paragraph H of the Office Memorandum dated
31.12.1996.”

22. This is a case where the borrowing department did not
accept an employee since the borrowing department was not
consulted as per Clause H of the O.M. and therefore the applicant had
suffered. The Hon’ble Gauhati High Court has directed for payment of

salary to the employee and fresh posting to be giveﬁ to the applicant.

Such a contingency does not arise in the given case where the parent
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and borrowing departments have already agreed with to the transfer
of the original applicagt and respondent No.5. Therefore, it cannot be
said that clause H of the O.M. has been violated in this case. Also,
through this decision it is settled by the Hon’ble High Court that the
powers of the Government has not heen taken away by Clause H to

transfer an employee in such a situation.

23. Further Mr D.K. Das, learned counsetl for the petitioner in
M.P.No.80/2007 has taken my attention to a decision of the Hon’ble

Supreme Court reported in 1995 (3) SCC 270, State of M.P. and

another vs. 8.8. Kourav and others and canvassed for a position

that Courts/Tribunals are not appellate forums to decide on transfer of
officers on administrative grounds. 1t is for the administration to take

appropriate decision and such decision shall stand unless they are

. vitiated either by malafides or by extraneous considerations. This

proposition is also accepted by various judgments of the Apex Court

reported in AIR 1991 SC 532, Shilpi Bose Vs. State of Bihar;

{19893 10 ATC 296, Guirat Flectricity Board and Another Ve.

Atmaram Sungomal Poshani; (1993) 4 SCC 357, Union of India

and others Vs. S.1. Abbas and in a catena of decisions where the

Hon’ble Supreme Court has held that “transfers in exigency of
administration and public interest” cannot be interfered in a judicial
review by the Courts/Tribunails unless the same is malafide, passed
without jurisdiction or is violative of statutory rules and established

transfer guidelines.

24. Taking confidence from the above observations and

"materials, I am of the considered view that transfer is a part of

condition of service and is also an incidence of service. The conditions
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in Clause H of the guidelines under dispute has not been violated by
the respondents and no malafides could be traced. The impugned
order of transfer of the original applicant vis-a-vis respondent No.5
cannot be interfered with by this court. Therefore, the interim order

dated 02.08.2007 is hereby recalled and vacated and the direction to

maintain status quo is hereby set aside.

25. In the conspectus of the facts and circumstances of the
case both M.P.N0.83/2007 and M.P.N0.80/2007 are allowed. No order '

as to costs.

™~
~

{ K. V. SACHIDANANDAN )
VICE-CHAIRMAN
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apphacant 15 working as Conservator of Forest, Karbianglong, Diphu
under the Karbianglong Autonomous Council (in short X AQ), Diphu

02.04.2003-  Applicant’s service was placed at the disposal of Karbianglong

Aulonomous Council vide Govi. order dated (2.04.2003.
{Annexure- 1)

 12.06.2007- Sri Jatindra Sharma, Divisional Forest Officer, Silvi Cultural
Division, Diphu has been placed under suspension on the basis of
report of the present applicant and the applicant has been
requested by the KAC Secretariat {6 furnish draft charges and
statement of allegations immediately. (Annexure- 2)

Accordingly, the anplicant started determining tha actial
amount of misappropriation of Govt. money/fund in the name of
exacution of work, _ )

oy
~
S
E§
™

Respondent No. 3 issued impugned netificaion transferring the
applicant from Diphu t¢ Guwahati. By the same notification one Sri
$5. Rao, Conservator of Forest, working in the office of Chief
Conservator of Forest, Guwahati is sought to be posted at Diphu.

{ Annexure- 3}

31.12.1996-  As per clause (H) of the O.M dated 31.12.96, the State Govt. “shall
consult” the KAC while posting and fransferring the officers of the
entrusted subjects/departments in or out of the Council The
impugned notification dated 17.07.07 has been issued in violaHon
of Clause {H) of the notification dated 31,12.96. (Annexure- 4)

21.07.2007-  Fxecutive Member (in charge Forest), KAC, Diphu in his letter
dated 21.07.07 addressed to the Prindpal Seactary, KAC stated
that impugned notification dated 17.07.07 has been issued in
violation of Clause (H) of Q.M dated 21.07.07 and requested him to
ake up the matter with the Govt. of Assam.  {Annexure- 5)

e,
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Any other relief {s) to which the applicant is entitied as the Hon'bie

Tribunal may deem fit and proper.

Interim order pruved for

‘-‘,“‘. -l A ALY A - bl il ibLE r.ﬂ‘l‘l L v J ur“ﬁt EARSEE WA SALEw l.r’ “&J.“-r‘l-
notincation of ransfer and posting order bearing letter No. FRE. 6/50/272

dated 17.07.2007, letter No, FRE 6/90/272-A dated 17.07.2007 { Annexure-

%)
~r
That the Hon'ble Tribunal be pleased to direct the respondents that the

pendency of this application shall not be a bar for the respondents fo

consideration of the case of the applicant for prnmdm refief as prayed

for
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. 43 Thatl il is siaied ihal pursuani io ihe noliﬂcaiion daied 02.04.03, ihe

applicant taken over charge as Conscrvator of Forest, Karbianglong w.c.f.

10.04.03, s

s

i 1 orvo far nf

an thony tha avanlican o ator

Lk LRELAL WA ".. s i." EEA mnt

of
|

Fatadl unaar
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ihe adminisiraiive conirol of Karbianglong Auionomous Cou.nc'd (herein
after referred to as KAC). It is pertinent to mention here that after his

i-.*}mnﬂ

A ISl y e, n.:

order da

e a2t

fq-nnfi-ing in the Avtonomonc

O
ARSIILIT IR OILT W LB

the Karbianglong Autonomous Council accepted the joining of the
applicant and issued order to that effect vide letter No. KAC/F (P) 99-

2000 /83 "A date 3 and p

]
0783 ( d (37.04.2

{1 suant io the

the applicant ook over the

on 10.04.03,

c’narge of Conservator of Forest of Karbianglong

~ieport of misappropriation of (mvt money, misconauct and gross
indiscipline, based on the report of the present applicant, said Sri Jatindra
Sharma, D.F.0 hag hean placed under suspension by tha KAC vide order
bearing letter No KAA‘C/’ Estt. P (B)/2007 dated 12.06.2007.

In the said order dated 12.06.07, the applicant has been reguested
hy the KAC Secratariat to furnigh draft charges and statams ent of allagations
immediately.

A copy of the suspension order dated 12.06.07 is

nclosed herewith for perusal of Hon'ble Tribuna

Anncxurc- 2.
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1. fo i kA e mmamd dam amazroysmend by Al A4 ~rd 4
That it is st ted that the ﬁpthsuu. i Purs it W wild dirccon containcd in

actual amount of myisapps “cr_af_m:i. of Govt. monev in the process of
cneboadan mrlepemann ndes oF 3lha Tesenct Ji Y SR S |
CXOCUNnT WOoOIKs i cortain sChomncs e, of tac FOIcstu Qéparancii Fried

Plani Board. Tt is relevani lo mention here thal when

said report of the applicant the KAC was p eased to place Sri J. Sharma,

ivision, Dinhu under -.11=:p:-‘n_1 n. However.

Secretariat, the applicant started f:_u-g lots of resistance from different
corners, in preparing the draft charges and statement of allegations.

made a detailed scrutiny of the relevant records, allocation of funds, extent

of execution of works under the relevant schemes and also started

. . 2 'y
determining the actual amount of misapnropriation of Govt money

L Ly r LEEL 1883 -lf ;x lli B A MIRNTET WFE LA TRl
' . 14 | 1 % L)

in the name OI execution OI WOI‘ls. DU.I surpnsmgLy whiie the appncant
started preparing such draft charges and statement of allegation against Sri

1. Sharma, AFS, DF.Q Silvi Cuiteral Division, Diphu the impugned ad

Jj- SRV F, Brad S asERw H £V

notification transferring the applicant from Dipihu to Guwahati has been

issued vide letter bearing No. FRE 5,’ 90/272 dated 17.07.07 by the Joint
Secretary to the Govt. of Assam, Environment and Forest Department. Ry
the said impugned notification dated 17.07.07, one 51 55, Rao, IF5,
Conservator of Forest, who is working in the office of the Chief

; 1 . . . .
Coneervator of Aseam, Guwahati, is also sought to be posted at

‘

Karbiunglong, Diphu in the same capacdty of Comservatur of Forest vide
letter No. FRE 6/90/272-A. In the impugned notification dated 17.07.07 1
has been stated that the order of transfer-and “ﬂsmw has been issued in the

. r . . . . .
interest of public service. it is ca‘tcgoncaﬂy stated that the mpugucd

Enapdra. Madban Sharms
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nor any adminisiralive exigency is invoived rather the said impugned
notification of transfer and posting has heen issues

comsideration by the respondent No. 3 at the instance of a vested drde with
the sole inlention lo resirain the app

statement of allegations. The impugned notification dated 170707 is an

ient pugned notification dated 07 0
isolated order of tramsfor without having any administrative oxi FCncy of

and posting of the applicant from Diphu to Guwahati on the basis of the
proposal initiated by the respondent No. 3 at the behest of a vested circle

on extraneous consideration. Moreover, the impugned notification

transferring the applicant from Diphu to Guwahati has been issued in total
violation of mandatory provision laid down in dause (H) of the OM

stated that the State Govt “shall consult” the counal whiie posting and
transferring the officers of the entrusted subjects/ departments in or out of
the Council. It is further stated that under no circumstances the officers and
staff not reieased by the Coundii shall he accepted by the State Govt. Tt is
further laid down in the clause (H) that hefore deputing any officer or staff,
the Covt. shall provide a panel of names enabling the Council to select and
accapt the same. Tt is also stated that fhe State Govt. shall take TECesSATY
action under the relevant rules and procedure against the officers and staff,
found involved in any prima facie case of misconduct, dereliction of duty
during the period of deputation to the Coundl even after they are
repatriated to the State Govt But in the instant case the services of the

N

applicant has been placed at the disposal of the KAC at the instance of the

\ﬁ\

Camonn Maban, Uraamsn



tate Covt But surprisingly no prior consultation is made with the KAC

belore issuing the impugned nolification daled 17.07.07, wansferring the

applicant from Diphu to Guwahati as required under the provision of

Clause (H) of the C.M dated 31.12.1996, issucd by the Covt. of Assam, Hill

Areas Deparument, Assam Il is neediess lo mention here

dated 31.12.199%

wife st Lol LI G Th b L K . A LMo

as been issued by the Govt. of As
Mamorandum of Understanding reached between the Chicf Mindster of

. - - - . .

Assam and the Autonomous State Demand Committee, Karbi Students

and North Cachar Hills within the frame work of 6% Schedule of the

Constitution of India, as such it is a mandatory condition and a condition

~ N

precedent before {ransferring any official whose services have been placed
£

Copy of the impugned notification dated
17.07.07 and O.M dated 31.12.96 are enciosed
herewith for perusal of Hon'ble Tribunal as

Anmnexure. 3 and 4 respectively.

That it is stated that after issuance of the impugnad notification dated
17.07.07 the Executive Member (in charge Forest), KAC, Diphw has issued a
letter addressed to Principal Seaetary, KAC, Diphu, stating that the
transfer natification dated 17.07.07 issued hy the Govt of Assam
transterring the applicant from Diphu to Guwahati has been issued without
following the provision of Clause (H) of the O.M dated 31.12.96 which

requires prior consultation with KAC in respect of transfer of officers from

5

(AC. Therefore, the Exccutive Member vwide Kis letter dated 21.07.2007

requesied the Principal Secrelary lo take up the matier wilh the Govt. of

Condinan M, Shanns,
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(in-charge Foresl) has aiso poinled oul in the said leller thai the applicanl is
discharging his diities :m-:er.iy and eﬂc&nﬂy in all matter and his transfer
from Karbianglong at this stage will adverscly hamper the execution and
progress of various ongoing schemes and new projects which are in the
process of finalisation which will also get hampered due {o the transfer of
the applicant

Copy of the letter dated 21.07.07 is enclosed

e AT

herewith for perusal of Hon'ble Tribunel as

That the impugned notification dated 17.07.2007 has been issued without
having any administrative exigency or without baving any public interest,

rather tha isolated impugned notification of transfer and posting has heen

coliusion with respondent No. 1 and 3 that too in violation of mandatory
'-V—_—ﬂ -

e S
clause {H) of the O.M dated 31.12.1994, therefore the impugned notification
dated 17.07.07, which is issued with a malafide intention %o remove and

restrain the applicant from preparing the draft charges and statement of

EF G I PR i R PR . | i S
is izabie to be set aside and quashed
That your applicant further begs to say that he is stll working in the sa

[S—

S S IR P T PRI I
@ i extranecus considerati i, it

-

capadity as Conservator of Forest, Thiphu and no velease order has been

' -

issued pursuant to the impugned notification dated 17.07.07, therefore the
e TR S A - - T

Ot L ; : : .
Hon'ble Court be pleased to pass an interim order staying the operation of

—— _—__"'L—_-_._‘.._-—"" T —
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Thatl ii is a [ii case o inieefere with by ihis Hon'ble Tribunai io proieci rigii

and intcrest of the applicant by passing appropriate order scting aside the

P-4
el . aw BN ol (- d ra¥Yaled
11!111"\11(111 A hﬁr‘qhn—ri Aatnct 177107 7!“1'1
.LJ_I.Lt li.bl.ii_bl .I.lLJ (I ERLBIRERITREE Y 3} A7 WA cdmVIATF .
. . e _ PR " R NS | - ol .
Thal thig anndicatiag ic mmade honaflid 13 e {he catige Gf jieiice
inal ints A0PHCAUGHA 18 MIAGE DORALILIE BRI IE LI LRRas AL et

P I N T DY U TY A TR SO
Orounds for relief {s) with tegai PEOV ISIONS:
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FTor that, ihe m1pu2:nec1 notification dated 17 2\'307‘ has been issued

wransferring the applicant from the administrative control of the office of

1 ' + v ad “ TE]
tha KAC, Dinhu to Guwahati in total violation of mandatory provision

na KA Py RaapiEs 1o

1aid down in Clause {H) of the O.M dated 31.12.1996 ihat foo with a

malafide intention to restrain the applicant from preparing draft charges
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Penﬁcauon dated 17. 0'7 07 is liable to be set aside and quashed.

'For that, the isolated transfer and posting order issued vide impugned
motification dated 17 07.07 has been issued on exiranecus con nsideration by
I

P | . 4

interest and also withoul having any administrative exigency but with the
sole intention to withdraw the applicant from the office of the KAC,
Diphu in order to prevent m to proceed with the preparation of draft
charges and slalement of allegation in respect of suspended DF.Q, Sri ]

/

Yor that, the State Government dld not make any prior consultation with

¢ ——y,
the Karbi Anglong Antonomous Council, which is mandatory provision
laid down in Clause {H) of the O.M dailed 31.12. 1""6 which was issued by

. — - — - —_
- e g ——

(Lo Mdan Shanue

T o e ———
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For that, the Executive Member (in charge Forest), KAC, Diphu vide his

A UIONOMOS L0 (its O A4 NEIOTIY AT tHiLa £
o Tar ~L fth 2ot e ¥ [P L F B L PRy o S L
framc work of 6% Schedule of the Constitution of aadda.

x‘_u‘ tlu‘t :Jn-n far anAd 1\no§i}:\¢ 10

o,

daied 17.07.07 is noi a rouiine iransfer and posiing oraer raiher ii is a

isofated order of transfer and posting issued at the instance of a vested

passea in colourable exercise of POower that too in VlOlﬁﬁOI‘l of DI‘OIESSEQ

norms.

For that, the impugned notification of transter and posting dated 17.07.07

ig an isnlated aorder of ﬂnq;,mo hut none of the T.ES. officers who worae
transferred and posted al th the % iant o the

OTig, with the ‘“Ppﬁ"‘ﬁi‘n purisuan
Pr

notification dated 02.04.2003 is disturbed from their present “Lf'(_e of
tra

posting il data, therefore the impugned isolated transfer and posting

order dated 17.07.07 is highly discriminatory and in violation of Article 14
of the Constitution of India without having any reasonable administrative
exigency, tharefore the impugned notification dated ‘u 0707 is liable to 119
set aside and quashed

‘\-'I\

ietiter dated 21.07.2007 requested the Principal Secretary to take ﬁp-ﬁ\(‘.

matter with the Govt. of Assam for cancellation of the transfer order dated

oy

7.07 07 pointing out in the said letter that the applicant is discharging his

< PR . & « ol ol - - - -y 'Y - 4 . -~ ”
dunes H]n(f(“.T(".l}f and (".m(}(".“ﬂy M ail matter and hs franster from

Karbianglong at this stage will adversely hamper the execution and
progress of various ongoing schemes and new projects, which are in the
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inn vicdation of Clause (H) of the Q.M dated

For that, the proposal of the transfer and posting of the a“p icant has been
initialed at the insiance of a vesied circle with a malafide inieniion io
remove the applicant from the office of the KAC, Diphu to defeat the
proceeding sought to be iniHated against Sri | Sharma,  AFS, Divisional
Forest Cfﬁcer, who has misappropriated huge Govi. money in ihe process

of execution of various Forest Schemos.

Details of remedies exhausted.

’

That the applicani declares thal he has exhausied all the remedies .
available to and there is no other alternative remedy than to file this

application.

Malters noi previously (iled or pending with any other Court,

The applicant further declares that he had not previously filed any
application, Writ Petition or Suit before any Court or any other Authority
or any other Bench of the Tribunal regarding the subject matter of this
application nor any such application, Writ Petition or Suit is pending

before any of th

Relief {s) sought for:

Under the facte and circumslances stated above, the applicant humbly
prays thal Your Lordships be pleased to admit this application, call for the
records of the case and issue notice to the respondents to show cause as to
why the celiof (s} sought for in {his application shall not be granted and on
perusal of the records and afler hearing the parties on ihe cause or causes
that may be shown, be pleased to grant the following relief(s):

P
€ .

Q\va\ Madarr Qf\_"\f_\w
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dated 17.07 2007, letter No. FRYE 6/90/272-A dated 17.07.2007 {Anmexure-
A =
~A ).

Amer Adlen P P N A T N TS S Timnamd 3a ~aditio g The, LT Aemflaia
iy Tuily iolic {s) t vhich the Appadanc s entitled as the Hon peite

inierim order praved fonr:

During pendency of the application, the applicant prays for the following

=

That the Hon'ble Tribunal be pleased to direct the respondents that the
pendency of this application shall not be a bar for the respondents for
. Y £ a3 1 B R L 'y 11 LT 1
COMGKICTATION OI e Gase ol e uiPP.I].Ldnt U PIUVlﬂ]ng reiey s Pruyuu
for.

Y NIY TEY OV AT YTT TET ITRARL AT AN YV A RWY T Y T TP VYV FIT IR VRN Sh AN

LP.O No c 34 G 655358

Date of issue : yF 7o
Issued from s G.P.O, Guwahatd,
Payableat : C.P.O., Cawahat
List of enclosuics:

Chondnn Madan. Chaane,
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Jated Uisnur,the G2nd Ap:ll/ZDGB.

NU FRL 6/90/Pt/ 120 _; “Transfer and posting ourder issued vide

Notification hoa-FHc.G/QD/Pt/147 -G, datid 3-2-2003 in respect
of shri A, Rabbha,IFS, Fiel: uxrautor, Manas Tiger Raesarve,

;Barpasta Road is hareby gtdy”d until further ordars.

NU.FRE«6/90/Pt/180~A, s In modification aof Govbt. Metification Mo

FRE,6/90/Pt/ 147-F, dtd, 3-2~2003, Shri J. !laraprasad,IfF5,
Conservator of Forasts, Central #Assam Circle, Suuwshati is
transferrsd-and posted as Conservator of Forests,Jouthern
Agsam Clrcle,hlichar with effact from the davs he Lakes over
charge vice 3Shri R,U0.5. Tanwar,IFS,Lonsarvator of Forests
transfarred,

NU.FRE.G/SD/Pt/180:B ;—"fnlmad;Ficatiod'of Sovts Motification No.

FRE, 6/00/Pt/ %971, dated 3-2-2003 the services of 3hiri B,
drahma,Consar ragtar of forasts, btagstern Assam Lireles,Jarbat

are placed at the disposal of N,C, Hills Autsnomuus Council,
Haflong for his posting as Consarvator of Forests, Hills, vice
shri #, Ray, IFS pramoeted to Chief Congarvstour of FDPLSLJ@

V/ﬁb FRE.6/9C/Pt/180~C := In modifPication of Govt. oti Pication Mo
FREL6/90/Pt/ 187-C, datsd 3-- 2-2003, the ssrvices of Shri.
Chandra Mohan, IfS5 aro placed at th disposal of Karbl Anglong
- Au ONOMmOY § Louncll, @ phu. Por his posting as Consarvator of
Anglong, Diphu vice Shri B.8. ohar,IF3,
CUHSBLthDr of Forasta transfarrad. .

9g/ - H, N. Sarme, -

Under S scretary vo the Guvt thasaﬁ
~Environinent and Forosts Dopartment

-

flemo No. FHt,G/BD/Pt/180wD, : Yated Oispur,the 02nd #dpril, 2003,
Copy to :- _
T The Accountant Ganoral (A&E), Hssam,Bultola,ﬂa' damgann,
Guuwahati=- 2901... :
2 The Principal thcf LOns»ruator DP FOFUS&&,“Ogam
Rghabari, Guuahati-B, :
3.  Tha Chlef Consar atar_GP_Forusts(Tarritorial)“ssam,
’ Panbazar, Guuwahati~1, '
4, Tho Chiaf Consorvator of FOEUStQ(DGClal FDFPSoFYjH sam,

- Guwahati-24, .. :
S.  The.Chiaf Lonservator‘of Forgsts(uWild Lifa)Assanm, Guuahat; 24,
Be The £higf Consgrvator. of Forugts, Rusuareh,Education and

o uurklng Plan,Assam, Guuahati-24,

7 e All Consorveatdr of Forastsa

N
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7/ Be Shri 4, Rabhd IF5 Field Uirscter, Tiger Projcct,
/// &rpata Roagd; ) -
' S, shri 34 Haraprasad, IFS, Conszrvator of TDEJStS, : -
/ Lantral Assam LerlD bUUahac1~1. .

10,, Shri R.0.S. Tanuar,IFq, Lonsurvatar of Foroses,
Joutharn Assam Llrcle 3ilchar.

“1e Shri B, Brahma, IFS, Consurvator of Forascs,

Castorn Assam Llrclo, Jorhat,
12. 3hri Chandra Nohan IFS,.C/U PeCoiCef s, issam,Reheabari,
: Guuahati-B,

: 130 The Principal Suoerad cary, N,C. Hills Autonomuusg Council,
Haflong, ' :

14¢ Theg Principal Jmcre etary, Karbi Anglong Autanomoug
Council, Oiphu,

15. Tha UOirector, Pruojact Tigoer, Govt,of Incia, Ministry of
Environment and Forosts, Blkannnr House, shahjahan Road,
Mow DGlhl-11DD11a

16. Al1l 01U1sional Forest dFPlcurs concoernad,

174 P.S. tD thg Ministur of btate(lndcpund ont) Forests,
: Assam, Ui spur for 1nFurmatlon of thg Ninistor,

18+ P.S. to the Lhief agcretary,ﬂasam,QLSDU: Fuor infurmation
of thg Chief Jacratary, ‘ . '

19 Thy Truasury Ufficoer CGHCUrﬂOdo
20. Pursonal Pila of the DPFlCUIS&
27 The 9g utg Ji, ructor ¢ R3S am GOVﬁ, PrUSQ.BﬂmUﬂlma1dgm

- Guusha For publlCati ol Of: the thlfi?dtldﬁ in thp
tha noxt issug or thae dAssam Gazatta,

By order ete.,

e !
(’UV\A "\',\ \& 2?2
Under Jucrvtarv tu the buvt Of #Hssam,
Envi ranmont  ang Forostsg ngartmunt

e
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llll* KARBI ANGLONG AU!()NOI‘.Y(H S COUNCE

KAAC SECRETARIAT
DIPHY |
Dated : {12007, .

0 R D i R

"oy I LKL{LISL of Power conferred by Rule 6 of he /\smnn Services (Discipline & Appeal} Rules
’ "' [y } . .
rl.ud WI||I Rule 11 of the said rules and pending diawal of departmental proceeding the .'n'xlhnrily

o[_"(arh[ ‘{ \g,lmuﬁ /\mgmnmuuq Council is pleased to place Sri 1. Sharma, AFS. DEFO Silvicultura!

', Dlphu under - suspension with immediate effect for his invojvement B fieanetnt
‘_J « " f
;gu[,nxlm/mmppxnprmlmn ol Govi. Tund, in-subordination, miscomduct,

fg!jg,uu.u ol dufy.

woss indiscipline and

During the suspension period his head quarters is fixed at the office of the Conservator of

o Forests, Kaibi /\ngl(mg,“ Diplae The officer shall not feave  the headgunier - without piior

o permission/approval ()[l|lcll(:()llllictc1lt authority.

Sri J. Shain, AF ‘S is sllowed 10 draw’ subsistence allownnces ns mlnusxthlv untber the rule !

F R 53 (1) (u) (d) subject (o production of non- -cmployment certificate,

Futther, Sri N. Moral, AFS, WPO, Hiils, Diphu is allowed to hetd additional Charge

of
Sitvicultural Division, Drpln! until funther order.
‘W’/r ,
C J-\.)’)Af';(‘(‘l‘(t(ni'_)',
[,M{) nvirowient & Foresly tepieiment,
‘ ' ! Karbi Anglong Autonoimous Council, :
R TTTT i
o Mcmu No, KAACEssa 2007 G/ 9 ) (R bated s /27 & j20n7,
Copy to :

]. FThe Commissioner & Sceretary ta the Govt, of Assaas, Tnvironment &
Dispur, for information nd nueessary action. A cepy of dealt charpes and
statement of allegations will be (urnished in due course n[ time. ‘

The Accountapt General (A&L), Assam, Beltola, Guwahati - 29
A The Principal Chiel Conservator of Foresta, Assom, Rehabart, Gaveahati
4fyThd Conservalor of Forest, Karbi Anglong, Diphu. e ds requested to furnish
}ghm.gc and slatum.nt ol allegations immedialely.

5. 5ri N. Moral, V\l S, WO, Hills, Diphu for mfmnmlm: and necessary action. e is
directed to lake aver the charpe of Sifvicultural Division 1 ills,
in dddition to his own dutics.

)6/ Sri . Sharma, AFS, DFO, Sitvicultural Division Plills, Dipha, Te s directed Lo

hand over the charges of Sitvic ihural Division, Diphu to St N Moral, Aps,
immediately.

PA 10 the Flon'ble CEM, KAAC, Liphu. - :
8. PA o1 ton' bl [ ML Department of BEovironiment & Forests, A AC L Dl
9. TheSr. F&AQ (1), KAAC L Dipha.

1.1 he l‘l(n%lny()”l(va,Knln Anplong, Dinhu,
't Cliee fite,

oy, .

———

Liphu immmediately

~

- \ . _ b yJ Huu« 1“,1\?
5 ' “Eovironment & fml) é?s )tihntmusl
/éra . l}/ \}\\N\m bi Auglong Autonomoens Council,

W : LRy
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"—'_”‘~ - GUVERNMENT OF Assafl
DEPARTMENT UF ENVIRUNMENT Al ) FURESTS
, DI SPUR ::: GUUAHATI
ODRDERS BY THE - GAVERNDR
NOTIFICATIUN

Dated Oispur,the 17th July'07,

No. FRE. 6/90/272 : In the interest of public service Sri Chandra

i . Mohan, IFS, Conservator of Forest, Karbi Anglong, Diphu is
~hereby transferred and posted as Eonservator of Forest
(Border) Office of the Chief Conservator of Forest '™ . -

. R W

T ———————————— R
(Territorial) aginst Shri 5.5. Rao, IFS transferred.

.
"

No. FRE. 6/90/272~A : In the interest of public service-Shri S.S,Rno,'

.

IFS, Conservator of .forest is hereby transferread and posted.
as (onservator of Forast,;Karbi Anglong, OJiphu vice
Shri Chandfa Mohan, IFS, Conservator of Foraest tranﬁferred.

\f‘ - .“ . 50/~ A.U,Choudhury,
. ) Joint Saecretary taithe Govi.of Assam,
Environment & Forest OJepartment.
Mema No.'FRE-.ﬁ/Qﬂ/272~B - Dated Jdispur,the 17th July'07.
Copy to - ' \

1. The Accountant_ﬁeneral (A&E) , Assam, Beltplé,maidamgaun,EUuahati~29,

2. The Principal ‘Chief Conservator of Forests, dssam, Guruwahegti - 8,

"~ 3. Jhe P,S. t0 Hon'ble Minister, Environment and Forsst for kind
information to-Hon'ble Minister, '
LV

*f..Shri'C._MOhan;ﬁIFs, Conservator of Foraest, Karbi anglong, Diphu.
Se. Shri 5.3, Rao, IFS, Conservator of Foruest.
6. Personsal Fila.

7« Th:z DOeputy Director, Assam Governmant Press, Qamunimaidan,
Cuwahati ~ 21. He is raguested to publish the notification naxi
1ssue of Assam Gazatta.

By order natc.,

, Vi
. s
, Jo1nt Sacratary [to thi: Govt.of Assam,
ﬁ‘ Environment and fForast Oeaasrtment,
-
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iy HAD .57/95/3164 Dated Dispur,the 31

{ | . ‘. | . N
i | OFFICE MEMORANDUM

Whereag in pursuance to the | Memorandum of Understandinq
etween the Chief Minister, Assam and the Autonoemo=
-ha State Demand Commlttee, Karbi Students' Association, N.C
' Eederation and Dimasa Students’ Union ¢n {st Aprili,

he presence. of the Union Homé Mlnlstwr,
homy to the Aut onomous Councils of Karkl
Hllls.W1th1n the Siytn

n'of India.

fmoU), reached D

‘tuden*s
1n New Delhl, in t
J:antlng ‘greater auto
glong and North Cachar
ule to the. Constltutlo

AN framework of the

Sched
s the Assam Legis‘atlv Assembly vide its

12th Aprll, 1995 adopted

f Undergtanowng, ruached ‘on
solisd furtner that the.

s r“o"ncll and ?o;t\

| And wherea
and aoorUVLl the

HosoLution, dated

jaforesald Memorandum © 1005
ferred to above and
jurlsolctlon of the Kar
Cachar Hills Autonomous
evtend to the 30 (thirty)
of the Memorandum_cf Underst
;powers’Of the Sta{eiéhall stan
' ment ioned Councils. S

1st m?Il

the House TI®
bi Angiong Autonomou

Council for the execut*ve gOW~‘S wouLd
suLJects/department
anding and to.that e
d entrusted and deleg

J‘_‘C)
s listed in mmu,xure—l
/tcnt the execulive
ated to the abave

Assam has Lten

And whereas the Governor of
e functions

Ust and delegate th
ments to which the exccutive powers of -th

Assam extends wWith the consent of the K
[ ;1 and in exercise of the powers conferred under Su

Councl:
of paragraph ¢ of the Sixth ‘Scheduls to t.he Constltutwun
-I of the Memorundum of Understgndvnc vide Uotlil

in Annexure
No HAD ,57,/95 /6304 dated 29-6- 1995 and pu
ment of Assam.

Gazette of the Govern

relsting to.thixrty

pleused to entr
e State ouf

'”“fcuUJects/depart
arb:i Anglong Autonomous
b-pgra (7))
@S Listert

colnan

F:lcial

Jllshcd in the ©

ollowing admlrlstrar1Vu changes and

acdopted for observance by’ the State Government
£} "'acis.menffqncd

Anglong Aut onomous Council for: managuwcn of

The . f

('4
o>
&3]
4]
[

199059, The w01k Counull

1n L vﬂOU Gated 1.%.
W The' Karbl nncxong Aut

all mean ONCMUULS

thls Menorandim sh

in
councll, Diphu
Conts P/ .ve2eris
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ture in allﬁmatters‘relatlng to

“made available for ﬂxam%natlon b

and other Commlttees of the

.

The modalities and administrative CHanges.

\JqULnC.x.-. L;.‘

In order to enable the Karbl Anglong Autifomous
ntrusted and delegated

flnuncc the expenditure of the ¢
thout difricul-

functions of the thirty subjects s /depsrtments wi

State Government snall m;ke funds &V

j—
o
€S
[
-
W
0

ty, the
sdvance under the Head-"K-Deposits

o~
not. bedring 1nterest'Departmental Advance not bearing interwvst

m‘uLnL nUVdnCC—SpLula‘ Advance The Administirative Do
the State Government shall releas
Cosis in April and Gétober of each fin las

be the duty cf the Council to submit seperate de£ailed 1 CC
every month to the nccountant Gsncral nssvu
a2djustment by debit to the appro ﬁ*vaue Head i

State Budget. o ~ R

It shall be the responslblllty of the Counci1 to ensure that

the existing Rules, 1nstruct10ns, norms
t of India and the State Government,, governing
lating to the

uu1c llncs, utC. of
the Governmen
the implementation of the plan SChem°5 rs
cts/departmewts and other mutturs including
s Telating to the entruste d SULJeCtS/OO“a -t~

entrusted subj¢ the
non~plan matter

nts are foilowed strictly. tllT the’ Counc1l frames Rul?),@?
ms uf the prov1sions of the watr'

India, it being understood . trat L
tro-

neG
the same in terr

to the.Constitution of .
Rules dlructlons,‘etb., of tne Government of India, Comp

lier & uuﬁltor General of India and other sdund financial

mana gemtnt /panc1plos shall always be followed.

SCuudu;u

The C unc1l ahall be computent to sanction reaporop sriation
onu scheme to another within the somo Major Flond
for transfer o1

funds from .
The State bovcrnmpnt shall move

one Major Head of iHcocount to annot he a
entrustead
ff

to this e

of hccount.
funds from

Lcocounte In rcspect of any of the thirty

departments only o0 r9001pt of proposa'

the C ounc1l

J .

The Council shall: pe fully rcsqon51ble
the funds transferred to thz

\cipa; Seurotgry and other

of the: Council ghall we
Committae

to the State Legisla-

Council and for th*; purpose, the Pri

Scecietaries, to the Brecutive Commltte
Y ‘the Publlc nceounts

dtate Legislature. -

. ;b

L contduP/Vv 34



Y

PR NPRE

2l

aasad

782 ~ SERVICES LAW REPORTER

Registrar, Co-operative Secieties Is r2quested 1y make
weeks from tha date of entering iato 1me reference. We
lirespective of the result of die dispute betwesn the
respondznt, 1o recovery shall be affecred from the 3rd respondent in respec
of any salary or emoiuments paid to him Guring the period from 1.10.2685 1o
30.6.2005 whan he joined his services pursuant ;o the order ¢f tha riigh Court
and date of his superannuation,

37. This appeai is aliowed with the aforementioned observaticns and
directions. Eowever, in the facts ang circumstances of the case, the partjes
sizaif payﬁnd bear their own costs,

Tarkeswar Deka
Stare of Assam and others

For the Petitioner : Mr. MK Choudhury, Sr. Advocate.
For the Respondents : Mt A.K. Goswami, Sr. Advocate and Mr. 1. Cheudhury,

S e remea e B T T 23 e canes T Y R e TN v

2607(1)
e 2n Award within eight’
furthermere direct that

aepellant and the 3rd

Appeal afloweg,
GAUHATI HIGH COURT A
Before :- 1A, Ansari, J.
W.P_(C) No. 6315 of 2003
Decided 0a 27.9.2005
: ’ Petitioner
Versus ’
Respondents

Advocate.

Constitution of India, Articles 16 and 226-—Transfer—Resp9nde_ut could

not show any materiai on record for makiag transfer of petitioner—

political persons—Held, transfer order held to be arbitrary, malafide
and irrational and hence liable to be set aside, (Paras 9, 14 and 15)

Cases referred ;

Dayal Das v. State of Assam, 2002(2) GLT 109 [Para 10] .
State of Assam v, Dilip Kumar Das, 2003(2) GLT 151 [Para ]3]
RDER -
LA. Ansar, J.—By making the present writ pedtion, the writ petitioner,

who is currently Working as an Assistang Engineer, PWD, Mayong Rural
Road Sub-Division, has Prayed for setting aside and quashing the order, dated
.2.2005, whereby the petitioner is sought to be ransferréd-from the said
Road Sub- Division to Silchar Building Circle, PWD, and commanding the
State respondents/zuthorities concerned to let the petitioner continue at the
said Road Sub-Dh'i,sion. T e

In a narrow €0Mass; the case of the petitioner may be described as

follows :.

While serving as an Assistant Engineer at Tongla Road Sub-Division,
the petitioner was o 10.3.2000, posted, on deputation, to Snowyeee
Mountains Engineering Corporation ar Mangaldoi. On his return from-— -
deputation, the petitioner was posted, on 11.1.2004, ar North Lakhimpur
Roads Division and the petitioner was transferred therefrom within barely
eizht months j.e. on 2.9.2004, to Mangaldoi Road Division and within a
year, the petitioner, again, vide-the impugned order, dated 3.9.20053,.

— (e

ALy

!

' scolourable exercise
: \/il!ega] and contrary 1 the poticy of transfer holding the Seld.

TG e
PR Tt

Loy

2C07(1)SLR Tazkestwar Deia v. Statz of £5vamy (Grten) 783
eforementioned, stznds Lragsierred to Silchar. The pegtoner, has thus,
been subjzcied to frequent transfers. The Peuzoner’s wansfer, vids the
ipipugned oxder, Silchar was not in the puBZe imterest, tur 1o
accomnedaie the private resgondent, namely, respogdang No.5, who on
his retumn back to the PWD fropy Gepuiztion, is scught o be accommodared
as per his convenjencs at Mayong. There is, in f22t, po elememt or sublic
interest invalved in the said impugred wansier, the same s arbizary,
illegal and motvated by vested intersst. The petitioner’s present transier
is the ouwcame of Foiltical influence inasmuch &5 co2 MLA apd cne
Minister had recommanded the private tesponcaat’s z==ster to Mzvong,
The impugned orcsr of wansfer is vigated ey malce, caprice and

of power, The impugred crder 27 sensfer is, thus

3. When the writ petiticn was meved, on 7.9.2005, tha oo, es the record
revaals, directed on 7.9.2003, that the parties shall maintaiz sarys quo s on
date as regard their places of posting and when the mazar came up, on
19.9.2005, for erders the Court noticad tha: the origizal fite refating to the

" transfer of the petitioner had become untraceable z2d a pew- file had been —
203, as the case

opened in this regard “The Court, therefore, directed, on 19.9.~
record reveals, that the Szaze respondents shall explain 2s 10 Lo the proposal
of transfer could be moored in the present file on the basis of die earlier rile,
which is said to have been missing,

4. The State respondents have resisteq the writ petiton by filing their
affidavit in opposition, their case being, in bn‘er_", thus: The zmpugned order

has been passed in public interest and iy administrative exigencies. It is for
the proper authority to decide as to who will be posied where and at what

tances, override public ipterest and administrative exigencies. for transfer is
an incidence of service, The impugned transfer order has been issued with the
approval of the Minister &7 State, PWD, who-is the competenz zuthority. The
petitioner’s allegation thar his transfer is contrary to e refevant transfer

deserve to be ignored. No question of mala fide ig transferring the petitioner

“could be shown by the pertioner. The Proposal for transfer of the petitioner ‘

Was processed; but as the file was misplaced and. could not be located, the
Proposal was recorumended in the sresent fiie un. e zar hes keap
eroroved by Minister of Stte, PWLL In the fare of these facws, the transier
order canizot be zaid 1o be in colourable exercise of powers and the present
Wit petition may, therefore, be dismissed. -

S. The private respondent bas resisted the Writ petition by filing &is affidavit
N opposition the case of the private respondents being, in briet, thar on his
retum from deputation, be had applied, on 16.5.2005, 10 e authorities
concemed for providing him with posting in his parent deparuzeny, e, PWD
and accordingiy, he has been posted, vide the impugned crder, dzzed 3.9.2003,

-8 Assistant Engineer, PWD, Mayong Rura] Sub Divisiez. The petitioner’s

Taasfer was not at the behest of political persons and this rsspendent has not

A e ——
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used politicz! influsnice for obizining his transfer @ Mavong. The aliegation
regarding involvement of ore MILA and cnz Mipister in pursuing of the
present oréer of transfer wes not within the kn wledge of this respondant and
when this recpond:nt enenired ino the contents of the letter of recommen-
dation, he was surprised o ieam that his posting, at Mayong, was
recomimended in the interest of loca] public. It is, thus, 2 mere co-incidence
that this respondent a2pplied “for posting in PWD and the MLA and the
Minister, on the pressure of the leeal public, recommended the respondent’s
name for posting 2t M ayoag,

. I have keard Mr. MK Choudhury, leamed Senior counsel for the
stitioner, and Ar. I Choudh-_gry, fearnsd Standing Counsel, for the State
respondents. | have also heard Mr. ALK Geswami, learned Senior Counsel,
appearing on behaif of the respengent No. S,

7. Upon hearing the ieamed counse] for the parties and on perusal of the
pleadings of the parties concernad and the relevant materials on record, what
atiracis my attention, most rrominently, is that daspite a clear direction given
by this court, on 19.9.2003, the State respondents have not been able to
convincingly explain as to why and how the file in which the petitioner’s
tansfer to Mayong was, zt first, injtiated got misplaced. In fact, the State

+

respondents are completely sileat that any action has been 1mnitiated . against

11Oy

}yone for misplacement of the original file.
; rl
o

8. Bearing in mind the zbove aspect of the marer, when I look at the
affidavit filed by the Staze respondents, what transpires is that the State
responderts have émphatically denied the writ petiticner’s ailegation that the
records pertaining 1o the present wansfer would reveal that one MLA and one
Minisier had recommended the petitioner’s transfer to accommodate the private
respondent at his choiced place of posting. Not centended with scch a denial, the
State respondents/authorities concemned have gore further and sworn an affidavit
to the effect that the allegations of use of influence by the poiitical persons to
obuain transfer are vague and insubstantiared, The car, however, comes out of the
bag, when one closely scrutinizes, a5 against the averments 5o made by the State
resgondents, the affidavit of respondent No.5. Reacting to the allegations of use
of political influence in the making of the impugned order of transfer of the
petitioner and the recommendazions made in favour of the respondent No.5 by
one MLA and one Minister, the private respondent has this to say. "That with

regard to the allegarion regardmg involvement of the MLA and one Minister in

e present transfer, vour deponent bezs to state that the said fact was totally out. -
of the kmowledge of your deponent.. When the deponent eaguired into the

© contents of the iener of recommendation he was taken by surprise that his posting

& Mayong was recommendes in the interest of the local public which was
2ccordingly consented by the Hon'ble Chief Minister. It was a mere co-incidence
thar your deponent 2pplied for posinz in PWD arid the MLA/Minister on the
pressure of local public recommended his name, the fact which was totally out of
your deponent’s knowledge. " -

The above averments made by the private respondent leave no room for
doubt that the present impegned crder was, indeed, initiated on the
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Tankeswar Deka v. Sizie of Assam (Cuh&ii\)/ 785

recommendations of the one MLA and ons Minister, I
transparenr that the Sizte respondents have tried to heedw
opening & new file and their denjs] that no political influence play
in the background of the passing of the impugtied rensfer order is cor
folse. I was tempted to take psnal action a2gainst the Staie mspond
making false averments, yet | resizain myself from deing so and res
matter with 2 waming to the State respondents 1o be careful in furwe and any
such lapse. if noticed, in future, will lez& 10 sericus consequences.

ihat the records periainin
State respondents, give n

2007(1)SLR

10.  What is also impossibie to ignore is the fact
to the transter of the petitioner, produced by the Sia

reason whaisoever as to why the petitionzr has been ransferred fom Maveng
and the private respondent has been posted there. True it is that thers is no
legal obligation, on the part of the Stare resgondents, *1o disclose, while
trz;nsfcrring & persen, as 10 why the respondents/authorities concerned deemed
it necessary 10 transfer the person concemn=d in public interest. However,
when an ¢rder of wanster is impugned and when the order is under challenge
before the writ Court, obligatory it was, on the part of the Siate responients,
to disclose 10 the Court the reason(s), which had led 1o the passing of the order
of transfer. A mere rural usc of the expression, such as, “in the interest of
public notice,” white passing the transfer order, is rezlly of no conseguence in
a case of the presenc nature, for records reveal that withour assigning any
reason or even stating that the proposal for, transfer of the petitioner from
Mayong was in public interest, proposal was initiated, file moved and the
Minister of State, PWD, approved the proposal. It was on)v. while 12
transfer/posting order was issued on 3.5.2005, that the words "in the anterest
of public service" have been_imported into the order of transfer. Use of such

words "in the interest of public service” in the case of a public servant nas
rwmg if not even a semblance of public imergs_r_g_c@_cije

disclosed by the respondents. In fact, 0 a pointed query made by this Court,
Mr. [ Choudhury, Tearned Standing Counsel, could assign no reason as 10 why
the petitioner has been transferred to Silchar from Mayveng within a period of
-one year. Though the petitioner has not referred o the date of the Circular,
which goveras the policy of transfer in the Stare necessary it is to remind the
State respondents that in Dayal Das v. State of Assam, reported in 2002(2)
"GLT 109, this Court, while.ini seisin of the policy of transfer of officials in
terms of the Office Memorandum, dated 19.9.92, of the Government of
Assam, Deparmment of Personnel (B), observed that when the public interest
‘lemands that an officer be transferrad fom a plice before completion o1 triree
Years, proper and justitiabie grounds may be recorded, in writing for the
transfer and the orders are issued only after receiving the approval of the
Chief Minister for such 2 transfer. In fact, faced with the same kind orf
situation, as the present one, the Court, in Dayal Das (supra), observed as
follows -
"4...... The records produced before thi Court show that no reasons
whatsoever have been recorded Justifying the transfer of the petitioner
from Kohora Soil Conservation Division, Kohora or from Karbi Anglonz
Autonomous Council where he had not compieted the period of three
years. The records produced before the Court also do not indicate thzt the

o au
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wioresaid transfer of the petitioner before completica of three year

ervice from his piace of posting was placed for approval of the Chief
Minisier. The guidelines for transfer of officers in the office memorandum
dateg 191k September, 92 may not have statutory forcs, but are checks
2gainst arbitrary transfers and deviations from the said guidelines may
result in an arbitrary wansfers. For these reasons, [ am of the view that the
ransfer of the petitioner by the impugned notification dated 27.7.2001
should Rot be given effect to till the justification of kis transfer with

(¢

n

e

groznds are recorded in writing and these are placed before the Chief\/

Minister for approval.™
11 following the decision in Dayal Das (supra), the Depariment of
erscnnel (B), Government of Assam, has issued memorzadum No. ABP
116/04/4 dated $.2.2002, reiterating that the guidelines issued vide O.M.
dated 19.9.2002, aforementioned, should be strictly followed.

12, The writ petitioner was therefore, not wrong when he agitated, in the
present writ petition, that he had been transferred without expiry of a period
of threz years from his present place of posting without tzking consent of the
Chief Minister and, hence, the transfer order could only be reade by recording
proper ang justificable/grounds,

_— /

13.  I'may also point our that Mr. Choudhury has referred to State of Assam
v. Dilip Kumar Das,/reponed in 2003(2) GLT 151, wherein a Division Bench
of this Court observed to the effect that while considering transfer orders, writ
Court dees not sit over the judgment of the authority concerned and that the
Court will be exwemely slow in interfering with the discretion exercised by
the authorities concerned. The case of Dilip Kumar Das (suprz) was a case in
which having stated as to what the settled principle of law, on the subject of
transfer is, the Division Bench observed, "the main bone of contention of the
respondent/writ petitioner is that his transter js being effected without there
being any administrative exigency and thus it takes the shape of favour, given
10 a particular individual without there being any rhyme-6r reason. To get
over our doubts about thetexercise of the powers of transfer of the petitioner
we directed the counsel for the appellants to produce the record wherein the

decision for transfer has been taken.” S a - :

. . . T [ . - . . 7 )
\A 4. From the observations made in Dilip Kt_lmar Das (supra), it is more than .

abundantly clear that the Division Bench, to get over its doubt, did look into ;. &
the records and satisfied itself that the transfer was in the interest of public 3
iaterest. In the case ¢ hand, { have already indicated above, that there is not £

even an iota of rwatérai on record to show as to why the impugned transfer -

has been made. Far from this, the accepted position is that the impugned
transfer has been mooted at the behest of political persons, who were
unconnected with the Department concerned.: There can, therefore be no -
escape from the conclusion that the impugned transfer has been made _in

colourable exercise of powers and it is for this reason that the records are - ;

absolutely silent as to why the proposal for transfer of the petitioner from

Mayong to Silchar was mooted without assigning any reason whatsoever and . ﬁ

as to {vhy the proposal was approved without making any query or without
assigning any reason for the approval.
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15.  What, thus, crystallizes from the above discussion is that no element of
public mterest could be shown i passing the impu_gned_ order, ra;her_the
impugnad transfer order suffers from colourable exercise of power, mala fide.
arbitrary and irrational. Such an order shall, if allowed two siand zood on
record. cause serious miscarriage of justice and the conﬂd-:r;c_e of the g_gne.ral
public in the ability of the writ Courts to check arbitrary, irretions! and iflegal
use of powers by the State and its functionaries would be vigorcusiy shak i
this Court does not step in. It is, therefore, in the larger pubiic interes: that this
Court interferes with the present trznsfer order.  °

16. In the result and for the foregoing reasons, this writ p2tition succeeds
and the impugned transfer order, dated 3.9.2005, aforemeniioned is hereby set
aside and quashed. The respondents/authorities concemed are, however, left
at liberty 10 pass necessary order(s) as regards the transfcr of the rescendent
No.j.

17.  Let the records procuced by the State respondents be rerurn=d.

18.  With the above observations and directions, this writ reiition shall stand
disposed of.

19. No order as to costs. - :
) Petidon allowed.

SUPREME COURT GF INDIA
Before :- Dr. AR. Lakshmanan and A K. Mathur, JJ.
Civii Transfer Case No. 73 of 2002
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~The Principal Secretary ’
*Dlphu.
“'ThefPrincipal Secr
-"Cpuncil, Haflong.
A1l Deputy Commissiuners.
CALYL Suanlv151onal Officers.

The Principal Sccretary,

llDeputy Secretary
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The‘Development CommlsSLQne*~Fo¢ Fill Arces,hssaify

',Houseféd'Complex,Dispur,Guwa“at‘—o.

A1l Commissioners of Division.
Karbi Anglong Au

etary, North Cachar Hill Autonomous

The Principal Secretary, Rabha Hasong Autonomeus

Council, Dudhnol.

The Pfintipal Secretary, Bololand futonomous Councilk

Kokrajhar.
Mishing Autcnomous Councily

Gogamukh,. North Lakhimpur.
Lalung (Tiwa).Autonomou

The principal Swcretary, s Counclil

: Morlgaun.,

political (Cabinet Cell) Depc
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sd/-
( A. MALIK ) dt. 21.«2.)0
Secretary to the Govt.of Assan
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15. The Principal Accountant General{audit), iccam,Shiilong Gue
16. -Accbunﬁhnt General (A&E), Assam, Shillons ' Cuwab:atbi,

17. The Da, lopment Commissioner for Hill arg s,
: Assam, Housefed Complex, Dispur, Cuwahabi.-,

. ; . . e
i, 2 Crrmicnioners of Livisinn,

[P
v SEAHA R I

19 Tao Irincipal Secretary. arbi Anglong Au omohdus
Council, DLQLu. ‘

20 The Principal Secretarv, ¥.C. Hills Aubonoaous Cou Pt

Z21. All Deputy Conmissicners.

22, All Sub-Divisional Officers,

23, - The Principal oﬁcrctu rv, Rabha Hasong Autosomone Ohoanet
Dudhroi, )

24. The Principal Secretary, Bodoland Auicnon: s R T T

25. The Principal Secretary, Mishing autonomsi.. Coeoed, o

28a ;Thc Principal Secretary, ;auurqﬁfz
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Principal Secretary,

Karbi Anglong Autonomous Council, Diphu.

- It is learnt that Shri Chandra Mohan Sharma, 1.F.S.,
Conservator of  Forests, Karbi Anglong under Karbi Anglong
Autonomous Council has been transferred by Govt. of Assam vide
NO.FRE.6/90/272,  Dated 17/07/2007 - without following the
Provision of Clause (H) of Govt. M.O. No.HAD/57/95/316, Dated
- 31/12/96 which require prior consultation with the Karbi Anglong
Autonomous Council in respect of transfer of officers of. the
transferred subject. Further, Shri Chandra Mohan Sharma, I.F.S. is
discharging his duties sincerely and efficiently in all matter and his
transfer from Karbi Anglong at this stage will adversely hamper the
execution and progress of various on going schemes. Also, new
projects are in the process of finalization which will also get
hampered due to his transfer, o

, -.In viewof the above, please take up the matter with
Govt. of Assam for cancellation of the said transfer order of Shri
Chandra Mohan = Sharma, ILF.S., Conservator of Forests
immediately. - | | ‘
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ORIGINAL APPLICATION NO. 208 OF 2007

IN THE MATTER OF:

O.A No. 208/2007

Sri Chandra Mohan Sharma

....... Applicant
“Vs-
Union of India & Ors.
...... Reépondents '
-AND-
IN THE MATTER OF:

A Written Statement filed on behalf
of the Respondent No. 5 in the

aforesaid Original Application.

WRITTEN STATEMENT

I, Sri S. S. Rao, aged about 44 years, son of S. R. K. A. Ssarma, resident of Six
Mile, Jayanagar, Khanapara, Guwahati — 781 022 in the district of Kamrup, Assam,
presently posted as Conservator of Forest, Diphu, Karbi Anglong, do hereby solemnly

affirm and state as follows :-

1. That, I have been impleaded as the Respondent No.5 in the aforesaid Original
~ Application No. 208 of 2007, a copy of which has been served upon me through
my Counsel and as such, I am competent to and have been duly authorized to

swear this affidavit.

2. That, I have gone through the Original Application and understood the contents
thereof. Save and except the statements made in the Original Application,
which have been specifically admitted herein below, the rest shall be deemed to

have been denied by the answering Respondent.
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That, with regard to the statements made in paragraph 1 of the Original
Application, the answering Respondent states that the Original Application has
not been filed for bonafide and the Applicant has approached this Hon’ble

Tribunal by suppressing material facts.

That, with regard to the statements made in paragraphs 2, 3, 4.1 and 4.2 and 4.3
of the Original Application, the answering Respondent has no comments to

offer since the facts narrated therein relate to the Applicant.

That, with regard to the statements made in paragraphs 4.4 and 4.5 of the
Original Application, the answering Respondent states that the duties performed
by an Officer in a post are taken over by the incumbent, who replaces him on
transfer / promotion etc. As such, the answering Respondent in his official
capacity as-Conservator of Forest, Diphu would naturally have to take over the
duties and functions of the said post. Hence, the statements made contrary

thereto are denied in seriatim.

That, with regard to the statements made in péragraph 4.6 of the Original
Application, the answering Respondent states that it is a fact that vide Order No.
FRE.6/90/272 dated 17.07.2007 issued by the Government of Assam,
Department of Environment and Forest, the answering Respondent was posted
as the Conservator of Forest, Karbi Anglong in the interest of public service
and the same was like any other routine transfer order. The answering
Respondent further states that the very fact that the Karbi Anglong Autonomous
Council, vide their order uné?ar memo No. KAAC/Esstt/23/Pt.11/89-90/6840

“dated 02.08.2007, had accepted the services of the answering Respondent in the

Council by releasing the Applicant with immediate effect clearly reveals that the

éovernmen't of Assam had transferred the answering Respondent to Karbi

Bngbng only after prior consultation with and after taking the due consent of

the Council. In the said order, it has been specifically directed that the
Applicant should hand over Qllarge to the answering Respondent immediately.
It 1s also pertinent to mention herein that the processing for the release of the
Applicant from the said post had started long back, which culminated in the

issuance of the order dated 02.08.2007. Considering the fact that the

. Government of Assam does not transfer its officers to the area of the Council,

without prior concurrence and consultation with the Council authority, it is

evident that the vice-versa transfer of the Applicant and the answering

Respondent has been effected with the prior consultation of the Council. Be it
{\/\/\/\/\/‘\N‘\_/\/\/\‘

further stated herein that in the absence of concurrence being granted by the
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Council, the Council does not accept such officers on transfer from the State
Government.
A copy of the said Order dated 02.08.2007
issued by the Principal Secretary, Karbi
Anglong Autonomous Council is annexed

herewith and marked as ANNEXURE - 1.

That, with regard to the statements made in paragraph 4.7 of the Original
Application, the answering Respondent reiterates the statements made herein

above.

That, with regard to the statements made in paragraph 4.8 of the Original
Application, the answering Respondent states that, the notification dated

17.07.2007 has been issued in public interest by the authorities concerned.
e

S

That, the statements made in paragraph 4.9 of the Original Application are

denied by the answering Respondent in as much as the Applicant has already

being released by the Council authority as stated in paragraph 6 herein above.

Further, the Council has also directed the Applicant to hand over charge to the

answering Respondent positively by 01.08.2007. However, in view of the
s

interim order dated 02.08.2007 passed by this Hon’ble Tribunal in the instant

case, the answering Respondent has been unable to take over charge as

Conservator of Forest, Diphu, Karbi Anglong.

That, the answering Respondent humbly submits the grounds so averred to in
the Original Application are flimsy, misleading and baseless. The instant
Original Application has been filed by suppressing material facts and
fabricating a case of malafide. As such, in the facts and circumstances narrated
herein above, it is humbly stated that the Applicant has failed to make out a

prima facie case for any relief in equity and this Hon’ble Tribunal may be

pleased to dismiss the Original Application by vacating the interim order of

Status quo dated 02.08.2007 passed in the instant Original Application.

Verification. ..



VERIFICATI1ON

I, Shri S. S. Rao, aged about 44 years, son of S. R K. A. Sharma, resident
of Six Mile, Jayanagar, Khanapara, Guwahati — 781 022 in the district of Kamrup,
Assam, do hereby solemnly affirm and verify that I am the Respondent No. 5 in the
instant Original Application and as such, 1 am fully conversant with the facts and
circumstances of the case. The statenients made in
. Paragraphs.............. B o JUUU S e FUUTRION are true to my
knowledge and thoée made In Paragraphs.........c.oooeiiiiiiiiiiii
being matters of records are true to my information derived therefrom, which I believe to
b_e true and the rest are my humble submissions before this Honble Tribunal. I have not

suppressed any material facts.

And I sign this Verification on this theléth day of August, 2007 at Guwahatt.

9 - S Al VA 2O
‘ —
SIGNATURE OF THE APPLICANT




Lo -2 © ANNg XURE «—h&/

Ol IFICE OF TIIL l(ARBl ANGLONG AUIONOMOUS COUN(.lL o
KAAC SECRE ]/\l(lA[ e _,/
. / . .
,:.- é,{@

- PDIPHY e
Fancipssiaypey/so-9y 68 G o Dated s 2 /_#E{_’/zum.’ o

’
i
l

p— i ‘ ' N /«

O R DK R

[n pursuance to Govt. Notification No. FRE 6/9)/272 Dtd. 17”‘ July" 2007, Llu. aulhm ity

d to release Shui C.handm M()hcm

sosal Qi K/\/\C WILl

v of Karbi Anglong Autonongous Council (KA/\C) is please

15, Conservator of Forests, Karbi Anglong, Diphu from the dis|

immediate effect to enable him to join at his rew place of pustmb.
6340~

_No. I(A/\C/qull -23/Pt-11/89-90/ Oll his services being placed -at the dispusal of

KAAC by Govt. vide Notification No. FRE: 6/9”/272 Dud. 7”' Iuly 2007, l!u authority ol |

11°S as (unscxvnlm of Forests, i\mln

4

KAAC is pleased to '1cc:Lpt the services of Shri 5.3. Rao,

Anglong, Diphu with effegt from the date of taking over charge vice Sri Chandra Mnhnn H
3100 S

Conservator of Forests released. | ;

. I’nnmpal secretary, : {
Karbi Anglong Autonomous Cou nul j
- Dirdy ‘
Memo No, KAAC/Esstt-23/PE11/89-90/ 4 GG~ A Dated : 7=/ &._/2007.
' Copy to:- ‘

1) PA to Hon'ble Chief Executive Member, KAAC, Diphu,
2) PA to IHon'ble Execulive Member, Department of Forests, KAAC, Dlpl\u
3y The Jt. Secretary to the Govt. of Assa-n, Environment & Foresls Department, ]ﬂspur,

Guwahati ~ 0. ‘ B

4) The Accountant General (A&E), Assam, Beltola, (3uwnhali - 29.

5) The Principal Cl Cucf Conservator of Forests, Assam, Guwahati - 8.

6) Sri C. Mohan, VS, Conservator of Forests for information and musmny action. Mo is
directed Lo hand over charge of the office of the Conservator uf Imeqtq I\mb;

Anglong, Diphu to Sri S.S. Rao, II'S immediat o!v i.eoon 01-08-07.

7y Shri $.S. Rao, IF S for information and necessary action. He is Llnucl'ed to take over l'hui

charge of the office of the Conservalor of Forests, Karbi /\ngl(mg Dlplm Imm Skri C.

N\

Mohan, 1S on 01-08-07 positiv Gl_y,
8) The Sr. Finance & Account Qfficer (1), KAAC, Diphu.
9) The Treasury Officer, Diphu Treasury, Diphu.

10) Office file.
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IN THE GAUHATI HIGH COURT
(THE HIGH COURT OF ASSAM, NAGALAND, MEGHALAYA, MANIPUR,
TRIPURA, MIZORAM AND ARUNACHAL PRADESH }

© CIVIL EXTRA ORDINARY JURISDICTION

»

. WP ( C ) No. 8456/2005

IN_II:IE_MAII.EE..Q_E :
WP ( C ) No. 8456/2005
Srl Apurba Kumar Das & Others
........... Petltfoner
-Vs_
State of,Assam & Others.
4 e Respondents
-AND- ”
IN THE MATTER OF : ‘
An E'afﬂdavit-in-opposltion flled by
respondent no.6 in WP ( C ).
No.8456/2005.
| FEIDAVIT-IN-OPPOSITION
I, Smti Jlayashlieé Daulagappu . ' u_%z of GMW T}ammﬂ
,aged about /4 years, presently serving as the Deputy Secretary, Fisheries,
Karbi Anglxc'mg Autonomous Council, Diphu, District- Karbi Anglong, Assauﬁ,
do hereby solemnly affirm and say as follows :

1. That 1 being the Deputy Secretary, Fisheries, ~Karbi Anglong
Autonomous Council, am fully conversant with the facts and circumstances of
the aforementioned writ application i.e. W.P { C ) No. 8456/2005, for short

‘writ application’. On being authorised ,I am competent to swear this affidavit
on behalf of respondent no.6. "

2. That- a copy of the writ applicatioh was served upon the Standing
Counsel ,Karbl Anglong -Autonomous Council, for short ‘the council’ and I

having gone through the same, have understood the contents thereof.

3. That all statements of facts which are categorically not admitted herein
below and those which are contrary to records shall be deemed to have been
denied by the answering deponent.
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4. That with reference to the statements made in paragraphs 2 and 3 of

the writ application, the deponent denies and disputes the correctness of the
same which are contrary to records.

5. That with reference to the statements made in paragraph 4 of the writ
application, the deponent states that it is not correct as alleged that the
_joining reports of the petitioners havg not been accepted by Council due to
non-approval of the appointment of 3 nos. of Assistant Fishery Officers of

Karbi Anglong. The deponent states that although the names of 3 Assistant
' Fishery Officers were proposed earlier, till date the Council did not promote
the 'said Assistant Fishery Officers to the post of Fishery Extension Officers.
The depbnent states that the joining reports of the petitioners were not
accepted as prlor to such posting of the petitioners in the Council, there was
no consultation by the State Governmenit with the Council by prowdmg a
" panel of names enablmg the Council to select and accept the same as per
Clause (H) of the Ofﬁce Memorandum dated 31/12/1996

" The deponent craves the leave of this Hon'ble Court to produce a copy'

of the said Office Memorandum at the time of hearing, If need be.

6. That with reference to the statements made in paragraphs 5 to 13 of
the writ application, the deponent denies and disputes the correctness of the
statements which are contrary to records. At any rate, as the Council had not
accepted the joining reports of the petitioners, the Councll is not responsible
for‘payh1ent of salaries of the petitioners for fhe period of August, 1998 to
their respective dates of joining in April, 1999. The deponent states that

during such period the services of the petitioners were not utilised by the
Councll.

7. That with reference to the statements made in paragraphs 14 to 18 of

the writ application, the deponent states that the deponent is not compe-tent
to comment on the same.

8. That as regards the statements and submissions made in péragraphs
19 and 20 of the writ application, the deponent does not admit anything
beyond record. It is not ‘correct that there has been any surpassing of the

~authority of the Assam Public Service Commission for short, ‘APSC’

Q0

i S
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as well as of the Government of Assam by the Council, as alleged. It is not
correct as contended that the Council lacks jurisdiction not to accept joining
reports and the same i$ denied. The deponent states that as per Offic~
Memorandum dated 31/12/1996 it is mandatory that a panel list of Officers
be submitted to the Council before deputing any officer or staff in the Council
such procedure having been bypassed by the Authorities of the State
Government while pésting the petitioners under the Council, the joining
l:eports of the petitioners were not accepted. While re-iterating the
statements made .in paragraph 5 of the instant affidavit, the deponent re-
iterates that the posting of the petitioners being not in confirmity with the

Office Memorandum dated 31/12/1996, the joining reports of the petitioners
were not accepted..

9. That with reference to the submissions made in paragraph 21 of the
f\ writ petition, the deponent states that the posting of the petitioners being not
in confirmity to thefmandatory procedure as Iald_down in Clause (H) of the

f not accepted. It is denied that the Council does not have Jur|sd|ct|on to
M exercise their choice in selecting the candidates once they are selected and

Councll before appointing the selected candidates Is superfluous, extraneous
,{ and/or illegal. It Is denied that such a condition in the Office Memorandum
dated 31/12/1996 is ultra vires the Constitution and opposed to law. It is

denied that the said Office Memorandum is liable to be declared as void ab-
initio. The deponent states that the Memorandum of Understanding dated
31/12/1996 which holds the field till date is clear and transparent and the

allegations and submissions to the contrary are denied. It is‘denied that
there has been any extraneous, malafide, unfair and/or illegal exercise of
choice in selecting candidates from select list by the Council.

It is fufther stated that collateral challenge made in respect of t‘h'e

Office Memorandum dated 31/12/96 in the instant writ application is not
permissible under the law.

10. That with reference to the statements made in paragraphs 22 of the
writ application, so far as the non-effecrcement of the order dated 31/7/98 by
the Council, the deponent begs to re-iterate and re-affirm the statemen: -

" made in the preceeding paragraphs of this instant affidavit. It is denied that

Memorandum of Understandmg dated 31/12/1996 thelr Jomlng reports were-

recommended by the A. P.S. C. It is denied as alleged that prior approval of

iy
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there is any controversy from the Council’s stand point as the Office
Memorandum d‘ated 31/12/1996 which still holds the field is clear,
trénsparent, and unambiguous. It is denied that so far as the answering
'respondents are concerned, there has been any arbitrary, illegal and/or
unfair act and/or anby act which is violative of the principles of natural justice.

The rest of the statements being matters of record, the deponent does not
admit anything beyond record.

11. That with reference to the statements made in paragraphs 23 and 24
of the writ apphcatlon whlle re- lteratlng the statements made in this instant
affidavit, the deponent states that the Council was justified in refusing to

accept the joining report of the petitioners for the reasons stated in the
preceeding paragraphs.

12, That the statements made in paragraphs oo

are true to'my knowledge, those made in
paragraphs |

true and the rest are my humble submiSsions before this Hon'ble Court.

And 1 sign this affidavit on the ggi~ day of {c(,,umb / ZOOV at
Guwahatl.

Identified by :
DEPONENT

Advocate’s Clerk

_ ~ being matters of.._
record are true to my information derived therefrom which I believe to be

o R R o T wen
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0FF|CE OF THE KARBI ANGLONG AUTONOMOUS CDUN( B ‘ )
SECRETARIAT' ' o
D-PHU
No: KAAC/Esstt/ P(B)/ CAT/O7/ oo e DU ‘
To, ' |
The Joint Secy. jto‘_the Gout. of Assam,
Environment and Forést Dept. '

Dispur, Guwahati-6.

Sub: Regardlng transfer/ selease of Sri CM Sharina, IFS.
“ ,A ! e
Ref: Govt. Notification No.FRE.6/90/272 Dtd. 17" july/07.

Sir, . : Bl

In inviting a reference to the subject and Govt. notification no. cited above, ) am
directed to inform. you that on receipt ol court’s order passed by ihe Hon'ble Central
 Administrative Tnbunal ,Guwahati dtd 02/03/07 the release/ transfer of 517 Chandra Mohan
Sharma, IFS, Conservator of Forest, Karbi Anglong ,Diphu, from the disposal O‘f’(—\A( Liphu
remained ummp!emented as status quo hdd to be maintained as on G2/08/45"

This is for faveur of your kmd nformatuon.-

Your Faithfully,

Sgg/w
Principal Se<rotiny, ifc,
A by Uy

Karbl Anglong Atitoncesous Counc!!,
¥
Diphu

Memo No: KAACIEsstt/ P(B)/ CAT/07/ 2. C) ....................... Didl.c. ...‘...Q. o O?‘ ......
Copy to:-

(1} PAso Hon ble EM Deptt of Forest KA.\C,Dlphu . . .. .
(2 The CF, Karbl Anglong Dlphuformfo ‘mation with, ref. 0 nlslolte. Mo r',f’“‘r-‘:'A/Esstu

151/2004 05/749 did 02/08/07
(3) Offlce r‘ile

[~
Prie ahrbdfin i,

N Karbl Anglo'g utdurcr nus Council,
/ Diphu
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IN THE CENTRAL ADMINISTRATIVE TRIBUNAL

GUWAHATI BENCH
— IN THE MATTER OF:
Coutral gy 7 TR0 0.A.No.208/07

Vidslatve Tripgy "~ Sri Chandra Mohan Sharma

@(/1 Len s - ...Applicant
.’l R -vs-

et st Union of India and ors.
b L ...Respondent.
] AN
IN THE MATTER OF:

Written statement on behalf of
the respondent no.1. and 3

(WRITTEN STATEMENT ON BEHALF OF THE RESPONDENT NO.1# 3)
I, Smt. Monalisa Goswami daughter of Sri Niren Baruah

pa>sently serving as the Joint Secretary to the Government of Assam,
f)‘ep::rtment of Environment and Forest, Dispur-781006, do hereby

-solemnly affirm and state as follows:-

1. That, I am Joint Secretary to the Government of Assam,
Department of Environment and Forest, Dispur-781006 . Copies of
the aforesaid application have been served upon the respondents
including me where I am as party respondent no.3. I have gone
through the application and being the Joint Secretary to the
Government of Assam am conversant with the facts and
circumstances of the case there of. I have been authorized to file this
written statement on behalf of respondent no.1.

2. That, I do not admit any of the averments except which are
specifically admitted hereinafter and the same are deemed as denied.

3. Reply to the facts of the case :
3.1 That with regards to the statements made in paragraphs
4.1 to 4.4 of the application, the humble answering respondent has
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nothing to make comment on it, h nit any

statements which are contrary to records.

3.2, That with regards to the statements made in paragraph
* 4.5 of the application, the humble answering respondent begs to state
_that the drafts charges and statements of allegation which have been

referred by the applicant of Sri J.Sarma are to be prepared by the
applicant in his official capacity on the basis of records available and
not in his personal capacity.

3.3. That with regards to the statements made in paragraph

4.6 of the application, the humble answering respondent begs to state
that the applicant who joined the service as Conservator of Forest on
02.04.2003 has been completed more than 4 years of service, thus
the order was issued without violating any office memorandum.
Moreover as regards to the provision of Office
Memorandum dated 31.12.96, the Karbi Anglong Autonomous

" Council (KAAC) 1} s steded tizeffrebody did not raise any

objection to it. Infact the KAAC has given their acceptance to the

‘transfer of the applicant ordered by the Government of Assam vide

their acceptance letter dated M It may be mentioned here that
it is the KAAC who has the authority to raise objection, if any, and not
by the applicant.

Further, the Chief Executive Member of KAAC who heads
the Council has personally written a letter dated 04.08.07 to the
Government of Assam, Ministry of EnviroanForest
mentioning the direction issued to the applicant for handing over the
charge. Hence, the question of State Government of violating the

- Office Memorandum does not arise at all.

3.4. That with regards to the statements made in paragraph
4.7 of the application, the humble answering respondent begs to state
that the letter dated 21.07.07 issued by the Executive Member In-
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Charge, Forest, KAAC, to the Principa]— Secretary, KAAC, has no
relevancg and got no significance.

3.5. That with regards to the statements made in paragraphs
- 4.8 of the application, the humble answering respondent reiterates
_ and reaffirms the statements made in paragraph 3.3 of this written

statements.

3.6. That with regards to the statements made in paragraphs
4.9 and 4.10 of the application, the humble answering respondent has
nothing to make comment on it.

4. That it is to be ‘stated here that the applicant as well as
Respondent no.5 has already joined in their respective place of

an]} handing over and taking over the charges

have already been completed.

5. That it is stated that the impugned transfer order dated
17.07.07, of the applicant, was issued in the public interest and purely
on administrative reason having no violation of any office
memorandum and there is no malafide on the part of the respondent
authority having no legal force for interference by this Hon’ble
Tribunal and thus this Original Application is liable to be dismissed.

6. That is to be stated that law relating to transfer matter is
well settled and the Apex Court has, time and again, hgld that transfer

being exigency of service, it is for the authorities to decide whom tg/

~_——
transfer where and when and the Court should be slow in interfering(
/ ‘

in such matter. The transfer order of the applicant is in no way

T e
punitive or malafide and hence, the applicant is not entitled to any
relief in equity.
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I, Smt. Monalisa Goswami daughter of Sri Niren Baruah

" presently serving as the Joint Secretary to the Government of Assam,
, Department of Environment and Forest, Dispur-781006, aged about

45 years do hereby verify that the statements made in paragraphs

in the paragraphs 2..2,3:5., 3.4 2 M.AS are being matters of
records of the case derived therefrom which I believe to be true and the rest
are my humble submission before this Hon’ble Tribunal.

I have not suppressed any material facts.

And I sign this verification on this Y 7% Fe4’0 & at Guwahati.
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O.A.No. 208/2007

Sri Chandra Mohan Sharma.
.Applicant
-Versus- ‘

Union of India and others.

Respondcnté.

T{c}fomdcr submitted by the applicant
agamﬂt the written statoment submitted

y the ro pond&.

above named applicant most 7e8] };‘,L.,,.le ’*x: to state as under; -

That your applicant duly r%mrod a copy of the writ itten statoment submitted

k]

on behalf of the respondent no. 1 and 3 and carcfuily gone through the same

and enderstoed the contents ma dy theyein, The applicant s pecifically denies

“L vi,sc S Cm(i;a.w

ES 1 i«
That your applicani v
s a

E

made in the written statement save and cxcept the

vhile denying the statements made in paragraph 3.2, 3.3,

2 4 and 3.5 and further beg to say that it appears that although the impugned

~ x

sransfer order dated 17.07.2007 has been issucd without any public interest

.but on cxirancous ©

consideration as boecause there are other Conscrvator of

Forests, who ware ‘Jms{c*n,h and posted al g with the applicant and in the

meanwhile have already completed more than 4 (four) years of scrvice in

articular station but thoy worc not disturbed il date, whercas the

applicant has becn transferred on pick and choose basis and also on

cxtranoous consideration without the a;;pmval of XKAAC as required under

the ;,,m':s*on of office memorandum dated 31, 12,1996, which is statutory &

o
0
L..o
':'J

nature, mere

wcll as the lett

ce

of the KAAC on the issue and the alleged accoptance as
dated 04,08.2007 of the CEM, ms‘a‘uctmg the applicant te

Ueapmdaa Maan Sharma

BN
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irregularitics. As such it appears that the impugned transfer order datce
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ywahati Bench

hand over the charge, does not give any liberty to aﬁy of the authoritics fo =~
violate the statutory provision' contained in the O.M dated 31.12.1996 under
any Political pressurce. Morcover the memorandum of chargeshecet bearing no.
FRS-74/2007 /125 dated 22.10.2007, which is scrved upon the applicant since
he has approached the Learned Tribunal against the impugned transfer order

dated 17.07.2007, wherein it is revealed that the fransfer order has been issuc

on the alleged ground of receipt of lots of complaints regarding illegalitics, |

misappropriation of Covt. fund and also on the ground of commission offf

17.07 2007 is punitive in naturcﬁthat too without providing any opportunity
the applicant, hence the statement made in para 3.3 is a misleading statement.
It is relevant to mention here that the memorandum of chargesheet has been
issucd to the aﬁp}icant with & malafide intention and all the charges arc
contrary to the records available with the Covcmﬁmnt, A scparate detailed
reply denying the charges has been submitted by the applicant hefore the
competent authority.

{A copy of the memorandum dtd. 22.10.2007 is enclosed as

, ), wnd e Heply Aubmilled by Ike applicant™ is
A,‘nnexum-A )" P enuosed as Anmexure-8.

That your applicant further begs to say that mere handing over the charge in

view of the vacation of interim order passed in Q.A,No. 20872007 cannot be a

-——

ground to make the original application as infructuous as stated in para 4 of

the written statement.

That your applicant specifically deny the correctness of the statements made
in paragraph 5 and 6 of the written statement and reiterates the statements

made in the original applicstion.

In the facts and drcumstances stated above, the original application is

deserves to be allowed with costs.
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T Shri Chandra Mchan Sharma, IFS, §/o- Late Raghubir Singh, aged

£

about 52 years, working as Conservator of Forest {under suspension),
Border, office of the Chicf Conscrvator of Forest (Territorial), presently
resident of Cancshguri, Guwabati, Assam, applicant in the instant

application, do hercby verify that the statements made in Paragraph1to4

arc truc to my knowledge and legal advice and [ have not suppressed any

E + - 4
material fact,

. [
And | sign this verification on this the F___él’_\__ day of May, 2008.

Chondhn Mo Soaron



1. The Governor of Assam proposes lo hold an enquiry agains! Shri Chandra Mohan Sharma,

. . / ' o
"~ 8. Receipt of this memorandum may be acknowledged. o
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NO. FRS-74/2007/ {25~ . Daled.47 Qclober 2007

MEMORANDUM

IFS (under suspension), c/o Chief Conservalor of Forests (Territorial), Guwahati, under Rule 8 of -
lhe All India Services (Discipline and Appeal) Rules, 1969. The substance of the irnpulalions of
misconducl or misbehaviour, and misappropriation of fund in respect of which the enquiry is-
proposed 1o be held is s}ét—oul in the enclosed Statement of Charges {Annexire 1). A slateman)-
of impulations of misconduct or mishehaviour and misappropriation of fund in suppori of wacl;
article of charges is enclosed (Annexure 2). A list of exhibils, documents by which sl 3 list of
wilnesses by whom the atficles of charges are proposed lo be suslained are also encioses
(Annexures s

2. Siri Chandra Mohan Shaswa, IFS s directed under Rulé & () of All Ingin S vices (f_":ti(ifg:iii!-':‘ ,'
and Appeal) Rules, 1968 to submil within 15 days of the roceipt of this Memormdiuin a waitien
slalement of his defence and also lo state whether he desiies 1o be heard in PEISU,

3. Shri Chandra Mohan Sharma, IFS is informed Ihat an enquiry will be held in respect of those: |

articles of charges which are not admitted. He should, therefore, specifically admit or deny eacih
article of charges. - S

4. Shri Chandra Mohan Sliarma, IFS is futlher informed that il he does nol submit the wiillen
stalement of defence on or before the dale specified in Para 2 or does not appear in person
belore the Enquiry Authorily or olherwise fails to or refuses 1o comply wilh the provisions of the
Rules of the All India Services (Discipline and Appeal) Rules, 1969, or the orders / direclions = **

issued in pursuance of the said rulzs, the Enquiry Authority may hold the enauiry against him ex-
parte. :

L.
F M
e i
Lo

5. Altenlion of Shri Chandra Mohan Sharma, IFS is inviled to Rule 18-of lhe All India Services: .
(Conduct) Rules, 1968, under which no member of the services shall bring or allempt lo bring any -+ R
political or outside influence lo bear upon any superior autherity to fuither his interesls in especlyes .
of mallers perlaining to service under the Government. S

PRI
N

By Ordler in llhe name of lhe Govemor of Assar_n

vt

B

- 7 ) i ! 1’
MAY l_:-‘_ut}j’ R Environment & Forest Deparliment

7 -

uwahati Bench :

Contdtop. 2
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| ANNEXURL|

.- - ARTICLE QF CHARGES

1

Clnrz,e No. 1 :Gross mis-conduct and un- rmlh()rlsedt Commumc'mon of

l 3

ml'onn.lllon' ) Do O
r T . ST . .

jiml while bllrl C.M. Shaund IFS was the Conservator of I()rcsls in- -

/ Lh‘ng, of Karbi Anglong Circle fFom 1(; 04.03 o 3i.08.07 lnl ol Lmnplmnls

+ regarding iI_Icga!itiqs, mis-app,roppallon of Qovl. fund, and 1rregularlues have
“been received by the Govt. Aci:_ordingly Shri C.M. Sharma, IFS was transferred
“vide Govt. order No. FRE.6/90/272 dated 17.7.07, with a direction (o hand over
-charge (o Shri 8.8, Rao. Though Shri Sharma 1S had completed more than 4
years in the same post but he refused to obey the Govt. order and in vmlalnon of

Rule 17 of All India Services (Conduct) Rules, 1968 and without any priot
sanction of the Govl. approached the Court for c;mcellalior'l of trﬁqsfcr order
issucd by the Gowt. ol Assam. To vindicate his stand and to kecp the court in
dark he wnnexed a confidential letter (classilicd as a seerct document) duted
27.09.2004 |5\ULM@

Forests, Karbi Anglong Autonomous Council 1o Shri P, Bordoloi the then

Minister i/c Forests, Govt. of Assain in violation oI Rule ‘Lol'/\ll India Services ™

W . ~
(Conduct) Rules,1968. 1t is not known how Shri C.M. Sharma, IFS couid lay.
!
hand bn such a sceret dm.mmnt ahd pmduu,d in lhu [Hon’ble Court for
.l'u.h(_)lhll Bain. /\Lumllnyv Slnl C.M. Sharma, IFS Collservator of Foresls was,

asked to explain his conduct within 15 days vide Govt, letler No. FREL {0547/ 21

F—

{
dated 26 .(}f).()?/ but he lailed to submit any reply il date.

Therefore, Shri C.M. Sharma, 'S is charged with PIOSS - INis-

conduet and unauthorized communication of information.

- "1 . ii
- » 4 s
e .
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i CemralAdmmmmﬁww‘mmmm? ‘_

That while Sri C.M. Sharma, IFS wasg poqlcll as UiTConservator—of

Forests, Border, ollice of the Chlcf Conscrvalor of lorcsls, Territorial, Assam_':

~he was asked (0. appear before Shri B.B. Dhar, 11, CCF, HRD. &

Vlgxlancc Assam vide: letter No. PG. 258/8/2007 dtd. 28.09.07 in conncction |
g .
wilh prc,lumnary vnglldncc cnquiry instituted by the Govt. into the aIlcganns

agamst him for lrrcguhu ‘appointments, defalcation and mis- approprmlmn of

- Govl. funds, non- implenientation of Plan Schemes and other mq,ulanllcs

during lns lenure as the Conscrvator of Forests, Karbi Anglong Circle, Shri
C.M. Sharma, I[ S. fa:lcd to appear before Shri B.B. Dhar, IFS, CCF, HRD & |
Vigilance, /\xsam on 03.10.07 bul instead sent letter No. CM//\IIcg,ahon/Z()()?-"’?"

——— e,

08 dud. 01.10.07 whuu i be asked Siri 3.13. Dhar, 1IS, CCE, HRD & -

——

Vigiiance, Assam *not 1o proceed with the motter Gll Cuum:il fates any
decision in ¢his",
| i
:" :
Shei C.M. Sll'dl_’lll;l_,' s Crnnscr\'ul()r ol Forests, Border Office of the
CCI (Territorial) /\ssahn was asked o appear vidc letter did. 28.9.07 pursuant , '

e

lo the Govl. letter No. FRE-89/2007/82 did. 17.09.07 but he willfully abstained
from appearance oclm lhc, CCcr lll(D & Vl{:lldnCC Assam on 03.10. 07

Therefore, Shri C.vi. Sharma, 1FS s charged with msubmdm.llmn

and flouting of Govt, order.

“Charge No. -3 : (‘(mmv.mcu in l“Cg:lllllC‘v in Violation of the or(lu of

the Iow’ble § Supreme Court,

That while Shri C.M. Sharmia, 1FS, Conscrvator of Forests Was' -

cabege ol Karbi Anglong Circle ilegal sawn. timbers were deteeted by the

Haowble Fixeeutive Member il Forests cle. along with focal Senior I{'()!‘E;,;&sgu-'

I . Y




it ety e

ST

e

*
ﬁ

e rram R e mraamoy

~authority enlrusted this cnquny to Shri J.S, Bw

'dny report to the (,ouuul Authority.

Saw mill was lound- running without a saw mill Licence. Honble Gxeeutive
ciber, ifc Forcsls. dirceted the staft o tdkc munujlulc action as per law

Keeping in vww the gmvnly of the l“C[,lelllCS as per the orders of the Iton’ble
Excculive Munbcr ilc IF orcsls Shri C:M. -Sharma, IFS, Conscrvaltor of I orcsls
was askx.d {0 unqunrc into lhc alleged irregularitics observed by the.tlon’ ble-,
Lxecullvc Member, i/c F orests, Karbl Anglong
Rd_jk.lldld Mill, - Diphu - on,

KAAC/] /anunry/l/lOOS 06/2959 dld 16 0

_f———\_

¢ into these |llcg,ahuub nul without any viders lrom the Council.

DIFO, N.A. Division and Shri;

DFO, Ka1b1 Anglong Last Division. 1t is not known why no;-
report on lll%uhlzus and m

"Autonomous Councnl at M/s.f
Saw 05.01.06, vide Tctter No.

nol Lenquire

J.N, lla/anka

laken by Shri . M. bhdmm I b despite the

Mcmber, 1/c l*orcsls.

directives of the Hon'ble Lixceutive”

Shri C.M. Slmrma, IS on 30.08.07 convened

a meceling as per the
minules  of  the

Mcmo  No. CF/KA/.SawT-

allowed rcncwui the Saw

.mcclinb issucd vide his

Ml“/LlLLIILL/S/ZUOS ()()/1008 12 did ‘30.08.07 he

Mill Licence based on “the enquiry n.pml dated 22.08.07 given by Mul LN,

llazuukd DFO, Karbi Anglong, East Division and Shri J.S. Bey, DFO N.A.
Dmsmu Diphu w1lhoul any permission from (he Cuunul Authomy Shri C M.

Sharma IFS, (,onscrvator of F ores(s did not conduct the enquiry rcgardmg

dclccuon of illicit hmbus bung, .Sawn itlegally within the saw mill without the |

licenee for 2006 in uttcr dis-regard to the orders of the Ho’ble l‘(u.ullvc

Mcml)u‘, ife Forests, K.ubn Anglong Aulunnnmu\ (nunul noi he submitted

Therefore, Shri ‘C.M. Sharma, 1IFS, is charped with connivance in

illegalities in violation of lhc orders of the Hon'ble Supre

me Court.

Centra: mﬁm

1 .00. Shrl C M Shanna I S dld .

casures for cancellation of saw mill licence were, T

Admmlsfmf?'m Tﬁbu é@k
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Charge No. 4 Defaleation and mis-appropriation of Gove. fund with

v

wlerior motive,

That while Shri C.M. Sharma, IS, Lonsc.rvalor of lmcsls wias - in-

charge of Karbi Anglong Circle, he submiticd a Bill to the Chicl Engincer
(Flydro), ASEB vide letter No. € A/K/\/I’nwu/Z/‘)‘) 2005/418 did. 01.07. 2005,

...... 01.07.2005,
suzreplitiously withoul any 1nlonnal|0n lo the State Nodal Officer, Govt. of
Assam asking for deposition of Rs 3,68,62,042 which had been asscssed and
m(oumd (o the State Nodal Officer on account of diversion of 582.899 Hd of
U.S.F. arca, 3.888 Ha of Plantations and 529 Nos. of trees valued at Rs
12,00,718.00 by (he Principal Secretary, Karbi Anglong Autonomous Cou; icil,

Diphu vide letter NO: KAAC/P-2 9/(M|su)9‘i/1223 did. 17.8.2001. "This amount

of Rs. 3,08,62,042.00 was send (o Shrl C.M. Sharma II'S by the .Projcct( N

Manager, ASEB, vide his leter No. PM/KLHLEP/A-I(Forest)/05/1447 (.
06.01.06 without any information (o the State Nodal Officer and the State
Govt. Shei C.M. Sharma, 11§ (Iu:p(»ﬁﬂt:(l the amount in the PH, Account
operated by him. |

Shri C.M. Sharma, 1FS without auy information (o the State Nodal

Officer and (he Slaﬂlic Govl. started expending the fund {rom 22.03.2000
through the DIFO, Hamren Dividion, The matter was taken up by Dr. U.P.
Upadhyaya, Additional Director, North Castern Regional Office, Molil:, Govl.
of India, Shillong vide his letter NO. RONE/ENAIASALEP/4/4931-32 dud.
01.03.06 wherein iic specilically mentioned that ihc Project Arca falls within
the USI calegory and altracts the provisions ol the I1.C. Act’ 1980, | urther, the
State Nodal Officer also requested Shri C.M. Sharma, II'S to deposit the fund
~in the CAMPA mu/lcdmlcly within two weceks as per directions of the Hon'ble
Supreme Court and lhe Director General of Forests and Special Secrelary,

- MoEF, Govl. of Indm vice letler No. FFG.27/Nodal/KEIE Project daled
31.05.06. But Shri C.M. Sharma IS in total dis-regard had failed to deposit the

defaleation and mis-appropriation of Govt. fund with ulterior nioti

fund and continued to expend the fund through the DFO, wmiren l)ivisi?"\ e
Therefore, Shri C.M. Sharma, IFS s charged m& T3 dii
5’3,» e e

H

ey
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Lh.u gm Nu 0.5 Connivance in illepalitics in Violation of ilic in.C.
e 'W‘-ﬁ' Act’1980 and the Supreme Court’s orders,

—q-

That while Shu C.M. Sharma, IFS Conscrvalor of F orests was in-charge

ol Kdlbl Anglong Circle large-scale illicit felling in the Matipung Reserve

lor:c.sl:», Daldoli Reserve Forests & Dhansiri Reserve Forests had taken place.

and illegal construction of road through the Reserve Forests of Malipung upto

Dhansiri lcading 1o clcamncc of Feak and. Bamboo plantations and

cncroadnmnl of TForest arcus took place.

\

The matter was taken up by Shri p

Jolson Bey, llnn blc Member of Autonomous Council and Ex-Chief Execcutive

Munbu Karbi Ang,long Aulonomous Council w-lll the Chicl Conscervator of

lou,sls Cenlral, Govl ol India, Shillong who in turn took up the matter with

the l"rinupal Chicf Conscrvator Forests of Assam, Shri C.M

djrcclcd (o take immediate action and (o submit detailed report aller personal

anuny vide lelter No. I'G. l(,llll%ullllus/KA/OG dtd. [04.08.06. But Shri C.M.

bhdrma 1F'S did not take any action and instéad cennived in the 1llcg,ahl:cs by

allowmg cnu“‘r‘lumn( illicit l«.llmgs and non-forestry .lulmlu.,s "~ of

construclmn within thc Reserve TForesls in violution of tie provisions of the -

F.C. Acl’ 1980. : !

l’hcrcfmc, Slm C M. Sh.nm'\, LES is clmrgcd wilh conmv.mce in

Suprcmc Court,

A ~y
(‘ O\/‘\ «
- S A
Commissioner & Scerd
_ Govl. of Assam
Q;S;’ '  Environment & Forest Deptt, Dispur

. Sharma IFS wag v oo
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The Commissioner & Sceretary
Government of Assam,
_Environment & F orest Dcparlment S

" Dispur, Guwahati - 6.
|

L

Ref:- Memofan_dum of chargeé issued vide Communication bearing-
No. FRS’-’M/ 2007/ 125 dated 22.10.07. |
i

- Sub:- Wrilten Statcment of defence.

Sir,
With due deference and profound submission, 1 beg to lay belore your

honom the 1ollowmg lew lines for kind consndcmuon and ncccssary action;

That T am an IFS Officer of the 1984 batch belonging to the Assam
Segment of the Assam Meghalaya Joint Cadre. I have had a blemishless
service carcer which is now being sought to be undone by way of issuance of

the memorandum of charge, under reference.

- On’a perusal of the charges levelled against me vide the memorandum

| of charges under rel‘c;*cncé it is clear that (he charges pertain to my tenure of
_scn'\;icc with the Karbi Anglong Autonomous District Council. My services

were placed at,the disposal of the said Coun::i! by the Government of’ Assam

vide order dated 02.04.03 and 1 ¢ontinued to serve under the said Council till

——

01.09.07. The charges levellcd against me having pu}‘pux‘icdly Aroscn in course

of my scr'vi'cc with the said Council and the Counci) having not preferring o

bring any charges aguinst me and ﬁ'ulso having nol made any request to the

Governmment of Assam for having any such charges, the Government of Assam

cannot suo-motto proceed to [rame charge against me on this count.

That in the back ground of the said factual matrlx I would like to raxse
belore your honour the following’ |)1(,lmun.u) Ub_]CLliOlls \Vllll repard 10 lhc

memorandum of charges under reference;,

¢ év o -
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PRELIMINARY OBJECTIONS:-

t oL f

V.
Y _'

1. | That a mere perusal of; i

|.‘-Ml‘4

he m{«emprandug} of charge under
( ey 5V A "'4 LT

refcncncc, would rcveai that all the ﬁve charges as flﬂ!]_l\e:d ’qgamst me therein,
per tain to the services rendered by me wuh thc Karbl Arilglonzg Auionomous
Council. It is further revealed that the Council has ncver‘prefvervred to bring any
-charge against me. The Council vide léttcr dated 26.09.07 (Anncxurc - 1)
. —l
informed the Government of Assam (hat allegation, if any, may be referred to
the Council as 13orest§i is a trans{erred subject to lhve Council. In this view of the
matler, tl_le Government of Assafn cannot suo-motto institute a disciplinary
proceeding against me and as such the memoranduiﬁ of charges under
reference has been issued without any locus-standi. The memoranduin of

charges under relerence, tl\.ex(,Iore, requires to be withdrawn.

The nature of charges levelled against me vide the memorandum of
charge, under referencé, clearly reflects the malaﬁdc behixlld the issuance of the
same. 1t is feared that the memorandum of charge under reference is nothing
but a -ploy to gef back to me for the initiative taken by me for having my
gricvance wnh 1egard {o an order of transfer dated 17. 07.07 redressed by
assailing the same before the Hon’ble Central Adminisirative Tribunal. This
contention is proved Lo be correct merely on perusal of the ingredicnts of
charge no. 1 wherein an allegation has been levelled that ] had approached the "
Hon’ble Tribunal without prior sanction of the Government.

/ :
2. . That the manncr and method in which a disciplinary proceeding
is to be instituted against an All India Scrvices Officer and the authority
competent o institute such proceeding has been prescribed under the
provisions of the All India Services (Discipline and Appeal) Rules, 1969. The
provisions of Rule 7 (b) of the said Rul_ci,ol’ 1969are quoted below;

'
I

Yo f such® act or omissien ‘was cemunitted after  Iis
|
appoiniment (0 the services-

’

(i) Whiie he was .scrwng in connection with the affmr.s of a

State, ‘or is deputed for scrvice ander any company, association or

Lt
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- sanctioned him the leave; or

a local authority set-up by an Act of the Legislature of that State, the
Government of that State. o e ]

3

(u) While he was on trauuhg, the Central Government
unless the selection for the lrauung was done by the State Govemment

and the cast of the Training was entirely borne by the Siate

: !
Government. : ‘ '

(i) While he was on. leave, the Government - which

(iv)  While he was under suspension, the Government which

placed him or is deemed 1o have placed him under suspension; or

“

(v)  If such act or omission is willful absence from duly after

the expiry of leave, the Government which sanctioned the leave; or

(vi). While he was absent from duty otherwise than on leave,
the Govemment which would have been competent fo insftitute

dtscq)lmary proceedmg!s against him, had sucl act or onuss:on been

commit.ted :mmedmtely before such absence from duty; or

(v/ir') The Central Government, {n any other case, shall alone
be competent 10 institute disciplinary proceedings against him and,
subjéct,'to prairisions of sub-rule (2), to impose on him such penalty
speciﬁer[ in Rule' 6 as it things fit, and the Governmeinf, company
associations, body of individuals, or local authorily, as the case may
be under whom he is serving at the time of institution of such
pruceedings shall be bound to ‘rcmler all reasonable facilities (o the

Government instituting and conducting such proceedings.”

In my case the charges framed against me pertain to the period of

scrvice rendered by me with the Karbi Anglong Autonomous Council. The




. memorandum of charge under reference. The ch

N

" Karbi. Anglong Autonomous Council_ﬁguring in the Sixth Schedule of the

Constitution of Ipdia is governed by the Provisions of Article 244-A of the
C01lstiluLi011 of India. In terms, of the provisions of Article 244-A of the -
Constitution of India, it is the Parliament who by ~law may form an
Autonomous State, within the Stale of Assam comprising all or any of the
tribal areas specifnf:d in Part - I of the table appended to Paragraph — 20 of the
Sixth Schedule._}"l‘he Parliament can also creale a body to function as a
legislature for '@he Autonomo’ué State. In this view 6f the mattér, it is thé
Ccnlral.Govemfnéﬁt who under above quoted Rule 7 (b) (vil) is competent to
institute the. disciplinary proceedings and Govermment of Assam is not
cmpoWereq {0 institute proceeding and thereby' put me under suspension under
the provisions of the All India Services (Di-svip line and Appeal) Rules, 1969.-
As such, the: mcmomndum of charges under reference and suspensmn order
dated 11.10. 07 are clcmly without jurisdiction. The very initiation of the
proceeding agamst me being in clear violation of the provisions of the All
India Services (DlSClpllllC and Appeal) Rules, 1969 the continuance of the
same’ is not called for and the memorandum of charges ‘under reference and

suspension otder are required to be withdrawn.

That the above noted preliminary objections may be closcly perused by

your Honour and 1 may be granted justice by dropping the proceeding being.

sought to be mmatcd vide issuance. of the mcmomndum of charge. tinder

relerence.

Without prejudice to the preliminary objections taken by me with regard
to the n’minli{inability of the memorandum ol charge under reference and also
without pi c;udlcc to my n[,ht to prefer an cifective and delailed reply on
pelling 1clc.vanl records cle as’ pmycd for vndc nmy commt.mcallons dated
27.11.07 and 06.12.07 and inspection of documents and files concerning my
{ransfer datul 1/07 07, hu,'nun" commitlee for wood based industrics for
Karbi Anglong, eviction of encroachment of IForests land (Kdrbl Anglong) and
Karbi Langpi Hydro Electric Project ete., 1 prefer my _:reply to the charges

[ramed against me vide the memorandum of charge under reference as undecr.

At the vexfy outset I deny all the charge levelled against me vide the

-oes as {ramed against me are




' all perverse, vague and indeflinite. The aliegations, as levelled dgamst me, are

all baseloss and have been 50 levelled wnhout ﬁrst appxecmtmg the actual facts

as cxxstmg m the matter. The.bhal ges’ l‘ramcd agamst me and the matenal relled 7

- ‘.:':i".l;,\,.f-
thmeon do not dlSClOSG any mlsconduct on my part Fh T
”:.'_m.“{'.lﬁ:,h!'.'ﬁ.)'

.
EFEE AR ufU\

A. . That with regard to the charge no. 1 as fralﬁed dgainst'me vide

the memorandum of charge under reference, cutegoricnlly - dc,ny {the saine und .:
_state that the allcgauou as levelicd against me therein are vague to the core of it

and the same does not reflect any misconduct on my part. While it is true that I

was subjected to transfer vide issuance of order dated 17.07.07 and 1 deemed it

fit and proper to have the matter looked into by a court of law. Further, my
stand was vindicated by the Hon’ble Central Administrative Tribunal by taking
cognizance of my application against my said transfcr and was pleased to order 5

for maintaining status-quo. That 1 was transferred by Government of Assam

due to some so called complaints against me and [ refused to handover the

. I~ - !\ . -
charge to Sri 8.8. Rao, IFS, is not based on facts and the same is categorically

denied by me. The Rules governing ‘me and also the Central Administrative

Tribunal Act, 1995, no where specifics lh'at an Ail India Services Officer ‘
caunot approach a court of faw Without obtaining prior sanction from the
Government concerned in this rcgard.ﬂln this context the charge levelled
against me that I had approached the court for cancellation of my transfer order

without prior sanction of the Government in purported violation of the

provisions of Rule 17 of the All India Services (Conduct) Rules, 1968, i
clearly llllSUStail]able and the same does not disclose any misconduct on my

- part. The provisiops of Rule 17 of the All India Services (Conduct) Rulcs,
1968, has got no application in the present facts and circumstances and the ‘
same is applicable only in the event when the official act has been the subject ’
matter of adversé criticisim or attack of a delamatory character. |

i

i

The charge that I had sought to keep the court in dark and had annexed a
confidential letter daled 27.09.04 issued by the then Exe_cu-live Member I/C

' . . .
Forest, Karbi Anglong Autonomous Council and that 1 had“falllv_gd to disclosc as

to how I could lay my hand on such a document and produced the same before
the court for personal gain, is catcgorically denicd by me. It is stated that in' . \

response to the Government communication issucd undseletter No. FRE. 105/

3 HR
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. 1
07/ 21 dated 20.09.07, | had vide my communication dated 09.10.07,
. (Annexure —. 2) replied within the time period 50 Speciﬁcd to the said

allcgatlon and had therem clearly stated as to how the sald documcnt came to

my knowlcdgc and possession. Relteratmg the stand. taken by.me in my said A

communication dated 09.10.07, 1 state that the then Executlve Member, i/c ’
] Forest, Karbi Angiong Autonomous Council had vide lns commumcahon dalcd

30.09.04 forwarded to me a copy of the commumcahon dated 27.09.04. The

copy of the commumcatlon dated 27.09.04 as produced by me before the

Hon'ble 1r1bunal is in fact a copy of the said commumcatlon as forwarded to

me by the then Executive Member, i/c Forest, Karbi Anglong Autonomous

Council, Moreover, the said communication dated 27.09.04 was never treated.
as a classified secret document and the then Executivc'M‘émbcr, i/c Forest,
Karbi Angloﬁg Autonomous Council had forwarded to me a copy of the said
communication dated 27.09.04. As such, the allegation as levelled against me

of violating Rule 9 of ALS (Condpct) Rule, 1968 in this connection is without

any basis whatsocver.

In view of the above, it is clear that the charge no. 1 are all perverse and
do not disclose any misconduct on my part. The charge no. 1 as such is without
. . ' L I ; . -5"‘
any basis and has been levelled against me without appreciating the matter in

its proper perspective. " . : IR

B. That with regard to the c'hm‘gc ne. 2 framed against me vide the Lo
. memorandum of charge under rcl'el:éncc 1 categorically deny the same and state
that 1 had inno way even contemplated to disregard or dishonour the enquiry
that was proposed to be carricd cut by Sri B3, Dhar, lI’S,' C.CFE. 1 2
categorically deny that I had willfully abstained from appearing before the said
enquiry officer. The communications forming the basis ol the said charge
. would show that the enquiry that was sought to be held was in relation to the

purported anomalies alleged against me, to have been committed by me during -

the period of my service with the Karbi Anglong Autonomous Council. In
view of the said purported allegation, it was the authorities of the said Council
Awho had the jurisdiction in the matter. The Council authorities had vide’
communication datcd 26.09.07 informed the Joint Secretary, Forest, Assam

“that Forest is 'JI'I entrusted subject to the Council aﬁ@g;foru allegations, il
44 ﬁj iy )




subject to* the Councrl It is, pemnenlf

; /-/;'/'

~any, against me, may be referred to the Councrl The Councrl being the

appropriate authority to 1ook into the matter, the Govemment of Assam could

;. not haw proeceded suo—motto Fur_ther, Srr B B Dhar, ., 11<S CCF had already

B 1‘ tﬁ‘ ‘,I--w :éw}»‘!ﬁ{ '_

-f}approached the aulhorrty of Karb1 Anglong:Autonomous‘GCuncd in this

! 'q za "’11" Lo

~connection on 31 08. 07 and met the Forest Ofﬁcral mcludmg the undersrgned

.at, Dlphu Sr1 B. B Dhar IFS CCF- 1nformed that Councrl assured 1o look mto

i \‘

* the matter and dec1s1on 1f any will be commumcated later ‘J*As snchl had only

requested  Sri Dhar, 1YS CCF vide my commumcallon daled 01.10.07

(Annexure — 3) to keep the enquiry in abeyance trll a, decrsron in the matter is

arrived at by the Karbr ‘Anglong Autonomous Councrl My sald request in the

',1,,,-.'4.

- fact and circumstances of the matter cannot, be.in any manner be construed to

be an act of msubordmatron apd/ or of flouting Government order My above

. conlentions were 1emforced by the. Councﬂ’s decrsron asking Government of

;Assam to refer the allegauon if any to, the Councrl as forest, is a transferred

bl
0 mentron;{lere"llrat aﬂer the said -

i%.ur ¢ J'M‘_,"Bl *z‘u I SR

development,,there was no further proceedmg in the:rnatter mvolvmg me and I

4, \ ly Lty - n‘~ o4 “)}j‘}:.‘g lidwvf{j\%{%","&i‘ 'f 'J B

- was never commumcated with any. decrsron towards rejectmg the prayer made

by me vrde my communrcatron dated 01.10. 07  The . sard facts and

'cueumstanccs clearly reflect that the charge no. 2 is pcrverse and no

misconduct.can be attributed to me basing on the same.. -

In view of the above, it is clear that the Lhargc no 2 are all perversc and
J" 55'1 fu

do not disclose any misconduct on my part. The charge no. 2 as such is wrthout

" any basis and has been levelled against me without appreciating the matter in

. Lo
its proper perspeclive.

C.. - That with rcgard to. the charge no. 3 framed against me vide the
memorandum of charge, under reference, categorically deny the same and
state that on receipt of ‘Council’s communication dated 16.01. 06 an enquiry
was ordered by me, with intimation to- the Karbr Anglon;, Autonomous.
Council, with regard to the allcged arregulmtrcs as observcd by the then E.M,
Forests, Karbi Anglong Autohomous Council. Being the Chairman of the
licencing commitice for Karbi An;,lon;,, | had deemed it fit and propr.r not to

have the said enquiry conduéted by me and Iherelore demded to have the said

. allcpations cnquned into by a tcam of DFO’s s0 that a iarr and .urrjbrased vrew
4 QJAJ 3_?-;?*‘*‘
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can be taken by the licencing committee. A leam of seniol‘ DFO’S 1. ‘:

Wit 1A ivmodt on e -kkt Co
Bey, AFS and Sri 1} Imzanka AI*S SO constltulediexammed the n

checked the sald saw mill’ thoxoughly As per the cnqun‘y

report. submnfted by

‘ﬂ‘uu\

them no uregularlues were found, as: sought for m the above mqulry A

sepauate report was also called for by me from Sri RP Smgh IFS, DFO
- concerned and he had submitted the report hlghllghtmg that no irregularity was
found and the said mill was not 1unnmg smce January 2006 The hccncmg
commiltee on consideration of the said enquiry report proceeded to arrive at a
decision to renew the licence of said saw mill, The said stepe Were taken by me
strictly in accordance with the procedure prcscubed and llcencmg Committee
had for the purpose considered the enquiry report avallable on records. It is
pertinent o mention here that the licencing commitlee as per rule is
empowered Lo take a final decision for renewal of licence for.saw mills and
there is' no requirement for seekihg permission/ approval of Council in this
regard. However, the Council was kent informed about the matter m this regard
(Annexme —4). 1 calegoncally state that no dxrecuon of the Hon’ ble Supreme

R - . i "'«Lr‘n qu} Q{ tl’
Court has been v1olated masmuch as .the,,hccnce of the‘ saxd saw mill was

A

renewed by the licencing comimittee s on li.e basis of ﬁnumg of enquiry

commitice and by following the procedure prescribed.

The charge that there was violation of the directives passed by the

Hon’ble Supreme Court in the mdlter is clearly unsustamable and the
Ly

BRI

directions of the Apex Court have been sought to begapphcd out of comcxt

which is uncalled for. , ' ‘

/

In view of the above, it is clear that the charge no 3 are all perverse and

do not disclose any mnswmlucl on my part. The chal;,e no. 3 as such is wnhoul

any basis and has been levelled against me without appr{ee;aung the matter in

its proper perspective.

-

That with regard to the charge no. 4 framed ﬁa;,amst me vnde lhe
s _,,M AR

eharge uitder lefcrencc, 1 catcg,oncally;cieny the. same :1m :

D.
memorandum of
state  that KLIIL Projcct pvas given Envnronmentalj.-_Clearance by the

Depattment of Science and Technology, GO, vide datcd 30 01.79 and 642.628
Hectare of sarkati and patta land were handed over to the ASEB on 27, 03 80

1.

‘ratter anguwahaﬁ Bench

- A .:; .




» :M.K. Dhar, DO Hamren and the undchIgncd On being satisfied that the said

by llu. Assnstant Revenue Officer prior to

(Conservatlon) Act, 1980 are not appllcable for K.L.H.
="l*orest clearancve for K L. H E

s ASEB (Annexure

fund - of Rs.’

Environmental aspects which necessitated the release of fund by the ASEB (o

CF, Karbi Anglong under Karbi Anglong Autonomous Councﬂ vide dated

06.01.06.
i 4

With regard to the show cause notice dated 01.03.06 (Exhibit — XV)
issued to ASEB by CCF (Ccnlral) GOl Slhllonb for ciearance of said project
under Forest (Conservation) Act, ,"1980 and compliance of measures as

stipulated by the Science and Technology Department, the matter was clarified

the enactmen
(Conservauon) Act, 1980 (Anncxuxc 5,6 & 7). As such provisions of Forest

E PrOJect Accordmgly,
prOJect was xssued vxde dated 04 02. 05 by me to; |

—8) wnth mtxmatlon to PCC}' Assam and MOLF Govt of
“-India along w1th relevant documents which enabled the ASEB to draw NEC

d¥fahati égnch

100+ Crores. While clearing the said prOJect in 1979, the‘
Departiment of Science and Technology, GOI, stipulated for safeguardmg ail

by Sri A.C. Bhuyan, Chicf Lng,mu.r (Hydro), 'ASEB (Anncxure - 9) in the

meeting held on 24.03.06 at Shillong, The said mecting was attended by Sri A.
Swargiary, IFS, then Nodal Officer, Dr. V.. Upadhyay, Addl. Director, Sri

~+ show-cause notlcc had no substance, the same camc to be withdrawn on

31.05.06 by the CCF (Central), Govcmmcnt ol India, Shillong (Annc\uxc -

10). As mentioned in the charge that mformatlon regarding release of money

by ASEB was not given to the State Nodal Officer i 1s lactually in-correct as the

same was clcarly-’fnentioncd in the above meeting at Shillong and subsequently
ASEB vide No., ASEB/ CEH. 76/ 94/ Pt-11/ 45, dated 25.04.06 (Anncxure- 9)

informed the PCCF, Assam about the same. Mode of’ cxpenditure of moncy as

well as delailed approved plan wilh totdl area to be covered were specifically

mentioned in the said f\nnc,‘mrc| - 9 and was in the knowledge of PCCF,

Assam. llence the charge that the {und was being spent without information to

the said Nodal officer is without any substance.

i

Pursuant to the decision of withdrawing the show cause notice it was.

clear that the said project was not altracting the provisions of F orcst\;“'""

(Conscnvallon) Act, 1980, It is sulprmng that the same Nodal Ofﬁccr who was K

.’ -'i'
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shot a letter dated 31.05.06 (Anticxure - -ll) asking to deposit moncy wilh
CAMPA as released bv the ASEB. Accordmgly, it was agam clarified to. the
'Nodal Oflicer by me v1de lclter dated 04.07.06. (Annexure - 12) that ASEB had

released the funds for: safe guardmg of Envxronmcnlal aspeets as stlpulaled by

the Department of Smenoe & Technology, Govcmment of India while issuing

Environmental Clearance in 1979 for the said project and ASEB had acqu:red:
the revenue/ Patta land for construction of the said Hydro Electric Project on
27.03.80 prior to the enactment of the Forest (Conservatlon) Act, 1980.

Therefore, the fund recelved form ASEB need not bc deposited with CAMPA

'maamuch as the directives of the Hon’ble Supreme Court of Indla and the

Government of India have got no application in the said matter. ‘ ~ o

Thus, it is evifdcnt that there is no defalcation and no misappropriation
-~ of fund as alleged and the matler 'has been twisted so as 1o hoist a charge
against me. I categorlcally state that a proper examination of the matter would

have brought to the foxchont the hollowness of the char{,c No. 4.

¢ , .

The action [511111 for Catchment Arca 'l'rcu(lmcnt Plan (CATP) was
| picpau,d in consultatlou w1th CCF (Central) Government of India, Shillong
and was apploved by ihe authority of Karbl Anglong Autonomous Council
(Annexure — 13). A“part‘ of the {und carmarkéd for the purpose was rcleased o

the DFO 1~la1m'eﬁ, \;{zl'io‘is the implementing authority, as per approved plan, so

as to. ensure that the compliance report on environmental stipulations with
- requisite (iala'coulc;l/bc submitted to the Government of India, as directed by
“the CCF'(Cenlral); Government of India, Shillong. The said work of CATP
exeeuted I')y DFO Hamren was verified in the field and monitored by an [
independent monitoring committee and a copy of monitoring report reveals

that the said project is being implemenied as per the plan (Annexure - 14).

In view of the above, it is clear that the charge no. 4 are all perverse and

" do not disclose any misconduct-on my part. The charge no. 4 as such is without
any basis and has been levelled against me withoyt appreciating the matter in

its proper perspective. -




. A w

' D/O/

el - That wrtll regard to the Lharbe 1o. S ramed qgatnqtﬂ_n_' :

munomndum of clmrgc under 1clucnr,c 1 categorically deny th%x‘d
. stalc that action for ev1ptmg-of encicachers in 'Matlpuug DCRF who are mainly
- victims of ethnic cldslreé of 2005, had becen initiated much prior to the receipt
- of . complaint sent:l‘)y:the PCCF, Assam and efforts were - being made

continuously in this regard (Annexure — 15, 16 & 17). Prompt action was being

taken by the DFO concerned by mlensrly'ng, patrolling, lodging of FIR’s,

seizure of timber, arrest of culprits cle. (Annexure — 18, 19 & 20)

The road through Matipung to Dhansiri via Matipung DCRF is a
District Council road recognized in the Assam Gazette dated July st 1979 . | :
(Anncxure - 21) and is being maintained by the Council since its inception

! prior to the promulgation -of the Forest (Conservation) Act, 1980. Hence,

question of violation of Forest (Conservation) Act,.1980 as alleged does not

" arise.
i o
1t may be mcmioned that prompt & proactive actions were taken to : k w
control illcgal fcllmg of trees in Doldali and Dhansiri Reserved Forest by the ¢

DFO concerned: scckmg co-operation from the Police and Civil authorities. o ;f
-H V’P\h
“The steps takcn _in the maller was being closcly Monitored by me and I was
involved in lhe matter by co- -ordinating with all concerned. (Annexure — 22,

23, 24 & 25). Public meelings werc held involving civil and police official and
“public. 1cprcscntahve including local EM, KAAC for creating public :
awareness and seekmg their co-operation for preventmg illegal felling etc. On j
my initiatives, Sc(,hon 144 banning illcgal felling and movement of any kind

of timber in the Malipung, Doldali, Dhauisiri etc were imposed time to time by |

the District Magistrate, Karbi Anglong,

, s Further, it is stated that designated camp of cease fire cadres of DHD

were established in-the said Doldoli RuF. in the year 2002 in violation of [Forest
(Conscrvation) Act, 1980 and orders of the Hon'ble Supreme Court which
spcciﬁé;ully prdhibit e use of Forest land for non forestry activities. The said
violations ocecasioned during the tenure of Sri 13. B. Dhar, iFFs the then
Conscrvator of lForests, Karbi Anglong. Sri Bﬁ. 1. Dhar, IFS, took no action

neither informed the concerncd authoritics against such blatant violation of the
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foxest (Conscrvanon) Act 1980 and also the ordcr% of the Hon’ble S

Court of Indin issued in tlm conneetion. lluwcvu {he undersigned un

under the Council, unmcdlately took initiative in the matter and with. dué

intimation to lhc Councﬂ as well as Government of Assam, rcquested for

takmg necessary actton for shlftmg of designated campus from Doldali

Rcsexvc Forest (Anncxure .26, 27 & 28). The activities undertaken by the said

aclwlsts of DllD in their said camps cxisting within the Doldali Reserve Forest

is thc main 1eason behind illegal felling and other illegal activities taking place
within the said Reserve Forests. The ground rules for these designated camps
prohibit cven the security forces 10 patrol within the radius of one K.M of the
dcsxgnated camp and the szud Rule now has the effect of encouraging illegal
fctivitics in the said Reservc Forest. All the efforts undertaken by the Forest
Dcpartment wuh actm co-operation  from  the police and the civil
udministruﬁon to cvxct the cncroachers and also 1o apprchend the culprits
involved m the illegal actwmes within the said Reserve Forest were met with
stiff armed resistance resulting in one case of death of one Magistratc.
{
~Inspile 6f s”cvcral request made o the Government of Assam no action

was taken and thcrcqﬁcn the Council having no alternative preferred a petition

which will spcak for itself, before Central Empowered Committec Constituted

by the Hon’ ble Suplcme Court of India against the State of Assam and the
Govcmmcnt of lndla for violation of the Forest (Conservation) Act, 1980 and

destruction of forests {(Annexurc - 29).

It is lc'\(nt that recently cight llULkS loaded with illegal timber from
Doldali Reserve Forest were intereepted and scucd by Police and Forest Staff
of Karbi Angloag. The said action led to the miscreants taking revenge by
killing a Police Havildar Late Praful Kajyung who was involved in the said
operation. This shows their continucd impunity 10 destruct forest wealth and

other illegal activities inside the Doldoli and Dhansux Reserve Forest.

3

In view of the above, il 1s 1most 1'cspcclfully prayed that your honour " S |

would be pleased o dispass;onatcl)? consider the conientiuns as raised by me
hercin above and also cxaniiie the connected records and be pleased to drop

the -charges framed againsy Me vide thc show causc under rcfgrence_,

.
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, vokcd

cxoncrating me {rom the same. Further, the order of my suspcnsron be g

and 1 be reinstaied i 10y service with all consequengial servnce hcoclu%w:.\ .

ooyt
M

That as 1 have been deprived of the documeiits relevant to the charges
brought against me and also statement of allegation and list of documents
which have not been served on me, 1 am handicapped from preferring an
cffective reply. Accordmgly, I reserve my right to prefer'an effecuve reply in
the matter after 1 have been given access to the ‘documents and records

mentroned herem above. [ also reserve my right to produce the documents

ey

supportmg 1J}yﬂco§r}§te‘ntlons ata later stage aﬂer 1 have b}eﬂen given access to the
: "Lk Tt L T . ‘ - '

‘That in the cvent of your Honor being pleased not to accept the
contentions made by me hercin above in defence of the charges framed against
me and besrdes to have an cnqurry initiated against me, 1 pray that 1 be given a

personal hearing in the matter and I be pcnmued to produce documents and

& '.‘ Nv ¥ e

wrtnesses in support of my defence during the enquiry.

o 1/1"»' X .

. . 11
1 hope and trusl that your honour would be pleased to revoke my -
suspension and reinstate me i my semce foribwith and the memorandum of
charge under reference, would be dropped and thereby 1 would be afforded an

opportunity L0 conlinue to scrve the State with the same vigour & and cnthusiasm

u

as before. 1 assure your Honour {hat on being reinstated { will continue to work .

to the sutisfaction of your Llonour and miy scrvices would be meritorious as

&S} ] : ¥ Guwahau - 1. T
/ . ' .

before. :
" V.vv," .
Yodrs faithfully,
Eacl:- As stated above L n UJM

Lhandra Mohan Sharma, IFS
Conservator of Forest, (u/s)
Ofo- Chief Conservator of Forests, (T)

W,
ahan 89,7
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. In the matter of:-
O.A. No. 208/2007
- Sri Chandra Mohan Sharma.
‘ _ | «w=Applicant
: '-\_/etsus—

Union of india and others.

«.«« Respondents.

-And--
In the matter of:-
Rejoinder  submitted by. the applicant
against the written statcment submitted

by the respondent No. 1 and 3.

The above named applicant most respectfully begs to state as under;-

That your applicant carcfully gonc through thc written statement
submitted by the respondent Statc of Assam and understood the contents
thereof. '

That with regard to the statements made in para 3.2, 3.3, 3.4 and 3.5, the

applicant specifically denics the contents thercin and further beg to say -
- that 4 ycars scrvice has been complcted by all pthcr Conscrvator of Forest

who were transferred -and posted in different district of State of Assam
along with the applicant, but none of them were disturbed from their

[ S

cxisting place of posting in spite of the fact that all those ‘Conscrvator of

Forest have alrcady completed more than 5 ycars of scrvice in the present

place of posting but the applicant have been picked up for transfor and

posting on extrancous consideration without any public interest, which is
confirmed from the records placed carlier before the Ld. Tribunal at the
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time of vacating the interim order passed by -the Ld: Tnbun::I on
02.08.2007 at thc admission stage. It reveals ﬁ'om. the official record that at
the instance of a vested circle a proposal for fransfer and posting of the
applicant was initiated by the Hon'ble Minister of cnvironment and P&S,
& PR, Dispur, Assam and the same was placed before the Hon'bic Chief
Minister, Assam as appceared from the order dated 31.08.2007 passed by

the Hor'bice Tribunal in M.P. No. 83/2007 and M.P No. 80/2007 in O.A

No. 208/2007 and accordingly obtained the approval of the Hon'ble Chief
Minister of Assam. In the said proposal of transfer and posting of the
applicant, thc Hon'ble IVImlStCI of Environment and Forest, Assam also
proposed posting of respondent No. 5 in place of the applicant and
accordingly the impugned notification dated 17.07.2007 has been issucd
by the Covt. of Assam without any consultation with the KAAC a
required under clause (H) of the O.M dated 31.12.19%.

It is categorically stated that the ’KAAC has raised specific

objection, which is cvident from the letter dated 21.07.2007 (Annoxure- 5) -

issued by the Exccutive Member, KAAC, Dispur (Forest in charge)
addressed to the Principal Scaretary of the council. But ultimately, becausc
of political pressure the council was compelled to release the applicant
without raising any further objection As such it appcars that the
impugned notification dtd. 17.07.2007 transferring the applicant from
Diphu to Guwahati is malafide and the same has been donc without any
public interest. It is also relevant to mention here that the KAAC also
cannot act contrary fo the provision laid down in O.M dtd. 31.12.1991 and
the council is also not cntitled $o raisc their objection for enforcement of
the provision of O.M datd. 31.12.1996 in a sclective manner as it appcarcd
from some of the decision of Hon'bic Gauhati Court that in some cascs the
council is raising objcctioh when Covt. employee are placed or withdrawn
from their disposal without any formal consultation but in the instant casc
the council lodged the complain for violation of clause ‘H' of O.M dtd.
31.12.1996, while passing the impugned notification dtd. 17.07.2007.

It is specifically denied that letter dated 21.07.2007 has no relevancy

as alleged in para 3.4 of the written statement. The respondent No. 1 and 3
have no jurisdiction to pass comments on a ictter issucd by the Exccutive

b

\\7)
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Member of KAAC, The applicant reiterates the stattmefit made i the
original application.

That with regard to the statements made in paragraph 4. 5 and 6 the
applicant catcgorically denics the statements of the respondents ‘made
thercin and further begs to say that it appcears from the memorandum of
charge shect served upon the applicant while plading him under
suspension on 11.10.2007, issucd by the Covt. of Assam vide letter bearing
no. FRS-74/2007/125 dtd. 22.10.2007, whercin it has been alleged in the
article of charge No. 1 that there arc lot of complains reccived against the
applicant while he is smrmg as Conscrvator of Forest under KAAC
alleging illegalitics, misappropriation of Covt. fund and irrcgularitics has
been received by the Covt. of Assam and accordingly he was fransferred

“and posted vide impugned notification dtd. 17.07.2007. Thercfore, it

appears that the impugned transfer order dtd. 17.07.2007 is punitive in

naturc. It is rclevant to mention here that if the complaint were received

~ against the applicant from 10.04.2003 to 31.08.2007 for a period of more

than 3 ycars but surprisingly no cxplanation show causc or warning
issucd the applicant even no comments wcx;c asked from the applicant as |
required under the instruction issued by the Govt. of India from time to
time. It is a scttled position of law that once a complain is reccived against
the Govt. officer then the same must be forwarded to the delinquent
officer for his comments and thercafter if the comments arc not
satisfactory then only a preliminary or fact finding inquiry may be
conducted against the officer concerned providing reasonable opportunity
to the officer concerned against whom the government decided to proceed
with.v But no such procedure has been followed in the instant case.
Therefore, the vindictive attitude of the respondent State of Assam is
abundantly clear from the memorandum of charge sheet dated 22.10.2007.

That it is stated that nonc of the alleged articic of charges brought against
the applicant arc based on record, rather, the article of charges are quite
imaginary and contrary fo thc rccords, but the said charges brought
against the applicant by the respondents State of Assam only in order to
justify the placement of the applicant under suspension. Be it stated that
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the applicant is placed under suspension with the malafide intention as
because he had approached the Ld. Tribunal against the impugned order
of transfer and posting passcd by the notification dated 17.07.2007. The
applicant after reccipt of the memorandum of charge shcct dated
22.10.2007 subﬁﬁttcd a detailed reply through his representation dated
08.02.2008 which docs not disclosc commission of any sort of misconduct
as alleged in the memorandum of charge sheet dated 22.10.2007. On a
mere reading of the reply dated 081022008 submitted by the applicant
against the memorandum of charge sheet dated 22.10.2007, it would be
cvident that article of charges brought against the applicant with an
ulterior motive to cause injury to the applicant and his reputation.

(A éopy of the memorandum of charge sheet dated 22.10.2007 and
reply dated ¢8.02.2008 arc cnclosed as Anncxurc-A and B for
perusal of the Hon'ble Court.).

" In the facts and circumstances statcd abovce, the applicant most humbly

and respectfully prays that lthc apblicatio:i descrves to be allowed with

costy, ——F e,
Cortral Adminisiefva TEbERAt |
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VERIFICATION

L Shri Chandra Mohan Sharma, IFS, S/0- Late Raghubir_ Singh, aged
about 52 ycars, Conscrvator of Forest (under suspcnsion'), Officc of C.C.F
({T), Assam, Cuwahati, applicant in the instant Application, do hcrcby'
verify that the statements made in Paragraph 1 and 5 of the rejoinder arc
truc to my knowledge and legal advice and I have not suppressed any
material fact.

_ -
And I sign this vcn'ﬁcation on this the ,_,'_ii___ day of June, 2008.

Chandnn Madan. gy
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NO. RS 74/2007/ 5 | Dated. 471 October 2007

MEMORAND.UM |

- 1. The Governor of Assam proposes to hold an enquiry against Shri Chandra Mohan-.Sharma,
IFS (under suspension), c/o Chief Conservator of Forests (Teritorial), Guwahati, under Rule 8 of
_ the All India Services (Discipline and Appeal) Rules, 1969. The substance of the unputatrons of
" misconduct or misbehaviour, and misappropriation of fund in respect of which the enquiry is
proposed to be held is set-out in the enclosed Statement of Charges (Annexure 1). A statement
of rmputatrons ‘ofmisconduct or misbehaviour and misappropriation of fund in support of eash
article of charges'is enclosed (Annexure 2). A list of exhibits, documents by which and a list ¢>f

wrtnesses by whom the articles of charges are proposed to be sustained are also enclosed

(Annexures _ . _ Ul
?-“%Zr Shrr Chandra Mohan Sharma, IFS is directed under Rule 8 (5) of All India Services (Drs i
and Appeal) Rules, 1969 to.submit within 15 days of the receipt of this Memorandum a written

statement of his defence and also to state whether he desires to be heard in person.

3. Shri Chandra‘Mchan Sharma, IFS is informed that an enquiry will be held in respect of- those

articles of charges which are not admitted. He should, therefore specifically admit or deny each
article of charges. »

4. Shri Chandra Mohan Sharma, IFS is further informed ,that‘if he does not submit the written.
statement of defence on or befere the date specified in Para 2 or does not appear in person

before the Enquiry Authority or otherwise fails to or refuses to comply.with the provisions of the R
Rules of the All India Services (Discipline and Appeal) Rules, 1969, or the orders / directions:

issued in pursuance of the said rules, the Enquiry Authority may hold the enquiry agalnst him ex-
parte.

5. Attention of Shn Chandra Mohan Sharma, IFS is invited to Rule 18 of the All India Services
(Conduct) Rules, 1968, under which no member of the services shall bring or attempt to bring any
political or outside influence to bear upon any superior authority to further his interests in respect
of matters pertaining to service under the Government.

6. Receipt of this memorandum may be acknowledged.

By Order in the name of the Governor of Assam

bd| —

" g - Comm. & Secretary to the Govt. of Assam,
w o 7 , Environment & Forest Department

Contdfop. 2

aidien o -
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Memo NO. FRS-74/2007/ , -A, dtd. 47" October 2007

\/1/ Shri Chandra Mohan Sharma, IFS (under suspension), ¢/o Chief Conservator of Fo}ests
(Territorial), Guwahati - 1, o <

2. The Secretary to the Government of India, Ministry of Environment and Fores,t:"s, \3!
Paryavaran Bhawan, CGO Complex, Lodhi Road, New Delhi - 110 003, o

5,

3. The Principal Chief Conservator of Forests, Assam, Guwahati - 8.

4. Chief Conservator of Forests (Territorial), Guwahati - 1.

By orderetc., "

Comm. & Secretary to the Govt. of Assam,
Environment & Forest Department

—~y
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ARTICLE OF CHARGES. ——

T

Lo

Char}g‘ e No. 1 :Gross mis-conduct and un-authorised: Communication of

iiformation :

That while Shri C.M. Sharma, IFS was the Conservator of Forests, in-
charge of Karbi Anglong Circle from 10.04.03 to 31.08.07 lot of complaints
regarding illegalities, mis-appropriation of Govt. fund, and irregularities have
been received by the Govt. Accordingly Shri C.M. Sharma, IFS was transferred
vide Govt. order No. FRE.6/90/272 dated 17.7.07, withr

charge to Shri S.S. Rao. Though Shri Sharma IFS had completed more than 4

years in the same post but he refused to obey the Govt. order and in violation of
Rule 17 of All India Services (Conduct) Rules, 1968 and without any prior
sanction of the Govt. approached the.Court for cancellation of transfer order
issued by the Govt. of Assam. To vindicate his stand and to keep the court in
dark he annexed a confidential letter (classiﬁed as a secret document) dated
27.09.2004 issued by Shri Semson Surin, the ‘then Executive Member i/c
Forests, Karbi Anglong Autonomous Council to Shn P. Bordoloi the then
Minister i/c Forests, Govt. of Assam in violation of Rule 9 of All India Services
(Conduct) Rules, 1968. 1t s not known bow Shri C.M. Sharma, IFS could lay
hand on such a secret document i;hd produqe& in the Hon’ble Court for

Personal gain. Accordingly Shri CM. Sharma, IFS Cdﬁserva“ior of Forests was

asked to explain his conduct within 15 days vide Govt. letter No. FRE.105/07/ 1

dated 26.09.07 but he failed to submit any reply till date.

Therefore, Shri C.M. Sharma, IFS is charg ed with gross mis-

unauthorized communication of information.

conduct and
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Charge No. 2 : IhSubordinatidn and flouting of Govt. orders
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That whil"e:' Sri CM. .Sharma IFS was posted as the Conservator of
Forests, Border ofﬁce of the Chief Conservator of Forests, Temtonal Assam
he was asked to appear before Shri B.B. Dhar, IFS, C.C. F HRD. &
Vigilance. Assam vide letter No. PG.258/8/2007 dtd. 28.09.07 in connection
" with preliminary yigilance enquiry instituted by the Govt. into the allegations
_ against him for. irregular ‘appointments, defalcation and mis-appropriation of
Govt. .funds, non-implementation of Plan Schemes and other irregularities
during his tenuse as the Conservator of Forests, Karbi Anglong Circle, Shri
C.M. Sharma, Ij:s failed to appear before Shri B.B. Dhar, IFS, CCF, HRD &
Vigilance, Assa:ih ott 03.10.07 but instead sent letter No. CM/Allegaﬁon/2007-
08 did. 01.10.07 where-in he asked Shri B.B. Dhar, IFS, CCF, HRD &
Vigilance, Asssrh “not to proceed with the matter till Council takes any

decision in this”.

Shri C.M. Sharma, IFS Conservator of Forests, Border Office of’ the
CCF (Territorial) Assam was asked to appear vide letter dtd. 28.9.07 pursuant
to the Govt. !eﬁef No. FRE-l89/2007/82'dtd. 17.09.07 but he vwil'lfully abstained
from appearance before the CCF, HRD & Vigilance, Assam on 03.10.07.

Therefore, Shri C.M. Sharma, IFS is charged with msubordmation
and ﬂoutmg of Govt order.

Ch‘ﬁ'rge No.—3: Connivance in illegalities in Violation of the orders of
| ‘the Hon’ble Supreme Court.

That while Shri C.M. Sharma, IFS, Conservator of Forests was in-
cahrge of Karbi Anglong Circle illegal sawn timbers were detected by the
Hon’ble Exeeutive Member i/c Forests etc. along with local Senior Forests

Officers in the premises of M/s Rajendra Saw Mill, Diphu on 05.01.06 and the



Saw mill was found running without a saw mill Licence. Hon’ble Executive

Member, i/c Forests, directed the staff to take immediate action as per law.

Keeping in viewf‘t'he gravity of the illegalities, as per the orders of the Hon’ble

Executive‘Membér, i/c Forests, Shri C.M. Sharma, IFS, Conservator of Forests
was asked to er;quire into the alleged irregularities observed by the Hon’ble

Executive Member, i/c Forests, Karbi Anglong Autonomous Council at M/s

* Rajendra  Saw Mill, Diphu on 05.01.06, vide letter No.

KAAC/F/Enqu&y/1/2005-06/2959 dtd. 16.01.06. Shri C.M. Sharma, IFS, did
not enquire into these illegalities but without any orders from the Council
authority entrusted this enquiry to Shri J.S. Bey, DFO, N.A. Division and Shri
J.N. Hazarika, DFO, Karbi Anglong East Division. It is not known why no
report on 1llega11tles and measures for cancellation of saw mill licence were
taken by Shri C. M Sharma, IFS despite the directives of the Hon’ble Executive

Member, i/c F ojrests.

- Shri C.M. Sharma, IFS on 30.08. 07 convened a meeting as per the
minutes of the meeting issued vide his Memo No. CF/KA/SaW

Mill/Licence/S[2005-06/1008-12 dtd. 30.08.07 he allowed renewal the Saw '

Mill Licence bi.lzlse'd on the enquiry report dated 22.08.07 given by Shri J.N.
Hazarika, DFO, Karbi Anglong East Division and Shri J.S. Bey, DFO N.A.
Division, Diphu without any permission from the Council Authority. Shri C.M.
Sharma IFS, ¢6ﬁservator of Forests did not conduct the enquiry regarding
detection of illicit timbers being Sawn illegally within the saw mill without the
licence for 2006 in utter dis-regard to the orders of the Hon’ble Executive
Member, i/c Ij‘;:orests,xKarbi Anglong Autonomous Council nor he submitted

any report to the Council Authority.

TherefOre, Shri C.M. Sharma, IFS, is charged with connivance in

illegalities in vmlatlon of the orders of the Hon’ble Supreme:Court;
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- | Charge No.. 4 Defalcation and mis-agprogrlatlon of Govt. fund with | \
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That whlle Shrl C.M. Sharma, IFS, Conservator of Forests,quffwra

ahai' Be 7ANCh
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(Hydro), ASEB vide letter No. CA/KA/Power/2/99-2005/418 dtd. 01.07.2005,

surreptitiously without any information to the State Nodal Officer, Govt. of
Assam asking for deposition of Rs. 3,68,62,042 which had been assessed and
informed to the State Nodal Officer on account of diversion of 5 82 899 Ha of
. U.S.F. area, 3. 888 Ha of Plantations and 529 Nos. of trees valued at Rs.

12,10,718.00 bfy the Principal Secretary, Karbi Anglong Autonomous Council,
Diphu vide letter NO. KAAC/P-29/(Misc)95/1223 dtd. 17.8.2001. This amount |
of Rs. 3,68, 62 042 00 was_send to Shri CM Qharma IFS\by the Project
Manager, ASEB, vide his letter No. PM/KLHEP/A—I(ForeSt)/(E%MM dtd.
06.01.06 Wlthout any information to the State Noda.L.O.fﬁcer_and_the_Smte
Govt. Shri C.M. Sharma, IFS deposited ‘the amount in the PIL Acoount

operated by hirn.

m Sharma, IFS without any information to the  State Nodal
Officer and the .State Govt. started expending the fund from 22.03.2006
through the DFO, Hamren Division / The matter was taken up by Dr. UP.
Upadhyaya Addltlonal Director, North Eastern Reglonal Ofﬁce MoEF, Govt.
of India, Shlllong vide his letter NO. RONE/E/IA/AS/HEP/4/4931 -32 dtd.
01.03.06 wherem he spemﬁcally mentioned that the Project Area falls within

the USF category and attracts the provisions of the F.C. Act’1980. Further the
State Nodal Officer also requested Shri C.M. Sharma, IFS to deposit the fund
in the CAMPA imrnediately within two weeks‘ as per directions of the Hon’ble
Supreme Court and the Director General of Forests and Special Secretary,
MoEF, ‘Govt. of India vide letter No. FG.27/Nodal/KEHE Project dated
31.05.06. But’ Shr1 C.M. Sharma IFS in total dls-regard had failed to deposit the
fund and contiﬁlied to expend the fdnd through the DFO, Hamren Division.

| Therefore, Shri_ C.M. Sharma, IFS is charged with

defalcat:on and mls-approgg_atlon of Govt. fund wnth ulterlor mrotive.
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Connivance in illegalities in Violation of
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Charge No.S :

That while Shri C.M. Sharma, IFS Conservator of Forests was m—charge
of Karbi Anglong Circle large-scale illicit felling in the Matipung Reserve
Forests, Daldoli: Reserve Fdrests & Dhansiri Reserve Forests had taken place
- and illegal construction of road through the Reserve Forests of Matipung upto
Dhansiri leading to clearance of Teak and Bamboo plantations and
encroachment of iForest areas took place. The matter was taken up by Shri
Jotson Bey, Hoﬁ’ble Member of Autonomous Council and Ex-Chief Executive
Member, Karb1 Anglong Autonomous Council with the Chief Conservator of
Forests, Central Govt of India, Shillong who in turn took up the matter w1th
the Principal C_hlef Conservator Forests of Assam. Shri C.M. Sharma IFS was
directed to take immediate action and to submit detailed report after personal
enquiry vide lcffcr No. FG.16/illegalities/KAf06 dtd. [0:.08.06. But Shri C.M.
Sharma, IFS dld not take any action and instead connived in the illegalities by
ailowing encrbachment, illicit feiling§ and non-forestry activities  of
construction within the Reserve Forests in‘ violation of the provisions of the

F.C. Act’1980.

_’I_‘herefdré. Shri C.M. Sharma, IFS is charged with connivance in

illegalities in violation of the F.C. Act 1980 and orders of the Hon’ble

Sufprem'e Cdufff.

nb | Commissioner & Secretary to the

. Govt. of Assam
M"‘ , Environment & Forest Deptt.,Dispur
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Sir, L Cunanati gengy
With d;Je deference and profound submission, I beg to lay before your
honour the folIowmg few lines for kind consideration and necessary action;
b
‘ That 1_ %1;11_ an IFS Officer of the 1984 batch belonging to the 'As_sam-
Segment of t-lzie'rAssam Meghalaya Joint Cadre. I have had a blemishlese~
service career Wthh is now being sought to be undone by way of i issuance of

the memorandum of charge, under reference.

On a péf‘usal of thé charges levelled against me vide the memorandum
of charges u.néler reference it is clear that the charges pertain to my tenure of
service with the Karbi Anglong Autonomous District Council. My services
were placed at the disposal of the said Council by the Government of A$sam
vide order, déted 02.04.03 and 1 continued to serve under the said Council till
01.09.07. The charges levelled against me having purportedly arosen in course
of my service ‘with the said Council and the Council having not preferrmg to
bring any charges against me and also having not made any request to the
Government of Assam for having any such charges. the Government of Assam

cannot suo-motto proceed to frame charge against me on this count.

That in.the back ground of the said factual matrix, I would like to raise
4 before your honour the following preliminary objections with regard to the
memorandum of charges under reference;

i o AT . R . 2t - R S
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PRELIMINARY OBJECTIONS:- e el sttt
= : E _ Centrai Administrative Tribunal

1. That a mere perusal of the memorandunj of charg? Jiilc00g

reference, would reveal that all the five charges as framed}a ainst e _therein W
_ charg amedjagainst e tBCIella : \

i
i
|

pertain to the services rendered by me with the Karbi Ariglong ‘AtbRbHictnch

Council. It is further revealed that the Cduncil has never preferred to bring any
charge against me. The Council vide letter dated 26.09.07 (Annexure. - 1)
informed the Government of Assam that allegation, if any, may be referred to
the Council as Forests is a transferred subject to the Council. In this view of the

matter, the Government of Assam cannot suo-motto institute a disciplinary

proceeding against me and as such the memorandum of charges under .

reference has been issued without any locus-standi. The memorandum of

charges under reference, therefore, requires to be withdrawn,

The nature of charges levelled against me vide the memorandum of
charge, under reference, clearly reflects the malafide behind the issuance 6f the
same. It is feja_red that the memorandum of charge undc_:rwr_eférenqe"is nothing
but a ploy t(j' get Back to me for the initiative taken by me for having my
grievance with regard to an order of transfer dated 17.07.07 redressed by
assailing the same before the Hon’ble Central Administrative Tribunal. This
contention is proved to be correct merely on perusal of the ingredients of
charge no. 1 wherein an allegation has been levelled that I had approached the

Hon’ble Tribunal without prior sanction of the Government.

2. *_That the manner and method in which a disciplinary proceeding
is to be instituted against an All India Services Officer and the »auihority
competent tb . institute such proceeding has been prescribed under the
provisions of the All India Services (Discipline and Appeal) Rules, 1969. The
provisions of Rule 7 (b) of the said Rules of 196%are quoted below;

. If such act or omission was committed after his

appointment to the service:-

(i) While he was serving in connection with the affairs of a

State, or is deputed for service under any company, association or



body of individuals, whether incorporated or not, which is wholly or
subsequently owned or controlled by the Government of a State, or in ‘\i)
a local. duth‘ority set up by an Act of the Legislature of that State, the N

Government of that State.

- (ii) While he was on training, the Central Government

unless the selection for the training was done by the State Government

and- the cast of the Training was entirely borw@gﬁm&%éﬁ@m@ o

Government, Gt Aipirismaito e
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(iii)  While he was on leave, the Govérnment which _

sanctioned him the leave; or . “Guwahati Bench
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(iv)  While he was under suspension, the Government which

placed him or is deemed to have placed him under suspension; or

(v} If such act or omission is willful absence from duty after

the expiry of leave, the Government which sanctioned the leave; or

(vi)  While he was absent from duty otherwise than on leave,
the Government which would have been - competent to institute
disciplinary proceedings against him, had such act or omission been

committed imniea’iately before such absence from duty; or

. (vii)  The Central Government, in any other case, shall alone
be cO}hpetenl to institute disciplinary proceedings against him and,
subjeét to provisions of sub-rule (2), fo impose on him such penalty
specified in Rule 6 as it things fit, and the Government, company
associations, body of individuals, or local authority, as the case may
be under whom he is serving at the time of institution of such
procéédings shall be bound to render all reasonable facilities to the
Goveffﬁment instituting and conducting such proceedings.”

In my ‘case the chﬁrgcs fmhiéd.against me pertain to the period of

servivce-rend‘e'r_ed by me with the Karbi Anglong Autonomous Council. The

r . R - v I
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of the’

Constitution of Indla is govemed by the Prov131ons of Artlcle 244-A
Constitution of India. In terms of the provisions of Artlcle 244- A 04' the 9 {’9

Constitution of India, it is the Parliament who by law may fdrm}?r irﬁﬁmp;{"&% '
fench

Autonomous State, within the State of Assam comprising all or any of th ,_‘\’”‘“ah@“
tribal areas speciﬁod in Part — I of the table appended to.Paragraph - ZG*T)f e
Sixth Schedule, The Parliament can also create a body to function as a
legislature for the Autonomous State. In this view of the matter, it_is‘ the
Central Governrﬂent who under above quoted' Rule 7 (b) (vii) is competent to
institute the disciplinary proceedings and Government of Assam is. not
empowered to institute proceeding and thereby put me under suspension under
the provisions of the All India Services (Discipline and Appeal) Rules, 1969.

As such, the memorandum of charges under reference and suspension order
dated 11.10.07 are clearly without _]UI‘ISdlCthI’l The very initiation of the
proceedmg against me being in clear violation of the provnslons of the All
India Services (Discipline and Appeal) Rules, 1969, the continuance. of the
same is not called for and the memorandum of charges under reference and

suspension order are required to be withdrawn.

That the above noted preliminary objections may be closely perused by
your Honour and 1 may be granted justice by dropping the proceeding being
sought to be initiated vide issuance of the memorandum of charge under

reference.

Without prejudice to the preliminary objections taken by me with regard
to the maintainability of the memorandum of charge under reference and also
without prejudice to my right to prefer an effective and deta:led reply on
getting relevant records efc as prayed for vide my communications dated
27.11.07 and 06.12.07 and inspection of documents and files concerning my
transfer dated 17.07.07, licencing committee for wood based industries for
Karbi Anglong eviction of encroachment of Forests Jand (Karbi AnOIOng) and
Karbi Langpi Hydro Electric Project etc., 1 prefer my reply to the charges

framed against me vide the memorandum of charge under reference as under.

At the very outset 1 deny all the charge levelled against me vide the

memorandum of charge under reference. The charges as framed against me are
| : _
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07/ _21_ déped 20.09.07, I had vide my communicatio 3

: datedir®T07,Bﬁnch
(-Annexurelﬂ.‘—' 2) treplied within the time peried so spec

(,uwahr,..l
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allegation and had therein clearly stated as to how the said document came to
my knowledge and possession. Rerteratmg the stand taken by me in my said
communication dated 09.10.07, I state that the then Executive Member, i_c
F orest Karbr Anglong Autonomous Council had vide his communication dated
30.09.04 forwarded to me a copy of the communication dated 37.09. 04. The
copy of the communication dated 27.09.04 as produced by me before the
Hon’ble Trrbunal is in fact a copy of the said communication as forwarded to
me by the.then Executive Member, i/c Forest, Karbi Anglong Autonomous
Council. Moreover the said communication dated 27.09.04 was never treated
as a classrﬁed secret document and the then Executive Member, i/c Forest,
Karbi Angiohg Autonomous Council had forwarded to me a copy of the said
commumcatron dated 27.09.04. As such, the allegation as levelled agamst me
of v101atmg Rule 9 of AIS (Conduct) Rule, 1968 in this connection is without

[

any basis whatsoever.

In view ofthe above, it is clear that the charge no. 1 are all perverse and
do not drsclose any misconduct on my part. The charge no. 1 as such is without
any basis and has been levelled against me without appreciating the ma(ler in

its proper perspective.

B. That with regard to the charge no. 2 framed against me vide the
memorandum of charge under reference 1 categorically deny the same and state
that T had in no way even contemplated to disregard or dishonour the enquiry
that was oroposed to be carried out by ‘Sri B.B. Dhar, IFS, C.CF. I
- categorically deny that I had willfully abstained from appearing before the said
enquiry officer. The communications forming the basis of the said charge
would show that the enquiry that was sought to be held was in relation to the
purported anomalies alleged against me, to have been committed by me during
the period of my service with the Karbi Angiong Autonomous_Council. In
view olflhe. "said purported allegation, it was the authorities of the said Council
who had the jurisdiction in the matter. The Council authorities had vide
communication dated 26.09.07 informed the Joint Secretary, Forest, Assam

that Forest is an entrusted subject to the Council and therefore allegations,- if

i



“Y e .- :\ _3. 7 '»,a-_;,:' e »;
Central aoministrative K s i

i 9 JUN

all perverse, vague and indefinite. The allegations, as levelled agamst ms rem e

all baseless and have been so levelled without ﬁrst apprecmtm the actuaJ "f M

o e e

as existing in the_ matter. The charges framed against me and the material relied

thereon do not disclose any misconduct on my part. -

A. : That with regard to the charge no. 1 as framed against me vide
the memorandum of charge under reference, 1 categorlcally deny the sanre and
state that the allegatlon as levelled against me therein are vague to the core of it
and the same does not reflect any misconduct on my part. While it is true that |
was subjected to transfer vide issuance of order dated 17.07.07 and I deemed it
fit and proper to have the matter looked into by a court of law. Further, my
stand was vindicated by the Hon’ble Central Administrative Tribunal by taking
cognizance of my application against my said lransfcr and was pleased to order
for mamtammg status-quo. That I was transferred by Government of Assam
due to some so called complaints against me and I refused to handover the
charge to Sri S.S. Rao, IFS, 1s not based on facts and the same is categorically
denied by me. The Rules governing me and also the Central Administrative
Tribunal Act, 1995 no where specifies that an All India Services Officer
cannot approach a court of law without obtaining prior sanction from the
Government concerned in this regard. In this context the charge levelled
against me ;fhat I had approached the court for cancellation of my transfer order
without prior sanction of the Government in purported violation of the
provisions of Rule 17 of the All India Services (Conduct) Rules, 1968, i

clearly unsustainable and the same does not disclose any misconduct on my
part. The provisions of Rule 17 of the All India Services (Conduct) Rules, .
1968, has got no application in the present facts and circumstances and the
same is applicable only in the event when the official act has been the subject

matter of adverse criticism or attack of a defamatory character.

The charge that 1 had sought to keep the court in dark and had annexed a
confidential letter dated 27.09.04 issued by the then Executive Member 1/C
Forest, Kafb:‘i Anglong Autonomous Council and that | had failed 1o disclose as
to how 1 cd‘u]d lzw' my hand on such a document and produced the same before
the court 10r personal gain, is categorically denied by me. It is stated that in

response to‘ the Government communication issued under letter No. FRE. 105/
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any, against .me, may be referred to the Council. The Council bemg,tth'e""ﬁ“»?ﬂ‘"‘r“
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not have proceeded suo- -motto. Further, Srl B. B. Dhar, IFS, CCF had already
approached the authority of Karbj Anglong Autonomous Council in this
connection on 31.08.07 and met the Forest Official mc]udmg the undersigned _
at Diphu. Sri B.B. Dhar IFS, CCF informed that Council assured to look into '
the matter and decision if any will be communicated later. As such I had only
requested Srii Dhar, IFS, CCF vide my conununication dated 01.10.07
(Annexure - 3) to keep the enquiry in abeyance till a decision in the matter is
arrived at by the Kar bi Anglong Autonomous Counc:! My said. request in the
fact and crrcumslances of the matter cannot be in any manner be construed to
be an act of msubordmatron and/ or of ﬂoutmg Government order. My ‘above
contentions were remforced by the Council’s decision asking Government of
Assam to refer the allegatlon if any to the Council as forest is a transferred
subject to the - Councrl It is pertment to mention here that after the said
development, thcre was no further proceedmg i the matter involving me and I
was never c0111111u1110ated with any decision towards rejecting the prayer made
by me vide my communication dated 01.10.07. The said facts and
circuinstances elearly reflect that the charge no. 2 is perverse and no
misconduct can be attr‘ib'n_ted to me basing on the same.

In view ofthe -above; it is clear that lhe charge no. 2 are all perverse and
do not disclose any misconduct on my part. The charge no. 2 as such is without |
any basis and has been levelled against me without appreciating the matter in

its proper perspeefive.

C. That :Wwith regard to the charge no. 3 framed against me vide the
memorandum of charge under reference, | categorrcally deny the same and
state that on recelpt of Council’s COmmunrcatron dated 16.01.06 an enquiry
was ordered by me ‘with intimation to the Karbi Anglong Autonomous
Council, with regard to the alleged rrregulantnes as observed by the then E.M,
Forests, Karbi Anglong Autonomous Council. Bemg the Chairman of the
licencing commlttee for Karbr Anglong, I had deemed it fit and proper not to
have the said enqurry conducted by me and therefore decided to have the sard

allegations enqurred mto by a team of DFO S soethat a farr and unbrased v1ew PR

".‘77
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can be taken by the licencing commitiee. A team of senior
Bey, AFS and Sl I.N. Hazarika AFS so constituted examinct-the-niatier and
checked tlle‘bdld saw mill thoroughly. As per the enquiry report submitted by
them, no irregularities were found, as sought for in the above inquiry.-'A
separate report was also called for by me from Sri R.P. Singh, IFS, DFO
concerned m}d-he had submitted the report highlighting that no irregularity was
found and the said. mill was not running since January 2006. The licencing
comimittee oh consideration of the said enquiry report proceeded to arrive at a
decision to renew the licence of said saw mill. The said steps were'taken by me
strictly in accordance with the procedure prescribed and licencing Committee

had for the purpose considered the enquiry report available on records. It is

pertinent to mention here that the licencing committee as per rule is

empowered to take a final decision for renewal of licence for saw mills and -

there 15 no réquirement for seeking permission/ approval of Council in this
regard. However, the Council was kept informed about the matter in this regard
(Annexure — 4) I categorically state that no direction of the Hon’ble Suprerﬁe
Court has béen violated inasmuch as the licence of the said saw mill was
renewed by the licencing committee on the basis of finding of enquiry

committee and by following the procedure prescribed.

The charge that there was violation of the directives passed by the
Hon’ble Supreme Court in the matter is clearly unsustainable and the
directions of the Apex Court have been sought to be applied out of context

which is uncalled for.

In view of the above, it is clear that the charge no. 3 are all perverse and
do not disclose any misconduct on my part. The charge no. 3 as such is without
any basis and has been levelled against ime without appreciating the matter in

its proper perspective.

D. That with regard to the charge no. 4 framed against.ime vide the
memora‘ndumr :dlf charge under reference, | categorically deny the same and

state that K.L.H.E Project was given Environmental Clearance by the

Department of Sci_eqpé’ and Technology, GOI, vide dated 30.01.79 and 642.628 °
Hectare: of sarkari andpatta land were handed d_ver to the ASEB on 27.03.80

Wit \\'\*‘V"\"J‘\U\'\‘tu ~ A _&‘,td';:‘w’;m =
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by the Assxstant Revenue Officer prior to the cnactment{ of Forest ., N N\
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(Conservation) Act 980 (Annexure - 5, 6 & 7). As such provisiohs of Fofest.. ~;:::crch

(Conservation) Act, 1980 are not applicable for K.L.H.E Project. Accordingly,
Forest clearance for K.L.H.E project was issued vide dated 04.02.05 by me to
ASEB (Annexure --8) with intimation to PCCF, Assam and MOEF, Govt. of
India along with relevant documents which enabled the ASEB to draw NEC
fund of Rs. 100 Crores. While clearing the said project in 1979, th
Department of Science el1d Techndfogy, GOl, stipulated for safeguarding all
Environmental aepects which necessitated the release of fund by the ASEB to
CF, Karbi Anglong under Karbi Anglong Autonomous Council vide dated
06.01.06.

With regard to the show cause notice dated 01.03.06 (Exhibit — XV)
issued to ASEB by CCF (Central), GOI, Shillong for clearance of said preject
| under Forest (Conservatnon) Act, 1980 and compliance “of measures as
stipulated by the Scnence and Technology Dcpartmcnt the matter was clarified
by Sri A.C. Bhuyan Chief Engineer (Hydro) ASEB (Annexure - 9) in the
_ meeling held on 24 03.06 at Shillong, The said meetmg was attended by Sri A.
Swargiary, IFS, then Nodal Officer, Dr. V.P. Upadhyay, Addl. Director, Sri
7 M.XK. Dhar, DFO 'i-Iamre_n end the undersigned. On being satisfied that the said
show-cause notice_had no substance, the same came to be withdrawn on
~ 31.05.06 by lthe CCF (Cenfral), Government of India, Shillong (Annexure -
10). As m'entionea in the charge that information regarding release of money
by ASEB was not:lgiven to the State Nodal Officer is factually in-correct as the
same was clearly mentioned in the above meeting at Shillong and subsequently
ASE vide No. ‘ASEB/ CEH. 76/ 94/ Pt-II/ 45, dated 25.04.06 (Annexure 9)
informed the PCCF Assam about the same. Mode of expenditure of money as

well as detailed approved plan with total area to be covered were specnﬁcally

mentioned in the sald Annexure — 9 and was in the knowledge of PCCF,

Assam. Hence the ‘charge that the fund was bemg spent without information to

the said Nodal officer is without any substance.

Pursuant to'the decision of withdrawihg the show cause notice it was

clear that the saxd prOJCC[ was not attractmg the provisions of Forest .

(Conservanon) Act,‘1980 It is surprising that the same Nodal Officer. who was
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shot a letter dated 81.05.06 (Annexure - 11) asking to deposit mioney with
CAMPA as released by the ASEB. Accordingly, it was again clarified to the
Nodal Officer l"by me vide letter dated (4.07. 06 (Annexure - 12) that ASEB had
released the furids for safe guarding of Environmental aspects as stipulated by
the Departmem of Science & Techno]ooy, Government of India while i 1Ssuing
Environmental Clearance in 1979 for the said project and ASEB had acquired
the revenue/ Patta land for construction of the said Hydro Electric Project on
27.03.80 prior to the enactment of the Forest (Conservanon) Act, 1980,
Therefore the tund received form ASEB need not be deposited with CAMPA
1nasmuch as the directives of the Hon’ble Supreme Court of India and the

Government of India have got no apphcauon in the said matter.

Thus, it is evident that there is no defalcation and no misappropriation
of fund as alleged and the matter has been twisted so as 1o hoist a charge
against me. | categorlcally state that a proper examination of the matter would

have brought to’ the forefront the hollowness of the charge No. 4,

The action plan for Catchment Area Treatment Plan (CATP) was
prepared in consh_ltation with CCF (Central), Governinent of India, Shillong
and was approved by the authority of Karbi Anglong Autonomous Council
(Annexure — 13). A part of the fund earmarked for the purpose was released to
the DFO Hamren who is the implementing authority, as per approved plan, so
as to ensure that the compliance report on environmental stipulations ‘with
requisite data could be submitted to the Government of India, as directed by
the CCF (Centra) Government of India, Shillong. The said work of CATP
executed by DFO- Hamren was verified in the field and monitored by an
independent monifofing committee and a copy of monitoring report reveals

that the said project is being implemented as per the plan (Annexure - 14),

In view of the above, it is clear that the charge no. 4 are al] perverse and
do not disclose any misconduct on my part. The charge no. 4 as such is without
any basis and has been levelled against me without appreciating the matter in

its proper perspective.




a'}-g.

.l

(29 - li “ | Ceﬂmu

i
‘7
l -

E. ~That with regard to the charge no. 5 framed apainst rm, ,,,Vld(.

memorandum of cha‘% under reference, 1 categorically dan the saxm
state that action for evicting of encroachers in Matipung DCRF who are mainly
victims of ethnic clashes of 2005, had been initiated much prior to the receipt
of complaint sent by the PCCF, Assam and efforts were being made
continuously in this regard (Annexure ~ 15, 16 & 17). Prompt action was being
taken by the: DFO concerned by intensifying patrolling, lodging of FIR’s,

seizure of timber, arrest of culprits etc. (Annexure | 8, 19 & 20)

The road through Matipung to Dhansiri via Matipung DCRF is a
District Council road recognized in the Assam Gazelte dat‘ed July Ist 1979
(Annexure - 21) and.is being maintained by the Council since its inception
prior to the promulgation of the Forest (Conservation) Act, 1980. Hence,
question of viblation of Forest (Conservation) Act,-1980 as alleged does not

arise,

It may be mentioned that prompt & proactive actions were taken to
control illegal felling of trees in Doldali and Dhansiri Reserved Forest by the
DFO concerned seeking co-operation from the Police and Civil authorities.
The steps take}l in the matter was being closely'monitored by me and I was

involved in the matter by co-ordinating with all concerned. (Annexure — 22,
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23, 24 & 25). Public meetings were held involving civil and police official and

awareness and seeking their co-operation for preventing illegal felling etc.. On
my initiatives, Section 144 banning illegal felling and movement of any kind
of tisber in the Matipung, Doldali, Dhansiri etc were imposed time to time by

the District Magistrate, Karbi Anglong.

“public rebresentative including local E.M, KAAC for creating pu‘blic'

Further, it is stated that designated camp of cease fire cadres of DHD -

were established in the said Doldoli R.F. in the year 2002 in violation of Forest

(Conservation) Act, 1980 and orders of the Hon’ble Supreme Court” which
specifically prohibit the use of Forest land for non fdrestr)f activities. The said

violations_ oc,casionéd during the tenure of Sri B, B. Dhar, IFS the then

Conservator of Forests, Karbi Angl« . Sri B.-B. Dhar, IFS, took no actior} "

neither infofined the concerned authorities against such blatant violation of the

ﬂf"omiﬂtm, y w,@(
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Court of India issifed in this connection. However. the undersigi’iéﬂ‘cm“jomlng
under the Council, immediately took initiative ih the matter and with due
intimation to the Council as well as Government of Assam, requested for
taking necessary action for shifting of designated campus from Doldali
Reserve Forest (Annexure — 26, 27 & 28). The activities undertaken by the said
activists of DHD in their said camps existing within the Doldali Reserve Forest
is the main reason behind illegal felling and other illegal activities taking place
within the said Reserve Forests. The ground rules for these designated camps
prohibit even the security forces to patrol within the radius of one K.M of the
designated camp and the said Rule now has the effect of encouraging illegal

activities in the said Reserve Forest. All the efforts undertaken by the Forest

!(w'ﬁnch

Department with active co-operation . from the police and the civil

administration to evict the encroachers and also to apprehend the culprits

involved in the illegal activities within the said Reserve Forest were met with

stiff armed resistance resulting in one case of death of one Magistrate.

o . - .
Inspite of several request made to the Government of Assam no action

was taken and thereafter the Council having no alternative preferred a petition-

which will speak for itself, before Central Empowered Committee Constituted

by the Hon’ble Supreme Court of India against the State of Assam and the -

Government of India for violation of the Forest (Conservation) Act, 1980 and

destruction of forests (Annexure - 29).

It is learnt that recently eight trucks loaded with illegal timber from
Doldali Reserve 'Forest were intercepted and seized by Police and Forest Staff
of Karbi Angflon:g. The said- action led to the miscreants taking revenge by
killing a Police Havildar Late Praful Kajyung who was involved in the said
operation. This shows their continued impunity to destruct forest wealth and

other illegal activities inside the Doldoli and Dhansiri Rescrve Forest.

In view of the above, it is most respectfully prayed that your honour -

would be pleased to dispassionately consider the contentions as rais_ed by me

herein above and also examine the connected records and be pleased to drop

the charges~ framed against me vide the show cause under reference, * .
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exonerating me irom the same. Further, the order of my suspcnsmn be ruﬁfﬁ ' NM‘\ﬁ‘d‘ {
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and [ be 1embtatcd m my service with all consa,quullml service bemﬁls‘“‘“' e |

That as I have been deprived of the documents relevant to the charges
brought against_.‘mie and also statement of allegation and list of documents
which have notgbeeﬁ served on me, 1 am handicapped from preferring an
effective reply. Accordingly, I reserve my right to prefer an effective reply in
the matter after I have been given access to the documents and records

" mentioned herein above. I also reserve my right to produce the documents

supporting my contentions at a later stage after I have been given access to the

said documents and records.

That in thé event of your Hoﬁof being pleased not ‘\to accept the
contentions made By me herein above in defence of the charges framed against
me and besides to have an enquiry initiated against me, I pray that [ be given a
personal hearing in the matter and [ be permitted to produce documents and -

witnesses in support of my defence during the enquiry.

I hope ani_d _'tr>ust that your honour \voﬁld be pleased to revoke my
suspension and reinstate me in my service forthwith and the memorandum _of
charge under reference, ﬂvould be dropped and thereby 1 would be afforded an
opportunify to cont-inue to serve the State with the same vigour and enthusiasm
as before. 1 assure-your Honour that on being reinstated I will continue to work
to the satisfaction of your Honour and my services would be meritorious as

before.

Yours faithfully,

&ya Encl:- As stated above _ w‘&tk .
‘ &)34 | | Chandra Mohan Sharma, IFS -
. | : Conservator of Forest, (ws)
O/o- Chief Conservator of Forests, (T)
Guwahati - 1.




