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.« CENTRAL ADMINISTRATIVE TRIBUNAL
GUWAHATI BENCH

0O.A. No.206 of 200?’
DATE OF DECISION: 03.10.2007

Shri Prasanta Das Gupta A

Mr.J.P.Chouhan

eeceedeebeanaeaer i ad e bty cereeeaenraus Advocate for the
Applicant/s.

- Versus -
U.0.1. & Ors '
eeras e et e e e sennes tarsestseaannaaaessacennontrantasenaatberaneasnennons onnesoes Respondent/s

Mrs.Manjula Das, Addl. C.G.S.C. '
Respondents

CORAM
THE HON'BLE MR. MANORANJAN MOHANTY, VICE CHAIRMAN

THE HON'BLE MR KHUSHIRAM, ADMINISTRATIVE MEMBER

1. ~ Whether Reporters of local newspapers may be allowed to Yes/No
see the Judgment?

"y Whethet to be referred to the Reporter or not? Yes/No
.1
N .
3. ‘Whether tl;e_zjr Lordships wish to see the fair copy
ofsthe™Jidgment? Yes/No
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CENTRAL ADMINISTRATIVE TRIBUNAL

- GUWAHATI BENCH

QOriginal Application No. 206 of 2007

Date of Order: This, the 3@ Day of October, 2007

THE HON'BLE SHRI MANORANJAN MOHANTY, VICE CHAIRMAN

THE HON'BLE SHRI KHUSHIRAM, ADMINISTRATIVE MEMBER

Shri Prasanta Das Gupta

Son of Late Pradyut Das Gupta
Counter Clerk

Director of Census Operation
Arunachal Pradesh

Shillong -793003.

By Advocates Mr.J.P.Chouhan & Mr.A.Sarma

- Versus -

The Union of Indiq, represented by the
Secretary to the Government of India
Ministry of Home Affairs
North Block, New Delhi.

The Registrar General, Rules
Ministry of Home Affairs
2/A, Mansingh Road

New Delhi-110011.

The Director of Census Operations
Arunachal Pradesh
Shillong - 793 003.

The Head of Office/Deputy Registrar
Directorate of Census Operations
(Arunachal Pradesh), Govt. of India
Ministry of Home Affairs

Shillong - 793 003.

By Mrs. Manjula Das, Add!. Standing counsel for the Union of India.
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........ Applicant.

........ Respondénfs
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. | ORDER(ORAL) -

MANORANJAN MOHANTY, (v.C.)

Heard Mr.J.P.Chouhan, learned counsel for. the Applicant and

Mrs.Mcmquo Das, learned Addl. Standing counsel for the Central

Government, on whom, a copy of this Original Application has already

been served.

2. Claiming the ACP benefits, the Applicant Submiﬁed two
representations - one during May, 2005 and on_other on 23.05.2007. it is

stated that those representations are still pending with the Respondents.

3. In the aforesaid premises, thfs Original Application is disposed
of with direction to the Respondents to consider grievances of the
Applicant as raised in this Original Application and in the aforesaid two

representations and pass a reasoned order by the end of December, 2007.

4. With the aforesaid observations and directions this OCriginal

Application stands disposed of.

5. ‘ Send copies of this order to the Applicant and to the

Respondents in the addresses given in the Original Application and copies
of this order also be supplied to the learned counsel appearing for both the

parties.

ey Ay o ¢
{(KHUSHIRAM)

(MANORANJAN MOHANTY) '

ADMINISTRATIVE MEMBER VICE CHAIRMAN
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BEFORE THE CENTRAL | ADRARRTRAIIVE JRIBUNAL, &
GUWAHATI BENCH::GUWAHATI. ?
(An application under Section 19 of the Administrative Tribunals Act, 1985) Zé
| | 3
ORIGINAL APPLICATION NO/Q 66 OF 2007. “g
Shri Prasanta Das Gupta ..... APPLICANT.
-VERSUS- |
‘The Union of India & Ors . RESPONDENTS.
INDE X.
- SL.No._ Particulars of Documents . Annexure No. Page No.
1. Original Application | 1-11.
. .2. Veriﬁcation ‘ | 12.
3. Appointment order dated 21-06-1983 A 13.
4. Representation to the Registrar General in May 2005 B 14-15.
5.

Representation to the Head of Office on 23-05-2007 C 16.

Signature of the applicant.

For use in the Tribunal’s office
Date of filing:-
Registration No.
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BEFORE THE CENTRAL ADMINISTRATIVE TRIBUNAL,
| GUWAHATI BENCH::GUWAHATI.

(An application under Section 19 of the Administrative Tribunals Act, 1985)

ORIGINAL APPLICATION NO.;LOéJ OF 2007.

Shri Prasanta Das Gupta ..... APPLICANT.
-VERSUS- _ _
- The Union of India & Ors ..... RESPONDENTS.

LIST OF DATES.

| Date Particulars.

21.6.83 Applicant appointed on regular basis as Counter Clerk
w.e.f. 19.5.1981 Anx. A Pg.13

May, 2005 Representation to the Registrar General, Ministry of Home '
Affairs for grant of financial upgradation under ACP Scheme
Anx. B Pg.14-15

23.5.07  Representation to Head of Office at Shillong for financial
“upgradation under ACP Scheme Anx. C Pg.16.

Q@oww\ﬁre;ébu Crp e

SIGNATURE OF THE APPLICANT.
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IN THE CENTRAL ADMINISTRATIVE TRIBUNAL

GUWAHATI BENCH : GUWAHATI

(APPLICATION UNDER SECTION 19 OF THE ADMINISTRATIVE
. TRIBUNALS ACT, 1985.)

ORIGINAL APPLICATION‘ NO.Q\O’6 OF 2006.

Shri Prasanta Das Gupta

Late Pradyut Das Gupta

Counter Clerk,

Directorate of Census Operations,

Arunachal Pradesh, Shillong—793003.

-VERSUS-

1. The Union of India, represented by the Secretary to the
Wment of India, Ministry of Home Affairs,
New %

2. The Registrar Géneral, India
Ministry of Home Affairs,
2/A, Mansingh Road, |
New Delhi — 110011.

3. The Director of Census Operations,‘

Arunachal Pradesh, Shillong — 793003.

..... APPLICANT.

0
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4. The Head of Office/Deputy Director,
Directorate of Census Operations,
(Arunachal_Pradesh), Govt. of India,
Ministry of Home Affairs,

Shillong — 793003.

..... RESPONDENTS.

" DETAILS OF APPLICATION:

1. Particulars of the order against which the application is made:

The applicant is aggrieved by the non-consideration of his case for
financial upgradation under the Assured Career Progression (ACP) Scheme,

'. dtcording to which every Canteen/ Tiffin Room employee is eligible fot 4

- niifimum of two financial upgradation in the entire service if he has not ’

been promoted. The first and second financial upgradation will be

considered for the eligible staff after completion of 12 years and 24 years of

regular service respectively.
As the applicant has no promotional avenues, he became eligible for
- the first financial upgradation under the ACP Scheme in May 1993 and for
the second in May 2005. Unfortunately, the respondents have failed to
consider his case of financial upgradation under the ACP Scheme, because
| “of which, the applicant is stagnéting in the same post and in same scale for

+ the last more than 26 years.

2. Jurisdiction of the Tribunal:
The applicant declares that the subject matter of the order against

which he wants redress is within the jurisdiction of the Tribunal.

e

e
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3. Limitation:

The applicant further declares that the application is within tlie
limitation period prescribed in Section 21 of the Administrative Tribunals

Act, 1985.

4. Facts of the case:

4.1 That the applicant is a citizen of India and a permanent residerit of

Shillong, Dist-East Khasi Hills, Meghalaya and as such is entitled to all the | |

Hglts and privileges guaranteed by the Constitution of India and the laws
fisified thereunder. '

4.2 That the applicant was directly recruited as Counter Clerk in the
Census Staff Tiffin Room, Shillong on regular basis with effect from 19-05-

1981, under the Director of Census Operations, Arunachal Pradesh, Shillong |

- -3, vide order dated 21-06-1983 bearing No. APQ.1981/DTP/3/79-Estt.
It may be pertineﬁt to mention here that the Census Staff Tiffin Room,

Shillong is a Statutory Tiffin Room (STR, in short) run by the Directorate of

Cerisus Opetations (Arunachal Pradesh) and the employees are all Central

(uvetnment employees.

A copy of the appointment“order dated 21-06-1983 is

annexed hereto and marked as ANNEXURE — A.

43  That, the applicant has rendered more than 26 years of service in the
regular line without any blemish, barring one incident where the applicant

was imposed penalty of reduction of pay in a farcical departmental enquiry

with regard to a charge of fraudulent claim of LTC, on the purported

adiission of the applicant although the applicant had specifically stated that

fi
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he had defence to make and that he desired to be heard in person in the

enquity.

4.4 That the applicant is serving in the same post right from the initial
date of appointment as Counter Clerk. There is no further promotional scope
fot lim according to the service rules. He has not received any upgradation

it pay or promotion and is continuing in the same post as Counter Clerk.

4.5  That the respondent authority has introduced the Scheme of Assured
& ©C ,
Career Promotion in terms whereof the incumbent of a post if not promoted

ithin a period of 12 years is granted one higher scale of pay and another °
pon completion of 24 years if in the meanwhile he had not been promoted.
The said scheme is incorporated in DoP & T Office Memorandum No.6
(2)/23/77-Welfare, dated the 11" December,1979, and it has been clarified
that the benefits of ACPS (Assured Career Progresson Scheme) shall be

“exterided to the canteen/ tiffin room employees by reckoning from the dale

. of their initial appointment as direct recruit on regular basis as the crucial
~date for granting the 1/2™ upgradations. It was also stated that the
upgradations shall be allowed only in those cases where promotions have not
been made even after putting in 12/24 years of regular service counted in the
manner indicated above.

The applicant craves leave of the Hon’ble Tribunal to
produce and rely upon the said memorandum at the time

of hearing of the case.

46  That in accordance with the provision of ACP Scheme, the applicant
~ became eligible for a minimum of two financial upgradations for the total

length of service and in the absence of any promotion having been made.

Rramaortepu2 Gl

X

P



-]

The applicant became eligible for the 1* financial upgradation in May 1993
upon completion of 12 years of regular service and for the 2™ financial

upgradation in May 2005 upon completion of 24 years. Unfortunately, the

“fespohdents have failed to consider his case of financial upgradation utider

~ the ACP Scheme, till today. As a result, the applicant is stagnating in sanie

post and in the same scale for the last more than 26 years.

4.7 That the being aggrieved by the non-consideration of his case of
financial upgradation under the ACP Scheme, the applicant submitted a
humber of 'repfesentations and memorials from time to time before the
respondents which however have failed to evoke any response so far. In this

cotinection, the applicant submitted a representation through proper channel

16 the Registrar General, India, Ministry of Home Affairs, New Delhi it
- May 2005 highlighting among his other grievances like non-payment of

~ medical claim bills, the present grievance regarding non-consideration of

financial upgradation under ACP Scheme. However, sadly enough, the said
representation failed to bear any result.
A copy of the aforementioned appeal is annexed hereto

and marked as ANNEXURE - B.

4.8  That the applicant submitted another representation before the Head

“of Office, Directorate of Census Operations, (Arunachal Pradesh), Govt. of
- India, Ministry of Homs Affairs, Shillong-3, on 23-05-2007, praying for

consideration of his case of financial upgradation, first in May 1995
(although it should be ‘May 1993’, in terms of the said DoP & T Office
Memorandum) and the second in May 2007(although it should be ‘May
2005, in tetms of the said DoP & T Office Memorandum). However, the

applicant regretfully states that the said representation, though received on
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the same date, is yet to be considered by the respondent authority and the
_ | app’licant is yet to receive any of the financial upgradation.
| A copy of the said representation dated 23-05-2007 is
annexed hereto and marked as ANNEXURE — C.

4.9 That the respondents have in the meantime granted financial
upgradation to the other two persons working in the Aruncahal Pradesh
Cenisus Staff Tiffin Room, namely, Shri Sriram Sharma and Shri Ram
' Mohan Ray, in November 1999. The applicant is the only person left out
from the benefit of financial upgradation although he is eligible in all
: respects. The action of the respondents, therefore, suffers from the vice ol

v

disctimination and is hit by Article 14 of the Constitution of India.

4.10  That the failure on the part of the respondents to consider the case of
the applicant for grant of financial upgradation in accordance with the ACP
Scheme cannot be justified in any view of the matter. Since there is no
promotional avenues, it was incumbent upon the respondents to grant the
minimum two financial upgradation under the ACP Scheme to the applicant,
who has rendered more than 26 years in the same post as Counter Clerk

without any promotion. The respondents being a State within the meaning of

=
5~

Article 12 of the Constitution should have either promoted the applicant or |

pranted financial upgradation in accordance with the ACP Scheme, having
regard to their constitutional obligations adumbrated in Articles 14 and 16 of
the Constitution of India. Being aggrieved, the applicant has approached this

Hon’ble Tribunal, seeking justice and for amelioration of his grievance.

5. Grounds of challenge with legal provisions:



5.1  For that the respondents have failed to consider his representation for

providing two financial upgradation in accordance with the provisions of

ACP Scheme in terms whereof the incumbent of a posf if not promoted
within a period of 12 years is granted one higher scale of pay and another

upon completion of 24 years if in the meanwhile he had not been promoted.

5.2 For that the respondent being a State within the meaning of Article 12

‘of the Constitution should have provided the minimum two financial
upgradation to the applicant upon his completion of 12 years of service in

" May 1993 and 24 years in May 2005, having regard to its constitutional

obligations adumbrated in Articles 14 and 16 of the Constitution of India.
Despite its constitutional obligations, the respondents have miserably failed
to consider the case of the applicant of financial upgradation under the ACP

Scheme.

5.3 For that the Hon’ble Supreme Court in the case of State of Tripura

and others v. K.K. Roy, [reported in (2004) 9 SCC 65], has deprecated the

"failure on the part of the State to frame the ACP Scheme and ordered that the

" respondent therein be paid two promotions in the next higher scale of pay

upon his completion of 12 years and 24 years in service.

In the present case, the ACP Scheme is applicable to the applicant in
terms of DoP & T Office Memorandum No.6 (2)/23/77-Welfare dated the
11" December, 1979 and other Govt. of India O.M. issued from time {o
time, but notwithstanding such Govt. notification, the respondents have

fuiled to provide the financial upgradation to the applicant.

54 For that the Apex Court in Council of Scieﬁtiﬁc and Industrial

Research v. K.G.S. Bhatt [reported in (1989) 4 SCC 635] held:



“It is often said and indeed, adroitly, an organisation public or
private does not ‘hire a hand’ but engages or employs a whole man.
The person is recruited by an organization not just for a job, but for a

whole career. One must, therefore, be given an opportunity 1o

advance. This is the oldest and most important feature of the free =

enterprise system. The opportunity for advancement is a requirement
for progress of any organization. It is an incentive for personal
development as well. (See Principles of Personnel Management,
Filipo, Edwin B., 4" Edn., p.246.) Every management must provide
realistic opportunities for promising employees to move upward. ‘The
organisation that fails to develop a satisfactory procedure for
promiotion is bound to pay a severe penalty in terms of administrative
costs, misallocation of personnel, low morale, and ineffectual
performance, among both non-managerial employees and their
supeﬁisors.’ (See Personnel Management, Dr Udai Pareek, p.277.)
There cannot be any modern management much less any career
planning, manpower development, management development etc.

which is not related to a system of promotions.”. '

In the instant case, the respondent ought to have looked into the

representation and granted the financial upgradation to the applicant who

fulfils the eligibility criteria, and the failure in this regard has violated the

fundamental and other legal rights of the applicant.

5.5

For that the respondents have developed a very unhealthy practice of

sitting quietly over a representation although the Govt. of India in several

Office Memorandum has clarified that representation filed by an employee

shoutd be attended promptly, in any case it should be disposed of within a

maximum period of six weeks. In the instant case, the respondents have

‘s
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nelther disposed of the representation submitted by the applicant nor did

_ | they provide financial upgradation to him under the ACP Scheme.

5.6  For that the applicant is at least entitled to grant of two higher grades,
one upon expiry of the period of 12 years from the date of his joining of the

service and the other upon expiry of 24 years thereof and the failure on the

part of the respondents in granting such financial upgradation in absence of

any promotion, is illegal, arbitrary and unjust. Therefore, this Hon’ble

Tribunal mdy be pleased to direct the respondents to grant two financial

12 years and 24 years in service.

5.7 For that the action of the respondents suffers from the vice of

discrimination, it is affected by bias and is not free from arbitrariness

because the other two persons serving in the same department have already

been granted the 1% financial upgradation under the ACP Scheme long back

but the applicant who has been serving for the last 26 years in the same post

without any promotion has been denied any financial upgradation though he

is eligible for the same.

6. Details of the remedies exhausted :-
The applicant declares that he has availed of all the remedies available

to him under the relevant service rules.

7. Matters not previously filed or pending with any other court:

~
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The applicant declares that he had not previously filed aiy
application, writ petition or suit, regarding the matter in respect of which this

application has been made, before any court or any other authority or any

"othet Bench of the Tribunal nor any such application, writ petition or suit Is

‘pending before any of them.

8. Reliefs sought:

In the premises aforesaid, it is most respectfully prayed
that Your Lordships h1ay be graciously pleased to admit this
application, issue necessary notices, call for the records of the
case and after hearing the cause/causes being shown and upon

| petusal of the records, Your Lordships may —

(1) To direct the respondents to grant two financial
upgradation to the applicant under the ACP Scheme in
accordance with the relevant O.M. issued by the Government of
India and as applicable to Statutory Tiffin Room employees,

upon his completion of 12 years and 24 years in service, to be

reckoned from 19-05-1981, which is the date of his initial

appointment as direct recruit on regular basis -

-(iv) Any other relief or reliefs to which the applicant is

entitled under the facts and circumstances of the case.

And for this act of kindness, the humble applicant as in duty bound, shall

' ever pray.

/g'
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‘9. 1nterim order, if any prayed for:
Nill.

10, Particulars of Bank Draft/Postal Order filed in respect of the
application fee.
I.P.O. No. 34 G 655415 Dated: 18-07-2007.
Paydble at: Guwahati.

11. List of enclosures:

. As stated in the index.
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VERIFICATION,.

I, Shti Prasanta Das Gupta, son of Late Pradyut Das Gupta, aged about

47 years, serving as Counter Clerk, Directorate of Census Operatio’.ns,'

Arunachal Pradesh, Shillong-793003 (Meghalaya), do hereby verify that the

cotitents of paragraphs 4.1 to 4.10 are true to my knowledge and paragraphs
-5.1 to 5.7 are believed to be true on legal advice and that I have not

- suppressed dny material fact. .

4

Date :- %lfﬁ"” %M‘)@M Clu@rf\ o

lace :- Guwabhati. Signature of the Applicant.

=
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ADVANCE COPY
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The Registrar General, India

Minisiry of Home Affairs

2/1, Mansingh Road

tNew Delhi

{Through Proper Channe!)
Dated Shillong the May, 2005
Sub:- Reimbursement of medical claims for oufdoor trewtment and
non sanclioning of A.C.P. ~ An appeal regording.

Si:,

The undersigned, Tiffin Ren Clerk in the Directorate of Census Operation,
Arunachal Pradesh, Shille::, bLeg to state the following facts for favour of your
perusal and re dravi ¢f the grievance at an early date.

That, Sir, the following M-R Claims pertaining to the appellant have been

pending for reimbursement since long through these claims had been submitted in
tme wiilh proper certification from my altending doctor..

1. MR. daim for  Rs. 429.00  [Form 05.09-2004 to 14-09-2005 qs
I was suffering form Gesiro enterotitis),
2. MK claim for ks 382,00 (From 09-09-2004 to 18-09-2004 a5
I was suffering from P.v.0.)
3. MR. claim for  Rs. 509.00 (From 19.09-2004 to 25-09-2004 as
I 'was suffering from Dermatitis)
4, MR claim for  Rs. 469.00 (From 23-09-2004 t002-10-2004 as
I 'was suffering from Dermatitis)
5. M.R. claim for  Rs. 406.00 (From 29-09-2004 to 03-10-2004 as
G /Total Rs. 219500 1 was suffering from R.T.1)

That Sir, the local office has rejected the claims of the appellant on the plea
that the C.G.H.S. Scheme has heen implemented from September, 2004.

That Sir, so far it is known the office avthority by its order sometimes during
the month of October, 2004 had stopped the reimbursement of M.R. claim of the

stalf w.ef. 01-09.2004 and on this ground the M.R. claim of the appellant have
also been rejected.

Contd ............... 2/-
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That Sir, the smount of the M.R. claim of the appellant is @ considerable one
aned non-reimbursement of the sami has been causing fiiancial difficulties which
was incurred from the salary.

ihat Sir, on the other hond, the oppellont begs fo staie that he has been
working as Tiffin Room Clerk with oliect from 16-05-1981 without any bredk in
service. But 1ill dote the A.C.P. in favour of the appeliont has not been sanctioned. it
may kindly be noted that ihere is 0o promotiondl avenue for the post occupied by
the appellont @and the non-sanction of A.C.P till date has been causing financiol
hardship as well as frustration 1oo. As per calculation from the date of joining in the
service now, the fime has come for sanction of 2% A.C.P also. But the local office is

alranst mum in this regard.

That Sir, the appellant is contemplating to go to voluntary .relirement by
next year due to personal ground after getting 2 {two) ACPs,

ln view of above the appellant fervently appeal before your honour to
direct the local office to sanction my pending M.R. claim of the ACPs as mentioned

above and for this act of your kindness | shall remain grateful to you for ever.

s ook fot
ooty faimtully

(Prasanta Das Gupta)

Appellant
Copy to:
7. The Dy. Director of Census operations, Arunacha! -Pradesh, Shilleng with
o request to forward the appeal to the R.G.l, New Delhi for his
favourable action.

f\D\.c\;'r\c 2 C o-())f .
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To

The Head of Office,

Directorate of Census Operations,
{Arunachal Pradesh), Govt of India,
Ministry of Home Affairs,
Shillong-793 003,

P . SOy

Cy

.g,)/u\'
ANNEXURE-C

Date: 23-5-07.

~ “Sub:  Consider of granting 2(two) ACPs due from 1995 & 2007-a request.

Madam, e ;
I beg most respectfully to state as follows:

1. My first ACP was due from May 1995. No order in this regard has been

issued till date.
My 2™ ACP is due from May 2007,

- It is fervently prayed and requested that the matter may kihdly be looked into and
consider to grant my due ACPs one of which pending for long years for which I shall

remain ever grateful to you.
With respectful regards,

G0 1ot
R

i

Certified to be true Copy

Jousten—

Advocate

( Prdsanta Das Gupta )
Counter Clerk.




