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06.11.2007 K.Paul, learned counsel for the applicant is
Nﬂ#eﬂ, QS‘Q,TM U present. Mr.S.Nath,- learsned counsel on behalf of
7;< A . ©+ . Drl.L.Sarkar,, learned Railway Standing Counsel has
on ﬂ’;{, /,é{ ,}(5 L _ ‘ - - prayed for time to file written statement. Prayer is

'. 04‘!, . : | : a#iowed. o

AL
] Call this matter on 19.12.2007.
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19.12.2007 No written statement has bs}en filed
in this case by the Respbnden’rs.'
Dr.J.LSarkar, leomed Railway S;fonding |

counsel, seeks six weeks more time io file
P

| | written statement. Prayer is allowed.
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Call this matter on 07.02.2008

awaifing written staternent from  the

. Respondents. 4;&

P NN s ¥ . (M.R.Mohanty)
' S Vice-Chairman
uQ} \;MQM\ J»/ /ob/

w\g_@:m“: gL 07.02.2008 No written statement has been
kw Sexrved filed in this case as yet by the

% Respondents.

Call this matter on 10.3.2008

awaiting written statement from the

Respondents.
wle Kledl EE
%— (Khushiram) (M.R.Mohanty)
a% ' Member (A) Vice-Chairman
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rejoinder: Prayer is aﬂowed . - ‘.
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y 01.042008  Heard Mr K. Paul, learned
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' Court, kept in separate sheets.
- L The Application is allowed in terms
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: Member (A) Vice-Chairman .
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IN THE CENTRAL ADMINISTRATIVE TRIBUNAL
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Original Application No. 205/2007

DATE OF DECISION : 11-04-2008

Shri Nikhil Ch. Singha Roy

............................. e eeeeeetie e rrrressrseseneeaneneensooApplicant/s
By Advocate Shri K. Paul _
................................................................ .Advocate for the
Applicant/s
-Versus —

Union of India & Ors. :
............................................................................... Respondent/s
Dr J.L. Sarkar, Standing Counsel for Railways

............................ e eereeeeer s reseesneseanensaenne e Advocate for the

| ' ' Respondent/s

- CORAM

THE HON'BLE MR MAN‘ORANJAN MOHANTY, VICE CHAIRMAN

THE HON’'BLE MR KHUSHIRAM, ADMINISTRATIVE MEMBER

1. thther reporters of local newspapers may be allowecéy see
the judgment ? es/No

2.  Whether to be referred to the Reporter-or not ? 'YeSLDM

3.  Whether their Lordships wish to see the fair copy of the
judgment ? _Yes/No.
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CENTRAL ADMINISTRATIVE TRIBUNAL, GUWAHATI BENCH
Original Application No.205 of 2007.
Date of Order : This the 11th Day of April, 2008.
THE HON'BLE MR MANORANJAN MOHANTY, VICE CHATRMAN
THE HON'BLE MR KHUSHIRAM, ADMINISTRATIVE MEMBER

Shri Nikhil Ch. Singha Roy,
Son of Late Sachi Singha Roy,
Resident of Pradhan Nagar,
Ashapurna Road,
P.O. Pradhan Nagar,
‘District Darjeeling (West Bengal) .......Applicant

By Advocate Shri K.Paul
Versus —

1. The Union of India,
represented by the Chairman,
Railway Board, Ministry of Railways,
New Delhi.,

2.  The Chief General Manager,
N.F Railway, Maligaon,
Guwahati-11.-

3.  The Senior Divisional Mechanical Engineer,
N.F Railway, Katihar, Bihar.

4. The Divisional Mechanical Engineer,
N.F Railway, New Jalpaiguri,
West Bengal.

5. Shri P.X.Sarkar,
~ Senior Section Engineer/IC/C&W/SGUJ,
N.F.Railway, Siliguri Junction, Siliguri,
West Bengal. ........Respondents

By Dr J L.Sarkar, Standing counsel fw
: >
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ORDER

KHUSHIRAM., (MEMBER-A)

'On the allegation that the Applicant (Shri Nikhil Chandra
Singha Roy, MCM(APO)/SGUJ) remained unauthorisedly absent froin
24.06.2004 to 14.09.2004, he was charge sheeted for having shown
gross negligence of duty and unbecoming of a Government servant and
contravened Rules 3.1 (i) and (ii) of the Conduct Rules of 1968. On the
basis of an enquiry, his services were terminated (vide order dated
26.05.2005) just 5 days before of his retirement (as per statement of the
Applicant) without giving him -adequate opportunity. ¥arlier he had
approached this Tribunal by filing O-.A 67/06; which was disposed of on
16.03.2006 with -djrection to the appeﬂate authority to consider and
dispose of the appeal dated 28.06.2005 (of the Applicant) within a
period of three months by giving “personal hearing to the applicant, if
so opted by the applicant, and pass a speaking order.”
2. ~ The Api)eﬂate Authority informed the Applicant (vide order
5 dated 23.08.2006, (a copy of which was sent to the Applicant By
registered post with A/D) conveying the following orders -
| “The appeal has been seen and it is clear that péi*t:s, ;
was not on the sick list yet he did not join. All the )
efforts made by the E.O to ensure natural justice are
on record. |
Having considered the appeal it is regretted on lack
of merit the punishment holds good.”

3. It is apparent that the appeal was decided on 23.03.2006

after the order of the Tribunal was passed on 16.03.20086.

%/ |
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4. Aggrieved by the above order the Applicant has filed this

second round of Original Application under Section 19 of the

' Adm;iinistrative Tribunals Act 1985 before the Tribunal.

5. As per materials available on record, the Applicant was a
heart p_atienf and on the verge of retirement when he was served with a
charge sheet on 20.09.2004 for remaining absent unauthorizedly. The
App]ica,nt'also attended CMC, Vellore for his treatment. As per advice
of the Railway medical authority, the Applicaﬁt \;isited Perambur
Railway Hospital for treatment. On 24.06.2004 the Applicant felt pain
in his chest and tried to inform his officer-in-charge; for he was notin a
position to move. He was compelled to seek help of a private medical
practitioner and took treatment upto. 25.08.2004 and reported back to
duty to his officer-in-charge on 26.‘08.2004 by producing private medical
certificate in support of his illness. He wés asked to obtain Duty Fit
Certificate; which was issuéd i)y Senior DMO/SGUI and only then the
Aplslicant was allowed to resume duty on 15.09.2004. The absence, on

account of illness from 24.06.2004 to 25.08.2004 supported by medical

- certificate from a Non Rail;way Doctor, was not accepted by

authorities, for which he was charge sheeted for the unauthorized
absence and that resulted m termination from service.

6. It is alleged by the Applicant that the enquiry officer Shri
S.S.Bardhgn appointed by the Respondents was a czlose fﬁend of Shri

P K. Sarkar, SSE/IC/C&W/SGUI. The Applicant has alleged that the

. enquiry proceeding have become vitiated. The ex-parte enquiry, held in

the applicant’s case, became the basis for removal from service; while

he was¢h the verge of superannuation but in order to deprive him of
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the terminal benefits ét the end of his servioe, he has been dismissed by -
the Respondents. The Appiicant has also alleged that the cryptic and
non speaking order disposipg of his appeal was passed by the appellate
authority after the Tribunal passed the order in O.A.67/06 on
16.06.2006.

7. The Respondents bhave filed written statemel;t wherein
they have stated that Applicant was advised to report to dut;y on
23.06.2004 but he refused to receive the letter and he absented himself
“from 24.06.200'4 without any intimation. The Medical Certificate
submitted by the Applicant in support of his sickness was issued by a
private Medical Practitioner from Siliguri but his r\esidenoe was only
200 meter frorn Railway Hospital; which, as per rules, hé was required
to attend and that, therefore, his unauthorized absence from duty from
24.06.2004 to 14.09.2004 is supported by the fag:ts. It ilas also been
stated that Applicant’s name was struck. off from tile sick list from
07.03.2005 and that, on the basis of enquiry report submitted by
Enquiry Officer, Disciplinary authority considered the case very
carefully and passed the order for removal from service against the
Applicant (However, the copy of the Enquiry Report has not been
submitted by the Respondents with written statement nor placed on
record at the hearing). It has been admitted by the Respphdents that
the Applicant was to retire on 31.05.2005 and by filing O.A. before the
Tribunal, the Applicant was tryinjg to adopt dilatory tactics for
completion of the departmental proceedings.

8. We have heard Mrv K.Paul, learned counsel appearing for |

the Applicant and Dr J.L.Sarkar, learmed Standing Counsel for
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Ref;l;ondents/Rajl\vays. Learned counsel for the Applicant argued that
the Applicant has served the Railways throug%f;is career and for
remaining absent on account of his sickness and for treatment he was
removed from service on 26.05.2005 just only a few days before his
.superamluation {(which was due on 31.05.2005) and, as such, the
punishment order was extremely harsh/highly disproportionate. He
also cited the decision of the Hon’ble Aprx Court rendered in the case of
Bhagwan Lal Arya vs. Commissioner of Police, Delhi and others,
(reported in (2004) 4 SCC 560); wherein it was held that “absence of
more than two months on medical grounds with sanction of leave —
cannot be regarded as a grave misconduc{ or continued misconduct
rendering him completely unfit for (police) service. Dismissal on ground
of alleged misconduct of such absence from duty is excessive and
disproportionate puni’shment and not permissible under rélevant
provisions of Service Rules.” It is further held that “dismissal order
found bad looking to the mitigating circumstances  “the
punishment/order of the disciplinary authority is to be set aside.”
Rule 521(2) of Iﬁdian Railway Establishment Code Vol-I
was also cited at the hearing; which is reproduced as under -
“The comnetént authority may, at its discretion
accept the certificate or, in cases where it has reasons
to suspect the bonafides, refer the case to the
Divisional Medical Officer for advice or investigation.
The medical certificate from registered private
practitioners produced by Railway servant in support
of their application for leave may be rejected by the

competent authority only after a Railway Medical
Officer has conducted the necessarv verifications and

on _the basis of the advice tendered by him after such
verifications.”

[
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Similarly Rule 634 provides the »Rajlwey employees to be
attended by the authorized Medical Officer of the Raﬂw ays.
9. That the Applieant isiwas a heart patient was known to the’
Respondents. In -the said ’premises, there were no reason fo_r the
‘Respondents/authorities {of the Applican@ not to exercise th’eir
discretion in favour of the Applicant to accept the certificate aranted by
a private registered medicel practitioner as required under Rule 52 1(2)
of IREC (supra). Before refusing to accept such a medical certificate a
procedure was required to be_ followed under the said Rt;le 521 and

Rule 634. In the case of the applicant no sﬁch procedure was adopted.

* Therefore, m our considered view, the Applicant could not have been

considered to be a person under un-authorized absence. 'Thus,l tl;ere
were a mis- carnage of justice in the éecmlon making process; for the
authorities proceeded to consider the Applicant to be a person under
unauthorized absence, without considering his case in terms of the
requirement of the Rules (supra).

10. Dr J.L.Sarkar, learned Stajiding Ceunsel for Railways,

although admitted that the Enquiry Report was not supplied to the

Applicant {(to have his' say in the matter) before removing him from

service, argued that no prejudice was caused to him for non-supply of
the copy of the Enqu]ry Report, espema]ly when the Applicant was due
to go out of employment on retirement shortly. Such a stand of the
Respondents 1is not sustainable in the eye of law. “Nothing was
available to be answered by the Applicant,” cannot be an answer to

deny the supply of the enquiry report/giving an opportunity to the

B
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Applicant to have his say in the matter before the fall of damodcles

sword/termination of service.

11. The Applicant was not given the copy of the enquiry report ‘

"before terminating his services. Dr J.L.Sarkar, learned Standing
counsel for Railways, who pointed out that Applicant was absent
’without pri;)r saﬁction of leave, arguéd that the points raised by the
Applicant in the O.A wa#never raised by him before the Respondents
nor in the enquiry proéeeding. His said objgction is simply o;rer ruled;
because point of law (arising ouf of the bundle of facts already available
on records) can be raised at .any' stage of the proceeding, if not raised at
the initial stagéé. In the present case, the authorities proceeded against
the Applicant without even looking to the requirements of the Rules.
When a Railway servant (a known heart patient) remained absent, for

his sickness; it was for the authorities to send a Doctor to his place to

take care of him or to bring him the required treatment. That is what is -

the beneficial provision in Rule 634 (supra). Without following the

human approach to the matter, the Railways (in the given
circumstances) ought not to have taken a harsh decision
12. On the basis of the relevant provision of Railway

Establishment Code, the citatioﬁ submittedhby the learned counse] for

the Applicant and discussions made in foregoing paragraphs, we have

taken note (a) that Respondents, i.:hough aware of the fact that the
'Applicant was a heart patient and considering l;is serious ﬂﬁess/the
health condition, did not depute an'y Railway doctor to the residence of
the Applicant; (b) they did not exercise the discretion properly/in a

lawful manner as required under the Rule 521 (supra); (o) in the

L —
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writtén statement also the R;esp-ondents héve not claimed that the copy
of the enquiry report was made available to the applicant to give him
an opportunity to have his say in the matter and (d) the cryptic/non
speaking order was passed by the appellate authority, on the appeal of
the Applicant even after the orders of this Tribunal “to pass speaking
order and to give a personal hearing to the Applicant, if so opted by the
Applicant” in 0O.A.67/2006. The applicant was un-disputedly due to
superannuate on 31.05.2005. We are of the considered view that thé
punishment (awarded by Disciplinary Authority and upheld by
Appellate Authority) appears disproportionaté in terms of the decision
cited above (2004) 4 SCC 560). We are also of considered view that the
punishment is not sustainable because of non supply of Enquiry
Report. We could have remanded the case back to the disciplinary
authority (at least to the stage of supply of enquiry report) for passing
appropriate order like irnposiné punishment of compulsory retirement;
but as the Applicant has already retired within seven days of

imposition of the .punishment, it is deemed proper to let him

superannuate when it was due to him in normal course. The order of

removal is accordingly set aside and the period of absence of the
Applicant is directed to be regularized by granting any kind of leave
due to him. Thus, this Original application is allowed; but without

awarding any cost. ¥

(KHUSHIRAM) (MANORANJAN MOHANTY)
ADMINISTRATIVE MEMBER VICE CHAIRMAN
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BEFORE THE CENTRAL ADMINISTILATI;YE{E WRIPFWI

GUWAHATI BENCH::GUWAHATL ©"<het Beneh

(An application under Section 19 of the Administrative Tribunals Act, 1985)

ORIGINAL APPLICATION NO.20S™ OF 2007.

NRLE L g ﬁ%ﬂ%ﬂ 2

Shri Nikhil Ch. Singha Roy ~ ..... APPLICANT.
-VERSUS-
The Union of India & Ors ..... RESPONDENTS. .
INDEX.
S1.No. Particulars of Documents , Annexure No. Page No.
f' 1 : Original Application -
2. Verification |
3, Chargesheet dated 20.9.04(recvd. on 1.11.04) A
4, Reply dated 10.11.04 by tﬁe applicant B
et Inquiry officer appointed on 18.11.04. C
5. Applicant sought for certain documents on 23.12.04. D

6. Intimation dated 17.2.05 regarding enquiry on 28.2.05. E
Applicant on 18.2.05 again requested for the documents. F
Intimation dt. 13.5.05 fixing date of enquiry on 16.5.05 G

o ® =

Ordezjldated 26.5.05 removing applicant from service. H
10.  Appeal dt. 28.6.05; reminders dt.5.11.05 & 7.1.06. - LJ&K
11, Order dt.16:3.06 passed by the Hon’ble Tribunal in OA 67/06. L

12, Letter dt.23.3.06 informing applicant about rejection of his appeal. M
f

Signature of the applicant.

For use in the Tribunal’s office
Date of filing:-

Registration No.




BIEFORE THE CENTRAL ADMINISTRATIVE TRIBUNAL,

GUWAHATI BENCH::GUWAHATIL

(An application under Section 19 of the Administrative Tribunals Act, 1985) %

ORIGINAL APPLICATION NO.2 0 5~ OF 2007.

Shri Nikhil Ch. Singha Roy ..... APPLICANT.
-VERSUS-

‘The Union of India & Ors ..... RESPONDENTS.

LIST OF DATES.

Date Particulars.

20.9.04{recd. Memorandum of Chargesheet for unauthorised absence
on 1.11.04) w.e.f. 24.6.04 —14.9.04 Annexure A Page
| » e‘%\“"‘\( g

10.11.04  Applicant’s reply praying for exoneration because he was ill
and since then he has joined duty by submitting medical
certificate. (Annexure B Page

(Railway Board’s instruction regarding admissibility of
private medical certiﬁcate) | (Para 4.5 Page 5)

~ 18.11.04  Shri SS Bardhan, a close friend of R-5, appointed as enquiry
officer to conduct the enquiry. (Annexure C Page

23.12.04 Applicant sought for certain documents which are the
annexures to the charge sheet and requested for an officer
from personal branch to be included in the board of enquiry.

| (Annexure D Page

17.2.05 Applicant informed about the date of DAR enquiry fixed on
28.2.05. "~ (Annexure E Page

18.2.05 Applicant requested the respondent authority to furnish the
documents as sought for vide his letter dated 23.12.04.
(Annexure F Page
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13.5.05  Applicant asked to attend the DAR enquiry on 16.5.05. which he
c ould not attend because of his 111ness (Annexure G Page
\ \ A g Q;uf L
26.5,05 Appllcant ﬁmeved from service on the basis of the enquiry
report which was not furnished to him. (Annexure H Page

WAL ¢S u:ﬁkf‘{%f

Railway Board circular which envisage furnishing of'enquiry
report by the disciplinary authority before taking final decision.

X Para 4.11 Pa el
5‘ B&r QJ E(A‘U. agf\ﬁ wﬂr’(——arQ/ﬂ\’Tﬁp 55‘5("3 A / & )

28.6.05 Apphcant preferred an appeal to the Sr. DME/Katihar, followed

by reminders dt. 5.11. 05 & 7.1.06. (Annexures I, J & K Pages
ST

163.06  Order passed by this Hon’ble Tribunal in OA No.67/06 for
d1spo:>1ng of the appeal within 3 months by a reasoned order and

giving personal hearing to the applicant. (Annexure L Page 2¢ 4}— 39 - H o

23.3.06 Appeal rejected by the appellate authorlty by a one-line order and
without hearing the applicant. (Annexure M Page

SIGNATURE OF THE APPLICANT.

//



IN THE CENTRAL ADMINISTRATIVE TRIBUNAL
GUWAHATI BENCH : GUWAHATIL

~ .

(APPLICATION UNDER SECTION 19 OF THE ADMINISTRATIVE
TRIBUNALS ACT, 1985.)

. Fe

= ALY

ORIGINAL APPLICATION NO.705 oF 2007.

Shri Nikhil Ch. Singha Roy

Son of Late Sachi Singha Roy
Resident of Pradhan Nagar
Ashapurna Road

P.O. Pradhan Nagar

District : Darjeeling (West Bengal)

-VERSUS-

1. The Union of India, represented by the Chairman,
Railway Board, Ministry of Railways,
New Delhi. '

2. The Chief General Manager,
N.F. Railway, Maligaon, Guwahati-11.

3. The Senior Divisional Mechanical Engineer,

N.F. Railway, Katihar.

d'@{n%,,. .

..... APPLICANT. '
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4. The Divisional Mechanical Engineer, N

N.F. Railway, New Jalpaiguri. o
5. Shri P.K. Sarkar
Senior Section Engineer/IC/C&W/SGUIJ, ‘,

O
N.F. Railway, Siliguri Junction, Siliguri.
..... RESPONDENTS.

DETAILS OF APPLICATION: ' i

. 1. Particulars of the order against which the application is made: |

! The applicant is aggrieved by the impugned brder | bearing K

) Mo.M/BG/EA/NJP/2004(NCSR) dated 26-05-2005 passed by the Divisionali -
Mechanical Engineer, N.F. Railway, New Jalpaiguri, whereby the applicant
was removed from service w.e.f. 27-05-2005, as well as the order passed by
the Senior Divisional Mechanical Engineer/IC/Katihar and issued from the

" office of the Divisional Mechanical Engineer, N.F. Railway, New Jalpaiguri,
vide communication No.M/BG/EA/NJP/2004 (NCSR) dated 23-03-2006, o | |
whereby the appeal preferred by the applicant against imposition of penalty L

of “Removal from Service”, has been rejected. _ 1

2. Jurisdiction of the Tribunal:
The applicant declares that the subject matter of the order against

which he wants redress is within the jurisdiction of the Tribunal.

——

3. Limitation:
The applicant further declares that the application is beyond the = i

limitation period prescribed in Section 21 of the Administrative Tribunals ' i[



i

v . N

l lAct:, 1985, and a separate application showing the cause for the delay is filed
* before this Hon’ble Tribunal, with a prayer for condoning the delay and

cohsidering the OA on merits.

4. Facts of the case:

4.1 That the applicant is a citizen of India and a permanent resident of the

above mentioned locality and as such is entitled to all the rights and

privileges guaranteed by the Constitution of India and the laws framed
' thereunder. |

i
4.2 That the applicant entered the service under N.F. Railway in the year
1963 as Grade IV Staff (Khalasi). The applicant has been discharging his
duties satisfactorily right from the date of his initial appointment. The

respondents promoted him a number of times.

_ 4.3 That, after rendering more than 40 years of service, while the -

applicant was serving in the post of MCM (APO)/SGUJ (Master Scrap) and

* "was on the verge of his retirement, he was served with a memorandum ol

| 'charge sheet dated 20-09-2004, bearing No.M/BG/EA/NJP/2004 (NCR),
“isstied by the Divisional Mechanical Engineer, N.F. Railway, New Jalpaiguri

under Rule 9 of the Railway Servant (Discipline and Appeal) Rules, 1968, .

whereby he was informed that an enquiry would be held on the charge that

he was found unauthorised absent from duty w.e.f. 24-06-2004 to 14- ())-

defence. It may be pertinent to mention here the aforesaid memorandum '

dated 20-09-2004 was infact received by the applicant on 01-11- 2004

is annexed hereto and marked as ANNEXURE — A,

‘ A copy of the aforesaid memorandum dated 20- 09 2004

N
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4.4 That the applicant vide his letter addressed to the DME, N.F.
Railway, NJP, dated 10-11-2004, replied that he was a heart patient. The
applicant has been suffering for long. At times, it so happens that there Is

hatdly time left to call a doctor, let alone to inform the local officer in-

‘chiarge. The applicant attended CMC, Vellore for his treatment. As per

1advice of the Railway medical authority, the applicant visited Perambur

Railway Hospital for better treatment. On 24-06-2004, the applicant felt pain

in his chest and he promptly tried to inform his officer-in-charge through a ;'

messenger, as he himself was not in a position to move. However, it was not

| accepted by the local office. The applicant was compelled to get help of a

private medical practitioner. The treatment continued unto 25-08-2004 and

thereafter he reported to his officer-in-charge on 26-08-2004 by producing |

-private medical certificate in support of his illness. The applicant requested |

l‘l‘ledical certificate) was sent to the DME/NJP - by Senior Section

" Biigineer/I/C/Carriage & Workshop/SGUJ vide his letter of even no. dated

26-08-2004. On 10-09-2004, DME/NJP adviced SSE/I/C/C&W/SGUJ to
direct the applicant to obtain DFC (Duty Fit Certificate). Accordingly, DFC

was issued by Sr. DMO/SGU]J and the applicant was allowed to resume duty

on 15-09-2004.

The applicant in his reply explained that he was sick from 24-06-2004 '

to 25-08-2004 and in support of the fact, the applicant submitted the medical

‘cerlificates. The applicant denied the charge of unauthorised absence and

| stated that he was not absent from duty wilfuly.

With regard to the period from 26-08-2004 to 14-09-2004, the

for a.l.lowihg him to join duty. Thereafter, on 26-08-2004, the PMC (privale

applicant requested the respondents to treat the same as on duty, because he

-_— QG! -

oA Swap Ref



had reported for duty on 26-08-2004 in the office of C&W/SGUJ producing

necessary medical certificate.
Finally, the applicant prayed that he may be exonerated from the
- charge of unauthorised absence moreso, in view of the fact that he was on

i ‘. the verge of retirement.

A copy of the aforesaid reply dated 10-11-2004 is

annexed hereto and marked as ANNEXURE - B.

. _ . . . ‘
[4.5 That, it may be pertinent to mention here that a numbei of

instiuctions have been issued by the Railway Board from time to time to the

effect that private medical certificates (PMC) can be acé:epted to regularise - |

the period of absence but in such cases no salary is admissible for the period
of absence.

The applicant craves leave of the Hon’ble Tribunal to

produce such Railway Board instructions and rely upon |

the same at the time of hearing of the case or in the

alternative the respondents may be directed to produce

the relevant instruction for perusal by the Hon’ble

Tribunal.

4.6 That, one Shri S.S. Bardhan, SLI/NJP was appointed as Inquiry

Officer, vide order dated 18-11-2004, to enquiry into the charges framed

against the applicant. By the same order, the applicant was asked to give the
iname of his defence counsel for assisting him in the enquiry. ‘
A copy of the order dated 18-11-2004 is annexed heretv
and marked as ANNEXURE — C.




- 4.7 That the applicant vide his communication dated 23-12-2004, replied

that he has ot fully understood the charges brought against him as stated in

paragraph-11 of the memorandum of charges as the specific charges were not

_:‘1’1eg1ti6ned there nor is there any past reference. The applicant also stated -

‘that the charge/order which he allegedly violated was never brought to his

hotice in terms of GM(P)/MLGS letter No.E/172/1 dated 05-03-1963. The
a‘ppiicant stated that the representation may not be construed as his reply 1o
the alleged unknown charges, as without knowing the basis on which the

charges have been levelled, the applicant shall not be able to understand as

* to how far he is responsible. Finally, the applicant requested that he may be

given the assistance of a railway employee to help him in the enquiry.

Futthermore, an officer from personal branch may be included in the board

‘of enquiry as the applicant had some reservation regarding the appointment

_of Shri $.8. Bardhan, the Inquiry Officer, who happened to be a close friend
- bf Shri P.K. Sarkar, SSE/IC/C&W/SGUIJ (respondent no.5), who was biased

against the applicant due to some internal family matters and the applicant
was victimised.
A copy of the said representation dated 23-12-2004 is
annexed hereto and marked as ANNEXURE - D.

4.8 That the inquiry officer vide communiéation dated 17-02-2005 -

informed the applicant that the date of DAR enquiry has been fixed on 28-

. (02-2005 and the applicant was asked to nominate his defence counsel.

i
1

A copy of the aforesaid communication dated 17-02-

2005 is annexed hereto and marked as ANNEXURE - E.
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4.9 That the applicant vide his letter dated 18-02-2005 requested the

respondent authority to furnish the information as sought for vide his

| L"epresentati('m dated 23-12-2004. ‘

A copy of the said communication dated 18-02-2005 is
annexed hereto and marked as ANNEXURE - F.

- 4.10 That the enquiry officer vide his communication dated 13-05-2005

asked the applicant to attend the DAR énquiry on 16-05-2005 in the office of

the DME/NJP without fail as the DAR enquiry was getting delayed. It was -
further stated in the said communication that in case the applicant failed to .
- attend the enquiry, ex-parte action would be taken against him. |

o In this connection, the applicant likes to clarify that he again fell ill

because of which he could not attend the enquiry, and this fact was well
known to the respondents. The applicant was under medical treatment from
22-02-2005 till 30-05-2005. Besides, the enquiry officer proceeded with the
enquiry without meeting the requirements pointed out by the applicant in his
representation dated 23-12-2004.
A copy of the said communication dated 13-05-2005 is
annexed hereto and marked as ANNEXURE - G.

410 That, the applicant was under medical treatment from 22-02-2005 till
30-05-2005. [Initially, the applicant was under the treatment of

St.DMO/NFR/SGUJ. But after a few days, the said official expressed his
inability to put the applicant in the sick list and advised him to attend NJP
Hospital for treatment as an indoor patient. However, due to personal

difficulties of his family members, they could not admit him into NJP

Hospital and he had to undergo treatment under a private medical |

practitioner at Siliguri till 30-05-2005. On 3 1-05-2005, the applicant went 10
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join duty but on the same date he received a registered letter from the
DME/NJP which the applicant thought to be something favourable.
However, he was shocked and surprised to find upon opening the said letter
that he has been removed from service with effect from 27-05-2005; just

four days prior to his date of retirement.

A copy of the impugned order dated 26-05-2005 is

annexed hereto and marked as ANNEXURE - H.

t

l41 1 That the impugned order of removal dated 26-05-2005 was issued by

The Railway Board (vide circular R.B. No. E(D & A) 87 RG 6-151 dated -

- the DME/NJP purportedly on the basis of the final report from the Enquiry

Officer dated 17-05-2005. It may be pertinent to mention here that the said
ehquiry report dated 17-05-2005 was not furnished to the applicant. The
respondents, in all fairness, ought to have furnished a éopy of the enquiry

report to the applicant so as to give him a reasonable opportunity to prove

his innocence. The failure in this regard has caused serious prejudice to the -
‘applicant. The respondents have violated the principles of natural justice.

Be it stated here that in terms of Railway Board letter No. E
{DOAY87/RG-6/151 dated 10-11-1989 it has been laid down that the
disciplinary authority shall, before taking a final decision after the receipt of

enquiry report, will forward a copy of the enquiry report to the charged . |

Railway servant concerned with following endorsement:-

“The report of the enquiry officer is enclosed. The disciplinary

authority will take suitable decision after considering the report. 1f

you wish to make any representation or submission, you may do so in

writing to the disciplinary authority within 15 days of receipt of this

letter.”

04-04-1 996. RBE 33/96) has further decided that where an Inquiry has been



‘held in accordance with the provisions of Rule 9 of the Railway Servants

{Discipline & Appeal) Rules, 1968, the Disciplinary Authority before
niaking a final order in the case, shall forward a copy of the report of the
inquiry held by the Disciplinary Authority or where the Disciplinary
Authority is not an Inquiring Authority, a copy of the report of the Inquiring
Authority to the charged officer, who shall be required to submit, if he so
desires, written representation or submission to the Disciplinary Authority
within fifteen days, irrespective of whether the report is favourable or not 10

the charged officer. Thus, a copy of the Inquiry Report is to be sent to the

_chaiged official irrespective of whether the inquiry is conducted by the

- Disciplinary Authority himself or by a nominated Inquiring Authority.

- teminders on 05-11-2005 as well as on 07-01-2006, without any result. The

The applicant craves leave of the Hon’ble Tribunal to
produce. and rely upon the aforementioned Railway

Board circulars at the time of hearing of the case.

4.12  That, highlighting the aforesaid illegalities, the applicant preferred an

appeal before the appellate authority, Senior Divisional Mechanical .

Bngineer/ Katihar, on 28-06-2005. However, as ill luck would have it the

_respondents failed to consider the appeal. The applicant subsequently filed

applicant did not receive any retirement benefit due to termination of his

service just four days prior to the date of his retirement. The applicant in his .

appeal as well as the reminders prayed for setting aside the order of removal
dated 26-05-2005 and reinstate him in service. The applicant prayed for

arrangement of sick period salary by regularising into commuted leave

considering normal retirement. The applicant also enclosed the doctors .

certificate as well as the duty fit certificate.
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Copies of the aforesaid appeal dated 28-06-2005 as well
as the applications dated 05-11-2005 and 07-01-2006 are
annexed hereto and marked as ANNEXURE - I, J & K,

respectively.

4,13 That, finding no response from the respondents and having no other
alternative, the applicant approached this Hon’ble Tribunal by way of fi ling
, 'Iah' original application, i.e., 0.A. No.67/2006. The said OA was disposed ol
by this Hon’ble Tribunal on 10-03-2006, with a direction to the appelﬁlaie-'

authority, Senior DME, N.F. Railway, Katihar, to consider and dispose of ,
the said appeal dated 28-06-2005 within a period of three months from the ’

date of receipt of the order. The Hon’ble Tribunal also directed the

respondents to give personal hearing to the applicant, if so opted by the

applicant and pass a reasoned order.
A copy of the order dated 10-03-2006 passed by this
Hon’ble Tribunal in O.A. No.67/2006 is annexed herelo
and marked as ANNEXURE - L. .

414 That, the Senior DME, N.F. Railway, Katihar, (respondent No.3),

who is the appellate authority, after receiving the Hon’ble Tribunal’s order,

~ rejected the appeal in a one-line order stating that party (meaing the

applicant) was not on the sick list yet he did not join.

It may be pertinent to mention here that no specialised treatment for

heart disease is available under the Sr. DMO/SGUIJ and the said official
ddviced the applicant to get himself admitted into NJP Hospital, after
, .{ striking him off from the sick list. The applicant continued treatment for his
heart ailment under a specialist and thereafter upon recovery reported for

duty on 31-05-2005 alongwith medical certificate. Under the Railway

.



S11 -

R

Board’s instructions, private medical certificate is admissible and in that
view of the matter the appellate authority was grossly in error in refusing (o
accept the medical certificate submitted by the applicant and holding that

since the applicant was not in the sick list he ought to have joined duty.

The aforesaid order passed by the Senior DME was communicated 10

1]1u applicant from the office of the DME, N.F. Railway, New Jalpaiguri

| (respondent no.4) vide communication No.M/BG/EA/NJP/2004 (NCSR)

dated 23-03-2006.
The aforesaid order does not bear any reference to the Hon’ble

Tribunal’s order dated 16-03-2006 in OA No.67/2006. It does not reveal that

the appeal has been considered and disposed as directed by this Hon’ble

Trlbtinal. Moreover, the applicant was not given personal hearing by the

appellate authority and the impugned order cannot be termed as a speaking

order, as was directed to be done by the Hon’ble Tribunal.

A copy of the impugned order conveyed vide
communication: dated 23-03-2006 is annexed hereto and

marked as ANNEXURE - M.

5, Grounds for relief with legal provisions:-
5.1 That the impugned order of removal from service imposed upon the

applicant as well as the appellate order confirming the penalty of removal,

"were issued by the respondents by taking into consideration extraneous

matter which is outside the scope of charge sheet and which is not on the

record. Such consideration of extraneous matter and passing the punishment

orders on such matter vitiates the orders and the same are therefore liable 1o

} sel aside and quashed by this Hon’ble Tribunal.

/”V‘C‘/QM @/LSM s
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5.2 That the enquiry report based on which penalty was imposed was not

-futtiished to the applicant. The penalty imposed on the applicant does not

Indicate the specific charge that stood substantiated and on the basis of

which the penalty was imposed. Neither the charge has been discussed in the
impugned otder imposing penalty nor any indication has been given by the

disciplinary authority as to the manner how it was proved.

53 - That the appellate order communicated on 23-03-2006 has been

passed without affording personal hearing to the applicant and is not a

spedaking one, as was required to be done in terms of this Hon’ble Tribunal’s

-ordet dated 16-03-2006 passed in OA No.67/2006.

A .

5.4  That the enquiry officer was duty bound as per DAR 1968 to advise

the applicant appear before him within a period of 10 days from the date of :

appointment of enquiry officer. The enquiry officer is also required to allow
the applicant, the copies of the documents and submission of defence

coulisel within a period of 30 days and thereafter on making documents

dvdllable to the applicant fixed the date for the enquiry proceeding. The

enquiry officer has failed to act in accordance with the rule. Thus the entire -

- proceeding has been vitiated.

. ‘I.

5.5  That there can not be an ex-parte decision when the applicant has co-

operated with the enquiry and thereby submitted his defence statement to the .

memorandum of charge as well as sought for documents (the annexures

referted to in the charge sheet and sought to be relied upon by the enquiry

officer during the course of enquiry). In the instant case neither the enq‘uiry'

officer supplied the documents (the aforesaid annexures) nor he could

suggest name for defence counsel as a result the applicant was not in a
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~ position to defend his case before the enquiry officer. The enquiry officer
having regard to the facts has conducted enquiry ex-parte which has caused
serlous prejudice to the applicant and thus violating the provision contained
in Article 311(2) of the Constitution of india and the principles of natural
justice. The disciplinary authority ought to have applied its mind befoie

passing the impugned order due to the fact that the applicant duly co- .

operated with the enquiry proceeding by submitting his defence statement
.requesting: for the appointment of defence counsel, etc. That being the
" ‘position the disciplinary authority ought to have realised that the applicant

. was ready to co-operate with enquiry proceeding and the ex-parte decision

of enquiry officer is uncalled for and thus he ought to have rejected the same

in limine. Even the copy of the enquiry report dated 17-0-2005 was not

furnished to the applicant causing serious prejudice to him.

5.6  That the disciplinary authority ought to have dropped the charge of

uhauthorised absence w.e.f. 24-06-2004 to 14-09-2004 against the applicant
_becduse the applicant intentionally did not absent himself from duty. He was
* suffering from serious heart ailment and was under medical treatment from
24-06-2004 till 25-08-2004. The applicant reported for duty on 26-08-2004
on the basis of the medical certificate submitted by him and he was allowed
to join duty. Therefore, the charge of unauthorised absence is not sustainable
and mote particularly the period from 26-08-2004 to 14-09-2004 because he
reported for duty on 26-08-2004 and was allowed to join. Hence, the charge
against the applicant is false, vague and baseless and on the basis of such
fulse and baseless charge the applicant has been removed from service afier
. renidering 42 years of service, just four days prior to the date of retiremen.
*The appellate authority committed gross illegality in upholding the penaﬁ y
~on an altogether different ground that is the applicant did not join duty

Nl s o oy
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although he was not in the sick list. This was not the charge mentioned in the
chaigesheet dated 20-09-2004. Therefore, it is clear that the respondent
authority relied upon extraneous matter in’ imposing penalty upon the

applicant.

, ‘, 5.7 That the penalty of removal from service imposed on the applicant on

the charge that he was unauthorisedly absent from 24-06-2004 till 14-09-
2004, i.e., a period of two and half months. The applicant who has rendered

42 years of service under the respondents has been removed from service

just four days prior to his retirement simply on the charge that he was absent

from duty for two and half months. Even assuming but never admitting, that

the charge is true, can a reasonable person arrive at a conclusion that a

person can be removed from service just on the eve of his superannuation

based on such a charge. Therefore, the penalty imposed on the applicant is

‘excessive and is shockingly‘ disproportionate to the charge. It is also a settled

position in law, that in case of unauthorised absence if one has already

iesuined his duty, the order of dismissal from service is unjustified.

5.8 That removal from service on the ground that a person has been

absent for two and a half months and that too just on the eve of his

retirement after rendering 42 years of service, is quite unheard of in service
jutisprudence. The actual reason for the applicant’s removal from service is
fiot far to seek. His immediate superior, Shri P.K. Sarkar,

“'ISSE/]C/C&W/SGUJ, the respondent no.5, had enmity against the applicant

due to some internal family matter. The enquiry officer Shri S.S. Bardhan is
a frlend of the said respondent no.5 and it was at his behest the enquiry was
held ex-parte and on the basis of such ex-parte enquiry report, the applicant

wds removed by the disciplinary authority. The appellate authority

¥
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perpetuated the illegality by uholding the penalty imposed by the

disciplinary authority, without proper application of mind.

5.9 That the enquiry officer ought to furnished the documents as
requested by the applicant to defend himself properly. Moreover, the
respondents in the instant case have not followed the model time schedule

prepdred by the Railway Board for finalising departmental proceedings in

cases of imposition of major penalties. Although the charge sheet is dated

. 20-09-2004, it was actually served on the applicant on 01-11-2004.
Thereafter, enquiry officer was appointed on 18-11-2004. The applicant vide
his representation dated 23-12-2004 sought for certain clarification in

. ' }'espect of the charge but the same was not furnished to him. Thereafter, 10

complete the proceedings by any means they committed all kinds of

 illepalities. The respondents acted in a hasty manner. It was within their

knowledge that the applicant is a terminally ill patient and is undergoing

trealment under a specialist, which facility is not available at the Health
Unit/SGUJ and in spite of such knowledge they proceeded with the enquiry
ex-parte. In their hurry, they forgot even to furnish a copy of the enquiry

report to the applicant and just four days prior to his date of superannuation, "

‘the responidents removed the applicant from service, to deprive him from
| 'Iijensi.on and retiral benefits. The impugned action of the respondents is
actuated by malafides and is affected by bias and is not free from
~ arbiirariness. The penalty imposed upon .the applicant as well as the
appellate order confirming it, cannot be legally justified and are therefore,

Heble to be set aside and quashed.

5.10 The respondents have been most unfair towards the poor applicant

who has been left to die in the evening of his life without any terminal |
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benefit. Such a course of action is hardly conceivable in a civilized society
governed by rule of law. The conduct of the respondents can very well be
gauged from the fact that the appeal dated 28-06-2005 against the penally
was simply ignored by the respondents well for over nine months. It was
_ "only after the Hon’ble Tribunal’s order dated 16-03-2006 in OA
YN0.67/2006, did they proceed to dispose of the said appeal. But that too
" turned out to be an exercise in futility because the appellate order dated 23-
03-2006 is not a speaking order and it was passed without hearing the

applicant as provided for by the Hon’ble Tribunal and on an altogether

different charge which does find place in the original chargesheet dated 20-

09-2004.

5.11.  That the disciplinary authority ought not to have passed such harsh |

- 'I]Je'nal’ty of removal from service just four days ahead of the applicant’s

" normal date of retirement. The appellate authority did not apply its mind and

simply approved the punishment imposed by the disciplinary authority

causing grave injustice to the applicant. This clearly indicates the malafide -

intention and arbitrariness on the part of the respondent authorities to deny
the applicant of his pension and other terminal benefit and as such the

impugned orders are liable to be set aside and quashed.

512 That in any view of the matter, the impugned orders dated 26-05-
_ '.?20()5 and 23-03-2006, are legally not sustainable and are therefore liable 1o

be set aside and quashed. The Hon’ble Tribunal may further be pleased 1o

direct the respondents to reinstate the applicant back in service for the

purpose of granting him pension and other consequential relief.

6. Details of the remedies exhausted :-
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The applicant declares that he has availed of all the remedies available

~ to him under the relevant service rules.

7. Matters not previously filed or pending with any other court:

The applicant earlier apprdached this Hon’ble Tribunal by filing O.A.
No.67/2006 for non-consideration of the appeal filed by him against the
penalty of removal from service imposed upon him by the disciplinary

authority. The said OA was disposed of on 16:03-2006, directing the

appellate authority to consider and dispose of the applicant’s appeal within a )

period of three months. Thereafter, the appellate authority rejected the
; '?ppeal. Hence, this original application has been filed by the applicant
challenging the entire departmental proceeding as well as the order imposing

penalty and the appellate order.

The applicant declares that he had not previously filed any application,

wilt petition or suit, regarding the matter in respect of which this application

has been made, before any court or any other authority or any other Bench of

the Tribunal nor any such application, writ petition or suit is pending before

aiy of them.

' § Reliefs sought:

In the premises aforesaid, it is most respectfully prayed
that Your Lordships may be graciously pleased to admit this
application, issue necessary notices, call for the records of the
case and after hearing the cause/causes being shown and upon

perusal of the records, Your Lordships may set aside and quash-

(1) The impugned order ~ bearing

No.M/BG/EA/NJP/2004(NCSR) dated 26-05-2005 passed by

the Divisional Mechanical Engineer, N.F. Railway, ‘New

ﬂ/y%é g

3
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Jalpaiguri, whereby the applicant was removed from service
w.e.f. 27-05-2005, (Annexure-H; Page- ), as well as -
~ (i) The order passed by the Senior Divisional Mechanical
. Engineer/IC/Katihar and issued from the office of the
Divisional Mechanical Engineer, N.F. Railway, New Jalpaiguri,
vide communication No.M/BG/EA/NJP/2004 (NCSR) dated
23-03-2006, whereby the appeal preferred by thé applicant
~ against imposition of penalty of “Removal from Service”, has
‘been rejected, (Annexure-M; Page- ), and -
(iii) To direct the respondents. to reinstate the applicant in
service for the purpose of gr_antiné him pension, gratuity and
other consequential relief, after setting aside and quashing the
order of removal frqm service and the appellate order

confirming it -

(iv) Any other relief or reliefs to which the applicant s -

entitled under the facts and circumstances of the case.

" "And for this act of kindness, the humble applicant as in duty bound, shall

ever pray.

9. Ihterim order, if any prayed for:

Nill.

10. Particulars of Bank Draft/Postal Order filed in respect of the

- application fee.

IP.O.No. 346G (8S 3¢47 Dated: 13 - 07 -° 7
Payable at: Guwaheb

" '11. List of enclosures:

As stated in the index.

RNy c/usfag,@f
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VERIFICATION.

1, Shri Nikhil Ch. Singha Roy, son of Late Sachi Singha Roy, aged

" hbout  years, resident of Pradhan Nagar, Ashapurna Road, P.O. Pradhan

Nagar, in the district of Darjeeling (West Bengal), do hereby verify that the

cohitents of paragraphs 4.1 to 4.14 are true to my knowledge and paragraphs
5.1 to 5.12 are believed to be true on legal advice and that I have not

suppressed any material fact.

Date :- 31 0%1/0—7 ‘/_ ARLE %Q(Woj

Place :- Guwahati. Signature of the Abplicant.

Mwﬁw
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' : | Standard Form of Charge Sheet =~ :: kX

Rule 9 of the Rqi Iway- Servani .
(Discipline and Appeal Rules, '1968)

Not  M/BG/EA/NIP/2004 (NCR) . bared: 20/09/2004,

Divisional Mechanical Engineer (Nome of the Rai !my Adm :‘nisfm‘!ion)‘ :
Place of Issue: New Jalpaiguri : Daied: 20/0%/2004, ,'_

- -——.—.———-‘.—-—.—-—_-—_ —""‘i
-

_ﬁiné.Pt’esid@tt / Railway Board / Undergigned Prapose (s} 10 held an enquiry against Shrj -

- Nikhil Chandrq Singha Roy, MCM (APOY/SGUT under Rule 9 of the imputations of misconduct

or misbeliavior in respect of which the enguiry'is proposed fo beheld is set out in the enclosed q

statement or articles of charges (Annexyre - II). A statement of the imputations of

miscenducts or mishehavigp it support of each article of charges is enclosed (Annexure - II). 4

. . isi of documentsg by which and q ligt of withessey by whom, the arficles of charges are proposed

: to be sustained are algq enclosed (Annexure - TIT 4 IV). Further copies of the documents
mentioned in the fist of documents a3 per Annexure - IIT are enclosed. : ‘

2. 'Shzri Nikhil Chandrg Singha Roy, MCH (APO)/SGUT iy hereby inforried that he go

. desires he can inspect and take extracts fiom the documents mentioned in the enclosed list of
documents (Annexyre - III) at any time during the office hrs, within 10.(Ten) days recept of
this Men orandus . T ‘ '

3 Shri Nikhil Chandra Singha Roy, MCM (APO)/ 56U ig further informed thar e may,
it he 5o desires, take assistance of another R lway Servant and of Railway Trade Union (Who)
satisfies the Fequirement of Ryle ¢ (13) of the Rai lway Servant (Discipline and Appea) Ruies,
1968 and Nore - 1 and or 2 there under ay the cage may be forr inspecting the documents cnd
assisting him in representing enquiry his cage befope the Inquiry Authority in the event of an

'proceedipgé. The undertaking should also contaqin particular cazes(s) if any, in which the
nhoninee(s) had already undericken tg Gssist and the undet'faking, were furnished to the
undersignedft.ﬂong with the nomination, '

4. Shri'Nikhil Chandra Singha Roy, Mca (APOY/SGUJ is hereby directeq 1o submit to

_ ('9\{ specially admit gp deny each apticle of charges -
AC pd — o
o o Certified to be trye ¢ apy -
S C DKby -
o e : ' _ & dﬁacs_tte' _ .
377 -
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: ‘2, ‘ Pt X P
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- 5hri Nikhil'fcﬁé'hqro Singha Roy, MCH (APO)/SEUT is further informed that if he

dées not submit his written statement of defense within the period specified in Para = 2 or dose

not appearing persgn before the Enquiry Authority or gtherwise fails or refused to comply with

the provision of Rulg 9 of the Railway Servant (Discipline and Appeal) Rule. 1968 or the
“order /. directions’ igsued in pursuance of the said Rule; the Enquiry Authority may-hold the
© inquiry ex-perty. ' . ' ' :

7. Theartention of Shri Nikhil Chondra Singha Roy, MCH (APOY/ SGUT is invited o Rule

20 of the Railway, Service (Conduct) Rules, 1968, under which-no Railway Servant shell bring or
aifempt to bring Political or othier inflience to bear upon any superior Authority to further his
interest .in" respect of ‘matters pertaining to-his service under the Government. Tf any

represeniation is.received on his behalf from another person in respect of any maiter dealt

-within these proceedings, it vill be presumed thai Shri Nikhil Chandra “Singha . Roy, MCH -

i

{APD)/SEUT ié;éy@hre‘,‘df such a representation and that it hag been made at his ‘ingtance ond

dction vill be taken agdinst him for violation of Ruie’ 20 of the Railiway Service (Conduct) Ruiés,

1968,

B N "I“hei'eceipf'df:jh@'s h‘témordﬁdum tiay be acknowledged.

- “Enclosures: S ‘ |
DL . 558 (IC/CAW/SGUT's letter No:  Leave/CAW/56UTF2004.
Dated: 26/08/2004, o : '
2. SSE (I0)/CAW/SEUT's letter No:  Leave/CA4W/ SEUI/2004,
| bared: 13/09/2604. -

(Signature)
Binral Topno (DM E/NIP) _
Name and Designation of the
Competent Authority

Copy to: -
\_J/SF;. Niktiit Chandra Singha Roy, HCH (APO)/SGUT under 55E (FQ/CaW/S6UT.
2. DRH (MMKIR L
3 DR& (/IR - _ for kind information please.
.4 APO/NIP . - . for information please.

SSE (IO/CEW/S6UT - - for information please,

. , i
. - e .' " - B Lo Pa—
s /f—-_—.— . . .
. . . . '
o P N
Ui g il
. S g
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Annem}'éWSfafeMn1 Form Ne: 5 . Metmorandum oFCha-geShéef under Rule §
- - of the RS (DAA) Rules, 1968, - e

]

* ANNEXURE - T
‘, Sfafemenf of article o

Roy whvilg.‘,funcﬁching as MCM (APO)/SGUT (N

- Servant)’

Ariicie - 1.
S Thgj,fh;e_ said Shri Nikhil Chandra Singha Roy while furitﬁ‘ioﬁing as MCA
{APQY/56UT during the period (here enter definite and distingt
article of charges) . -

_ 'Shlz‘i’-‘l’NiH;iijChandm Singha Roy, NCM (APO)/ S6UJ was found unawtherized
absent from duty.w.e.f 24/06/2004 1o 14/09/2004. - ' 7 ‘

7NIP

| i
ng in th,qfqr;esaid' office
nite and distinct article' of

.Th'u'i" Jdurmg the aforesaid period and while funcﬁdni
the said Skri Nikhil Chandra Singha Roy (here enter def
charges). .~ ) . :

Article -~ IIT

That durmg the aforesaid ﬁeriod and while functioning in th'e‘af_or!eéqid office
the said Shmi Nikhil Chandrg Singha Roy there enter definite and distinct article of
charges) | ' - ) '

_*Nil-

:a‘ Gertificd (o be true Cepy ; . -~ ‘

| - it
ober- i
&. ﬁ:‘ﬁcm SR |

.

Vo e e o i e #

f.éharges framed against Shri- Nikhil Chandra Singha
ame and Designation of the Railway

- Nl s I 52
. . oMENR




.. . Mes. o - . .
s s ; . : s i
2 5 ‘ U
- . e .

ANNEﬁ(URE -I1 o B | svg

Statement of xmpufuhon of mmconduc? or misbehavior in 3uppor"r of the Amcie

‘of chargss framed against Shri Nikhil Chandra Singha Roy, MCM (APG}/ %UI (hc.r«;
and Designation of ﬂne Rati hway Servant). :

Arﬁcic i

. Thuf Tne Scud Shri Nikhil Cha'ldm Singha Roy while funchonmg as Mbﬁt
. {APOY/SGUT durmg the period __ , (here enter definite and distinct
article of cnurges) BT

' Shﬂ Nikhil Chandra Singha Roy, MCRA (APO)/SUU-T was founu unauthonzeu
dbsem from dufy we.f 24/06/2004 to 14/09/2004 |

By this act, in remmmng unauthorized absent from duTy has shown gross
nag!lgznce of daty which is unbecoming of s - Government _servant and tentamount
" misconduct of contravened of Service Conduct iiuiu 3 i (u) and (m) of 1968.

'Arﬁcie_ i1

' Tha‘r dur'mg the aforeswd period and while funcnonmg in the aforesaid office :
the said Shri Nikhil Chondra Singha Roy (here enter definite and distinet article of
cnqr'ges)

- = Nil -

Article - 111

7 Thﬁi‘ during the aforesaid period and while fuﬁcﬁonirig in the aforesaid office
the zoid Sh'i_ Nikhil Chandra Singha Rey (here enter definite and distinet m*ﬂcl;; of

churges) | _ .
- Nil - M

4 gertiﬁcd (o o truc COPY DRE/NT

bb@éﬁm |

110990

iV




h List of uocur}!enfs by which the Articie of Charges framed ugqms*r Srm Nilchil
N Chandra Singha R.ay, MEM (APOY/SGUT {Nome and Designation of the Ruﬂ.wy a 5
o * Servont) are pro.pqsgd fo-be sustained, , 2
. Enclosures: o
.. 1 55E. ﬂQ/u&ﬁ/SuUu s izﬁm‘ No: Lmefb&W!SéUJIZQ%
: ‘ B amé’a 26/08/2004,
2. S5€/ {"' (WY, u&W/’abUT s letfer No: Lmz/CanSUUJf cﬁﬂ*‘i
| tﬁ"“ds .-.JQ“»"’QG‘}
iﬁ“'z‘i‘ufﬁ’
/ ‘;
ANNEXURE - 1V
Ligt of the wﬁneSSas by whom the Article of charges framed qgamsf Shri lehﬁ
| - Chandra  Singha.- ng_. REM (APOY/SEUT (Name and Designation of the Reilway -
| ' Servant) are proposzq to be sustained, 5
| T ,
: - . -33E (IG){&:T&WES@GE-
“ - @estificd to be true C'” KT
- DUBe N
: vocste : '
| 0110817 ' o : e

Tmam oy i T
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The DVME/NFRly /NJé S . KNNEXURE- 5 | D

Sir,

Sub : Memorandum
Ref :-Your No. M/BG/EA/NIP/2004 (NCR) Dated 20.9. 2004

" In rt.ply to your ;memorandum, I beg most respectfully to state the followings for

your fa}’ﬁlﬁ’le%&(}f’jﬂa%%please A PRI P NINY Ly\zr m,mmb,@& Lf‘&mx}- 4

-\ =~ %ecoh
That Sir I'am a heart patient and suffering from a long time, at times it comes to

me in such a position that T could not get time to call a doctor even what to speak of
giving information to the honorable local officer in-charge. I attended velore, Perambur

. Rly Hospital, for'my better treatment and Rly medical authority also adviced me to go to
~ perambur Rly Hospltal for my better treatment: Here on 24.06.2004 while 1 feel pain in

' chest I promptly tried to give information to my officer in-charge thro a messenger, but it
was not accepted by the local office and I have been compelled to get help of a‘private
‘medical practioner and it was continued upto 25.08.2004 and I reported to my officer in-
charge oni 26.08.2004 by producing private medlcal certificate supporting the fact and
prayed for my ]ommg on duty.

That Slr on 26.08.2004, the PMC was sent to the DME/NJP by
SSE/I/C/C&W/SGUJ vide his letter of even ho. dated 26.08.2004. There after on
110.09.2004 DME/NJP adviced SSE/I/C/C&W/SGUJ to direct me for obtain DFC.
Accordingly DFC was 1ssued by Sr. DMO/SGUJ and I was allowed to resume duty on
15.09.2004. ' : :

' That Sir, I was sick from 24.06.2004 to 25.08.2004 énd in support of the fact the
sick and fit certificate have already been submitted and therefore 1 was not will fully |
absenting from my duty and I deny the charge of unauthorised absent. '

o That Sir, from 26.08.2004 to 14.09.2004 to be treated as on duty, because I
reported to the officer of C&W/SGUJ producing sick and fit certificate from private
Doctor on 26.08.2004. So, the period from 26.08.2004 to 14.09.2004 dose not arise as
unauthorlsed absent.

‘That Sir '?under' the above circumstances, I pray to your honour to exonerate me |
from the charges and for which act of your kindness I shall remain grateful to you, More
over [ am at the verge of retirement and the date of retirement is knocking at the door. ’

With highest ‘of regard.
Yours faithfully,
| /’}f//fz ,() (L "\)%/Qg_y
, : Y
Dated : Siliguri 7C/I( A e

O~ 17~ 2oL ' : -/
T # [,(fn%r SSE (,’,a/%/ |

- @ertified to be true Copy
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A Vecato
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\ |
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Divigional afimg%;:zmz..a;! &

Plove of Issus Mew \mm@m : Dated: 1871162008,

Whaereas inguivy Hﬁdﬂ:i‘ Rule 9 of the kauww

l being held againat Shei. Mikhi C&cmﬁm Singh Roy, MCHM {#P{
Ratlway Servant),

ki

}/ﬁé J (ame and

é'

AN@ WHf:ﬁﬁrﬁﬁ thi Ryl wa‘,\r Board / the under a;gﬁﬁ consider () thot o
xuamwy efficer should be upuom‘iuu to inquiry into the chrges framed againgt bim,

NOW, TH%EY@QF:._ %mf Raitway Bowd / the
k;ilb“é:‘t }f

by Bubs - Pude (2 of the suid Buls | horeby appedat {53 -

A Board of Tnguiry :;&%rlz;‘zs-éirxg of
H 3 ‘ : S

i ¥

2. | Heve enter Mames and Uesignation
: K of Merbers of the Boord of Tnguiry

S o g R
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Bowngary by the chorges  fromed
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feonl

- The Divisional Yechanical Engineer, -
NeFoR1lye Nam»-"ﬁaipaiguri. -
7 TAnoug A_ /7&7597 C/‘OQQ\L}

= ir‘ S - i ‘ » - ~

“uks - Appointaent of Enguiry fficec/Board of

- Enguiry. .
ﬁef - Your ¥o. u/ns/ta/Np/2004 { NESR) dt. 18411.2004,
. ‘ In reply to your manorandum no guotcd above, I beg most T

- resrectfully to .tote th.e followings s = '

. C That it is. not fully unﬁératood, wiat is the chacgesn

. - framed agaln: vme as stated in pata-II o your aforesaid
memo:randum and that the specitic charges are not mentioned
‘tfere nor dny pagt references, o

- That the cﬁargea/oréé: which 1 aim allejed to have violaved
.were never broujht to my notice in temms of GM(p) MIGS letter

That this reprosencation may not kin-ly b consgtrued day my
reply to ihe a{lagéd unknown charges,&s”withcutiknginﬁqtﬁe bagis
on which the charjes have been levelled, I shall not be able to
understand as vo howfar 1 am responsibles

Triat on heacing trom you on i
‘name of theldeﬂehce:cquncil and his consent shall be Purnished e
accordingly on Prlority basis and also the names of ppeccution
witness, who shall have t¢ be prescnt in the erxjGisy £
examinavions on Jdemande .

Lthie pPolinees raised above,tne

AY LO0 Crass

- fPhat I may vlease be sfven assistance of a Rlys amployee
to help me in examdning/quest 1on docunents viz the detailg
. of report bazed on which the chargyes have been feamed or
"~ levelled against mes More over an officer from Personal
branch to be arranyed and include in the board of enquiry,
unless at will bo desed that the natural ju-tice will be
- 1gnor=3d in my case, :

. ith bhigest of rejacds, | . : ' _ ﬁ

. - Yours fajtifully,
Dated 411 jurd ‘

g _ L @) ngywéib C
- The ?oo%o .V.C/’.’). . De(;. /04. ,

" {
@extified to be true Copy . f .
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o &numu
h‘? - i i ]
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r i) :'_:::.";:::'.:.:_1:::“_::—.-‘:~ i T —— o s Y 6 S ) - ; :
7 . ' . N - . . o !
A . : Rl e o i :
. . - : . 5 . ) £
: . . Lo ) - . &
B . . .

I3 R

v
1

e Loated, the [FA

!

<o

 <5.5.Barqhan, o iy
Sre LI/NIE. - | Februavy,2003+
'Theplnqﬁiry‘offiwgg-

To
' C .Sri(( b6) /5603
I © o nck((apg) /50Ul | o
1 |  Tnroughs SSE(IC)/C & V/3CU).

Nikiil Chandra Singha Roy, o . .

T/

 sub:- DAR_Enguiry: -

T © 'In terms of DME/NIP's letter‘ma@m/a@/gg/uup/
e 2R | 2004 (CSR) dated 18.11.2004, you vere advised to . -
BV SNV Caminaté your defence counsel to assist you in the .
) _enquirys Although a'considerab;e_gexiod of time bas
} BAW, ff;b | already-been passed, you have not nominated any
@;} Y| gtaff to aect as your da fence counsele - ‘

: The date of DAR enguiry has peen fixed to be
“held on @ —_ 22005 in the office of ONE/NIP
%;3 ‘to be commenced from 10.00 hrs. ' -
yﬂjwff ' ~ In thé mean time, if you desire, you may
AW pominate your defence_qounselsénd the letter of
. naminaﬁinn;acGompanied‘uith written consent af the
' | DsCs iay be sent to the undersigned, any day, perior

- ‘to.the ‘date. of enquirys gtherwise, you will have to

¢ . ‘ﬁeﬁénéﬁyguf’case'by yourselfs _ -

e 4. j.ﬁlﬁhJ}{ﬁt7&gff-r%{1/5§” :

{ o A : ‘
‘ . ‘ L Inquiyy officers

0 | . Coﬁy»fcrmérded tog-

1) SSE(IC)/C & W/SGUI ta snare -and direct

Sri Nikhil Chandra-Singhak;Roy;‘NCN(AFQ)/BGUJ

. . to attend the enquiry on the specified date,
: " time and the venue. o S

L
{
{

T

inquiry Ofticer:

-

At X e : o
.o be LIUS 3 | |
) !k’uﬁpdto °t:>. ,~ R B
- o }
.\\.-\\
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‘To

The DME/N'F. Rly/NJP

Through proper Channel | ,, y

Sir, o . , | N
Sub:' Appointment of Enquiry Officer/Board of Enquiry

N ‘ ' -
Ref My petition dt.. 23/12/04 in - cfaf;;f to - your letter no.

" M/BG/EA/NJP/2004 (NCSR‘ dt. 18.11/20064 acxnowiedged by
your SSE/1/C/C&W/SGUJ on 24/12/04

Kindly refer to my letter mentioned above an.d let me know the posiﬁon:of the matter

' possrble for me to furmsh the name of defence councilor and that the date of enqulry, ,

as ﬁxedj‘the enqurry ofﬁcer v1de his letter dt. 17.2.2005 may kmdly be deferred and I

shall furmsh the name of defence councilor only on heanng from you.

. Thanking you.
Yours faithfully,

b { 2.9 260 o weolspsy
v N.C. Singha Roy
MCM/APO/SGU]
Encl: 1 | - -
Copy to: -
1. Shri S.S. Bardhan SLI/NIP The Enquxry Officer for information and
necessary actlon please He is to inform that unless the DME/NJP’s reply is
recerved it wrll not be possible for me to furnish the name of D C. and as such
the date of enqulry may please be attend. Q/U-U’!—eaL
2. The Seeretary, N:F. Rly Masdoor Umon/Srhgun Branch and N. F Rly
Mazdoor' Union Nﬁ)/ ranch for mf01 mation. They are ‘requested to look mto

the matter and take proper action, so that the natural justice is come to hght.

L pptld SRS
- S0 Nikhii Chandra Sirigha Roy
MCM/APO/SGUJ

ey .

AMIGXURE F

(a true copy of the. letter is enclosed) and yaless your repIy is received it will not be




NoEODARMNG SRIOS _' Dt 1352005

From: Shri $.8. Bardhan To: - Shvi Nikhi . '
' &L | Ghandra Bingha Roy
The Enquiry Officer S MCMAPQ) /8GO
DR ~ SN Ashapurna Sarani,
Behind Aabhahani -
Chakra Club
R0 Prachon Nagar 4
- Sifiqun
- Lust, Darjeeling
- PN 734403,

Csub: DAHanqmry

 RNNEXORE- G

, In armss of DMEMIP's L6, mmﬁmm (NosRyat
o ﬁ&'%'%?ﬂﬂ" the date of DAR enquiry tad baen fied on 28-7-05 in the

- office of DVEMP. Bul you have failed fo attend the enduiry on the ',

sg;m:v‘%eci date, ﬂf!ngh the lefter rece; ve.d by ym o '&ﬁé«% wéth your ,' -

_' Cleay ssg,natme

" A por SREAGIEWsgus dated 16365 it was understood

. that you cont Hd not be spared due ko your seif mﬁnas» wal 2?-"-2?63 but
e por sick list by 5. DME/SgUj on 07-3-U5 your name was discharged

’ﬁnm su;k list w, ef. 07-03-05 and still now yw have m& an:}rmed or ]ﬁined .

i i) ywr mrnpetem authm'ity far further prmeaﬁings

o Therafore, yau are advised to at&&nd the DAR enqu&ry on 16— '
o 6-2005 | in the offioe of the DMENJP at 1000 trs without fall as the DAR
enguiry a!rea&y baen detayed athemse X~F’ar€y action will be iaken

’;againﬁ you.
_$4/$.5. Bardhan
S Li/NPas
Copy to - Enquiry Officer
-Copyto: o Iy Ofcer
DME/NJP i
DME { P/ikhtr) '
For mfanﬂattm . e"uﬁﬁ te bc true (,gp y

@é:g/



: . . ' . . B ! , . ) . l . \‘ e
. P . R . i ot T
R - - L ' . . (O .
3 ; L - - ol LI . I . e R 5. . B Y ;
.o I PP . A S A . - o PR B "
- A f LN Lo PP S PV B i) I . '
; ' - - PIEER N J;‘il’t‘w"’ iy ‘ i "’:L/p ‘ -

YL ' - Northeast Fr'onher' Railway ' ’ .

NiAsas T ion of penalﬂas under items (§), (i} & {iii) of Rule 1707 (1) and ltems {i and (i) of Rule 1707 ()

pZ -RL

4 — L Ref: SR - 9 Under Rule 1716 - RI) - :
.NQ,: 'wse/e;fvmw/zoowcsn)‘._ - | | Dm‘ed 26/05/2005 /

U\ Shet Nikhil Chasidra Sigha Roy, mcm (APO)/S6UT. - | c*}r 2% e 5
B Under sSE (O/CAW/6UT - (e @HH;’%

Gl th reference to the Mo  jor Memor'ondum No: M/ BG/EA/NTP/2004 (NCSR) dated: 18/11/2004, *he :
" undersigned have gone throtigh the DAR enquiry repiort against Shri NC.Sigha Roy, MCM {APO)/SEUT under
. SS8E. (IC)/C&W/SGUJ submitted by Shri 5.5.Bardhan, Sr. LT/NJP { {Enquiry Officer) of the case, carefully and
the foliowmg facm have been 5urfoced ,

"The date of enquiry was fixed on 28/02/2005 by EQ; Natice of enquiry was rece.ved by the delinguent
s’raff on 17/02/2008 under hls cleor signature. _ v , i

i . But 5ri NC. Singha Roy (delinquent} re ported srck on 22/02/2005 and subsequently his name was stuck EF‘H’
\1{ of f from sick list by Sr. DMQ/S6UT for his non - attendance, though his residence was. only 20C mtrs. away
from the Heaith Unit/SGUJ. This clearly indicates that Sri Roy is evading the DAR enquiry deliberately and |
still con‘rmumg unauthorized absence from duty. o ' ‘

4 Further it is added that Enquiry Officer had fixed next date of DAR enquir'y -on 16/05/2005 nnd
i\.oﬂce for the same was sent through speciel messenger bhmﬁ?fv}y sad, Tech. 6rI/S6UJ under SSE
TC/CEW/SBUT, in the resndence of Shri Singh Roy and also Thr’ough ostal ok But he refused to receive the
notice as such

B The Enquary Off:ce.r has left no stone unturned to get appearance of Shri Smgha Roy (Delinquent)
before enquiry. = » ‘ B o | ;3

i
e

" However, to ccmp!e‘te the DAR enquiry pr‘ocess befor'e retirement .of Shri Singha Roy ie on .
31/05/2008, there was no aption left except conducting the DAR enquiry EX - PARTE and accordingly EG was
advised o proceed with EX ?ARTE DAR enquiry, which was compiefed on 16/05/2005, '

" The final report was: racelved from Enquiry Officer on 1T/05/2005 Wherein the charge leveled
agmnsT Shri NC. Singha Roy NCM (APO)/SGUJ under SSE (IC)/CA&W/SEUT vide Major Memorandum No: |
M/BG/EA/2004 (NCSR) dated: 18/11/2004 for his unauthorized absence from duty we:f 24/06/2004 to

- 14/09/72004 has been proved ali 'roae'rher !‘1/

E&L : In view of the above to meet of the end of Jushce the undersigned lmpose a pem‘ty upon Shri Ch
.. NC.Singha Roy, MCM (APO)/S&UJ under SSE (ICY/CA&W/SGUT as under: A;
~ "Shri Nikhil Chandra Singha Roy, MCM (APQ)/S5GUJ under SSE (T CYCAW/SGUT is
hereby removed from service w.e.f 27/05/2008". Vs oS '
C ’ o ' Signature . » e\05] {95«'
' Name A, B Mandi, (DME/NIP)
Signature & Designation of the
Disciplinary Authority

o Copysfor'warded For kind mformc’r ion and necessary action to: ‘
ugg DRM (P)/ KIR, - DRM (MY/XIR, - APO/NIP & SSE (ICYCAW/SEUT - ' : f!ﬁf
W ZnSﬂ’UCT 7\- a _

) i ““.Jappeal agams*t‘ Tho e or'c.er's hes 10 .5r* DME/KIR nexf ,Fﬂ?_@iﬂ@_ gype_r:_igr'j_tgfhe ;autho‘r'_i?y_ pa

%...M—r L.
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. To.

~ Through: DME/NJP (Disciplinary Authority)

e, /

The Senior Divisional Méchanical Engineer, »7
N.F Railway, Katihar.

|

Shbjécr: Appeal.égainst imposition-of penalty By the Disciplinary authority vide
' No. M/BG/EA/NTP/2004(NCSR) Dated 20.05.2005 in connection with.

Major Memorandum (SF/5) No. M/BG/EA/NJP/2004(NCSR) Dated
20.09.2004 for revocation of removal order. :

Reépected Sir,

Respectfully T Sri Nikhil Chandra Sinha Roy, ex MCM(APO)/C.&W/S-GUf under

. SSE(IC)/C&W beg to draw your kind attention and sympathetically consideration please on the

above mentioned reference.

That the reply of the memorandum given on 10.11.2004 stating that I was sick and was not _

- absent unauthorisedly and the period was covered by the Railway Duty Fit certificate issued by the

DMO/SGUJ vide his:DFC No.47 and self RMC dated 25.08.2004. In this connection | beg to
invite yourattention to the letter from SSE/IC/C&W/SGUJ vide his No, Leave/C&W/SGUJ/04

dated 13.09.2004 addressed to DME/NJP and according to the order of DME/NJP | was allowed

to resume my duty, Naturally I was sick and could not attened duty which was intimated to my
incharge by sending my son aleng with PMC due to severe heart troubles but my inchiarge denied -
to aceept the said PMC. The said absence was not willfully or unauthorisedly and from 24.06.2004
10:25.08.2004 I was under private Doctor’s treatment and also from 26.08.2004 to 14.09.2004. 1
was under the care of SSE/IC/CTW/SGUT as such 24.06.2004 to 14.09.2004 10' reat unauthorised
absent is irregular/ilfegal. : ' ' '

That Sir, the following irregularities have been noticed :

1. That Sir DME/NJP agpointed EO vide No. M/BG/EA/NJP/2004NCSR) dated 18.11:2004 just

after 50 days and on other hand Sri S.S. Bardhan, EO of my charged memorandl‘im.'.had. fixed -
‘inquiry date on 28.02.2005 after 70 days knowing fully that my retirement was due on 31.05.2005,

from this it is proved, there.was some ill motive and EO was biased upon me as per advice of
SSEAC/CTWISGUJ. ‘

2.7 ‘Standard form/printed as prescribed in the DAR are not used instead. of above one

computerised form issued in which no signature of DA in oﬁginachpy, when chargesheet was
issued against me. Only DA signed in the place of copy endokesed to me, as such the said

chargesheet was not in order, defective and wrong as per DAR 1968. Moreover documents are not. -
“enclosed along with the said defective chargeshcet as per extant DAR rule 1968. -

" 3. It is a matter of astonishing that without giving resonable opportunities. and justice (NJP)

penalty imposed upon me on dcfective chargesheet. Further chargesheet issuing authority (DA):
DME/NJP Sri Bimal Topno transferred from there before taking final decision in this-case and the,
present DME/NJP Sri A.B. Nandy has decided the case and imposed NIP. This actness is also’
violation of the DAR 1968. o

b
1
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SS. Bardhan, Sr. LI/NJP as because Sri Bardhan is a friend ~of Sri P.XK. Sarkar,

SSE/NC/CTW/SGUJ. As such I preferred one appeal ‘on 23.12.2004 claiming one personal branch

officer. to include in"the board of enquiry for the natural justice on Ahe case. It is denial of

reasonable opportunity of defece which is required to'the charged employee under the extant rule

- and instructions and it 1 also a gross violation of the rights provided to such employee under g
. article 311(2) of the constitution of India. Further Sri P.K. Sarkar, SSE/IC/C&WIS’GUJ ‘was biased

upon me due to some-internal family matters as such 1am victimised on some conspiracy.

4. That Sir, as per DA’R;-‘I%S < EO will advise charged railway employee to meet hi‘njw,ithin 10
working days after ap_pointrtient as EO.~ i

5. EO will allow the ;i:ha_ifgéd failway employee 30 days time to collect document anq_;o submit

his defence and his Defence Counsel. Than EO will fix for the date for enquiry and ladvise the
charged employee. - . . ‘ : R

S
]
!

6. Exparte enquiry has to be conducted if the chafgéd employee does not submit the. sfﬂ_atement of
‘defence on time or does not attened the enquiry willfully/deliberately. - A :

7. Réqucst for document will be forward to: DA by EO if reasonable.,rif not reasonable must be

informed to‘charged employe¢ in writing as per DAR-9(15).

8. More chance ha}i not g"weﬁ me to satisfied and to defence myself as such authority denied the
reasonable opportunity and thus natural justice is ignored. '

o, Cha.rged emplbyeé must: be informed by DA for appointment of EO enquiry has to conduct
~ exparté enquiry without charged employee (reference rule 9(9) (b) Rule 9(23). a '

; lo Deﬂiél the opportunity of making representation on the penalty proposed to be imposed before
’. gnyordex'ismadg.';.--_ DR . . | 7 _ | r

ll Tagging thc-?ﬁ}xé:vious' absent period 24.06.2004 10 24.09.2004 as mpntioned in the defective

chargesheet base on production evidential document by the charged employee allowed to join'duty
“at present it has no relevancy with the present charges as mentioned in the third para of NIP. In
this respect Railway Board's guideline communicated by GM/P/NFR vide no. DAC-

.. S87/E/M4/01/Pt XVIO dated 08.08.2001 are not followed.

The 'pﬁx}i';s'hment (NIP) removal from service just before 5 days of normal retirement is

adversely affected upon the family and family members inregards to FS payment and Pension etc.

afier 40 years service in the railway.

12. SiPK. Sarkar, SSE/IC/C&W/SGUI direct me NJP/ROH on 27.09.2004 as temporarily vide
his No: E/C&W/SGUJ dated 27.09.2004 due to his personal grudge which. was. not within his
purvicw withouf obtaining any order from competent authority. He can’t did so. | carried the said

Mﬁ“ wf;_ pe true CORY

Y

Cgdveeste

R On reciept of the letter from EO dated 170220051 preferredan‘hppeal-:to.DA (DME)/NJP'
-on'18.02.2005 is a self-explanatory may kindly be seen from my SR. I had no confidence upon Sri -

Contd.......3 -
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i order and Jomed at NJP I preferred an appeal on 28. 09 2004 and lastly I came back agair
C&WISGUJ since then due to constant marking me ‘absent and. explandtion by - the
- SSEAC/C&WI/SGUJ. T was mentally disturbed and the blood pressute increased and I have been, .
compelled to submit sick report on 22.02.2005 and under the treatment of Sr. DMO/NFR/SGUJ. .
. After a few days Sr. DMO expressed his inability to put me in sick list for more days: Reasons.
unknown to me and also Sr. DMO advised me to NJP Hospital for indoor admission. But due to’
-communication troublé for my family members I could/accept the said advise and 1 have [3,4-

ntentatwely gone under treatment of private practitioner at Siliguri and I was sick nll 30.05.2005
-and my Jommg was on the date of my normal retirement.

{

13. That durmg my sickniess from 22.02.2005 to till 30.05. 2005(A/N) my joining was 31 05.2005
but on the same date a postal registered cover came from DME/NJP which I received with the,
hope that something favourable order and decision will be there, but alas!-It is nathing but a
..removal order w.e.f. 27.05.2005 on the basis of exparte decision of EO, as such I did not find the
opportunity to join my duty. ' ) i _

Therefore, under the above cucumstances, I pleaded not guilty and pray humbly to your
honour for the followmg relief : .

'i)  Revocation. of the removal order and to arrange re-instatement in service and payment
.. ofall dues including pension etc. etc. :
ii) Arrangement of sick period salary by regulansmg into commuted leave consxdermg
normal retirement. :
With regards,

. DA + One Doctor's certificate, Duty fit certificate on 30.05.2005(A/N)

Yours faxthfully, |

Dated, Slhgun o (NIKHIL C RO
28" June, 2005. _ Ex MCMJAPO(C&W)/SGUJ

@ettifiod to be truc .
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Regd with A/D
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RHNEXU‘E- Jd | Y

- .From : :
~ Sri Nikhil Ch: Smgh Roy o o
. Asha Purna Sarani by lane ‘ - =
. P.O.-Pradhan Nagar ' - ' : R

- Siliguri~734003. L / 1

To - :
The Sr. DME/N.F. Rly / Kanhar

'Sir,

. Sub: Appeal against imposition of Penalty by the D.A. vide no.
- M/BG/EA/NIP/2004 (NCSR) Dt. 26/5/2005 etc., etc.

Ref: My appeal dated 28" June 2005 addressed to
o -Sr. DME/NLF. Rly/KIR

Most respectfully, I beg to 1nv1te your kind attention to my appeal mentloned
~ above and request your honour to let me know the present position of the case; since a: |
consldel able period has been rolled by after submission of my appeal neither any reply
) nor my own contribution have been pa1d as yet.

The appeal was sent to you by registered post from Pradhan Nagar Post Ofﬁce
-which has been '1cl\nowledged by your office on 13/7/2005

f

- With best rega_rc_ls. v
Dated Siliguri |  Yours faithfully
~the 5™ November 2005 - ‘
o | | Nikhil Ch. Singha Roy
ek o , . Ex MCM (APO)/C&W/NFRly

Siliguri Junction.

| 'Copy ‘ -
L Foxwaxded to the General Manager N.F. Rly, Maligaon, Guwahati — 11 along with
a copy of appeal submitted to the St. DME/N.F. Rly/ KIR, For his mformatlon |

 and necessary action please. The appeal is self explanatory.
2. DME/N F. Rly/ New Jalpaiguri for information and necessary action please.

Nikhil Ch. Singha Roy .
e > Ex MCM/APO/under SSE/C&W
_ m““ te-be true Laf - Siliguri Junction.
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- The DRM /N.F. Rly / KIR
. S'ir.'

Sub: Appeal against imposition Ol‘l)QI'lél“y gi'yc;'n'_bi{' D E/NIP o {'
vide his no. M/BG/EA/NIP/2004 (NCSR) dated 36/5/2005
removal from service (on exparted decision),

- Ref.: Appeal made to the next Appealate Authority -DME
) S ' - /KIR on 28/6/2005 which was dcknowledged i 05
. o and subsequent reminder dated 5/11/2005. acknowlédged =
, , -t on 9/11/2005. T L
In addition to my appeal mentioncd above I beg to inform you that neither ny
reply was given to me nor my dues are being paid on account of final settlement though'a " -
.V_ -+ - considerable period has been rolled by since my appeal is submitted. b RS

That Sir, my date of retirement was on 31/5/2005 and I was ‘removgc‘l",ffo\ Rly.
service on 27/5/2005 when I was on sick. R

~ That I was fit to resume on 30/5/2005 and received the said order. on'30/5/2005,"
day before my retirement. e '
On being received the removal order I made an appeal to the next higher auth
on 28/6/2005, (copy enclosed) but to i reply even aftef reminders subm
DME /KIR and finding no other way I have been compelled t6 ‘submit my pta
honour for taking proper action on the matter and brief case'is mentioned below

. That [ was sick from 24/6/2004 to 25/8/2004 and repored to SSE/C&WISGUIon -~ . 1
- 26/8/2004 for duty. SSE/C&W/SGUJ sent me to DME/NJP and DME/NJP directedmeito "~ .- -

DMO/SGUJ for DFC and after having DFC I joined my duty. This is the ca'Se.’f:_' Ll

A

* DME/NJP issued a memorandum for unauthorized absent fromdutyon20/9/2004 |
that [ was unauthorized absent from 24/6/2005 to 14/9/2005; 1 replied that "I was sick -~
.. .from 24/6/2005 to 25/8/2005 and from 26/8/2005 to 14/9/2005_;"I_lwas_‘o'x.j{dutz e

Later-on, a Board of enquiry was ép_pointed by DME/NJP with Shn SS
- Sr. LINJP as inquiry officer.. o

.'D'ue to m)" sickness I could not attend the enquiry, and E.O. _s;lbnlif'tcd'é'!] ex- ) 't'g.,.-./ R
-+ decision to DME/NJF and on that basis [ was removed from service onand from ~ - .
© 271512005 (i.e. four days before my retirement). Thereby I was denied natural injustice.” -

| That Sir, I am a heart patient and I was sent to South Centi‘jalz'-RailWay_‘:‘I'-{I pita
Parambur - Madras by MS/NJP with the approval of CMO/Maligaon vide:their létte;

] ‘erﬂficd te be t-ruc'COz;l )
Dby
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H/31/1/MCEM Dt 91171997 and that is knowm L0 the DMEMNID and SSEICRWISGUL. -
h.\spite of that at the verge of my retirement , | was put to trouble some Jobandlbecame .

» sick.It is not out of place to mention that during my long pé_‘riod- of schicé, I'é:a-'r‘i'.iéd‘,ﬁié
heart discase and at the last stage of my service, instead of giving sympa{heti_c and

arte decision is pl})v'_e_('_l_,tli,'z'\"t-;s(")j' e’

affectionate attitude, I was put into troubles and this €x-p
ill motive is there 1o remove me from the Railway service. A copy of suchs peitise. -,
d to me lo represent my €ase 10 Disciplinary: s

decision of E.Q. was also not serve

. Authority. - - _ :
ly only to meet personalg)
rior to 4 days of my due ftéti\'él]}é!i(, iolatir
sal. The allegation of Lli)QaUtlxo"l'ised ‘abse o
Il those days I was under private \reatment at my choice \\_ihiciywp_uld';-% S
medical papers which the Disciplinary Authority faile'd'tid‘,"_i:difs'iélf PO

ty did not consider my 42 years of un-blemished service caréer with -~
1ized absent for which 1 have been charged though not” - ST
the punishment inflicted upon’ me is 'tdpf'.v_l_\ifglf.-'éind_ PR 2

[ have been made victimized most illegal

at too by taking my service p
bed for such dismis

me and th
_service rules prescri
tenable at all since a
be proved from my
) Disciplinary Authori
- sick on those days. The unautho
- sustainable to me, yet if it so,
disproportion 10 the offence.

taken to a staff which he is on the verge-oL i3
Tules has been totally ignored by the Disciphr ary:
denial of natural justice to me in taking such'a
vice denying all retir ment benefit '

" The care and caution to be

Fretirement as prescribed bY service
Authority while dealing my case as well as
stringent action against me by taking my set

y prayed 10 1CONSICEE 15 case calling all 1o
1y case for the ends:of S

Your honour is ferventl
I'hearing 10 represent m

~ case and {0 allow me a persona
_fair play. . B

n Uﬁdef the circumstar{ces, stated above, I pray natural:._jﬁ_Sti

+ all of my dues including pensional benefit and oblige. SRR

: Thénking you.

Enclo : CB"(D'\%O’:?’
S Original appeal.”
+9.. Removal order.

. | noHe DM £/ N
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KNNEXURE- | ¢

CENTRAL ADMINISTRATIVE T RIBUNAL
GUWAHATI BENCH

Original Application No, 67 o 2006.
Date of Geder: This the 16th day of March 2006.

The How'hle S K. V. Sachidanandey L, Vice-Chaiman,

Sri Niklal Ch, Singlia Roy,
5/0 Lt. Sachi Singha Roy,
‘ Resident of : Pradhan Nagar,
- Ashapurna Road: ' -
' P.O. Pradhan Nagar
District - Darjeeling (West Bengal),

- . Applicant,

By Advocates Mr.'S.C, Biswas, Mt A, Sayed, Mr. R. Dhar and Ms.
M. Dag. . .

- Versus -

3 1. The Union of India,r
Mirstry of Ra Hway, represented by its Chairman,
Railway Board, Rail Bhawan, New Delhi.
2. The Chief GeiiéralM&iziager,

N.F. Railway, Maligaon, _ \
Guwahati ~ 1. '

. The Senior Divisional Mechanical Engineer,
N.F. Railway, .. X
Katihar.

The Drvisional Mechanical Engineer,
N.F. Railway, o
New Jalpaiguri,

-+ . Respondents.

By Advocate Dy, J. L Sarkar, Railway Sl‘aﬁding Counsel,

R
| Ggrﬁfied te be true «-
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ORDER (ORAL)

K.V. BACHIDANANDAN, (V.C)

The: apphcant enteced  the service under the N.IF.

Railway in the year 1903 and while e applicant Qﬂg worldny as

MO M(A RO}, his séivinfc's woere - reinoved . vide Order No. M/ BG/.EAI .

NP/ 2004 (NCSR) dated £6.05.2005, ‘which according’ to him was

without giving - reasonable opportumity just  before 5 days of

retirement, ‘The applicant has filed an appeal dated _28.06.9005
(Annexure - 1X) helore the Competent Authority, which is yet to be
replied or conésid;red. Aggrieved by tl;é said ingetion, the applicant
‘has filed s él;q.\licatio.u seckang the following reliels: -

“p | the prenuses aloresaid it . 13 Atherefore
ves pectinlly prayed . - vour Lordahips may be
pleased 0 ot this  application, call for the
records, issuc Rule calling upon t_he_RGSpondents
. to show cause as o wity e impugned order No.
M{BG/EA] NJP[ 2004 {NCSR]} dated 26.05.2005
should not be et aside and quashed and as 1o

Reapondent til! regularise the period of absent
from 24.6.04 to 14.9.04 for the purpose of pension
‘and other retrement benefit and also direct  the

Respondent 1o relepse  the gratuitly, provisional
persion, GPEF and other service benefitand upon

cause or CAuses being shown miake the Rule
absolute and/or pass such other order or orders
as your Lordships may deert it and proper
- AND - '
Pending disposal of the application Your
{:,Ordsh.ips may hé pleasexl 10 direct. the respondent

o pay GPF.JGLS, amount o the applicant.

which has been deducted from his salary.”

2. { . have heard Ms. M. Das, learned counsel for the

npplicant‘and Dr. J.L. Sarkar, lcarned standing cm.msel-i'or the -

Rail_ways‘ ' o L—
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Counsel for the applicant submits that the applhcant,

3.

will be bat.lbht‘d 11 a direction is ngen to the Appellate Authority to
consider and c_ilspose of the appeal dated 28. ()6'7005 within a
tirne frame. ‘Cigﬁusel for the respondents also submits that it will

ueet ends of justce.

4, Recording the said submissions of the learned counsel
for tue I)ax'fies, | am of the view that such recourse will grant some
reliel to Lhégapplit:al"lt. '1‘1161&1'01'6, this Tribunal directs the .Apl;wel.late)
Authwority, the Rcrs pondent No. 3t consider and dispose of the said -
uppend dated ":28.,06.'2.005 within # period of three wmonths from the

date of receipt of this order. | also direct the respondents to give

personal hearing to. the applicant, i so opted by the applicant and

e : pass a speaking order.

5

The O. A is disposesd of at the admission stage ﬂ:self In

the circunstances, no order as W costs. .

‘ ' Ciomn:»el for the applicant wﬂl produce copy of the O.A,,
' ’ \/ e J.LLJ'

copy of tns order and sy other dor:Lux_‘Le.n\skwulmy tenn days from

S ‘ - © T s/ VICE CHAIRMAN

loday.

o

A G \\fl"lT'ﬁ'

r\L"n\ o A Jud\)

(de‘[lhc\ TR PR I'nb\.nal )
TRARAEATREN ‘1\?‘
| LR .o . li-s
i =
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‘ £ Chandss Sins
Ashapusas Sarani By Lane
- Post: - Prodhan Nagar
T Dfsrn: Daxjeelinig - 734003
. West Banoal
1—-":
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Written statements on behalf of the respondent
Noge. 3 and 4.

o

S N T Tl @\Mmﬁ@

Tk

_ L
The respondent Nos., 3 and 4 most respectfully beg ‘3 .
¢/
to state as under 3 E. (/J
1. That they have gone through the original application

and understood the contents thereof.

2. That the 0.A. is not maintainable for non-joinder
of necessary parties and misjoinder of parties. It is |
stated that there is no Chief General Manager, N.F. Railway
shown as respondent No. 3. The applicant deserves to be

dismissed on this - - ,yount alone.
£

3 That in reply to statements in baragraphs 4.3, 4.4,
4&5’ 406’ 407’ 4.8 gand 4,9 1t is stated as under 3

The applicant was unauthorisedly absent from duty
and not present at his working place,¥he Charge sheet was
handed over to him on 1.11.04. The applicant was advised
to report to Sr. DME/IC/KIR on 23.6.04 but he refused to

a \)\’V\Q&ﬁ M‘\L_ \'Q SOMMOL Contdco‘- aa/"
QD‘P}j- amn The owdvocare
st P oppamde vm\'}j .



'Y
S

PSR S VI
—— g v
e b e B AT

Lo et

7-':3.\';: "'t' 4 !-.3?.';:1";.‘- :—,-_{q:’.;.'{m' ’ /:: - {
) Cent%ai ADiligsi Biee Tribunal 1 C.E ]u
N X ) ;.' [
% j-%
2 IE?:TLTTZGT Lo é ’
l Guweletl Berch
recelve the letter and pass.ani from next date 1.e. from - -

t
[

2446.04 he was absent from duty without any intimation. 7F
He 41d not bother to inforn any competent authority
regarding his absence during the periods On 26.8.2004 he

. appeared in his office with a PMC .issued by a Private
Déetor/Siliguri, but hls residence was only 200 .meterfrom.
Rly. Hospital Peing o Railwey Employee he was required to , .
attend Rallway Hospital. The atove action shows that he

was dellberately absented .from duty.

During the dbscnce period applicant did not inform
any competent authority that he was under treatment of a
Private Doetor, which is also a violation of Service Conduct
Rule,

As per procedure of D4R, DA appointed Enquary Officer.
Applicant failed to give the name of his DC despite receliving
the letter.

In Article~I of Annexure<I and Annexure~II 1t is
clearly mentioned that applic-nt was unauthort sed}absent
from duty wee.f. 24.6.2004 to 14.9.2004,

It is the respogsibilitonf C«0+ to choose Defence Coung
sel whoiﬂqg‘_ﬁefenﬂ his case during DAR enquiry and he was
also advised to do so but he falled. It 1s the sole respon-
sibility of DA to appoint E.O0. into the casey 1f any objection

during enquiryBC.O. may submit his appeal to revisory

Contd. . .3/-‘
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authority regarding biasness of E.O. But C.C. has not p2S
attended the enquiry deliberatelys The allegation of the gcg

: _app;icant abputybias.of‘E-Of is.dénigd, Date fixed for DAR.
enjuiry was.infarmgazby‘ﬁd}f to C.0, and letter was received
by him on 17.2.05. But he neither sutmiitea thé ﬁame of his
bC nor attenﬁed_thefenquiry.3&§‘regards.statementé in Para
9 1t is stated that the applicant was to attend enquiry
first and thereafter on the basis of the conmducting enguiry
he could submit his representation before the E.O.

4, ‘That in reply to statements in para 4.10 of the O.A.
it is stted that applicant was under RMC sick w.e.f.
22+2.2005 but due. to his mon attendance to Rly Hospital his
name was struck pff from sick list from 7.8.05. But he d14
not report to his office which ic also a serious violation

of service conduct rule,

Last date of enquiry vas fixed by F.O. onj16e5.2005 ami
accordingly intimatiqn wzs given to C.0, by Repisterred post
as well as through 2 specisl mecssenper. He was informed that
~if he failed to attend xpe_enquiry,EXepartzzenquiry will be
held, Shri Singha Roy;;eﬁnsed to receive the latter fronm
messenger which is also & serizus ;iolatiOﬂ of cervice
conduct rules Giving him more than sufficient and reasonable
opportunities an ex-parte enquiry was comiuctcd by E.O. and
charges,;:?ﬁestahkishﬁdhﬁeyond doubt by E«0. On enquiry report
submitted by Z.0. DA considered the cage very carefully and

imposedthe penalty off'removal from service.

Contd.. céfﬁ
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S+... That in reply to the statements made in para 4.11 bf the
“7?
O+Aes 1t is stated that the applicant was althrough @j;;”

delay/drag the aepartnental proéeeaing with the intention
to delay it béyond his date of retirement f.e. 31s5+2005.
The respondents examined the Enquiry Report amd found that
the facts are clear, and transperant, and in the nature of
the cése no pfe;uaice would be caused to the applicant if

a éecision is taken on the basis of the materials on record.
On the other hand supply of copy, which in the instant case
vould be a mere.formality, would cause delay, ani long exerclse
by higher'authorities only as a procedural téchnicality- As
fio prejudice would be caused to the applicant by the non-
supply of the Enquary Report, the penalty was imposed.

6. That in reply to statements in para 4.12 and 4.13
1t is stated that appeal of C.C. was considered by the
appellate éuthoiity and order was passed ani that personal

hearing was not gilven as he did not opt for personai hearing.

After careful consideration of appeal appellate
authority passed the order. Due to non attendance at Riy.

2:uu:ﬁﬁaiziy

HQSpital his name was struck off from sicl:..l..".lst'“w ~>is

also a violation of rule. His appeal was considered before

- recelving order dated 16.3.2006 of the Hon'ble Tribunal in

O.A. No. 67/2006.

7. That in the facts and circumstances of the case the

O«As deserves to be dismissed with cost.
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I, ooooﬁo'aoc.eo/o\/o‘-ooooo.oooi-tiéoi'oi'09 son of
Lok, Rofrikonds Mot L., ages avout .. 52, 7%,
years, working asj};?f??:?f?:?i?%fffff:€E7Q§Lﬁereby
say that I ém conversant with the facts of the case,
and have Been authorised by respondent Nos sveeeces
to verify and sign this verification. Accordingly I

verify that the statements in paragraphs 1 to vevinese

ot

are true to mj' knowledge and that I have not suppresséed
any material facts. '

I sign thig verification this «eee day of ...
] 2007 at cece s o

WA ¢ \p>@ eny g
amz Fzm witlas ¢ sifaaz (zraniy
Sr. Divl. Mech. Engineer'(I. C.)
Te &7 0T, G1iTgR
N F. Raiiway, Katihar
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‘Shri Nikhil Ch. Singha Roy ... Applicant. ¢
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Q .
é

REJOINDER BY THE APPLICANT TO THE WRITTEN STATEMENT
OF THE RESPONDENT NOS. 3 & 4.

i : 1. That, the applicant has received a copy of the written statement filed
on behalf of the respondent nos. 3 and 4 in the above noted original
application. After going through the written statement the applicant begs to

file his rejoinder as follows.

2. That, the charge sheet dated 20-09-2004 is defective in as much as the
period of absence has been shown to be with effect from 24-06-2004 to 14-
09-2004 whereas it is admitted position that the applicant joined on 26-08-

2004. This has not been controverted in the written statement. The charge

sheet is invalid in the eyes of law if considered from another angle that is the
respondents have nowhere denied that the applicant was not ill for the period
mentioned in the charge sheet but at the same time they have asked him to
show cause why he was absent for the said period, which is self
contradictory. |

Under the relevant rules, the respondents have the liberty to reject the

medical certificate produced by the applicant from registered medical
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practitioner, after complying with the formalit

that is, only after a Railway Medical Officer has conducted the necessary

verifications and on the basis of the advice tendered by him after such
veriﬁcations. The respondents never doubted the veracity of the medial
certificate submitted by the applicant. The applicant was allowed to resume
duty on 14-09-2004 after complying with the procedure prescribed under the
rules. Having had allowed the- applicant to resume duty, the respondents
ought not to have initiated departmental proceedings against the applicant on
the charge that he was unauthorisedly absent, which is misconceived and
contrary to the provisions of law. The order of removal from service
‘purportedly based on such departmental proceeding, is clearly unjustified
and illegal in the facts and circumstances of the case.

| In reply to the averment made in the written statement, the applicant
states that he attended Railway Hospital but as no specialized treatment for
heart disease is available at the local Railway Hospital, so he was compelled

to avail better treatment outside.

3. That, the respondeqts in the written statement have répeatedly stated
that he failed to attend the enquiry. The applicant fails to understand the
.meaning of such statements because how can a person participate in an
‘enquiry when he is suffering from serious heart ailmeﬁt and he is undergoing
‘I treatment, which is even not denied'by the respondents. The applicant has
from time to time informed the respondents about his illness supported by
medical certificate but it is the respondents themselves who have refused to
accept and acknowledge the same. The applicant has highlighted this aspect
of the matter in the appeal submitted by him to the appellate aufhority

against the order of removal from service.

Aebtl A Sy Ref
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4, That, in the written statement the respendents-clearly-admitted-that

copy of the enquiry report was not submitted to the applicant on the
purported ground'that no prejudice would be caused to him if decision is
taken on the basis of the enquiry report. This is in clear conflict with the
relevant provisions of the Railway Servants (Discipline & Appeal) Rules,
1968 as well as the circulars dated 10-11-1989 and 04-04-1996, which
provide that copy of the report should be forwarded to the charged officer,

who shall be required to submit, if he so desires, written representation or

submission to the Disciplinary Authority, within fifteen days, irrespective of

whether the report is favourable or not to the charged officer. Therefore, the

respondents cannot be heard to say that non-furnishing of the enquiry report
would cause no prejudice to the applicant. It only proves that the
fespondents themselves are prejudiced against the applicant. Even in the
order of removal dated 26-05-2005, it has been stated that the applicant was
ill and reported sick with effect from 22-02-2005. Thereafter, the applicant
was under medical treatment till 30-05-20035, as explained in paragraph 4.10

of the original application. Though his name was struck off from the sick list

from 07-03-2005, but he continued to be under medical treatment, as evident
from the medical certificate. Under the relevant Railway Board circular, the
competent authority is empowered to reject the certificate issued by RMP
after a Railway Medical Officer has conducted the necessary verification
and on the basis of the advice tendered by him after such verification. The
respondents allowed the applicant to resume duty on 14-09-2004 only after
complying with the procedure prescribed under the rules. Hence, the holding

of enquiry against the applicant is totally unjustified on the facts and

~ circumstances of the case. Had the applicant been furnished with a copy of

the enquiry report, he would have proved to the disciplinary authority that he

was not unauthorisedly absent and the reason for his absence was due to his

Nl A 2
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illness. Copies of the relevant medical certificates which.were BeitiRitt

the respondents are annexed hereto and me;rMNNEXURE -1
(SERIES) ‘

In this connection, the applicant states that not to speak of the enquiry A
report, even the enquiry itself has caused serious prejudice to him. The
respondents expected the applicant to participate in the enquiry knowing

. fully well that he was not in a position to do so on account of his serious

X
2
QA .
heart ailme;nt. | § '
%b .
R

5. That the applicant fails to understand the necessity to conduct the ex-
parte enquiry knowing fully well that the applicant is seriously ill. Therefore,
apart from the illegality committed by the respondents in not forwarding
copy of the enquiry report to the applicant, the applicant boldly asserts that
the very nature and basis of the enquiry is unjustified and unreasonable not
to speak of being oppressive. The enquiry against the applican{ is ex-facie
illegal and clearly misconceived because the applicant was already allowed
to resume duty on 14-09-2004 when the respondents could héve refused him
to do so by rejecting the medical certificate .submitted by him in support of
his illness. |

~ Another interesting feature of the case is that the respondents even
after receiving the Hon’ble Tribunal’s dated 16-03-2006 passed in O.A.
No.67/2006, which was a direction towards the respondents to give personal
hearing to the applicant before disposiﬁg of the statutory appeal, did not
provide any such opportunity of hearing. The flimsy reason offered, as
evident from their written statement, is that the Hon’ble Tribuhal’s order
was received after rejection of the appeal. This is nothing but travesty of
truth inasmuch as the Hon’ble Tribunal passed the order on 16-03-2006 in

. presence of the learned Counsel for the Railways and the rejection of the
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appeal was‘much later that is on 23-03-2006 to bg prec?%’%iﬁgﬁg '"cZaEl the
respondents claim that they could know about the Hom bte Tribunal s ord

after rejectioﬁ of the appeal. The respondents, being a model employer,
could have considered afresh the appeal in the light of the order passed by
this Hon’ble Tribunal by giving reasonable opportunity of being heard to the

applicant, as directed by the Hon’ble Tribunal.

6. That, the applicant reiterates that removal from service only on the %

ground that he was absent for about two and a half months and that too after
rendering more than 40 years of service, is quite unheard of in service
jurisprudence and the penalty so imposed is excessive and harsh and it
shocks the judicial conscience as well. |

The actual reason for his removal is that his immediate superior Shri
P K. Sarkar, the respondent no.5, bore ill feelings towards the applicant due
to some internal family matter and personal grudge. The enquiry officer is a
close friend of the respondent no.5 and it was at his behest the enquiry was
held ex-parte and the applicant was removed from his service. This aspect of
the matter has been highlighted in paragraph 5.8 of the original application
which has not been controverted and/or denied by the respondents in their
written statement. Moreover, the said respondent no.5, who has received
notice in the present case, chose not to contest the case. Therefore the
allegation levelled against him by the applicant in the O.A., may be deemed

to be correct.

7. That the applicant states that the under the relevant rules, the
respondents were at liberty to reject the medical certificate submitted by the
applicant from a registered medical practitioner, after complying with the

necessary formalities in this regard, that is, only after a Railway Medical

%0
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Officer has conducted the necessary verifications Ei[ld'OH Ghe. basispefthe

advice tendered by him after such verification.

In the instant case, after the applicant joined in his duties on 25-08-

2004 alongwith medical certificate from a registered medical practitioner, %

the respondents conducted necessary verification and thereafter the applicant

was allowed to join on 14-09-2004. The respondents, having allowed the

applicant to resume duty, are estopped from initiating disciplinary
proceedings on the charge that he was unauthorisedly absent for the said
period and passing order of removal based on such departmental
proceedings. The order of removal is therefore, unjustified. The respondents

having not rejected the medical certificate as in the manner prescribed under

‘the rules cannot turn around and start a departmental proceeding which is

not permissible under the rules. The respondents are trying to achieve

“indirectly what they cannot accomplish directly and in the process they have

infringed upon the fundamental and other legal rights of the applicant.

8. That the applicant, most respectfully submits that the respondents
have been most unfair to the poor applicant who will not be able to receive

anything to sustain himself in the evening of his life if the order of removal

‘is carried out. There is no earning member in his family. His wife twice

fractured her bones within a span of 8 months, due to adversity which has

fallen on the family. The applicant has been left with no other alternative but

‘to approach the protective hands of Your Lordships. He humbly prays that

the order of removal from service may kindly be set aside and quashed and
the responderits be directed to reinstate him in service for the purpose of

granting him pension, gratuity and other retiral benefits.
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I, Shri Nikhil Ch. Singha Roy, son of Late Sachi Singha Roy, aged
about¢ 2 years, resident of Pradhan Nagar, Ashapurna Road, P.O. Pradhan
Nagar, in the district of Darjeeling (West B’eﬁgal), do hereby verify that the
contents of paragraphs 1 to 7 are true to my knowledge and the rest of my
humble submission before the Hon’ble Tribunal and I have not suppressed
any material facts.

i
And 1 sign this verification on this the 24 day of March, 2008.

Date:- Capandohal)y | weldh dg,%fey

Place:-24 /o3 /ug Signature.
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Dr. Anand S. Sharma Chamber : Anand Medico Clinic
MBBS MD, FCSEP! ,MRSH(LCND) A-2 Co-op Super market
Ex- ARMY MEDICAL CORPS PRADHAN NAGAR SILIGUR!
SPECIALIST PHYSICIAN Visitihg Hours '
~Trained in General Surgery Morning 8.00AM to 12.30PM
Evening 3.00 PM to 6.30 PM
(Sunday by appointment)

Phone : Resi.2516536
. Regd No.83006 M.C.l Date 30.5.2005

Medical Certificate |
( TO WHOM IT MAY CONCERN)

{ Dr. A.S.Anand aftér carefully examination to the case hereby
certify that Mr. N.C. Singha Roy of Rly whose signature is given below
was suffering from Ch. Hypertension | Angina Pectoris ,Diabetes
mellitus and at present in depression and w.e.f. 7.3.2005 was under
my treatment.. '

He was advised complete bed. rest wef 7.3.2005 to
30.5.2005(AN). Now he is fit to perform his duties from 31.5.2005.

Sd/- Dr. Anand S Sharma

MBBS MD FCSEPI MRSH (Lond)

Ex- Army Medical Corps

Regd No. 83006 MCi 30.5.2005
Sd/- Nikhil Ch. Singha Roy '

30.5.2005 .
Tty sxrafas afus o
Central Administrative Tribunal
7 6 MAR20GE
e . Q18T FATAINS
c"'"f'“.’ to be true COW Guwszhati Bench
DK dey —

Advocate
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Dr. Anand S. Sharma Chamber : Anand Medico Clinic
MBBS MD, FCSEPI ,MRSH(LOND) A-2 Co-op Super market
Ex- ARMY MEDICAL CORPS - PRADHAN NAGAR SILIGURI
SPECIALIST PHYSICIAN | Visiting Hours
Trained in General Surgery Morning 8.00AM to 12.30PM
~ o Evening 3.00 PM to 6.30 PM
(Sunday by appointment)

‘Phone : Resi.2516536
Regd No.83006  M.C.| | . Date 7.3.2005

Medical Certificate
(' TOWHOM IT MAY CONCERN)

| Dr. A.S.Anand after carefully examinétion to the case hereby
ceﬁify that Mr. N.C. Singha Roy of Rly whose signature is given below
was suffering from Ch. Hypertensidn in Angina Pectoris ,Diabetes
mellitus and at present in depression and w.e.f. 7.3.2005 was under
my treatment. '

He was édvised compiete bed rest until the recovery from his
illness. .. :

&gy mmfﬁtﬁs'mfaﬁa'\“u'r—ﬂ
Central Administrative Ty

1buns]

Sd/- Dr. Anand S Sharma

MBBS MD FCSEPI MRSH (Lond)
Ex- Army Medical Corps

Regd No. 83006 MCI

7.3.2005

2 6 MAR 2004

TIgret syrydiz
Guwahati Bench

Sd/- Nikhil Ch. Singha Roy
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