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The Aplicant had earlier caine 

before this Tribunal in O.A. No.212005 

and vide order dated 6.3.2006 directed 

the Respondents to open the sald 

cover and promote the Applicant, if 
found fit by holding Review DPC within 

I three months from the date of receipt 

of the order. The 4Res'jxndents 

complied with the order and promoted 

the Applicant with notional benefits 

with effect from 2014.1998 i.e., the date 
i his junior was promoted. 

The 	Applicant 	submitted 

representation before the Respondents 

for payment of arrears salary from the 

date his junior was promoted which 

Contd.P12 

Notos 0 of the egistry 

50/- 
1: 

4 
- 	flI• 

4 

Ly. 

C}4 



• 	 H 

+ • 	. 
Cóntd. 
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was rejected by th4 Respondents vide 

- 	 .. . order dated 31. 1O2OO6 Hence this 
O.A. 

Heard Mr.K.Pal, leanied counsel 
for the Applicant irtd Dr ,  J L Sarkar, 
learneO , Standii couxel for the 
Railways; 	H 
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23.4.2007 Present The Hon'ble Mr. G. Shanthappa 
Member (J) 

The Hon'ble Mr.G.Ray, Member(A) 

Case called. Mr. K. Paul, learned counsel 
for the Applicant., is present Neither the 
Respondents nor the counsel for the 

Respondents is present. Though sufficient 
time has been granted Respondents have not 

\w filed rej1 statement. We grant four weeks 
more time to the Respondents to file reply 
statement. 

Call the case on 23.05.2007. 

• 	 ;• 	 •. 	 , , , 	 •\ __ 

Member (A) 	 Member J) 
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• 	
23.5.2007 	Mr. K. Paul, learned counsel for the 

Applicant is present. Mr. K. K. Biswas, 

learned Railway counsel sought for further 

time to file reply statement.. Four weeks' 

time, is granted to the Respondents as a 

last opportunity to file reply statemenL 

Posfon 22.06.2007. 

• 	i, 	
Vice-Chairman 

/bb/  .• 

22.6.2007 	 Mr.K.K.Biswas, 	learned Railwy 

6pl_  counsel submitted that reply statement has 

beeh filed, copy of which is served on the 

counsel for the Applicant. Let it be 'brought 

'1 	 on record if it is otherwise in order. 

	

"t 	 . 	 . Mr.K.'Paul, learned 'counsel for the 

Applicant requested that the matter may be 

listed for hearing. 

Post the case on 3.7.2007 for 
• 	. 	 hearing. 
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• 	 13.7.07. 	Coune1 dfor  the respondents 
has submitted that he has not prepared 

the case and be prays for adjournment. 

lu- V 	 Post the matter on 27.7.07. 
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• 27.7.2007 	Heard Mr.i( .Paul, learned counsel 
or the Applicant and Mr.K.1<.Bissqs, 
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• 	 V 	 V 	 Judgement is reserved. 
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The O.A. allowed to the • extent 
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indicated in the detailed order. N costs. 
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ORDER 

SACHIDANP4NDN, K.V.(V.C.) ,: 

The Applicant is presently working as 

Executive Engineer (XEN) Senior Scale in 

Construction Organisation under General Manager! 

Construction, Maligaon. He was promoted as such from 

20.04.1998, the date on which his juniors were 

promoted, vide office order No.21/2006(Engg) issued 

by the General Manager (P) dated 02.06.2006. While 

the Applicant was working as Assistant Engineer/Con 

at Dimapur, a Memorandum of Charges was issued 

against him on 28.06.1997. During that time the DPC 

for promotion to the .post of the Executive Engineer 

was held on 17.04.1998 and some of his juniors were 

promoted as Executive Engineer but the Respondents 

have adopted seal cover procedure in Applicant's 

case. He was fully exonerated from the charges by 

this Hon'ble Tribunal vide order dated 09.05.2002 

passed in O.A. No.310/2001. The Respondents had 

taken up the matter before the Hon'ble Gauhati High 

Court in W.P. (C) No.7809/2002 and the Hon'ble High 

Court vide its order dated 08.01.2004 upheld the 

orders of this Tribunal. The order dated 09.05.2002 

in O.A. No.310/2001 has become final. But the 



Respondents did not consider the case of the 

Applicant for promotion as Executive Engineer. Being 

aggrieved by the said inaction of the Respondents, 

the Applicant filed another O.A. bearing No.2/2005 

for opening the sealed cover and to give him 

promotion. This Tribunal vide order dated 06.03.2006 

directed the Respondents to open the sealed cover 

and promote the Applicant if found eligible. 

Pursuant thereto, the Respondents vide Office Order 

No.2.1/2006 (Engg) dated 02.06.2006 (Annexure-D) 

promoted the Applicant as Executive Engineer Senior 

Scale on ad hoc basis w.e.f. 20.04.1998 i.e., the 

date when his juniors were promoted to Senior Scale. 

However, the Applicant was promoted w.e.f. 

20.04.1998 on notional basis and the order directed 

that he would be entitled to the monetary benefits 

from the date of taking over charge. Applicant 

assumed charges on 02.06.2006 itself. He made 

representation on 02.06.2006 before the General 

Manager (Con) for fixation of pay as Executive 

Engineer Senior Scale w.e.f. 20.04.1998 as per 

extent rules and guidelines (Annexure-E), but the 

Respondents did not pay any heed to his request. He 

submitted another representation on 25.09.2006 

(Annexure-F) before the General Manager requesting 

0 
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to make payment of arrear salary w.e.f. 20.04.1998 

which was disposed of by the Respondents vide their 

order dated 31.10.2006 (Annexure-G) wherein his 

request was rejected. Aggrieved by the said action 

on the part of the Respondents, the Applicant has 

filed this O.A. seeking the following reliefs:- 

Your Lordships 
may direct the respondents to 
release the arrear salary of the 
applicant w.e.f. 20-4-1.998 till 01-
06-2006 in the post of Executive 
Engineer, Senior Scale, within a 
stipulated time period alongwith 
costs, and/or be pleased to pass 
any such further or other 
order/orders as Your Lordships may 
deem fit and proper." 

2. 	The Respondents have submitted their reply 

statement• contending that though the order of 

punishment was set aside by this Tribunal vide order 

dated 09.05.2002 in O.A. No.310/2001 which was also 

upheld by the Hon'ble High Court vide order dated 

08.01.2004 the sealed cover could not be opened due 

to pendency of another disciplinary proceeding 

against the Applicant. The Respondents complied with 

the order of this Tribunal dated 06.03.2006 and 

opened the sealed cover wherein the DPC considered 

the Applicant fit for promotion to the Senior Scale 

Executive Engineer and promoted him to Senior Scale 

0 
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on ad hoc basis notionally w.e.f. 20.04.1998 i.e., 

from that when his juniors were promoted and his pay 

and allowances etc. were given him from the date he 

shouldered higher responsibilities. The Competent 

Authority who considered the case of the Applicant 

for promoting him to the Senior Scale Executive 

Engineer on adhoc basis in the sealed cover system 

following the orders of the Tribunal mentioned above 

did not find it justified to grant arrear pay and 

allowances to the Applicant for the period from 

20.04.1998 to 01.06.2006 as he had not actually 

shouldered the duties and responsibilities to which 

he was promoted. The decision of the competent 

authority was taken comprehensively on the strength 

and face of the Railway Board's circular dated 

23.02.2007 (Annexure-A of the reply statement). His 

claim for arrear pay and allowances in the higher 

scale is not admissible although proforma benefit 

was given to him from 20.04.1998. The action of the 

competent authority in opening of sealed cover 

system is quite legal, valid and proper and were 

taken with proper justification and after due 

application of mind. No unfair action was caused to 

the Applicant and no statutory rules or prevailing 

procedures were violated. Therefore, the O.A. having 
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no merits is liable to be dismissed, claimed the 

Respondents in their reply statement. 

Heard Mr. K.Paul, learned counsel for the 

Applicant and Mr.K.K.Biswas, learned counsel for the 

Railways. 

Learned counsel for the parties have taken 

my attention to the various pleadings, materials and 

evidence placed on record. Learned counsel for the 

Applicant would argue that the Applicant is entitled 

to get arrears of pay and allowances from when his 

juniors were promoted i.e., 20.04.1998 to 01.06.2006 

since the Respondents had deliberately delayed his 

promotion in not opening the sealed cover even after 

the judgment was passed by the Hon'ble High Court 

affirming the orders of this Tribunal whereas his 

juniors were promoted way back on 20.04.1998. The 

Respondents in one pretext or the other were 

dragging the matter in not opening the sealed cover. 

Had sealed cover was opened at the appropriate time 

he could have been promoted long back. The right 

thing had not been done at the right time. Learned 

counsel for the Respondents, on the other hand, 

persuasively argued that the Rules that have been 

laid down by the Railway Board (Annexure-A of the 
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reply statement) stipulates that an employee is 

entitled for higher pay and allowances only when he 

holds higher duties and responsibilities. The 

promotion is prospective and therefore, the 

Applicant cannot claim the monetary benefit with 
I 

retrospective effect that too from the date when his 

juniors have already been promoted earlier and are 

holding higher responsibilities. 

5. 	I have given due consideration to the 

arguments, materials and evidence placed on record. 

The Applicant had earlier assailed the legitimacy of 

the action of the Respondents in imposing a major 

penalty of reduction of his pay by one stage in the 

time scale of pay in O.A.310/2001 and finally after 

considering all the aspects of the matter this Court 

vide its order dated 09.05.2002 set aside and 

quashed the order of penalty dated 08.11.2001. The 

operative portion of the said order is reproduced 

herein below:- 

"...On analysis, the Inquiry Officer 
held that the charges were not 
established. It may be mentioned 
that though there was one charge, 
the Inquiry Officer for the purpose 
of his convenience split the charge 
into two articles and on evaluation 
of the materials he exonerated the 
applicant from the charge. The 
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Disciplinary Authority purported to 
disagree with the Inquiry Officer 
though no disagreement is 
discernible. On analysis of the 
entire evidence on record the 
Disciplinary Authority, itself in 
its disagreement note conceded that 
if the samples were more the 
results would have been different 
and the gravity of the charge might 
have come down. Under Rule 10 the 
Disciplinary Authority - having 
regard to the findings of the 
Inquiry Officer is to independently 
act upon the matter.. He is free to 
differ from the report of the 
Inquiry Officer by citing reasons 
in writing and thereafter he may 
remand the case to the Inquiry 
Officer for further enquiry or he 
may on the basis of the materials 
on record give his own finding on 
the charge and pass appropriate 
order. We have already indicated 
the full text of the purported 
disagreement, which is no 
disagreement at all. The materials 
on record also otherwise did not 
establish the guilt of the charged 
official. In the circumstances, the 
order of penalty imposed on the 
applicant is wholly unjustified. 
The imposition of penalty vide 
order dated 30.11.1999/20.11.2000 
since has been withdrawn, no order 
is necessary from this Tribunal. 
We, however, set aside and quash 
the order of penalty dated 
8.11.2001. 

6. The application is accordingly 
allowed. There shall, however, be 
no order as to costs." 

The Respondents have taken up the matter before the 

Hon'ble High Court in W.P. (C) No.7809/2002 and after 
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elaborate discussion the High Court while upholding 

the order of this Tribunal' observed as under:- 

We do not find any infirmity in 
the order passed by the Central 
Administrative Tribunal, We cannot say 
that exercise of jurisdiction by the 
Tribunal is not a proper exercise, of 
the discretion by the Tribunal in the 
facts and circumstances of the present 
case. 

4. In view of the above, the petition 
stands disposed of. However, there 
shall be no order as to costs." 

But thereafter also, the Respondents had not done 

anything to open the sealed cover nor did they 

initiate further proceeding. Therefore, Applicant 

had to file O.A. No.2/2005 before this Tribunal and 

vide order dated 06.03.2006 this Tribunal had 

directed the Respondents to open the sealed cover. 

The operative portion of the order is quoted below:- 

"7. Therefore, we are of the considered 
view that in the facts and 
circumstances of the case the sealed 
cover has to be opened and the 
applicant has to be promoted if he is 
otherwise found fit by holding a Review 
DPC within a time stipulation of three 
months from the date of receipt of a 
copy of this order. 

8. We therefore direct the respondents 
to open the sealed cover and promote 
him if found eligible hold a Review DPC 
within a time frame of three months 
from the date of receipt of a copy of 

Lr_~ 
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this order and communicate/report the 
same to the applicant. 

The O.A. is accordingly disposed 
of. No order as to costs." 

Pursuant to the aforesaid order of this Tribunal, 

the Respondents passed the order dated 02.06.2006 

which is also quoted as follows:- 

N.F.RAILWAY 

OFFICE ORDER NO.21/2006 (Engg) 

Shri Biprajit Dutta, AXEN (CON) 
MLG, on being empanelled for promotion 
to Senior Scale on ad-hoc basis as XEN 
and posted in Construction Organisation 
under GM/CON/MLG. 

Shri Dutta is promoted to .Sr. Scale 
(ad-hoc) on notional basis from the 
date his junior promoted to Sr. Scale 
(ad-hoc) i.e. 20-04-98 and actual 
monetary benefit will be given to him 
from the date he takes over the charge 
in the Sr.Scale post on ad-hoc basis. 

Shri Dutta is also to be given 
monetary benefit of 80% upgradation for 
placement in higher scale Rs.8000-275-
13500/- w.e.f. 25-04-2003. 

This issues with the approval of 
Competent Authority. 

Sd/- 
(S. P. Sengupta) 

APO/GAZ 
For General Manager(P)" 



11 
/ 

Thereafter 	also, 	the 	Applicant 	submitted 

representation (Annexure-E) with the request to take 

necessary action for fixation of his pay from 

20.04.1998 as per extent rules and guidelines which 

was again reminded on 25.09.2006. Thereafter his 

case was rejected by the Respondents vide order 

dated 31.10.2006 stating that the Applicant had 

shouldered higher responsibility of the post of 

Executive Engineer Senior Scale only from 

02.06.2006, therefore, •question of giving monetary 

benefit from 20.04.1998 does not arise in this case. 

6. The crux point to be considered in this 

case is as to whether the Applicant can be granted 

actual arrear of pay and allowances w.e.f. 

20.04.1998 the date when his juniors were promoted 

or only from the date he assumed higher duties and 

responsibilities. In support of his contention, 

learned counsel for the Respondents has relied on 

Rule 228 of the Indian Railway Establishment Manual 

(IREM in short) Volume I (Page 65) . For better 

elucidation Rule 228 of the IREM Volum-I is 

reproduced below: - 

"228. 	Erroneous 	Promotions. - (I) 
Sometimes due to administrative 
errors, staff are over-looked for 
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promotion to higher grades could 
either be on account of wrong 
assignment of relative seniority of 
the eligible staff or full facts 
not being placed before the 
competent authority at the time of 
ordering promotion or some other 
reasons. Broadly, loss of seniority 
due to the administrative errors 
can be of two types:- 

Where a person has not been 
promoted at all because of 
administrative error, and 

Where a person has been 
promoted but not on the date 
from which he would have 
been promoted but for the 
administrative error. 

Each such case should be dealt 
with on its merits. The staff who 
have lost promotion on account of 
administrative error should on 
promotion be assigned correct 
seniority vis-à-vis their juniors 
already promoted, irrespective of 
the date of promotion. Pay in the 
higher grade on promotion may be 
fixed proforma at the 'proper time. 
The enhanced pay may be allowed 
from the date of actual promotion. 
No arrears on this account shall be 
payable as he did not actually 
shoulder the duties and 
responsibilities of the higher 
posts." 

Relying in above Rule of the IREM learned counsel 

for the Respondents argued that if a staff has lost 

promotion due to administrative error should, on 

promotion, be assigned correct seniority vis-â-vis 

their juniors already promoted, irrespective of the 
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date of promotion and his pay in the higher grade on 

promotion may be fixed proforma at the proper time. 

The enhanced pay may be allowed from the date of 

actual promotion. He also argued that this principle 

had been adopted by the Hon'ble Supreme Court in its 

decision in the case of Union of India & Another vs. 

Tarsem Lal & Others, reported in (2006) 10 SCC 145, 

and held that in view of the decisions in the case 

of Virender Kumar vs. Avinash Chandra Chadha, 

reported in (1990) 3 SCC 472 and in C.A. No.8904 of 

1994 in Union of India vs. P.O.Abraham decided on 

13.08.1997, the Tribunal and High Court were not 

justified in holding that the Applicant is entitled 

to pay and allowances from the date proforma 

promotion was given. In the said judgment in Tarsem 

La]. (supra) the Court referred to the decision in 

Virender Kumar (supra) wherein the Supreme Court 

held that respondents therein will not be entitled 

to the higher salary on principle of 'no work no 

pay' as they have not actually worked in that post. 

Therefore, learned counsel for the Respondents 

argued that since the instant Applicant had not 

worked during the aforementioned period, he is not 

entitled to get higher salary. This Court is in 

respectful agreement with the dictum laid down by 
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the Hon'ble Supreme Court in the aforesaid case. But 

on going through the aforesaid decision is appears 

that the Supreme Court analyzed the entire situation 

of the said judgment on the premises when the 

Applicant therein could not be promoted due to 

administrative error. But in the instant case it is 

not an administrative error but administrative 

latches. 

Learned counsel for the Applicant has taken 

my attention to a celebrated decision of the three 

Judges Bench of the Supreme Court in the case of 

Union of India & Others vs. K.V.Janakiraman & 

Others, reported in (1991) 4 SCC 109. The Hon'bie 

Supreme Court at paragraphs 24 & 25 of the said 

judgment observed as under: . 

"24.It was further contended on 
their behalf that the normal rule. 
is "no work no pay". Hence a person 
cannot be allowed to draw the 
benefits of a post the duties of 
which he has not discharged. To 
allow him to do so is against the 
elementary rule that a person is to 
be paid only for the work he has 
done and not for the work he has 
not done. As against this, it was 
pointed out on behalf of the 
concerned employees, that on many 
occasions even frivolous 
proceedings are instituted at the 
instance of interested persons, 
sometimes with a specific object of 
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denying the promotion due, and the 
employee concerned is made to 
suffer both mental agony and 
privations which are multiplied 
when he is also placed under 
suspension, When, therefore, at the 
end of such sufferings, he comes 
out with a clean bill, he has to be 
restored to all the benefits from 
which / he was kept away unjustly. 

25. We are not much impressed by 
the contentions advanced on behalf 
of the authorities. The normal rule 
of "no work no pay" is not 
applicable to cases such as the 
present one where the employee 
although he is willing to work is 
kept away from work by the 
authorities for no fault of his. 
This is not a case where the 
employee remains away from for his 
own reasons, although the work is 
offered to him. It is for this 
reason that F.R.'17(l) will be 
applicable in such cases." 

In the said celebrated judgment the Hon'ble Supreme 

Court laid down the dictum that if the delay is 

attributable to the employee, he may not be entitled 

to get any arrear pay and allowances. In the given 

case, it is apparent that non-promotion of the 

Applicant at the appropriate time is not due to an 

administrative error but because of willful and 

deliberate default on the part of the 

administration. The contention of the Applicant is 

that when this Court passed the order on 09.05.2002 

setting aside the order of penalty, the Respondents 

L,--- 
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could have opened the sealed cover and promoted the 

Applicant if found eligible which was not done in 

this case. The Respondents have filed W.P. (C) 

No.7809/2002 before the Hon'ble Gauhati High Court 

challenging the order of this Tribunal. The said 

W.P. (C) was disposed of by the Hon'ble High Court 

vide its judgment dated 08.1.2004 affirming the 

order of this Tribunal and thus the order of this 

Tribunal dated 09.05.2002 has become final. Assuming 

that pendency of the Court proceeding will grant 

exemption to the Respondents for taking a decision 

on the side of the administration, it appears that 

the Respondents could have acted upon and opened the 

sealed cover immediately after the disposal of the 

W.P. (C) No.7809/2002 by the Hon'ble High Court on 

08.01.2004, copy of which was issued on 22.01.2004 

but the same was not done in this case. The impugned 

action of the Respondents again dragged the 

Applicant to this Tribunal in O.A. No.2/2005 and 

only on the dictates of this Tribunal on 02.06.2006 

Respondents had become alert/active and opened the 

sealed cover and promoted the Applicant. Assuming 

that the Applicant is not entitled to get any arrear 

pay and allowances from the date 20.04.1998 on the 

ground that Court proceedings were pending before 
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this Tribunal and thereafter before the Hon'ble High 

Court, the Respondents are not justified in not 

granting the benefit at least from the date of the 

receipt of the judgment of the Hon'ble High Court 

i.e., 22.01.2004. The further delay in the matter 

is, in no way, attributable to the Applicant. Due to 

the inaction on the part of the Respondents in 

opening the sealed cover again dragged the Applicant 

to approach this Tribunal in O.A.2/2005 and only 

after the order of this' Tribunal dated 06.03.2006 

the Respondents acted upon and opened the sealed 

cover which they could have done much earlier. 

Therefore, it is apparent that the action of the 

Respondents in delaying the promotion is not an 

administrative error but a willful and deliberate 

inaction for obvious reason not to grant the benefit 

to the Applicant. 

7. 	In the conspectus facts and circumstances 

of the case and upon hearing counsel for the parties 

and also in view of the dictum laid down in the case 

of K.V.Janakiramafl (supra), .1 am of view that 

Applicant is entitled to get arrear pay and 

allowance from 22.04.2004, (three months concession 

is given to the Respondents in processing the matter 
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after the judgment of the Hon'ble High Court dated 

22.01.2004) till 01.06.2006. Accordingly, 

Respondents are directed to release/pay the 

Applicant the actual arrear pay and allowance for 

the period from 22.04.2004 till 01.06.2006 in the 

post of Executive Engineer Senior Scale within a 

period of three months from the date of receipt of 

this order. It is also made clear that if the 

Applicant has been given monetary benefits of 80% 

upgradation in higher scale Rs.8000-275-13500/-

w.e.f. 25.04.2003 as per Annexure-D order dated 

02.06.2006 the balance/difference need be paid. 

R. 	The Original Application is allowed to the 

extent indicate above. In the circumstances, there 

shall be no order as to costs. 

/ 

(K.V.SACHIDANANDAN) 
VICE CHAIRMAN 
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BEFORE THE CENTRAL ADMINISTRATIVE TRIBUNAL 

GUWAHATI BENCH: :GUWAHATI. 

(An application under Section 19 of the Administrative Tribunals Act, 

195) 

ORIGINAL APPLICATION NO. 2-0  OF 2007. 

Shri Biprajit Dutta 
	 APPLICANT. 

-versus- 

2 

The Union of India &Ors...... RESPONDENTS. 

LIST OF DATES. 

Date 	Particulars 

09-0-2002 Judgment and order passed by this Hon'ble Tribunal in 

O.A. 'Jo.310/2001 setting aside and quashing the order of penalty 

dated 08-11-2001. [ANNEXURE-A; PAGE ] 

08.01-2004 Judgment and order passed by the Hon'ble Gauhati High 

Court in W.P.(C) No.7809/2002, upholding the order dated 09-05-

2002 pssed. by this Hon'ble Tribunal in O.A. No.310/2001. 

[ANNEXUtE-B; PAGE 1 

06-03-2006 Judgment and order passed by this Hon'ble Tribunal in 

O.A. No.2 of 2005 directing the respondents to open the sealed cover 

kept in respect of the applicant and promote him as Executive 

Engineer in the Senior Scale if found eligible. [ANNEXURE-C; PAGE 1 

- 	- - - - -- 	 r-- 	 - - 	- 	 - -- 	
-. 



02-06-2006 Applicant promoted to Senior Scale as Executive 

Enç.ineer with effect from the date his junior was promoted to Senior 

Scale, i.e., 20-04-1998. [ANNEXURE-D; PAGE 1 

02-06-2006 Representation submitted to the authority concerned for 

fixation of his pay as Executive Engineer in the Senior Scale with effect 

from 20-04-1998 and for making all payments at the earliest. 

[ANNEXURE-E; PAGE ] 

25-09-2006 Applicant again submitted a representation for payment 

of arrear salary w.e.f. 20-04-1998. [ANNEXURE-F; PAGE 	J 

31-10-2006 Applicant's request for release of arrear salary w.e.f. 20-

04-1998 rejected by the respondents. [ANNEXURE-G; PAGE 	1 

1/22-01-1993 Railway Board's circular regarding payment of arrear 

salary or promotion after clearance of disciplinary proceeding. 

[ANNEXURE-H; PAGE 1 

Signature of the alicant, 

) 
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IN THE CENTRAL ADMINISTRATIVE TRIBUNAL, 

GUWAHATI BENCH, GUWAHATI. 

(An application Wider Section 19 of the Administrative Tribunals Act, 

985) 

ORXGINAL APPLICATION NO. 	OF 2007. 

• c) 

Shri Biprajit Dutta 

Executive Engineer 

Office of the General Manager/Con. 

N.F. Railway, Maligaon, 

• 	 • 	 Guwahati - 781011. 	... 	APPLICANT. 

-VERSUS- 

The Union of India, 

Represented through the General Manager, 

N.F. Railway, Maligaon, Guwahati-78101 1. 

The General Manager/Con 

N.F. Railway, Maligaon, Guwahati-781011. 

Principal Chief Engineer, 

N.F. Railway, Maligaon, Guwahati-781011 

Chief Personnel Officer, 

N.F. Railway, Maligaon, Guwahati-781011. 

Chief Engineer (Con-2) 

N.F. Railway, Maligaon, Guwahati-781011. 
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6. Dy. Chief Personnel Officer (Con), 

N.F. Railway, Maligaon, Guwahati-78101 1. 

RESPONDENTS. 

DTMLS OF APPLICATION: 

Particulars of the order against which the application is 

made:- 
The applicant is aggrieved by the impugned order conveyed 

vide communication No.E/112/21/CON Pt.V dated 31-10-2006 

whereby the petitioner's claim for monetary benefit/arrear salary in 

the post of Executive Engineer, Senior Scale, with effect from 20-04-

1998, has been rejected by the respondents. 

Jurisdiction of the Tribunal:- 

The applicant declares that the subject matter of the order 

against which he wants redressal is within the jurisdiction of the 

TribLnal1 

. LIrnitatofl:- 

The applicant further declares that the application is within the 

limitation period prescribed in Section 21 of the Administrative 

Thbunal Act, 1985. 

4. Facts of the case:- 

4.i That the applicant is a citizen of India and is entitled to all the 

rights and privileges guaranteed by the Constitution of India and the 

laws framed thereunder. 

4.2 That the applicant is working as Executive Engineer (XEN) Senior 

Scale in Construction Organisation under General Manager! 
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Construction/Maligaon. He has been promoted to Senior Scale from 

the date his junior was promoted to Senior Scale, i.e., 20-04-1998 

vde office order no. 21/2006(Engg.) issued by the General 

Manager(P) dated 02-06-2006. 

43 	That the applicant was issued with a memorandum of charges 

on 28-06-1997 when he was working as Assistant Engineer/Con, N.F. 

Railways at Dimapur. During this time, the DPC for promotion of the 

applicant ag Executive Engineer was held on 17-04-1998. Some 

juniors of the  applicant were promoted as Executive Engineer and the 

respondents adopted the sealed cover procedure in the case of the 

applicant. The applicant was fully exonerated from the charges by this 

Hon'ble Tribunal by order dated 09-05-2002 passed in O.A. 

No310/2001. The matter was taken up before the Hon'ble Gauhati 

High Court in W.P.(C) No.7809/2002 and by order dated 08-01-2004, 

the Hon'ble High Court has also upheld the decision of this Hon'ble 

Tribunal and the order dated 09-05-2002 in O.A. No.310/2001 has 

become fir,al. 

A copy of the Judgment and Order dated 09-05-2002 

passed by this Hon'ble Tribunal in O.A. No.310/2001 

is annexed hereto and marked as ANNEXURE— "A". 

A copy of the Judgment and Order dated 08-01-2004 

passed by the Hon'ble Gauhati High Court in W.P.(C) 

No.7809/2002 is annexed hereto and marked as 

ANNEXURE - "B" 

4.4 	That even after the order dated 09-05-2002 in O.A. 

NO.310/2001 attained finality, the respondent did not consider the 

case of the  applicant to the post of Executive Engineer. Being 

aggrieved the applicant filed O.A. No.2/2005 before this Hon'ble 
11 



Tribunal praying for a direction towards the respondents to open the 

sealed cover in respect of the applicant and to give him promotion to 

the Senior Scale from the date his juniors were promoted in 1998 

alongwith all other consequential benefits. 

45 	That the aforementioned original application came to be 

disposed of on 06-03-2006 by directing the respondents to open the 

sealed cover and promote. him if found eligible, to hold a Review DPC 

within a time frame of three months from the date of receipt of a copy 

of the order and communicate the same to the applicant. 

A copy of the said order 06-03-2006 passed by this 

Hon'bfe Tribunal in O.A. No.2/2005 is annexed 

hereto and marked as ANNEXURE - "C". 

4.6 	That, thereafter, vide Office Order No.21/2006 (Engg) dated 

02-06-2006 issued by the respondents, the applicant was promoted to 

Senior Scale as Executive Engineer with effect from 20-04-1998, i.e., 

the date when his juniors were promoted to Senior Scale. 

A copy of the said office order dated 02-06-2006 Is 

annexed hereto and marked as ANNEXURE - 

4.7 	• That the applicant assumed the charge of Senior Scale as 

Executive Engineer in Construction organisation of N.F. Railway on 02-

06-.e applicant vide communication dated 02-06-2006 

addressed to the General Manager/Con, made a request for fixation of 

his pay etc. from 20-04-1998 as per extant rule and guideline of  

Railway Board, and for making all payments at an early date. 

A copy of the said communication dated 02-06-2006 

is annexed hereto and marked as ANNEXURE— "E". 

I, 
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4.8 	That the respondents did not pay heed to the said request 

made by the applicant for arrear pay and allowances. The applicant 

submitted another representation on 25-09-2006 addressed to the 

General Manager stating his grievances and requesting him to make 

pyment of arrear salary with effect from 20-04-1998. 

A copy of the said representation dated 25-09-2006 

is annexed hereto and marked as ANNEXURE—  "F". 

	

4.9 	That the representation submitted by the applicant, came to be 

disposed of by the respondents, by an order communicated vide 

Memo.No. E/112/21/CON Pt.V dated 31-10=2006. By this 

communication, the claim of the applicant for monetary benefit in the 

Senior Sca'e as Executive Engineer with effect from 20-04-1998, has 

been rejected. 

A copy of the impugned order conveyed vide 

communication dated 31-10-2006 is annexed hereto 

and marked as ANNEXURE - "G". 

	

4.10 	That the impugned order conveyed vide communication dated 

31-10-2006 is In violation of the rules and guidelines framed by the 

RaiIwy board for regulating payment of arrear salary after completion 

of disciplinary proceeding as per R.B.E. No.14/93 communicated vide 

NJ0.E(D&A) 92RG6-149(B), dated 21/22-01-1993. According to this 

circular, where proceedings are not delayed at the instance of the 

employee or clearance of the disciplinary proceedings is not on 

account of non-availability of evidence due to acts attributable to the 

employee, the authority cannot deny arrear of salary to the employee 

concerned. 
A copy of the Railway Board's circular R.B.E. 

No.14/93 is annexed hereto and marked as 

ANNEXURE- "H". 



4.11 	That in the instant case, the respondents have committed 

undue delay in finalisation of disciplinary proceedings held against the 

applicant. The alleged incident to which the charge relates took place 

during 19.94-95. The charge memo was served on the applicant on 28-

06-1997. Thereafter, inquiry was held and the Inquiry Officer in his 

report dated 25-02-1999 recorded the finding that the charges were 

not substantiated against the applicant. The disciplinary authority did 

not agree with the Inquiry Report and penalty was imposed on the 

applicant vde order dated 08-11-2001 which was, however, set aside 

and quashed by this Hon'ble Tribunal on 09-05-2002 in O.A. 

Nc.310/2001. The respondents further carried the matter to the 

Hon'ble Gauhati High Court by way of filing a writ petition being 

W.P.(C) No.7809/2002 but the Hon'ble High Court vide judgment and 

order dated 08-01-2004, refused to interfere, finding no infirmity with 

the order passed by this Hon'ble Tribunal. 

Therefore, the respondents in all fairness ought to have opened 

the sealed cover in respect of the recommendation made by the 

DeartrneritaI Promotion Committee (D.P.C.) and the applicant ought 

to have been given promotion to the Senior Scale from the date his 

juniors were promoted w.e.f. 17-04-1998. However, no such step was 

initiated by the respondents, and the applicant was compelled to 

approach this Hon'ble Tribunal, once again, through O.A. No.2 of 2005 

which came to be disposed of on 06-03-2006 with the direction to the 

respondents to open the sealed cover and promote him if found 

eligible. 

Thereafter, the respondents vide order dated 02-06-2006 

promoted the applicant as Executive Engineer in the Senior Scale with 

eect from 20-04-1998 but they have denied the arrear salary to the 

applicant with effect from the said date which is in contravention of the 
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Railway Board's Circular dated 21/22-01-1993. Hence, the present 

been filed against such denial of arrear salary. 

S. Grounds for relief with legal provisions:- 

	

5.1 	For that there is no justification for denying monetary benefit 

to the app!icant from 20-04-1998 in the Senior Scale as Executive 

Lngirieer. The ground cited by the respondents for denying such 

monetary benefit to the applicant is that the applicant has not 

shouldered the higher responsibility of the post of Senior Scale from 

20-04-1998. This ground is not tenable because the applicant was 

kept out of the promoted post for no fault of his. 

	

5.2 	For that the respondents also took the ground that the 

promotion of the applicant is on adhoc basis for denying him monetary 

benefit from 20-04-1998. The respondents have conveniently lost 

sight of the  fact all his juniors who have been so promoted on 20-04-

1998 were on adhac basis too. Nevertheless they have been given the 

full benefit of the promoted post i.e., Executive Engineer (Senior 

Scale). Therefore the respondents cannot subject the applicant to 

discrimination and deny him the monetary benefit on the fragile plea 

that the promotion is on adhoc basis. 

	

5.3 	For that the reasons put forth by the respondents for denying 

the arrear salary to the applicant are not in accordance with the 

Railway Board's circular. The said Circular on the other hand makes it 

clear that the authority cannot deny arrear salary if the employee 

concerned is not at fault for delay in the clearance of the disciplinary 

proceeding. The Apex Court in the case of K.V. Jankiraman, reported 

in (1991). 4 5CC 109, has made it clear that arrear salary cannot be 
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denied if the employee is kept out of work for no fault on his part. The 

Apex Court in the abovementioned case held as follows: 

"The normal rule of "no work no pay" is not applicable to cases 

such as the present one where the employee although he is 

willing to work is kept away from work by the authorities for no 

fault of his. This is not a case where the employee remains away 

from work for his own reasons, although the work is offered to 

him." 

Therefore, the respondents, in all fairness, ought to have released the 

arrear salary due to the applicant, for the period, w.e.f.20-04-1998 till 

01-06-2006, and the failure in this regard has violated the 

fuhdarnental and other legal rights of the applicant. 

	

5.4 	For that the respondents cannot be permitted to take 

advantage of their ,  own wrong. On one hand they have stated that 

since the applicant has not shouldered responsibility in the higher 

post, therefore salary for that period is denied. But the fact remains 

that the applicant was kept out of the higher post by the respondent 

themselves due to delaying tactics adopted by them, as explained in 

paragraph 4.11 hereinabove, to deprive the applicant from his 

legItimate claim. 

	

5.5 	For that if the applicant does not get any monetary benefit for 

the period in question then his promotion as Executive Engineer in the 

Senior Scale with effect from 20-04-1998, will remain as a mere 

'paper decree' only without any material benefit to the applicant. 

	

5.6 	For that the delay on the part of the respondents in the 

finalisation of the disciplinary proceedings held against the applicant, 

which was Initiated vide charge memo dated 28-06-1997, has brought 

ufltok, miseries  on the applicant. Even after his complete exoneration 

cL 4 
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from the charge, the respondents carried the matter to the Hon'ble 

High Court but the Hon'ble High Court refused to interfere with the 

matter. If, the respondents had opened the sealed cover in respect of 

the applicant after the order was passed by the Hon'ble High Court on 

08 - 01 - 2004,instead of waiting till 02-06-2006, then in that case, the 

applicant could have got the monetary benefit in the promoted post in 

the year 2004 itself. But, the respondents did not open the sealed 

cover at that point of time and only after the judgment and order 

dated 06-03-2006 in O.A. No.2/2005 was delivered, the applicant was 

promoted as Executive Engineer in the Senior Scale. The applicant had 

to approach the court of law three times, viz., O.A. No.310/2001, 

W.P.(C) No.7809/2002 and O.A. No.2/2005, and each time the 

judgment came in his favour. But the respondents instead of 

honouring the verdict given by the Court, chose to further victimise 

and harass the applicant by denying him arrear salary in the promoted 

post vide impugned order dated 31-10-2006. The applicant, is 

therefore, not only entitled to the arrear salary with effect from 20-04-

1998, but this Hon'ble Tribunal may be pleased to order the 

respondents to pay exemplary costs to the applicant for the pain and 

anguish suffered by him for all these years. 

Details of the remedies exhausted:- 

The applicant declares that he has availed of all the remedies 

available to him under the relevant rules. 

Matters not previously filed or pending with any other 

court:- 
The applicant further declares that he had not previously filed 

any application, writ petition or suit regarding the matter in respect of 

which this application has been made, before any court or any other 



-10- 

authority or any other Bench of the Tribunal nor any such application, 

writ petition or suit is pending before any of them. 

S. ReliefS Sought:- 

In the premises aforesaid, it is most respectfully 

prayed that Your Lordships may be graciously pleased to 

admit this application, issue necessary notices, call for the 

records of the case and after hearing the cause/causes 

being shown and upon perusal of the records, Your 

Lordships may direct the respondents to release the arrear 

salary of the applicant w.e.f. 20-04-1998 till 01-06-2006 in 

the post of Executive Engineer, Senior Scale, within a 

stipulated time period alongwith costs, and/or be pleased 

to pss any such further or other order/orders as Your 

Lordships may deem fit and proper. 

And for this act of kindness, the humble applicant as in duty 

bound, shall ever pray. 

Sli. Interim order, if any prayed for:-

Nil. 

JO. ParticUlars of Bank Draft/Postal Order:-

I.P.O. No. 	1 	 Dated: 

Ii. List of enclosures:- 

- 	 As stated in the index. 
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VERIFICATION. 

I, Shri Biprajit Dutta, son of Late B.C. Dutta, aged about 48 

ye,rs, worjdng as Executive Engineer in the Office of the General 

Manager/Con., N.F. Railway, Maligaon, Guwahati-il, and residing in 

Railway Bunglow No. 294/D, Sarada Colony, Maligaon, Guwahatk 

781011, Oist-Kamrup, Assam, do hereby verify that the contents of 

paragraphs 4.1 to 4.11 are true to my knowledge and paragraphs 5.1 

to 5.6 are believed to be true on legal advice and that I have not 

suppressed any material fact. 

ate:-s1 	o- 
	

Signature of the Applicant., 

F a Ce: - èE, 
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The author ity ci induct ccl 	ii WI lii }.i. y i t ii'I  

The Executive 	Incji iteer Incharyc w 	eXafl' jIIO(j 	lId 	L Itt' 

;Inquir.y Officer examined the said officer as a Technical 

Officer and asked questions as to how samples were to be 

takefl from cactI stack. The Executive Engineer 
made the 

:foliowirIcJ at:atE,IIIeflt before the Inquiry Off icer: 

	

j. : .-.  . . 	 .. "

l'or ,  CVQrY 60 cu.m. of [3a11a81 a saitiple of point 

O.0tl CU.Ifl. has to b clJOCtOd troiji cuifterinL 

parts of a stack selected at random to make it 
representative sample of the ballast stack. AS n 
technical man AEN/C0 supposed to know the icv 

	

• it. 	 'proco8s. 

'"At the very beqinifly of the check I made Mr 
Jaliwal and Mr. D.R. Singh uiderst.atld that: a Onty. 

- - - of one bow of sample .026 cu.Iu./O.U3  oL 

Hallast is to be taken at random from differerlt 
parts of the stack for each 50 cu m. of BallaSt 

Qnty 

	

• : 	 '' 	Hut at Lite silo Mr I) • H. Sin9h atat:ed that due 
I 

• : 	shortacie of 	lnie he will collect only uflC or two 
• 	, 	sample from each stack of Ha l.lasL . Consi dci:i nç) 

that Shri D.B singh had special power I did not 

hp 	
fuither insisted for more sample 

	

;.-' 	.. 
...................:..--Tl1e. Executive Engineer was specificallY asked by ch 

••: Inquiry. Officer whether he was satisfied with the Sieve 

', analyaiS by the C131 officer. His answer was as fo:L lows: 

• 	
I was not 	atify with the sample collecti.01I. 

:- 	

-• • 
-:• 	

Samples were collected by two C( fl3tabie8 of the 

ft. 	•- • 	

• I 	••• 	CI branch nd our khalaahi were not permitted to 
draw the samples. They have not collected required 
no. of samples at random." 

KtT 

I 	
One Shri Pallab Kanti Das, LX 1O/CON/1)flV was also 

exainried on behalf of the Railway Authority, who made the 

	

' 	 - 

••)•.JP•.• following statement: 
• 	 -• 

/1. S 	
That Sir, on 31 3 95 1 had been asked by 

	

I 	my superior ofuic.ial Mr B. imtta, ACN/C/DMV Lu 

IIL; 	
att nd site on 1 4 95 to icc 	 at oflipafly th 	.LflV( JL trW 

I 	' 	Official. 	Accordingly i attended site Licst  
KHKI and DMV dlong with my superiors 

• 	 ,i. 	. 	..••l 	-• 	•- 

IL" '•. 
.. 	 That Sir, 

4 	
Shri D B. Singh inspector/CBI' 

Silehar had taken leading part with the help o 
Sri J.P. Jaiswal P.50/TSR and they made a team with 

	

• 	Shri 	13.N. 	Parial 	EX_XlN/C/DMV, 	H. 	Dutta 	EX- 

AEN/C/l)lllV, Suresh Kuinar authorised represeUtive .L 
coiiI.cL(I: H/ 	l)AiI.lIIiItl and with myself. 



fl'LLi 

. 	 . 	 . 	

: 	4 	: 	 H 

That Sir, 	Sh:i 	[LB. 	Singh inspector 
CBI/SilChaC instructed Lo dig Lhe 13ii18St st:acks at 

. 	
lea8t iuiôdie part of sLacks for perfo:iniflY Si(\'? 

 er  
.ii.truction 	ana ly s im a ccor 0 in gl y '• 	 / 	I he c: oi t L-:t:, 

site represeriti1Je dig out the ballast with the hie(' 

of kata Kodal and hand punja in one beat: ion. 

D.B. Sinqh asked his wan, a eanstable (Name not 

known) for takinq sample with the help of spade and 

h3elcha-f roni the illidJIQ pa iL o I t.: he s Lacks 

• 	 That Sir, 	as per his advise his man 
collected the samples each from one stacks except 

stack no KL-1 from a part icujar one locat ion. I 

• along with my XEN, AEN/CON and eont:racts 

representative has pointed out that the procesS of 

collecting the sample is no t as per CI clauses but 

the investifl Officials did not heard our 
request. 

I 	
and CO(JOC ted the sample saying that they h d no 

time. 
• 	 . 	 4 After collecting the sample they asked Wi 

• 	 . 	
: 	

for seive analysis and accordingly we had done the 

seive analysis with the help of no screening boxes 

O.3O5XO.305X0.3 	mtr. sample# O.20X0.20X0.2 0  curn. 

I 	for 	h1 Ia t 	ret a inei 	on 	t) O 	mm 	1 	muesh 	and 

4 	 o iwy 1 O) (4 cuill 

"ti. 	 -. ,. 	
ha t i ast past; through 2Oniin' mesh 	at)d  

w?I (ñI 	by xt:II/CN/I)f1V immmd pi aced un 

' 	
. 	

. 

 
111eIII(,r1IIt11111 	

1'. 

J.I1I.3(IOC1.()1. 	Cit t/Si. tehmi. 

\, ::..... 
•,,g - i '..''i 

' 	 Sir, 	Since the sampi es are not cci, e(; ed 

• 	 -' • 	
the properly and 	results are showing bcyufl(1 

permissible limit, i personally along with my 

• . AEN/C/DMV had given a representation just 
ifyinci the 

reasons for maximum undersize ballaSt to Shri Singh 
inspector CBI/Silchar though his acknowledgeme nt  

and requested him again for proper calculation at 

• ,, 
	 sample but they did not need 

our request. 

1
The concerned officer Shii C P 3aswal RSO/Ch1/D 	

w 

....... 
., 	I 

a180 exAunfleci by the [riquiY Officer 
tle'wcs speciflC?fl/ 

	

1 asked as 	to 	(he 	ptocedure of 	c'ondL_Ii11Y 	th( 	I 

analysis 	The o LI 1 c et a nmwe red I hat 	t wa 	Jet t ilpemi I 

	

hj ~

4 choiCe of 	t he 	Ic chnlcd I 	uLLJ. 	\ 

2 	I 

I 	
CngifleOr and fl 	hut (a) whe from 	4iwpi L 	W( ul d h dr 	n 

and I bel ievc being experleflee(I oIl icet S they h te 

per LU1e:." 4fhe ehaeyed oCCicia was also examiflec. 
('mm 

bh( minim of the enqul iy, th 	I nmquJY of! icc 	nibmmni U  

his report and on LVIIIUUI.lu11 UI 0 hm 	mim - 1 n m i1 mm urn 	mmd 

eoretated the officer. On receipt of the Leplim:! 	0 

'ii 



- 

5 

the sanie was a ent to the applicant £ or in Lorma t ion v I ((0 

letter dated 23.9.1999. The said letter also CoItiIflUfliCat':d ' 3 

the disagreement uiemoofthe Disciplinary Authority. Tlt 

full text of the disagreement uieuiuo of the Dicj p1 iiu:y 

Authority is reproduced below: 

I'MO Q[. THE L)iSCIJ'LIN/UY /WTIIORJTY 

The inquiry Officer has concluded that charq. 
against Shri 13. Dut La, AEH/CN/KUGy were 
established. 

• 	In 	this regard, 	I 	do 	not 	agree 	with the 
findings of 	the 	I.. 	My 	reasons 	for unt 
agreeing with the findings are as under 

j) 	It 	has been 	said 	that 	samples 	taken t)r 
surprise check were not as per norms specified 
in 	para 1.7-2.2 	of 	Railways 	agreement, 	as pn: 
which 	one 	sample 	for 	each 	50 	Cum 	volume f 
hal laat. stack 	should 	have 	beoji 	t,kon. 	Ii,: I 
total. 	(]uanti ty 	of 	batinat 	of 	•L/39.97J t!II 
roughly 35 	sanipi es 	alien I d 	have 	heeti 	r ;Ieii 

• 	'hi i 0 	) t. U 	'J cIHI[) 	a 	uf 	sm - prino 

Thu U ,3111P.1-jily prov idod iii the 	iiti:n:L A,,: eu'iicii. 
is baicJ. ly  for the Officer/Supp,.'visc)L- to I:e;1 
check the bl last i ni udiug sJ ove a n. J.yei I : d ui 
not for suprise checks, conducted by the 
Vigilance. 

Sn' 

H 

.•;1' 

All 	the 	6 	samples 	show 	variation 	fr 
specifications in regard to under size ballast 

• which is as high as 21.43% 	in one sample. 

It 	is 	however, 	conceded 	that 	if 	the 	samls 
taken 	were 	more, 	the 	results 	Would 	have 
different and gravity of charge might have CU:Ie 
dowfl. 	This 	observation 	is 	based 	on 	the 	tact 
that 	stacks 	varied 	in 	size 	from 	66 Cum 	to 	75 

it Cuin, 	which 	is 	a 	very 	wide 	variation.' 
- 	: 

The 
j 

applicant 	submitted 	his 	representation 	and 

:X 
f'H,hereafter 

• 

L 	ti 

I  

by 	order 	dated 	30.11.1999/21.02.2000 	the 
\ 

a*horiLy mpoed a 	major penalty of 	reduction to a 	lowr 

'ige in 	the time 	.ca1e 	of 	pay 	for 	a 	period 	of 	one 	year  
' 	 • .?/ " 	: 

%Iith 	cumulative 4 . 
 ,•• 

effect 	which 	will 	not 	have 	the 	effect 	't 

postpou'i i.iig the 	future 	i tic reluent 	of 	Ii is 	pay.  - 	The 	appl 1 can L 

preferred an 	appeal 	before 	the 	President 	of 	md ia, 	wliic:Ii 

was 	subsequently, at 	the 	instance 	of 	the 	respondon.s 



	

-- 	 'I' 

. 2• 

	

, 	:• 	• 	 . 	
. •f!• 

1/ 	 6 

addressed to tii 	Railway BoaLd ajid U:c dj)d 	preLeL NI 

.. : • •• before the Railway Doard on 2.22001 is yet to be di:;poeJ 

o. The app1icH1t thereafter moved th 18 Tri.L)ufla). by way ( t 

th( p):Qif)I)t c).. While the iiiat:ter perid1nqi the peitiI y 

order was withdrawn Vide memo dated 16.10.2001. in the 

memo it was $pecifically indicated that the order C) 

, penalty of reduction to a lower stage for a period of one 

	

•• 	year with cuini.I.at.iVe e.tfeL which would UOL have LIiu 441.4. :. 

of postpOfl' fly 	the futut e 	inct eutent of his pa 	wa - 

iflOL red 	nd -" ot d .ncjly t he same wt 	ui horawri wi t.hcniL 

H 	pre3Ud1C 	Subsequently, vide otder dated 8 11 2001 the 

apppde1it8 imposed the pen) Ly Of. redi.ir  t ion of pay by n0 

/49? in the samE time scale tor a period of One ycil 
	II 

also indicated that tedurtiOn of pay would have cunlulat i 
I 

effect of postponing his future incternentS The applicant 

s 	 I 

	

• 	amended 	hi 	t 

	

applicaion 	LhereLlLL( 	(I(ieLit)fl LI1() 	t 11E 

1. 3 
I 	

I ogi Li ma. y ol. t he 	CbI1fl I I. 'j I lI31OL%(d 

I The respOfldertL8 subiiii I Led Iheli. wt it ten 'I dl einorit 

I 	 afld t31t3[)uL Ing the contentions of the ppI icant. enying
I  

	

' 	b 	We have heaid Mt R. Dutta, 1euned coun"el for ttw 

	

III 	IiIl 
II 	pfl I c ft ii ml M1 El K 	Shi ' iu, ) E?11 rrie(l ,r 	C Otlfl 301 	3 31 ii 

Mr S Sarma, Advocate, representing the respondents at 

	

1 	
length 	We have already indicated the naLute of Lhi 

Uiii t 	8 I n I Il 	I ii 	tI 11111)1 3t I 	'i I 	I 	' 	£1 I I 	i I 	1111IF1. 	1 , 11 4.  

.) 	i.I IC(J(1t 181 	I Iich 	11843 	,8I)(')I tl.'i3IIt 	t4J.l JI,iIlI. (8 	I)C1I.331IIIillhI 	I Iii 	ri 

'aaiy3lJ u.3 pet 	Lhe cuai1rict agreemeni 	ieadtilq  

8AyIII3'Itl 	UI 	1111 Ill 	Wflti 	II 	I 	jil UVISIl 	'hIll 	ti1 Ill)) It-3hitiIi 	hIt 

I 	 i• 

- 	 OIflIfltt)t3i Oil 	nil') 	4IlllflI%tliO1l 	it I leq('(I 	18C13 	hI' 	tIPPI 

i. 	
33 

was 88(31 e it 	b1 i tIlled 	Iii I h'. erIqIli ry pro( ( (.(1ittE 	The 111(111 8  r 

()ff If_.3'I 	 it 	ii 	relifirl , 	'iii 	givi hii,il 3Q33 	() 1 	thl' 	viii' ii 

- I  

	

• 	1 ut t: J y 	J itiii(J 	I: h i t. 	I II( 	luIj) 1. es 	< 	i '.'ti 	I mm 	t III3 	3 II d CkJ 	f 08 

............... Si(Vt? ......... 

	

• 	- 
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sieve ai J.ysis on I .4.i9Y 	wet.o lar. 1.1uw 	:ljti £ itci. 

in para 1 .7-2..?, of the Pailway 's contract agreemeilt No.CON/ 

II)/8 dated .2. .19Y4 . The charge for acceptance of i 93.734 

corn uncXersizecl ballast was not established on the basis cL 

• the result of the surprise check. The Inquiry Officer found 

hat another field check eliminated the controversy. 

• analysis, the Inquiry Officer,  held that the charyes were 

not established. 1 r may be went ioned that though there was 

:charge, the Inquiry Officer for the purpose' of. his 
1 1 

f yiconvenience split the cha1.cje into two aLticles and on 
11... 	J 

1 va1uation of the materials he eyonerated the applicant 

1 j from the chitge 	lh 1) e isciplinary AuLhority purpoited o 

dliagree with the I nquit y OLE icer thouqh no di cJaqre' ment 

is thscernible. On analysis of' the entire evidence on 

record the 1Ji.3c.iIlinary Authority itselL in iL.i (J5&IqI.'OC 

rnent: note conceded that if the samples were more t 1w 

results would 	have 	been different 	and 	the gravity 	of the 

charge 	might 	have 	come 	down 	Under 	111.1 10 	L() the 

,.Disiplinary 	Authority 	having 	regard 	to 	the 	findings of 

;.:.i.the 	Inquiry 	Officer 	is 	to 	independently 	act 	upon 

H 	the 	matter 	lIe 	i9 	fiee 	to 	differ 	from 	the 	repoit 	of the 

Inquiry 	Offi.e 	by 	ritinq 	reason' 	in 	writiriq and 

thereafter he may 	remand 	the 	case to the Inquiry Officer 

1 TI;, 	LoL 	f urt her 	engui 	y 	or 	he 	may 	on 	the 	ha ii 	of t h' 
- 

I nateria1s on t ecotd give his own 1 inding on 	b 	LhaLge Etn(J 

full appropriate order. We have already indicated the 
• '• 

It 
HOX , t 	of 	the 	purported 	disagreements 	which 	is no 

L 	. 
V 	iaagreement 	at 	all. 	The 	materials 	on 	record also 

otherwise 	did 	not 	establish 	the 	guilt 	of 	the 	charged 

official. in tIie circumstances, the order of penalty 

iisiposed on the applicant is wholly unjustified. Thc 

i,lIpofjl I i on oE pe n a ii y v Ide order dated JO. I I . I 
, 



C,.. 

- - 	
21 .02.2000 since ha beefl wiLhda,n, 

from this Trjbuia1 w. 	- 
no order j fleces-. 

ij`
•'wver, set aside and qua-1 	Ie • Otder of penalty dated 8.11.2001 • 	• 

	

- 	- 	- 	
6 	JIO 	1I)pJjc dt lO 	 ac ( 	 dlj(,WiiJ 	ll1f, e I.K' , bo o C!r(jer 	to 'J1 i 

F 	4I! 	i 	. 	• : 	 \ • • 

sd/ V I CL CII i Ii(N/rJ 
Sd/EjflU[ft (,) 

1UE   Co   

Uactl.fl OflLw (J1 
(IqTh W416TOtT( 
•lF at #dlTIIni1raEo TdbN. 

tii 	11(I( 
• uuw s) s,l r.riTh, 

•-... I  

ni-rn 

ll 
44•t.41 ' 

+11 	'•-i 	I 
- I 	'I 	.I 	I 

- 	•1 Wt 

i .:.  

1' 
• 

I :'ijII 	L 
I 	il' 

•f'.•4. 	. 	•i - '-; :1.;C1ji 	•_ 	C 	V' 

• 	• .. * 

he 
•. 	-• ••- I•kif 
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- Dte ui aoilication for 

T EJt 	11 11T 

Mffu 
Date (Iced for notifying 
the requisite number of 

stamps and folios. 

C- 

 6-;7zp 
e- 

Date of delivery of the 
requisite stamps and 

folios. 

ANNEX 	I 
Date on which the copy 	Date of making over the 	~Z 
was reads' for delivery, 	I 	copy to the applicant. 

.Lc 	/ 

IN ThE GAUHA11 HIGH COURT 
(HIGH COURT OF ASSAM, NAGALAND, MEGHALAVA, MANIPUR, TRIPURA, 

MIZORAM AND ARLJNACHAL PRADESH) 

WRIT PETITION (C) NO.7809/2002 

PET1TIONEI 

Union of India 

The Chairman, 
Railway Board, Rail Bhawan, 
New Delhi 

The General Manager/Construction, 
NE Railway, Maligaon, Guwahati -11, Assam 

The Deputy 
NE Railway, Matigaon, Guwahàti-11, Assam 

By advocates 	:MrSSharma, 

2 
	 Mr DK Sarmah, 

RESPONDENT 

Biprajit Cutta, Assistant Engineer/Construction, 
NF Railway, Kumergiat, Tripura 

By advocates 	Mr R CXjtta, 
Mr K Paul, 
MrJPthouhan, 
Mr A Sarma, 
MrDKDey, 

Certified to be true CQp 	
BEFORE 

HON'BLE THE CHIEF JUSTiCE MR PP NAOLEKAR 

Advocate 	HON'BLE MR JUSTICE AH SAIKIA 

[te of hearing! judgement 	 0-01 -2004 

4CZ 	And order 
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.$JDGEMENT AND ORDER (ORAL) 
(Naotekar,CJ) 

Heard Mr S Sharma, teamed counsel for the petitioners and Mr R 

L)itta, teamed counsel for the respondent. 

2. 	 The material facts vAlch are necessary for adjudication of the 

question raised In this appeal are that the respondent SM Biprajit Ujtta, vlte 

working as Assistant Engineer in North Eastern Frontier Raitwy was ser.ied with 

a memoranckim/ chargesheet dated 28-6-97 containing the statement of 

articles of charge accompanied by the statement of imputation of misconduct 

or misbehaviour in support of the artides of charge. After holding a 

departmental enquiry on the charges served on the respondent, the Enquiry 

Officer subr ttedr1 tepj~r,,,ttM~w, ,Irating,therespondent from the charge. The 

disciplinary authority did not agree with the findings arrived at by the Enquiry 

Officer and, therefore, after service of due notice as required under the 

Railway Servants (Csdptine and Appeal) Rules, 1968 (hereinafter shalt be 

referred to as "the Rules, 1968"1 the disciplinary authority found the 

respondent guilty of charge and in- ,osed a punishment of penalty or reduction 

of pay by one stage in the same time scale for a period of one year. This will 

have the cumulative effect of postponing the respondent's future increments. 

Arieved by the said order of imposition of penalty the respondent 

approached the Central Administrative Tribunal, Guwahati by moving a petition 

under Section 19 of the Administrative Tribunals Act, 1985. The Central 

Administrative Tribunal entertained the petition and set aside the order passed 

by the disciplinary authority imposing penalty on the respondent. The tribunal. 

on appreciation of the materials placed on record reached to the conclusion 

KII 
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that in fact as per the order of the ctlscip(inary authority itself there was no 

discrepancy betwaen the reasoning and the findings arrived at by the Encplry 

Officer as watt as that by the disciplinary authority. On this finding the Central 

Administrative Tribunal has set aside the order of the disciplinary authority 

imposing punishment on the respondent. Arieved by this order passed by the 

Central Administrative Tribunal the present petition has been filed. 

3. 	 The only submission made by the teamed counse( for the Railways 

is that on account of the fact that in-position of penalty under Rule 6 of the 

Rules, 1968 being made appetlabte under Rule 48, the Administrative Tribunal 

could not have exercised jurisdiction to entertain and adjudicate upon the 

petition filed by the respondent under Section 19 of the A&ninistrative 

Tribunal Act unless and until te rpondent extausteØ his remedy provided 
-, 

under the relevant Rules. Section 20 of the Administrative Tribunals Act 

prohibits the Tribunal ordinarily to admit an appLication unless it is satisfied 

that the applicant had availed of all the remedies available to him under the 

reLevant service rules as to redressal of grievances. The phraseoloi used in 

this section dearly indicates that ordinarily the Tribunal shall not exercise the 

jurisdiction of entertaining the application under Section 19 unless it is 

satisfied that alternative remedies available to the claimant have been 

exhausted by him. The restriction imposed under Section 20 has to be foUov1ed 

and adered to by the Tribunal ordinarily, but that does not take away the 

jurisdiction of the Tribunal to entertain an application even if the claimant has 

not extausted the remedies provided under the relevant Rules. It is a rule of 

discretion and the discretion is Left to the Tribunal to entertain or not to 

entertain an application wtere the remedy as provided under the relevant 

service Rules. The vords used under Section 20 puts a balance on the side of 
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not entertaining an application ordinarily Men the alternative remedy is 

provided under the relevant service rules and It Is In the exceptional 

drcumstances of cases the Tribunal can exercise jurisdiction to entertain an 

application under Section 19 although the claimant has not exhausted the 

remedy provided under the relevant service rules. In the present case exercise 

of jurisdiction by the Tribunal in entertaining the petition filed by the 

respondent cannot be said to be an exercise beyond the con-çetence of the 

Tribunat,'Men the Tribunal has entertained the petition,and do not find any 

infirmity in the order passed by the Central Administrative Tribunal,, We cannot 

say that exercise of jurisdiction by the Tribunal is not a proper exercise of the 

discretion by the Tribunbat in the facts and circumstances of the present case. 

4. 	 In view of the above, the petition stands disposed of. Hover, 

there shalt be 	 ' 

\ 

C ('\\ 0 
.'? 
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CENTRAL ADMINISTRATIVE TRiBUNAL 
1 GUWAHATI BENCH 

Original Application No.2 of 2005 

Dab of decision: This the 6"  day of March 2006 
' 	. 	• 	- 

Hon'ble Shri B N Som, Vlce-Chaii man (A) 

Hoii'blo Shrl K.V Sachidanandan, Vice-Chairman U) 
i/ 

14 
	• : 

Shri Biprajit Dutta 
Asitant Executive Engine.r/Pl-2 
General Manager/Con's Office 
N.F'Raiiway, Maligaon, 
Guwahjati - 781 011. 	 Appliciit 

ByAdvocae Sri K. Paul. 

- Versus- 

1. 	The Union of India, 
Represented through the General Manager ,  
N F Railway, Mahgaon, 
Guwahati -781 011. 

i .  2. 	The General Mnager/on, 
N.F. Railway, Mallgaon, 
Guwahati - 781011. 

Principal Chief -Engineer 
N.F.Railway, Maligaon, 
Guwahati - 781011. 

Chief Personnel Officer, 
8t 	 N.F. Railway, Maligao, 

•'4 Guwahati - 781011. 

Chief Engineer (Con-2, 
• 	J: 	. 

N.F. Railway, Maligao;.i, 
781011. 

6. 	Dy. Chief Personnel Officer (C3n), 
N.F. Railway, Maligaon, 
Guwahati - 781 011. 

',rAdvocate Mr S. Sarma, Railway Counsel 

Respondents 

Certifies to h 

n Mvocat 	
4 

I 



OR DL P (ORAl) 

The applicant is wo rking as Assistant Executi\'e Engineer, 

under the rsponde5' establ
iS 1-le was issued with a 

• memOrau of charges Ofl 
2.6.i997 The DPC for promotion of the 

applicailt as Eecutive Engineer was held on j7.4.i99 
	It: is also 

averred in the O.A. that some juniorS of the applicant were aiso 

	

• p1o0tCd 
as Executive Engineer. Howeveti the respoitdefl 	

had 

in  
dopted he sealed cover procedure in the case of 

a 	t 	
the. apPliC3t 	The 

grieValice of the applicant is that the applicant was 
fu 	e lly xone1 

order dated 9.5.2002 passed 
from the charcs by this Tribunal b' 	

in 

O.ANO 310 of. 2001 and theief0r the apphCat s entiLle0 for 

omOti0h1 to tle post of Executive Engineer. Being aggrieved by the 

jCLlOfl 
of the respondefl the appliCallt has flied the preseilt O.A. 

seekmci the 01Iowiig reliefs: 
"In the premises aforesaid, it is theref0, prayec fbi 

C 	 - 	
that the LordShiPS of this Hon'ble Tribunal may be pleased 

to admit this apphcah0fh 
call for the records and after 

eariag the parties and upon perusal of the recoros ne 

ofldt5 to open the sea 
pleased to direct the resp 	

led çvcr 

in respect of the a1)piiCa1t and to 
give him promob0fl i1 

1998 aion9 with all other 
005equ ent1al benefits and/ b e 

pleased to pass any 5uch further or other er/orde as 

may deem lit and proper." your LordShiPs  

The respOflQent nave iiLed a 
a etatled written statement 

contendifl that the curren of the panel in .  the said DPC expired 

before the comPletioul of the iscip1iflarY proceedings initiated against 

the app°liC81t 
and therefore the sealed cover was not openen. The 

io 

Ll- 
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talidant was considered for promotion in the subsequent DPCs held 

in 2000, 2001, 2002 and 2003 but the applicant was not found fit for 

pronotip due to below nench mat king and the vIgildn-E 

inStLtuLecI at the instancc of the S P CI3I Thei etore the silLd co 

of the applicant could not be opened 

d 

Mr K. Paul, learned counsel for the applicant and Mr S. 

Sarma, learned Railway Counsel are present. The learned counsel for 

the parties have taken us to various pleadings and materials placed on 

record.. 

We have heard the ieariid couusel tor the parties and 

arguments and given due consideration. The crux point to be 

:icoideredis regarding "opening of the sealed cover adopted in the 

•  DPC hld in the year 1998" and this Tribunal by order dated 9.3.2002 

iii O.A.No310/2001 had exonerated the applicant from the said 

charges. It will be profitable to quote here the operative portion of the 

orderdated 9.5.2002: 

	

/ 	lnIf. 	. 	. " ..........We have already indicated the lull teL of the 

purported d;ag reemen t, which is no disacj reem en 1. at afl. 
The. materials on record also otherwise did not establish 
the guilt of the charged official. Iii the circumstances the 
order of p(i1dty imposed on the applicant, is Wht.0 
unjustified. The imposition of penalty vide order dat.e 
10.11.1999/21.2 T0)0 since has been withdrawn, no orner 
is necessary from this Tdbunat. We, however, set aside 
ind quash the order of penalty dated 8.:i 1.2001.." 

5. 	The matter was taken up before the Hon'ble Gauhati High 

Curt in Writ Petition (C) No.7809 of 2002 and by order dated 

8.1.2004 the Hon'ble High Court has also upheld the decision of this 

Tribunal and the order dated 9.5.2002 in O.,.No.310/2001h become 



1~4  

:flrjaLThe operative portion A the order of the Hon'ble Gauhati 1-ugh 

Court is worth quoting: 

.............In the present 	se exercise ofjurisdiction by the 
Iribunal in entei Laming the petition filed by the 

	

: 	

respondent cannot be said to he an exercise beyond the 
• competence of the Tribunal, when the Tribunal has 

entertained the petition and we do not find any infirmity in 
the order passed by the Central Administrative Tribunal. 

	

• 	We cannot say that exercise of jurisdiction by the Tribunal 
is not a proper exercise of the discretion by the Tribunal 

	

i 	in the facts and circumstances of the present case. 

	

•, 	 . 	. 
In view of the above, the petition stands 

	

fl" 	
' •'disposed of. Howeverd th€:re shall be no order as to cosLs." 

	

6. 	The contention of tim respondents is that there are 

•.. 
subsequent proceedings' against, the applicant and therefore, the 

p'ned. We are of the view that it is not in sealed cover could not be o  

confcrmity of the legal OSi' :i since the cloud that was prevailing 

rioi to '1 993 when the DPC was held and the applicants  

'• '" . 	 > 
 as ,itllield and kept in sealed co;'r it has to be opened since tue 

plicant was exonerated and the benefit has to be granted to the 

pphcant if he is otherwise fit oi promotion The Hon'ble Supi eme 

• qourt in iL 	 SCL&1 

742 and 	D1ungr a, orsS 

SOC 125, has held that the DPC at the relevant, time has to be 

consdeied since if at the relevant time the applicant was eligible he 

would have been promoted at that point of time and therefore the 

sealed cover procedure is being adopted. The benefit of this shouid be 

given to the applicant. 

TheL'efore, we are of the considered view that iii '  the acts 

and cirumstanceS of the case the sealed cover has to be opened and 

the applicant has to be promoted if he is otherwise found I'll by 

•, 	 . 4 

:E ? • 
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holding a Review DPC within a time stipu'ation of three months from 

the date of receipt of a copy of this nider.  

We therect rhc respondents to open the sealed cover 

::iahd- if lound eligible hold a Review DPC within a time frame of three 

months from the date of receipt of a copy of this order and 

communicate/report the same to the applicant. 

Cost The OA is accordingly disposed of. No order as tos. 

Sd/ VICE CHAIPAN(t) 

: 	

. 	 Sd/ VICE CHAIMM'(J) 

nkm : 
ate of ppHcation .......Z ? 0 

....................................................... 

	

Vate on which C( 	h re(Jv  .. /7 
J. ...... 

• 	Date oo whu C(pv ' ccfl'ered 

	

rtifieo to be 	'e ccpy 

C. A. T 

••_4 	. 
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Vol . 1 11fl(I(J1 	I I 	111 11 	 11e 	('11 arJ-iit'e 	ti 	. 	is 	irc'ninIed In 
] 	c 	iiis a 	\ I. 1\I 	iid 	1)4e ci in. (JOil1iiiC(.1011 

(.)]gi1iS1i11 under (.H;f/CONfML(.i. 
on not ona1 basis 

from 111C. thi( e h i: ii 11101 'r'!1ic cci to si . . - caI c( ad- hoc) i.e. 20-04-98 
and acfi:d iionctai'v leiiiTh .11! l)u n\:cm  In Jiini from Ihcic1c 

C fli',.(2.C. ill IlIC ,'i. Ca.t e 	(.)1 	d- IR) 	basis. 
1I1(>JIC1,IJV bciieJil 	of $0-o 

ui'adati ('fl 1 i ptlecn)cni In liihcj calc R.8,  000-275- 1 35001- w. c El 

• 

 

This jiJc 	-ith I he approval of (oiipekn{ iW Jioril v. 

I 	. 

f'ni (;f\:RAI.-;1ANA(;LR(I) 
i( )' 	L)a!e. (1._0(_06 

fbi iiibnnaIioii and i1CCc:U\' aCCOiI 10 
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To: 
The General Manager/Con 
N F Railway Maligoan GHY 11 

Date 02-06-2006 

Respected Sir, 

Sub: Assuming the charge of Senior Scale post as 
•Executive Engineer in construction organization of N F Rly. 
wef 02-06-2006 

Ref: GM/P/MLG' S Office Order no 21/2006 (Engg) 
under letter reference No E/283/3 1 Pt-XVffl(0) Dated 02-
06-2006 

Apropos the GM(P)'s orderno as referred above I 
here by assume the charge of XEN/CON under GM/CON! 
N F Railway Maligoan wef 02-06-2006. 

As the order of promotion is to be effective from 20-
04-1998 I would request youplease take necessary action 
for fixation of my pay etc from 20-04-1998 as per extend 
rule & guide line of Railway Board for making all payments 
at an earliest and oblised there by. 

Thanking you with due regards. 

YonVfa l 

(BIPROJIT DU1A ) 
EXECUTIVE ENGINEER/CON 
PLANNING Maligoan GHY-1 I 

Copy forwarded for kind information & necessary action p1. 
Sec to GM/N F Rly & GM/CON/N F Rly 
PPS to GM/N F Rly & GMJCON/N F Rly 
Pr CE, CPO,CVO,CE/CON-2/MLG 
FA & CAO/CON4G,CE/CON/1,3,45,67,LG 
Dy CE/CON/PL,DesignGenaral Tender I ii,Survey 
Fh, PDC ir rvT [Ft uT ( P. A 11 i: 1.4 r...' 

Sew/
iy ,i ti '..-'JIN/IVILAJ (X t.1! 1!tlU ijy S. 

(6) GS/NFROA,NFRPOA,NFREU,NFpJ4TJ/ML 

Certfie4 o be true CGpy 

Avoc•at 



To 

The General Manager, 
(For his kind personnel attention) 
N.F.Railway, Matigaon, 
Guwahati- 11. 

- F 
Date 25-09-2006 

(Through proper channel) 

Sub: Prayer,  for justice through implementation of Hon'ble CAT/GHY judgment in to-
to vide OA-02/2005. 

Ref: (1) Your Office Order No.21/2006(Engg.) dated, 2.6.06. 
(2) Rly.Board' s circular No.14/93 under letter No.E(D&A92RG-6- 149(B) 

dated 21/22-1-93. 

Most Respected Sir, 

1 have the honour to state you that the Hon'ble CAT/GHY had made clear 
judgment on March' 2006 inder para NO.6 with reference to Hon'ble Supreme Court 
judgment in "Anand Kumar Vs Prem Singh & others 2001 SCCL&S)742 & 
S.N.Dhingra & Others Vs Union of India & Others (2001) 3 SCC 125" that all the benefit 
is to be given retrospectively to the applicant if the applicant was eligible at the relevent 
time of DPC' 1998. 

The matter is also highlighted in Rly. Boards Circular No.14/93 under para No.3 
regarding payment of arrear Bill when the employee is exonerated beyond dOubt. In my 
case the enquiry officer found that no charges were established which was confirmed 
through the judgment of Hon'ble CAT/GIW on OA 310/2001 and also upheld the said 
judgment by Hon'ble High Court/OIlY against writ petition No.7809/2002 of Railway. 

That Sir, the punishment was imposed forceflully to deprive an innocent Railway 
employee from his due promotion which was establiahed through the number of 
judgment of Hon'ble Court as already highlighted. 

Under the above circumstances may I request you please arrange to make 
payment of Arrear salary Bill w,e.f. 20.4.1998 to give proper honour of Hon'ble Court 
judgment & RJy.Board's Circular and oblige thereby. 

Thanking you with regards. 

DA :As above. 
(B. DUTTA) 

/ 	 Executive Engineer/Con, 
/ 	 N.IF.Rly., Maligaon 

Copy to Honble CRB &QVC for hind information & nacessesary action please.This is 
with reference to my earlear letter dated 28/21-02/04-06 & 01-06-2006 regarding Justice. 

Certifje o be true Copy 

Advocate 
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Northeast Frontier Railway 

 

It' 
Office of the 

General Manager (P), 
Maligaon, Guwahati —11. 

No. E1112/21/CON Pt.V 

To 
GM/CON, 
N. F. Railway, 
Maligaon. 

Dated: 31.10.2006 

(Attention: Shri A. Saikia, Dy.CPO/CON) 

Sub: Promotion to Sr. Scale - Shri Biprajit Dutta, XEN/CON (Adhoc). 

Ref: GM/CON's letter No. E/114/CON/(CAT) dated 26.10.2006. 

Shri Biprajit Dutta, was ordered to be promoted to Sr. Scale on adhoc basis as 

XEN and was posted under GM/CON vide this office order NO. 21/2006 (Engg), 

endorsement No, E/283/31/Pt.Vffl (0) dated 02.06.2006. It was also indicated in the 

said order that Shri Dutta is promoted to Sr. Scale on adhoc basis, on notional basis, 

from the date of his junior promoted to Sr. Scale (Adhoc) and the actual monetary 

benefit will be given to him from the date he takes over the charge of the Sr. Scale post 

on adhoc basis. 

As Shri Dutta has not shouldered the higher responsibility of the post of Sr. Scale 

from 20.04.98, the question of giving him the monetary benefit does not arise in thk 

case. Moreover, the promotion to Sr. Scale is on adhoc basis. 

Shri Dutta may be informed accordingly. 

Certif1e\r')rUe Cepy 

qpz---  
A.dvoate 

Ip ;
~b 

Adlo  (S. P. Sengupta) 
APO(Gaz) 

for General Manager (P). 



H 
R.B.E. No; 14/93 

Subject: 	Promotion from Group 'B' to Group 'A' and within 
Group 'A' of Railway Officers agaiItL wJitm1 
disciplinary/Court proceedings are pending - 
Procedure and guidelines to be followed. 

No. E(D&A) 92RG6-149(B), dated: 21.1.1993 

In supersession of all instructions contained in Board's letter No. 
E(D&A)88RG6-21, dated 219. 1988 [Bahri's RBO 1988-I1, 244 (RBE 
211188) & 2.7.1990 on the above subject, the procedure and guidelines 
laid down below shall be followed in the matter of promotion from Group 
'B' to Group 'A' and with in Group 'A' of Railway Officers against whom 
disciplinary/Court proceedings are pending. 

2. 	Cases of Govt. to whom Sealed Cover Procedure will be applicable 
- At the time of consideration of the cases of Government servants for 
enipanelment, details of Government servants in the consideration zone 
for promotion falling under the following categories should be specifically 
brought to the notice of the Departmental Promotion Committee 

Government servants under suspension; 

Government servants in respect of whom a charge-sheet has 
been issued and the disciplinary proceedings are pending; 

Government servants in respect of whom prosecution for a 
criminal charge is pending. 

2.1 Procedure to be followed by DPC in respect of Govt. Servants 
under cloud - The Departmental Promotion Committee shall assess- the 
suitability of the Government servants coming within the purview of the 
circumstances mentioned above alongwith other eligible candidates 
without taking into consideration the disciplinary case/criminal 
prosecution pending. The assessment of the DPC including !Unfit  for 
Promotion' and the grading awarded by it will be kept in a sealed cover. 
The cover will be superscribed. Findings regarding suitability for 
promotion to the grade/post of...................in respect of Shii ..................... 

(name of the Government servant). Not to be opened till the 
termination of the disciplinary case/criminal prosecution against Shri ........ 

"The proceedings of the DPC need only contain thew UTh 
findings are contained in the attached sealed cover". The authority 
competent to fill the vacancy should be separately advised V& I5PP the 
vacancy in the higher grade only in an officiating capaciry' w1w the 

Certified io be true Copy 

Advocate 
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findings of the DPC in respect of the suitability of a Govermrrent 
for his promotion are kept in a sealed cover. 

2.2 Procedure by subsequent DPs - The same:procedure outlined in 
para 2.1 above will be followed by the subsequent Departmental 
Promotion Committees convened till the disciplinaiy case/criminal 
prosecution against the Government servant concerned is conclude4. 

3. 	Action after completion of discijplinary case/criminal prosecution - 
On the conclusion of the disciplinary case/criminal prosecution which 
results in dropping of allegation against the Government servant, the 
sealed cover or covers shall be opened. In case the Government servant is 
completely exonerated, the due date of his promotion will be determined 
with reference to the position assigned to him in the findings kept in the 
sealed cover/covers and with reference to the date of promotion of2wis uexW 
junior on the basis of such position. The Government servant may be 
promoted, if necessary, by reverting the junior-most officiating person. He 
may be promoted nolionally with reference to the date of promolion of his 
junior. However, whether the Railway servant who has been promoted, as 
mentioned above will be entitled to any arrears of pay for the period of 
notional promotion preceding the date of actual promotion, and if so to 
what extent, will be decided by the appointing authority by taking into 
consideration all the facts and circumstances of the dplinary 
proceeding/criminal prosecution, where the authority denies arrears of 
salary or part of it, it will record the reasons for doing s it 
possible to anticipate and enumerate exhaustively all the 
circumstances under which such denial of arrears of salary or part of 
it may became necessary. However, there may be cases where the 
proceedings whether disciplinary or criminal , are, for example 
delayed at the instance of the employee or the clearance in the 
4iscipliiiy -pioeeeJings or acquittal in the, criminal nroceedhc ic 

circumstances where such denial can be iustified 

3.1 If any major penalty is imposed on the Government servant as a 
result of the disciplinary proceedings or if he is found guilty in the 
criminal prosecution against him, the fmdings of the sealed cover/covers 
shall not be acted upon. His case for promotion may be considered by the 
next DPC in the normal course and having regard to the penalty imposed 
on him. 

3.2 However, in the case of ad-hoc promotions from Group 'B' to 
Group 'A' and promotions within Group 'A' (Upto and including 
promotions to SA Grade) those imposed with the minor penalties censure, 
stoppage of passesfPTos, recovery from pay and withholding of 
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IN THECENTRAL ADVIINISTRT1VE TRUNAL, GUWAHATI BENCH, 
GUWAHATI. 

O.A.No. 20 of 2007. 

Sri Biprajit Dutta... Applicant. 
-Vrs- 

Union of India and others ... Respondents. 

 

t"t 
Lk 

IN THE MATI'ER OF: 

WPJTTEN STATEMENT BY THE 

RESPONDENTS. 

The answering Respondents above-named most respectfully sheweth: 

That the answering Respondents have gone through the copy of the application 

filed by the above named Applicant and understood the contents thereof. Save and excpt 

the statements which have been specifically admitted herein below or those which are 

borne on records all other averments/allegations made in the application are hereby 

emphatically denied and the Applicant is put to the strictest proof thereof 

That for the sake of brevity meticulous denial of each and every 

allegation/statement made in the application has been avoided. However the answering 

Respondents confined their replies to those points/allegations/averments of the Applicant 

which are found relevant for enabling a proper decision on the matter. 

That the Respondents beg to state that for want of the valid cause of action for the 

Applicant the application merits dismissal as the application suffers from wrong 

representation and lack of understanding of the basic principles followed in the matter as 

will be clear and candid from the statements made hereunder: 

That with regard to the paragraphs 4.1,4.2 and 4.3, it is stated that the averments 

of the Applicant are admitted only to the extent of their admissibility in records. 

I .  
I 

That with regard to the statement made under para 4.4 in the O.A. it is stated that 

the prayer of the Applicant in O.A No.02/05 was to open the sealed cover and give him 

promotion to the senior scale from the (late of his junior promoted in the year 1998 along 
with all consequential benefits. The Hon'ble Tribunal set aside the order of punishment 

imposed fbllowing the memorandum of major penalty charge sheet issued on 28.6.97 to 
Contd ......... P12. .the... 
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the Applicant. The Hon'ble CAT's order was upheld by the Hon'ble High Court by order 

dated 8.1.04. Since another Disciplinary Proceeding was impending against the Applicant 

and a memorandum of minor penalty charge was issued on 10.5.04 the sealed cover could 

not be opened. 

That with regard to the averments made under paras 4.5 and 4.6 of the O.A. it is 

stated that the Respondents complied with the Hon'ble Tribunal's order dated 6.3.06 and 

opened the sealed cover wherein the DPC considered him fit for promotion to the Senior 

Scale as Executive Engineer and the Applicant was promoted to Senior Scale on adhoc 

basis notionally from the date his junior promoted to the Senjpr Sclepn adhpc )asis i.e 

from the date 20.4.98 and his Pay and Allowances etc. were given him from the date he 

shouldered the responsibility in the higher grade post in accordance with the Railway 

Board's order No ENG)I-2005/PM-1-34 CC dated 23.2.07 and thus the orders of the 

Hon'ble Tiibunal mentioned above was complied with by the Respondents. 

Photo copy of the Board's above letter is enclosed as ANNEXUIRE-A. 

That with regard to the averment made by the Applicant under para No.4.7 of the 

O.A. it is stated that the Applicant got the benefit of promotion to the Post of Senior 

ale, Group-B on adhoc with effect from 20.4.98 on notional basis and the payment of 

Pay and Allowances etc. had been paid to him from the date he shouldered the higher 

responsibility i.e. from 2.6.06 admissible as per Rules according to Railway Board's 

Circular mentioned in the foregoing para i.e Para-6. 

That with regard to the averment made by the Applicant under para No. 4.8 it is 

stated that the competent authority who considered the case of the Applicant for 

promoting him to the Senior Scale in the capacity of Executive Engineer on adhoc basis 

in the sealed cover system following the orders of the Tribunal mentioned above did not 

find it justified towards granting the arrear Pay and Allowances to the Applicant for the 

period from 20.498 to 1.6.06 as he had not actually shouldered the duties and performed 
the responsibility of the higher grade post to which he was promoted on adhoc basis. The 

decision of the competent authority was taken comprehensively on the strength and face 

of the Railway Board's Circular mentioned above under the ANNEXURE-A. 

That with regard to the averment made by theApplicant under para 4.9 in the 

O.A. it is stated that the Respondents offer no comments so far the matter relates to the 

fact supported by records. 

Contd ........ P13.. That... 

' 
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That with regard to the avenneM made by the Applicant under paras 4.10 and 

4.11 in the O.A the Respondents reiterate their submission that since the Applicant did 

not shoulder the higher grades' responsibilities in the post of .Senior Scale as Executive 

Engineer, Group-B adhoc from the date of 20.4.98, his claim for Pay and Allowances in 

the said higher scale is not admissible although a proforma benefit was given to him from 

the date he was given the promotion on adhoc basis i.e. from 20.4.98. The Applicant in 

O.A. No.02/2005 prayed for only consequential benefits like arrear Pay and Allowances 

vide its order on 6.3.06. Hence, raising of the issue for consequential benefits of arrear 

Pay and Allowances is not tenable in the eye of law by filing the subsequent Court case. 

That the Respondents respectfully submit that this Original. Application of the 

Applicant suffers from Res-Judicat& Waiver, Acquiescence and Doctrine of Lapses and 
Laches. 

That it is submitted that the actions in the matter of granting promotion to the 

Applicant "by opening the sealed cover system" as directed by the Hon'ble Courts of law 

and taken by the Respondents were quite legal, valid and proper and have been taken by 

the competent authorities with proper justification and after due application of mind and 

on all careful considerations and, hence, the present case of the Applicant is based on 

wrong premises and suffers from misconception and misrepresentation of laws and rules 
on the subject. 

That in view of what have been submitted in the foregoing paras of the Written 

Statement none of the grounds for relief as mentioned in para-5 of the Applicant and 

relief sought for in paragraph 8 of the Application are not substantial under law and fact 

of the case and the Applicant's prayers are liable to be rejected abinitio and in limine. 

That the Respondents respectfully submit that no unfair action was caused to the 

Applicant and there was no violation of any statutory rules or prevailing procedures. 

Whatever action taken against him were all taken within the ambience of law and 
framework of the Raiiwys' own set of Rules. 

That the Respondents humily submit by reiterating the submission in the 
foregoing paragraph that the present O.A having no merits is liable to be dismissed with 
cost. 

Contd ......... P14.. •. That.. 
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- 16. 	That under the facts and circumstances of the case as stated in the foiegoing 

paragraphs of the Written Statement the instant application is not maintainable in law and 

fact of the case and,. hence, liable to be dismissed. 

17. 	That the Respondents crave leave of this Hon'ble Tribunal to file Addi. Written 

Statement/Re-Joinder, if any, for the ends of justice. 

VERIF•ICATION- 

I, 	Sri 	°- '........... aged 

about ...... ......years, working in . the capacity. of. '!/3'c].......N.F.Railway, 

Maligaon, do herebyQleInnly affirm and verify the contents of paragraph ......to....... 

are derived from the records, and I believe tSem to be true to my knowledge: and 

information and that I have not suppressed any material facts and the paraaphs to 

• 	 are my humble and respectful submission before this Hon'ble Tribunal. 

• 	. 	And Isign this VERIFICATION on this..-.th day of . 	..,2007, at 
• 	. 	. 	Guwahati.  

Place : Güwahati. 	V 	 . . 

Date. 	 V.. 	 V 	 V 

V 	SIGNATURE OF THE DEPONENT. 

V 	 V 	

V 	 • 	 V  

!' 

To 	V 	 V 	 V  

	

• 	The Registrar, 	 V 

Central Administrative Tribunal, 	• 	 • 	
• 	 V 	 • 	 •• 

• Guwahati 	 • 	 - 

ffo 
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or 	NFR.L M,.NAc'( 
4 	 MALCACN 

::•'! 2/2007' 

Sub:- Rctthcatioh of administrtrrOr — Grant of proform 
promotion — Payw*Mt-Of'arna Apex Court s 
Judgoment dt.21.09.200. 

A copy of Honbie Supreme Ccvirt's judgement cit.13.08.1997 in Civil Appeal 
No.8904 of 1994 (Union of India & Others Vs. P , 0. Abraham &.Others) upholding 
the provisions of para 228 of IREM I  Vol. I, 1989 regarding roi-payment of back 
wages on proforma promotion was circulated to the Railways a!ongth this 
Ministry's letter No.E(N1O)l2002/PM1/16 dt02.07.2003. The validity of these 
Thstructions has again been upheld by Hon'ble Apex Court recently in Crvil Appeal 
No.4222/2006 arisIng out of SLP(C) No.23021/2005 in Union of India (through 

General Manager, Northern Railway & Others) Vs. Shri Tarsem Lal & Others in their 
judgoment dt.21.09.2006. A copy of the above judgernent is sent herewith for 
information and guidance. 

Please acknowledge receipt. 

OJce of rue 
/ 1Wc ~r 

ft DA: As above, 
mPR2 

F(NG)I-20/PM1/34C.C. 

(Chander hkhr) 
Dy. Director, Es(NG)l, 

Railway i3oard, 

Delhi. Uatrn 2:i-2o7 
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IN TIlE SUPREME COURT (Mi' INDIA 	 - 

('IvU AppeAl No. 4272 ol'2OO, 
(Arising out of SLP (C)No 23021 of 2005) 

Appellants: Union of India (1)01) and Anr. 
V. 

Respondent: Tai 	Lal and Ors.. 

JUDGMENT 
AriJit Isayat, S. 

Leave granted. 

Union of indIa and its finietiotiarles eull in question eorrectacss ot the judgment. 
rendered by a Divigion Bench of the Punjab and lIaryan high Court distuissing the writ 
petition filed by the present appellants and affiriing the ordr of (he Central 
Administrutive ThbunuL Chaudad leneh; Chtmdigurh (In short thu 'CAT) 

taekround fitels in a nutshell arc as follows; 

Respondent filed the Originni Applientioiielainiing that he was entitled to pa 
alloWance from the date on which proforma promotion was giveo and not from the date 
of actual promotion. Appollauth relied on ciroular doted 15/17 S eber, 1964 to 
contend that the claim was utcnnhle, 

According to CAT the only question which was to be decided was whether the 
respondent was entitled for his pay and aflowance from August, 2001 on which date he 
was actually promoted as M,C.M. or with effect from 9.9.1997 from which date he has 
been given promotion on proforma basis. Appollann deied him the arrears with effect 
Irom 9.9.1997 on the ground that. hebris not worked on the promotional po!;t durIng (he 
suid period and as such he was not entitled for the revised pay from that date. Reliance 
was placed bJi paragraph 228 of Jndan Railway Fsta1,lishmcnt Manual (in Hhort 'EREM) 
Volume I 4ealiiVg with employees who have lost promotion on account of administrative 
error. It inter aUa provides thilt in such cases the pr.ty should be lixed on prot'orma basis 
and die cahaneed pay was fo he allowed from the date of actual promotion and no arrears 
on this account was to he paid for the past period as he did not actually pifonn duties 
and responsibilities of the higher post. The Triburnl relying on a decision of this Court in 

v. tate ainbffi1&Qr (1995 Supp. (3) SCC 471) held that the stand 
was unsustainable. Tribunals order was assalld before the High Court. 

The High Coutt as noted ibovc dismissed the writ petition iclying on the 
judgment in Hbit inb case (supra). 

Learned Counsel for the appellant submitted that the view of the Tribunul as 
affirmed by the High Coi. t does not reflect the co1ct position in law. Pars 228 of (REM 
was pressed into service to 'ontend that the Tribunal or the High Court. in (he intnnt case 
did not express any view i the legality  or thc provision. The CAT and the I ugh Court 
merely relied on ilarhans Singh's cise (supra) without inicaUng as to how the factual 
scenario of that case has any appJication to the facts of the prcscntcrise. 



1hei is no 	ct1IUtCt (fl CIt! ol' the rcspondcitt in spite of noce. 

• 	 Pani 229 of 1EMrads as follows: 	
V 	

•VV.V: 	
• 	 •" 

V 	 228. ErrofleqUs Promotiojis (I). Sometimes due to administrative errors, staff are 	: 

ovr, Iookcd for pronhotiOri to higher grades could either he on account or wrong 
assignment of relative seniority of the eligible at the time of ordering promotion or 

	

her reasons Broadly, lQ.S of seniority duo to the administrative errors can 	
V 

- .4 .  

V . 

+ 	I' 

he of tWO types. 

V 	
\Vlier,e a person has not been promoted at all because of dininistrativc eor, and 

Where a. persoci kias been promoted h . not on 1VhC date from whkh he woWd 
have been promoted but for the acIminitrativeerrOT 	V 	• 	 V 

Each 'such cso shu1d be dclt with 
V 	ierits,The sta who have lost V 

proimtion on account of ndniinirative error ahouk jn' jirottlofl be 4issgncd 	
V 

cotrct sntonty vi-A-vs thcrjwnois alreidy piotnotcd, rnspetiv of th date of 
piomotlon' Pay it,  the high. r grade on promotion may be fixed profornin at the 
proper time. The enhanced pay may he allowed from the date of actual prôi'hotion. 

• 	No arrurs on this accont shnl be payable as he did not actually shoulder the duties 	•. 	 V V 

and reSpOflSibllLtViCS oftltèhicrpoStS." 
V 	

V 
•V 

V 	 V 

!I'hjs Co urst has occasion to deal with th sanc issue in UñjQQf 	 v. 	V 

• 	 in C.A:8904 of 1994 decided on 13,8i -997. In that cne the 	., 

UVflCQ!WV43 flied a,Aifl5t the order of the irnakulnp I3cneh of CAL. Reliance was liced V .: 

by the Union ot India raid itc l'unctionjrIc in that ca on RLIIIw'iy Boards Circular dated 

15117 Septembet, 4 964 which in1&r aba piovidcd as oflows 	
I 

No aircais on this ncount shall be payable as he did not actially 	
4 

I 

houdir the dutts and rcsponsibilitIe of the higher post" 
V 	

V 	V 	
V 	• '4 	V +1 	i; 

(),to t3cnLh of CAl bold that chJU GO to he iivu1id But in 1iiim1aI 
v 

	

(1990(3) 8CC 472) the view V\vas 
held to he not correct. The order. in ?rm's..ei 	V  • • - 

(supra) reads as follows: . 	

V 	
• .. V 	 • 	 V 

..'. 	 V 	 •. 	• 	 I t 	 V 

V 	 • 	 - 

 

- 	 "This appeal is
V  di'ected ngidnst. the, or4cr -ôf 'thq Cenft'al. Admjnisl.rativc  

1rtibuial, Ernukulatn. enc1, in O.A. No. 649/90 dated 30th Septeniber, 1991.  

Though the appeal.chnllenges the order 	entIrety. Mr. Goswárñi, learned - 	 V • -, 

senior counsel for the appellants, iriy stated that the appeal is now, cdnfincd 	
' 

only to the payment obuck-waies rd,red o e ivcii by the Tribtthal. 

- 

 

By the order under appeal, the Tribunal bar, allowed ft application which 	' 

V V 
challenged the RnU'wa' Bnrd Circular dated 15/178cptcinber, 194. The said 

• 	Clrciilat' jiitr aim, Co ;llllinfl the following clause: 	' '- V 	 . 
V 	 V 	 • 

No arrears on this nccouiit shall he payable as he did not actunlly'shøulier the V  

V 'duties and responsibUilies of the higber posts. 
 

Consequent to the deletion of the above clause, further dircetions were given. 
Lerned,Counsc submits that the clause, which ha1 been directed to he 	 •V 

• 	 V 	 • 

rX 

4 

	
1~~ f , /V: 

	
V 

V 	

• 

V 	 • 	 • 	 VVVVV.V*L,. 	H 



— 

removed, is in accordance with th judgment of this Court in 	jsk.Jcumar 
v. hC1IIiI 

ajcjQ (1990(2) SCR 769). This Court, in that c.ase, held on principle of'no 
96 work no pay '  that the respondents will not he 6ifitled to the higher salary as 

they have not actually worked in that post. The clause, which has been 
dtrected to be deleted by the Tnbunul bemg in consOflUflCC with the ruling of 
this Court, we are of the hpinion that the Tribunal was not right in directing 
the Ucletion ol that clause. Accordm&y, to that extent this nppeul is allowed. 
The result is that the respondentl will be given deemed promotion, if any, 
helore retireñicnt and also the benefit in the matter of fixing pension. No 
COStL" 	 . 	 . 

In 'vtcw of what has been st4ted m Virendra's case (supra) and JQ.khila 
case (supra), Tribunal atd the High Court were not justitied in nnithtrellcf to. the 
respondent Reliance en 	ease (uprn) wçis tnca1kd bc l'he orders tue set 
asIde I he mippcal i allowed but in th.. drcumUtnec without any ordcr as to ctmts 

(ARIJrI' PASAYAT) 

New Dclhi7 	 . 
September 21,2006, 	 (LOKESHWAR . SINGII PANTA) 

• 	 •- 
-t 	- 

I 	• 	 -. 	, 	
- 

1 	- 
. 	 .- 	 . 

• 	 : 	 - 

3 	 . 
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BEIORE THE CE TDST 	TIVE TRIBUNAL 

ahaU Bench 
G 	 .tit  WAHATI. 

O.A. No. 20 of 2007. 
Shri Biprajit Dutta 	...• 	Applicant. 

C 

-vs.- 

The Union of India & Ors. 	... 	Respondents. 

REJOINDER FILED BY THE APPLICANT TO THIC 

WRITTEN STATEMENT FILED BY THE RESPONDENTS. 

1. 	That the applicant has received a copy of the written statement filed 

by 	the respondents 	in the aforementioned Original 	Application. 	The 

• 	 app!cant has gone through the same and has understood the meaning of the 

contents thereof and begs to file his rejoinder. In this connection, the 

applicant respectfully states that the Hon'ble Tribunal on 22-06-2007 was 

pleased to fix the aforesaid case for hearing on 13-07-2007. The respondents 

filed their written statement on 22-06-2007 in the aforesaid case. In the COPY 

of the written statement furnished to the applicant, the document marked as 

• 	 ANNEXURE-A, which is a copy of the Railway Board's Circular dated 23- 

02-2007, was not affixed. Later on, the applicant collected a copy of the said 

document (Annexure-A), from this Hon'ble Tribunal on 26-06-2007. Afler 

going through the said document marked as Annexure-A to the written 

statement, the applicant felt it necessary to submit a rejoinder. Hence, this 

application seeking permission of the Hon'ble Tribunal for filing rejoinder 

to the written statement of the respondents in the aforesaid case. If the 
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Hon'ble Tribunal is graciously pleased to accord permission, this application 

may be treated, as the rejoinder itself. 

That the prayer made by the applicant in O.A. No.20/2007, is for a 

direction towards the respondents to release the aear salary of the applicant 

w.e.f. 20-04-1998 till 01-06-2006 in the post of Executive Engineer, Senior 

Sale. It may be pertinent to mention here that by the impugned order dated 

31- 10-2006, the applicant's claim for monetary benefit/arrear salary in the 

post of Executive Engineer, Senior Scale, w.e.f. 20-04-1998, has been 

rejected by the respondents. 

That in paragraph 5 of the written statement, the respondents have 

stated that the Hon'ble Tribunal set aside the order of punishment imposed 

following the memorandum of major penalty charge sheet issued on 28-06- 

1997 to the applicant. The Hon'ble Tribunal's order was upheld by the 

Hon'ble High Court by order dated 08-01-2004. Since another Disciplhcy 

I)roceeding . was impending against the applicant and a memorandum of 

minor penaiy charge was issued on 10-05-2004 the sealed cover could not 

be ppned. 
The aforesaid contention was raised by the respondents in the earlier 

set of litigation, i.e., O.A. No.2/2005, and the Hon'ble Tribunal by its 

judgment and order dated 06-03-2006, observed as follows: 

"The contention of the respondents is that there are subsequent 

proceedings against the applicant and therefore, the sealed cover could 

not be opened. We are of the view that it is not in conformity of the 

legal position since the cloud that was prevailing prior to 1998 when 
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the DPC was held and the applicant's selection was withheld and kepi 

in seajed cover it has to be opened since the applicant was exonerated 

and the benefit has to be granted to the applicant if he is otherwise fit 

for promotion." 

Therefore, the respondents are estopped from raising the above contention in 

the peseqt proceedings to deny him the arrear pay and allowances w.e.f. 20-

04-1998. cLJ 

4. 	That the respondents have stated in paragraph 6 of the their written 

statement that they have complied with the Hon'ble Tribunal's order dated 

06-03-2006 passed in O.A. No.2/2005 and opened the sealed cover wherein 

the DPC considered him fit for promotion to the Senior Scale as Executive 

Engineer and the applicant was promoted to Senior Scale on adhoc basis 

notionally from the date his junior promoted to the Senior Scale on adhoc 

basis, i.e., from the date 20-04-1998 and his Pay and Allowances etc. were 

given to him from the date he shouldered the responsibility in the higher 

grade post in accordance with the Railway Board's order No.EN('J),I-

2005tPM-1-34 CC dated 23-02-2007 and thus the orders of the Hon'ble 

• Tribunal mentioned above was complied with by the respondents. 

In this connection, the applicant states that although they have 

promoted him to Senior Scale w.e.f. 20-04-1998, they have refused to grant 

him pay and allowance w.e.f. 20-04-1998 on the ground that the applicant 

• has not shouldered the responsibility in the higher grade post in accordance 

with the Railway Board's circular dated 23-02-2007. But the said Railway 

Board circular contemplates denial of pay and allowance in cases where 

promotion is granted as rectification of administrative error, meaning 



-4- 

thereby, in case of promotion of a staff who has earlier lost promotion on 

account of administrative error should on promotion be assigned correct 

snlority vjs-á-vis his juniors already promoted. However, in the instant 

case, the said circular of the Railway Board is not applicable because the 

applicant was purposefully denied promotion despite repeated reminders 

submitted by him. After the punishment order dated 08-11-2001 was set 

aside by this Hon'ble Tribunal on 09-05-2002 in O.A. No.310/2001, the 

applicant submitted a representation dated 03-06-2002 to the respondents 

ptaying for opening the sealed cover and to promote him to the next higher 

post. But the respondents chose to ignore the same. Thereafter, on 09-08-

2004, the applicant submitted another representation before the respondents 

praying for opening the sealed cover in respect of DPC recommendation 

held in 1998 in the matter of promotion to Senior Scale and for 

implementation of the same. This representation also to failed to evoke any 

response from the respondents. It may be pertinent to mention here that in 

spite of standing instruction as well as Circulars of the Railway Board 

(Annexure H of the present O.A.), the respondents intentionally and 

deliberately did not open the sealed cover containing the recommendation of 

the DPC held in the year 1998 in respect of the applicant. It was only when 

the Hon'ble Tribunal interfered in the matter, in O.A. No.2/2005, did the 

respondents promote the applicant to the Senior Scale but that has also 

turned oUt to be an eyewash because no financial benefits have been released 

to the applicant in spite of the favourable recommendation of the DPC held 

in 1998 promoting him to the Senior Scale with effect from 20-04-1998. 

Therefore, in case of the applicant, the respondents cannot claim that It 

Is p:romotion which was not earlier granted on account of administrative 

error. The repeated representations of the applicant requesting the 

respondents to open the sealed cover and the fact that he had to approach 

,(;;I I tt 

I. 
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thIs Hon'ble Tribunal for a direction to the respondents to open the sealed 

cover, are pointers to the fact that the respondents have intentionally and 

deliberately denied promotion to the applicant. Therefore, they cannot be nr 
heard to say that it was only due to "administrative error", as explained in 

the Railway Board's Circular dated 23-02-2006, that the applicant was not 

promoted earlier so as to deprive the applicant from his legitimate dues with 

eElect from 20-04-1998. 	The said circular is clearly not applicable to the  

case of the applicant because it was not due to "administrative error" but due 

to intentional denial on the part of the respondents, that he was not promoted 

earlier. 	hus, the respondents cannot deny pay and allowances to the 

applicant in the Senior Scale w.e.f. 20-04-1998. 	. 	. 
Copies of the aforesaid representation(s) dated 03-06- 

2002 and 09-08-2004 are annexed hereto and marked as 

ANNNEXURE - 1 and 2, respectively, to this rejoinder. 

5. 	That the respondents have stated in paragraph 7 of their written 

statement that the applicant got the benefit of promotion to the post of Senior 

Scale, Group-B on adhoc with effect from 20-04-1998 on notional basis and 

pay and allowances has been paid to him from the date he shouldered the. 

higher 	responsibility 	i.e., 	from 	02-06-2006 	admissible 	as 	per 	Rules . 
according to Railway Board's Circular dated 23-02-2007. 

In this connection, the applicant states that the respondents by taking 

recourse to the Railway Board's Circular dated 23-02-2007 cannot deny pay 

and allowances to the applicant w.e.f. 20-04-1998 because of the simple 

reason that the said Circular of the Railway Board does not contemplate 

denial of pay and allowances in the higher post in case of promotion on 

notional basis when there is intentional and deliberate denial of promotio1 10 
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a staff. Only in case of administrative error can there be a direction for grant 

of pay and allowances in the higher post from the date of shouldering of 

Jiigher post and denial of pay and allowances from the date of notional 

promotion. In case of the applicant, the respondents have deliberately and 

intentionally denied him promotion w.e.f. 20-04-1998 when his juniors were 

promoted to the Senior Scale. Therefore, subsequently when the respondents 

have promoted the applicant to the Senior Scale on 02-06-2006 w.e.f. 20-04-

1998 but granting pay and allowances in the higher post only froth 02-06-

2006, they cannot take the plea of administrative error for the delay in 

promoting him, for denying pay and allowances to the applicant from 20-04-

1998. 

6. 	That the respondents have stated in paragraph 8 of the written 

statement that the decision to deny pay and allowances in the promoted post 

to the applicant for the period from 20-04-1998 to 01-06-2006 was taken by 

the competent authority on the strength and face of the Railway Board's 

I Circular dated 23-02-2007. 

The above stand of the respondents is clearly ridiculous because when 

the decision to deny arrear pay and allowances was taken by the respondents 

as communicated by the impugned order dated •  31-10-2006, the aforesaid 

CIrcular of the Railway Board was not in existence. Besides, the said 

Circular contemplates a situation when promotion is delayed due to 

administrative error. Whereas in the present case, promotion has been 

intentionally and deliberately denied. Therefore, the Circular cannot come to 

the aid of the respondents to deny arrear pay and allowances to the applicant.. . . 
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That the respondents in paragraph 10 of their written statement have 

stated that the applicant prayed for consequential benefits like arrear pay and 

allowances and the same was allowed by the Hon'ble Tribunal vide order 

dated 06-03-2006. Hence, raising of the issue for consequential benefits of 	N.. 

arrear pay and allowances is not tenable in the eye of law by filing the 

subsequent Court case. 

In this connection the applicant states that the respondents have macic a 

mockery of the order dated 06-03-2006 passed by this Hon'ble Tribunal in 

Q.A. No.2/2005, by promoting the applicant to the higher grade with effect 

froni 20-04-1998 only on notional basis. The respondents have promoted the 

applicant on paper only without any tangible benefit to the applicant. 

That the respondents have submitted in paragraph 12 of their written 

statement that the action in the matter of granting promotion to the applicant 

"by opening the sealed cover system" as directed by the Hon'ble Court and 

taken by the respondents were quite legal, valid and proper and have been 

taken by the competent authorities with proper justification and after due 

application of mind and on all careful considerations. 

in this connection, the applicant states that on one hand the 

respondents claim to have granted promotion to the applicant as directed by 

the Uon'ble Tribunal whereas on the other hand when the question of grant 

of pay and allowances arise in the higher grade, then they claim that the 

applicant is not entitled for it. Be it stated here that the recommendation of 

the i)PC in 1998 was in favour of promoting the applicant to the Senior 

Scale w.e.f. 20-04-1998. If the respondents after opening the sealed cover of 

he I)PC recommendation of 1998, decide to promote the applicant to the 

Senior Scale but grant financial benefit in the higher grade only from 02-06- 
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2006 instead of 20-04-1998, how can they claim that they have complied 

with the Hon'ble Tribunal's order by opening the sealed cover. The 

applicant states that the action of the respondents in promoting the applicant 

to the higher grade without payment of arrear pay and allowances in the 

promoted post, is nothing but an eyewash. It is without any justification, 

illegal and invalid. 

9. 	That the applicant, most respectfully submits that in spite of repeated 

representations to open the sealed cover in respect of the recommendation of 

the DPC held in the year 1998 in the matter of promotion to the Senior 

Scale, the respondents did not pay heed to such representation deliberately 

and with the intention to deprive the applicant from his legitimate dues. Had 

the respon4ents acted in time in opening the sealed cover of the 

recommendation of the DPC held in the year 1998, soon after the 

exoneration of the applicant from all the charges, then in that case the 

applicant would have suffered no serious prejudice. The respondents have 

failed to dislodge the claim of the applicant for the grant of arrear pay arid 

allowances with effect from 20-04-1998 to: 02-06-6 in the Senior Scale. 

The Hon'ble Tribunal may be pleased to direct the respondents to grant the 

pay and allowance  in the Senior Scale w.e.f. 20-04-1998 within a specific 

time period alongwith interest and cost. 



VERIFICATION. 

I, Shri Biprajit Dutta, son of Shri B.C. Dutta, aged about 48 years, 

tesldlng jn Railway Bunglow No.2941D, Sarada Colony, Maligaon, 

Guwaháti-78 1011, do hereby verify that the statements made in paragraphs 

1,2,3,4 (in part),5,6,7 and 8 are true to my knowledge and those made in 

pragraph 4 (in part) are being matters of records true to my information 

derive4 therefrom which I. believe to be true and the rest are my humble 

• submission before this Hon'ble Tribunal. 

• 	Accordingly, I sign this verification on this the 5&day of July, 2007 at 

Guwahati. 

• Date: -7-° 	 SIGNATURE. 

Place: 
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flu. (eiiri Marldgei, (J))  
N F. R411wy, 	 ' 	

I 
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&I )  

3ub 	Ptoutot!on to Sr tsle in Enginecriug J)epui'tn*n. 

I have the honour to stale the followings t'or your kind q o Tsi.dler loll 06d , :  
[I'i(esd1y ()drp1se 

That Sii, 1 am a qulifled Engineer poses AMIE (INDIA) horn 1 fte Jiisfltutioii of hiigineis (India) and working as Assistant ExecuLive Eiiiiecr 
f2OUP ptd at K A project under bud of M CQuruobon,,N F 1ttI1vv(y 	

I 

I hdt ;ii in the you I 994 95 I condited the sieve test and accepted 
so -aw (Ual1üty of btiItst wink working as AEN/CON Diriiapur Therftr u mpriso ChdCk was conducted by CBIfSikhni by taking non reproenta11v8 
awple from the middle of the stack and on that basis a Charge Sheet wa suved to m6 and an enqnuy Was conducted by appomng au Enquiry Officer 

who INTER-ALIA, h1d: that charges against me.. were not: est:abhished. 
Us 	M IC( ) N, N 1 Railway wuu kind to (hsai 	Wflb the 

Oth l Jl!Jdin, nuI illipwiod a pumhuiuut 	hution otpy 
diu tiuii, - iat fo a 1)0110(1 ot One year vide dl 21 2 200? 1 pre1rred an apponi 
afainht this 1ut th app eal wws not disposed off A Itei wuiting about One y tu I 
iilcd 0 A 310 012001 befoie 1ionb1e CJT, (uwahaU Durrng the1)efldeny of 
11 -10 said 0 A befoft the CA f, Guwahuti )  my punishment dt 21 2 2002 'is 

1m(1rdwnod and a hsh puiushnient of reduction of pay by one stage 
tnmulalivrj efkct was issued under ,GM9N I I F Railway idei dt 
b 11 2001 flon'ble CAT, Guwahati vide judgement and order dt 9 5 2002 

L 1 ASiDE the oider of the l)Ufllshment of the GM/CON dt 81 1-2001 

.1 IhIt Sir, during the pendeny of the DAR proceeding DPC was held and 
panel was made d1 promotion AEN/group B to the Sr scale and u nurnbeu ci 

ray JUWOi itaunely,  s/Sn (1) G C Sarkai, (2) 4 K Pandey (1) AmI Kurnar and 
(1) U N Sonwa.j were piornoted to Sr scale in the year 1998 

C9ntdP/7 

1k' 	 I I I 
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I 	r 
Tildi SiI UIL(ler Rdllwdy Boards letter No E (D & A) 2 RG 6 i49 (B) It 22 01 93 th Board issued 'ntiuotion to the effect that u Rathvy evit ti;uIilst whome a Chaige Sheet has been iuecj and Dicip1iny procediig t 

D ia tmnta1 promotion Comilitoe shall ASSESS the u1tubiIity of the Railway ervnt concerned along with other i11ibø 
OUndIdatwith0it I ab iji 	n to (t)U I dura ti on tho (l1Ip11nai'y

84  puIuu aud tlt A 	no in 	ihti II te kpt in a IiAJ, C 0 VER to 1 O!) efld oil the (OIi(, !US()fl of dlb(4pIlnaiy prOcoednig resuitnig lh 	dropping of a11gatioii %9 411181  the Railway Svant and the Railway servant shall be a18e(1 hi PFOMO 60 11 With leference to the data ofpiomotion ofhs nextjuntor 
Fliat Sir HOt Ofily the prornottcjr of the junior in the year. 1998 there wi '  two furthor panel of AEN/ioup B junjor..to me lecommetidod by tIi DPC in 010 year Jan/2001 and Feb/2002 4or prornoon t( Sr scale where lily name was  slOt COflSIdero(j 

cthe to the pun11lment dt 21 02 2OO2 (which was subsequenfl 
wiE1idrwiic d on 8 1 1 2001 by DA and Set Aside by the lion'bli CAT, (JUWdhil1) 

fi 1iit Sii The c1rc11rnstncs as stands now, 1stan EXONERATE]) fiorn 11t ( h rg s a reu1t of s ttiiig aside of the punishment order by th hori'hlo CA j (rUwdItd(L tiieI as a result I am to be asiiied my position in th panel luIuIu14((1 by 1)1C in the yent 1998 for promotioti to the Si Scare Tn oiee my ut 	was not CO[hj(jl in 	'fit 1998 and SEAL COVES. proceduje w 	iot a!optd 1h,n a rv1w 1)PC hiis to be heIc and n case foi any reason I am not einpane1!d ihin my CdSt3 IS to be consider a fresh on review DPC thr tle year 2()010r2002 	 . 	.. 	. 	. ,....... 	
:::' • 	S .  •• 	

• 	L' 
:1 Under the oircurnstauces Jhurnbiy pro 	he kind tnoupIi to 1sud dirucfivos for my promoüjjs with reterone to my J11muI 1 s 1IIJIltoIcj arher and for adt of his kind e 	.Ain ever giuteiwi to you 
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The Oenai-ai Manager 
N F Railway Maiigoan 

GUWAHAT I—li 

(Through Proper Channel) 

Sir, 

Sub:- Opening of the sealed cover for promotion to Sr. Scale Engineering 
Department. 

Ref:- My representation dated 162002. 

I have thëjhonour to request you to be kind enough to refer my representation dated 
3rd 

June'2002 and order for opening sealed cover in respect of D.P.C. recommendation held 

in 1998 in th matter of promotion, to Sr. Scale in the Engineering branch of N. F. Railway 
and for implementation of the same. 

With regards, 

Enclo: Xerox copy of 	 . .• 

Promotion Order No.08/98 

Seniority list of Gr. 'B' Officer 

Copy of representation dt03.06.02. 

Pae/ 

Yours faithfiully. 

(Biprojit Dutta) 

AXEN/ConjN F.Railway/Pl.. 
MaJigann. 

I 


