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ORDER

SACHIDANANDAN, K.V. (V.C.) :

¥

The Applicant is ©presently working as
Executive Engineer (XEN) Senior Scale in
Construction Organisation under General Manager/
Construction, Maligaon. He was promoted as such from
20.04.1998, the date on which his Jjuniors were
promoted, vide office order No.21/2006(Engg) issued
by tﬁe General Manager (P) dated 02.06.2006. While
the Applicant was working as Assistant Engineer/Con
at Dimapur, a Memorandum of Charges was 1issued
against him on 28.06.1997. During that time the DPC
for promotion to the post of the Executive Engineer
was held on 17.04.1998 and some of his juniors were
promoted as Executive Engineer but the Respondents
have adopted seal cover procedure in Applicant’s}
case. He was fully exonerated from the charges by
this Hon’ble Tribunal vide. order dated 09.05;2002
passed in O.A. No.310/2001. The Respondents had
taken up the matter before the Hon’ble Gauhati High
Court in W.P. (C) No.7809/2002 and the Hon’ble High
Court vide its order dated 08.01.2004 upheld the
orders of this Tribunal. The order dated 09.05.2002

in O.A. ©No0.310/2001 has become final. But the

=



Respondents did not consider the <case of the
Applicant for promotion as Executive Engineer. Being
aggrieved by the said inaction of the Respondents,
the Applicant filed another O.A. bearing No.2/2005
for opening the sealed cover and to give him
promotion. This Tribunal vide order dated 06.03.2006
directed the Respondents to open the sealed cover
and promote the Applicant if found eligible.
Pursuant thereto, the Respondents vide Office Order
No.21/2006 (Engg) dated 02.06.2006 (Annexure-D)
promoted the Applicant as Executive Engineer Senior
Scale on ad hoc basis w.e.f. 20.04.1998 i.e., the
date when his juniors were promoted to Senior Scale.
However, the Applicant was promoted w.e.f.
20.04.1998 on notional basis and the order directed
that he would be entitled to the monetary benefits
from the date of téking over charge. Applicant
assumed charges on 02.06.2006 itself. He made
representation on 02.06.2006 before the General
Manager (Con) for fixation of pay as Executive
Engineer Senior Scale w.e.f. 20.04.1998 as per
extent rules and guidelines (Annexure-E), but the
Respondents did not pay any heed to his request. He
submitted another representation on 25.09.2006

(Annexure-F) before the General Manager redquesting

\,/



to make payment of arrear salary w.e.f. 20.04.1998
which was disposed of by the Respondents vide their
order dated 31.10.2006 (Annexure-G) wherein his
request was rejected. Aggrieved by the said action
on the part of the Respondents, the Applicant has

filed this O.A. seeking the following reliefs:-

s Your Lordships
may direct the respondents to
release the arrear salary of the
applicant w.e.f. 20-4-1998 till 01-
06-2006 in the post of Executive
Engineer, Senior Scale, within a
stipulated time period alongwith
costs, and/or be pleased to pass
any such further or other
order/orders as Your Lordships may
deem fit and proper.”

2. The Respondents have submitted their reply

statement . contending that though the order of

punishment was set aside by this Tribunal vide order

dated 09.05.2002 in O.A. No0.310/2001 which was also
upheld by the Hon’ble High Court vide order dated
08.01.2004 the sealed‘cover could not be opened due
to pendency of another disciplinary proceeding
against the Applicant. The Respondents complied with
the order of this Tribunal dated 06.03.2006 and

opened the sealed cover wherein the DPC considered

‘the Applicant fit for promotion to the Senior Scale

Executive Engineer and promoted him to Senior Scale



on ad hoc basis notionally w.e.f. 20.04.1998 i.e.,
from that when his juniors were promoted and his pay
and allowances etc. were given him from the date he
shouldered higher responsibilities. The Competent
Authority who cénsidered,the case of the Applicant
for promoting him to the Senior Scale Executive
Engineer on adhoc basis in the sealed cover system
following the orders of the Tribunal mentioned above
did not .find it Jjustified to grant arrear pay and
allowances to the Applicanf for‘ the period from
20.04.1998 to 01.06.2006 as he had not actually
shouldered the dutiéé and responsibilities to which
he was prombted. The decision of the competent
authority was taken éomprehehsively on the strength
and face of the Railway Board’s circular dated
23.02.2007 (Annexure-A of the reply statemeﬁt). His
claim for arrear pay and allowances in the higher

scale is not admissible although: proforma benefit

was given to him from 20.04.1998. The action of the

competent authority in opening of sealed cover
system 1is quite legal, ‘valid and proper and were
taken with proper Jjustification  and after due
application of mind; No unfair action was caused to
the Applicant and no statutory rules or prevailihg

procedures were violated. Therefore, the O.A. having

\—



no merits is liable to be dismissed, claimed the

Respondents in their reply statement.

3. Heard Mr. K.Paul, learned counsel for the
Applicant and Mr.K.K.Biswas, learned counsel for the

Railways.

4. Learned counsel for the parties have taken
my attention to the vafious pleadings, materials and
evidence placed on record. Learned counsel for the
Applicant would argue that the Applicant is entitled
to get arrears of pay and allowances from when his
juniors were promoted i.e., 20.04.1998 to 01.06.2006
since the Respondents had deliberately delayed his
promotion in not opening the sealed cover even after
the judgment was péssed by the Hon'’ble High Court
affirming the orders of this Tribunal whereas his
juniors were promoted way back on 20.04.1998. The
Respondents 1n one pretext or the other were
~dragging the matter in not opening the sealed cover.
Had sealed cover was opened at the appropriate time
he 'could have been promoted 1long back. The right
thing had not been done at the right time. Learned
counsel for the Respondents, on the other hand,
persuasivély argued that the Rules that have been

laid down by the Railway Board (Annexure-A of the



reply statement) stipulates that an employee is
entitled for higher pay and allowances only when he
holds higher duties and responsibilities. The
promotion is prospective and therefore, the
Applicant cannot claim the monetary benefit with
retrospective egfect that too from the date when his

juniors have already been promoted earlier and are

holding higher responsibilities.

5. I have given due consideration to the
arguments, materials and evidence placed on record.
The Applicant had earlier assailed the legitimacy of
the action of the Respondents in imposing a major
penalty of reduction of his pay by one stage in the
time scale of pay in 0.A.310/2001 and finally after
considering all the aspects of the matter this Court
vide 1its order dated 09.05.2002 set aside and
quashed the order of penalty dated 08.11.2001. The
operative portion of the said order is reproduced
herein below:-
“mOh analysis, the Inquiry Officer
held that the charges were not
established. It may be mentioned
that though there was one charge,
the Inquiry Officer for the purpose
of his convenience split the charge
into two articles and on evaluation

of the materials he exonerated the
applicant from the charge. The

\Y



Disciplinary Authority purported to
disagree with the Inquiry Officer
though no disagreement  is
discernible. On analysis of the
entire evidence on record the
Disciplinary Authority. itself in
its disagreement note conceded that
if the samples were more the
results would have been different
and the gravity of the charge might
have come down. Under Rule 10 the -
Disciplinary Authority - having
regard to the findings of the
Inquiry Officer is to independently
act upon the matter. He is free to
differ from the report of the
Inquiry Officer by citing reasons
in writing and thereafter he may
remand the case to the Inquiry
Officer for further enquiry or he
may on the basis of the materials
on record give his own finding on
the charge and pass appropriate
order. We have already indicated
the full text of the purported
disagreement, which is no
disagreement at all. The materials
on record also otherwise did not
establish the guilt of the charged
official. In the circumstances, the
order of penalty imposed on the
applicant is wholly wunjustified.
The imposition of penalty vide
order dated 30.11.1999/20.11.2000
since has been withdrawn, no order
is necessary from this Tribunal.
We, however, set aside and quash
the order of penalty dated
8.11.2001.

6. The application is accordinglyl
allowed. There shall, however, be
no order as to costs.”

The Respondents have taken up the matter before the

Hon’ble High Court in W.P.(C) No.78Q09/2002 and after

-
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elaborate discussion the High Court while upholding

the order of this Tribunal observed as under:-

............ We do not find any infirmity in
the order passed by the Central
Administrative Tribunal, We cannot say
that exercise of jurisdiction by the
Tribunal is not a proper exercise of
the discretion by the Tribunal in the
facts and circumstances of the present

case.
4, In view of the above, the petition
stands disposed of. However, there

shall be no order as to costs.”

But thereafter also, the Respondents had not donef

anything to open the sealed cover nor did they
initiate further proceeding. Therefore, Applicant
. had to file O.A. No.2/2005 before this Tribunal and
vide order dated 06.03.2006 this Tribﬁnal had
directed the Respondents to open the sealed cover.

The operative portion of the order is quoted below:-

“7. Therefore, we are of the considered

view that in the facts and
circumstances of the  case the sealed
cover has to be opened and the
applicant has to be promoted if he 1is
otherwise found fit by holding a Review
DPC within a time stipulation of three
months from the date of receipt of a
copy of this order.

8. We therefore direct the respondents
to open the sealed cover and promote
him if found eligible hold a Review DPC
within a time frame of three months
from the date of receipt of a copy of

—
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this order and communicate/report the
same to the applicant.

The O.A. 1is accordingly disposed
of. No order as to costs.”

Pursuant to the aforesaid order of this Tribunal,
the Respondents passed the order dated 02.06.2006

which is also quoted as follows:-

» ~ N.F.RAILWAY

OFFICE ORDER N0.21/2006 (Engg)

Shri Biprajit Dutta, AXEN (CON)
MLG, on being empanelled for promotion
to Senior Scale on ad-hoc basis as XEN
and posted in Construction Organisation
under GM/CON/MLG.

Shri Dutta is promoted to .Sr. Scale
(ad-hoc) on notional basis from the
date his junior promoted to Sr. Scale
(ad-hoc) i.e. 20-04-98 and actual
monetary benefit will be given to him
from the date he takes over the charge
in the Sr.Scale post on ad-hoc basis.

Shri Dutta is also to be given
monetary benefit of 80% upgradation for
placement in higher scale Rs.8000-275-
13500/- w.e.f. 25-04-2003.

This issues with the approval of
Competent Authority.

sd/-
(S.P.Sengupta)
APO/GAZ
For General Manager (P)”

—
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Thereafter also, the Applicant submitted
representation (Annexure-E) with the request to take
necessary action for fixation of his pay from
20.04.1998 as per extent rules and guidelines which
was again reminded on 25.09.2006. Thereafter his
case was rejected by the ReSpondenté vide order
dated 31.10.2006 stafing that the Applicant had
shouldered higher respoﬁsibility of the post of
Executive Engineer Senior Scale only from
02.06.2006, therefore, question of giving monetary

benefit from 20.04.1998 does not arise in this case.

6. The crux point to be considered in this
case is as to whether the Applicant can be grénted
actual arrear of pay and allowances w.e.f.
20.04.1998 the date when his juniors were promoted
or only from the date he assumed higher duties and
responsibilities. In support of his contention,
learned counsel for the Respondents has relied on
Rule 228 of the Indian Railway Establishment Manual
(IREM in shoit) Volume I (Page 65). For Dbetter
elucidation Rule 228 of the IREM Volum-I is

reproduced below:-

w228. Erroneous Promotions.—-(1I)
Sometimes due to administrative
errors, staff are over-looked for

g
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promotion to higher grades could
either be on account of wrong
assignment of relative seniority of
the eligible staff or full facts
not being placed before the
competent authority at the time of
ordering promotion or some other
reasons. Broadly, loss of seniority
due to the administrative errors
can be of two types:-

(1) Where a person has not been
promoted at all because of
administrative error, and

(11) Where a person has been
promoted but not on the date
from which he would have
been promoted but for the
administrative error. '

Each such case should be dealt
with on its merits. The staff who
have lost promotion on account of
administrative error should on
promotion be assigned correct
seniority vis-a-vis their Jjuniors
already promoted, irrespective of
the date of promotion. Pay in the
higher grade on promotion may be
fixed proforma at ‘the ‘proper time.
The enhanced pay may be allowed
from the date of actual promotion.
No arrears on this account shall be
payable as he did not actually

shoulder the duties and
responsibilities of the higher
posts.”

Relying in above Rule of the IREM learned counsel
for the Respondents argued that if a staff has lost
promotion due to administrative 4error should, on
promotion, be assignedv correct seniority vis-a-vis

their juniors already promoted, irrespective of the
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date of promotion and his pay in the higher grade on
promotion may be fixed proforma at the proper time.
The enhanced pay may be allowed from the date of
actual promotion. He also argued that this principle
had been adopted by the Hon’ble Supreme Court in its
decision in the case of Union of India & Another vs.
Tarsem Lal & Others, reportedrin (2006) 10 sSCC 145,
and held that in view of the decisions in the case
of Virender Kumar vs. Avinash Chandra Chadha,

reported in (1990) 3 SCC 472 and in C.A. No.8904 of

1994 in Union of India vs. P.O.Abraham decided on .

13.08.1997, the Tribunal and High Court were not
justified in holding that the Applicant is entitled
to pay and allowances from the date proforma
promotion was given; In the said judgment in Tarsem
Lal (supra) the Court referred to the decision in
Virender Kumar (supra) whereiﬁ the Supreme Court
held that respondents therein will not be entitled
to the higher salafy on principle of ‘no work no
pay’ as they have not actually worked in that post.
Therefore, learned counsel for the Respondents
afgued that since the instant Applicant had not
worked during the aforementioned period, he is not
entitled to get higher salary. This Court is 1in

respectful agreement with the dictum laid down by

\/
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the Hon’ble Supreme Codrt in the aforesaid case. But
on going throudh the aforesaid decision is appears
that the Supreme Court analyzed the entire situation
of the said Jjudgment on the ‘premises when the
Applicant therein could not be promoted due to
administrative error. But in the instant case it is
not an administrative error but administrative .

latches.

Learned counsel for the Applicant has taken
my attention tb a celebrated decision of the three
Judges Bench of the Supreme Court in the case of
Union of India & Others vs. K.V.Janakiraman &
Others, reported in (1991) 4 SCC 109. The Hon’ble
Supreme Court at paragraphs 24 & 25 of the said

judgment observed as under:

“24.It was further contended on
their behalf that the normal rule.
is “no work no pay”. Hence a person
cannot be allowed to draw the
benefits of a post the duties of
which he has not discharged. To
allow him to do so is against the
elementary rule that a person is to
be paid only for the work he has
done and not for the work he has
not done. As against this, it was
pointed out on behalf of the
concerned employees, that on many
occasions even frivolous
proceedings are instituted at the
instance of interested persons,
sometimes with a specific object of

-
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denying the promotion due, and the
employee concerned 1s made to
suffer Dboth mental agony and
privations which are multiplied
when he 1s also placed under
suspension, When, therefore, at the
end of such sufferings, he comes
out with a clean bill, he has to be
restored to all the benefits from
which he was kept away unjustly.

25. We are not much impressed by

the contentions advanced on behalf
of the authorities. The normal rule
of “no work 'no pay” is not
applicable to cases such as the
present one where the employee
although he is willing to work 1is
kept away from work by the
authorities for no fault of his.
This is not a case where the
employee remains away from for his
_own reasons, although the work is
offered to him. It is for this
reason that F.R.17(1) will  be
applicable in such cases.”

In the said celebrated judgment the Hon’ble Supreme
Court laid down vthe dictum that if the delay is
attributable to the employee, he may not be entitled
to get any arrear pay and allowances. In the given
case, it is apparent that non-promotion of the
Applicant at the appropriate time is not due to an
administrative error but because of willful' and
deliberate default on the part of the
administration. The contention of.the Applicant 1is

that when this Court passed the order on 09.05.2002

setting aside the order of penalty, the Respondents

-
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could have opened the sealed cover and promoted the
Applicant if found eligible which was not done 1in
this case. The Respondents have filed W.P. (C)
No.7809/2002 before the Hon'blé Gauhati High Court
challenging the order of this Tribunal. The said
W.P.(C) was disposed of by the Hon’ble High Court
vide its judgment dated 08.1.2004 affirming the
order of this Tribunal and thus the order of this
Tribunal dated 09.05.2002 has become finai. Assuming
that pendency of the Court proceeding will grant
exemption to the Respondents for taking a decision
on the side of the administration, it appears that
the Respondents could have acted upon and opened the
sealed cover immediately after the disposal of the
W.P.(C) No.7809/2002 by the Hon’ble High Court on
08.01.2004, copy of which was issued on‘22.01.2004
but the same was not done in this Case. The impugned
action of the Respondents again dragged the
Applicant to this Tribunal in O.A. No.2/2005 and
only on the dictates of this Tribunal on 02.06.2006
Respondents had become alert/active and opened the
sealed cover and promoted the Applicant. Assuming
that the Applicant is not entitled to get any arrear
pay and allowances from the date 20.04.1998 on the

ground that Court proceedings were pending before

g



-
o

17

this ?;ibunal and thereafter before the Hon’ble Hig

*

Court, the Respondents are not 3justified in not
granting the benefit at least from the daté of the
receipt of the judgment of the Hon’ble High Court
i.e., 22.01.2004. The further delay in the matter
is, in no way, attributable to the Applicant. Due to
the inaction on the part of the Respondents in
opening the sealed cover again dragged the Applicant
to approach this Tribunal in O0.A.2/2005 and only
after the order of this- Tribunal dated 06.03.2006
thé Respondents acted ﬁpon and opened the sealed
cover which they could have done much earlier.
Therefore, it is apparent that the action of the
Respondents in delaying the promotion is not an
administrative error but a willful and deliberate
inaction for obvious reason not to grant the benefit

to the Applicant.

7. In the conspectus facts and circumstances
of the case and upon hearing counéel for the parties
and also in view of the dictum laid down in the case
of K.V.Jangkiraman (supra), I am of wview that
Applicant is entitled to get arrear pay and
allowance from 22.04.2004 (three months concession

is given to the Respondents in processing the matter
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after the judgment of the Hon’ble High Court dated
22.01.2004) till 01.06.2006: Accordingly,
Respondents are directed to ’release/pay the
Applicant the actual arrear pay and allowance for
the period from 22.04.2004 till 01.06.2006 in the
post of Executive Engineer Senior Scale within a
period of three months from the date of receipt of
this order. It is also made clear that 1if the
Applicant has been given monetary benefits of 80%
upgradation in higher scale Rs.8600—275—13500/—
w.e.f. 25.04.2003 as per Annexure-D order dated

02.06.2006 the balance/difference need be paid.

8. The Original Application is allowed to the

extent indicate above. In the circumstances, there

shall be no order as to costs.

— ==
(K.V.SACHIDANANDAN)
VICE CHAIRMAN
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GUWAHATI BENCHT (:UWAHATI

(An applicvation under Section 19 of the Administrative Tribunals Act,

1985)

ORIGINAL APPLICATION NO. 20 oF 2007.

Shri Biprajit Dutta ....  APPLICANT.

~Versus-
The Union of India & Ors. ... RESPONDENTS.
INDEX.
SI.No. Particulars of Documents Annexure No. Page No,
1. Original Application - 1-10.
2. Verification 11,
3. Order dated 9.5.02 in 0.A.N0.310/2001 A - 19
4. Order dated 8.1.04 in W.P.(C)N0.7809/02 B Xo-A&D
5. Order dated 6.3.06 in 0.A.No.2/05 C Ry- 2%
6. Office Order dated 2.6.06 D 309
7. Representation dtd.2.6.06 E %o
8. Representation dtd.25.9.06 F 8 \
9. Impugned Order dtd.31.10.06 - G
10. Railway Board’s Circular dtd.21/22.1.93 33 2
7/31) o7

Sidnature of the applicant.

For use in the Tribunal’s office
Date of filing:-
Registration No.
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BEFORE THE CENTRAL ADMINISTRATIVE TRIBUNAL

GUWAHATI BENCH: : GUWAHATL.

(An application under Section 19 of the Administrative Tribunals Act,
1985}

ORIGINAL APPLICATION NO. 2© OF 2007.

Shri Biprajit Dutta ... APPLICANT.
- -versus- | '
The Union of India & Ors. .... RESPONDENTS.

LIST OF DATES.

Date Particulars

f0"9-0‘5;-2’00‘?2 Judgment and order passed by this Hon’ble Tribunal in
0.A. No.310/2001 setting aside and quashing the order of penalty -
dated 08-11-2001. [ANNEXURE-A; PAGE ]

08-01-2004 Judgment and order passed by the Hon’ble Gauhati High
Court in W.P.(C) No.7809/2002, upholding the order dated 09-05-
2002 passed by this Hon'ble Tribunal in O.A. No.310/2001.
[ANNEXURE-B; PAGE ] |

06-03-2006 Judgment and order passed by this Hon’ble Tribunal in
O.A. No.2 of 2005 directing the respondents to'open the sealed cover
kept in respect of the applicant and promote him as Executive -
Engineer in the Senior Scale if found eligible. [ANNEXURE-C; PAGE ]



ALY

02-06-2006 Applicant promoted to Senior Scale as Executive
Engineer with effect from the date his junior was promoted to Senior
Scale, i.e., 20-04-1998. [ANNEXURE-D; PAGE ]

02-06-2006 Representation submitted to the authority concerned for
fixation of his pay as Executive Engineer in the Senior Scale with effect

from 20-04-1998 and for making all payments at the earliest.

[ANNEXURE-E; PAGE ]

25-09-2006 Applicant again submitted a representation for payment
of atrrear salary w.e.f. 20-04-1998. [ANNEXURE-F; PAGE ] A

31-10-2006 Applicant’s request for release of arrear salary w.e.f. 20-
04-1998 rejected by the respondents. [ANNEXURE-G; PAGE ]

21/22-01-1993 Railway Board'’s circular regarding payment of arrear
salary oh promotion after clearance of disciplinary proceeding.

[ANNEXURE-H; PAGE ]

Signature of the applicant,

xﬁ%'



IN THE CENTRAL ADMINISTRATIVE TRIBUNAL,
GUWAHATI BENCH, GUWAHATI.

(An application uhder Section 19 of the Administrative Tribunals Act,

1985)

ORIGINAL APPLICATION No. ZOU  oOF 2007.

Shri Biprajit Dutta -

Executive Engin'ee'r

Office of the General Manager/Con.

N.F. Railway, Maligaon,

Guwahati - 781011. ... APPLICANT.

-VERSUS-

1. The Union of India,
Represented through the General Manager,
N.F. Railway, Maligaon, Guwahati-781011.

2. The General Manager/Con
N.F. Railway, Maligaon, Guwahati-781011.

3. Principal Chief Engineer,
N.F. Railway, Maligaon, Guwahati-781011

4. Chief Personnel Officer,
N.F. Railway, Maligaon, Guwahati-781011.

5. Chief Engineer (Con-2)
N.F. Railway, Maligaon, Guwahati-781011.
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6. Dy. Chief Personnel Officer (Con),
N.F. Railway, Maligaon, Guwahati-781011.
RESPONDENTS.

DETAILS OF APPLICATION:
1. Particulars of the order against which the application is
made:-

The applicant is aggrieved by the impugned order conveyed
vide communication No.E/112/21/CON PtV dated 31-10-2006

whereby the petitioner’s claim for monetary benefit/arrear salary in ’

the post of Executive Engineer, Senior Scale, with effect from 20-04-
1998, has been rejected by the respondents.

2. Jurisdiction of the Tribunal:-

The applicant declares that the subject matter of the order
against which he wants redressal is within the jurisdiction of the
Tribunal.

3. Limitation:-

The applicant further declares that the application is within the
limitation period prescribed in Section 21 of the Administrative
Tribunal Act, 1985. |

4. Facts of the case:-

4{.1 That the applicant is a citizen of India and is entitled to all the
rights and privileges guaranteed by the Constitution of India and the
laws framed thereunder.

4.2 That the applicant is working as Executive Engineer (XEN) Senior
Scale in Construction Organisation under General Manager/

P s>
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Construction/Maligaon. He has been promoted to Senior Scale from
the date his junior was promoted to Senior Scale, i.e., 20-04-1998
vide office order no. 21/2006(Engg.) issued by the General
Manager(P) dated 02-06-2006.

4.3 That the applicant was issued with a memorandum of charges
on 28-06-1997 when he was working as Assistant Engineer/Con, N.F.
Railways at Dimapur. During this time, the DPC for promotion of the
applicant as Executive Engineer was held on 17-04-1998. Some

juniors of the applicant were promoted as Executive Engineer and the

respondents adopted the sealed cover procedure in the case of the
applicant. The applicant was fully exonerated from the charges by this
Hon'ble Tribunal by order dated 09-05-2002 passed in O.A.
No.310/2001. The matter was taken up before the Hon’ble Gauhati
High Court in W.P.(C) No.7809/2002 and by order dated 08-01-2004,
“the Hon’ble High Court has also upheld the decision of this Hon’ble
Tribunal and the order dated 09-05-2002 in O.A. N0.310/2001 has
become final. ,

A copy of the Judgment and Order dated 09-05-2002

passed by this Hon’ble Tribunal in O.A. No.310/2001

is annexed hereto and marked as ANNEXURE- “A".

A copy of the Judgment and Order dated 08-01-2004
passed by the Hon’ble Gauhati High Court in W.P.(C)
No.7809/2002 is annexed hereto' and marked as
ANNEXURE - “B”

4.4 That even after the order dated 09-05-2002 in O.A.
No0.310/2001 attained finality, the respondent did not consider the
case of the applicant to the post of Executive Engineer. Being
aggrieved the applicant filed O.A. No.2/20'05 before this Hon'ble

<=



Tribunal praying for a direction towards the respondents to open the
sealed cover in respect of the applicant and to give him promotion to
the Senior Scale from the date his juniors were promoted in 1998

alongwith all other consequential benefits.

4.5 That the aforementioned original application came to be
disposed of on 06-03-2006 by directing the respondents to open the
sealed cover and promote. him if found eligible, to hold a Review DPC
within a time frame of three months from the date of receipt of a Vcopy
of the order and communicate the same to the applicant.
A copy of the said order 06-03-2006 passed by this
Hon’ble Tribunal in O.A. No0.2/2005 is annexed
hereto and marked as ANNEXURE - “C”.

4.6 That, thereafter, vide Office Order N0.21/2006 (Engg) dated
02-06-2006 issued by the respondents, the applicant was promoted to
Senior Scale as Executive Engineer with effect from 20-04-1998, i.e.,
the date when his juniors were promoted to Senior Scale. |
A copy of the said office order dated 02-06-2006 is
annexed hereto and marked as ANNEXURE - “D".

4.7 That the applicant assumed the charge of Senior Scale as

Executive Engineer in Construction organisation of N.F. Reilway on 02-
. o ——

OS-We applicant vide communication dated 02-06-2006
addréssed to the General Manager/Con, made a request for fixation of
his pay etc. from 20-04-1998 as per extant rule and guideline of
Railway Board, and for making all payments at an early date.
A copy of the said communication dated 02-06-2006
is annexed hereto and marked as ANNEXURE- “E".

MMA/%M%
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4.8 That the respondents did not pay heed to the said request
made by the applicant for arrear pay and allowances. The applicant
submitted another representation on 25-09-2006 addressed to the
General Manager stating his grievances and requesting him to make
payment of arrear salary with effect from 20-04-1998.
A copy of the said representation dated 25-09-2006
is annexed hereto and marked as ANNEXURE- “F”.

4.9 That the representation submitted by the applicant, came to be
'disposed of by the respondents, by an order communicated vide
Memo.No. E/112/21/CON PtV dated 31-10-2006. By this
communication, the claim of the applicant for monetary benefit in the
Senior Scale as Executive Engineer with effect from 20-04-1998, has
been rejected.

A copy of the impugned order conveyed -vide

communication dated 31-10-2006 is annexed hereto

and marked as ANNEXURE - “G".

4.10 That the impugned order conveyed vide communication dated
31-10-2006 is in violation of the rules and guidelines framed by the
Railway Board for regulating payment of arrear salary after completion
of disciplinary proceeding as per R.B.E. No.14/93 communicated vide
No.E(D&A) 92RG6-149(B), dated 21/22-01-1993. According to this
circular, where proceedings are not delayed at the instance of the
employee or clearance of the disciplinary proceedings is not on
~account of non-availability of evidence due to acts attributable to the
employee, the authority cannot deny arrear of salary to the employee

concerned.

b gt

A copy of the Railway Board’s circular R.B.E.

No.14/93 is annexed hereto and marked as
ANNEXURE- “H".



4.11 That in the instant case, the respondents have committed
undue delay in finalisation of disciplinary proceedings held against the
applicant. The alleged incident to which the charge relates took place
during 1994-95. The charge memo was served on the applicant on 28-
06-1997. Thereafter, inquiry was held and the Inquiry Officer in his
report dated 25-02-1999 recorded the finding that the charges were
not substantiated against the applicant. The disciplinary authority did
not agree with the Inquiry Report and penalty was imposed on the
applicant vide order dated 08-11-2001 which was, however, set aside
and quashed by this Hon'’ble Tribunal on 09-05-2002 in O.A.
No0.310/2001. The respondents further carried the matter to the
Hon’ble Gauhati High Court by way of filing a writ petition being
W.P.(C) No.7809/2002 but the Hon’ble High Court vide judgment and
order dated 08-01-2004, refused to interfere, finding no infirmity with
the order passed by this Hon’ble Tribunal.

Therefore, the respondents in all fairness ought to have opened
the sealed cover in respect of the recommendation made by the
Depaitmental Promotion Committee (D.P.C.) and the applicant ought
to have been given promotion to the Senior Scale from the date his
juniors were promoted w.e.f. 17-04-1998. However, no such step was
initiated by the respondents, and the applicant was compelled to
- approach this Hon’ble Tribunal, once again, through O.A. No.2 of 2005
which came to be disposed of on 06-03-2006 with the direction to the
respondents to open the sealed cover and promote h}m if found
eligible.

Thereafter, the respondents vide order dated 02-06-2006
promoted the appliéant as Executive Engineer in the Senior Scale with
effect from 20-04-1998 but they have denied the arrear salary to the
applicant with effect from the said date which is in contravention of the

/1/6
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Railway Board’s Circular dated 21/22-01-1993. Hence, the present
application has been filed against such denial of arrear salary.

5. Grounds for relief with legal provisions:-

5.1 For that there is no justification for denying monetary benefit
to the applicant from 20-04-1998 in the Senior'Scale as Executive
Engineer. The ground cited by the respondents for denying such
monetary benefit to the applicant is that the applicant has not
shouldered the higher responsibility of the post of Senior Scale from
20-04-1998. This ground is not tenable because the applicant was
kept out of the promoted post for no fault of his.

5.2 For that the respondents also took the ground that the
promoction of the applicant is on adhoc basis for denying him monetary
benefit from 20-04-1998. The respondents have conveniently lost
sight of tﬁe fact all his juniors who have been so promoted on 20-04-
1998 were pn adhoc basis too. Nevertheless they have been given the

full benefit of the promoted post i.e., Executive Engineer (Senior
Scale). Therefore the respondents cannot subject the applicant to
discrimination and deny him the monetary benefit on the fragile plea
that the promotion is on adhoc basis.

5.3 For that the reasons put forth by the respondents for denying
the arrear salary to the applicant are not in accordance with the
Railway Board’s circular. The said Circular on the other hand makes it
clear that the authority cannot deny arrear salary if the employee
concerned is not at fault for delay in the clearance of the disciplinary
proceeding. The Apex Court in the case of K.V. Jankiraman, reportéd
ih (1991) 4 SCC 109, has made it clear that arrear salary cannot be

(‘k\
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denied if the employee is kept out of work for no fault on his part. The
Apex Court in the abovementioned case held as follows:

“The normal rule of “no work no pay” is not applicable to cases
“such as the present one where the employee although he is
willing to work is kept away from work by the authorities for no
fault of his. This is r;ot‘ a case \fvhere the employee remains away _
from work for his own reasons, although the work is offered to Qé
him.”
Therefore, the respondents, in all fairness, ought to have released the -
arrear salary due to the applicant, for the period, w.e.f.20-04-1998 till
01-06-2006, and the failure in this regard has violated the
fuhdamental and other legal rights of the applicant.

5.4 For that the respondents cannot be permitted to take
advantage of their own wrong. On one hand they have stated that
since the applicant has not shouldered responsibility in the higher
post,’there'fore salary for that period is denied. But the fact remains
that the applicant was kept out of the higher post by the respondent
themselves, due to delaying tactics adopted by them, as explained in
paragraph 4.11 hereinabove, to deprive the applicant from his
legitimate claim. ’ |

5.5 For that if the appiicant does not get any monetary benefit for
the period in question then his promotion as Executive Engineer in the
Senior Scale with effect from 20-04-1998, will remain as a mere
‘paper decree’ only without any material benefit to the applicant.

5.6 For that the delay on the part of the respondents in the
finalisatioh of the disciplinary proceedings held against the applicant,
which was initiated vide charge memo dated 28-06-1997, has brought
untold miseries on the applicant. Even after his complete exoneration



from the charge, the respondents carried the matter to the Hon'ble
High Court but the Hon’ble High Court refused to interfere with the
matter. If, the respondents had opened the sealed cover in respect of
the applicant after the order was passed by the Hon’ble High Court on
08-01-2004,instead of waiting till 02-06-2006, then in that case, the
applicant could have got the monetary benefit in the promoted post in
the year 2004 itself. But, the respondents did not open the sealed
cover at that point of time and only after the judgment and order
dated 06-03-2006 in O.A. No.2/2005 was delivered, the applicant was
promoted as Executive Engineer in the Senior Scale. The applicant had
to approach the court of law three times, viz., O.A. No0.310/2001,
W.P.(C) No0.7809/2002 and O.A. No0.2/2005, and each time the
judgment came in his favour. But the respondents instead of
honouring the verdict given' by the Court, chose to further victimise
and harass the applicant by denying him arrear salary in the promoted
‘post vide impugned order dated 31-10-2006. The applicant, is
therefore, not only entitled to the arrear salary with effect from 20-04-
1998, but this Hon’ble Tribunal may be pleased to order the
respondents to pay exemplary costs to the applicant for the pain and
anguish suffered by him for all these years.

6. Details of the remedies exhausted:-
The applicant declares that he has availed of all the remedies
available to him under the relevant rules.

7. Matters not previously filed or pending with any other

‘ The applicant further declares that he had not previously filed
any application, writ petition or suit regarding the matter in respect of
which this application has been made, before any court or any other

by A
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authority or any other Bench of the Tribunal nor any such application,
wtit petition or suit is pending before any of them.

8. Reliefs sought:-

In the premises aforesaid, it is most respectfully
prayed that Your Ldrdships may be graciously pleased to
admit this application, issue necessary notices, call for the
records of the case and after hearing the ‘cause/causesl

Lordships may direct the respondents to release the arrear
salary of the applicant w.e.f. 20-04-1998 till 01-06-2006 in
‘the post of Executive Engineer, Senior Scale, within a

stipulated time period alongwith costs, and/or be pleased
to pass any such further or other order/orders as Your

Lordships may deem fit and proper.

And for this act of kindness, the humble applicant as in duty
bound, shall ever pray.

9. Interim order, if any prayed for:-
Nil. |

N

1.P.0.No. 26 G 3S12'4  pated: 24-'-°7

ii. List of enclosures:-
As stated in the index.

being shown and upon perusal of the records, Your -
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VERIFICATION.

I, Shri Biprajit Dutta, son of Late B.C. Dutta, aged about 48
years, wor‘king as Executive Engineer in the Office of the General
Manager/Con., N.F. Railway, Maligaon, Guwahati-11, and residing in
Railway Bunglow No. 294/D, Sarada Colony, Maligaon, Guwahati-
781011, Dist-Kamrup, Assam, do hereby verify that the contents of
paragranhs 4.1 to 4.11 are true to my knowledge and paragraphs 5.1
to 5.6 are believed to be true on legal advice and that I have not

b g

Pate:-2511) 69 Signature of the Applicant.
Place:- @y (L Qairatt’ | | '

suppressed any material fact.
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rhe -applicant is working for gain cnder  the

respondents as hasistant Engineer. While he was 30 serving

LA

he was served with a memorandum dated 28.6.1997 containing
the gtatement of articles of .charge accompanied by Llte

statement of imputations of wmisconduct O misbehaviour 1D

'

support of the articles of charge. The articles of charga
alleged against the applicant are as follows.

wiphat, Shri Biprajit DuLta while pos;ed and
functioning as. Assistant Engineer™ (Con>tructlon)
N.F. Railway: pimapur sgince 1993, committed groas
pisconduct in as much as LhaL he had yreceived and
accepted undersized stone 1last for & quantity of
193.800 cu.m. ‘from M/s Dhlvumal, .Contractor -of
Dholdolinokajan sector, Asvam guring the yeat
1994-85 30 persuance of the contract agnceme e
vide Ho.CON/L~D/8 dt. §.2.94 without per forming
‘any  proper “sieve analysis .as . per. <con rract:
agreement and thereafter shown received the
correct sized stone pallast of -193.800 cu.in- in
stack Ho.KL-I. KUKT-1C, K-1. KB-I and DMV~ -2 and
?, ' later on: passed the bill of Rs. 1,07,549.00 1o
’ pdyment to the gaid contractor for Lhe TEHEAY
quunL;ly of undersized stone pallast by causiadg
undue financial loss rto the Rallway pDepartmei! gl
coxxcapondlng gain Lo the said vunttn<toz.

The aforesaid acts of ommigoion and
commigsion on the part of said Shri: Bipradit
putta, AEN, N.F. Railway: tentamounts Lo rhe

giolation of the conduct Rule 3(1) . (i) (Li) &
(111) of Rallway Servxce Conduct Rule/19b6.
2. - The appllcant submltted his wrx*ten st ateﬁent of

H .

defence denying and disputing the all gaLlons nent;oned

+

in the chargesheel. {n the wrltten uLnlomenL the applx cant

stated that the sieve analysis by the appli cant was donc

Lin strict adherence tO the clauses mentioned in the

contract agreement. He referred to ‘the clauses went:ioned

~in the ‘contract agreement and speciﬁica;ly'éhatéd‘tth in

the joihtffsurpriae check conducted at Dimapur” By Lhe

Central Bureau of investigation fcni for hory) with ohe

; )
association of the RSO, the said autho:ity_tdok sampres
from one stack with the held of spadé/shovel and penfdrmud

the Ssieve analysis without following the procedure

prescfibed and hence there was

a difference ot resutl
. t
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_Ine aqthorfty conducted an i by aned e bl b ensien.

. PO it A
Ihe, Executive Engineevr Incharge was examined and Lthe
PN
}.anuiry.offiéer examined the said officer as a JTechnical
B o ,”,_,(' L : .

‘Qfﬁ}cét.and asked questions'as to how samples were toO e

! [

taken from each stack. The Executive Engineer made the

L;;ﬁﬂi}éwing‘a;atement before the Inquiry Officer:

. fely .

‘;“ffﬁ"”"vor'evqry 50 cu.m. of Ballast a sample ol point
. f:’ - 0.028 cu.m. has Lo be collected from different
STt parts of a stack selected at random LO make o
-+« representative sample of the pallast stack. AS a
“vy,.technical .man ALN/CON supposed to know the sieve

i :.analysis process.

CIRNAY ¢ :
. is ""At the very begining of the check I made MNr G.P.
b v mJalawal and Mr. D.B. Singh undevrstand that a Onty.
. of one bow of sample = L0268 ¢u.m./0.03 cu.m. ol
) "pallast is to be taken at candom from different
* parts of the stack for each 50 cu m. of Ballast

onty. :

R But at the slte Mr D.B. Siugh alated Lhat due o

1 shortage of fime “he will collect only one ot two
- sample from each stack of Ballast. Considering

that Shri D.B. Singh had gpecial powver 1 did not
- further insisted for more sample.”

M T -4 .
The'- Executive Engineer - was specifically asked by tche

e b _ ,

irIngquiry. Officer whether he was satisfied with the Sieve
A : .

ianalyais by the CBI officer. His answer was as follows:

S T ‘ :

1 was not satisfy with the sample collection.
Samples were collected by two Constables of the

_CBI bLranch and our khalashi were not permitted to
draw the samples. They have not collected required
no. of samples at random." :

.shri Pallab Kanti Das, EX 10W/CON/DMV  was also

N I . .
f%ﬁ,examlned on behalf of the Railway Authority., who made the
< " ¢ ! - ' .

wPhat Sir, on 31.3.95 I had been asked by
my superior official Mr B. Dbatta, AEN/C/DMV Lo
_ attend site on 1.4.95 to accompany the investina
{ official. Accordingly 1 attended site first a!

,n.; KHBK'T and DMV along with wy superiors.
e * That Sir,
b shri D.B. Singh inspectoxr/CBL/
Silchar had taken leading pact with the help of
: Sri J.p, Jaiswal RSO/TSK and they made a team with
Shei  B.N. Parial EX-#EN/C/DMV, B. PDutta EX-
»- - ABEN/C/DmV, Suresh Kumar authorised repregentive o f.

contractor M/ pAivumal and with myself.
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i - That Sir, Shri D.B. singh inspector
- : CBI1/Silchar instructed to dig the Ballast stacks at
_ : least middle part of stacks ‘for performing sieve
instruction apalysis accordingly as, per his/ the cont.ractor,
site representive dig out the ballastL with the help

of kata. Kodal and hand punja in one location. shri

D.B. S5ingh asked his wan, a constable (Name not

cnown) for taking sample with the help of spade and

o Belcha-from the middle part ol the slbacks.

That Sir, as per his advise his man
collected the samples each from one stacks except
stack no KL-1 frowm a particutar one location. |
along with ny XEN, AEN/CON and contracls
representative has pointed out that the process of
collecting the sample is not as per Ch clause, bul
the investing Officials did not heard our request
and collected the sample saying that they had no
time.

After collecting the sample they asked us
for seive analysis and accordingly we had done the
seive analysigs with the help of no screening boxes
0.305%X0.305%X0.305 mtr. gample, 0.20%0.2040.20 cum.

. for hallast retained on 50 mw. 2 mesh and
T 0. 10%XQ . LUK0 L 1 cum Lor

;i Ballaat past through 20mn? mesh and  Lhe
» vesult wan catenlal ad by XEH/CON/DMY and placed on
kS memoranduam oan proepaed Iy Shri b, diaagh,

Inapecltor ent/zsilehan.

Sirv, gince the samples are not collected
properly and the results are showing beoyund
permissible limit, 1 personally along with my
AEN/C/DMY had given a representation justifying the
reasons for maximum undersize Ballast Lo Shri Singh
-~ .inspector CBI/Silchar though his acknowledgement
L and requested him again for proper calculation of
.. . sample but they did not need our request.”

¢

fTh

1]

.concerned officer shri G.P. Jaiswal RSO/CBT/DOBRY weas

i

T

Laleo gxamined by the I[nquiry Officer. Henwas specifically
A,: " .

T o _
”sxasked. as to the procedure of conducting the sieve

" analysis. The officer answered that “it was left upen the
o

choice of the technical officers (Pavial, Erecolivae
-~

'Bngineer and DB. putta) where from samples would bhe drawn

and 1 believe being experienced officers they have acted

a8 per vules." The charyed nfficial was also examined. Qn

soticlusion of the enqguiry, the lnquivy Ofticer submitted

"“hile'-report: and on evalustlon ol Ehio matocialbn on racord

v

exonerated the officer. On receipt of Lhe rveport a ©opy B

the . ooe e -
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the same was sent to the applicant for information vide
ConA v * )
.o letter dated 23.9.1999. Yhe said letter also communicat ed
Coagad o wd g o
, 5“? digagreement wmemo.of “the Digciplinary Authority. Thoe
[ e (I v
full text of the disagreement memo of the Disciplinacy
NANLE B g

Authority is reproduced below:

"DISAGREEMENT MEMO OF THE DISCIPLINARY AUTHOKITY.

The Inquiry Officer has concluded that charges
agajinst Shri B. Dutta,

Al CON/KUGT were -
established.
Lo In this regard, I do not -agree with the
o findings of the 1I1.0. My vreasons for nnt
i agreeing with the findings are as under :-
i) It has been said that samples taken forv
' surprise check were not as per norms specified
in para 1.7-2.2 of Railways agreement, as pen
' which one sample for each 50 Cum volume of
ballaat. stack should have beon taken. Far 1 e
total quantity of ballast of 1739.973 Cum,
roughly 35 samples should have been taken., as
againat 6 samples ol surprise ehock.
) “ The gampling provided in the Conliact A eoment,
: . is bagically'for the Officer/Supervisor to Lot
check the ballast including sieve analyais anod
not.  for suprise checks, conducted by the
Vigilance,
1i) ALl the 6 samples show variation for

specifications in regard to under size ballast,
which is as high as 21.43% in one sample.

c »-= It 1is however, conceded that if the samplasg
i iﬂy- taken were more, the results would have beon

T different and gravity of charge might have come
’ 4 down. This cbservation is based on the fact
T ﬁ; that stacks varied in size from 66 Cum to 708

o ata

Cum, which is a very wide variation."

| The appiicant submitted his representation and
f

thereafter dated

e .
PR it ey o
1

a

ot
.

by order 30.11.1999/21.02.,2000 the

HRT

thority imposed a wajor penalty of reduction to a lower
Eg

ge in the time scale of pay tor a period of oune yeuar

ot

cumulative effect which will not have the effect

pogtponing the future increment of his pay. The applicant

preferred an appeal before the President of India, which
subseqguently, at

the instance

was of the respondonis

addregsed.. ... .. ..
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- .

f'aadresséd to the Railway Board and the appeal preferred
before the Railﬁay Board on 2.2.2001 is yet to be disposed

of. The applicant thereafter moved thisg Tribunal by way o1

'khé prohﬂnt O.A. whil& the matter was pending, the penally

: order'was withdrawn vide memo dated 16.10.2001. In the
‘i?Jséid.memo it was specifically indicated that the order of
W pebalty of reduction to a lower stage for a pericd of one
year with cumulative effect which would not have Lhe cllect
1 ;inlpdstponing the future increment of his pay was
" Ynéorrect and accordingly the same was withdrawn without
rejudicé. Subsequently,'vidé order dated 8.11.2001 the

t:il. (23]

\reapondents imposed the penu]Ly of reduction of pay by one
g

alag? 1n the same time scale for a period of one yeal. 1t

falso ;ndlcated that reduction of pay would have cumulative

1
< I
Lt

'~effect of postponing his future increments. The applicant

amended his application thereafter questioning the

]eg]timuuy of the penalty imposed.
’34.;”.. The. respondenta submitlted their written statement

1 .
H - )
1 %;x Ve bl

~denyiug and dlaputing the contentions of the applicant.

o
s

"We have heard Mr R. putta, leavrned counsecl for the

SAJV

pplic enL and Mr B.K. Sharma, learned Sr. counsel assisted

,'g"
o

by Mr S Sarma, Advocate, representing the respondents at

t,

length. We have already indicated the mnature of the

mat.erialh 1n support o f Lhe altlogat fann. Phyes Wi

P ST P
P rallagation that thae Appl leant. wit hout poviarming the rnleve

die D ne s e ; . _
;analysiu as per Lhe contract agreemenl: leading to the
i o . .
i payment wl bitle wan  neb proved and  antablinbued. Plye:
. 0- ‘E "" . o R
“omninalon and comamission alleged againgt the applicant

was not 'eatabllshed in the enqilcy proceeding. The Taquiry

e T . )
o S
RN - N ENIINT U . .
s \Vg Off..l.'wm_ in his pvepovlt, oo evaluat ion of  Lhe ovidonen,
A

¢ ;_.,1 .~ .
clemrly found that the samples d-awn from the stacky Lor

P R TSR

SIOEVEe. e v e




sleve

5nﬂlyéiu on 1.4.199% were tav Lrom novmg apecificd.
in para 1.7-2.2 of the Railway's contract agreement. No.CON/

I;D/ﬂ‘ddted 5.2.1994. the charge for écceptance of 193.7324

¢um und9r31zed ballast was not established on the basis of

the result of the surprise check. The 1nqu1ry Officer found

'that'another'field check eliminated the controversy.
”annlyéis, the Inquiry Officer held that the charges were

" not estéblished. 1t may be mentioned that though- tliere. was.

one charge, the Inquiry Officer for the purpose of  his
the charge into two articles and. on-

'of the materials.he exonerated the -applicant

:diaagree with the Inquiry Officer though no disagreement
oo " . .t . .
is discernible. On analysis of the entire evidence on

vecord the Dbisciplinary Authority itselt in ita disagree-

ment note conceded that if the samples wevre more Lthe

. equLs would have been different and the gravity of the

E chnrqe might  have  come dnﬁﬁ. Under Rule 10 the
ﬂ,Dlsczpl'nary Authority having regard to the findings of
Inqu1ry ‘Officer is to independently act upon
‘f?ﬁé}ﬁ;ttér. He is free to differ from the report of the
Ij;Enqﬁiry'fOfficer by citing reasons in writing and
"§~§hereafter he may remand the case to the Inquiry Officer

enguiry or he may on the bagis of the

,approprlate order. We have already indicated the full
of the purported disagreeiment, which is no

also

‘

e V@£qdlsagreement at all. The materials on record
o otherwlae. did not establish the guilt of the chavged
official."ln the circumstances, the order of penalty
imposed on the applicant 1is wholly wunjustified. The

impogition «of penalty vide order dated 30.11.199uy

210002000
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.l 02 2000 since has beepn withdrvawn, o order isg Necesgary
< _?;:'s: ’
} from this Yribunay, "We, however, Set aside ang quash (he
DY S SR E, o
‘ .order of Penalty dateg 8.11.200].
oo fq P . .
6. “IG application g4 accovdingly allowed. fPhere
,p'\.-dg.:::‘r\“' T e AN A
i :_‘ b\lmll, how ever, be no order as to costy.
W T 4“\ )
.'wlm-n
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IN THE GAUHAT! HIGH COURT

(HIGH COURT OF ASSAM, NAGALAND, MEGHALAYA, MANIPUR, TRIPURA, R

MIZORAM AND ARUNACHAL PRADESH)

WRIT PETITION (C) NO.7809/2002

PETITIONERS

(2/ 1/
1. Union of India l}
. 2. The Cha1rman, v
Railway Board, Rail Bhawan, l

New Delhi o

- 3. The General Manager/Construction,
NF Railway, Maligaon, Guwahati-11, Assam

4, The Deputy Chieff»Pers “Ofﬁg ”r/éogsé on,
NF Railway, Maligaon, Guwaham 11, Assam

By advocates : Mr S Sharma,
7:; //,:v =
- ’g; g 9

RESPONDENT

Biprajit Dutta, Assistant Engmeer/Construcnon,
NF Railway, Kumerghat, Tripura

e
P

By advocates : Mr R Dutta,
\ Mr K Paul,
Mr JP Chouhan,
Mr A Sama, -
Mr DK Dey,
tified to be true Ce
Certified to be true Cepy SEFORE
HON’'BLE THE CHIEF JUSTICE MR PP NAOLEKAR
Advocate HON'BLE MR JUSTICE AH SAIKIA
%5 Date of hearing/ judgement i : 08-0172004 *

LAC ) And order

e T tist e el

- - —
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JUDGEMENT AND ORDER (ORAL}

(Naolekar,CJ)

Heard Mr S Sharma, leamed counsel for the petitioners and Mr R

Dutta, leamed counsel for the respondent.

2 The material facts which are necessary for adjudication of the
question ;'aised {n this appeal are that the respondent Shri Bipraiit Dutta, v»hue
working as Assistant Engineer in North Eastern Frontier Railway was served with
a memorandum/ chargesheet dated 28-6-97 containing the statement of
articles of charge accqnpanied by the statement of imputation of nﬁsconduct
or misbehaviour in support of the articles of charge. After holding a
departmental enquiry on the charges served on the respondent, the Enguiry
Officer subnﬁtte%i%gxez epfggt%e)gqgﬁzamn%mﬂe grespondent from the charge The
disciplinary authority did not agree with the findings arrived at by the Enquiry
Officer and, therefore, after service of due notice as required under the
Railway Servants (Discipline and Appeal) Rules, 1968 (hereinafter shall be
referred to as ‘the Rules, 1968”) the disciplinary _author‘lty found the
respondeﬁt guilty of charge and imposed a punishment of penalty or reduction
of pay by one stage in the same time scale for a period of one year. This will
have the cumulative effect of postponing the respondent’s future increments.
Aggrieved by .the said order of imposition of penalty the respondent
approached the Central Administrative Tribunal, Guwahati by moving a petition
under Section 19 of the Administrative Tribunals Act, 1985. The Central

Administrative Tribunal entertained the petition and set aside the order passed

by the disciplinary authority imposing penalty on the respondent. The Tribuna‘l:;;

on appreciation of the materials placed on record reached to the conctusi'onz;;;:

— N .




that in fact as per the order of the disciplinary authority itself there was no

discrepancy between the reasoning and the findings arrived at by the Enquiry

| Officer as well as that by the disciplinary authority. On this finding the Central

Administrative Tribunal has set aside the order of the disciplinary authority
imposing punishment on the respondent. Aggrieved by this order passed by the

Central Administrative Tribunal the present petition has been filed,

3 | The only submission made by the leared counsel for the Railways
is that on account of the fact that imposition of penalty under Rule 6 of the
Rules, 1968 being made appellable under Rule 48, the Administrative Tribunal
could not have exercised jurisdiction to entertain and adjudicate upon the

petition filed by the respondent under Section 19 of the Administrative

Tribunal Act unless and until the respondent exhausted his remedy provided

' MG

el Hlign wount
under the relevant Rules. Section 20 of the Administrative Tribunals Act

prohibits the Tribunal ordinarily to admit an application unless it is satisfied
that the applicant had availed of all the remedies available to him under the
relevant service rules as to redressal of grievances. The phraseology used in
this section clearly indicates that ordinarily the Tribunal shall not exercise the
jurisdiction of entertaining the application under Section 19 unless it is
satisfied that alternative remedies available to the claimant have been
exhausted by him. The restriction imposed under Section 20 has to be followed
and adhered to by the Tribunal ordinarily, but that does not take away the

jurisdiction of the Tribunal to entertain an application even if the claimant has

 not exhausted the remedies provided under the relevant Rules. It is a rule of

discretion and the discretion is left to the Tribunal to entertain or not to
entertain an application where the remedy as provided under the relevant

service Rules. The words used under Section 20 puts a balance on the side of

MEPAE S
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not entertaining an application ordinarily when the alternative remedy is
provided under the relevant service rules and it is in the exceptional
circumstances of cases the Tribunal can exercise jurisdiction to entertain an
application under Section 19 although the claimant has not exhausted the
remedy provided under the relevant service rules. In the present case exercise
of jurisdiction by the ‘Tn'b@unal in entertaining the petition filed by the
respondent cannot be said to be an exercise beyond the competence of the
Tribunal,when the Tribunal has entertained the petition,and\we do not find any
infirmity in the order passed by the Central Administrative Tribunal, We cannot
say that exercise of jurisdiction by the Tribunal is not a proper exercise of the

discretion by the Tribunbal in the facts and circumstances of the present case.

4. In view of the above, the petition stands disposed of. However,

there shall be no‘ﬂordérig&@o%?cogstééﬁ L.ount
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CLNTRAL ADMINISTRATIVE TRIBUNAL
"GUWAHATI BENCH

Onglnal Application No 2 of 2005

* Date ot declsion: This the 6" day of “March 2006

‘,General Manager/Con s Ofﬁce
N.F : Railway, Maligaon, ‘
GuwahJatl 781 011. . Applicant

By Advocate Sri K. Paul.

‘ _:‘ - Versus -

... The Union of India, ' _ -
t-Represented through the General Manager, :
N F. Railway, Maligaon,

‘Guwahati — 781 011.

4.0 2. * The General Manager/Con, . ;
‘ N.F. Railway, Maligaon,
Guwahati - 781 011.

30 Principal Chief Engineer
< .. ., N.F.Railway, Maligaon,
L ' Guwahati - 781 011.

i 4 Chief Personnel Ofﬁcer. B

~ %" N.F. Railway, Maligaor,
‘{4~ Guwahati - 781 011.

: ChxefEngmeer (Con-2:,
: N.F. Railway, Maligao:i,
_ Guwahatx 781 011.

" 7 6.7 Dy. Chief Personnel Officer (Cun),
o * N.F. Railway, Maligaon,
-4 - Guwahati - 781 011. T Respondents

yiAi:(_IVOgate Mr S. Sarma, Railway Counsel.

PP

seccsssncesee

o T mnag

Certified to ©™ ™"

Advocate
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SACHIDANANDAN, VICE-CHAIRMAN (D) -

The applicant is working as Assistant Executive Engineer,

under the respondents’ establishinent. He was issued with a

memorandum of charges on 28.8.1997. The DPC for promotion of the
applicant as Executive Engineer was held on 17.4.1608. It is also

_averred in the O.A. that seme juniors of the appiicant were aiso
promoted as Lxeculive Engineer. Ilowever, the respondents nad
madépt&d the sealed cover procedure in the case of the. applicant. The
. grievan‘ce of the applicant is that the applicant was fully exonerated
' "_.'}'.ff(.)‘mvthe charges by this Tribunal by order dated §.5.2002 passed in
is entitled for

-the applicant

0.AN0310 ot":_y2_(_)01‘ and therefore
- promotion to the post of Exccutive Engineer. Being aggrieved by the
e applicant has filed the present O.\.

~ inaction of the respondents th

seeking the following reliefs:
“In the premises aforesaid, it is therefore, prayec for
s Hon’ble Tribunal may be pleased

that the Lordships of thi
r the records and after

to admit this application, call fo

nd upon'perusa‘l of the recorcs be

hearing the parties a
irect the responde
piicant and to give
quential benefits an

pieased to d ats to open the sealed cover
in respect of the ap him promaotion in
1998 along with all other conse d/or npe
pleased to pass auy such furtner or other orderford=rs as

your Lordships may deem fit aud proper.”

tiied a detailed written stat_ément

The respondents nave

“.contending that the currency of the panel in the said DPC expired
before the completion of the disciplinary proceedings initiated ayainst
_the applicant and therefore tne cealed cover was not opened. The



ap,plic‘ant was considered for promotion in the subsequent DPCs heid
in 2000, 2001, 2002 and 2003 but the applicant was not found fit for

T i fery .v.z,:‘-:. . ; . .
~~,~P¥'2"§9t¥9{‘ c‘,lu.e to below bench marking and the vigilance case

~instituted at the instance of the S.P., CBI. Therefore, the sealed cover
e . ove

Tt FELERT S

“"'qf_t{:'}ﬂxéfabbl_ican't could not be opened.

. .. -~
PO ; .
AR [ # 2953 SRENCDIF S N .

f Pl 'y § - L B i .
bty o Mr K. Paul, learned counsel for the applicant and Mr S.

.. Sarma, learned Railway Counsel are present. The learned counsel for

the parties have taken us to various pleadings and materials placed on

record..
L ta 1, Ly Lo , - , X
4. - We have heard the learned couunsel for the parties and
i ory, ,_";5-‘;, . _ C ) ) : ) .
- their arguments and given due consideration. The crux point to oc¢
M

3 2 -

- no A . - e v 1" . H .
" considered is regarding “opening of the seaied cover adopted in the

"ot DPC héld in the year 1998” and this Tribunal by order dated 9.5.2002

~

“in 0.A.N0.310/2001 had exonerated the applicant from the said
i
LN PP s : e R . . ) ..
charges. It will be profitable to quote hLere the operative portion of ine
P L

'+ order dated 9.5.2002:

Afaesw o We have already indicated the full text of the
purported disagreemen ¢, which is no disagreement at all.
The materials cn record also otherwise did not establish
the guilt of the charged official. In the circumstances the
order of penalty imposed on the applicant is wholly
unjustified. The imposition of penalty vide ‘order dated
10.11.1009/21.2 2020 since has been withdrawa, no order
is necessary from this Tribunal. We, however, sel aside
and quash the order of penalty dated 8.11 .2001."

KS;)

~ The matter was taken up before the Hon'ble Gauhati Hign
" Gdurt in Writ Petition (C) No.7809 of 2002 and by order dated
.8.1.2004 the Hon’ble High Court has aiso upheld the decision of tnis

Téibunal and the order dated 9.5.2002 in 0.AN0.310/2001has become




Ao

.- i final. The operative portion of the order of the Hon'ble Gauhati High
“« .Court is worth quoting:

D1ty eveseenes In the present nase exercise of jurisdiction by the
Tribunal in entertaining the petition filed by the
respondent cannot be said to he an exercise beyond the
o competence of the Tribunal, when the Tribunal has

+ ... . entertained thre petition and we do not find any infirmity in

the order passed by the Central Administrative Tribunal.

RO We cannot say that exercise of jurisdiction by the Tribunal

i et is not a proper exercise of the discretion by the Tribunal
o in the facts and circumstances of the present case.

T i

S Sty ot :

. o : - In view of the above, the petition stands

g el [PILSIEER I 1 S ' "
sy ¢ disposed of. However, there shall be no order as to costs.

\
6. . - The contention. of tie respondents is that there are

it subsequent proceedings against, the applicant and therefore, the

'sealed cover could not be opnned. We are of the view that it is not in

Y7V "conformity of the legal pos. ‘ou since the cloud that was prevaung
A

g".—vrz' -

N L O DL N . . . . , .
. “prior to 1998 when the DPC was held and the applicants selaction

“Applicant if he is otherwise fit for promotion. The Hon'ble Supreme

- !'C,.(;)'Urt in ‘Anand Kumar Vs, Prem Singh and others, 2001 SCC (L&S)

"7 749 and S.N. Dhingra and others Vs, Union of India and others, (2001}

Chin s
.~
'

4 |
" considered since if at the relevant tume the applicant was eligibie he

2y

"3 SCC 125, has held that the DPC at the relevant time has to be

would have been promoted at that point of time and therefore the

‘sealed cover procedure is being adopted. The benefit of this shouid pe

o

_given to the appiicant.

7.0 Thercefore, we are of the considered view that in the racts
and ciccumstances of the case the seaied cover has to be openad and

N T R T . . oo . , ) s
7 the applicant lias to be promoted if he is otherwise found fit DYy




T

;/}mokﬂm o
hd-if-found' eligible hold a Review DPC within a time frame of - three

_mon;.’hé from the date of receipt of a copy of this order and

communicate/report the same to the applicant.

3d/ VICE CHAIRMAN(&)

Sd/ VICE CHAIRMAN (D)

wate of Application ; /- 2.0 6

.......... .. ".".“j"".
£3ate on which copv is ready ! ... AR .

Date oo whict copy i celivered 3 £.2% c?uﬁ S
Gortifieo 10 be 1 1o copy

TS,

Secti- b e p/-?(judl) - o
¢ mu Beneh

Gum
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O QRDER o 2120000 nee,)

Shii 'lf»i]'lr:!jil Profta, ANUNACORSTLOL on being empancelled
for promation to Senien Seale on ad-hoe Tasis s promoled to
sroscdde - onoad-hoe basis as NEN and posted i Construclion
Organisation under Gl CONINEL G,

Shui Duta s promoted to S Scaletad-Noc) on nolional basis

from the date hiz pungor ]‘,!’f"!n'\?'.‘t‘-(] (oo Sr.Seale(ad-hoe) e, 20-04-98

and actuad wienctary benahit wall be given fo lam frem’ the dite e

——

lakes over (he charge i the Nr.Scale post_on ad-hoe hasis,

sho Dufte 1 aiea to be given monctary benelit of 80%%
apgradation for piocement i lugher seale Re 80002 275-13500/- w.e.f,
DA00-2003 -

CThis tssues wilh the approval of Compelun Auhority.
/4/(’\17&

SR Seneupla)

APOITIAY,
_ , For GENMERAL MANAGER(D
CNOLRARE PO Dale. 02-00-006
Copv for information and necessary aclion Lo - ‘ JM

CINICONAL G S

3 ]" FLOPOOVOCECON-ZN LG ‘
OFASUCACONMLG., Dv.CP )f"‘(')'r“l"i\*ii %
JPPS 10 Gl (i\lt((\.\; ARY 1o AGAL PR Lo PUL

S OSNEFROA NI H'().-\..!‘\!I'Ri',_U.I\-JI'I\!\.:H|:'NH,(.;. §

().UI fcer c‘t‘maccnwd.. ~p ?

Af \ﬁfv :

i\ *

(8P Sengupla )

APOICGAZ, o

FFor G NI Y \1 MANAGER{P) ;

Eertified 16 be true Cépy '

Advocéw /(y(n/
P ' -

{ QA/ lc; Uﬂﬁv .
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To Date 02-06-2006
The General Manager/Con -
N F Railway Maligoan GHY 11

Respected Sir,

Sub: Assuming the charge of Senior Scale post as
Executive Engineer in construction organization of N F Rly.
wef 02-06-2006 |

Ref: GM/P/MLG'S Office Order no 21/2006 (Engg)
under letter reference No E/283/31 Pt-XVIII(O) Dated 02-
06-2006 |

-Apropos the GM(P)’s order.no as referred above |
here by assume the charge of XEN/CON under GM/CON/
N F Railway Maligoan wef 02-06-2006.

~As the order of promotion is to be effective from 20-
04-1998 I would request you-please take necessary action
for fixation of my pay etc from 20-04-1998 as per extend
rule & guide line of Railway Board for making all payments
at an earliest and oblised there by. |

- ‘Thanking you with due regards.

Yougs faiss

( BIPROJIT DUTTA ); 1;
EXECUTIVE ENGINEER/CON
PLANNING Maligoan GHY-11
Copy forwarded for kind information & necessary action:pl. .
- (1) Secto GM/NF Rly & GM/CON/N F Rly |
(2) PPSto GM/N F Rly & GM/CON/N F Rly
(3) PrCE, CPO,CVO,CE/CON-2/MLG
(4) FA& CAO/CON/M&G,_CE/CON/ 1,3,4,5,6,77MLG
mmmms  (5) Dy CE/CON/PL,Design,Genaral, Tender I ii,Survey
N Dy CPO/CON/MLG & All field Dy’s.
,\‘gwﬂ (6) GS/NFROA,NFRPOA NFREU NFRMU/MLG
Q\S" ;

€ertified .o be true Copy
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Certifieq

BHAERURE-

To . <2, -

The General Manager,

(For his kind personnel attention)
N.F Railway, Maligaon,
Guwahati-11. -

" Date 25-09-2006

(Through proper channel)

Sub:  Prayer for justice through implementation of Hon’ble CAT/GHY judgment in to-
to vide OA~02/2005. : o

Ref (1) Your Office Order No.21/2006(Engg ) dated, 2.6.06. :
(2) Rly.Board’s circular No.14/93 under letter No.E(D&A)92RG-6-149(B) .
dated 21/22-1-93. ' o ‘

Most Respected Sir,

1 have the honour to state you that the Hon’ble CAT/GHY had made clear
judgment on 6" March’ 2006 under para NO.6 with reference to Hon’ble Supreme Court
judgment in “Anand Kumar Vs Prem Singh & others 2001 SCC(L&S)742 &
S.N.Dhingra & Others Vs Union of India & Others (2001) 3 SCC 125 that all the benefit

is to be given retrospectively to the applicant if the applicant was eligible at the relevent
time of DPC’1998. ' '

The matter is also highlighted in Rly. Board’s Circular No.14/93 under para No.3
regarding payment of arrear Bill when the employee is exonerated beyond doubt. In my
case the enquiry officer found that no charges were established which was confirmed
through the judgment of Hon’ble CAT/GHY on OA 310/2001 and also upheld the said
judgment by Hon’ble High Court/GHY against writ petition No.7809/2002 of Railway.

That Sir, the punishment was imposed forcefully to deprive an innocent Railway
employee from his due promotion which was established through the number of
judgment of Hon’ble Court as already highlighted.

Under the above circumstances may I request you please arrange to make
payment of Arrear salary Bill w.e.f 20.4.1998 to give proper honour of Hon’ble Court
judgment & Rly Board’s Circular and oblige thereby. RN

Thanking you with regards.

DA : As above.

(B. DUTTA)

Executive Engineer/Con,
\g/ NJFRly, Maligaon .
Copy to Honble CRB &NV C for kind information & nacessesary action please. This is
with reference to my earledr letter dated 28/21-02/04-06 & 01-66-2006 regarding Justice.

io be trye Copy

Advocate
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Northeast Frontier Railway

4\

Office of the
General Manager (P),
- Maligaon, Guwahati —11.
No. E/112/21/CON Pt.V  Dated: 31.10.2006

To o
GM/CON,

N. F. Railway,

Maligaon.

(Atténti_on: Shri A. Saikia, Dy.CPO/CON)
Sub: Promotion to Sr. Scale — Shri Biprajit Dutta, XEN/CON (Adhoc)
. Ref: GM/CON’s Ietter No. E/174/CON/(CAT) dated 26 10.2006.

Shri Biprajit Dutta, was ordered to be promoted to Sr. Scale on adhoc basis as
XEN and was posted under GM/CON vide this office order No. 21/2006 (Engg),
endorsement No. E/283/31/Pt.VIII (O) dated 02.06.2006. It was also indicated in the
said order that Shri Dutta is promoféd to Sr. Scale on adhoc basis, on notional basis,
from the date of his junior promoted to Sr. Scale (Adhoc) and the actual monetary

benefit will be given to him from the date he takes over the charge of the Sr. Scale post
on adhoc basts

As Shri Dutta has not shouldered the higher responsibility of the post of Sr, Scale
from 20.04.98, the question of giving him the monetary benefit does not arise jn this
case. Moreover, the promotion to Sr. Scale is on adhoc basis.

Shri Dutta may be informed accordingly.

(S. P. Sengupta)
APO(Gaz) v
for General Manager (P).

chtffi’cg\r%“%é/ruc | Cepy

Advocate
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R R.B.E. No. 14/93

'ob

Subject : Promotion from Group 'B' to Group 'A' and within
Group 'A' of Railway Officers against. whem.
disciplinary/Court  proceedings are pending -
Procedure and guidelines to be followed.

No. E(D&A) 92RG6-149(B), dated : 21.1.1993

In supersession of all instructions contained in Board's letter No.
E(D&A)88RG6-21, dated 21.9.1988 [Bahri's RBO 1988-1I, 244 (RBE
211/88) & 2.7.1990 on the above subject, the procedure and guidelines

- Jaid down below shall be followed in the matter of promotion from Group
'B' to Group 'A' and with in Group 'A' of Railway Officers against whom
disciplinary/Court proceedings are pending.

2. Cases of Govt. to whom Sealed Cover Procedure will be applicable
- At the time of consideration of the cases of Government servants for
empanelment, details of Government servants in the consideration zone
for promotion falling under the following categories should be specifically
brought to the notice of the Departmental Promotion Committee :-

(1)  Government servants under suspension,;

(i)  Government servants in respect of whom a charge-sheet has
been issued and the disciplinary proceedings are pending;

(1if)  Government servants in respect of whom prosecution for a
criminal charge is pending. : :

2.1 Procedure to be followed by DPC in respect of Govt. Servants
under cloud — The Departmental Promotion Committee shall assess-the
suitability of the Government servants coming within the purview of the
circumstances mentioned above alongwith other eligible candidates
without taking into consideration the disciplinary case/criminal
prosecution pending. The assessment of the DPC including 'Unfit for
Promotion' and the grading awarded by it will be kept in a sealed cover.
The cover will be superscribed. Findings regarding suitability for
promotion to the grade/postof ................... inrespect of Shri .....................
...................... (name of the Government servant). Not to be opened till the
termination of the disciplinary case/criminal prosecution against Shri ........
.................. "The proceedings of the DPC need only contain the wote "The
findings are contained in the attached sealed cover". The authority
competent to fill the vacancy should be separately advised to fill the
vacancy in the higher grade only in an officiating capacity: witer ﬂ!le

Certified :o be true Copy

Advocate
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findings of the DPC in respect of the suitability of a Government servamt
for his promotion are kept in a sealed cover.

2.2 Procedure by subsequent DPCs — The same:procedure outlined in
para 2.1 above will be followed by the subsequent Departmental
Promotion Committees convened till the disciplinary case/criminal
prosecution against the Government servant concerned is concluded.

3. Action after completion of disciplinary case/criminal prosecution —
On the conclusion of the disciplinary case/criminal prosecution which
results in dropping of allegation against the Government servant, the
sealed cover or covers shall be opened. In case the Government servant is
completely exonerated, the due date of his promotion will be determined
with reference to the position assigned to him in the findings kept in the
sealed cover/covers and with reference to the date of promotion of lis wext
Junior on the basis of such position. The Government servant may be
promoted, if necessary, by reverting the junior-most officiating person. He
may be promoted notionally with reference to the date of promotion of his
junior. However, whether the Railway servant who has been promoted, as
mentioned above will be entitled to any arrears of pay for the period of
notional promotion preceding the date of actual promotion, amd if $0 @
what extent, will be decided by the appointing authority by taking into
consideration all the facts and circumstances of the disciplinary
- proceeding/criminal prosecution, where the authority denies arrears of
salary or part of it, it will record the reasons for doing so. bt i ook
possible to anticipate and enumerate exhaustively all .the
circumstances under which such denial of arrears of _salary or part of
it may became necessary. However, there may be cases where the
proceedings whether disciplinary or_criminal , are, for example
delayed at the instance of the employee or_ the clearance in_the
disciplinary—preceedings or acquittal in the criminal proceedings is
witl'benefit of doubt{or on account of non-availability of evidence due
to_ac ibutabl€ to the employee etc. These are only some of the

circumstances where such denial can be justified.

3.1 If any major penalty is imposed on the Government servant as a
result of the disciplinary proceedings or if he is found guilty in the
criminal prosecution against him, the findings of the sealed COVET/COVErs
shall not be acted upon. His case for promotion may be considered by the
next DPC in the normal course and having regard to the penalty 1mposed
on him.

3.2 However, in the case of ad-hoc promotions from Group B' to
Group 'A' and promotions within Group 'A' (Upto and including
promotions to SA Grade) those imposed with the minor penalties censure,
stoppage of passes/PTOs, recovery from pay and withholding of

R
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IN THECENTRAL ADMINISTRTIVE TRIBUNAL, GUWAHATI BENCH,
‘ GUWAHATL

0.A.No. 20 of 2007.

Sri Biprajit Dutta... Applicant.
-Vrs-

Union of India and others. ..Respondents.

IN THE MATTER OF:

WRITTEN STATEMENT BY THE
RESPONDENTS.

®

The answering Respondents above-named most respectfully sheweth:

o

1. That the answering Respondents have gone through the copy of the application
filed by the above named Applicant and understood the contents thereof. Save and_;rexc‘é'pt

the statements which have been specifically admitted herein below or those which are

borne on records all other averments/allegations made in the application are hereby

emphatically denied and the Applicant is put to the strictest proof thereof.

2. That for the sake of brevity meticulous denial of each and every

“allegation/statement made in the ‘appliéation has been avoided. However the answering

Respondents confined their replies to those points/allegations/averments of the Applicant
which are found relevant for enabling a proper decision on the matter.

3. That the Respondents beg to state that for want of the valid cause of action for the
Applicant the application merits dismissal as the application suffers from wrong
representation and lack of understanding of the basic principles followed in the matter as

will be clear and candid from the statements made hereundér:

4, That with regard to the paragraphs 4.1,4.2 and 4.3, it is stated that the averments
of the Applicant are admitted only to the extent of their admissibility in records.

5. That with regard to the statement made under para 4.4 in the O.A. it is stated that

the praver of the Applicant in O.A No.02/05 was to open the sealed cover and give him
promotion to the senior scale from the date of his _;umor promotcd in the year 1998 along
with all consequential benefits. The Hon’ble Trxbunal set aside the order of punishment
imposed following the memorandum of major penalty charge sheet issued on 28.6.97 to
Contd......... P/2..the...
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the Applicant. The Hon’ble CAT’s order was upheld by the Hon’ble High Court by order
dated 8.1.04. Since another Disciplinary Proceeding was impending against the Applicant
and a memorandum of minor penalty charge was issued on 10.5.04 the sealed cover could

nct be opened.

6. That with regard to the averments made under paras 4.5 and 4.6 of the O.A. itis

stated that the Respondents complied with the Hon’ble Tribunal’s order dated 6.3.06 and
opened the sealed cover wherein the DPC considered him fit for promotion to the Senior

Scale as Executive Engineer and the Applicant was promoted to Senior Scale on adhoc

——n

basis notionally from the date his junior promoted to the Senior Scale on adhoc basis _i.e

from the date 20.4.98 and his Pay and Allowances etc. were given him from the date he
\_\/ﬁ : J—

shouldered the responsibility in the higher grade post in accordance with the Railway
Board’s order No E(NG)I-2005/PM-1-34 CC dated 23.2.07 and thus the orders of the
Hon’ble Tribunal mentioned above was complied with by the Respondents.

Photo copy of the Board’s above letter is enclosed as ANNEXURE-A. ‘

7. That with regard to the averment made by the Applicant under para No.4.7 of the
CQ.A. it is stated that the Applicant got the benefit of promotion to the Post of Senior
Scale, Group-B on adhoc with effect from 20.4.98 on notional basis and the payment of
Pay and Allowances etc. had been paid to him from the date he shouldered the higher
responsibility ie. from 2.6.06 admissible as per Rules according to Railway Board’s

" Circular mentioned in the foregoing para i.e Para-6.

8. - That with regard to the averment made by the Applicant under para No. 4.8 it is.

stated that the competent authority who considered the case of the Applicant for
promoting him to the Senior Scale in the capacity of Executive Engineer on adhoc basis
in the sealed cover system following the orders of the Tribunal mentioned above did not
find it justified towards granting the arrear Pay and Allowances to the Applicant for the
period from 20.4.98 to 1.6.06 as he had not actually shouldered the duties and performed
the responsibility of the higher grade post to which he was promoted on adhoc basis. The
decision of the competent authority was taken comprehensively on the strength and face

of the Railway Board’s Circular mentioned above under the ANNEXURE-A.

9. That with regard to the averment made by the.Applicant under para 4.9 in the
O.A. it is stated that the Respondents offer no comments so far the matter relates to the

fact supported by records.’

Contd........ P/3..That...
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10.  That with regard to the averment made by the Applicant under paras 4.10 and
4.11 in the O.A the Respondents reiterate their submission that since the Applicant did
not shoulder the higher grades’ responsibilities in the post of Senior Scale as Executive
Engincer, Group-B adhoc from the date of 20.4.98, his claim for Pay and Allowances in
the said higher scale is not admissible although a proforma benefit was given to him from
the date he was given the promotion on adhoc basis i.e. from 20.4.98. The Applicant in
0.A. No.02/2005 prayed for only consequential benefits like arrear Pay and Allowances
vide its order on 6.3.06. Hence, raising of the issue for consequential benefits of arrear

Pay and Allowances is not tenable in the eye of law by filing the subsequent Court case.

11.  That the Respondents respectfully submit that this Origmal_ Application of the

"

:-3 e Tt

Bhaglorprs

Applicant suffers from Res-Judicata, Waiver, Acquiescence and Doctrine of Lapses and

Laches.

12. That it is submitted that the actions in thé matter of granting promotion to the
Applicant “by openihg the sealed cover system” as directed by the Hon’ble Courts of law
and taken by the Respondents were quite iegél, valid and proper and have been taken by
the competent authoriﬁes with proper justification and after due application of mind and
on all careful cons1derat10ns and, hence, the present case of the Applicant is based on
wrong premises and suffers from misconception and rmsreprcsentatlon of laws and rules

on the subject.

13.  That in view of what have been submitted in the foregoing paras of the Written
Statement none of the grounds for relief as mentioned in para-5 of the Applicant and
relief sought for in paragraph 8 of the Application are not substantial under law and fact

of the case-and the Applicant’s prayers are liable to be rejected abinitio and in limine.

14.  That the Respondents‘ respectfully submit that no unfair action was caused to the
Applicant and there was no violation of any sfatutory rules or prevailing procedures.
Whatever action taken agamst him were all taken within the ambience of law and
framework of the Raﬂwys own set of Rules.

15.  That the Respondents humbly submit by reiterating the submission in the
foregoing paragraph that the present O.A having no merits is liable to be dismissed with

cost.

Contd......... P/4 .That..
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16. That under the facts and cneumstances of the case as stated in the foregoing

- paragraphs of the Wr1tten Statement the instant apphcatlon 1s not mamtamable in 1aw and

fact of the case and hence liable to be dlsrmssed

| 17. - That the Respondents crave leave. of this Hon’ble Tnbunal to ﬁle Addl Wr1tten

Statement/Re-Jomdel if any, for the ends of Justice.

. —VERIFICATION—

L Sri P'm ......... kw%mﬁf« ........ S/o....[??&:# ....... ‘ﬁfmghv....._.‘..aged‘

about.....44....years, -working in the capamty of. J&c &Pﬂ/%a SW ....... N.F Rallway,-
Maligaon, do hereby solemnly afﬂrm and venfy the contents of paragraphs ...... t0......

are derlved from the records and 1 believe them to be true to my knowledge and

_,vmformanon and that I have not suppressed any material facts and the paragraphs to

are my humble and respectful submlssmn before this Hon’ble Tnbunal

‘ And I'sign this VERIFICATION on this.. %2 th day of ..

Place Guveahati.. '

Y e

SIGNATURE OF THE DEPONENT
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- Central Administrative Tnbunal
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Sub:- Rectificatioh of admmlstr@tiyaﬁrroré - Grant of proforma™

promotion - Paymant-o rronra=ich’ble Apax Court's
Judgement dt.21.09.2008,

v Tor GENFR,

. A copy of Hon'ble Supreme Court's judgement dt.13.08.1897 in Civil Appeal
N0.8904 of 1994 (Union of India & Others Vs. P. O. Abraham & Others) uphalding
the provisions of para 228 of IRZM, Vol. |, 1989 regarding ron-payment of back
wages on proforma promotion was crculated to the Railways alongwith this
Ministry's letter  No.E(NG)-2002/PM1/16 dt02.07.2003. The validity of these
Mstructions has again been upheld by Hon'ble Apex Court recently in Civil Appeal
N0.4222/2006 arising out of SLP(C) N0.23021/2005 in Union of India (through
General Manager, Northern Railway & Others) Vs. Shri Tarsem Lal & Others in their
judgement dt.21.09.2006. A copy of the above judgement is sent herewith for

information and guidance.

Please acknowledge receipt. | T B M(N\« S
Spreem——— gl .
| Office of the (Chander shakhar)
. " Qenecal Manager Dy. Director, Estt,(NG)I, .
) y DA: As above, — | | Rallway Board,

QA Ty N, \/‘T'
@W M ){"§§NO. E(NG)I-2005/PM1/34C.C. v UY\MZ AL .

—

. Cabe ow Delhl. Datad  2°3.02-2007
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IN THE SUPREME COURT OF INDIA

Civit Appeal No, 4222 o 2000
(Arising out of SLP (C) No. 23021 0f 2005)

. Appellants: Union of tndia (UOJ) and Anr.
vV )
Respondent: Tt~ Lal and Ors..

JUDGMENT .
Arijit Pasayat, J. ‘

Lcave grunted. ‘
Union of India and its functionaries call In question correetnedys of the judgment
rendered by a Division Bench of the Punjab and Haryan: High Court distnissing the writ
petition filed by the present appellants and affiraing the order of the Central
Administrutive Tribunal, Chandigach Benely, Chundigurh (In short the 'CAT"),

Background fucts in a nutshell arc as follows;

Respondent filed the Original Application claiming that ho was entitled to puy ane!
allowance from the date on which proforma promotion was given ond not from the date
of actual promotion. Appollauts relicd on ciroular dated 15/17 September, 1964 to

contend that the claim was untenable, .

According to CAT the only question which was to be decided was whether the

respondent was entitled for his pay and allowance from August, 2001 on which date he

was actually promoted as M.C.M. or with effcet from 9.9.1997 from which date he hus
been given promotion on proforma basis. Appellants dened him the arecurs with effect
from 9.9.1997 on the ground that he hns not worked on the promotional post during the
suid period and as such ho was not entitled for the revised puy from that date. Reliance
was placed on paragraph 228 of Indian Railway Establishment Manual (in short 'TREM')
Volume I dealing with employces who have Jost. promotion on account of administrative
error. It inter alia provides that in such cases the pay should be fixed on proforma basis
and e enhanced pay was (o be allowed from the date of actual promotion and no asrears
on this account was to be paid fox the pust period as he did not actually perfonu duties
and responsibilitics of the higher post. The Tribunal relying on a decision of this Court in
Harbang Singh v. State of Puninb and Org, (1995 Supp. (3) SCC 471) held that the stand
was unsustainable, Tribunal's order was assalled before the High Court,

The High Court as noted above dismisged the writ petition telying on the
judgment in Harbans Singly's cusc (supra).

Learned Counsel for the appellant submitled that the view of the Tribunal ns
afTirmed by the High Cot t does not reflect the correct position in law. Para 228 of {REM
was pressed into service t¢ ~ontend that the Tribunal or the High Court in the instant caso
did not express any view 1 the legality of the provision. The CAT and the High Courl
merely rclied on 1larbans Singh's clise (supra) without indicating as to how the factual
. scenatio of that case has any application to the facts of the present case.

-1-
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CThere s no appearanee on hehatf of the respondent in spite of notice.
 Para 228 of IREM réuds as follows:

“33%. Frroneous Promotions (). Sometimes due to administrative crrors, staff are
‘over, looked for promotiorn to higher grades could either be on account or wrong

o " assignment of relative seniority of the cligible at the time of ordering promotion or .

same other reasons. Broadly, loss of seniority due to the administrative errors can

be of two typusT

. i. Where a person has not been promoted at all because of administrative error, and

i, Where a person has been promoted b« not on the date from which he would
' have been promoted but for the administrative error, : .

Rachsuch case should be dealt with ‘on its merits. The staff ' who have lost .
. promuotion” on pecount of sdministrative crror should on’ promotion be assigned
I .. correet seniorily vis-d-vis thoir juniors alrcidy protavled, irrespective of the date of
o promotiont Pay in the higher grade on promotion may be fixed proforma at th‘fg

+ . proper time. The cnbunced puy may be aliowed from the datc of actual promotion.

- . . No arreurs on this account shall be payable as he did not actually shoulder the duties

-
1

.+ and responsibilities of the higher posts.” -

. i Ihis Court hgs occasion to deal with the same issue in Union of India and Ors. v.
' ' 3‘,'(,_)#”[}}71;;\[3_,3;31_51:)(1 _Qrs, in C.A.°§904 of 1994 decided on 13.8.1-997.‘111 that case tho
"+ appeal wag filed ngaingt the arder of the Drnakulum Benoh of CAT. Rebunce was placed

'15/17 September, 1964 which inter atia provided as follows: ~ . Y
, ' . p : Y _ o

“No m'rcm"s';‘oi.i':,thia neoount shall be payable ‘as he did ot ;xétual}’y .
shoulder the dutics and responsibilities of the higher post.” - e .
" One Beneh of CAT Dold that cluuge 10 be ir;{/alid.' But in M}xm@;lillm%ﬁ@ﬂﬂ( -
Manages, Northern Rujbways, New. [l v, Avingdh Clandrn Chadlp_ond_ Qra.

(1990(3) SCC 472) the view was held to be not correct. The order.in Abraham's case
(supra) readg as follows: - S : . e

¥
¥

“This appeal i3 directod aguinst. the’ order-of ‘the Central Administrative -
Tribuital, Ernokulat Benehi, in 0.4, No. 649/90 dnted 30th Scptember, 1991,
Though the appeal-challenges the ordér inits entirety. Mr. Goswami, learned
senior counsel for the appellants, fairly stated that the appeal is now confined
only to the payment of back-wayes ordored 1o be givc'lx} by the Tribunal.

.
.
-

By the order under appeal, the Tribunal has allowed the application which
. challenged the Railway Board Circular dated 15/17 September, 1964, Tho sald
. Cireular inter alin, conlaing the following clause: | St e

No arrcars _611 this accouit shall be puynble as hic did not acually ‘shoulder the’
- duties and responsibilities of the higher posts. ' '

Consequent to the deletion of the above clause, further directions were given. T

I.earned Counse} submits that the clause, which has been directed to be

- — —_ Ce e e e S e e - o

by the Union of India and its Functionaries in that case on Ratlway Board's Circular dated i
! ' R
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‘ removed. is in accordance with the judgment of this Court in Virender Kumar, '
" Geperal Manager, Northern Rujlways, New Dolbi v. Avinash Chandra Chadba
and Ors, (1990(2) SCR 769). This Court, in that casc, held on principle of 'no

w»  work no pay' that the respondents will not-be entitled to the higher salary as
: ‘ thcy have not actually worked in that post. The clause, which has been

‘ : a dirceted to be deleted by the Tribunal, being in consonance with the ruling of ,

’ _ this Court, we are of the opinion that the Tribunal was not right in directing, o

o the dleletion of that clause. Accordingly, to that extent thig appeal is nllowed.

The result is that the respondents will be given deemed promotion, it any,

L _ hefore retirement ‘and also the .benefit in the matter of fixing pension. No

Looocoste” R - ' R c .

L "in 'viéw of what has been stated in Virendra's case (supra) and P.Q A § u

. [ . .case (supra), Tribunal ond the High Court were not justificd in granting. relief to. the
.7 respondent. Reliince on*Harbana Singlls case (supr) was uncalled for, The orders are sot

o ’ aslde. The appeal is allowed but in the circurstances without uny ordens as 1o costs, :

Ty
i

p

P

L o - o T T e T
. - | , (ARUIT PASAYAT)

'S ) PR o ‘ K . ' ) [ . . : . A .
~ o' o, NewDelhi? ‘ Sd/eiivnrnnnid
"~V September 21,2006. ' (LOKESHWAR SINGH PANTA)
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BEFORE THE CENT} TIVE TRIBUNAL
G WAHATI
O.A. No. 20 of 2007.
Shri Biprajit Dutta ... Applicant.
-vs-
The Union of India & Ors. ... Respondents.
REJOINDER FILED BY THE APPLICANT TO THE
WRITTEN STATEMENT FILED BY THE RESPONDENTS.
1. That the applicant has received a copy of the written statement filed

by the respondents in the aforementioned Original Application.  The
applicant has gone through the same and has understood the meaning of the

contents thereof and begs to file his rejoinder. In this connection, the

applicant respectfully states that the Hon’ble Tribunal on 22-06-2007 was |

. pleased to fix the aforesaid case for hearing on 13-07-2007. The respondents

filed their written statement on 22-06-2007 in the aforesaid case. In the copy -

* of the written statement furnished to the applicant, the document marked as

ANNEXURE-A, which is a copy of the Railway Board’s Circular dated 23- -

02-2007, was not affixed. Later on, the applicant collected a copy of the said

document (Annexure-A), from this Hon’ble Tribunal on 26-06-2007. After

going through the said document marked as Annexure-A to the written

statement, the applicant felt it necessary to submit a rejoinder. Hence, this

application seeking permission of the Hon’ble Tribunal for filing rejoinder

"to the written statement of the respondents in the aforesaid case. If the

D
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Hon’ble Tribunal is graciously pleased to accord permission, this application

may be treated, as the rejoinder itself.

] direction towards the respondents to release the arrear salary of the applicant

w.e.f. 20-04-1998 till 01-06-2006 in the post of Executive Engineer, Senior

Scale. It may be pertinent to mention here that by the impugned order dated

31-10-2006, the applicant’s claim for monetary benefit/arrear salary in the |

- post of Executive Engineer, Senior Scale, w.e.f. 20-04-1998, has been

rejected by the respondents.

" gtated that the Hon’ble Tribunal set aside the order of punishment imposed

following the memorandum of major penalty charge sheet issued on 28-06-

1997 to the applicant. The Hon’ble Tribunal’s order was upheld by the
Hon’ble High Court by order dated 08-01-2004. Since another Disciplinary

 Proceeding was_impending against the applicant and a memorandum_of

minor.penalty charge was issued on 10-05-2004 the sealed cover could not

be opened.

The aforesaid contention was raised by the respondents in the earlier

set of litigation, i.e., O.A. No.2/2005, and the Hon’ble Tribunal by its
" judgmment and order dated 06-03-2006, observed as follows:

“The contention of the respondents is that there are subsequent

proceedings against the applicant and therefore, the sealed cover could

not be opened. We are of the view that it is not in conformity of the

legal position since the cloud that was prevailing prior to 1998 when

2. That the prayer made by the applicant in O.A. No0.20/2007, is for a

3. That in paragraph 5 of the written statemerit, the respondents have

!
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the DPC was held and the applicant’s selection was withheld and kept
in sealed cover it has to be opened since the applicant was exonerated
and the benefit has to be granted to the applicant if he is otherwise fit

for promotion.”

Therefore, the respondents are estopped from raising the above contention in
the present proceedings to deny him the arrear pay and allowances w.e.f. 20-

04-1998.

4. That the respondents have stated in paragraph 6 of the their written
" statement that they have complied with the Hon’ble Tribunal’s order dated

06-03-2006 passed in O.A. N0.2/2005 and opened the sealed cover wherein
the DPC considered him fit for promotion to the Senior Scale as Executive

Engineer and the applicant was promoted to Senior Scale on adhoc basis

~ notionally from the date his junior promoted to the Senior Scale on adhoc

basis, i.e., from the date 20-04-1998 and his Pay and Allowances etc. were
given to him from the date he shouldered the responsibility in the higher
grade post in accordance with the Railway Board’s order No.E(NG)I-

12005/PM-1-34 CC dated 23-02-2007 and thus the orders of the Hon’ble

" Tribunal mentioned above was complied with by the respondents.

In this connection, the applicant states that although they have
promoted him to Senior Scale w.e.f. 20-04-1998, they have refused to grant
him pay and allowance w.e.f. 20-04-1998 on the ground that the applicant

. has not shouldered the responsibility in the higher grade post in accordance

with the Rallway Board’s circular dated 23-02-2007. But the said Railway
Board circular contemplates denial of pay and allowance in cases where

promotion is granted as rectification of administrative error, meaning




thereby, in case of promotion of a staff who has earlier lost promotion on

account of administrative error should on promotion be assigned correct

sehlority vis-a-vis his juniors already promoted. However, in the instarit

case, the said circular of the Railway Board is not applicable because the

applicant was purposefully denied promotion déspite repeated reminders

submitted by him. After the punishment order dated 08-11-2001 was set

aside by this Hon’ble Tribunal on 09-05-2002 in O.A. No.310/2001, the
applicant submitted a representation dated 03-06-2002 to the responderits
praying fot opening the sealed cover and to promote him to the next higher

post. But the respondents chose to ignore the same. Thereafter, on 09-08-

o 12004, the applicant submitted another representation before the respondents

praying for opening the sealed cover in respect of DPC recommendation

" held in 1998 in the matter of promotion to Senior Scale and for

implementation of the same. This representation also to failed to evoke any
response from the respondents. It may be pertinent to mention here that in
spite of standing instruction as well as Circulars of the Railway Board

(Annexure H of the present O.A.), the respondents intentionally and

deliberately did not open the sealed cover containing the recommendation of -‘

the DPC held in the year 1998 in respect of the applicant. It was only when |

- 'the Hon’ble Tribunal interfered in the matter, in O.A. No0.2/2005, did the

respondents promote the applicant to the Senior Scale but that has also
~ turned out to be an eyewash because no financial benefits have been released

to the applicant in spite of the favourable recommendation of the DPC held |

in 1998 promoting him to the Senior Scale with effect from 20-04-1998.
Therefore, in case of the applicant, the respondents cannot claim that it
is promotion which was not earlier granted on account of administrative

error. The repeated representations of the applicant requesting the

respondents to open the sealed cover and the fact that he had to approach |
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, higher responsibility i.e., from 02-06-2006 admissible as per Rules

this Hon’ble Tribunal for a direction to the respondents to open the sealed

cover, are pointers to the fact that the respondents have intentionally and

. dellberately denied promotion to the applicant. Therefore, they cannot be

heard to say that it was only due to “administrative error”, as explained in

the Railway Board’s Circular dated 23-02-2006, that the applicant was not

" promoted earlier so as to deprive the applicant from his legitimate dues with

effect from 20-04-1998. The said circular is clearly not applicable to the

case of the applicant because it was not due to “administrative error” but due

to intentional denial on the part of the respondents, that he was not promoted |

earlier. Thus, the respondents cannot 'deny pay and allowances to the

applicant in the Senior Scale w.e.f. 20-04-1998.

Copies of the aforesaid representation(s) dated 03-06-

2002 and 09-08-2004 are annexed hereto and marked as
ANNNEXURE - 1 and 2, respectively, to this rejoinder.

5. That the respondents have stated in paragraph 7 of their written

statement that the applicant got the benefit of promotion to the post of Senior

Scdle, Group-B on adhoc with effect from 20-04-1998 on notional basis and

pay and allowances has been paid to him from the date he shouldered the

according to Railway Board’s Circular dated 23-02-2007.

In this connection, the applicant states that the respondents by taking

|
* recourse to the Railway Board’s Circular dated 23-02-2007 cannot deny pay
and allowances to the applicant w.e.f. 20-04-1998 because of the simp]é |

reason that the said Circular of the Railway Board does not contemplate

denial of pay and allowances in the higher post in case of promotion on

notional basis when there is intentional and deliberate denial of promotion to

oy
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a staff. Only in case of administrative error can there be a direction for grant

of pay and allowances in the higher post from the date of shouldering of

: higher post and denial of pay and allowances from the date of notional

promotion. In case of the applicant, the respondents have deliberately and

intentionally denied him promotion w.e.f. 20-04-1998 when his juniors were

promoted to the Senior Scale. Therefore, subsequently when the respondents

liave promoted the applicant to the Senior Scale on 02-06-2006 w.e.f. 20-04-

1998 but granting pay and allowances in the higher post only from 02-06-
2006, they cannot take the plea of administrative error for the delay in

promoting him, for denying pay and allowances to the applicant from 20-04-

1998.
1

6. That the respondents have stated in paragraph 8 of the written

statement that the decision to deny pay and allowances in the promoted post

to the applicant for the period from 20-04-1998 to 01-06-2006 was taken by

the competent authority on the strength and face of the Railway Board’s -

Circular dated 23-02-2007.
The above stand of the respondents is clearly ridiculous because when

‘the decision to deny arrear pay and allowances was taken by the respondents

as communicated by the ifnpugned order dated 31-10-2006, the aforesaid

Circular of the Railway Board was not in existence. Besides, the said

Circular contemplates a situation when promotion is delayed due to
administrative error. Whereas in the present case, promotion has been

intentionally and deliberately denied. Therefore, the Circular cannot come to

the aid of the respondents to deny arrear pay and allowances to the applicallt.. :

g
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7. That the respondents in paragraph 10 of their written statement have |

stated that the applicant prayed for consequential benefits like arrear pay and

allowances and the same was allowed by the Hon’ble Tribunal vide order

dated 06-03-2006. Hence, raising of the issue for consequential benefits of

arrear pay and allowances is not tenable in the eye of law by filing the

subsequent Court case.

In this connection the applicant states that the respondents have made a

mockery of the order dated 06-03-2006 passed by this Hon’ble Tribunal in

" 0.A. No.2/2005, by promoﬁng the applicant to the higher grade with effect

from 20-04-1998 only on notional basis. The respondents have promoted the

applicant on paper only without any tangible benefit to the applicant.

8. That the respondents have submitted in paragraph 12 of their written

statement that the action in the matter of granting promotion to the applicant

“by opening the sealed cover system” as directed by the Hon’ble Court and

taken by the respondents were quite legal, valid and proper and have been

' taken by the competent authorities with proper justification and after due

Scale w.e.f. 20-04-1998. If the respondents after opening the sealed cover of

application of mind and on all careful considerations.

In this connection, the applicant states that on one hand the

respondents claim to have granted promotion to the applicant as directed by |

the Hon’ble Tribunal whereas on the other hand when the question of grant

of pay and allowances arise in the higher grade, then they claim that the

applicant is not entitled for it. Be it stated here that the recommendation of

the DPC in 1998 was in favour of promoting the applicant to the Senior

o the DPC recommendation of 1998, decide to promote the applicant to the

Senior Scale but grant financial benefit in the higher grade only from 02-06-

G CPr2)) 7
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2006 instead of 20-04-1998, how can they claim that they have complied

with the Hon’ble Tribunal’s order by opening the sealed cover. The

applicant states that the action of the respondents in promoting the applicant

to the higher grade without payment of arrear pay and allowances in the

promoted post, is nothing but an eyewash. It is without any justification,

" illegal and invalid.

!

9. That the applicant, most respectfully submits that in spite of repeated |
. representations to open the sealed cover in respect of the recommendation of
the DPC held in the year 1998 in the matter of promotion to the Senior *

Scale, the respondents did not pay heed to such representation deliberately

and with the intention to deprive the applicant from his legitimate dues. Had

the respondents acted in time in opening the sealed cover of the

" recommendation of the DPC held in the year 1998, soon after the

exoneration of the applicant from all the charges, then in that case the

applicant would have suffered no serious prejudice. The respondents have
failed to dislodge the claim of the applicant for the grant of arrear péy and
~ allowances with effect from 20-04-1998 to : 02-06-_06 in the Senior Scale.

The Hon’ble Tribunal may be pleased to direct the respondents to grant the

pay and allowance in the Senior Scale w.e.f. 20-04-1998 within a specific

time period alongwith interest and cost.




VERIFICATION.

I, Shri Biprajit Dutta, son of Shri B.C. Dutta, aged about 48 years,
residing in Railway Bunglow No.294/D, Sarada Colony, Maligaon,
Guwahati-781011, do hereby verify that the statements made in paragtaphs
1,2,3,4 (in part),5,6,7 and 8 are true to my knowledge and those made in

paragraph 4 (in part) are being matters of records true to my information -
-detived therefrom which I believe to be true and the rest are my humble
| 'submlssmn before this Hon’ble Tribunal. ‘ .

Accordingly, I sign this verification on this the Shday of July, 2007 at -

Guwdhati. : :

" Date: 5-F-200%. . IGNATURE
Place: Gurwolals - | ( PiPRRTLT ZD'””



-40- ANNEXURE-1. .

To, :
The Genersl Manager, (P/.;- '
N.F. Railway, ' ‘i
Maligaon, Ghy-11. "

'

Thrpupgh proper channel,

I have the honour to state the follo;\_{ving_sf for YQ‘!F'kiD,-Q,'GQESidqiatiQX!; and.
necessary order please. S BRI R

That Sir, I am 4 qé.ialiﬂed-Engineér pdssess AMIL(INDM)ﬁomthe e
Institution of Engineers (India) and working a8 Assistant Exgcutivs--;Eugineg;_.:v.: L

group-B posted at K-A projact under kiu,(,_l-lqgn;j.r}ol of GMCQnsllnmtm
Railway. ' - L T BRI T

That Sir, in the year 1994-95 T conducted the sieve test.and accepted,
some quantity of ballast while working a8 AEN/CON, Dimapur.: Thereafier g -
surprise check was conducted by CBUSilchar by taking: non-reprosentative .~
sample from the middle of the stack and on-that basis ._afg-‘Ch'arge.-.-Sljeqt*sviasi B
seived to me and an enquiry was conducted by appointing an-Enquiry Officer
who, INTER-ALIA, held: that charges against me. were not: established.
However the G.MICON, N.¥ Railway was kind (o disagroe with the Enquiry -
Officer™s Tinding-aud bnposed a puniglx‘ujx_gm_;,n;gg;jmll_g_t_;l_i;)n‘.;u;i’,ii;“:_.a,y; by u;u,s_j;.sjgagg;i'n.,;_._. f
the tie soule for u penodiof one.year vide d1421.2.2002; QT@f@.ﬂQ’l’L-fﬂﬂii}l‘s{}im_f.-;.;:'i:-:- :
against this. But e appeal was nat dispose d-4ff Afler-wuiting abontons yeari -
diled 0.A310 0f 2001 before hon’ble CAT, Guwahali, Durjng t‘h_@;jlp_e_-n;iency of.
the said O.A. before the CAT, Guwaha‘ti,1’11)/!‘,puni,shmen!:,dt,-,~2l.'-2120(}]?;1.‘?‘,':;33’, e
wiihdrawned and a fresh ‘punishment of reduction -of pay:by one stuge with . S
cumulative effect was issusd under ,GM/("ON ' i

8.11.2001. Ton’ble CAT; Guvahati vide judgeme rder dt-9.5.2002

ST-ASIDE i}m‘o:rder"df the ‘l)tx‘niiélim‘erxt' ‘oxfjtheifQM:/Céf'ﬁ"dtgf.S‘_z‘l:_l;._f,:._l;),:001-'-;"- L . o

(B3 o3

That Sir, during the pendency of the DAR procesding DPC was field and -
a panel was made {dr promotion AEN/group-B-to the 8r. scple snd anumberof
wy junioss namely §78ri (1) G.C. Sarkar,i(2) M.K. I?an(iey.;jf(fi)f,A}}il.Kumir:&gd |
(4) U.N. Sonwal were promoted to Sr. scale in.the year1998, . Lo




That Sir, under Railwa
dt.22.01.93 the Board issue suuclion .fo. the-
against whome. & Charge Sheet has been issued a
peiding the Departments] promot 1 Suttability - -}
6of the Railway servant concerned along with f‘”;ca':ndi;i;‘l_i‘e.;Wi{lﬂ(’)‘_iﬁ"’
takmg in (0 consideration {he disciplinaxy‘;,ﬂ.1)1‘0@0;5{111‘1;& t:zi';glitvg4_::a'1|_'1d-.-7‘ ilm;}_
Ansossnioit 50 mude whall be kept in u{ﬁ};;EAI;aCO'V,Iﬁ;R;tQ th "“i:'_“(.;ip,epg:t‘l:j_;(m;'tl)_:j;?f"'

secding resul;iggg"l‘hqidggppmg‘,;q_f'fallegi};tijoil_"';,..

That Sir, wot only the promotion of the junior in the YQ'at‘v-l_QQEft_hera“ﬁi’gfra"ﬁf St

\ two further panel of AEN/group-B junior. to me recommended by the DPC in
the year Jan/2001 gud F eb/2002-for promotion to _Sr'}-sca_lel.&@hété {iny-'gjaxna'»;gva'é B
ot considersd dus to the punishment d .'2}1,02'.200~2¥"(whigh 'waéﬁ'su‘bquuenﬂy :

withdrawned on 8.11.2001 by DA 'a"ad::SQ,tFASidE'"b-y‘:“’:"ﬁl:e:";-il'lﬁllmlf‘:_’:“_Cf‘,fi’-;li'i-,:",ﬁ,,;'.'
Guwahati), ' ’ , R O ). T SO NS

' R

That Sir, The circumstances us stands now, I stand EXONERATED from o
the charge us a result of sotling aside of théijpunishmaqt-'dgde‘r;fh‘y: the-hon'ble: . -
CAT, Guwaluti and as a result I am to be assigned:my position‘in.the -panel. L
fonuulited by DPC in the year 199§ fo; promotion to-the St. soale. In oage'my . o
case was not congider in fhe Yepr 1998 and SEAL COV.E'I{f?prolcédmﬁ-wﬁ&lfn'lb_ifﬁ_,_'=. e
adopted then a roview DPC I fo be held and in case for any reasonTamnot

cimpanelied than my case is to be cqnside’rva‘:fr_es'_h on‘review DRC for the yoar. i
20010120072, : EE

Under the circumstances I humbly pray 'h'at'jyo_.p}ahbnggiztmfjgl;ld_,fbe kind . o
snough to issue dirsctives for my promotionsiwith referenie to-ny jimiorias
wentioned earlier and for aé_"_:tv'of this kindnes 3N 8ver- priité 0.
Jou R :

) e 13 June/2002

- (')‘.‘ﬁi

R S
o T \ ’
<)

B BIPRONTDUTTAY | = SRR
L Ausst, Exoontive Engiaver,

\ : - ~_Ambasa/K-A projoet,

FE Consﬁtrq.ctionﬁ,‘__l\l;F;.R@ilwa‘y?,;- L




To:

he Genaral NManager
N F Ralway Maligoan
GUWAHATI-11

(Through Proper Channel)
\hb\ ﬁ 4‘ ../l 3 F“'_' _,_,1

Sir,

oM
Sub:- Opening of the sealed cover for promotion to Sr. Scale Engineering

Department.
Ref:- My representation dated 3.6.2002

I have théyhonour to request you to be kind enough to tefer my representation dated
3" June’2002 and order for opening sealed cover in respect of D.P.C. recommendation held
mn 1998 in the matter of promotion to Sr. Scale in the Engineering branch of N. F, Railway

and for 1mplementat10n of the same.
With regards,

Enclo: Xerox copy of _
(1) Promotion Order No.08/98 _
(2) Seniority list of Gr’B’ Officer -
3 Copy of representation dt.03.06.02. |

Yours faithfully,

~ (Biprojit Dutta)
AXEN/Con/N.F Railway/Pl.,
Maligaon.

425 ANNEXURE-Z
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