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L. Criginal Appiication wo._ . 1O0/6Y

n, Mise Petition No, , 7
3. Contempt Petition No. /
,.-'l 4. Review Application Nos -/

| ) 5 Union of India & Ors
| Applicant(sl__bm Sobari Dew  vs

Advocate for the Alelent(S)r At

) RMMM..'.%@P@»,%@.

cﬂvoc ste for the Respondant(S). s

J#r ""-‘"""‘g‘—'"~‘§-‘““;jle"""“'“""“ Q Hrf‘(“ of the Fr;uundl B
Note,g,,__Q_z__’;ﬁ» Regl LY. L e s

T b en ..s m;,ﬂigrm' 7 , },.S.'(g'f The claim of the applicant is that
o Mr i:' 4 " i}g)/‘ i , the Respondent authority has not
: f“;l(’ @ é b 2)1 4 { ) sanctioned her maternity leave. The
B M e . ) applicant on 28.06.06 had preferred a
W ; representation for  sanctioning the
~>{::-.; Reg.trar Q maternity leave but the respondents
%/}) | &fo\\k\" ) I authorities refused to sanction her the

. said maternity leave. The applicant has
"approached this Tribunal by filing the O.A.
;3'. No.193 of 2006. This Tribunal has

‘P-&’:"\ NS {q~x A bvv
W M ey M\%rﬂ»

MwVLDQ d;spoqed of the C.A vide order dated
08 08.06 wﬂh directions to the applicant
% 'ta prefer a comprehensive representation
%\ﬁ:@/ i’ rs*garumg ad.m:ssxblhty of maternity leave
¥ ' "to her and the respondent authorities were
§ ‘directed to dispose of the said application
Q‘ _ lwithin a period of two months. 'The
i & [Respondents authorities has
o~ - , Contd/f -
,/'"‘/// -
7 .
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1.5.07

_assned an iorder dated 17.08.06 to the

applicant by which the respondent

auﬂmrmes Nsued notice of tﬂmmat;on of

her qermve as a Medical Practitioner on
conh‘avt basm and also zqez‘fed the claim

of the appiwant for g:ra:n‘r of maternity

leaven""}' ' S

I have} heard Mr. B. Sharma learned

- coungel for - the  applicant  and

ﬁzf.ngL.Sar}%ar Jearned Railway counsel for

' th.E, "Respbn&ents. The counsel for the
. respondent has also submitted that as per
mzpugned order dated = 08.09. 2,006‘ )

.{Annexure ~6) authorized absence without

detriment to the terms shall he allowed at .

the rate o‘f two days per month to be
availed any time durmg the contract to the
extent eanwd by the CMPs till such time.
Therefore, the apphcant is entxﬂed to take

the maternity leave.

In the facts and circumstances, 1 am
of the view thaf 'issue notice on the

respondents. Post the matter on 14.5.07,

" Vice-Chairman

Im
Let the case be posted alongwith
OA 214/2006 as prayed by counsel for

the parties. In the meantime Respondents

are at liberty to file reply statement.

0- 2
@M o J@w/qdﬁrLL

\8- oy~ N-F° fL\—“\ ‘ Vice-Chairman

/bb/

e Oé"/‘% S rareal
£-2%.

" NeH e oluly Gesivedf
e R:No- 2£-93,

A et -
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12.0&290_8 On the prayer of the learned Counsel
" ' for the parties, call this matter on
10.06.2008 for hearing alongwith O.A.
No.214/2008. |

| \’OZQ (53\(940*’\ wa 3 , (Kifam)/. (MR Mo.anty)
OQ; m res pov M 'vx); Member (A} - Vice-Chairman

nkm

%%

10.06.2009  On the prayer of Mr.B.Sarma, learned

¢ counsel appearing for the Applicant{made in
~0. Y. o> presence of Dr.J.L.Sarkar, learned counsel

'\AQ ¢ e Ald A I __for the Railways) this case stands adjourned

MM’\A& & . amd to be taken up for hearing on 30.6.2008.

C%ﬁ/ ﬁ%ﬁ o (M.R.Mohanty)

Member{A) " Vice-Chairman

_ . . 30.06,2008 r. B. Samna,\learncd\co\unsel
, - m ing ;&e Aprplica

30.06.2008
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30.06.2008 Mr. B’.

'11.08.2008

XERE! /"'

&‘A'Ioolo*]-,f,
|

Sarma, leaincd couné g

appearing for; the Applicant 1s present. It 5

reported that l1)r.‘.l.l,.barl4:ar, ‘lc!amed Standing B

' for the Railways is suffering frém ‘fyphoid.
in the| aforesaid prem',iscs, call - this

. e ; ‘
matter on 11% August, 2008 for hearing

before Division Bench.

On the prayer of lfcamed counsel

- appearing for both the palxrties», call this
!

-+ matter on 04.9.2008 ’ ’
‘Z!:,L

|

(M.R.Mohanty)

EERVIPR TP NW N
.

04.09.2008 Dr. d L. bgrkar learned S
" for the R

Vichl-Ch,.'aj‘.Iman

i
1
1

i

]
tandmg Counsel

vays is on accom.tnoda.uon Mr. B.

Sarma, ieax[nccl counsel appearing for the
Applicant seeks an adjommfﬁncnt heanng of

this case.

Call this matter on 3]

for hearing.

{
. |
v |‘
|
(Khyfshiram ! ' (M.R.Mohanty)
Member{A) i Vice-Chairman
hn i
31.10.2008 -+ |Call this mattez;' on 03.12.2008 for
- hearing. P
g | ! /\,P
| gl
(S.N.Shukia ) |+ (M.R.MGhanty)
Member(A) '+ . Vice-Chairman

Pg -

ist October 2008
|



w/ ¢ bild, - (SN.Shukig)
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0.A.100/07

03.12.2008 Call this matter

" for hparing.

—

Member({A)

E N

A

on Sth Jallualy; 2009,

(M.R.Molzanty)
Vice-Chairman

05.01.2009 None appears for either of the

parties.’

hearing.

Call this matter on 07.01.2009 for

e N SR IR £ I

nkm

(MR Mohanty)

Vice-Chairman .

07.01.2009 Prayer has been made on

LR TER Y RFLY MY SO

09.02.2000

nkm

hearing.

behalf of Mr.B.Sarma, learned
counsel appearing for the Applicant
'eé?:éking an adjournment up to 9%
¥ebruary, 2009. Dr.d.L.Sarkar,
learned Standing Counsel for the
Railways has no objection.

in the ai‘omsaid premises, call
this mater on 9 February, 2009 for

hearing.

A .R.Mohanty )
Vice-Chairman

Call this matter on 26.03.2009 for

/ﬁo
A, Molanty)
Vice-Chairman
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26.03.2009 As prqyejd for by Mrs. U.Dutta holding
idri,ef of Dr.J.LSarkar, iearned standing counsel

tor-the Railways, case is adjourned to be taken

Up;;Qn ]4:95.20 9.

- (AK.Gayr)
Member {J} -

( mrom)
Member (A)

. [ob/

|
’l | - '14.05:2009 ¢ Call’ Ln matter on 20.05.2009 for
r

hearmg -
-

M.R.Mohanty)
Vice-Chairman i °

2
B4

U .. 120052009 Mr| B. Sarma, - learned counsel

Yoo IAE I IR AT S R s

| e G e B _,' . appmng for the Apphcant is present -Dr. J.

. . E e ER 'y EINIEFEDT X
L. Sarkar,j learned. %tanding Cmmsel for the “ :

{ S _ ' “,‘_ leways,]has sought accommodation for to- .
- R AR L WSt R qay / A ’
I P S R DRI REA P LU PR ‘ jed o Cah this matter to-morrow onzl"MaY "
/ PR e gl ~2009..; | - o y - }h i
[T S DU A . - 6
B M.R.Mohanty) _
: (N Dayal) . | : Vlce-Chairman

i ber(d) . . , ¢
/’ iy lm . ’ o
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22 1.05.2000 Heard Mr B. Sarma, learned Counse}
| . appearing for the Applicant, and Dr J.L.
Sarkar, learned Stapding Coounel for the
- Railways. - - '

Hearing concluded. Orders reserved,

Co o (NLD. D:Zyal) - (MR. Mohanty)
‘ - Member(A) - Vice-Chairman
fa ”nkm - V ' . “ ‘
29.05.2009 Judgment pronounced in
open Court. Kept in separate sheets.
Application. is allowed. Cost of
| Rs.2000/- should be paid (by the
‘% of”@ Respox}dc'nts) to the applicant.
S |
) A¥
&
(N.D.Dayal) M.R.Moglty)
Member(A) . Vice-Chairman
lm .
L. e
onvdlec A 29 3’;@97

Grod (oe|6y 20 bole

)’l’& for M/@r\l«a YN

fo e Upphinacct .
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CENTRAL ADMINISTRATIVE TRIBUNAL
GUWAHATI BENCH, GUWAHATI
I 0.A No:214/2006 & 0.A.No.100/2007
Dated  29.5.2009

Dr. SabariDevi | Applicant
By Advocate Mr B. Sharma

' Versus o
The Union of India & others o o Respondents
By Advocate Dr. J.L. Satkar

Present: The Hon’ble Mr. Manordjan Mohanty, Vice-Ch aifiian
The Hon’ble Mr. N.D. Dayal, Member [Adininistrative]

1. Whether reporters of local newspapers may be
allowed to see the Judgment?

2. Whetherto be referred to the Reporter
~ ornot? | |

3. Whether their Lordships wish to see the
fair copy of the judgmerit?
b Cicendody fo A Bendios "

- “L,._,,, ’_"'hp.;l,t..u“ 2w
Vice-Chairiiai

A
»



 OENTRAL ADMINISTRATIVE TRIBUNAL
GUWAHATI BENCH, GUWAHATI
O.ANo214/3006 & O,ANo, 10072007
The 29" day of May 2009
Present: The Hon'ble Mr. Manoranjan Mohanty, Vnoe-Chamnan
The Hon"ble Mr. N.D. Dayal, Member, Adm:mstmhve
* Dr. Sabari Devi,
wife of Dr. Partha Sarathi Chakrabaﬁy
Resident of Ambikagiri Nagar,
House No.18, Zoo Road, )
Guwahati-24. | Applicasit
By Advocate M. B. Sharma ’
Versus
1. The Union of India, represented by the
General Manager Secretary,
N.F. Railwiyn,
Maligaoh, Guwahiati.
2. "ﬁ{a Getistal Manager(P)
. Railway,
Mhhgann; Guwahati, _
3. The Chief Personnel Officer,
'N.F. Railway,
- Maligaon, Guwahati.
4.  Chief Medical Director,
N.F.Railway Hospital,
Maligaon, Guwahati. -
By Advocéte Dr. J.L. Sarkar _
i ORDER
' Matioranjan Mohanty, Vnce-Chmrman
Universal Declaration of Human Rights, adoy ted by the United Natlbns o
10® of December, 1948; set in motion tha muversai ‘ .,; ‘
Article 11 of this Convention provides as under:--
Article 11 (1)  States Parties shall take all &ppro stidte,
measures to eliminate discrimination agamst wottehi ﬁh iﬁe :
‘Jﬁ e T IR T e A e e e TR
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field of employment in order to ensure, on a basis of equality
of men and women, the same rights, in particular;

(8 The right to work as an inalienable right of all
human beings;

(b)  The right to the same employmem opportunities,
including the application of the same criteria for

selection in matters of employment,

(¢) The right to free choice of profession and
employment,therighttopwmouon, job secun{yandaﬁ
benefits and conditions of service and the right tb
receive vocational training and retraining, includmh
apprenticeships, advanced vocational training and
recurrent training.

(d) The right to equal rémuneration, including
benefits, and to equal treatment in respect of work of
equal value, as well as equality of treatment in the
evaluation of the quality of work;

(¢)  The right to social security, particularly in cases
of retirement, unemployment, sickness, invalldity and
old age and other incapacity to work, as well as the
right to paid leave.

(f)  The right to protection of health and to satisfy in
working conditions, including the safeguarding of the
function of reproduction.

Article11  (2) In order to pmeveni discrimination against
women on the grounds of marriage or maternity and to ensure
their effective right to work. States Parties shall
appropriate measures;

(@ To prohibit, subject to the imposition of
sanctions, dismissal on the grounds of pregnancy or of
maternity leave and discrimination in dismissals on the
basis of marital status;

(b) To introduce maternity leave with pay or with
- comparable social benefits without loss of former
employment, seniority or social allowances;

(¢©) To encourage the provision of the necessary

supporting social services to enable parents to combine

family obligations with work responsibilities and

participation in public life, in particular through

promoting the establishment and development of a

network of child-care facilities, ‘
N _ -




@  To provide 4pécial protection to Woficti f‘ﬁ.}'ﬁi'g
&régimw in typed of Wokk proved to be harhful o

éth. e

. Article 11~ (3) Proteéuve legxslauon relatmg io fisttan
covered in this article ki - e

light of scienitific and technological knowledge anlﬂ'

revised, repealed or extended as necessary.”

2. The Constitition of India, in its Preamble, promises social and ecomvtitic
justice. Flmdamental Rights have been contained in Chapter ITI of the Congtituti

Atticle 14 provides that the State ghall not deny to any person equality befots !avb'or
the equal protection of the laws within the territory of India. Dealin hit
Article, the Apex Court, in the case of Hindustan Antibiotics Ltd. v. W‘,;,'_“jf‘

(reported in AIR 1967 SC 948; 1967 (1) SCR 652), has held ihdt l&ﬁoﬁt, to
- whichever fetor it tmay belong, in p patticular regicn and in a pamc‘iiﬁ- éﬂﬁnl*:«: I

will be treated on- equal bagis. Article 15 provides that the Stité shall no
dctimindts agnitist any citizen oh groundd only of religion, race casts, sé%, B'ﬂ& of
birthoranyofthm |

w phifl;

Clause (3) of this Article 15 provides as under:- '

“(3) Nothing in this article shall prevent £ I‘ o
making any special provision for women atid cﬁd ¥,

In the case of Yusuf Abdul Aziz v. State of Bombay (reported in AIR
1954 SC 321; 1954 SCR 930) it was held by the Apex Court of India that Athcie 15
(3) applies both to existing and future laws.

Part IV of the Constitution of India contains Directive Prmbnf)les of
State Polioy. Article 38 provides that the State shall strive to promigte the wgifm of

the people by securing and protecting, as effectively as it may, 4 sobndl b“rdéi'

which justive, soclal éeotiofnic ard polxticﬂl shall iriform all the ‘v o1 8 k|>‘ th
riational life. Sub-Clanse (2) of this Article mandates that the Siaie shg.ﬂ %‘iﬁfé
minimize the inequalities in income and enideavour to eliminate inequialities 'f‘.

status, facilities and oppormnities. Article 39 provides, inter alia, as undes:

“39 Certain principles of policy to be fonqgeq y the
~ The State shall, in particular, direct its po cy thivirds
securmg -
rao}
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(a) that the citizens, men and women equally, have
the right to an adequate means of livelihood;

(X2 () F TR
(1)) that there is equal pay for equal work for both
men and women, ‘

(¢) that the health and strength of workers, men and
women, and the tender age of children are rjot ahused
and that citizens are not by economic ngcessity to
enter avocations unsuited to their age or strength;

Article 42 and 43 provides as under:

“42, Provision for just and humane conditions of work
and maternity relief — The State shall make provision for
securing just and humane conditions of work and for maternity
relief.

43  Living wage, etc., for workers — The State shall
endeavour to secure, by suitable legislation or economic
organization or in any other way, to all workers, agricultural,
industrial or otherwise, work, a living wage, conditions of
work ensuring a decent standard of life and full enjoyment of
leisure and social and cultural opportunities and, in particular,
the State shall endeavour to promote cottage industries on an
individual or co-operative basis in rural areas.”

3 Since Article 42 of the Constitution of India specifically speaks of “just and
humiane conditions of work” and “maternity relief”, the validity of an executive or
administrative action in denying maternity benefit has to beexamined on the anvil of
Article 42 which, though not enforceable at law, in nevertheless available for
determining the legal efficacy of the actins complained of.

4 The Parliament of India has already made the Maternity Benefit Act, 1961.
Benefits available under this Act are not being made available to the women
employees on the ground that they are not regular employees. The Apex Court in
the case of Municipal Corporation of Delhi v. Female Workers (reported in 2000
(L&S) 331) held that there is no justification for denying the benefit of the
Maternity Benefit Act to casual workers or workers employed on daily wage basis.

5.  Keeping the above parameters in mind now we proceed to examine the
case in hand. The factual matrix leading the case in hand are as follw—i;"
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(8) Applicant was enigged, on full-ims Shmtrst basis, as a il e

[under the Railways) for a ﬁ)téd tétth of ohe yedk i, Offér of engageffiérit

RN ‘1l‘='u

e sk

SRRENEN TR 16 T

to the Applicant on 12.09.2005. Some of the conditions of the contract dmcios“ed #it
the time of enhgagement [which are relevant for these cases] ‘a;e extracted Herein

below:-

“1

| The contract ghall beenteredmtoforoﬂeyearb"i‘
v‘oontmctisnotoxtmdableonany

. The fulltime 'co:m»acted Medical  Practit ‘r
- fhereinafter referred to as CMP) who Em“‘.‘. iﬁ'tﬁ

1888
ﬁ'omthedateofentenngmtothecontract. Pest 5:?
n L' Ho%eve!rg
ation shall reserve the right 15
emermfoﬁ‘eshcomractwnhthePrachuoﬂérforaﬂgﬁﬁq%

the Railway

contract with the Rajlways will not have any l%‘i‘x §§ :
right for his/her dohtmulty in servicé o it%%'
exteﬂsioh of e terth bf coniract.

DUnhg the validity of thé contract, the ¢ W‘h b U
hberty to terniinate ihe colntrabt for benem{ém M‘f Imw,t. ml
career o on aty other growrids by giving 15 diyy b”o‘”t'i"'“ _
to the Railways. meconuaamalsobetemna%aw
the Railways atanyhmedunngtheoonu-gctby syl
15 days notice Withiout asslgn]ng hﬂy fflﬁ:ll‘,hig*s“,
whatsoever. Contract shall also be terminatet }g,ﬁne
CMP is found to be mentally oF phyé‘ b
mcapac:tated

The CMP shall uridérgo a medical emmmgm “I b(eforé
the contract is entered ito, forhns/herﬁtm‘s&té
perform the work awardedto him/her.

Axﬁ)ethneofeﬁtetmgmtooonu'wt,théCMP
pmducecemﬁcatesofhxs/hercharacterand“ 2
from two gazetted oﬂioem of the
Government.

, J

i 14
NIV R |
ok et

0l

At the tithe of entenng ittto contract, thé CMP
ice origirial cemficates for proofofh'n’s/ﬂélr 'Ah*e I'f" '
buﬂ{ arid eduicational qualificati

The CPM chall have to undergo a brief orietitation for i
period of two weeks,

Normally Sundays and National Holidays w.n be oﬂ‘
and in addition, authorized absence without dé ;‘ tigtit to
the terms shall be allowed at the rate of tWo diyh fer
month to be availed any time during the contract io the
extent earhed by the CMP till tich tis




Provided this facility shall be available to the CMP
subject to fulfillment of conditions stipulated in clatise
14 and 15 of the terms and conditions. Any CMP
leaving his place of work on leave of absence/national
holidays should get prior permission of the controfling
authority

XXX
XXX XXX
15.  The CMP shall attend to all normal tasks which asiy
medical practitioner is conventionally dolng. He/shie
will dlso attend to emergencies and accidents.” -

(b) During subsistence of the said employment, the Applicant applied for
grant of “Maternity Leave”. Applicant submitted a leave application, on
28.06.2006, to the following effect;-

“I would like to inform you that I am in advanced stage
of pregnancy and EDD is on 3™ July 2006. I shall be
unable to continue nry duties from 29/6/06 to 29/8/06.

So I request you to kindly grant me the maternity
leave for the above period.”

(¢ ) Applicant gave birth to a female child at 2.40 PM on 29.06.2006; for
which she was admitted to Gauhati Medical College Hospital on 27.06.2006 and
was discharged therefrom on 01.07.2006. Maternity leave, as prayed for by the
said Applicant, having not been granted to her, the said Applicant approached this
Tribunal, with the following prayers, in O.A. No.193/2006;-

“8.1 To direct the respondent authorities to grant to
the applicant Maternity leave w.e.f. 29.06.2006
for 135 days as is admissible.

8.2 To direct the respondent authorities to pay to the
applicant her full salary for the period of her
absence on matemnity lave.

8.3 To direct the respondent authorities not to dnslturb
the services of the applicant and to allow her to
continue in her services till persons are appointed
against the post held by the petitioner on regular
basis.

84 Costs of the spplication. {-

D

A

- . : Sy »
P s I i
-—ra — C e am b . . Lo sunmen f
- —— e — b s T B g+ P - - PR . _ b . . e - -




85  Any other relighrelisfs that the applicant maY b
efititled to.” ~

(d ) The said O.A. No 193/2006 was disposed of on 08.08.2006, w:ﬂi T
of liberty to the Applicant to make a representation [to the Respondepts] ayid {he
Respondents were asked to consider and dispose of the said represétitation [Wlth

spécial reference to the Rules and antecedents] within 2 months of submissioi of
the representation, |

(e ) Applloant, who apphed ont 08.08.2006, could get a certifiéd copy [oFitie
order dated 08.08.2006 of this Tribunal] only on 17.08.2006 and suﬁ‘,;;;'t‘i fted
representation [to the Respondents] on 18.08.2006 i térins of the diréctioi ¢f
Tribunal.

Ay e

| (f) Ot 17.08.2006, howevet, e Applicant received a
datéd 07.08.2006 frort the Respondéints to the follgwing éffect:-

“Sub: Sanctioh of Materity leave.

Ref:  Your letter No. nil dated 28.06.2006.

In referetice to your letter quated aboﬂb |t |

is intimated that ther proy
granting Maternity leave to the Contract M
Pragtitioners, 48 mentioned in the te ten and
conditionis. Herice, your absence froth diity l‘ ,e.
from 29.06.06 is hereby treated as un-aiithot
one and you Are given 15 days nohoé fo
terminating your services ass full tifhie ,'5:; Sitkac
Medical  Practitioner [specnahst Céritra
Hospital, Maligon as per item No.3 of the $aid
terms and oonditions.

’I’hls is for your mformanon.
- ';.iﬁsu hedbyus)

(8 ) Thus, while rejecting the prayer [of the Applicant] to grait iér

“Maternity Leave”, the Respondents/Railways gave her IS days notice of
termination by treating her to be absent unauthorisedly.

(k) Applicant, in the above premises, approached this Tribunal [with the
present O.A. No. 214 of 2006 on 21.08.2006] with the following prayers;-




72

“8.1 To set aside and quash the order dated
07.08.2006 [Annexure-5]

82 To direct the respondent authorities to
grant to the applicant Matemnity leave
w.6.£.29.06.06 for 135 days as is admissible.

8.3  To direct the respondent authorities to pay
to the applicant full salary for the period df her
absence on maternity leave. '

8.4  To direct the respondent authorities not to
disturb the services of the applicant and to allow
her to continue in her services till persons are
appointed against the post held by the applicant
on regular basis.

8.5  Cost of the application.

8.6  Any other reliefireliefs that the applicant
may be entitled to.”

(i )Applicant obtained an interim order, on said 21.08.2006, in the present
O.A. 214/2006 to the following effect;-

“In the interest of justice, the order dated 07.08.2006
will be kept in abeyance till the next date.”

() On the next date [i.e. 21.09.2006] the case [0.A. 214/06] was admitted.
On 5aid"21.09.2006, the Respondents intimated that “the services as full tiine
contract Medical Practitioner has already expired on 15.09.06. Hence the service
of the Applicant stands automatically terminated.”

(k) Since the notice of termination was issued on 07.08.2006 [giving 15

days time] and the same was received by the Applicant on 17.08.2006 [as disclosed |
by the Applicant in her O.As.]; the interim order dated 21.08.2006, virtually, stayed

the operation of the termination notice dated 07.08.2006.

(1) Despite the prayer from the Respondents side, on 21.09.2006, to vacate
the interim order; this Tribunal turned down the said prayer. Relevant portion of
the Order-sheet dated 21.09.2006 in the present O.A.214/2006 reads as %




“The leamed Coy#mse
dated 2168 kee‘,’,.ﬁlg the o 'd
07.08:2006 1o be Kept in abeyandé shou
. vacated. No interferetice is

stage.”

(m) While taking time to file written statement in O.A No.214/2006, {ijs
Respondents/Railways passed an order on 08.09.2006 disposing of  flie
representation datéd 18.08.2006 of the Applicant. Reélevant portion of the said
order dated 08.09.2006 reads as under;-

“Sub: Compliance of the Hoﬁ’bie

{143

CAT/GHY s order dt.08-8-2006 di
OA No.193/2006. '

Dr. Sabari Devi

In comphanoe to the Hon'’ble Ceritial
Administrative  Tribunal/Guwahati  Besi

" judgmentiorder  dt08-82006 i  OA

No.193/2006, 1 have gone through you

representation df.18-8-2006 along With Yol
original application and Hon’ble Tnlbuhé,lgl
judgment/order dt.08-8-2006 . I have also potié
through the relevant rules & antecédents &

. o after due oonsidératiofi dispose of thé aaiie ﬁs

under:

_ At the tnme of engagement a8 a Me&ic%l

vide letter No. E/227/III/178-D( © d

2005 [offer letter], hie clear terms micond;m;&,‘g :

applicible for Co‘ t Medical Practitioners was
| 1 (
enclosed along With letter, wherein "% bk

meﬁﬁoned that n‘orrﬂaliy Sunday afid Nah
Holidays will b off and in additiof, 4 thon
absénce without detrimerit to the teriiiy sﬂ’aﬁﬂg
allowed at the fate of two days per mofith to by
avax]ed anyhme duringthe coniracttotheé téi

Hence, the claim made by you reguidifis
the sanction of maternity leave is not petinissible




P
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according to the rules for contract medical
practitioners.

This disposes of your appeal dated 18-8-
2006.”
{Emphasis supplied by us]

(n) On receipt of the order dated 08.09.2006 from the Respondents., the
Applicant filed O.N.No. 100/2007 [on 30.04.2007] with the following prayers:»

«g.1 To set aside and quash the order dated
08.09.2006[ Annextire-6].

82 To direct the respondent authorities to
grant to the applicant  Matemity leave
w.0£29.06.06 for 135 days as is admissible.

83 To direct the Respondent authorities to
pay to the applicant her full salary for the period
of her absence on maternity leave.

8.4  Cost of application.

8.5  Any other reliefireliefs that the applicant may bé
entitled to.” :

(0) Applicant in order to strengthen her case has placed on record a set of
Instructions pertaining to grant of maternity leave in Railway at Annexire-6 to
0.A.N0.214/2006. 1t reads as under;-

Matemity leave — A female Govt. servant
(including an Apprentice] with less than two
surviving children may be granted maternity
leave by an authority competent to grant leave for
a period of 135 days from the date of its
commencement. Previously, the ceiling of such
leave was limited to 90 days but this has been
enhanced 1o 135 days w.ef 7.10.97. Matemity
leave shall not be debited against the leave
account of the railway employee. During such
period of leave the railway servant shall be paid
leave salary equal to the pay drawn innijediately
before proceeding on the leave. Materdity leave
may be combined with any other kind of leave.

Mateémmity leave under this rule, may also
be granted [irrespective of the number of
surviving children] in cases of miscarriage of

~ abortion [including abortion induced under the
Medical termination of the m@%
=




Y O v O S

~ that the condition of the allmg baby w;

. if applied for in cotitinuation of matertity leave

11

1971] fot a petiod not exoeedmg six Weeki, C:j
application for subli is slipported by a me%ig,
certificate froh an Authorized Medi

. Officer.[The total period of Matemity leave on
“account of miscarriage/abortion  shotild Bé
'reshctedto45daysmtheermrecaf6erofh

I

female railway servant. In calculatmg 6

number of days of Maternity ledve, mc
Matemity leave granted and availed of by e
female employee ifi the past should not be taken
into account. (This rule is effective fron
12.9.94]. R.B.’s No. E(P&A)I-94/CPC/LE-6 of
129.94, SE 8. No:115/94].

This rule fe: grant of Matemity Jeave ¥
also applicable to temporary exhployeeﬁ,
irrespective of theit length of service. Feril hle
casual labour with fempotary status w albo be
etitltled to all Be"neﬁts of Matermty i ve

“TespeCtlve of thdif lengti] of temporm s’%uls

sei'vwe This oniei' taked effect from 25.6.

Cases where matémity leave had been piirited
emale temporary ethployees as well as 1o casiial
labour with temporary status prior. to this dée
need not be opened and no recoveries ieed be
made on this accourit.

=.:

Notwithstanding the rules regarchﬁg gramt
of commuted leave, as to whether the emplbyé'é
is expected to retun to duty as is neces  for
the grant of commuted leave, any feave
(including commuted leave up to 60 days ami
leave riot due) up to a maximum of 1 yeur mdy

i

may be granted without the produc’uon of
medical certificate.

(a) (l) More leave in continuation of lea\fe
gramed as in 4" sub-para above may be grai

on prodiction of & medncaj certificate  Fot {M -

illness of the femaie employee or 1l]neéh o.l i

newly born baby of’ 'the employee subjeti th
e

w|]m

produchon of a medtcal cemﬁcate to thi

mother’s personal attention and her predehce by
the baby’s side is absolutely necessary.

Authority: Rule 551 RI as amendsd from
time to time and Board’s letter referred above.

Note 1- Maternity leave is also aditiimblé
to' adopted mothers who are railway employees




 adinissible-
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In this connection Board 8 lettet No. E(P&A
92/CPC/LE-3 dated 4.12.92, (SE $L.Ng, i‘iibé),
may be referréd to.

Note 2 - Matemity letive i 4lso

@) Incaseofsnllbomclilldand

(i) In case a female Rly. employes
who has married a wndowq with
chiildren from his formér wife,”

(p) Respondents filed written staiements, on 07.03. 2007 in

disclosed.’ mntested the stand of the Applncant as under;-

6.

 ledave. It is

“......She was appointed by letter dated 12:9:
2005 and after completion of the cohtrhbhihl -
petiod of oneé year she ceased o be ifi iix“

Railway..................Her service was putely
coftractual and as such she had no status of BoWt. -
servant............... As regards leave she Wis

allowed authorized absent of 2 days pet iipiith
eamned by her. She was fiot entitled to adly Jblﬁ@r
sta#ed that the oontrachxai é'&nw
practitioners afe not governed by any leavg rhh |
not any matertiity leave. It is stated thiat thlej

no rule of maternity = leave of ihe
CMP......cooeeenn it is stated that she i$ ot
entitled - to  atérnity leave nder ity

rule.................It is stated the apphcaufilas v

confused contractual appointment with

appointment. This is not a case of

appointment............ there is no rule for
granting maternity leave to the apphcaht in the
instant case. The applicant is neither an
apprentice nor a temporary employee. She i #itt -
governed by the maternity leave as clamie& By
her in para 4.13. The instructions contalhed m
Annexure6 of the OA are not appliCable iti ihe

At the - hearing, of course, Dr. J.L. Sarkar, learned Standing Counse‘l for ﬁ‘le

Railway admitted that the Instructions at Annexure-6 6 O. A. No. 214/2006 ére
followed by the Railways and stated, further, that the same were not abphcable ﬁo
the Applicant; for she was rot & whole time leway employee and Was ju 4 in
contract for only one year. He argued that since the Apphcant was engaged on ;
contract, she was only entitted to the benefits available in the Contract, ﬂie

Applicant was not entitled to get the benefit of Maternity Leave. 'I‘hus, he tned o)




~ read into thecond:tnonsofContmct aﬂachedtomeletterof

'L S

pt the seand of he Resp

Torp T

was takeh i the irhpughedorder dated 08.09.2006. [Supra]

7. Thus, Dr. Sarkar, leamned StandmgCounsel for the- leways,hasral,sed the -
point [a] the applicant, not being in a regular post of the Railway, she wiid it
entitled to “matemnty leave ; [b) “matemity leave” not being part of the sofitract; -

™ fhat (“nﬁ oﬂxer kind of leave- is- idmxksii:i&") X

the Apphcant cannot avail the same and [c] grant of maternity leave canhot be |

Applicant.

8. MrB Sharma, learned Counselappeaﬂngforthé Apphcanttébkqsﬂiht

PRI

the view of the Apex Court rendered in the case of Mathutadas Mohanla Kedia &

othiefs Vs. 8.D. Munshaw & others eto. [reported it AIR 1981 S.C. Silmm:m' |

leWay éto. Ini para 15 of the case of Mathuradas [ﬁupra] tﬁe Apex ( COli‘rt [Wllllh k L

it cdfifict be sald that the Applicant was not Holditig an employriient

'H

to AR 1967 5.C. 884] noted that the true test for détetmination of ¢ g e‘n‘ﬂ&h

Fpen

whether a person is holding a civil or is a member of the civil servnoepostldﬂlé_'.:;

existence of a relationship of master and servant between the State and the perso

“holding a post under it and the existerice of such relutionship is dependent upon ﬂlé

nght of the State to select and appoint the holder of the post, its right o sugj

and the payment by it of his wage and remuneration. It further held that ti'le
relationship of master and servant may be established by the preserice of ali 6&
some of the factors referred to above in conjunctxon with other circum £
Applying these tests, this Court heldﬂmaManzadarmtheAssamValleywhOWas
engaged in the work of collection of land revenue and other- Governmefit diies afid
in the performanoe of certain other special duties wis a petson holdmg 4 civil mﬁ
uridet the State. Folloiinng the - decision rendéréd in Superi o{i’ g
Officts ete. eto. v. PK. Rajathitia (19771 3 8CR 6’78 IAIR 1977 sC 1677] Aﬁl!

Couttheldthatpérsonswho were working as extrd depaitment;

TN

Y

that almost all responsible duties (including emergericy/accident case] of a rog
"Doctor of Railway were entrusted to the Applicant -and  stated further -

therefore, it cannot be stated that she, not being in regular establishmeit, wis ﬂdi

entitled to the benefit of malermty leave. We fmd enough force in the submissions

gl
and dismiss him, its right to control the manner and method ofhls doirig the WOHc -

Y -
spartments ageufs f*LL.
Posts and Telegraphs Department were person holdmg cml posts Mr. S_:'f’if“,;j,;;-
- took us through various clauses of the Contract [noted I pata 5{a] above] to shiow--

e

S



<3

14

of Mr. Sharma; after gomg through the conditiofis appended to thé contract iri

question.

9. Mr. B. Sharma, learned Courisel appeariiig for the Applicant aiSo took s |

throtigh the view of the Apex Conirt rendered ifi the cise ofCentral Irﬂand waief
Transport Corporation v. Brojonath Ganguly & another étc. [repomd in [19'8'61
SCC 136] to say that some unconscionable terms in the contract cannot take away

the effect of greater benefits available in law.

10.  Finally, Mr. B. Sharma, leamed Counsel appearing for the Applicant placed

before us the view of the Apex Court rendered in the case of Municipal Corpomtibn

of Delti vs. Female Workers [Supra],wherein, on examining all aspect of thié

matter (i.e. Universal Declaration of Human Righits, 1948 of UNO; Declaration it

the UNO Co;iventipn on the point of Elimination of all forms of dtsmmmaqon '

against women, 1979, provisions in the Constitution of India & the provisioty i
Maternity Benefit Act, 1961 of India] it was held that matters relating to grant of
“Maternity Leave’ has to be read into the service condition.

1. After the above discussion, we find that the Railwdy has takeft a nattoWw

- view of looking at the problem; which essentially § huntsin in nature #hid sy ong ihe
acquainted with the working of the Railways, which aims at providings social :'a‘xid -

M

economic justice to the citizen of this country, would outright feject hisir
contention. The relevance and significance of the doctrine of social justice Has,
times out of number, been emphasized by the Supreme Court. A Just gocial onie’r
can be achieved only when inequalities are oblitérated and everyons i prowdéa
what is legally due. Women, who constitute altost half of the segment of thie
society, have to be honoured and treated with dignity at places where they wotk t6
earn theif livelihood. Whatever be the nature of their dutigs, their avocation ariﬂ
the place where they work;'they must be provided all the ‘facilities to which they
are entitled. To become a mother is the most natufal phénomenon in the life of #
wbman. Whatever is needed to facilitate the birth of child to a womait who i ifi

service, the employer has to be consideraté and gympathetic towards heét and m’uﬁt| ifj"l -
reallse the physical difficulties which a working womari would face in perf S ”g '

her diities at the workplaoe while carrying a baby in the womb or whilé rearing u {z
the child after birth. The Matemity Benefit Act, 1961 sitns to provide all ifésé jj,“j

facilities to working woman in a dignified manner so that she may overcofne the
state of motherhood honourably, peacefully, urideterred by the fear of beihg

victimized for forced absence during the pre-or post-natal Pen/«ikf;a
(>

R
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Leave” [as has béen extracted even mpm 5 (o) above] goestoshoiﬁthai#x'g
same has been extended even to apprentice, temporary emiployees [irrespective ¢f
their length of service], female casual labourers, etc. That being the posnﬁon, there
were no reason as to why the Applicarit, who was engaged under a Conth

_ mandate in that regard.

13.  For the reason of our aforesaid dlscusslons, we -are inclined to hold' that the
Applicant was entitled to énjoy *“Maternity Leave” and- refusal of the sathe t the
Applicant was an act in violation of the constitutional reqiiirément.

14, Now that we hold that the Applicant was absent with M:
lawﬁﬂy, it was not available for the authofities/ .] espon
absence as ah “unauthorized one”. Thus, the Appllm was 1ot ¢ "J
unauthorisedly; but on Maternity Leave, for which she was to get full sa!;h.tyl.?"f.;” &
for ths period of said absence. |
14.  Once we hold that the absenice of the Applicant was not unauthorized and
that the same was a lawful absence on Maternity Leave, the notice oftermmauo:i
[on the ground of unauthorized absence] was bad arid not sustainable in the touch
stone of present judicial scrutiny. | |

leavé

15. Once notice of termination goes, the Applicant must be: held to- be~-

contihuing lawfully in service till attaining the terminee  of her .
employment. *

16, As a consequence, we hereby set aside the order dated 07.08. 2006
[Annexure-S to the O.A.] and the order dated 08.09.2006 [Annexure-A 1o ﬁlle
written statement] and, accordingly, these cases are allowed. Applicart would b
entitled to full salary/wages [as specified in her cofitract] for the entifé péndd of
her einploymenytill and of one year of her engagértient, which ~should be pmd

her withii 120 days from the date of receipt of s copy of this ordét. c&&
Rs.2000/- shiould b paid [by the Respondents] to the Applicant.

g

[NDDayal]
Meniber, Administrative ' V'ce-Chmrman

not allowed to enjoy the “Maternity Leave”, espectally when Article- 42 -pave ht-

tobiand her'
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BEFORE THE CENTRAL ADMINISTRATIVE TRIBUNAL:
GUWAHATI BENCH: AT GUWAHATL

ORIGINAL APPLICATION NO. {60 /2007

Dr. Sabari Devi

.....Applicant.
VERSUS
The Union of India & Ors.
.... Respondents -
SYNOPSIS

That the applicant has by way of this .applicaﬁon raised a
grievance against the arbitrary, illegal and malafide action on the part of the
respondent authorities in mot sanctioning to her the due maternity leave
-admissible to her as per the relevant provisions of law. The applicant was
- pursuant to a process of selection engaged as a Medical Practitioner on contract

basis vide issuance of the order dated 12.09.05. Thereafter, during the
/¢ continuance of her service the applicant out of her wed lock gave birth to a
female child on 29.06.06. The applicant on 28.06.06. had preferred a

representation for sanctioning the maternity leave admissible to her but, the
S ——— N

respondent authorities in a most arbitrary, illegal -and discriminatory manner
| refused to sanction to her the said maternity leave. The only reason behind not
sanqtioning to her the said admissible leave is to see the ouster of the applicant
from service so as to enable the blue eyed person of the respondent authorities to
replace the applicant. Left with other alternative, the applicant approached‘thjs
Hon’ble Court by Way of preferring an original application being O.A No. 193/
2006 and this Hon’ble Court was pleased vide its ordef dated 08.08.06 to
dispose of the said original applicatioﬁ'with a direction that the applicant would
l prefer a c'omprehensive representation regarding admissibility of maternity leave
to -her and the respondent authorities would dispose of the said application

within a period of two months from the date of receipt of a certified copy of the
~ said order dated 08.08.06. The applicant in the meantime received a letter dated



07.08.06 issued by the respondent authorities on 17.08.06 by which the

respondent authorities issued notice of termination of her service as a Medical
S T

Practitioner on contract basis and also rejected the claim of the applicant for

grant of maternity leave. The applicant received a certified copy of the order
dated 08.08.06 passed by this Hon’ble Court in O.A. No. 193/ 06 and 17.08.06
and preferred the representation as directed by the Hon’ble Court. The said

representation dated 17.08.06 having failed to evoke any response, the applicant
had by way of preferring the Original Application being O.A. No. 214/ 2006
approached this Hon’ble Tribunal challenging the legality and validity of the
order dated 07.08.06 which is pending disposal before this Hon’ble Tribunal.
However, during the pendency of the said O.A. No. 214/ 2006, the order dated

08.09.06 has been issued necessitating preferring of the instant application.

Filed by
¥ (B« Sarwa)

'\ Advocate
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BEFORE THE CENTRAL ADMINISTRATIVE TRIBUNAL:
GUWAHATI BENCH: AT GUWAHATIL

7 X Sovwen «
Advewte

ORIGINAL APPLICATION NO. {06 /200F

Fued oy, the oppliccut
-

Dr. Sabari Deévi, wife of Dr. Partha Sarathi
Chakrabarty, resident of Ambikaginn Nagar,
House No. 18, Zoo Road, Guwabhati - 24.

.....Applicant.
VERSUS

I. The Union of India, represented by the
General Manager Secretary, N.F. Railways,
Maligaon, Guwahati.

2. The ,General Manager (P) N.F. Railway
Maligaon, Guwahati.

3. The Chief Personal Officer, N.F. Railway,
Maligaon, Guwahati.

4. Chief Medical ~Director, N.F. Railway
Hospital, Maligaon, Guwabhati.

.... Respondents.

1. PARTICULARS OF THE ORDER AGAINST WHICH THIS
APPLICATION IS MADE:

o That this application 1s directed against the arbitrary and illegal issuance
of the order bearing No. E/ 170/ LC/ NS/ 767/ 06 dated 08.09.06 by the

respondent authorities rejecting the prayer made by the applicant vide her



representation dated 18.08.06 for sanctioning to her the admissible maternity

leave.

2. JURISDICTION:

The apﬁlicant further declares that the subject matter of the case is within
the jurisdiction of the Administrative Tribunal.

3. LIMITATION:

The applicant declares that the instant application has been filed within
the limitation period prescribed under section 21 of the Central Administrative
Tribunal Act, 1985.

4. FACTS OF THE CASE:

4.1 . That the applicant is a citizen of India and a permanent resident of .
aforesaid locality in the State of Assém. and as such 1s entitled to all the rights,

protections -and privileges guaranteed under the Constitution of India and the

‘laws framed thereunder.

4.2 That the applicant states that pursuant to a process of selection she
was selected for pursuing the MBBS from the Gauhati Medical College and
successfully completed the same in the year 1996. Thereafter the applicant also
got selected for pursuing the p.ost graduate (M.D) course in the subject of
Pathology and successfully complg:ted the sa:me' also in the year 2005 from the

said college.

4.3 That the applicant states that the respondent authorities vide
issuance of advertisement in the newspapers invited applications from eligible
candidates for engagement of a Medical Practitioner on contract basis in the

North East Frontier Railways (Specialist). The applicant who fulfilled the



eligibility criteria’s prescribed in the said advertisement applied for the same

and pursuant to a process of selection held on 7th of July, 2005 was selected for

being appointed as a Medical Practitioner on contract basis in the N.F. Railways.

4.4 That the applicant states that on being selected for engagement as

a Medical Practitioner in the establishment of the respondent authorities, the

“applicant was vide order bearing no. E/ 227/ 1/ 178-IX(O) dated 12.09.05

offered engagement as a Medical Practitioner (Specialist) on contract basis. The
applicant accepted the offer of engagement and was engaged in the services of
the respondent authorities in the N.F. I'{ailway Hospital situated at Maligaon,
Guwahati. After her engagement as such under the respondent authorities the
applicant started to discharge her duties to the best of her abilities and without
any blemish to any quarter.

A copy of the order of engagement dated

12.09.05 1s annexed as Annexure — 1.

4.5 That the applicant states that vide the said order of engagement
dated 12.09.05, the respondent authorities also communicated to her the terms
and conditions that would be applicable to her fqr ber such engagement on
contract basis. It was mentioned in the said terms and conditions enclosed as
Annexure to the said order of engagement dated 12.09.05 that in matters not
referred to in the said terms and conditions, her such engagement would be
governed by any orders/ amendments to the terms of the contract issued by the
Railways from time to time.

4.6 That the applicant states during here engagement as a Medical
Practitioner (Specialist), out of her wed-lock, she conceived a baby and due to
the advanced stage of her pregnancy and anticipated date of delivery of the child
being 63.07.06 she vide her representation dated 28.06.06 to the~Chief Personal
Officer, N.F. Railway, Maligaon, Guwahati applied for the sanctioning of
maternity leave for the period 29.06.06 to 29.08.06 as is admissible to her under

the relevant rules and orders of the respondent authorities.



A copy of the said representation dated

- 28.06.06 1s annexed as Annexure — 2.

4.7 - That the applicant states that as per the terms and conditions of her
service, she was entitled to 2 days of admissible leave in a calendar month. The
applicant had to her credit 8.5 days of the said admissible leave as on 20.06.06
and she being in the advanced stage of her pregnancy availed the same for the
period 20.06.06 to 28.06.06. Subsequently, the applicant gave birth to a female
child on 29.06.06 i.e. much prior to the expected date of delivery on 03.7.06.
The applicant was later on dfscharged from hospital on 01.07.06.

A copy of the discharge letter issued by the .

concerned authorities is annexed as

Annexure — 3.

’

4.8 That the applicant states that after submitting her representation
dated 28.06.06 for sanctioning the maternity leave admissible to her, she was
waiting in anticipation as regards péssing of necessary orders to that effect from
the respondent authorities but, to her utter shock and surprise it was verbally
informed to her that she being engaged on contract basis was not entitled to
grant of maternity leave and as such it was denied to her. Thereafter, the
applicant tried to persuade the respondent authorities by bringing to their notice

the relevant provisions regarding admissibility of maternity leave to a railway

servant but the respondent authorities turned a blind eye to it.

4.9 That the applicant states that since the respondent authorities
denied sanction towards grant of maternity leave to her and was pressurizing her
to join her service knowing it very well that such directions could not be carried

out by the applicant, thereby providing the reSpondents with a handle to

terminate her service, she by way of preferring an Original Application being

O.A. No. 193/2006 approached this Hon’ble Court praying for a direction upon

the respondent authorities to sanction to her the due maternity leave admissible

. to her. This Hon’ble Tribunal after hearing the parties was pleased vide its order

dated 08.08.06 to dispose of the said Original Application with a direction that

the applicant would prefer a comprehensive representation highlighting her



grievances and the respondent authorities would consider the same as per the
rules / orders holding the field in that regard and dispose of the same within a
period of two months from the date of receipt of a copy of the said order dated
08.08.06.

A copy of the order dated 08.08.06 is annexed

as Annexure — 4.

4.10 That the applicant states that she received a certified copy of the
order dated 08.08.06 on 17.08.06 and immediately on receipt of the same she
preferred a representation dated 18.08.06 and furnished a copy of the order dated
08.08.06 before the respondent authorities. Howéver, on 17.08.06 the applicant
received a communication dated 07.08.06 by way which the respondent
authorities in addition to issuing notice of termination of her services have also

rejected the prayer of the applicant for grant of maternity leave to her.

A copy of the communication dated 07.08.06

~

1s annexed as Annexure — 5.

4.11 That the applicant states that the said order dated 07.08.06 has
been challenged by her in the Original Application being O.A. No. 214/ 2006

which 1s pending disposal before this Hon’ble Tribunal. However, during the

pendéncy of the said O.A. No. 214/ 2006 the respondent authorities have issued
an order dated 08.09.06 in compliance of the order dated 07.08.06 passed by this

"Hon’ble Tribunal in Original Application being O.A. No. 193/ 2006 and as such

this instant application has been necessitated so as to make a challenge to the
order dated 08.09.06.

A copy of the order dated 08.09.06 is annexed

as Annexure - 6.

4.12 That the applicant states that the order dated 08.09.06 is ex-facie
illegal and arbitrary and has been issued solely with the objective of denying the
applicant the benefit of maternity leave which, is legally due and admissible to
her and the order dated 08.09.06 is clearly without any jurisdiction aﬁd/ or



authority being in clear violation of not only the Constitutional right of the

_ ’applicant' but, also in violation of the mother and child rights of the applicant

and her baby.

~.
F4

4.13 That your applicant states that there is noting adverse against her

" requiring the termination of her. services vide the order dated 07.08.06 and the

respandent authorities with a view to achieve their nefarious objective of
appémting a pelrson close to the powers that be, against the post held by the
applicant, have now sought to take gdvahtage of the helpless situation of the
applicant, ignorant of the facf that the applicant having delivered a baby short

- while back is not in a position to discharge her . duties immediately. The

authorities for achieving their nefarious intention have even proceeded to hold,
without any jurisdiction and or any authority, that the applicant is not entitled to

maternity leave, which reason is perverse to the core of it.

414 That the applicant states that as per the relevant provisions
applicable to railway employees regarding grant of matermity leave, even an
Appren‘tice and/or temporary employee, is entitled for aVailing maternity leave

upto thé ceiling limit of 135 days. The case of the api;licant who was engaged by

' the respondent authorities vide the issuance of the order dated 12.09.2005, is

'cc_)véred by the provisions of the said Rules and as such, the said maternity leave
admissible to her cannot be denied. This 'z%spect of the matter is very much in the
know how of the respondent aut}iorities and thé action towards rejecting the
prayer of the applicant for the gr.aht of the said maternity leave to her is not only -

arbitrary and illegal, but also againét their own policy holding the field in that

regard.
A copy of the provisions regarding
admissibility of maternity leave is annexed as
- Annexure — 7.

4.15 ~ That the, .applicant states that on enqﬁjry in the office of the

respondent authorities it has been revealed that the only reason for not
sanctioning to the applicant the due maternity leave admissible to her is that the

authorities concerned wants to see the ouster of the applicant from her services



as because some other person close to them is aspiring for engagemént against
the post cuﬁently being held by the applicant. At present the railway authorities
are not in contemplation of filling up of the post of Medical Practitioner on
permanent basis and in such a situation, the only way for the saidAblue eyed
person of authorities concerned for securing an engagement in the services of
the respon.dent authorities, is against the post held by the applicant and for that

the ouster from service of the applicant is a must, without which the nefarious

“ designs of the authorities concerned cannot be culminated into reality.

4.16 That the applicant states that the action on the respondents part in

contemplating to see the ouster Qf‘ the applicant and to replace herrby way of

another ad-hoc employee is in total violation, of the provisions of law laid down

by the Apex Court and this Hon’ble Tribunal in its various decisions. Such an
action on the part of the concerned authorities is not only malafide and in

colourable exercise of power. but also against- the basic principles of service

| ]unsprudence which deplores leplacement of an adhoc employee by. another

adhoc-employee. As such, it 1s prayed before Your Lordshlp to direct the

respondent authorities not to terminaté the service of the applicant.

4.17 That the applicant states that the denial of sanctlon towards grant
of matermty leave to the applicant on the respondent’s part is in total violation
of the relevant laws/ rules/ orders issued by the Government of India from time
to time. Maternity leave is admissible to an employee irrespective of the nature

and type of employment, be it prive;te‘or pubiic and/ or temporary or permanent

~ . and as such denial of the said maternity leave to the applicant has resulted not

on]y in violation of the human rights of the applicant but also the mother as well

| -as the child rights of the applicant and her baby have been infringed. The

'res'pondent authorities by their actions have rendered themselves liable to be

ploceeded agamst under the relevant provisions of the dlsc1p11nary rules for

o 1mp051t10n of approprlate penalty.

4.18 ‘That the applicant begs to state that the action/inaction on the part.

of the respondent authorities in not sanctioning to her the due admissible

- maternity leave and rejecting the same in addition to beihg in the violation of the

pﬁnciples of Administrative Fair Pléy 1s also violative of the Fundamental



Rights of the petitioners guaranteed under the’Constitution'of India and the laws

framed there under

4.19 That the applicant states that she has no any other appropriate,
equally efficacious alternative remedy available to her and the remedy sought

for herein when granted would be just, adequate, proper and effective.

4.20 That the applicant demanded justice, but the same was denied to
her.

421 That this application has been filed bonafide for securing the ends
of justice |

5. GROUNDS FOR RELIEF WITH LEGAL PROVISIONS:

\
i

5.1 . For that the impugned action on the part of the respondent

authorities is illegal, arbitrary and in violation of the principles natural justice.

52 For that the action on the part of the respondent authorities in

denying to the applicant the maternity leave admissible to her is bad in law as

well as in facts.

5.3 For that the ac'tion on the part of the respondent authorities in
rejecting the claim of the applicant for grant of maternity leave to her is not only
against the own policy of the respondent authorities holding the field in that
regard, but also in blatent violation of the Fundamental Righis of the applicant.

54 For that under the relevant provisions of the “A Guide to Railway
Men on Establishment Rules, 2006” the applicant is entitled for the grant of

- maternity leave to her and as such it cannot be denied to her. The authorities



have by not sanctioning the Maternity leave to the petitioner, sought to negate
the very intention behind grant of Maternity leave. |

55 For that denial of the said maternity leave to the applicant has
resulted not only in violation of the human rights of the applicant but is also

total violation of the mother and child rights of the applicant and her child.

5.6 | For that as per the various rules/ guidelines/ circulars issued by the
Government of India from fime to time matemity leave is admissible to all
category of employees, be it temporary or permanent and as such denial of grant
of such leave to the applicant is in total violation of the éxpress policy of the
Government of India in that regard and the Constitutional Law holding the field

in this regard.

5.7 For that the applicant has applied for grant of the said maternity
leave to her and as such the same cannot be denied to her inasmuch as grant of
sanction towards maternity leave is mandatory in nature and the same cannot be
contingent upon the satisfaction of the whims and caprices of the respondent
authorities.

5.8 For that the contemplated action on the respondents part in
terminating the services of the applicant and replacing her by way of another

adhoc employee is bad in law.

5.9 For that an adhoc employee cannot be replaced by way of another
-adhoc employee and such an action if accentuating in termination of the services

of the applicant would be in violation of the relevant provisions of service law.

5.10 . For that the services of the applicant cannot be sought to bé taken
away by the respondent authorities only for the reason that spe has zipplied for
the sanction of the due Maternity Leave to her which, under any circumstances
cannot be denied to her and the very action on the respondent’s part cannot stand

the scrutiny of law.
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5.11 For that in any view of the matter the impugned action on the part
of the respondents is not sanctioning the maternity leave to the applicant is bad

and unsustainable in the eye of law. -

The applicant craves leave of the Hon’ble Tribunal to advance more -

“grounds both legal as well as factual at the time of hearing of the case.

6. DETAILS OF THE REMEDIES EXHAUSTED:

That the applicant declares that she has exhausted all the remedies
* available to her and there is no alternative remedy available to her. The urgent
nature of the relief’s as sought for in this application has forced the applicant to

approach this Hon’ble Tribunal at the earliest possible instance.

7. MATTER NOT PREVIOUSLY FILED OR PENDING IN ANY
OTHER COURT:

-

The applicant further declares that she has not filed any application, writ
petition or suit regarding the grievance in réspect of which this application 1s
made before any other court or an;l other bench of this Tribunal or any other
authority, nor any such application wr'it petition or suit is pending before any of
them.

8. RELIEF SOUGHT FOR:

Under the facts and circumstances stated above, the applicant most
respectfully prayed that the instant application be admitted, records be called for
- and after hearing the parties on the cause or causes that may be shown and on

perusal of records, be pleased to grant the following relief’s to the applicants:

8.1 To set aside and quash the ordef dated 08.09.2006 (Annexure-6).
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8.2 To direct the respondent authorities.to grant to the applicant
Maternity leave w.e.f 29.06.06 for 135 days as is admissible.

8.3 To direct the Respondent authorities to pay to the applicant her full

salary for the period of her absence on maternity leave.
84 Cost of the application.

8.5 Any other relief/ reliefs that the applicant may be entitled to.

9. INTERIM ORDER PRAYED FOR:

The applicant in the facts and circumstances of the case the -applicant
does not pray for any interim direction, howeve1 reserves her right for the same

if need be.

11. PARTICULARS OF THE POSTAL ORDER:

iy IPONo.- 340 683139,
ii)  Issued from - (qu ookl

iii)  Payable at - Guwahati.

12.  DETAILS OF INDEX:

An Index showing the particu]ars of documents is enclosed
13. LIST OF ENCLOSURES:

As per Index.
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VERIFICATION

I, Dr. Sabari Devi, wife of Dr. Partha Sarathi Chakrabarty, aged about 32 years,
resident of Ambikagiri Nagar, House No. 18, Zoo Road, Guwahati - 24, Assam, do
hereby solemnly affirm and verify that I am the applicant in this instant

application and conversant with the facts and circumstances of the case, the

statements made in paragraph 1,23, 4(1,25.,5,8,42.48,454 29

5,6, 0md T are true to my knowledge; those made in

paragraphs Lo (0,€,7,9, 10, 44, ovd 14) - are true

to my information derived from the records and the rests are my humble

submissions before this Hon’ble Tribunal.

And I sign this verification on this the 30 th day of April, 2006.

\/QJJQ_OJ-W Dowo

DEPONENT
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N RAILWAY

. » Office of the
General Manager(P)

Guwahati-11
No.E’J’lZ?/’IIlJ’\78-1)((0") Dated 12.09.2005.

To,
aDr. Saburi Devi,

4ub.:- Engagement of Medical Practitioner on CONTRACT
BASIS on N.F.Railway - (SPECIALIST).

Dear Doctor,

The General Manager, N.F.Railway, hereby offers to engage. vou as a
Medical Practitioner (Spreialist) on full time CONTRACT BASIS. This offer is for a
period not exceeding oue year from the date you start discharging the functions under

~— e terms of this contradt. 5 The purpose 01 this TSTITAc, you will be posted al

, ST TGy MO e
3 The terms and conditions of the contiact which will be applicable to
you, are laid down in the enclosed Annexure.

o T T R

3 As you have been found medically FIT, you ar¢ , hereby, directed to
report to the MD/CH/MLG where you will undergo a briefing for a period of 14 days
befors your posting to the specified stagion.

4., 1f you fail to report to MD/CH/MLG within 10 days from the date of
issue of this offer, this offer shall stand withdravn. Please also note that no request
for extension of joining time will be allowsd. A declaration form is enclosed herewith
which may be filled and returned to this office duly signed by two Sureties.
Enclo : Annexure.

¥ ours faithfully,

(APO!’G.KE) °
For GENERAL MANAGER(® )

Copy forwarded for inform ation and necessary action 1o -

H

FASCAOEGAMLG
. OS/EO-Bill "

Ly U ™

Devi as Medical Practitioner( gpecilist) on Jutl tine Con(/{l‘/ basis.

For GENERAL MAN AGERIPY

————l

MD/CHMLG . He is requested to intimate this office regarding joining of Dr. Sabart



Northeast Frontier Railway

Office of the
Geéneral Manager (P),
Maligaor, Guwahati =11,

No. E/227/111/178-Pt.XII (O) Dated: 01.09.2005
To

CMD, MD/CH, CMSs & MS/Ics,

FA&CAO/EGA, Finance/MLG,

_ All DRMs/DRM(P)s & DFMs/N.F. Railway,

0S-EQ/BIll/MLG.

Sub: Terms and conditions applicabie for Medical Practitioners/
Dental Surgeons on Contract Basis.

Railway Board vide their letter No. 96/t (GR)fI/Q/lS dated 24.08.2005 have revised the
rate of monthly remuneration to the Medical Practitioners/Dental Surgeons engaged on the
Railways, as under: -

Category of Medical Practitioner/ Dental Monthly remuneration for
Surgeons on contract _ those engaged for
Full time Part time

' Four hours | Two hours
General Duty Medical Practitioners Rs.21,9G0.00 | Rs.9,840.00 Rs.4,920.00
Dental Surgeons ) Nil . | Rs.9,840.00 Rs.4,920.00
Specialists Rs.27,100.00 Rs.12,160.00' | Rs.6,080.00
Super Specialists Rs.32,400.00 | Rs.14,480.00 Rs.7,240.00
2. The remuneration specified as per Para -1 above includes. the following amounts as HRA

in case of full time Contract Doctors: -

Generél Duty Medical Practitioners
Specialists
Super Specialists

Rs.2,437.00
Rs.3,045.00
Rs.3,656.00

In case of Full Time Contract Doctors for whom Railway accommedation is provided, an
amount equivalent to the sum of HRA (as indicated above) and license fee of the accommodation
so provided be deducted from the monthly remuneration of the concerned Medical Practitioner.

3. The daily rate of deduction of remuneration for absence in excess of eligibility, should be

as indicated below: -

Category of Medical Préictitioner/ Dental

Part time _

Full time ]
Surgeons on contract Four hours | Two hours
General Duty Medical Practitioners Rs.730.00 Rs.328.00 Rs.164.00
Dental Surgeons Nil Rs.328.00 Rs.164.00
Specialists Rs.903.00 Rs.405.00 " Rs.203.00
Super Specialists Rs.1,080.00 Rs.483.00 Rs.241.00

4. These orders will take effect from 01.09.2005 and shall remain in force t_ill 31.08.2008.
5. This issues with the concurrence of the Finance Directorate of the Ministry of Railways.

Accordingly, the above orders may be implemeited in respect of all serving Contract
Medical Practitioners/Dental Surgeons on N. F. Railway, w.e.f. 01.09.2005.

Pizase acknowledge receipt.

+

N _
m
: ~K. Chowdhury)

APO(Gaz)
for General Manaaer (P,




'hts/her contmun*y in'service or automatxc extensron of t:he term of cor.

Terms and condmons for. entermg into’ oontract
- with Medncal practmoners on full-trme basis. |

However, the Raxlway 1dm1mstratnon sh ] o
contract with the Practitioner for. anotherterm T Do '_- .

. The ﬁtll-nme contracted Medrcal Practxtloner (heremaﬁcr referred t\o a8 CMP)

who enters into contract with the Rarlways will not haye any'claim gr Tight for o '.

- fssigning any - ‘easons whatsoever. Contract shali also be-.-_
- CMP is found 10 be mentally or physxcally mca.pa.crtated

- certrﬁcates for proof of hrs/her date of brrth and educatronal quahﬁcattons

" During the valt:hty of the contract, the CMP wﬂl be at- ltberty to: terxmnate the

contract for betterment of his/her career or on, any. other: grounds by giving, 15 .
days: notice to the Railways. The contract can also be terxmnated by the
Railways at any time during the contract by. giving, 15 days notxce wtthout

The CMP shall undergo a medical exammatron, before the contract 1s entered l

into, for hxs/her fitness to. perfoi'm the‘work awardef to‘him/her.. " .,_:f L ,__ -

 Atthetime of entcnng into, oontx act, the CMP shall produce certtﬁcates of
hig/her character and antecedents from two gazettec ofﬁcere of the Centrall
* ‘State Govemment ‘

~
« o
N .
-~ - 1

At the time "of entenng mto contract the CMP shall produce. ongmal

The CMP shall have to undergo a bnef ortentatxon for a penod of two weeks

‘ be. oif‘an i addmon -
_shall be. allow atinejate - i

earned.by the CMmP ull SUCh ttm_e, 5 -

; Provrded thxs famhty shall be nvaxlable to the C’U[P subject to fulﬂlmcnt 1of' - s
. conditions §tipulated .in clause 14 and'15" of. t}re terms and- conditions. “Any. - i+’
CMP leaving his place of work on leave of absen ,e/'”natronal hohdays should

get prior permtssnon of the controllmg authonty ' LA
Expenses on outstation JOumeys connected thh the contracted works wrll boj '

borne by the leway ’Duty -passes. will te isst. ed, by the' Railways for the
purpose of j journey in the ling Junsdlctxon of the- Health Unit where the CMP - -

Tenders servicé and to the Divisional Headquarte" and the CMP ‘will be'paid. -

Dmlv allowance at the followmg rates.dufing - su ‘h’journeys subject:to other': :

provmons contained in Board’s letter No F(E)I/9‘ :AL-28/9 dated 24:4, 1998

A

-~ - - 7,». A " . 'r

P P

Lgtheco :?i L

~1 L .

[ 1



’"iQ" :» i .;-v

_‘ALClassCities A Cless cities BI Class cities Other aress *
© Re230 . R¢I18S . Rs150  Rs120
10.  The mon.t}'ﬂy, fee fo\CMPs and the dailysrate of pr«:portionat"e reduction from-

the fee in the event Yhe CMP " absents himself for periods exceeding those Lo
‘stipulated in the contract, are at the fofowing rates. ‘ o

Daily rate of Reduction -
./ from the fee for
excess absence

Cgtégqry of CMP" Mont

- General Duty Rs 365

Specialised se}vices Rs 498

Sﬁper. speciality servi‘ 3 9 - 397

11, TFull-time CMPs may ‘be provided unfiirnished accommodation subject to. |
. availability. In case Railway accommodation ‘is provided to the CMP, an .
amount equivalent to HRA and, licence fee of the accommodation so. provided
" “shall be deducted from the-monthly fee admissible to the CMP. !

12 .The CMP may be given one set of First Class complimentary pass for selfand | |
. family during each-contract. The pass, however, stall be issued after he/she
renders three months _of contracted service regularly.” | R
13, The CMP may avail of free medical treatment for self only except the.
© operations categorised as “Special” in para 622 (8) of Indian Railway Medical -
Manual 2000 and treatment normally avajlable at superspeciality centres from .
his/her respective zonal railway. hospitals during the cusrency of contract.

14.  The CMP shall be governed in respect of matters not referred to in these terms
and conditions by any orders/ amendments to the terms contract issued by the
Railways from time to time. '

15, The CMP shall attend.to all normal tesks which any medical practitiorier is .
- conveiitionally do@ng".. He/she will also attend to emergencies and accidents.

16. RCMP shall issue sibk/ﬁtness certificates for a period upto 7 days, beyond

which the certificate so issued by him/her should be countersigned by a

. fregular Railway Medical Officer available at the nearest hospital/ dispensary/ .
I health unit. ' o S

17. . Thi? .CMP shall not perform administrative work like bfe-emeOymeht orii -
© . periodical medical examinations, sanction of leave to Group 'C’ and ‘D’. staff
and certification with respect to food items considered ‘unfit' for human

I Tensd "%



18,

19,

20.

21,

. consumption,;ic. ‘However, the CMP shall be allowed to permit Grou

T

and ‘D’ staff casual leave if sought, for 3 daysorlessatu stye,tch.

The CMP shall not make medical recommendétion of any 'kind referred fo
paras 559 to 564 of Indian Railway Medical Manual(IRMM), 2000 ‘fs
The CMP will not have any financial powers. Howeéver he/she may 6perat§
the imprest acgount in accordance with the guidelines contained in the IRMM
. However, the cash vouchers in such cases shall be'got countersigned by .an

authorised Railway medical Officer. No cash imprest account shall be - !

recouped unless the pro?osal is countersigned by an!Indian Railway Medical
Service Officer. : , i C

. '
It

. | . . ) V k . .l. . i
The CMP-shall not initiate/review /accept the annual confidential reports of
Group 'C’ Railway employees. However, he/she ‘'shall, on request, prepare and
present the performance report of the staff Sy ‘

1

Thg CMP shall not indent or co'ndemn/reconuneﬁd for condemnation any -tdqls-

and plants. -




" ANNEXURE-Z
M\/\M’\/ A

To

The Chief Personal Officer,

N.F. Railway,
paligaon, Guwahat..

Sub x-‘\pblication for maternity leave

Through proper channel.

advanced stage of pregnancy and

Respected Sir,
tinue my duties from 29/6/06 10

{ would like to
EDD is on 3™ July 2006. I sh

29/8/06. -
diy grant me the maternity leave for the abo

So, | request you 10 kin

inform you that I am in
all be unable o con

e period.

Y

With regards,
Yours faithfully,

ol

28/6/06
(Br. Sabari Devi)

Date ©
Guwahati

c»ﬂf!.{f;,_,j 2 e i ¢
S A LA L U‘i/}‘

A

Addsyente



& -4 ANNEXURE - 3
: DISCHARGE CERTIFICATE '
Gl m MEDILAL COLLESE HOSPIIAL CUWAHATI ASSAH

F-2 (N RC.
Admitted on 27 é‘[ %, IRN —~ 352'/ é stcharged on..../ [O,, vove
Hospital No.. g“9c.2.g S o Depu Regd No 4391/05
MRD Mo 22137 WardNPS.' - Unu......J-..—.:‘.,.." Setv1ce:;.9.1%..ﬁ.

Namet Dv. Sakbotv Devi  aped 3Uywt Sexi F- 7 "Religion 1. Hindw
Address "/0;-' b R CM—KYA.LOY'? ~' Ly i

. :Zooeoo.d, eetanagay "
Village/'rowna ) ﬁ ‘a T. O

: Dl&é—* K@M«M#
INVESTIGATION &owL _? O‘“""‘ v VCR.,J*)R/E wa‘»&. — LONL
5/44,7/,‘.115?“/ 75——/72.n?/¢o
RBL —— Q0 R
T %ﬁ// rz#_—.l.s‘ MIU W(
Sy, Guahhing —% 0

R \g/b —_ Uine — VH"—* Tm . CR«:—*—— Endo&‘-—"))
EC4- Novwal Siwwn Pun asli — 2 HPE

CH"'"‘ Nhyllms | ER ell’ 3~—-6/H+F ' m %J«M'r {)+\“°J

DIAGNOSIS: CT" ?/-f-z.. aiL Tmm/ }m«g _ mﬂv RTI

. x4'
Lo

LY . LA . s . ER
ALY o > et . o et Y et Lo N t
. . .

TREATMENT ;. SP”"L““W l/aavmﬁ, o&,&/x/b?r -7@%«34 @xaﬁw

S .\ . PR ~ . w Nb&/

o , ( A IV —-y)%fomr@ .

| Sl fw/ waTigel fpgirsbion?! [ Bamle [ernop]

Y RN- 3(,9_?/3(, 3 517 | 29]e] 6

Results ! Gure/}pmved/m)changed/Dxagn> 18 on]y/Wnr 5€ ‘ T

He;She is f1tlunf1t to Testmne’ 'duty/light dut\/aflvlsed rest for.,,
mbnth. ...

Ouher side : ' [ —— e
Advice ¢n discharee ‘ '
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GUWAHATI] BENCH

AN 1u CLNTRAL ADMUNISTRATIVE IRIBUN/\L

| . Original Application No. 193 of 2CuU6. "

W‘Q?Cf

“Date of Order: This the Sth day of August 2'.)06.

Theddon ble Sri K.V, Sachidanandan, Vice-Chairman.

The tHon’ble Sri Gautan: Ray, Admimistrative Member.”

Dr. Sabari Devi,

Wife of Dr. Partha Sarathi Chakrabarty
Resident of Ambikagiri Nagar

House No.'18, Zoo Road

Guwahati ~ ?4

.

. Applicant

By Advocates Mr B.Sarma, Mr A. Cheti, Mrs. B. Chakrabarty.

Verxus -

"

1. The Umon of.India, represanted by the
General Manager Secretary,
N.F.:Rdilways,*

Maligaon, Guwahati.

The, (:qneral Manager ®,
N.F. Railway,
Maligapn, Guwahati.

The Chief Personal Officer,
N. F. Railway,
Maligagn, Guwahati.

4. Chief Medical Director,
N.F.+Railway Hospital, ,
Maligaon, Guwahati, ! s

Respondents

By Advoca?:e Pr. J.L. Sarkar, Railway Standmg Counsel

------

. ORDER (ORAL)

K.V. SACHIDANANDAN, (V.C.)

v

'fhe Applicant, whe is a Medical Practitioner (Specialist),

\

was engaged on full time contract basis in the N

rtheast Frontier

Railway Hospltal tor a period not exceeding one year from the date of

/
!

e




~r

- _ag-

t dischargingﬁtlie functions with a provision for,‘ektension of the

it L ‘
p:same. The 'Applicant made Application on 28.06.2006 to the Chief

Persongl .Officer, N.F. RailWay, Maligaon, Guwahz{pi praying for
sanctioniih}*g“;'pf maternity leave for the period froni -2‘9.06..2006 to
29.08.2006\._;zlue to advance stage of her pregnancy and an_ticipatéd'
delivery of 'a child being on 03.07.2006. But nothing- transpired.

Therefore, aggrieved by the said inaction of the Respondents, she has

flled this Application seeking the following reliafs: -

“g.1 T' d\_ ~ LY :
- 1 To direct tire Tespondent authorities to
¢ . grant to the ngpllcant--Maternity ieave .
w.e.f. 29.06.2006 for 135 days as Is

admissible.

g2 To direct the Respondent authorities to

pay to the applicant her full salary for

the period of her absence an maternicy
leave. _ e

8.3 To direct the respondent guthorities not

to disturb the services of the applicant

and to allow her to continue in her

- ~

' Lo services till persons - are appointed
e i against the post held by the petitioner
on regular basis.
i 8.4 Costs of the application: .
. 8.5 Any other relief/reliefs.that the applicant
o may he entitled to.”
' :
2. ;7‘7,‘1;;?‘/1:"8. Sarma, learned Counsel for the Applicant has taken

to our attention - to the annexure = 4 to the O.A. “Special kinds of

) Ay
Leave : Maternity Leave” and submitted that the App}icant is entitled

for maternity leave. Dr.].L. Sarkar, learned Standing .Counsel for the

w o
Railways: suhmitted that this is a policy matter and it will be decided

by, the li{.e:spondents. At this juncture, lecarned Counsel for the

Applicant s'ubmitted that he will be satisfied if the Applicant permits

e, PR
AT ]

to file a co‘mprehensive representation to the 4th Respondent and

direct tife 4th Respondent to consider and cispose of the same within

a time frame.




o ad . B
. ]

3. ihU)e il;terest ot justice, we direct the Applicant to file a o i
. comprehensive representation within two weeks from today. On
. feceipt ol “é"i-ﬁ:ii representation, the 4th Respondent and/or any other
" Competent A\thh‘ority shall consider and dispose of the- sante with

. special reference to the Rules and antecedents, within a period of two

v manths fm{,'h_.‘_thel date of receipt of copy of the represen tation.

¢’ ’ .
) The Q.A. is disposed of at the admission- stage itself. In
P : g
w the circumstances, no order astocosts. . ] ST
e ———— ST T .
N Sé/VICE CHAIRMAN
S Sd/MEMBER (A)
g 90c .
pate of Applicarion * =it ,7.‘...03{
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NORTHEAST FRONTIER RAILWAY

Office of the
General Manager(P)
Maligaon,Guwahati -11

No. E/227/H1/178/Pt. X1{O) : Dated: 07.08.2006

To

Dr. Sabari Devi.

C/0O Joykanta Sharma,
P.0.Zoo Road,
Ambikagiri Nagar,
Guwahati-781024.

Sub: Sanction of Maternity leave.

Ref: Your letter No. hil dated 28.06.2006.

In reference to your letter quoted above, it is intimated that
thre is no provision for granting Maternity leave to the Contract Medical
Practitioners, as mentioned in the terms and conditions. Hence, your
. absence from duty w.e.from 29 06.06 is hereby treated as_un-authorised r)
' { one -and your are givan 15 days notice for termating.your services, as full,..

At t Medical Practitioner(Specialist), Central Hospital, Maligaon
as per item No. 3 of the said terms and conditions.

This is for your information.

(P.K.SIN H )

Dy. Chief Personnef Officer/Gaz.
for General Manager(P)

- Copy forwarded for information andv necessary action to;- o

1) FA & CAO/EGA/MLG '
2) MD/CH/MLG in reference to your letter No. H/Leave/Gaz dated 06. 07 2006 -

3) EO/BIll / o
( P. K. SINGH ) B
Dy. Chief Personnel Officer/Gaz.
for General Manager(P)

Cers; iod in I .
‘ \lf 0w true Cyp,

~—~

~
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NORTHEAST FRONTIER RAILWAY ANNEXURE- 6
M

S Office of fhe
- General Manager (P)
Maligaon, Guwahati - 11

No. E/170/L.C/NS/767/06 ' Date: 08j9-2006

To,

Dr. Sabari Devi,
Ambikaglri Nagar,
House No. 18, Zoo Road,
Guvvahati - 24.

‘Sub:- Compliance of the Hon'ble CAT/GHY's
. order dt.08-8-2006 in OA No. 193/2006
Dr. Sabari Devl
_Vs-
UOI & Ors.

Ref:- Your letter No. Nil dt. 18-8-2006. 7/

In compliance to the Hon'ble Central Administrative Tribunal/Guwahati Bench's ..
judgement/ order dt. 08-8-2006 in OA No.193/2006, I have gone through your
representation dt 18-8-2006 alongwith your original application and Hon'ble Tribunal's
judgement/ order dt. 08-8-2G06. I have also gone through the relevant rules &
antecedents and after due consideration dispose.of the same as under: -

At the time of engagement as a Medical Practitioner on Contract Basis on this
Railway vide letter No.E/227/111/178-IX (O) dated 12-9-2005 (offer letter), the clear
terms and condltions applicable for Contract Medical Practitioners was enclosed
alongwith the letter, wherein it was mentioned that nommally_ ¢ Sunday and National
Holidays v will be off and in addmon, authorised absence without detriment to the terms
shall be allGwed at the rate of two days per month to be avalled any time during the
contract to the extent eamed by the CMPs till such tzme Except this, no other kind of #
Ieave is admissible to CMPs.

Hence, the claim made by you regarding the sanction of matemity leave is not
permissible according to the rules for contract medical practitioners.,

~ This disposes of your appeal dated 18-8-2006.

Y -
/(‘ ] 1. 6% ()
(Dr. K. K. Senlas

Chief Medical Dlrector
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ain_the same as ia the Baarus letter dated 205 ;sc: =-7

182195,

(5V1 Encashment of LF4P to Scilicay Servants resiz-: i
SRPF(C) benefits — In case of persons retiring with sErF
benefits, the amount of empiover’s contribution plus the ir:e

-

calculating the pension, the foilowing formula may be adepied.

Total amount of employer’'s contribution ts SRET
plus interest t:il the dste of retirement
Pension =

Commumtion factor as per age on next birih
d..-.

" For calculating pension equivalert of gratuity (PEG) the formul=
will be as follows :—

Specxal Contnbutxon to PF

PEG =

Commutation "°ctor x 12 -

"Ref: RBs letters No. F(E)TII/QO/LEUI of 27.5.94, 18.12.95 and
14.7.1998, SE SI. No. -182/98.

\’*//SpeciaI kinds of Leave

- Maternity leave — A female Govt. servant (including sn
Apprentice) with lcss than twe surviving children may be granted
maternity leave by an authority competgnt to grant leave for 2
Pperiod of 135 days from the date of its commencement. Previauciy,
.the ceﬂmg of such leave was limited to 90 days but this has been

.t 135 days wef 7.10 97. Maternity leave shall nt be

‘debited agaiast the Jeave account of the 1 railway employee Dum::

2
7

e pay drawn‘zmmedmtely before procecdmg on the Jo'm
Tty eave may, be combmed mth any ot.her Kind :of !&\ .

“»\

2em:ty‘2ieave mnder thx~ rule

may “also be gran'ed
e sof.';h'e's'aiumber‘oflsumnng children) in‘cases of
*or jabortion=(including abortion induced under the
rmmatxon of the Pregnancy Act, 1911) for a period not

% .'} T L

B.s Nos FENIVSCLELT of & 5.1995 & 14.7.109§5. < .- if

(33
thereon may be treated es pensionary benefits. For the pu'—‘<c LM

H -

- A = - - . .
‘.E-asgs "ti gﬁsadwéﬁ’;’{vﬁ% :12 g- 1
. 1" «,‘ . . ’ :

P R

: gn_d)m ‘od of leere the raiiway 'servant shall. be paid- Ieave calary .

Lo g8 e

TETEAE e a4 ot e —————— ey o mens

MPEAN-92/CPCILE-3 dated 4.12.92, ASBRIZNGY) 71/35) 3atay e
.- refe.red . to. T .-:_ '3.;- o WIS

1 ! H

%
ex:ralding six wec<s 7 application for tuch 13 tupportcd “‘ 2
mosical : :rimoan Auinonised Medicai Officer. iThe cial

mer vd ol seve en accsuni of miscarriage/aortion shouid . .
he -osiricisd 1p 23 czvs i the entire career of a femaie r:n)uav :

servani. in caicgiating tie number of days of Maternity feave, such

Maiernily icave granted 2ad availed of by s female employee in the

Tast sneuld not be tzxea into 2ccount. (This rule is cffective from

12:2.84% R.B.°s No. E(P&A)N-94/CPC/LE-6 of 12.9.94, SE S1. No. 115/94).

This ruie re: grant of Maternity leave is also applicable to
leTi2eraTy emplerees, iTrespective of their length of service. Female !
i iaSouy witn temporary status will also be entitled to all | -
tiits of Maternuty leave irrespective of their length of temporary
Ziee. Tnis_ercer takes cffect from 25.6.91. Cases where
maierni t\_s.emo *had been granted to femaic temporary employees

as well as e casual labour with tempom status prior to this date
reed not be opened and no recoveries ny _‘:)e made on this account.

.\cu\xthstandmg the rules regardmg‘fgrant of commuted leave,
as :0 whether the employee is expectedito return to dyty as is
for the grant of commuted leave, any leave (inclnding

commuted leave uoto 60 davs and leave hot due) upto 2 maximum
Cof 1 year may, if anplied for in coutl..uahoﬁ of maternity leave may
be zranted withaut the production of medxm] certificate.

ta) (i) More leavz in continuation ofleave granted ss in 4th sub-
para above may be granted on production of a medical certificate for -
the illness of the female employee or illness. nf 2 pewly born bzby of the
empicyee subiect to the production of a medml certificate to the effect
that the condition of the ailing baby wamn:s motr.cr's personal _
attention and her presence by the baby’s sxdpxs absolutely necessary. - Co

ﬂﬂc"(c" b
B4 244

Authoricy : Rule 551 RI as amende
Board s lefter referred to above. g :

Note 1 —Matermty leavexsa‘:,og :
. who are_rziiway employees. In this

Note 2 — Maternity leave is also fafs
(i) In case of still born child 2nd.

v
v
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Written statement filed by the respondents

The respondents most respeétfully.beg to

state as under -

1. That the respondents have gone through the 0.A.
and understood the contents thereof.

2. That in reply to statements in para 4.3 it is stated
that the applicant was found fit for engagement as CMP |

iu N.F. Rly for a period, specified in the cohtract
of engagement with clear terms and conditions stipulated
in appointment letter. It is wicng to say that she was

appointed as Medical Practibioner in Rly.

3¢ That in reply to statements in para 4.4, 4.5,
4.6, 4.7 and 4.8 it is stated that the applicant was

Contdeece 2/"
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engaged as Medical Practitioner on contract basis
after being found eligible for the same. It is wrong
to state that her engagement as CMP should be governed
by any order/amendments other than the terms of the
contract issued by the Rly from time to time. In fact,
the other benefit/entitlement of the CMP are variable
in terms of Rly Bd's instructions, but the vital terms
and conditions for engagement of a CMP will be remained
static and cannot be withdrawn except for breach of
performance of the terms and conditions by the either
sides. Maternity leave is not permissible in case of
CMP. That, sanctioning of lesgve to the applicant was
subject to the avallability of earned leave to her
credit. Mbreover,‘the applicant was a CMP in Rly, was
not entitled to be granted maternity leave and cannot
demand the same which was not governed/or applicable

tc her under the rules and terms & conditions of contract.

4, That in reply to statement in paras 4.9, 4.10,
4.11, 4.12 and 4.13 it is stated that the Hon'ble
Tribunal's order dt. 08.8.06 in O.A. No. 193/06 was duly
complied with by the competent authority, i.e. CMD/MLG
vide this Rly's order dt. 08.9.06 No. E/170/LC/NS/767/06,
wherein it was informed that the claim of the applicant's

Contd.. 03/-
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entitlement to maternity leave as CMP was found as
inadmissible as per terms and conditions of the
engagement. In the meantime, her terms of engagement
expired on 15.092.06 and accordingly her contract was
not extended further. Dr. Sabarl Devi vide her letter
(copy enclosed) has also informed the General Manager,
to withdraw the application of extension contract.
- The Hon'ble Tribunal's order dt. 08.08.06 in O.A. No.
193/06 was complied'with a speaking order by the
competent authority of the Rly and therefore the matter
has become infructuous on being complied the Hon'ble
Tribunal's said order, and as such, filing of another
0.A. before the Hon'ble Tribunal in the same subject
matter attracts resjudicatfap. Again, the applicant,
while the O0.A. No. 214/06 was pending has filed another
0.A. No. 100/07 before the Hon'tle Tribunal, which on
the part of the applicant is nothing but a mere abuse
of process of the court of Law, and therefore the 0.A.
is liable to be dismissed in limine. The applicant's
engagement as CMP was not extended as per terms and
copditions of the stipulation of the contract, was
| fully justified. The terms of contract will not extended
to/or not binding upon the child of the applicant. The
terms of the contract are binding upon the applicant,
as such called for a specific performance by the parties
to contract only.
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expired on 15.09.06, engagement was not extended further
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That the terms of engagement of the applicant

for another term as such, Her service was terminated

J%#ﬁﬁkééé%ﬁ%tni)*fﬁf

"y Chf P .sonn i Ot cer ( Gaz )

)

as per terms éﬁdvconditions of the engagement, therefore,

allegation of nefarious objective of appointing some

other is denied.

Se

Copy of the letter of the

applicant withdrawing

application for withdrawal

is enclose as Annexure =

That in reéply to statements in paras 4.14,
4.18, 4.164 4.17 and 4.18 it is stated that the
contract Medical Practioner in Rly is not entitled to

be granted maternity leaée nor the said entitlement

has been inserted in the terms and conditicns of the

contract agreement. The rules applicable to Apprentices

or temporary emplcyees in Rly are not applicable to a

contract CMP as stated by the applicant.

Apprentices/Temporary employees in Rly are deemed

regular Rly BEmployees subject to the fulfillment of

some conditions laid down in this regard, moreover they

are appointed as per Rly rules/codal provisions. In

the present case the applicant was engaged as CMP on

'Contdoo 05/’
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The applicant is governed by the terms and
conditions of the contract thus question of breach of
Service Jurisprudence or against Administrative Law

never been disputed. The applicant is ehgaged as

Contract Medical Practitioner, not as adhoc appointee -

as stated by her.

She is not entitled to get Maternity Leave but
she may be granted‘leave as-per terms of engagement.
6. That iﬁ reply to statements in paras 4.19, 4.20
and 4.21 1t is hunbly stated that this O.A. before this
Hon'ble Tribunal is not maintainable because, she could
not bring out any specific point of breach/Or non-
performance of the contract and therefore it is liable
to be dismissed with cost. |

Contdee.6/=
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1, snra Londep . Kumot. Sngh Dy cpofing

aged about .Afl oo YEATS sesese. do hereby verify
that the statements made in paragraphs | to &

above are true to my knowledge.

=

Z\ ¢9¢2007, PA’M lemun
Signature
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