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CENTRAL ADMINISTRATIVE TRIBUNAL 
GUWAHATI BENCH, GUWAHATI 

MISC. PETITION NO.119/2007 
IN 

REVIEW APPLICATIION NO.4/2007 
[ARISING OUT OF O.A.No.114/2006] 

AND 
REVIEW APPLICATION NO.4/4007 

IN 
ORIGINAL APPLICATION No.114/2006 

4 

DATED THE 17TH DAY OF JPNUARY, 2008. 

HON'BLE MR G. SHPNTHAPPA 	MEMBER(J) 

HON'BLE MP. GAUTM PAY 	 MEMBER(A) 

Union of India & Ors. 	Petitioners/Respondents 

By Advocate Shri K.K.Biswas 

V . 

Sri Nilutpal Patar 	Opposite Party/Applicant 

ORDER 
[ BY CIRCULATION ] 

SHRI GAUTAM RAY, MEMBER (A) 

Since 	hearing 	is 	not 	felt, necessary, 

M.P.No.119 of 2007 in R.A.No.4 of 2007 arising out 

of O.A.No.114 of 2006 and R.A.No.4 of' 2007 in 

O.A.No.114 of 2006 are disposed of by circulation 

uhder Rule 17(3) of the Central Administrative 

Tribunal (Procedure) Rules, .1987 as under.. 

M.PNo.119/2007 in R.A.No.4/2007 arising out 

of O.A.No.114/2006 ha been filed to condone the 
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delay in filing the Review Application. 	The 

petitioners herein, in order to explain the delay, 

have given the following list of events: 

"Date 	 Particulars 

03.07.2007 	Judgment/ORDER passed by C.A.T. 
allowing the OA to the extent 
indicated in the order. 

13.07.2007 	Certified true copy of the 
order delivered. 

27.07.2007 	Railway Recruitment •Board 
referred the matter to Rly. 
Board for decision in the 
matter. 

21.08.2007 	Misc: Petition filed in C.A.T. 
praying for extension of time., 

29.08.2007 	Railway Board gave its opinion. 

31.08.2007 	Opinion of the Rl.y's Counsel in 
'High Court/Guwahati sought for. 

11.9.2007 	Rly's Counsel's opinion 
received. 

13.9.2007 '  C.A.T. allowed the Misc: 
Petition granting extension of, 
four months time for compliance 
of the ORDER. 

12.10.2007 	Decision taken by the Chairman/ 
Railway Recruitment Board for 
filing Review Application." 

From the above dates of events it is evident that 

there has been delay of about 3 months in filing 

the R.A. which has been filed on 15.11.2007. From 
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the Order of this Tribunal dated 13.9.2007 in 

M.P.No.90/2007 (enclosed by the petitioners as 

Annexure-B) it is clear, that the petitioners 

(respondents in the O.A.) filed the said M.P. 

seeking for extension of time for the purpose of 

implementing the Order dated 3.7.2007 of the 

Tribunal in the O.A. (supra) . The said Order is 

reproduced hereinbelow: 

"Counsel for the applicant submitted that 
they have decided to implement the order of

, 
 

the Tribunal. Since the matter has been 
sent to the Railway Ministry it may take 
some more time and prays for extension of 
four months time. Conidering the 
submission and the pleadings four month 
further time is granted for compliance of 
the order as a last chance. No further time 
will be granted. 

Misc. 	Petition 	is 	allowed 	and 
disposed of.' 

That being the position, the petitioners herein 

cannotnow count the said period for the purpose of 

explaining their delay in filing the R.A. 

Moreover, the Order of the Tribunal was passed in 

the said M.P. on 13.9.2007. The petitioners took 

another 2 months to file the R.A. 

3. 	We are, therefore, of the view that no 

sufficient cause has been made but by the 

petitioners herein to condone the delay in filing 

1~-~ 
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the R.A. The M.P. is accordingly dismissed. 

Consequently, R.A.No.4/2007 in O.A.No.114/ 

2006 filed by the petitioners is also dismissed. 

There will be no order as to costs. 

( \ZA ~AM R~y 	 G... 
• 	

THAPP 
I"EMBER(A) 	MEMBER(J) 

ua. 

\ 
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CONFIDENTIAL 

BANGALORE BENbH. 	BY SPEED POST 
Fax : 080-25255241 

v41jg1 ciMicP1 

B.D.A.COMMERCIAL COMPLEX, 
Ii.IlR / INDIRANAGAR, 
1Jçr - 38 / BANGALORE - 560 038 

NO. PS/Judgments/2008 
	 Dated: 17.1.2008 

To 

The Deputy Registrar, 
Central Administrative Tribunal, 
Guwahati Bench, 
Rajgarh Road, Bhangagarh, 
Guwahati - 781005 

Sub: Forwarding of RA No. .4/07 & MP 119/07 (OA 114/06) filed by 
Union of India & Ors. Vs. Nilutpal Patar - reg. 

Sir, 

I am directed to forward herewith the Orders prepared/signed by 
Hon'ble Shri Gautam Ray, Member(A), Central Administrative Tribunal, 
Bangalore Bench, Bangalore after duly concurred/signed by Hon'ble Shri G. 
Shanthappa, Member(J), by circulation, in the above mentioned RA and MP 
arising out of O.A.No.1 14/06 along with Part 'A' files (OA 114/06 and RA 4/07) 
for necessary action at your end. 

Kindly acknowledge receipt of the documents. 

Yours faifully, 

(UMA ARU
I((,) 

UMAR)- 
PS TO M( GR) 	- 

End: as above. 
? 

"'®r~ 
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IN THE CENTRAL ADM11ISTRATIVE TRIBUNAL I GUWAHATI 
BENCH :: GUWAHATI 

/ Review Application No........ ....... of 2007 	 zz 	
! : 

in the OA No. 114 of 2006 	 c: 

IN THE MATTER OF 

An Application under section 22 of the 

Administrative Tribunal Act, 1985, read 

with Rule 17 of the Central 

Administrative Tribunal (procedure 

rules), 1987. 

AND 
IN THE MATTER OF 

An Application for reviewing the orders 

passed by the Hon'ble Central 

Administrative Tribunal on 03 -07-2007 

in OA No. 114 of 2006.. 

IN THE MATTER OF 
Union of India represented by 

General Manager / N.F. Railway / 

Maligaon, Guwahati —781011. 

Petitioners/Respondents 

The Chairman, 

Railway Recruitment Board, 

station Road, Guwahati-781001 

Petitioners/Respondents 

-Vs- 

Shri Nilutpal Patar ........ 

Opposite Party / Applicant 

Sb. Sri Gopi Ram Poatar, 

Vill-Nabheti, P.O. & Dt. - 

Morigaon, Assam Pin- 782105. 
-. 	3t 

The above named Petitioners......... 

Contd .. . p/2.. most... 
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Most respectfully sheweth: 	
., 

- 

That it is submitted that the Opposite Party as Applicant filed the aforesaid& 
d 

OA before the Hon'ble Tribunal praying for directing the Respondents to 

appoint the Opposite Party/Applicant to the post of ESM (Ilr.ffl against the 

existing ST vacancy pursuant to the advertisement dated 12-06-2004 & set 

aside and quash the Respondents' letter No. RRB / E 170 / OA / 320 12005 

(NP) dt. 22-02-2006 (enclosed as Annexures - I & 9 with OA). 

That it is stated that the Hon'ble Tribunal after hearing the parties was 

pleased to dispose of the OA No. 114 / 06 with direction to the 

Respondents "to determine the merit of the of the candidates including the 

Applicant for empanelment on the basis of the marks obtained by them in 

the HSLC / HSSLC Examination." 
A photocopy of the above order is annexed as ANNEXURE - A. 

That it is submitted that to honour the Hon'ble Tribunal's above order the 

Respondents obtained the extension of time by the kind orders of the 

Hon'ble Tribunal in M P No. 90 of 2007 vide order dt. 13-9-07 so that the 

whole case may be re-examined by the apex body of the Respondents 

Railway system and the court's order implemented. 

A photocopy of the above order is annexed as ANNEXURE - B. 

4.. That it is submitted that while examining and re-examining the case the 

Respondents discovered that it becomes at variance with the Respondents' 

Codal provision of Rule contained under para 304 of the Indian Railway 

Establishment Manual, 1989 edition, which runs as under: 

"When two or more candidates are declared to be of 

equal merit at one and the same examination I 
Selection, their relative seniority is determined by the 

date of birth the older candidate being the senior." 

And thus a deadlock has been created for the Respondents to advance 

further. 
A photocopy of the above order is annexed as ANNEXURE - C. 

Contd..p/3..that.. 
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That it is submitted that albeit the Hon'ble CAT while delivering judgment 

in the OA discussed the case at length but did not attach importance to the 

above Codal provision of the Respondents, rather, clubbed the paras-303 & 

305 of the IREM together, the subject matter of which are totally different. 

That even after those "errors" in the judgment the Respondents laid stress 

upon the observation of the Hon'ble Tnbunal in the ORDER in the 

operative portion of the judgment - " to determine the merit of the 

candidates including the applicant for empanelment on the basis of the 

marks obtained by them in the HSLC/ HSSLC Exainination"_ and an 

analytical sttidy of the three candidates who got equal marks in the written 

test were made by keeping in view of the minimum Educational I Technical 

qualification as per Employment Notice No. 1/2004, Category No. 48 for 

the post Electrical Signal Maintainer Gr. 111 i.e. Higher Secondary (Science) 

Pass with Mathematics and Physics, which is as under 
% age of 

SN Name RoliNo. Marks in HSSLCin 
Written test Maths & 

Physics 
1 Abhay Kr. Ranjan (ST) 34806256 30.67 58.75 

2 Bhupal Kumar (ST) 34807064 30.67 51.00 

3 NilutpalPatar 34803508 130.67 45.50 

From the above analysis, it is also reveaiea mat me appnean IIH 1'411ULRU 

Patar (ST) tearing Roll no. 34803508 can not be empanelled. 

That in spite of having the full diligence and devotion to comply with the 

Hon'ble Tribunal's order the Petitioners/Respondents have become fully 

crippled and helpless for the framework of Raiways' above codal provision 

and to cope up with the Hon'ble CAT's observations in the ORDER for the 

reasons mentioned above. 

That it is humbly submitted that the Hon'ble Tribunal did not notice that 

the OA suffers from "non-joinder of the necessary parties." The Applicant 

in his application repeatedly mentioned "other ST Candidates", but did not 

make them necessary parties in the OA. And as per CPC on this score 

alone, it is prayed, the OA is liable to be dismissed. 

That it is humbly submitted that the Hon'ble Tribunal perhaps overlooked 

that the Result of any written Examination conducted by the Railway 

Recruitment Board, Guwahati, is always a provisional subject to 

Contd..pI4. .fulfillments. 
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	 fulfillments of all the eligibility criteria during the verification of original 

documents / certificates / testimonials. On each and eveiy occasion, this has '< 

been clearly indicated in the result itself, does not entitle any candidate for 

selection I empanelment. 

That it is humbly submitted that the persons empanelled against whom the 

Applicant has alleged and agitated grievances were duly selected by the 

competent authority and employed by the Respondents against the notified 

vacancies and posted in their respective working places for performing their 

duties. Should any disturbances now is caused to their present status of 

• employment it would agravate their right to employment and may 

tentamount to further litigation. It is further submitted that all the vacancies 

of ESM Grade - III notified in the subject employment notice were already 

filled in and the panel exhausted. 

That the Petitioner/Respondents respectfully submit that albeit the 

references of all those provisions were highlighted and enshrined in their 

argument submitted before the Hon'bie Tribunal, but the Hon'ble Tribunal 

overlooked the submissions and ordered on 0107.07 in the OA 

That the Petitioners / Respondents respectfully submit that the Petitioners / 

Respondents find the above Lacunas in the Judgment I Order of the 
Hon'ble Tribunal which are the "Errors apparent on the face of the 
record "and, therefore, necessitate modification / } eview of the order of 

the Hon'ble Tribunal passed on 03.07.2007 in the above OA. 

That the Petitioners / Respondents respectfully submit that in filing this 

petition for modification / review of the Hon'ble Central Administrative 
Tribunal's order in the nature of "Review" and on the strength of this 
Review Application, a separate Petition is submitted under Misc. Petition 
No. I J.t Of 2007 for the Condonation of delay in admitting this Review 
Application by the Hon'ble Tribunal. 

That it is reiterated that the Respondents /Petitioners should have complied 

with the order of the Hon'ble Tribunal passed in the above OA but for the 

catastrophies faced by the Respondents /Petitioners mentioned in the 
foregoing paras. 

Contd..p15.. That 
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That your humble Petitioners beg to submit that it is a fit case where your 

Lordships may interfere for consideration of review of the order passes by 

this Hon'ble Tribunal in admitting this Review Application to relieve the 

Petitioners from the catastrophies put to in the process of complying with ) 

the order passed in the above OA. 	 I! 

That your humble Petitioners beg to state that smce there remams no 

alternative remedy, this Petition is filed for the ends of Justice and a 
I,  

I.. r 

2: ..- 4 

Petition for condonation of delay is placed alongside for your consideration 

and admittance of this Petition. 

That with suave and placid submission it is prayed that till disposal of this 

Review Application the operation of the orders passed in the above OA 

shall remain stayed. 

That your humble Petitioners beg to submit that this Petition is field 

bonafide and in the interest of Justice. 

In the Premises above, it is, therefore, 

prayed that your Lordships may be 

magnanimous enough to look into the 

prayer of the Petitioners I Respondents as 

prayed for by the Petitioners / 

Respondents and may kindly review the 

decision / order dated 03.07.2007, 
ISM 

herewith submitted as ANNEXURE - A 

and issue suitable orders 1 directions as 

deem fit and proper so as to redress the 

helplessness of the Petitioners / 

Respondents in compliance of the order 

passed in the above OA. 

And for this act of your kindness, the Petitioners I Respondents, as in 
duty bound, shall pray and remain ever grateful. 

Contd..p/6.. Verification.. 

- 	 • 	 r 



VERIFICATION 

1, 	 Son of 

aged about 5/years working as 4¼m.L................. the 

Chainnan, Railway Recruitment Board, Guwahati, do hereby solemnly affirm 

and verii' that the contents of the statements mentioned under paras 1 to 8 are 

derived from the records and true to the best of my knowledge, information 

and belief and the statements under 9 to 17 paras are my respectful and humble 

submission before this Hon'ble Tribunal and I have not suppressed any 

material facts. 

AND I sign this verification on this I -tAr -  day 0fJV  /2007. 

Place: Guwahati 
	

Signature oU)EPONENT 
Date: jS-'l  2007 
	

A 1PMAM 

in 

\ 

To 
The Registrar, 

Central Administrative Tribunal, 

GUWAHATI 

Contd..p/7.. Affidavit.. 
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AFFIDAVIT 

I, Shri ..... 	 Son of C......... 	. 

aged about .5W. years, working in the capacity of Chairman in Railway 

Recruitment Board at Guwahati and being the Citizen of India do hereby 

solemnly affirm and declare as follows: 

That I am the Petitioner in this Petition and as such I am well conversant 

with the facts and circumstances of the case ancll swear this AffidaviL 

That the statements made in this Affidavit and in paragraphs 1 to 8 of 

the Petition being matters of record are true to my knowledge and the 

information derived therefrom which I believed to be true and the rest 

are my humble submissions before this Hon'ble Tribunal. 

And I sign this Affidavit on this .. . 	T day of t'Je' 2007. 

( V_~' 00040 01~ 1  6 d W/1~ 
a*,RMAN. 

*y ecTu1fl.rn Bair 

Identified by 	 / Verified 

before me by the Deponent who is identified by 

(E.K. Biswas) 	 Sri K.K. Biswas, Advocate on this . .......... day 
VJJ 	of N2007. 

If___i 
A9 

Advocate 	/ 



CENTRAL ADMINISTRATIVE TRIBUNAL 	 \' 
GUWAJ1JTIBENcIE, GLJWMIATI 	 JQ1& 

ORIGINAI APPLICATION N0114 OF 200A 

DATED THIS THE 3 	DAY O , 	2007 

HON'BLE MR. G. SHANTHAPPA MEMBER(J) 

• 	•HON'BLEMR. 	GAUTAN RAY MEMBER(A) 

Shri Nilutpal Patar 
S/o Shri Gopi Ram POatar, 
Vill-Wabhetj, 
P.O- Morigaon, 	; 
Dist-Moriaon,  

• 1saam-7O2 3.05 	L Applicant 

(Mr. S. Nath 	Advçcate for the applicant) 

• 	 V. 

1, 	The Union of India, 
Represented by General Manager, 
N.F. 	Railway, 
Maligaon, 
Guwahati-11 

2. 	The Chairman, 
Railway Recruitment Board, 
Station Road, 
Guwahatj-11 	S 

• 	•• 	. 

[Mrs 	Dcvi Advo t ' for thr rpondrit ) 

1l•1 	\ 	 . 	. 	ORDER 

I 	 MR. GAUT7.M PAY, HEHr3R (A) 
S 	

. 

................-. 

 

This Original Application under Section 19 of 

the Athninitratjve Tribunala Act, 1985 has been filec 

assailing the' impugned letter bearing Wo.RRB/E)170/OA/ 

320/2005(Np) dated 22.2.2006 (Aniiexnre-9) whereby th 

2nd esponden has rejected the representation 01' the 

aPplip,c,aiing appointment to th jst of 

LI 

: 
••: 



a 
; 

ElecI:.rical 	Slqnal 	Maintaihe 	Gr.1II 	qainst 	t:he 	1... 

Category Vacancy and also p.ray!ng for a direction UpOfl 

th 	n ropondP,ts to appoin\(p1icant,0 the O3t C I 

[lectriCa 	c3gna1 	Manti;t 	(3r 	1qa ui' 	I--- 

exiting vaca.hcy'in N.F. Rai1w'.y. 

2. 	The case of the app .i'nt bri1 y Stt(d 	; 

follows: 

(a) The Railway Recruitment Board, Guwah.ati (in 

short RRB)pb1ished an adve.rtsement vlde.rEmplOymeflt 

Notice No..01 of 2004 dat?d 12.6.2004 ivi.ting 

applications, from ,e.igtble canW46tes for recruitment' 

in various •categories of pota. In the said 

advertisement' at Sr.No.48, applications wete invited 

• 	for 	selection 	to 	the 	50 	ponts of 	Electrical 	Signal 

Maintainer 	Gr.IXI 	(in 	8hort 	Et). 	Out of 	the 	said 	50 

posts,, 4 posts were 	reserved 	for ST candidates. 	A copy 

3aid 	adverisemeflL  

1 fO 
J(b)The 	applicant' submi:'s that he .,ppeared 	in. tLe 

k•"v 	/ 	. 
wç4t'n 	eait.n'it I on 	on 	21 .3. 2(0' 3 	au 'I 	fl(JidJte 	rv3 

L1wt 

came 	out rsuccessful. 	There3fter 	he was 	called 	for 

viir.i,fiicatiot'i 	. 	of 	or:1ciin'l 	t(!11:, .tttoii1 	i Oi) 	3t 	• f3 	,t)!,, 

According 1.y , 	he 	appeared 	i iid 	got. 	his 	q I 

certificates verified by the }RB. Copies of the e11 

letters dated 27.2.2005 and 8.8.2005 are enc.1.osed 

herewith as Annexures 3and 4 respectively. 

,,.,..., •IJ.',' 



(c) 	Thft 	applicant 	l.tirher 	t 	 , ,, 

lapse 	of 	3 	months 	of 	veritication 	oL 	the 	orH,ia' 

testimonials of 	 RRB, 	the appliLcin' 
•'•• 	'-"•' 	, 	.. 

did 	hot 	receil 	'any 	cpmmunication 	from 	the 	respondiit1 	S  

about 	his 	reçriitient 	to the post 	of 	ESM Gr.III. 	When 

he 	Went 	to 	the. office 	of 	the 	I1U3 	he 	came 	to 	know 	t.hat 

RRB 	has 	sent 	a; selection 	list 	of. the 	candidates, 	o 

General 	Manager, 	N.F. 	Railway 	for 	appoirtt.ment 	and 	t.h 

naie 	of 	the 	applicant 	was 	not 	included 	in 	th 	nal I 

selection 	li8t. 	The 	applicant 	pubmits 	that' 	when 	he 

asked the authorities the reason 	for non-inclusion of 

his' rame 	in 	the 	said 	selection ;ist, 	he 	was 	informed 

that 	his 	name 	was 	not 	included 	in 	the 	selection 	115?. 

because 	he 	is 	much 	younger 	in 	age 	than 	the • ,  other 

whose 	names 	have 	been 	included 	in 	th 

"he elo'ç.ion 	list., 	Fpplicant 	further 	submits 	that 	is  

: 	 that 	he 	has 	done 	well 	in 	the! written 

/ 
snation 	and 	he 	will 	be 	selected 	if 	the 	selection 

procedure 	is 	fair 	and 	free 	Cron 	all 	sort.: 	of 	e>trirc; '  

consideration. 	The 	applicant: 	made 	a 	reprcsentati.Ofl 	t) 

l:he 	General 	Manager, 	N,F. 	flai. 	way, 	GUWInt$ I. 	whet 	I 

categorically . stated 	that 	he 	has 	learnt 	Lhat. 

RRE3/GUW8hati has sent a list to the Generi1 Manager(P)1 

Maligaon and, therefore, requested to absorb him in the 

post' of ESM Gr.III in which he has already qualified. 

1 copy of his reprosentatiOfl dated 28.1.1.2005 i 

enclosed herewith and mar)c.ec,,Ar.n Ure - ,6 1 , 	 . 	 . . , 

V 



(d) 	Tfo 	apH .tcant 	i,ato 	t;h'r 	iclr 	rq 

response 	to 	his 	representation 	dated 	28.11.2005, 	he 

approached 	this 	Tribunal 	by 	ii my 	o. 	. 	. i;0 	of 	. 	. 

The 	Tribunal 	disposec 	O.A 	vide 	Order 	dated 
............... 

23.12.2005 	with 	the 	diroction 	to 	the 	respondents 	to 

dispose 	of 	the 	representation;_ of, 	the 	applicant 	drJtCii 

213,11.. 2005 	and 	also 	with 	the 	di red I in 	'.hi. 	' h• 

applicant 	may 	file....a,n 	addi tioral ,. represI:htdt1oII 	WI 

1 	week 	from 	the, date 	of 	reqlpt 	of 	the 	Order. 	The 

applicant, 	in 	compliance 	with 	the 	direction 	of 	the 

l'Libunal, 	made 	a 	detailed 	representation 	on 	2 	1 	2006 

addressed 	to 	the 	General 	manager ; 	N..Rai1way, 

Mnl.Ujaop,, 	Ip. 	the 	said 	representation 	tIlO 	;Jppticafl'. 

intor 	all 	contnded 	£at 	youngor 	than 	the 	othc.,r, 	Sr 

candidates c.nno, be a gound Jor 1 denia1 of appoipment. 

in 	the 	1a.lway 	A 	copy 	each 1 . 1ipf the 	Order 	of 	the 

Tribunal dated 23 12 2005 	dnd 	the 	repre3ontat1on dated 

is annexed hereto and marked Anne'<ures 	1 and 8 

•''•; 	, \ 	, 	. 	.. 
'pedively.  

I': 	'' 	h'•' 	7 	 ) 

- I' )e) 	'1'hc 	2nd 	respondent.. 	vi d( -,, 	It I ': 	')rdor 	dat ri 
y 

I, 

rejected 	the 	representation 	submitted 	by 	the 

• 	The 	relevant: 	part; 	of' 	t.h'  

respondent 	dated 22.2.2006 	is 	extracted br low:- 

"Panel 	of 	R1113 	is 	formed 	jur'eLy 	on 	lh€: 
basis 	of 	men 	t . 	Somot, i rues 	iL 	may 	happen 	that 
more 	than. 	one 	ca nd i (Ia t. e 	have 	:'' 	i red 	equa 
ma r k s 	and 	t lii t. 	ma r k 	; 	 . 	w I I It i 11 	I 	'/,C ifi' 	)f 

empane Lment . 	' 	' 	in 	ucli 	casey; 	'L 
candidates. 	n.pr,i',  
einpane 	led 	a 	or r 	reqn it arm  
idvrt i 	iI,1)O ii  



I., 	1•SJ 	 ... 

date 	ofbirth 	earliest 	is 	considered 	to 	b' the 
highnt 	In 	rncrit. 	In 	thin 	CaHO 	03 	Nos . 	of T 
candi•date 	secqrec 	equal 	marks and 
unfortunely 	the 	npplicant's 	name 	figured 
junior 	moat 	amongst 	the 	03 	in 	respect 	of his 
dato 	bf 	birth. 	Accordingly 	he 	could 	not. 	come 
in 	the'zone 	of, 	empaneiled 	lists, 	'Fur-t.her no 
more 	orvçd 	poMi. 	for 	'r 	•nddue t.i 

available 	to 	ommba 	the 	appiicnt 	11 LS 
pertihent 	to 	mention 	here 	that?,  while the 
applicant 	was 	called 	for 	verification of 
dociments, 	in 	the 	said 	letter 	it ws 
categoridally 	mentioned 	that 	this 	call 	letter 
does 	not 	'itself 	entitle 	him 	for 	selection. 
Accordingly 	non,inclusion 	of 	the 	name 	of the 
applicant 	has 	not 	violated 	the 	prjnciples of 
natual.justce. 	Thus 	the 	non 	inlusiôn.of<.hi.. 
name 	in 	the 	panel 	stands 'good 	and 	this 	may b 
commt4n4cat?d to the applicant." 

(f) 	Being aggrieved bythe impugned letter 

bearing No.RR8/E/170/.OA/320/2005(NP) dated 22.2.2006 

issued by the 2nd respondent, the applicant has 

approached this Tribunal seeking for the following 

reliefs: 

11 8,1. 	That the flon'bie Tribunal be pleased t,o 
set aside and quash the impugned letter bearinq 
No. RRB/E/170/OA/320/2005(NP) dated 22.2.20)h 
(Annexure-9),, 

8.2 That bie 	Hon'ble 	Tribunal be 	pleasd 	t 
directthe respondents 	to appoint the 	applicant 
to the post of 	ESM Gr III 	against the 	eistittq 

J ST vacancy pursuant 	to 	the 	advertisement dated 
$> 	/ 12.06.2004. 

N G 	, 8.3 . 	Cost of 	the 	application. 

Rd ' 	An r-hr 	r1 i cFIc% 	tn t.ihirh 	th-. 

applicait'is entitled as the Hon'ble Tri.btini] 
may deem fit and.propor." 

3. 	The respondents have opposed the Original 

Application by filing a countert-reply. 	They contend 

thatas per Railway Board's lettr No.99/E RRB/25/2 

41 

£ 	 - 

4 
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rc u 	od I 	t 	vi 	le 	(pn( r 	Mfla(Ier 
N 

9 	1etr 	No 	i./227/0cIe0t) 2 1 	di 	ct 	Z 	. 99s 
Ma1(jaOfl' 

call letter to the datididates equal to 10 
	(ten) 	numbers 

of vacanCy/POStS, is 	ipplicable only where 	second stage 

of examination is mandatory but not for the.pOstS 
where 

single 	written 	examinaiOfl 	(no 	interview) 	followed by 

verification 	of 	original 	documents. 	nce 	in 	this 

tMgory 	of 	pants 	e1OctiOfl..,h 	been 	dont 	on 	the 	basis 

of Single Written ExamifltiOfl(fl0 jntervew) 	followed bj 

verifiCation 	of 	original 	dCUeflt8, 	hence 	issUance' of 

call 	lettera equal 	to 	10(tenk numbers 	of 'vacancies 	is 

not 	maintaiflble 	he" re 	ondeflt$ 'further 	state 	that 

:1 nce 

	

the 	vacancies 	had 	been 	enhanCe(j 	by 	the 	cornpl'2t. 

authority, 	total 	6 	(si<) 	fl' 	cand da t 	had 	bou 

•qmpane.11ed as 	under: - 

' 	s. 	No. N ame  of the 	Coxmnuiiity 	Date of 

applicant 	 sending- 
Panel 

r 	 I  
1954 	Sashi 	Kant 	Ranjan 	ST-i 	31.8.2005 

l 	I)4a01059 	Ginrsh 	Nrlary 	
51-2 	 -do- 

76 34800964 	Prasaanta Boro 	ST-3 	-do- 

7•7 	34812871 	Shiv prasad Manclal 	
9T-4 	-do- 

78 	34806256:AbY Kr. 	Ranja,n 	ST-S 	-do- 

79 	348070640hUPa1. Kumar. 	
.ST-6 	8.11.2005 

The respondents 	further state that as per the procedure 

followed 	by 	tie 	RRBs, 	the 	candidates 	securing 	equal 

marks 	in. 	t h e 	Written 	Examn 	ti.oiI 	 .ui': 1ttma' 

iioi Lion 	(i riespect i ye 	of 	a iy 	tiumube r 	haV(3 	t o 	b' 

-. 	.. 	.. 
called 	for 	verification 	of, docuineilts 	f'oil )nj 	. 

,. 	
-. 
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ME  

I 	principle of natural jusLlco. 	In t.h(j i i iti n 	,CvI5('J,. 	3 

No • of ST ca ndidatoa secured equal ma rn and on t:h 

very date of ;  veriftcation of original doiuruntu, 

applicant was found to be juniormoBt amongst the 3 in 

respect of dates of •bivth who were also called for 

verifcationtof documents alog with the applicant. 

Accordingly, the applicant could not come in the zone 

of .ernpanelled list 'nd as rs'utthere isno scope 
• 	,' 	.,• 

for consideration of appointment of , the applicant as. 

all ,ti9.,6,(8ix) yacancies had been filled up in order 

of peCormance in the writtn examination as well as 

laid down procedure for fixing the merit position 

against 	the' 	community-wise 	vacancies. 

..espondents,therefore, pray that the Application be 
i• 
dinjti,ssed with costs, 

.. \ 
The applicant ban filed a rejoinder stating that 

• 	tti.h 'oungerin age than the other candidates cannot be 
' 

..(Vá'.ground for velection on the ba9i.n of merit. 	Him 

contention is. that in a selection process, merit 

includes marks secured i the written examination as 

well oas marks çbtained in the H.S.L.C./H.S.S.L.C. 
I .  

exaniixjation.or ' otr examnatj.on,,,L. 
:l: 

5. 	We have herd Mr. 5. Nath; learned counsel for 

the aPfrlicant and Mrs. B. Devi, learned Railway Counsel 

appearing• for the respondents. We have perused 

respective pleadings of the parties and also perused 

the documents produced before us. 

,, 	,' 	• 	' 	•P. 	. 
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8 	, 

6. 	In view of the.above, we fihd that it is not in 

disjute that the applicant belongs to ST category and 

secured equal marks as secured by the' twoother ST 

cai'didates in tho writ€e mlhjon conducted by the 

RRI3, Guwahati for the post of ESM Gr.I1'r in pursuance 

of the advertisement issued vide Employment Notice 

No.01 of 2001 'dated 1276-2004. It is also not in 

dispute that the respondents have empanelled the 

Oanditto ; flc]udtng the applicnt',ecuring eqJal marks 

in the Written examination on the basis •of their 

soiliority in ago, it is 1113o undloputed that 't'he marks 

.,—ob.ned by thm (those 3 candidates) in the HSLC/HSSLC 
•:Ij, 	 , 

Examl" 	are not equal 

• Yre specific case of the respondents is that as 1 

'I  /P)'Poedure, in such situation, when marks obtained 
4 , 

in writtdrc"examjnatjon are equal and all of 

them cannot be empaneiled, then the candidate haüing 

his date of birth ea'j.Th' is considered to be the 

hiihest in merit., 	Since the app) Icant W]fl lound to be 

junior most amongst the three in respect of his date of 

birth, he could not come within the zone of empanelled 

list wheras the claim of the applicant is everything 

being.: equal, 	ttte : marksl obtaind in the 'required 

exarnjjon i.e. 	HSLC/IISSLC ahold be the deciding 

factoIfor detern'ining meritfOr oçnpaneimont, 

7. 	In view Qf  the above, the' question that falls 

forconsidera,tjonjs ós to whether respondents are 
• 	., 	• 	 ' 	, ' ,•,' 	' 	

0 	'' 0'' • •. ' 	 , 	' 	
.' 

• 	• 	. 	- 	. 

Alt, fr ,, 	
, 

- 	 '!-. 
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S 	 ' 

right, in considering the seniority in age as deciding 

factor to decidethe merit in such sItuation whenmarks 

obtained bythem in the required oxarnination HSLC/HSSLC 

are different? •, : ' 
.A plain reading of the advertisement issued'by 

the RR, Guwáhati vide Employment Notice No.01 of 2004 

daed 12.6.2004 •(Annexure 'I') would show that there is 

no such prescription that in such eventuality i.e., in 

case when c36didates belonging. to same catbry get. 

equal marks in the written examination will be decided 

on the basis qf': their senior'ity in age. Although the' 

respondefl8 in trieir counter repiy ana tne impuqneo 

orde8 hive' madea mention that "in such cases if all 

'the' ca:didate's. securing equal marks cannot be 

empane140d'r,a3 per requirements of the advertisement, 

then1e'CaPdidate having his date of birth earliest is 

0ns.ered to' be the highest in merit", but they, have 

not mentioned any rule/instruction providing such 

rcedure tobe adopted in such eventuality. 	However, 

in this context, the learned couilse,i for the 

respondents, at the time of hearing, had referred to 

Rule 304 df the IREM Vol.1 (Revised Edition - 1989) and 

provided a copy of the same In support of the action 

taken by the respondents. The above Rul.e 304 in 
u1; 
extra'ted below: -  

I, 	' 
, 

) 	
C\11304. when two or more candidates are declared 

r to bo of oquni 1  merit it ono 111 rid t tin nimn 
JecaninatiQn/selecion, tbr  relative seniority 
i detorm.ned by I thei dat of birth the older 
cdj.datbeing te seniqr" 

S .  

••$ 
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For beter apprecjj 	of .heappij5j Jity of 
above rule, 	Rules 303 and 30 	of .  the IREI1 Vol 

(RCVj5d Edi t joil- 1909) are also required tobe qiven 

thought and, therefore, the sane are reproduced below: 

."Rule 303, 	The 	seniority 	of 	candidates recruited 
through the Railway Recruitment HOard or 

by, any other recruiting authority should be determined as under;- 

(a), Candidates who are sent for Initial 
training to training schools 	ran in 'seniorjt, in 	e 	 t: the revnt grade in 
the order of merit obtjned at: thn , 
examination held at the eId oi training 	perjc,çj before 	be against  
the 	

, POste 
• 	 . 	.. 	 Working 

. 	 e pos, 	Thos 	ho 

	

aubsequ 	coursea fory reason 'whatsoever and those who 	the examination in subsequent chr0 8 , rank. junior to those 	 will who had examination in earl 	 rtssed the ier courses 

(b). In th& case of candidate 
wh., do. not 

ti• 	
have to Undergo any tra In iig. in 	mi nq '4 	School, 	the 	seniority 	shou,' 	be  determined on the 'basis ' o 	the nerj' ( 	 j order 	assigned 	by 	the 	 1way ,/. Recruitment Doard or other R4 .  

\, 	 aUthority.i 

xx 	 xx  
"Rule 

305. when, however a cahdjdate whos seniority is to be dterrnined wider pargraph 303 and 304 above cannot join duty 
within a respdnsible time after the receipt of orders of 

app9intment the appc;intjng authority may Ideterthine his seniority by 	1i11jt)( 	him all 	L 110 	Candidates 	seJ.ected 	at: 'the 	same examination/selection 	who have 1nir(1 Within the period allowed for re even " 

	

)rtincj to duty or 

	

candidates S3id
o
cted 	L 

who have joui d before him. 

A careful reading of. LIM. above 1ui 	w9uld slw t:hai • they are aPPI.icab..ford,ti 

i . 	

, • 	•;•: 	. 	
". 	

•, 	I 	 . 	4 4 
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/ 
not suitability/merit; of the candidate to be selected 

Iri our view, the rule referred to by V the learned 

counsel for the respondents is misplaced. IL goes 

without saying that the above rule i.e, Rule 304 has no 
t.. 

application in determining the merit in a selection. 

9. 	Therefore, the fact remains that thr 	is 

neither any prescription in the Notice dated 12.6.2004 

• (upra) to decide the merit un the basis of seniority 

in age of the', candidates who get equal mrks (i.e. in 

case of the present situattLon) nor there is an' 

,...':y4/instructjon available providing such procedure to 
/• tp" 	 ,". ..•\ 

a 	ed'in such eventuality. 
ç,,  I 
Tie Full. Bench of the Central Administrative 

I?)  

\ 	i&n 	in the case of H. Satyaseela Reddy 'v. Union of 
\ c'Ljw 

• 	 "l'ndIa&p8, (1997-2001 A.T. Full Bench Judgments 6) 
I 	

tI 

whi.l.e,, explaining' the difference' between 	reservation I ,  •, 	

/ 

and preference' and between 'relaxation and preference' 

or 'reservation and relaxation' has inter alia said 

that Hin rare cases, where two cahdidates get equal 

position in the select list in the examination, how 

selection 4s t.o •  be made is indicated in the relev,nt 

rules. As menttonod above, no nuch ru.I.o is iueiit lolithi 

by the respondents in the order impugned in this O.A. 

nor enclosed with their counter reply. The rule 

referred to by the learned COUII3ei for the re!iponderits 

is in regard to determining seniority and is, 

therefore, not a relevant rule, 	The F'ull I3eric11 of the 

5 	 III 
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.. 	 .. 
Central Admthjstratjvä Tribunal supra)"q alno naid 
I:hut as per rules, inter se me4ts are required to be 
dotermired on the basis of marks list of S.S.C. 
examination The relevant pt;. 

Qf paragraph '9' of •the 
above Full Bench ,  J u.dgmen.t is, 	ëproduce 	below for 
better apprecjJ0 of the i55ue involved in this case: 

119 	
To begin with, the distinction between %

resorvatjon and prefe 
prefe 	rencel or relaxatjon and rence', or 	reservatjon and relaxation, 
does not appear to have been streamlined in any 
of the aforesaid decjsj'ons relied on by 'the '. learned 	counsel 	for 	the. 	c')pp.l icant 	and, therefore, a coflfugjo1 	prmarn to have created' in explaining or understandjrgthe said cases. 	We have, therefore, -  first to so 	the differorce between - reseIrva Lion and preference' 
and between 'relaxation and preference' or 
reservtjon and relaxatjon •According.to us, 

reserMation of a Postor posts for a particular 
category of Candidates means total exclusion • 	', 	 ron •°°npderaton '.of; other 'categories . of candidates, ovon if more quljfj 	or better 

.\ merited. Relaxation on the other hand means certain . concession by variation or changes in \ the eligibility Conditions,, such as age 
'\  rel

axation to candidates belonging to ST/SC/OBC 

/
j categorie5 by increasJrg the Upper age limit for any post in their cas 	As Opposed to / reservation and relaxation when 

prferefle i ('' " 	Stipulated, 	all 	eligible 	candidates, irrespecjve of 
their categories, are 

simultaneou.ly Considered for any post 
on equal footing.; . and are Subjected to a conimon and ufliforzn process of selectjor If no person belonging 	to 	any 	particular 	preferential category is available or seli,i, n 	qu e nt'j oll  of giving prEorortJ I , 	 t a such a Category. Of persor'is 	Whore stoh a persoti is available or .s Incted 	 ii 	 1] d in the , select 	li list, 	ho 	get's 	th 	bejief I; 	of preferwit. ia 1 	apPointmc,j 1 	iz. resç)ec:t I VO - of 	his Position 

In the Select 11t which is a.1so known as merit list. In rest of rare casea; two candidat~0' 8 get equal Position in the Select list and 'in that; Ovontijal I Ly, how SoIect;jon is to be made is indicated in the rçlevaht rules. In some cases, soniorit.y n age i the deciding factor. In sO 1110  other cases, marks obtained in 

•• ••'.,., 
••' 
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a 	particular 	subject 	any 	examination 	is 	the // . 	 deciding 	factor 	for 	choosing 	one 	between 	the • 	two. 	Accordingly 
I

if 	rfl 	SC 	candidc'fjrids 	his .' name 	at 	$1 .No. 1 	of 	the 	merit 	li!ft, of 	
giving preferential 	treaUnent 	arises. his 	name 	is 	below 	the 	nanes of persops 	not 	in preferential 	catgoy, 	he gets 	preference 	over ,. 	such' Othqr candi4ate 	notin 

in matte 	of pub].ic 	empl9yJnent 
preferential class 

by 	invoking 	the 
4 	 'prçVioQf 	PoQfentJa,3. 	treatment 	in 	the recruitnteit rule3 or mr the notified Conditions of. eligiI 4j3,jty. 	We 	are Hof 	the 	view • that 	the Calcutta 	ench 	Committed 	an. error 	by 	equating qualification 	with merit. 	Extra 	qualification H 	or' 	ove-r.1 qualification 	is 	meaningless 	where 

minimum qualification is prescribed fora post. 
AU. persons 	possessing 	the 	minimum 	required qualificaj are' 	tfeated 	alik'e, over-looking additional qualifjcajn5 	of 	any 	particular candidate. 	Thus, 	a person 	possessing Inatricuiatjoi1 	certifjcto 	will 	geL 	a 	similar treatment 	with 	a 	graduate 	for 	the 	post 	of 	an EDBPM, 	because . the 	requisite 	minimum .qualif-itation 	for 	that post 	is 	S.S.C. 	or matriculation 	certificate. 	As per 	rules, 	inter se meriç 	are 	required 	to be determined on 	the basis of 	marks 	list 	of 	S.S.C. 	examination. 	As the 	applicant 	had secured 	more 	marks 	in 	the S.S.C, 	e<ámination, 	ho 	was 	ordinarily 	entitled • 	to 	be . .p.pointed 	against 	the, 	post 	of 	an 	EDBPM. However., 

	

as.pi- efeencp 	was 	notified 	to 	be 	qivei, to 	a 	p6r3ofl 	belonging 	to ST/SC/OI3C 	Ca t:eqer I en • and 	the '4th 	respondent 	belonged 	to one 	at 	such categories, ,  he was preferred for appointment 	to the 	said 	post. 	If 	both 	of 	them 	had 	secured :.:L, identical irks, 	there 	could 	have 	been 	no 1•\f// 	occasion 	for 	giving 	any preferential 	treatment the 	4th 	respondent. 	Accordingly, 	we are"•• of te view that 	the 	4th 	respondent 	was 	correctly Ti  ven 	appojntffient 	against 	the 	post 	of 	FDBPM, 1'T 	tIough ' 	less merited 	as 	compared 	to 	the applicant., ' 	by 	invoking 	the 	clause 	contain:jno 
'j  % •c'rvision 	for 	giving 	preferentj41 	treatment 	to \ a person 	belonçjin 	to hi /c/on 	t ii ngur 	i" 

As mritjoned above, in the case in hand, there is n 

such prescription in the Employment Notice (supra) for 

selecting the candidate who is senior in age in such 

eventuality. No rule has henri meriL lonod in the 

impugned order l!n support of t. lie res'poncj4'? rl  t S 	S t Snd 

• ""- 

• 	..: 

d4'%4 
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taken 	in 	reject i nq 	the 	r'epre3.tntat i oh 	of 	the 	app) 

or 	selecting 	te 	candidate 	on 	Lhe 	basis 	of 	jeriiorit,y 	in 

age 	No such 	rule 	15 	enclosed 	along 	with 	the countez 

reply filed by the respondents 	ruLe 304 	of 	IREM 

Vol.1 	(Revised 	Edition 	1989)-is 	misplac- for 	the 

reasons discUssedabove. 

ii, 	In view àfthe above factaand circumstances and 

the 	oservatibns Jof 	the 	Full 	Bench 	.(supra), 	we 	are 	of 

the, ,v3.ew 	that 	in 	the 	absence 	of 	any 	such 	prescription. 

in thiradverti8ement.in Employment, Notice ,No.0l of 2004 

date4l2.6.2004 	(auprzi) 	that 	p.rofcronco 	will 	be 	ivon 

to th6 	candidate who 	is 	seniormost 	in 	ago 	amongst 	the 

candidates. and belongs 	to 	same 	category 	and 	gotua1 

in 	the 	pescribed Written •  Examination 	(conducted 
ii 

and 	in 	the 	absence 	of 	any 	rule/instuCtiOfl 	to 
r) 

12t 	ffect, 	marks 	secured 	by 	them 	in 	the 	prescribed 

ied 	examination 	should be 	the 	deciding 	factor 	in 

the 	merit 	of 	the 	candi dates, 	the 

respondents 	are, 	therefore, 	not 	justified' 	in 

determining 	thir 	merit 	on 	the, basis 	of 	the 	seniority 

of 	the 	cançftdates 	in 	age. 	The order 	impugned 	in 	this 

O.A. 	i8, 	therefore, 	liable to be' quashed and set aside. 

We, 	therefore, 'quash 	and 	set 	aside 	the 	impugned 	order 

14o.RRI3/E/170/OA/320/2005(FIP) 	dated 	22.2.2006 	encloticid 

as 	Annexure 	9 	at 	page 	25 	of 	this 	O.A. 	We 	direct: 	the 

respondents 	'tO 	do termi no 	the 	me r It 	of 	I 	r. 	.i nd I rf? e 

including 	the 	applicant 	for 	er.TIp;i ne .1 men I. 	Il 	I. tie 	bi  

1---- 



oa.nea iy them in the HSLC/HSSLC 

Examjnatjon. The Original Application is allowed to 
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IN THE CENTRAL ADMINISTRATIVE TRIBUNAL; 
GUWAHAT1 BENCH : GUWAHATI 

IN THE MATTER OF: 

MEMORANDUM OF APPEARANCE 

In O.A. No..114... of2OO 

I 	/Applict 

-Vs- 

Union of India & Others 
4&-btmv/Respondents 

1, Shri K.anti Kumar Biswas, Ralway Advocate, Central 

AdministrativeT (Juwaati, hereby enter appearance on behalf of 
Union of India & Respondents Nos ... 1. .. ?. ... in thAabove case. My name may 
kindly be noted and shown as Advocate for the Respondentis accordingly. 
Necessaiy Vakalatnama is enclosed. •1 

 

Enclo: l(one) 

(Kanti Kwnar Biwas) 21 
Railway Advocate 

Central Administrative Tribunal 
Guwaliali 

To 
The Registrar, 
Central Administrative Tribunal, 
Bhangagarh, Rajgarh Road, 
Guwahati 



FORM No.12 
(see Rule 67) 

FORM OF 1IIE VN(ALATHNAMA 

IN THE CENTRAL ADMINISTRATIVE TRIBUNAL, 
GUWAHATI BENCH: GUWAHATI 

/ 
0.A/RA/CP414k1P'r/- 	 J No 4f of 200q 

UNION OF INDIA & Another 	 Appflcant (S) 

-vS- 
SrINILUTPALPATAR 	 Respondent(S) 

I Shri J J. J3orah, Apphcant No.J Respondent No. 	in the above 
Application/Petition do hereby appoint and ,Shri K.K. Biswas, Railwcw Advocate's to 
appear, plead and act for me/us In the above applIcatIon/petItion and to conduct and 
prosecute all proceedings that may be taken in respect thereof including Contempt of 
court petitions and Review applications arising thereform and applications for return of 
documents enter into compromise and to draw any moneys payabte to me/us In the 
said proceeding. 

l:lace: Guwahati 
Date:- ô8.i/- ')..Ob 

Executed in my presence. 
'Signature with date 

ndnan ,  

19JAre7 	 M1!I 
Name and address of the 	, 
Advocate for Service 

(OA& 

Ignature 	Party 

!'*cPshrs.0 $.v 

't•' 
(Name and Advocate) 

*The following Certification to be given when the party is unacquainted with the 
language of the Vakalatror is blind or illiterate: 

The contents of the Vakalath were truly and audibly read overftranslated into 
language known to the party executing the Vakalath and he seems 

to have understood the same. 

ñ\• t2)UL/tkJt\ 

Signature with date 
(Name and Designation) 

C. 
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