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CENTRAL ADMINISTRATIVE TRIBUNAL
GUWAHATI BENCH, GUWAHATI

—— — -

MISC. PETITION NO.119/2007
IN : .
REVIEW APPLICATIION NO.4/2007 :
[ARISING OUT OF O.A.No.114/2006] ' :
AND R > o
REVIEW APPLICATION NO.4/400
- IN |
ORIGINAL APPLICATION NO.114/2006

DATED THE 17TH DAY OF JANUARY, 2008
HON'BLE MR. G. SHANTHAPPA - MEMBER(J)

HON'BLE MR. GAUTAM RAY MEMBER (A)
Union of India & Ors. Petitioners/Respondents

( By Advocate Shri K.K. Biswas )
V.
Sri Nilutpal Patar . Oppoéite‘Party/Applicant

ORDER
[ BY CIRCULATION ]

SHRI GAUTAM RAY, MEMBER}AL

1. Sihce hearing. is not felt ﬁecessary,
~..M;P.No.119 of 2007 in R.A.No.4 of 2007 arising out
of 0O.A.No.l14 ‘of 2006 and R.A.No.4 of- 2007 in
O.A.No.114 of 2006 are dispgséd‘of by circulation
under Rule 17(3) of the Central Administrative
Tribunal (Procedure) Ruies,.l987 as under.
2. . M.P.No0.119/2007 in R.A,No.4/2007Aarising out

of 0.A.No0.114/2006 has'been‘filed to condone the

e
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delay in filing the Review Application. The

petitioners herein,

in order to explain the delay,

have given the following list of events:

"Date

03.

13.

27.

21.

29.

31.

11.

13

12.

07.2007

07.2007

07.2007

08.2007

08.2007

08.2007

9.2007

.9.2007

10.2007

Particulars

Judgment /ORDER passed by C.A.T.
allowing the OA to the extent
indicated in the order. -

Certified true copy of the
order delivered.

Railway Recruitment Board
referred the matter to Rly.
Board for decision in the
matter,

Misc: Petition filed in C.A.T.
praying for extension of time..

Railway Board gave 1its opinion.

Opinion of the Rly's Counsel in

"High Court/Guwahati sought for..

Rly's Counsel's opinion
received.

C.A.T. allowed the Misc:

Petition granting extension of.
four months time for compliance
of the ORDER. '

Decision taken by the Chairman/

Railway Recruitment Board for

filing Review Application."

From the above dates of events it is evident that

there has been delay of about'3 months in filing

_the R.A. which has been filed on 15.11.2007. From
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the Order of this fribunél dated 13.9.2007 in
M.P.No.90/2007 (enclosed 'by the petitioners as |
Annexﬁré—B) it is clear that the petitioners
(respondents in the O.A.) filed the said M.P.
seeking for extension of time for the ﬁugpose of‘
implementing the Order déted ‘3.7.2007A of the
Tribunal in the O.A. (supra)  The said Order is
réprbduced hereihbelow; |
"Counsei for the 'applicant submitted that

they have decided to implement the order of,
the Tribunal. Since the matter has been

sent to the Railway Ministry it may take

some more time and prays for extension of
four  months time. Considering  the
submission and the pleadings four months
further time 1is granted for compliance of
the order as a last chance. No further time
will be grarnted.

Misc. Petition is allowed and
disposed of."

That being the position, .the petitioners herein

cannot now count the said period for the purpose of

explaining their delay in filing the R.A.
Moreover, tﬁe Order of the Tribunal was passed inv
the said M.ﬁ. on 13.9.2007. ‘The petitioners took
another 2 months to file the R.A.

3. . We ére, therefore, éf ‘the view that no
suffipieht cause has beeﬁ made> out by = the

petitioners herein to condone the delay in filing
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the R.A. The M.P. is accordingly,dismissed;

4, Conéequently;' R.A.N0.4/2007 in O.A.No.114/

2006 filed by the petitionérs is also dismissed.

5. There will be no order as to costs.

(ngéégﬁzﬁiY ) ( G./SHANTHAPPA )

MEMBER (A) . MEMBER (J)

ua. o



CENTRAL ADMINIS}'RATIVE TRIBUNAL

A CONFIDENTIAL
BANGALORE BENCH BY SPEED POST M od
o Fax : 080-25255241 “‘l
' . &t u wnitae see
B.D.A.COMMERCIAL COMPLEX,
3R / INDIRANAGAR,
MR - 38 / BANGALORE - 560 038
NO.PS/Judgments/2008 Dated: 17.1.2008
To
‘The Deputy Registrar,
Central Administrative Tribunal,
Guwahati Bench,
Rajgarh Road, Bhangagarh,
Guwahati - 781005
Sub: Forwarding of RA No..4/07 & MP 119/07 (OA 114/06) filed by
Union of India & Ors. Vs. Nilutpal Patar - reg.
Sir,

| am directed to forward herewith the Orders prepared/signed by
Hon'ble Shri Gautam Ray, Member(A), Central Administrative Tribunal,
Bangalore Bench, Bangalore after duly concurred/signed by Hon'ble Shri G.
Shanthappa, Member(J), by circulation, in the above mentioned RA and MP
arising out of O.A.N0.114/06 along W|th Part "A' files (OA 114/06 and RA 4/07)
for necessary action at your end.

Kindly acknowledge receipt of the documents.

Yours faithfully,

Ay Kuwtcd)
(UMA ARUNKUMAR)———
PS TO M(A)(GR) :

Encl: as above.
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IN THE CENTRAL ADMINISTRATIVE TRIBUNAL / GUWAHATI
BENCH :: GUWAHATI

Review Application No........ H ....... of 2007

in the OA No. 114 of 2006

The above named Petitioners

IN THE MATTER OF

c

An Application under section 22 of the
Administrative Tribunal Act, 1985, read
with Rule 17 of the Central
Administrative ~ Tribunal  (procedure
rules), 1987.

AND
IN THE MATTER OF
An Application for reviewing the orders
passed by the Hon’ble Central
Administrative Tribunal on 03-07-2007
in OA No. 114 of 2006.

AND
IN THE MATTER OF
1. Union of India represented by
General Manager / N.F. Railway /
| Maligaon, Guwahati — 781011.

............. Petitioners/Respondents

2. The Chairman,

Railway Recruitment Board,
station Road, Guwahati-781001
......... ... Petitioners/Respondents
| -Vs-
Shri Nilutpal Patar ........
Opposite Party / Applicant
S/o. Sri Gopi Ram Poatar,
Vill-Nabheti , P.O. & Dt. -
Morigaon, Assam Pin- 782105.

i 93 B BowA

——

W theo:

~eee OfPuty ‘Pwﬁﬁd /W

.........

Contd...p/2.. most...

%

awy
CRsIRMAN,
Y !
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)
Most respectfully sheweth: - | &

1. That it is submitted that the Opposite Party as Applicant filed the aforesaid
OA before the Hon’ble Tribunal praying for directing the Respondents to s €
appoint the Opposite Party/Applicant to the post of ESM Gr.III against the <
existing ST vacancy pursuant to the advertisement dated 12-06-2004 & set
aside and quash the Respondents’ letter No. RRB /E 170/ OA /320 / 2005 |
(NP) dt. 22-02-2006 (enclosed as Annexures — I & 9 with OA).

2. That it is stated that the Hon’ble Tribunal after hearing the partics was
pleased to dispose of the OA No. 114 / 06 with direction to the
Respondents “to determine the merit of the of the candidates including the
Applicant for empanelment on the basis of the marks obtained by them in

the HSLC / HSSLC Examination.”
A photocopy of the above order is annexed as ANNEXURE - A.

. That it is submitted that to honour the Hon’ble Tribunal’s above order the
Respondents obtained the extension of time by the kind orders of the
Hon’ble Tribunal in M P No. 90 of 2007 vide order dt. 13-9-07 so that the

whole case may be re-examined by the apex body of the Respondents

Railway system and the court’s order implemented.

A photocopy of the above order is annexed as ANNEXURE — B.

. That it is submitted that while examining and re-examining the case the
Respondents discovered that it becomes at variance with the Respondents’

Codal provision of Rule contained under para 304 of the Indian Railway
Establishment Manual, 1989 edition, which runs as under :

“When two or more candidates are declared to be of
equal merit at one and the same examination /
Selection, their relative seniority is determined by the
date of birth the older candidate being the senior.” |

And thus a deadlock has been created for the Respondents to advance
further.

A photocopy of the above order is annexed as ANNEXURE - C.

Contd..p/3..that..
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_ That it is submitted that albeit the Hon’ble CAT while delivering judgment
in the OA discussed the case at length but did not attach importance to the

305 of the IREM together, the subject matter of which are totally different.

. That even after those “errors” in the judgment the Respondents laid stress
upon the observation of the Hon’ble Tribunal in the ORDER in the
operative portion of the judgment __ “ to determine the merit of the
candidates including the applicant for empanelment on the basis of the
marks obtained by them in the HSLC/ HSSLC Examination”__ and an
analytical study of the three candidates who got equal marks in the written
test were made by keeping in view of the minimum Educational / Technical
qualification as per Employment Notice No. 1/2004, Category No. 48 for
the post Electrical Signal Maintainer Gr. III i.e. Higher Secondary (Science)

Pass with Mathematics and Physics, which is as under :-

:

above Codal provision of the Respondents, rather, clubbed the paras-303 & _

<

-

4
<
s
it

i

w3

%

-~

m'.

3

% age of
SN Name Roll No. Marks in HSSLC in
Written test Maths &
Physics
1 | Abhay Kr. Ranjan (ST) | 34806256 30.67 58.75
2 | Bhupal Kumar (ST) 34807064 30.67 51.00
3 | Nilutpal Patar 34803508 30.67 45.50

From the above analysis, it is also revealed that the applicant Shri Nilutpal
Patar (ST) bearing Roll no. 34803508 can not be empanelled. |

. That in spite of having the full diligence and devotion to comply with the
Hon’ble Tribunal’s order the Petitioners/Respondents have become fully
crippled and helpless for the framework of Raiways’ above codal provision
and to cope up with the Hon’ble CAT’s observations in the ORDER for the

reasons mentioned above.

. That it is humbly submitted that the Hon’ble Tribunal did not notice that
the OA suffers from “ non-joinder of the necessary parties.” The Applicant
in his application repeatedly mentioned “other ST Candidates”, but did not
make them necessary parties in the OA. And as per CPC on this score

alone, it is prayed, the OA is liable to be dismissed.

. That it is humbly submitted that the Hon’ble Tribunal perhaps overlooked
that the Result of any written Examination conducted by the Railway

Recruitment Board, Guwahati, is always a provisional subject to

Contd..p/4..fulfillments. ...
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4-
fulfillments of all the eligibility criteria during the verification of original 4\\)\
documents / certificates / testimonials. On each and every occasion, this has

been clearly indicated in the result itself, does not entitle any candidate for

selection / empanelment.

Yo wht M6

Poeiasy

5 M %{}){ BOKMA '
CRAIRMAN, -

10. That it is humbly submitted that the persons empanelled against whom the
Applicant has alleged and agitated grievances were duly selected by the
competent authority and employed by the Respondents against the notified
vacancies and posted in their respective working places for performing their
duties. Should any disturbances now is caused to .their present status of
-employment it would agravate their right to employment and may
tentamount to further hitigation. It is further submitted that all the vacancies
of ESM Grade — III notified in the subject employment notice were already
filled in and the panel exhausted.

11.That the Petitioner/Respondents respectfully submit that albeit the
references of all those provisions were highlighted and enshrined in their
argument submitted before the Hon’ble Tribunal, but the Hon’ble Tribunal
overlooked the submissions and ordered on 03.07.07 in the OA

12. That the Petitioners / Respondents respectfully submit that the Petitioners /
Respondents find the above Lacunas in the Judgment / Order of the
Hon’ble Tribunal which are the “Errors apparent on the face of the
record ” and, therefore, necessitate modification / Review of the order of
the Hon’ble Tribunal passed on 03.07.2007 in the above OA.

13.That the Petitioners / Respondents respectfully submit that in filing this
petition for modification / review of the Hon’ble Central Administrative
Tribunal’s order in the nature of “Review” and on the strength of this
Review Application, a separate Petition is submitted under Misc. Petition
No. ]1.9..... Of 2007 for the Condonation of delay in admitting this Review
Application by the Hon’ble Tribunal. |

14.That it is reiterated that the Respondents /Petitioners should have complied
with the order of the Hon’ble Tribunal passed in the above OA but for the
catastrophies faced by the Respondents /Petitioners mentioned in the

foregoing paras.

Contd..p/5.. That
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15. That your humble Petitioners beg to submit that it is a fit case where your At;
Lordships may interfere for consideration of review of the order passes by
this Hon’ble Tribunal in admitting this Review Application to relieve the

Petitioners from the catastrophies put to in the process of complying with

the order passed in the above OA.

otg
1. %

te -

% )

16.That your humble Petitioners beg to state that since there remains no

alternative remedy, this Petition is filed for the ends of Justice and a

) M Bou A _
AMAN,
e wd? ¥H2

» seiwry Reeraltey

VR 1AL AL

Petition for condonation of delay is placed alongside for your consideration
and admittance of this Petition.

17.That with suave and placid submission it is prayed that till disposal of this

Review Application the operation of the orders passed in the above OA

shall remain stayed.

18.That your humble Petitioners beg to submit that this Petition is field

bonafide and in the interest of Justice.

In the Premises above, it is, therefore,
prayed that your Lordships ‘may be
magnanimous enough to look into the
prayer of the Petitioners / Respondents as
prayed for by the Petitioners /
Respondents and may kindly review the
decision / order dated 03.07.2007,
herewith submitted as ANNEXURE - A
and issue suitable orders / directions as
deem fit and proper so as to redress the
helplessness of the Petitioners /
Respondents in compliance of the order

passed in the above QA.

And for this act of your kindness, the Petitioners / Respondents, as in
duty bound, shall pray and remain ever grateful.

Contd..p/6.. Verification..



VERIFICATION

.................................................................

Chairman, Railway Recruitment Board, Guwahati, do hereby solemnly affirm
and verify that the contents of the statements mentioned under paras 1 to 8 are
derived from the records and true to the best of my knowledge, information
and belief and the statements under 9 to 17 paras are my respectful and humble
submission before this Hon’ble Tribunal and I have not suppressed any

material facts.

AND I sign this verification on this | U~ day of NoV /2007.

%&)M\ y(h' Powh_

Place : Guwahati Signature o EPONENT
Date: jg-u 2007 CH »1RMAN,
, Ye weft %

» attwry Recrattasent 7::::‘0‘
AHATI TR
e /GUW

To

The Registrar,

Central Administrative Tribunal,
GUWAHATI

Contd..p/7.. Affidavit..
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AFFIDAVIT

Shri %ﬂﬁﬁd@ w Son ofofémg&%vﬁw

aged about .52/ years, working in the capacity of Chairman in Railway
Recruitment Board at Guwahati and being the Citizen of India do hereby -

solemnly affirm and declare as follows :

1. That I am the Petitioner in this Petition and as such I am well conversant

with the facts aﬁd circumstances of the case and I swear this Affidavit.

2. That the statements made in this Affidavit and in paragraphs 1 to 8 of
the Petition being matters of record are true to my knowledge and the
information derived therefrom which I believed to be true and the rest
are my humble submissions before this Hon’ble Tribunal.

And I sign this Affidavit on this ...1 5. 4. day of Nev 2007.

%vfo Y/ JBﬂw&/

CRAIRMAN,
D‘%g!mm Buard
Identified by Solemn¥FAHRIUHE dedfitéd / Verified
w&“"‘b before me by the Deponent who is identi/f{ig‘(_l’ by
(K'.K. Biswas) Sri K K. Biswas, Advocate on this /Sf ...... day

h-dveemftl of Néw 2007.

Advocate : 18/ / oF



CENTRAL ADMINIS’I‘RATIVE TRIBUNAL
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ORIGINJ\L APPLICATION NO.114 OF 2006

DATED THIS THE 3™ DAY OF M/ , 2007

HON'BLE MR. G. SHANTHAPPA f . MEMBER(J) e
HON'BIF MR. GAUTAM RAY MFMBER (A) o

,Shrl Nllutpal Patar
. 8/0 shri Gopi Ram POatar, , :
Vill-Nabheti, ' o
P.O- Morigaon, L : :
- Dist-Morigaon, : S C i o
: Agsam*?GZ_lOS : Lo of App]_i_cant AL N j
KRR ! L " i

T ; i
. " |

[Mz, S,lNéth ' Advqcate for the applicant] | ' o
v, o | , f‘i | S l

1. The Union of India, ' ' o v
Represented by General Manager, . ' i

N.F. Railway, . ' ' ' g |

. Maligaon,” .= ' - ;o | o
Guwahati-11 ' - E 3

2. The Chairman, ,
Railway Recruitment Board, . S :
' Station Road, ' : /
Guwahati-11 . = - " Respondents

o -...,_\ - . . l.

""WV“, [Mrs. B. Devi'\‘Advocntc: for thn res pondont?]

7 ORDER
N | .
v W "~ MR. GAUTAM RAY, MEMBER (A)
. v ¢ | |
S G o | | ' |
N " This Original Application under Sectlon 19 of

the Adminiétrative Tribunala Act, 1985 has been filed
assailing the impugned letter bearlng No.RRB/E/170/0A/ ' ?5

\d5§§A 320/2005(NP) dated 22,2, 2006 (Annoano—g) whereby the
I\

2nd respondent has rejected the roprnqantatlon of the
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© Rlectrical Q{qnal'dMaiﬁtaihef. Gr.111 against the &7...

& e mety v'v-..

Category Vavancy and also pray;nq for a direction upon

the respondeqm_.to appoi*,“;n%vapplicant to the post Gt

Electrical Signalg¢,Ma;nL§LH§p5.'Gr;i}\ Agains: the

¢

existing vacancy in N F. Railway. f e
2. The case of the app11'dnt briefly stated Ls a¢
follows:

(a) The Railway Recru1tment Board, Guwahatx (in

:bhort RRB) - published an advertlsement viderEmployment<

ek

Notice No"01 ;‘of' 2004 dated 12. 6 2004 . 1nv1t1ng_‘

applicationa from eligible capd;dates Lor»reqruiCmech‘

.
t

ip various categorlesﬁ'of poﬁta. In ~ the said

advertisement at Sr.No.48, ‘applications wefé invitedd
. for selection to the 50 posLa of Electrical Signal

Maintainez Gr III (in short ESM). Out of the said 50

posts, . 4 posts were reserved for ST candmdates. A copy

T el

1] + . / .
\‘”“8’(»0 NN‘ ‘said advertisement i1 encloscd hinrew. 't
.ﬁ nexyne-1I.,
N (b)The'applicant‘submits that he uppeared in iz
N »
o ,Mtt,, An m'.mnj nar fon on 27.,3.200% an an 0 cand idate and

came out rsuccessful Thercafter he was called for
Vnriﬁicatiun; of oriqtnal tnmtlmonibld on 3L, 8,200,
Accordingly,  he appeared and qor. nis originagl
certificates“vefified by ﬁhe RRB.  Copies of the call
letters datéd 27.2.2005 and 8.8.2005 are .enCLOSed

herewith as Annexures 3 and 4 respectively.
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(¢c)  Tha applicant further staten that afre

lapse of 3 months of veriliCation ot the orig:na

~

Ut mtl'. LY DR TN

testimonials of the*applicantwby“themRRB, theaappliqant
-~ R

did not receiye'any'cammunicatlon from the responénntu

about his recrnltment to the post of ESM Gr.IIIL. Wihen

he waent to the office of the RRB he came to know that

RRB has sent. a selection list of the candidates rootha

General Manager, N E. Railway for appointment and tLhe
name of the applicant was nbt included' in the sail
selection 1list. The applicant ‘pubmits that when he

.o . : v @;' o .

asked-the authorities the reason'Tyfor non-inclusion of
ol : o ‘ . l'; ,

his- name in the said selectlon-aist, he was informed

| |

" that his name - was not included in the selection lis"
because he is much younger in: age than the other
~"".:"\3”"’/@@)1(1i.dai:en whose names have been  included in the

/ .

i”%aeléotion list. Appllcant further submits that he is

pgpff‘ent that he has done well in the / written

. 'W"h vam nation and he wlll be selected 1if the Selecfion

\jpuwr“

"procedure is faLr and free f(rom all sorts ol extranenu
consideration. The appllcant made a representation to
“the Genetal Manager, N.F., Railway, Guwihati where b
categorically stated that he has learnt that
RRB/Guwahati has sent a 1ist to the General Manager (P),
Mallgaon and,xtherefore, requested to absorb him 1n‘the
post of ESM Gr.III in which he has already quallfled

A copy of his representation dated 28.11.200% is

enclosed herewith and'markedengexurenﬁﬁnwﬂwwf R O
: ant Y LSRNV mim

g S [ AR ape Wi e
VLR : .
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- Kd) The applicant  ghatos thiat Finding b
response to ‘his representatiwn ~dated 28.11.2009, he-

approached this Tribunal by fjling O.AND.320 of 0L,
The Tribunal . disposed of theﬁipiﬂ- vide' Crder. dated”’ BTN
'\f‘("ﬂ&ﬂ ‘.D'%uu. ‘.'.. .o ppa [ u

23.12.2005 with the diraction to the respondents to

dispose of the representatlon;.of, the ‘applicant dated

0 : D T

20.11.2005 and also with the direct ion, hat  cha T
applicant may fite -an additiUﬂal-fepfeSHhLdtiUh wiLLin
1 week from, the date of receipt of the Ordern The
applicant, in compliance with the dlrection ‘of the

ribunal, made a . detailed representation on 2 1 2006'

-)'l,/ X st ie . F

., ‘4 l o .
' w sk ;,;. T e ,g e

addressed to, the General' manager, N.F. Rallwdyp

Mnltgaon._ In. the said representation the applxcant

-s' AR .'V;

inter alia, contended that youngar than 'the 'othQ:, ST

1 candidates cannot be -3, ground fo;‘denial of appointment

in the Railway i A copy G&Chl‘pf the Order 'of the L

Tribunal dated 23. 12 2005 ‘and the represontatlon dated . L

LAl
A ﬁlT’§006 is annexed hereto and marked Annewures 7'and 8
TN :
”‘hgﬁpedﬁlvely.

'I u.\ T

L ﬁ?’ je) 1hn 2nd  respondent.  vide o order dated'

.o o

quQUQOOG rejected the representation submitted by the

0t
AT 1

_nppllcant. The relavant part of tho order ol fhe oy
respondent dated. 22.2.2006 is extracted below:-

C "panel of RRB ia formed pure ly on the
basis of merit. Somat imes it may happen that
more than one candidate have =secured  equal
marks  and  that marks is withio the  zone ol
empanelment. 7 In such Tases T the R
candidatas.  securing w{u)l Lmarks o cannot b _
empanelled  as per requir emert s SF 0 Uhe e -'\":.;_'»’4 .
) PR, O T oo il
mdver#lﬂwmnnbv,&nm S sandidage '»/ﬁdﬂ'h;w,,f;khﬁfthh”hw
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date of birth earliest 1is considered to be the

candidate secyred ‘equal marks . and
junior mogt amongst "the 03 in respect of his
‘date of birth. Accordingly he LOUld not coine
in, thn zone of empanelled lists further no
mora - seaerved posl  for 8T vandidnle L
available to adcommddats’ the applicght. = It 1s
pertihent to  mention here that‘ while the
applicant‘. was called for verlflcation of
documents, in  the . said letter it was
- categorically mentioned that this call letter
does ‘not 'itself entitle him for selection,
Accordingly non=zinclusion of the name of the

applicant’ has not wviolated the principles of
natural justice. Thus the non inclusion’of{his.

name in the panel stands good and this may be

communicated to the applicant."

(£) Boing aggrieved by ‘the. impugned letter
bearing No RRB/E/l?O/OA/BZO/ZOOS(NP) dated 22.2.2006
issued by the 2nd respondent, the applicant has

approached this Tfibunal seeking for thé following

: reliéfs:

"8,1." That the Hon'ble Tribuna! be pleased to
set a51de and quash the impugned letter boarlnq
No. RRB/E/170/OA/320/ '005 (NP) dated ”2 2.20)n
(Annexure- 9).

8.2 ’That the Hon'ble Tribunal be pleased %o
direct the respondents to appoint the applicant
to the. post of ESM Gr,II1 against the existing
ST vacancy pursuant Lo the advertisement dated
12.06L2004. ' : :

) _
8.3 Cost of the application.
‘8.4 Any other rellef(s) to which the

applicant ‘is entitled as the Hon'ble Tribunal
may deem {it and proper."

3. The respondents have opposed the Original

|

Application by’ £iling" 3 counter-reply They contend . -

‘A' i “
that. as per Rallway Board's letter No.99/E RRB/25/2

> oo3e vl
ﬂ “ h .‘. . . K S Caamy &
. . .

higheat dn marit. I'n thin casc 03 Nos. of 5T

unfortudaﬁcly “the applicant's name figured
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M&liqaon 8 l@rtor No 1/227/O(Peott)2, akod 26 ,5,99, ‘the 7 .
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call letter to:the tandldates equal to 10 (ten) numbers -

of vacancy/postq is upplicable only where second stage

- of examination 19 mandatory but not £or the posts where
single written examination (no Qnterv1ew) followed by
verification /okf oriqinal documents. Since ‘in th&

-tatoqory of ponls aelottion has been done-on the basi{
of Single Written Examination(no ;ntervmew) fo;lowed b

“verifiication of original documenta, hence igsuance: or’
call letters equal to 10(ten)‘numbers of vacancies is
not maintainable. The" ggggondents ‘further state‘-tnat
njnce tho vaoancies,had been énhnnood by the compnhunf

authority, . total 6 . (six) 51 candidatcs had - beoen

‘l
. ompanelled as under:- -

@u”duV . ' ‘ g
S holl No. Name of the Coumunity pDate of
; a0 applicant R ~ Sending-
%ﬁ . L ", panel
Ry o ' ' ‘
, ,4q3481}954 gashi Kant Ranjan ST-1 - 31.8.2005
“\' Uwv34801059 Gancsh Narzary ST-2 ~ -do-
76¢ 34800964 Prasaanta Boro 873 | v -do-
17 34812871‘ahiv prasad Mandal ST-4 ~-do-
‘78 34006256 Abhay Kr. Ranjan - ST=5 ~do-
79 34807064, Bhupal Kumar ST-6 8.11.2005

" The respondents further state that as per the procedure
followed by‘ the RRBs, the candidates securing equal '

marks in  the Written Examination in o o particutar

position. (Luu;pen ane of any numbers: nave to  be ‘ S
called tor verlficatlon of documcnts foll>winq e, ?“4*~\~*h’
¥ b M‘-y,."'r\ ' N T - W*‘\J:‘
: v YR IR T T ’ cavin b0 %
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7 principle of natural Jjusti¢e. In the instany casa, 3o

r./ . , : il s . SRR, i j.;’:

/7 Nog, of ST candidates secured anal marks and on the e

very date of; verification of original douumunLu, Lhiee

applicant was found to be juniormoet amongst the 3 in

respect of dates of . birth who were also called for
i ¥

verification/ of documents along with the applicant.
Accordingly, the applicant could not come in the zone

of empanelled list and as«~e~wresu.kt.,\ there is:no scope

t? : .
“ . ".P‘o_.;"“\.‘."-,'.

for consideration of appointment of the applicanr as.
all the 6 (six) vacancies had been filled up in order

_of performance in the writtén examination ~as well as

laid Idown procedure for fixing the merit position

agalnst the  community-wise vacancies, The
e nes respondents,therefore, pray that the Application 'be
' \v\\otl cJ/;l, : o
xg”' e dlsmissed with costs.,

’

ANt <.
[ et [ _ . ‘
b lp,ﬁ). ﬂ, The applicant has filed a rejoinder stating that

4 ‘r"u / .

Qmucn ounger,;in. age than the other candidates cannot be

-‘h 1\ / )
9-“0”“é ground for nelectiou on the basis of mnrit. Hin

contention is. that in a selection process, merit

includee mar?s secured in the written cxamination as
: Y

well . as marks thained in the; H.S.L.C./H.S.5.L.C.
f :
)

i
. 51; ’ : SN
"examin on or ot er examj,nation.., ;
n URRUREY PR | R .

5. '”“We have heard Mr. :S. Nath, learned  counsel for

i
]
|
!

_m
S

the a ‘licant.and Mrs. B. Devi, learned ‘Railway Counsel
- ”U%P , i , : ,

th;
appeargng, for the respondents. We have perused
respective pleadings of the parties and also peruéed: .ngﬁﬁ
the documents produced before us,

. R . r\,” [
R CEC R RN
ek
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T 6. In view of the-above, we find that it is no* in | \x-
.disbute that the'applicant belongs to ST category and
secured equal 'harks. as  secured by the two:-other ST
candidates in thefw;itﬁeﬁ%ex5mihéflon conducted by the R

RRB, Guwahati for the post of ESM Gr.IIT in pursuence
of the advertlsement issued v@de Employment Notice
No., 01 of 2004 dated ‘1276-2004. It is aled vhot in
dispute that the redpondents have empanelled the

oandidgtea inoludinq the applicant Becuring equal marks

in the written examination» on the basis .of their

\ \

saniority in ago, 1L iu uloo undiopuLed that the mark

e obtained by them (those 3 candidates) in the HSLC/HSSLC

L A\ Wi U‘ )
Ry ¢

'{ﬁh wExamination are not equal.

2\ e speelfic case of the respondents 1s that as

/pervpro edure, in such situation, when marks . obtalned
Hﬁw,theh in written ‘examination are equal and all of
them cannot be ,empanelled, then the candldate haylng.'
his date of bf:th‘.eggff5§f"is‘ considered to be tHe
highest in merit, _Since_the applicent was found to be

Junior most amongst the three in respect of his date of

birth, he could”not come within the zone of empanelled
' .

list whergas the elaim of the applicant is everything

being equal, ~theﬁ marksl obtalned in the “required
. g h :
examinqtion i e.,l HSLC/HSSLC shogld be the deciding

b
iacton'for datezmining morit for empanelment
7. _ In view ¢of the above, the question that - falls

for'consideration:ie as to whether respondents are

e
/ ]
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rlght in considering the seniority in age as deciding o \go_
factor to decide-~ the merit in such situation when. marks

4

obtained byfthem in the required examination HSLC/HQSLC
are differeht?
8. V.A'plein reeoing of'the edvertisement_issued'by'
the RRB, Guyahati vide‘Employment Notice No.01 of 2004-
dated 12.6.2004 (Annexure °I') would show that there is
“ no shch prescription that ih such eventuaiity'i.e., in
casev.wheh “teéoidates belongingﬁ toﬁ same catédbr& .get’ .
'equal marks in the written examination will be decided
on the hasis ofntheir seniority in age. Although the
respondemm in their counter reply and the impugned
orders hwe made; a mention that "in such cases if all
'the‘ cadidates w securing equal marks ¢annot be
empan;ﬂed ‘ae 2§3£: requiremente of the advertisement,
then we candidate having his date of birth earliest is
t consdered to be the highest in merit", but they. have
not mentioned  any .rule/instruction providing such
rwcedure to\be edoptéd in such eventuality.  however,
in  this oontext, the learned counsel ‘for the
respondents, ‘at the time of hearing, had reterred to
Rule 304 Jf the IREM Vol.I (Revised Edition - 1989) and
provided a copy of'the same in support of the action

- taPen by the respondents. Thae above Rule 304 1isa
Y tra ll[
Qrdbted below: -

Ay
i ) ;im"304§'When two ox more candidates are declared
- ko - be of equal! merit at onn and the namo
: examination/aelection, eir relative seniority
‘iq daternined by!' the dat of birth the older
candidate‘?eing tTe aenior{"-

1 T 1 b ! q*:_
" oo ! ; avo
. . ¥ B

1
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For better appreciap;én, oflgbhe;‘applicqulgpy of Lhe
. _ ' ' o Co
above . rule,  Ruleg 303 and 305 of ~the IREM Vol .1
(Revised Edition = 1989) are also required to be given
thought and, therefore, the ééﬁe are rebroduced be;ow:-
. "Rule 303, The  seniority of candidates
! recruited through the Railway Recruitment Board
or by, any other recruiting authority shoylq be
determined‘as under: -
. (a) Candidates who are sent for initiay
da training to training Schoels wilj rank
' in Seniority jp the relevant "grade jn
the order Tof merit obtained ar. the
examination held at the end or i he
training period  bafore beiig S POSted
. 8galnst working posts, . Those who join-
. the.ssubsequent'-coursea for 4y  reason
‘Whatsoever ' apg those who yags the .
examination ip su

rlier courses,

(b)iiIn the' case of candidate whr,

have to undergo any training. ip “aining
school, the seniority shou.’ be
determined op the 'basis of the merit
order assigned by the Alway
- Racruitmant Board or otheor FeCruijng-
authority,» C
XX XX KX

a8 candidate whose
under paragraphs
join duty within a

the receipt of orders of
appQintment, the appainting authority may
determine his seniority by placing him Bl v
all the candidates selected at  the same
examination/selection, who have jainag within
the periog allowed for reporting to duty or
even beélow candidates sglucteg al  subseyuent
examination/aelection who have jained before

e 303 and 304 ‘above cannét
responsible time after

. i : : :
A careful reading of tha above rulep wguld:shoy.that
Ng the s€higrity

e,

they are appLicable“fbr”determini
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lnoL suitability/meric of the candidate té be selected.
In our view, ithe_ rule referred to by \the learned 1':,. R:
counsgel for the respondents is, misplaced. It goes
without saying that the above rule i.e, Rule 304 has no
application in determining the merit in a selection. _ o ke
9. Thereferer the fact remains that there is

neither any prescription in the Notice dated 12.6.2004

(8upra) to decide‘the merit un the basis of senliority

.,\‘-

in age of the candidatea who get equal marks (i.e. in et
0 .

:
case of the present 'aituatdon) ,nqr Lhere As  any _?1
‘vwwke/instruction available’ providing such procedure to ;

uﬁ%,adb?\ed in such eventuality. | o - ) 'ﬁ”z'

La

e ‘Full‘ Bench of the Central Admlnlstratlvp

in the caae of M. Satyaseela ‘Reddy v, Union of _
AN (»U\»\”\“ A ;
: ‘indiﬂ‘&.?FE. (1997 ~-2001 A T. Full Bench Judgments 66) L
\4‘ ' . ' \\<
. whilez.explaining the difference between : reservatzon
' B e r /
and preference' and between ‘relaxation and prefefence‘

or reservation “and ;elaxation‘ has inter alia said
that}éin' rare cases, where two candidates eet equal
' position in the select list in Lhc examination, how
selection,ds to be made is indicated in the relevant
rules.- As nmntioned above, no gsuch rule is mentioneu
by the respondents in the order impugned in this O0.A.
nor enclosed with their‘ counter reply. The rule
referred to by the learned counsel for the reupendents
is in regard .to determining seniority and is,

therefore, not a relevant rule. 'The Full Bench of the - -~

X
- -
-
-
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Central Admiﬁistrativé Tribuhaigﬂeupra)“has also hnjd

that as par rules, intervse'me:Lts are required. to be-

determined on the basis or ‘marks list of'>S.S}C.

examination, Tﬁe relevant:pgpu.Qf:paragraph"9' of the

above Full BenCh qudgment‘ is. reproduced below for -

better appreciétion of the iésue involved in this case:

"9, To begin with, the distinction between
‘resegvatiOn'and Preference' or ‘relaxation and
preference', or ‘reservationu.and relaxation,
does not appear to have been streamlined in any
of the aforesaid decisjons relied- on. by ‘the
learned counsel for  the. applicant and,
therefore, 4 confusinn  appnars “to "have baen
created in explaining or understanding .the said
cases. - We have, thercfore,” first to son  the
differgnce between ‘reservation_and Preference'
and between ‘relaxationheand preference' or
‘reservation and relaxation', According - to us,
reservation of a post or posts for a particular
A .category of candidates means tota] exclusion
H[f:pm'.qupi¢erat§on“,of;?other ‘Ccategories © of
" candidates,  gven . if more qualified or -better
merited. :Relaxation on the other hand means

the eligibility' conditions,  such: as age

"] categories by increasing the upper age limit
for any post in their cases, N3 opposed to
reservation and relaxation, when preference is
stipulated, all eligible candidates,
irrespective .0f  their .categories, are
simultaneously considered for any post on equal

B

footing, and are Subjected to a common and
uniformﬁ.process of selection, If no person
belonging to any particular preferential
category is available or selected, no questjon

! ~,
s/

of giving prmfnruntjnl. Lreatment, (o such g
category - 6f persons Arines, Whore  such  a°
Person is available Oor solected andd emparlled.
in  the .8elect list, ne gets  the  henef Of

preferential appointment Lrrespect jve .0l his
position 4n the Select list which jg 4180 ¥nown

a8 merit- list, In rest of rare cases, two

candidates get equal position i the select
list and "in thqgﬂnvontua]lty, how gelection fg
to be made is indfcated in the relevant ruleg,
In some cases, séniorftyqin,aqe is the deciding
factor, In some other Ccases, marks obtained in

LS e e et e R S
U e, .
'

1
F—-

relaxation to candidates belonging to ST/SC/0BC .
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. a particular subject any examination is the ‘ﬁ SR

L deciding factor for choosing one between the a ”_qﬁ

s two." ‘Accordingly, if ‘an 3C candidate:finds his - '4’£F

L name at . 8l.No.1 of the merit list, no’ quastion e ]

/ of giving preferential Lreatment  arises.' 1f e
his name is belaw the namaes of persops not in L
preferential category, he gets preference over ' -’H~

- q,Jauqh'oﬁhqgﬂcandiQateﬁ not| in preferential class I
: (‘i”jinimatpeﬁgof pub}ic¢omplqyment by invoking the - ,4
j“ -.ﬁ%#ﬁnRFQV#SiQnﬁhpﬂjhp;qfq;gug;h;j treatment in the = - g

v orecruitment’ ruleg or: {n"the notified conditions
'5 of*eligi?ility.f We are 'of the view that the
‘Calcutta !Bench cbmmitted‘an.error'by equating .
qualification with merit. Extra qualification
or” over ! qualification .is meaningless where
minimum qualification is prescribed for a post. _ .
T All persons . possessing the. minimum "Tequired S Y S
‘qualification ‘are treated alike,over-looking IR
‘additional qualifications of any particular R

candidate, Thus, a person possessing
matriculation certificate will gel. a similar

. treatment with a -graduate for the post of an
EDBPM, - because the requisite minimum -

Qualification for that post is - S8.5.C. or
matriculation certificate, As per rules, inter
Se meritp are required to be determined on the
basis of marks list of S.8.C. examination. Ag
the applicant had secured more marks in the
S.58.C. examination, he was ordinarily entitled
Lo be appointed against the post of an EDBPM.
However, as.preference was notified to be given
to a person bolonging to 8T/8C/0BC cateqgnries
. and the' 4th respondent belonged to one ol .3uch
... categories, he was preferred for appointment to
., the said post. If both of them had secured
P&tgidentical,'marks, there could have ‘been no
v occasion for giving any preferential treatment
2. £0 the 4th respondent. Accordingly, we are of
Iy {<the view.'that the 4th respondent was correctly
“‘given appointment against the post of EDBPM,
though - less merited as compared to the
plicant, by invoking the clause containing
N < Provision for giving preferential treatment to
\\\(nmwmﬁpfa person belonging to S1/8c/0nc caloyorios”,

o
.............

o
[
]
|
N ‘I .

" As mghtioned above, 1in the case in hand, there is nn
such?breéCription in the Employment Notice (supra) for
selecting the caﬁdidate who 1is senior in age in such
eventuality, No rule' has been mentioned in The

impugned ordar rnFSUpport of the respondents' sgrand
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taken in rejecting the represcntatioin of the applicant B
or selecting the candidate on Lhe basis of seniority fin
age., No suchvrule is enclosedLElong'wfthfthe counter T a
,reply flled by the respondents w“mhe ruLe 304 of IREM : tﬁi}
vol.I (Revised ‘Edition -1989), is misplaced for “the . N

et ¥ "

S
reasons discussedlabove. |

~(|
[ !

. i -}
11, . } In view ofithe above facts and circumstances and

the observatlons.of the Full Bench (supra), we are of
i . ( e

the view.that~inrthe absence of,any such prescription_
in tme advertisement in Employment Notice No.0l of 2004

duted‘ 12.6, 2004 (suprn) ‘that preferenco will be given

.
' \

to the candidate ‘who is seniormost in age amongst the

A

candidates. and belongs to same category and got equal

rw‘,“warks in the prescrlbed Written Examlnatxon (conducted
P / :
5bY‘BRQ) and in the "absence of any rule/instruction to
) (7

i
;that ?ffect, marks secured by them jin the prescribed

“tﬂ;eQulred examlnation sshould be the dec1d1ng factor in.
determxninq . the | merit of the candidates, - the
respondents are,‘ therefore, not justified‘ in
'determlnlng,thexr merit on the basis of the seniority
of the candldates in age, The order. impugned in this
0. is, therefore, liable to be- quashed and set aside.
We, therefore,‘quash and set aside the rmpugned order
No. RRB/b/lIO/OA/BZO/ZOOS(NP) dated 22.2.2006 enclosed

as Annhexure Q at page 25 of this O.A. Ve, direct the

respondents.‘to determine the morit of the candidaten
including the: applicant for empumlmr-nl m the ba'.m'ai ‘
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the marks ob't:ained by them in the HSLC/HSSLC

Examination.  The Original Application is allowed to

the extent indicéted above. No costs.

: " Sag/remacR()
' SO/ MEFBEH(A)
. c." »(\\‘.;-* )

. | o7
wate of Application ¢ 02’7(...7.‘

. ©
wate on which copy is ready ¢ ../.3.(‘.7...,..
L4

: o
Date 0 which copy is delivered /Y e 7/
- Gortifieo 1o be tue cepy

e T T Scctiunh’luc WJodn \}\'\-\V\

et C. A.T. Gu» ohati Bench
. "l;'\: , "[ ‘ :E ‘ ~i Guwshats-.
' e Y : o)~ ’ )
i - " . ' (g/ , /
¥ ST 1 /’,(/"f
! ' i ‘ ’
i } - l \\ II I;
. ' 2 ' | 3 g
i [ '
H | 3
N . 1 R '
; ] 1
':i' ‘H “,f ':|
. ,(‘ ' '
. T it
. ¢ .
K “‘2“',‘ . :
A ¥ .
) t .

S




| }%//

GENTRAL ADMIHTSTRATIVE TRIEUNAL FAnpoi e~ @

‘ GIWAMATT RENCH: — :
' ORD I: RS SHEET | @
1, Original Appllca’cion No. . - /

2, Mise Petitiq_n No. C?C‘JQD:F oA Y l 66
3, Gontempt Petition No. «

4, Review I\.pplican‘l.ion Now oot

Appleoant(o ~VS~. Union of Indla & Ors

h Du'CELL Pcd“ rc.
Advbcate for the APPlicﬂn‘tS'- . V. D-e;y\“'_‘ -

'Mvoca’ce for the Respondantsi~- M+ S. \\\cg,u;

'ﬂ*as“a'mﬁemfa T2 SR ELON Geder ot tha Tribunat

= O e

12.9.07 Counscl  for the applicant
{ submitted that they have decided to
\ implement the order of the Tribunal

\ Since the matter has been sent to the
Railway Ministry it may take somc

more time and prays for extension of

four months time. Considering  the

submission and - the  pleadings fouar

months further time is granted  for

A\

| . T
compliance of the order as a  last

chance, No furthee time will he pronied,

“Mise. Petitions s adloeped o
[ _ disposcd of. /
- — - S R
. TRUF ";‘"PY Sd/ VICE CialnMan
| aiufde :
.4

] e;rrg'\’
) A
’Cmn\'t“"“'.”:
: ‘[ TS ! R

G '

1(\1! “ '

e ‘ - E
L g R




pravouite - © :

-
2 ‘ =
e rd hd
v 0 -
Pl
o ¥ , : CHAPTER 11y
Lo oy,
e ) /‘7.14,1 s‘;/?m,«,é " RULES REGULATING SENIORITY OF NON-GAZETTED RAILWAY SERVANTS
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7, Sks, ay 8 i’;ﬂ @, /fyf‘{ B~ t. General. - The yules contained in this Chapter NOTI—In caze the training period of g direct recruit
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S fyﬁo‘tl;fga"'a /Vq‘v o m b 9wt . § . - on railway administration, cxcept that for the such a direct recruit shall be the date be
> 2 4 i3 A ESa) . .
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_ *\Q‘Z o wafr gf v & ‘L.». N - the rules contined in paragraphs 224 (o 328 period of training.
. /\@ 2 L
. . . Chapter shall be fallowed.
Sup, A, ~ . itz 9T aon g : (No. ¥ (NG) 1-78-SR-6-42 d1. 7.4-1982
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orton 2oy £ (e 1) 1o78 g ‘ ACS. 132),
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IN THE CENTRAL ADMINISTRATIVE TRIBUNAL;
GUWAHATI BENCH : GUWAHATI

K

IN THE MATTER OF :

MEM(?&AN DUM OF APPEARANCE

& ..-,_--aag.':.og—_?_

nOA No.lly... of 2004

fetane

Sri. N~
| QM’#"‘% / Applicant -
-Vs-
Union of India & Others
_ hb /Respondents

I, Shn Kanti Kumar Biswas, Railway Advocate, Central
Administrative T‘&ibgnél Guv_vgzglati hereby enter appearance on behalf of
Union of Indla&Res ndents Nos.. 13‘ 2 .inth above case name ma

po Qv y y

kindly be noted and shown as Advocate for the Respondent/s accordingly.
Necessary Vakalatnama is enclosed.

Enclo: 1(one)

V2 Ao

- —_- 1241 | D
(Kanti Kumar Biswas) 27 / 9_

Railway Advocate
Central Administrative Tribunal
Guwabhati
To
The Registrar,
Central Administrative Tribunal

Bhangagarh, Rajgarh Road, ’
Guwahati

.~ -
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FORM No.12
(see Rule 67)

FORM OF THE VAKALATHNAMA

IN THE CENTRAL ADMINISTRATIVE TRIBUNAL,
GUWAHATI BENCH: GUWAHATI
v

O.A/RAJCP[MAFPT/~ ____mo_Lp 2007
UNION IN ) Applicant (S)
VS-
SriNILUTPALPATAR =~ — Respondent (S)
I Shri J_J_Borah, Applicant No._2 / Respondent No. in the above

Application/Petition do hereby appoint and Shri K K. Biswas, Railway Advocate’s to
appear, plead and act for mefus In the above application/petition and to conduct and
prosecute all proceedings that may be taken in respect thereof including Contempt of
oourt petitions and Review applications arising thereform and applications for return of
documents enter into compromise and to draw any moneys payable to mefus in the

said proceeding.

Place:- Guwahati

Date:- 08-i1- >-0067 gnature
"ﬂ IR
v o M
. - \a' m."u.n' .
Executed in my presence. ™ vard
*Signature with date USSR gyt

*  (Name and Pesignation) (Name and Advocate)

loilorony Caumail, eh |
Name and address of the 5y jatiats
Advocate for Service

*The following Certification to be given when the party is unaoquainted with the
language of the Vakalatror is blind or illiterate:

The contents of the Vakalath were truly and audibly read overftranslated into

language known to the party executing the Vakalath and he seems
to have understood the same.

%‘UA ™ %’U N @c)wm(/\
Signature with date
(Name and Designation)
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