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. s e Order of the Tribunal
Tores of the negl sty s
e - T ; . t - )
.o fia o 13.03. 20b7 Preaent : Hon’ble SriK.V. Sachidanandan
; 5 , Vice-Chairman. ‘
’1;;; anpiicz-:'is' s oa b ) |
s fited] v A x , ;
epos D i ¢! Heard Mr. A. Ahmed, learned counsel
f0..720 & 3 50RO~ 9 ¢ for - the applicant and Mr. G. Baishya,
ated...... (o2 ‘ ..,(3..‘..7.. ' . ‘ ', \‘\ learned Sr. C.G.8.C. for the respondents.
R A .'&0:43‘ .
- [[Qi_})’- Registrak - : : S The claim of the apphcant is that he -

has put in 9 years service and he has the
right to be 1egulansed as temporary
employee | from: casual lahour. The applicant
No ‘HUL D-ﬂﬁe\( W ot ‘sarlier approached this Tribunal by way’ of
D/Seo o ! fling O.A. No. 207 of 2004 and the samé
: . 47‘3 Fe3F M)) i was (hspowed mth a direction to the
’7\& > 5‘7 W A [D “" : % apphcemt to file a proper repf&nmtatmn
9’\‘ @/ Mo - ‘; Lo +'° Zéz‘ . 3. befme the concerned ‘authority, which -

ﬂ?/‘ 22(%[6 6 :

accor dmg to him was mspoqed of W;thout

§ due application of mind. The said mtder has

R

_ 23 been challenged in. this application.

(. fssue notice to the resgondents.

Post on 28.04.2006,
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. O.A.64 /2006
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28.4.2006 Mr.G.Baishya, learned Sr.c.c
'  C. submits that he would like to ¢
inetmuction from the respondents.

Let it be done. post on 1,.6.2006,
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‘ L | Vice~Chairman
§ . \
« . % 01.:0642006 Learned counsel for the respa
. ents ¥xeExuxste submitted that he he‘
o - filed reply statement, The Registr

J— 5 .o /é_j . is directed to receive it if oth

. : wise in order, Copy of the same h

fze dqﬂé? o ‘
Sm‘ ce 70 " | also been served to the learned

counsel for the applicant. Learn

2—’ counsel for the applicant is at

liberty to file rejoinder,
POSt on 17.07.2006¢
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ﬁus Cw\&,&,d-rCeg i /
ity Vice-Chaimman
I T mb
5 » .
= . 17.7.2006 Learned counsel for the appli
’ jo- is not present. Applicant seems t
have not filed re joimder + However,
further three weeks time i grant.ed
' the applicant to file rejo
N Post on 7.8.2006.
o ) ’ . vice=Chairm
S-&- Gj_é; bb . :
) ~ " 5.,@ - r/éx (»"D - )
[NV o heg esm 07.0842006 Learned counsel for the applica

wanted to file ro;oinder. Let it be
done,
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Post on 28.08.2006,"
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28.08.2006 Present: Hon'ble Sri K.V, Se;;hidan.andan
Vice-Chairman. '
. Reply statement has been filed by
the Respondénfs, wherein legal point has
been raised. Cons/i(iering the said legal -
point, the O.A. has to be admitted. Admit.
Post on 20.10.2006. The Applicant,
is given liberty to file rejoinder, if any. -

- -

NIES
lgx_,g.\,h \;,.u,e,ﬁ " Vice-Chairman
=z ,, |
Ly AL '070:.\ 156114960 None for the partiaes,, Pest the

matter ,n ‘-290 12,06,

im - ' Vice-Chairman
Ne Veodotm olisy \:‘\,M 20.12.06 @ounsel fcr the respondents has
M‘V\ WﬁS’, already filed written statement. AppliCom
| may file re joinder, if any within four
Ee=- weeks | '
\9“' \l‘o 4 ’ ) "
« . . .[d pest on. 23.1.07 for crder;.
NO regeimdin g - F
beem WuAd, | S vice-Chairman |
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| 23.1.2007 No rejoinder filed. Further time of
A A R L O TR B A O S - two Weeks is granted for the same.
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30.4.2007 . At the instance of the learned
counsel for the Applicant post the case on

' 14.056.2007.
No Vzegoruta by |
l)“QVI' l,{‘LLﬂ/Q \ ‘

(s | 1 h
_ ice—Chairman
”’S’Za' | - /bb

15454,07 ' At the request of learned ccunsel
‘ - ror the applicant case is adjourned to
‘ 24.5.074
Ne 22yn L malen v _, V
\xzm "a&LzG'f?‘ , ' , , - Vice-Chairman
o "
Q(} . g ‘0’} ' .
24.5.07 At the request of learned counsel for
- the applicant case is adjourned to 8.6.07.
Vice-Chairman
Im

o . 846407,  post the motter sn 14.6.07.
No Yoy ypmaless b ! -
)""e"’\ beteed ' Vice-Chuirman
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Ne | } PN ‘\,I/l/a 14.672007 Counsel for t:he applicant wanted to
' \2‘6t M ' take this case on some other date.
"o . ' Post on 22.6.07 for hearing.
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22.6.2007 None appeared for the Applicant. Let
the case be posted on 26.6.2007:

‘ Nx reejor welo 'HLLQX' _ P‘
Vice-Chairman
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A ' ' 26.6.2007 Let this case be posted before the
P... : next Division Bench.
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the Applicant is present. Mr A. Ahmed,.
the
Applicant has sent a leave note. Mr G.

Jearned  Counsel appearing for
Baishya, learned Sr. Standing Counsel is
present on behalf of the Respondents. He
undertakes to file appearance memo in this

<ase.

Call this matter on 20.06.2008 for

hearing.

Send copies of this order to fcﬁe
Applicant and to all the Respondents, so
that they can come ready for the hearing on
the date fixed.

D IE 2L 7
. Z 23 [sfex f/// | :
: | (Khushiram) (M.R. Mohanty) |
" ] £ . : .
h) ]/g %%M‘ | e Member (A} Vice-Chairman .
/908
o 20.06.2008 Call this matter on 23.7.2008.

Lin

¥23.08.2008

‘separately, this case stands dismissed. No

costs.

Chushiram)
Member(A)

<
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Vicc—Chairgnan -,

~ (Khushiram

Member(A)
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Heard. For the reasons recorded

(M.R. Mohanty)
Vice-Chairman




SRS
CENTRAL ADMINISTRATIV E TRIBU NAL
GUWAHATI BENCH
0.A. No. 64 of 2006 G

DATE OF DECISION: 23.07.2008

Shri Bhagawan Smgh . :

..................................... _““““W”“‘“'""m"*--"-"-'""t“-"?'"'Apﬁlicant/s

Mr. A.Ahmed _ SR - :

.................................................. ceesrnenisimsneseees  Advocate for the

Applicant/s.
- Versus -

Umon of India & Others . |

R T P PP P PP PP TP PPN deccecererarssssen e veeserecenes Respondent/s

Mr. G. Baishya, Sr. C.G.S.C }

R R PN T P, Advocate fOf the
' ‘ Respondents

CORAM
THE HON'BLE MR. MANORANJAN MOHANTY, VICE CHAIRMAN

THE HON'BLE MR, KHUSHIRAM, ADMINISTRATIVE MEMBER

1.  Whether reporters of local newspapers may be. allowed to - Yb‘s//};iﬂ
see the Judgment? o

. A O
2. Whether to be referred to the Reporter or not? | o Yes/Ne

3. Whether their Lordships vnsh to see the fair copy
of the Judgment? " Yes/No

{

Vice- n*man/MembW



CENTRAL ADMINISTRATIVE TRIBUNAL
GUWAHATI BENCH

B

Original Application No. 64 of 2006
Date of Order: This, the 23rd Day of Ju;y; 2998
THE HON’BLE SHRI MANORANJAN MOHANTY, VICE CHAI&MAN
THE HON’BLE SHRI KHUSHIRAM, ADMINISTRATIVE MEMBER

Shri Bhagawan Singh
Son of Shri Baidyanath Singh
Casual Worker in the Office of the
Accountant General (A&E)
Meghalava, Shillong
Resident of Pynthorumkhrah
Shillong-1.
...... Applicant.

- By Advocate Mr. Adil Ahmed.

- Versus -

1. The Union of India
Represented by the Comptroller &
Auditor General of India
10 Bahadur Shah Zafar Marg
New Delhi~110 003.

2. The Accountant General (A&E)
Meghalavya, Shillong-1.

3. The Deputy Accountant General (Admn)
Cffice of the Accountant General (A&E)
Meghalaya, Shillong-1.

... . Respondents.

By Mr. G. Baishya, Sr. C.G.S.C.

O R D E R(ORAL)
23.07.2008

KHUSHIRAM, MEMBER(A) :

The Applicant has claimed that he worked as
causal labour, on daily wage basis under the Respondents

since 1995 for more than 9 years but he was deprived of

& —
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regular pay scale and service benefits etc. Apprehending
termination Jwowm service, Applicant filed 0.A.207/2004
which was disposed of on 29.06.2005 with direction to the
Applicant to file 'a proper representation before the
Respondents, who were also direct.ed to dispose ‘of the

- same and pass a reasoned order, in accordance with léwf
within a specified time after affording opportunity to
the Applicant of being heard. Applicant, accordingly,
filed a representation on 06.07.2005; which was rejected
by the Respondents (vide order dated 06.09.2005) without
affording the Applicant ény personal hearing. Aggrieved
by the said action of the Respondents, Applicant filed
the present O.A. under Section 19 of the Administrative
Tribunals Act, 1985 seeking mainly the following relief:-

“8.1That the Hon’ble Tribunal may be
pleased to direct the Respondents to
set aside and quash the impugned order
No.Sr.DAG{A)/Con-C/BS/2004-05/97 dated
6" September 2005 and also may be
pleased to direct the Respondents to
consider the applicant’s case for
grant of temporary status and
subsequently regularization in any
Group ‘D’ post.” '
2. Respondents, who filed a written statement,
have -stated that casual workers are engaged in the

Respondent-Organisation, on a day-to-day basis, for work
of casual and intermittent nature; that Annexure A to A-
10 of the O.A. are not pay slips, as claimed by the

Applicant, but are only extracts of the wage bills

prepared for «casual workers 1in. the office of the

4
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Respondents and that the Applicant was only engaged
intermittently as causal worker {(as and when work in the
office of the Respondents was available) from 1996 (nof
from 1995) till 2064 (for a total period Pf 525 days) as

per following break up:-

Year No. of
~ days
1996 41
1997 97
1998 - 78
1999 89
2000 41
2001 26
2002 31
2003 53
2004 69
Grand Total 525

It has been stated by the Respondents that the claim of
the Applicant that he worked for 9 years as casual
labourer is false; fhat the Applicant was never debarred
from applying for any government or semi-government -job
and, thus, his claim that he is over aged for a
government or semi government jQHZQSEY a ploy to mislead
this fribunal; that the question of 1illegal terminatioﬁ
of his service, during ;he pendency of the O.A.207/2004,
does not arise because the Applicant was:engaged as a
casual worker ana not appointed in any regular post which
attracts the penalty of termination as per the Rules and
that the representation dated 05.07.2005 of the Applicant

was duly examined but, for want of rules to support his

case, his prayer could not be acceded to.: It has also

A _—



been stated by the Rgspondenté that personal hearing
would not have served any purpose'norvwould>it, in any
wax’have altered the position of.the»Applicant's case aﬁd
that there is no system of maintaining seniority list in
respect'of casual workers and Fhereﬁore, the allegation
of granting engagemént‘to the juniorsﬁof,the Applicant is

not correct.

3. | o We héve‘heard Mr. Adil theq; lgarned.counsel
appearing for the Applicant and Mr.G;Baishya, léarned Sr.
Standing coUnsel_appearing for the Respoﬁdents and have
gone through the records placed..before ué. Since the
Applicént was engagedvintermittently on casual basis as
.and wheh work was available with the Responéenté {between
1996 from 2004) his case cannot be coveréd under any of
instructions (issued by the Govt. of Indié) pertaining fQ
grant of,temporéry status or :egulérizapion of the casual
workers. The Apex Court in the celebratéd decision
. rendered in.the case of Sécretary,'state of Karnataka and
Others vs. Umadevi (3) and Others [reported in (2006) 4
SCC 1] declared that casual labourer/temporary employee
do not have any right to regular or:pegmanent publ;c
" employment and, - further, it is .hgld that teMporéry,
contréctual, - casual, adhoc or daily-wgge: éublic
employment must be deemed to be accepted by the employée
concefned fuily knowing the nature gf iF »aqd thé

consequences flowing from it. In the said decision,

5
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- 1nterpret1ng prov131ons of the Constltutlon of Indla the

Hon ble. Supreme Court observed as under.nu

16. In B. N’Nagarajan V. State of" Karnataka

. this Court clearly held .that .fhe. words

“regular” or “reqularisation”- ‘do not
connote permanence and canndt be construed .
so as to convey an idea of - the nature of
tenure of “appointments. They are terms

~ calculated .to condone any - procedural’
"1rregular1t1es and are meant to cure only

such defects as are attributable to

. methodology followed  in making . the

appointments. This - Court emphasised that
when rules framed under Article 309 of the
Constitution ° are -~ in force, no
regularlsati_on is permissibleé in exercise

- of the executive powers of the Government

undér Article 162 of the Constitution in

‘contravention of the: rules. These decisions

and the principles recognized therein have
not been dissented to by this Court and on
principle, we see no reason to acocept - the
proposition as enunciated in_ the, ‘above
decisions. We have, therefore, to keep this
distinction in mind and proceed on the
basis that only something that is. 1rregular
for want :of compliance with one of the
elements in the process of selection which
does  not go to the root of the process, can
be regularised and that it alone can be
regularloed and granting - permanence of
employment is a totally different concept

-and cannot be equated with regularisation.

19.4 One aspect arises. Obv1ouslv; the

State 1is also controlled: by economic

- considerations and financial implications

of any public employment. The viability of
the department of the 1nstrumentallty' of
the project is also of equal, concern for
the State. The State works .out  of the

* scheme taklng into consideration the

§

financial implications and the . economic
aspects. Can the court impose on the State
a financial burden of this’ nature by
insisting on regularlsatlon L QL permanence
in employment, ‘when " [those employed,

'temporarlly are - not needad permanently or -

rcgularly7 As an example, we, can en01sage a
direction to give permanent employment to
all those who are belng temporarily or
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casually employed in a public sector
undertaking. The burden may become so heavy
by such a direction that the undertaking
itself may collapse under its own weight.
It is not as if this had not happened. So,

the court ought not to impose a financial

burden on the State by such directions, as
such directions may turn cbunterproc_iudtive’,.

26. With respect, why should the State be
allowed to depart from the normal rule and
indulge in temporary employment:. in
permanent posts? This Court, in our view,
is bound to insist on the State making
regular and proper recruitments and is
bound not to encourage or shut. . its eyes to
the persistent transgression of the rules
of reqular recruitment. The direction to.

make permanent - the distinction between
regularisation and making permanent, was
not . emphasised here - can only encourage

the State, the model employer, to flout its
own rules and would confer undue benefits
on a few at the cost of many waiting to
compete. With respect, the direction made
in para 50 (of SCC) of Piara Singh’ is to
some extent inconsistent with the-
conclusion in para 45 (of .8CC) therein.
With great respect, it appears to us that
the last of the directions c¢learly runs
counter toc the constitutiocnal scheme of

- employment recognized in the earlier part

of the decision. Really, it. cannot be said
that this decision has laid down the 1law
that all ad hoc, temporary .or - casual -

‘employees engaged without following the

regular recruitment procedure should: be:
made permanent.’ : . - :

47. When a  person enters -a temporary
employment or gets engagement as a
contractual or <casual worker "and the
engagement. is not based on a proper

~selection as recognized by the relevant

rules or procedure, he 1is aware .of the
consequences of the appointment being
temporary, casual or contractual in nature.
Such a person cannot invoke the theory of
legitimate expectation for being confirmed
in the post when an appointment to thé pos

could be made only by following a proper
procedure for selection and  in | cases
concerned, in consultation iwith.the Public.
Service Commission. Therefore,, the theory
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of legitimate expectation icannot be
successfully advanced |, by = temporary,

contractual or casual. employees. It cannot
, also be’ held that the State has held out

any promise while -engaging these persons
either to continue them where they are or

to make them permanent. The :State cannot
constitutionally make such a promise. It is
also obvious that the theory cannot be
invoked to seek a positive relief or being
made permanent in the post.” .
The above celebrated. decision declares that casual
labourer/temporary employee/contract labourer does not

have any right to regularisation in permanent public

employment.

4. In the conspectus facts and circumstances of
the case and the legal position as discussed above, we
are of the considered opinion that the relief, as prayed
for in the O.A., cannot be granted to the.Applicant aﬁd

the O.A. is liable to be dismissed.

5. Accordingly, the present case is dismissed. In the

circumstances, however, there is no order as to costs.

;ﬂgng%

2
(MANORANJAN MOHANTY)
VICE-CHAIRMAN

i
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a) Name of the Aplecantgg Eb Cé’ﬂpg}/gi\
b) ?espondants.-Unlon of India & Ors. B
¢y No. of Applicant (S):- oL@

10.

11,
12,

13,

14,
15,
16,

Is the applicatiion is the proper formsz- Yes)LNGT

‘wmether name & description.and address of the. ‘all the papers bcen
furnished in causa title - Yes / Ng. .
Las the application been duly signed and verified i~ Yes /AC.

Lave the copies duly si“hed - Yes [/ﬁ.

Have sufficierre number of copies of the application been filed sYes/NG.

Whether a1l the anncxure {arudas.aas , jmpleaded :- Yes/No.

whether Bajlizh teensiation of ducoments_in the Languagei- Yé§£NB¢

Hés the application a5 in time 2= YeS )&6

Zas the Vokatlatnama/Memo of appearance /Authorisation 15 ¢ Led:Yes/Nd.

Is the application by IBQ/ER/for Rs. 50L- 266 BS’UQ@"— oo 6208
Has the applicatien is mcitanable ¢ cht§§d. |
Has the Impugned order original duly at stad been- f119d2~ Ye;i,xég

Has the legiple copies of the annexurea duly attmsted £iledeyos/o.

Has the Index of the sucoments been filed all: “avallablc. s=Yas/Ne.
Has the reC"*ed number of envolcped bearlng full address of the
rospondants bzen filed:~ yas/ No.

Has the declakgtion as roouired by item 17 of the formsYes /N6,
#hether the Te'iaf sough for arises out of the Singles Yeg/AQO.
shather interim melizf 1s prayed for i= Yes/ MS.

Is casz of @ondonation of deloy is filed is it Suppotted .-Yeé/
r.ather this Gasa can be'heard by Single Bench/B@uis;on;Beacb:'

&ny othaT p01ntd PO o
Result of the Sorutiny W1thﬂinitial of the Scrutiny Clerk s
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INDEX
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SN
IN THE CENTRAL ADMINISTRATIVE TRIBUNAL,
GUWAHATI BENCH ::::::: GUWAHATL
(An Application Under Section 19 Of The Administrative Tribunals Act 1985)
ORIGINAL APPLICATIONNO.  (ly  OF 2006,
Shri Bhagawan Singh | ... Applicant
- Versus -
The Union of India & Others , ... Respondents
LIST OF DATES AND SYNOPSIS

Amnexure - Ato A ~ Some of the photocopics of Pay-Slip of the
Applicant. "

Amnexure - B The photocopy of experience Certificate dated
19.01.2000 issued by the Accounts Officer Office of
the Accountant General (A&E), Shillong.

Annexure - C The photocopy of the Judgment and order dated 29th

, June 2005 impugned order dated 06.09. 2005
_Aw&‘xmg—b ' MWJ‘@W f mopedin Leton ditid 6.9.2005 wywed by
The applicant was appointed as Casual Worker in daily wages basis
under the respondent in the year 1995 He was continuously working for more
than 9 years as Causal Worker. But, the applicant was deprived from the regular
- pay scale, service benefits, deamess allowance, house rent, medical allowance

and minimum pay scale. The applicant is now over aged for the other

government or semi government jobs; The Accounts Officer, Office of the

Respondent No. 2 had issued a certificate on 19.01.2000 reganding his service as
Casual Worker under the Respondents. Apprehending the termination from
service, the applicant filed an Original Application No. 207 of 2005. The
Tribunal afier hearing the parties directed the applicant to file a proper

g

~
¥
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The representation will be considered by the respondents and pass reasoned order
in accordance with law and also affording an opportunity of being heard to the
applicant within a period of four months. The applicant filed representation on
06.07.2005 in accordance with the Hon’ble Tribunal’s order. The Respondents
on 06.09.2005 passed an one line order rejecting the applicant’s claim - ~ - -
without affording any personal hearing,

Being aggrieved by this, the applicant is compelled m‘approach this
Hon’ble Tribunal for secking justice in the matter. ‘

oy [y
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IN THE CENTRAL ADMINISTRATIVE TR[BUNAL
GUWAHATI BENCH ::::::::: GUWAHATIL

(An Application Under Section 19 Of The Administrative Tribunals Act 1985)

ORIGINAL APPLICATIONNO. ([}  OF 2006,

BETWEEN

Shri Bhagawan Singh
Son of Shri Baidyanath Singh
~ Casual Worker in the Office
of the Accountant General (A&E),
Meghalaya, Shillong
Resident of Pynthorumkhrah,
Shillong-1. _
... Applicant

‘- AND-

1. The Union of India represented
by the Comptroller General &
Auditor General Of India, 10
Bahadur Shah Zafar Marg, New
Delhi-110003.

2.  The Accoumtant General (A&E),
Meghalaya, Shillong-1.

3.  The Deputy Accountant General

_ (Admn), Officc of the
Accountant  General (A&E),
Meghalaya, Shillong-1.

DETAILS OF THE APPLICATIONS

1.  PARTICULARS OF THE ORDER AGAINST WHICH THE
APPLICATION 1S MADE :

This application is made against the impugned Office Order
No. DAG(A)/Con-C/BS/2004-05/97 dated 6th September 2005
issued by the Respondent No. 3 by which the ~wxa
rvepresentmmx§sc sulm as per direction of this Hon’ble Tnbunal
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passed in O.A. 207/2004 dated 29.06.2005 prying for absorption
in any group ‘D’ posts, was rejected by the Respondents.

2,  JURISDICTION OF THE TRIBUNAL:

The Applicant declares that the subject matter of the instant
application is within the jurisdiction of this Hon’ble Tribunal.

3.  LIMITATION:
The Applicant further declares that the subject matter of the
instant application is within the limitation period prescribed under
Section 21 of the Administrative Tribunals Act, 1985.

4. FACTS OF THE CASE :

Facts of the case in brief are given below:

4.1  That your humble Applicant is a citizen of India and as such
he is entitled to all the rights, protections and privileges guaranteed
under the Constitution of India.

42  That your applicant begs fo state that he was engaged asa

- Casual worker in daily wages basis under the Respondents in the
year 1995. He had worked as a Casual Worker under the Office of
the Respondent No.3 upto 2004,

Annexure-A to a&\o are some of

the photocopies of Pay-Slip of the Applicant.

43 That your applicant begs to state that he had worked
continuously for more than 9 years as Casual worker, but he has |
been deprived from regular pay scale, service benefits, dearness
allowance, house rent, medical allowance and even minimym pay
scale was not granted to him. He had already served a considerable
long period of 9 years under the respondents and he is now over
aged for other government or semi government jobs.
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44 That your appl@cant begs to state that the Accounts Officer,

Office of the Respondent No.2 has issued a Certificate on

19.01.2000 regarding his service as Casual Worker under the

| Annexure - B is the photocopy of such Certificate
dated 19.01.2000.

4.5  That your applicant begs to state that he has acquitéd a legal
right for grant of temporary status, regularization with regular pay
scale and other service benefits. He made several request to the
authority concemned for grant of temporary status and other service
benefits. But, the respondents did not take any interest in this
matter. As such, finding no other alternative, the applicant was
compelled to approach this Hon’ble Tribunal by way of filing
Original Application No. 207 of 2004 for secking justice in this
matter. During the pendency of the said Original Application, the
respondents illegally terminated the service of the applicant. The
Original Application was finally heard on 29.06.2005 by this
Hon’ble Tribunal and was pleased to direct the applicant to make a
proper representation with all details both factual and legal before
the competent authority within a period of one month from the date
of ‘order. The respondents were also directed that in case of such
representation is filed by the applicant, then the respondents will
consider the same and pass orders in accordance with law after
affording an opporwn}ity of being heard to the applicant within a
period of four months thereafier. '

Amnexure — C is the photocopy of Judgment & Order
passed by this Hon’ble Tribunal in O.A No.207 of
2004 dated 29" June 2005.

46 That your applicant begs to state that he filed a
representation on 5™ July 2005 before the Respondent No.2 with
reference to the direction dated 29™ June 2005 issued by this
Hon’ble Tribunal in O.A. No.207 of 2004. The Office of the
Respondent No.2 vide their Order No. Sr. DAG (A)/Con-



C/BS/2004-05/97 dated 6™ September 2005 rejected the request of
the applicant for his absorption in any Group-D post in their office.

Amnexure — D is the photocopy of Order No. Sr. DAG
(A)/Con-C/BS/2004-05/97 dated 6™ September 2005
issued by the Office Of the Respondent No. 2.

47 That your applicant begs to state that the Office of the
Respondent No. 2 had issued the Order dated 6™ September 2005
in a vety cryptic and mechanical manner. In the one line rejection
letter dated 6th September 2005, the Office of the Respondent No.2
has stated that the. applicant’s case has been examined by the
Accountant General (A&E), Meghalaya etc. but was found to be
devoid of any merit. Hence, the request of the applicant for
absorption in any Group - D post is rejected. Most interestingly, the
respondents have not stated any single ground or cause for
rejection of the representation submitted by the applicant Apart
from this, as per direction of this Hon’ble Tribunal in O.A. No. 207
of 2005, the respondents also did not conduct personal hearing of
the applicant. From this, it is very clear that the respondents have
rejected the representation of the applicant in a whimsical,
arbitrary, illegal manmer and also without proper application of
mind, The actions of the respondents are malafide and also
colourable exercise of power. As such, finding no other alternative
your applicant is compelled to approach this Hon’ble Tribunal
again for secking justice in this matter,

4.8 That your applicant begs to state that the similarly situated
persons have already been guaranteed temporary status and other
service benefits by the Respondents. But the case of the applicant
was not considered by the respondents in spite of his long service
as Casual Worker.

49 That your applicant begs to state that there are large
numbers of vacancies lying in Group ‘D’ posts under the
respondents. It may be noted that due to filing of earlier Original
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Application by the applicant, the respondents arc engaging other
Jjunior persons as casual labour under them by terminating the
casual service of the applicant. As such, the action of the
respondents is malafide, illegal, Whimsical_,badinlawandg)lsonot
sustainable before the eye of law.

490 That your applicant begs to state that the respondents have
acted in an unfair manner in discriminating the applicant in the -
matter of employment and subsequent regularization. As per the
procedure prescribed, the respondents ought fo have maintained a
Master Seniority List of all Casual Workers working under them
and thereafter, their services should be rergularised in order to
seniority without discriminating or without any super session.

4.1¢ That your applicant begs to state that apart from the
illegality of the respondents for nén granting the temporary status
to the applicant and other service benefits entitled to him, the
respondents have denied the benefit of equal pay to equal work to
the applicant. The work, which was performed by the applicant,
was similar to the work of the regular Group-D employees, but
those Group-D employees are getting higher pay scale and other
service benefits than the applicant.

4.1 That your applicant begs to state that the respondents have
violated the fundamental rights guaranteed under the Constitution
of India.and also the Principle of natural justice

4.12 That your applicant demands justice and the same has been
denied by the Respondents.

4.18 That this application is filed bonafide for the ends of justice.

GROUNDS FOR RELIEF WITH LEGAL PROVISIONS:

5.1 For that the reasons and facts, which are namrated above, the
action of the Respondents is prima facie illegal and without
jurisdiction and as such, the impugned order dated 6™ September

Gnogon S



2005 issued by the Respondents is liable to be set aside and
qpashed,

5.2 For that the action of the Respondents arc malafide and
illegal and with a motive behind. and as such the impugned order
dated 6™ September 2005 issued by the Respondents is liable to be
set aside and quashed

5.3  For that, the applicants having worked for a considerable
long period, therefore, he is entitled to be regularised in Group-D
posts and as such the impugned order dated 6™ September 2005
issued by the Respondents is liable to be set aside and quashed.

54 Forﬁlatﬂle&eshrecmiunmitofGroup-Dpostinsupet
session of the claim of the applicant are hostile discrimination and
violative of Articles 14, 16 & 21 of the Constitution of India.

5.5 For that the applicant has become over aged for other
employment. |

5.6  For that it is not just and fair to terminate the service of the
applicant only because he was initially recruited on casual basis.

5.7  For that he has gathered experience of different works in the
establishment.

5.8  For that the nature of work entrusted to the Applicant is of
permanent nature and therefore, he is entitled to be regularised in
his post. ' ‘

59 For that the applicant has got no alternative means of
livelihood.

5.10 For that the Central Government being 3 model employer
cannot be allowed to adopt a differential treatment as regard
payment of wages to the applicant.

Bhecgermm &y,



5.11 For that there are existing vacancies of Group-D post under
the Respondents. '
5.12 For that in any view of the matter, the actions of the

Respondents are not sustainable in the eye of law as well as in facts
of the case.

The applicant craves leave of this Hon’ble Tribunal to
advance further grounds at the time of hearing of the instant
application.

6. DETAILS OF REMEDIES EXHAUSTED:

That there is no other altemative efficacious remedy
available to the applicant except the invoking the jurisdiction of
this Hon’ble Tribunal. '

7. MATTER NOT PREVIOUSLY FILED OR PENDING IN
ANY OTHER COURT:

The Applicant further declares that he has not filed any
application, writ petition or suit in respect of the subject matter of
the instant application before any other court, authority, nor any
such application, writ petition or suit is pending before any of
them.

8. RELIEF SOUGHT FOR:

Under the facts and circumstances stated above, the
applicant most respectfully prayed that Your Lordships may be
pleased to admit this application, call for the records of the case
and issue notices to the Respondents as to why the relief or relieves
sought for may not be granted and afier hearing the parties Your

Lordship may be pleased to direct the Respondents to give the
following reliefs.

81 That the Hon’ble Tribunal may be pleased to direct the
Respondents to set aside and quash the impugned order No. Sr.
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1,0.

11.

12,

DAG (A)/Con-C/BS/2004-05/97 dated 6th September 2005 and
also may be pleased to direct the Respondents to consider the

applicant’s case for grant of tempo. status_and subsequently

tégularization in any Group ‘D’ post.

82  That the Hon’ble Tribunal may be pleased to pass any other
appropriate order or orders to which the applicant may be entitled

and as may deem fit and proper.

83  To pay the cost of the application.

INTERIM ORDER PRAYED FOR:

Pending final decision of this application the applicant seeks |

for the following interim order:

 That the Respondents may be dirooted by this Hon’ble

‘Tribunal to re-engage the applicant in the available vacant Group

‘D, post,
THIS APPLICATION IS FILED THROUGH ADVOCATE,

PARTICULARS OF LP.O.

LP.O.No. : 26@'3'505101. :
Date of Issue :  &.R. 20606
Issued from @ C o W

Payableat :@ o, vubhdy

LIST OF ENCLOSURES:
As ‘stated above.

- Verification.,...

Thpnegutn Songh

T . U



S

VERIFICATION

N

[ Shri Bhagawan Singh, Son of Shri Baidyanath ‘Singh,

N Casual Worker in the Office, of the Accountant General (A&E)

Meghalaya, thllong, Resident of Pynthorumkhrah; Shlllong- ,

do hereby solemmly verify that the statements made in paragraph nos. G,
((3,(15(‘7}((&(,‘\436,1\ aretmetomyknowledge thosemadem -
paragraph nos. L GG L — - . | T

‘ ,atebemgmatterofrewtdsaretmetomvmformauondem'edthere
: from which I beheve to be true and those made in paragraph 5 are trug -

to my legal advice and rests are my humble subrmssxons before this-
Hon’ble Tribunal, [ have not supprassed any malenal &cts.

‘And T sign this venﬁcamm on this the xcm\ day of Vosch

’zoocat(hmahau | S e , S
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Awnmyune - C
CENTRAL ADMI\I!SIRA’I]VE IRIBUNAL GUWAHATI BENCH. \)\\

Original Application No 207 of 2004,
Date of Order: This, the 29th Day of June, 2005.
L THON'BLE MR, JUSTICE . &IVAR/\J/\N VICE CHAIRMAN.,

I

Shri Bhagawan Singlh

son of Shel Bafdyanath & vingh

Casual Worker; jxgg, the o[ﬁce

of the Accoun tanl General (A&E)
Meghalaya, Shillong .

Resident of Pynthorumkhrah thllong 1

. Appl@can t.
By Aclvocatc. Mr A:Ahmed.

chsu:.—

. The Umon of India reprc_sente by the .
Comptroller General & Audlt,dr' Gdnoral of Indio
10 Bahadur Shah Zafar Marg#/™%

Now Delhj - lJO 003. -

The Accou ntant Genera] (A&E)i;f
- Meghalaya Shillong-1.’

LN
3

Office of the Accountant Goncxal (A&E)
I\/cghdldya Shlllong 1.

ic. Deputy Arr‘oumant Gewn'ral (/Sdmn )

. Respondents,
By Mr. .M. ufwamzu f,Add] CGSC

SIVARAIAN, L(V.C.) :

i The appliceant is engaged as casual worker,
)

!j according  to  the applicant since the vear 1949, bt
/ according to the respondents in  the yean 1996, The

applicant  states that he hag put  in eleven years

continuous  service under the respondents Lut the

respondents in their written statement have ztated that

the applicant did not have any continuous

[}

Zervice as

u?.cfgc«r;i. The  devails of nhig employment Az casusl

. . .- : | i
Fries e 0, At - - : :
.A . ' " -
. o ¥ AP
. ‘ : ‘ :




labourer was also furniwh@d.<'Tﬁ@ applicant wants
r@éularisatioﬂ of his service as casual labourer by
absorbing him as Group D empioyeé. fhe appliéant has
n;t files thig application.Ag&iné:.any particularn order
derrying the benefit of regularisétiﬁn either .under any
scheme or un@er law. A general.directiOn.is gsought for

regularisation of the amplicant’s service from the date

of engagemant.

I T
!

. . N :",: : _' ! .
Tohave haard My, A ARmed, s Learned monneel for

R et3] applicant and - Mr. Ahmed, learnesd

0

AL CLGLE G appearing e veepondente.  Tho!

1

appiicent has not so far spproached: the respondents for
the reliefs sought for in this application. bLiapnted

question of facts as discernible from the averments
g
in the written statement

[ (Y
- .

made in the application and
are invelved. In the cirmumgtances, appropriate counse ,

for the applicant 1is to file proper representation i

hofore the concernod saathority seeking for Lha relicls

ponght £ov herein by referring teo any scheme or law. !

—n
. ¢
Since thiz haz not been done I direct thes applicant to
make "m proper representation with all details both
T ———
o {

factual and legal before the competent authority within

o

a  period  of  one  month _f£rom.  Loday. oee—isf——ns

Wed

rep resont ddsermerge—fiimedr—certainly. the - sadd~—autiresi ty

will  consider Lhe fraame  aned AT oraders anh

T e

Wyl

accordance with law after affording an  opponrtunity of




e

being heard to the applic

months th@peaftéx.

v The application is disposed of as above. The

applicant'

representation for compliance.

will produce ~ this order

5

4

ety

T %Srl
STYITN orfiymat
Rectlon CfI e thed))

Centeal Admysiv et T.ibupal

CTTT - g
GUWAIIAT]—3,

o

s/ V1C

ant within a period of four

along

£ RIRNAN

with..—"""




/
REGISTERED AD fé? 5 ‘\x\m {ORE - ])

‘Office of the J\J\
Accountant General (A&E),
Meghalaya, Arunachal Pradesh & Mizoram,

Shillong-793 001
PABX : 0364.22248680, FAX : 0364.222310)

TR & DAGUAYC on-CZINS/2004.08/¢ )¢ “Tinted 6 September 2008
To

Shri Bhagawan Singh,

San of Shri Baidyanath Singh,
Resident of Pynthorumkhirah,
Shillong-793001,

Subject: Your representation dated 5 ‘JGly 2005 addressed to the Accountant General
(A&13) Mcghalaya, ctc., Shillong submitted by you with reference to the direction dated

29 June 2005 issucd by the Hon'ble Central Administrative Tribunal, Guwahati Bench in

0O).A. No. 207 of 2004,

Sir,

Haay:
i

P b with reference 10 your representation dated 5 July 2005 addrenséd..

t

(o the Accountant General (A&LE) Meghaloya, cte. requesting for absorption in"‘x,:-
Group *D° post in the ul|'|cc ol the Accountant General (A& Mepghalayn, cle, ,lnllmlg
which vas submitted by you pursuant to Central Administrative Tribunal, (mwnlmll

DS

Beneh, orders/directions dated 29" June, 2005.
2. L um to nforng you that your representation dated 5 July 2005 has been examined
by the Accountint Genéral (A&) Meghalnyn, ete. bhut wig found 1o be devoid of uny

. ETIE . . . . . :
merit, Your requestlor absorption o any Grouap *1° post in this oflice i henee rejecte

Yours lmlhlulig".“

. ' y\\éﬁ 3

: I)Lpuly Ac umnlunl (;

22N




- . DISTRICT:

-VAKALATNAMA-

IN THE CENTRAL ADMINISTRATIVE TRIBUNAL

GUWAHATI BENCH, GUWAHATI
OANO. OF 2006 |
St Bl gwg APPLICANT
' PETITIONER
-Versus-

T wim L ol gt

Know all men by these presents that above named. .. BW""" g"“?fe\

do hereby nominate, constitute and appoint Shri... .. Apie. Auves

Advocate and such of the under mentioned Advocates as shall accept this
Vakalatnama to be my/our true and lawful Advocates to appeal and act for me/us
in the matter noted above and in comnection therewith and for that purpose to do
all acts whatsoever in that connection including depositing of drawing money,
filing in or taking out deeds of composition, etc. for me/us and on my/our behalf
and I /We agree to ratify and confimm all acts so done by the Advocates as

“mine/ours to all intents and purpose. In case of non-payment of the stipulated fee

in full, no Advocate will be bound to appear and on my/our behalf

In witness whereof I/We hereunto set my/ouf hand this the 10tk day Fowvech, .

2006. |
ADVOCATES |
AR Barooah JM.Choudhry A.S Bhattacharjec
N.M Lahiri GKJoshi " “Adil Ahmed
- AX.Chaudhuri RP.Sharma P.Sarma
M.H.Choudhry ‘Sanjoy Mudoi
ar Sarma S.Jain A.J Atia

the execu)tants and accepted.
A ey
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' i Guwalicti Bench

IN THE CENTRAL ADMINISTRATIVE TRIBUNAL:
GUWAHATI BENCH, GUWAHATI

IN OA NO. 64 OF 2006

2> 3
IN THE MATTER OF 3 %.{Q
;

SHRI BHAGWAN SINGH
-Vs-

1. THE UNION OF INDIA REPRESENTED BY THE
COMPTROLLER AND AUDITOR GENERAL OF INDIA,
NEW DELHI : '

2. ACCOUNTANT GENERAL (A&E), MEGHALAYA ETC.
SHILLONG.

3. DEPUTY ACCOUNTANT GENERAL (ADMN),
0O/O THE ACCOUNTANT GENERAL (A&E), MEGHALAYA
ETC.
SHILLONG.

WRITTEN STATEMENT SUBMITTED BY THE RESPONDENT
NUMBERS 1 TO 3

The Respondents submit as follows :-

1.

That with regard to the statement made in paras 1 to 3 of the application, the

Respondents submit that they have no comments to offer.

That with regard to the statement made in para 4.1 of the application, the

Respondents humbly submit that they have no comments to offer.

That with regard to the statement made in para 42 of the application, the
Respondents humbly submit that casual workers are engaged by the office on a
day-to-day basis for work of a casual and intermittent nature. The Annexures A
to A10 are not pay slips as claimed by the Applicant but only extracts of the
wage bills prepared for casual workers in the office of the Respondents. Further
the Applicant was engaged intermittently as a casual worker in the Respondents’

office only from July 1996 and not from 1995 as claimed by him.

That with regard to the para 4.3 of the application the Respondents humbly
submit that the Applicant's claim that he worked continuously for more than 9
years as a casual worker is false. The Applicant was only engaged intermittently
as a casual worker as and when work in the office was available from July 1996

till July 2004 for a total of 525 days as shown in the table below. 1t is pertinent

A .
" e
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to mention that the Petitioner in his OA 207 of 2004 filed earlier before the
Hon’ble Tribunal had claimed that he had worked continuously for more than 11
years as a casual worker in the office of the Respondents. The break up of the

period for which the Applicant was‘engaged year-wise 'in the office was as

below :- .o ' '
Year | Month - | No. of days Year | Month No. of days
1996 | July A 11 2000 | January 12 '
August 12 February 06
September 17 : March 05
October 01 April, 05
Total 41 May 01
1997 | February 06 | July 04
March 14 October 02
April 01 November 03
May ., 12 December 03
June 21 Total 41
July 15 2001 | May 10
August 11 October 13
September 08 November 03
November | ' 03 Total 26
December 06 2002 | March 10
Total 97 April 10
1998 | January 07 May - 11
February 07 Total 31
March 05 2003 | January 07
April 18 February 05
May . 03 March 02
June 04 August 03
July 04 October 07
August 06 November 12
September 06 ‘ December 17
October 04 Total 53
.| November 12 2004 | January 15
December 02 February 06
Total 78 . March 11
1999 | January 10 April 04
February 15 May 04
March 14 June 09
April 12 July 20
May . 04 | Total 69
July . 08 Grand Total 525
August 05 .
October 05
November 12
December 04
Total 89




2

The Applicant’s claim to a regular pay scale, service benefits, deamess allowance,
house rent and medical allowance while .occasionally engaged as-a casual worker as
detailed above is not admissible under any rules or orders of the Central
Government/Comptroller & Auditor General of India. As a c;asual worker he was
not entitled to these benefits claimed by him. |

Further the Respondents humbly state that at no point in time was the Applicant ever
debarred from applying for any' government or semi-government job and thus his
claim that he is over aged for a government or semi government job is"__\specious and

only a ploy to mislead the Hon’ble Tribunal.

That with regard to the statement in para 4.4 of the application, the Respondents
humbly submit that the Certificate issued by‘an Accounts Officer was of a general

nature regarding his service as a casual worker in the office. "

"That with regard to the statement made in para 4.5 of the Application, the

Resbondents humb‘ly submit that there are no rules or orders of the Central

Govemnment/Comptroller & Auditor General of India which confers a right or

! privilege to the Applicant for grant of temporary status, regularization with regular

pay scale and other service benefits by virtue of his having worked as a casual

.worker from time to time. In Secretary, State of Kamataka and others Vs Uma Devi,

" Supreme Court has held that merely because a temporary employee or a Casual

wage worker was continued for a time beyond the term of his appointment he would

"ot be entitled to be absorbed in regular service or made permanent.(copy enclosed

as Annexure “A”)t is admittéd that the Applicaht filed an OA No. 207 of 2004
before the Hon’ble trib1§nal in this matter. The question of illegally terminating his
service during the pendency of the aforesaid application does not arise because the
applicant was engaged as a casual worker and not appointed in any regular post -
which attracts the penalty of termination as per the Rules. The Applicant's

contention therefore, that the Respondents terminated his services is false.

The Respondents further submit that following the directions of the Hon’ble

Tribunal in OA No. 207 of 2004, the Applicant’s submitted a representation dated

" 05-07-2005 to Resporident No.2 which was received in the office of Respondent No.

2 on 13-07-2005. Respondent No.2 duly examined the representation. It was found
that the Applicant’s prayer. for appointment to a Group ‘D’ post could not be
considered as the Rules do not provide for such an appointment simply on the

strength of his having been engaged as a casual worker in the office from time to



time. All Group ‘D’ posts, as per rules, are requiréd to be filled up by calling for
names from the local employment exchange and through open advertisement.
Respondent No.2 also therefore, under ‘the circumstances, did not consider it

necessary to hold a personal hearing in the case as this would not have served any

'purpose nor would it in any 'way have altered the position of the Applicant’s case.

The order passed by the Respondent No.2 in this regard on 06-09-2005 is submitted

before the Hon’ble Tribunal as Annexure ‘B’

e CoF»CJx A e ordevs Rated 10.4.06% ¢ 9.05 an
awnerwed an  Baperntae A and B '
That with regard to para 4.6 of the application, it is admitted that the Applicant filed

a representation dated 05-07-2005 with reference to the Hon'ble Tribunal's direction
dated 29-06-2005 which was received in the office of Respondent No.2 on 13-07-
2005. As submitted in para 6, the repreéentation of the Applicant was given due
consideration by Respondent No.2. The Respondents further submits that the letter
(not Order as' stated by the Applicant) No. Sr.DAG(A)/Con-C/BS//2004-05//97
dated 06-09-2005 was issued by Respondént No.3 to communicate the decision of
Respondent No. 2 on the Applicant’s petition dated 05-07-2005. .

That with regard to para 4.7 of the application, the Respondents submit that as stated
in para 6 above, the petition dated 05-07-2005 of the Applicant was examined with
due application of mind by Respondent No.2. The letter No.Sr.DAG(A)/Con-
C/BS/2004-05/97 dated 06-09-2005 issued by Respondent No.3 to the Applicant

was a mere communication of the decision of Respondent No.2.

- |t is therefore, denied that the petition of the Applicant\vs}as rejected in a whimsical,

" arbitrary, illegal manner and without application of mind. As stated in para 6,

Respondent No.2 did not consider a personal hearing necessary as the Applicant’s
petition to a Group ‘D’ post under the circumstances was not covered under the rules
and a personal hearing would not have served any purpose or altered the position of

the Applicant’s case.

That with regard to para 4.8 of the application, the Respondents humbly submit that
the contention of the Applicant that other similarly sitﬁated persons have been
granted temporary status and other service benefits by the Respondents is not
correct. As per Government of India, Department of Personnel and Training
O.M.N0.51016/2/90-Estt_(C) dated 10-09-1993 (Annexure 'C') read with Comptroller
and Auditor General of India, Circular No.20/NGE/200 dated 11-04-2000

(Annexure 'D"), the grant of temporary status was one time affair and covered only



10.

11.

12.

6\

those casual employees who were in service on 10-09-1993 and had completed one
year of continuous service with 240 or 206 days as the case may be on 10-09-1993.
The case of the Applicant was not covered under the above orders as he was
engaged as a casual worker from July 1996 only.

The Hon’ble Supreme Court in decfsion reported in (2002) 4 SCC 573 UOI Vs

Mohan Pal have held that the scheme of 1.9.93 is not an ongoing scheme.

Mo copier B e O-M % Cerenlay dared 10:9.93% . 1.4.00
ove ammced  an fAvvenures - G ¥ D
That with regard to the para 4.9 of the application the Respondents humbly submit

“that the statement of the Applicant that there are a large number vacant group ‘D’

posts under the Respondents is a mere conjecture. As stated in para 6, there is no
question of terminating the casual service of the Applicant. The Applicant’s
contention that his casual service was terminated due to his filing of an application
(OA No.207/04) before the Hon’ble Tribunal is ﬂle;efore, without any basis. Casual
workers are engaged on a day- to- day basis as and when there is a need for their
services. On any given working day, a number of outsiders visit the office in the
morning in search of work. As and when work is available, these persons are
engaged as casual workers for the specific task. The Applicant was never prevented'
from visiting thé office and offering his services in like manner. Maintenance of a
seniority list in respect of casual workers is not prescribed under any Rules or orders
of the Government and therefore, question of eﬁgaging persons junior to the

Applicant as casual workers as stated by the Applicant does not arise. It is denied

" that the Respondents acted in a malafide, illegal and whimsical manner or that their

action was bad in law.

That with regard to para 4.10 of the application the Respondents humbly submit that
the Applicant is not eligible for temporary status in terms of Government of India
Department of Personnel and Training O.M.No.51016k2/90-Esu(C) dated 10-09-
1993 read with Comptroller and Auditor General of India, Circular No.20/NGE/200
dated 11-04-2000. The Applicant was engaged to perform work of a casual and
intermittent nature from time to time and was paid wages at the rates prescribed by
the Labour Department of the Government of Meghalaya. At no time was the
Applicant entrusted with work performed by regular Group ‘D’ staff of the office.

v

That with regard to para 4.11 and 4.12 the Respondents humbly submit that they

have no comments to offer.



13.

14.

15.

16.

17.

18.

119.

That with regard to para 5.1 of the applicatibn the Respondents submit that no action
of theirs could be “termed as illegal and without jurisdiction, because the
Respondents’ actions with reference to the Applicant's case was In accordance with
the rules/orders on the subject issued by the Government of India and the

Comptroller and Auditor General of India.

t

That with regard to para 52 of the application the Respondents deny that their
actions were malafide, illegal and motivated and therefore, the ‘decision/action taken
by the Respondents with respect to the petition dated 05-07-2005 of the Applicant "
should be upheld. . '

That with regard to para 5.3 of the application, the Respondents submit that the
Applicant worked intermittently during the period July 1996 to July 2004 as a casual
worker and as per the rules and orders in force, this does not confer any entitlement

on the Applicant to be regularised in a Group ‘D’ post.

That with regard to para 5.4 of the application the Respondents humbly submit that
as per rules recruitment to Group ‘D’ pdsts are only carried out by getting names
sponsored from the local employment exchange and through open advertisement.
The question of superseding the claim of the Applicant for-appointment to a Group
‘D’ post is a figment of the Applicant's imagination. Recruitments to Group ‘D’
posts are done only after getting the prior clearance from the Ofﬁce of the
Comptroller & Auditor General of India and carried out strictly in accordance with

the prescribed procedure.

That with regard to the para 5.5 of the application the Respondents submit that at no
point in time was the Applicant ever debarred from applying for'any government or
semi-government job. His claim that he is overaged for other employment is a false

argument with the intention of misleading the Hon’ble Tribunal.

That with' regard to the para 5.6 of the application the Respondents humbly submit
that the termination-of service is applicable only to officials who are appointedto a
regular post. The termination of service of thé Applicant does not arise because he

was a casual worker and not holding any regular post.

That with regard to paras 5.7 and 5.8 of the application the Respondents submits that

a passing familiarity with the working of the office gained from his working as a

i

—

-~

'
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casual worker is not a legitimate ground for his appointment to a Group ‘D’ post nor
is it permissible under the rules. It is also affirmed that the work for which he was
intermittently en;gaged was of a casual and intermittent nature and not of a
pérmanent nature as stated by him. The Applicant is misleading the Hon’ble
Tribunal by distorting facts. '

~

20. That with regard to paras 5.9 and 5.10 of the application the Respondents have no

comments to offer.

Zi. That with regard to the para 5.11 of the application the Respondents humbly submit
before the Hon’ble Tribﬂnal that vacancies in the Group ‘D’ cadre are filled up only
after obtaining prior approval of the Office of the Comptroller & Auditor General of
India and in the manner as prescribed by the Government of India/ Comptroller &

Auditor General of India. .

22. That with regard to para 5.12 of the application the Respondents humbly submit that
all their actions are governed by rules and orders in force which they were duty

bound to follow.

Relief(s) sought for
That with regard to the Statement made in para 8.1 of the application the Respondents

. humbly submit that the prayer of the Applicant for regularising his service to any group
“D” post is without merit and not governed by any existing fu’les or orders and thus may be
quashed by the Hon’ble Tribunal. That the Applicant’s pejcitign of 05-07-2005 was duly
considered by the Respondents with due application of mind but could not be acceded to as

- the rules/orders in force do not provide any scope for appointing the applicant to a Groﬁp
‘D’ post on the ground that he had worked"as a casual worker in the Respondents’ office.
Thus it is prayed that the present application be dismissed with cost n favour of the

respondents.
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Management of Bhurkuhda‘ Colliery of Central Coalfields Ltd. JT 2006 (2) SC:1; Kesayana_nda
Bharati v, State of Kerala 1973 Supp. S.C.R, 1; Indira Sawhnc_ey V. Union of Indig 1999 Suppl. (5)
S.C.R. 229 : 1992 Supp. (2) S.C.R. 454; Dr. D.C. Wadhwa and Ors. v. State of Bihar and Ors.

,M_,A__,,NLJ[_S_QLQQZ;QQQQ; Council of Civil Service Unions v. Minister for the Civil Seryice 1985 Appeal
i i i SC/0550/1

Prior History: ‘ ' : .
Form the Judgment and Order dated 11.9.1998 of the High Court of Karnataka at Bangalore in
W.P. Nes. 3190-3207/1998 : : :

Mentioned IN

arould not be just ar proper to pass an order In exercise of jurisdiction under Article 32
or 226 of Constitg_tion_ of India or in exercise of Power under Article 142 of the
Constitution of India permitting the Persons engaged, to be regularized, based on long

continued for a time beyond the term of his aPpointment, he would not be entitled to be
absorbed in regular service. or made permanent — pue to long service, an ad hoc
employee did not acquire any. right to Permanent appointment — Appeal allowed

appointment — Merely because "a'témpor?ary employee or a casual ‘wage worker was

JUDGMENT
P.K. Balasubramanyan, 1,

Page 1924
Leave granted in SLP(C) Nos. 9103-9105 of 2001

1. Public eémployment in g sovereign socialist secular democratic republic, has to be as 1'sel: down !lby

hltp.'//Www.nlanupatra.coanUgateWay.dll/sc/supreme200 1/sc200.6/5060252.hnn§ 51 ,0/'20;06
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2. A sovereign government, considering the economic situation in the country and the work to be

got done, is not precluded from making temporary appointments or engaging workers on daily

appointment has to be resorted to, when regular vacancies in posts, at a particular point of time,
are to be filled up and the filling up of those vacancies cannot be done in a haphazard manner or
based on patronage or other considerations. Regular appointment must be the rule.

3. But, sometimes this process is not adhered to and . the Constitutional scheme of public
employment is by-passed. The Union, the States, their departments and instrumentalities have

through the backdoor or on daily wages, approaching Courts, seeking directions to make them
permanent in their posts and to prevent regular recruitment to the concerned posts. Courts have
not always kept the legal aspects in mind and have occasionally even stayed the regular process of
employmen_t being set in motion and in some cases, even directed that these illegal, irregular or
improper entrants be absorbed into service. A class of employment which can only be called
litigious employment’, has risen like a phoenix seriously impairing the constitutional scheme. Such

selection or recruitment at the instance of such persons and from issuing directions for eontinuance
of those who have not secured regular appointments as per procedure established. The passing of
orders far continuance, tends to defeat the very Constitutional scheme of public employment. It
has to be emphasized that thijs is not the role envisaged for High Courts in the scheme of things
and their wide powers under Article 226 of the Constitution of India are not intended to be used for
the purpose of perpetuating illegalities, irregularities or improprieties or for scuttling the whole
scheme of public employment. Its role as the sentinel and as the guardian of equal rights
protection should not be forgotten. :

the teeming millions of this country seeking page 1926 employment and seeking a fair opportunity
for competing for employment? When one side of the coin is considered, the other side of the coin,
has also to be considered and the way open to any court of law or Justice, is to adhere to the law
as laid down by the Constitution and not to make directions, which at times, even if do not run
counter to the Constitutional scheme, certainly tend to water down the Constitutional
reéquirements. It is this conflict that is reflected in these cases referred to the Constitution Bench.

5. The power of a State as an employer is more limited than that of a private emplayer inasmuch

hnp://www.manixpatra.com/nxt/gateway.dll/sc/supreme2001/502006/5060252.h;m 5/10/2006
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have been made under Article 309 of the Constitution, then the: Government can make
appointments only in accordance with the rules. The State is meant to be a model employer. The
Employment Exchanges (Compulsory Notification of Vacancies) Act, 1959 was enacted to ensure
equal opportunity for employment seekers. Though this Act may not oblige an employer to employ

only those persons who have been sponsored by employment exchanges( it places an obligation on
the employer to notify the vacancies that may arise in the various departments and for filling up of
those vacancies, based on a procedure. Normally, statutory rules are framed under the authority of

law governing employment. It js recognized that no government order, notiﬂcatioq or circular can

made permanent in appropriate posts, the work of which they were otherwise doing. The claim is
essentially based op the fact that they having continued in employment or'engaged in the work for
a significant length of time, they are entitled to Page 1927 be absorbed in the posts:in which they
had worked in the department concerned or the authority concerned. There are also more
ambitious claims that even if they were not working against a sanctioned post, even if they do not
Possess the requisite qualification, even if they were not appointed in terms of the procedure
prescribed for appointment, and had only recently been engaged, they are entitled ta continue and
should be directed to be absorbed. '

of their cadre in government seryice with effect from the dates from which they were respectively

hltp://www.manupatra,conynxﬂgatcway.dll/sc/supreme2OO 1/5¢2006/5060252.htm 5/10/2006
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regularization within a period of four months from the date Eof receipt of that order. The High Court

L

seems to have Proceeded on the basis that, whether they were appojnted bef_ore 01.07.’1984, a

situation covered by the decision of this Court in Dharwad'DisI;rict Public Works Department v.
State of Karnatqka MANU/SC/0164/1990 and the scheme. framed ;PUrsuant ito the direction
thereunder, or sub§equgntly, since they have worked for a period of 10 years, they were entitled to
equal pay for equal work from the very inception of their éngagement on daily wages and were
also entitled to be considered for regularization in their posts. = : ‘

7Y~ VL saluglasg and Urs. vs. Umadevi and Ors, (10.04.2006 - SC) : Page 5 of 21

er in government departments or other statutory bodies after 01.07.1984, were not
benefit of the scheme framed by this Court in Dharwa Distziitigublyig_ﬂ”g[l_(_g
Department case, referred to earlier. The High Court considered various orders' and directions

e Judges' Bench decisions in
Ashwani Kumar and Ors. v. state of Bihar and oOrs. reported -in
MANU/SC/0379/1997, State of Haryana and ooe. V. Piara Singh and Ors, Reported
in MANQ[ng_Qi;Zﬂ_QS,; and Dharwad _Distt. P.W.D. Literate Daily : Wage
Employees AssOc’iatiog:_'and Ors. v. State of Karnataka and Ors. Repdrted ‘in

MANU/SC/0164/1850, 'on the one hand age1929 Pradesh v

wmm,.i__ﬂma; d Anr. reported in MANU/SC/0406/1996, ﬂélgﬁ.&mérg
v- Surinder Kumar and Ors. Reported in MANU/SC/0306/1992, and B.N. Nagarajan
and Ors. v. State of Karnataka and Ors, reported in MANU/SC/0450/1979 lon the
other, which has been brought out in one of the judgments under appeal of Karnataka
High Court in State of Karnataka v. ﬂ% decided on 1.6.2000, reported jn
2001 (4) Karnataka Law Journal 466, learned Additional Solicitor General urged that
the scheme for regularization is repugnant to Articles 16(4), 309, 320 and 335 'of the
Constitution of Indja and, therefore, these cases are required to be heard by a Bench of
Five learned Judges (Constitution Bench). : o 5

1. Apart from the conflicting opinions between the thre

2. On the other ‘hand, Mr. M.C. Bhandare, learned senior counsel, abpearing fpr th;e

t
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employees urged that such a scheme for regularization is c_onsiste;nt with thie prqvjéién

-

of Articles 14 and 21 of the Constitution.

3. Mr. V. Lakshmi Narayan, learned counsel, appearing in CC Nags. 109-49,:8, of :2003,
has filed ;he.G.O._dg;ed 19.7.2002 and submitted that ordersi have alr@ady. been
implemented. _ ; S

4. After having found. that there is conflict of opinion between ‘three Judbes $¢n§h

decisions of thjs Court, we are of the view that these Cases are required to bé’a heard by

a Bench of five learned Judges. - _ ' o

5. Let these matters be placed before Hon'ble the Chief Justice for a;ppropriatg: ord;ers.
We are, therefore, called upon to resolve this issue here. We have to lay ‘gown the |aw. We have to
approach the qQuestion as a constitutional court should. : - o

deals with the functions of Public Service Commissions and mandates consultation. with the
Commission on Il matters relating to methods of recruitment to. civil services  and. for civil iposts

and ather related matters. page 1930 As a part of the affirmative action recognized by Article 116 of

P

the Constitution, Article 335 provides for special consideration in the matter of 1 Claims of the

scheme and without following the requirements set down therein.

11. In spite of this scheme, there may be occasions when the sovereign QState or its
instrumentglities will have to employ persons, in posts which are tempor{:]ry, on daily wages, as
additional hands or taking them in without following the requirgd p_roceldu,r_e, to discharge the
duties in respect of the posts that are Sanctioned and that are required to be filled iq' terms of the

temporarily or on c;iaﬁily wages, to meet the needs of the situation. But the fact that such
e€ngagements are resarted to, cannot be used to defeat the very;scheme of public employment..Nor

can a court say that the Union or the State Governments do not have the right to en age persons
in various capacities for a duration or until the work ina Particular project is completed. Once 'this
right of the Government is recognized and the mandate of the constitutional requirement for pyblic
employment is respected, there cannot be much difficulty in coming to the c_onclusion that it is
ordinarily not proper for courts whether acting under Article 226 of the Canstitution or under Artjcle

32 of the Constituthn, to direct absorption in permanent employment of :those whg’; have been
engaged without following a due Pracess of selection as envisaged by the cor’,s_titutio_na[ schgme.g

http_://www.m.anupatra.,com/nxt/gatgway.dll/sc/supreme200 1 /sc2006/sO60252.htrr1: . 5/10:2006
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when every qualified ciﬁzen has a right to apply for appointment, the;_adoption of ,th;e‘ co'incept of
rule of law and the scheme of the Constitution for appointment to posts. It cannot.also be forgotten

Injab v. Jagdip Singh and Ors.rage 1931 MANU/SC/0273/1963. It was held: therein, :"In our
opinion, where a vaerhme;n't servant has no right to a post orto a particular s;a,tus,;, ‘though an
authority under the quernment acting beyond its competence had purpprted to gg:ve that person a
status which it was not entitled to give, he will not in law be deemed to have been: validly

appointed to the post or give:n_the particular status.”

13. During the course of the arguments, various orders of courts either interim or. final were
rought to our notice. The purport of those orders more or less was the issue of direc:ipns for

H

continuation aor apsorption without referring to the legal position obtaining. Learned counsz!ifor the

legal principles and it is time that this Court settled the law once for ali so that ih case tne court

finds that such orders should not be made, the courts, especially, tlzw,e High Courts ould be

prectuded from issuing such jQireg:tions or passing such orders. The submission of learnec counsel

about certainty in the matter of public employment. The argument on behalf c‘:af some of the
respondents is thqt this Caurt having once directed regularization in the Dharwad case (syp‘ya), all
those appointed temporarily. at any point of time would be entitled |to be reb'ulaﬁizedv"since
otherwisq it would be dq$cr§mination between those similarly situated and infthat- view, all
appointments made on daily wages, temporarily or contractually, must be directed to be
regularized. Acceptance of this argument would mean that appointments made othe‘rwise:f thap by a

in some, as against those decisions which have insisted on the rules being, fqllowed,?alsd lj,u_s-tffies a
firm decision by this Qourt;o_nc‘e way or the other. It js necessary to put éh end to uncertainty and
clarify the legal position emerging from the constitutional scheme, leaving the High Courts to follow
necessarily, the law thus laid down. o oo

14. Even at the threshold, it is necessary to keep in mind the d,isti_nctiorﬁ between regqlgriéation
and conferment of permanence in service jurisprudence. In State of Mysare: v. S.V,

v
—— —

Narayanappa MANU/SC/0232, 1966, Page 1932 this Court stated that it was a mis-conception to

consider that regulqrizatlon meant permanence. In R.N. Nanjundappa v. sL_Ihj_mmiah”a_ggi_A_n_r:
MAN.L!/S_CZQQQ_Q/_LS._ZI, this Court dealt with an argument that regularization would mean ,c]:qn’fg‘rring

- ~=f Pt

the quality of permanence on the éppointment. This Court stated:?‘

fallacious. If the appointment itself is in infraction of the rules or if it is in violation of E

the 'provisions of"ihe" anstitution, illegality canpot be regularized. Ratification or :
hupi//WWW,-manupat_rg.ch/nx;/gateway.dll/sc/supremeZOO1/sc200_6/sO60252.htim - 5 10/2006
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regularization is possible of an act which is within .the power and province of the
autho_rity,’but there has been some non-compliance with procedure or manner which
does not go to the root of the appointment. Regularization cannot be said to:be a.mode
of recruitment. To acé:ede to such a proposition would be to intreduce a new head of
appointment jn defiance of rules or it may have the effect of setting at naught the
rules. ' o ;

In B.N. Nagarajan and Ors. v. State of Karnataka and Ors. MANU/SC/0450/1979, thég court
clearly held that'the words *regular" or "regularization" do not connote qermanencﬁe and cannot be
construed so as to. conyey an idea of the nature of tenure of appointments. They. are. terms

when rules framed under Article 309 of the Constitution of India are in force, no regularization is
permissible in exercise of the executive powers of the ‘Government iunder Article 162 .of the
Constitution in contravention of the rules. These decisions and the princjples recognized therein

15. We have already indicated the constitutional scheme of public employment in this country, and
the executive, or, for that matter the Court, in appropriate :cases, would have only the right to
regularize an appointment made after following the due procedure, even though a’ non-
fundamental element of that process or procedure has not been followed. This rith of the

as permanent. ' : ' §

question or the effect of the quections on the constitutional scheme of appointment, this Court in
Daily_Rated Casual Labour v. Union of India and Ors. MANU/SC/0434/1987 directed the

Government to frame a schere for absorption of daily rated casual labourers continbously warking

16. Without keeping the qbéy_e distinction in mind and without discus:si.on of the law op the

those wha are reggla‘rly'appointed and are doing the same quk, it would be quite a different:lthing
to say that a socialist republic and its Executive, is bound to give permanence to all those who are
employed as casua lg;boun‘ers or temporary hands and that too without g process of se'!ecti(:qn or
without following the mandate of the Constitution and the laws made th.ere%u,_nder cgrjcgrning public’
employment. The same approach was made in Bha wati Prasad v. Delhi State. Mineral
Development Cor: oration 1989 Suppl. (2) SCR 513 where this Court directed regularization of
daily rated workers.in phases and in accordance with seniority. : P ]i

{

17. 0._ne aspect arises. Ob,yiou;sjy, the State is also controlled by economic consi;deratjionsf and
flnanc;al implications of any public employment. The viability of the department ory the
Instrumentality or of the project is also of equal concern for the State. The State quk§ out the

[y

_schem_g taking into conﬁdé@tiqn the financial implications and the economic aspects. :Can the court

example, we can envisage :g direction to give permanent e'mpi:oymen,t to al

temporarily or c'asu'e_:vllyrgér'hplpy.eq in a public sector undertaking. The burden may become so heavy

hitp:// Www.mall.!lpatra.cqmlnxt/gajteway,dll/sc/supreme200 1/5¢2006/5060252.htm | 5:*1 0/23006

t



v

Secretary, State 01 Karnataka and Ors. vs. Umadevi and Ors. (10.04.2006 - 5C) ~ Page9of21
17 o v

. : - z
by such a direction that the undertaking itself may collapse under its own weight. It is not as if this

had not happened. So, the court ought not to impose a financial burden on the State by such
directions, as such directions may turn counter- productive, ‘ ' :

18. The Decision in Dharwad Distt. P.W.D. Literate Daily Wage Emmgvﬁﬁ,_sggiaipqm
Ors. v. State of Karnataka and Ors, MANU/SC/0164/1990 dealt page 1934 with a scheme framed
by the State of Karnataka, though at the instance of the court. The scheme was essentjally ‘relating
to the application of the concept of equal pay for equal work but it; also pro\gided for ‘making
permanent, or what it called regularization, without keeping the distinction in mind, of employees
who had been appointed ad hoc, casually, temporarily or on daily wage basis. :In otheri words,
employees who had been appointed without following the procedure elstqblished:by law for such
appointments. This Court, a_tf‘the threshold, stated that it should'jndividuplize Justice to syit a given
situation. With respect, it is not possible to accept the statement, unqualified as it appears to be.
This Court is not only the constitutional court, it is also the highest court in the country, the final
court of appeal. By virtue of Article 141 of the Constitution of India, what this Court lays down is

therefore, is really to interpret the law and decide cases caming before it; according to law. Orders
which are inconsistent with the legal conclusions arrived at by the court in the self ‘}sqmei judjgment
not only create confusion but also tend to usher in arbitrariness highlighting the statement, that
equity tends to vary with the Chancellor's foot. ‘ S

own decisions on.law, is bound to send out confusing signals and usher in judicial chaos. Its role,

|

19. In Dharwad case, this Court was actually dealing with the question of 'equal pay, _foréequal
work*' and had directed ’_th_g ‘State of Karnataka to frame-a scheme in that behalf. In paragraph 17
of the judgment, this Court stated that the precedents obliged the State of Karnataka to regularize
the services of the casual or daily/monthly rated employees and to make ithem the same payment
as regular employees were getting. Actually, this Court took nate of the'argument of counsel for
the State that in reality and as a matter of statecraft, implementation of: such a direction was an
economic impossipili;y and at best only a scheme could be framed. Thus a scheme: for absorption
of casual/daily rated employees ‘appointed on or before 1.7:1984 was framed and .accepted, The
economic consequences of jts direction were taken note of by this Court in Ethe followjng wordsj;

We are alive-tq the Rosition that the scheme which we have finalized is not the ideal l
one but as we have already stated, it is the obligation of the court to individualize i
justice to suit a given situation in a set of facts that are placed befare i, Under the !
scheme of the g:gnsgjtutjon, the purse remains in the hands of the executjve, The "
legislature of the State controls the Consolidated Fund out of which Fhe exp_engf!jtur,c_# to
be Page 1935 incyrred, in giving effect to the scheme, will have to be met. The flow into :
the gonsol-ida;eQ-Funq depends upon the policy of taxatjon depending perhaps on the
capacity of the payer, Therefore, unduly burdening the State for implementing the |
constitutional obligation faorthwith would Ccreate problems which the State may not be
able to stand.;Wg have, therefore, made our directions with judicious, restraint with the r
hope and trust that both parties would appreciate and understand the situati}on. The .
instrgmentality of the State must realize that it is chargeg with a big trust. The money
from the people and the ‘welfare expenditure that is inétéd out ‘goes from the same

i
}
|
|
|
|
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With respect, it appears to us that the question whether the jettisoning of the constitutional
scheme of appointment can be approved, was not considered or ‘decided; The distinction
emphasized in R.N. Nanjundappa v. T. Thimmiah and Anr. (supra),!was also not kept in mind.
The Court appears to have 'been dealing with a scheme for ‘equal pay!for equal work* and in the
process, without an actual discussion of the question, had approved a $cheme put ,fo.r{w,arc;! by the
State, prepared obviously at the direction of the Court, to order permanent absorption of sych daily
rated workers. With respect to the learned judges, the decision cannot be said to lay down any law,
that all those engaged on 'daily wages, casually, temporarily, or when no sapctioned ipost or
vacancy existed and without following the rules of seléctiqn, should be absorbed or made

permanent though not at a stretch, but gradually. If that were the ratio, with ,re's'pec;t:,j we ‘have to
disagree with it. ' - C %
o o | ecioast
20. We may now consider, State of Haryana v. Piara Sin h_and Ors. MANU/SC/0417/1992.

There, the court was considering the sustainability of certain directions issued by the High Court in

employees and déily 'Waggrs ;or' casual fabour. This Court started byusayinjg: ‘ ‘ . ‘

Ordinarily $pe§king_, the Creation and abolition of é‘poslt is the p_rie,rogat;ive‘ Qf the
Executive. ;t is the Executive again that lays down the'conditions of service Subject, ci)f
course, to a law'madg'by the appropriate legislature, This power to prescribe the

. ' |
Page 1936 _ , ! .

This Court then referred to so_mev of the earlier decision_s.of this Court whiléa stating: :

|

- |
The main concern of the court in such matters is to ensure the rule of law and tg seq!‘_
that the Executive acts fairly-and gives a fair deal to its employees|consistent with the:
rqulrement§ of Articles, 14 and 16. It also means that the State sl?oulq not exploit itsff
employees nor shoujd it seek to take advantage of the helplessness and misery of;
either the unemployed Persons or the employees, as the case may be. As is often said,;
the State must be a model employer. It is for this reason, it is held tfha,t equal bay must.
be giyen' for' equal ‘work, which is indeed one of the di_rective; p_rinCip!_e,'s of: theﬁ;

temporafy or ad hoc; stét-gs.for long. Where a

continued for: long the court presumes that there is need and 'warran’t for a _rég:u_la_r piqst:
and accordingly directs regularization. While all the situations in which the C&;Juf.t may!
act to ensure fairness annot be detailed here, it is sufficient to indicate ithat  the!
guiding principles are the ones stated above. : . o

This Court then _confcluded_ in paragraphs 45 to 50: : L ' ‘

Sy
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Secondly, an ad hoc or temporary employee should not be replaced by anothertd hoc

or temporary employee; he must be replaced only by a regularly selected employee,
This is ne¢es§ary to avoid arbitrary action on the part of the appojnting authority. !

Thirdly, even where an ad hoc or temporary employment is nece:s_sjtated on accloun,tz'of
the exigencies of ’adrhin_is,tration, he should ordinarily be drawn from the gmp!gymgnt
exchange unless it cannot brook delay in which case the pressing|cause must be $ta§ed
an the file. If no candidate is available or is not sponsored: by the employment
exchange, some appropriate method consistent with the re_qui_riements of Article :1_6
should be;fo!loweg, In other words, there must be a notice published in the -appropriate
manner calling for applications and all those who apply in response theretp ‘should fpe
considered fairly. ' | : )

An unqualified person ought to be appointed only when qualifieq persons are not
available through the above processes. ; ?-

If for any reason, an ad hoc or temporary employee is continued for a fairly long spéll,
the authorities must consider his case for regularizatign Page :1937 provided he :is
eligible and qualified according to the rules and his service record is satisfactory and his

appointmeptdoes not run counter to the reservation policy of the State.

, ; |
With respect, why should the State be allowed to depart: from the n:ormal rule and inqiulge in
temporary employment in permanent posts? This Court, in our view, is bound to insist on trj_e State
making regular and proper recruitments and is bound not to encourage or shut its ;eye_35 to the
persistent transgression of the rules of regular recruitment. The direction to make permanent --
the distinction between regularization and making permanent,: was not emphasized here:'-- can
only encourage the State, the model employer, to flout its own rules and would cqnferé'undue
benefits on a few at the cost of many waiting to compete. With respect, ‘the directjon nmiade in

paragraph 50 of: Piara Singh (supra) are to some extent inconsistept with the conclusion in
paragraph 45 therein, With great respect, it appears to us that the last of the directjons; clearly

should be made permanent.

. b

and Ors. 1991 Suppl. (3) SCR 553, a three judge bench of this Court held that High Courts had no
power, like the Power available to the Supreme Court under Article 142 of the Consgitutiqn of India,

and merely because the Supreme Court granted certain reliefs in ‘exerc‘ise! of its power undér iArtiClé

.o i .
21. We shall now refer to the other decisions. In State of Punjab and Ors., v. Surinder Kumar

142 of the Constitution of India, similar orders could not be issued by the High Courts. 'The'bench

terms on which appountmentswere made should be normally enforced. Of course, this 'qécis‘zilon is
more on the absenge of power in the High Court to pass orders against the constitgtiqnal scheme
t N ( .

| i

4 . i

! ? i
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of appjointmenté. '

22. In Director, Institute of Mana

and to claim regularization.in service in the absence of any rule providiqg for rég

the period of séfryic;e.'A'linjited relief of directing that the appointee b(la permitted

003, this or-Hanagement Development, U.P. v. Pushpa Srivastava
.M SC/0409:/1'9'92, this Court held that since the appointment was an purely contractual

Page 12 0f 2]

w2

and ad
hoc basis on cthOlitheq pay for a fixed period and . terminable | without potice, when the
appointment c,a;me to an end by efflux of time, the appointee had no right to continue in }the post

on after

......

on sympathetic -

consideration to! be;gqnginggq in service till the end of the concerned cal,fandar year w;asg iss,u'fed_. This

Court noticed that when the appointment was purely on ad hoc and contractual basis for é limited

period,: on the gxggry of the period, the right to remain in the post came to an end. jTh;'s Court

stated that the view they were taking was the only view poSsiblg a,,nd'sélt aside the judg{merr‘t of the

High Court which had given relief to the appointee. |

[j

23. In Madhyamik _Shiksha Parishad, U.p, v, - Anil _Kumar Mishra _and ors,

MANU/S‘,C/QBQO/iQSQ}! a three judge bench of this Court held that ad }_hcét appointees/temporary

their seirvicés,evgn if their working period ranged from one to two years, This decision indicates

that if the eéngagement was made in a particular work or in connection with parti\tular’projpct, on ,

completion of"thgt work or of that project, those who were temporarily engaged:

or emplgyed in

that work or project could not claim any right to continue in service and the High Court 'cannot

direct that they b%e continued or absorbed elsewhere, -
!

24. In State of Himachal Pradesh v. Suresh Kumar Verma MANU/SC/0406/19%, a, three

Judge Bench of this Court held that a person appointed on daily wage basis was npt an appointee

to a post according to Rules. .0n his termination, on the project employing him coming t_:,Q'a;n end
the Court could not issue .a direction to re-engage him in any other work or appoint him ggainst

existing \;/acahcies,;. This Court saijd:

i
|
t
{

It is se_ttléd %la_w that hgv'ing made rules of recruitment to. various services under the
State or to g class of posts under the State, the State is bound to follow the same;and:

to have the iselgction of-the candidates made as Page 1939 per recryitment

i ]
L

T

1
rules and;

apppintment§ shall be made accordingly. From the date of discharging the dqt;_iesi;
attached to the post the incumbent becomes a member of the services. App‘oint'ment;.

on daily wage basis is not an appointment to a post according to the Rules.

Their Lordships cau'tioned t,ha_t;if directions are given to re-engage such p{arsqns in

.
any otheriwork

or appoint them against existing vacancies, "the Judicial process would become another mo;qe'of

recruitment dehors the rules.

‘;umar and Ors. v. State of Bihar and Ors, 1996 Sthpp. (10)

Court was fcohslderipg th'e"\iéﬁdfj"_t,y of confirmation of the irregularly employed. It was stated:

an irregular manner or q_t;i ad hoc basis against an available_vacancy},which is;alregqy
*anctioned. But if the initial entry itself s unauthorized and is|not agaipst any |
sanctioned va'gangy, q'qe§§ion of regularizing the incumbent on such a non-pxi‘st;ing }
vacancy woqlld never survive for consideration and even if | such purported

regularization or confirmation is given it would be an exercise in futility. '
: _ . L 4
|

This Court further stated:
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In this cop_nection it is pertinent to note that question of re'gu!a_rlizatiOn in any s,qrviée
including any government service may arise in two contingencies, F_irstly:, if on any

for a long! period of time with or without any artificial breaks, and their services are
otherwise required by the institution which employs them, a time may come in the
service career of such employees who are continued on ad hac basis for a given

competent ito' effect such initial recruitment and has otherwise folfpvs}ed due procedure
for such recruitment. A need may then arise in the light of the exigency of
administratiive requirement for waiving such irregularity in the initial appointment:by a

dis:regard of all the ééfqblis;hed rules and requlations governing such recruitmént.
The Court noticed that in that case all constitutional requirements were thrown to the wind while
making the appointments. It was stated, . 5 !

26. It is not Necessary to notice all the decisions of this Court on this aspect. By and large gwhat
-emerges is that regular recruitment should be insisted upan, only in a: contingency an ad hoc
appointment can be made in A permanent vacancy, but the same should soon be followed by a
regular recruitment and that appointments to non-available posts should 'p_o; be taken np't,e of for
regularization. The :cases direc_i:_ing regularization have mainly proceeded on the basis that héving
permitted the employee to work for some period, he should be absorbed, -without reé!ly Iazz‘,ying

down any law to that effect, after discussing the constitutional scheme for public employment. |
| ) '

]

27. In A, Umarani v. Registrar, Cooperative Soci ties and Ors. MANU/SC/0571/2004, a three

Judge bench made @ survey of the authorities and held that when appojntments were made in

such appointments.| This Court also held that regularization is not and |cannot be a mode of
recruitment by any State within the meaning of Article 12 of the Constitution of Indig or any body
or authority governed by a statutory Act or the Rules framed ther under. Regularization
furthermore cannot give Permanence to an employee whose services are ad hoc in nature. It was
also held that the fact that some persons had been working for a long time would not mean that

28. chiqenta{ly, the ﬁench also referred to the nature of the orders to be pa:ssed in exercise of i;h,is
Court's jurisdiction under Article: 142 of the Constitution. This Court stated ithat Jurisdiction under

! :
1.
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Article 142 of the Constitution could not be exercised on misplaced sy;mp.a_thy. This Court quoted

-t Page 1941 with}approygl the observations of Farewell, L.1. in LMi'y. _Rictja_rd :Johi‘g\spn &
~._ Nephew Ltd. 1913 (1) KB 398" * T

i Z ' .
i

We must 6e very ggrqful not to allow our sympathy with the infant plaintiff to affect our
judgment.; Sentiment s a dangerous will o' the wisp to take as a guide in the search for
legal principles.- : , - :

This Court also quoted with-approval the observations of this Court in Teri Oat Estates (P) Ltd.
v. U.T,, Chand,ig_!‘arh MANU/SC/1098/2003 to the effect: |
. { 1

We have n;o doubt in qg; mind that sympathy or sentiment by itselif cannot b:e a ground

for passing an order in relation whereto the appellants [miserably fail to establish a leg@l

right. It is further trite that despite an extraordinary constitutional Jurisdictiqn
contained in Article ‘142 of the Constitution of India, this Court !ordinarily'vwoul{d nat

pass an order which would be in contravention of a statutory provision. i

| ‘ | I

This decision kept in mind the distinction between ‘regularization’ and ‘Permanency’ and laid down
that regulariZatiqn is not and cannot be the mode of recruitment by a_rhy State. It also hel.ld that
regularization cannot give permanence to an employee whose services ar:e_ ad hoc ig nature. l

. ) i PR
29. It is not nece§sary to multiply authorities on this aspect. It is only necessary to re_fgr'tollion,e or
two of the recent; decisions in this context. In State of U.P. v. Niraj A |a;_thi anf Ors. 2006 (1)
SCC 667 this Court after referring to a number of prior decisions held that there was no power in
the St_atg-z under Art. 162 of the Constitution of India to make appointments and even if ,the:re;was
any such power, no appointment could be made in contravention of statutory rules. This Co irt also
held that past a'leggd . rggg’grigation or appointment does not connote entitler‘nentét,o ‘urther
regularization or appointment. It was further held that the High Court hasj no jurisdiction;to frame a
scheme by itself or direct.the framing of a scheme for regularization. This view was reiterated in
State ovaarnataIk_a v, | GSQ Canteen Employees Welfejre Associatio.n JT 2006: (1) SC 8%4
‘ : . . | ' 1.
30. In Union Pul’alic. Service Commission v. Girish Jayanti Lal Vgg’:_hgﬁ and. Ors, 2066 (2)
SCALE 115, this Court answered the question, who was a Government seryant and stated:- !
: ) ! |-
Article 16 which finds place in Part III of the Constitution relating to|fundamental rights
provides that there shall be equality of opportunity for all citizens inlmatters relating to
employment|or appointment to any office under the State. The main object of Article;

16 is to create a constitutional right to equality of opportunity and employment in

public offices, The words *employment" or "appointment" gover not merely the initial;
appointment| but also  other attributes of service like promation and age o_fii
Superannuation etc. The appointment to any Post under the State|can only be made;

after a prqper,g@ygmsem‘ent has been made inviting applications fro’m eligible‘é
candidates apd holding of selection by a body of experts or a specially constituted|
committee ‘whose members are fair and impartial through a written examination or

interview or Page 1942 some other rational criteria for judging the inter se ‘merit of

candidates who. have . applied in response to.the advertisement| made. A regular
appointment |to a post ‘under the State or Union cannot be made without issuing
advqr_tis,emen:t in the prescribed manner which may in some cases include inviiingi
applications from the ,e'm'ployment exchange where eligible candidates get thejr names |
registered. Any regular appointment made on a post under the State or Union- without |
issuing advertisement inviting applications from eligible candidates and without holding
a proper selection where all eligible candidates get a fair chance to compete would
violate the guarantee enshrined under Article 16 of the Constitutioni (See B.S, Minhas |
v. Indian Statistigal Inﬁiﬁqte and Ors. MANU/SC/0320/1983). i

[
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™ this approach is seen set out in the recent decision in The Workmen
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31. There have been decisions which have taken the cue from the dharwad . (s Ipra) case and

T

given directions for ‘regularization, absorption or making permanent, employees: engaged or

appointed without following the due process or the rules for appointment, The philosophy behind
: S s of Bhurkunda Colliery of

Central Coalfields Ltd. v. The Management of Bhurkunda Colli

Ltd. JT 2006 |(2) SC'1, ‘though the legality or validity of such an approach has riot been
independently.gxgmmeq,ﬁ,u_t on a survey of authorities, the predominant view is seen ta be that

such appointments did not confer any right on the appointees and that the Court cannpt direct

PR v

their absorption or‘fggularigatipn or re-engagement or making them permanent.

, | |
32. At this sta{;e_, it is relevant to notice two aspects; In Kesavana

i

] ‘ ananda Bharati v. State of
Kerala 1973 Supp, S.C.R. 1, this Court held that Article 14, and Article 16, which was described as
a facet of Article 14, is part of the basic structure of the ggnstitut;iqn of India. The |position
emerging from Kesava_n’aqada Bharati (supra) was summed up by Jaga’nnatha Rao, 1., speaking
, ‘ three Judges in / on of India 1999 Suppl. (5)-S.C|R. 229.
That decision al:so reiterated how neither the Parliament nor the Legislature could transgress the
basic feature of the Co §titlf;tipn, namely, the principle of equa,lity enshrined in Asticle ‘14 of which

-~

Article 16(1) is a facet. This Court stated, "

The pream;_ble_'tg the Constitution of India emphasises the p_rinci_plé of equality as basic
to our consrti,tqi‘:g'on,‘ In Keshavananda Bharati v. State of Kerala, it was ruleq 'tha,t; eya:;n
constitutional amendments which offended the basic structure of the Constitytion woui‘g
be ultra vires the basic structure. Sikri, CJ. laid’ stress on| the basic fedtures
enumerated in the preamble to the Constitution and-said that t'pe.re Page 1943 were
: ) jathered from the Constitutional scheme (para
506 A of SFC) qua'ligy»was one of the basic featyres referred tg in the F.'rleam,t;)lg te
our Constitution, Shelat and Grover, 11. also referred to the basic|rights referred to i
the Preamble, - They specifically referred to equality (paras 520 |and 535A of SCC),
Hegde & Shelat, 31. also referred to the Preamble (paras 648, 652)! Ray, J. (as he'then
was) also did SO (para 886). Jaganmohan Reddy, J. too referred to the Preamble and
the equality doctrine (para 1159). Khanna, J. accepted this pesition (para 1471) -
Mathew, J. referred to equality as a basic feature(para 1621). Dwivedi, J. (paras 1882/
1883) and Chandrachud, 1.(as he then was) (see para 2086) accepted this position.

What we mean to say jis that Parliament and the legislatures in tihi_,s Country cannot

transgress tthe-pasig feature of the Constitution, namely, the principle o_freqq,allityf
enshrined in Article 14 of which Article 16(1) is a facet. . S

, in Ine v: Union of India 1992 Supp. (2) S.C.R: 454, B.p.
Jeevan Reddy, J. speaking for the majority, while acknowledging . that equality and equal
Opportunity is a bqsig; feature of our Constitution, has explained the gxgltént position of Articles 14
and 16 of the Cons!titu__tion of India in the scheme of things. His Lordship stated:- j

33. In the earlier aecjsign, in Indra Sawhne

b3

. !' . . '
6. The signichancgvaﬂggggheq by the founding fathers to the right to equality is evident:
not ‘only frorp-t_—hg,'fggt !:;‘,hag they employed both the expressions ‘equality before: the|

law';,a,nc_'i, 'eqqal protection of the laws' in Article 14 but proceeded further to state the|
same rule in Posjtive and affirmative terms in Articles 151t0 18.... ‘

/. Inasmuch ‘as public employment always gave a certain status and power --- it has|
always been g:hg"rgpgsj_tqry of State power ---besides the means of| livelihood special

care was taken to declare equality of opportunity- in the matter of public employment |
by Article 16.|Clausi (1),iexpressly declares that in the matter of public employment or|
appointment to any office under the state, citizens of this country shall haye equal | |

Opportunity while clause (2) declares that no citizen shall be discriminated in the said |

matter on the grounds :pnly of religion, race, caste, sex, descer]t, place of blrth,
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residence lor any of them. At the same time, care was taken to, ideclare in Clause (4

that nothing in the said Article shall prevent the state from making any provision fo

rgservatiop of appgjngments or posts in favour of any backward class of citizen which in

S the opinion of the state, is not adequately represented'in the services under the state!..
! . .

|

|
(See paragraphs _6ahd 7 at} pages 544 an__c;l 5451)
These binding éecisions are clear imperatives that adherence to Articles 14 and. & gof the
Constitution is a must in theiprocess of public employment. - | _ oo

law in the Sgéhe:rrl)el'gf things was emphasized, Chief 'Just_icé;Bh:a:g'watfi, §pe_ékin,g on ‘béh_a_lf;fof: the
Constitution Bench' in Dr. D.C. Wadhwa and Oors. v. State of Bihar ~and _Ors,

The rule ofllaw cgnstit@tes the core of our Constitution .of India and it is the essence of
the rule of law that the;exercise of the power by the State whether[it be the Legislature

and if any lpractice. is fgdqpted by the Executive which is in flagnant -and systemétici
violation ofiits cqn$titgtional limitations, -petitioner No. 1.as a member of the pfubl,ic::,
would have;sufficient interest to challenge such practice by filing a writ petition and it

[ he constitutional duty of this Court to entertain the writ petition . and
adjudicate upon the validity of such practice. ‘ ! : :

1
i
i i

: ; ' : 1 , ‘
Thus, it is clear thgt adherence to the rule of equality in public employment s a basic feature of our.

Constitutjon and since the rule of law is the core of our Constitution, a |Court would c¢r,taiﬂy be
disabled from passing an order upholding a violation of Article 14 or in ordering the overlooking of
the need. to comply with the requirements of Article 14 read with Article 16 of the Constitution,

right, ngh Courts qctan unde'r?"A.rt_icle 226 of the Cdns'ti'tutioh'b'f I'hc'ii'a,‘shl uld not ordinarily i;ssue

e ! 2N 4 : d h o !

directions for absorption, regularization, or permanent continuance unless the recruitment ’f_tself
was madsa.regular[yF and in terms of the constitutiopal scheme. Merely beg;:_a,gse, an employee. had

continued under cover of an order of Court, which we have described as ‘litigious employment' in

the earlier, part Qf'gﬁé judgment, he would not be entitled .to any right to be absotbed ‘or made
Permanent in the service. In fact, in such cases, the High Court may not be justified in issuing

interim directions; since, after. all, if ultimately the employee approaching it is Page 1945 found
entitled to relief, it 1r»'n‘.::)_‘y be possible for it to mould the relief in such a manner that.ultimately no
prejudice will be Ca[ASGZd, to him, whereas an interim direction to :;c,_ontinuej his employment would
hold up the regular procedure  for selection or impose on the State the burder- of paying an
employee wha - is ré,a!!y not required. The courts must be :careful .in ensuring that they dol not

interfere unduly with the economic arrangement of its affairs by the State or its instru'm'ehtglijtie;s or

1

lend themselves the instruments to facilitate the bypassing of the constitutional and statutory

!

[
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mandates. |

35. The concept of ‘equal pay for equal work'

SC)

Page 17 of 21

%\

is ,dif_fé_ren't from %the concept of cgnferring

Permanency onithose who have been appointed on ad hoc basis, 'temp'.rgry basis, or based on no
process of selection as envisaged by the Rules. This Court has in various decisions. applied the

light of the directive.

position where the c
established by law, be deem

necessary for do:',ing' ¢bm;5!e_,t;

principles in that behalf.

kel

normally be used for giving ithe go-by to the

employment. Take the s

ituatien arising in the ¢

ual pay for equal w has laid down the parameters for the applicatjor) of that
principle. The decisions are‘rested on the concept of equality enshrined in our Constitution in the

But the acceptance of tha principle! cannot léad to a

procedure establishe

ourt: could direct that appointments made without _fpllpwjng the qgg procedure
' t or issue direqtions to treat them as Permanent;. Doing

e justice in any cause or matter pending befare this ':CQU,l’-t;, wauld not

authorities and'dépa__r;mgn;t‘g had ignored those directions or. defied those diréctions ahd had

It

ed by the executivel Some

would not:be just or

proper to pass an order lp exercise of jurisdiction under Article 226 or 32 of the Constitution or in

exercise of power under Article 142 of the Constitution of 'I‘nv_qvia permittiqg those persons engaged,
to be absorbed or to be made permanent, bas

relief, this Court would not grant a relief which
! )

length -- since he|might have been searching

and accepts whateverhegets1 But on that gro

of the State. The ag’[gqﬁ)ent;thg’t since

be just to discontinue him, even thoug
first took it up, is not one that would enable the jettisoning of the procedur
public employment and would have to fail wh
equality of gpportunity enshrined in Article 14
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h he w

‘ ed on their appointments or engagements. Co
justice would be justice according to law and though it would be open tp this Court to:moy
would amant to perpetua]_tin_g an illegal‘ity. ' t

%dlete

|='d the

for some employment so a 't.dv eke bglt hi}s’ !'i\)e?l‘ihood '

he ge jround alone, it would not be Ppropriate to jgttis;%.m the
Page 1946 constitutigpal scheme of appointment and to take the view| that a person whp has

en tested on the: touchstone

of the Constitution of India.

ng the employment] the

s the nature of his employment. It is not an appoin

{

1

|
|
|
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in the post, it will not

e employment whep he
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37. Learned S,einig;r Counse| for some of the respondents argued that on the basis of the d?ctrine of
legitimate expectation, the employees, especially of the Commercial Taxes Department, g-_hquld be

directed to be regularized since the decisions in Dharwad (supra), Pjara Singh (supra), Jacob,

- and Gujarat Agricultural'University and the like, have given rise to |an expectation in them that

their services would also be regularized. The doctrine can be invoked if the decjsions of the
Administrative {\uthority affect the person by depriving him of some benefit or advantage which
either (i) he had in the past been permitted by the decision-maker

] fo enjoy and which he can
legitimately expect to be permitted to continue to do until there have

‘ , been communicated to him
some rational gyround.s for withdrawing it on which he has been given N opportunity to comment;
or (ii): he has received Page 1947 assurance from the decision-maker that they ' willt not be
withdrawn without giving him first an opportunity of advancing reasons for contending tPat they

.

should not be withdrawn {See Lord Diplock in Council of Civil Service Unions v. Minister for
the Civil Service 1985 Appeal Cases 374, National Buildings Construction Corporatipn v. S,
Raghunathan ]MANU/sC/sto/;g% and Dr. Chanchal Goyal v. State of ' Rajasthan
MANU/3C/0133/2003. There is no case that any assurance was given |by the Government or the
concerned depaftmgqg While; making the appointment on: daily wages that the stajtus conferred on
him will not be ?vii;hdrawn until some rational reason comes into existence for withdrawing it. The
very engagemept was agginst the constitutional scheme. Though, the Commissi.cpheriof the
Commercial Taxes Department.sought to get the appointments made permanent, there is jno case
that at the time lcwf‘qpp_oi,m:_njen‘t any promise was held out. No such promise could a,lsc} naye been
held out in view of the circulars and directives issued by the Government after the. Dharwad

decision. Though, there is a case that the State had made regularizations in the past'of similarly
situated employees,-,the fact remains that such regularizations were done only pursuant to judicial
directions, either of the Administrative Tribunal or of the High Court and in some case by this
Court. Morgoverl_ the invocation of the doctrine of legitimate expectation cannot .enable the
employees to claim that they must be made permanent oir they must be regularized in the|service
though they had not been selected in terms of the rules for appointment. The fact that in|certain
cases the court mqg_giregteg regularization of the employees involved lin those cases cannot be
made use ofto found a claim based on legitimate expectation. The argument if accg;ptedi would
als?o tru(rjmcou‘nte_r to the constitutional mandate. The argument in that ?eha!f has therefore to be
rejected. S A

38. When a Person enters a temporary employment or gets engagement as a contractual orlcasual
worker and the en gagement is not based on a Proper selection as recognized by the relevant rules
or procedure, he |is '.éwarg of the consequences of the appointment b_e!ing témpqrary; casual or
contractual in pature, Such a'person cannot invoke the theory of legitimate expectation for. being
confirmed in the Rost-when ap appointment to the post could be made gnly by following a proper
procedure for selection and in concerned cases, in consultation with the Public Service Commiission. .
Therefore, the thgo;y of legitimate expectation cannot be successfully ladvanced' by temporary,
contractual or casal employees, It cannot also be held that the State has held out any promise
while engaging these persons gither to continue them where they are or tp make them permanent.
The State cannot constitutionally make-such a promise. It is also obvious that the theory canhot be
invoked to seek a positive relief of being made permanent in the post, . B o ‘

. i
Page 1948 !

i
;

39. It was then corfaten.d,ed. that the rights of the employees thus:appointed, under Articles _1.é and
16 of the ;Constitu,tfon‘,; are violated. It is stated that the State has treated the employees unfairly
by employing them' on less than minimum wages and extracting work frogm them for a p'rett)L long
period in comparison with those directly recruited who are getting more wages or salaries for doing
similar work. The employees before us were engaged on daily ‘wages in the concerned department
on a wage that was made known to them. There is no case that;”th,e wage agreed upon 'wa"s_ not
being paid, Those who are working on daily wages formed a class by themselves, they cannot iclaim
that they are discriminated as against those who have been regularly recfgitgd, on the basis of the
relevant rules, No right can be founded on an employment on da'ily-w,?ggs to claim that|such

1 : -

: H
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has been held'by this Court, they cannot be said to be holders of a post, since, a regular
appointment could be made only by making appointments consistenF with the requirerpents of
Articles 14 and 16 of the Constitution. The right to be treated equally with the other employees
employed on daily wages, cannot be extended to a claim for equal treatment with those who were

41. It is argued that in a country like - India where there is so much poverty and unemployment and
there is no equality of bargaining power, the action page 1949 of the iState in not ma,kipg the
_employees permapent, would be violative of Article 21 of the Constitutiop. But the very argument
indicates that there are so many waiting for employment and an equal o portun_ity for comspeting
for employment and it is in that context that the Constitution as one %)f its basic features, has

inclgded Articles 14, 16 and 309 so as to ensure that public employment is given only in a fair and

requirement of public 'employment would defeat the constitutional scheme and the '_cons"titupohal

_42. The argument that the right to life protected by Article 21 of the Cohstitution of India would
include the rlght to employment cannot also be accepted at this juncture.iThe law is dynamic and
our Constitution is a living document. May be at some future point of time, the right to

employment can also be brought in under the concept of right to life;or even included jas a
fundamental right. The new statute is perhaps a beginning. As things now :'stand, the acceptance of
such a pleg at the instance of the employees before us would lead to the consequence of deprijving

a large number of ather aspirants of an opportunity to compete for the post or employment. Their

http:/ Www.,manupatr:a.com/nxt/ gateway.dll/sc/supreme2001/sc2_006/sO60252.h§n1 5/10/2006
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nize t n appointm nmen or in the service of its
instrumentalities, can only;be by way of a proper selection’ in the imanner recognized by the
. relevant legislation in the context of the relevant provisions of the Cq nstitution, In ‘the hame of
individyalizing Justice, it is alsq not possible to shut our eyes to the constitutional schemeland the
right of the numerous as against the few who are before the court. The Directive Principles|of State
Policy have alsa to be reconciled with the rights available to the Citiilﬁn under -Part IIT of the
Constitution and the obligation of the State to one and all and not to a a,r,ticulargroqp of icit,izens.

~the right to Vadquq'gg_ means of livelihood. It will be more consistent \_f'[/it_h that policy; if the courts

We, therefore, o e}rgle‘ the argument based on Article 21 of the Constitution, S
b . : 1.
i

‘ approach the .Tiourt, is
the issue of a writ of mandamus directing the employer, Page 1950 the State); or its
instrumgntalfties,! to-absorb, them in Permanent service or to allow them to continue. ||In this
context, the question ari§g$ whether a mandamus could be issued in favour of such 'persons. At
this juncture, it will be proper to refer to the decision of the Constitution Bench of this pourlt in Dr.
Rai Shivendra Bahadur: v. The Governing Body of the Nalanda Cq!llggg'(19§2)_ SUppy; 2 SCR

'hat case aj e out of'a refusal to promote the writ petitioner therein as the Principal of a
college. This Court held that.in order that a mandamus may issue to compel the authorities to do
something, it must be shown that the statute imposes: a legal duty on' the authority nd the
aggrieved party had. a legal right under the statute or rule to' enforce it. This classical position
continues and a mandamus. could not be issued in favour. of .the ‘employees directing- the
government to make them .permanent since the employees cannot show that they. have an
enforceable legal right to be permanently absorbed or that the State has A legal duty to mak; them
Permanent. ‘ O e '

43. Normally, what is sought for by such temporary employe.eg when t!hey

I
|
|
!
l
{

appaintments) as explained in S.V. Narayanappa (supra), R.N. Nanjundappa (supra), and B.N.
Nagarajan (supra), ‘and referred to in paragraph 15 above, of duly gqualified persons in duly
sanctioned vacant posts rnjghg have been made and the employees have continued to work for ten
years or ‘more but without the intervention of orders of courts or of tribunals. The ggje%ipn of
regularization of the Services of such employees may have to be considered on merits in the light
of the principles s ettled by this Court in the cases above referred to|and in the light cv'fogthis
judgment, In that context, the Union of India, the State Governments apd their instrumentalities
should take steps to regularize as a one time measure, the services of such:j__r;_g_g_u_l.grmlyiappq'int;ed,
who have ' worked for ten years or more in duly sanctioned posts but notjunder cover of orders of
courts or 'of tribungl§ <and’:_shgulq further ensure that regqla_fr recruitments are undertaken to fill’
those vacant sanctioned posts that require to be filled up, in cases where temporar employges or
daily wagers are being now employed. The process must be set jn motion within six months from
this date. \We also clarify that regularization, if any already, made, but not subjudice, need not be

44, One aspect needs to be clarified. There may be cases where-i_rregular appointrrjen,t_.s:(non;ill_egal

reopened based on|this judgment, but there should be no further by-pas >ing of the constitutional
requirement and regylarizing. OF making permanent, those not duly appointed as per the
constitutional scheme. S L ' ‘ .

| ' . |
45. It is also c!gri_fiep that those decisions which run counter to the principle settled in this decision,
or in which directions running ‘counter to what we have held herein, will stand denuded of|their
status as precedents, T S _ S
46. In cases r@latiné to service in the commercial taxes departmgnt, the High Court has 'cfjg'refct‘ed
that those lengaged lon daily, wages, -be paid. wages Page 1951 equal to the salary and allowances
that are bejng paid to the regular employees of their cadre in government service, with effect [from
the dates from which they were respectively appointed. The objection taken was to the djregtion
for payment from the dates of engagement. We find that the High Court had clearly gone wrong in

,, ! . L ; oo

!
http://www.l,:nangpatrail.cgmnx‘t/ gateway.dll/sc/supreme2001 /36200;6/3()i60252.htm~ , 5/ 10/2006
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be treated as empi!qyggg' of the Governm

to be allowed since the decisio
€ accepted as legal. Nor can the

1 of the Zilla Parish
employees be direg

. d ploy ent, in the circumstances. The d
is found Ynsustainable. o

49. In the result, G
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paragraph 46 and
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Appeal Nq:,s. 1861-2063 of 2001 are dismissed. There will be no order as to costs. 3
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1 6/9/2005
Shri Bhagawan Singh, son of Shri Baidyanath Singh, a perlmanent resident
of Pynthorumkhrah, Sh|llong pursuant to Central Admmlstratlve Tribunal,
Guwahati Bench orders/directions dated 29" June 2005 has sent a
representation dated 5™ July 2005 by post addressed tojthe Accountant
Generajl (A&E) Meghalaya, etc, Shillong praying for re'gul?r,isation in any
Group ‘D’ post from the date of his engagement as a casual worker in the
Office of the AG (A&E) Meghalaya, etc, Shillong. The rep|{esentat|on was
received in this office on 12" July 2005. ;
| have gone through the representation.  Shri Singsh’s prayer for
regularjzation is primarily based on his claim that he w;as engaged as
casual worker in this office for an extended period of time.iTo buttress his
claim, he has also cited a number of court judgments in his |Petition.
Shri Singh in his representation claims that that he had wori<ed as a casual
worker on daily wage basis continuously for more than 11 y' ars since 1995
but was not granted a regular pay scale, service ben'efits dearness
allowance, house rent and medical allowance payable to a Group ‘D'
employee. Shri Singh has also enclosed a certificate dated 11.05.2001
issued by an Accounts Officer of this office regarding his employment asa
casual worker for the last 07 (as claimed by Shri Sin]gh) years. My
findings/observations on these are as below: | l

On the|basis of the information tabulated and furnished to me by Record
Section concerning Shri Singh’s engagement as a casua‘ worker in this
office, lifind that his claim that he had worked in this office pontlnuously as
a casual worker for more than 11 years since 1995 is not tlrue. Shri Singh

was engaged as casual worker off-and-on from July 1996 tiill July 2004 as
below:

Year | Month No. of days | Year | Month No. of days
1996 | July 11 2000 | January 12
August 12 February 06
September 17 March 05
QOctober 01 April ‘05
. [Total 41 May 01
1997 | February 06 July 04
~ [March 14 October '02
April 01 November '03
May 12 December 03
June 21 Total 41
July 15 2001 | May 110
Auglst 11 October '13
September 08 November 03
November 03 Total 26
December 06 2002 | March 10
Total 97 April 10




3.2

1?98 Januvary 07 May 11

. February 07 Total 31

March 05 2003 | January 07

April ' 18 February 05

May 03 March 02

June 04 August 03

July 04 October 07

August 06 November 12

September. 06 December 17

October - 04 Total 53

November 12 2004 | January 15

December’ 02 February 06

Total 78 March 11

1999 ‘| January 10 April 04

February 15 May 04

March ' 14 June 09

April ' 12 July 20

May ° 04 Total 69

July 08 Grand Total 525
August' 05
October 05
November 12
December 04
Total ' 89

| find Shri Singh's grouse about not being granted a regular pay scale,
service| benefits, dearness allowance, house rent and medical allowance

payable to a Group ‘D' employee on the ostensible ground that he hafd

worked continuously for 11 years (which as it turns out, is not correct) as a
casual iworker in this office, inexplicable. Surely, during| the 525, dayé
between July 1996 and July 2004 when he was engaged as a casual
worker: by this office, he would have acquired at least a passmg
acquaintance with the procedures/rules governing recryitment n13tter]s
which this office has to abide by. He would have come to know {or :Iearrit
from the fairly sizeable number of fellow casual workers embloyed by this
office around the same time that Shri Singh also was) that there are né
rules of orders either of the Central Government or the’ Comptroller &
AuditoriGeneral of India under which a casual worker can |be grantqd the
pay scale and attendant benefits of a regular Group ‘D’ eq"nployee even ff

_that pefson had been engaged as a casual worker contlnuously for an

extended period of time. He would have also surely learnt |that as per the

_orderslmstructlons of .government of India/CA&AG of In la which thls
office is duty bound to scrupulously adhere to, all Group ‘D’ post as fi illed

up by calling for names from the local employment exchange and through

“rent and medical allowance payable to a Group ‘D’ emp

open ac?vertisement. Therefore, | am of the view that his

depriveg a regular pay scale, service benefits, dearness all

without any foundation.

claim of being
owance, house

oyee is totally
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As far as the certrfrcate dated 11" May 2001 given by Shri S.K. Sharma

© then an Accounts Officer in this office to Shri Singh is concerned, my
| hunch is that the officer may have made out this certificate to Shri Si'ngh in

- good faith The decument is more in the nature of a “character certlflcate"
- and | doubt whether Shri Sharma would have imagined that it would be
twrsted out of gontext and used for the present purpose. Given the generalv
- nature of the certrflcate I also don't think Shri Sharma lrter. lly meant what
~ he put down, namely, that Shri Singh had been working as casual worker
~in this office “for the last 7 years”. In any case this statement is not' borne

.~ out by !the actual facts as seen from the table in paragr ph 3.1 above
" Under the given crrcumstances | am therefore, not giving much credence to

the certrfr,cate enclosed with the representation submitted by Shri Singh.

* Shri Slngh in- his representation has cited two judgments of the Hpn'bte
: Supreme Court in support of his contention that he should be regularized |n
‘a Group ‘D’ post While | certainly do not doubt the validity of ‘these

pronouncements |t is not within my authority to unilaterally |mp|ement the

decrsnons of the Hon ble Court. | am sure that the two cited judgments of no
less than the Hoq ble Supreme Court of India would hav,

e engaged the

attentron of the concemed Departments of the Central Government

. (Department of. Personnel, Dept. of Law, etc.) who deal wlth this subject
. and who would. have, should these agencies have thought it necessary to

“do so, in turn |ssued appropriate mstructrons/orders to all Central

Government establishments (including the C&AG of India) as a follow;up to
the drrectrons of the Hon’ble Court. | have checked up in the office ‘and I
find that no such instructions/orders have been rece ved from the
Government of India or the office of the C&AG of India. Thus, whrle
grantlng that Shn Slngh may even be correct in citing the two decrsrons of

‘the Honl’ble Coujrt rn the context of his case, | on my own, am powerless to

implement them -in the absence of any rnstructlonf/orders from

Government of lndra/C&AG of India emanating from these two decsrons.

The only instructions/orders of Government of India/C&AG of India which

‘to my m;ind may have some connection with Shri Singh’s reoresentati;on |s
the GOI Department of Personnel & Training O.M. No. 51016/2/90- Estt(Cj

dated 10“"September 1993 read with C&AG's of India . Clrcular No

20/NGE/200 dated 11‘h April 2000 concerning the grant of temporary status
as a one-time affalr to those casual employees who were in Terwce on 10th

October1993 and who had completed one year of contrnuous servrce wrth
240 or 206 days as the case may be on 10" September 1?93 However
Shri Slngh § case |s not covered under these instructions/orders as he was :

engaged asa casual worker only from July 1996.

;




DAG (A)

22

Based on my above findings/observations, there is simply no way Shri
Singh’s request can be acceded to. There are no orders/instruptions of

Govlernment of India/C&AG of India under which

I'have noted that the Hon'ble Tribunal in its order dated 29" June 2005 had
whilef directing Shri Singh to file a representation also asked the competent
authority to consider the same and pass orders within [four months ejfter
affording Shri Singh the opportunity of being heard. Given the position of |
the case as | have laid out in the preceding paragraph, | do not see how
giving a personal hearing to Shri Singh will change the fjots of the case or |

increase Shri Singh's prospects of getting regularized in

would serve no purpose.

Communicate my decision to Shri Singh suitably.

ji " [
——ATgountant General |

this office can|
appgint/regularize Shri Singh in any Group ‘D’ post in the! office.

Group ‘D’ post in |
this office. | am therefore, dispensing with the personal hearing as this

WK.
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GFFfCE MEMORANDUM ‘ -

Tege oot f . ‘:‘ I
Sukject:~' Recruitmént of staff throwgh Emplovmerit
R Evchanges. e '

[T, C | . - [

T
f

i .- : . f - H . [

The undersigred is directed to invite &

reference to this Depax*ment Nffice Memnrandum
No - 14024 /2/77-EtE (DY dt”%J.d”1477 'Tvese
»@ﬁﬁ%%rﬂftiaﬁs;f 'inté¥~aiia, mxovrde" ﬁhat -;11»
_Vdtanries arising! under Tentral vaernmewt
Ffices/éxtallishmerits ~Inc1ud1ng qnésl—Government
inktitufions  _awd statutoly o crganisatiors?
irrespective__of the nature dnd duration < other

Ehar those filled through LPSC),are not only to ke
rotified %o, kot alse to Fe fllled through the
Employment Ex changes alone nnd ‘&fk?‘““ﬁ‘#mTitdﬂlb
SOMTCES OtAteC|u,(ment can ke fappeﬂ oniy Tf"fhn

Employment E“chaTge corcerned | iEsnes TR Now-
availahility Certificate. 1Her"?céni ke e

departure from this recruitmert proceaure uhle== ‘a

different ‘arrangemelit' in  £his ! reégard’ THedh
_ii:xlgnilx__auLgeﬂ to iy cdnsuftafidhfﬂwzth thlﬂ

S Department anﬂ the Mifistyr df’LaHdU)'j(D¢.ectoratE

Genera 3 & E’Twalnlnns-' "qlmnlar
1nnt)uc*1ons dre dlSP in force 1Pqu1r1n3 vdcahc;es
against post: CdTTYlHQ‘ hasic =41dfv of less than

‘Rs. H00/-— per month i Cemtral - Pubkldc ‘Sector
Lndertakings tc ke fllled only khrough- Emprbvment
_ Exchanges. o

e T T e

o The Scheme of Employmernt Exchange
Procedure came under the judicial scru iny @ he

- ..._Supreme coeurt  in. the  matter  of _ Esxcise
Superintendent, Malkapatram, krishan District,

Andhra  Pradesh v/se KoE.N.Visweshwara Ran & C(irs
(1986 (&) SCALE &7&). The Supreme Court, inter-—
alia,directed as foLluw=.—

"It shoulld | he mandatary for the
‘requisitioning authority/estaklishment
Tt@ intimate the employment exchande ard
- Tremployments eschange showld spovwsor - the o
TTRMeT Of: l te candidates to the
‘FE?UTFTfTﬁﬁThg Departments for selection
: i cording to seniority &y
reservatign, a5 per requisition.  Irn
—addition, {the appropriate Depa—T—‘ﬁt o
undertaking | or estakb ) y____Stiould
"call forth , TTAmeE iy thllCé%lH; in the
Newspapers having wider tirculation  and
alsc alcplav ovr  their office notice

“Toards ar AV Ce [k radio,
Televicion and employmernt news bulletive -
T ’ - .

?
F

, i



; e — 4’-— /7é¥%bm

and then consider ! the casee ¢f all +the
candidates who hd»@ applied,”

’
-

R _Accordingly, 1t11= clarﬂ‘ied that in
additiow " to otifying the' vacancies For the
Tedevant cateqgories Cesicluding those filled through
“Ehe Union  Puklic Service Commission / +the Staff

,/SelecLiun Commission) to the'Emplovment Ex change,
the requisitioning authOvltyf/ establishment may

/

keeping 1T view administrative / hudgetary
convenience, arrarnde  For thc publicstion  of the
“recruitment rnotice for sich categories iv  the
"Employment  News" published ky the Puklications
Divicion of the Ministry ‘of Information and
TEroadcasting, GOVETMEnT of {Iridia and then comsider

“the cases of all the canidates who have applied.
TIn addition to the ahove, such recruitment notices
_ should  Fe nlrriayed on the dffice notice hpards

Talso For wi publicity. |
' . P
d. orders will take effect from the

date of issue ard wil apfp Iy te  SsUch  cases
“where process of recruitment through employment
exchanges / open advertisemernt has beern initiated
kefore the said date.’ ‘ :

i

I
b All Ministries 7 Departments are
requested  to strictly adhere  to the aforesaid
instructions and also bring tol the notice of their
attached and sub —ordinate offlceq for  information
ard complxance- ' ‘

e . . , '7"\0\,.»‘”1‘&»'-5"“:\

R | . (HARINDER' SINGH)
o 1 1 J0INT SECRETARY'
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All Ming%trieslpﬁpa#ﬁ@ents pf{Govetnmént of " India

o § 4 ’ . ' Lo

Copy‘to;4! .

1) The Dzrector General Employment and Tra1n1ng-
‘Ii- M1n1=try ofr La%oul, Paf1 Matg, New Delhi. '
2y The Burea of Phklic Entn\pxlses, New Delhi
3 Lek” ‘Sabha Secxe%arlat- o ';
45 l""F'a\]y.«:an Sabha Secretariats t ot e
=) “Unien” Pnhllc Service Commission

&7 Staff Selection Commission

7> Chief Secretaries, All State Governments ‘
8 Al Uniaon Terwltory, Governmernts/

Admlnistrqtiohs ' | o '

9y All attached & Dubordlndte Offices ‘of "the '
v Department of Persornmel & Tra> Zining

10) The Editor, Employment News , East Blecok-1IVv,

Level Z-7,R.K.Puram, New Delhl 110066
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