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Mr. G. P. Bhowmick, learned
counsel for the Appiicani submitted that
rejoinder has been submitted. Let~n”

| brought on record, if it is otherwise in
| ord;er. |

Mre K I Biswas, learned counsel
for the Railways requested for tume to
go through the same and file addihonai
statement, if necessary. Let 1t be done.

Post the case on 9.3.2007.
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28.11.2007

None appears for the parties. Post
the case on 28.11.2007 for hearing.

S

X | Member (A)

n the request of learned counsel for

Mr.G.P.Bhowmick, " learned counsel for
the Applicant and Mr.K.K. Biswas learned
counsel for the Railway are present. During the
course of the argument the learned counsel for

the Applicant has drawn my attention to the last

part of the order dated 274 February, 2004

passed in 0.A.No.290 of 2002 which has been

‘part implemented by the Respondents but “the

period of his absence” before joining has not
been decided as per order of this 'I'ribunal. The
learned counsel for the Respondents seeks time
to take instructions from the Respondents.

Cail this matter on 17.01.2008. Copy of
the order be given to the Respondents to get
instructions from the Railway for implementing
the order of this ‘I'ribunal as cited above.

{Khushiram)
MemhedA)

e
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Mr.G.P.Bhowmick, learned counsel’

for the Applicant and Mr.K.K Biswas
learned counsel for the Railway are present.
During the course of the argument the
learned counsel fof the Applicant has drawn
my attention to the last part of the order
dated 27% February, 2004 passed in
0.A.N0.290 of 2002 which has been paﬁ
implemented by the Respondents but “the
period of his absence” before joining has not
been decided as per order of this ‘I'ribunal.
‘the learned counsel for the Respondents
seeks time to take instrﬁctions from the
, . Respondents.
» Call this matter on 17.01.2008. Copy
v | of the order be given to the Respondents to
’yJ v | -get , instructions from the Railway for
implementing the order of this ‘i'tibunal as

- cited above. _

{Khushiram)
Member{A)

&L/ 17.01.2007 Ms.J.Purkayastha, leamed  counsel
trrole~ d?,f 28/ 1 /0 7 Aent Jo. . appearing for the Applcant is present.
D / Sect'on 2 ?/) L, Mr.K.K.Biswas, leamed counsel for the Raiways,
resp . Nes. | 'to . seeks adjoumment to collect some details from
noTle, Copy i .. the Respondents.

VLQMMLJ advoects o ' : B
yespon N o Call this matter on 08.02.2008 for hearnng.
/‘C&/‘DGL ?/Nb»/éégizc/é?g o
A4, v JDI: ushiram) {M.R.Mohanty)

= / (2] oF - ember (A) Vice-Chairman

foby
ovder ¢t 2811707, abkery
c“ﬁfﬂ*m—az Po mueesy 0«\(7,-

Q;»fijée,c/ :\Lf\ Coneaymed
ComaT Magley Q_,wp M
Jro D/éCL'I‘\&V\

’t'O @% go/r—Ni ‘l’o %\ %
©. -l—o Q
st 2ine sty s, e



P A B3 o€
' a Tt o o ~ivy
) " 08.022008  Mr GP. Bhowmick learned
‘ I .. Counsel for the Applicant, -and. Mr
ﬂlfva 232 g \u;cw%_ T o KX. Biswas, learnéd Counsel for the
%‘5"“‘ haand M@ o = ~~Respondents are present.
N . ro e ' e, :
M: \ o& o o Call this matter on 20.02..2098.
{S\/\L Cage’ \s tm&ﬁg‘a, R m M.R. ohanl:y)
%*57“, '[\,Q_,WM—& - ' " nkm MMember {A) .Vice-Chaxrman
B Gy j T
%@’ BT '20.»02.2()98 On the Request of Mr.d.Purkayastha,

: ~ learned counsel appearing for the
' “Applicant, matter may be taken up
T e o tomorrow on 21.02.2008. Mr.K.K. Biswas,

- ‘ learned Raiiway Counsel appearing for the
Respondénts is present.

Call this matter on 21.02.2008

{Khushiram)
Member{A)

) 21;02.20041:1 Heard Mr. G. P. Bhowmick, learned
counsel appeai*ing for the Applicant and
Mr.K.K.Biswas, learned Railway Counsel |
appearing for the Respondents. o

Hearing  concluded. Judgment -

reserved.

(Khushiram)
Member (A)
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25.02.2008 Mr K.K.Biswés, learned counsel for
the Respondents is present. Judgment
pronounced in open Court, kept in
separate sheets. The application is
dismissed in terms of the order recorded

separately with a cost of Rs. 1000/- levied

Member(A)

on the applicant.
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IN THE CENTRAL ADMINISTRATIVE TRIBUNAL
' GUWAHATI BENCH

Original Application No. 33/2006

DATE OF DECISION : 25-02-2008

Shri Biswanath Banerjee .
..................................... eerreereeraisessnerrnnasnnessennesnnJApplicant/s

Mr G.P. Bhowmick .
: ‘ eieeeierenn....Advocate for the

Applicant/s
-Versus -
Union of India & Ors.
.............................................................................. Respondent/s
Mr. K. K. Biswas, Railway counsel .
............................................... reereencnseansesesnensns. . Advocate for the

Respondent/s
CORAM |

THE HON’BLE MR KHUSHIRAM, ADMINISTRATM MEMBER

1. Whether reporters of local newspapers may be allowed to see

the judgment ? Yes/No

2.  Whether to be referred to the Reporter or not ? }esTNo
3. Whether their Lordships wish ‘to see the fair copy of the
judgment ? ¢ | Yes/No.

3 Mamber(A)
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CENTRAL ADMINISTRATIVE TRIBUNAL, GUWAHATI BENCH
Original Application No. 33/2006.
Date of Order : This the 25th Day of February 2008..

THE HON'BLE MR KHUSH[RAM ADMINISTRATIVE MEMBER

¢ Shri Blswanath Banerjee,
Son of Late Sudhir Chandra Banerjee
Makum Junctlon Digboi Road,
P.0O. Makum Junction, : :
- Dist: Tinsukia, Assam'—786170. ... .Applicant

By Advocate Sri G.P.Bhowmick
" Versus -
1. - Union of India,
. Represented by the General Manager

. N.F Railway, Maligaon,
. Guwahati-781011.

2. - TheDivisional Railway Manager,
' N.F Railway, Tinsukia,
P.O. Tinsukia-786125.
3.  The Sr. Divisional Mechanical Engineer,
N.F.Railway, Tinsukia, : ,
- P.O. Tinsukia, Pin- 786125

- 4.  The Divisional Raﬂway Manager (Personnel)
‘ - N.FRailway, Tinsukia, - '
P.O. Tinsukia, Pin-786125. ...Respondents

By Sri K.K. Biswas, Railway counsel

S ORDER
KHUSHIRAM (MEMBER-A)

- The Applicant is working as Confidential Stenogzﬁ'apher in

the office of DRM (M)/N F Railway at Tinsuk’ia.; He applied for leave

ﬁ'om; 31.05.1988 to 2.6.88 and was supposed to report back to .duty on

“

‘03.06;1988. He however, remained absent ﬁom duty, without any

L
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further information, till 16.6.88. On 17.7.88 the Applicant reported

about his sickness without obtaining any sick memo (as required under

Railway Rules) and, in the said premises, Disciplinary Proceedings

were started against him on 6.10.89; when charge sheet, for major

penalty, was issued and, ultimately, he was removed from service. The

Order of removal was modified, on appeal, and he was reinstated in

service with lowest stage of pay with condition to produce Medical

Certificate for the whole period. Meanwhile Applicant has filed the

following cases in CAT and High Court:

Sl. | Case No. Facts on which the case | Orders passed by the
' Was filed by the|Honble/ CAT & Court
applicant & action taken by

Respondents

1. |OA No.99 of|To provide adequate|The application was
1994 filed in|and effective medical | dismissed by  the
CAT/GHY treatment i.e.| Hon'ble CAT/GHY
Order passed | Homeopathic. To
on 08.08.1995 | regularize absented

period from 03.06.1988
till his resumption.

2 | OA No. 60 of| To quash the order of|For other grievances
1997 filed in | appointment of Board of | the Applicant was also
CAT/GHY Inquiry vide L/No. ES-{advised to represent
Order passed|B/334 dtd. 02.12.96.|his grievances to the
on 04.02.2000 | Claimed full pay and |competent authority.

allowances etc. when
the DAR inquiry ended

in favour of the

applicant. :

3 | Writ Petition | This was against the|In the  judgment
(C) No.1166 of | order passed  by!| Applicant was directed
2000. CAT/GHY as mentioned | to represent within a
Judgment was | in S1.No. 2 above) filed | period of three weeks to
passed on|in the QGauhati High | the (Railway)
15.03.2000 Court. | competent  authority.

The Rly. Competent
{ authority finalised the
DAR proceedings
| within six weeks of
submission of the
representation.

g




4. | OA No.290 of{In the order the|Applicant was directed
2002 filed in|applicant was directed | to resume . duty
CAT/GHY. Its{to produce all his|immediately. Applicant
Order was | relevant medical | after dilly-dalling
passed on 27% | certificates form 1988 |resumed duty on
February,2004 | till filing of the OA|30.04.2004

No0.99/1994. The same
shall be considered by
the respondents and a
decision would be taken
by them within one
month from the filing of
the certificates.
Thereafter the
applicant would be
.allowed to resume

duties.
5 |OA Claimed of back wages | Instant case under
No.33/2006  |for the period of|disposal
filed in | unauthorized absence

CAT/GHY. It|from 09.07.88 to
is awaiting | 26.05.04, i.e. for about
adjudication | 16 years by treating the

and order. absence “on duty” .

As is apparent from the above, the instant Original Application has

been filed by the Applicant to claim the back wages fof his long

unauthorized absence of 15 years 11 months and 7 days during which

he neither joined the duty, nor he performed any task with the

Respondents. |

2. In this Original Application filed under section 19 of the

Administrative Tribunals Act, 1985, the Applicant has prayed for the

fo]lOwing main reliefs:-

| 1) Direct the Respondent to treat the period from

18.06.1988 till resumption of duty as on duty.

ii)  To direct the Respondents to pay all arrears of salary

"~ and allowances from 18.06.1988 till 26.05.2004 by

giving effect of his due increments, revision of pay
scale and benefit under Assured career progression

(ACP) scheme.

Z —
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3. I have heard Mr G.P.Bhowmick, learned counsel appearing
for the Applicant and Mr K.K Biswas, learned counsel appearing for
the Respondents/Railways and perused the materials placed on record.
4. The learned oounsel fof the Applicant elaborated the-
various phases of this case, the djfﬁcultiés faced by the Applicant to
resume dﬁty and the circumstances under which he could not join duty.
He pressed that the claim of the Applicant (for back wages for the
period of his absen(_:e) to be just and proper. The learned for the
Applicant stated that the period &oni the date of initial absence in 1988
upto 20.04.1994 has already been adjudicated upon in O.A.99/1994 vide
order dated 08.08.1995. The Applicant was dismissed from service (on
account of his long unauthorizediwillful absence) on 12.06.2000 and
was reinstated at the lowest scale of pay by the appellate Authority on
22‘.01.2001. Therefore, from 12.06.2000 to 22.01.2001, since he
remained under disxﬁissal, he was not suppoéed to account for his
absence, nor was ‘he supposed to furnish any medical oertiﬁcate to
regularize the sarﬁe. He resumed duties on 27.05.2004. The Applicant
~ submitted a number 6f letters in between, but the Respondent
authorities did not help h1m in seeking ‘Duty Fit Certificate’ (DFC for
short) from the Railway Medical Authorities. On the basis of papefs he
~ had submitted before the authorities they have not decided the issue of
his (unauthorized) absence from duty' by granting him leave or
otherwise. The vlearned Counsel for the Applicant cited the case of
Union of India and others Vs. K.V.Jankiraman and others, (1991) 4
SCC 109, wherein it was held that tﬁe employee cannot be denied back

wages on the basis of principle of no work no pay’, where “the

&G _—
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although he is willing to work is kept away from work by the
authorities for no fault of his.”
The learned counsel for the Respondents stated that the

Applicant has already got his dues in the sense that Applicant has
.ah'eady got the job (after many years of unauthorized absence) and has
been let off with minor punishment with reinstatement on the lowest
scale of pay in his grade. He also stated that in O.A.99/1994 his request
for regularization of absence has already bee;:l rejected by this Tribunal
vide order dated 08.08.1995 and that, therefore, the claim of wages for
the period (regularization of which was rejected) is a res-judicata. The
learned counsel cited the case of | General Manager, Appellate
Authority, Bank of India and another Vs. Mohd. Nizamuddin, (2006) 7
SCC 410, wherein it was held that, “Long unauthorized absence (three
years long) of bank officer holding a responsible post....... is
cietmimental to public interest — Hence, grave enough to warrant
dismissal from service — High Court erred in holding that punishment
of dismissal was disproportionate to the gravity of the said
misconduct’. The learned counsel also cited the case of North Eastern
Karnataka RT Corph. Vs. ASHAPPA, (2006) 5 SCC 137, wherein it was
held that, “Remaining absent for a long time cannot be said to be a
minor misconduct”. In the said case three years absence was treated to
be long enough and held that the punishment of removal imposed on
the delinquent Government servant “is absolutely correct and notr
disproportionate.” The learned counsel next cited the case of A.P. SRTC
and another Vs. B.S. David Paul, (2006) 2 SCC 282, wherein it was

held that a Government servant “held guilty of unauthorized absence

X —
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from duty cannot claim the benefit of increments notionally earned

“during the period of unauthorized absence in the absence of a specific

difecfion in that regard and merely because he has been directed to be
reinstated with the benefit of continuity in service.” Similarly, the
learned counsel cited the case bf State of Rajasthan and another Vs.
Mohd. Ayub Naz, (2006) 1 8CC 589, wherein it was held that, “removal
from service is the' only proper punishment to be awarded to the
respondent herein who was willfully absent (for 3 years) without
intimation and, therefore, he will not be entitled to pay back wages Or
any other emoluments for the period for wﬁich he was absent.” In view
of these citations the OA deserves to be dismissed as the Applicant
being willfully absent for over 15 years is not entitled to any relief
sought by him.

5. I have considered the arguments and submissions made by
learned counsels appearing for both the parties and have gone through
the records placed before me. In 0.A.99/1994 this Tribunal passed the
order (08.08.1995) holding that “Neither in limitation nor on merits any
relief can be granted on the frame of this application, which does not
disclose any cause of action or a grievance which can be redressed
under the 1a\;v. In the peculiar Situation where he is neither on duty,
nor his services were terminated what the respondents should do or the

applicant should do is a matter for those parties to consider” and while

disposing of the application for the reliefs “to regularise the period of absence
from 03.06.1988 onwards till his resumption of duty treating the period on
leave” (as sought for by the App]ican@ was rejected. The arguments of the

learned counsel for the Applicant regarding the principle of “no work no pay”’

G —
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has to be seen in the light of the facts of the case. Had the Respondents at

any stage refused to give him work he would have been entitled to the back
wages for the period of his absence under the principle of no work no pay but
in the instant case Applicant wil]fu]ly.remained on unauthorized absence

which ultimately resulted in his dismissal and (on appeal) reinstatement in

‘lowest scale of paj in the grade. Therefore, the principle of “no work no pay”

does not entitle him for any back wages. The applicant’s prayer for the
~——— . relief “directing the respondents to pay all arrears of salary and
allowances from 18.06.1988 till 26.05.2004 by g‘iVinQ effect qf" his due
increments, .revision of pa:y, scale. and benefit under Assured Career
Progression (ACP) Scheme” o in the.h'ght of above discussion and citations
is devoid of any merit ‘and does not merit consideration. It is for the
Respondents to treat his unauthorized absence aocording to the rules and
regulations of the Déparfment.

6. | Accordingly this O.A being devoid of any merit is dismissed

" and a cost of Rs.1000/- is also levied on the Applicant for filing the futile

litigation.

\M&

(KHUSHIRAM)
ADMINISTRATIVE MEMBER




f{ SUPREME COURT CASES (2006) 2 SCC

(2006) 2 Supreme Court Cases 282

... . -(BEFORE ARIIT PASAYAT ANDR.V. RAVEENDRANl.U.) :
A.P.SRTC AND ANGTHER : . Appeliants:
‘ _ ' “Versus ' ,
BS.DAVID PAUL Respond
' . espondent.
Civil Appeals No. 2956 of 2000 with Nos:2957-58 of 2000, - .
: decided on February 1, 2006 ’

"L : — S i auiomatic
e t:?eome'nl{aw » Backf wages — Entitlement to — Not automatic on
atem — I 2 relerence as to validity of termination. of  service
5 . ]

abour Court holding the terminadtion t :
] A o be bad’ and ' directi
reinstatement — Held, Labour Court exercising its jurisdiction undel: eSCth,S%

gtziziggczus;ria! Disputes Act erred in holding the employees conceined to be
ohtited z afk vwa\ges merely on the basis of such'an award — Contention’
reinstatemlergz osé}e:c te:jhat Ct:ackl wages were “natural c('mse(}uem;e of €
s — Case-law di — i is| S
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The Judgment of the Court was delivered by

ARIJIT PASAYAT, J.— These i i ]
: . appeals i i 1 :
therefore disposed of by this commorll) ?udgm::t‘i) e ldenllcél 1_5.3}135 and ae
2. Tl?c /’Stndhra Pradesh State Road Trang
Corporation”) calls in question legality of ¢

High Court holding that the respondent in eac
back wages.

port Corporation (in short “the
he judgments rendered by the
h of the appeals was entitled to

1t From the Judgment and Ord "

No. 860 of 1990 er dated 1-7-1999 of the Andhry Pradesh High Court in Writ Appeal

b.

Wk

of the judgmént on SCC p. 215:

.A.P. SRTC v.B.S. DAVID PAUL (Pasayat, J.) 283
3.-A- brief reference to the: factual -position which is almost undisputed
would suffice: I S T -
- The ‘respondents who claimed to ‘be employees  of the appellant
Corporation claimed before the Labour Court, Hyderabad (in- short “‘the
Labour .Court”) that their services. were illegally. terminated. Reference was
made by the State Government-under the Industrial Disputes Act, 1947 (in
short “the Act”).. S T S .-
+' °4, The appellant Corporation ‘took’ the-stand -that they were not its

:D< employees .and, in fact, were employees -of ‘independent contractors. The

Labour Court did not accept the stand and held that the’termination: was bad

.- and the applicants concerned were entitled ‘to “reinstatement.: Jt.is not in
~ dispute -that. the -appellant -Corporation ‘has-.reinstated * the respondents.

Subsequently, the respondents -filed application before the:Labour Court
stating that they were entitled to back wages for the period they were.cut of

. employment and they ‘were entitled to-be paid back-wages in terms of Section

33-C(2)of the Act. - -~ . = » .
**'5, Thie Corporation resisted the claim on the ground that there was no

- direction for payment of back wages and, therefore, Section 33-C(2) had no

application. The Labour Court did not accept the stand-and directed payment.

. Such adjudication was challenged before the High Court which dismissed the

writ application.. , .
6.. Learned counsel” for the appellant submitted that when the only
direction given by the Labour Court was reinstatement, there was no question
of..payment-of any back wages and in any event Section 33-C(2) had no

application.: - - - - IR o .
- 7."Learned counsel for-the respondents on the other hand submitted that

when the ‘reinstatement -was directed, back wages were the natural

consequence.
- 8. The principle of law on point is no more res integra. This Court in A.P.
SRTC v. S."Narsagoud" succinctly crystallised the principle of law in para 9

 “Q. We find merit in the submission so made. Thete is a.difference
“between an ordér of reinstatement accompanied by a simple direction for
continuity of service and a direction where reinstatement is accompanied
by a specific direction that the employee shall be entitled to_all the
consequential benefits, which necessarily flow from reinstatement or
accompariied by a specific direction that the employee shall be entitled to
the benefit of the increments earned during the period of absence. In our
opinion, the employee after having been held_guilty of 'unauthoriSﬁd
absence from duty cannot claim the benefit of increments notionally
“earned during the i authorised absence in the absence of a
specific direction in thal regard and merely because he has been directed
to be reinstated with the benefit of continuity in service,” '

1 (2003) 2 SCC 212 : 2003 SCC (L&S) 161

&
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.9. The above position was reiterated in A.P. SRTC v.-Abdul Kareem? and
in Rajasthan SRTC v. Shyam Bihari Lal Gupta3.

SUPREME COURT CASES

10. In State Bank of India v. Ram Chandra Dubey® this Court held as a

under: (SCC pp. 77-78, paras 7-8) D e
“7. When a reference is made to an-Industrial Tribunal to adjudicate
the question not only as to whether the termination of a workman is

justified or not but to grant appropriate relief, it would .consist . of
examination of the question whether the.reinstatement should be with

- full .or.partial back wages or none. Such a-question is -one -of fact b -

depending upon the evidence to be produced before the Tribunal. If after
the termination.of the employment, the workman is gainfully- employed
. -elsewhere it is one of the factors to be considered in-determining: whether
-or-not reinstatement should be with full back wages or with continuity-of
employment. .Such questions can. be>appropriately examined only. in-a

reference. When a reference is. made under Section-10 of the-Act, all €

incidental questions arising thereto can be determined by the ‘Tribunal
and in this particular case, a specific question has been referred to the
Tribunal as to the nature of relief to be granted to the workmen.
8. The principles .enunciated in the decisions referred. by either side
can be summed up as follows: . - - ~ ——
Whenever a workman is entitled to receive from his employer
any -money or any benefit which is capable of being computed in
terms of money and which he is entitled to receive from his employer
and is denied of such benefit can approach Labour Court under
Section 33-C(2) of the Act. The benefit sought to be enforced under
Section 33-C(2) of the Act is necessarily a pre-existing benefit or one
flowing from a pre-existing right. The difference between a pre-
existing right or benefit on one hand and the right or benefit, which is
considered just and fair on the other hand is vital. The former falls
within jurisdiction of Labour Court exercising powers under Section
33-C(2) of the Act while the latter does not. It cannot be spelt out
from the award in the present case that such a right or benefit has
accrued to the workman as the specific question of the relief granted
is confined only to the reinstatement without stating anything more
as to the back wages. Hence that relief must be deemed to have been
denied, for what is claimed but not granted necessarily gets denied in
judicial or quasi-judicial proceeding. Further when a question arises
as to the adjudication of a claim for back wages all relevant
circumstances which will have to be gone into, are to be considered 9
in a judicious manner. Therefore, the appropriate forum wherein such
question of back wages could be decided is only in a proceeding to
whom a reference under Section 10 of the Act is made. To state that

2 (2005) 6 SCC 36 : 2005 SCC (L&S) 790
3 (2005) 7 scC 40612006 SCC (L&S) 67
4 (2001) 1 SCC 73 : 2001 SCC (L&S) 3

h

' 5
K.C. SKARIA v. GOVT. OF STATE OF KERALA 28

merely-upon reinstatement, a workman would b;:1 gntit_led, ur;)dLe}:i tgz
: “allhis" s of ‘pay- and allowances' wouid O
terms of -award, to all"his-arrears of pay-and allows ? oeld b
incorrect becal vera 11 have to be considered, as state
* incorrect because several factors will have 10 D& CONSIG % 25 stoned
i kman is-entitled to back wage
earlier, to find out whether the wor is tled to’ vages &
and to v : : f the view that the Hig
- all 4nd to-what extent, Therefore, we are of the view the High
’ t oug ave presumed that the award of the Labour Cou
Court cught not to have presumed that the awarg 01 e - our
“grant O : 5 is i the relief of réinstatemen
rant of back wages }S‘lmpl_le?d. in the t . reinstatement
"{glé‘it-gthe 4ward of feinstitement itself. conferred right for__?lalm of
back wages” " .
1i The pésition was recently.reiterated by a three{-]u.dgﬁe Bgnch in btafe
of U.P. v.-Brijpal SinghS." . - S
Of 12. The: orders of the Labour Court agafﬁ_n;med bythengh Court are
indefensible, deserve to be set aside, wh1c}_1 we d;rgct. .
" 13.The appeals are allowed but without any order as to COSts.

(2006)2 Supreme Court Cases 285’
tBEFORE AR-I,JIT PASAYAT AND'R.V.‘RAVE&NPRAN,:]J D)o

KC SKARIA Appellant;

) Versus .
GOVT. OF STATE OF KERALA AND ANOT HER - ’
Ci.vil Appeals Nos. 6885-86 of _2003?, decided on January 10, 2(;(; Suit
A. Civil Procedure Code, 1908 — _Or. ?0 R. 16 and. (?r. 2: l:.suit—c—a Suit
for i‘eﬁdition of accounts — When mal_nt_amz'\ble — Hel d, suc LS e
maintained omy- if the person suing hz;‘st a nghtbgszei::‘\:n 2:‘18?811 bei‘| e
t — Cases when such right can subdsist, enumerated, Het ‘
$;e?le?:1:‘t'2?red by statute,.(2) ‘based on a hducuu:y_ x_'_ela;ypncs(l)lli;‘)l,ts olx; t(l?e)z
claimed in equity when relationship is sx;(gh that ;ﬁx‘:ctiltt:)o:a :)j S_gcctor“y s the
' i ich will enable person seeking acc '
;?;ylzegle fr;vglll,ltc — Why such right could not be .claxme.d on %roqn}(‘!t ?i
c()nvegien‘ce or hardship, explained — Situations in ,whll6chd Suscno:lfonfer
recognised in law, enumerated — Clanﬁedltha; g:oczgdﬁre 6 d ((l)eapplies e
ight — It merely refers to a rule o ure a
?31};:: :::elleegis an existing right to seek rendition of accounts —;s C-guﬁ'ef:‘l::
Act, 1870 — S. 7Av)({f) — Accounts/Accountancy/Accountan
Court Fees and Suits Valiation Act, 1959 (10 of 1960), S.35 .. i tor
B. Contract Act, 1872 — Ss. 65, 67 and 'Q_ —_ ‘X\;ox;)l;s cc«:::lt:rz;cctt;r- al;;la for
B 3 | - »
rendition of accounts, held, is not mainiain Y B e vt
' t for work done — Reasons for, discuss ]
O Antamable ¢ i ides for payment on basis of
i intainable even if the contract provide
;:e:::l:e]z::nts to be recorded by employer — In case en;ploy:;‘“g;ﬁse:gt
cooperate or prevents contractor from taking physical meas s

Respondents.

: {
5 (2005) 8 SCC 58 : 2005 SCC (L&S) 108 ) . 4 o
-1 ';r'om ‘)!he Judgment and Order dated 12-1 1-2002 of the Kerala High Court in ASs Nos. 697 o

1991 and 481 of 1992



i g s T gy 0 N 52

C L e Tk e it st e $as S R S ST e St e St L

ERS Y

; 136 . " SUPREME COURT CASES - . (2006)5 ScCC

F pieces of legislation are to be interpreted in favour of the beneficiaries in
. case of doubt or where it is possible to take two views of a provision. It is

also well settled that Parliament has employed the expression ‘the

termination by the employer of the service of a workman for any reason
* whatsoever’ while defining the term ‘retrenchment’, which is suggestive
of the legislative intent to assign the term ‘retrenchment’ a ‘meaning
wider than what it is understood to have in common parlance. There are
four exceptions carved out of the artificially extended meaning of the
term ‘retrenchment’, and therefore, termination of service of a workman
so long as it is aitributable to the act of the employer would fall within
the meaning of ‘retrenchment’ dehors the reason for termination. To be

exceptzd from within the meaning of ‘retrenchment’ the termination of

service must fall within one of the four excepted categories. A
termination of service which does not fall within categories (a), (b), (bb)
" and (c) would fall within the meaning of ‘retrenchment’.”

28. In Nilajkar' this Court cannot be said to have laid down a law having
universal epplication. In that case also back wages had been denied by the
learned Single Judge of the High Court which order was held to be just and
reasonable. Therein. the question which arose was whether in fact the
appellants therein were appointed in a project work.

29. The said decision has been distinguished by this Court in various
decisions including Executive Engineer, ZP Engg. Divn. v. Digambara Rao>
which in turn has been followed in a large number of decisions. '

"+ 30. However, there cannot be any dispute that provisions of Section 6-N
of the U.P. Industrial Disputes Act have not been complied with. We are,
however, of the opinion that instead and in place of issuing a direction for
reinstatement of service, interests of justice shall be subserved if
compensaton of Rs 30,000 per person is directed to be paid.

31. It goes without saying that the respondents would be entitled to
wages and other remunerations in terms of the interim order passed by the
High Court so long they have actually worked. We, furthermore, hope and
trust that in all future appointments, the appellant shall strictly follow the
provisions of the Adhiniyam and the rules. :

32. The appeal is allowed in part and to the extent mentioned
hereinbefore. No costs.

P

5 (2004) 8 SCC 262 : 2004 SCC (L&S) 1097
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NORTH-EASTERN KARNATAKA RT CORPN. v. ASHAPPA 137
(2006) 5 Supreme Court Cases 137
(BEFORE S.B. SINHA AND PK. BALASUBRAMANYAN.J])
NORTH-EASTERN KARNATAKA RT CORPN. Appeliant;
: : Versus
Respondent.-

ASHAPPA -
Civil Appeal No. 2637 of 2006*, decided on May 12. 2006

Labour Law — Misconduct — Absence — Nature of misconduct of, and

for — Absence of a bus conductor of State Roafl

for a long time (three years and five days in this
case), held, not a minor misconduct deserving leniency — More so, when he
did not resume his duties despite being given several opportunities and had
remained unauthorisedly absent on several other occasions in the past —
Hence. orders of Labour Court/High Court interfering with the punishment

of dismissal, set aside .
aductor in the employment of the appellant

The respondent was 3 Con ; : el
Transport Corporation. He remained unauthorisedly absent from 27-11-1950 to
2.12-1993. His leave record showed that he had repeatedly remained

unauthorisadly absent. On the said charges a departmental enquiry was ins;%tuted
against him. which culminated in his dismissal. The Labour Court set asid2 the
departmental enquiry on the ground that the same was not fair and lega{ and
granted interim relief. However, in view of that very fac_t, the Lab_c-llxr Court
substiruted the punishment of dismissal by the lesser punishment of dgznial of
back waces and continuity of service from the date of dismissal dll the daze of
reinstatement under the order of interim relief. It also granted back wagss at a
certain rate. The High Court upheld the award. The Corporaticn then filed the
present appeal by special leave. :

Before the Supreme Court the appellant contended that absence for a long
period could not be treated to be a minor misconduct and could not be trzated
leniently.

Allowing the appeal, the Supreme Court

Held :
Remaining absent for a long time cannot be said to b

appropriate punishment

e

e a minor misconduct.

The appeliant runs a fleet of buses:It is a statutory organisation. : ;
public udlity services. For running the buses, the service of the conguctor is

imperadve. The respondent had been given opportunities to reseme his duties.

Despite such notices, he remained absent. He was found not only w0 have |

remainad absent for a period of more than three years, his leave records were
seen and it was found that he had remained unauthorisedly absent on several
occasions. In this view of the matter, it cannot be said that the ‘nisconguct
committed by the respondent herein has to be treated lightly. {(Para 8)
Delhi Transport Corpn. v. Sardar Singh, (2004) 7 SCC 574 . 2004 SCC (L&S) 9+8: S:are of
U.P ~. Sheo Sharker Lal Srivastava, (2006) 3 SCC 276 : 2006 SCC (L&SY DA
Sudnckar v. Post Master General, (2006) + SCC 348 : (2006) 3 Scale 524: S:aze of
Raijcsthan v. Mohd. Avub Naz. (2006) 1 SCC 589 : 2006 SCC (L&S) 173, relied on
Hombe Gowda Educational Trust v. State of Karnataka, (2006) 1 SCC 430 : 2% SCC

(L&S) 133, referred 1o
H-M/3429%/CL

t Arising out of SLP{C) No. 96+ of 2005. From the Judgment and Order daad .’32005 of the
High Court of Kamnataka at Bangalore in Writ Appeal No. 3976 of 2002 {LK}

('VD

It has to provide |
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The Judgment of the Court was delivered by
S.B. SINHA, J.— Leave granted.

2. This appeal is directed zgainst a judgment and order dated 2-3-2005
passed by the Karnataka High Court in Writ Appeal No. 3976 of 2002
whereby and whereunder the writ appeal filed by the appellant herein from a
judgment and order dated 11-6-2002 passed by a learned Single Judge of the
said High Court in WP No. 25259 of 1999 was dismissed. '

3. The respondent was working as a conductor. He remained
unauthorisedly absent from 27-11-1990 to 2-12-1993. He did not report for
duty with effect from 16-5-1992. His leave records were seen and it was
found that he had repeatedly remained unauthorisedly absent. On the
aforementioned charges, a departmental proceeding was initiated against
him. He was found guilty of commission of the said misconduct and was
directed to be dismissed fronf service by an order dated 6-8-1994. He raised
an industrial dispute in relation to the said order of dismissal from service
culminating in a reference being made by the Government of Karnataka to
the Labour Court, Gulbarga for resolution of the said dispute. A preliminary
issue was raised before the Labour Court and by a judgment and order dated
30-4-1996, it was found that the disciplinary proceedings held as against the

. respondent were not fair and legal. The parties thereafter adduced their

respective evidence before the Labour Court. By an award dated 28-6-1996,
it was held that the respondent remained absent from 27-11-1990 to
2-12-1993 and, thus, committed a misconduct. It was, however, opined: .
“23. In the normal course the reasonable punishment would be to
disallow the back wages and continuity of service from the date of
dismissal till the date of reinstatement. But in this case the DE has been
set aside and the claimant has been granted interim relief. If the back
wages and continuity of service are disallowed from the date of dismissal
to the date of reinstatement the punishment would be somewhat
unreasonable one. I am of the opinion that it is a fit case to disallow the
back wages and continuity of service from the date of dismissal i.e. 6-8-
1994 till the date of granting the interim relief i.e. 29-1-1993 as a lesser
punishment.” - -7 :

. (2006) 5 sccC

h

NORTH.EASTERN KARNATAKA RT CORPN. v. ASHAFTA (Durstscs, o .

4. It was, however, directed: . R

~“The respondent is directed to reinstate Claimant I party to his
original post. Claimant I party is entitled for_ back wages at the rate of
73% of the waees that he was getting at the ume of dismissal or 73%. of
the wages in the current rate whichever is more from the date of granting
the in(erim relief 30-1-1995. The claimant is deemed to have been

continued in service from the said date. .
I: is hereby ordered that Claimant I party is not entitled to back

wagss and condnuity of service from the date of dismissal 1.e. 6~811994

till te date of granting the interim relief 1.e. 29-1-}993 as a lesser

punishment. I direct both the parties to bear their respective cosls.'

5. A writ petton was filed thereagainst by the appellant which was,

. . : o
dismissa3 by a learned Single Judge of the High Court holdm:.
absent for such a long

“When a worker has remained unauthorisadly hal
du~:=on in the normal circumstances, the Lapour Court was not justified
in ‘=-erferine with the order of punishment imposed by the .man_agemt?nt
bu: -~ the facts of the case, the workman was awarded some interim relief
in == vear 1995 and by an interim order of this Courtin the vear 1999 he

has been reinstated and has been working.

Takine these factors into consideration and having regard to the long
absence of the workman. it is a fit case Ih.‘.lt he .should. be denied the
payraent of back wages from the date of dismissal till the date of

reinstatement.”

As noticed hereinbefore, the writ appeal filed by the appellan
dismissad. .

6. The learned counsel appearing on behalf of the gppellant »yould submit
that the Labour Court as also the High Court committed a serious €rror 1n
arrivine at a finding that absenting oneself from duty for such a long time can
be trearad to be a minor misconduct and remaining absent from dqu for 123
days srould not have been treated Iemeqtly fmd as such, t}]éd.m;pu%r;z
judgme=: cannot be sustained. He also pointed out that the fin m:;) e
Labou- Court in para 19 of its award was that the absence was from 27-11-
1990 to 2-12-1993. a period of three years and five days.

7. The charges against the respondent were proved. Even the Labour
Court. refore whom the parties adduced evidences. found that the resp(?ndent
was absent for over three years. The Labour Coutt, however. proceeded on
the basis that overstaying on leave or absence from duty partook to the nature
of a minor offence.

8. Remaining absent for a long time. in ou :
a mino: misconduct. The appellant runs a fleet of buses. It is a statutory
organiszdon. It has to provide public udlity services. For running the buses%
the service of the conductor is imperative. No employer running a fleet o
buses can allow an employee to remain absent fo; 2 ‘long time. Thﬁ
respondent had been given opportunities to resume his autes. Despite suc
notices. ne remained absent. He was found not only to have remained absent

t has been

r opinion, cannot be said to be
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hr 2 penad of more than three years, his leave records were seen and it was
und that he remained unauthorisedly absent on several occasions. In this

'view of the matter, it cannot be said that the misconduct committed by the a

respondent herein has to be treated lightly.

9. In Delhi Transport Corpn. v. Sardar Singh! this Court opined: (SCC

p. 579, para 11)

“]1. Conclusions regarding negligence and lack of interest can be

arrived at by looking into the period of absence, more partcularly, when

same is unauthorised. Burden is on the employee who claims that there

was no negligence and/or lack of interest to establish it by placing

relevant materials. Clause (i7) of para 4 of the Standing Ordars shows the

seriousness attached to habitual absence. In clause (i) thareof, there is -
requirement of prior permission. Only exception made is in case of

sudden illness. There also conditions are stipulated, non-cdservance of

which renders the absence unauthorised.”

10. Yet recently in State of U.P. v. Sheo Shanker Lal Srivasiava® it was

opined that the industrial courts or the High Courts would not normally

interfere with the quantum of punishment imposed upon by the respondent
stating: (SCC p. 285, para 22)

“22_ It is now well settled principles of law that the High Court or the d

Tribunal in exercise of its power of judicial review would not normally
interfere with the quantum of punishment. Doctrine of proportionality
can be invoked only under certain situations. It is now weli settled that
the High Court shall be very slow in interfering with the quantum of
punishment, unless it is found to be shocking to one’s conscience.”

11. The said principle of law has been reiterated in A. Sudhakar v. Post ©

Master General® stating: (SCC pp. 358-59. paras 27-28)

“27. Contention of Dr. Pillai relating to the quantum of punishment

cannot be accepted, having regard to the fact that temporary defalcation
of any amount itself was sufficient for the disciplinary authority to
impose the punishment of compulsory retirement upon the appellant and
in thar view of the ‘matter, the question that the third chargz had been
partially proved takes a back seat.  ° '

28. In Hombe Gowda Educational Trust v. State of Kamataka* this

Bench opined: (SCC pp. 436-37, paras 17-20)

¢17. The Tribunal’s jurisdiction is akin to one under Section 11-A
of the Industrial Disputes Act. While exercising such discretionary g
jurisdiction, no doubt it is open to the Tribunal to substitute one
punishment by another; but it is also trite that the Tribunal exercises

1 (2004) 7 SCC 574 : 2004 SCC (L&S) M6
2 (2006) 3 SCC 276 : 2006 SCC (L&S) 521
.3 (2006) 4 SCC 348 : (2006) 3 Scale 524

4 (2006) 1 SCC 430 : 2006 SCC (L&S) 133

-—

g

SN

pp. 596-97, para 13)

sustained which 1s set aside accordingly. The app

5 (20061 1 SCC 589 :2006 SCC(L&S) 175
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in thi - irisdiction to interfere with

4 diction in this behalf. The jurisdiction : !
?hl:rg::tiﬁ?gunishment could be exercised only when, inter alia,

it is found to be grossty disproportionate. |

18. This Court repeatedly has laid down the la}a tha;l i;ugtr:
interfe;ence at the hands of the Tribunal should :uel dmlt:tfl el

: ding that no reasonable person COWwe TP~ 2
a?“'l?lg mrd’rf}l:; ~Tr;bunal may furthermore exercise its jurisdicuon
R ren el are not taken into consideration by the

1 avant facts . asti
wiien relevan e direct bearing on the guestion of

management which would hav
quantum of punishment.

" < I act of
19. Assaulting a superior at a workplace amounts to an &

cross indiscipline. Tne respondent is a teacher. Evhen r:j;ro‘%m(;z

i"‘O\'Ocalion a teacher 15 not expected 10 ubu;e t S h]- O

i."..stitution in a hlthy language apd ass‘ault him ‘\\u abe Sa;i)éa t(;

Punishmer: of dismissal from Services. mereyfore. La}lno:

be wholly cisproportionate 0 as 1o shock one S'cons.c1enc.. o
20. A person, wien dismissed from service. ‘15 dpu;[;)h:uf;oo
hardship put that would 1:3( m;:m[ t'k:]:;t aO%_ra;fox;g:izx; a;lity iy Ee_
unpunished. Although the doctn i I ortionY el from
applicable in such matters. but a pu‘ms)mer} B e of
arvi r such a misconduct cannot be szu.d to be un
;}r::i;ctznii:esuof disciptine of un.instit.utio.n is e'quall): ﬁ:lrg?rﬁ:;
Keeping the aforementioned prinqples v.n’\""xew, we ma)
notice a few recent decisions of this Coun'. - e SCC

12. In State or Rajasthan V. Mohd. Avub Naz> this Court held:

we are of the opinion that 3

«18. For the foregoing reasons, [
e cen absent for a period of about 3

d rvant who has wilfully b ' ‘
Se emmgxti:ie“n fact is not disputed even by the learned Single Judge ‘ot
e teh Cou ‘ ) ive 1 Jretiral benefits
! 1 ! ioht to receive the monetary |
the High Court. has no ng . e ] retical

1 10d 1 ion. The High Court has &t .
during the penod 1n quesno g o T s
benenits which shall mean that a jJump sum mongy'ot lur\:.tig);dn; o

1 cons g th
ave to ' = respondent. In our opinon. g
shall have to be given to the res] no on. cor -
totality of the circumstances. and the admission made by the Fa::}zrrl“ n
) sior S
himsalf that he was wilfully absent for 3 years, th; puglitim'm !
removal impbsed on him is absolutely correct and not disproporuonate ds.
allezed by the respondent.” _ o .
’ : ¢ [ i i ned judgment cannot
reasons aforementioned, the impug gment vant
i al is allowed. No COsIs.
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K < (BEFORE H.K. SEMA AND P.K. BALASUBRAMANYAN, JJ.)

GENERAL MANAGER, APPELLATE '

AUTHORITY, BANK OF INDIA

AND ANOTHER Appellants;

Versus

MOHD. NIZAMUDDIN Respondent.

Civil Appeal No. 575 of 20057, decided on September 7, 2006

A. Service Law — Misconduct — Penalty/Punishment —
Proportionality — Gravity of misconduct — Determination of — Held,
gravity of misconduct has to be measured in terms of the nature of
misconduct — Long unauthorised absence (three years long in this case) of
a bank officer holding a responsible post of Middle Management Officer,
Grade II is detrimental to public interest — Hence, grave enough to
warrant dismissal from service — High Court erred in holding that

punishment of dismissal was disproportionate to the gravity of the said
misconduct — Banks

B. Service Law — Misconduct — Conduct unbecoming of a responsible
officer — Delinquent, a Middle Management Officer, Grade II in a Bank,
required by several notices to attend the departmental enquiry against him
— He ignoring the notices and not participating in the enquiry proceedings
— Such conduct, held, unbecoming of a responsible officer holding the said
position — Departmental enquiry — Banks

Allowing the appeal, the Supreme Court
Held:

It is well settled that the gravity of misconduct must necessarily be measured
in terms of the nawre of the misconduct. A bank officer holding the post of
Middle Management Officer, Grade II which is a responsible post absented
himself unauthorisedly for about three years which was undoubtedly detrimental
to the public interest. Such an act cannot be said to be not grave misconduct
which would warrant dismissal from service. The High Court’s view that the
punishment of dismissal from service on the proved misconduct was f
disproportionate to the gravity of the misconduct is fallacious. Moreover, despite
the receipt of several notices issued to him he remained adamant and shied away
from partcipating in the enquirv proceedings. That conduct was also
unbecoming of a responsible officer holding the position as a Middle
Management Officer. Grade II. (Para 9)

C. Service Law — Voluntary retirement — Condition precedent for — g
Voluntary retirement from the service of Bank of India, held, is not
automatic at the option of the employee — It has to be preceded by an exit
interview in accordance with the Bank’s OM dated 13-12-1993 — Banks

(Para 10)
H-M/34950/CL

. h
1 From the Judgment and Onder dated 14-8-2003 of the High Court of A.P. at Hyderabad in Writ
Appeal No. 1339 of 2002
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Advocates who appeared in this case :hwem
Gopal Jain, Ms Nina Guptz. M.S 3 ; Khan. Syuodhan
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T , Dr. REB . the Re .
G Ramak;éh;:d \F::j(aat Subramaniam T.R., Advocates, for
Byrapan fivered by

Chadha, Ms Akanksha and Ms Bina Gupta.

The Judgment of the Court was de
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extraordinary leave from 1-2-1994 to 31-3-1994. Mr Nizamuddin did not

report for duties on 1-4-1994, The branch reminded him to report for

Juties vide letters dated 7-2-1994 and 10-5-1994. The registered letters

sent by the branch were returned undelivered. It is observed that Shri

Mohd. Nizamuddin did not report for duties till date. In this manner Shri

Nizamuddin remained unauthorisedly absent from duties and left.the

headquarters without prior permission from the competent authority.”

5. The aforesaid charge-sheet was sent at the address of the respondent
and it was received by the family member of the respondent, namely, Naseem
Fatima, wife of the respondent, on 12-7-1996, Thereafter, by the letters dated
30-8-1996, 11-9-1996, 20-9-1996 and 7-10-1996 the appellant Bank
informed the respondent about the appointment of inquiry officer, and the
date of inquiry proceeding. Since the respondent failed to participate in the
inquiry proceeding held on 19-9-1996 the copies of the inquiry proceedings
were sent to him, intimating him about the next date of inquiry proceeding.
On 11-10-1996 the respondent in response to the letter dated 7-10-1996,
contended that he had already submitted his resignation letter about three
years back and the same was pending acceptance by the appellant Bank. It
was further stated that in the absence of any communication from the Bank
on his resignarion within the stipulated time, his resignation was deemed to
have been accepted and the respondent blatantly refused to participate in the
inquiry proceedings. Thereafter, on 19-10-1996, 7-11-1996 and 2-12-1996
the appellant Bank once again requested the respondent to attend the inquiry
proceedings. However, the respondent failed to attend the inquiry
proceedings on 16-10-1996, 31-10-1996 and 5-11-1996, the same was
concluded ex parte on 5-11-1996. Vide letter dated 7-11-1996 the respondent
was requested to submit his written brief which he failed to do. Thereafter,
vide letter dated 20-1-1997 the copies of the inquiry report dated 2-12-1996
were furnished to him. The inquiry officer found the charges proved and held
the respondent guilty of serious misconduct by remaining unauthorisedly

.absent for over two years and misutilising the car loan of Rs 80,000
sanctioned in his name. The disciplinary authority accepted the finding of the
inquiry officer and by order dated 21-1-1997 imposed a penalty of dismissal
from service with immediate effect.

6. Aggrieved thereby the respondent carried an unsuccessful appeal
before the Appellate Authority. The Appellate Authority dismissed the
appeal. Aggrieved thereby he filed a writ petition before the learned Single
Judge of the High Court of Andhra Pradesh.

7. We noted with dismay that in spite of the facts as adumbrated, the
learned Single Judge interfered with the penalty imposed by the disciplinary
authority and affirmed by the Appellate Authority by its judgment and order
dated 2-3-2003. The operative portion of which reads as under:

*Viewed from any angle and applying the ratio decided by the Apex

Court in a catena of judgments relied on by the learned counsel for the

petitioner and referred to above with regard to the proportionality of the

punishment vis-2-vis gravity of misconduct proved, I am of the opinion

GENERAL MANAGER, APPELLATE AUTHORITY. BANK OF INDIA v. 413
MOHD. NIZAMUDDIN (Sema. J.)

that the dismissal of the petitioner from service is quite dispropor_uonate

to the gravity of the charge of misconduct a{leg;d and proved against the

petitioner and having regard to the abovesaid c1rcumstances,.l hpld th'fxt

the dismissal is upwarranted and the punishment of dlsnns§al s

disproportionate to the gravity of the charge, _and, at the same time, I

prefer to remit the matter back for reconsider.mon: of Lh_e_penalty on the

charges levelled against the petitioner and 1‘r,nposmon of lesser
punishment in proportion to the misconduct proved. '

8. As already noticed that the view taken by the 1eamed_5‘m_gle Judge has
been affirmed by the Division Bench of the High Court, which in our view 18
unsustainable in law. o

9. It is now well-settled principle of law that the gravity of misconduct
must necessarily be measured in terms of the nzture of the misconducl: A
bank offizr holding the post of Middle Management Officer. Grade 11 which
is a responsible post absented himself unauthoxjsedly for adout thrge years
which is undoubtedly detrimental to the public interest canrot be said to be
not grave misconduct which would warrant dismissal from service. The High
Court’s view that the punishment of dismissal from service on the proved
misconduct is disproportionate to the gravity of the misconduct, in our View,
is fallacious. There can never be a more grave misconduct than a bank qftxcer
holding 2 responsible post absenting himself unauthorisedly for a period of

. three years detrimental to the public interest. That apart, despite the receipt of

several notices issued to him he remained adamant and shied away from
participating in the inquiry proceedings. This con_duct is also unbecoming of
a responsible officer holding the position as Middle Management Officer,
Grade I1. .

10. Learned counsel for the respondent contended that since the
respondent opted for voluntary retirement by a leuer da_[ed 19-5-1994 he
would be deemed to have been retired from the Bank’s service from that date.
This submission. in our view, has no substance. Voluntary reurement ﬁom
the Bank's service is not automatic. It is preceded by an exit interview.
Specimen of exit interview form attached to the office memoraqdum da(e.d
13-12-1993 shows detailed criteria prescribed to be followed in the exit
interview before granting request for voluntary retirem2nt. These are
amongst others, educational qualifications. date of promotion tv officer
orade, detils of branches/offices served (last mive postings). reasons for
leaving the Bank’s service, date of interaction/interview hzld. name of the
intervi%m'ng authority, designation, etc. Format of exit interview is therefore
not an empty formality.

11. For the aforestated reasons, the orders of the learnad Single Judge

and the Division Bench of the High Court are set aside. The writ petition |

stands dismissed. The appeal is allowed. No costs.
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7/ » (BEFORE H.K. SEMA AND D.K. JAIN, J1.) :
OM{’RAKASH MANN Appellang;
Versus .
DIRECTOR OF EDUCATION (BASIC) o
AND OTHERS Respondents.

Civil Appeal No. 6014 of 2004, decided on August 29, 2006

A. Service Law — Dismissal — Probation/Probationer — Charge-éheet b

— Alleged to be vague — But while giving reply to the charges, no ground
was taken by delinquent appeliant that charge-sheet was vague and he was
unable to give effective reply to the charges — Appellant also participated in
disciplinary proceedings without demur — Held, appellant estopped from
raising such issue before court — Practice and Procedure — Plea —
Estoppel (Para 7)

B. Service Law — Departmental enquiry — Natural justice — Non- ©
furnishing of copy of enquiry report to delinquent appellant — Since
delinquent appellant unable to show how he was prejudiced thereby, held,
there was no violation of principles of natural justice - (Paras8and9)

" C. Service Law — Departmental enquiry — Natural justice — Enquiry
initiated against "-probationer and dismissal order passed during 'his
probation period — Held, no opportunity is required to be given to him and 4.
therefore, question of violation principles of natural justice does not arise in
the-given facts of the case {Para 10)

D. Service Law — Misconduct — Headmaster — His conduct must be a
role model — He was charged for intentional serious dereliction of duty,
misappropriation of fund and not proving his integrity during period of
probation — Charges proved in departmental enquiry — Held, he
commi}tted a grave misconduct which would warrant his dismissal (Para 11) €’ )

E. Administrative Law — Natural Jjustice — Violation of — Non-
observance of principles of natural justice must be shown to have caused

prejudice to the person concerned

The doctrires of principle of natural justice are not embodied rules. They
cannot be applied in a straitjacket formula. To sustain the complaint of violation
of the principle of naturaljustice one must establish that he has been prejudiced f
by non-observan:e of the principle of natural justice. {Para 9)
Appeal dismissed R-M/Z/34909/CL
Advocates who appeared in this case : - '

Gaurav Jain and Ms Abha Jain, Advocates, for the Appellant;

Subodh Markandzya, Senior Advocate (Ms Chitra Markandeya, Vinod Chetan and Ms
Vibha Arora, Advocates, with him) for the Respondents.

H.K. SEMA. J.— The challenge in this appeal is to the order dated
16-9-2003 dismissing the writ petition by confirming the order dated

22-2-1992 passad by the Director of Education (Appellate Authority)
dismissing the appeal.

1 From the Judgment and Order dated 16-6-2003 of the High Court of Judicature at Alishabad in
CMWP No. 14452 of 1992
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2. We have heard the parties. |
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(2) The service of the appell
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6. The following contentions have been raised by the app

i d
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appellant has been afforded enough opportunity and he has participated

throughout the enquiry proceedings, he has been heard and allowed to make
submission before the Enquiry Committee.

10. Admittediy, the enquiry was also initiated against the appellant when ¢

he was on probation. It is well-settled principle of law that if the probationer

~ Is dismissed/terminated during the peric(ad of probation no opportunity is
required to be given and, therefore, the question of violation of principle of
natural justice does not arise in the given facts of this case.

11. The appellant was appointed as Headmaster of the Institute. The d

conduct of the appellant, therefore, must be a role model. Considering the
conduct of the-appellant as revealed in the charge-sheet, in our view, the

appellant has committed a grave misconduct which would warrant his
termination from service. '

" 12. For the reasons aforestated, this appeal being devoid of merit is
accordingly dismissed. ’

(2006) 7 Supreme Court Cases 560

(BEFORE B.P. SINGH AND R.V. RAVEENDRAN, JJ.)
" SHEETAL MANOIJ GORE

] oL Versus
STATE OF MAHARASHTRA AND OTHERS

Writ Pesition (Crl.) No. 26 of 20061, decided on August 21, 2006
A. Preventive Detention — Detention order. — Delay in passing

Respondents.

detention order — Validity of the order — Not to be tested on the same 9

standard as applied to the case of consideration of representation of detenu
— However, in case of inordinate delay in passing the detention order live
link between the prejudicial activity of detenu and purpose for which the
order is passed is snapped and the order becomes a stale one — Having
regard to the detailed explanation given by detaining authority, held,
voluminoys materﬁi_al“ against detenu were collected and continuously

1 Under Article 32 of the Constitution of India LR

.

(2006) 7 SCC -+

9. By now itis well-settled principle of law that the doctrines of principle -4
q{l-'r_larural Justice are not embodied rules. They cannot be applied in a -
straitjacket formula. To sustain the complaint of violation of the principle of g
natural justice, one. must establish that. he has been prejudiced by
non-observance of the principle of natural justice. As held by the High Court
the appellant has not been able to show as to how he has been prejudiced by
non-furnishing of the copy of the enquiry report. The appellant has filed a
detailed appeal before the Appellate Authority which- was dismissed as
noticed above. It is not his case that he has been deprived of making effective b
appeal for non-furnishing of copy of enquiry report. He has participated in
the enquiry: proceedings without' any demur. It is undisputed that the

- Petitioner f

i
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b
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~

- office of the detaining @
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nt stages in the Home Department of the

Govt. which consumed time whereafter only detention order co:ﬁ ES
_Statc d detaining authority was conscious of the urgency of the ma ter —
e uemstance delay of ten months in issuing u;e order would n :
~ :lher cg:; order invalid — Conservation of Foreign Exchange an
ll;?';v:ntion of Smuggling Activities Act, 1974, S.3(1) | ed under

It was submitzd that the first statement of theR(ielensgt‘ii On(E)S T;!:remer'
Section 108 of the Customs Act by the officers of D %ns-‘-506< 3 Thersafter
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provisions of the Act.

Held :. ‘
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by the detaining authority shows that the matte; \\[ ]z::
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o . > - , a S g
i i ; material which was receive (g
consideration of voluminous ' Y e st be
i In the facts and circumstances se. ust
some time was consumed. cu es of the case 1 Mecient
a ished by the detaining authonty p sufficie
held that the dsmils furmshed by th provide S g
i he ’ ne the order of detenuon. 1ng
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but in view of the- volumun . < d and sen
1 f tion, the order could not be 4
issuance of the order of detention, der ¢ 5 : er
g;t:srethere was no delay on the part of the authorities 1n taking necepssar:\ gt:x?d )
connection with issuance of the order of detention. (Paras
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s for issuance of order of dstention
dard as is applied in the matter of
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ranother. Homicide by misadventure’” occurs where
2 man, doing a lawful act, without any intention of
unfortunately kills another. .

! Mnege /misaléjs. To cite falsely as a proof or argu-
fun t. . ! ERAN

flcation. Improper, illegal, wrongful or corrupt
e, of \application of funds, property, et:c.l See .also
s roprlatlon. ‘Fg‘;,‘ 1 —(

ppeopriation. . The act of mjsapproprtath;g or tuirn-

sow which moneys
er every trial of the
; 1o be lawful, they
ader the great seal,
its or actions. :

1e coinage. “id

£
law, Jess; less than.g
ections, the sense of;
bt remaining wholl
solutum.”

See Jus Lathum, 03

"

e
LICR]

deti does not necessarily mean peculation, although

iay mean that. Term may also embrace the tak:

%'%nd use of another’s property for sole  purpose of

alizing unfairly on ‘good will and reputation of

. perty owner. Pocket Books, Inc. v. Dell Pub. Ca.,
P l'b"ﬁsc .2d 252, 267 N.Y.S.2d 269, 272.

avior. Il conduct; improper or unlawful behav-
,«;(So as to support contempt conviction is conduct
ppropriate to particular role of actor, be he judge,
, party, witness, counsel or spectator. U. S. v.
, C.AIL, 461 F.2d 345, 366. :

sbranding. False or misleading labeling. People v.
Rosenbloom. 119 Cal.App. 759, 2 P.2d 228, 231. Such
FDcactices are prohibited. by federal and state statutes;
. Fair Packaging and Labeling Act.

' age /maska:r:;)/mnskaraj/ Poor management
pdm]nistration‘ mismanagement.

mAynass sélvst .
y who pays t°°l -

ircumference, a ming
ir or degree. oy
Coord g

a transaction or pro
he proceedings at &
ders of a compam;

place in court,
ve clerk or prothono:
»moranda of its pro
; authorized at corpos
holders' meeting.

t. In the clvil 18w,
on. B

ceeding to detes

nce with the reg
.). The outcome Wikl B
will be permitted w
:nts of the def
jation. See Min

Recarringe of justice. Decision or outcome of legal
;mceeding that is prejudicial or inconsistent with
i sbstantial rights of party.
BP'As used in constitutional standard of reversible
T, “miscarriage of justice” means a reasonable
prob Hb)hty of more favorable outcome for the defend-
YRS People v. Lopez, 251 Cal.App.2d 918, 60 Cal.
Rp(r 72, 76. A miscarriage of justice, warranting
feversal, should be declared only when the court,
examination of entire cause, including the evi-
] ¢¢, is of the opinion that it is reasonably probable
- it a result more favorable to appealing party would
st be warned: 1. That SANCEEEN ave been reached in absence of the error. People v.
; 2. That any SUSUC— . rnhardt, 222 C.A.2d 567,35 Cal.Rptr. 401, 419.
d as evidence agm fiscarriage of justice from erroneous charge to
o the presence of 3 v} 'under statute declaring that no judgment shall
t afford an atto e et aside or new trial granted on basis of error
jor to any question h. does not result in sugh miscarriage, results
¥ yWwhen an erroneous charge is reasonably calcu-
td to confuse or mislead. Marley v. Saunders,
249502d30 35.

atlon /masijanéyshan/misajs®/. © Mixture of
" marriage between persons of dnfferent races,
between a white person and a Negro‘

>rior t0 any cu:

ling initiated by

son is taken into €
his freedom in

X -
ings or a walver,
. the trial, no eviden
1y be used against ¢h
184 U.S. 436, 444, 474,
16 L.Ed.2d 694.. "=

: »’ i e. An erroneous charge; a charge given by a
4 . to a jury, which involves errors for which the
igment may be reversed.

false

toa wrong purpose; wrong appropriation; a term

Mischlef. In legislative parlance,. the word s 'some-
times used to signify the evil or danger which a
‘statute Is intended to cure or avoid. - 4.3t

In the phrase “malicious mischief,” (q. v. )it imports
a wanton or reckless injury to persons or property.

A person is gullty of criminal mischief if -he: (a)
damages tangible property of another - purposely,
recklessly, or by negligence in the employment of
fire, explosives, or other dangerous means, or (b)
purposely or recklessly tampers with tangible proper-
‘ty of another so as to endanger person or property;
or (c) purposely or recklessly causes another to suffer
.pecuniary loss by deceptlon or threat.. qModel ~Penal
. Code, § 2203, .. . o rss.? et

sconduct. A transgression of. some Cestblished’;
definite rule of actidn, a forbidden” acﬁ‘!&‘derellcﬁon
from’ duty, unlawful’ behaWor.Qvﬁllmlalh charicter,
)improper of ‘wrong behaviol; . jts synohyins areimis-
demeanor, misdeed, mlsbehavlor, g!inqugncycimpro-
‘priety, mismanagement, offense,’ but-fiot! negligence
or carelessness., Term “misconduct” when applied to - -‘-
act of attomey. implies dishonest act or’attempt to
persuade court or jury by use of deceptive or repre-
hensible methods. People v. Sigal, 249 C.A.2d 299,
57 Cal.Rptr. 541, 549. Misconduct, which renders
discharged emplovee ineligible for unemployment
compensation, occurs when conduct of employee
evinces willful or wanton disregard of employer's
interest, as in deliberate violations, or disregard of
standards of behavior which employer has right to
expect of his employees, or in carelessness or negli-
gence of such degree or recurrence as to manifest %
wrongful intent or evil design. Wilson v. Brown,
La.App., 147 So.2d 27, 29. See also Wanton miscon- Jl
duct. e

Misconduct in office. Any unlawful behavior by a pub-
lic officer in relation to the duties of his office, willtul
in character. Term embraces acts which the office
holder had no right to perform, acts performed im-
properly, and failure to act in the face of an affirma-
tive duty to act. See also Malfeasance; Misfeasance.

Miscontinuance. In practice, an improper continuance;
want of proper form in a continuance; the same with
“discontinuance.”

Miscreant /miskriysnt/. In old English law, an apos-
tate; an unbeliever, one who totally renounced
Christianity. 4 Bl.Comm. 44.

Misdate. A false or erroneous date afﬁxed to a paper
or document. . croag e

Misdellvery. Delivery of mail, freight, goods, or, the.
. like, to person other than authorized or. specified
recipient. The delivery of property by ‘a, carrier or
warehouseman to a person not authorized by, the
owner or person to whom the carrier or warehouse-
; man is bound by his contract to deliver it. e, men

Misdemeanant /misdsmiynant/, A person guilty of a
- misdemeanor; one sentenced to punishment; upon
conviction of a misdemeanor. .

Misdemeanor /misdamiynar/. Offenses lower than felo—-
nies and generally those punishable by fine or impris-
onment otherwise than in penitentinry. Under feder-

al law, and most state laws, any offense other than a
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-* 16. Bank of India.v. T.S. Kelawala:in the above case, the Industrial
Court accepted the evidence of the witness of the Company that the workmen

had not worked for full 8 hours on-any day in the month concerned and that
_they..were working intermittently only for some time -and- were- sitting idle

during. the rest of -the .time:. According - to ‘the -Company, the .workers had

_ worked hardly for an hour and 15 to 20 minutes per day on-an average during

the said months. The Industrial Court had recorded a-finding-that the-pro rata
deduction of wages made by -the Company for_the month-did not amount to
ansact of unfair:labour: practice. The Company deducted wages on the‘basis
of each day’s production. In:view:of the fact.that there-is a finding recorded
by. the Industrial Court that there was a go-slow resorted to by the workmen
and.the production was -as alleged .by the: Company during: the said period,

which finding is not challenged before. this-Court. It is not. possible for the -
_Courtto-interfere with.it-in‘the appeal. All that-was'challenged was the right

of - the employerto deduct wages .even when admittedly there is a.go-slow
-‘which question-has ‘been-answered in favour of the employer: earlier. ‘This

" Court-said -go-slow-:is- a “serious. misconduct being-a covert and a more

damaging breach:of the ‘contract of employment. -Hence once ‘it-is proved,
those guilty of it have to face the consequences which may include deduction
of wages and even dismissal from service. This Court, applying the principle
“no work no pay” held.that deliberate abstention from -work, ‘whether by
resort to' strike or go-slow -or any other method, legitimate. or illegitimate,
resulting in no work for the whole day or days-or part of a day or days, will
entitle the management to deduct pro rata or "otherwise, wages - of the
participating workmen notwithstanding absence of any stipulation ‘in the
‘contract of employment or anyprovision in the service rules, regulations or
standing ‘orders. In the instant case, the respondent was deliberately absent

for a period of about 3 years and, therefore, he has violated Rule 86(3) of the,
Service Rules which contemplated removal from service and, therefore, he
“will-not be entitled to any back wages.or any other emoluments for the period

a

DR v

- Yor which he was absent.

17- Syndicate .Bank v.:K. -Umesh NayakS (five Judges): this Court
applying the “‘no_work no pay” principle .held-that wages during the strike
period are payable only if strike is both legal and justified but not payable if
strike-is legal but not justified or justified-to be illegal. B _

_ 18. For the foregoing reasons, we are of the opinion that a government
servant who has wilfully been absent for a period of about 3 years and which
fact is not disputed even by the learned Single Judge. of the High Court, has
no right to receive the monetary/retiral benefits during the period in question.

- The-High Court has given all retiral, benefits which shall-mean that a.lump

sum money of lakhs of rupees, shall have to be given to the respondent. In our
opinion, considering the totality of the circumstances, and the admission
made by the respondent himself that he was wilfully absent for 3 years, the
punishment of removal imposed on-him is absolutely correct and not

5 (1990) 4 SCC 744-: 1991 SCC (L&S) 170 : (1991) 15 ATC 747

.+ 6 (1994) 5 SCC 572 : 1994 SCC (L&S) 1197 : (1994) 28 ATC 146

o

" ASSOCIATED CEMENT COMPANIES LTD. v. GOVT. OFA.P. 597

dlsp{oport'ionate as alleged. by the -respondent. The: orders ‘passed by the
learned Single Judge in SB Civil Writ Petition- No. 2239 -of .1991 dated'
24-8-2001 and of the order passed by the Division Bench in LPA No. 1073 of |
2001:datéd-13-12-2001 -are set aside and the punishment imposed by the
disciplinary authority is réstored. ‘However, there shall be no order. as to costs.

1

(2006) 1 Supreine Court Cases 597~
..., —— . (BEFOREASHOK BHANANDS.H.KAPADIAJI) . .
ASSQCIATED CEMENT COMPANIES LTD. i . .. . Appellant;

P R S DI E SR

LI e . Versus Lo .
GOVT:OFA’P'AND ANOTHER -+ < - % 7.7 Respondents.

... Civil Appeal No. 6122 of 20007, decided on January 4, 2006 . . .~
©A. Sales Tax — Andhra Pradesh General Sales Tax Act, 1957.(6 of 1957)
—Ss. 6-C.(as amended in 1995), 9(1) and Sch. I Entries 18(2) & (b).& 19 (as.
amended in 1996 and 1997, respectively) — Levy of tax.on cement under.
Entry.18(b) at a rate higher than that prescribed for. the very same.
commodity under Entry .18(a) — Constitutionality — Held, intra vires
Art. 14. — Object of snch higher rate restated — Case-law on wideness of
the discretion of State in tax mat;ers.inéluding‘classiﬁca‘tion of the objects to

. be taxed and- rates of. taxation, reviewed — Constitution of. - India —

Arts. 245.& 246 and 14 — Commodities/Goods — Cement — Cement sold
at a price inclusive of the price of packing material and cement sold
otherwise — Different rates of sales tax in .the said..two cases —
Constitutionality . : o
B. Sales Tax — Andhra Pradesh General Sales Tax Act, 19576 of 1957)

— 8. 6-C (as amended in 1995), held, is in pari materia with Ss. 5(5) & (6),
Kerala General Sales Tax'Act, 1963 — Kerala General Sales Tax Act, 1963
(15 of 1963), Ss. 5(5) & (6) — Statute Law — Pari materia provisions

_The appellants were engaged in the manufacture and sale of cement.and. had
various factories in different locations in India.including a unit in A.P. State.
After the substitution of Section 6-C of the A.P. General Sales Tax Act, 1957 (6
of 1957) (for short “the Act”) in a modified form in 1995, Entry 18 of Schedule 1
to the-Act was amended in 1996 and Entry 19 relating to packing material was
amended in.1997.; Simultaneously, the State Government, in order to see. that the
va]ug of the packing materials was not taxed. twice, exercised the power under
Section 9(1) of the Act and. provided for -set-off of the tax paid-on’packing
materials. Consequent.to-the said amendments of 1995 and 1996; sales tax on
cement was levied @ 16% where the sale.price included the value of the packing -
material but where cement was sold.along with separate sale of packing material,

. sales. .tax;:.was;-charged . @,. 20%. , After  unsuccessfully, -challenging :-the

constitutigna!ity--of Entry 18 (as amended in 1996) with reference to Article 14 of
the Constitution before the High Court, the appellants filed the present appeal by
special leave. :: L ) ‘ I
Before -the ~.Supreme Court, -the appellants contended ‘that the same
commodity .i.e. cement could not-be subjected to different rates of taxation

t From the Judgment and Order dated 892000 of the Andhra Pradesh High' Couirt’in w}iilz/%
“Petition No. 19304 of 1996 : (2001).121 STC 201 o S

%;
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“ourt Cases 588
“edings)
(BEk "NAOLEKAR, JJ.)
BOMBAY DYEING & M\ R Petitioner;
N - |

BOMBAY ENVIRONMENTAY -

AND OTHERS S Respondents.

SLPs (C) No. 23040 of 2005 wi._
23609, 23616, 23632, 23700,
23813, 26193, 26088, 26089, 25«
on January 13, 2006 ' .
Constitation of India — Arts. 136, 32+ -
mills in Bombay — Sale of lands of — Inte.
Dyeing (1) case, (2006) 1 SCC 586, modified - _tioners . viz. auction-
purchasers of lands belonging to National Textile\ osrporation permitted to
create third-party rights and/or raise constructions on said lands, subject to
informing such third parties that rights created in their favour would be
subject to ultimate decision in these petitions

Bombay Dveing & Mfg. Co. Lid. (1) v. Bombay Environmental Action Group, (2006) 1 SCC
586, modified ’

33500, 24418, 23607,

\f\ 2005, decided

D-M/33757/C
Chronological list of cases cited

I. (2006)'1 SCC 586, Bombay Dyeing & Mfg. Co. Ltd. (1) v. Bombay
Environmental Action Group
ORDER
1. Mr Arun Jaitley, learned Senior Counsel made his arguments from
2.00 p.m. to 2.25 p.m. Thereafter, Dr. Rajeev Dhavan, learned Senior Counse!
made submissions up to 2.40 p.m. Thereafter, Mr Mukul Rohatgi, learned

588f-g

u/—/— Sick textile
_~passed in Bombay

a

9, 23794, 23810, b

on page(s) d

Senior Counsel made his submissions up to 2.50 p.m: Mr E.S. Nariman, €

learned Senior Counsel made submissions from 2.50 p.m. to 3.10 p.m. Mr
T.R. Andhyarujina, learned Senior Counsel made his submissions for ten
minutes.

2. Arguments concluded. Judgment reserved. Written submissions, if any,
to be filed by Monday, 16-1-2006.

3. After hearing the learned counsel appearing' on behalf of the f

petitioners and learned counsel appearing on behalf of the writ
petitioner-respondents, the interim order dated 14-12-2005!, passed by us, is
modified to the extent that the petitioners concerned i.e. those who are
auction-purchasers of the lands belonging to National Textile Corporation
and are otherwise covered by clause (e) of para 329 of the judgment of the
High Court, shall be entitled to create third-party rights and/or raise
constructions subject to the condition that before creating such rights the
third parties should be informed that the same shall be subject to the ultimate
decision of these petitions.

Court Masters

t From the Judgment and Order dated 17-10-2005 in WP No. 482 of 2005 of the High Court of h

Bombay .
I Bombay Dyeing & Mfg. Co. Lid. {1) v. Bombay Environmental Action Group, (2006) 1 SCC 586

% w0
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(2006) 1 Supreme Court Cases 589 -

_ (BEFORE H.K. SEMA AND DR. AR. LAKSHMANAR, J3.)
STATE OF RAJASTHAN AND ANOTHER Appellants;
S _‘Ver'SLlsH_" o ‘_
MOHD. AYUB NAZ | o ~Respondent.
" Civil'Appeal No. 939 of 2003, decided on January 3,:2006
A. Service Law — Misconduct — Absenteeism — Punishment for —
Proportionality of — Dismissal from service if, on facts, justified —
Respondent employee remaining absent from service without intimation for
about three years — After disciplinary enquiry respondent dismissed from
service in accordance with R. 86(3) of State Service Rules, which provided
for ‘dismissal for ‘wilful absenteeism exceeding one. month — High Court
despite finding that factum of absence of three years was an admitted fact,
reducing punishment of dismissal to compulsory retirement with all retiral
benefits — Unsustainability — Held, High Court committed a grave error in
doing so — Order of removal from service is the only proper and

. proportionate punishment to be awarded to respondent employee who was

wilfully absent for three years without intimation to the ‘Government —
R. 86(3) of State Service Rules is proved against him and therefore he was
rightly removed from service — Rajasthan Civil Services (Classification,
Control and Appeal) Rules, 1958 — R. 86(3) — Applicability — Labour
Law : (Paras 9 and 18)
B. Service ‘Law — Penalty/Punishment — Quantum of — Scope of
judicial review — Held, role of administrative authority is primary and that
of court is secondary, to be exercised only on well-settled Wednesbury
principles (Para 19)
Om Kumar v. Union of India, (2001) 2 SCC 386 : 2001 SCC (L&S) 1039, B.C. Chaturvedi
v. Union of India, (1995) 6 SCC 749 : 1996 SCC (L&S) 80 : (1996) 32 ATC 44 : AIR
1996 SC 484; V. Ramana v. A.P. SRTC, (2005) 7 SCC 338, followed .
Associated Provincial Picture Houses Ltd. v. Wednesbury Corpn., (1948) 1 KB 223 :(1947)
2 Al ER 680 (CA), referred to
C. Service Law —— Penalty/Punishment — Quantum of — Scope of
judicial review — Relief that may be granted by court (Supreme Court) —
Remand to administrative authority for fresh decision as to quantum of
punishment or final disposal — There having been a long delay between
initiation of disciplinary proceedings against respondent and disposal of
proceedings by Division Bench of High Court (about twenty years), held, in
such cases, Supreme Court can substitute its own view as to quantum of
punishment — Punishment of removal from service for wilful absenteeism
without intimation, imposed by disciplinary authority, restored by Supreme
Court — Labour Law (Paras 11 and 13)
B.C. Chaturvedi v. Union of India, (1995) 6 SCC 749 : 1996 SCC (L&S) 80 : (1996) 32
ATC 44 : AIR 1996 SC 484, followed
D. Service Law — Pay — No work no pay — Applicability of principle
of — Absenteeism ~— Held, following T.S. Kelawala case, (1990) 4 SCC 744,

+ From the Judgment and Order duted 13-12-2001 of the Rajasthan High Court in DB Civi
Special Appeal No. 1073 of 2001 .
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deliberate abstention from work, whether by resort to strike or go-slow or
any other method, legitimate or illegitimate, resulting. in no work . for the
whole day or days or part of a day or days, will entitle- management to
dedu.ct pro rata or otherwise, - wages of participating workmen
; notwnthst.a.ndn_}g absence of any stipulation in-contract of employment or"
any provision in service rules, regulations or standing orders — Therefore, a
government seryant who has wilfully been absent for a period of about thr’ee
| years has no right to receive monetary/retiral benefits-for the period for
which he was absent .. 7 _ (Paras16and 18)

Bank of India v. TS. Kelawala, (1990) 4 SCC 744 : 1991 SCC (L&S) 170 :
kol e CC 744 : 1991 SCC (L&S) 170 : (1991) 15 ATC

Syndicate Bank.v. K. Umesh Nayak, (1994) 5 SCC 572 : 1994 SCC (L&S) 1197 : (1994) 28

ATC 146, relied on .
S .. s . . .D-M/TZ/33683/CL
Advocates who appeared in thiscase : ~ © © o
gruneslgwar \Gfup;a énd ‘Navin Singh, Advocates, for the Appeltants; - :
~'Surya Kant, Vinay Garg, Vivek Sharma, Neeraj Sh ish ;
e Rospondent St raj Sharma gnd anshal Sharma, Agvocates,

Chronological list of cases cited on page(s)

1. (2005) 7 SCC 338, V. Ramana v. A.P. SRTC 595e-f
2. (2001) 2 SCC 386 : 2001 SCC (L&S) 1039, Om Kumb{ v. Union of India 593f-g

3. (1995) 6»SCC 749 : 1996 SCC (L&S) 80 : (1996) 32 ATC 44 : AIR 1996 SC
484, B.C. Chaturvedi v. Union of India ’ '

4. (1994) 5 SCC 572 : 1994 SCC (L&S) 1197 : (1994) 28 ATC 146, Syndicate

o _Eank v. K. Umesh Nayak ) 596f
5. (1990) 4 SCC 744 : 1991 SCC (L&S) 170 : (1991) 15 ATC 747, Bank of
India v. T.S. Kelawala ) 596a
6. (1948) 1 KB 223 : (1947) 2 All ER 680 (CA), Associated Provincial Picture -
Houses Lid. v. Wednesbury Corpn. 595¢g

The Judgment of the Court was delivered by

‘ DR. AR. LAKSHMANAN, J.— The above appeal arises from the final
J.udgr.nejn't and order dated 13-12-2001 passed by the High Court of Rajasthan
in Division Bench (Civil)- Special Appeal No. 1073 of 2001 wherein the
appeal filed by the State of Rajasthan was dismissed by the High Court by a
non-speaking order. o l :

. 2. The' respondent herein joined the services of the Government of
Rajasthan in the Cooperative Department. He was promoted as UDC in
March .1965. Hg.applied for 3 days’ leave while he was working as UDC.
Acc’ordmg‘to him, he became sick and could not attend the office for the
period from 9-1-1978 to 19-1-1981. He-was charge-sheeted under Rule-1 6 of
the Rajasthan _Civi] Services (Classification, Control and Appeal) Rules
1958. The enquiry was held and the respondent attended the enquiry. It is hi;
fgrther case that he was not allowed to join duty even though he was marking
his presence from 13-8-1984 to 23-8-1984. His services were terminated by
way of publication in newspaper Dainik Navjyoti dated 27-8-1984. He filed
the appt?a] which was dismissed vide order dated 8-3-1988. It is also his case
that notice which was sent to the respondent was deliberately sent to a wrong

594c, 594f-g
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- address. Aggrieved against the orders dated 15-11-1984 and 8-3-1988, the

respondent filed-a writ petition in the High Court in the year 1991 i.e. after a

- gap of about 3 years. .

- 3.'The learned Single Judge of the High Court though endorses that the
respondent - did remain absent- for about 3 years and that there was no
satisfactory explanation to justify the absence of 3 years, still proceeded to
reduce ~ the punishment of - removal to -compulsory retirement with
consequential retiral benefits. It is useful to reproduce the concluding portion
of the ordeér passed by the learned Single Judge which is as follows:

“However, it goes without saying that the petitioner remained absent

" for about 3 years. He was asked time and again to join duties. There are

hardly any medical certificates placed on record. Even if the enquiry

would have been conducted in' accordance with law*after giving proper

 opportunity, the admitted fact of absence was borne out from the record
and in such situation, in my opinion, even if the petitioner would not

-~have been present in the enquiry, it ' would not have made any difference
at all as'the petitioner himself has admitted that he was absent for about
" three years for the period mentioned above though the only circumstance
which he could have brought on record was his justification for
remaining absent or producing the medical certificate which was in any
case not attached with the leave applications and in such situation, he
could have prayed for some lesser punishment.

Viewing all the aspects of the case and in the circumstances, in my
opinion for the reason that he has put in already 18 years of service, a
lesser punishment could have been imposed. It is a fit case where in view
of the above circumstances, instead of reinstatement in service, the lesser
punishment of compulsorily retiring the petitioner can be passed and he
can be retired as if he has qualified the minimum service to obtain retiral
benefits which may be available to him. . A

It is a fit case where in view of the above circumstances, the

. petitioner can be deemed to have retired after seeking of service of 20
years with all retiral benefits, which may be available to him. With the
abovesaid observations, the writ petition is disposed of ”

4. The Division Bench in the letters patent appeal refused to interfere and
the appeal filed by the appellant was dismissed in limine. The order passed
by the Division Bench in the letters patent appeal reads as follows:

“The only grievance made out by the learned counsel for the
appellants is that the direction of the learned Single Judge for giving a
lesser penalty to the respondent was not called for. We find no reason to
interfere. The appeal fails and is dismissed.”

5. Aggrieved by the above judgment, the State has come in appeal before
this Court. We heard Mr Aruneshwar Gupta, learned counsel for the appellant
and Mr Surya Kant, learned counsel for the respondent.

6. Mr Aruneshwar Gupta, learned counsel for the appellant, submitted’
that in order to mitigate rampant absenteeism and wilful absence from

30
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service-without intimation to the Government, Rule 86(3) was inserted in the
Rajasthan Service Rules which contemplated that if a government servant
remains wilfully absent for a period exceeding one month and if the charge
of wilful absence from duty is proved against him, he may be removed from
service. Arguing further, learned counsel submitted: that in - this -case the
person has wilfully been.absent for a period of dbout 3 years and-this fact is
not'disputed even by the learned Single Judge of the High Court. Still the
learned Single Judge has interfered in the punishment of removal from
service and replaced it with compulsory retirement with -all consequential
benefits. He would further submit that the doctrine. of, proportionality is not
applicable while deciding the quantum of punishment as it acts as the Court,
acts as a secondary review and that the Court can only intervene if there is
any breach of Wednesbury principle which is secondary .and not primary.- It
was further submitted that the High Court cannot interfere with the decision
of imposing punishment once the High Court finds the finding of the

delinquent being absent for a period of 3 years as correct. It was further’

stated that the High Court cannot reduce the punishment even if it finds that
the delinquent had committed an act which warranted a particular imposition
of penalty and commission of that act is not-being assailed. by the High Court
in its decision. Thus, he submitted that the High Court without any justifiable
reason interfered with the decision of the disciplinary authority and affirmed
by the Appellate Authority simply on the basis that facts and circumstances
warrant g lesser punishment. He would also further submit that the learned
Single Judge has erred in coming to the conclusion that no proper
opportunity of hearing was. given to the respondent during the disciplinary
proceedings. In fact, the respondent was given ample opportunity of hearing
including paper publication but the respondent failed to avail of the same.

7. Mr Surya Kant, learned counsel appearing for the respondent,
submitied that the respondent was deprived of auending the enquiry
proceedings without any fault on his part and that he was not allowed to sign
the attendance register and not allowed o work. Supporting the finding of the
learned Single Judge, the learned counsel submitted that the learned Single
Judge, after according the finding in favour of the respondent, was right in
passing the impugned order on the basis of which the respondent was entitled
to reinstatement with all back wages. But the total relief was not granted and
that the learned Single Judge has granted the lesser relief to the respondent.

-Even from the judgment and enquiry report, it is borne out that the

respondent was absent on medical grounds and this situation cannot be
treated as wilful absence from duty and that the High Court has not given a
lesser punishment but in fact only a lesser relief and that the High Court after

holding on merit that the removal order cannot be sustained instead of

reinstatement with full back wages lesser relief of compulsory retirecment has
been granted and. therefore, the order passed by the learned Single Judge and
as affirmed by the Diyision Bench does not call for any interference. It was
further submited that considering the 18 years’ period of service a lesser

’
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punishment has been imposea wincy Joes not-call for any interference. Thus
the present civil appeal raises the following questions of law:

‘(@) Whether - the High -Court -can interfere with the decision of

imposing punishment once the High Court finds -that the finding of the
delinquent being absent for a-period of 3 years s correct; - S

" -(b)'Whether the High Court is right in converting’ the punishment of
removal into “compulsory rétirement with ‘consequential retiral’ benefits
-after ‘endorsing’ that the respondent did remain-absent for about- 3. years

andthat thiere was no satisfactory explanation to Justify the*absence of 3 .

years: - 77 ) ' ) .
8. We have carefully gone thiough'the pleadings, annexures filed along

with this appeal and the judgments passed by the High Court. )
9. Absenteeism from office for a prolonged period of time without prior
permission by ,government ‘servants has becomé a principal cause of
indiscipline which has greatly affected various government services. In' order
to mitigate the rampant absenteeism:and ‘wilfil ‘absence from service without
intimation to the Government, the Government of Rajasthan inserted Rule
86(3) in the ‘Rajasthan’ Servicé Rules which contemplated that " if a |
absent for a period exceeding on
month and if the charge of wilful absence from duty is proved against him_he _
may be removed from service. In the instant case, opportunity was givén to
the respondent to contest the disciplinary proceedings. He also atterided the
enquiry. After going through the records, the learned Single Judge held that
the admitted- fact of absence was bome out from the record and that the
fespondent himself had admitted that he was absent for about 3 years. After
holding so, the learned Single Judge committed a grave error -that the
respondent can be deemed to have retired after rendering of service of 20
years' with all retiral benefits which may be available to him. In our opinion,
the impugned order of removal from service is the only proper punishment to
be awarded to the respondent herein who was wilfully absent for 3 years.
without mtimaton to the. Government. The facts and circumstances and the
admission made by the respondent- would clearly g0 to show that Rule 86(3)
of the Rajasthan Service Rules is proved against-him and, therefore, he may

be removed from service. - )

10. This ‘Court in-Om Kumar v. Union of Indial while considering the
quantum of punishment/proportionality ‘has observed that-in determining the
quantum, role-of administrative authority is ‘primary and that of court is
secondary, confined-to see if discretion exercised by - the administrative
authority caused excessive infringement of -rights. ‘In the. instant case, the
authorities-have not omitted any relevant materials nor has any irrelevant fact
been-taken into account nor any illegality committed by the authority nor was
the punishment awarded shockingly disproportionate. The punishment was
awarded in the instant case after considering all the relevant materials, and,

! (2001) 2 SCC 386 : 200! SCC (1.&S) 1039
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lmfefore in our view, interference by the High - Court on reduction of
punishment of removal was not called for. ' :

"11: Tt -was argued by learned counsel for the respondent that this Court
while reviewing punishment and if it -is- satisfied - that the Wednesbury
principles are violated, it--has normally: to remit -the ‘matter “to the
administrative authorities for a. fresh.:decision -as' to:.thé quantum of
punishment. We are unable to countenance the said submission. In the instant
case, the disciplinary proceedings were initiated against the respondent in the
year 1981 and the Division Bench disposed; of the LPA ‘only. in December
2001. Therefore, there has been a long delay in the time taken by the
disciplinary proceedings -and in the time taken in the courts and, therefore, in
such rare cases, this Court can substitute, iL,sAo_wn',view as to ‘the _quantum of
punishment.

. 12. In this context, we can useful]y refer o B C Chaturvedz \A Unzon of
India? (three Judges) wherein this Court held thus (AIR p 484)
“Ramaswamy, J. for himself and B.P. Jeevarl Reddy, ._I.—Dlsc1p11ndry

-authority, and on appeals, Appellate Authority are -invested with. the

discretion .to impose appropriate punishment keeping in view ithe

magnitude or gravity of the misconduct. The High Court/Tribunal, while
exercising. the power of judicial review, cannot normally substitute its

.own conclusion on penalty and impose some other penaity. If the

punishment imposed by the disciplinary .authority or the Appellate

Authority shocks the -conscience of the High Court/Tribunal, it would

appropriately mould the relief, either directing the drscrplmary/Appellate

Authority to reconsider the penalty imposed, or to shorten the litigation,

it may itself, in exceptional and- rare cases, impose appropriate

punishment with cogent reasons in - support thereof ? (SCC .p. 762,

para 18)

13. Therefore, we do not propose to issue a direction to the dxscxplmary/
Appellate Authority to reconsider the penalty imposed. As pointed out by this
Court in the above judgment and in order to-appropriately- mould the’ relief
and to shorten the litigation, we ourselves impose the punishment’ of removal
from service which was imposed by the disciplindry authority in the instant
case which, In our view, 1s the appropriate punishment.

14. This Court in B.C. Chaturvedi v. Union of India? further held that the
Court/Tribunal cannot interfere with the findings of fact based on evidence
and substitute its own independent findings and that where the findings of the
disciplinary authority or-the-Appellate Authority -are based-on some evidence
the Court/Tribunal ‘cannot reappreciate the evidence and substitute its own
findings. Observing further, this Court held that judicial review is not an
appeal from a decision but a review of the manner in which the decision is
made and that power of judicial review is meant to ensure that the individual
receives fair treatment and not to ensure that the conclusion which the

594 SUPREME COURT CASES-
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authority reaches is necessarily correct in the eye of the Court. This. Court
further held as follows: (SCC p. 759, paras 12-13)

, - When an inquiry is conducted on charges-of misconduct by a publ;c

. servant the Court/Tribunal is concerned to determine whether the inquiry

was 'held by a -competent officer or whether rules of natural justice are

- complied: with. Whether the findings-or conclusions:are based on some

evidence; the authority ‘ entrusted: with the power t0.hold inquiry has

- jurisdiction; power and-authority -to-reach a finding-of fact or conclusion.

But that finding must-be based on some evidence. Neither the technical

- rules of Evidence Actnor of proof.of fact-or-evidence as-defined therein,

. apply -to disciplinary proceeding.:Adequacy of evidence or reliability of

evidence cannot be permltted tobe canvassed before the Court/T ribunal.

. When: the- authority accepts the evidence and the conclusion receives

- support therefrom, the disciplinary .authority is entitled to hold that. the

- delinquent officer is guilty of the charge The disciplinary authority is the

sole judge of facts. Where-appeal is presented, the Appeliate Authority

has coextensive power to reappreciate the evidence or the nature of

punishment.. The Court/Tribunal in its power of judicial review ‘does not

act as Appellate Authority to reappreciate the evidence and to arrive at its

own independent findings.on the evidence. The Court/Tribunal may

interfere where the authority held the proceedings against the delinquent

officer .in a manner inconsistent. with the rules of natural justice or in

violation of statutory rules prescribing the mode of inquiry or-where the

conclusion or finding reached by the disciplinary authority is based on no

evidence. If the conclusion or finding be such as no reasonable person

would have ever reached, the Court/Tribunal may interfere with the

conclusion or the finding, and mould the relief so as to make it

appropriate to the facts of that case.

15. V Ramana v. A.P. SRTC? (Arijit Pasayat and H.K. Sema, JJ.): the
challenge in the above matter was to'the legality of the judgment rendered by
a Full Bench of the Andhra Pradesh High Court holding that the order of
termination passed in the departmental proceedings against the appellant was
justified. This Court in para 11 has observed thus: (SCC p. 348, para 11)

“]1. The common thread running through in all these decisions is
that the court should not interferé with the administrator’s decision
unless it was illogical or suffers from procedural impropriety or was
shocking to the conscience: of the-court, in the sense that it was in
defiance of logic or moral standards. In view of what has been stated in
Wednesbury- case* the court' would not go into the correctness of the
choice made by the administrator open to him and the court should not
substitute its decision for that of the administrator. The scope of judicial
review is limited to the deficiency in decision-making process and not the
decision.”

3 (2005) 7 SCC 338
4 Associated Provincial Picture Houses Lid. v. Wednesbury Corpn., (1948) 1 KB 223 : (1947) 2
All ER 680 (CA)
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Before the Central Administrative Tribunal; (“iN
Guwahati Bench _ 5
| = Q{\ |
0. A No.33/2006

Wiritten Submissions of the Applicant

May it please Your Lordships

The a?plicant has already filed 2 written
synopsis and submissions on the basis of pleadings and
document to substantiate his case. Now in continuation
thereof the applicant begs to high-light some relevant

points necessary for adju

sgation of the issues involved,

1. Applicant’s endeavor to  obtain  Sick-
" Memo/Duty-Fit-Certificate - \

In Para 4.4 and 4.5 and in Annexure-Q series

(page 26 to 36) to the apphcant s rejoinder, 1t has been

urged to the railw 2y authority many-many times to issue
DFC enabling the applicant to resume duty but he was
disappointed. Letter dated 24293 (Annexure -Q1 at
page-27) Sr.DMO/TSK did not issue D.F.C. and same
position was repeated number of times.

Hon’ble Tribunal by order dated 27.2.2004

(page-42 in O A) modified the order of Disciplinary

Authonity to submit medical papesrs up to 20.4.1994 g0

the applicant could resume duty.

2. Regarding the charge of unauthorized absence
the applicant has been inflicted punishment by way of

demotion to initial pay-scale although by furnishing




[N

medical papers and acceptance thereof by the authority
allowmg the applicant to resume duty, the said period

cannot be treated as unauthorized.

3. After 20.4.1994 and nll 30.56. 2000, when

appellate authority modified pumshment by concludmg

ﬂ disciplinary proceeding, respondent avthority by their

| Qj'\“x' action of not issuving D.F.C. to the applicant virtually
\rv restrained him to resume duty. The authority did not
formulate any charge treating this period as

unavthorized absence. So this period is to be treated as

deemed suspension and the applicant is entitled to

2 monetary benefit for the entire period till his resumption
. . \
4. From 30.6.2000 till resumption of duty on

. 25.5.2004 this penod was spent dunng pendmg;, of O.A.
(?7% No.33/02. This  period was neither treated ag
@,A’ 82 o T L

/nauthorize'd nor any charge-sheet alleging mis-conduct wa

1ssued for this period.

Hon’ble Supreme Court in AIR 1991 SC 2010
held - “Employee not even visite‘d’with punishment of
censor-cannot be deprived of benefit of salary etc. -
Priﬁciple of'no work no pay’is not applicable to such

persons”.

5. In the written argument of the respondents it
has been repeatedly mentioned that DRM(P)/TSK passed
s.éveral letters during 30.6 88 to 16.5.2001 repeatedly
asking the applicant to report to ADMO/ Makum In. or
DMO/TSK for his medical examination (vide Para 10),
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vl
.

~

and that after long five years the applicant approached

the respondents by his letter dated 2.4.93 to issue sick-
memo for obtaining DFC from the Railway dector (vide
Para 5). In this connectzon the applicant clarified the
position in his pleadings and further submits that in
pursuant to the order dated 20.4.94 the applicant
furnished medical papers for the period up to 20.4.94
and upon consideration thercof the -applfcant was
allowed to resume duty so the respondent authority is

estopped to re-open this chapter again.

6. That in the written argument ﬁled by the
respondems it has been mentioned in the ‘concluding
para 22 imputing wrong repfeserztanon unauthorized
absence for whole period and also raised the question of
limitation and Res-Judicata regarding‘ payment of Back-
Wage etc. but failed to substantiate as to how and what
périod 15 to be treated as unauvthorized absence of the
applicant in absence of any charge/proceeding to that
effect except a small period in 1988 The question of
limitation and Res-Judicata are also not maintainable

under the facts and circumstances of the case.

7. -~ That the applicant under the facts and
circumstances of the case and in view of hzs long
suffering due to apathetic attitude ,of the respondent
authority, the Hon’ble Tribunal méy kindly consider the
whole matter under the provision of law and equity and
grand relief to the appliéam as prayed for in the
Original Application. |

/gmwl’wgw rkhimh
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_ Date-Chart showing the chronological events of Sri Biswanath Banerjee,

Confidential Steno under Divisional Mechanical Engineer, N. F. Railway, Tinsukia
in connection with the case QA No. 33 of 2006 in CAT/GHY.

Date Status & Particulars Remarks Al::&:::;):;g_

30/5/88, Applied for 3 days LAP & one day | Sanctioned by the

31/5/88 to | CCL on 30/5/88 Controlling officer

2/6/88

3/6/88  to | Remained unauthorized absent No medical certificate

16/6/88 or sick memo

17/6/88 | Applicant mformed that he had been |
suffering. ~ from Homeopathxc Do

s e Appravation” R

23/6/88 Requested from his resndence to grant Did not mention

him LHAP from 18/6/88 to 24/6/88. | anything regarding his

unauthorized absence

- . from 3/6/88 to 17/6/88.
30/6/88, Letters issued to applicant to report for Annexures 1 to §
18/11/88, duty. at pages 10 to 14
{ 20/12/88, of the Written

29/8/91, Argument.

8/11/95,

16/11/95, o , R

28/12/88 ADMO/N. F. railway/Makum | There was no system in | Annexure 6 at
Junction examined him at his | the Rly of {page 15 of
residence and found him sick of | Homeopathic treatment | Written
Hypertension. But the applicant | at Tinsukia Division. Argument.
became hostile to take Allopathjc
medicine. so, he was not in Rly
doctor’s sick-list.

6/16/89 Disciplinary proceeding started by Annexure 3 at
issuing chargesheet, as no response page 21  of
from applicant for resuming his duties Objection
or submitting medical memo was Petition.
received by the Respondents.

29/8/91 & ¢ Applicant asked the Respondents for | No medical certificate | Annexure 3 & 7

9/9/91 providing him Homeopathic | or Sick memo was | at pages 12 and

' treatment. produced. 16 of written
Argument.
Filed OA No 99/94 in CAT/GHY for | OA WAS
providing  him adequate medical | DISMISSED ON
treatment of Homeopathy and | 8/8/95 FINDING NO
regularize his absent period till his | MERITS AND NO
_| resumption. CAUSE OF ACTION.

12/3/93, Applicant approached the Respondent | No medical Certificate

2/4/93 for issuing sick-memo expressing his | was  produced = in
willingness for resumption but for | support of his sickness.
some troubles faced by him. .

16/11/95 Letter for resumption for duty was Annexure 5 at
“issued by the Respondent. lpage 23  of|

Objection
Petition. :

20/11/95 Applicant wrote for special Medical | No medical certificate | Annexure 6 at

Examination. was produced. page 24 of
' Objection '
petition.

T S
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Date

Status & Particulars

Remarks

Reference of

Annexure/page

4/2/2000

“Order in OA No. 60/97 passed

CAT directed the:
applicant to submit|
representation to the:
Respondents.

15/3/2000

Order Against CAT In OA No 60/97

Applicant Filed Writ Petition (C) No. |

1166 of 2000 in Gauhati High Court
for setting aside CAT’s order.

High Court disposed
the Writ Petition
directing the
Respondents to
finalize DAR
proceedings  within
time frame.

12/6/2000

L
——

Punishment of Removal from service
was imposed by Disciplinary
Authority for violation of Rly. Service
Conduct Rules. .

| 1/8/2000
plhiskiddsi

Appellate  Authority  considered
Applicant’s Appeal dated 1/8/2000
and reduced punishment of removal
from service to the loLesLS_tagc_ijm
present pay scale and directed
produce medical certificates for
resumptlon to duty.

But Applicant filed
OA No. 290/2002 in-
CAT.

27/2/04

Order passed in QA No. 2! 2 for
producing all medical cemﬁcates from

1988 till filing of OA No. 99/94.

Pesm———

Applicant submitted

unauthorized

medical certificates '
mostly of 1993, but |
no medical certificate
submitted for 1988
for remaining his

absence.

Annexure 20

Argument.

at

page 29 (Five
pages) of Written |’

18/3/2004

Applicant  submitted the
enclosing medical certificates, but no
medical certificate submitted for 1988.

12/412004

letter |

Applicant ‘approached for Duty Fit
Certificate for his resumptlon on re-in-
statement.

27/5/04

Applicant _]omed on his duty on re-in-
statement in service.

TOTAL ABSENT
PERIOD 15 YEARS
11 MONTHS 17
DAYS.

Annexure 17

page 26
Wiritten

Argument.

at
of

Place: - Guwahati
Date: - 08/02/08

Filed by

1%

(KK Blswas)
Advocate/CAT

&fes



IN THE CENTRAL ADMINISTRATIVE‘VTR[BUN'AL : GUWAHATI BENCH

GUWAHATI

OA NO. 33 of 2006

Sri Biswanath Banerjee .......................... Applicant
- -VS-
Union of India and others ..................... Respondents.

=INDEX=

IN THE MATTER OF WRITTEN ARGUMENT BY THE RESPONDENTS.

13:;. Annexure Particulars Page
1. - Written Argument 1to 8
2. - | Prayer and verification. 9
3. 1,2,3,4,5 | Letters written to Applicant for resumption to 10 to 14

duty. ‘ 10

4 6 Rly. Doctor;s report \ 15
5. 7 Applicant’s letter dated 9/9/91 for providing ' 16

him Homeopathic treatment. _

6. 8t0.16 | Certificates as proof of Allopathic treatment. ' | 17 to 25
7. 17 . | Letter of resumption dated 3/6/04. 26
8. 18& 19 | Letters dated 12/3/93 and 2/4/93 written by 27 & 28

Applicant.

9. 20 Letter dated 18/3/2004 of Applicant enclosing | 29 - (Five

medical certificate, but no certificates for pages)

1988.

Place: - Guwahati
Date: - 08/02/08

A

@/[7/\08

\\'W foA

Filed hy
.l

(K. K. Biswas)
Advocate/CAT_—

Vol

88
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IN THE CENTRAL ADMINISTRATIVE TRIBUNAL, GUWAHATI BENCH
AT GUWAHATL

0.A No.33/2006,
Sri Bishwanath Banerjee. .....Applicant.
~Vrs-

Union of India and Ors. ... .Rmpondems:

IN THE MATTER OF :

WRITTEN ARGUMENT ON BEHALF OF THE
RESPONDENTS.

 MOST RESPECTFULLY SHEWETH :

That the salient points of the Argument for contesting the case by the

~ Respondents are as follows:

1. That the answering Respondents have gone through the copy of the
SYNOPSIS (unsigned) filed by the above named Applicant’s leamed Counsel on |
the last date of hearing oh 28.11.07 for and on behalf of the Applicant and
understood the contents thereof. Save and except the statements which have been

~admitted herein below or those, which are bome on records, all other

avennents/a]legatiohs/subinissions made in the application and the Re—joinder and
also in the Synopsis by the Applicant, are hereby emphaucally denied and the
Applicant is put to the strictest proof thereof.

2. That the Applicant Sri Bishwanath Banerjee while working as
Cohﬁdential Steno in the Divisional Mechanical Engineer at Tinsukia applied for
3 days LAP with effect from 31.5.88 t0 2.6.88 in continuation of on¢ day CCL on
30.5.88 in lieu of 29.5.88 which was sanctioned by the Competent authority on
31.5.88. After avallmg of the said sanctioned leave the Applicant was to resume
his duties on 3 6.88; but instead he absented himself tmauthonsedly from duty and
dxd not communicate any kind of information with regard to his unamhonzed.

absence till 16.6.88. On 17.6.88 Sri Baner]ce informed that he had been suffering ()MV\

Homeopath aggravation ailment but dld not feel it necessary to obtain sick memo
Contd.., .P/2..as per...

-

N.F. Rly. TINSUK[A

‘Gﬁ &y, ﬁﬂgf’%.zn
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| monzed absent, the Apphcant kept snlent |

as per Railway Rules which in his working capacity as Confidential Sténo was
very much within his knowledge fmm the Controlling Officer. The Applicant Sri

- Banerjee in a subsequent letter dated 23.6.88 addressed to Dmsnonai leway

Manager (M), NF Railway, Tinsukia requestmg from his md-ce to ) grant hi hnn B

_‘.&:’ﬁww—-

LHAP from 18.6.88 to 24.6. 88 thhout mentioning . anythmg about_his
'__,.é_-.)fl-ﬂ'v EERE .
unauthonzed absence from_ 3688 .o -17.6.88.-Even after mformmg by the

P e - 4

R
DRM(P), Tinsukia on 30.6.88 that dlsclplmary proceedings were to be mmated as

o —— 5 EL W R,

per Rules against the Apphcant in case he failed to. recu:ne his duty or-

W““““—
communicate anythmg and/or submit a medwal swk ‘memo_ for hxs rematmng
- el N

e 2

3. That ﬁndmg no response ﬁ'om the Applicant in regard to resummg his
duty or submnttmg medlcal certlficate from doctor, Rallway or pnvate for -his

- unauthonzed absence dlscxplmaxy proceedings were stmted on 6.10. 89

4. . That during the pendency of the DAR proceeding the Applicant filed O.A.
No0.99 of 1994 in CAT Guwahati for provndmg hun adequate effective medical

R Ay,

treatment of Homeopathy and regulanze his absent period ° from 3.6.88 till his
Nt ot A s R —

a—-s..—/ A e -.&'Mxt.—lq“‘a..—-n-

resumptnoxt Fmdmg no merits in the case, the Hon’ble Tribunal dlsmlssed the
gﬂ-ﬁn’-ﬁ-&-—-*_....s .
0O.A. on 8.8.1995,

P et

5. That after a period of long five years the Applicant approached the
Respondents vide his letter dated 2 4 93 to issue s1ck-memo for obtammg

s o

necessary “Duty Fnt Certificate” from the Rallway‘l;)pﬁc;gor
- . ot

- 6. That w1thout wamng for the reply of his above letter the Apphcant

approached the Hon’ble CAT and filed O.A No. 99/94 which according to the

~ Admlmstratlve Tribunals Act was not lawful and dismissed without havmg any

ments mit.
7.  That the_Hon’ble‘Tribunal’s observation in the'said O.A. were as t'mdef_:

“NEITHER ANY LIMITATION NOR ON MER[TS ANY REL[EF
C(mtd .P/3...can be



/el
CAN BE ‘GRANTED ON THE FRAME OF THIS APPLICATION WHICH
DOES NOT DISCLOSE ANY CAUSE OF ACTION OR A GRIEVANCE
WHICH CAN BE REDERESSED UNDER THE LAW.”

8 That against the order of his removal from service the Appellate Authority
eonsndered his appeal dated 1-8-2000 and _reduced _punishment of nemoval from
service to the peof utt Iumto the lowest .stage in his present Pay-Scale

e Ty o Srow =

S 7 o e S =

Appht w1ﬂ10ut adhering to the .Respondents instructions ﬁled another O.A. in
CAT under No 290/2002

AERTCTy

9. That in compliance with the orders of the Hon’ble Guwahati ng Court in

- Writ Petition No. 1166!C2 of 2000 which was _disposed on 15.3. 2000, .-+ to

finalise the disciplinary proceedings, the Dlsclplmary Authority unposed

E“W
punishment of removable from service with eﬂ'ect from 12.6.2000 for v1olatlon of
o A TR )

the Railway Service Conduct Rules

10. 'I'hat the contention of the application that he was not allowed to mume

his duty was not at all true. The DRM(P)/TlnsukJa passed several lettets dated
30. 6 1988 18.11.1988,20.12.1988, 29.8. 1991 16.11.1995, 7.12. 2000, 22.1. 2001,

16.5.2001 repeatedly asking the agghmnt to report to ADMO/Makum Junction or

. DMO/T insukia_for hlS medical exammatlon But he did not respond to any of the
R s T Ry

. il vl 5 prec e

above letters. As per Respondents’ advnce the ADMO/Makum Junction examined
m@___.—..l [ s

\ him at his residence on 28.12.88 and fomd him s10k but the Applicant was not
| e = S S T R o vt D L
willing to take any’treatment or medicine_from Railway Hosp_l_l_a_‘l, hence, he was

e ki

him Homeopatlnc treatment wlnch at Tmsukxa the leway had no facxhty The
Apphcant was t he 1ght "corvlue the omeoc ‘treatmem
according to his will, even from a private Registered Medical Practitioner, but in
that case he was to inform his Controlling Officer regarding his’ snckness and

not in the sick-list of the Rallway Doctor The Applicant msxsted for rendermg

,’aouncj. Oé‘icc, iy
g

N-F. Rlv. TINSGgya

8r. Divis

and dlrectedhlm to obtam medical certificate for_resumption., of yduty., But -the .

g &t @,

-

submit the medical certificate in.support of his sickness'and asked for the sick- -

~ memo from the concerned Railwa)} Docto_r' for regulariziﬁg his unauthorized



1adl

absence froxh duty. This part of compliance on the part of the Applicant had never
been complied with till the orders of the Hon’ble CAT passed on 27.2. 2004 m

P P it e T

0.A. No. 290/2002

e ve JMend 5
Copies of Rallway s doctor’s Report & the Apphcant s letter dated 9.9.91
for providing lnm Homeopathic treatment are enclosed as ANNEXURES-1 1&. 7

11.  That it is pertinent to mention that it é‘i not a fact that the Apphcant had
never undergone in any Allopathic treatment, mther the cemﬁcates produced bx

LR
~ him aﬁer the Hon’ble CAT’s order in O.A No. 290/20023nd also on earlier and,

- . m———

subsequent occasions are mamly and mostly of the Cemﬁcates of Prescnptlons
and d dtagnosn%t Mlopathtc system by whlch h:s \gersonal case ha has

e - -

become voluminous; and a few of such Allopathlc cemf cates of his treatment
taken by hlmsclt are submitted herewith as ANNEXURES- Sjﬁ 16

——

12, Thatitis only after the order passed by the Hon’ble Tribunal in O.A.

No0.290 of 2002 passed on 27.2.04 the Applicant submitted his application dated

18.3.04 with medical certificates for resumption of his duty and after following

the procedural formalities and Railway Rules he was directed to mumepid_tny
\‘ \nihich he joined on 27.5.2004.,

A copy of his joining report though submitted earlier along with the

written statement is again submitted herewith as ANNEXURE: 1 ¥

13.  That being in a confidential capacity of the Respondent’s establishment it
was very well-known to the Applicant that for a government employee and
according to the Service Conduct Rules he was to maintain discip_line
punctuahty, integrity, B} good behavwr good charaetet d:hgence and

[ i S PN

Conduct and accordmgly for remalmng his long unauthonzed absenoe he was
taken up under the Disciplinery and Appeal Rules for the Railway Servants 1968
and was punished according to the gravity of his offence, though eventua]ly in
accordance with the orders of the Hon’ble CAT he was taken into service by his

Contd.....P/5...reinstatement. ...

g e, Yoy,

Rragfius

N.F. Rly, TINSU&M
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" reinstatement which he had resumed ofi 27.5.2004 mentioned in the foregoing

para.

~.

14. . That ﬂ:e crux of the whole case of the Applicant for his long mauthonzed )

absence has been detailed in the relevant portions of the objection petrtlon filed by

o the Respondents under Paras-1.3,1.4(a,b,c), 1.6,1,9, 2,3,7,8,9.

undue poTA-F

1S, That the Applicant, in his Re-joinder of the Respondent’s Written

A
Statement ment:oned that the Respondents did not know what the term

| “misconduct’ meant. Thé Respondents reSpectﬁllly submit that ‘the word

“Mrseonduct?’ according to the Black’s Legal Dictionary means:

e

“ Misconduct. A Transgressxon of some establlshed and definite rule of

gt ST I e ‘Nj

’aetron, a forbldden act, a derehctnon from duty, unlawful ful behavior, wﬂﬁxl in

,,,,,,,,,,,,,,
T r _,,——--»—-'—--

character 1mproper or wrong behavmr lts synonyms are nnsdemennor mrsdeed,

, mtsbehavror dehnquency, 1mpropnety, mlsmanagement, offense bn} not

4_«‘_‘_,.,,‘ ,,_r,.-u..

(nﬂﬂ""
' neghgenee or carelessness Term “mlseonduct when apphed to act of attorney,

A ,.‘..«,.o..-h—.-..wq-—« PR

| nnphes dishonest act or attempt to persuade court or jury by use of deceptive or

reprehensible methods. People v. Sigal, 249 CA 2d. 2995 57 7 CalRptr: 541,549,
W

Misconduct, Wharged employee mellglble for_ _unemployment -

-

compensatlon, occurs when conduct of _employee evmm wnlful or wanton

i sl s T e DT S wr i

dlsregard of employer s _interest, as m dellberate vrolatlons or dlsregard of

IR SRR

standards of behavror wluch employer has nght to expect of his employees, or or in

i e o

earelessness ot neghgenee of such degree or recurrence as to mamfest wrongful

w...&——-—-
lntent or evrl desrgn erson v Brown La.App, 147 SoZd 27,29 See also

: Wanton misconduct” _
' Thus, if remaining unauthorized absence for years together does not
tentamount to Misconduct then what the Misconduct is! In this connection it is

humbly submitted that the Hon’ble Supreme Court in the undermentioned Case-
Laws repeatedly menuoned that prolong unauthonwd absenee is a senous
Misconduct. -

" 16. That in tl'us connection it is pertment to mention further that after
~ remaining unauthonzed absence he made t}.eﬁrstcommumcanontohls '

. Contd....P /.. Dlsmplmary

gyt
NSusLa

Riy, Ti

N.F.
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8r. Divisional Personnel Officey

on
Drsc1plmary Authonty, the official of the Respondents only12 3.93 followed by

' '
2493 after eompletxon complete 4 years, whrch being a Conﬁdennal capaclty of

..d-.-.-..xw vy |

his employment was very well known to him that it was megular unfair and -
unlawful on the part of any government employee. ’ , : \
" Copiesof the above letters are annexed as ANNEXURES) %1 9

: 17. That 1t is submitted that in stead of j jommg his duty and performmg his

services he was rather very much 1nclmed to go on ﬁghgrrhg«tlxre_ Court cases one
o L g e gt e i A T T S B e SR

'after another for the reason_s best _known to him, which ch_normally a of

[ = -vemai =y
s e _.-.,,,._.._ [ e

ordmary prudence shall not be mclmed to do so The series of Court Cases have

SR Lt R d

been furmshed in Tabular form both in the Wntten Stal:ement and also in the
Objectron Petition.

18. - That'the aVerments embodied in the objection petition filed by the
" Respondents against the Re-joinder of the Apphcant in the instant 0 A were |
: nerther challenged nor countered. The submission of the SYNOPSIS filed on the
prevrous date of hearmg was an aﬂer—thought and only to safeguard his o own

whlmswal actions and inactions for remammg unauthonzed absence for more ..

(Zmon ro e rElmi v TN - eyt

one and half decades

L-_ X IR

19." ‘That aocordmg to the Industrial Employment (Standmg Order Act, 1946)
.Para-14(3) of “Schedule(1) of the Industrial Employment (standing Order), Central
Rules, 1946, as construed for “\gll_f}l_L;_ns_gb_oLdmanoh O dtsobedlenoe whether
alone_or in comhmanon wrth others to-any 1 lawful I and _reasonable order of a
_ Supenor and aceordmg to (e) of the sard Rule means “habrmal absenee wrthout

e

T-::‘:.‘i,..
the part of the employee In thrs connectlon 1t is humbly subrmtted that the
Hon:hle rApex Court has tlme and again in the series of its decided cases have
'~ categorically and emphatically mentioned that remamm‘g on unauthorized absence
' ,beyond a reasohable period for any reasons of whatsoever nature constitute
serious offence of grave misconduct and liable for the loss of employment/semce

by drsmrssal removal or compulsory retirement from service.

20. That itis humbly submitted that the Apphcant was asked at the time of his
Contd......P/7.. resumptlon

Myv_oeﬁi



) l mauthonzed absence from 18 688 _10.26.5 20

' for the long 15 years, 11 monthsap ¥5,50, th questlonof lus pay]
,no,pay” Leave salary or '

e S
- | o g

Cetronnal ()iﬁee;

i‘@t%, fas

resumptlon of hrs duty that he was to produee all other medical certificate for -
Lo s e S

o i

nemammg hxs unauthonzed absence nll hrs tesumpuon so that period  of hxs

DT UL 'N v &ém‘amww

him leave due or as gdnussrbl Jer Rules‘ Smoe he de not gg_form anx work

beekwages does not arise on the settled law of

en Bt RN JA

Q,M.__»
sick-leave pay is paid based on avallabrhty of leave at credit of the staff If no
leave is at credit the penod is treated and/ér regulanzed as leave without pay. The

Applicant has not responded in submitting anything in support of his sickness and

no apphcauon for regularizing and/or makmg the period of his absence
regulanzed as per rules submrtted by the Apphcant and mstead he has filed the

subject O.A in ﬂns Hon’ble Tribunal whrch is awaiting adjudication. Since the

matter still remains “subjudlce the treatment of his whole absent penod from
18.6. 1988 till his: removal from service could not be settled as yet for non-co-

nent ofthe

of the Respondents made in their written statement. and also the Objecnon .

- Petition, the Respondents rely on the followmg References of the Railways
Codal Prov:sron, Rules and the Case Laws. '

Ry's . 0@&@ &Qwsrorls |

) (i) - The Service Conduct Rule under Rule 3(1), (ii), (iii), Rule 3(23)(1), ,

= and (8) of the Railway Service Conduct Rules 1966.
(i)  The Rallway Servants’ Drsctplme and Appeal Rules 1968

_ (iii). Rules 602 to 609 of the Indian Railway Establishment Code, ,

- Volume-I. -

V). Rulés 541(1) & 542 of the Indian Railway Medical Manual,

 Volume-IL. o :
The provisions under the. saxd Rules are re-produwd ad

- vetbatrm*

~ Contd... P/8..541(1)...
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8r. Divisional Pers

i

/ « 5415 D:A Railway employee who has been on leave on medical
certificate shall not be permitted to resume duty ull he/she has

AR

produced a ﬁt cemﬁcate or a duty ceruﬁcate in the prescnbed fonn
Qy—’" e MRS e
from the competent Rallway doctor. N
542 Duty certlﬁcate When a Railway employee who is rwdmg ~

+  either within or outside the jurisdiction of the Railway doctor and
who has been under the treatment of a non-RailWay registered
medical practltloner presents hmself with a certifi cate from’ the
non-Rallway registered medical pracutloner has not comphed with

the rules on the subject, or “if ‘there is any doubt regarding the

: ’genuiﬁeness of the case, for ihstanee, if the submission of the
_ medical certificate is inconsistent with any known facts, or it
cannot be ascertamed whether the medical attendant i is reglstered

R T

‘medlcal pracntloner or nat, the authorized medical ofﬁoer after
careful exammnon, w111 lssue a duty certlﬂcate in the prescnbed
[PIRI LT . ]

Wbkt iz

form as given in the annexure XIV The eertlﬁcates should be

c A ELAws: %},’2’3331&4

(v). (2006) 1 SCC 479 . UP State Brassware Corporation Ltd and
y another———Vs—_—Uday Narain Pandey s relevant paras-17, 27, 53..
(vi). (2001) 1 SCC 73, State Bank of India—VS—Ram Chandra Dubey
: - & others, relevant para-8. _ |
(vii). (2007) 1 SCC 324, Banshi Dhar—Vs— State of Rajasthan &
_ Another, relevant paras-5,11,13. . |
(vii). (2006) 5 SCC 446, G.M. Tank—vs—State of Gujarat and Others,
relevant para-32.
(). (2006) 7 SCC 180, U.P.SRTC-VS-Muthu Singh, relevant paras-
| 15,16,17,18. :
(). (2006) 1.SCC 589, State of Rajasthan & Another—Vs—Md. Ayub' o
' Naz—relevant paras-9,12,13,16,17,18.
(xi).  (2006) 5 SCC- North-Eastern Karnataka Rt. Corpn. —Vs- Ashappa.
| Relevant paras-8,9,12. _ SR
C(xii). (2003) 2 SCC -212-AP. SRTC & Another —Vrs- -
' SNARSAGOUD—relevant paras 6,7,89.
| » | Contd....P/9. Prayer...

T

N.F. Rly,
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n "?PRAYER

That in the premlses above, the Respondents respeetﬁrlly pray that the
"OA. has no merit at all and suffets from ltmrtatlon, ResJudtcata, wrong
' representatton and the like mﬁrmmes and therefore “does not deserve any
consrderatlon for. payment of “Back-Wages” for the pertod he remained

. }nnauthonzed absent and did not do any work t'or his employment and. for the- |

penod he remmned out of employment and for which i in none: of the Court cases L

| ;ﬁled by the Apphoant the Hon’ble Courts/Tribunal made any order and is,

. therefore the above O.A. hable to be drsmrssed

| -VE-R'IFICATI.ON-.

| 1 Sti . # Namgawsm aged abouthK years, at -
B present ‘working as Senior Divisional Personnel Oﬂicer N F. Rarlway, Tinsukia,
N do hereby solemnly affirm and state that the statements made in the paragraphs—2
to 14 are denved from the records and true to my knowledge and belteve them to
be true and the rest all are my hmnble and respectful submrssrons and I have not
snppressed any material facts :

And 1 .sign this Verification ‘on this ¥ th day of February,2008, at

' o ' o _ 'SIGNATURE OF DEPONENT
Place Guwahatt o ' | qfces mﬁ? = srﬁ T8
Date 7-2 08 V 3: Divisional, “Pérsonnel OF «

qat W, faaghur
N.F.-Rly. TINSUK1A
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Ho, BJ/B/Q;ZL, | | Tmsu\ia, dnted 30th Juncy 98,

’I.‘o : Shrd Diawmath ‘Banor] 00y
¢fo. - .Shri sudhir Ch. Banor ) 00y
Noar, (1d Pmiluay Health Unit,
Digbol Road, PeOe Makum J° m cti.ony
Di,st.’c. Dibru[;m‘n - 786 125,

,-Sub s'- thauthori sed abgenco.
wven OO o,

I’c 1~ observad that you appliod for 3
£0 2406488 from you esidcn carand thorea
authority or any mt;_mqtion to het éi‘f

You are boroby advxsod to rc
ac’l.i.on mll be ini’clatod a

ain s’c fau”{

r\ays‘ LAY {‘r
caftor a bsoondmf' Wi
ot

o +5Le 5488
LhQut any
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Ne F, vﬂﬁil"’fi)l .
“ : e :‘ t
o ! g I ' 1n‘j&~$‘ﬁf r"‘ﬁn :
Ne ,ES/mB/s334 . . ' Office. of, thev FEAY
L : D.fvl.' kly. HManajer (P} /TSK
Dated.’z2r1238u.
. A
To . . o \: R
o Sm:;l .Bism-:math Banerjee. ' ' ' \ : J \‘
" C/0 shri Sudhir ch, Baner jec, ' e el T

-Near 0ld Railuax Hgalth Unie, = !
Uigbod Road; FeOeMakum Jn,
’ Diﬁto Dibmgarll’786125.

i T

it .i.s seen that you have been absmtinq w.c..C. \
18, 685 on grounds of 1llness without authority  or B
without producing any medical certificata, , ("

0, you are advised to report . to NJNO/MJV or \ , o
DMO/I‘.;K for medical examination, e

/ . A
’ : ' )}\\

for Divl, Railway Manaqé}:' (P) ‘
. Nererailway, Tinsukiag' N
Q,, . - ' AN
s . Cs to: 1) ADMOAGHT 97 o RV y
R Y 2) DMO/P"K i - S
o :
. 5 ‘LTJ
DiVl. R way Mdnager (k) ﬁé
e Railway, T.lnsukia.
9/:;@_//
ze/”ﬁf”
v
: \ '
N\
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. : REGISTERED WITH A/D. ‘ NEEPEAN
{(ji$; L _ ( : v ' A/D {AﬂﬁjﬁA%X}vttk"ig Do
.'v . J‘ . . . . N = . 4 ——-_'-"_—-______,.._———'-‘—." ;. X
| | " N.F.Railvaye - , o
| | L 1 puu(p)fsKes office .
Cmanasfeg T Db 29-8togt. o
Fe. E3=B/334. . . _ S A
. 8hrie Biswanath Banerjee, ! S ‘ ;

. Genfdt. Stene te DME/TSK.

.. . 0fe 8hrie Sudhir Ch, Banerjee

i+ Near old Rly. Health Unit, Digbei Read.
AR PePe = Makum Jgnction Pew.

. Diste.= . Tipsukia, (Assan). S o o i -
[ . Lo . . . 'I . . v v “
' ' ' - 8ubie Resumption fdr duty. - ' : . _
€. S | | 2 'f
\r" . " . . ) . ‘ . . ' ) ’ E
S You are absenting from duty unauthorisely w.e.f 3=6-88 and -
b you were requested earlier alse to report for duty vide thia office .
e lotter No. ES~B/334 .dt. 30-6-88, but you have not joined. '
L f You'ntc’hofeiy given another chance to resume duty within
. ‘emé month frem the date of issue this letter, otherwise aotien as -
per rules will be{takon ageinst you. : ' : 5
P1§aa; acknovledge redeipte _ B
’ L . c '.;'F,! .

L T S Divnl.Meéhayionl Engineer(Cav) © -
ﬁ;:r : o o N.?.Railway/ Tinsukia. |
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shﬂ. pi swanath panerjee,

chfuontial gtene te pMB/ TSK
Chandra paner

c/e ghri sudhir
Near sld RlY. Health unit

Digboi R.ad. )
p.0. Makum Junction"
pists Ti.nsukia

pinse, 786 170, ‘
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TRUE COPY

No.PATIY L Date- 28-01-89

" From DMO/MIN ~ To DRM (P)/TSK

Sub: Sri Biswanath Bannerjee.

Ref: Your Office L. No-ES/13/334 dated 21-11-88,

"~ I have attended the abow named stdtf at lus residence at Makum on 28-

. 12-88. 1 haw exariined him & found him to be suﬂumt3 from Hypertension. He is not

'le"lllg to take any allopathic mednum from Rly Health Unit to be refcrred to ..

Ho:,p, DBR"I He 1s not in my sick list. This is for your information pleasc

Sd. l.'llegib_le |

L | ' 28-01-89
- DMO/MJN/NER
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= TRUE COPY %44 NI -

To,
The Divisional Mechanical Engineer (C&W)
N.F. Railway, Tinsukia.

Sir,
“S;-nb: - Resumption to duty.
Ref: - Your letter No. ES-B/334, dt. 29-08-91.

With profound respect and humble submission, I beg to inform you that
I have received your above letter on 06/09/91 wherein your honour have mentioned
that 1 have not joined duty in spite of your letter of even No. dt. 30/06/88. The reasons
which had me to the absence have been explained in my defence to the charge sheet
No. ES/B-334 dt. 06-10-89. You have appointed Enquiry Officer vide your order No.
ES/B-334 dt. 29/08/91 to enquire into the charge of unauthorised absence against me.

2. Homeopathy is a recognized system of treatment practised all over
India. There is no provision available of Homeopathy treatment in Rly. Hospitals of
DBRT/TSK/MIN by the duly qualified Homoeopathist who can issue sick certificate.
Had there been such provision, 1 could have produced sick certificate much earlier,

3. Vide your letter under reference, you have ordered me to join duty
within Sept/91. I am also interested to join my duty, as for non-attending duty 1 have
lost monetarily from Sept/88 to Sept/91 @ 1958.00 pm x 37 months = Rs. 72,446/-
excluding annual increments, subsequent ADAS But some discomfort disturbing me.

4. In view of above, I would request you cordially to inspect me in our
house along with a Doctor who will examine me in your presence, and you will hear
him and myself and thereafter form an independent opinion. Your presence is solicited
because as a disciplinary authority you will decide the matter, for which your
satisfaction is necessary and moreover on two occasions Rly. Doctors annoyed with
me for my arguments.

With regards,
Dated, Makum Jn. o
On 09/09/91 Yours faithfully
o\( D Sd/-
\'\ ‘ Biswanath Bannerjee
Comfedl. Steno/DME/TSK

N.F. Railway

«r”y F.
) »\”E&@
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‘DME (Power) : _ _ -

N. F. Railway/TSK

Sir, :
I have the honour to inform you that 1 was scheduled to resume duty on

16/8/83 after availing 15 days C.L. w.e.f. 27/7/83 which was duly sanctioned.

- Unfortunately, 1 have suffered from blood decentery on 1/8, 2/8 & 3/8 and from

5/8/83 to 12/8/83, I s'uf fered from hip-pain I could move, but from 13/8/83 the pain is
show acute that I cannot move and consequently ADMO/N. F. Railway/MJN
attended in my house and examined me and advised to take bed-rest. So, I am under
the treatment of ;ADMO/,MJN w.c.f. 16/8/83, but as I could not move to go to
Railway l—l,o'spital‘ to sign the sick-memo, therefore no sick certificate could be
produced. This is for your inl'ormaﬁon please, and DME (C & W)/TSK may kindly

be informed.

I have got 169 days LAP in credit. Thercfore, sick period may kindly be
regularized from 16/8/83 till my resumption by grant of LAP, if possible as per

rules.

Yours faithfully
Dated: - MIN
17/8/83 :
: Sd/-Biswanath Bancrjee,
Confidential Stenographer
Under DME/TSK
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To Annexure—9
DRM (P) /' TSK

Sir, . ‘
I have the honour to inform you that I was in Railway sick under

DMO/TSK/N. F. Railway, from 9/4/86 to 17/6/86. I would therefore, request
you to kindly regularize my above sick period by grant of LAP Rly. Medical
Fit certificate No. 31 dated 18/6/86 issued by DMO/T SK is enclosed
herewith in original for your record please.

DA/- One in original.
Yours faithfully,

Sd/-Biswanath Banerjee,
S/Cno toe DME/TSK
Dated: - 19/6/86 '
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Gall bladder 15 normal.No calcul

CRD is mormal..

norma\ ~echotextywe. No

Liver shows
scular paLL(.rn

seen.Intra\'\cp:\t:i.c va
pancreas ghows normil echopattern.

kidneys reveal. normal cchoanaLOmy No
eal.dil atation or calculi seen- Peri
the kidneys with lprl racion

oth
elvicalycC
- and movemean of.

Ureters ate not_ d:L] ated and no ¢

Urinary bl adder 15 norma] .No mtrave51ca].

mass SCG\'\

poth iliac- fossas were scamed. No evidarce of.

thickened powel loops seen-

,"!:‘,,‘},\L No free fluid ,ssocn.
o ortic areas d
s paraaortic, areas‘are normal..
IMPRESSION: " Now ma] 6B, Liver ,CBD ,parcreas.
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K Notrmal paraaortic and iliac arcas.
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PART EXAMINED & p.P. ABDOMEN:
- RUPORT :

No radio-opaque cal
¥ Renal outlines are claaTs
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i s normal.
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Resldence APQ - 4 K. Lane : 6
Assam Medical Collago Campus,
lerugarh 786 002,
Phono « 21422 . ( Resi )

70380 ( Resi) .-

= 22062 ( Chambaer )

'éollege. Dibrugarh
dla.

The lndlan Orthopaedlc -Association . 7. Indian Cancer Society.

. The Association of Spine Surgeons of India, » 8. Indian Arthroscopy Society.’
World _Orthopaedic Concern, 9, Indian Red Cross Society . :
Association for.the Study of Application, 10. I. M. A, Academy of Madical SPOCiBWBC :
and Methodn!ogy of ILIZAROV. 11, Association of Sumoons of Assam. - }
International Unlon against Tuborculosls 12. Assam Science Society, o ‘

Indian Foot Soclety.
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N, Fol@ailway, Tinsulkilae

~ratien plouse.

' Certific;te;'No.Zép dated 273,11.20U0 1rOM 273,116 2005 Lo

. NTSK and was given Fit Certificate.Ne.Zéé”Jated 21. 012056

 under sick.guring the aoove ment loned period. Therefere, the

clted sic /period. 9 .
.submitted‘tu,yeur of fice.

Cin 21.01.2006 (aturday)e L GO ¢, MIhis office for reparting .

“the attehdance.register on 23,0 .2“0Qjﬁgndayl, . Hence thevdatesL 

: me(Persmnnel)/TSK. fulloviing nature of 1 eav es accrued to me -

S6, tatgi.LAP»= 45 days a9d totel’ LiAP = 41 days. = lgTotsl 86 -day:

o

i\ AY
L . b e
P .
i o ) KE - i
TheﬁDlvisiond\ nly,ManagerUﬁechanicak}, ‘ — :
: 3 )

. H e t ot t

mams Cw wemestmdet o0 G e e meemme

T Regie ggguléggagtien of sick peried.
Si'r" ’ ) ) A

= Cowith Jue defepence and humole submigsivn 1 bed to"
state the folluving lines for yoeur perusal and kind conside~.

That'Sir. [ was under sick under Rly;Medicgl 5icki&
20.U1. 2006 xssgod'ny Medical Supdt./IC/N.F.udilmdy Hoapital/

giving me u fit for duty w.e.f. 21.Ul. 2000 {ssued Dy the obove

Rly.Med;c31'authority. prior te 23,11,2005, 1 could not come
to duty}on122.ll;2u05'£or.the same trouble for vhich.1 vas '

date of abgence on 22.%152395 nog?sT o bew. added vitth the adave’
c t certl %cates ﬁad already QeeSOQY?-

.. .That sir, on obtaining’thé sbove quoted Fit Certificate

to duty. But as 21, 0Le 2006 Was effice closzd for Saturday, SO,
1 could net sign the attondance reyister. Therefore, 1 cigned

21,01.2006(Saturday) and 22.u1.2006.SUnday) naeds to oe treated
as on duty by prefixing the date of raperting en 23,01+ 2000 '
(Menday)e ' . _ . ‘ ,

-Thé{ Sir, it is Learnt from Cadfe deating'sectlmh of
ays, LHAPZ 51 days.(bsth leaves prier to 22.11.05)

o LAP = R 15 days, LHAPZ L0 days (both leaves to be credited
’ ’ ’ o 'V\'CeofO UllUlQZUUO)

R ._ihAt 5ir, 1 pray for regularising the aveve mcntloned - q;N
sick perled a8 £elleWstiwitb retrespective effecti~ - - R ﬂ;\“}
. a) From 22.11.2L5 to 0111.2005 = 9 days {nto LAP |

) From 1.12,2005 19 314124 2009
N 6).Fram;91.01.29u6 to 20. U1 0 200

o f

31 days inte L AP
20 dags inte LHAP

(1R

g\:ki;ggf‘:éﬁ%i:——éﬁﬂlrmat-iwhzi&&ai.ghlfyfzzw‘l‘iCﬁﬁBdr

with regards{'

Yours ¢ aithfullys A
: e /
lIﬂfjb/ﬂm fe?J . i o
TR } : - z?q:77533-~ i gy
Datedt-« 24.0102(.)06 . . (Bis\“éanat\;\ ‘B‘anﬁl‘.j e@) k l
: : _ : N e - Confdl.Stene - .
G:CNﬁvxkA»LNA ,JQIQilmL(ﬁ) [T S ooma () ts offices NoF. R ;‘

' Aren UL Tinsikia. '
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NF.Railway |
Office of the |

Divl. Rly Manager (Mech)
‘Tinsuka.

“ﬁo M-EII-G (Stafl) DL 2 [06/04.
To wasd
»’ \/ s
DRM (PYTSK
»j_ﬁN.F.Railway. '

Sub:- Resumption of dut

~ Refi-Your letter No. E‘S-Bl334 dtd 25.05 04

As pet your letter referred above Shri Diswanath Banarjee,
Cl Steno to Sr.DME/TSK has resumed thm office on 27.05.2004. '

ThlS is for your information please.

oo B

For DRM(M)FTSK |

Copy to:- OS(PYEM/Bill for your information.

a

& :
éf " For DRM(M)TSK
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To Annexure - 19
The General Manager, =
N. F. Railway, Maligaon

Guwahati — 11 (Assam).

(Through proper channel)

Sir,
With profound respect -and humble submission I beg to state a following
few lines for your perusal and sympathetic consideration please, for which I beg

apology for intruding upon your valuable time.

| That Sir, I requested Sr. DME (power)N.F. Railway/Tinsukia for a
‘Railway sick memo v-ide my application dt. 10/‘2:/'93‘(copy enclosed as Annexure —
A). As no Rly sick memo has been received, therefore, I met Sr. DMO/ In
charge/N F. Railway/Tinsukia on 24/2/93 and shown him DRM (PY N'F. Railway
/Tinsukia’s letter No. ES/B — 334 dt. 1 8/11/88 (copy enclosed as Annexure — B).
Sr. DMO/IC did not examme me, for which he wrote fetter to DRM (P)/T SK vide
his [etter no. H/93/TSK, dt 24/2/93 (copy enclosed as Annexure — —1C). On 24/2/93
I met Sr. DME .(Power) / TSK at about 3.30 PM in his chamber and told him that I
_require 4 railway sick memo and that Sr. DMO/IC d id niot examine me and that Sr.
DMO/IC has written- letter to DRM- (P)/TSK. During discussion with-Sr. DME
(Power), inter-alia told me that he will-be guided by rules, for which according to
him there is Personal Branch to guide him with rules. and if rules perm1t then he
‘may issue me- sick memo. As no Rly. Sick memo has been received by me, 1 made-
application to Divisional Railway Manager/l‘ insukia vide my apphcatlon dt.
12/3/93 (copy enclosed as Annexure — D) requesting him to look into the matter

'sympathetncally so that Personal Branch give rulings to Sr. DME (power)/T SK.

That Sir, it is now 51 lays already elapsed since 10/2/93 (the date of my
application asking for Rly. Sick memo) to 2/4/93 (the date of writing this letter),

a) Neither I have received Rly. Sick memo.

b) Nor received letter from Sr. DME (Power)/TSK stating that Railway sick
memo cannot be issued, quoting the relevant provisions of }rules if any
furnished by Personnel Branch as desired by Sr. DME (Power)/T SK,

¢) Nor recelved copy of letter, if issued by DRM (P)/T SK, addressed to me
‘with copy to $r. DMO (In charge)/T SK. dlrectmg me for medical
‘examination in ‘response to Sr. DMO Hn charge)/I‘ SK’s letter no.

H/93/TSK; dt. 24/2/93. ' \0\

w &{yﬂs



That Sir; 1n v1ew of circumstances mentioned abov'e,: I would request your
ma'gnanimity to -ldok info'the matter Sympatﬁetically s0. that I may geta Ra'ilwayf
sick meémo, as I am feelmg troubles which are required to be checked up so that 1
may obtain DFC, as I am always chenshmg desire to resume duty and fomWhlch'

act of your kmdnessl shall remain ever grateful to you.

‘With regards,

Yours faithfully,

‘Enclo: - As above

Dated: - 2/4/1993
Sd/- Biswanath Baner]ee,
Conﬁdentlal Stenographer,
Office of the DRM (Mechanical),
N.F. Rallway, Tinsukia

‘C/O — Sri Sudhir Ch. Banerjee.

Makum Junction, Digboi Road,

Near Assam Sahitya Bhawan

P.0.- Makum Junction, Assam

Pin - 786170
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Astber vas roceived by me on 20-12:88% The ADMOMIN mediselly exanined
o at oW residence on 2812-88 in refbrence to afwesaid lstter end

] fond ma glcknose in bed-ridden conditionis lb did not provid or aryenge |
‘proper medical attendmes and treatmont to mej rather gave me meroly a
| presoription dts 28-12-188i I requested the ARMOMIN to Lssus me‘aBly. |
| medical certifiogte olearly deﬁnu}g‘ the nature of the 11Inens and the &*
.. period for whiok vas lilmlytob
4 1 could have sitmitted Rly: mediosl certificate to my ccatroXling officer; - 9
‘but The AIMO told me that he would sulmit his madisal oxeminatias report ie
q.
E]

.,4
T e e el B G a7

%7 2812988 $0 ny Sontrolling effioar in refawonds to IRM (P)ts sald
Jstter, end that s why the ADMO/MIN did not give Rlyly medisal certificate |

ho o:npl?ﬂﬁed the term ® {diopathio * to me s there wes no causel Copy
“BE" Ris prosoription is encloped hnrewi.th*‘. It vas seen aly through wri-

Tl Tiwiay

~ whish AIMO certifisd my sicknaps ; but his letta contains adverse remarka
_ pgainst me, md swh advarse remarks were never comnloamd tome end X

tise gnd for the seke of justico, equity and good omunoo to’ & fond
" the edverse remsrks’ X nover told the AIMO that I wes not vl.ui.ng to wgo

' Mogpital/DIRTH S0, ADMOYa aforesald lattedocateins B0 aspects = me o~ |
"’ pest was about certifying of my sickness by him which is 1toelf pedisal. g:,E,
. oertificate in eubstence sd the othar aspect was sbout hig edverse remerk’

- oine I again deputed mepsenger to him at MIN Ry’ Hsalth Tnit on 1-1=189 l

' SSE————
~ of his presoriptions dated 41189, 27-1-89 md 21~1M9 =0 omlosad

P E =

3¢ - The Rly Admn’s took cogaimnce of my ai.oknosa v!.da DyR.M, (?)/rsx-s
lotter No's ES-B/334, dated 18-11-1988 by which alviesd me to report to -
A.WO/MJN & IMO/TSK for medioel exauination ( copy enclosed). The said

to perfom my duties mo that

to m also he told me bhat my case is en idiopathlo medisal case and ‘l";

then statament dated 2-2-2003 of Rly% with vhich enexed AINOMMN's lotter: |
Noi PAT/T/89 dti 28=1=189 sddressed to IRM (P)/TK (eopy encloged) in

l
I
l
l

had not been given reasoncble opportmity in the intarest of naturel jus= |

say ellopathic medicine from Rly% leaelth thit o to bo referred to NWEP

=t

agelnst ms which I do not aooeptie After having telon his pr'mrtbed modf=

elongwith B 10/- sent to Mnm es Dostor's fees with the requagt to oua ~

. mine me furtisr st home’s Ib told ths messenger to get me oheoksd up by

eivate dootor end retumed the Dootor's faece's
Ai  Copy of D' DN, Catia's medical certificats Aty 1-11~89 end coples

o

———

larov!.th?‘“
5. Copy of s B,Sen's modi.oal. cartitisate At 6-8-90 end OQpbu ot his
. preacri.ptions dat. 3-2-90 end 7-'7-90 ere enolosed herewith’ ’

contdlitvs 3

r
!
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e, " L‘ I - 6% Oopy of Ixe B,Son's medical certificats dated 28-12-H0 ad:oopins
. 2 . of hs presoriptions dated 28-8-50 end 25=12+90 are cnolosed harewithy:

‘‘‘‘‘‘‘

.74 Copy of Ir. DN, Cootie's nediosl oertificats dated 28-8-91 end copy
7 . . of his presoription dated 1-1-91 are enclosed herewithy :

—
s

the

84 Copy of Irs Ull.Singlts lmosopathlet sertificets defed 17:0-92 and
‘copy of his prescriptim glaguith copy of my spplication dti 18-0-1992
" ave gnoLosod horewlth § In my applicstion I had requested to direat na ,
to Riy, medical authority for patinlogical {rvestigation. to enzble ma to i
obtain DFC; I hed boen teon interview m 1859 by DL (C & W), seh |
ME (Pover)/SK mnd the Enquiry offiser ( 1%0% St P,G.Keshavand,the then . }
 APO/I/TK) o thay found me fit and 1 Was hald up for DAR enquiry in re-
~ forence 3 major penelty sheargesinot Nod BS=B/334, Aty 6-10-1919 for all=-
eged manthorised ebsance wis'«le 13688 and tho DAR enjuiry vas ldca
28.9-52 in which enquiry I attendedi Tho Gnuiry officer sutmitted his ’
DIR enquiry Tepart dated 29-9-% to the Disoiplinary euthority in Ostober
1R st l was not gupplied ¥ith copy of Enquiry offioar?s DR anquiry -
g ok ' - report elongwith Disoiplinery mtlcclty's order till filing of O.A, NOG-
T g 99 of 19% in tlo Hoatbls C,A,T,/Cuwehati Bench on R0-5-1994%. 8o, tho
K { period from 2845-9% to P0<5=199/ Was spent on wooomt of DIR enquiry pro=’

Cak R

e
o
T

TN AP

EE

,,
£
2

-
TS
S SR SRR AP

—-
-~
A

i i v L4 .
“" ' cosdtngs end after the DIR enquiry lwld.dn R3-H¢52 I vas not dlrested to

L B Ryt mediod euthawity for patholegiocl investigetion for obtalning D.F.0.

, 3: From $e2=43, I wep foeling 'paiffﬂﬁz‘oubha {n luubi = seoral rogion end
| o nogal troubless Losal Dii B.Sun wes oalled on 9b<93 wio attended me end
| b advissd ue fur Awther lnvestigation end troatmant by or thopoad g S =
e J;‘ : geon, Nowro Burgacn end ENT spaoidlist, Gopy of his aertifioatedty 9-2=
L v 93 is enolosed herowitll As I was vitlout saldry income for yoers, 80,1t
Y was not poesible e my pert to gov dons gush treatmenti SR ;

105 0n 10,2493, 1 requested for iswuo of Rallvay Bisk Hemo ( copy edolo-
2 ped)i - But I wes not fssued with Rlys Siok Memo 111 filing of 0.A. 99/94
i S 'fn Hon'ble GeAcT./Guwahati dus to DAR enquiry proceedings.finding no othe
q? : . alternativa,l sttended bofore 807 DMO/10/TSK @ 24-2+93 on the streagth
.. of IRM(P)/TK's lattor No' ES-B/33/, dt. 18-11-88 in reforence to which
N  ADMOMJW hed alreedy oxanined ms et owr residence et Maam @ 2812=
1 83 s mentioned on para 3 abovels Bat S0 IM0/1e ISk 414 not examine me
- as ha Wamt from me that thare vas disoliplinary grosecdings egainet me,

" DR enquiry Iold on 22932, Bnquiry officer eulmitted his report tobie-
ol for on 10-293 had

4 ot been Losusd to mei Hovever, Bric IMO/1a/ISK Lesued his letle® Mok

‘ H/93/TEK dte 24-2-93 to IRM (P) /TSK with the request to issus & frosh

e 1sttar (copy enclosed) |
( - " 41% - Thereafter, I had boen gubmi tting aplﬁuoatione,,irom time to time
% - to axthorttiss tIfiLiag of Ouhs “24/9 in Hoatble C.AT, Jousiahott @

;“8\ - " 2045:94 requesting for fssus. of Rly's Sick Mamoj but Rly'y Sick Memo was
% : : ' _

cmm’d:‘.,llﬁ




R
) ot
| - | |
et Lol to @6 tALL f311ng of Ouhs 99/9% due to disoiplinery woses= :

dings send hanos the disoiplinery proseedings ( Lo major penalty chergos= |
shaet No's ES-B/334 dbs 6=10-89 , procesdlrGs of DAL eaquiry eld on 28-9-
g2, Enquiry Offioer's DAR enquiry Yeport gt Rg=7-92 end the Disciplinery .
axthoriiy's order passed on tis erquiry report were zain matters i isaue
during sub«justice of O.de /9% Coplsn of my epplications dbe 12393,
2l T3y 29l 31=fu93, 22:0-03, 28123 ( 2 applioetions) end copies
of two XRay Toporta vequesting for isgue of Ry Slok Hemo, sutiitied to
entloritisy t11L filing of Oo4 99/9%,, @e e0losdd harewithie

2 Pria to filing of O,A, 99/94 @ 20-5-08 1 got almoked up by other
' Dostors’ Though I took thelr medicines, bt propsr further fnvestigation -
nd trestnoat oould not be done dus to Wy wute fingolel sceroity oa

eccount of without galery insome for yoarss Cordes of following medical -
doguments ore enclogod harewith% . ‘

@) Copy ot Wi 8,0, Jeinds medioa) inveetigetion avs 5593 1o
enclosed end be fomad ne \namality, s adviced to get done sam tests
‘md soncgeaplyld Ooples of sUIOErephy FOport, hoonograd report, wrine
rd sbool. report dbe 5=5-93, I-Rey report of P.P.sbdanen vy 5e5-93 ere
enclossd harewithi; o referred ms to IFl p.N.Patewery for velued opinton
md edviceld : - | v : ‘

B) Copy Of IF DN Patoucty' s preeoripia ati,- 6503 48 onaloseds

) Cogles of Aspup Medical Cotiego & Hospltul, Dibrugerh, Newo-
- dogy Dopttele preectiption dt. 105+43 we enclosed her Wi th '

-

d) COopy of ¥ M.M.l!udn's .praacftntiax, at, _‘3-95 12 sn3loend

: Npicetele ‘
lerswithyy He opingd the yroblea mey be welessde wviften vexvivesslo sa
tho bk side of ke progeription’ . o A

e) topy of Dr. Satyajyoul Duttate presortption at, 10-5-9 18 :
" enolosed; Id wrote NS (L) sinusitios on the back o;f'tha..ptawripti.m%‘._i

| £) gy of D Sheabeau Tntiker'o W—g'_&g o
¢luged T e— l
Oopibu of X-Roy report of 1./8 epino a8 POF edvico of Méﬁ/_DﬁtT ad oo

of X-Ray report of P.N.S, as per divice of Ie Batyejyobl Dutta hed bid .
. enclosod with zy epplication dte 2812493 ' - \

Contdaes 05‘
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asaed his oraar ma 8.8+95 on Ouhe '
1 hod gumitted certifiad

on 19-10-%:
30-10-95 to 0 (M)/fac. '

®/9L md wdar mbwma
applica ation dte

of ‘the ormr with oy

I Wuld !'Nuea‘b your mouy

e
By anti e

Ak ing Lngca

" jiiuhvogwds 3

pated 1= (& {1, steron, 2004
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Refore the Central Administrative Tribunal: Guwahati Bench

0.A. No. 33/2006

B.N. Banerjee
_VS_

Union of India (N.F.Rly.)

SYNOPSIS

The applicant is working as 2 confidential
stenographer in the office of DRM (M) N.F.Rly,
-Tinsukia since ?wLDurzno the period from 31.5.88

N s e

Whe applicant was sick and remained absent
with prior application. ADMO/MNIJ although examined

the applicant in his residence but did not issue medical
fitness certificate for resumption of duty.

On 6.10.88 a major charge sheet was issued

imputing unauthonsed absence from [8.6.88 agamst

2 whx:_:];_fhe apphcant submﬁted defence statement but

enquuy officer was appointed on 29.8911e. after about

B
b s

3 years of issuing charge sheet.
“ 777 On 28.9.92 a summary enquiry was held in
" violation of DA Rule, 1968 but no enquiry report was
- supplied nor any action was taken on the other hand
‘ salary of the applicant was stopped since the month of
August, 1988.
The applicant filed O.A. 99/94 wherein the
ordet-dated,8.8.95 this Hon’ble Tribunal directed the -

authority to consider the case of the applicant.



o}
e

A \
Thereafter DME/TSK appointed a Board of Enquiry to
. 17 0a4"
hold fresh DRA. — 9\/-;@,«%4/(‘ J> 6o oeﬁkv ’M.A-), o })ﬁ‘ﬂ
DC On 19.3.97 applicant filed 0 A. 60/97 inter-
¢ T

alia praying to allow the petitioner to resume duty as
é ©/6L7 because during the period 1993 to 1998 several
A representations were given to the Railway Authontv for
issuing medical fitness certificate W1thorut which the
applicant could not resume duty.

On 4.2.2000 Hon’ ble Tribunal in O.A. 60/97
directed the respondent to consider the representatmn of
the applicant within 3 months. '

DME/TSK as disciplinary authority by order-
/05 dated 12.6.2000 imposed penalty of remo'v*al from

service. Against this order applicant preferred an
w

A'\ Le- appeal. The appellate authority by order-dated 9.12.2000
9}” modified the punishment reducing the aﬁlicant toJ
moe =t

lowest stage of pay with a condition to produce thh
e J
medmal cert1t1cate for the whole penod The apphcant

4 ~.

preferred a revision petition to the appropriate

authority, which was not disposed of for long.
At this stage the applicant W
D Kk ) o .\)'}whlch was finally disposed of on 27 .2. 04 The Hon’ble
(),O\O? _~Tribunal disposed of the O.A. 290/2002 with the
/ direction to the applicant to produce all hls relevant

certificate only for the period from 1988 tlﬂ filing of
E).A. 99/94 and the respondents to take a decision within
;ne month. ‘

The Hon’ble Tribunal further directed that,

thereafter the applicant would be allowed to resume



duty and the intervening period would be decided as per
observations made above etc.

-vide Annexure-‘L’ at page 42 & 43

On 18.3.04 representanon made by the
applicant to the DRM (M) with @ the 1 televant documents
as directed by the Hon’ble Tribunal.

-vide Annexure-"M’ at page 44-48

On 25.5.04, the applicant resumed duty on
L_.__...—*~
receipt of duty fit certificate from CMS/DBRT dated
23.4.04.

-vide Annexure-‘N’ page-49

Submissions -

(1). The Respondent authority although allowed.
the applicant' to resume duty on 26.5.04 but no
consideration has been made regarding past dues w.e.f.

August 1988 till 25.5.04,

‘,_,.—""

(11). The applicant was sick from 31.5.88 to 2.6.8§
when he remained absent subrﬁi_tting leave applica}tion
bi;——h; could not résume duty as m;.dlcal fitness
cte?ﬂﬂcate was not issued to h1m by the appropnate
authonty and thereby he was restrained to resumg_igiy,
on the other hand his salary was stopped without puttm)g
the applicant under suspension thus this condition was
contmumg for about 12 years during that period
although a DRA enquiry was held tn violation of the
Rﬁle; b-ut. the itl;atter was kept in abeyance till 2062 and

only after the order of this Hon’ble Tribunal the



disciplinary authority imposed penalty by order dated
12.6.2000 and the appellate authority by 9.12. 2000

mgdxﬁed the pumshment to lowest stage of pay thh the

absurd cond1t1on of producmg medical cernﬁcate of 1ast
 —T i

)
?}i 12 yeats wh1ch was not possible as because apphcant
was s1ck for 2 months only in _1988. However the

&Hon bie Tribunal was kind enough to remove ti the said
__—~

absurd condition and asked the apphcant to produce

et —

-
(111). Undes the aforesaid position the authority by
their action forced the applicant to remain out of duty
without any pay for about 12 years duning which period
the applicant was not gainfully employed in any j0b

\

which also he cannot.

(iv). The applicant is entitied to full back wages
with 31l increments and revision of pay scale, as there

was no fault on his part under FR 54-A & B.

Vide grounds for relief at para 5.1 to 5.10

Decision & Law :-
FR54A&B

AR5 SE2ET0

AIR 1991 SC 1450

1994 (Supple-3) SCC 671
1998 (1) GLJ 336

2006 (4) SCC 733

AIR 2006 SC 2304
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T Qr:.g:mal Application No.____. 55 /04
Q_...: | | BN

l a) Name' of"t,he ,Applicant:-(b B omen
b) Respondaints:-Union of India & Ors.
‘¢ No, of Applieant (S) 2w
’2:.4i ~Is the applieatiion is the proper formi- Y’es/ﬂ‘l/Y
3. Whether name & description.and address of the all the papers bcen
- furnished in cause title %= Yes //Qg;-
4, .Has thg appli'cati‘dn been duly signed and verif ied 2= Yes //N/

5. Have the Oopms duly signed - Yas /N0, |

6. Have sufflcmnt nu"wber of copies of the appl:.catlon bezen filed 'Yes//N/’
7 _Ithether all the annexure pmsea aro mpleaded s Yes/

" 8. Whether Embltsh t‘aanslatton of ducoments in the Language ‘- Y}/,N/'

4"{9.,.-’; lis the appllcatlon :.s in time 2. Y\.s//w '

10. _Kzs the Vokatlatnama/Memo of appearance /Authorlsatlon is fLLed'Yn.ﬁmﬁ
11} Is the appllcatlon by IPQ’BD/for Rsi 50/..;)\/6@B Q‘Dlﬂf

12,) Has the- aypllcatlon is naltanablo $ Yes. iNo‘ . S
13, Has thsz Imr‘ugned order orlglnal duly: attest sd baen fllad Y(.s'/"/j}w/'

14, Has tha. legxble copies of the annexur»a duly at‘t@sted filedsYes; No’

15, Has the ‘Index of the ducoments been filed allwavailable .-YesN
16, Has the required number of envoloped bearing full address of the
" rcspondants been fileds- ~Yas/ :
17, Has the declatat:x.on as. rcoulrad by jtam 17 of the form.Yes //No,

.18, #hether the relisf sough for arises out of the Singles Yes//NG?

19, Whether mtcrm relief is prayed for i= Yes//No/

20, 1s case of Gondonation of deloy is f jled is it Suppo:t:ted .-Yes/ﬁﬁ»
21, Mhether this Case can Be heard by Slngle Bench/ Bivision—Bereht

22, #ny other pointd - r—
- 23, Result of the crutiny with_ :mxt:.al We Scru‘t:my Clerk: ,
S\ C&@ MaNeuw G W
SECTION CFFICER(J) - DEEUTY REGIST
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IN THE CH®N A S TR/
i . *L'- W‘-“hit‘ Bem

O.A. No. 35 /2006

Shri Biswanath Banerjee

-Versus-

Unton of India

Q
<

TIVE TRIBUNAL

. Applicant

Represented by the General Manager

N.F. Railway, Maligaon & Ors.

... Respondents
INDEX
Si.No. Particulars Annexure Page no.

1. Application & Verification — b= 17
2. Certificate of Appreciation -

dated 29.7.85. A 18-
3 Letter dated 18.11 88 issued

by the D R M (P), Tinsukia. B B 1
4. Charge sheet dated 6.10.89 & 20-22
3. Defence statement submitted B

by applicant on 3.11.89 D ©23-2%
6. Order dated 2.12.96 appointing v.

Board of Enquiry. E 28
7. Letter dated 10.12 .96

regarding DAR, enquiry. F 29.
8. Judgment & order dated

4.2.2000 passed in O.A 60/97 G 20 - 34
9. Order dated15.3.2000 pass by

Hon'ble High Court in

W.P (C) 1166/2000 \ H 35- 2%
10. Order dated 12.6.2000 of

| DME, Tinsukia. I 28 - 39,




11.

13

14.

[ =
L

Order dated 7.12.2000
Of DRM (P) Tinsukia,

N.F. Railway. 1 40
Order dated 22.1.2001

Of DRM (P} Tinsukia,

N.F. Railway - K 4|
Order dated 27.2.04 passad “
By CAT in O A. 290/2002 L Lo-h3

Applicant’s representation
Dated 18.3.04 v hua- A8
Order dated 235 5.04 |

For resumption of duty. N L9

Filed by:
J.P

Advocate %61 ZS
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IN THE CENTRAL ADMINISTRATIVE TRIBUNAL
GUWAHATI: BENCH

(An application Under Section 19 of the Administrative
Tribunal Act, 1985)

0.A. No. 3’);' {2005

in the Matter of -

Shri Biswanath Banesjee,
S/0. Late-Sudhir Chandra Banerjee,
Makum Junction, Dipboi Road,
P.O. Makum Iuﬁctian,
Dist. Tinsukia, (Assam)
Pin-786170
...... Applicant
-Versus-
1. Union of India,
Represented by the General Manager,
N.F. Railway, Maﬁgaon,
Guwahati-781011.

. The Divisional Railway Manager,

s

N.F. Railway, Tinsukia,
P.O. Tinsukia-786125.

3. The Sr. Divisional Mechanical Engineer,

N.F. Railway, Tinzukia,
P.O. Tinsukia, Pin-786125.

R s vwoama th @W
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4. The Divisional Railway Manager(personal)
N.F. Railway,
P.O. Tinsukia,

... Respondents

Details of Application

1 Particulars of the order against which the Application 1s

- made:

a) The application is directed against the illegal and
arbitrary action of the respondents in not granting backwages
to the applicant for the period 1088 till resumption of duteg in
view of the order dated 27.2.04 passed by the Central
Administrative Tribunal, Guwahait Bench, Guwahati in O.A.

no. 280/42.

2 Jurisdiction:

The applicant declares that the subject matter of the

application is within the jurisdiction of this Hon’ble Tribunal.
3. Limitation: ’
The applicant declares that the application is not

time barred and well within the period of limitation.

4 Facts of the Case:

4.1 That the applicant is a citizen of India and permanent
resident of Makum Junction Town, District of Tinsukia in the
State of Assam and as. such he iz entitled to all the rights and
privileges puaranteed under the Constitution of India and the

lawsz framed there nnder.

4.2 That the applicant is an employee of N.F. Railway,
appointed on 22.7.72 as a stenographer and posted under the

lf;

W MM/‘% &b M\o%f}&/




Works Manager, NJF. Railway, Mechanical Workshop,
Dibrugarh. The applicant in the same capacity was transferred
to Tinsukia. He got promotion as confidential stenographer and
was posted in the office of the DRM (Mechanical) N.F.
Railway, Tinsukia, w.e.f. 8.8.80 vide order-dated 7.8.80. The

applicant was confirmed in service w.e.f 1.1.82.

4.3 That the applicant while functioning as confidential

stenographer had to work under DME (carriage & wagon) and
also under DME (Power) and other officers including DRM,

Tinsukia as and when assigned, consequent, to which your -

humble applicant had to discharge heavy work load

continuousiy for hours together even after schedule office

“hours. Inspite all physical and mental strain the applicant was

discharging his duties very diligently and sincerely without
consideration for his comfort and health for which he pot
admiration of the officers. The applicani for his dutious,
sincerely and hard work received certificates of appreciation
from the than DRM, N.F. Railway, Tinsukia dated 29.7 85.

A copy of the certificate-dated 29.7 85 is

filed hereto and marked as Annexure-‘A’.

4.4 That the heavy work foad as confidential steno for
many years casted bad effect on the health of the applicant as a
result of which vaﬂohs complicacies and diseases raised their
heads viz; hypertension, vertigo imflamation, burning pain in
the abdomen, backaches etc. since July, 1986. The applicant
also had to undergo appendix operation at Dibrugarh, Railway
Hospital on 14.5 86.

45 That when the cumulative effect of various ailment

brought down the applicant into bed ridden condition then

W&Mwaﬁ Vé%-ﬁvg&
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under compelling circumstances he remained absent from duty
after 30.5.883 on medical ground and submitted LHAP from
31.5.88 to 2.6.88 and there after also he had been applying for
leave in peace meal to DRM, (Mech), Tinsukia in the fotlowing

manner:

a) Applied for LHAP on or about 6.6.88 for leave from
3.6.88 t0 17.6.88. o

b) Application dated 23.6.88 for leave from 18.6.88 to

24 6.88.
c) Application dated 6.7 .88 for leave from 25.6.88%.

The applicant being in bad ridden condition
submitted aii the applications through messenger and so after
2/3 days of sending last leave application he could learn that

his prayer for leave was not sanctioned.

4.6 That. on 20.12.88 the applicant had received the letter
dated 1§.11.88 from the DRM(P), Tinsukia under the subject:
unauthorised absence and contended inter-alia follows:- “It is
seen you have been absenting w.e.f. 18.6.88 on the ground of
illness without producing any medical certificate, so you are
advised to report to ADMO/MIN or DMO/TSK for medical

examination.
A copy of the letter dated 18.11.88 is filed
hereto and marked as Annexure-B.

4.7 That the respondent authority instead of providing

proper medical treaiment to the ailing applicant opted to issue
a charpe sheet dated 6.10.89 on the purported charge of

unauthorized absence from 18.6.88. The applicant on receipt of
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the charge sheet submitted his defence statement vide letter

dated 3.11.89 denying the charpe.

A copy of the charge sheet dated 6.10 89
and defence statement dated 3.11.89 are

filed hereto and marked as Annexure- C &

D respectively.

4.8 | That m the n1eant1me the salary of the petitioner was
stopped without any vahd reason. It 1s pextmcnt to mention
that the applicant was neither suspended nor he was allowed to
resome duty. In such a position after a long pap by letter dated
4.9.92 the Enquiry Officer so appointed by the department
informed the applicant that the DAR enquiry would de held on
28.9.92 in his chamber at 10 hours and the apphcant personally
appeared before the Enquuy Officer. When the enquiry was
held it was held in a summary manner without following
procedures as fequi’red under the Rules and principles of

natural justice.

It is note worthy that the enquiry report was not
supplied to the applicant prejudicing him to represent against
the enquiry report dated 29.9.92. Thereby, the respondents
~have committed gross irregularity and violation of the rule 12
of the DAR rules.

After conclusion of the purported BAR enquiry no
turther action was taken and the position of the applicant

remained uncertain.
4.9  That under the aforesaid circumstances the applicant

had preferred the O.A. no. 99/94 before the CAT Guwahati on

20.5.84 contending inter-alia that he had beén suffering from
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various ailment since the month of May, 1988 and getting no
result in allopathic treatment the applicant resorted to
homeopathic treatment whereby he got good result. But, the
railway authority did not sanction leave onm the ground that
homeopathic treatment was not recognized under the Railway
Rules and circulars. Further, grievance raised about non-
receipt of copy of EO’s DAR enquiry report dt. 29.9.1992 etc.
etc. The applicant in O.A. 99/94 sought reliefs namely,

(1) To provide adequate and effective medical treatment etc.

(i1) To regularize the period of absence from 3.6.1988% till his

resumption to duty treating the period on leave.

4.10. That the Hon’ble Tribunal while disposing of the
Q.A. no. 99;"94 vide order dated 8.8.95 was pleased to observe
that applicant was not terminated from service at any point of
time nor the disciplinary enquiry resulted in any order adverse
to the applicant and while holding so, the Tribunal came to the
conclusion as follows:- |

* . in the péculiar situation where he is neither on duty
nor his services are terminated what the respondehts should do
or the applicant should do is a matter for those parties to

consider”.

411 That thereafter surprisingly the DME. N.F. Railway,
Tinsukia ie. Disciplinary Authority vide ofder dated 2.12.96
appointed a Board of enquiry to hold fresh DAR, enquiry
denovo against the applicant and it was also clarified by him’
by his snbsequent letter datedllﬂ_lz_f)t‘): that DAR, enquiry
would be held in reference to the charge sheet dated 6.10.'89

which meant second time enquiry de novo on the same charge.

\ B s amatk 'Kbma#ﬁ"u



",

’f R
N

N

Copies of the order dated 2.12.96 &
10 12.96 are filed hereto and marked as

Annexure-E & F respectively.

412 That at this juncture your humble applicant again

approached this Hon’ble Tribunal and filed the O.A. no. 60/97
on 19.3.97 seeking relief for quashing the annexures 7 & 8§
letters and further to allow him to resume duty, to treat the
period from 18688 as on duty and other consequential

benefits.

4.13 That while 60/97 was pending adjudication DRM (P),
Tinsukia, vide letter dated 1.7.97 communicated cancellation of
the Board of Enquiry', dated 2.12.96. The ‘DRM (P) in his letter
dated 1.7.97 made the observation to the effect that before
finatizing the case an opportunity should be given to Sri B.N.
Banerjee, confidential steno to represent within 15 days as to .
why he could not be taken up for misconduct remaining‘
unauthorized absent from duty w.e.f. 9.7.88 with violation of

Rule 3(i)., (ii), & (iii) of Railway service conduct Rule.

4.14 That the O.A. no. 60/97 was finally disposed of on
4.2.2002 upon heating both sides and while disposing of the
O.A. no. 60/97 the Hon’ble Tribunal held that from the letter
dated 1.7.97 it appears that the Disciplinary Authority came to

the conclusion that the disciplinary proceéding initiated against

the applicant was ~ defective. However, the authority
contemplated a fresh proceeding and for the purpose the
épplicant was given an opportunity to prefer a written brief
within 15 days for consideration before finalizing the
disciplinary proceeding. It appears that the guestion before the
disciplinary authority was that whether the applicant could be

charged for unauthorized absence from duty after expiry of the

MW"\M »cth M&W
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period of leave applied for and ultimately directed the
applicant to submit a representation to the competent authority

within a period of one month from the date of receipt of the

order and the respondents shall communicate a speaking order

- within a period of 3 months.

A copy of the judgment and order dated
4.2.2000 passed in O.A. no. 60/97 is filed

hereto and marked as Annexure-G.

4.15 That thereafter the applicant preferred W.P.(C) No.

1166/2000 before the Hon'ble High Court assailing the

aforesaid order of the Tribunal passed in O.A 60/97. The
Hon’ble High Court vide order dateMd the
findings of the Hon'ble Tribunal and directed the applicant to
make representation before the RaiIWay authority within a
period of 3 weeks and further directed the authorities to
finalise the proceedings within 6 weeks of submission of the

representation by the applicant.

A copy of the order-dated 15.3.2600 is

filed hereto and marked as Annexure-H.

4.16 That as per direction of the Hon ble High Court your
humble applicant submitted his representation dated 17.4.2000

before the respondent authority. On such representation being

‘made the authority did not take into consideration the various

contentions made in the representation and passed a non-
speaking order dated 12.6.2000 holding that the applicant was
not at all willing to abide by the Railway Rules, and lawful
instructions of the authority thereby violating the Railway

Service Rules, 3(i), (ii), & (111) of 1996 and hence came to the

Blena Mv@.‘pﬁ B ﬂmwﬂf?&m
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conclusion in terms of Rule 301 (6) R.I. and 5(10) R.I. and

imposed the penalty of removed from service w e f. 12.6.2000.

A copy of the order dated 12.6.2000 is

filed hereto and marked as Annexure-]

4.17 | That the ﬁpplicaut being aggrieved by the removal
order preferred an appeal dated "1.8._2000' to the DRM, N.F.
Railway, Tinsukia, who is the appellate . authority. The
applicant in the memo of appeal prayed for setting aside the

order of removal and to allow the applicant to resume duty.

The appellate authority by order-dated 7.12.2000
modified the order of punishment by reduction to the lowest.
stage in applicant’s present pay scale with adverse future
effect. Further, the DRM (P). Tinsukia, who communicated
appellate authority’s order in his letter no. ESB/334 dated
7.12.2000 and in its said letter advised the applicant to report
to the office within 15 days from the receipt of the letter with

proper medical certificate covering the period.

A copy of the order-dated 7.12.2000 is

filed hereto and marked as Annexure-J.

4.18. That the applicant begs to state that the order of
appellate authority does not contain the period for which the
applicant has been asked to produce the medical certificate,
which shows that how whimsically and with pre-conceived
mind the appellate authority pave its findings. Under, such
circumstances the applicant made a representation on 16.1.2001
before the appellate authority seeking speaking order/
clarification of the order dated 7.12.2000.

Td stdmnad o
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4.19 That after receipt of the tepresentation DRM (P),
communicated the order dated 22.1.2000 directing the applicant
to report to the office within 15 days with proper medical
certificate covering the period etc. and it was added that if the
applicant would not report for duty within 15 days with
medical certificates covering the period as per direction it wiil
be presumed that the applicant 15 not willing to report for duty
and the order of penalty as passed by the disciplinary authority

would hold good.

A copy of the order-dated 22.1.2001 1is

filed hereto and marked as Annexure-K.

4.20 That the applicant remained aggrieved preferred a
Revision application dated $.3.2001 before the General
Managéf, N.F. Railway, Maligaon, but that revision application

was never disposed of

4.21 That setting thus, the applicant preferred the original
application no. 290/2002 before the Central Administrative

Tribunal, Guwahati Bench, seeking the following reliefs.

- (1) Setting aside the order of the respondent no.2 the
Appellate Authority issued undef no. ES-B/334 dated 7.12.2000
and the order no. ES-B/334 dated 22.1.2001; and the order of
removal from service dated 12.6.2000 passed by the respondent

1no.3.

(i1) To set aside and quash the major penalty charge

sheet dated 6.10.89 as invalid and void ab-initio.

(111) To direct the respondent to allow the applicant to

resume duty without imposing any condition.

M%&ﬁ '\Bmmtg,&z,
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(1v) Directing the respondent to treat the period from 18.6.88
till resumption of duty as on duty and to give him all
consequential benefit the applicant is entitled on the law and

equity.

(v) To pass any other order or orders as deem fit and proper by

the Tribunal.

4.22) That t\hel said O.A. no. 290/2002 came up for final
hearing on 27.2.04 and Waé disposed of on the same date. The
Hon’ble Tribunal after hearing the rival submissions of the
parties disposed of the same with a direction to the applicant to
produce all his mcdiéa}. certificates from 1988 to till the filing
of O.A no. 99/94. It further directed that the same shall be
consirdered by the respondents and a decision would be taken
by them within one month from the filing of the certificates.
Thereafier, the applicant would be allowed to resume duty and
the intervening period would be decided. The Hon’ble Tribunal
in its order-dated 27.2.2004 directed the respondents to take a
compassionate view to the rights of the applicant however,

terminal benefits are concerned.

A copy of the order-dated 27.2.04 paésed
by the CAT is filed hereto and marked as

Annexure-L.

423 That aftery receiving the certified copy of the order
dated 27.2.04 the applicant moved the representation to the
DRM (Mechanical) N.F. Railway, Tinsukia, dated 18.3.04
praying for resumption of duty. '

A copy of the representation dated 18.3.04

is filed hereto and marked as Annexure-M.
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424 That ultifnateiy vide order-dated 25.5.04 issued by

the DRM (P) N.F. Railway Tinsukia, the applicant was allowed

to resume duty and was asked to report to senior DME/TSK for

his further duty; and /e opplicond weavomed duky o 26504 fuy
A % o Thes ovelir i« 25504 A5 pld hoct— an arnnwon- M. o

4.25 That the applicant begs to state that the Hon'ble CAT

while disposing of the O A no. 290/2002 has not specifically

directed that how and in what manner the back wages Of, the

applicant would be consiéered by the respondents. However, it

15 fmbﬁg}ator}f on the part of the Tribunal to direct the 7

respondents as to the entitlement of the back-wages.

4.26 -‘That the applicant begs to state that since he was put
off the duty several annual increments was accrued and there
was Revision of pay scale on the basis of the recommendation
of the last Central Pay Commission; moreover the monitory
benefit under the scheme of Assured career progression (ACP)
was also accrued and the applicant now deserves to be

considered for all those benefits in computing the arrear dues.

4_2?). - That the applicant begs to state that the
circumstances which culminated into the non-resumption of
duty by the applicant will reveal that it is the authority who
have not allowed ‘the applicant to resume duty. In that view of
the matter the rule of no work no pay would not be applicable
here as the e;'nployee. 1.e. the applicant. although was willing to
work but was kept away from work by the authority for no fault
of his which amounts to forced absence. Hence the applicant is
entitled for back wages treating the intervening period from
19%8-1994 and from 1994 to the date of his resumption on duty

i1 service on 26.5.2004.

B iswanath B Avparifon
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428 That the applicant under the aforesaid position has
approached this Hon’ble Tribunal for redressal  of his

grievances.
5. Grounds for relief with Lepal provisions:
5.1 For that the principle. of no work no pay is not

applicable in the case of the applicant as he has on several
occasions approached the respondent authorities for resumption
.of duties. But, it is the 1espondent authorities who have forced
him in ab:;cntmg from duty. In that view of the matter the
applicant is entitled for the service benefxt:, for the period from

1988 till 1eaumpt10n of duty on..

5.2 For that the Apex Court in Union of India -Vs- K.V.-
Ianakiraman‘.repotted in AIR 1991 8C 2010 has held that rule
of no work no pay is not applicable where the employee
although was willing to work but was kept away from work by |

the authority for no fault of his.

5.3 For that the only charge brought against the
applicant was for unauthorized absence and not for any other
misconduct and that the long period since, after the period of
absence by leave application was spent due to pcndehcy of the
DAR enquiry/disciplinary proceeding and ddatory tactics
tesorted by the concerned officer at different stages. So the
applicant cannot be held responsible in any way for long
pendency of the matter. In that view of the matter he 15 entitled
for the back wages for the period from 198% till resumption of

duty.
5.4 For that the Raﬂway Authority since inception of the .

present tangle instead of providing proper Medical treatment to

the applicant for the ailments suffered by him, he resorted to

B wwﬂj‘ﬁ R dorarten
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punitive action viz, issuance of charge-sheet, non-payment of
salary, non-sanction of medical and other leaves and keeping
the whole matter in abeyance indefinitely. From a bare perusal
of the entire aspect it 15 crystal clear that it is the authority
who has caused the applicant in absenting from duty and in that
view of the matter the applicant is entitled for back wages from’

the period 1988 tili i'esumption of duty.

5.5 For that - ﬂlﬁ applican* approached on several
occasions to the R.sulwav Medmal Authouty to obtam duty-fit
certificate (DFC) but the same was avoided or in other words
not given to the applicant showing procedural technicalities
which prevented him from resumption of duty. Hence, the
applicant 1is Entitled for the back wages as he was always
willing to work, but it 13 the authonty who did not allow him to
resume duty.

5.6 For that the scrutmy of the entire aspect, which"
culmmated into the present feature, will show that the
imposition of penalty was not attributable to any cucumstance
which was beyond the control of authorities. Rather, it was
sheer neghgence and carelessness on the part of the authorities,

which prohibited the applicant from resumption of duty.
5.7 For that, if the back wages shall not be granted to the
applicant it will be violative of the provisions of Article 21 of

the Constitution of India.

5.8 For that, due to the illegal action of the Respondent

‘authority the petitioner was deprived of the several annual

increments, revizion of pay scale .-on the basis of the

recommendation of the last central pay commission and also
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the monitory benefit under the scheme .of Assured Career

Progression (ACP).

5.9 For that, during the period from 18.6.88 to 17.9.99
the applicant was absent from duty due to sickness with
intimation to the authority and on 18.9.92 he reported to DME
/C&W for referring him to railway medical authority enabling
to obtain duty fitness certificate (DFC); and from 18.9.92 to
9.2.93 his joining duty/non-issuance of DFC was deferred on

the plea of holding DRA Enquiry.

5.10 For that, the applicant iz entitled to all arrears of
salary and allowances from 18.6 8% till 26.5.2004, when he was
allowed to resume duty.

/

6. Details of Remedy Exhausted:

That there is no other alternative and efficacious
remedy available to the applicant except invoking the
jurisdiction of this: Hon’ble Court under Section 19 of the

Administrative Tribunal Act, 1985,

7. Matters not previously filed or pending before any

other court:

The applicant further declares that he has not filed
any application, wrif petition or suit in respect of the subject
matter of the instant application before any other court,
authority or any other bench of this Hon’ble Tribunal nor any
such, application, writ petition or suit 15 pending before any of

them.

8. Relief praved for:-

Under the facts and circumstances stated above in

this application the applicant prays for the following reliefs:-

. V%kjswﬂ—ncvﬁ Qmm‘/’;}/‘;“
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g.1 Directing the fespondent to treat the period from

18.6.86 till resumption of duty as on duty.

8.2 ' Directing the respondent authorities to pay all
arrears of salary and allowances from 186 88 till 26.5.04 by
giving effect of his due increments Revision of pay scale and
benefit under Assured career progression (ACP) scheme. .
£3 - To pass any other order or order as deem fit and

proper by the tribunal.
2.4 Cost of the case

9. Interim Osrder

Pending final decision of this application the
applicant prays for an interim order directing the respondents

to make payment of rupees one lakh to the applicant.
10. Application is filed through advocate.

11. ~ Particulars of L.P.O.
IP.O No:- 26G 219044

Dt. Ofxs:'ue 301 0¢C.

G PO -
&MM
e L CAT GLULM

Issued fro

Payable at:- DY: Q’“?S

12. List of Enclosures

As stated in index.



Verification

I, Shri Biswanath Banerjee, son of Late sudhir Chandra
Banerjee, aged about 54 years,. working as confidential
sienographer, N F. railway, Tinsukia, do hereby verify that the
statements made in paragraphs/t-49 4.2 9026 ¢ 57 are true to my
knowledge and those made in paragraphs 96,910, 4.1, 9.13 4,27 /) Ate

true to my information derived from records and the rest are

" my humble submissions before this Hon’ble Tribunal.

I sign this 2ot day of January 2006 at Makum

Date:
Place: Makum Jn.

Dist. Tinsukia

Brons )%&i% @M”"?’“'
M@%W~
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‘ To: o NP
E The Piv@isiohal Mech.Engineor(Caw),- S e
. N.E.Rly./Tinsukia, S SN
Sir, ke 5
\ Ref:- Major Penalty chargesheet - .-
No,ES-B/334, dt,6x 10,89
issued to me by you.
1.  With profound respect aznd humble submissitii, I beg !

to state that I have received the abdva chargesheet on
27,10.89 at about 14 hours, and 1t is noted that I have
been charged with unauthorised absénce from I§/6/88°

1t will not be wise to term my abserice as unatithorised,
¥kxenars because I applied for leave as follows:—

(1)  Applied for LHAP from 18/6/88 to 24/6/68 -~ Sont thros
Sri C.L.Bardhan, Peon of our office who Came
- to my house on 23/6/88, ' :

(1) Applied from 25/6/88 to 8/7/88 on 6/7/88 13 ref. to
your letter No,ES/B-334, dt,30/6/88.~ Sent thros
my brogher., , U

23  Thereafter I coudd not apply for. any further leave,

and the reasons which led me to remain absent#fxom duty

are indicated below :- - ORI

: . :.,v(“',z,_l-'.-, .z
2.1, From previous prescriptions ofu:RYly. meddical, 1t will '
be s¢en I had besn given treatment of chronic amoe—~ !
blasis from 1979 to 1981, 5 e

2.2 I attended AMO/MIN on 11/12/8) for pain on left hypo-
chondrium, ‘ L

2.3. Being unsatisfied with treatment; I got private

: . X~Hayed on 28/11/82 and pathoxngy;as abddméq Koch,

: I T,

2.4. I was referred to DMO/DBRT on 6/12/82 aléngwith
AMO/MIN's report, - I attendad DURT Hospital. on 7/12/82
whefe I havae been jexamined by DMO Laskars Dr., Newar, e4
etc. and they saw my X#Ray re orb. and. examined my
stool and urine on 8/12/82. Dy, Newar repoited that
clinically. I do not seem to be a patient of Kochis
abdomen, and- as they found RWO ovum; so, I was pres~
¢ribed the treatment of helmenthiasis,iahd xeturned
me to AMO/MJN with the instruction to come after one
month for X-Ray examination, fccordingly I took .
treatment of helmenthiasis, but na RWO was. évacuated,
I was X-rayed on 19 10/1/83 of my UeGoT, Ter and-
reported as NAD (whereas in the -Ray 4t4s seen
stomach contraction and duodernn cap cannot-be visiua- .
lised), appendix portion wgs not X.Rayed:(In the .
meantime on 17/12/82 I gbt stool‘examtnééfgfivately

»

and nothing abnormal found about amobiasit

2:5. On 13/8/83 severe pain in sacra-joint felt, So,
private Dr, was consulted (as Ry, Dr, was not avai-
lable) who advised me to de {-Ray, However, on
availability of AMO/MINM, he examined me on’ 15/8/83, :
prescribed and allowed bed rest.L . On' 22/10/83°1 .
attended ANMO/MJN for the 'same trouble, who examineod
me and prescribed medicines,

Certified to be tiruz copy
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2.6, On 15/3/84, 1 rdported to AMO/N  Lur the same trouhble, i
and roforrod to UMO/DBRT,.and remalned in the hospital
from 16/3/84 to 26/3/84- Stocl and urine were examined

on'17/3/84, In urine calox was found and stool NAD,
but no amogba. As no fruitful rasult was forthcoming,
as per advice,of Dr, Newar my stcol was examined on
22, 23 and 248/84 and vag, coll & AWO(4) was soen

2.7. After examination also in DBRT hospital bloddfwasfcoming

With stool, So, on 28/3/84 I attended AMO/MIN“for ' - .
abdomen pain who examined and prescribed and advised me 4« ,

- to take ‘much water : : | -

2.8. On 8/9/84 1 reported to ADMO/MIN For' the same

. trouble
who examined me and prescribed medicines, :

NB:~ So far B/P had been chacked by 411 the Doctors at
every time and found normal; and. as such no men-—
tion made in prescriptions. )

N
°
0

On 20/2/85, I attended AMO/MJIN for the same trouble and
I was referred to BMO/DBRT on 21/2/85, DMO/Dr.Bordolos
examined me, who recorded B/P as 160/100, I told him
that B/P may bo for original trouble, But he prescribed
B/P medicines, My nose was checked by the specialist,
my anus was checked by the surgeon and found fissure
with piles and prescribed medicines. I was under sick

from 18/2/85 to 24/3/85. (Original records solzed by
IUAO/%&TN) . o .

o

2,10, I reported to ADMO/MJN on 15/2/¢6 for the .same. trouble
who diagonised me as chronic amoblasis’ and prescribed
medicines. ADMO/MJINbn 18/2/86 investigated me in details
and prescribed medicines for the same. troubles.. As .
prescribed by ADMO, I purchased one of the .medicines
Polyzyme from market, ! ol Ce e

| As I was not satisfied with the trestment; so, I
exmined my stool and urine privately in the Presidential
Clinic and Assam Laboratory;on 8/3/86 and no tmer trace of
aBeeba was found, I showed both the revorts to ADMO/MIN to
T+ A.%hakraborty who told me' he does not believe these
‘reports. That is why, ADMO/MJIN referred me with his letter
dt.13/3/86 to DMO/DBAT, DMO Dr.Bordoloi examined me on
14/3/86, and as ger his advice I went to Prof,A.M.Rahaman '

(fees paid by me) who examined me after seeing the{xéfayéndj
stool and urine reports, and pfescribed q

" Hospital after one wesk for fresh X-Ray,
}he medicines of the Prof. (On my request

to DRM/TSK Sri C.D.”rinivasan, it has been confirmed by DMO/

DBRT Dr. Bordoloi to DRM that it is gastric ulcexnmedlﬂines;

whereas Rly.XwRay done on 10/1/83 did nct show any-*gastric

ulcer. As ADMO/TSK was busy with Quots

and for other official viorks

5 1nspection4programme
and perhiaps he.vent on-d.eave and
as the case was being delayed

» L got X-rayed of stom ch and
—Ray clinic on 30/3/86 on the

and it has been diagonised as
elongation of appendix and duodenum cap deformed., N

referred to DMO/DBRT and my appendix was' opesatediupon.
14/5/86 and discharged from hospital on 2/5/86. During stay

at DBRUHospitalAafter operation for a few days bleod oozed , y
out with stool with Rkt obstinate constipation and anus ; :

(Contd.te....2/3). A
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swolled and difficulty exporienced in evacuating. =~--..
%iK.Choudhury examined the anus and told th

£

at anus was

ssured and by the by said that Class-Iv staff are not

good enough to give enema. However, he prescribed acriflavin
with hot wator heat in anus and to apply fucidin ointmeont
locally. Accordingly, 1 did so. Surgeon pP.K.,Choudhury

advised me to goet the B/P checked up from time to time at
MIN/TSK Rly. Hospital and 1 uced to do this. Excision of the
appendixae could have been avolded had diagonosis made

properly woll in timo. Not a single RWO could have boen E¥AK)
avacuated even after takling helmonthiasis troatmont by Rly.

3. On the other hand, in working side I have been put in
additional burden of CA-to-DRM's work over and above work
of Steno of DMEs, as the post of ¥ CA-to-DIM was vacant
perhaps from 17/2/83 to end of 1986, As the post of Steno-
+o-DSO wgs lying vacant since long, therefore, I have been
somotimes ordered to attend Accident enquirles (by the
order of DRM or on request of DSO to DMEs wherg DMEs were
not members, or by DMEs where they are members)in office}
and sometimes it happened when I was attendin accident
enquirles or taking dictation of DMESs or psO (with the
permission of DVMEs on his request), DRM called me for
urgent dictation which I took and typed jnstantaneously OT
later on. My nature of work in those period run into soO
minute detalls that I cannot remomber each and every event

at this distant date. However, a brief account is given ¥
below:—

3,1, DBM or DMEs marked papers as CA/Steno- for connection

and put up, which I took to Sections and got put up

in files and take to them for dictations to avold
delay, took dictations, typed and glve dealing Sec-
tions of all Branches directly by meo. Puting up 1is
done during office working hours, dictation taken
sometimes after office hours and typed thereafter

(whaxe when of ficers not presont) for sign and despatch
on next days. %

3,2. Custody of cash imorest of DMEs (details a/c kept by

Stores Yeptt.). It was, perhaps Rs, 3000/~ later raised

to Ms,10,000/-, Moreover, separate cash 1s kept for
supply of gas cylinders to Running toom.

3.3. With the newly created post of DME /C&W paper wWOIk
incrcased for me, especlally Inspection notes of

various tvpas oyer and above that of DME(P) which 1
took dictations.

3.4, Huge DBM's inspection notes.

3.9, Joint Inspection notes of DMEs with other Branch
of ficers (especlally safety drives).

3.6, Typed hand-written Inspection Notes/letters of DME (P) »
DSO, DME/C&# when they could not give me dictations,
as 1 was busy with DRM doring office working hours.

3,7. When DRM was not available in TSK, I used to type his

dictations taken in previous days and took dictations
of DMEs/DSO.

3.8, When DMEs, DRM wore not ‘available in TSK, I worked in

connection with sorting out and pa# placing of CRs

for E.B./Selection/ﬂeview of service., Filing of con-
fidential popers in DMEs and DRM's confdl, Sections.
Lssulng remindexs Lo letteors fxom DME And DIM*s Confdl.

(Contdoto..,P(42
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Section. Follow up of Vigilance prenventive check
reports of Mech,Veptt, (viz.issuing lettors to Sheds/
Depots for obtaining remarks therefrom, re?lying to
MLG HQ, issuing of charggshect & follow up ), ’

Maintenance of Confdl. reports of Mech.Deptt., which
includes etting the CRs initiated by Sr.Subordinates,
AME, DMEs?Heview/acceptance, Despatch to HQ CRs and in
- Case of CRs of Fls remarks from Dy.CME(F) and tnat of
AUTL from CMT were to be obtained.

Cils of all Branches were to be got roviawed/accepted by
' and to be sente to respective Branches. CRs of all
Branch officers after initiation by DBM sent- to HQ.

" Reply to confdl, letters, where possible, had to‘be'.
yrepared by me after collecting information from
Pections or put up to DRM/DMEs for dictation,

3.9. Dictation andatyping of PCDOs and remarks to HODMs and
other meetings by DiM, ' ' _

3.10, Suppose DRAM's forwarding letters wore of few lines, but
enclosures run into few pages, $0, I had to type the
enclosures, because there wWas no photostat machine in
DRM's Office at that time, So, I had no selternative,
It was procured perhaps in 1$8%-86 (actual date I
cannot remember), g ‘ e

3.11. Bsx As othoers officers liko DEE, DSTE had. ho; stono,
therefore, thotr manuscript drafts.aften@approval by
DEM had to be typeq by me (when their typists were
not available) for despatch to HQ under DRM's signa-
ture on yrgent basis, C B

4+ My CRs from 1982-83 to 1986-87 will~speak"fﬁrﬂmxself
for hard work rendered to the Admihistratidng DAM also
commended that I had worked (without consideration of
my comforts and health duringnhis tenure, It is lesrnt
that DRMs had awarded Rly.Week awards which I did not
like to take, L

The quantum of work! rendered to #he Administration
by me during that period was abrnormally beyond my capacity
and it has certalnly bad effect on health and mingd gradually
thoroafter, and T do not know what will be termed in medical
terminology Of such a state of affairs,

S. However, I have been feelirg a kind of vertigo, otc,
S0, in order to overcome this I tohk homoeopathy treatment
sopetimes from Sept, /g7, The Homosonathist told that
homoeopathy ks based on Ssymntoms; £o, ig'WOUld'take:time to
work their system ang each of theiy medicine has a reasonable
period of working upto which they will wait andsaccording

to symptoms medicines wil)l be changed and .antidotas, otc,
While I have been waiting for feeling total symntioms for
selecting homoeopathy remedy, I have received DRM{P) /TSK's
lettor No.ES/B-334, dt.18/11/88 advising me to report to

"ADMO/MJN or DMO/TSK for medical examination, ADMOYMIN has

been requested to atiend me at home, who attended me an-
28/12/88 and gave prescription on 1/1/89 and I.toek his
medicines, On 11/8/89 1 sent him information to check up me
at home. He told the mossanger to get mo chocked up by
privato doctor md veturnoed the feos of 15,30/~ x sent to

him as Doctoy's foes, 1t you like, you. can ask him about
mne, .

Contd. to...p/s
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6, Considering my above facts, you are requested to look
into the matter sympathetically and exonerate me from
the charge and allow me to walt at least _one month as
fluctuation of giddiness is *wh there., A letter may
please be issuod by you addressed to DMO/TSK, ADMO/MJIN
with copy to me for medical check-up if I desire to do
50,0r as you deem fit.

With regards;

Yours faithfu{ly;

Sd/-
D7ted, Makum Jn, (Biswanath Banerjee)
3/11/89, Corifdl, .Steno. to
' DME /TSK,

N.F.Rly.
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sci Bisvanath Banerjece, - .
confidential Steno tO DB/ TSKe:

Mo orong_Tinsukiaq‘

subt—~ XIssugnco Of S.P.VIX under NOe.
E3~3/334 dt? 02,1296,/

1n refecengs to yOur lottexr HOo WIL datcds
09,12.0996,4t 19 to {nform you that NO frosh Momoxandun
of Charge was issued vide No.EB~S/334 dts 02.1291996 which
vag wrongly written in the above SeFeVIle :

pPlegsa read the Ooriginal Memorandua KO.
£g-n/334 dts 6,10.89 in pleco of Hemoranduu [o.EB=5/334
dts 02.12.96 which Wwan issued from this OEfico.

This & £s for your information w1l NEEIBBULL
( .
\

pivisional Mechat 1cal Engincox(R),
1. F.Ratlugy, Tinsukd 20/

pleasa.

Copy toi-

o) N{m(c&w)/Tsx,u.r.aly; for infoxmatlon pleance
b) Apo-m/13K( 3riBsCeROY) =dO™ ~do~ :
//

-~

pivislonal Mechanical Crginacry
1.F .Ralluay, Tinsuldae T
! .

00000000000

Certified to be true copy
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f Ordgdnal Applicavion Nto. 60 of 97
Date of Order : This the A4th Day of February 2000
HON'BLE MR.JUSTICE '.H-B,\RUAH,VICE—CHAIR!-!AJJ
HON'BLE MR.G.L o SANG YINZ ,ADMINISTRATIVE MEMBER
Shri Biswanath Baner jeec,
- S$/0 late Sudhir Chandra Hanerjee,
Makum Junction, Digboi Road,
(Near Assam 3ahftya Sabha Bhawan),
P.O.Makum Junction,
Dist.Tinsukia(Assam) PIN-785170..
By Advocate Mr.G.<arma, Ms.B.Ra jkhowa
~Vs=
1. Union of Inuia represented by the Chairman,
aflway Bourd, Rail Bhawan, New Delhd.
2. The General Manager,
N.F,Rallway, Maliaaon,
Guwahati-781011.
3. The Chief Mochanical Engincer,
HeF.Rallway, Hallqgaon,
Guwahiat4-781011.
4. The Chief Personncl Offices,
N.F.Railway, Maliqaon,
Cuwahat1-781011.
5. The Divisional Railway Manager,
S N.F,Railwvay,

Tinsukia.

~ 6.¢The Divisional Mechanical Engincer,

“NOF.Raflway,
Tinsukia.

7.:The Divisional Railway Manager(Mechanical)
s N.F.Rallway,
- Tinsukia.

8. The Divisional Railway Manager(Personnel)

N. . Railway, ;
Tinsukia. ‘e 'tespondent s,
¢

By Advocate Mr.s5.3%cngupta, ‘

ORDLE K. ,

GColie SANCLYINE ,MEMBER(A) 3

Ihis application was submitted by the applicant

‘secking the following roliefs :-—

contd /-2

Certificd 12 be true copy
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) Toosut asLde G quash the order of appolnt-:
ment oL Board of Inquiry issued under order

No. Es-15/334 dated.2.12,96(Amnexyre A~1) in reference

to the charge sheet of 6.10.09 as clarified vidae

letter NO.ES~3/334 dat ed 10.12.96(Annexure A=2).

b). To direcoet the respondents to Pay the applicant
the arrears oy Pay and allowances with effect from
29.9.,92(1. . subsequent vo 28.9.92 vhean tho DAR

ehquiry ended in favour Of the applicant) and

il

treat the eriod as on ducty for all PUrposes. And

to allow the applicant to resyme duty.

€ To treat the period rrom 18.6.88(4,e. the
date from which the alleged unauthorised absence °

was shown in thao charge sheet Ni.ES-B/334 dated.

6.10.89) to 28:2.92(1.e.. the date when the DAR

eNquiry was held) as dua ‘leave~on~averaqe pay!
(4n short LAP) and roese ag extra~ordinary leave
on the principles Of Justicw, equidey and good
consclence for the following mirposes ;-

| i)  For counting the per?od for qualifying.

service for epnsionary and incremental

i
o .
e benefivs and ochor conseguential benefity
[ ) ’
i as per existing rules.
l’ i:
d) To nigy any other order/orders as deemed

£it and Proper under the facts and circumstancps
astated {n thig nppiicution 48 per lav and on the
pPrinciples of Justice, equity and good -consclence.
e) Cost Uf the case.

£) To set aside - 'but he can ve charged for
being unautihorisoy absence from duty arcer the
exXplry of the period of leave applici st ag

appearing in para (L) orF Alnexure A.2.4."
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enyednantn haeve contested the aplicatdon,
se have hearu learnes counsel of woth sides. e are
of the view thet this application has no merit. Prayer lNo.(a)
hioo become fnfructuous in view of the letter uatud.1.7.1997”
Lawue by the Livistonal Rallway Managuer ()  ‘Poonsukla vo the
effect that constitution of Board of Ynquiry by Anncxure
(A=1) was cancelled. Annexure (A-2) 1s a corrigendum issucd
by the respondents to read ménorandum EB-S/334 dated.2.12.96
as original memorandum No,ﬁsn/334 dated.6.10.89. In view
of the aforesald letter dated. 1;7—1997 this corrigendum has
lost significance. Prayer No.(f) above is premacure in view
of the contents of the letter dated.l.7.1997. After cancell-
ing the constituction of the duord o0t =Znauiry dated.2.12.199¢
the ulsciplinsry authority made the tollowing obscrvations
In the aforesald lecter
}(i) Ma jor Pocnalty Charqesheet-was not framed .
in proper way as can be seen from the office
copy of the chargeshecet at SN-101 and 102
thap
(a) Mo definite charge of Article-1 of Annexure-l
oy was mentloned, It simply mentioned ag under
't "that said Srdi E.N.Banerjee while functioning
i as Conflidentfial Stono/ﬁSK during the period-
13 charged as under"
(b)Statement of Imputation of misconduct/
misbehaviour waé not completely brought. out in
Article-1 of Annéxur; IT and that also without
any cveloevant reference or service Conduct Rule.
(i) On waotng tnrough whe cngudlly ceport and
notings and counter notings available 4in the
Flle, I am In the coenaclusions that though
Sri B.N.Banerjee, Confidential Steno/TSK cannot
Le held responsible for being unauthorised

absence from duty w.e.f. 18.6.88 to 8.7.88 as

he applicd for leave and denied by sanctlioning
contd/4, ‘
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authority, buw ho can be charged [or belng
unauthorised absence from duty agfter the expiry

of the purlod of leave appliced for. Thug, before
finallsing the casae an opportunity should be given

to Shri B.N.Banerjee, Confidential Steno to represent

within 15(fiftcen) days as to why he could not be

taken up for misconduct ramaining unauthorised
Tig\ absence from duty w.e.f. 9.7.88 with violation
é? of Rule 3(1) (ii) & (iii) of Railway Service
Condnct Rule." ,

' . .
It appears that according to this letter the disciplinary

authority came to cthe aconclusion rnat the precgaeding

However he contenplated a fresh

~

started wag defoctivae.
proceeding and for the purpose the applicant was given
an opportunity to prefer a written brief within 15 days
for consideration before finalising the disciplinary
proceedings. It appears that the gquestion before the
disciplinary authority was whether the applicant could

be charged for unanthorised absénce'from duty after

expiry of the perlod of leave applied for. The applicant
did not avall of the opportunity‘péovided £o him and did-
not allow the disciplinary authority an opportunity

Lo cane.to a conclusion af#er hearing him whether such
charge could bo taken aqniﬁjt him. Thus this prayer 1o
sremature. The applicant may submit a written brief as
called for by the reuponcents authority within 1 month

from the date of reeelpt of this order and, L{f action

of the disciplinary authority is ayalnst hlin, the applicant
is at liberty to agitatve afresh without prejudice to the
contention in this present appliéacion. Prayer No.(b)

and (c) are of consequential nature. Moreover, we have

contd/=5.,
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montha from vthe date of recceipt of this oruer.

§r

i
no records Lo unow that the disciplinary proceeding had
ended on 29.9.1932. ‘he applicant may submit representation
to the comper)cnt authority of the respondents in these
rogards within 1 month from the date of receipt of copy
of this order and the respondents shall communicate
speaking ornder in these regard to the applicant. If the
anplicant is still aggrieved, he may agitate before the
appropriate authority.

The res.oncents shall communicate vo the applicant

speaking oraer on the macters mentioned avove within 3

Applicatron 1s disposea as above. No costa.
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It THE GAUHATI HIGH COURT
(H\IGH COURT OF  ALSAM, NAGALANID, MEGHALAYA, MAMIPUR, TRIUZA,
\

M1 200,81 AND ARUNACHAL PRADESH)

WRIT PETITION (C) NO. 1166 Of 2000.

Shri Bilswanath Banerjee,

s/0 late Oudhir C'.. Banerjee,
Makun Junation,

Aistrict Tinsukia, Assam.

.o Petitioner.

~-vVersus-

The Union of India and € others.

Respondents.

PRESEWT 1

THE HON'BLE THE CHIEN JUSTICE MR, BRIJESH KUMAR

THE HON'UBLE tMR. JUSTICE A.K. PATHAIK,

For the petitioner s Mr., G. Sarma, Ms.M.Dcka, Advocates

PRI

For the respondents s Standing Counsel for NE Rly.

Date of Hearing and Judg@ant t 15th March, 2007. )
JUDGMENT AND ORDER
BRIJESH KUMAR, C.J. 1~ ‘

This peticion is preferred against the

order dated february 4, 2070, passed by the Central

Administrative I'ribunal, Guwahati Bench in OA No. 60

of 1997.
We have heard Shri 6. Sarma, learned
/A/ counsel for the petitioner. Shri B.K. Sharma, learnad
Ay

counsel han accepted notice on behalf of the respondents.
Certificd 12 b2 trus copy

_ ) It appears that dAisciplinary procecedings
3. ()rquaaaa,ﬂm

Advocate were initiated against the potitioner'on the purported -
charge of unautihnorised absence from duty. It further
transplres that enrquiry was completed; but while still

- the matter was under consilerartion of the disciplinary
¢
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authority, the sald authnrity thought it appropriate
that 15 (fifteen) days' time should further be allowed
to the petitioner to represent as to why he éould not
be taken up for misconduct remaining unauthorisedly
Absent from duty with cffect from 2.7.88 1in violation
af Rule 3(3), (11) and (111) of Railway Secrvice Coniuct.

Rule.

. %
The Tribhunal isw%ﬁ\the view that it would

be appropriate for the petitioner to make a represen-
tation 1in response to hthe notice, instead of agitating

the matter before the Tribunal.

Learned counsel for thoe petitioner

has vehemently urged that second enquiry for the same
Aalleqged misconduct is not permissible. Thercfore,

there 1s no occasion to submit any second explanation
on the basis of the order glven bythe disclplinary
authority. In connection with this point as raised,
suffice it to say that the earlier proceedings do not
seem to he (inalised. What transpires is that after
the anquiry was over b}, the Enquiry Officer, \ﬁ\c matter

poansideration

whs still pendlog/before the Disciplinary Authorlty.
The Disciplinary authority at that stage thought it
frasible to provide 15 days' time to represent ajainst
the alleged unauthorised absence for a specified period.
Therefore, it is diflicult to find that any second
encuiry was {nftiated. As found by the Tribunal, we feel,

it woulﬁ be avpropriate for the petitioner ﬁo make
representation tn the authority concerned taking any

point in defeace,as the petitioner may feel arce open to

Wim Lo take in that roply, il?ClllﬁiI{U the points wihich "

have been raiszed by the petiticnar in this petition,



Needless
such representation,

obviously consider

the discivlinary proceedings.

to the petitioner is
petitioner may maike such
of three weeks. Since

authority concerned 1=

Cinallontion of the pi

would be [inallsed within

already
the matter
directed

wreeddngs,

to emphasise that in case petitioner makes
the authority concerncd would

the same while passing any order in

Since the time granted

aver,

Wwonks

reproﬁentatiﬁy/by the petitioner.
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The petition st
indicated abave.
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- B, F. la'lwy,
v v . et
~ FOFUTE e T
) Aﬁ?gi%‘@?“?“fﬁ— . ’ i Offiod of tho
N et .= Divle Badlway Fanagor (M),
= No.ES-B/334. Tinaukin, Iatode 12.6,2000
> . /
To,

\//Qhri Biswanath Danor joo,
(Confidmtial Stono to IMYTSK)
(VOQ Iato & G Da.nurjw,
Makum Jn. Digeol Poad, .
Near Assam Snhitya Sabha Bhawan,
F,0, Makum Junctlon, Dist.Tinsulda
(Assem) Fin -~ 786170,

Subs DAR, Major Memorandum Noe53-B/334 qt.6,10,89,
Rof: Your roprosontatien datod 17.4,2000,
DD S00 Ove

' On golng through your appeal date 17.4,2000,
a8 proforrod by you Lo torms of CAT/Guwabati's Crdor dato
16.2,2000 and High Court/Cuwabati's Ordor dato 284502000 tho

undorsigned bolng tho Disciplinary Authority bns passod tho
followlng orders i- .

' *I bavo porsuod tho DAR onso ef Shri Bisww Nath
Panorjoo, Confldontial stono arising dup to his unauthorisod
nbﬂ‘mco u.O.f. 09.070880

I havo gono through tbn roports and findinga
of tho Fhquliry Officor and ny obsorvation was cormunicatod to
you vido DI(P)/TSK's L/Fo.BS-B/334 datod 1/7.7,97 with tho
advico to sumlt roprosantation Lf any within 15 (fiftoon) days
a8 o mattor of natuml justico and good consclonco on tho part
of tho Dlsciplinary Authority but you did not rospond to it,

1) Shri Danorjoo ws adviscd to roport ADMD/MIN
for-nadhnl oxamination vide DRM(P)/TSK's lotter Mo, B3/B/334
datod 20,120,683 but ho did not rospond, .

11) Sari Benorjno was advisod to rosumo duty vido
DIRM( P)/TSK's L/Ho4RS/D/334 datod 30.6.88 and £6.8.91, but ho
did not roespond, ; '

IIX) Aftor long gap of more than 4 (four) yoars
ho roportod to SceRD/IG/TSK on 24,283, Sr.M0/TSK askod him -
bring a frosh lottor fronm DIM(P)/T3K. A frosh lottor No « BY/B/534
. datod 8,11, wns 1suod dirocting him to obtain DFC {rom
. Sc DM0/T3K, Sre 00/ TSK immodiatoly vido his lotter NooN/219/1
datod 9.11.2 advised him to bring a FHC In support of his
8icimoss, but ho did not rosyond.

A ' IV) Again vido DIM(P)/TSK's lotter No.B3/B/334
“’ij]‘”” dated 18.11.9 ho wns ndvisod to,modical - thnrite +~ ~he~r-

Ve » nemmaa

DFC for his r~ounption, but ho did not rosrond,

From tho abovo it i3 o3tablishod that Shri
Danarjoo wns not at all willing to nbido by Rallway Rulos and
lawful Anstruction of the Authority and violatod thn ilway
sorvico Conduct Rulo 3 (1) (11) & (XIIX) of 1968,

o 0 e ‘,"Op’y ( &ntdontoo P/z )
Certificx : '
5. ¢

Advocate
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Tho chargo lovollod agalnst him rogzarding
delibornto and Intontional atscaco from duty weoof.3.7,88
wad thus reovod boyond doubt.

I thoroforo como into conclusien in torms of
Iule 301 (6) RI and 5@} BI and pees sponkdng ordor that
Strl B, N. Banorjoo, Oonf. stono onn not bo Allowod to
rosume duty as ho was atscnting from duty unaunthorisolly

We9sfo 947.88 vhich 13 beyond 5 (five) yoars and order for
renoval from service with offoct {rom 12502000 (A.N, )

Appoal Af any, 1ios with the highor Authority
(Appollnto Authority) within 45 days.

W2
STl NG DAD
Divisicanl Mgchani cal Sginoor,

No Fu Rallway, Tinsukia,
Gory Hrunrdad for informtion and nocy. action tos-

1. 05(G) to DHME/TSK,
2 OS(P) B Ondro and OS(P) b1/ BN,

-~

/

Divisional Mochaniml %hginoor,
» Fo Rallway, Tinsulkdae .
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o N. . F.RAILEAY
‘ -
OFFICE OF THE raBR ()
DIVISIONAL RAILWAY - MANAGER(P
NO .E3-B/334 TINSUKIA ¢ DATED : 07 «12.2000, "
T0: ‘

Shri Biswanath Banerjee,

EX< Confidential Steno to DME/TSK
8/0 : Late Sudhir Ch. Baher jee,

P .0 MAKUM JUNCTION,DIGBOI ROAD,
NEAR ASSAM SAHITYA BHA VAN,

DIST : TINSUKIA (ASSAM).

PIN : 786170,

Sub = Interviesw with DRM/TSK on 02112000

Ref i~ Your aFPeal addressed to BRM/TSK against
this Office NIP of wer even no. dated:

124602000,

=2 ./
e A“Qc"‘b\)‘ MJI«OC}E

After personal hearing on 02.11.2000,DRM/TSK has
passed the following Orders :- . y

" However,on ground of mercy I modified the puhishment
as reduction to the lowest stage in his present pay. scale with
adverse future effect. His resumption of duty is subject to his
being found fit by the Medical authority of the appropriate level
and also the employee furnishing relevant records/Certificates
about his alleped illness/outside treatment to the satisfaction
of the appripriate authority. After this requirement is complied
with the repularisation of the entire period of absence(from
1988 to t1ll date of resumption of duty )as due legve can be
considered ." |

t
. | .
As such, you are hereby advised to report to this
Office immediately with proper medical Certificates covering
the period so as to consider you to direct to the Rly . Medical
authority for obtaining DR L . for resmhption to duty.

t
'

'Gdha”"\
for Divnl. Rly. Manager (P),
N .F Railway,Tinsukiae

Ceriifiz2 'z Lo truz copy

30 frdooguatlos
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' OFFXCE OF THE

DIVISIONAL RLY. MANAGLR(P),
10> TINSUKIA 3 DATED: 22,01,2001

' Shri Biswanath Banerjee,EX-Confidential Steno to IME/TSK
$/0: Late Sudhir Ch. Banerjee,P.0.MAKUM JUNCTION,
P.0.MAKUM JUNCTION, DIGBOIX ROAD, NEAR ASSAM SAHITYA BHAVAN,

DIST: TINSUKIA(ASSAM)PIN 1786170,

Subi~ Your appeal dated: 16,01,2001, /
Ref i~ Your Pravious appeal dated:12.6.,2000 addresnsed to DRM/TSK
aqalost thig Office NIP No,ES-B/334 dated112,6,2000,/
Having Jwen- personal hearing on 02,11,2000, the Appealate
Authority,i,e, DRM/TSK has passed the following Orders:
" I have gone through the appeal submitted by Shri

" Baner jee agalinst the punishment of re-moval from service

imposed by the Disciplinary Authority for continous
unauthorised absence from 09,7.88 and observe that?

1.The procedure prescribed in the relevant D& A Rules
applicable to Railway servants, have been correctly followed,

2.The findings of the Disciplinaty Authority are warranted
by the evidence of records.

A persual of the DAR case including the avallable documents
repoxt of the E.O. the p representation of Shri Baner jee
aginst the enquiry report indicate that ample time and
opportunity(in Writing)was provided to him to either report for
dutye or seek treatment of rallway doctor shri Banerjee ddid
neither and wanted to resume duty after & long gap of nearly
S yensxs that too without complying with relevant rules ragardin?
treatment akxewlaxs, Ny shzaakd Rixyg gug by non-railway‘%fuch
doctors.If he was not satisfied with the treatmentaoé€ railway
* doctors and wanted to take treatment elsawhere, he should have
got his leave sanctioned by the Competent authority, which he
failed to comply with. Hence I am satisfied that the charge of
~long unauthorised absence is substainiated. The various points

1

. ralsed by him about the role and responsibility of the

Supervisor/Officer alleged discripencies between the Article of
Chargls and in the Wordings of the DA's ordexs, are trivial in
nature and do not alter the batic facts of the case namely,
long absence without folldowing the prescribed procedure/approved
of the competent authority, as reyuired under extent rules.
Howaver,on ground of mercy I modify the punishpent as

reductioh to the lowest stagg in his present pay scalae,with
adverse future effect. His resumption of duty i» subject to

his being found £it by the Medical Authorities.of the appropriak
‘level and also the employee furnishing relevent records/
certificates about his alleged illness/ottsfdde trxdatment to the
satisfaction of the appropriate railway medical authority.

After this requirement is comified with, the regularisation of the
entire period of absence(from 1988 to ¢11l1 date of resumption of

dutylas leava due, can be considered.”

As such,you are hereby advised to report to this Office
within 15(fifteen)days from the date of receipt of this letter
. with proper medical Certificates covering the period soas to
consider you te direct to the Railway Medical authority for .
obtaining D.F.C. for resumption to duty,failing which it will bs
" pregumed that you‘;\ﬁbt willing torsport for dAuty and order of

vquhalty as passed by the Disciplinary Authority will hold goode.

p

. 1
G 1T et ngy Qduf\ﬁ?A ,

. for Divisicnal Rly. Manager(p),
j"fiAnluwamaUM» N(F. Rallwiy, Tinsukia,/

LT “
wan V. 0502
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* THE HON'BLE SHRI SHANKER RAJU, JUDICIAL MTMBER.

"4 4,  The Divisional Railway*Manager’(Personal).
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CENTRAL, ADMINISTRATIVE TRIBUNAL,

A AR

Original npplication N0.290 of 2002,

Déte of Order: This, the 27th Day of February. 2004.

THE’HON'ﬁLE SHRI K.V.PRAHLADAN, ADMINISTRATIVE MEMBER.

Shri Biswanath Benerjce
'§/0 Late Sudhir Chan ra Banerjee

Makum Junction, Digboi Road
(Near Assam Sahitya sabha Bhawan)

. p.01 Makum, Junction

pist: Tinsukia, (Agsam)

pin - 786170. . . ... Applicant.

By Advocates Mr.G.P.Bhowmick, Alok Verma & Sanjay Roy.

- Versus -

1. Union of India -
Represanted by the General Manager

N.F.Rallway, Maligaon
Guwahati-781 011.

-2+ The pivisional Railway Manager
“’" N.F.Railway, Tinsukia

...p.ot Tinsukia - 786125. | S ;

'3, The Divisional Mechanical Engineer
N.F.Rallway, Tinsukia

‘D¢ plo: Tinsukia, Pin = 786 125,

N.F.Railway, Tinsukia, p.0: Tinsukia. . . - .‘Respbndents

By Advocates Mr.S.S5arma, Mr.U.K.Naii & Ms.U.Das.

ORDIETR (ORAL)

SHANKER _RAJU, MEMBER(J) : ,

We have heard Mr,G.P.Bhowmick, learned counsal for

the applicant and also Mr.U.K.Naixr, learned counsel for the

Railways.

1. Aggainst the removal order dated 12.6.2000, the

pplicant preferred an appeal. On appaal the appellate i i

uthority modified the punishment reducing -him  to the

)
lowest stage. His resumption of duty has been subject O ;
! . , ) j
" his being found fit by the Medical Authorities. i
‘ y i
2. parlier the applicant, 5in 0.RA.99/1994 approachad '
this Tribunal where his plea ~of  direction tO thie %
\H’ renpondentn o provide his adequate and effective '
Certiﬁed tO bé true copy AR TF Contd./? _
: . wyuﬂbJ~ S0, VERS” S
; %97 inpia POST
- Advocate
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- AN
e ’ ~ homeopathy ‘treatment was cancelled. It is not disputed in ’ '
And admitted that the applicant was nick from 1988 111 the

filing of 0.A.99/1994. But his sickness from 1988 till the

filing of 0.N.99/1994 1s to be authenticated by relevant |

' " . medical ~certificates. Appllcant has already completed 18
T T el nste e U P SRR SIS DM MR D e, L ki,,_,_‘_\__"_

years of qualifying service. A Lompassionate. view as Lo his
i1 Ak ¢ q |5 M pFISPEYY

qualifying service is required to be taken in a view to his

. - right to terminal benefits.
Mw~»$, =,!-M, .
3. The respondéntd“have already taken a compassionate

View in the matter and modified the punishment reducing hinm

pay scale to the lowest stage.

Having regard to the rival contentions, in the

rcumstances, the O.A. 1is disposed of with a direction to

applicant to produce all his relevant medical

tificates from 1988 to till the filing of O.A. 09/1994 (%o-u~ q%ﬂ)

' same shall be con31dered by Lhe =sp0ﬂd’ﬁ?§“ﬁﬁﬁdﬁi@ e

’""decision would be taken by them within one _month fyrom I&P

e _ .
1ling of . the certificates Thereafter the applicant would //
‘ Ee allowed to resume dutles and the intexvening period
. [ — - -
ould be decided as per our. .« bservatLOTS made above. No
. kM‘""’ ¢ . oy A S, . .
’iOStS. ~ ‘
;" ¥ r‘ o 54/ MEMBER (3)
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To

The Divisimal Bailuay Hmager ( Mechmisel ),
o FoReidway, , Tingukia, N )

Sw i~ Medical records vis-awis.
T duty

Ref ;- Hm'bls C,A,T./ Guwahati

Benoh!s Order dt, 27 -R-2 d a 0.4,
290 002

With profound respsot @d humble subnission I beg to
enoloss orevith copy of Hm'ble C.A.T.'s aforesaid arder which has

roowat.yod b m\b%l’ggtal Dek from my Mvocats from Guwahatls

| 3 n .'\)0 R G Jz)l-(m..v

2 That 5ir, I beg to encloes: Ioreith copy of tsmeo-
pathist ( DF. B.E.Dutta, H.D.(H)!n cortificats dated 30-10-187 cer=
tifying treatment wder hinm from 10=-9='87, But I was working duty

“ simultaneously frop 10-9-487' Ho told me that treatment wnder him
would toxe @ lang time. Whils warking duty I was taking medisine
from time to time after time gap after time gap ( L@ not cntinu-
ously ) as per modus operanda of his treatment’ Whils I told him

. A -l W Ps
ahamé o Q'k*’-tgmm Ave 4o heoer barasn 34 g!%;;‘é HaTE }.:.::."—‘a 440 ;’35"3-

Reverend 8ir,

v

B replisd mo that I» heb nothing to do for my smelioration @ acowmy
of beavy burdens of office work load @d that this sspect wes purely

oo noern with Rly.: Adainlstration md that Rly Adma, knov as to how I
would bo sselieratied e w0 count 9f| peavy bupden _pf off 100 vork loadt

I wosked lestly upto 29-5-488¢ VI vas Sos ‘GFadial exhmstion en.
saooumnt of shouldering ef eavy burden of effics work lesd for yoars

snd e the ether hand sizultmeously I wes fealing woubles after
sppudix epratia dons in Rly Hospital/UET o0 145286 head and tall
of the cause of troubles could not be understoods I -fell sick fram
30-5-88 dus to severe vertigo sd othor troubles and remained house
confined bed ridden’s Though 1 deputed msaesngor the sforesaid lomeo-
pathist Saa house Drom time o time after tnterval after intervel and
obtained med . but the messonger seen and could lsarnt Lrom ethors
sonetine in 4535, as far as I @ yemenber, that the hmmber of the afore-
paid Humopathist vas not availabls gnd be left the place and his wisre -
about 0ould not be Enown ,and as gich modus epsrandi of his treatnent
oould not be finalised with himk :

Cmtdideids o8 '

trie copy

5. P urbogealho-

Advocate
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¥ The Rly Adua’; teok cognimnoe of my sickness vide D.R.N, (P)/TsK's
latter Nou ES-B/334, dated 18-11-1%8 by which wivised me to Feport to
ADMOMIN o IMO/TSX for medical exmmination ( copy enclosed). The said
latter vaz received by me on 20-12-88% The ADMO/MIN medically exmuined
_meo st ouw residence en 28-12-88 in refsrence to afxesaid letter and
found me sickness in bed-ridden omditions lb did pot provide orf arrange
proper medical attendencs and treatrent to me; cather gave me merely a
presoription dt. 28-12-183., 1 requested the ADMO/MI to lssus me a Rly.
nedical certificgte olearly daftni_.nghg 'epaturo of the {llness and the
piciod for which,vas likely to be Yapabls to perfocm ay duties so that

I could have sulmitted Blys medicsl certificate to my cwatrolling offiser;
tut the AIMO told me that he wauld sulmit his vadical exsminatim report
dt, 28+12488 to my controlling officar iu referonde %0 IRM (P)ts sald
letter, md that is wWhy the ADMO/MIN did not give Rly), medical certificate
to ps and also I tald me bhat my Gase is m {dlopathic medical case and

- howdtbm'wopatm'tomutmowunocw*a Copy

" of his prescriptim is saclosed horewithly It was ssen aly through wri-
then stotement dated 3-2-2013 of Rly% with whioh ennexed ADNOADI'e lotter
No. PAT/T/89 dt. 28-1-189 addressed to IRM (P)/T. (sopy euclosed) in
which AIMO certifisd my sickness ; but kis lstter coutains adverse remsrks
agalnst me, md swh sdverse rengks werc Rever cozamioated to »e d 1
bad not been given reasonsbls opportmity in the interest of natural jus-
tios sad for the sake of justics, squity and good conscisnce to defnd
the siverss ren&ksly I never told the AIMO that I was not villing ‘o tuke
sy allopathic medicine fram Rly. Health thit & to be reforred to NU@
Hospital/DIRT; So, ARO! s afregald lattercontains o aspects - e &
pest was about certifying of my sickness by bim which is itgelf mod fosl
sertificew in substawe d the other aspoct wWas sbout his adverss remarii

againat ze whlch T 35 uch asospt. After having tgi2r Me rracorihad madie
cine I again deputed megsenger to hinm ‘ab MIN Rly. Health Unit on 11=1=-189
alagvith k. 10/~ sent to him as Dastor's Zees with the requast to exA -
mine me furtier at home:, He told ths messenger to get me olecked up by

w}nb dootor ad retumed the Dootorts feea's

ks Copy of % DA, Chetia's medica) certificate dts 1=1189 ad ocoples
of hig proescriptions dated 21=1-89, 27=189 md 211089 se encloeed .7 " ¢
mrevwithi ‘ -

5, Gopy of Dr¢ B.Sonts medical cortifloats dt. 68=90 sd copiss of his
Fegoriptions dt. 3-2-90 and 7490 are enclosed herewithi

Ountdish's 3
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6y Qpy of Ir. B,Sn's medical certifioate dated 23<12-90 mnd copies
of his presoripticns dated 28-8-90 md 25-12-90 a¥e enolosed herewitk;

7 Copy of Ir, DN, Chetia's medical certificate dated 28-6<91 mad ocopy
of his prescriptian dated 1=1-91 are enclosed horewith

8% Oopy of Dr, UN.Singh's Homasopathist certifioats duted 17-9-92 sad
Gopy of his prescriptim almguith copy of my application dt. 18-9-1992
are enclosod herewith ; In my application I had requested to direot me
0 Rlys medical authority for patlological investigation to enable me to
obtain DFC. I Lud been taken interview on 18-H-9Z by DMi (C & W), sri
IME (Power)/TSK and the Enquiry officer ( if,e% Sri P,G.Keshavend,the then
APO/I/TSK) #ad they found me fit and I was held up far DAR enquiry in re-
ference to major psnalty ehacgeswet No. ES-B/33, dt' 6~10-1983 for all-
oged mantlorised aboence w.s'.f, 18-6-88 and the DR enquiry was held on
28992 in vhich emuiry I attendeds The énquiry officer sulmitted his
DAR enquiry repart dated 29-9-52 to the Disciplinary authority in Ostober
19% ; but T vas not supplied vith copy of Enquiry officer's DAR enquiry
report alongwith Disoiplinary sutharityts order tidl filing of 0.4, No.
99 of 199 in the Hon'bls C,A.T./Ouwahati Bench on 20-5-1994s So, the
period from 2849-R to 20-5=1994 wae spent on weant of MR eaquiry pro-
ceadings md after the DAR enquiry »ld on 28-9v32 I was not directed to
Rly% medical emtharity for patholegical investigation “for obtaining D.F,.C.
9. ‘ ‘?“;zwﬁ

9; Bom $R-93, I was Meling pain/troubles in Jumba~- seeral region and
Rasal tréubles. local Dre B,9en wag called on 9--93 Wiy stiended me and
ho edvised me for furthsr lnvestigation and treatneat by Orthopoedi -
goon , Newo Swgecn and ENT speciaiist, Oopy of his certificatedi} 9-2-
93 is enclosed herowitl, 4s I was witiout salary income for years, #o,it
vas not possible m ny part to got donw such 'tweatment'

10, O 10.2.93, I requested for issuo of Rallway Sick Memo ( copy enslo-
sed)’c But I was not issued with Rly, Sick Memo ti11 filing of O.A. 99/94
{n Hm'ble G.A,T,/Guwabati due to DAR enquiry procesdings.finding no other
alternative,I attendsd before Sr's DMO/ic/TSK @ 24-2<93 ou the streagth
of IBM(P)/TX's lotter No. ES-B/334 dt. 1B-1168 in reference to which
AMOMIY had alveady oxmined me at 0w’ residence at Maam Jn. m 28-12-
88 as centioned on para 3 aboveis But &' DMO/is/PSK did not examine me

as he legnt from me that thore was diziplinary preceedings against me,
DA enquiry beld on 28 «9-52, Enquiry efficer gulmitted hig report tobis~
siplinary suthority fn Oot. R, Bly. Siclk Mmoo asked for oo 10-2<93 had
not been issusd to me, However, &re DHMO/io/TSK Lsaued: his letter No/
H/93/TX dt. 24293 to DR (P) /TSK with the rejuest to issus a fresh |
letter (copy onclosod) ‘

1% Thoreafter, I had bean sumitting sppliloations from time to time
‘9 ‘-\UW“AAI "onl.jfuﬁm Qr Oehe ")9/")/’ in Hanad Ll u.i’vr./(m“habt @
RS9 requeting or Lesue of lly. Sick Memej but Kiy, Siok Meno was

- Cmtd, e, oly
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not Lasued to me till filing of 0.4, 99/94 due to disciplinary rocee-
dingsoand hence the disciplinary procecdings ( i.e'. major penalty charge-
sheet Ho's ES-B/334 dt. &=10-89 , procesdings of DAR eaquiry held on 239~
92, Boquiry Off{icerts DAR enquiry roport db. 29-9«9%2 and the Disciplinary
authorityts ordsr pasved on tls enquiry report were main matters in isaw
Gwing sub~jussics oI Ushe 99/%e Copids of wy applications dt. 12-3-93,
A5,y 29=03, 31e593, Re9ul3, B~12=93 ( 2 appiications) and copies
of two XRagy reports requesiing for issue of Rly. Sick Memo, submitted vo
sutlorities till filing of 0.A, 99/9%, a0 euclosed herewithis

125 Prio to filing of 0.A, 99/94 m 20-5-93 X got olacked up by othar
Dootors Tiough I tok their wmedicines, but proper fuwrthar investigatien
md troatment could not be done dw W my weule finmoial scercity ea
sccount of without salary income ior years. GCoples of following mwdical
dosuamts are enclosed havewithy .

a) OCopy of I, S.C, Jain's medical invegtigation dt, 5-5-93 is
enclosed and he fand ne abnarmality. He advised to get done saaw issts
md sonographys Qoples of saography report, haemogram report, urine
snd staol repert dt, 5-5-93, X-Ray repart of P.P,abdmenn dt, 5=5-93 are
enclosed harewith; He referred me to Irs D.N.Patowary far valusd opinion
ad wivicels

b) Gpy of Ix', DN Patovary's pregoriptia dt. 6-5-93 is enclosed.

0) Goples of Assm Medival Wilege & Hospital, Ditruzerh, Newo-
logy Deptie's pescription dt. 10+5-33 are enclosed herawitly.

d) Oopy of . MM, Hudals mrescriptim &&?j-ﬁn ‘ig mclossd
horevithi Ho opined the problem may be itten varicosels on
the back side of the prescriptimn®

o) Oopy of I, Satyajyoti Duttals presoription dt, 10593 is
wmolosed; H wote DNS (L) sinusltiss on the besk of the prescription,

£) gy of x. Siuntau Lulkar's presoriptia dt. 13+5<93 1s -~
0 logud
Goples of XRay report of L/S spine as per sdvice of MCH/DIRT wd copy -
ef X-Ray report of P,N.S, as per a«dvice of Ir. Satyedyoti. Dutta had o
saclosed With my application dt. 28 -12+73%

thd.*.'u 05 v

e
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13% The Hm'bis Dribwal pessed hiy order dated 8-8+95 on 0.4, -

9/94 ad @der publisied on 19-10-05 I hed sulmitted certifisd
Sopy of the order with my application dt. 30-10-95 to IBH (M)/TSK.

Ye I would raquest your hoaouwr to elloN me to Xopma duty after
taking negogsary aotiw’ ‘

With regards
Yewrs faf thfully,

. f pz/v
e gt

{ Blowenath Bamerjes )
Canfidential Steno

DEM {Mechainz)) 0ffine

Dated s= L3} Hacot:,2004.
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N.F . Rudway

Office of the
Divi, Ragway Manager()
, Tinsukiy, Dated:-25-5-04
No. ES-B/334
To, g
Shn Biswanath Banarjce
(C/stano to DME/TSK)
C/o s’0 Late S.C.Banarjee
Makum Jn. Digboi Road
Near Assan sahitya sabha Bhawan.
P.O.Makum ;n. Dist Tinsukia (Aceam)

Sub:- Resumplion of Duiy

In reference to this office letter of even No dats

CMS/DBRT vide Certificate No 2.dt 23-4-04 you are hereby @wed to resume duty with immediate effete |

‘Hence you are here by airected to report to Sr. DME /T5K for your turther duty piease.

Thas has thvc order of Sr. DME/TSK.

- \ ~ : : e,
For vl Radway Manager (P)
N.F. Railwav , Tinsukia

Copy forwarded for information and necy.action 1o:-
1) Sr DME/TSK
2) Os(P) EM/Bill
3) DFMTSK
4) COS(G)DRM(Minutes)office/TSK
5) CNIS/DBRT 1n ref .to hus L/No.H/219/1 dt.24.5.04.
6) GM(PYMLG(For personal atlenton of Shui B.Sharma APG/L ub‘d u.u/ML(J) m vef .o his
L/No.E/1T0/LC/NS/239/2002 dr23.3.04

For Divl, Rathvay Manager (1)
N.b. Kauway |, Tinsukia

Certifiz2 t3 bz truz copy

J3.¢

Advocate
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AT No! OF 89 2000
Versus

Wit of- Sl &0

L4 N
u

A

i

<

Appellant
Petitioner

Respondent
Opposite party

Know all men by these presents that above named A—J :

' B .
do hereby nominate, constitute and appoint Shri (3, . P . A Leesmnadsl | A . Voo

T, ©wenantfo. Advocate and such ofthe undermentioned

Advocate / Advocates as shall accept this Vakalatnama to be my / our true and lawfull Advocate to appear and

act/plead for me/us in the matter noted above and in all Miscellaneous and interlocutory matters in connection therewith

including review and execution of decree or orders, if any, and effect compromise and for-that purpose to do all acts

whatsoever in that connection including depositing or drawing money, filing in or taking out papers, deed of compo-

sition etc for me/us and on my/our behalf and I / we agree to ratify and confirm all acts so done by the said Advocate/

Advocates as mine / ours to all intents and purposes. In case of non-payment of the stipulated fee in full, no Advocate will

be bound to appear or act or to do any such act for which he is so authorised.

In witness whereof I / we hereunto set my / our hand this 2 OTL ___day of M&%m 2 OOG _

A L W VR Ty

MAd T AN CL R N

ADVOCATES

Ram Prasad Sarma
Arunesh Deb Roy
- Haladhar Kalita

Binod Kumar Bora
£ Alok Verma
Rajib Hazarika .

Received from the executant ,
Satisfied and accepted And Accepted

/50”’“/‘“92‘ ot AT Tool Purkogoatbe.

. 2ot

Advocate - | Advocate

Guru Pada Bhowmik
Chapal Kumar Sarma Baruah

Nishitendu Chaudhury
Bhupen Chandra Bhattarcharjee

And Accepted
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E CENTRAL ADMINISTRATEVE TRIBUNAL
GUWA},iATI BENCH

OA No. 33 of 20(}6
A Sﬂ ‘Biswanatﬁ Banerjee
. -Versus-

. U.01&O0n

e ___A. NRYMMM 3. p 8 [Tk
of the Northeest _Frontier ' Railwey Administration, who is also ex-officio authorised

~fo act for and on behalf of the Union of India. as representing the - Northeast
Fronfier ~ “Railvay  Administration do. hereby  appoint and

authorised ShiSmt. Mr. K. K. Biswas, Railway Advocate _ to appear, act, apply, plead in and
prosecute the above described su;tiappaallpmceedmgs on behalf of the Union of India to file
and take back docyment, to accept processes of the court to appoint and instruct counsel,
Advocate or pleader, to withdraw and deposit moneys and generally to represent the Union of

India in the above described suit/appeal proceedings and to do all things incidental to such
- appearing, acting, applying, pleading and presenting for the Union of India SUBJECT
'NEVERTHELESS to the condition that unless express authority in that benalf has previously

been cbtained. from .the appropriate - officer of the Govt. of India, the said
Counsel/Advocate/Pleader or any counsel, Advocate or Pleader appointed by him shall ot .
withdraw or withdraw from or abardor «wholly or partly the suit/appeal/claim/defense/
proceedings against all or any defendartsirespondon’fs/ appellants/ plaintiffs/opposite parties or
enter into agreement settlement or compromise hereby the suit/appealiproceedings isfare
wholly or partly adjusted or refer all or any matter or matters_arising out in dispute therein to

“arbitration PROVIDED THAT IN exceptional circumstances when there is not - sufficient time to

consult such appropriate officer of the Govt. of India and on omission {o settie of compromise
wou!g‘_be definitely prejudicial to the interest of the Govt. of India the said Pleader/Advocate or
Counsel may enter info any agreement, seiflement or compromise whereby the suit/ appeal
proceedings - isfare. wholly or partly adjusted and in every such case the said
counsel/advocate/pleader shall record and communicate forthwith to the said oﬁ' cer the special

. reasons for entering info. thé agresment, setflement or co*nprcmase

| herebv agree o ratifv all acls’ done by the "afore‘said Shﬁ/Smt
Mr K. K, Biswas Raslwav P‘dvocate in pursuance of *be author;ty '

* IN WITNESS WHERE OF THOSE presents are duly execu{ed for and on behalf of the
nion of India ia ' 1A day Of - \/Q'P:n L 2006.

- (ijwae L

QW/QS;TQ / @ H’?’ (Gmwa,&axtz)

-




the strictest proof thereof. .

. subject above of the Applicant as under:- |

TR

oﬁktw%xﬁ?ocfﬁmﬂ
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Gutwohoti Bench

:\Q}\(L/,)mﬁ& '@W‘ﬁ%’

IN THE CENTRAL ADMINISTRTIVE TRIBUNAL GUWAHATI BENCH,
GUWAHA'H

O A.No. 33 of 2006

Sri Biswanath Bpperjee Apphcant
-Vrs-
o Umon of India and others.. Respondents

IN THE MATTER OF:

~ WRITTEN STATEMENT BY THE
" ANSWERING RESPONDENTS.

~

The ans_nfering RespOndents most respectfully sh'ewet_h,

L. | That the answermg Respondents have gone through the copY of the
‘appheatlon filed by the above named Apphcant and understood the contents
thereof. Save and except the statements which have been specxﬁcally admltted'

herein below‘ or those which are borne on records all other avennents/allegatlons

rna'de in the application are hereby emphatically denied ang the App]jcmt is put to

2. That for- the sake of bre\/lty metlculous denial  of each and every
: allegatlon/statement made in the apphcatxon has been avmded However the :

answering Respondents 1 conﬁned : the1r[ 3 rephes to  those

pomts/alieganons/averments of the Apphcant which are found relevant for

' enabhng a proper decmon on the matter.

3. That the Respondents beg to state that for want of the valid cause of action
for the Apphcant the-application merits dismissal as the application suffers from

wrong represéntation and lack of understanding of the bastcﬁ principles followed in

‘the matter as will be clear and candid from the statements made hereunder:

1

4. . The answering Respondents most humbly su.bmitu.the fcase history on the

/

4.1. That the Appheant Sr1 Blswanath Benarjee was appomted 4s an employee

' of N. F Raﬂway Organlsatlon and while working as Confidential Steno under

C ontd. . .P/2. .D1v1s:|.onal. o - |

Ve

| e



_ | 120 | |
Divisional Mechanieal Engineer at Tinsukia applied for three days LAP with

effect from 31.5. 88 to 2.6.88 in contrnuatlon of one day CCL on 30.5. 88 in heu' |
- 29.5.88 which was sanctioned by the competent - authonty on 31.5.88. After

. availing of the sard sanctioned leave the Applicant was to resume his duties on

3.6.88; but mstead he absented hlmself unauthorrsmgly from duty and did not

: communrcate any kind of information wrth regard to his unauthorised absence till

16.6.88. On 17.6.88 S Benaqee informed that he has been suffermg

homeopathrc aggravation of ailment but did not feel it necessary to obtain sick

-memo from hrs Controlhng Officer as per prevarhng system: The Applicant Sri
Benalj;ee in a subsequent letter. dated 23.6.88 addressed to DRM (M), Tinsukia |

requested from his residence to grant him LHAP from 18.6.88 .to 24.6.88 without

mentioning anything about his unauthorised absence from 3.6.88 t0 17.6.88. The "
DR.M(P), ‘Tinsukia vide letter No.ES/B/334 dated 30.6.88 adtdséd the Applicant

Sti Benarjee to report for duty immediatellv’otherwise diseiplinary proceedings as

-per Rules will be mrtrated against hnn The Applicant Sri Benarjee instead. made a
- further request to sanctron him further LHAP with effect from 25.6.88 to 8.7. 88
L2000 RS IeS

and remamed unauthorrzed absent

* After .observing a period of six months that the Applicant Sri Benarjee

' remamed unauthorrzed absent and submitted no necessary medrcal reports for his

' remarmng unauthonzed absence, the Drscrplmarv Proceedlngs were started vide

DRM(P)/T insukia’s No. E-3/B/334 dated 6 10.89. After a perlod of long 5 years

Sri Benarjee approached the Admmrstratron vide his letter dated 2.4. 93 to issue -

sick memo for -obtaining necessary “Duty Fit Certificate” from the Rarlway

Doctor and without wartrng for the reply to ‘his said letter he approached this
Hon’ble CAT, Guwahati vide. O.A. No.99/94 seeking to provide effective medical

treatment and to regularlze the period of his unauthorrzed absence from 3.6.98 till

he reported to duty.” The Hon’ble CAT dismissed the said O.A. obserying

“peither in limitation nor on merits any rehef can be granted on the frame of

thls Application which does not disclose any cause of action or a gnevance

whlch can be redressed under the law”. In comphance wrth the orders of the

CAT/Guwahatr to dispose of the Dlsmphnary Proceedmgs the Disciplinary
Authorrty nnposed the pumshment of removable from service with effect from
12.6.00 vide DRMP/Tmsukla No. ES-B/334 dated 12.6.00 after observing all

Fd

90 @Q 9\‘“.3 ‘\'r;, wr

SRS P2ramnrey AWl

N

procedural formahtres The Appellate Authonty modified the punishment order of -

Contd

| . ' | ooOP/3"'Iemovalooo
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removal from service of the Applicant Sri Benarjee to the lowest stage in his

present Pay Scale with adverse future effect and W
\«Ww Instead, against the said order
of the Hon’ble CAT/Guwahati, the Applicant Sri Benarjee moved to the Hon’ble
“High Court which also disposed of his case vide order dated 28.3.2000. oﬁserving

“We provide that the petitioner may make such representation within a

period of three weeks Since the matter is quite old, The authority concerned
to expedite the finalization of the proceedings, say, the proceeding would be
finalised within six weeks of submission of the representation reply by the
Petitioner” . The Aﬁp]icant then submitted a furrllér O.A. No.290/02 for his
redressal which was disposed of .by the Hon’blza CAT on 27.2.04 with a direction

- to the Applicant to examine the case upon medical certificates of the Applicant
from 1988 till the filling of O.A. N6.99/94 and considered for his resumption to

duty and thereon decide the intervening period: In compliance to the Hon’ble

CAT’s order in O.A. N0.290/02 the Respondents issued letter dated 01.04.2004 to

the Applicant and the Applicant resumed his duty on wle present O.A.
has been filed by the said Applicant again for regularization of his absent period
as on duty and to pay all back wages and benefits of his absent period which
he himself deliberately had caused and violated all principle of Law and cannons
of prevailing system.

In this connection it is further highlighted that the conduct of the
Applicant Sri Benarjee postulates to be a man of trouble shooter for inviting
litigations one after another for the same cause of action which he himself had
caused dclfberately by his neglect of du'ty,' misconduct, careless and callousness to
. abide by the Service Rules and the prevailing system. Sri Benarjee has filed as
many as 5 court cases right from 1994 t(ﬁ(_)06 in CATM

and avoided all Rules and repeated requests for resumption of his duty and

Wdical reports and sick memo in the event of his being sick which j

he had not intimated to his employer afier the expiry of his sanctioned leave. The
- following table of Court cases will give the picture at a glance the motive made
" by the Applicant Sri Benérjee in ﬁling the cases in the Hon’ble CAT & High
Court. '

9o O 150” tgmyfion
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period as-“on Duty”
and payment of all
backwage for the:
absent period.

decision of the Hon’ble
Tnbunal

TABLE
Sl. | CASE RELIEF HOW DISPOSED * | COMPLIANCE
‘No. | NO.. SOUGHT {OF N
1.1 0.A99/94 " .| To provide effective | No relief granted by CAT. | Does not arise.
. medical  treatment| - . !
. 1 and regularize absent |
petiod. v i R
- 2. | 0.A60/97 To give a chance to | To allow representation | Disciplinary .
: | represent. and - finalization ~ of | Proceeding finalized |
' .| Disciplinary- Proceedings | on................ and ~
expeditiously within 6 | pumshment “of §.
weeks. removable ~  from |
service  modified
and reduced to the
lowest Grade of ‘the
o cadre by - the
o - Appellate Authority. |
3-{WP. . mn|To - provide the| High Court disposed of | Proceedings
High Court | petitioner for | Writ  petition  almost | finalized within the
o | NoWPO® | representation. summarly only -with a | time frame.
11166 of : relief- to. consider the| -
'| 2000. representation by  the |
- ‘Resporidents and finalize |-’
proceedings within  six
weeks. -
4. | 0.A290/02 | - To consider Applicant’s | Respondents
o ' intervening  period. of | complied- with the
compassionately. CAT’s direction and
" | issued letter
No........dt......to
- | the Applicant
| 'resumed duty after
| dilly-dalleing . .
{ himself .only on
e » | .| 30.4.2004.
5. | O.A33/2006 | To treat the absent| The case is- awaited -

In thls connection the- Respondent further sa1d that they were obhged to comply
with- the directions of the Hon'ble CAT and High Court commumcated through
the above OAs and Writ Petltlon to settle the case of the Applicant con31dermg

Apphcant was out of service, in fact for more than 5 years might be because
Contd. .p/so OonI .
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 his 18 years of serv1ce in the Rallway and aceordmgly his punishment was
- modified and 1educed and he was reinstated in semce But, 1t is humbly stated,
-that such kind of consideration can not be made at all t1mes in all matters and on

all events dlsregardmg the emstmg laws, Rules Procedures and system The -
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“of his illness’. but neither he, nor any one of his family felt it obhgatory not only
for condltlons of service but also a moral “duty to- inform his illness and submlt
srck memo and other medical reports to his employer Even on repeated advice to
attend his office which he did not response at all nor even cared to ettend the
DAR Proceeding initiated against him for rm'sconduct of negleet of duty,
unauthorlzed absence and’ violation of the service conduct Rules. This is really
astomshmg that w1thout servmg his' employer and rémaining unauthorisedly
absent for more than 5 years now he claims to treat the absent period as on duty
and b'ackwages:for: the same. The claim is liable to be summarily rejeeted'for his

 willful disobedience and violation of the Service Conduct Rules.

Para-wise reply. .

4.2.  That with regard to the daverme_nt made in Para-4.1 t0 4.6 by the Applicant

“in his Written Statement in the above _O.A. the answering Respondents beg to

subniit that these are all matters of records and, hence, no specific comments are -

necessary in reply.

43. That with regard to the statement made under Para-4 7 by the Apphcant
the Respondents subrmt that the leave apphcatlon of the ApphCant for the perrod
from 18.6. 88 to 8.7.88 was regretted by the Respondents and the Applicant was.
asked for resumptlon of duty vide DRM(P)s/T insukia’s Letter dated 30.6.88. The
Wd absent w1thout producmg any m_edrcal certificate required as

'. per the present prevaﬂmg system and Rule.
Photo copy of the above order is annexed as ANNEXURE A.

4.4, That with regard to the Paragraphs 48 it is suBmitted 'that the Applieant
had not responded for medical examination and the D1v1s10nal Mechamcal
Officer/Makum examined the Appheatlon at his resrdentce at Makum and found.

'that he was suﬁermg from hypertensions and was not willing to take any

———

' allopaﬂuc treatment from Railway Hospltal and as such, he could not be enhsted
in the “sick list” by the Railways’ Medical Authorrty at Makum The- Apphcant
remained silent thhout domg anythmg in positive in reply with his submlssmn of
the MedlcaT Certrﬁcate from the Rallways Medrcal Authonmor from o

‘ ' ' Contd ..... P/6. Reglstered
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Registered -_Medical Practitioner instead of remaining unauthorized absence for a

further period. ‘Consequently the DAR was initiated against the Applicant. The

DAR Proeeeding had to be kept in abeyance as the matter by then became

‘“subjudice” before the Hon’ble CAT/Guwahati in O.A. N0.99/94: . ' o

" In this connection it is stated that DAR Enquiry in to the case was started

E by the Enqmry Officer after getting nomination of defence counsel by the charged

official. All reasonable opportunities were offered to the Charged Official, herein
the Applicant, and the Principle of Natural Justice was not denied at all by the
Respondents. Under the various provisions of the Discipline and Appeal Rules of

‘the Railways, 1968‘, the Enquiry was duly conducted by the Enquiry Officer,

offered his findings and the Charged Official, herein the Applicant, himself put
his signature accepting the entire proeedure of DAR: The finalization of the
proceedings had to be kept 1n abeyance because 'by that time the niatte; became
subjudice before .the Hon’ble CAT, Guwahati in O.A. No.99/94 as the employee

without waiting for the result and finalization of the DAR proceeding initiated

- against him straightway came to the Tribunal and filed the above O.A. for his

redressal, the problems of wﬁh he himséIf has caused.

answering Respondents beg to submit that the allegations of the Applicant are not
clear, candid and categorical. The Applicant’s own condilct for fé‘maim'ng

unauthonzed absent for years. together and w1thout reaetmg to the Respondents

. advice & action are_sufficient cause of his MISCONDUCT and violation of

~ Rules 3(1),_(11) & (iii) of Railway service Conduct Rules are suffice to initiate

DAR proceedings against ﬁsmfor proving his unbecoming of Railway Servent and

hable to be pumshed under Rules. He d1d not even cared for the Hon’ble CAT’s -
“order and filed a ert Petition in the Hon’ble High Court.

P

4.6. "~ That with. regard to thev statement made '{mder para 4. 14. the Respondents
| beg to submit the Hon’ble CAT/Guwahati wde order dated 4.2.00 dlsposed of the

'4.5.  That with regard to the statement made under Para-4.9 to 4.13 the -

O.A. No.60/97 with the observations that the Respondents shall entertaln the .

i

representation of the Applicant and dxspose,of it with the speaking order w1th1n ’

three months from the receipt of the order“in the Said O.A. The respondents

| eomphed with the CAT;s order and ﬁnahzed the D1scxp11nary proceedings.

Contd .P/7. That
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47 | That with regard to the statement made under para 4.15. the Respondents
beg to submit'that the Applicant submitted his representation dated 13. 3.2000
‘under direction of CAT/GHY’s order dt. 4.2.2000. Whlle the matter was under
active cons1derat10n of the Respondents the Applicant bemg aggrieved by the

" CAT/GHY’s order, filed a Writ Petmon before the Hon’ble High Court Guwahati
as W.PO No.1166/2000. The Hon’ble HC/GHY vide order dated 28.3.2000°
disposed of the.petition with the 'ob‘s'ervation' that the Applicant may make

representation within a period of two weeks and directed the -Respondents to

| expedite the finalization of DAR proceeding within six weeks of submission of

representation by the Applicant.

4.8.  That with regard to the sta_tement made under para 4.16 the Respondents

beg ‘to submit that under the direction of Hon’ble High- Court/GHY the .

Respondents have concluded the DAR proceeding by passing speaking order

© dt.12.6.2000 with conclusion in terms of Rule S0L(6)RI and 510 RI that the

Applicant could not be allowed to resume duty as he was absent unauthorisedly

from dutv w.e.f 9.7.88 which is beyond 05 years and ordered for his removal -
_[rom Cuty w.e

from service w.e.f 12.6. 2000

P

4.9.  That with regard to the statement made under Para-4. 17 the Respondents
beg to submit that the Applicant preferred an appeal against the order of rémoval

before the DRM/Tmsukla The Appellate authority by order 7.12. 2000 mod1ﬁed

———————
the order of pumshment by reduction to the lowest stage in Apphcant’s present
‘-\”—/ ——
pay with adverse future effect and comrnumcated the same to the applicant vide

DRM(P)/Tinsukia’s letter No.ES-B/334 dt.22.1.2001 and advised him to regort

duty within 15 d‘a'ys on receipt of this letter for obtaining Duty Fit Certificate to -

resume his duty, but the Applicant remamed silent for a further penod of 7 days

A photo copy of the above order is annexed as ANNEXURE-B.

4.10. That with regard to the statement made under Para-4.18 the Respondents .

beg to submit that on receipt of the order*dated 7.12.2000, tﬁe Applicant instead
.of reporting his duty, asked the Appellate authority vide app]jcation dt.29.1:2001
to clanfy the pumshment nnposed by the Appellate authority as well as reduction

to the lowest stage in present scale with future adverse effect. From such attitude .
S Contd....P/8..of.
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of the Applicant it transpires that he was not willing to abide by the lawful

_ instructions and Rules of Railway. In case he was not satisfied, with the Appellate

- Authority’s action his next course of remedy was to resume his Duty first and

then prefer representation to the Revisioing Authority for his redressal.

A copy of the above lefter is annexed as ANNEXURE-C. '

4 11' That with regard to-the statement rnade under Para-4. 19 the Respondents

beg to submit that in response to the letter dated 29.1. 2001 of the apphcant ,

DRM(P)/Tinsukia vide letter dt. 16.5.2001 clarified the matter statmg that the o ‘.

pumshment imposed upon him was as per Rule 6(VI) of D & A rules, 1968 ie.

~his pay will be fixed at the rmmmum/mltlal 1n the present scale of pay which he 4

was “enjoying with future effect _contentlon of DRM(P)/Tinsukia in: 1etter
dt.22.1.2001 has been made m accordance with the order of aoi)eﬂate.aushority.
Failing which it, Will be presumed that he was not willing to report for duty and
order of penalty as passed by the DA will hold good was also in the order of the

appellate authority. Hence, the objec’uon of the Apphcant was baseless and can

- negative attitude speaks that he was not willing to resume to duty and not in need

of Railway service but to. invite litigations one after another

¢ - Acophofthe above letteg%xed as ANNEXURE-D3=- E

- 4.12. That with regard to the statement made under Para-4.20 the Respondents

beg to submit' that his revision petition to G.M as alleged, has never submitted by
him. Had 1t been so, he should have submltted a photo copy of the same petition
like other Annexures whleh he had submitted in his 49 pages application. Even if
it was submﬂ:ted for honesty’s sake, if it is taken in to consrderatlon the -
Applicant why could not wait for the finalization of the DAR proceedmg and
straightway came to tlre Court of Law. The 'fec'fs of whieh'have Been detailed by
the Respondents in the Para No 4.1 above. The Respondents had left no stone

‘ unturned to guide him and ‘bring him back to the resumption of: duties and o

Temain under the care of the Respondents whose hospital is very much within the

————

'- walking distance of the Applicant’s residence, but ‘the 'applicanf was so much

“adamant and hostile to abide by the Respondents’ good wishes that he had to

- remain out of employment for more than 5 years to which he himself was entirely

—

—————

resp'orisible for his hostile attitude and misconduct. In case he was not interested_

Wlth the Rallways free medlcal treatment and w1shed to spend lavish expenditure
Contd.-P/9-..0f. ee
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- of his money, he could at least intimate h1s controlling officer that he was sick the .~

rule wlnch was very much known to him- by virtue of his official capacxty asa -

: conﬁdentlal Steno. His attitude and actrons are clear proof of his misbehavior,

\‘~\

) mrsconduct, arrogancy, drsobedrence of a hostrle and unwilling worker.

4.13. That with regard to the st‘atement made under Para-4.21 the Respondents

beg to submit that the Applicant ag’am prefeired an 0.A.290/2002 before

‘ 'CAT/Guwahatr to set as1de the order dated 7.12.2000 of the Appellate authonty'
- and order of removal from service passed by respondent dt.12.6.2000. The sald

0.A. No. 290/2002 was disposed of on 27.2. 2004 with a direction to the Apphcant _

1o produce ail h1s medical certificates from 1988 till the ﬁlmg of the 0.A.99/94.
It was further directed that the same shall be considered by the Respondents anda..

decision would be taken by them within one month on submrssron of the

certxﬁcates

4.14. " That w1th regard to paras 4.22, 4.23 & 4.24 are about the court cases ﬁled

’ by the Apphcant and the course of actions takmg by the Respondents whrch were

detarled in the foregomg paras and thus the. repetitions are avoided by the
Respondents - o ' : |

4.15. That w1th regard to the statement made under Para-4.25 the Respondents'
beg to submlt that the DAR proceedings initiated in the instant case was w1thm
the DAR Rules, 1968 prov1d1ng more opportumtles to resuine hrs duty But the
Applicant did not- avarl the same. By such unwanted actmtles he had
dishonoured the Admmrstratron caused the loss of the valuable tlme of the

. Hon’ble Courts. Whereas the Applicant. files thls present O.A. No. 33/06 for .

seekmg dlrectlon from the Hon’ble CAT/Guwahatr, ‘to regularlze ‘his absent'

penod as ‘on duty and to pay all back wages » which is not possible,

for previously he was given suﬁiclent opportumtles to resume his duty and
%———\____f

' und_erg/ginedlcal treatment of the Respondents, but he failed. In thrs connectron '

the Respondents: beg to state that millions of Railway men and therr members of
the families are bemg freely treated by the Respondents’ ‘medical Experts and are

cured all over the country. The Applicant 1s the exceptron to it and all along

' avoided the Respondents’ help at his need ‘and rather, tried and caused unwanted

.

: C_ontd,. WP/ 10..Pleathora. ..
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plethora of problems one after another

4. 16' That with regard to ‘statement made under Para-4‘26 the Respondents ’beg '

to state that all pay and allowances adm1ss1ble to him as per Rules ‘were paid to

_him. However the Respondents sald that in case it is found that still there afe

some amount of his pay and allowances are due and admissible to the Applicant,
arrangement shall have to be made for its expedite payment. The Railway

Administration being a model employer shall in no.way starid on’ the law'ful

claims of its employees, but it is desired at the same t1me that the humble claimant

S

must maintain a good rapport with his employer which in the 1nstant case ‘were

not found. However, the pending payment if any due’ to the Apphcant ,will

——————

deﬁmtely be pald to the Apphcant

4.17. That with regard to the statement made under Paras-4.27 and 4.28 of the
Written §tatement of the Applicant. it is subnntted that ‘these™ are the

representatlons of his earlier submission to whlch the Respondents have

' emphatlcally and respectfu]ly answered to in the foregomg Paras. -

4.18. ',"'l",hat so far the ground for ﬁling this Application the applicant made in the
instant O.A., it is submitted that those are not at all ‘sustainable in the eye of law
and as well as in the facts and the prescribed Railway’s own set of Rules. In the
instant case when the Applicant deliberately made himself unauthorisedly dbsent

~and remained out of employment for more than 5 years without carmg for the
good advices of his employer, the Respondents and msplte of issuance of .
repeated letters for resumption to duty and to take necessary sxck memo for |

: consultmg the Raﬂway Doctors for the dlagnosrs and the tleatment of his ﬂlness ‘
if at all he needed and suffered to, ' ‘

. Moreover, there was no v1olation of any Constitutional pfbvision or
'safeguard for the Apphcant as he himself violated the Service Conduct Rules,
made mlsconduct by neglect of duty and remained unauthonzed absent and out of
employment for more than 5 years despite the issuance of repeated letters from
the Respondents and the directions of the Hon’ble Court of laws mentioned in the

summary of the case above. -

4.19. That the instant O.A. has no merits and it suffers from waiver, acquisance,
‘ Contd....P/11..estoppel. ..
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estoppel and, hence, hable to be rejected ab mrtro and in limine with cost to the

i

4.20. That in mmatmg and eonductmg the. DAR Proceedmg according to

- DAR,1968 all reasonable opporturutles were given to the Charged Official herem
 the Applicant, and the Natural Justrce was also observed in the proceedmgs to

settle the case on its ment, but the Charged Official herein the Applicant, could

. not feel it to be expedlent and exigency for his part to co-operate wrth the

D1scrphnary Authority and the Authorities for such initiative and finalization of
the Departmental proceedings whrch were wrthm the framework of statutory

\

Rules and procedures

4.21. - That it does .not give any sense at all that an employee who had remained
out of employment for more than 5 years of his own accord, volition and adamant _

attitude without caring for the necessary prescnbed Rules and now -demands and _

claim for the regularrzatron of his absent period to “treat it on duty” and thereby -
payment of all backwages when his case was considered by the Respondents
lemently and with a compassmnate and complacent wew in accordance with the
direction of the Hon’ble CAT and High Court and modrﬁed his removal order and

. allowed h1m his resumption of duty v1de letter dated 1.4.04 and the Respondent

~carried out the order only on 30.4. 04 remammg a further, penod of 30 days -

T

absent. The conduct of the Applicant a single evidence for resumpnon of his duty

P.__-—--———-

~ even after the direction of the Hon’ble Court in O.A. No.290/02 by order dated

27.2.04 will be s1gmﬂcant to hote that it took long 2 months time for him for

| submission of hrsg)luty Fit Certificate and resumption of duty. Thus the all along

attitude, action & conduct of the Appﬁcant donot warrant any 'consideration for
his further relief and the instant O.A. is therefore, hable to be drsmrssed with cost

- to the Respondents.

4.22. That the Respondents crave leave of this Hon’ble Tribunal to file
Additional Written Statement in the form of Rejoinder, if necessary. .

[
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-VERIFICATION- -

L Si v AL Namesran. ‘....S/Or/maa:m( gm/mg at present
working as... PO, IT‘?K .N.F. Rallway, Tieemnhia.:.,do hereby solemnly
affirm and state that the statements made in the paragraphs 4.1 to 4.17 are derived
from the records, true to my knowledge and believe and the rest all are my
humble and submission and I have not suppressed any material facts.

 And I sign this Veriﬁcation on this........... th day of August,2006, at
Guwahati. | .

~ H
Signa t.

ge e we Amyfum
Svimens. *- <cose WSS
Q¢ Sscwae Naant

To

The Deputy Registrar,
Central Administrative Tribunal, -
Guwahati
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N, ¥ RAILWAY, | 'RER ITLACH MY ‘V
OFFICE OF THE
DIVISTGHAL RATLWAY MAKAGER (F)/TINSUKI A
o, B¥/B/534, o Tinsuida, dated : 50th June, 88,
To s Syri Bigwanath Banerjeo

0e Suri Sudhir Ch, Benorjoo,
er (14 Railway Health Unit,
Digbol Road, PeOs Makim Jmciicon,
Digtt, mmh- 786 125,

Sub 3§ thauthorised absmco,

It is obsarved that you epplied for § da,vs' LAP from 3105688
to 2:6,88 fran your resldmcd and tharcaftor absconding without w

.mthouty o eny mumt:.cn to that offeet.

2°n are horeby sdvisad to report m dnty Lmedletaly cthomd se
diad.zm.nary acticn wll be indtiated agaln:t m

M &%%“):
LMM



ua.ss-af334 ISIGNAL RLY. MANAGER(P),

To: INSUKIA:: DATED: 22,01,2001

Shri Biswanath Banerjee, EXeConfidential Steno to DME/TSK
§/0: Late Sudhir Ch. Banerjee,P.0.MAKUM JUNCTION,
P.0.MAKUM JUNCTION, DIGBOXI ROAD, NEAR ASSAM SAHITYA BHAVAN,

DIST: TENSUKIASASS&ZPIN 3786170

Subt- Your appeal dated: 16,01,2001,°
Ref i~ Your Previous appeal dated312.6,2000 addressed to DRM/TSK
g i t Of NIP No,ES=B/334 112,6,2000,/

Having boen personal hearing on 02,11,2000, the Appealate
Authority,i,e, DRM/TSK has passed the following Orders:

* I have gone through the appeal submitted by Shri
Banerjee against the punishment of re-moval from service
imposed by the Disciplinary Authority for continous
unauthorised ahsence from 09.7.88 and observe that:

1.The procedure prescribed in the relevant D& A Rules
applicable te Railway servants, have pgen‘corrnctly followed,

N 2.The~£1ndingl_o£rthe Discipiinaty Aﬁthority are warranted
‘by the evidence of records. '

A persual of the DAR case including the available documents

report of the E.O. the p representation of Shri Baner jee
aginst the enquiry report indicate that ample time and
opportunity(in Writing)was provided to him te either report for
dutyo or secek treatment of railway doctor shri Banerjee idid
neither and wanted to resume duty after a long gap of nearly
5 yeaxs that too without complying with relevant rules regarding
treatment #XEewhaxy, M3 skaXXl HIZE G by ncm-r:au.i..'wa},'.\;W,.~
doctors.If he was not satisfied with the treatment,of rallway
doctors and wanted to take treatment elsewhere, he sho.ld have
got his leave sancticned by the Competent authority, which he
falled to comply with., Hence I am satisfied that tne chearge of
long unauthorised absence is substainiated. The various points
raised by him about the role and responsibility of the
Supervisor/Officer alleged discripencies between tha Acticle i
Charges and in the Wordings of the DA'S orders, are trivia. ...
nature and do not alter the basic facts of the case namely,

long absence without following the prescribed procedure/approved
of the competent authority, as rejuired under extent rules,

However,on ground of mercy I modify the punishpent as

reductioh tq_ggg;%;gggg_gggggggg his present pay scale,with
adverse future effect. His resumption of ity is subject te
his being found fit by the Medical Authorities of the appropriae
level and alse the-employee furnishing relevent records/
certificates about his allgged illness/otitside tréatment to the
. satisfaction of the appropriate railway medical authority.
| After this requirement is comlied with, the regqularisation of the
. entire period of absence(from 1988 to till date of resumption of
\ dutylas leave due, can be considarad." ’
S~ As such,you are hereby advised to report to this Office
;! proper T e cates covering t period socas te ,
conslder you to direct to ¢t Rallway Medical authoricy zorv
Obtaining D.F.C. 53r resumption to duty,failing which it will be
resumed that you,not willing toreport for duty and order of
Penalty as passed by the Disciplinary Authority will hold good.

@&vs aA2-4+0/
Divisional Rly. Manager(p),
NyF. Rallway, Tinsuikiu,/

N »
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(ORI7E o™ THE
23 DTVISTOMAL  RATLYAY  vAMAGT (™),
NC 33-5/334 TTH3UCIA ¢ DATD @ 07 01242000,

TC

3hri Bizwanath Qanerjee, ()
s;-,v Cznfidential 3teno to DME/13K _ /
3/0 ¢ Late Sudhir Th. Baherjee, ,

P £ JIAKUM JUNZTION,DIG3CT 0AD,
N2ZAX A3SAM SAHITYA BHAVAN,

DI3T ¢ TINSUKIA (A33AM ).

PIN ¢ 786170,

=

Sub ™ Interview with DWM/T3X on 02112000

Ref ™ Your appeal addbessaed to M /T3K inst
this OFFice HIP OF e ovon oo qdgain

124642000,

A appestals sxdhe)
After personal hearing on 02411.2000,034/T5K has
passed the folloding ('rders = A

" However,on ground of mercy I modified the puhishment
as reduction to the lowest stage in his present pay scale with
adverse future effect. His resumption of duty is subject to his
being found fit by the Medical authority of the apprcpriate level
and also the employee furnishing relevant records/“e-tificates
about his allered illness/outside treatment to the satisfastion
of the aprripriate authoritys Aft:r this requirement is compl ied
with the remlarisation of the entime period of absence (from
1988 to t11l date of resumption of duty Jas dua leave san be
songidared

As such, you are he-eby advised to repc~t to this
Office immadiately with »rooer medizal Tertificates covering
the period so as to consider you to direct to the Rly s Medizal
authority fo~ obtaining DRSO . for rassaption to dutye

M}' 019 e for Divale 3y. danager (0),
Q/ﬁ‘4 M{{‘\t&‘“ N JNailway,Tinsultiae
ot
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ANNEXURE - “D”

TO oo
Divisional Rly. Manager (Personnel),
N. F. Railway,
Tinsukia.
Sub - Disciplinary & Appeal Rules proceedings — Imposition of punishment as
reduction to the lowest stage in my present pay scale with adverse future effect
imposed by DRM/TSK on my appeal dt. 1.8.2000.
Ref:- 1) Your letter No. ES-B/334 dated 7.12.2000 addressed to me.
2) My application dt. 16.1.2001 addressed to you with regard to inter alia
the term “with adverse future effect”.
3) My application dt. 16.1.2001 addressed to DRM/TSK submitted
. through you regarding inter alia the term “with adverse future effect”.
Str,

With profound respect 1 beg to state that as per Rule — 33 (i) of Indian Railway
Establishment Manual — Volume-I (Revised Edition — 1989) and as per Rule 1323. (F. R. 29)
— (1) of Indian Railway Establishment Code — Volume-II (Sixth Edition — 1987) it is evident
that reduction to the lowest stage in a time scale for unspecified period or as a permanent
measure is not permissible under the rules. So, I have requested DRM/TSK in my application
dt. 29.12.2001 to specify the period of reduction in the lowest stage in my present pay scale
and to specify as to whether on the expiry of such period of reduction, the period.of reduction
will or will not operate to postpone the future increments of my pay in my present pay scale.
In this connection my application dt. 29.1.2001 addressed to DRM/TSK (Thro : DRM
(Personnel)/TSK is enclosed herewith-in original for your necessary action please.-

With regards ;
Your’s faithfully,
Enclo. :- Application dt. 29.1.2001 '
addressed to DRM/TSK - :
in original. : Sd/-
(Biswanath Banerjee)
Dated :- 29.1.2001. Confidential Steno,
D.R.M. (Mechanical)’s

Office / N. F. Railway,
Tinsukia.



>, het siv,

, ~ | : 4{ @Z - . ﬁz/\k/\_/ﬁ’gwaﬁ——ab ‘
./{[Vo | | % g?/ ' p 1

"&LL btvvstmm( &wﬂw\) oy M‘RMW;}}Q"J‘
N RM/LMJR/&

T-Crgun Kla-»r ;
C'TLN‘C(% j‘? T) R M, Cﬁamsom nwdt)/N F R«(/j/ ,E,

A Ao

”d’ i P;él A m’fk ms ML O s Tl olace - Ky
am\\e,g age. —Amn /m»&, Frcwsm‘»t.
/S(OQ/ & .4/\.!1 Vil 8 Y

"L’?’F‘%/ :[?'rl et :Loc)o,.(p/K /FJK N Mg

Reef - M Ja i FE, 161, f A5 D
R e RS
ArrsitK

s\,
/ ftt\ p? uz, a’t a 9[ LJ «u,lo—»
%Irﬁblﬂwﬁ‘b “éfu&, h - i % g

’(,‘ ch ‘évgﬂqncw ‘i’mmq yj/:]z{r T‘ﬁ
s P m%ﬁmﬁ%ﬁ g
o, g;);;/a .wm[ q,g (:;Q %' , ;e/nge fed

%.T E?‘M AT S el For ‘eﬁg o

Ge‘m’l'hzw/wtﬁeu ol 'HR ngwu,l:, _ 'VV\ 'H?\'V
cemmectfon 2 b mﬂ/wo . ,B-OU wzm?m 5[1’10?5

Aoy A %Y —o{frnw

@i w%'/S)'C ng 'f' —_B22

K WI'R%‘A? iz;‘?fi e ZU
[o) 245 N ML’Ie
e&ng £ \/I&Q %Zy—, lﬁ%

?n 5 T’“’ZT v
C') Re 16 "L'O_gcyw\en/gjf

Zeoe v@_ Re rm/\ zs’/i‘wmei"
om e 4, ]o/w . .?rcg_p[xe m/:t
e e»s ,t ; mzwLe or &s s mo.

o /5@1\/
/smwni:éd,/r) a*t W’?’
JZ@ AL o vmnv&UvL 7@
Pertia %?yof«vv‘hw[ A shal e Q@EE@ ve, amed
;gkeww %’ mg—?:vm n:g{u&'—
en /5\‘) %jgt 2y <YZ
wnpmcm@w kig/ Mw/ *Q/X .g‘/h
] 3. ( FI R, 2_"1 U 8/‘0}1% ot Lj = @%WM~
ch‘wq'mf % _(ea_vommg-zc iy
a5 oS, L
w Vba_ (&R, 2“)-"— i) E% o stadlac -‘M& N \/Q—/V;/t
&LVLL’,&O as o M LA ne OB RN ’3’ °

/L

5 wn <Aaae An his Liame Saﬁ &, The aAv/EZ_E

"(@% GWOZ@AL ?.61(7 % Ry uc:ﬁ 4 * J
wnw p A4 4(’_’) A /5)’) -1 1/\&,0!/1/\

/
A/J )%7{7‘7«01 5 oY) rwstoya \9n) m&%
OMA
/



() -
nef’zﬂ,w@w 4h aﬂ“’/ @La v ‘f’ *f'
va\e \O/n ?Ds A

2’1 ' (224 q/t; /ﬁ
Whe 2o e A S ;37 .dfﬁﬂ
. 7é‘1 N3 fi vm,/s]pf,u_ oY,
N R a,/&uh_c_ /Lg n «2)7.»444{‘/951
-0\/6(7\/‘&)

T, ' on AL £

o advagmee ¢ hmm&;@ ont
Ui



To,

The Divisional Rail’Way.Manager,
N. F. Railway,
Tinsukia.

(Through: DR M. (Personnel)./ N.F.Rly. / Tinsukia.

Reg - Impoéiﬁon of punishment as reduction to the lowest stage in my present pay
scale with adverse future effect imposed by DRM/TSK on my appeal dt.
. 1.8.2000. c _

Ref:- My appliéati‘on dt. 16.1.2001 to DRM/TSK submitted through DRM.
(Personnel)/N.F.Railway/Tinsukia.

Sir,

With profound respect and humble submission 1 beg to request you kindly to refer to
my aforesaid application in which I had stated that the term to the effect “with adverse future
effect”, as written in the above quoted punishment is not understood as to in which respect-
adverse future effect will apply, and as such I had requested you.in my. aforesaid application.
dt. 16.1.2001 to communicate me as to in which respect adverse future effect will apply. But 1
have not been communicated the same. However, in this connection 1 beg to quote the
following rulings for your information.

2. That Sir, I beg to quote the Rule — 322 (i) of Indian Railway Establishment Manual —
Volume-I (Revised Edition — 1989) as follows :- '

“322, Effect of reduction in pay or grade —

(1) Reduction -to lower stage in the time scale. Rediiction in pay, as distinct from

- reduction from a higher grade or class to a longer grade or class, does not affect a
railway servant’s position on the seniority list. The authority ordering reduction
should invariably state the period for which it shall be effective and whether, on
restoration, the period of reduction shall operate to postpone his fisture increments,
if so, to what extent.” : ' '

3. That Sir, further I beg to quote Rule 1323 (ER. 29) (1) of Indian Railway

Establishment Code ~ Volume-II (Sixth Edition — 1987) as follows -

“1323 (F.R. 29) :- (1) If a railway servant is reduced ‘as ‘a measure of penalty to'a
lower stage in his time scale, the authority considering such reduction shall state the
period for which- it shall be effective- and whether, on' restoration; the- period- of
reduction shall operate to postpone future increments and, if so, to what extent.”

Contd...P/2.
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4. That Sir, from the above rulings it is evident that reduction to- the lowest stage in-a-
time scale for unspecified period or as a permanent measure is not permissible under the
rules. In view of above, you are requested to specify the period of reduction in the lowest _
stage in my present pay scalé and to specify as to whether on the expiry of such period of
reduction, the period of reduction will or will not operate to postpone the future increments.of
my pay in my present scale.

~ With.regards ;-
| Your’s faithfully,
Dated :- 29.1.2001. - Sd/-
- (Biswanath Banerjee)
Confidential Steno,

D.R.M. (Mechanical)’s
Office / N. F. Railway,
Tinsukia.

An advance copy of this application is sent to DRM/TSK.
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Sri UKL Biswas,
Advocate.
Central Administration Tribunal,

Guwahati,

.o - Advocate, -

CAT/Guwahati,

Dear S,

of 2006

Union of India and Qrs. : A —

Kindly acknowledge receipt of the enclosed “Scrvice Copy” for

e
(¢

Advocate of the Respondents/Opposite Partics.

With thanks,

Yours faithipily,

Dated - 8t 09~ 2006 ( KK, @i,ﬁ@as .} Ca / 5 / 64
< l T
hdvocaie, '

CAT/Guwanalt.
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i O.A. No. 33 /7006
“(\1» 07«-
Uaigint ¢ oyt N A . .
Cove. 0 apen Shri Biswanath Banerjee .. Apphicant
— -Versus —
Union of India & Ors. ... Respondent
Re-joinder by the applicant against the
- written statement filed bv the Respondents.
‘The Applicant Most Respectfully Sheweth:-
1. That the applicant after having gone through the written

statement of the Respondents beg to submit that save and except
the statements which have been specifically admitted hereunder
and  those -which are borne by records all  other
averments/contentions/allegations made in the Written Statement
are hereby emphatically denied and the Respondents are required to

prove strictly thereof.

2. That for the sake of brevity meticulous denial of each
and every averment/contention/allegation made in the written
statement has been avoided. But the applicant confined his replies
to those averments/contentions/allegations/statements of the
Respondents, which are seemed to be relevant for arriving at just

decision of the cazs.

7.2. 07

3. That regarding paragraph 3 of the written statement, the

applicant beg fo submit that allegation made in paragraph-3 of the

W.5. is not tenable as per law and on the principles of justice,

equity and good conscience for the reasons stated in the subsequent
paragraphs hereunder. The applicant emphaticaily denies the
allegation of wrong representation and lack of understanding of the

basic principles followed in the matter and zuch denial will be
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clear from the statements made in the subssquent paragraph

hereunder.

4. That with regard to the statements made in para 4.1 of
the written statement the applicant begs to state that the
respondents have sought to twist the entire facts and circumstances
and presented a camouflaged presentation of the successive events
resulting in the filing of the original application. The actual fact
has already been detailed in the original application no. 33/06. The
applicant vehemently opposes the twisted circumstances sketched

on  the written statement. He sserts that 1t 1s  the

Respondents/departmental authorities who did not allow the

applicant to join/ resume his duty by showing baselesz and

' —r

concocted administrative reasons and to save their skin they had

issued letters asking the applicant to join. But, whenever the

applicant approached the concern officer for joining , hurdie had

been created by putting some absurd ‘pre-conditions, so the

Respondent authority acting through the concerned officers wera

1. =

responsible for the present state of affairs caused to the applicant.

It is the department who is at fault and the applicant was put to

suffer because of their fault. Hence, it is wrong on the part of the

Respondents to hold him unauthorisedly absent for more than 5

years. If the documents & eventualities are weighed in proper

‘

perspective than it will be evident that the applicant is entitled to

get the back wages.

4.1 That :'e'ga:'ding, averments made in the first sub-para of
paragraph 4.1 of the W.8. about alleged unauthorised absence the
applicant emphatically denies the same and submits that the
Railway administration since inception was aware of sickness of
the applicant, but despite that, Respondent authority did not take
all possible steps, as required as per Sub-Clause (1} of Sub-Rule (2)
of Rule-3 of the Railway Services (Conduct) Rules, 1966, as

codified in the Iﬂdian'Raiiwa}z Establishment code-Volume-I (Sm

e gevaticg to duty of the

edition-1985) to epsure integrity
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applicant by way of directing the Railway Medical authority for
arranging proper medical attendance and treatment to the applicant,
as the nature of ailment require so that he could resume to duty. It
was known to the Respondents authority that there was no gqualified
Raifway Homoeopathist as well 28 no Railway Homoeopathy
Dispensary in Tinsukia, Dibrugarh Town and Makum JIn. Railway
Hospital (i.e. the localities in and around applicant’s working and
residence places), for which the applicant could not obtain Raitlway
stick memo for obtaining Railway Homeopathic attendance and
treatment. The Respondents authority did not communicate the
applicant about modus operandi of the then prevailing system of
obtaining Railway Homeopathy attendance and treatment so that he
could have obtained the Railway Sick Memo for Railway
Homoeopathic attendance znd treatment. So the aliegation of not
obtaining sick memo by the applicant from the controlling officer
as per pravailing system for Railway Homosopathy treatment is
emphatically denied. The applicant never remained unauthorised
absence; rather it was oaly inaction of Respondents ‘éuthorii’.y for
not taking all possible steps as per sgét.utm'}f Railway service
Conduct Rule Ibid, for which the applicant had to remain absent.
The applicant beg to submit that DRM (P)/ Tinsukia’ letter no.
ES/B-344 dated 30.6 1988, as referred to in the W.5. became
irrelevant/lost its significance/was of no consequence due to
subseguent issue of DRM {P};“Tiﬁétjkia letter No. ES!B.-334 dated
18.11. 1988 (Annexure-B of the O.A and Annexure-A of the W.8)

admitting sickness of applicant.

4.2 That regarding second sub-para of para-4.1 of the W.§.
the applicant most respectfully begs to submit applicant’s absent
beyond his control did not warrant disciplinary action in the fact
and circumstances of the case because prior to initiation of major
penalty disciplinary procesdings with the issue of major penalty
charge sheet WNo. ES/B-334, dated 06.10.1980 for alleged
unauthorizsed absence w.e f 18.6.1988, Asstt. Divisional Medical

Officer/N. F. Railway Dispensary / Makum l.fn. (in short
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ADMO/MIN) had already examined the applicant in applicant’s
residence at Makum Jn on 28.12 1988 in reference to DRM
(PY/TSK's above mentioned letter dated 18.11.1988 and he found
the applicant was i sickﬁéﬁs in bed-ridden condition; but the
ADMO/MIN did not provide or arrange proper medical attendance
and treatment to the applicant, rather he gave merely a prescription
dated 28.12.1988 to the applicant. While the applicant demanded a
medical certificate from the ADMO/MIN clearly certifying the
nature of illness and the probable date upto which the applicant
would be unable to attend to his duty, the ADMO told the applicant
that he would submit his medical examination report dated to
Respondent authority in reference to DRM (Py's 'above letter dated
12 11.1988. The ADMO/MIN submitted his medical examination
report dt. 28.12.1988 to DRM (F) / TSK vide his letter No.
PAT/7/89. dated 28.1.1989. The ADMO s said letter dt. 28.1.1989
had two aspects — in one aspect, he certified sickness of the
applicant and in another aspect he communicated adverse remarks
against the applicant to DRM (P)/TS8K.. Such adverse remarks of
ADMO/MIN were never communicated to the applicant at any point
of time. But it was 2 fact that the ADMO’s above letter, which
certified applicant’s sickness was itself a Ratlway Medtcal,
certificate in substance. While the Respondent was aware from the
ADMO’s above letter about applicant’s sickness and while
ADMO s letter contained adverse remarks against the applicant and
while there was uncertainty about applicant’s sickness, for which
the applicant could not be held responsible, in that event it would
have been in the fitness of things/appropriate and in the interest of
natural justice either (i) to hold a fact finding enquiry by the
Respondent authority i}}? associating the examining ADMO/MIN to
reveal the problem in issue, or (if} to depute a2 Welfare Inspector
for conducting a fact finding enquiry on the spot to ascertain the
fact in issue, or (iii) to take all other all possible steps as per
above mentioned Service Conduct Rule, or (iv) even. the
Respondent authority ought to have called for explanation in

respect of adverse remarks of ADMO/MIN. Eut Respondent

2 Vi
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authority did not take action in any of above manner, which
warranted tn the fact and circumstance of the case.
Acopy of the said letter no. PAT/7/89
Dated 28.1.1989 issued by DRM(P)/TSK

iz filed hereto and marked as Annexure-Q.

The deponent submits that though the Respondent
authority issued above-mentioned charge sheet; but did not
disclose the ADMO’s letter ibid in the charge sheet and also did
not make the examining ADMO/MIN as witness in the charge sheet
for cross-examination by the applicant. Even during disciplinary
enquiry proceedings held on 28.9.02 by the Enquiry Officer (i.e.
Sri P.G. Keshavan, the then APO/I/N F.Rly/Tinsukia) the contents
of ADMO’s =aid letter dt. 28.1.1989 were not recorded and
examining ADMO/MIN was not called as witness for cross-
examination. Further Respondents even did not submit Written
Statement during pendency of earlier O A 99 of 1994 (filed in this
Hon’ble Tribunal on 20.5.1994) and did not bring to light of this
Hon’ble Tribunal and to applicant the contents of ADMO’s said
letter tﬁrough W5, if any would have been submitted. B0, there was
violation of requirement of Rule 9(6) of the Railway Servants
(Discipline & Appeal) Rules, 1968 (in short D & A Rules),
violation of principle of Natural Justice and against the principles
of Justice, Equity and good conscience. In this connection,
applicant’s brief averments in para-3 of his letter dt. 18.3.2004
(Annexure-M of the O.A)) may please be referred to. So, after
observing a period of six months i.e. as stated by the Respondents
in the instant W.8% . was not necessary for waiting, rather all
possible steps, as narrated above, ought to have been taken by the
Respondent authority. So, for wasting a period of six months by the
Respondents after receipt of ADMO’s said letter, the applicant was

not at all in any way responsible.

4.3 Though the major penalty charge sheet No. ES/B-334,
dated 06.10.1989 for alleged unauthorised absence w.e f. 18.6.1988

was issued, it was/ismw very belatedly
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from the contents of DRM (PYTBK’s letter no. EB/B-334, dated

G1.7.1997 and this lapse in 1ssuing the charge sheet has been
accepted by the Respondent authority (i.e. Disciplinary Authority)
itself. %o, the adversa action emanated (i.e. imposition of "
punishment already impcssd} out of the above mentioned void-ab-
initio charge sheet was/is illegal, arbitrary, violation of D & A
Rules, and violation of principles of Natural Justice and against the
principles of Justice, Equity and good conscience.
A copy of DRM(P)/TSK s lettar no E&/B-334
Dated 1.7.97 is filed hereto and marked asg

. Annexure-P

4.4 That the applicant emphatically denies iﬁer‘@With the
allegation of the Respondents which inter-alia reads as “after 3
period of 5 years Sri Banerjee apptoached the A{Imim»ttatmn vide
his letter dt. 2. 403 ¢ isaue sick memo for obtaining necessary
duty fit certificate from the Railway Dector and without watting
for the reply in his said letter he approached this Hon'ble CAT,
Guwzhati vide O.A. No. 00/04 ~ The applicant begs'to submit that
he had already attended DAR enquiry on 28.?.1_992,. Enquiry
Officer had already submitted his D&R Enquiry report dated
2801082 o Disciplinary authority (i.e. Respondent authority) in
October 1992 byt éeepzte that the applicant .had not been
communicated anything in respect of dﬁcsplmaf}: proceedings. The
applicant submitted application dt. 10.2 1993" praying for issue of
Railway =zick memao, a5 fresh sickness of &pplzcam occurred. As no
Railway sick memo was ever issued, so, the applicant attended
before Sr. DMO/IC/N.F. Railway Hospital/Tinsukia (1n short Sr.
DMO/IC/ 'TEK) on 24293 fm‘ ’ ‘medical examination. Sy,
DMO/IC/TSK instead of medically examining the applicant wrote
letter no. H/ /93/TSK, dated 24.2.1993 to DRM (PY/TSK with the
request to issue fresh letter for medical exaniination, as Sr.
DMO/IC/TSK  learnt from the applicant that a disciplinary
proceeding for .alleged unauthorised absence Was going on against

appf:caﬂt that a Riy, Sick memo as asked for on 10.2.1993 was

never issued. He bl these Wcﬁ the applicant
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that Sr. DMO/IC apprehended that the applicant might be removed
form Rly. Service, and as such he wrote the above letter.
Thereafter also, the applicant submitted following applications to
the authorities from time to time till filling of earlier O . A. 99 of
1994 (filed in this Hon’ble Tribunal on 20.5.1994) praying for
isgue of Rly, Sick Memo or fresh letter to Sr. DMO/IC/TSK: - by
applications dated 12.3.93, 2.4.03 20403 31593 22993 and

'28.12.93 But no Rly Sick memo or fresh letter to Sr. DMO/IC/TSK

had ever been issued till filling of OA 99/1924.
Copy of applicant’s application from 10.3.93
to28.12.93 are filed hereto and marked as

Annexure-(Q series.

The applicant believes that there was/is no extant
Ratlway Rules that a Railway servant iz debarred from obtaining
Railway Medical Attendance and treatment during on-going
disciplinary proceedings for alleged unauthorised absence or for
whatever other charges. On the same analogy, the applicant also
believes that a hard-core crimina!l is rendered medical attendance
and treatment by the State during their trial and imprisonment. The
applicant was not removed from Rly. Service till filling of O.A.
89/1994 (filed on 20.5.94). While the applicant believes.so, the
Respondents are put to strictest proof by quoting showing and
supplying copy thereof as to whether any Rly: Rules existed/exists
debarring a Rly. Employee in the above circumstances while the
Rly. Employee was/is not at all removed from service. If no such
Rly. Rules existed/exist, in that event the applicant had been
denied the Rly. Sick memo illegally, arbitrarily.

The applicant submits that as the disciplinary
proceedings was at the root for not issuing Rly. Sick memo or
Fresh fetter to 8r. DMO/IC/TSK and whereas the épplicant had not
been supplied with copy of DAR enquiry proceedings of 28.9.1902,
copy of Enquiry Officer’s DAR enquiry report dt. .29.9.1992 and

copy of Disciplinary authority’s order for submission of. written

reply therefore, the thm alterngtive but to file
earlier O.A. 99 of 1994 in n@ﬁ}?rwga 20.5.1994.
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During  sub-judice of O.A. 09/94, disciplinary
proceedings were the matters in issue. Therefore, the allegation of
Respondents which reads as “After a period of long 5 years 8ri
Banerjee approached the Administration vide his letter dt. 2.4.93 to
issue sick memo for obtaining necessary “Dﬁty Fit Certificate”
from the Railway Doctor without awaiting for the reply to his said
letter, he approached this Hon’ble CAT, Guwahati vide O.A No.
99/94 .. is emphat.i.cally denied herewith and such allegation is
nothing but fo mislead tﬁis Hon’ble Tribuna!l, as no man of
ordinary prudence would await for more than one year from 2.4 .93
to 20.5.94 (date of filling OA 99/1994). While no response was
forthcoming from the Respondent authorities in response to
applicant’s above-mentioned applications and while nothing had
been communicated about fate of the disciplinary proceedings by
the Respondent authorities, so, question of alleged 5 years did not
arise. Moreover, as stated above, it was fresh sickness with the

submission of application dt. 10.2.1993 ibid.

4.5 Regarding allegation of Respondents made in 2™ sub-
para 4 of W.§ which reads as “The Hon'ble CAT dismissed the
O.A. observing neither .. .. 7, the applicant beg to submit that

though O.A. 99/94 was dismissed partially from Limitation point of
view and partially for procedural lapse for failure to disclose the
cause of action on the frame of the OA, the disciplinary
proceedings were the matters in issue during su‘b-judice of OA
99/94. There was no injunction of this Hon’ble Tribunal to keep in
abeyance disciplinary proceedings during penéency of OA/1994,
But the Respondents did not submit W.8__ did not submit along
with W.8. (if any would have been submitted) copy of
ADMO/MIN’s letter dt. 28.1.1989 (Annexure ‘O’ of this rejoinder),
copy of DAR enquiry proceedings dated 28.9.1992 held by the
Enquiry Officer, copy of Enquiry Officer’s DAR Enquiry report
dated 29.9.1992 (submitted to disciplinary authority — Réspondent

authority in October 1992) copy of Disciplinary Authority’s order

DETore inis Hon'ote Tribunal and Lo appicant, consequentty ine
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applicant could not get opportunity in the interest of Natural
Justice to rebut the allegation of alleged unauthorised absence
during pendency of earlier OA 99/94, and hence this Hon’ble
Tribunal as per Rulez of pleadings held on the frame Qf its order
dated B.8.1995 passed in OA 99/1994 which inter-alia reads as
“Thus the service of applicant was not terminated at any point of
time. The disciplinary enquiry did not result in any order adverse

to him” (vide para-3, page-5 of itz above order). Though the QA
) - .

892/94 was dismiszed, but for above observations of this Hon’'ble
e e e e,

Tribunal, the applicant was unable to prefer a peal against the

dismtssal. Although reliefs were not granted, but disciplinary

——-—_\__/

proceedings were settled with its upholding in the above manner,

and in view of above observationz there was no direction of

Hon'ble Tribunal to Respondent to finalize the disciplinary

proceedings again in refsrence to the above mentioned void abh-
=3 & )

initio Chagesheet dt. 06.10.1989 and hence there remaine
i g -

to finalize the disciplinary proceedings. Rather this Hon’'ble

d nothing

Tribunal left the matter to be decided between Respondents and
applicant with the passing of following order: - |
“....v..... Neither in limitation nor on merits any relief can be
granted on the frame of this application, which does not disclose
any cause of action or a grievance, which can be redressed under

the law. In the peculiar situation where he i§ neither on duty nor
4e 18 1ty no

his service are terminated what the respondents zhould do or the

e —
applicant should do iz a matter for thoss parties to consider and
g —
from this order it iz crystal clear that there remained nothing

———

further to finalize the disciplinary proceedings again in reference

———

to the same void ab-initio charge cheet dt. 06,10 1980 °
N T ——

—

That it is noteworthy fo point out that disciplinary
proceedings was initiated on 06.10.1989 in reference to above
mentioned void ab-initio charge sheet No. ES&/B-334 dated
96.19.19895@' alleged unauthorised absence w.e.f 18.6.1988, DAR
enquiry held on 28.9.1992 by the Eaquiry Officer (who was not the
disciplinary authority) in an tllegal manner by asking incriminatory
questions in violation of Ruie ¢ (21) Qf D&A E_}zies, 1968 and by

(pppliani ?
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overlooking non-disclosure of statement of imputation of
misconduct in the c:hafge sheet and punishment of removal from
service imposed illegally on 12.6.2000 (i.e. more than 10 years
after issue of the charge sheet) at the cost of mental agony,
monetary loss, foss of valuable/precious time of the applicant for
no fanlt of the applicant, and deprived the applicant to resume duty
for much earlier for zo many years on the pretext of pending void
ab-initic disciplinary proceedings and dilly dally practice. No
prescribed formalities had been obszerved in itmposing the
punishment.

Tﬁat the azpplicant reported for resumption to duty on
18.3.2004 vide his application dt. 18.3.2004 (Annexure-M of
instant O.A), but, in fact, he was allowad to vfesume duty on
27.5.2004 due to high time taken for izsuing of Duty Fit Certificate

for administrative reason.

4.6 That the applicant begs to submit that the allegations in
third sub-para of Para 4.1 of the WS are emphatically denied
herewith, as compelling circumatances created by illegal, arbitrary
inaction/illegal, arbitrary action on the part of the Respondents
dragged the applicant to th(i.s Hon'ble Tribunal. The applicant
was/is always at liberty as ci"{\izen of India to approach the Hon’ble
Court of law for seeking justice against injustice. The applicant did
not commit foéﬂﬁs& in having approached this Hon'ble Tribunal
and Hon'ble High Court/Guwahati and there wasz no ill motive for
seeking justice. The respondents did not submit correct Table of

court cases in the W.8. The corrsct table of Court cases iz as

follows: -

8l | Case Brief cause of filling Observations/decision and
"I No » compliance

1 O.A 991 As the respondents  did | The service of the applicant

proceedings held in ref. to disciplinar

void ab-initio charge | result in any order adverse to
»

of 1994 |not communicate  the [was not terminated at any
result of  disciplinary | point of time. The

! enquiry did nof

C Pyedieand) 0

~
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sheet dt. 6.10.1989 ibid]the applicant.  What  the
during more than 4 years respondents should do or the
7 months and on the applicant should do is 1
pretext of illegal | matter for those parties to
disciplinary proceedings | consider.
of action had been taken | The applicant, on receipt of
on applicant’s | Hon'ble Tribunal's orders dt.
applications. 8.8.95 passed on O.A. 99/04

submitted applicat;o:i dt.
30.10.1995 for resumption to
duty but he was not allowed

2 OGA 60 As the discipiinafy_Though board of Enquiry
of 1987 | Authority (i.e. | Officers  cancelled during

Respondent authority) | pendency of OA 60/97, but
nominated Board  of | during subjudice of QA 60/97
Enquiry Officers to get (asked for written brief from
done  successive DAR applicant by Disc. Authority,
engquiry denovo illegally, |Hon’ble  Tribunal directed
arbitrarily in ref. to the|applicant in submit
same void ab-initio | representation. The applicant
charge sheet dt. 6.10.80 Submitted representation dt.
ibid. | 1 13.3.2000 to Disc. Authority.
But no advise order passed
against the applicant by this
Hon'ble Tribunal.

3 W.P. Thiz  was an  appeal| The Hon'ble High Court was
(C) No.|against the order dt.!in agreement  with  this
1166 of {4.2.2000 passed on OA Han’;ble Tribunal's said order
2000 to {60/97 so that of any | dt.  4.2.2000 and directed
Heon'ble | further retirement on zaid applicant to submit
High order could be done by |represeatation to Respondent
Court/G | Hon'ble High Court, as authority. 8o, the applicant
hy the chargesheet no. ES.B canceling his earliery

334 4t %z'e.mgg was/is | representation dt. 13.3.2000
V7.

Chpplicand)
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void ab-initio and hence

question of submitting

writ brief did not arise

submitted representation dt.

17.4.2000 to Disc. Authority.

O
s

AT W
s

ol

o)

Amongst other averments,

oneg

it

e
3

73

i

averment/grievance that
of

did

order appellate

Authority not contain

the period for which the
applicant had 'been asked

to produce the medical

certificate and another

grievance was that the

order T om the
Revisioning Authority

(i.e. G.M., N.E. Railway,

Maligaton} in ref. in
applicant’s Revision
application dt. 08.3.2001

A+

This Hon'ble Tribunal
directed applicant to produce
all relevant medical
certificates from 1988 to till

the filling of O.A. 99/94 and

directed the Respondents fo

alfow the applicant to resume

duties after receipt of the
certiftcates from the
applicant. The applicant

produced all relevant medical
certificates/records to
Respondents
dt. 18.3.2004 (Annexure-M of

the OA);

vide application

but in fact the

applicant has been allowed to

resume duty very belatedly on

27.5.2004.

Further while admitted OA
200 of 2002, this Hon'ble
Tribuna! passed order that

pendency of this application

shall ROt be bar on

respondents to take initiative

to resolve the matter. But,
revizioning Authority never
disposed off applicant’s
Revision application dt.
£.3.2001 by quashing illegal

imposed punishment and did

not allow the applicant fo

t esume dut v

V‘)/VS/I/\/‘—M,Q%

C@ffwﬂw‘_@



13 %

Present | Amongst other | Now under subjudice.
CA No. | averments/grievances, one
133/2006 | of the grievance is that
(now thiz Hon'ble  Tribunal
subjudi |whife issued itz order
ce) dt.......... On past OA 290
of 2002 had not
specifically directed the
respondents as to how and
in  what manner back
wages of the applicant
would be considered by
the respondents and that it
is mandatory on the part
of the Hon'ble CAT to
direct the respondents as
to the entitlement of the
back wages. The
grievance - of never
dizsposed of applicant’s
Revision Application dt.

8.3.2001 by the Revising

Authority has been raized.

4.7 That regarding aliegationz of respondents in paga-4 continued
to page-5 of their W.S. the applicant emphatically denied the
allegations herewith and beg to submit that the respondents were
fully aware since inception that the applicant was sick and
confined to house. The applicant was unmarried. It was the
statutory duty of the ceﬂcefﬁed Respondent authority (i.e.
controlling officer who is the disciplinary authority) to take all
possible steps in the fact and circumstances of the case to ensure
integrity and devotien to duty of the applicant. There was/is
relevant provision of statutory rule in this regard vide clause-(i},

sub rufe (2) of Rule-3 of the Railway Services {conduct) Rules,

@ff@f”fg% |



1966, as  codifieg 25 Appendix-1 in  the Indian Railway
Establishment Code, Volume.] (Fifth edition-1985), which 18

quoted below:-

LT3

3. General - (1}
&

a} $$$$$$$$$$$
';i!} :,;-:g:e::{::.;::,:{:;r::.:g:e:
f:lil) =&=§==§::§=$$={t={:=¥:‘-‘§=$2{:

(2) (D) Every railway servant holding a Supervisory post shall take
all poszible Eteps to ensure the integrity and devotion to duty of all

railway servants for the time being under his contro! and authority.

While above Ryle was/ts  the statutory legal provision
enjoined/commanded the Respondent authority (i.e. controlling
officer who i5 the Disc. Authority in relation to the applicant Jto
take 2l possibfe gteps on receipt of ADMO/MIN g medical
examination report . 28.12.88 vide his letter No. PAT/7/80 dt.
28.1.1989 which was submitted aftar having zﬂedicaily examined
the applicant at applicant’s residence at Makum In. In ref. to DRM
(P} / TSK’s lstter No. ES/B-334, dt. 18.11.1988 (Copy enclosed as
Annsxurg-‘\?’}. The ADMO certified applicant’s sickness and
simultaneously submitted adverse remarks against the applicant in
the same above letter. The ADMO’s certifying sickness of
applicant in the above letter was a ratlway medical certificate itgelf
in substance. But unfortunately ADMO’s said letter was never
disciosed to the applicant at any point of time, but only known to
the Respondent authorities. So, while the applicant’s nature of
illness was uncertain, for which the applicant could not be hsld
rezponsible and while the Respondent authorities had received
adverse report from ADMO, in that event réspondents ought to
have taken alf possible steps without loss of time to arrange for a
fact-finding enquiry by associating  the same examining
ADMO/MIN s0 as to redress the problem, or to have communicated
the applicant to attend R!}%. Hospital by providing ambulance, or to
have called for explanation from applicant in reference to ADMO’ s

adverse ref}m't? or ought to have deputed Labour Welfare Inspector
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to conduct fact-finding enquiry on the spot (i.e. at applicant’s
residence) to ascertain the fact in issue. But respondents remained
silent as a mere spectator in violation of above quoted statutory
~rule. Even the application submitted fwo applications both dt.
9:9.1991 for inspecting the applicant at applicant’s residence by
the Respondent authority (i.e. controlling officer who is the
disciplinary authority) aion‘gwithba Doctor for ascertaining the
applicant’s health status. But in violation of above mentioned
statutory rule the gzaid Reszpondent authority did not take all
possible steps and did not communicate anything to the applicant.
Copy of the letter-dated 9.0.91 is filed
Hereto & marked as Annexure- R

The applicant had already attended on 18.9.1992 before
the authorities (i.e. Sri N.K. Das, the then DME (C'&W) / TSK who
was one of the controlling officers az also disciplinary authority of
the applicant, Sri A K. Jaataria, the then Sr. DME/TSK wha was
another controlling officer of the applicant and who was competent
to act as disciplinary authority of the applicant and Srj P.G.
Keshavan, the then APO/I/TSK who wasz the Enguiry Officer for
the DAR enquiry), all of whom sat in a joint sitting in the chamber
of 8r. DME/TSK in presence of the applicant. The applicant
submitted application dt. 18.0.1007 to above disciplinary authority
who was one of the controlling officers along with a homoeopathy
certificate and requested therein to direct the applicant to Railway
Medicaf authority for pathological investigation for obtaining Duty
Fit Certificate (in short DFC) to enable the applicant to resume
duty. The above authorities put questions to the applicant in a joint
sitting, which the applicant replied to. The authorities found of
their own that the applicant was fit and decided to get the DAR
enquiry done by the above Enquiry Officer. Hence the applicant
was detained for DAR enquiry which was to be held on 28.9.1992,
but did not direct the applicant to Railway Medical authority at any
point of time either before the DAR enquiry heid on 28.9.1992 or
after the DAR enguiry held. The authorities who are non-Medical

personnel, even did not consider it neceszary to direct the applicant

- Uhpplieart]
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to obtain railway medical fitnéss certificate from the Railwajr
Medical authority before the DAR enquiry held while the subject
matter of absence arosge oyt of medical reason, DAR enquiry was
held on 28.9.1997 by the Enquiry Officer, in which enquiry the
applicant attended, so, the date 18.9.1992 was much before EXpiry
of 5(five) years counting from 18.6.1988 (i.e. the date of alleged
unauthorised absence w.e.f. 18.6.1988 as shown in the void ab.
initio charge sheet ng. ES/B-3134, dated 06.10.1989 (Annexure.C of
the instant OA). |
Copy of the applicant’s lefter dated 18.9.92

15 filed hereto and marked asg Annexure.§

The applicant repeats that the respondents authoritieg
examined the applicant on 18.9.1992 in 2 joint sitting by putting
questions and they took deéisitm of their own that the applicant
was fit did not direct the applicant to railwé}z medical authority
suo-motto before the DAR enquiry held on 28.9 1099 for obtaining
DFC despite the authorities know fully that the subject matter wag
sickness. The authorities were non-medical officialsg So, this was
Eross procedural violation on the part of the authorities without
getting  obtained Duty Fit Certificaﬁe from Railway Medica]
Authority before getting held the DAR enquiry on 28.9.1007
Further, pending the DAR enquiry, the authoritieg concerned did
not direct the applicant to Rly. R{edical Authority in reference to
applicant’s  above mentioned application dt. 18.9.1992 for
obtaining DFC, rather detained applicant for getting done the DAR
enquiry on ?_.8.9.1'992: 8o, it was evident that the reéspondents had

already pre-conceivad on and before 18.9.1009 that the applicant

the above cited void ab-initio chargesheet . 06.10.1989, angd
which was further evident from their subsequent conduct of not
responding to applicant’s applications submitted to them from time
to time and that no al] possible steps had been taken by them in the
fact and circumstances of the €ase in gross violation of above
motioned Rly. Service conduct rule to ensure integrity and

devotion to due of the applicant by the Supervising controlling



officers. As already stated above, DAR enquiry was held on
28.9.1992 by he Enquiry Officer, in which enquiry the applicant
attended, that Enquiry Officer submitted hiz DAR enquiry report
dated 292.9.1992 alongwith DAR enquiry proceedings held on
28.?.1992 to the Respondent authority (i.e. disciplina ry authority)
in October 1992, 80, THEH RESPONDENTS ARE ESTOPPED
UNDER THE RULE OF ESTOPPEL TGO STATE THAT THE
APPLICANT WAS EITHER CGNTINUING SICKNESS OR
ABSENTING SINCE 18.9.1097 The respondents dragged the

disciplinary proceedings  willfully, tllegally, arbitrarily for
abnormally prolong period from the date 06.10.1980 (i.e. date fo.
issue of said chargeshset dt. 6.10.1989) to 12.6.2000) (i.e. the date
of removal order No. ES/B-334 4t 12.6.2000 - Annexure-I of GCA)
which was near about 10 years 8 months for no fault of the
applicant at the cost of mental agony, monetary loss, lost of

valuable/precicus davs of applicant’s life whick lost precious

/valaable davs cannot be regained or will nic} revisit. Their such
willful, arbitrary and illegal inaction and action dragged the
applicant to approach thizs Hon'ble CAT a number of times earlier
a5 per Table of Court cases shown in forgoing paragraph.
Therefore, it transpired for all practical purposes that the
-respondents had already pre-concetved illegally, arbitrarily and
whimsically on or before 18.9.1992 that the applicant would be
removed from service otherwise rezpondents would have taken ail
possible step as per above mentioned Rly. Service Conduct Rule
either suo-motto or in reference to applicant’s applications. Cnly

the respondents deferred issue of removal order to 12 62000

5. That with regard to the statemen ts made in para 4.2 of the

written statement the applicant begs to offer no comments.

6. That with regard to the statements made in para 4.3 of the
written statement the applicant reiterates his statements made in

para 2 above. The applicant assets that in compliance with the
OT4er Gared 3U.0.5E WHEN ne approacpes ine respongents por

wﬂa/n,q%/ ’
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allowing him to resume d uty he was asked to give duty fit
certificate from the Railway MPdwai Officer and when he asked
the same from RMO concerned he was not given the same citing the
reason that he cannot issue such certificate as the applicant was
taking Homeopathic treatment which was not recognized as per
Railway service rules.

7. That the contentionz of the respondents in para 4.4 of the
written statement denied and in this regard the applicant reiterate

his statements made in-forgoing paragraphs of the :E-_undet

8. That with regard to the averments made in 4.5 of the written
statements the applicant reiterates hiz statements made in para 4.9
to 4.13 of the Original Application. A mere reading of para 4.5 of
the written statement field by the respondents mékes it crystal

clear that they themselves do not know as to why the DAR enquiry

~against the applicant was started. It also signifies that they are not

aware that what constitutes ‘MISCY ONDUCT".

9. That with regard to the statements made in para 4.6, the

applicant begs to offer no comments.

10.  That with regard to the statements made in para 4.7 & 4.8 the
applicant begs t o state that his representations dated 13.3.2000 was
not taken in to consideration by the disciplinary j-‘..uti*zorit.},.-" in its
proper perspective and in a haste he imposed the penalty of

removal from service w.s £ 12.6.2000 vide order dated 12.6.2000.

il1. That the contention of the respondents in para 4.9 are
accepted how far the ,- are borne by records, but, he denied the
allegation to the effect that he remained silent for a further period
of 7 days. Rather, he could not understand the meaning of the
penait}: tmposed and so he wrote a letter to the appellate authority

seeking clarification on 29.1 .01,



12. That the contention of the respondents in para 4.10 are
partially ‘accepted but, it iz denied that does not wan té resume his
duty. He wrote the letter dated 29.1.01 only to know the meaning
of the penalty imposed by the appellate authority and which right

cannot be said untenable in the eye of {aw.

13, That with regard to the statements made in para 4.11 the
applicant begs to state that he was always willing to resume duty
but, he wags subjected to penalty without there being any fault onn

his part.

14, That the contentions of the Respondents mgde in para 4.12
are denied in to to. The applicant asserts that he has filed a
Revizion petition before the General Manager, N.F. Railway on
83.01, but, that was never disposed of by the G.M. and is stifl

pending.

15, That with regard to the statements made in para 4.13 and

4.14, the applicant begs to offer no comments.

16. That with regard to the statements made in para 4.15 and
4.16, the applicant begs to state that service is a contract governed
by a bundle of rules cailed service rules. If any employee deviates
from the rules governing conduct he is liable to penalty which is
subject to certain proceduraf safeguards governing the service.

In the instant case, the a?pliéant was zuffering and that is
undisputed. The moot question for adjudication 1s, whether the
applicant is responsible for non-resumption of duty or the
respondents did not allow him to resume duty taking the shelter of
certain technicalities.

A perusal of the entire facts and circumstances with proper
perspective would make it clear that the applicant is not at fault,
but, it iz the respondents who are responsible for delayed

f duty by the applicant. Hence, the applicant {s

(Ppplicarts
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entitled for the hack wages treating the entire period of his absence

a5 on duty.

17 That with regard the statements: made in para 4.17, the

applicant begs to offer 0 comments.

18 That with tegard to the statements made in pafa 418 to 4.21,
the applicant begs to state that he always intended to resume his
duty but, it wag the official respondents who did not allow him to
join. In that view of the matter the backwag&s to the applicant
cannot be denied as no fault is attributable on his part. Hence, it
can be said that the contention of the Respondents are statements
made in vein with an intent to creat confusion in the mind of the
Hon'ble Tribunal Moreover, the principles of wajver acquizance

and estoppels have no application in the instant case.

12 That the applicant further submits that the Apex Court and
Hc»ﬂ’bie Gauhati High Court in 2 catena of decisions have held that
an employee canot be denied his emoluments for the fault of the
department. In that light of the matter, the instant original
application is required to be zllowed and the applicant may be

granted his full back wages treating the entire period of his

 absence, on duty.

VER;IFIC}'&TIGN

I, 8ri Biswanath Banerjee, son of Late Sudhir Chandrsa
Banerjee, do hereby solemaly affirm and state that the statements
made in pafagfaphsl,z, 3, L‘)L"))Aa')_} 4'¢ &5 are true to my
knowledge and those made in paragraphs 4 249,45, 4.7 are being
matters derived from record, true to my belief and informations and
the rest are my humble submissions before this Hon'ble Court.

And, 1 sign thig verification on thig day of February

2007 at Guwsahat;

Signature of the Deponent L—



ANNEXURE-O

MNO. PAT/7/8¢9 Date: 28.1.39
From DMO/MIN To, DRM (P) /TSK

Sub: Sri Biswanath Banerjee

Ref Your office L. No. E&/B/334 dated 21.11 88

I have attended the above named staff at his residence at
Makum on 2812 83 I have examined him & found him to he
suffering from Hypertension. He is not willing to take any
allopathic medicine frem Rly. H. Unit or to be referred to Rly. |

Hosp. DBR. He is not in my sick list. Thig is for your information

pleaze.

Md/-
28.1.89
DMO!MJNiDER

Certiﬁed to be true copy

Advocate
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P TRT Sat Pivl., Railway Maneger. (P), : ' ;
: 'g;: R R T : 'l‘insukia. :
NesES-B/334 . o . dt.1=T=97 . o | |
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Do 8 g M Ryt N ' i e il-‘.l, ‘-.1 -’q}{',: -
v [FT-3\) M f mo e e o .' L e e e . . .t t e
vwigr$§h;1,niqéannth-lanerjoe, . T

s+ (Confidentisl. Steno to DME/TSK) ‘
" ¢/e Late sudhir Ch. Banerjee, i _
»igboi Road,near eld Health Unit, . Lo )
2121220, Makum Junction, |
T pinye 786170 : '

. ;
8ubs~ DAR enquiry repert and sbservetien’
@f the disciplinary autherity.

Enclosed, please find herewith a copy ef thea
departmental enquiry report inte the charges framed againgt
you vide PME(C&W)/TSK's Memorendum No,ES-B/334 dt,6-10-89
(in 8 pages). Further, to the abeve it is te inferm yéu that
the disciplinary autherity has erdered feor cencellatien - ef
the nominatien ef Board of Bnjuiry issued vide SF=7 Ne,ES~B/334
Ate2,12,1996, Accondingly,the neminatien of Beard ef Enquiry
for helding fresh enguiry inte yecur DAR case is cancelled. But
the present disciplinary autherity (Pivl., Mechanical Engineer,
N. F. Rallway/Tinsukia) ebserves the fsllowing en the records

_ svailsble iu the cerncerning file and sdvises te send the same
. te the delingqQuents-

"(i)Major Penalty Chargesheet was net framed in
‘Preper way as can be seen frem the effice ceopy ef the
chargaesheet at 8N-10i and 102 that-

(a) No definite charge of Article~I of Annexure-I
was mentiened. It simply mentioned as under—"That said Sri
B. N. Banerjee while functiening as Confidential Steno/TsK
during the peried- is charged as under. ®

. ~ (b) Statement ef Imputatien of miscenduct/migbe=
havieur was not completely breught aut in Article-I ef
Annexure=II and that alse witheut any relevent reference eof
Serdice Cenduct Rule.

(11) On going through the enquiry repert and
netings and counternotings available in the file, I am in :
the cenclusioen.that though Sri B, N. Baner]ee, Confidential : ) +
Stene/TSK cannet be held respensible for being uniuthor;aed L
absence - from duty w.e.f. 18,6.88 te 8,7.88 as he applied
fer leave and denied by sanctiening autherity, but he can
be charged for being unauthorised absence from duty after
the expiry of the period of leave applied for, Tus, before
finalising the case an appertunity sheuld be given te
Shri B. N. Banerjee, Cenfidential Eteno t2 represent within
15 (fifteen) days as te why he could not be taken up fer

(Cvntd.... M

Certified to be true copy

. .
‘ L

Advocate
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miscenduct remaining unauthorised absence from. duty w.e.f.
9.7.,88 with vielatien ef Rule 3(1) (11) s (11i) ef Railway
Service C@ndgct Rule,*

In view of the enclosed DM enquiry repert an .
ebservatien of the present disciplinary autherity mentiened
above you are given an eppertunity teo prefer your written
brief te the Pivisional Mechanical Engineer, N. F. Railway.
Tinsukia for. ‘his consideration before finalising the BAR
case, Such representation must be submitted withﬂnls days
from the date of igsue of this letter,

Encles 1 in Bisheets.

0 O
W}vj \T-1
( B. C. ROy
APOQ/ I/ TSR |
for pivl, Railway Manager (®),
N. F. Railway, Tinsukia,

i
]
)
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. , Report of the Departmental Encoircy into the charges
framed against Shri Biswanavh szancy jee, Confidential .
Stenographer under DME/Civ/N.F.zallway/Tinsukia g
Incroductory , EXT L) E
. The DivisiOnal Mechaincal Enginecr(Civ), N.F.Rallway, sn i
~ Tinsukia in exercis: of a D visiplinary Authority L
- : nominated P.G.Kesavan, Assists ¢ Personnel Ofiicer(I),

lieF.Railway, Tinsukia under Ri.le No.9(2) Of R.S.(D&A)

Rules, 1968, to act as Enquiry Officer to find out the ffa@“’
truth or otherwise into the alleged charges framed + .

ajgainst Shri Biswanath Banerjec, Confidential Stenogra her '~

vide Major Penalty mewmoranduin Lo.E5-2/334 dated 6-~10~1989.

The delinguent submitted the defence as provided vide para=4" MW@
' . of the memoramdum. The delinguent did not give any name .
/ to act .as kh® Defence Counsel., The date for holding the i .

enquiry was £x fixed vide letter No.ES<B/334 Qated 4-9-92

fixing the date of enquiry on 28-09-1992. Accordingly

the defendent attended the enquiry as fixed at 1000 hours -~ .7 -

on 28-9-1992, y:
~/ " Article of Chlxges _
A One article of chirges was framed agaihst the defendent
Shri Biswanath Banerjee, Confidential Stenographer under A
DME/C&W/N.F.Railway/Tinsukia vide the major penalty memorand?ﬁr
of charges as under s - ' A -
" Unauthorised absence w.e.f, 18-06-88". : e
Examination of Eviuence ! gfg
\ The disicipiinary authority propos=d to sustain the charges
- -~ 'against the defendent on the kasis of the records maintained
\ , in the Office of the Di}/N,.F.Rallway/Tinsukia. ' '
\', Reasons for.Finaiqgs ' .. |
, —== -

e o Articlex of charge s As already stated Shri Biswanath.
;- Banerjee, Confidential Stenographer under DME/C&W/N,F.RaiLwaj
/ (‘ )

Tinsukia has given his defence. -
. . EA RS
Shri Biswanath Banerjee was anoointed as Stenographer in
68cale'kg 130-300/~ on the Raiiway on 22-7-1972.When the .
aceused iwas ‘asked/whether he knows HZHRARAXRRAKRAXIRRY "t
REXSOLRRAXKLRNANRL XK UXRZX about Rulas No,3a1(11) &(1ii) of .
e e e y:R@4lWaY Services (Conduct)Rules, 1966, he has answered-that
SN '““"‘7¥68r*he&knowsx~itr~Furthcr7~when~he“waS“asked[yhether*he“f‘?
C ele 9. Mo 7 knows that for absence beyond 48 hours, he is required to
) -intdmate his Controlling Officer regarding the absence, he ,
ﬁ%\ " - stated that yes, he knows about this also. vide Q.No, 8 L
ﬁvy .\ when he was asked why did m®& he ‘not give intimation rggardi“'
: . \his absence from 18-6-88, kaxhxs he has stated that he
*, i JAnformed DME/TSK atout his sickness and asked for LAP from
" 831-5-88 to 2-6-88, LHAP from 3-7-88 m to 17-6-88, 18-6-88 ‘
% 480 24-6-88 and from 25-6-88 to 8-7-88. From Fecoras it is.
‘™ seen that his apprication_for LAP from 31-5-88 to 2-6-88

\ 2 e 8- No.
\
\ o

'y S and for LHAP from 18-6~88"to 24-6-88 and trom 25-6-88 to
W f_-&f 8-7-88 are available .When asked vide questnion Mo, 9 1if
ﬁ&& ' he had taken any treatment from Rajilway Doctor at Makum wher

there is a Railway Doctor and where he.is residing, he
answered that he did not takKe any treatment from Railway
Doctor. In mmEx answer to question No.1ll he stated that

e 00.00.2




as far as he remembcrs he had ceaken wedicines from Dr.R.K.Dutta

Homeopath of Tinsukia by deputing man., He has stated in answer

to question No.12 that since he could not approach him physically
due to extreme vertigo. When he was asked why did he not intimate

his controlling officer regarding his absence after 8-7-88

vide guestion No.13, the answer given by him is not convincing.

Further, the reply to question No.14 to the effect of asking
for medical memo for avalling treatment from Ralway Doctor is
also not convincing.When he was asked did he submit any unfit
certificate when 48 hours of his reporting sick vide question
15, the reply given by Shri Banerjee is not acceptable..

From ancwer to question No, 20 it would be seen that he had
called Doctors on 28-12-88, , 10.10,91, 7-9-92 and 17-9-92,
In answer to question NO. 23, he has stated that he had.taken
sick memro on many occasions.

Shri Banerjee, Confidential Stenographer, being qualified and

put in about 16 ke years of serv1ce as/ 8-7-88 Zon,
and knows about Rule No. 3,1(ii) & (iii) andr also knows that
whenever a railway servant report sick he should submit the

No.

unfit certificate within 48 hours to x his controlling Officer.

Further, although he is well aware that for reporting sick

ke one has to teke a sick memo, which had taken on many occasion:

failed to intimate his Controlling Officer, DME/C&W, about his

sickness and ana- thereby remained unauthforisedly absence

It is a fact that in the major penalty memorandum issued vide
No.ES-B/334 dated 6~10-89/although he had applied for LHAP
upto 8-7-3, Howevery the facts remains that he failed to
intimate hls controlling officer regarding his sickness or

otherwise from 9-7-88, thus h¢ remained unauthorisedly absence

from 9~7-88, L La bra A6 av s A h,‘MI‘Oth’MAM
Findings Jn;mw'/g 6-&5

In the light of the facts and detailed discu851ons as present
in the foregoing, it is held th-t the article of charges

framed against Shri Piswanath Buuerjee, Confidential Stenographe

issubstantiated part.ally without any elemedt of motive,

e\ T Y

3 _ ( P.G. Kesavan )
' Enquiry Officer
( APO/I/TSK)
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To: |

, Sr.DME(Power),
N.F.Railway, Tinsukia. :
,, S (For kind attention of Sri A.K,Jataria),

Reg:~ D.F,C.

(Through messenger)

/ : * Ref:— DME(C8&W)/TSK's chargesheet No.:5/B-334,dtd+6.10,89
e and his DAR enquiry order No.ES-B/334, dt.29.8.91,

Emgin Enquiry Officer(APO/I/TSK's) letter
No.ES-B/334,dt.4.9.93 fixing date of DAR enquiry
on_28/9/92, - |

Sit,
With profo@nd respect and humble submission, I beg

to state that I have reported to DME(CaW)/TSK and Enquiry

Officer (APO/I/TSK) on 18/9/92 alongwith a Homoeopathic

certificate vide my letter dt.18.9.92 when both of them

brought me to your chamber and you have heard me., 'On

23/9/92, 1 requested DME(C8W)to direct me for pathological

investigabionfo that I may obtain DFC vide my letter dt.
53.9.92. It is learnt %ka my letter dt.23/9/92 has been

put up to youby APO/1/TSK (Enquiry Officer) as per; instruc-

*ioh of DME(CRW) on the body of my letter. On 24/9/92 I

met you in your chamber for dirécting me for DFC, ' I attend-
ed the DAR enquiry against me held on 28/9/92by APO/1/TSK

(Enquiry Officer). On 13/10/92 I met Enquiry Officer in
pis chamber, and he discussed on phone with DME (C&W) /TSK

Sri N.K.Das to the effect that I desired to meet with DME
(Ca&W) pertaining to my DAR enquiry as well as for directing

me for DFC, and I came to learn from Enquiry Officer's
chamber that. there was no necessity of meeting DMEKC&W),
and you were on leave from x3xfeex 13/10/92. :

2, You are requested to please communicate yodr order as
regards directing me for DFC after pathological investiga-

. tion, If your honour decide that I will not be directed

for DFC after pathological investigation, then in [that case
I request your honour to kindly issue me a formal Railway

sick memo, as I am feeling troubles, so that necessary

pathological investigation can be done, treatmentlobtained
(1f required) and DFC may be obtained. You are requested,

if possible, the sick memo may be issued on Maligaon Rly
Hospital with a forwarding letter, and if not possible,
then either to DMO/DBRT or DMO/TSK alongwith a Rlye
journey pass. You are réquested to please send the sick

memo alongwith Rly.pass through the bearer of this letter

Sri Paritosh Roy Kar, Ex. Fitter Mistry of TSK Lo;o Shed
whose specimen signature is given below duly attested by

’

me. If it is not possible to send the sick memo alongwith
Rly. pass through him, then you are requested to send the

same by Registered with A/D postat an early date as I am

feeling troubles.

With regardé; o
Yours faithfully,

Date: 10/2/1993. sd/- | ,
' (Biswanéth Banerjee)
sd/- Confdl,.steno to

{Specimen signature of DME /TSK, .
Sri Paritosh Roy Kar, N.F.Railway,
Ex.Fitter Mistry of

&

sd/- - -
(Biswanath Banexjee)1n/5/93, $4éyu%ﬁ”°”££/
- = "

|

Certified to be true copy |

Jogeka P wrdksogastleo - 3
Advaocate ! !

1

4 b2,

oK Loce #hee. R NIN by
Attested 7he above sign. . oo
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(Copy)
(Annexure~A716~)
Office of the Sr,DMO/NFR/TSK.
No. H/93/TSK. Date: 24-2-93,

Tos .
'DRM(P) /TSK,

Subject°- Unauthorised absence of Shri Biswanath
Banerjee, C/o. Shri Sudhir Ch. Banergee,

near old Rly. H.U.,
Digboi Road, P,0. Makum Jn.

Ref: Your office letter No.ES/B/334,dt,

Above named appears pefore the undersigned on date

(24,2.93). for medical examination as directed to the him
by you vide your above quoted letter, As the above quoted

letter was issued long back, no action could be initiated
for h§s medical examination by the undersigned. It is

" requested that a fresh letter would bei issued if his
' medical examination is still required.

/
Sr.DMO/IC/TSK,
Copy to :
. 8ri Biswanath Banerjee,
for information.
Sd/-
Sr. DMO/IC/TSK.
4,2.83

Senior D.M.O, (IC);
N.F. Railway, Tinsukia

et o0 g oo
L-- - ¢

(Seal).

wﬁi‘)&o( 7% )(,p;_z/ QSP-F-OOO-——

/%ﬁJijfei%mzé)

v




(corY)

To: _
The Divisional fRaidway Manager,

N.F.Railway, Tinsukia.

(Throughs proper channel).
Sir, .

with profound respect and humble
to state that I. have requested Sen;or DME

submission, I beg
(Power)/Tinsukia

vide my appdication dt.10,2.93 to issue me a Rly. sick memo.

(copp of the application dt.10,2.93 is en

closed for your

kind perusal please. Messenger awaited in DME/TSK's Office 1

Section on 10,2.93 and it was learnt by hi

few days time will be required as to whet

pe issued to me or not. Messenger again went to DME/TSK's

office on 17/2/93 to obtain sick memo; bu
office that my application dt.10.2.93 has
DRM(Personnel~Branch)/Tinsukia for necess
learnt from O.S.éEstt. that my applicati
to dealing clerk Estt.) who tarkx took le
for his mother's serious iilness. As I h

t he learnt from
peen sent to

ary action and he
on has been given
ave on urgent basis
ave not received

sick memo, therefore on 24/2/93 1 reported directly to Senior

DMO(Incharge)/N.P.Rlyo/Tinsukia, and show
letter No.ES-B/334, dt.18,11.88 (copy enc
and requested him for medical examination
No.H/O%

Annexure-C) . ADMO/MJN attended me on 28/

2. As I am always intending to resum
some troubles and I need a sick memo to a
troubles and as 1 have not received sick
DME(Power)?TSK’on 24/2/93 at about 3.30 P
him to issue me a sick memo. He told me
guided by Rules, for which there is Perso
guide him with rules and if rules permit
me sick memo., However, I have not yet re

3. In view of circumstances mentione

request your ‘honour to kindly look into my case sympatheti-

cally so that,Personnel Branch give rulin
(Power) /TSKat the earliest to enable him

memo, and for which act of your kindness

evergrateful.

With regards,

Yours

: = S
Enclo: As above, (Biswa
‘ ro : Confdl.
Date: 12/3/1993. N.F

n him DBM{P)/TSK's
losed$as Annexure-B
. He wrote letter

JTSK, dt.24,2.93 to DRM(P)/TSK (copy enclosed as

12/88.

e duty, but feeling
ttend/check-up the
memo, 1 met Senior
.M. and requested
that he will be
nnel Branch to

then he may issue
ceived sick memo.

d above, I would
gs to Senior DME

to issue me a sick
1 shall remain

faithfully,
d/-

nath Banerjee)
Steno to DME/TSK,

.Railway. p

at Makum Jn.

C/o0.5ri Sudhir

Makum Jn.;
(Near Assam Sa
\ P,O.Makum Jn
A copy of this application
is sent in advance (with
enclosures), as 1 am
feeling troubles.

=000~~~

Ch. Banerjee,
Digboi Road,
hitya Bhawan)
. (Assam).

S aatl

w&” . i
i

.f}4QﬂUQXA¢h£La—\Z;2g?/ Ly

(Anne£u@e—ﬁﬁr~ )




< intrudin

-, DMO . ,
“with Sr.DME(Power), he inter-alia told.me that he will be g
“‘guidedibysrules, for which according to him there is Personnel

TSK.

lf\\

s ‘ (CoPY)

\The: Genezal Manager,
ay, Maligaon,

.Qﬂf?(rhrdﬁgi: Proper channel).

vﬂq?with prﬁfopndﬁrbspect and humble submission, I beg.

“to.state a following few lines for your perusal and sympa-

‘theticakty consideration 'please, for which I beg apblogy for
] ?gpon*yqyr_vaLupble time, ;

| “Shat Sir, I requested Sr.DME (Power)/N.F.Rly./Tinsukia
for:a Railway 7sick memo.:iylde my applkcation dtd.1042.,93 (copy
enclosed Tas Annexure-A). .As no Rly.sick memo has been recei=-
ved, therefore, I met Sr,DMO/Imcharge/N.F.Rly./Tinsukia on
24/2/93 and shown him DRM(P)/N.F,Rly./Tinsukia's lettexr No.
ES/B-334 'dtd.18,11,88 (cony enclos~d as Annexure-B). Sr.DMO/
1C did not exagmine me, for which he wrote letter to DRM(P)/
ISK vide his letter No,H/93/TSK dt.24.2.93(copy enclosed as

- Annexure=C), On 24/2/93, 1 met Sr.DME (Power) /TSK at about

3,30 P.M..in his chamber -and told him that I require a Railway

n5107 memo and that Sr,DMO/IC did not examine me and that Sr.
1C has written letter MNmx to DRM(#)/TSK, During discussion

Branch to“guide him with rules and if rules permit then -he may
‘issue me 'sick memo, As no Rly., sick memo has bedn received

by me, I.made application to Divisional Railway Manager/N.F.,
Rly,/Tinsukia vide my application dtd. 12/3/93 (copy enclosed .
as Annexure-D) requesting him to look into the matter sympathe-
tic-ally so that Personnel Branch give rulings to Sr.DME (Powezr),

@ﬁﬁm'”ﬁﬁﬁﬁfgﬁﬁﬁlﬁdéYS already elapsed since
10 3 (7 'A““v”qf y plication asking for Rly. sick memo)
to 3i(the date:of ‘writing this letter),

'ﬁ(ajﬁhgiiﬁgi I‘h;Qé received Rly. sick memo, -
"(b) nor received letter from Senior DME(Power)/TSK stating

that Railway sick memo cannot be issued, quoting the
relevant provisions of rules, if any, furnished by
Personnel Branch as desired by Sr.DME(Power)/TSK,

(c) nor received copy of letter, if issued by DRM(P ) /T8K,
addressed to me with copy to Senior DMO(Incharge)/TSK
directing me for medical examination in response to Sr.
DMO(Incharge)/TSK's letter No.H/93/TSK, dt.24.2.93.

That Sir, in view of circumstances meritioned above,
1 would request your magnanimity to look into the matter sym-
pathetically, so that I may get a Rallway sick memo, as I
am g feeling troubles which are required to be checked up so
that I may obtain .DFC,.as I am always cherishing desire to
resume”dd?y. R E
And for which act of your kindness I shall remain

aver g:ataful,tqiyﬁu. _ ' :

“#With re@ards,

? - Yours faithfully,

sd/- )
. . {Biswanath Banerjee
;Enc;o‘,ﬁfgfpové’. Confdl.Steno to DME/TSK,
Date: 2/4/1993, N,F.Rallway/Tinsukia,
R S C/o.Sri Sudhir Ch.Banerjee,
Address. Makum Jn.; Pigboi Road,

(Neax Assam Sahitya Bhawan)
P, OLMakup Jn.(Assam)PIN=786170;,

(P.T,0.)
;‘r@uﬁ,@ ?}L TS

@%fﬁm%@v%%.
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An advance copy of this application (together

with enclosures) is sent to G.M./N,F.Rly./Maligaon,
as I am feeling troubles.

——=000~——"

T e
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Lome x une— Q, b

5ﬁy£- ~(Copy)- -
& . (ANNEXURE=p7)
”b' N N
t;/ . (Through messenger)
. OS n
a The Sanior DME (Power),
N.F.Rail lway, Tinsukia,
/ ~ Ref:i= My application dt,10;2;93 to yéu.
My application dt.12/3/93 _
 to DRM/Tinsukia, and gsbgitﬁgde;hr
my application dt.2/4/93 to chgnnzl-p
. : GM/N.F,Rly./Maligaoh. °
Bir, '

Most respectfully and with humble submission, I beg to
state a followwhng few 1

ines for your perusal and sympathetic
condideration pPlease, ‘

That Sir, I have Tequested your honour vide my appli-
cation dt,10/2/93 to issue me o Railway sick memo, It is now
77 days already elapsed since 10/2/93 (J,e. the d ate of
submission of my

application dt,10/2/93 asking for Railway
sick memo) to 28/4/93, But Y I, being a Railway

$0 that I may obtain Duty Fit Certificate, In
view of this, I would request your honour kindly to issue me .
a Railway sick,memo,ﬁrgently, as 77 days already elapsed,
it will be great help to me if the sick memo

the bdarer of thi

is sent through
S application Sri Ky Chunilal Prasad, whose
specimen signature is given below uly attested by me,

ponge to Senior D,M.O.
H/93/TSK, dt.24,2.93 addre-
.F.Railway/Tinsukia, directing me
1 be of great favour to me
rer of this application .

In view'of the-circumstances mentioned above, I would
request you to tak

@ any of the actions as you deem fit

(Qgﬂ£g4£2;¢ﬁiplgla




and proper :and let me know through the bearer of this
application , by official letter or mx byﬁ

sick memo, as the case may be,

With regards;

Dated: 29/4/1993,

postal
address,

Sd/—

(Speéimeh signature of Shri
Chunilal Prasad).

+rad the
trested
Aabove sign.

(AnnexureBAj%g)

e e L e e i it

lssue of Railway

Yours faithfully;

Sd/- o
(Biswanath Banerjee)
Cohafdl.Steno to.D.M,E,,
N.F.Railway/Tinsukia.

at Makum Jupnction,

( C/oSri Sudhir “h.Banerjee,
Makum Jg., Digboi Road, '
(Near Assam Sahitya Bhawan),
P,O, Makum Jn, ssam) .

PIN-786170 ‘

sd/- 29/4/93:

(Biswanath Bab

erjecie

eertified & be Frue copp
*ﬁggyéétf s v. AR
ﬁié64a9f$0ynJ6!'  4¢>‘§?3‘2
C/Prg R EEVS
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To: |
The Senior pME(Power),
ng,Rg;;gay/Tinsukiao

~33

Ref:— My application dt.29/4/1993 to you.

Sir,

' With profound respect and humble submission, 1 beg to

jnvite your kind attention

to my application quoted above in

which I have requested you kindly (i) either to 1lssue me a

Railway sick memo, OT 2)

be issued, O in lieu

31f Railway sick memo cannot be
“to me in spite of the fact that I am a Railway employee

then in that case a letter

to 3 issue me 2 Railway sick memo may kindly

of Railway sick memo, & letter may

be addressed to'me with copy to Senior DMO/Incharge/N.F.Rail-

way/Tinsukia for medical examination.

application has been sent

29/4/93 when he met you in

The above quoted _
to your honour through messenger on

him that I would be informed the result of your action xnhnxxtni

N\

separately and as such, you told the messenger is not required

to meet you agaih.

That Sir, 1 have not yet been informed anything about

the matter. I, therefore,
communicate me;any_of the

request your honour kindly to
abové through letter, and for which

act of your kindness I shall remain evergrateful to you.

This épplication is
enger Sri Barun Banerjee,
below duly attested by me.

With regards;

Dated: 31/5/1993.

~sd/-

ISpecimen'sighature of
Sri Barun Banerjee).

b;gg,ﬁﬁéz—

sa/- '31/5/“
L a

prowan®™ ®

———

sent to your honour through mess-

whose specimen signature 1s given

Yours faithfully;

sd/-
(Biswanath Banerjee) .

Confdl.Steno to DME ,
NrF&Bll;ZI§54

at Makum Jno.

e o it

éiﬁee)‘

Q,&Jﬂ:,\ 4 by e oopt




e (Copy)

03 L ’
¥he?Geheral’Manager,

N.E .Ratlway, Maligaon
Guwahati—ll'Assami. ’

;(IDIQMQDLJﬂEX&ﬂ;EDQEQEL)-
Sir, '

With profound redpect and humble submission, I beg to
state a following few lines for favouf of your perusal and
kind consideration please. I beg your pardon for intruding
upon your valuable time. '

That Sir, 1 beg to invite your kind attention to my -
application dt.2/4/93 addressed to your nonour (through
proper channel) which was submitted to Senior D.M.E.(Power),
N.F.Railway, Tinsukia on 5/4/93, who is one of my controlling
officers. An advance copy of the aforesaid application has
been received in your office on 12/4/93 as can be seen in
the Postal A/D card, In my aforesaid application I have
ecarnestly requésted your honour to look into the matter =R

“mos t sympathetically so that I can get a Railway sick memo.

~That Sir, thereafter also I earnestly requested Senior
D.M,E.(Power), N.F.Rly., Tinsukia vide my application dt.
20/4/93 either (i) to issue me a Railway sick memo, oOT
(i1) if he finds any difficulty in issuing me Rly.sick
~ memo, then in that case rayed for a letter of his
jnability to issue me a ly. sick memo and the
reasons therefor toa enable me to take the help of
Court of Justice, as I am feeling troubles, or

(111) in lieu of Rallway sick memo, a letter from adminis- Yy
tration addressed to me with copyto Senior pMO(Inch-
arge), N.F.Rallway, Tinsukia in response to Sr.DMO
(Incharge)'s letter No.H/93/TSK, dt.24.2.93 addressed
to D,R.M.(Personnel)m N.F.Rly., TinsukIa. :

_ A copy of my application 4t.29/4/93 is enclosed here-
with for your kind perusal. Subsequently I sent remindes €
application dt.31/5/93 to Senior D.M.E. (Power), N.F.Rallway,
Tinsukla, a copy of which 1is enclosed herewith for your kind
perusal. it is my bad luck I have not yet received any of

the above. '

That ©i#, as I.am always cherishing intention to
resume .duty, but feeling groubles, therefore, medical exami-
nation is required so that I may obtain Duty Fit Certificate.
I, therefore,~fervently,equest you to be kind enough to
look into the matter most sympathetically so that I am not
victimised by injustice. '

‘With regards;

Epcloi= 2 conies. - Yours faithfully:
"""‘ - . Sd/—‘ : 1x
Dateds 22nd Sept., 1993. (Biswanath Banerjee).

Confdl.Steno to D.M.E.,
N.F.Rly./TSK.
at Makum Jn.

§C/o. 8ri Sudhir Ch.Banerjee,

Address. Makum Jn.; Digbol Road,
(Near Assam Sahitya Bhawan) ,

ELQLMgkgm_JQ, §A§§§m2.

An advance copy of this PIN- 785170

application(together with dtrex 4%;“ ) ;.w,e/ ew%)

enclosures) is sent to G.M., N.F.Rly., c

Maligaon, as I am feeling troubles. . /* eﬁ:;g??ﬁﬁ’
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(copY)

Tos : e
The Senior D.M.E.(Powe i
The Sentor D.M.E.(Power), |
Tinsukia X%sam). ‘
Sir, . . i
Ref:— lg My application dt.10/2/93 to your honour.
2) My application dt.12/3/93 to D.R.M./N.F.
Railway/Tinsukia, submitted through proper
channel. ! '
3) My application dt.2/4/93 to G.M./N.F.Rly./
Maligaon submitted through proper channel.
4) My application dt.29/4/93 to your honour. .
5) My application dt,31/5/93 to your honour.
6) My application dt.22/9/93 to G.M./N.F.Rail-
way/Maligaon submitted through proper
channel, '
1. With profound respect and humble submission, I beg to

s?ate a following few lines for favour of your perusal and
kind consideration please. I beg pardon for Xr disturbing
your valuable time. '

2. That Sir, I would request your honour kindly &o refer
t9 my aforeaaid applications. ’

3. That Sir, vide my above applications I have requested
your honour very earnestly to take any one of the following
actions: - '

(1) either to issue me a Railway sick memo, Or :

(1i) if your honour find any diffculty in issuing me Railway
sick memo,amd then in that case I have already prayed
for a letter fxmm of your inability to issuem me a
Railway sick memo and the reasons thereof to enable me
to take the help of court of Justice, as I am feeling
bodily troubles, or

(1ii) in lieu of Railway sick memo, a letter from Administratie
tion addressed to me with copy to Senior D.M,O,%Inchérge ,
N,F.Rly., Tinsukia in response to Senior D.M.0O,(Incharge)'s
letter No.H/93/TSK, dated 24/2/93 addressed to D.R.M,(Perso-
nnel), N.F.Rly., Tinsukia. i

4, ‘That sir, I have neither yet been given Railway sick
memo by your honour nor given any letter in terms of| prayer
at paragrephs 3(ii) or S%iii) above, Therefore, I have no
other alternative, but to take recourse to the court of Law
for appropriate immediate relief as mentioned in par@graphs
3(1) and 3(iii) above. !

5, That Sir, it is learnt that Railway servants who seek
redress of their grievances arising out of their employment or
conditions of service from the court of Law, cannot have xegeMx
recourse to the Court of Law without obtaining previous sanc-
tion of Government. In view of this rulep I have addressed

my application dated 28th.Dec./93 to the General Manager,
N.F.Railway, Maligaon requesting him to communicate me sanc-
tion of the Government to enable me to have recourse to the
court of Law for appropriate re immediate relief as mentioned
in paragraphs 3(i) and 3(iii) above, and such application
dt.28/l2/93, qubted above, is enclosed herewith, in duplicate,

o

(Contd.to...P/2)
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§gclosed:_

Applicatlon dt, 228/12/93
N F.Raily Way alongwith
(Total 15 Sheets)

Dated; 28§meecember11993

~~~000~__,

Certified to be true copy

Togad. P uochogaatlo-

Advocate

R eus st

éommunica
recourse to

Confdl. Steno to DM, E.,
.Railwax[finsuki
at Makum Jn

C/o, ohrissudhir Ch,
Baner ee,

Makum Jn,; Dlgboi oad,
Near Assa Sahitya Bhawan
O.Aaku Jn;

b,
D .~Tinsukia gAssa m),
- 78617
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ANNEXURE-R

To,
The Divisional Mech. Engineer (C & W)

N.F. Rly, Tinsukia.

Sub: Resumption to duty.
Ref. Your letter No. ES-B/334 dt. 29.8 01

With profound respect and humble submission, I beg to
inform you that I have received your above letter on 6.9.91 wherein
your honour have mentioned that I have not toined duty in spite of
your letter of even no. Dt. 30.6 88. The reasons which led me to
the absence have been explained in my defence to the chargesheet
no. E8/B-334 dt. 6.10.89 you have appointed Enquiry Officer vide
your order No. ES/B-334, dt. 290.8 901 to enquire into the charge of

unauthorised absence against me.

2. Homeopathy is a recogn-ized system of treatment
practiced all over India. There is no provision available of
Homeopathy treatment in Rly. Hospital of DBRT/TSK, MIN by the
duty qualified Homeopathist who can issue sick certificate had
there been such provision, I could have produced sick certificate

much earlier,

3. Vide your letter under reference, you have ordered me
to join duty within Sept. /91. T am also interested to join my doty
as for non-attending duty I have lost monetarily from Sept/88 to
sept/91 @ 1958.00 p.m. x 37 months = Rs.73446/- excluding
annual increments, PLBs, subsesquent ADAS. But some discomfort

disturbing me.

Certified to be true copy

Advocate

———
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4. In view of above, I would request you cordially to

inspect me in our house alongwith a Doctor who will examine me
in your presence, and you will bear him and myself and thereafter
form an independent opinion. Your presence is solicited because as
a disciplinary authority you will decide the :natfer,; for which your
satisfaction is necessary and moreover on two occasions Rly.

Doctors annoyed with me for my arguments.

With regards.
Dated Makuzﬁ In. . Yours faithfully,
The 9/9/1991 ‘ Sd/-
Biswanath Banerjee
Confdt. Sten to
DME/TSK
N.F. Railway

' g W o
- i e e AR

. e T — ag-
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DMB(%W)/N.F.R]_Y. ’
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- Regi~ Your chargesheet No.ES-B/334, dt.6,10489" -
32d ,73792AR enquiry Order No.ﬁS—B/Sngff
Enquizy Officer's letter No,ES-B/334, . .
dt.4é9.9g fixing date of DAR Enquiry '~
on 28/9/92, L

Mt

o In reference to above, with profound respect“ﬁﬁﬁﬁlv,
humble submission, I beg to report hereby to you alofige:
with a certificate dt.17/9/92 from Homoeopathist Dr; UiN,
Singh, Makum Jn, wherein the Doctor advised for patholo~-
gical investigation, You are, therefore, requested to
direct me to Rl{.HOSpital/DBRT or MLG for dut{ fit coEtin-
flcate after pathologicel investigation, As I am without
pay, 8o, I will be unable to do pathological investigation.
You are requested to advise me as you deem fit and propeér
in this circumstance. ‘ PR

e I:‘L

With rega:dé; Ce 4

: Yours faithfully; -
Enclos One Homoeopathic '
cortificate, Sd/~

(Biswanath Banerjee)

, Confdl,.Steno to | ;VTSK;
Dateds 18/9/199. now at Offige, .

Lo

Copy tos-

Sri P.G.Keshavan, '

Enquiry Officer, AR#/I/N.F.Rly./TSK - fox . .
information and nocassarﬁ actio?pleast‘th
reference to his letter No.ES=B/334 '
dt.4/9/93 to me and my letter dt.8/$/1992 - -
to him. Homoeopathic certificate may please

.be seen from DME/C&W/TSK, R

Certified to bz true copy _ ' ( Sd/- )
~ y . Biswanath Banerjee) .} .
\\w&\h PW‘—W Confdl.Steno to DMB/TBI&.

Advocate now at office. ’
_ A;(—m Q,d—$ e 00 Qe , ;

B s usamoih (bansfoe |
(Apphieand) s



Regd. No. 88873 (B.S.C.H.)

Partner

This is to certify that Mr. Biswanath Banerjée of Makum Jas.
Dist. Tinsukia was under my treatment from 10™ Oct. 01 to 14
January 92

His Chief complaint was vertiga with nausea and tendency
top faint, worse on rising from lying position and on motion. .

I advised him to take few Homeopathic Medicine for months.

On dated 106.10.91

(1) Nimuv 2 Nos. 1 doss daily (for 10 days)

(2) Stry. Phos 3 x 2 tab. Three times daily (for 3 days)

(3) Naxvom 2 nos. 1 doss daily at bed times (10 day)

On dated 28.10.91 . _

(1)  Sul 200 1 doss daily (for 10 days)

(2) Stry. Phos 3 x 2 tab. Twice daily (for continued till 3
months) ‘

However, on his request he was under my treatment from 7%

Sep 91 advised him for pathological investigation for my

freatment.

Sdf-
17.9.92

Certified to be true copy

Tagall Prrdeesgpntho

Advecate
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0. A. NO. 33 OF 2006

ersonnel Offices
UKIA

o
w. W, faagfear

Sri. Biswanath Bannerjee. .....................Applicant

~ty -

-VS-

Union of India& Ors. ..................... Respondents

IN THE MATTER OF: )

OBJECTION PETITION
By the Respondents against

‘ the Re-Joinder filed by the Applicant
in the above O.A.

The Respondents above named most respectfully sheweth.

That the Respondents have gone through the contents of the

Rejoinder filed by the Applicant and beg to state as under:

1.1

1.2.

That albeit the Respondents have elaborately and most candidly
submiticd the details in their written statement in respect of the
above O.A, never-the-less a seriatim reply raising objection to the
above Rejoinder 44 submitted herewith.

That the statements made by the Applicant under paras 1, 2 & 3 of
the O:A;Atl;; Rejoinder: are the echos of the Written Statement

submitted by the Respondents and hence it is futile to make any

comment on it.
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13. That with regard to the statement of the Applicant made under ' a"a“‘

4 it is submitted that the statement of the applicant in the para is not

acceptable at all. The applicant was given various scopes and

opportunities to resume his duty from the very beginning of his

unauthorised absent period vide DRM (PYTSK’s L/Nos. ES-B/334

dtd. 30-06-1988, 18-11-88/20-12-88 & 29-08-91 advising him to . -
resume his duty immediately. It is not true that the Respondents had
put precondition but follows the extant rules of IREC and IREM |

regarding unauthorised absence of an employee.

It is further stated the Applicant was reluctant for joining duty.
During his sickness as stated by himself, he was not willing to take
treatment of Railway Doctor and Allopathic Medicines as reported
by the then Divisional Medical Officer/Makum vide his letter No.
PAT/7/89 dtd. 28-01-89. Detailed facts were already produced with
necessary relied upon documents previously in reference to the OA
No. 33 of 2006 before the Hon’ble/CAT/Guwahati vide this office
L/No.E/Court Case/TSK (W) dated 11-05-06. If the applicant claims

that the administration created any hurdle for him for joining his

ﬂ duty, the onus lies with the applicant to prove the same.

Photo copies of above are Annexed as ANNEXURES 123 4.

1.4.  That with regard to the statement of the Applicant made under para-
4.1. it is stated that he had not produced any supporting documents

regarding his illness inspite of repeated requestsfor long period of more than

g

15 years, the references of which have been mentioned in the foregoing

Py

para.




: B
T4
@
%3
9 - -y
It is further stated that the Railway Service Conduct Rule (1966) is meant" ‘% ‘;

for individual Railway servants to follow. As a duty-bound and disciplined
staff it is the Applicant’s duty to show absolute integrity and devotion to
duty on his working as per Rule 3(1) (i)ii)iii) of Railway Service Conduct
Rule -1966. Instead he had been behaving in such way Mﬂfﬂt&?
Administration’s duty to make him‘duty-bomld. for his own interest and
integrity.
| )
It is pertinent to mention here that DMO/MUM had attended him in

his house for treatment but the applicant had not co-operated with the

doctor. He had refused to take his treatment and also wanted to be referred

s

to higher medical authority for his better medical treatment. Doctors report

regarding the same is enclosed as Annexure4.

It is pertinent to mention here that in Tinsukia Division there is no

Homoeopathic system of treatment till date and 772 modus operandi

' regarding treatment and giving sick-memo through such system. If any

body does not want to take the recognized treatment of medicine

(Allopathic) then it is his decision to take outside treatment, it is considered
i —— e —

as treatment under PPMC (Private Practitioners Medical Certificate) as per

/

Railway rules. Thus the applicant @rying Fiad beetMo hide his indiscipline

by throwing the responsibility on the ADMO/MIN and the grievances for

non-existing system of Homeopathic system of treatment in TSK division.

In this connection it is mentioned that it is not the fact that the
Applicant is not in the habit of taking Allopathic Medicine and treatment by

Railway Doctors. His Service Records show that according to his volition



and opportunity he consumes Allopathic medicine and avail of the Railway

Medical facilities for treatment and services. Documentary evidence in this

connection would be produced on time for kind perusal of the CAT.

Thus, he had disobeyed the rule of service condition of Railway

service which are mentioned below:

(a)

(b)

©

He had not taken sick-memo from his office work place (ie.
Divisional Mechanical Engineer/Tinsukia’s office) which wasB
violation of the extant official procedure.

He had not reported to his nearest Railway doctor i.e. Divisional
Medical Officer/Makum for his treatment since he was residing at
Makum.
He was advised to obtain Duty Fit Cerﬁﬁmte from a competent
Railway Medical authority in order to resume duty vide this office
L/No. ES-B/334 dtd. 16-11-95. He was also advised to coflect
forwarding memé from DRM(PYTSK’s office after submission of
necessary medical certificate (issued by any private doctor) in
support of his iliness which would speak from his own letter dtd.

20-11-95 (Annexure-6 &7).

From the above facts it appears that the applicant (Biswanath
Banerjee) has the nature to allege the respondent for all the wrongs
created by himself He has accused the Railway administration for
not taking possible steps for his resumption of duty. Whereas a
Railway doctor (Divisional Medical Officer/Makum)was directed at

his residence to check up hi health and necessary advice. Railway

| .authority had taken all possible measures to give him resumption of

Contd....P/5...duty.......
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duty, but he never responded positively to join his duty. In lhis?; -

regard his own statement dtd. 09-09-91 is enclosed as Annexure-8.
(copy enclosed as ANNEXURES-S, 6,7 & 8)

1.5. That with regard to the statement of the Applicant made under para-
42. it is stated that the demand of medical certificate from DMO/MJN by
the Applicant is totally contradictory axid falls representation in respect of

the following. )

() that the Raitway doctor Certified his sickness.
(i)  that the Railway doctor communicated adverse report.
(iii) that the Railway doctor’s report to be treated as medical

certificate.

The Doctor ‘> who attended him clearly mentioned that the applicant

was not in his sick-list at all, as he had not taken the Railway treatment.

Mention has been made in this regard in the ANNEXURE-.

It is élearly evidentially proved that the applicant neither followed
the rules regarding Private Medical treatment nor accepted the existing
system of treatment and rules thereof. The administration had given all
possible opportunities to provide treatment to the applicant with its existing
facilities bu’i n was the Applicant who refused to co-operate and not

followed any of the extant rules and system available in the Raifways.

Contd.....P/6...that is....
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16. That it is stated that since the Medical Officer (ADMO/MIN) had % Cle
certified that the applicant was not in the sick-list (vide his letter Annexure-
4 th licant was treated as unauthorised absent. Accog'n
) so the applicant w. A %w@
disciplinary action had taken against the Applicant on this, is proof of -
misconduct withy: tspurview of D.A. rules. The disciplinary procedings

were conducted as per Discipline & Appeal Rules- 1968.

It is pertinent to mention in this connection that in the OA No.

99/1994 he had prayed the Hon’ble CAT/GHY to order the Respondents to ~

. hY
provide Homeopathic treatment and for regularization of his absent period

from 03-06-88 till his resumption but the same had been dismissed by the

|

Hon’ble CAT/GHY vide its order dated 08-08-1995, which is, in fact, a

—
CELEBRATED ORDER. The operative portion of the same is reproduces

ad verbatim:

“The Applicant has, however, believed in abandoning his job and if
he has been placed in distressing circumstances as stated by him he

has to_thank himself for that situation.

We, therefore, hold that neither in limitation nor on any merits
any relief can be granted on the {ya:: of this application which
does not disclose any cause of action or a grievance which can be
redressed under the law. In the peculiar situation where he is
neither on duty, nor his services were terminated what the
Respondents should do or the Applicant should do is a matter for
- those parties to consider. <

In the result, the on'gina.l/\iv dismissed. No order as to costs”

In fact the Judgement/order given by the CAT Guwahati in O.A. No.
99/94 dated 08-08-95 is the true picture of the conduct and action of the

Contd.... P/7... Applicant..
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Applicant all through. His motive was to invite troubles, he is a trouble-
shooter. .
A photo copy of the above Judegement is annexed as ANNEXURE-

A2

1.7. That with regard to the statement of the Applicant made under para-
4.3. it is stated that the allegations in this para are totally denied. When the
Applican&%gting all existing rules bound on him, the administration had
given all opportunities - either join in duty or remain in official sick-list as

per extant rules. Bur the Applicant quarreled with the Railway doctor (as

e 08
EC iﬁu@"'

e
‘o
%

)\

accepted by himself and throw the blame on Administration by taking the

plea of non-existing system (i.c. Homeopathic) of Railways. When the

Administration found all efforts were gone in vain, then it had no other

e e

alternative for the Administration but to take Disciplinary action as per
Rules.
(Photo copy of Applicant’s statement above is annexed as Annexure-

8)

1.8. (i) That with regard to the statement of the Applicaﬁt made under
para-4.4. it is stated that DAR proceedings were held against the
major Charge-sheet No. ES-B/334 dtd. 06-10-1989 issued to the
applicant but follow-up-action was kept in abeyance because the
matter was under Sub-judice of OA No. 99 of 1994 field by the

Applicant in the CAT/Guwahati.

(i1) It is the duty of the Railway servant to obtain sick-memo from
his working office (DME/Tinsukia’s Office); but neither he nor his

any representative appeared in DME/TSK’s office for obtaining

Contd..._.P/8.._sick memo.....
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sick-memo. He was also advised to report to ADMO/Makum or ‘%dagp

DMO/Tmsukia for his medical treatment vide DRM(P)/l"insukia’s
L/No. ES-B/334 dtd. 18-11-88/20-12-88 (by Regd. Post). Hence the
blame as alleged in the OA No. 33/06 under para-4 4. in line No. 15

is not acceptable.

(iiii) Also the blame as alleged by the Applicant in the 2™ para (page

‘ S
No. 7) of the OA-33/06 is totally not acceptable. Because he was

asked to submit Medical Certificate from any Medical Authority in

support of his illness vide DRM(P)YTSK’s L/No. ES-B/334 dtd. 16-

hoone
11-95 based on which sick and fit certificates could be;issued by

Railway Medical Authority.

The blame of the applicant in the Para-4.4 is also baseless because

he could not be able to produce any such documents issued by Railway

Authority for his medical treatment in Railway Hospitals. Phals Copies of

PRI
above;‘ annexed as ANNEXURE-5 & 8.

1.9. That with regard to this statement made by the applicant in para 4.5
of the O.A. it is stated that the DAR proceedings was kept in abeyance due
to his filling of cases suéh as (i) OA No. 99 of 1994 in CAT/GHY (ii) OA
No. 60 of 1997 in CAT/GHY (iii) Writ petition (C) No. 1166 of 2000 in
Gauhati High Court one after another to evade his resumption of duty and

put the Administration in harassment.

Contd....P9.....inthe.....
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In the removal order the Applicant was given opportunity for § va
submission of appeal to the Appellate Authority (DRM/TSK) within 45

days from the date of receipt of the NIP (Notice of Imposition for Penalty)

Accordingly the Applicant had submitted his appeal dtd. 01-08-2000

to the Appellate Authority (ie. Divisional Rly. Manager, the highest

Authority of Tinsukia Division, N.F. Railway). On getting his appeal he |

was called for personal interview by the Appellate Authority vide
DRM(P)Y/TSK’s L/No. ES-B/334 dtd. 31-10-2000. After hearing of the
Applicant the Appellate Authority had reduced the punishment of Removal
from service of the Applicant on ground of mercy and imposed the
punishment of reduction to the lowest stage in his present pay scale i.e. on
Rs. 5000/- in pay scale of Rs. 5000-8000/- vide DRM(P)/TSK’s L/No.ES-
B/334 dtd. 22-01-2001. In the order he was directed for reporting to
DRM(P)/TSK’s office within 15 days of the above order with proper

Medical Certificate for resumption of his duty.

But instated of joining duty the Applicant had filed another case to
CAT/Guwahatt under OA No. 290 of 2002. Final order of the Hon’ble
CAT/Guwahati was passed on 27-02-2004 'in which it was directed that-
“The applicant to produce all his relevant Medical Certificates from 1988 to
titl filing of the OA-99/1994. The same shall be considered by the
Respondents and decision would be taken by them within one month from
the filing of the certificates. There after the applicant would be allowed to

resume duties™.

Contd... P/10..... In response.....
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In response to the above the Applicant had submitted his application
on 18-03-04 with Medical Certificates for resumption of his duty.
Accordingly he was directed to the Chief Medical
Superintendent/Dibrugarh vide DRM(PYTSK’s L/No. ES-B/334 dtd. 01-

04-04 to obtain his Duty Fit Certificate for resumption of his duties. Since

he was absent & stated to be under private sickness for more than 15

)
(fificen) years, his case was referred to the Chief Medical

Director/Maligaon/N.F. Railway vide Chief Medical Supdt/Dibrugarh’s

—

L/No. M/291/1(DFC) dtd. 15-04-04 as per extant rule. After getting

approval from the Chief Medical Director/N.F. Railway, Duty Fit

e

Certificate was issued by the Chief Medical Superintendent/Dibrugarh vide

his L/No. H/219/1 dtd. 24-05-04 and resumption order was issued to the

Applicant Shri Biswanath Banerjee vidle DRM(P)/TSK’s L/No. ES-B/334

dtd. 25-05-04 and the applicant resumed his duty only on 27-05-04.

—

He joined duty on 27-05-04 and suffered monetary loss due to his
own reasons. Rule 9(21) of DAR as quoted by the Applicant in this para is
totally irrelevant to this context. Disciplinary proceedings have been
conducted as per DAR rules and all reasonable opprutunities were given to
him.

Photo copies of above are annexed as ANNEXURES 9 to 19.

1.10. That-. . ... . - th¢ statement made by the applicant in para 4.6
of the O.A. is totally false. He was never dragged by Rly. Administration
in any Court or Tribunal. All orders/instructions/memorandums etc. were
issued to him as per establishment rules of Railway service conditions as

contained in Indian Railway Establishment Manuals and Indian Railway

Contd....P/11..... Establishment... .
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Establishment Codes and also with all other relevant statutory Rules and

procedures which are applicable to all Railway servants and being a

Railway servant the applicant is bound to accept and follow those rules and

procedures rigidly. But he himself ran to the doors of Courts/Tribunals

again and again against the implementation of the Railway rules.

1t is re-iterated that several times scopes were given to the Applicant 3

for joining his duty vide DRM(P)/TSK’s letters of even Nos. ES/B/334 dtd.

30-06-88, 20-12-88, 29-08-91, 16-11-95, 7-12-2000, 22-01-2001, 16-05-

2001. But in spite of joining his duty he had filed cases in CAT & High

Court against Railway administration on such grounds in which there was

no merit as observed by the Hon’ble Courts though the Respondents

respectfilly obeyed the Court’s orders. The motive of the Applicant in

inviting troubles by filing Court cases one after another for his own whims

& caprices which would be evident from the following table:

SL

Case No.

Facts on which the
case was filed by the
applicant

Orders passed by the
Hon’ble/CAT & Court &
action taken by Respondents

OA No. 99 of
1994 filed in
CAT/GHY
Order passed on
08-08-1995
(Amnexure-23)

To Provide adequate and
effective medical
treatment iL.¢.
Homeopathic. To
regularize absent period
from 03-06-1988 till his
resumption. '

The application was dismissed by
the Hon’ble CAT/GHY

OA No. 60 of
1997 filed in
CAT/GHY
Order passed on
04-02-2000.
(Annexure-24)

To quash the order of
appointment of Board of
Inquiry vide L/No. ES-
B/334 dtd. 02-12-96.
Claimed full pay and
allowances when the
DAR inquiry ended in
favour of the applicant.

Before issue of the order,
administrative action was already
taken, a reply was issued vide
DRM(PYTSK’s L/No. ES-B/334
dtd. 10-12-96. For other grievances
the Applicant was also advised to
represent his grievances to the
competent authority.

Writ petition (C)
No. 1166 of
2000. Judgment
was passed on

This was an appeal
against the order passed
by CAT/GHY  as

In the judgment it was directed to
represent by the applicant within a
period of three weeks to the
Railway competent authority. The

mentioned in SI. No. 2

Contd... P/12..... 15-03-2000
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15-03-2000. above filed in the|Rly. Competent authority should Ql
(Amnexure-25) | Gauhati High Court. finalize the DAR proceedings |’ A",
within six weeks of submission of
the representation. The DAR case
was finalized on 12-06-2000 vide
DME/TSK’s NIP No. ES-B/334
] dtd. 12-06-2000 (Annexure-9)
OA No. 290 of | In the order the applicant | But before filing of the OA No.
2002 filed in|was directed to produce | 2902002 the appeal of the
CAT/GHY. 1ls|all his relevant medical | applicant against his removal order
Order was | certificates from 1988 till | was considered by the Appellate
passed on 27®|filing of the OA No.|authority DRM(PYTSK’s L/No.
February 99/1994. The same shall | ES-B/334 dtd. 07-12-2000
(Annexure-12) |be considered by the | (Annex{ure-20) and dated 22-01-
respondents and  a|2001 (Annexure-11) in which he |3
decision would be taken | was directed to resume duty
by them within one | immediately. But against this order
month from the filing of | he was reluctant to join duty and
the certificates. | filed the case iLe. OA No. 290 of | s~ :
Thereafier the applicant | 2002. — —p > 54
would be allowed to|" 9o v~
resume duties. o dr“gj
OA No. 33/2006 | Claim of back wages for | It is not admissible since he was
filed in | the unauthorised absent | unauthorisedly absent and he had
CAT/GHY. 1t is | period from 09-07-88 to | not worked during the period from
awaiting ad | 26-05-04, ie. for about | 09-07-88 to 26-05-04. However,
judication and | 16 years the case is awaiting decision of the
order. Hon’ble CAT.

The applicant has violated Rule ~608 (Note) and 642 of Indian

Railway Establishment Code Vol. 1 as he had treatment from private doctor

wnthout recommendatlon of Rallway doctoramd totiCod I
e o LW\MLUAUv

mbgm %ew W gum ’
1.11. It is further submitted that the appeal of the applicant against his
removal order dtd. 12-06-2000 was heard by the Appellate Authority
(DRM/TSK) who had reduced the punishment of removal and allowed the
applicant to join his duty within 15 days on receipt of the Appeliate
Authority’s order dtd. 22-01-2001 (Annexure-11). But he did not join duty

and filed case vide O.A. No 290 of 2002 in CAT/GHY. And as per order of

the Court in O.A on 27* Feb/04 (Annexure-12), the applicant resumed

Contd... P/13..... dutyon.....
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duty on 27-05-04. He violated the order of the Appellate Authority

(DRM/TSK) by not joining his duty within 15 days of receipt of the order

of the Appellate authority. He was not efigible for allowing to resume duty
|

after completion of 15 (fifteen) days time. But Railway adn::inistration’ had
honored the decision given by the CAT/GHY in the order aated 27-02-04
(OA No. 290 of 2002). Hence there was no merit in revi:é.ion petition as
submitted by the applicant on 08-03-2061 since the case was under )

subjudice.

1.12. That with regard to the- statement made by the applicant in para 4.7
of the O.A. it is stated that the allegation is not acceptable for the reasons
mentioned in the foregoing paras. The Administration had| given him the
lot of opportunities, as mentioned in earlier paras, to be either in Railway
official sick-list or to follow the extant rules for private sickness. But he
had not followed either. DAR proceedings had been conducted as per
extant rules and the applicant had been examined by the Inquiry Officer as
per procedures. The applicant had been given sufficient (I)pportunities for
his defence in the DAR mqmry But the applicaﬁt was questioning and
criticizing the authority of Inquiry Officer to take his deci;vsion on outcome
of the enquiry. Also the applicant was claiming that the Inquiry Officer and
the Disciplinary Authonty should direct the medical authonty to issue sick-
memo to the apphcant which was totally none of the Inqulry officer and
Disciplinary Authority’s business. The DAR case was delayed due to filing
of case in CAT/GHY by the applicant vide OA No. 99 of 1994 and 60 of

1997.

Contd... P/14..... in spite.....
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In spite of several attempts made by the Respondents, the applicant?t %
neither came forward nor co-operated with the administration to mitigate
his grievances. Rather he himself had been inviting troubles for himself by

this way or the other and every time blaming the Administration.

2. That with regard to this statement made by the applicant in para -6
of the O.A. it is stated that the statement made by the applicant in the para ’
is not correct. A Railway employee should get first sick-memo from the
office where he is working but the applicant did not take such sick-memo,

so his attendance was treated as unauthorized absence. Railway Medical

Authority has important role for issue of Duty Fit Certificate to the Railway \j

employees who are under treatment of private doctor as per provision of

———

IRMM (Indian Railway Medical Manual) under rule-542. The Railway

———

doctor who had attended at the residence of the applicant had never denied

/ \-\ —

for treatment of the applicant but the zipplicant himself was not interested
,-——'—‘__'—"_———_—-‘-—‘——_ ettt e e et ——

for Allopathic treatment of medicine. In this regard details are mentioned in
—,, T T T

ey

para .. lhabove.
e

3. That with regard to this statement made by the applicant in para 8 of

the O.A. it is stated that the DAR inquiry of the applicant was started due to

his unauthorised absence from 18-06-88. As per Railway rules, treatment

under private doctor without recommendation of the concerning Rly.
o Shianakion T 18 Confolling Offsery

Doctm:\ is to be treated as unauthorised absenc:.%nder provision of Rule-3

() (i) & (iii) of Railway Service Conduct Rule - 66 such unauthorised

absentee should be taken up under Discipline & Appeal Rules- 1968 as per

Railway sys“““f?” ﬁKw_,é\N*/ MmigconbueT,

Contd... P/15... . that ............
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4. That J3k:5a - fuoliare -85 faak: as per DAR Rules, ﬂﬁg A
Disciplinary Authority has the powers for imposition of any punishment

which commensurate with the offence. In this regard his
comments/Speaking orders may be seen in the NIP (Notice for Imposition

of Penalty) dt. 12-06-2000 (Annexure-9). His representation was never

denied. As per directives of CAT/GHY in the judgment of O.A. No. \
1166/2000, the DAR case was finalized within three months time which

was previously kept abeyance due to subjudice of the case.

5.  That with regard to this statement made by the applicant in parag 1a2 1|
Qf the O.A. it is stated that the punishment reduced by the Appellate
authority (DRM/TSK) was clarified to the applicant vide DRM(P)/TSK’s
L/No. ES-B/334 dtd. 16-05-2001. Here it is important to mention that since
the applicant had not resumed duty within 15 days as stipulated in the order
of the Appellate authority in whicﬁ the applicant was directed to join his
duty after reduction of his original punishment (Removal order) by the
Appellate authority, his appeal dated 29-01-01 had no merit.

Photocopy of the above is annexed as Annexure -21

6. That with regard to this statement made by the applicant in paras 12
~ to 14 of the O.A. it is stated that - from the above facts it is obviously

proved that the applicant was reluctant for joining his duty and he was

4
[ interested in filing court cases against the Railway Administration one after

another even without achieving any ultimate gain but to wastage of time,

— 2"

energy and money for both the ends.

—

Contd... P/16..... The applicant.....
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The applicant was charged for unauthorised absentcfrom 18-06-88i '

onwards and violation of the prescribed Service Condition Rules. The
decision of the Hon’ble CAT/GHY on 27-02-2004 in O.A. No. 290/2002
was clear that-

“The applicant to produce all his relevant medical certificates from

1988 till the filing of O.A. 99/1994. The same shall be considered by the

A
&K
£-

e

4

A
respondents and a decision would be taken by them within one month from

the filing of the certificates. Thereafter the applicant would be allowed to
resume duties and the interviewing period would be decided as per

observations made above. No costs.”

7. That with regardtothisstatementsmadebythe applicant in paras 16
to18 of the O.A. it is stated that the applicant was never denied for his
resumption of duty as mentioned in the foregoing paras. To maintain
discipline, punctuality, integrity, good behaviour, good character is the
cardinal duty of every Govt. employee and Railway Employees are guided
by the Railway Service Conduct Rules- 1966. If any body violates any
provision of the rule then he is liable to be taken up/punished under DAR

action in terms of Discipline and Appeals Ruels-1968.

The applicant is fully at fault for not joining his duty in spite of
several scopes and opportunities given him mentioned in above paras.
Hence he does not deserve any back wages for his absent pet:iod caused by
his own volition and whims and deliberations and he is to suffer for his own

lot for his own creations.

Contd... P/17..... Thatis ..........



By

8. That it is stated that in the light of the above facts it is proved that

the applicant was given ample scopes and opportunities for joining his duty

and evade all hazards. But inste.A he himself had shooted all the troubles

during his long unauthenticated absence by his own imitation, effort,

attitude and conduct which rather would give reverse senses & meanings

~—

and thereby put the barrier for his gcuing the grievances fulfilled as per law \

Rules & system for the ‘back wages™ for the period in which he
———— P — —_—

deliberately remamed absent and did not do his duty to be crowned with the

_—_— T —

maxim of “NO WORK NO PAY”.

e

9. That the Respondents re-iterate their earlier submissions in the
written statement and pray that the Applicant does not warrant any
consideration for his further relief and the instant O.A. is, therefore, liable

to be dismissed with costs to be Respondents.

Personnel Officer

Eﬁ ia% fang et
%F Rly. TINSUKIA
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1, Shri A. Naravanan, aged about 36 vears, working in the capacity of
Divisional Personnel Officer, N. F. Railway, Tinsukia Division do here by sclemnly
affirm and verify that the contents of paragraphs |73 to 7 are derived from the
records and T belief them tc be true to my knowledge & information and that I have
not suppressed any material facts and the paregraphs £ to g are my humble and

respectful submission befere this Hon'ble Tribunal.

And I sign this VERIFIVCATION on this 4;¢da% 0\‘3&2 2007,

Place : Guwahati.

Date ' OX O 0P

SE&:N}’-&WRE - THE DERONENT,

5 ‘ f‘aagfmv
F; Rly. TINSUKIA.
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N,.¥,Nqlluny.

- 4. URI(P)/TAE s OL{io0
_ ReuaREf s Dt1 29-8~1991.

Be. B3<B/334,

Te
ghrie Binwanath Panorjeo,

Oentdt, Btono te DIMR/TBK.
0/a Shri~ Sudhir Oh, Banaxjeo

Hear @)d Rly. Health Unid, Digbed Raad.
P.Pe = Hokua Janotien M.
. Dist.e ‘Tinsukia, (Ancan).

Subs~ Nesumption fer Juty.

\ -  You are absenting frem duty unauthorisely u.0,f 3=6=
‘yeu nere roquested earlier also to report for duty vide Rhia o
Jothar He, ES-B/334 4t. 50-6-88, but you have not Jodned, - i
B

You axe horaby given anether chance %o rosume duty'«lﬁhim
ppo ponth fres the date of imsue this letter, othoxrvise sotien an
pax rules will bo taken ageinst you. : :

Plenao acknowladgo roceipt,

\%/@ A \:(‘,

. .
' : Divnl.Me€hantonl Engineer(caw)
' %.7.Railvway/ Tinnnkin,

<o (elf, [k |
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TRUE COPY
/
No. PAT/7/89 | Date- 28-01-89
From DMO/MJN ‘ To DRM (P)/TSK

Sub: Sri Biswanath Bannerjee.
Ref: Your Office L. No-ES/B/334 dated 21-11-88.

I have attended the above named staff at his residence at Makum on 28-
12-88. 1 have examined him & found him to be suffering from Hypertension. He is not
willing to take any allopathic medicine from Rly Heaith Unit to be refered to ... ... ...

Hosp, DBRT. He is not in my sick list. This is for your information please.

Sd. Hlegible

28-01-89
DMO/MIN/NFR
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HORTULAS U FROLTLER RATLWAY

OFFICE OF THR ,
DIVL., RAILWAY! MaWAGKR (),
‘ TIRBURIA, .
NosBS=B/334 date,16,11,95
To
o  Shri Blewanath Banerjee,
Cenfidential Steno to DMB/TSK .
C/e shri Sudhix Chandra Banarjee "
Raar eld Rly. Health Unit .~ =
. Plgbel Read,:’:- . SR
" P, @, Makum Jungtion U irite i
. Bists Tinsukia (Assam) e
. T Ping=t786 370400 . s
8ubs~ P,P,M,C.

. 8lnce the greund of YOour unauthér 5¢¢Lﬂ,jgi
absence frem Rly, service arese on acceunt ef Medical
reaseng, yeu are hereby sdvised: to ebtain & dutyifit
certificate from & competent Rallway Medical @fflcer in
orderx te reszuse duty, o T
. . For this yeu may celleat ferwarding memn
frem this effice and preceed to MS/IC/DERT aleng with

necessary Medlcal Certificate/Decuments frem yeur slde,
.//.‘/
’ for Divl. Rallway Manager (1),
Y. Ne F. Ballway, Tinnukinm,
N Cepy tos~ 1, DMR/TSK

2, MS/IC/DBRT _
TR
Jesee ey

for Divl. Rallway Manager (),
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SR

ll\o

Tho Divisional Railway Manogoer,(P) .
N.P.Roilway, :
,1!§§E£lé‘

1 SO ‘\' . ‘.
Aige® gl 5 - il (v,‘.ﬁ* :
- AEE @JG\ Y] ith ¢ rofound res eob ond hnmble*ﬂubmisaion
D A ’I,begmto istato.: hut‘I reported;forsiresnmp!
O T Q, /10/95;v1dc oy appl cationldt s 30710
&thox “tpuc ntrol Adune Qr&bunullangpg gy
g Griginal——A li,oa {on ‘Kowa? £1119
Akt i on! tm* Zribunaly-da Qf«g!iling ofjthal
: .5?—0/%59#5“‘0}&-' udmit: 123/3/( ;DY hOR
ded1s1onto ‘8/8/95*9wh chthqw 0 ﬁ
‘,o'my “Lagalt Counselivide’ DespatcthoJﬁA
ot f”qutioq_Officeri(J)mof«the aforeea jqage T
=ubM(Photpq09y“or ‘the! order ‘alxea submittéd y ‘DRM(M)/TSK~ ,
&u{alongwitnymy ubove upplicutio w§WA8*UJ' Yo
¥ a&p udico therofore ?I*was¢ oti'
Thl6 RaARANARNLSOF the. ap0ve 0 M)
," gn GQM /Nl " qm‘gﬁm %bﬂ g4 TR '.._
"ervs ; é % Tb@ gy ondonhsedid, no & nigte wmlbto
Bbatonantibofore theiBon'ble’ Tzibunal. Ave §é>mr Totor;
undari re £erence,‘uthorabis;no menbionio; n% %. uox&aer.
ondireLerence of mﬁungglic bionﬂdb.ﬂ}O ol /% am,lt is¢
onl My virtuo of 1o Tribunal!s’ ordersil om able
ow. thnt .my sexvioco:is not torminated and honce
roportod for resumptlon to- ‘duty -on 30/10/95‘npd an -
such queation of ' P.PaM. C.y. doou not arise 1o . g
I ﬂnl
72N ‘In this connoction, . I bog to Btutﬁ that you
“'hav0'alroad¥ sont me to Sr. DMO/T Kﬁ'vido Qur lottor
No. ‘B8-B/334, 4t. 8/11/95 for modicalloxam nution o
L oo ¢ for Duty: it Cortifichto. I rogortod ‘to. Bpe DMO/LBKG
Lo on 9/11/93, .who dirocted mo to B.«(Inchurgo)/DBHT
Con '."‘lfTﬂﬁ'on 9/11/95 wiLh his romarks on tho bod{ our ubove
S 'QQwﬂfz lottgr. *I reported to M.S. (In—chur /DBRIon 9/3l/9)o
R - M.8.7 (T 0)/DB T in absence of Y.Po. M »:rotirned mo
;‘,.,;,pﬁrl 2 without modical examination and communicatéd the 'same
;"7 7 %o you vide his lotter No. H/219/1, dt. 9 11/95.
. ':ru‘_ I told dealing office Supdt. of LS. (T.C)/DBRT 'g :
. Office on 9/11/95 that 1 roported for rosumption to duly
' - by virbuo of Tr jbunal's ordoer ond as suoh U nols
wnder P K.Co Ho consulted with M.B. (I.C.) hod ho Lold
_— - ro0 o that thoro is no montion of Counrt's order in youx
- : 'q// 1ottor dt. 8/11/95 ond honco m§ caso canpot bo sont
- rfﬂ - to Chiof Modical Diroctor/N-T.Rly Ho told me Uhatb

l

7t 4ig your offico write to M.3/I.C. YDBRT with Tacts and

. Qv) N copy of Dribunal's ordor for dolng spocinl modicnl
B 3}? \\  gxamination, then M.S./X.C./DBRT will forward my canso

i * to Chiof Mcdical Diroctor/N.F.Rly. for spocial Me

- exnmination for obbulninb D.F.Ca T told tho abovo

Medienl
t ‘/’/’ \ A{fié)ﬁb | “??néd.%..i?/a
o

Lo e e



mattore Lo APO/I/ISK on 10/11/95. Howovor, T mot
Dr. D.K.Dutta, M.G. (I.C)/DBRY on™I5/11/95 in vof.
to hin Lotter No. 1I/219/1 at. 9/11/95 montLlonod
abovo and btold him that I reportod for rosumpllion to

¥ duty by virtuc of Tribunal's order and as such
3 queation of P.P.M.Ce doos not arico nowe He advisod

] mo if your offico writo to him onolosing Tribunnl-s
- ordor for spocicl Medical Exomination, then ho will
forward me to Chief Modical Dirocbor/ﬁ»FoRly. for
spocial Modicol oxamination for obtaining D.F.C.

3o In view of circumstances montioned above
in . I would roquest you kindly to issuo a letter for
Ch spocial modical oxamination, as I roported for

' rosumption to duty by virtuo of Hon'ble Tribunal's .

Order. An carly action £n tho mattor is highly -
BOliCitho . . Lo . . A

Cos . s ,‘.\!a'z,_r, . s
X Y. A STt '~l‘.:l-‘
With rogards, ;i LR

ANPEY
Wt

.;'Yours faithf@i

. '1 | . "" . . .}!);j;‘:}‘ > f"-";,.: ; ' .
SRR T e g
[N : ' A e

X : (BISWANATH BANER{@E)
Confdl. Btono'! Co

DRM(M) 's Offico/TINSUKIA .

A B N.F.Rly.'ﬁﬁ%fgé~ .

<1 DME/TBK ) R O

" N.F.Rly.. for xm'kind information®

-
T

ploose o

¢4 41n reforonce’ to' DRM(P) /TSK's L/NO. ES-B/3%«

H '3k, 16/11/95 mentionod undor roferonco.

,Ww?"éﬁfj’(({ ks

- (BYIOSWARATH BANERJEE)
- Confdl. Steno
DRM(M) '8 OLfico/TINSURIA
N.F.Railway.

Datod’ 20/71¥99.
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Regs Bypungd i Jad tha vewdoy, Ui vor
‘unauiioyined nbeancs
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Ref 1= Your letter o ES—Q/634,‘dtd. 16.11.95 nddrenned, to w7,
L Fﬁendprsing,COpyth PAE/TEK and 18/ 18chavge /DI Ton the
7. pubject P.D.M.0. : - V'jL
Siy’ Lo ﬁ."',:L ) ’ - : P Y

. e, Lo - “f{ . ‘:-,1-, : . L, \ 3
Witn.pnofound‘ncspcct ant humble sutmission I,DeéJﬁo

o ~ ptate that 1 hnye'smeittcd'Honfblé Trlhunnl's,orOer.QOgD5R.M.
B (M)“/?inaukia399x30/}0/95 and reported for rceumptiOnfgdﬂduty,
o on 30/10/9% vide,my upplicntion.at. 30/10/Q5.'It’iq;o¢1yﬁby.
vi;tug*pﬁ ﬂon'ple\Tripunnl'a order, 1 om nble to know thet my
- sérbipeﬂia”not,térmiﬁqﬁpﬁ and--hence reported for resumption to -
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To, |
The Divisional Mechanical Elgmeer (C&W)
N.F. Railway, Tinsukia.
Sir,
- Sub: - Resumption to duty.
Ref: - Your letter No. ES-B/334, dt. 29-08-91.

|

With profound respect and humble submission, I beg to inform you that
I have received your above letter on 06/09/91 wherein your honour have mentioned
that I have not joined duty in spite of your letier of even No. dt. 30/06/88. The reasons
which had me to the absence have been explained in my defence to the charge sheet
No. ES/B-334 dt. 06-10-89. You have appointed Enquiry Ofﬁcelllr vide your order No.
ES/B-334 dt. 29/08/91 to enquire into the charge of unauthorised absence against me.
2. Homeopathy is a recognized system of treatment practised all over
India. There is no provision available of Homeopathy treatmentun Rly. Hospitals of
DBRT/TSK/MIN by the duly qualified Homoeopathist who can issue sick certificate.
Had there been su(,h provision, 1 could have produced slck_,cg;_mﬁcate‘v much earlier,

3. Vide your letter under reference, you have ordered me fo join duty
within Sept/91. T am also interested to join my duty, as for non-attending duty 1 have
lost monetarily from Sept/88 to Sept/91 @ 1958.00 pm x 37 months Rs. 72,446/-
excluding annual increments, subsequent ADAS. But some dxscomfort disturbing me.

4. In view of above, I would request you cordially to inspect me in our
house along with a Doctor who will examine me in your presence, and you will hear
him and myself and thereafter form an mdependent opinion. Your presence i3 solicited
because as a disciplinary authority you will decide the matter for which your

~ satisfaction is necessary and moreover on two occasions Rly. Doctom annoyed with

me for my arguments. ll

With regards,

Dated, Makum Jn. -1

’ Yours faithful

On 090991 X ours fathfully
Sd/-

B iswanatllx Bannerjee
Comfedl. Steno/DME/TSK
N.F. Railway
l
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To, M »

Shrl Blownnth aar Jiyn, ‘ \ T

Hoe?i/asq,

(onflamtinl St to N;'VTSK)
/0. nto & ¢, Banorjoo, . -
Bolum 'dn, . Dighod Rond, -

L R R
ST, " .Subs DAR, _&jor‘M@gfanaum‘ﬂo§§-ﬁ/3.54;i-gtf.8;10.89.
* Rofs Your roprosentntion dntsd 17442000, |

«000000m ' i

Un godng through youy appenl Gnta 17, (»ﬂ i
a8 proforred by you An tomma of OAT/Guvabat ! s, Ord o, det il
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» - *I'bavo poreucd thn DAR cso of Shri
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NBen oo weowfe 09,07,88, & j ni ( wn e
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S 1) Strs Banorfoo wie advisod to roport ADMO/MIN
for modlenl axaminatlon vide DRM(¥)/TSK'e lottar Bo, R3/B/854
datnd 20.12,688 but ho did not rosjond, :

. 11) Sary lenorfna wns advisog to rosumy duty vida
DIN(L)/Tokt g lyHo e R3/1/334 dntnq 30,6

«80 nnd £0.8.91, but hg
d1d not rosjond, ‘

II1) Aftor long gnp of mora than 4 (four) yoare
ho roported to Se DO/T0/TEK on B4R 03, 80 1000/TK noked hiim
bring n frosh lottor from DIM())/T8K, A frosh lotter Yo, R/ B/BEA
dntod 8.11.95 wnse Lasund dAdrncting him to obtaln DFC rom
SrelB0/TSK, Sr, RO/ TSK Immodintnly vide his lotter Moo N/219/1
dntod 9.11.95 ndvisnd hlm to bring n FIHC Wy sulport of his |
slckniss, but ha dld not ragjond, !

IV) Agntu vida DKL(1)/TSE' s Yattar Ho o m3/10/504
Inbtad Loalle2S g wnu ndviond Lo uzﬂdlc."l_.\ﬁ.nt;:urltj,' Lo cbhtnlin
VFC for ila rwuapticn, but ha dld not resjond,
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Tha chrven lovallod ngnlnnt him regarding

cdoaliboralo and ntmtiounl abanicn from duty wen, f.0.7.8.

wg thug frovad btayond dounbt,

I tharo ore oma to wonclunion n toams of
Mulo 30L (6) RU and 54 ¢) RI and [n83 sponidng ordor thnt
Shrd B. N, Banorjoo, Oonf. stono onn not ho allowod to-

“ resuno duty as ho wan nbacnting from duty unauthorisedly
Weosfs 0474808 which 1o boyond § (fivo) yonrs and oxdor for .

rrmoval from sorvico with offoct from 12.8,2000 (AN, ),

. Apponl AL any, lios with tho highor Authority
(Appollnto Autbority) within 45 days.
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Shri Biswvamth mnerjee,
Exs2onfldentinl Stenn tao Mr/T8% ("
S/0: Inte Suahily Sh. mnevjee,
PO Makun Junett ~ny, Dighot I")ul
.lmv Asan Aah ity “n\'m.

D‘)l r"l\)lllll, ASon,
P.1.-736170,

Sub: - In't:r*rv‘.m vith QY."\M‘/T’Z‘K.

Neft= Your anpard addyressnd Lo
CSDRM/TAL agatnst this a0rice
'I T.? af aven no;: dL.\,.G.JDOO.

u——-‘-‘

In refermne to the above, vy are hovaby
advised to attend this »ffice on 02.11.2000 at' '

il.m hra, o an lni:‘m'vle\; uvith DR/ 37 in (‘Olﬂ'\(‘.f,‘.\i Lan

ulth your appends o0 oo
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Suo i~ Your appeal dated: 16,0k ,2001, '

Ref i1~ Your Previous appeal dated:12,6,2000 addressed to URIH/TSK
aqalost this OFfice MIP No,ks5-B/334 dated112,6,2000,/
Having lmen personal heuring on 02411,2300, the Appealate

Authority,d,e, DRM/TSK has passed the following Orders

" T have gone through the appeal submitted by Shri

Banerjee against the punishment of re-moval frdm service

imposed by the Disciplinary Authority for continoug

unauthorised absance F£rom 09.7.88 and obaerve thatt

1.The procedure prescribed in
applicable to Railway;BGEVants,

‘the relevant D& A Rules
have baen correctly fbllowed,

2.The findingé,éf:the Diéciplinaty Authority arenWErrantnd
by the evidence of records. S TR ;

A persusl of the DAR case including the available’documents
report of the E.O. the p representation of Shri Baner jec -
aginst the enquiry report {ndicate that ample time and -
opportunity{in Writing)was provided td him to elther report for
«dutyo ‘or seek treatinent of railway doctor shri Banerjee 1did
nelther and wanted to resume duty after a long gap of nearly
5 yorxs thut too without complying with Lelevant rules’regacdl g
treatment sknawhuxy, ihy BRIUIY Mauy. YaK - by non-rﬁiiﬁﬁy&wj‘y '
doctorn.Ithupwaa'noﬁ?ﬁatinfiédjwithﬁphe}tre&ﬂh@htx"ﬁﬁailuay’/%n
doctors and wanted o't
got hie leave sanctished Ly the Competerit’ authority,sttlch he
falled to comply with, Hence I am sitisfled that the: charge of
long unauthorised gbsence ig substainiataed. The varisis pointy
raised Dby him about the rule and responaibility of the
Supervisor/Officer alleged discripencles between i Acticle orf
Charges and in the Wordings of tie DA’ orders, wre trivial  Jn
hature and do not alter the baslc facta of the case namely,
long abdence without follo.ing the prescribed procedure/approsed
of tha competant authority, as re,ulrxed under extent rulesa.
Howaver, on groind of mercy I modd £y che puandshpent ax

reductioh to the lowast stagg in his present pav scale,witl
adverse future effect, IHis resumprdon of ity 4o nubject o
his belng found fic by the Mealcal Authorities of the apy: aprlae
level und also the enployee furnishing relevent recoxrds /
cortificatos absub hia alleged Lllness/ohtstde trdatment Lo the
satisfactinn of the appra: clate rallway medical authority,
Afror.this reguirement is comlicd with, 'he regularisation of the
entice parviod ~f abeonce(from 19 18 o tL11l date of rasunmtion of
dutylas leave due, can e consd:le rid," : -

As much, you are hereby adviged to renort to this OFfice
within 15(f)freen)days From the date of recelpt of this letter
with proper meddicul Cortiffcates covering the period soas o
considar you to dircet t. the Rallvay Me-lceal authorficy for
obtaining v.r.cC. Ai;'((il.“ vesumption ko duty, fadling whilch ft o l;‘l bres
presumed that you not williv g voreport far duty an:d ords r o F
Penalty as passed by the Diacipliniry Authocdty will ho) oo,

0)\97»~ :]/’] BN /
fov 7 Lulvi ddonal Rly. Mango (),
Brie Padlvay, Tlus it/

Rko troatnent 6laewhdre,  he shaliid have =
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To

- Su Biswanath Banerjee
(CrSteno to DME/ZTSK)
C/O S0 Late S. C. Banerjee,
NMakum Ju. Digboi Road?
Near Assamn Sahitya Sabha Bhawan,
PO-NMakum Jn,, Dist.-Tinsukia (Assam)
i 7RO 170,

Sub :- Resumption of Duty.

You are hereby advised 1o report CNMS/DBRT for obtaining DEC for tesumption of duty ;
within one week with all original medical certificates, faiting which it will be presumed that you
arc not willing to report for duty and the order of penalty passed by the Disciplinary Authority

will hold good.
/Q'\GY"\
‘)c\r(\‘m’{‘ y

( A. K. Chhapolia )
Divl. Persennet Oflicer

NI Railway, Tingukia.
“Copy 1o - '

L. CMS/DBRT for information and necessary aclion please in reference this office felter of
even No. dLO1.04.2004.
T2 GMEPYMLG i peference o his T No BP0 CINGS/2392002 d6.23.03.2004 for Eind
information please. (For personal attention of APO/M.egal Cell/MLEG).

(\Q‘/ -

( A. K. Chhapolia) i;
Dl\l Personnel OfTicer !
NI Railway, Tinsukia.
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Subes lesmption of S Eewanari Panepee © ontdental Steno to DikTE, |3

The above named stafl was removed fiom sevice we £ 12.06.2000 vide NIP No 153 II/IM
JEA206. 20000 by this connection e b personativ interviewed with his append o THOT G

Lo
U2 11,2000 in which DRM/TSK had reduced the punishment as “Reduction to lowest stape in hhpu el
haJd LIEALLE L

Py acale with ndverse futwe effeet. Hisoresumption ol duly 1 subjeet to his being, foand G by the
Medienl suthotity of the approprinte Tevel nnd alao the employee Tienishing relevant ecorda £ cetilicate
about his all(gcd illness / oulside treatment o the satisfaction of the appropriate milway medical

A\ authority™. Tin this order he was advised to report to this olfice within 15 (liftcen) days Gom the date af

receipt of the letter with proper Medienl certificnte covering the period so ns to consider him to direet to
the Riy. Medienl authority for obtaining DFC for resumption of duty failing which it will be presumed
that he is not willing to report for duty and order of penalty ss paased by the DA will hold pood .

. But inspite of the above order he did not join duty and file case to CAT/GHY under OA o

of 2002, In this regard CAT's order received on 24.03.04 by this otfice undet QMPYMIGs Teitde
No W/TT0/LCNS/2392002 dt.23.03.04 which are enclosed for your ready relerence pléase. In the ordes
the honorable CAT/GITY has directed that “the applicant 16 produco all his tolevant Medieal cettiticntas
flom 1988 1o Gl the filing of O.A 9911994, The same shall be considered by the respondent and n

decision would he taken by them within one month from the filing of the cettificale, There afler the
applicant would be atlowed to resume duties”™.

AL}

&

Accordinly Neyox copies ol medical certificate (31 nox) e enclosed hae with for vow
verifiention and {utther digposal please.

1
t

Henee St Banerjee is ditecled to report at yours to obtain his DEC for his resumption of duly
please. :

Finel :-
Voo CAT/GHY s order dU 27 0200,
DRM s order di 22,01 0]
3 ONPYMEG s Tetter JU2303 04

- b Private Doctor’s Medienl Certiticates all Nerox copies 31 nos. 1 \ 1
. \‘ / 0“
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Lo S BN Paneees C Steno to DNV ERISS O Late Sudhic Che Banerjee, POR L am Drghe
Rond, Near Assam Sabiiva Sabdoe Bhowan, st osokine s P 78al 700 e v advieed ns
s report at CMSDIRT for obting DEC Tor resamption of his duty within one week with all
" original medieal certitieates, Fahog which itwill be presumed that he is not willing to sepot fon
duty and the order of NI passed by the Disciplinane Authority will hold goad.
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To, PRTUE ' ‘ A

NI Railway

Office of the
Divl. Rly. Manager (Mech)
: Tinsuka.

: i

\M m:n -G (Stafh) Dt 3 l‘/06/04

' DRM (py'rsx v
, N.F Railway. . IR
'. Sub Rmumpliono!duly ?‘r | f
Ref Your lcucr No 33-91334 dtd 25 05 04

l 'f 3 .'..

"f

As pcr your leter mfcm:d abovn S Bmvm\mh Bmmxjcc
ClStcno to StDME/TSK hog resumed this office ont 27.05.2004.

.
4

~ Thisis for your igiqua@%on please.

For DRM(M)N. ¥
Copy to:- OS(PYEM/MBINL for your information.

/

For DRM(MYTSK

B
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CHWRIAT T Bte /
Origina Appldeat ion Ho 90 ot jaaa
Date of decision: This (he D oy ot Anguoes 1994
The Hlon'hle

Justice Shei oM., Chandluere i,

The Hon'ble Shei Gl Sanglyine, Member (

]

Vice-Chairman

Aministralive)

o

‘Shri Biswanath Baner jee
Hakum Junct jon, Diqglag

Rovned,
o . ' ’
Tinsukia, Assam,

seseshpplicant
By Advocate Shri G.p. Phiowwemi k

. ~Veraus -
" 1. Union of India, . 4 L : S
Through the General,Manager,v i
: N.F. Railway, Maligaon, ' '
U Guwahat i oL . .
’ i ) e \ '. 2 .
. 2. Divisional Railway Manager: (Mechanical)
vy N.F. Railway, P o
Tinsukia, Assam. )
J.  Senior Livisional Mechanical Enginecer,
© Office of the DRM, N.F. Railway, e ,
_ TinsUkia, Assam. = : ++««v..Régpondents
TR PR ATTPES e e v . o . L . "{ S b
By Advocate Shri B.K.JSharma,~Railway Counsel.
: R ~.
e , ORDER
;. ¢ Y l‘..
. ) 1
. CHAUDHART.J. v.c.
N : .
e My -GuPL hownik for (he Aapplicant. -
SR
Although the teapondents have nol chosen to .
file any written statement)

we are wiable to grant any

veliel to the applicant as the oviginal application is

e ¢ e e e

barred by limitation and theve s no substance jn the

-grievance of the ApplivnnL.

The applicant 15 an employees of N, Railway.

He was appointed .in 1972 as Stenographer and posted

PV
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under  thee W St g, o lvay Lo e Sue Lol Cara b

and - Wanon  Wor Wby, Pibvugarh. e wans promobed o

contident fal S apher and teanster g od Lo Tinnukia oon
. . ' .

i T.RB1990 0 110 e ne cane thal oving 1o heavy work: 144
ha Ao L) S oy b bt

treatment given by the :.(v!zéc.l'n';nﬁ did
improvement ‘héa‘tmok.‘homQOpathc LyonL&énQ"and haa
o : applied for ]oavé on half nvd?d@o #ay ‘[;rf’fhe‘ period
o | Lrom 2.6, T9RB to 17.6.1988 ana ognin'r.erln 6.1988 Lo

* 24.6.19um una,ruom zsLe;lbue-wuowovvr,

; * S
-

the lenve

nccordxng Lo him

applicaLnons were not oanrlionod.LTho DRM(P),

Tinsukia, by his letter dated 18. ll 1988 asked the
T ' A i
. applicant to report t 0 I\DNO/MJN or  NhMO/TSK 'f,ér' xiipd feal

- examination and § he ADMO although gave a descr

iption of
i . g
the discase for treatment, th;hdminiétration.ddd'not

take any“furt:hglr steps fpr_his appxoprinLe Lreal.mont

Instead he was fssued a chaxgéoheet for unauLhorised

ALECNC vk -38, 6 .

(RN

P

1988 to which he had [ilcd his veply

in defence and although an enquzry oL(lcer was apéo:nLed

: S ; 1
nothing further was done.. in that onqu1ry to his
knowledge and ho order against him was paqvod- Noiaction

' ' v : - o

| has been taken against him on Lhe basia -of. Lhe
]

enquiry

report if one was made. on 24.2.1993 he approacﬁed the

|

Senior Divisional Medical OfflLOL (Incharge), Tipnsukia,

and requested him to carrey out, hin medical axaminat ton,

but the said of examining him dﬁrected

Joclor instead

. . . AMAa o : i
him te obtain a freash  eoxaminal fon ropml friom 1 ho

-
avthorities., Thoveallor on

1
. - !
he met the Senior DME(Power)
: o | E
the same day o U G I-(] Fer dssuance of a rjuk

e
.

cr fresh memo for ic i

cmedical examinalion, hbut nothing was

communicated to him. The applicant has aummmi‘(‘d

hi:;

grievance

g e allapathic:

~hobt show  any
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YD o St hae O e atatoes thal, he hian

T e o
ynce HMay Lol and

T .
e arlevanues

’ {
. e Bl fer g broae et Lastr., ad bme ntn
Lennlt o an allopat hiv treatment el esortod
.

cetting no

Pt gt e treat Bt i b gavesende good suls, b
authorily did not sanction wedical fleave ob
! a - I Iy I '
troatment was

Lhe Radlway
notfs recogini s

the plea thal homeopat hid

‘Railway Rules and Circularvy 'and;*tﬁus Tthe
dnd alLIu,m_;.n Lhe l)l\R»cnquiLy

ubeyance as

“under  the

matler l)LLdth &.ompl jcated
o g'._;‘;)

;
held , the,jl'uh_ole m(\llC‘l was kq)\ in
Foenntt oot owhich b lan e \v{il'\\mll
’ ) ’ i . ¢,

any selavy

wit hout

.w-... )
: was
any 'wsirkf,'

G
prroper L catmenl fand withoul sinceilony Lime
v . ) S Aty -
passing the days, “in a chy dibLva.,lul
‘ RPN "'
The 'red jefs sought.iby him are

condition.

» i .
cey

has been

and
as’ [ollows'

o e : T :
provide adyuale and et laectave modical

i) 1o
. pruveatment and for

'Lﬁéttmattef’to'ﬁrranQQ'und
SR ~allow . the applicant. to take " homco aLhy
. T - ; : . ) ‘. ]

treatment as the nature of nis -

: SR N A L

e & cupfre o

allmgnp

royr [

S R T L
e 'ai,reqnxru. I
. RIS L

PR

. . ; ) z s . " . :
_of absa.ce

\\- ""j . Ve
SO ii) chn]nlnoe “Uhe p ond from
~. v ’ : 4;*-* .
o . , PR L t
3 6 1988 and onwacds -till his rsumption
. 1 T 3 ,_i » _-IIJ\

pcrlod on, 1L3V0.

o
Lo

i ’
o duty Lreating Lh

i11) Any other relliet.
\
3. The app11 cant has not pointcd!.out, any rule
et lL]H\(_] hxm to compell the vespondenls, to. give
| hemepathic Lroatmcnt-even'éfLec'having stated - in
capplication that the sancliv

loave_on-the plea- Lhat-horeops Lh

vespondents did  not

omedical
recognised under the Railway
velief sought is Lhus withoul any

basis o

not.
Jcéal

‘rhe
tar as - Lhe. relief {
vy oAl N oAt L—

3.6,19“8

puriod ¢fl or

cannot b tJL‘.snl,\:d, 1u HYY)

A
+ regulavisotb ion fog  Lhe
concel nedoo.

e

ic, traatment Wit

r-p‘,\-\‘;".v.'-“-'l

him

n

N

Rules rand Circulars.
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with  chteas brea L G000

)

v Ve gronnd oo (R

withont py ptacing any lm_‘;-!i,;;'_i:'\\A RN H" i L';’\Il,'.:'\ Aned i hes
; ol . SRR R % A .

o b b ','1 R S .""“‘l s ;:l“l‘l "l‘v‘}‘»‘l":""{i 'l";v:fv . !
coaminat i The ogie biganl ey that: haywan CXamine:

con

Wi hane o e e
D . CL :

Wi
N

e b e hiime o presan iy

fov breat da b, T pnaehowi oy, does nol amaunt,
4‘ ‘v » .
fitness ¢Drhuls

v ‘ - .
e ithe ADHO who wasvequyiced Lo examin

hiao rite

the applicant for the,purpepe of certifying
wasbnol‘. expected to give ary treatment L‘o{' .

he applicadst
The so c¢alled preserviption, “hanbxure
. R I et . .

=5, docs not Fndica

i
'

a_that.breatmenl  was, Lo conlinuo
R LR TR I T e R

3

'
)

reaponde tn the 5a  Lhe applicant

i etter did not ank b

authorities concernsd to prrwmit him. to get examined i
S - R A -
viie medical-certificate at any time Lhevea .
. RN RN BT SR ‘(".}‘; I
Lill 1993, lie has admitted in the application that deey
T : AEPTETE S AT . '
(in. shott D) fuaa o
oy [N T e e
duty without drrvegularity and/or hindranae.
: .\{7' ’ B .- [ : '
According Lo him he” gave such an applicalion [lor such o

Lo profnce

.

. T ‘x‘\’ . .
Pit Certificate vquived enabling iw
to resume

wpey 4 ! '

cortificate Dby_.application dated 18.9.1992

homeopathic Doctos's .cert ificate. : No' such lettew wan,
v. : ! . . .
however,' issued by' the Authorities and at no time Lhe

appl beant had Capte s b desie Cer rcrnme Phe dateyy
but  on  his own he appears Lo have approached the

MO Ineharvae) “rincakia on  24.2.19493 for mwedical

examinalion op  the strenatlg "of the  letter dat el

1a.11.1988, bt Lhe =aid officer vefused Lo cavry ant tho
' . . . ‘

nedical  oxaminalion withent a  frosh letiex from  Lhe

Aaunthoritios

annexineg

tan ®
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. ‘V,‘. L conberned desoite the fact L hat 4, chavge memo win §oegged
i b . :
,“‘!yv; }
;e . . .
,ﬁf . , Lo the applicant for unaut horised  absonceoe with effie
from IR Gotonn e viapondent s on Lhe same day by Lot e
. dated 18.11.1988 informed him-Lhat he had been abaent ing

‘

wilh offect from 18.6.1988 on the ground of illness

wilhout producing any medical certifjicate and so he wai
R - ’

X advised to veport to ADHNO/MIN or DMO/TSK for wmedical

examination. The applicant says that he was examined at

his house by the ADMO *who had' given him a prescription
does not ;mdunt Eo A
fitness certif‘-nte..The ADHO who was Lequ%Fed to examine
h ‘ the applicant for the purposu od ¢ ertify1ng hrq fitnw""

! for treatment. Th&t,"howeveri

was not expected to give any tteatmont to Lhe dpp]l«dn

The so callod prescription, Anntyure 5, does not indicat
{

as to for how long that treatment was Lo

_ response to the said letter the applicant didrnot ask the

[

authorities COHCaned to permxt him to goL exnmlnvd and
Tt gt - 1:
Lo produce ihe medical certifichte at any time theorecaftey
till 1993. He has admitted in the applicaltion that Duly
Fit Certificate {in short. DFC)'wvan required enabling him
Lo reaume duty without 1rroqulafity and/or hindrance.
hecording to him he gave such an application for such o
i - cerlificate by._application dated 18.9.1992 annexling .
- l,; , .
3 o i homeopathic boctoats certificate. No such lettier Wi,
. ' ' f )
however, idssued by the “aulthorities=~and at no Uime 1 he
applicant JJad oxpreesc 1 hiis desite te g erume L he ol Y
\ , | :
‘but  on his  own he appears ‘to  lhave appreachesd  the
DMO(Tthnrqn) Tinsukia on . 24,7 .1993 for moediceal
| ' ’ examination op the strenquit . of 1he IRIREE S Aot ed
. ' 18.11.1988, but the =said officer refused to carty ont. Lhe
\ . ‘ . .
e 4 © hedical examinalion without a frosh letter from  the

conrinue,n .

R e e —
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DHO Lo arry oot the

mediceal cxmn]umt ion tor the reazon m\nlﬁtf\ 10 Anpnexure-)d

\'_‘

it
canpol ol tord any canse ol actien beo the :uwlic.ml . The

Pelicl  clajmed vaherwice s aelates Lo lost  the

apedication l:"ll»l-j Fileet o 20uh. el s cbean by banded
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cntrat Administration Tribunal,

Guwahati.

~ Advocatg, -

. CAT/Guwahati.

Dear Sir,

Sub: O.A. Ne. 2

of 284 }6

pplicant/Plitioner
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of the enclosed “Service Copy™ for

Yours faithfull

fwm

Dated A3 0Fen 2007 Biswas

/deocatc,

CAT/Guwahati.
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AXi THE COURT OF CENTRAL ADMINISTRATIVE TRIBUNAL, GUWAHATI BENCH
ATGUWAHATI |
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O.A. No.33/06 Central acmisistraiive Tribunal g

. . ) » - E
Sri B.N. Baparjee............... Apl?heang prrn et S5«
- Vits - . LVl TJ&EQ
U.OI1& Others....c.cccveunee . = M2
o Resp?fffé\% IEkir] i P2
l Guwahsti Eorch L & =
L
IN THE MATTER OF § Afg F:
ADDITIONAL WRITTEN ARGUMENT i ‘E‘;

ON BEHALF OF THE, RESPONDENTS. g

MOST RESPECTFULLY SHEWETH:
That the salient of the Argument for contesting the case by the Respondents are as follows:

1. The order passed by the Hon'ble CAT/GHY on 27.02.04 in O.A.No.290/2002, the
Applicant Sri BN. Baparjee was informed vide the office letter NoES-B/334
dated.01.04.04 to report to CMS/DBRT for obtaining DFC for resumption to duty within
one week with all original Medical certificates failing which it will be presumed that he is
not willing to report duty and the order of penalty passed by disciplinary authority will
hold good, endorsing copy to CM3/DBRT for his information and necessary action (A
photo copy of said letbej\/é’nclosed herewithyx» Fr7mpondee — @"/ ! ) A

2. That, in response to the letter, it was informed to this office by the chief Medical

' superintendent/DBRT vide letter No.H/219/1 dated.05.04.04 seeking the particulars of
MrBN. Beparjee. Reply was sent vide L/NoES-B/334 dated.08.04.04 to the CMS/DBRT
for his necessary action. Again DRM (P)/TSK wrote to CMS/DBRT for Medical ‘
Examination of Sri BN.Bgnagee vide office letter No.E/Court Case/BNB/2004 R
dtd.11.04.04 (F/photo copsyof said lettersenclosed herewithyo frmxwths — R/ r/3)

3. That, a letter, in connection with 'D.F.C,(lin favour of Sti B.N.Banarjee, was issued to Chief '
Medical Superintendent/MLG/N.FRailway by CMS(IC)/DBRT vide his offioe. letter
No.H/219/1 (DFC) dmgi.m for necessary action (A photo copy of said lette{gmlosed
herewithfp> 71 oL — 9\’"/ 4.

4. That duty fit certificate of Sri B.N. Beparjee was issued by the CMS/DBRT vide his office
letter No. H/219/1dtd.24.05.04 duly counter signed by CMD/MLG (A photo copy of said -

_ lettei:(?\closed herewithy Pt — A / 5 )r
5. That, after getting the DFC, Mr.B.N. Benarjee was allowed to join duty on 27.05.04 vide

L/No. ES- B/334 dd.25.05.04. WFD e, Rl Lot
2 ondrzed 7o %wmﬁéﬁ 93&/14) Contd...p/2 as per
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The verdict passed by Hon'ble CAT on 27.022004 in OA No. 290/2002 was B

implemented by allowing him to join duty vide DRM (P)/TSK letter No.ES-B/334
dated.25.05.04. But the Applicant did not co-operate with the Administration and did not
produce necessary medical certificate for the year 1988. He produced the doctor’s
prescription of 01.01.89 to 1994 but no medical certificate in respect of his treatment under
any doctor for a specified period & for the particular disease had been produced. Under
the said OA No.290/2002, the Applicant was directed by the Hon'ble Court to produce
the medical certificate from the year 1988 to till filling of OA N0.99/1994. As such the
period of absence form 31.06.88 to 26.05.04 could not be regularised.

Apart from this, as per extant rule, leave is credited in favour of a staff @ 20 days LHAP

(leave on half average pay) and 30 days LAP (Leave average pay) per year subject to full
attendance. If a staff remains in sick-list, the sick period is regulrised based on the
availability of leave at credit of the concerned staff, if no leave is available at his credit, the
period of sick or any kind of leave is regularised as LWP (Leave without pay) on the
principle of “No work no pay”.
In terms of Para 510 IREC, Vol - I, 1985, maximum amount of leave which can be
considered- “unless the president in view of the exceptional circumstances of the case
other wise determined. No Railway servant shall be granted leave of kind for a
continuous period exceeding 5 years”. Beyond that, the power of regularsation lies with
Railway Board.
From the above facts, it is crystal clear that the Administration had
implemented/complied with the orders of the Hon'ble CAT/GHY in letters. It is the
applicant who failed to produce the medical certificate for the year 1988 for which the
period could not be regularized or could be referred to Railway Board.

In view of the above facts, the Respondents respectfully pray

% ﬂq sxniatas sifqe.or
Central Acministrative Tribunal ar guments and the order to dismiss fhe prayer e

that the Hon'ble Court be pleased to consider the written

Applicant which has no merit at all to consider for payment

CFERT
L ; X of “Back -wages” for the period of remaining unauthorised
NI FLTHS
g TER 1 Cench absent and pass such order or orders for ends of justice.

VERIFICATION

I, Shri A. Narayanan, aged 38 years at present working as Sr. Divisional Personnel Officer,
N.FRailway, Tinsukia do hereby declare that the statement made in the Additional
written Arguments are all true to the best of my knowledge, belleve and records.

anahah. ; »
. e
Si ure of the deponent

qfess s1fhe ar’raasm
8e. Divisional ¥: ... Offices

%E’T W, faagfear

F. Rly. TINSUKIA
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R - B e e -+, 2Office of the
‘ Dtvl RailwayManager(P)

' : : o ' : Tinsukia.
No.ES-B/334 o ! ‘ Date : 01.04.2004 ‘ _
To o ‘ ' .' ' s v";.;v -
Sri Biswanath Banegjee . . . |
(C/Steno to DME/TSK) P : o v o .
C/O S/O Late S. C. Banerjee, - A ‘ P v i
Makum Jn. Digboi Road, ' v o .
Near Assam Sahitya Sabha Bhawan,

_,, .PO-Makum Jn,, Dist-Tinsukia (Assam) | - 7
¥ >Pin — 786 170. | | ” Nad )’ |
2 *

Sub :- Resumption of Duty. - fg)vﬁ

. You are hereby advised to report CMS/DBRT for obtaining DFC for resumption of duty
within one week with all original medical certificates, failing which it will be presumed that you
are not willing to report for duty and the ordcr of penalty passed by the. “stcnphnaxy Authority

will hold good.

( A. K. Chhapolia )
Divl. Pérsonnel Officer
- NF Railwav Tinsukia

Copy to :-

1. CMS/DBRT for information and necessary action please rcfercnce this office letter of
even No. dt.01.04.2004.

2. GM(PYMLG in reference to his L/No. E/170/LC/NS/239/2002 dt23 03.2004 for kind
information please. (For personal attention of APO/Legal Cell/MLG)

BT ittt

B q, fm Q’Iat’f\m v’nfiv o7 ‘ ('\//é(<°v\
‘Central AGIIGISLYATIVE Trbunal ‘

(A K Chhapoha )
. ?_Of“”“m Divi. Personnel Officer -
- NF Railway, Tinsukia.
' NET"’Wﬁ A TaNS - ‘
B GU\N&hu’t( Bench ]
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o ; Off1rc of the _
S o ‘ Divl, Ballway Managor (F), vy
. lo/BS-B/8B4, ... Tinsukde,Detode8.4.2004 - .15
. Ty . '
RS/ IDRT,
Sabs Sorvieo partiealars ef Shri Bimnath Bsnaz:;}co,
9/Stene of RiE/TSK,
Bofs Yeur lai:tur Vo, H/219/1 dt. 5.4.04. : B
N . “'—'-m B . o i
o In roferén'ce to yéur chrvo lotter tho sorvice
particalars of §hrl Blgwnath Bqnorjoe, ¢/ 8tono of DBL/TSK
15 furniahod telow. s« _ .
1) fage — \ SR DISHAVATH DAVERIES ‘
2) l_bsisna.tion.' ., /' s ‘onfidenbial Stono under IME}TS&
3) Dato of birth - . . ' 16,01,1950,
4) Dito of Ipptt. - ‘s 22,7,1972, | .
§) Datevof Botirmont 3 3L.1,2010, - L
6) Modienl mtogorymt tho time s /I (Steho graphor). o
of fpptte +« .| . T
7) Basio pay/s~10 of pay s 35.1680/- s-nIO 35.%400-2590/-,,« per
& .
8) DU} prepering offire - . . 3 DR‘&(P)/TSK. ; @we.
9) l’laoo of wrking/wrking undor 5 Undor MB/TSK. _ _
10) Feriod of.absnt. o + 9.7.83 to till dato, —

-11) Tdentifimtion Marks 2 Nos, s 1) A black molo on tho loft »mnk

oo

.—c«::.r. AT IRW*5 S RN § ) )
Ceuvund ol dcine Tnbuual YA 2 %\0;1
gt for Divl, Reilway Memagoer (F),
PR N He B Railwmy, Pinsukis,
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N.F. Railway.
Office of the
Divi.Rly.Manager (P)
N.F.Railway, Tinsukia
- Date:- 11/04/2004.
N.F.Rallway
' * : o Sub:- Medical examination of Shri B.N.Banerjee, ex./Steno to DME/TSK
. , Shri B.N.Banerjee, Ex.C/Steno to DME/T SK is directed at yours for his medical examination as desired vide
W< your telephonic conversation with APO/ and DPOITSK. It is in reference (o GM (PYMLG's letter No.&/170/LCiNNS/239/2002 dL.
A . ’ : . < \4\0\'\
' For Divl.Railway Manager (P)
N.F.Railway, Tinsukia
' Copy to : Shni B.N.Banerjee, ex./Sterno to DMEH’SK. He is advised (0 allend CMS/DBRT's office on 12.4.2004 fur his medical,
m examihation as desired by CMS/DBRT for his resumption of duty.
; A S S SRR T TR L. S SR For Divi.Railway Mdnager (P)
| ' c:;u';m‘ acmisiative Tuibuual N.F.Railway, Tinsukia :

e

Tt ~ -
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JAMS PV? LTD 2455-1512/2842
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Chief Medical SUpﬂtt(IC)
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WHERY

No. £ES-B/334

To,

Shri Biswanath Banarjee

(C/stano to DME/TSK)

C/o s/o Late S.C.Banarjee

Makum Jn. Digboi Road

Near Assam sahitya sabha Bhawan.
P.O.Makum jn. Dist Tinsukia (Assam)

s "":; \Qf;,’;\x)ﬂ(/\s\&— @/@ L(,
' N.F.Railway
Office of the
Divi,Railway Manager(P)

Tinsukia, Dated:-25-5-04

N ! :n'_”‘
A R Rt CVR R
Cen! | .t € JURTH

Sub:- Resumption of Duty
[n reference to this office letter of even No dated 30-4-04 , on recept of duly fit certifcats

CMS/DBRT vide Certificate No 2.dt 23-4-04 you ere hereby allowed to resume duty with immediate g

Hence you are here by directed to report to Sr. DME /1K for your furtner duty piease.

This has the order of Sr. DME/TSK.

For Divi, -i{ailway Manager (P)
N.F. Railwvay , Tinsukia

Copy forwarded for information and nzcy.action to:-

1) Sr DMETSK
2) OS(P)EM/BIll
3) DFM/TSK

4) COS(G)DRM(Minutes)office/TSK

5) CMS/DBRT in ref .to his L/No. H/219/1 dt.24.5.04,
6) GM(PYMIG(For personal attention of Shii B.Sharma APG/Tegal el MLG) in ref .iv his

L/No. E/170/1.C/NS/239.2002 d123.3 04

For Divi; Railway M anager (P)
N.k. Rattway , [ nsukia
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