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Mr. K. K.Biswas ., learned counsel 

for the Railways requested for time to 

go through the same and file additkiiT 

statement, if necessary. Let + bia 

Post the case on 9.3. 

V 

t'bfthe egiStry 

+ 

he Tribunal 

24.10.06t 	1ritten statement has been filed. The 

applicant is at liberty to file rejoinder. 

' 	 --- 
ifany. 	 -. 

post on 24.11.20050 
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Vice-Chairman 
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24. 11.2006 	Presit: Hon'ble Sri K.V. Sachidanandan 

L'Y 	)a-('). Vice - Chairman. 

L 4 Learned Counsel for the Applicant 

wanted 	time to file rejoinder. Let it be 

done. Post on 0L01.2007. 
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Vice-Chairman 
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17.1,o7. 	Rejoinder has not been filed by 

i the applicant. Post the matter on 
7,2,07 as a last chance. Rast th 

Vice-Chairman 
im 

7.22007 	Mr. G. P. Bhowmick, learned 

counsel for the Applicant submitted that 

rejoinder has been submitted. Let'it 

brought on record if it is otherwise in 

order. 
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Two weeks' further time as a last 
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	 opportunity is given to file reply to the 

rejoinder. No further opportunity will be 

granted: 

Post on 29.06.2007. 
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Vice - Chairman 

3.7.2007 	Mr.K.K.Biswas, learned Railway counsel 

submitted that reply to the rejoinder is ready. He 

	

cii4 	t 	 is directed to file before the Registry. He is also 

directed to serve a copy of the same with all 

	

¶ 	 annexures to the counsel for the Applicant. 

Post the case on 17.7.2007. 
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17.7.2007 	None for the applicant. Coune1 for 

the respondents submit that pleadings are 

complete. 

Post on 30.7.07. Counsel for the 

respondents will inform the counsel for 

the applicant. 
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Vice-Chairman 

30.7.07. 	Post the matter on48.07.. 
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5l?f 	 Vice-Chairman 
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22.8.2007 	The matter is adjourned on the 

assurance of Ms.J.Purkayastha, learned 

counsel for the Applicant that if her senior 

is not present, she will definitely argue the 

matter on behalf of the Applicant on the 

next date. No further adjournment shall be 

granted thereafter. 

Post on 31 .8.2007. 

Vice-Chairman 
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None appears for the parfies. Post 

the case on 28.11.2007 for hearing. 

Member (A) 

the request of learned counsel for 

nt and the fact ihat the cou,iisel 

s'ojdents is not present in the 

2d January, 2008. 
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the Applicant and Mr. K. K. Biswas learned 

counsel for the Railway are present. During the 

course of the argument the learned counsel for 

the Applicant has drawn my attention to the last 

part of the order dated 27 1h Febrnaiy, 2004 

passed in O.A.No.290 of 2002 which has been 

part implemented by the Respondents but "the 

period of his absence" before joining has not 

been decided as per order of this Tribunal, The 

learned counsel for the Respondents seeks time 

to take instructions from the Respondents. 

Call this matter on 17.01.2008. Copy of 

the order be given to the Respondents to get 

instructions from the Railway for implementing 

the order of this 'I'ribunal as cited above. 

(Khushirarn) 
Member(A) 

28.11.2007 	Mr. 0.!-'. Bhowmick, learnedi counsel for 



28.11.07. 	 Mr.G.PRhowmick, learned coimse 

for the Applicant and Mr. K. K. Biswas 

learned counsel for the Railway are present. 

During the course of the argument the 

learned counsel for the Applicant has drawn 

my attention to the last part of the order 

dated 27 16  February, 2004 passed in 

O.A.No.290 of 2002 which has been part 

implemented by the Respondents but the 

period of his absence" before joining has not 

been decided as per order of this 'l'ribunaL 

The learned counsel for the Respondents 

seeks time to take instructions from the 

Respondents. 

Call this matter on 17.01.2008. Copy 

of the order be given to the Respondents to 

f get instructions from the Railway for 

. 	implementing the order of this 'i'ribunal as 

cited above. 
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1/ 	17.01.2007 

(Khushiram) 

Member(A) 

Ms.J.Purkayastha, learned counsel 

appearing for the Applicant is present. 

Mr.K.K.Biswas, learned counsel for the Railways, 

seeks adjournment to collect some details from 
the Respondents1 

Call this matter on 08.02.2008 for hearing. 
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08.02.2008 	Mr G.P. Bhowrnick, )earned 
Counsel for the App1kan; -and. Mr 

-- 	 K.K. Biswas4  learned Counsel for the 
Responden are present. 

Call this mate on 20 02 2008 

/h u sh i 
h. 	

ram) 
Member (A) 	Vice-Chairman - • 	 nkm 

20.02.2008 . On the Request of Mr.J.Purkayastha, 

learned counsel appearing for the 

• Applicant, matter may be taken up 

tomorrow on 21.02.2008. Mr.K.K.Bjswas, 

learned Railway Coilinsel appearing for the 

Respondents is present. 

- 	 Call this matter on 21.02.2008 

(Khushirani) 
Member(A) 

im 
21.02.2008 	Heani Mr. 0. P. Bhowmick, learned 

counsel appearing for the Applicant and 

Mr.K.K.Biswas, learned Railway Counsel 

appearing for the Respondents. 

Hearing concluded. Judgment 

reserved. 

/ 
(Khushirain 
Member A) 
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25.02.2008 	Mr K.K.Biswas, learned counsel for 

the Respondents is present. Judgment 

pronounced in open Court, kept in 

separate sheets. The application is 

dismissed in terms of the order recorded 

separately with a cost of Rs. 1000/ - levied 

on the applicant. 
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IN THE CENTRAL ADMINISTRATIVE TRIBUNAL 
GUWAHATI BENCH 

Original Application No. 33/2006 

DATE OF DECISION: 25-02-2008 

Shri Biswanath Banerjee 
....................Applicant! S 

Mr G.P. Bhowmick 
..................................Advocate for the 

Applicant/s 

-Versus - 

Union of India & Ors. 
............................................Respondent/s 

Mr. K. K. Biswas, Railway counsel 
.......................................... Advocateforthe 

Respondent/s 

THE HOWBLE MR KHtJSHIRAM, ADMINISTRATIVE MEMBER 

Whether reporters of local newspapers may be allowed to see 
the judgment? 	 e/ No 

Whether to be referred to the Reporter or not? 	)7No 

Whether their Lordships wih "to see the Iair copy of the 
judgment? 	 yet/No. 

Mainber(A) 



CENTRAL ADMINIS'I RATIVE TRIBUNAL, GUWAHATI BENCH 

Original Application No. 33/2006. 

Date of Order : This the 25th Day of February, 2008. 

THE HON'BLE MR KI{USHIRAM, ADMINISTRATIVE MEMBER 

ShriBiswanath Banerjee, 
Son of Late Sudhir Chandra Banerjee, 
Makum Junction, Digboi Road, 
P.O. Makmn Junction, 
Dist Tinsukia, Assarn'— 786170 	 Applicant 

By Advocate Sri G.P.Bhowmick 

Versus - 

UniOn of India, 
• 	Represented by the General Manager, 

N.F.Railway, Maligaon, 
• 	Guwahati781011. 

The Divisional Railway Manager, 
• 	N.F.Railway, Tiñsukia, 

• 	P.O. -  Tinsukia786125. 

The Sr. Divisional Mechanical Engineer, 
N.F.Railway, Tinsukia, 

• P.O Tinsukia, Pin-786 125. 

The I)ivisional Railway Manager (Personnel), 
• N.F.Raiway, Tinsukia, 

P.O.; Tiñsukia, Pin-786125. 	 . .. Respondents 

By Sri K.K. Biswas, Railway counsel 

ORDER 

i: M  11111 	WkTj 	Dl 

The Applicant is working as Confidential Stenographer in 

the office of DRM (M)IN.F.Railway at Tinsukia. He applied for leave 

from 31.05.1988 to 2.6.88 and was supposed to report back to duty on 

03.06.1988. He however, remained absent from duty, without any 
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further information, till 16.6.88. On 17.7.88 the Applicant reported 

about his sickness without obthining any sick memo (as required under 

Railway Rules) and, in the said premises, Disciplinary Proceedings 

were started against him on 6.10.89; when charge sheet, for major 

penalty, was issued and, ultimately, he was removed from service. The 

Order of removal was modified, on appeal, and be was reinstated in 

service with lowest stage :f  pay with condition to produce Medical 

Certificate for the whole period. Meanwhile Applicant has ified the 

following cases in CAT and High Court:- 

SI. Case No. Facts on which the case Orders passed by the 
Was 	filed 	by 	the Hon'ble/ CAT & Court 
applicant & 	action 	taken 	by 

Respondents 
1. OA No.99 of To 	provide 	adequate The 	application 	was 

1994 filed in and 	effective 	medical dismissed 	by 	the 
CAT/GHY treatment 	i.e. Hon'ble CAT/GHY 
Order passed Homeopathic. 	To 
on 08.08.1995 regularize 	absented 

period from 03.06.1988 
till his resumption.  

2 OA No. 60 of To quash the order of For 	other 	grievances 
1997 	ified 	in appointment of Board of the Applicant was also 
CAT/GHY inquiry vide LINo. ES- advised 	to 	represent 
Order passed B1334 	dtd. 	02.12.96. his grievances to the 
on 04.02.2000 Claimed full pay and cOmpetent authority. 

allowances 	etc. 	when 
the DAR inquiry ended 
in 	favour 	of 	the 
applicant. 

3 Writ 	Petition This was against the In 	the 	judgment 
(C) No.1166 of order 	passed 	by Applicant was directed 
2000. CAT/GHY as mentioned to represent within a 
Judgment was in Sl.No. 2 above) ified period of three weeks to 
passed 	on in the Gauhati High the 	(Railway) 
15.03.2000 Court. competent 	authority. 

The 	Rly. 	Competent 
authority finalised the 
DAR 	proceedings 
within 	six 	weeks 	of 
submission 	of 	the 
representation. 

•1 
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4. OA No.290 of In 	the 	order 	the Applicant was directed 
2002 filed in applicant was directed to 	resume 	duty 
CAT/GHY. Its to 	produce 	all 	his immediately. Applicant 
Order 	was relevant 	medical after 	dillydalling 
passed on 27th certificates 	form 	1988 resumed 	duty 	on 
February,2004 tifi 	filing 	of the 	OA 30.04.2004 

No.99/1994. The same 
shall be considered by 
the respondents and a 
decision would be taken 
by them within one 
month from the filing of 
the 	certificates. 
Thereafter 	the 
applicant 	would 	be 
allowed 	to 	resume 
duties.  

5 OA Claimed of back wages Instant 	case 	under 
No.33/2006 for 	the 	period 	of disposal 
ified 	in unauthorized 	absence 
CAT/GHY. It from 	09.07.88 	to 
is 	awaiting 26.05.04, i.e. for about 
adjudication 16 years by treating the 
and order, absence "on duty".  

As is apparent from the above, the instant Original Application has 

been ified by the Applicant to claim the back wages for his long 

unauthorized absence of 15 years 11 months and 7 days during which 

he neither joined the duty, nor he performed any task with the 

Respondents. 

2. 	In this Original Application ified under section 19 of the 

Administrative Tribunals Act, 1985, the Applicant has prayed for the 

following main reliefs:. 

Direct the Respondent to treat the period from 
18.06. 1988 till resumption of duty as on duty. 
To direct the Respondents to pay all arrears of salary 
and allowances from 18.06.1988 tifi 26.05.2004 by 
giving effect of his due increments, revision of pay 
scale and benefit under Assured career progression 
(ACP) scheme. 

0 

ii) 



4 

I have heard Mr G.P.Bhowmick, learned counsel appearing 

for the Applicant and Mr K.K.Biswas, learned counsel appearing for 

the Respondents/Railways and perused the materials placed on record. 

The learned counsel for the Applicant elaborated the 

various phases of this case, the difficulties faced by the Applicant to 

resume duty and the circumstances under which he could not join duty. 

He pressed that the claim of the Applicant (for back wages for the 

period of his absence) to be just and proper. The learned for the 

Applicant stated that the period from the date of initial absence in 1988 

upto 20.04.1994 has already been adjudicated upon in O.A.99/1994 vide 

order dated 08.08.1995. The Applicant was dismissed from service (on 

account of his long unauthorized/willful absence) on 12.06.2000 and 

was reinstated at the lowest scale of pay by the appellate Authority on 

22.01.2001. Therefore, from 12.06.2000 to 22.01.2001, since be 

remained under dismissal, he was not supposed to account for his 

- absence, nor was he supposed to furnish any medical certificate to 

regularize the same. He resumed duties on 27.05.2004. The Applicant 

submitted a number of letters in between, but the Respondent 

authorities did not help him in seeking 'Duty Fit Certificate' (DFC for 

short) from the Railway Medical Authorities. On the basis of papers he 

had submitted before the authorities they  have not decided the issue of 

his (unauthorized) absence from duty by granting him leave or 

otherwise. The learned Counsel for the Applicant cited the case of 

Union of India and others Vs. K.VJankiraman and others, (1991) 4 

SCC 109, wherein it was held that the employee cannot be denied back 

wages on the b'asis of principle of 'no work no pay', where "the 

q~,~ 
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although be is willing to work is kept away from work by the 

authorities for no fault of his." 

The learned counsel for the Respondents stated that the 

Applicant has already got his dues in the sense that Applicant has 

already got the job (after many years of unauthorized absence) and has 

been let off with minor punishment with reinstatement on the lowest 

scale of pay in his grade. He also stated that in O.A.99/1994 his request 

for regularization of absence has already been rejected by this Tribunal 

vide order dated 08.08.1995 and that, therefore, the claim of wages for 

the period (regularization of which was rejected) is a res-judicata. The 

learned counsel cited the case of General Manager, Appellate 

Authority, Bank of India and another Vs. Mohd. Nizaniuddin, (2006) 7 

SCC 410, wherein it was held that, "Long unauthorized absence (three 

years long) of bank officer holding a responsible post ... . ... is 

detrimental to public interest - Hence, grave enough to warrant 

dismissal from service - High Court erred in holding that punishment 

of dismissal was disproportionate to the gravity of the said 

misconduct'. The learned counsel also cited the case of North Eastern 

Karnataka RT Corpui. Vs. ASHAPPA, (2006) 5 scc 137, wherein it was 

held that, "Remaining absent for a long time cannot be said to be a 

minor misconduct". In the said case three years absence was treated to 

be long enough and held that the punishment of removal imposed on 

the delinquent Government servant "is absolutely correct and not 

disproportionate." The learned counsel next cited the case of A.P. SRTC 

and another Vs. B.S. David Paul, (2006) 2 SCC 282, wherein it was 

held that a Government servant "held guilty of unauthorized absence 

~E~ 	

I 



from duty cannot claim the benefit of increments notionally earned 

during the period of unauthorized absence in the absence of a specific 

direction in that regard and merely because he has been directed to be 

reinstated with the benefit of continuity in service." Similarly, the 

learned counsel cited the case of State of Rajasthan and another Vs. 

Mohd. Ayub Naz, (2006) 1 SCC 589, wherein it was held that, "removal 

from service is the only proper punishment to be awarded to the 

respondent herein who was willfully absent (for 3 years) without 

intimation and, therefore, he will not be entitled to pay back wages or 

any other emolmnents for the period for which he was absent." In view 

of these citations the OA deserves to be dismissed as the Applicant 

being willfully absent for over 15 years is not entitled to any relief 

sought by him. 

5. 	I have considered the arguments and submissions made by 

learned counsels appearing for both the parties and have gone through 

the records placed before me, In O.A.9911994 this Tribunal passed the 

order (08.08.1995) holding that "Neither in limitation nor on merits any 

relief can be granted on the frame of this application, which does not 

disclose any cause of action or a grievance which can be redressed 

under the law. In the peculiar situation where he is neither on duty, 

nor his services were terminated what the respondents should do or the 

applicant should do is a matter for those parties to consider" and while 

disposing of the application for the reliefs "to regularise the period of absence 

from 03.06.1988 onwards tifi his resumption of duty treating the period on 

leave"(is sought for by the Applicant) was rejected. The arguments of the 

learned counsel for the Applicant regarding the principle of "no work no pay" 
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has to be seen in the light of the facts of the case. Had the Respondents at 

any stage refused to give him work he would have been entitled to the back 

wages for the period of his absence under the principle of no work no pay but 

in the instant case Applicant willfully remained on unauthorized absence 

which ultimately resulted in his dismissal and (on appeal) reinstatement in 

lowest scale of pay in the grade. Therefore, the principle of "no work no pay" 

does not entitle him for any back wages. The applicant's prayer for the 

relief "directing the respondents to pay all arrears of salary and 

allowances from 18.06.1988 tifi 26.05.2004 by giving effect of his due 

increments, revision of pay scale. and benefit under Assured Career 

Progression (ACP) Scheme" in the light of above discussion and citations 

is devoid of any merit and does not merit consideration It is for the 

Respondents to treat his unauthorized absence according to the rules and 

regulations of the Department. * 

6. 	Accordingly this O.A being devoid of any merit is dismissed 

and a cost of Rs. 1000/ is also levied on the Applicant for filing the futile 

litigation. 

(KHUSHIRAM) 
ADMINISTRATIVE MEMBER 

I/pg/I 



282 	 SUPREME COURT CASES 	 (2006) 2 SCC 
(2006) 2 Supreme Court Cases 282 

.(BEFOREAR1JITPASAYATANDRV RAVEENDN,JJ.) 
A.P.'SRTCANDANOTHER 	' 	 0 	 a Appellants; • 	i'ersu 
BS. DV1D P1UL 	

.. 	Respondent. 
Civil Appeals No. 2956 of 2000t with Nos;2957-58 of 2000, 

decided on Febmary 1, 2006  "i 1 	
Labour Law - Back wages - Entitlement to -Not automatic on b 

1  reinstatement —• In a reference as to validity of termination, of. service, Ibour Court holding the termination to be bad and directing 
reinstatement Held, Labour Court exercising its jurisdiction under S. 33-C(2), Industrial Disputes Act erred in holding the emplo'ees concerned to be • ' I 

	

	entitled to back wages merely on the basis of such an award - Contention' of the employees that back wages were ' natural cOnsequence of C reinstatement, rejected 
- Case-law discussed - Industrial Disputes Act, • 1947, Ss. 33-C(2), 10 and 11 	 (Paras 12,4 and 2) 

•A.P SRTC v.S. Narsagoud (2003)2 SCC 212 :2003 SCC (L&S) 161; A.P SRTC v. Abdul 
: 	.. 	Karee,,, (2005) 6 SCC 36: 2005 SCC (L&S) 790; Rajasthan SRTC v. Shyam Bihari Ll Gupta, (2005) 7 SCC 406: 2006 SCC (L&S) 67; State Bank of India v. Rain Chandra AN 	 Dubey, (2001) 1 SCC 73 : 2001 SCC (L&S) 3; State of U.? v Brzjpal Singh, (2005) 8 d ' SCC58 :2005 SCC(L&S) 1081, re/iedo,t 

I" 	Appeals allowed 	
' 	H4M/Z/3798/CL 

Advocates who appeared in this case: 
G. Ramakrjshna' Prasad, K.P. Kylashanatha Pillai, Mohd, Wasay Khan and Abhijit Sengupta, Advocates, for the Appellants; 
T.N. Rao,A. Ramesh and D. Mahesh Babu, Advocates for the Respondent.

e  
Chronologict,i list of cases cited 	

on page(s) (2005)8 SCC 58 : 2005 SCC (L&S) 1081, State of U,?. v. Brzjp Singli 	285h-c 
(2005) 7 SCC 406 : 2006 SCC (L&S) 67, Rajasthait SRTC v. Shyam Bihari 

Lal Gupta 	
284a 

2005) 6 SCC 36 : 2005 SCC (L&S) 790, A.P. SRTC v. Abdul Karee,n 	284a 
(2003)2scc 212: 2003 SCC (L&S) 161, A.P. SRTC v. S. Narsagoud ' 	283e-f f 
(2001)1 SCC 73 : 2001 SCC (L&S) 3, State Bank of India v. Rant C'handra Dubey 	

284a 
The Judgment of the Court was delivered by 

ARIJIT PASAYA'I J.- These appeals involve identical issues and are 
therefore disposed of by this common judgment.   

2. The Andhra Pradesh State Road Transport Corporation (in short "the g  IIJ ' 	Corporation") calls in question legality of the judgments rendered by the 
High Court holding that the respondent in each of the appeals was entitled to 
back wages. 

h t From the Judgment and Order dated 1-7-1999 of the Afldhra Pradesh High Court in Writ Appeal No. 860 of 1999 

114 

	

A.P. SRTC v.B.S. DAViD PAUL (Pasayat, J.) 	 283 

3.-A' brief refetenceto"the factual position which is almost' undisputed 
would suffice:  

The r,espondënts who claimed to be employees Of the appllant 
Corporation claimed before the Labour Court,' Hyderabad (in short -"the 
Labour. Court") that their 'services, were illegally, terminated. Reference was 
made by the State Government under the lndustrial'Disputes Act, 1947 (in 
short "the Act")..  

4. The' appellant Corporation 'took' the -'stand -that they were not its 
ernpkiyees and, in fact,' were employees -of independent contractors. The 
Labour' Court did not accept the'stand and held that the termination' was bad 
and the applicants concerned were entitled 'to' 'reinstatement. It is not in 
,dispute 'that.. the' 'appellant Corporation 'has' reistated - the respondents. 
Subsequently, the respondents filed application before 'the: Labour Court 
stating' that they-were ehtitled to back wages for the period thcy'were.out of 
employtnent and they wer&entitied to'be paid back:wages in terms of Section 
33-C(2) of the Act.  

''5. The Corporntion resisted the claim on the ground that 'there was no 
direction for payment f back wages and, therefore Section 33-C(2) had no 
application. The Labour Court did not accept the stand and directed payment. 
Such adjudication was challenged before the High Court which dismissed 'the 
writ application. ' 0 • 

6: Learned counsel for the appellant submitted that when the only 
direction given by the Labour Court was reinstatement, there was to question 
of:.payment of any back wages and in' any event Section 33-C(2) 'had no 
application:  

7.'Learned counsel for the respondents on the' other hand submitted that 
when the reinstatement' 'was directed, back wages were the natural 
consequence.  

8. The principle of law on pOint is no more re.s integra. This Court in A.P 
SRTC v S. i'Iarsagoud' sucáinctly crystallised the principle of law in para 9 
of'th'ejudgnCnt. dr 5CC p.  215: ' 

"9. We find merit in the submission so made. There is a,,difference 
'between an ordCr.of reinstatement accompanied by a simple direction for 
continuity of service and a direction where reinstatement is accompanied 
by a specific direction that the employee shall be entitled to, all the 
consequeitial betiefits, which necessarily flow from reinstatement or 
accompadied by a specific direction that the émployeè shall be entitled to 
the benefit of the increments earned dunng the penod of absence In our 
opinion, the employee after having been held uil of 'unauthoris d 
absence from duty cannot claim the benefit of increments notionall y 

the 
s'j5iTic direction irit r'egaid and merely because he has been directed 
to be reinstated with the benefit of continuity in service." 

h' 

I (2003)2 SCC 212 : 2003 SCC (L&S) 161 
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The above position was reiterated in A.R SRTC v. Abdul Kareem2  and 

in Rajasthan SRTC v. Shyam Bihari Lal Gupta 3 . 
In State Bank of India v. Ram Chandra Dubeyl this Court held as 

under: (SCC pp. 77-78,.paras 7-8) 
"7. When a reference is made to an 'Industrial Tribunal to adjudicate 

the question not only as to whether the termination of a workman is 
justified or not but to grant appropriate relief, it would consist- of 
examination of the question whether the-reinstatement should be with 
full or, partial back wages or none.- Such a - question is one -of .fact 
depending upon the evidence to, be produced before the Tribunal. If after 
the termination-of the employment, the workman is gainfully-employed 

- elsewhere it is'one of the factors to -be- considered in -determining-whether 
or not reinstatement shou]d be with fullback wages or with continuity of 
employment. Such questions can beappropriatelv examined only, in a 
reference. When a reference is made under Section- -10 of the -Act,, all 
incidental questions arising thereto can be determined -by the Tribunal 
and in this particular case, a specific question has been referred to the 
Tribunal as to the nature of relief to be granted to the workmen. - 

8. The principles enunciated in the decisions referred - by either side 
can be summed up as follows: 	- 	 - 	- - 

Whenever a workman is entitled to receive from his employer 
any - money or any benefit which is capable of being computed in 
terms of money and which he is entitled to receive from his employer 
and is denied of such benefit can approach Labour Court under 
Section 33-C(2) of the Act. The benefit sought to be enforced under 
Section 33-C(2) of the Act is necessarily a pre-existing benefit or one 
flowing from a pre-existing right. The difference between a pre-
existing right or benefit on one hand and the right or benefit, which is 
considered just and fair on the other hand is vital. The former falls 
within jurisdiction of Labour Court exercising powers under Section 
33-C(2) of the Act while the latter does not. It cannot be spelt out 
from the award in the present case that such a right or benefit has 
accrued to the workman as the specific question of the relief granted 
is confined only to the reinstatement without stating anything more 
as to the back wages. Hence that relief must be deemed to have been 
denied, for what is claimed but not granted necessarily gets denied in 
judicial or quasi-judicial proceeding. Further when a question arises 
as to the adjudication of a claim for back wages all relevant 
circumstances which will have to be gone into, are to be considered 
in ajudicious manner. Therefore, the appropriate forum wherein such 
question of back wages could be decided is only in a proceeding to 
whom a reference under Section 10 of the Act is made. To state that 

2 (2005)6 SCC 36 2005 SCC (L&S) 790 
3 (2005) 7 SCC 406006 SCC (L&S) 67 
4 (2001) 1 SCC 73 2001 SCC(L&S)3  

K.C. SKARIA v. GOVT. OF STATE OF KERALA 	 285 

merely -- upon reinstatement; a 'workman would be entitled, under the 
-. terms of'award, to'aWhis arrears of'pay and allowances would be 

incorrect because several factors will have to be considered as stated 
earlier, to find out whethr the workman i'htiiled to back wages at 
all and to what extent Therefore we are of the view that the High 
Court ought not to have presumed that the award of the Labour Court 
for grant of back wages is implied in the relief of reinstatement or 
that the awaid of reinstatement itself, conferred nght

• 
 for claim of 

- 	- back wage."  
- -- - 11. The' position was recently- rei terated by a three-Judge Bench in State 

of 'UP. V. 'Brjja1 Singh5 . 
- ' 12.' 'The orders of the 'Labour Cotrt as-affirmed by the High Court are 

indefenaible deserve to be set aside which we direct 
13 The appeals are allowed but without any order as to costs 

(2006) 2 Supreme Court Cases 285 

- 	(BEFORE ARJJIT PASAYAT AND-R.V.'RAVEENDRAN,) - 	- 

'l<:C SkARIA 	- - 	- 	- 	 - 	.. 	Ape1lant; 

d 	 Versus 	- 
GOVT. OF STATE OF KERALA AND ANOTHER 	.. Respondents. 

Civil Appeals Nos. 6885-86 of 2003t, decided on January 10, 2006 
A. Civil Procedure Code, 1908 - Or. 20 R. 16 and-Or. 26 R. 11 - Suit 

forrendition of accounts - When maintainable - Held, such a suit can be 

e 
maintained only if the person suing has a right to receive an account from 
the defendant - Cases when such right can subsist, enumerated, being (1) .  
when conferred by. statute, - (2) based on a fiduciary relationship, or (3) 
claimed in equity when relationship, is such that rendition of accounts is the 
only relief which will enable person seeking account to satisfactorily assert 
his legal right - Why such right cOuld not be claimed on ground of 

- - convenience or hardship, explained - Situations in which such right is 
f recognised in law, enumerated - Clarified that Or. 20 R. 16 does not confer 

any such right - It merely refers to a rule of procedure and applies only 
where there is an existing right to seek rendition of accounts - Court Fees 

Act, 1870 - S. 7(iv)(t) -  Accounts/Accountancy/Accountants - Kerala 
Court Fees and Suits Valtiation Act, .1959 (10 of 1960), S. 35 - - 

B. Contract Act, 1872 --- Ss. 65, 67 and 73 - Works contract - Suit for 
g rendition of accounts, held, - is not -maintainable by contractor- against 

employer for payment for work done - Reasons for, discussed - Such suit 
is not maintainable even if the contract provides for payment on basis of 
measurements to be recorded by employer - In case employer does not 
cooperate or prevents contractor from taking physical measurements, 

h 	5 (2005)8SCC 58 :2005 SCC (L.&S) 1081 
- f From -i1e Judgment and Order dated 12-11-2002 of the Kerala High Court in ASs Nos. 697 of 

1991 and 481 of 1992 
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of legislation are to he interpreted in favour of the beneficiaries in (2006) 5 Supr-me CoLrt Cases 137 

'

pieced 
case ofdoubt orwhere it is possible to take two views ofa provision It is (BEFORE S B SI"HAAND P.K.BALASUBRAMAN'AN JJ) 

also well s?ttled that Parliament has employed the expression 'the a 	 a NORTh-EASTERN KARNATAKA RT CORPN. 	 . . 	Appellant; 
terminanon by the employer of the service of a worman for any reason ersus 
whatsoever' whije defining the term 'retrenchment', which is suGgestive ASHAPPA 	 .. 	Respondent. 
of the legislative intent to assign the term 	retrenchment 	a meaning  Ci vil Appeal No. 2637 of 2006', decided on May 12. 2006 
wider than what it is understood to have in common parlance. There are Labour Law - Misconduct - Absence - ?ature of misconduct of, and  
four exceptions carved out of the artificially extended meaning of the 
term 'retrenchment', and therefore, termination of service of a workman b 	b Crporation foralon° timeel  
so long as it is attributable to the act of the employer would fall within ' case), held not a minor misconduct deserving leiiiency - More so, when he 

the meaning of retrenchment' dehors the reason for termination. To be did not resume his duties despite being given se'eral opportunities and had 
excepted from within the meaning of 'retrenchment' the termination of remained unauthorisedly absent on several other occasions in the past - 

CourtlHigh Court interfering with the purushment 
service 	must 	fail 	within 	one 	of the 	foir excepted 	categories. 	A Hence. orders of Labour 

of dismissal, set aside termination of service which does not fall within categories (a), (I,), (bb) 
c 	c Tne respondent was a conductor in the employment ot the ap1lant 

and (c) would fall within the meaninG of 'retrenchment'." I Transport Corporation. He remained unauthorisedly absent from 27-11-1990 (0 

. 	 . 28. In .\tlajkar mis Court cannot besaid to have laid down a law having I. 2-12-1993. 	His 	leave 	record 	showed 	that 	he 	had 	repeatedly 	remained 
instituted 

universal anpitcation. in that case also back wages had been denied by the unauthorisedly absent. On the said charges a departmental enquirv was 
The Labour Court set aside the 

learned Single Judge of the High Court which order was held to be just and against him, which culminated in his dismissal. 
departmental enquiry on the ground that the same was not fair and legal and 

reasonable. Therein 	the question which arose was whether in fact the granted interim relief. However, in view of that very fact, the Labour LOU1i 

appellants therein were appointed in a project work. d 	d substituted 	he punishment of dismissal h 	the lesser punishment of dental of 
The said deci.sion has been distinguished by this Court in various back wages and continuity of service from the date of dismissal nil the date of 

back 	at a 
decisions including Erecutzve Eng:neer, ZP Engg. Dn'n. V. Digambara Rao 5  reinstatement under the order of interim relief, it also granted 	wages 

certain rate. The High Court upheld the award. The Corporation then flied the which in tm-a has been followed in a 1are number of decisions. 
present appeal by special leave. 

However, there cannot be any dispute that provisions of Section 6-N 
of the U.R Industrial Disputh.s Act have not been complied with. We are, e 	e period could not 	 could 
however, of the opinion that instead and in place of issuing a direction for - leniently. 
reinstatement 	of 	service, 	interests 	of 	justice 	shall 	be 	subserved 	if Allowing the appeal the Supreme Court 
compensation of Rs 30,000 per person is directed to be paid. Held: 

31. It goes without saving that the respondents would be entitled to Remaining absent for a long time cannot be said  to be a minor misconduct. 
fleet 	buses It is a sratutor\ organisation It has tO o'oide 

\ages and other remunerations in terms of the interim order passed by the The apoellant runs a 	of 
public utility services. For running the buses, the service of the conductor is 

High Court so long they have actually worked. We, furthermore, hope and f impedve. The respondent had been given opportunities to resume his unties. 
tmst that in all future appointments, the appellant shall sctIy follow the Despite such notices 	he remained absent 	He 	as found no 	onh to "a\ e  
provisions of the Adh miyam and the rules remained absent for a periou of more man three years, his leave recoruS 	er 

32. The appeal is 	allowed 	in 	part 	and 	to 	the extent 	mentioned seen and it was found that he had rçmained unauthorisedly absent on several 
it 	be said that the misconduct 

hereinhefore. No cost& occasions. In this view of the matter, 	cannot 
committed by the respondent herein has to be treated lightly. 	(Para S) 

g 	 g Delhi Transport Corpn. v. Sardar Siagh, (2004) 7 SCC 574 : 2004 SCC (L&S) 9 6 t S:are of 
521: A. U.P. v. Sheo Shanker La! Srivasrnva, (2006) 3 SCC 276 : 2006 SCC (L&S) 

SCC 34S 	3 Scale 524: S:aee of Sudhakar v. Post Master General. (2006) 4 	 : (2006) 
Ralasthan v. Mohd. Avub Na:. (2006) 1 SCC 589 : 2006 SCC (L&S) 175. relied on 

Hoinbe Gowda Educational Trust v. State of Karnataka. (2006) 1 SCC 430 : 2006 SCC 

(L&S)l33.referr'dto H-M134299 1CL 

5 	h 
t Arising out of SLP tC) No. 96-i-i of 2005. From the Judgment and Order da:ed 2.3.2005 of the 

- 	. a (2004)8 SCC 262: 200.5 SCC (L&S) 1097 	 .. 

/ 

High Court of Kamataka at Bangalore in Writ Appeal No. 397.6 of 2002 ILK! 
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who appeared in this case: - 4. Ii was, however, direCted 

tdvocates 

Ms Anitha Shenoy. Advocate, fo the Appellant. 
- 

The respondent is directed to reinstate Claimant I party to his 
hronologica! list of cases cited 	 onpage(s) 	a a oriirial post. Ckiimaflt I party is entitled for back wages at the rate of 

(2006)4 SCC 348: (2006)3 Scale 524.A. Sudhakar v. Post Master General 	140e 75 	of the wages that he was getting at the time of dismissal or 75% of 
(2006)3 SCC276:2006 SCC (L&S)521.Sra.'eof U.P. v.SheoShankerLal the wages in the curreflt rate whichever is more from the date of granting 

Srivaslava 	 140c-d the interim relief 30-1-1995. The claimant is deemed to have been  
(2006) 1 SCC 589: 2006 SCC (L&S) 175, State of Rajasthan v. Mo /ak con:inued in service from the said date. 

AyubNaz 	 141e L is hereby ordered that Claimant I party is not entitled to back 
-4. (2006)1 SCC 430: 2006 SCC tL&S) 133. Hombe Gowda Educational b b service from the date of dismissal i.e. 6-8-1994 

Trust v. State of Kamauzka 	 140f-g wag 	and connuity of 
till the date of 	the interim relie  f i.e. 29-1-1995 as a lesser granting 5. (2004)7 SCC 574: 2004 SCC (L&S) 946. Delhi Transport corpn. . 

• 	
- SardarSingh 	 • 	 140a-b I direct both the parties to bear their respective costs. punishment. 

The Judgment of the Court was delivered by 	 - S A writ petition was filed thereagainst by the appellant which was. 

S.B. SINHA, J.— Leave granted. dismissed bv a learned Single Judge of the High Court holding: 
\Vhen a worker has remained unauthonsedly absent for such a long 

2. This appeal is directed ag ainst a judgment and order dated 2-3-2005 	c - 	C du:on in the normal circumstances. the L.abour Court was not justified 
passed by the Karnataka High Court in Writ Appeal No. 3976 of 2002 in :::eeting with the order of punishment imposed by the management 
whereby and whereunder the wt appeal filed by the appellant herein from a hu::: the facts of the case. the workman was a 	arded some intenm relief 
judgment and order dated 11-6-2002 passed by a learned Sinzle Judge of the 

fl 	year 1995 and by an interim order of this Court in the year 1999 he 
• said High Court in \\P No. 25259 of i999 was dismissed. has been reinstated and has been working.  

3. 	The 	respondent 	was 	worng 	as 	a 	conductor. 	He 	remained Taking these factors into consideration and having regard to the long 
unauthorisedly absent from 27-11-1990 to 2-12-1993. He did not report for 	d d 

ab 	of the workman. it is a fit case that he should be denied the nce duty with effect from 16-5-1992. His leave records were seen and it was of back wages from the date of dismissal till the date of 
found that he had repeatedly remained unauthotisedly absent. On the 

pa\Tnent 
reh..tatement. 

aforementioned charges, a departmental proceeding was initiated against As noticed hereinbefore, the writ appeal filed by the appellant has been 
him. He was found guilty of commission of the said misconduct and was dismiss. directed to be dismissed frorif 	by an order dated 6-8-1994. He raised 

e e 6. The learned counsel appearing on behalf of the appellant would submit 
an indusal dispute in relation to the said order of dismissal from service that the Labour Court as also the High Court committed a serious e nor in 
culminating in a reference being made by the Government of Karnataka to at a finding that absenting oneself from duty for such a long time can arriving the Labour Court, Gulbarga for resolution of the said dispute. A preliminary be treated to he a minor misconduct and remaining absent from duty for 129 
issue was raised before the Labour Court and by a judgment and order dated 

days 	not have been treated leniently and as such. the impugned should 30-4-1996, it was found that the disciplinarv proceedings held as against the jgm 	cannot he sustained. He also pointed out that the finding of the 
• respondent were not fair and legal. The parties thereafter adduced their f Labou r Court in pam 19 of its award was that the absence was from 27-il- 

respective edence 	fore the Labour Court. By an award dated 28-6-1996, 1990 to 2-12-1993. a period of three years and five days. 
it was held that the respondent remained absent from 27-11-1990 to • 

7. The charges against the respondent were proved. Even the Labour 
2-12-1993 and, thus, committed a misconduct. it was, however, opined: Court. 'efore whom the parties adduced evidences, found that the respondent 

"23. In the normal course the reasonable punishment would be to was absent for over three Years. The Labour Court, however, proceeded on 
disallow the back wages and continuity of service from the date of basis that overstaying on leave or absence from duty partook to the nature the dismissal till the date of reinstatement. But in this case the DE has been 	g g of a minor offence. set aside and the claimant has been granted interim relief. If the back 
wages and continuity of service are disallowed from the date of dismissal 

 
S. Remaining absent for a long time. in our opinion, cannot be said to be 

a minor misconduct. The appellant nans a fleet of buses. It is a statutory 1 to the date of reinstatement the punishment would be somewhat It has to provide public utility services. For nanning the buses, 
unreasonable one. I am of the opinion that it is a fit case to disallow the orgamsanon. 

the sence of the conductor is imperative. No employer nanning a fleet of 
back wages and continuity of service from the date of dismissal i.e. 6-8- • 

buses 	allow an employee to remain absent for a long time. The can 1994 till the date of granting the interim relief i.e. 29-1-1995 as a lesser 	h h had been given opportunities to resume his duties. Des1fite such 
punishment. 	• 	

- respondent 
notices, he remained absent. He was found not only to have remained absent 

- 	,5 
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ir a period of more than three years, his leave records were seen and it was 
und that he remained unauthonsedly absent on several occasions. In this 

view of the matter, it cannot be said that the misconduct committed by the 
respondent herein has to be treated lightly. 

9. In Delhi Transport Corpn. v. Sardar Sing/i' this Court opined: (SCC 
p. 579, para ii) 

"11. Conclusions regarding negligence and lack of interest can be 
arrived at by looking into the period of absence, more particularly, when 
same is unauthorised. Burden is on the employee who claims that there 
was no negligence and/or lack of interest to establish it by placing 
relevant materials. Clause (ii) of para 4 of the Standing Orders shows the 
seriousness attached to habitual absence. In clause (i) thereof, there is 
requirement of prior permission. Only exception made is in case of 
sudden illness. Tnere also conditions are stipulated, non-observance of 
which renders th absence unauthorised." 
10. Yet recently in State of UP v. Shea S/ianker Ll Srivastava 2  it was 

opined that the industrial courts or the High Courts would not normally 
interfere with the quantum of punishment imposed upon by the respondent 
stating: (SCC p. 285, para 22) 

1122. It is now well settled principles of law that the High Court or the 
Tribunal in exercise of its power of judicial review would not normally 
interfere with the quantum of punishment. Doctrine of proportionality 
can be invoked only under certain situations. It is now well settled that 
the F1ih Court shall be very slow in interfering with the quantum of 

• punishment, unless it is fouind to be shocking to one's Conscience." 
11. The said principle of law has been reiterated in A. Sudhakar v. Post 

Master General3  stating: (SCC pp.  358-59. paras 27-28) 
"27. Contention of Dr. Pillai relating to the quantum of punishment 

cannot be accepted, having regard to the fact that temporary defalcation 
of any amount itself was sufficient for the disciplinary authority to 
impose the punishment of compulsory retirement upon the anpellant and 
in that view of the matter, the question that the third charge had been 
partially proved takes a back seat. 

28. In Hombe Gowda Educational Trust V. Stare of Ka,rataka4  this 
Bench opined: (SCC pp. 436-37, paras 17-20) 

'17. The Tribunal's jurisdiction is akin to one under Section 11-A 
of the Industrial Disputes Act. While exercising such discretionary 
jurisdiction, no doubt it is open to the Tribunal to substitute one 
punishment by another; but it is also trite that the Tribunal exercises 

1 (2004)7 SCC 574 2004 SCC (L&S) 946 
2 (2006)3 SCC 276 2006 SCC (L&S) 521 
.3 (2006)4 SCC 348 (2006) 3 Scale 524 
4 (2006) 1 SCC 430 2006 SCC (L&S) 133 

- : 	
.- - 

a limited jurisdiction in this behalf. The jurisdictiOn to interfere with 
the quantum of punishment could be exercised only when, inter alia, 

a 	a 	it is found to be grossly disproportionate. 

18. This Court repeatedly has laid down the law that such 
interference at the hands of the Tribunal should be inter alia on 
arriving at a finding that no reasonable person could inflict such 
punishment. The Tribunal may furthermore exercise its jurisdiction 

b 	
\VflCfl 

relevant facts are not taken into consideration by the 

b 	management which would have direct bearing on the question of 

quantum of punishment. 	 to an act of 

kRNATAKA RF CORPN. . ASHAPPA (Sjnha. J.) 	141 

Assaulting a superior at a worpiacc 
gross indisciplifle. Tne respondent is a teacher. Even under grave 
provocation a teacher is not expected to abuse the head of the 
institutiOn in a filthy language and assault him with a chappal. 
Ranishmer. of dismissal from services. therefore. cannot he said to 

be wholly dispropOrtlonate so as to shock one's COflSCiCflCC. 

A person, when dismissed from service, is put to a great 
hardship but that would not mean that a grave misconduct should go 
unpunished. Although the doctrine of proportionalitY may be. 

d 
applicable in such matters, but a punishment of dismissal from 
service for such a misconduct cannot he said to be unheard of. 
Maintenance of discipline of an instjtutjOfl is equally important. 
Keeping the aforementioned principles in view, we may hereinafter 
notice a few recent decisions of this Court.'" 

12. In State or Rczjasthaii v. Mohd. Avub Na: 5  this Court held: (SCC 

e pp.  596-97, pant lS) 
18. For the foregoing reasons, we are of the opinion that a 

government servant who has wilfully been absent for a period of about 3 
years and which fact is not disputed even by the learned Single Judge of 
the High Court. has no right to receive the monetary/retital benefits 
during the period in ouestion. The High Court has gien all rental 
benefits which shall mean that a lump sum money of lakhs of rupeeS 
shall have o he given to the respondent. In our opinion, 

considering the 

totality of the circumstances. and the admission made by the respondent 
himself that he was wilfully absent for 3 years, the punishment of 
removal imposed on him is absolutely correct and not disproportionate as 

g 	
alleged b the respondent." 
13. For the reasons aforementioned ,  the impugned judgment cannot be 

sustained which is set aside accordingly. The appeal is allowed. No costs. 

h 

5 (20061 1 SCC 4 89 : :006 SCC W&S) 175 
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GENERAL MANAGER. APPE1.TE AUTHOR1T', BANK OF INULA'. 
MOUD. NlZAMuJ' (Se?lta. i.) 

Advoca who appe3 in this case: 

a 	
Gopal Jam. Ms Nina Gup. Ms Shweta Chadha. Ms AkankSha and Ms Bina Gupt 

a 	Advocates, for the Appellants; 
G. RamakdS 	

Prasad, Dr. K.P. Kyalasa tha. Mohd. Wasay Khan. SUOdh 
and Venkat Subramafliam T.R.. Ad' ocateS, for the Respondent 

Byrapanenh  
The Judgment of the Court was delivered by 

H.K. SEMA. j.— Heard the parties. 

b 	b 	
2. 

This appeal is preferted by the General Manager. Appellate .AuthofltY 

Bank of India. 
The c

hallenge in this appeal is to the order dated 14-8-2003 passed b 

the Division Bench of the Andhra pradesh High Court 
affirming the order of 

the Single Judge passed on 2.5.2003. 
Befl stated, the facts 'eading to the ming of the present appeal ae 

C 	c as follo\V5 The respondent joined the appellant Bank as a Prohati01' Officer 

1972. He as thereafter pr
omoted as Middle anaSCt1tt Officer. Grade 

II 

in 1981. The respondent unauth0flseY absented himself from duty 
effect from 1-2-1994 onwards. By a letter dated 7-2- 

	he 	asked : 

report for duty immediatY. On .7-2-1994 the respofldCtt apiied for 

d 	d extraordi 	
leave from 1-2-1994 to 31-3-1994. He did not repo for du:. 

on 1-4-1994. On 10-5-1994 the Bank requested the respondent 
immediately report for duty. On ig-5-1994 the respondent instead of 

reporting for duty or replying the letter dated 10-5-1994 continued his 

unauthonsed absence and opted for volunt'Y 
retiring from the services of 

the appellant Bank. In response to the request of the 
respondent the appellt 

e e 
Bank by letteN dated 13-7-1994 and 8-11-1994 

requested the respondem to 

appear for an exit inteie' to consider his request for oluntar rettteme' 
This was repeated by another letter dated 97-1996 In the intertegnum the 
appellant Bank decided tO draw a disciP1it1a' proceeding against the 

respondent. On 9.7-1996 the f
ollowing charges were framed against the 

responde -    availed a loan of Rs   gO.000   thorn 11t 

f  	i.   Shri   MOI1U 
Secunderad   Branch   for   purchase of vehicle.   However. 

	........ 

the funds SO lent without actuallY 
purchaSi1 any vehicle a:d 

subsequently deposited an amount of Rs 95.120 after a lapSe of 2 
\C2-rS 

and 2 months to close the account. 
2. Shri Mohd. Nizamuddjn availed LTC advance of Rs 30

. 780 dflg 

g 	October 1993, originallY proposing to avail to LTC facilities during i-9- 

	

1993 to 21-9-1993 However, he availed LTC facilities during the 
	od 

ithin which he was unauthOti5eY absent, and submitted claim to the 
branch. The claim, was therefore. not sanctioned. Mr 

thereaster, did not refund the uic advance availed by hm. In this 

manner. he misutilised the advance of Rs 39,780. 

h 	3. 
Shri Mohd. Nizamuddin remained 	

authoriSedly absent from 

duties from 1-2.1994 and submitted leave application dated r.2.19 for 
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(2006) 7 Supreme Court Cases 410 
(BEFORE FLK. SEMA AND P.K. BALASUBRAMANYAN, JJ.) 

GENERAL MANAGER, APPELLATE 
AUTHORITY, BANK OF INDIA 
AND ANOTHER 	 .. 	Appellants; 

Versus 
MOHD. NIZAMUDDIN 

	
Respondent. 

Civil Appeal No. 575 of 2005t,  decided on September 7, 2006 
Service Law - Misconduct - Penalty/Punishment - 

Proportionality - Gravity of misconduct - Determination of - Held, 
gravity of misconduct has to be measured in terms of the nature of 
misconduct - Long unauthorised absence (three years long in this case) of 
a bank officer holding a responsible post of Middle Management Officer, 
Grade II is detrimental to public interest - Hence, grave enough to 
warrant dismissal from service - High Court erred in holding that 
punishment of dismissal was disproportionate to the gravity of the said 
misconduct - Banks 

Service Law - Misconduct - Conduct unbecoming of a responsible 
officer - Delinquent. a Middle Management Officer, Grade IT in a Bank, 
required by several notices to attend the departmental enquiry against him 
- He ignoring the notices and not participating in the enquiry proceedings 
- Such conduct, held, unbecoming of a responsible officer holding the said 
position - Departmentai enquiry - Banks 

Allowing the appeal, the Supreme Court 
Held: 

It is well settled that the gravifv of misconduct must necessarily be measured 
in terms of the nature of the misconduct. A bank officer holding the post of 
Middle Management Officer, Grade II which is a responsible post absented 
himself unauthorisedlv for about three years which was undoubtedly detrimental 
to the public interest. Such an act cannot be said to be not grave misconduct 
which would warrant dismissal from service. The High Court's view that the 
punishment of dismissal from service on the proved misconduct was 
disproportionate to the gravity of the misconduct is fallacious. Moreover, despite 
the receipt of several notices issued to him he remained adamant and shied away 
from participating in the enquiry proceedings. That conduct was also 
unbecoming of a responsible officer holding the position as a Middle 
Management Officer. Grade II. (Para 9) 

Service Law - 'Voluntary retirement - Condition precedent for - 
Voluntary retirement from the service of Bank of India, held, is not 
automatic at the option of the employee - It has to be preceded by an exit 
interview in accordance with the Bank's OM dated 13-12-1993 - Banks 

(Para 10) 
H-M/34950/CL 

t From the Judgment and Order dated 14-8-2003 of the High Court of A.P. at Hyderahad in Writ 
Appeal No. 1359 of 2003 

h 

- 	 ... 
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that the dismissal of the petitioner from service is quite disproportionate 
a to the gravity of the charge of misconduct alleged and proved against the 

petitioner and having regard to the abovesaid circumstances, I hold that 
the dismissal is unwarranted and the punishment of dismissal is 
disproportionate to the gravity of the charge. and, at the same time, I 
prefer to remit the matter back for reconsideration, of the penalty on the 
charges levelled against the petitioner and imposition of lesser 

b 	punishment in proportion to the misconduct proved." 
8. As already noticed that the view taken by the learned Single Judge has 

been affirmed by the Division Bench of the High Court, whi.n in our view is 
unsustainable in law. 

9. It is now well-settled principle of law that the gravity of misconduct 
must necessarily be measured in terms of the na:ure of the misconduct. A 

C bank ofir holding the post of Middle Management Officer. Grade II which 
is a responsible post absented himself unauthonsedly for aout three years 
which is undoubtedly detrimental to the public in:erest canrot be said to be 
not grave misconduct which would warrant dismsJ from service. The High 
Court's view that the punishment of dismissal from service on the proved 
misconduct is disproportionate to the gravity of the misconduct, in our view, 

d is fallacious. There can never be a more grave misconduct than a bank officer 
holding a responsible post absenting himself unauthorisedly for a period of 
three years detrimental to the public interest. That apart, despite the receipt of 
several notices issued to him he remained adamant and shied away from 
participating in the inquiry proceedings. This conduct is also unbecoming of 
a responsible officer holding the position as Middle Management Officer, 

e Grade II. 
10. Learned counsel for the respondent contended that since the 

respondent opted for voluntary retirement by a letter dated 19-5-1994 he 
would be deemed to have been retired from the Bank's service from that date. 
This submission, in our view, has no substance. \oluntarv retirement from 
the Bank's service is not automatic. It is preceded by an exit interview. 

" Specimen of exit interview form attached to the office memorandum dated 
13-12-1993 shows detailed criteria prescribed to be followed in the exit 
interview before granting request for voluntary retirement. These are 
amongst others, educational qualifications, date of promotion to officer 
grade, details of branches/offices served (last five postings). reasons for 
leaving the Bank's service, date of interaction/interview held, name of the 

g interviewing authority, designation, etc. Format of exit interview is therefore 
not an empty formality. 

11. For the aforestated reasons, the orders of the learned Single Judge 
and the Division Bench of the High Court are set aside. The writ petition 
stands dismissed. The appeal is allowed. No costs. 

V1 
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extraordinary leave from 1-2-1994 to 3 1-3-1994. Mr Nizamuddin did not 
rerort for duties on 1-4-1994. The branch reminded him to report for 
&ies vide letters dated 7-2-1994 and 10-5-1994. The registered letters a 

Sent by the branch were returned undelivered. It is observed that Shri 
Mohd.. Nizamuddin did not report for duties till date. In this manner Shri 
Nizamuddin remained unauthorisedly absent from duties and left the 
headquarters without prior permission from the competent authority." 
5. The aforesaid charge-sheet was sent at the address of the respondent 

and it was received by the family member of the respondent, namely, Naseem b 
Fatima, wife of the respondent, on 12-7-1996. Thereafter, by the letters dated 
30-8-1996, 	11-9-1996, 	20-9-1996 	and 	7-10-1996 	the 	appellant 	Bank 
informed the respondent about the appointment of inquiry officer, and the 
date of inquiry proceeding. Since the respondent failed to participate in the 
inquiry proceeding held on 19-9-1996 the copies of the inquiry proceedings 
were sent to him, intimating him about the next date of inquiry proceeding. c 
On 11-10-1996 the respondent in response to the letter dated 7-10-1996, 
contended that he had already submitted his resignation letter about three 
years back and the same was pending acceptance by the appellant Bank. It 
was further stated that in the absence of any communication from the Bank 
on his resignation within the stipulated time, his resignation was deemed to 
have been accepted and the respondent blatantly refused to participate in the d 
inquiry proceedings.. Thereafter, on 19-10-1996, 7-11-1996 and 2-12-1996 
the appellant Bank once again requested the respondent to attend the inquiry 
proceedings. 	However, 	the 	respondent 	failed 	to 	attend 	the 	inquiry 
proceedings on 16-10-1996, 31-10-1996 and 5-11-1996, the same was 
concluded ex parte on 5-11-1996. Vide letter dated 7-11-1996 the respondent 
was requested to submit his written brief which he failed to do. Thereafter, e 
vide letter dated 20-1-1997 the copies of the inquiry report dated 2-12-1996 
were furnished to him. The inquiry officer found the charges proved and held 
the respondent guilty of serious misconduct by remaining unauthorisedly 
absent for over two years and misutilising the car loan of Rs 80,000 
sanctioned in his name. The disciplinary authority accepted the finding of the 
inquiry officer and by order dated 21-1-1997 imposed a penalty of dismissal 
from service with immediate effect. 

Aggrieved thereby the respondent carried an unsuccessful appeal 
before the Appellate Authority. The Appellate Authority dismissed the 
appeal. Aggrieved thereby he filed a writ petition before the learned Single 
Judge of the High Court of Andhra Pradesh. 

We noted with dismay that in spite of the facts as adumbrated, the g 
learned Single Judge interfered with the penalty imposed by the disciplinary 
authority and affirmed by the Appellate Authority by its judgment and order 
dated 2..5-2003. The operative portion of which reads as under: 

"Viewed from any angle and applying the ratio decided by the Apex 
Court in a catena of judgments relied on by the learned counsel for the 
petitioner and referred to above with regard to the proportionality of the h 
punishment vis-àvis gravity of misconduct proved, I am of the opinion 
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(BEFOREH.K. SEMAAND D.K. JAIN,JJ.) 
OM$RAKSH MANN 	 •. 	Appellant; a 

Versus 
DIRECTOR OF EDUCATION (BASIC) 

AND OTHERS 	 •. Respondents. 
Civil Appeal No. 6014 of 2004t, decided on August 29, 2006 

Service Law - Dismissal - Probation/probationer - Charge-sheet b1  - Alleged to be vague - But whileT giving reply to the charges, no ground 
was taken by delinquent appellant that charge-sheet was vague and he was 
unable to give effective reply to the charges - Appellant also participated in - 
disciplinary proceedings without demur - Held, appellant estopped from 
raising such issue before court - Practice and Procedure - Plea - Estoppel 	 (Para 7) 

Service Law - Departmental enquiry - Natural justice - Non- C 
furnishing of copy of enquiry report to delinquent appellant - Since 
delinquent appellant unable to show how he was prejudiced thereby, held, there was no violation of principles of natural justice 	(Paras 8 and 9) 

Service Law - Departmental enquiry - Natural justice - Enquiry 
initiated against -probationer and dismissal order passed during his 
probation period - Held, no opportunity is required to be given to him and d therefore, queslion of violation principles of natural justice does not arise in 
the given facts of the case 	 (Para 10) 

Service Law - Misconduct - Headmaster - His conduct must be a 
role model - He was charged for intentional serious dereliction of duty, 
misappropriation of fund and not proving his integrity during period of 
probation - Charges proved in departmental enquiry - Held, he 
committed a grave misconduct which would warrant his dismissal (Para 11) 

Administrative Law - Natural justice - Violation of - Non-
observance of principles of natural justice must be shown to have caused 
prejudice to the Derson concirnd 
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We have heard the parties. 
Few facts may be noted: 

ointed as Headmaster on probation by an 
3 

	

	(1) The appellant was app  
order dated 22-10-1984 (despite repeated requests the appointment order 

ever, admitted that the appellant has not been placed on record). It is, how  
was on probation. 

(2) The service of the appellant was terminated by an order dated 
11-8-1989 as required under the rules, preceded by an inquiry. He has 

b  carried an unsuccessful appeal before the Appellate AuthoritY. Aggrieved 
thereby the appellant filed a writ petition which has been dismissed by 
the High Court. Hence the present appeal. 

On 1-2-1989 the following charges were framed against the appellant 
"You are charged for intentional ser.ous dereliction of duty. 

misappropriation of funds, not proving your i:egrity during the period of 
probatiofl etc. and other charges whtch are enclosed as evidence and 
being sent to ou b post. An action against u is proposed according to 
ResolutiOn 2 passed on 8-1-1989 by the Committee of Management 
under Rules 32-37 of Chapter 3 of Service Conditions (see 16th Chapter) 
of the U.P. intermediate Education Act, 1921. 

d 	You are called upon to submit your reply within three weeks of the 
receipt of charge-sheet and also indicate as to whether you want to 
personally appear before the Enquiry Committee SO that you can be 

informed about the date and time of the enquiry proceedings:" 

S. Thereafter, an enquiry was initiated against the appellant. 
Undisputedly, the appellant participated in the enquiry proceedings and he 

e was afforded an opportunity to defend himself. 
6. The following contentions have been raised by the appellant: 

(a) the charge-shect is vague, and 

	

The doctrines of principle of natural justice are not embodied les. They 	
o copy of the enquiry report was furnished to the appellant. 

cannot be applied in a stjacket fonnula. To sustain the complaint of violation 	
These are the two main grounds which have been urged before the learned 

of the principle of natural justice one must establish that he has been prejudiced f 	
Single Judge as well as before us. 

by non-observan:e of the principle of natural justice. 
Appeal disss 	

(Para 9) 	
7. With regard to the flrst ground. as noticed above, in the charges framed 

Adocates ho apred in this case: 	
R-M9O9/cL 	

on 1-2-1989 he was called upon to submit a reply 'ithin three weeks of the 

Gauraviain and MsAbhaiain,Advocates. for the Appellant; 	 - . 	

receipt of charge-sheet. it appears that he had replied to the charges on 172 
1989 but no ground was taken that the charge-Sheet was vague and he was 

Subodh Markanva, Senior Advocate (Ms Chitra Markandeya, \5nod Chetan and Ms 

The Judgment of the Court was delivered by 	
g 	

unable to effectively give reply to the charges. The appellant also participated 
g in the disciplinarY proceedings without demur and he is now estopped from Vibha Arora, Advocates, with him) for the Respondents. 

H.K. SEMA. J.— The challenge in this appeal is to the order dated 
16-9-2003 dismissing the writ petition by confirming the order dated 
22-2-1992 passed by the Director of Education (Appellate Authority) 
dismissing the appeal. 

t From the Judgmea and Order dated 16-9-2003 of the High Court of JudI. 	
h 

ature at Albhabad in 
CMWP t4o, 14452 of 1992 

raising sucu Issuc. 
8. The second ground that no copy of the enquiry report had been 

furnished to the appellant thereby violating the principle of natural justice has 

• V 	
also no substance. On this ground the learned Judge recorded a finding that 
the appellant was unable to show as to how he has been prejudiced for 

h non-furnishing of the copy of the report. \Ve agree with the finding of the 
learned Judge of the High Court. 

- 
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9. By now itis well-settled principle of law that the doctrines of principle 

ojnatura] justice are not embodied rules. They cannot be applied in a 
..,, 

Straitjackez formul&To sustain the complaint of violation of the principle of a natural justic. one. must 	establish 	that. he 	has 	been 	prejudiced 	by 
non-observance othe principle of natural justice. As held by the High Court 
the appellant has not been able to show as to how he has been prejudiced by 
non-furnishiiig of the copy of the enquiry report. The appellant has filed a 
detailed appeal before the Appellate Authority which was dismissed as 4 noticed above. It is not his case that he has been deprived of making effective L b 
appeal for non-furnishing of copy of enquiry report. He has participated in 1 the enquiry proceedings without any demur. 	It is Undisputed that 	the I 
appellant has been afforded enough opportunity and he has participated 
throughoui the enquiry proceedings, he has been heard and allowed to make J 
submission before the Enquiry Committee. 

10. Admittedly, the enquiry was also initiated against the appellant when 
he was on probation. it is well-settled principle of law that if the probationer 
is dismissed/terminated during the period of probation no opportunity is 
required to be given and, therefore, the question of violation of principle of 
natural justice does not arise in the given facts of this case. 

11. The appellant was appointed as Headmaster of the Institute. The 	d d 
conduct of the appellant, therefore, must be a role model. Considering the : 

conduct of the-appellant as revealed in the charge-sheet, in our view, the 
appellant has committed a grave misconduct which would warrant his 
termination from service. 	 . 

12. For the reasons aforéstated, this appeal being devoid of merit is 
accordingly dismissed. 	. 

e 
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(BEFORE B.P. SJNGH AND R.V. RAVEENDRAN, JJ.) 

SHEETAL MANOJ GORE 	 .. 	
. 	 Petitioner f 

Versus .1 
STATE OF MAI1ARASHTRA AND OTHERS 	 .. 	Respondents. 

\Vrit Petition (Cr1.) No. 26 of 2006t. decided on August 21, 2006 
A. Preventive Detention - Detention order. - Delay in passing g detention order - Validity of the order - Not to be tested on the same g 

standard as applied to the case of consideration of representation of detenu 
- However, in case of inordinate delay in passing the detention order live 
link between the prejudicial activity of detenu and purpose for which the 
order is passed is snapped and the order becomes a stale one 	Having 
regard to the detailed explanation given by detaining authority, held, 
Voltiminous 	material against 	detenu 	were collected 	and 	continuously 	h. h 

t• Under Article 32 of the Constitution of India  
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processed and considered at different stages in the Home Department of the 
State Govt. which consumed time whereafter only detention order could be 
issued and detaining authority was conscious of the urgency of the matter-
In the circUmstance delay of ten months in issuing the order would not 
render the order invalid - Conservation of Foreign Exchange and 

Prevention of Smuggling Activities Ad, 1974, S. 3(1) 
It was submitted that the first statement of the detenu was recorded under 

Section 108 of the Customs Act by the officers of DRI on 29-3-2005. Thereafter, 
several statements of his were recorded, the last one on 28-4-2005. SimilarlY, the 
statements of his acomplices were also recorded between March and June 2005. 
The detenu was -arrested on 30-3-2005 in connection with a criminal case 
registered against him but he. as well as one of his accomplices, was released on 
bail on 12-4-2005 On 10-1-2006 the impugned order of detention was passed. it 
was submitted tha: the prejudicial activity of the detenu must have come to the 
notice of the deining authority sometime in March 2005. but the order of 
detention was passed 10 months later. H was, therefore. uhtmtted th.tt from 
March 2005 till January 2006 no order of detention 

as  rassed and this 
inordinate delay ir. issuing the order of detention itself estahhshed that there ' as 
no urgency in de matter. Neither was there material to reach the alleged 
subjective satisfaction, nor was it necessary to detain the detenu under the 
provisions of the Act. 
Held: 

The time taken in completing the process for issuance of order of detention 
has not to be teed applying the same standard as is applied in the matter of 
consideration of representation of a detenu' No doubt, if there is inordinate delay 
in issuing the order of detention, it may well be argued that the live link between 
the prejudicial activity of the detenu and the purpose for which the order of 
detention is issued is snapped, and being stale there was no justification for 
issuance of an order of detention. (Para 7) 

In this case the detaining authority has given a very detailed and vivid 
account of the manner in which the file was dealt with in the Home Department 
of the Government of Maharashtra. It will appear that the sponsoring authority 
had collected bite volume of evidence, which was required to be examined. At 
the same time, several representations were received from time to time which 
also were required to be considered at various levels. in the meantime the 
sponsoring authority had also collected more documents which it had sent to the 
office of the detaining authority. All this took time. Therefore, it is no: as. if the 
detaining authority was oblivious of the importance and urgency of the matter. 
The detailed account given by the detaining authority shows that the matter was 
being continuously processed and considered. It was on account of the 
consideration of voluminous material which was received at different stages that 
some time was consumed. In the facts and circumstances of the case. it must be 
held that the details furnished by the detaining authority provide sufficient 
explanation for the time taken in issuing the order of detention. The detaining 
authority was conscious of the fact that the matter required immediate attention, 
but in view of the- voluminous record which had to be scanned and scrutinised 
before issuance of the order of detention, the order could not be issued earlier. 
Thus there was no delay on the part of the authorities in taking necessary steps in 
connection with issuance of the order of detention. tParas 6 and 7) 76 



MISDEMEANOR 

Mischief. In legislative parlance,, the word Is 'ome. 	 J times used to signify the evil or danger which a 
statute Is intended to cure or avoid. 	'- 

In the phrase "malicious mischief," (q,v,) It Imports 
a wanton or reckless' injury to persons or property. 

A person is guilty of criminal mischief lf.he: (a) 
damages tangible property of another 'purposely, 
recklessly, or by negligence in the employment of 
fire, explosives, or other dangerous means, or (b) 
purposely or recklessly tampers with tangible proper- : 
ty of another soas to endanger person or property; 
or (c) purposely or reCklessly causes another to suffer 
pecuniary loss by deceptIon or threat. . 1 ModelPenal 

,

Code,§ 220.3

sconduct. 	A transgressIon of some establIshed and 
definite rule of actidn, a forblddeh 'IcrderelIctlon 
'from' duty, unlawful' ehavior1llfull'4character, 
irnproper 0? wrong behavloh . .ltynonyrnsare4mis- 
demeanor, misdeed, mIsbehavior, 	elintinP:impro- 
'priety, mismanagement, offense,' but not' 'neglIgence 
or carelessness., Term "misconduct" when applIed to 0, 	' 
act of attorney. Implies dishonest act orattempt to 
persuade court or jury by use of deceptive or repre- 
hensible methods. 	People v. SIgal, 249 C.A.2d 299, 
57 Cal.Rptr. 541, 549. 	Misconduct, which renders 
discharged 	employee 	ineligible for unemployment 
compensation, occurs when conduct of 'employee 
evinces willful or wanton disregard of employer's 
interest, as in deliberate violations, or disregard of ' 
standards of behavior, which employer has right to 

 expect of his employees, or in carelessness or negll. 
gence of such degree or recurrence as to manifest 
wrongful intent or evil design. 	Wilson V., Brown,  
,La.App., 147 So,2d 27, 29. 	See also Wanton mlscon- : 
duct.  

Misconduct In office. Any unlawful behavior by a pub-  
lic officer In relation to the dutIes of his office, willful 
in character. 	Term embraces acts whIch the offIce  
holder had no right to perform, acts performed Im- 
properly, and failure to act In the face of an affirma-  
tive duty to act. 	See also Malfeasance; Misfeasance, 

Mlscontlnuance, 	In practice, an improper continuance; 
want of proper form in a continuance; the same with 
"discontinuance." 

Miscreant /miskriynt/, 	In old English law, an apes- 
tate: 	an 	unbeliever: 	one who totally renounced 
Christianity. 	4 Bl.Cornm. 44. 

Misdate. 	A false or erroneous date affixed to a paper 
or document.  

Misdellvery. 	Delivery of mall, freight, goods, or, the 
like, to person other than authorized or. specified 
recipient. 	The delivery of property by 'a, carrier or 
warehouseman to a person not authorized by, the 
owner or person to whom the carrier or warehouse- 
man Is bound by his contract to deliver IL., 

Vilsdemeanant /m1sdmfynmtF. 	A person guilty of a !' 	' 

misdemeanor, 	one sentenced to punishment: upon 
conviction of a misdemeanor.  

Illsdemeanor frnisdmifynar/. Offenses lower than feb-  
flies and generally those punishable by fine or Impris-  
onment otherwise than in penitentiary. 	Under feder. 
al law, and most state laws, any offense other than a 

4-& 

it for that purpOSe 
or 	"misaccompting," 	i.e., 	faist , mputation" 

stamped as monY ng. 

In old English law, the mise or Issue Ir 

kers of the Eng1Ish 
________________iit of right; a compact or agreement; a form of 

.h them, agreed "to 4 ?T'1se. 

they make, of gold venture. 	A mischance or accident; 	a casualty 
,ow which moneys 'aused by the act of one person inflicting injury upon 
er every trial of er. 	Homicide "by misadventure" occurs where 

to be lawful, they a ma 	 U doing a lawful act, without any intenon of 
der the great seal,. unfortunately kills another. 
ts or actions.  imlslej/ 	To cite falsely as a poof or 	rgn. 
e coinage.  

law, less; less tJ'._ lldatlon. 	Improper, illegal, wrongful, or corrupt 
ections, the sensed lseLofappllcatlon of funds, property, etc. 	See also 
1t remaining wbCIy '1approprlatfon. 	 . 
SOlUtUflt" 1ation. The act of misappr 	rlatMg tor tui4i- 

See .TuS tl 	i• ' 'a wrong purpose; wrong appr'opratlon; a term 
does not necessarily mean pedulation , althbugh 

mAyn2s sólvt mean that. Term may also embrace the tak 
y who pays too lat "and use of another's property for 	 ei .  purpose of 

t..__ zthg unfairly on good will and reputation of ircumference, a y owner. 	Pocket Books, Inc. v. Dell Pub. Co., ir or degree. Mlsc.2d 252, 267 N.Y.S.2d 269, 272. 
a transactiOn Of PlO. 
he proceedings at 

rthvlor. 	Ill conduct: improper or unlawful behav- 

fers of a companY Ii 
kiSo as to support contempt conviction Is conduct 

ppropriate to particular role of actor, be he judge, 
jiror. party, witness, counsel or spectator. 	U. S. v. 

place In $eale, C.A.11L, 461 F.2d 345, 366. 

'zzd1ng. 	False or misleading labeling. 	People v. 
e clerk or p*'othofle' Rosenbloom, 119 CaI.App. 759,2 P.2d 228, 231. 	Such 
moranda of Its P1'!. ...ctices are prohibited, by federal and state statutes; 
authorized at cCrp Fair Packaging and Labeling Act. 

holders' meetin& 
e /mk 	j/nisk?eraj/. 	Poor management 

t. 	In the civil law. * b"adminIstration; mismanagement. 
on. 

ge of Justice. 	Decision or outcome of legal 
ceeding to det woceeding that Is Prejudicial or Inconsistent with 
.nce with the requhe tlal rights of party. 
'.), 	The oUtCOme 
will be permitted (4 'AS' used 	in constitutional 	standard 	of reversible 

nts of the defendi "miscarriage of justice" means a reasonable 

See _ability of more favorable outcome for the defend- 
lation. People v. Lopez, 251 Cal.App.2d 918, 60 Cal. 

Rptr. 72, 76. 	A miscarriage of justice, warranting 
>rior to any cut l, should be declared only when the court, 
ing initiated by i,fter examination of entire cause, including the evi. 

'son is taken into bce, Is of the opinion that It is reasonably probable 
his freedom In a result more favorable to appealing party would 

st be warned: 1. 'flt hive been reached in absence of the error. 	People v. 
nIt, 222 C.A.2d 567, '35 Cal.Rptr. 401, 419. 2. 	That any statt- 

__________________ d as evidence sgfl' ' 
" 'under 

fiscarriage of justice from erroneous charge to 
.0 the presen 	Of statute declaring that no judgment shall 
t afford an attornif- aside or new trial granted on basis of error 
ior to any question .does not result in such miscarriage, results 

when an erroneous charge is reasonably calcu- 
ings or a weIvr hledto confuse or mislead. 	Marley v. Saunders, 
the trial, no es1den —4b,249 So.2d 30, 35.  

sy be used 11 ga1n*, 
184 U.S. 436, 444. - natIon 	/msèjsnéyshn/mfsaja'/, ' Mixture 	Of I 
16 LEd.2d 69-4 	• -' marriage between persons of different races, I 

1i bEtween'a white person and a Negro. 	 I 
ed in COmPOSltlJ 
n of the meaning An erroneous charge; a charge: given by a i 

rt to a jury, which involves errors for which the I 
W;pnent may be reversed.. 	 I 
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16. Bank -of--India-v. T.S. Ke1awa1a 5 :"in the above case, the Industrial 
Court accepted the evidence of the witness of the Company that the workmen 
had not worked -for full 8 hours on-any day in the month concerned and that 
.they..were wOrking intermittently only for some time and were-sitting idle 
-during, the rest of the time;. According-to -the-Company, the .workers had 
worked hardly for an hour and 15 to 20 minutes per day on an average dur-ing 
the said months. The Industrial Court had recorded a-finding-that the- pro rata 
deduction of. wages made by -the Company.for.the.month did not -amount to 
an-act of .unfair.Iabour;practiCe. The Company .deducted wages on the basis 
ofach day's. production. In:view.of the fact.that there-is a finding recorded 
by. the Industrial Court that there was a go-slow resorted to by the workmen 

e  

and-- the production was as: .alleged by the; Company during- the said period, 
-which -  finding is not challenged before- this-Court. It is not possible for the 
Courtto-interfere with.it-inthe appeal. A-il .that-was'challenged was the right 
of the employer';to -deduct wages even when admittedly there is a: go-slow 
which question--has been-answered in favour of'.the employer: earlier. This 
Court- - said -go-slow' is a serious- -misconduct being -.a covert and a more 
damaging breachof.-the contract of employment:'Hènce once -it is proved, 
those guilty of-it have to face -the -  consequences which may include deduction 
of wages and even disinissal from service. This Court, applying the principle 
'-'no work no pay". -held- that deliberate abstention from -work, -whether by 
resort to strike or go-slow or any -other method, legitimate. or illegitimate, 
resulting in-no work.for-the whOle day or days-or part of a day or days, will 
entitle the management to deduct pro rata or otherwise, wages - of the 
participating workmen notwithstanding absence of any stipulation - in the 
contract of employment or any :provision in the service -rules, -regulations or 
-standing  orders. In the instant case, the respondent was deliberately absent 
for a period of 

notbe entitled-to any -bacK wages-or 
tor winch- he was absent. 	 . 

- 17.. Syndicate Bank v. : K.- --Uniesh Nayak6- (five Judges): this Court 
applying the"no work no pay" .principjheld'that wages during the strike 
period are payable - only if strilce is. both legal and justified but not payable if 
strike-is legal but totjutiied or justified-to be illegal. 

18. For the foregoing reasons,.we are of the opinion .that a government 
servant who has wilfully been absent for a period of about 3 years and -which 
fact is not disputed even .by the learned Single Judge. of the High Court, has 
no right to receive the monetary/retiral benefits during the period in question. 
The -High Court has ,given al1 retiral - beneflts, which..shall - mean that a - lump 
sum money of lakhs of rupees. shall have to be given to the respondent. In our 
opinion, considering the totality of the circumstances, and the admission 
made by the respondent himself that he was wilfully absent for 3 years, the 
punishment of removal imposed on- him is absolutely correct and not 

5 (1990)4 SCC 744-: 1-991 SCC (L&S) 170: (1991) 15 ATC 747 
.6 (1994) 5 SCC 572: 1994SCC(L&S) 1197: (1994) 28 ATC 146 
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disproportionate as alleged. by the 'respondent. The orders - passed by the 
learned Single Judge in SB Civil Writ Petition No. 2239 -of .1991 dated 

a 24-8-2001 and of the order passed by: the Division Bench in LPA No.; 1073 of - 
2001 -dáted-13-12-2001 -are'set aside' and the punishment imposed by the 
disciplinary authonty is restored However there shall be no order as to costs 
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C 

f 
f 

g 

me - - : - 	- (BEFORE ASHOK BHANAND,S.H. KAPADIA, JJ.) - - - 	- 
ASSOCIATED CEMENT COMPANIES LTD. 	 Appellant.; 

. :' 	-Versus  
GOVT OF A P AND ANOTHER 	 Respondents 

l Appeal No 6122 of 2000t decided on January. 4 2006 
A Sales Tax - Andhra Pradesh General Sales Tax Act, 1957 (6 of 1957) 

- Ss. 6-.C.(as amended in.1995), 9(1) and.Scb. 1, Entries 18(a) & (b),& 19(as. 
amended in 1996 and 1997 respectively) Levy of tax- on cement under 
Entry. 18(b) at a rate higher than that prescribed - for- the very same. 
commodity under Entry .18(a)- - Constitutionality - Held, intra vires 
Art. 14.—. Object of s.uch higher rate restated - Case-law on wideness of 
the discretion of State in tax matters.including classification of-the objects to 
be taxed and- rates of- taxation, reviewed - Constitution of.- -India. 
Arts. 245. .& 246.,and 14 - Commodities/Goods - Cement - Cement sold 
at a price inclusive of the, price of packing material and cement -sold 
otherwise - Different rates of sales tax in the said - - two cases - 
Constitutionality - - - - 

B. Sales Tax - Andhra Pradesh General Sales Tax Act; -1957 - (6 of 1957) 
- S. 6-C (as amended in 1995), held, is in pari materia with Ss. 5(5) - & (6), 
Kerala General Sales Tax Act, 1963 - Kerala General Sales Tax.Act,' 1963 
(15 of 1963), Ss.'5(5)'& (6)— Statute Law - Pari materia provisions 

The appellants were engaged in the manufacture and sale of cement and had 
various factories in different locations in Jndia,including a unit in A.P.State. 
After the substitution of Section 6-C of the A.P. General Sales Tax Act, .1957 (6 
of 1957) (for short "the Act") in a modified form in 1995, Entry 18 of-Schedule I 
to the-Act was amended in -1996 and-Entry 19 relating to packing material- was 
amepded in, ; 1997.-: Simultaneously, ,the State Government, in order  to see ; that the 
value of the packing materials was not taxed twice, exercised the power under 
Section 9(1) of the Act and provided, for- -set-off of the tax paid- on packing 
materials. Consequènt.to.the. said amendments of 1995 and 1-996; sales tax on 
cement was levjed.@ -16% where-the sale-price included the v,alue.,of the packing 
material but where cement was sold-along with separate sale f packing  material,. 
sales. .ta 1 .as.-charged. @:. 2Q% After - unsuccessfully, -challengmg "the 
constitutionality- of Entry 18 (as amended in 1996) with reference to Article 14 of 
the- Constitution, before the High Court, the appellants filed the present appeal by 
special leave.-  

- Before -the. Supreme Court, the appellants contended - that the same 
commodity.;i.e. cement could not- be subjected to different rates of taxation 

h 	
h  

t From the -Judgment and Order dated 8.9-2000 of the A'ndhra Pradesh High Court in Wri.'3_ 
Petition'No. 19304 of 1996: (2001)121 STC 20] 	- 	' 
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Chronological list of cases cited 	 on page(s) d 

1. (2006)1 SCC 586, Bombay Dyeing & Mfg. Co. Ltd. (I) v. Boinba 
Environmental Action Group 	 588f-g 

ORDER 
Mr Arun Jaitley, learned Senior Counsel made his arguments from 

2.00 p.m. to 2.25 p.m. Thereafter, Dr. Rajeev Dhavan, learned Senior Counsel 
made submissions up to 2.40 p.m. Thereafter, Mr Mukul Rohatgi, learned 
Senior Counsel made his submissions up to 2.50 p.m. Mr F.S. Narirnan, - 
learned Senior Counsel made submissions from 2.50 p.m. to 3.10 p.m. Mr 
T.R. Andhyarujina, learned Senior Counsel made his submissions for ten 
minutes. 

Arguments concluded. Judgment reserved. Written submissions, if any, 
to be filed by Monday, 16-1-2006. 

After hearing the learned counsel appearing on behalf of the 
petitioners and learned counsel appearing on behalf of the writ 
petitioner-respondents, the interim order dated 141220051, passed by us, is 
modified to the extent that the petitioners concerned i.e. those who are 
auction-purchasers of the lands belonging to National Textile Corporation 
and are otherwise covered by clause (e) of para 329 of the judgment of the 
High Court, shall be entitled to create third-party rights and/or raise 
constructions subject to the condition that before creating such rights the 
third parties should be informed that the same shall be subject to the ultimate 
decision of these petitions. 

Court .Masters 

e 

rj 

( 9, 

588 

ourt Cases 588 
''tdings) 

NAOLEKAR.JJ.) 	 a 
BOMBAY DYEING & 
	 Petitioner; 

BOMBAY ENV1RONMENTA 
AND OTHERS 	 ". 	 . Respondents. 

SLPs(C) No. 23040 of 2005 wtL 	 500, 24418,23607, 
23609, 23616, 23632, 237Oi, 	 '9, 23794, 23810, 
23815, 26193, 26088, 26089, 	 ''f 2005, decided 
on January 13, 2006 

Constitution of India — Arts. 136, 32\ 	 /Z 	Sick textile 
mills in Bombay - Sale of. lands of — Int.\ 	/passed in Bombay 
Dyeing (1) case, (2006) 1 SCC 586, modified \ 	,itioners viz, auction- 
purchasers of lands belonging to National Texti1e\rporaton permitted to 
create third-party rights and/or raise constructions on said lands, subject to 
informing such third parties that rights created in their favour would be 
subject to ultimate decision in these petitions 

Bonthav Dyeing & Mfg. Co. Ltd. (I) v. Bombay Environmental Action Group. (2006) 1 SCC 
586, modified 

ii 
t From the Judgment and Order dated 7-10-2005 in 'VP No. 482 of 2005 of the High Court of h 

Bombay 
1 Bombay Dyeing & Mfç'. Co. Ltd.( I) v. Rmnhav E,n'jr,ni,nental Action Group, (2006) 1 SCC 586  
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(2006) 1 Supreme Court Cases 589 

(BEFORE H.K. SEMA AND DR. AR. LAKSHMANA1, JJ.) 
a STATE OF RAJASTHAN AND ANOTHER 	. .; 	Appellants; 

Versus 
MOHD.AYUB NAZ, 	,. . 	 '••. .Respon4ent. 

CivilAppeal No. 939 of 20031 ,  decided on January 3 1 2006 

b 	
A. Service Law - Misconduct - Absenteeism - Punishment for — 

Proportionality of — Dismissal from service if, on facts, justified — 
Respondent employee remaining absent from service without intimation for 
about three years — After disciplinary enquiry respondent dismissed from 
service in accordance with R. 86(3) of State Service Rules, which provided 
for dismissal for wilful absenteeism exceeding one. month - High Court 
despite finding that factum of absence of three years was an admitted fact, 

c reducing punishment of dismissal to compulsory retirement with all retiral 
benefits - Unsustainability - Held, High Court committed a grave error in 
doing so — Order of removal from service is the only proper and 
proportionate punishment to be awarded to respondent employee who was 
wilfully absent for three years without intimation to the Government — 
R. 86(3) of State Service Rules is proved against him and therefore he was 
rightly removed from I service - Rajasthan Civil Services (Classification, 

' Control and Appeal) Rules, 1958 — R. 86(3) — Applicability — Labour 
Law 	 (Paras 9 and 18) 

B. Service 'Law — PenaltyTPunishment — Quantum of - Scope of 
judicial review — Held, role of administrative authority is primary and that 
of court is secondary, to be exercised only on well-settled Wednesbury 
principles (Para 10) 

e 	Oat Ku,nar v. Union of India, (2001)2 SCC 386 : 2001 SCC (L&S) 1039; B.C. Chaturveth 
v. Union of India, (1995) 6 SCC 749 : 1996 SCC (L&S) 80 : (1996) 32 ATC 44 AIR 
1996 SC 484; V Ramncma v. A.P. SRTC, (2005)7 SCC 338,161loaved 

Associated Provincial Picture Houses Ltd. v. Wednesbumy Corpn.,.( 1948) 1 KB 223 : (1947) 
2 All ER 680 (CA), referred to 
C. Service Law — Penalty/Punishment - Quantum of - Scope of 

judicial review - Relief that may be granted by court (Supreme Court) — 
Remand to administrative authority for fresh decision as to quantum of 
punishment or final disposal — There having been a long, delay between 
initiation of disciplinary proceedings against respondent and disposal of 
proceedings by Division Bench of High Court (about twenty years), held, in 
such cases, Supreme Court can substitute its own view as to quantum of 
punishment - Punishment of removal from service for wilful absenteeism 

g without intimation, imposed by disciplinary authority, restored by Supreme 
Court — Labour Law 	 (Paras 11 and 13) 

B.C. Chaturvedi V. U/lion of india, (1995) 6 SCC 749 : 1996 SCC (L&S) 80 (1996) 32 
ATC 44 : AIR 1996 SC 484,/id/owed 
D. Service Law — Pay — No work no pay — Applicability of principle 

of — Absenteeism 	Held, following TS. Kelawala case, (1990) 4 SCC 744, 

h 
t From the Judgment and Order dated 13-12.2001 or the Rajasthan 1'ligIi Court in DO Civil 

Special Appeal No 073 oc200I 

'OURT CASES 	(2006) 1 SCC 

no 
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- address. Aggrieved against the orders dated 15-11-1984 and 8-3-1988, the 
respondent filed - a writ petition in the High Court in the year 1991-i.e. after a 

a 	I 	a gap of about-3 years. - 	 - - 	- 
- 3 -  *The learned Single Judge' of the High Court though'endorses that the 

respondent did remain absent for about 3 years and that there was no 
satisfactory explanation to justify the absence of 3 years, still proceeded to 
reduce' the punishment of - removal- to - compulsory retirement with 
consequential retiral- benefits. It is useful to reproduce the concluding portion 

b 	- 	b of the order passed by the learned Single Judge which is as follows: 
"However,'it goes'withOut saying'that the petitioner remained absent 

- for about 3 years. He was asked time and again to join duties. There are 
hardly any medical - certificates placed on record. Even if the enquiry 
would have been 'conducted in accordance with law 'after giving proper It  
opportunity, the admitted fact of absence was borne out from the record 

C C and in such situation, in my opinion, even if the petitioner would not 
- - have been present in the enquiry, it would not have made any difference 

at all as the petitioner, himself has admitted that he was absent for about 
- three years for the period mentioned above though the only circumstance 
which he could have brought on record was - his justification for 
remaining absent or producing the medical certificate which was in any 

d 	- 	d 	case not attached with the leave applications and in such situation, he 
could have prayed for some lesser punishment. 

Viewing all the aspects of the case and in the circumstances, in my 
- opinion for the reason that,he has put in already 18 years of service, a 

lesser punishment could have been imposed. It is a fit case where in view 
of the above circumstances, instead of reinstatement in service, the lesser 

e -; e punishment of compulsorily retiring the petitioner can be passed and he 
can be retired as if he has qualified the minimum service to obtain retiral 
benefits which may be available to him. - - 

- 	It is a fit case where in view of the above circumstances, the 
petitioner can be deemed to have retired after seeking of service of 20 

f 	 -' 	,, 	
years with all retiral benefits, which may be available to him. With the 
abovesaid observations, the writ petition is disposed of." 
4. The Division Bench in the letters patent appeal refused to interfere and 

the appeal filed by the appelhtnt was dismissed in limine. The order passed 
by the Division Bench in the letters patent appeal reads as follows: 

"The only grievance made out by the learned counsel for the 
g g - appellants , is that the -direction of the learned Single Judge for giving a 

lesser penalty to the respondent was not called for. We find no reason to 
interfere. The appeal fails and is dismissed." 

	

5. Aggrieved by the above judgment, the State has come in appeal before 	 I P' 
this Court. We heard Mr Aruneshwar Gupta, learned counsel for the appellant 
and Mr Surya Kant, learned counsel for the respondent. - 

h 	 h 	6. Mr AruneShwar Gupta, learned counsel for the appellant, submitted' 
bsence from that in order to mitigate rampant absenteeism and wilful a  

590 	 SUPREME COURT CASES 	 (2006) 1 SCC 
deliberate abstention from work, whether by resort to strike or go-slow or 
any other method, legitimate or illegitimate, resulting in no work• for the 
whole day or days or part of a day or days, will entitle management to 
deduct pro rata or otherwise, wages of participating workmen, 
notwithstanding absence of any stipulation in'contract of employment or 
any provision in service rules, regulations or standing orders - Therefore, a 
government servant who has wilfully been absent for a period of about- three 
years has no right 'to receive monetary/retiral benefits- for the period for 
which he was absent ' ' (Paras 16 and 18) 

Bank of India v. T.S. Kelawala, (1990)4 SCC 744 : 1991 SCC (L&S) 170: (1991) 15 ATC 
747,foliowe4  

Syndicate Ban.k.v..K. Umesh Nayak, (1994)5 SCC 572: 1994 SCC (L&S) 119.7 : (1994)28 
ATC 146, relied on  

-.D-MZ/33683/CL 
Advocate who appeared in th is case: 

Aruneshwar Gupta and Navin Singh, Advocates, for the Appellants; - 
'Surya Kant, Vinay-Garg, Vivek Sharma, Neeraj Sharma and Vishal Sharma, Advocates; 

for the Respondent. 
Chronological list of cases cited 	 - 	' 	on page(s) 

(2005)7 SCC 338, V. Raniana v. A.P. SRTC 	 595e'f 
(2001) 2 SCC 386 : 2001 SCC (L&S) 1039, O,n Kuinar v. Union of India - 	593f-g 
(1995)6 SCC 749: 1996 SCC (L&S) 80: (1996)32 ATC 44: AIR 1996 SC 

- 484, B.C. Chaturvedi v. Union of India 	 594c, 594f-g 
(1994) 5 SCC 572: 1994 SCC (L&S) 1197: (1994) 28 ATC 146, Syndicate 

Bank v. K. Umesh !Vayak 	 596f 
(1990)4 SCC 744: 1991 SCC (L&S) 170: (1991) 15 ATC 747, Bank of 

India v. T.S. Kelawala 	- 	 596a 
(1948) 1 KB 223 : (1947)2 All ER 680 (CA), Associated Provincial Picture 

Houses Ud. v. Wednesbury Corpn. 	 595g 
The Judgment of the Court was delivered by 

DR. AR. LAKSHMANAN, J.— The above appeal arises from the final 
judgment and order dated 13-12-2001 passed by the High Court of Rajasthan 
in Division Bench (Civil)- Special Appeal No. 1073 of 2001 wherein the 
appeal filed by the State of Rajasthan was dismissed 'by the High Court by a 
non-speaking order. - 

2. The respondent herein joined the services of the Government of 
Rajasthan in the Cooperative Department. He was promoted as UDC in 
March 1965. He.applied for 3 days' leave while he was working as UDC. 
According.to  him, he became sick and could not attend the office for the 
period from 91-1978to 19-1-1981. He-was charge-sheeted under RuIe-:16 of 
the Rajasthan Civil Services -(Classification, Control and Appeal) Rules, 
1958. The enquiry was held and the respondent attended the enquiry. It is his 
further case that he was not allowed to join duty even though he was marking 
his presence from 13-8-1984 to 23-8-1984. His services were terminated by 
way of publication in newspaper Dainik Nai/yoii dated 27-8-1984. He filed 
the appeal which was dismissed vide order dated 8-3-1988. It is also his case 
that notice which was sent to the respondent was deliberately sent to a wrong 
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service without intimation to the Government, Rule 86(3) was inserted in the 
Rajasthan Service Rules which contemplated that if a government servant 
remains wilfully absent for a period exceeding one month 	nd if the charge 
of wilful absence from duty is proved against him, he maybe removed from a 	 a 

service. Arguing further, learned counsel submitted' that in this case the 
person has wilfully been absent for a period of tibout 3 years and this fact is 
not disputed even by the learned Single JUdge of the High Court. Still the 
learned Single Judge has interfered in the punishment of removal from 
service and replaced it with compulsory, retirement with :all cQnsequential b 	l- 	b benefits. Be would further submit that the doctrine, of proportionality is not 
applicable while deciding the quantum of punishment as it acts as the Court, 
acts as a secondary review and that the Court can only intervene if there is 
any breach of Wednesbury principle which is secondary .and not primary.. It 
was further submitted that the High Court.cannot interfere with the decision 
of. imposing punishment once the High Court finds the finding of the c c delinquent being absent for a period of 3 years as correct. It was further' 
stated that the High Court cannot reduce tbe punishment even if it finds that 
the delinquent had committed an act which warranted a particular imposition 
of penalty and commission of that act is notbeing assailed by the High Court 
in its decision. Thus, he submitted that the High Court without any justifiable 
reason interfered with the decision of the disciplinary authority and affirmed d 	d by the Appellate Authority simply on the basis that facts and circumstances 
warrant q, lesser punishment. He would also further submit that the learned 
Single 	Judge 	has 	erred 	in 	coming 	to 	the 	conclusion 	that 	no 	proper 
opportunity of hearing was given to the repoiident during the disciplinary 
proceedings. In fact, the respondent was given ample opportunity of hearing 
including paper publication but the respondent failed to avail of the same. 

7. 	Mr Surya 	Kant, 	learned 	counsel 	appearing 'for 	the 	respondent, 
e 	e 

submitted 	that 	the 	respondent 	was 	deprived 	of attending 	the 	enquiry 
proceedings without any fault on his part and that he was not allowed to sign 
the attendance register and not allowed to work. Supporting the finding of the 
learned Single Judge, the learned counsel submitted that the learned Single 
Judge, after according the finding in favour of the respondent, was right in f 	 f 
passing the impugned order on the basis of which the respondent was entitled 
to reinstatement with all back wages. But the total relief was not granted and 
that the learned Single Judge has 	the lesser granted 	relief to the respondent. Even 	from 	the judgment and 	enquiry 	report, 	it 	is 	borne Out 	that 	the 
respondent was absent on medical gfounds and this situation cannot be 
treated as wilful absence from duty and that the High Court has not given a g 	 g 
lesser punishment but in fact only a lescr relief and that the High Court after 
holding on 	merit 	that 	the 	removal 	order cannot 	be sustained 	instead ot' 
reinstatement with full back wages lesser relief of compulsory retirement has 
been granted and, therefore, the order passed by the learned Single Judge and 
as affirmed by the Diytsion Bench does not call for any interference. It was 
further submitted 	that consicleruig the 	IS yeats' period 	of service a lesser h 	h 

•1 
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punishment has been imobseci wii1. Joes notcall for any interference. Thus 
the present civil appeal raises the following questions of law:' 

(a)' Whether. the 'High 'Court can interfere with the decision of 
imposi'ng punishment once the High Court finds that the finding of the 
delinquent being 'absent for aperiod of 3 years is correct; 

'(b)WhCther the High Court is right in converting' the punishmentof 
remOval into'compulsory rtirernent'with 'consequential retiràl benefits 
after endorsing that the respondent did remain absent for about 3 years 
andthatth'efe was no satisfactory explanatiOn to jUstify th& -absence of3 
years.' ' . . . 
8 We have carefully gone through the pleadings annexures filed along 

with this appeal and the judgments pàssèd by the High Court. 	' 
Absenteeism from office fora prolonged period of time without piior 

permission by government servants has become a principal cause of 
indiscipline which has greatly affected various governmént'services. In oider 
to mitigate the' rampant absenteeism and 'wilfUl absence from service without 
intimation to the Government, the Government of Rajasthan insertd 'Rule 
'86(3) in the 'Rajastha'n' Service Rules which cOntemplated that 'if a 
government servant remains wilfully absent for a period 	 one  month and if the charge of proved against him 

T . emoved' from service: In the instaift case, opportunity was given to 
the respondent to contest the 'discipli nary proceedings. He also ittended the 
enquiry. After going through the records, the'learned Single Judge held that 
the admitted fact of absence was borne out from the record and that the 
respondent himself had admitted that he was absent for about 3 years. After 
holding so, the learned Single Judge committed a grOve error 'that the 
respondent can be deemed to have retired after rendering of service'of 20 
years'with all retiral benefits which may be available to him. In our opinion, 
the impugned order of removal from service is the only proper punishment to 
be awarded to the respOndent herein who was wilfully absent for 3 years 
without intimation to the Government. The facts and 'circumstances and the 
admission made by the'respondent would clearly go to show that Rule 86(3) 
of the Rajasthãn Service Rules is proved against him and, therefore, he may 
be removed from service. 

This Court in Qrn Kumar v. Union of India' while considering the 
quantum of punishment/proportionality 'has observed that-in determining the 
quantum, role of administrative authority is primsry and that of court is 
secondary, confined ' to see if discretion exercised by the administrative 
authority caused excessive infringement ofrights. In the. instant case, the 
authorities have not omitted any relevant materials nor has any irrelevant fact 
beentaken into account nor any illegality committed by the authority nor was 
the punishment awarded shockingly disproportionate The punishment was 
awarded in the instant case after considering all the relevant materials, and, 

14 
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tdefore, in our view, interference by the High Court on reduction of 
punishment of removal was not called for. 

11: It was argued by learned counsel for the respondent th at this Court a 
while reviewing punishment and if 'it is' satisfied that the Wednesbury 
principles are violated, it' has normally to remit the matter 710 the 
administrative 'authorities for a fresh decision as to: the quantum of 
punishment. We are unable to countenance the said submission. In the instant 
case, the disciplinary proceedings were initiated against the respondent in the 
year 1981 and the Division Bench disposedof the LPA'only. in December 
2001. Therefore, there has been a long delay in the time taken by the 
disciplinary proceedings and in the time taken in the courts and, therefore, in 
such rare cases, this Court can substitute its own view as to the quantum of 
punishment. 

12. In this context, we can usefullyrefer to $.C.,Chaturvedi 'i. Union of 
India2  (three Judges) wherein this Court held thus: (AIR p.  484) 

	
C 

"Ramaswamy, J. for himself and B.P. Jeevan Reddy, J.—Disciplinary 
authority, and on appeals, Appellate Authority are invested with the 
discretion to impose appropriate punishment keeping in view the 
magnitude or gravity of the misconduct. The High Court/Tribunal, while 
exercising the power of judicial review, cannot normally substitute its 
own conclusion on penalty and impose some other penalty. If the on 
punishment imposed by the disciplinary .authority or the Appellate 
Authority shocks the conscience of the High Court/Tribunal, it would 
appropriately mould the relief, either directing the disciplinary/Appellate 
Authority to reconsider the penalty imposed, or to shorten the litigation, 
it may itself, in exceptional and rare cases, impose appropriate 

e punishment with cogent reasons in support thereof." (SCC 'p.  762, 
paral8) 
13. Therefore, we do not propose to issue a direction to the disciplinary! 

Appellate Authority to reconsider the penalty imposed. 'As pointed out by this 
Court in the above judgment' and in order to appropriately mould the relief 
and to shOrten the litigation, we ourselves impose the punishment of removal  
from service which was imposed by the disciplinary authority in the instant 
case which, in our view, is the apppriate punishment 

14. This Court in B. C. Chazurvedi v. Union of'India 2  further 'held that the 
Court/Tribunal cannot interfere with the findings of fact based on evidence 
and substitute its own independent findings and that where the findings of the 
disciplinary authority or theAppellate,Authority'are based on some evidence 
the Court/Tribunal cannot reappreciate the evidence and substitute its own 
findings. Observing further, this Court held that judicial review is not an 
appeal from a decision but a review of the manner in which the decision is 
made and that power of judicial review is meant to ensure that the individual 
receives fair 'treatment and not to ensure that the conclusion which the 

h 

2 (1995)6 SCC 749:1996 SCC (L&S)80: (1996)32 ATC 44 : AIR 1996 Sc 484  
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authority reaches is necessarily correct in the eye of the Court. This,'Court 
further held as follows: (SCC p. 759, paras 12-13) 

a 	: ' ' When an inquiry is' conducted on charges of misconduct by a public 
servant, the Court/Tribunal 'is concerned to determine whether the inquiry 
was'held by a competent officer or whether rules of natural justice are 
compliedwith: Whether the findings or conclusions are based on some 
evidence, ,  the-authority ,  entrustedl with the power to hold inquiry has 
jurisdiction, power and authority .toreach .a finding-of'fact or conclusion. 

b 	' But that finding must be based on some evidence. Neither the technical 
rules of Evidence Actnor of proof of fact -or - evidence as defined therein, 

- apply to disciplinary proceeding. Adequacy of evidence or reliability of 
evidence cannot be permitted to: be canvassed before the Court/Tribunal. 
When the 'authority accepts the evidence and the conclusion receives 

'support therefrom, the disciplinary.authority. is entitled to hold that, the 
delinquent officer is guilty of the charge. The disciplinary authority is the 
sole'judge of.facts. Where-appeal is presented, the Appellate Authority 
has coextensive power to reappreciate the evidence or the nature of 
punishment. The Court/Tribunal in its power of judicial review does not 
act as Appellate.Authonty to reappreciate the evidence and to arrive at its 
own independent findings on the evidence. The Court/Tribunal may 

d 
interfere where the authority held- the proceedings against the delinquent 
officer in a manner inconsistent, with the rules of natural justice or in 
violation of statutory rules prescribing the mode of inquiry or'where the 
conclusion or finding reached. by the disciplinary authority is based on no 
evidence. If the conclusion or finding be such as no reasonable person 
would have ever reached, the. CourtfTribunal may interfere with the 
conclusion or the finding, and mould the relief so as to make it 

e 	appropriate to the facts of that case. 
15. V Rainana v. A.P. SRTC3  (Arijit Pasayat and H.K. Se,na, if.): the 

challenge in the above matter was tothe legality of the judgment rendered by 
a Full Bench of the Andhra Pradesh High Court holding that the order of 
termination passed in the departmental proceedings against the appellant was 
justified. This Court in para lihas observed thus: (SCC p.  348, para 11) 

- "11. The common thread running through in all' these decisions is 
that the court should not interfere with the administrator's decision 
unless it was illogical or suffers from procedural impropriety or was 
shocking to the conscience of the-court, in the sense that it was in 
defiance of logic or moral 'standards. In view of what has been stated in 

g Wednesbury' case4  the court-would not'go into the correctness of the 
choice made by the administrator Open to him and the court should not 
substitute its decision for that of the administrator. The scope of judicial 
review is limited to the' deficiency in decision-making process and not the 
decision." 

h 	3 (2005)7 SCC 338 
4 Associated Provincial Picture  Houses Ltd. v, Wednesbury Co'rpn., (1948) I KB 223 : (1947) 2 

All ER 680 (CA) 



Before the Centr1 Adnhinistr3tive Tribuna1, 

Cf  

Guwab3ti Beiich 

O.A. No.33/2006 

. 	 Written Submissions of the Applicant 

May it please Your Lordships 

The applicant has already filed a written 
• synopsis and submissions on the basi of pleadings and 

document to substantiate his case. Now in continuation 
thereof the applicant begs to high-light some relevant 
points necessary for adju4tionof the issues involved 

1. 	Applicant's endeavor to obtain Sick- 
M/Duty-Fit-Certjfic 

In Para 4.4 and 4 .S and in Annexure-Q series 

(page-26 to 36) to the applicant's rejoinder, it has been 
urged to the railway authority many-many times to issue 
DFC enabling the applicant to resume duty but he was 
disappointed. Letter dated 24.2.93 (Annexure-Q 1  at 
page-27) Sr.DMO/TSK did not issue D.F.C. and same 
position was repeated number of times. 

Hon'ble Tribunal by order dated 27.2.2004 
)(page-42 in O.A.) modified the order of Disciplinary 
I Authority to submi't medical papers up to 20.4.1994 so 

the applicant could resume duty. 

2. 	Regarding the charge of unauthorized absence 
the applicant has been inflicted punishment by way of 
demotion to initial pay-scale although by furnishing 



ir 

AW 

medical papers and acceptance thereof by the authority 

allowing the applicant to resume duty, the said period 
7 	cannot be treated as unauthorized. 

3. 	After 20.4.1994 and till 30.6.2000, when 
appellate authority modified punishment by concluding 

	

• 	disciplinary proceeding, respondent authority by their 
action of not issuing 	FC. to the applicant virtually 

• restrained him to resume duty. The authority did not 

formulate any charge treating this period as 

unauthorized absence. So this period is to be treated as 

deemed suspension and the applicant is entitled to 

monetary bone fitjor the entire period till his resumptIon 

4. From 30.6.2000 till resumption of duty'  on 

/ 	
25 5.2004 this period was spent during pendnof O.A. 

No.33/02. This period was neither treated as k jt 2 

	

U? 	
nauthoiized not any charge-sheet alleging mis-cond1ct 

issued for this period. 

Hon'ble Supreme Court in AIR 1991 SC 2010 

held - 'Employee not even visited with punishment of 

censor-cannot be deprived of benefit of salary etc. - 

Principle ofno work no pay' is not applicable to such 
persons". 

S. 	In the written argument of the respondents i 

has been repeatedly mentioned that DRM(P)/TSK passed 

several letters during 30.6.88 to 16.5.2001 repeatedly 

asking the applicant to report to ADMO/ Makum Jn. or 

DMQ/TSK for his medical examination (vide Para 10); 



7 

and that after long five years the applicant approached 
the respondents by his letter dated 2.4.93 to issue sick-

• 	 memo for obtaining DFC from the Railway doctor (vide 
Para 5). In this Connection the applicant clarified the 
position in his pleadings and further submits that in 

• 	 pursuant to the order dated 20.4.94 the applicant 
fuinished medical papers for the period up to 20.4.94 

and upon consideration thereof the applicant was 
allowed to resume duty so the respondent authority is 
estopped to re-open this chapter again. 

6. 	That in the written argument filed by the 
respondents it has been mentioned in the -concluding 

	

-. 	para 22 imputing wrong representation unauthorized 
absence for whole period and also raised the qustion of 

	

• 	limitation and Res-Judicata regarding payment of Back- 
Wage etc. but failed to substantiate as to how and what 

• period is to be treated as unauthorized absence of the 
applicant in absence of any charge/proceeding to that 
effect except a small period in 1988. The question of 

- 

	

	limitation and Ros-Judicata are also not maintainable 
under the facts and circumstances of the case. 

7. 	• That the applicant under the facts and 
circumstances of the case and in view of his long 

	

• 	• 	suffering due to apathetic attitude of the respondent 
• authority, the Hon'ble Tribunal may kindly consider the 

whole matter under the provision of law and equity and 
grand relief to the applicant as prayed for in the 

	

• •. 	Original Application. 

11)Cc 
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4 
Date-Chart showing the chronological events of Sri Biswanath Banerjee, 
Confidential Steno under Divisional Mechanical Engineer, N. F. Railway, Tinsukia 
in connection with the case OA No.33 of 2006 in, CAT/CRY. 

Date Status & Particulars Remarks Reference of 
Annexu re/page 

30/5/88, Applied for 3 days LAP & one day Sanctioned 	by 	the. 
31/5/88 	to CCL on 30/5/88 Controlling officer 
216188  
3/6/88 	to Remained unauthorized absent No medical certificate 
1 6/6/88 or 	sick 	memo 

submitted  
17/6/88 Applicant informed that he had been 

suffering, 
	

from 	Homeopathic Do 
Aggravation  

23/6/88 Requested from his residence to grant Did 	not 	mention 
him LHAP from 1816/88 to 24/6/88. anything regarding his 

unauthorized 	absence 
from 3/6/88 to 17/6/88.  

3 0/6/88, Letters issued to applicant to report for Annexures I to 5 
18/11/88, duty. at pages 10 to 14 
20/12/88, of 	the 	Written 
29/8/9 1, Argument 
8/11/95, 
16/11/95,  
28/12/88 ADMO/N. 	F. 	railway/Makum There was no system in Annexure 	6 	at 

Junction 	examined 	him 	at 	his the 	ffly 	of page 	15 	of 
residence and found him sick of Homeopathic treatment Written 
Hypertension. 	But 	the 	applicant at Tinsukia Division. Argument. 
became hostile to take Allopathic 
medicine, 	so, he was not in Rly 
doctor's sick-list.  

/10t89 Disciplinary proceeding 	started by Annexure 	3 	at 
issuing chargesheet, as no response page 	21 	of 
from applicant for resuming his duties Objection 
or submitting medical memo was Petition. 
received by the Respondents.  

29/8/91 	& Applicant asked the Respondents for No medical certificate Annexure 3 & 7 
9/9/9 1 providing 	him 	Homeopatbic or Sick memo was at pages 12 and 

treatment. produced. 16 	of 	written 
Argument. 

Filed OA No 99/94 in CAT/GHY for OA 	 WAS 
providing . him 	adequate 	medical DISMISSED 	ON 
treatment 	of 	Homeopathy 	and 8/8/95 FINDING NO 
regularize his absent period till his MERiTS AND NO 
resumption. CAUSE OF ACTION.  

12/3/93, Applicant approached the Respondent No medical Certificate 
2/4/93 for issuing sick-memo expressing his was 	produced . 	in 

willingness for resumption but for support of his sickness. 
some troubles faced by him.  

16/11/95 Letter for resumption for duty was Annexure 	5 	at 
issued by the Respondent 	, page 	23 	of 

Objection 
Petition. 

20/11/95 Applicant wrote for special Medical No medical certificate Annexure 	6 	at 
Examination. was produced. page 	24 	of 

Objection 
petition. 

Contd......P-2 
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Place: - Guwahati 	 Filed by 
Date: - 08/02/08 

K. 
''E 

io/acc 

Date Status & Particulars Remarks Reference of  Annexure/page 
4/2/2000 Order in OA No. 60/97 passed CAT 	directed 	the 

applicant to submit 
representation to the 
Respondents.  

15/3/2000 Order Against CAT In OA No 60/97 High Court disposed 
Applicant Filed Wjt Aefit!an  the 	Writ 	Petition 
1jf200QinGubati High Court directing 	the 
for setting aside CAT 's order. Respondents 	to 

finalize 	DAR 
proceedings 	within 
time frame.  

12/6/2000 Pwiishment of Rrnoval from service 
was 	imposed 	by 	DIpliia 
Authority for violation of Rly. Service 
Conduct Rules.  

1/8/2000 Appellate 	Authority 	considered But Applicant filed 
Applicant's Appeal dated 1/8/2000 OA No. 290/2002 in 
and reduced punishment of removal CAT. 
from service to the lowest stagejn his 
present pay scale and directedliim to 
~roduce 	certificates 	for 
resumption to duty.  

27/2/04 Od,assèd in.QA No22()/2QQfor Applicant 	submitted Annexure 20 at 
producing all medical certifiôates from medical 	certificates page 	29 	(Five 
1988 till filing of OA No. 99/94. mostly of 1993, but pages) of Written 

no medical certificate Argument. 
submitted for 	1988 

unauthorized 
absence.  

18/3/2004 Applicant 	submitted 	the 	letter 
enclosing medical certificates, but no 

4jal certificate submitted for 1988.  
12/4/2004 Applicant approached for Duty Fit 

Certificate for his resumption on re-in- 
___________ statement  
2 7/5/04 Applicant joined on his duty on re-in- TOTAL ABSENT Annexure 17 at 

statement in service. PERIOD 15 YEARS page 	26 	of 
11 	MONThS 	17 Written 
DAYS. Argument. 

\1 
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IN THE CENTRAL ADMINISTRATIVE TRIBUNAL: GUWAHATI BENCH 

GUWAHATI 

OA NO.33 of 2006 
Sri Biswanath Banerjee ...... .................... Applicant 

-vS- 

Union of India and others .....................Respondents. 

=INDEX= 
IN THE MATTER OF WRITTEN ARGUMENT BY THE RESPONDENTS. 

SL 
No Annexure Particulars Page 

1. - Written Argument 1 to 8 
2. - Prayer and verification. 9 
3. 1,2,3,4,5 Letters written to Applicant for resumption to 

duty.  10 to 14 
4. 6 my. Doctor;s report 15 
5. 7 Applicant's letter dated 919/91 for providing• 

him Homeopathic treatment. 16 
6. 8 to 16 Certificates as proof of Allopathic treatment. 17 to 25 
7. 17 Letter of resumption dated 3/6/04. 26 
8. 18 & 19 Letters dated 12/3/93 and 2/4/93 written by 

Applicant. 27 & 28 
9. 20 Letter dated 18/3/2004 of Applicant enclosing 29 	(Five 

medical certificate, but no certificates for pages) 
1988.  

Place: - Guwahati 	 Filed 
Date: - 08/02/08 

YAL 
(K'KBiswas) 	'2sf j 
Advocate/CAJ ( f-- 

ID 
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IN THE CENTRAL ADMINISTRATiVE TRIBUNAL, GUWAHAT1 BENCH 
AT GUWAHATI. 

IN THE MATTER OF: 

42,74  

( 	 1ti 

O.A.No.33/2006. 

Sn Bishwanath Banerjee......Applicant. 

-Vrs- 

Union of India and Ors. ... .Respondents. 

WRIHEN ARGUMENT ON BEHALF OF THE 
RESPONDENTS. 

MOST RESPECTFULLY SHE WETH : 

That the salient points ofihe Argument for contesting the case by the 
- Respondents are as follows: 

That the answering Respondents have gone through the copy of the 

SYNOPSIS (unsigned) filed by the above named Applicant's learned Counsel on 

the last date of hearing on 28.11.07 for and on behalf of the Applicant and 

understood the contents thereof. Save and except the statements which have been 

admitted herein below or those, which are borne on records, all other 

avermentslallegations/submissions made in the application and the Re-joinder and 
also in the Synopsis by the Applicant; are hereby emphatically denied and the 
Applicant is put to the strictest proof thereof. 

That the Applicant Sri Bishwanath Baneijee while working as 
Confidential Steno in the Divisional Mechanical Engineer at Tinsukia applied for 
3 days LAP with effect from 3 1.5.88 to 2.6.88 in continuation of one day CCL on 
30.5.88 in lieu of 29.5.88 which was sanctioned by the Competent authority on 
31.5.88. After availing of the said sanctioned leave the Applicant was to resume 
his duties on 3.6.88; but instead he absented himself unauthorisedly from duty and 
did not communicate any kind of infonnation with regard to his unauthorized 

i absence till 16.6.88. On 17.6.88 Sri Baneijee informed that he had been suffering 
Homeopath aggravation ailment but did not feel it necessary to obtain sick memo 

Contd... .P12..as per... 
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as per Railway Rules, which in his working capacity  as Confidential Steno was 

very much within his knowledge, from the Controlling Offlcer. The Applicant Sri 
Baneijee in a subsequèm letter dated 23.6.88 addressed to Divisional Railway 

Manager (M), N.KRailway, Tinsukia requesng from his residence to amnt him 	go 

LHAP from. 18.6.88 to' 24.6.88 without rnentionin,g,ything about' his 
unauthorized absenc froin.,3.68to .17.6.88..Even after informing by the 
DRM(P), Tmsukja on 30.6.88 that disciplinary proceedings were to be initiated as 
per Rules against the Applicant in case he fäile& to.. resumc. .his :duty or 

communicate anything and/or submit a medical sick memo for his remaining 

IN 

/121/ 

That finding no response from the Applicant in regard to resuming his 
duty or submitting medical certificate from doctor, Railway or private, for his 

'unauthorized absence disciplinary proceedings were started On 6.10.89 

That during the péndency of the DAR proceeding the Applicant IiledO.A. 
No.99'of 1994 in CAT, Guwahati for providing him adequate effective medical -.-*...........&._. 
treatment of Homeopathy and regularize his absent period from 3 6 88 till his 

Q p 	 ' 	. 
resumption. Finding no merits in the case, the Hon'ble Tribunal dismissed the 
O.A. on 8.8.1995. 

That after a period of long five years the Applicant approached the 
Respondents vide his letter dated 2.493to issue sick-menui for obtaining 
neessary "Duty Fit Certificate" from the Railway, Doctot ' 

That without waiting for 'the reply of his above letter the Applicant 
approached the Hon'ble CAT and filed O.ANo.99194 which according to the 
Administrative Tribunals Act was not lawful and dismissed without having any 
merits in it. 

That the.Hon'ble Tribunal's observation in the said Ok were as under: 

"NEITHER ANY LIMITATION NOR ON MERITS ANY RELIEF 
Contd ... P/3 ... can be... 
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CAN BE GRANTED ON TILE FRAME OF THIS APPLICATION WHICH 
DOES NOT DISCLOSE ANY CAUSE OF ACTION OR A GRIEVANCE 
WHICH CAN BE REDERESSED UNDER THE LAW." - 

That against the order of his removal from service the Appellate Authority 
considered his appeal dated 1-8-2000 and redUced punishiñent of removal from 
service to the penalty of putting him to the lowest stage in his present Pay-Scale 

- 	- - 	- 	 - 

and directed hIm to obtain medical certificate for resumptionof dflyyt-t1. 
-r_----- 	 •-.:••-•--- 	---- 	- 	- ,._.•___.___x•__- - 	-• - 

Applicant without adhering to the Respondenis' instructions tiled another OA in 
-I 

CAT under No.29012002. 

That in compliance with the orders of the Hon'ble Guhati High Court in 

Writ Petition No.l166() of 2000which wasdisposed on 15.3.2000 '.. 	to - 	- 	 - 	------- 
finalise the disciplinary proceedings, the Disciplinarj Authority imposed 

- 
punishment of removable from service with effect from 12.6.2000 for violation of 

--- 	 - 	- 
the Railway Service Conduct Rules. 

10 	That the contention of the application that he was not allowed to resume 

his duty was not at all -true. The DRM(P)IFinsukia passed seVeral letters dated 
30.6.1988,18.11.1988,20.12.1988, 29.8.1991,16.11.1995, 7.12.2000, 22.1.2001, 
16.5.2001 repeatedly asking the applicant to report to ADMO/Makum Junction or ----- 	- 
DMOlTinsukia for his medical examination. But he did not respond to any of the 
above letters. As per Respondents' advice the ADMO/Makum Junction examined 

\ him at his residence on 28.12.88 and found him sick but the Applicant was not 
I willing to take any, 	medici 

	

treatment or 	iie from Railway HospJ, hence, he was 1 	 -. 
snot in the sick-list of the Railway Doctor.The Applicant insisted for rendering 
him Homeopathic treatment which at Tinsukia the Railway had no facility. The -- 
Aircant was advised that he might continue the Horneopathic treatment 
according to his will, even from a private Registered Medical Practitioner, but in 
that case he was to inform his Controlling Officer regarding his sickness and 
submit the medical certificate in-sUpport of his sickness and asked for the sick-
memo from the concerned Railway Doctor for regularizing his unauthorized 

Contd.....P14... absence... 
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absence from duty. This part of compliance on the part of the Applicant had never 
been complied with till the orders of the Hon'ble CAT passed on 27.2.2004 in 
O.A. No. 290/2002. 

.-  

- Copies of Railway's doctor's Report & the Applicant's letter dated 99.91 
A. 

for providing him Homeopathic treatment are enclosed as ANNEXURES4 

I. S 

- 

CI) 

That it is pertinent to mention that it is not a fact that the Applicant had c 
- - 

never undergone in any Allopathic treatment, rather the ceilificates produced b 

him after the Hon'ble CAT's order in O.A No. 29012002and also on earlier and - 	 . 

subsequent occasions are mainly and mostly of the Certificates of Prescriptions -- 
diagnosis and test of the Allopathic system by which his rsonal case has 

- ------------ 	 -- 	 -. 	 -- 

become voluminous;and a few of such Allopathic certificates of his treatment 
en by himself are submitted herewith as ANNEXURES- 	I 

That it is only after the order passed by the Hon'ble Tribunal in O.A. 
No.290 of 2002 passed on 27.2.04 the Applicant submitted his application dated 
18.3.04 with medical certificates for resumption of his duty and after following 
the procedw:al fOrmalities and Railway .  Rules he was directed toresunie his 
which he joined on 275.2004. 

I =-----------  - - ----- -- -- ---- 
A copy of his joining report though submitted earlier along with the 

written statement is again submitted herewith as ANNEXURE J 7 

That being in a confidential capacity of the Respondent's establishment it 
was very well-known to the Applicant that for a government employee and 
according to the Service Conduct Rules he was to maintain discipline, 
punctuality, integrity, - good -behavior, good - - character, diligence and 
conscientiousness. But he on the contrary violated all the Rules of Service -----------•-.- - 
Conduct and accordingly for remaining his long unauthorized absence he was 
taken up under the Disciplinery and appeal Rules for the Railway Servants 1968, 

c- . - - - 
and was punished according to the gravity of his offence, though eventually in-

- accordance with the orders of the Hon'ble CAT he was taken into service by his 

Contd.....P15... reinstatement.... 



7 

rc') 

/15/1 

reinstatement which he had resumed oIl 27.5.2004 mentioned in the foregoing 

That the crux of the whole ease of the Applicant for his long unauthorized 
absence has been detailed in the relevant portions of the objection petition filed by 
the Respondents underParas-1 .3,1 .4(a,b,c), 1.6,1.9,2,3, .7,8,9. 

• 	
. 	

. 

That the App1ican in his Re-joinder of the Respondent's Wrtten 
Statement mentioned that the Respondents did not know what the term 
'misconduct' meant The Respondents respectfully submit that the wOrd 

"jsconduçt' according to the Black's Legal Dictionary means: 

"Misconduct A Transgression of some established and definite rule of 
if 	 -• ••.-. 	.-•.. 
' action, a forbidden act, a dereliction from duty, unlawful behavior, wilful in 

- 	 -.-•.- 

\ 	character, improper or wrongbehavior, its syojiyms are misdemeanor, misdeed 

jmisvior, delinquehcy, impropriety, mismanageiñent,.oftbnse, but not 
- -kj 

• negligence or carelessness. Term "misconduct" when applied to act of attorney, 

implies dishonest act or attempt to persuade ôourt or jury by use of deceptive or 

reprehensible methods. People v. Sigal, 249 C.A; 2d. 299.57 CaLRptr: 541,549. 
Misconduct, which renders discharged. employee ineligible for unemployment -..-.- - --- -•-..-.--• 	-._. 
compensation, occurs when conduct of employee.evinces, wilfid or wanton 
disregard of employer's nterest, as in delibemte violations, or disregard of •-.- ----- -----.--- ----'.----- 

or which employerhasghttpectfhisi 
carelessness or negligence of such degree or recurrence as to mànifestwronful 

::- inteit - or evil design. Wilson v. Brown, La.App, 147 So.2d 27,29.' Se - also 
- Wanton misconduct" 	- 	 - - 	- 

Thus, if remaining unauthorized absence for years together des not 

tentamount to Misconduct then what the Misconduct is! In this connection it is 
hmbly submitted that the Hon'ble Supreme Court in the undàrmentioned Case-. - 

Laws repeatedly mentioned that prolong unauthorized absence is a serious 
Misconduct. - 

That in this connection it is pertinent to mention further that after 
remaining unauthorized absence he made the first communicat on to his 	- 

ontd.....P16... Disciplinary.... 
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Disciplinary Authority, the official of the Respondents, onIyIZ 3.93 followed by 

• 24.93 after completion complete 4 years, which being a Confidentiat capacity of 
• 	 : 

his employment was very well known to -him that it was irregular, un1ir and 
• 	unlawful on the part of any government employee. 

Copies of the above letters are annexed.as  ANNEXURES& 1 , 9  

That it is submitted thatin stead of joining his duty' and performing his 
services he was rather very much inclined to go on fighting The Court cases one 
a1 or the reasons best known to him, vhi normally a 	fj  
ordinary prudence shall not be inclined to do so The senes of Court Cases have 

' 	 A 	- 
been furnished in Tabular form both in the Written Statement 'and also in the', 
Objection Petition. 

' That - the averments embodied in the objection petition filed by the 
Respondents against the Re-joinder of the Applicant in the instant O.k were 
neither challenged nor countered. The submission of the SYNOPSIS filed on the 
prevkus date of hearing was an' after-thought and only to safeguard his own - ----------- 
whimsical actions and inactaons for remaining unauthorized absence for more 

an td half decades.  

19.' That according to the Industrial Employment (Standing Order Act, 1946), 
Para-14(3) of Schedule(l) of the Industrial Employment (standing Order), Central 
Rules, 1946, as construed for "willful insubordination..ordisobeclience whether --- 	--- 
alone or in combination with others'to any lawful and reasonable order of a 

upenor and accordingto (e) of the said 1ulemeans "habitua1absence without 
leave or. absence without leave for.more than 10 days"jts Misconduct on ----- 	------------ 	' 	- 	- 
the part of the employee. In this connection it is humbly submitted that the 
.Hon'ble Apex Court has time and again in the series of its decided cases have 
categorically and emphatically mentioned that remaining on unauthorized absence 
beyond a reasonable period for any reasons of whatsoever nature constitute 
serious offence of grave misconduct and liable for,  the loss of employment/service 
by dismissal, removal or compulsory retirement from service.. 

'20. 	That it, is humbly submitted that the Applicant was asked at the time of his 
Contd......P/i... resumption... 
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• 	resumption of his duty that he was to produce all other medical certificate for 
• 	 •. 	 -"---- ---' 

remaining his unauthorized abse'nce till his resumption so that period of his 

11 unauthor zed absence from 1$. 8&Jo 	 J-eularizedb 
• 	hith leave due or as admissible ,as per Rules.. Sce he did notrezform an work ( 

( 

backwages does not arise on the s 	 :iopayLeave salary or 
sick-leave pay is paid based on availability of leave at credit of the staff - If no 

- leave is at credit the period is treated-andr regularized as leave without pay. The - 
Applicant has not responded in submitting anything in support of his sickness and 
no application for - regularizing and/or making the period of his absence- 
regularized as per rules submitted by the Applicant and instead be has filed the 
subject O.A in this Hon'ble Tribunal which is awaiting adjudication. Since the 

• 	- 	matter still remains' "subjüdice" the treatment of his whole absent period from 
18.6.188 till his remoVal froth service could not be settled as yet for non-co- 

- . 	 -- - 	 •----- - . -- 
	 - 

operaoA _ 

	

--L 	-. 	- 
- 	CAt 	 A)  

• - - 21. 	That apart from the above submissions, reiteratirig the earlier submissions 
of the Respondents made in their written statement.- and also the Objection - 

- •,- Petition, the Respondents rely On the following References of the Railways' 
CodaiProvision, Rules and the Case Laws.  

' 	 - 	
- 

(i) - The Service Conduct Rule under Rule 3(i), (ii), (iii), Rule 3(23)(i), 
-. -' 	 and (8) of the Railway Service Conduct RUles 1966. 	- 

The Railway Servants' Discipline and Appeal Rules 1968. 
Rules 602 to 609 of the Indian -Railway Establishment - Code, 

- 	- -• Volume-I. - 	- 
• - - (iv). - RUleS 541(1) & 542 of the Indian Railway Medial Manual, 

Volume-I. • 	• • - 	 • 	• - 
-• 	 - The provisions - under the. said Rules are re-produced ad 

• verbatim: 

Contd....PI8..541(1)... 
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AV 

/ 	
A Railway employee who has been on leave on medical 

certificate shall not be permitted to resume duty till he/she has 
produced a fit certificate or a duty certificate in the prescnbed form' - -, 
from the competent Railway doctor: 
542: Duty certificate :- When a Railway employee who is residing 
either, within or outside the jurisdiction of the Railway doctor and 
who has been under the treatment of a nonRaihay registered 
medical practitioner, presents himself with a certificate from the 
non-Railway registered medical pracitoner, has not complied with 
the rules on the subject, or if'there is any doubt regarding the 
genuineness of the case, for instance, if the submission of the -- -a  
medical certificate is inconsistent with any. known Ilicts, or it -,----_ 
cannot be ascertained whether the medical attendant is registered 
medical practitioner or not, the authorized medical officer, after -."- 

• 	 careful examination, will issue a duty certificate in the pràcnbed 
fonn as given in the annexure XIV. The certificates should be 

• 

fl 	 serially numbered.'. . c 5 
• (v). (2006) 1 SCC 479 UP State Brassware Corporation Ltd and 

another—Vs---Uday Narain Pandey, relevant paras-I 7,27,53.. 
(2001) 1 SCC 73, State Bank of India—VS—Ram ChandraDubey 

- 	& others, relevant para-8. 
(2007) 1 SCC 324, Banshi Dhar—Vs— State of Rajasthan .& 
Another, relevant paras-5,1 1,13. 
(2006) 5 SCC 446, G.M. Tank—vs--State of Gujarat and Others, 
relevant pam-32. 
(2006) 7 SCC 180, U.P.SRTC-VS-Muthu Singh, relevant paras-
15,16,17,18. 

(x) (2006) 1. SCC 589, State of Rajasthan & Another—Vs--Md. Ayub. 
Naz—relevant paras-9, 12,13,16,17,18. . 

() (2006) 5 SCC- North-Eastern Karnataka Rt. Corpn. —Vs-Ashappa. 
Relevant paras-8,9,12. 	. . 	. 

(xii). (2003) 2 SCC 212-A.P. . SRTC & • Another —Vrs-
S.NARSAGOUD—.relevantparas 6,7,8,9. 

ContcL. .P/9..Pmyer... 
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22. IRAYER. 

That in the premises above, the Respondents respectfully pray that the 	> 
0 A. has no ment at all and suffers from hmitalion, Res4udicata, wrong 
representation and the like mfinnities and therefore, does not deserve any 
consideration for payment of "Back-Wages" for the period he remained 
unauthorized, absent and did nOt do any  work for his employment and for the 
period he remained out of employment and for which in none of the Court cases 
filed by the Applicant the Hon'ble Courts/Tribunal made any order and is, 
therefore, the above 0 A liable to be dismissed. 

I 

-VERIFICATION-. 

1, Sn 	Ja'nD S/O, 	aged about.3 years, at 
jresent working as Senior Divisional Personnel Officer, N.F.Railway, Tinsukia, 
do hereby solemnly affirm and state that the  statements made in the paragraphs-2 
to 14 are derived from the records and true to my knowledge and believe them to 
be true and the rest all are my humble and respectful submissions and I have not 
suppressed any material facts, 

And 1 sign this Verification on this V th day of February,2008, at 

DEPONENT.  
Place Guwahatj. ' 	 qft' %70M.'fT 

3r. Divisional, Personnel O5Fi ate.t-.v8. 	
T 	 S .  

N.K lUy. TLNSUKL1 
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Dated, 

TO 
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( I  
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F!ear Old RaUwdy a1th Unit b  
Dicjbo.i Road s  L.Z).Makum SIn. 

	

• J)tht. Dibrucarh,786125. 	 5 ;  

• 	ub 
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It is Been that you have been &nting w.c.f, 

	

iQ.6.0 on round 	iiinesi without atithorityo.r •• 
without producinçj any iedieal certifl o to. 
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DRM(P)ftaI'S Offioc 
Dts 29-8.19919 	0 

Ta 
Shri. Biewanath Baneriee. 	• 
Qefd.t.. Sten• to DME/T8K. 

• 	0/0 Øbri. sudhirCh. Baneriae 	 • 
Near old Bly. Health Unit. Digbi Riad. 

- Makaa Janoti•n 
Dist. 	Tisukia. (A.aai).  

10. 	 •.0 	

•1 	 S 	 ____ 

Subs. 1!eeumption for duty. 

) 

You are absenting from duty unauthorluelY w.e.t 3.6-08 aM 

were requested earlier also to report for duty vide 	ioe 

latter 140. S.B/334 dt. 30-6-88. but you have not joined. 

You an hereby given another chance to resume duty vithi 

• : 	sno, mouth frea the date of isuS thu letter, otherwise actiOn 

• 	per rules will be.takefl against you. 	
0 	 0 

1ea8e acknowledge reOeipt. 
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'FRUE COPY 

Date- 284)1-89 

To DRM (P)u1'SK 

I 	
Sub: Sri Biswauatli Bannerjee. 

Rel: Your Office L. No-ESIBf334 dated 2141-88. 

I. have attended the above named staff at his residence at Makum on 28-
1288. 1 have examined him & [bund him to be suIIring from Hypertension. He is not 
willing to take any aIIopitIuc medune from Rly Health Unit to be referred to 
1-iosp, DI3R1'. He is not in my sick list. This is for your inlonnation please. 
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TRUE COPY 

To, 
The Divisional Mechanical Engineer (C&W) 
N.F. Railway, Tinsukia. 

Sir, 

Sub; - Resumption to duty. 

Ref: - Your letter No. ES-11/334, dt 29-08-91. 

With profound respect and humble submission, I beg to inform you that 
I have received your above letter on 06109/91 wherein your honour have mentioned 
that 1 have not joined duty in spite of your letter of even No, dt. 30/06/88. The reasons 
which had me to the absence have been explained in my defence to the charge sheet 
No. ES/B-334 dt. 06-10-89. You have appointed Enquiry Officer vide your order No. 
ES/B-334 dt. 29/08/91 to enquire into the charge of unauthorised absence against me. 

Homeopathy is a recognized system of treatment practised all over 
India. There is no provision available of Homeopathy treatment in Rly. Hospitals of 
DBRT/TSK/MJN by the duly qualified Homoeopathist who can issue sick certificate. 
Had there been such provision., 1 could have produced sick. cerificateji.uch..earlier, 

Vide your letter tuder reference, you have ordered me to join duty 
within Sept/91. I am also interested to join, my duty, as for non-attending duty I have 
lost monetarily from Sept'88 to Sept/91: @ 1958.00 pm x 37 months = Rs. 72,446/-
excluding annual increments, subsequent ADAS. But some dIscomfort disturbing me. 

In view of above, .1 would request you cordially to inspect me in our 
house along with a Doctor who will examine me in your presence, and you will hear 
him and myself and thereafter form an independent opinion. Your presence is solicited 
because as a disciplinary authority you will decide the matter, for which your 
satisfaction is necessary and moreover on two occasions Rly. Doctors annoyed with 
me for my arguments. 

With regards, 

Dated, Makum Jfl. 	 Yours faithfully On 09/09/91 

Biswanath 'Banneijee 
ComfedL Steno/DME/TSK 

N.F. Railway 
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iI 

• 1)ME (Power) 
NiF. RaUwayIl'S.K 

Sir, 
I have the hOnour to inforni you that I was scheduled to resume duty on 

16/8/83 after availing 15 days C.L. w.e.f. 27/7/83 which was duly sanctioned. 

Unfortunately, I have suffered from blood deccutery on 1/8, 2/8 & 3/8 and from 
5/8/83 to 12/8/83, 1 suffered from hip-pain I could move, but froni 13/8183 the paiii is 

show acute that I cannot move and consequently ADMO/N. F. Railway/MJN 

attended in my house and examined me and advised to take bed-rest. So, I am under 

the treatment of ADMOIMJN w.e.f. 16/8/83, but as I could not move to go to 

Railway 1-lospital to sign the sick-memo, therefore no sick certificate could be 

produced. This isfor your information please, and DME (C & W)/TSK may kindly 

be informed. 

1 have got .169 days LAP in credit. Therefore, sick period may kindly be 

regularized from 16/8/83 till my resumption by grant of LAP, if possible as per 
rules. 

Yours faithfully 
Dated: - MJN 
17/8/83 

Sd/-Biswanath Bancrj cc, 
Confidential Stenographer 

Under DME/TSK 
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N. 

To 	 Annexure.— 9 
DRM (P) rISK 

Sir, 
I have the honour to inform you that I was in Railway sick under 

DMO/TSKIN. F. Railway, from 9/4/86 to 17/6/86. I would therefore, request 

you to kindly regularize my above sick period, by grant of LAP Rly. Medical 

Fit certificate No. 31 dated 18/6/86 issued by DMO/TSK is enclosed 

herewith in original for your record please. 

DAt- One in original. 
Yours faithfully, 

Sd/-Biswanath Banerjee, 
/ 	 S/Cno to DME/TSK 

Dated: - 19/6/86 

o\' 

01 



q 	itL 	,4< 
F R2 	( Lklet 

I 	I 	 c 

VA c. K: 
•o( YVV+- f 	\ 

i1 

• 

-- • 

	 •, 

T •'  "--' 

J/1lf '2k' 

......... 
	7I 	Tf 

•\ 	 '••• 	• 	 • 

• 	 •. 	 • 	 •• 	 • 	••• 

• 	 • 	 • 	 • 

'•-•-•• 	
,• 



• 	 V• 	 J%! V 	 V• 	 .cV 

LAB
22517 	 V 

;ARj_j  186005 

LD TO D!AGNOSIS ) 	 V 	

V 	 V 	 V 	 • 

f 	
fl

Biner 

1V 	VV 

	

L 
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• MODELAE 
1\'TD TO DfAGNOSI ') 

NAME 	
hri.BiSflath Baneree 	 NO. 

	25 

DATE 	
0 

/ 

SARI IXMINI I) 	P ppBDO 

No 	 calCul1S seen in KIJB :rcia. 

Penal outlflO6 are  

Poas 	 normal. 

Bowel gas pattern' j s nor 

:-NO 
radiO_OPPe calculus seen. 
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I  i  01  Assam Medical College Campus 

M; S. Orth, A. I. I, M. S.( Now Delhi) 	 Dibruga,h. 786 002, 

of Orthopaodic Surgery, 	 Phone 

	

brticiarl: 	
22062 (Chimhor) 

In O tlpadc Surgery, A. M. C 

•.LIFE'MEMBER :1. The Indian Orthopaedic Association 	 7. Indian Cancer Society. 
2 The Association of Spine Surgeons of India 	 8 Indian Arthroscopy Society.  
3 World Orthopaedic Concern, 	 9 Indian Red Cross Society 

Association for the Studs' of Application 	 10 I M. A. Academy of Medical Specialities 
and Methodology of ILIZAROV 	 11 ASsociation of Surgeons o( Assiim 
International Union against Tuberculosis. 	 12. Assam Science Society. 
Indian Foot Society, 	 . 

: I) 
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Please donot substitute this proscription. 	 . 
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To: 	• 
Th 	iVLS1 	1y 

TLUkL 

RriZnOL 	 \ 

Sir 	

I 

ith 	 defec C 	humole 	
be to 

du 
;.ivfl 1in 	

for your perUl and kind cnstde- 

state 
ratl.ofl 1)LOth' 

That sir, I aS under sick under kUy.Me 	
ick 

• certifitC 14e.266 
dated 23.11.2L 	

from 2.11.25 t 

•20,ul.2W6 issued y Medical 	
opitl/ 

TK and as given 1it Certt1icat. 
0,2ôô Jated 21.l.26 

giving me 	fit f,o duty v.e.f. 2l.Ul.2U 	
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• tly.M0dic 	authoritY. 	
prior tu 23.1.2005, I c.oUl not come 
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d4924 tt 	
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above quoted Fit Cart icate 
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21.Ol.206 (atuaY) I came to this 
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for $atur'Y' so, 

• I could nt sLgfl the 
attOfldCe 
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• the attehda° register 
øfl 2,Q1Q0& 	
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and 2.2•.26uay) needS t 	
e treat' 

as ofl 
duty by prefXL3 te date f 

reportth on 23•Q.2L 

(ModaY). 	• • • 

• 	• 	• 	Tt sir, 
it is learnt fro' Cadre death 

	ctifl of -' 

PHIA (PerS00/T 	
f 1ov49 nature of lcaV 	

accrued to me - 

C) days, LHAP 

	

	
1 dayS.(beth 'eaVeS prør to 22.11.05) 

eL!S (beth 1eaV5 to be credit 
- 	 •(,• -- 	- 

LAP' 	15 dayS. Lft 

, totl 
LAP 45 •YS ad tot4 LHAP 41 days. 

	Tt'1 3ôdey 

That ir, I pray for reu1ar1r) the 
aooV meflt10' 

sick perLod 	fo1).o 	vth retr PeCtLV effeCt 

Fot 22.11.25 t 3O1l.25 	
doyS into LAP. 

From 
11.25 to 31.12.2W5 31 days into LAP 

roin 

 

) 	
to 2Q.O1.2 	

2U d48 into LUAP 	-. 

• 	
• 	:'- 	:.' •

Uf 	A
• 	-• 

- 	
S 	

• 

S 	 • • 	
ro a 5 	 yours • 	•• 	

faithfully; 
•'vith 

	• • 	
I. fl 

S 	 • 	

.• 	 I 
-. 	- 	

• : 	 • 	 • 	

• 	 / 	
S. 

üated 	24.Ul.26 	

(tsafla1 OnOrJe) 

•ic
jjA 	

(.u. 

	

• 	• 	
(&L4 	 • 	•• 	• 	

• 	Iij 

• 	 .• 	 • 	 S 	

• / 	 - 

.•-' 	

t••'•' 	

•5554 

:. 	

. 



V.  

L 	'7- 

N,F,RaIIW8Y 
Office of the. 

Divi. R1y. Manager (Mech) 
Tmsuka. 

Dt. 	/06/04. 
190. ME!1-G (Staff) 

To, 
DRM (PSK 
N.F.RailWaY. 

Sub:- Resumption of duty. 
Ref:Y011t letter No.ES-B1334 dt.d. 25.05.04. 

ks per your letter referred above Shr BiSw 	Banaliec, 

E/TSK has resumed this office on 27.05.2004. 
C/Steno to Sr.DM  

This is for your informatiofl please. 

For DRM(M)IT 

Copy to:- OS(P)/EM1Bl11  for yoir informatiOn. 

Id / " I  

/ 
For DRM(M)/T 
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To 
The General Manager, 
N. F. Railway, Maligaon 
Guwahati— ii (Assam). 

0 
Annexure - 19 

(Through proper channel) 

Sir, 

With profound respect and humble submission I beg to state a following 

few lines for your perusal and sympathetic consideration please, for which I beg 

apology for intruding, upon your valuable time. 

That Sir, I requested Sr. DME (power)/N.F. RailwayiTinsukia for a 
Railway sick memo vide my application dt. 10/2/93 (copy enclosed as Annexure - 
A). As no Rly sick memo has been .receive4, therefOre, I met Sr. DM0! In 

charge/N.F. 'RailwayiFinsukia on 24/2/93 and shown him DRM (P)IN:F. Railway 
mnsukia's letter No ES/B - 334 dt. 18/11/88 (copy enclôsed:as. Amiexure - B) 
Sr. DM0/IC did not exami,.e me, for which be wrote letter to DRM (P)iTSKvid:e 

his letter no. H/93fSK di. 24/2193.'(copy enclOsed, as Anriexure - Q. On 21f2/91 
I met.Sr. DME (Power)./ TSK at about 130PM in his chamber and told him that I 
require a railway sick memo andthat Sr. DM0/ICdid notexamine itlé and that Sr 
DM0/IC has..'writtcn letter to DIM (P)JTSK. During:discussion. with. Sr 'DME 
(Power), inter-alia told me that he will :.be guided by rules, for which according to 

him there is Personal 'Branch to guide him with rules, and if rules perrnit,fthén he 
may issuemesick memo. As no Rly. Sick memo hasbeenrecéived by me,1 mad. 
application to Divisional Railway Mãnager/Tinsukia vide my application dt. 
12/3193 (copy enclosed as Annexure - 'D) requesting him to look. into the matter 
sympathetically so that Personal Branch.give:rulings to Sr. DME (po'wer)/TSK. 

That Sir, it is nOw 51 lays: already elapsed since '10/2/93 (the date of my 
application asking for Rly. Sick memo) to 2/4/93 (the date of writing this letter), 

a)" Neither I have received Ri; Sick memo. 

Nor received letter from Sr. DME (Power)ITSK stating that Railway sick 
memo cannot be issued, quoting the relevant provisions of rules, if any 
fUrnished by Personnel Branch as desired by Sr. DME (Power)ITSK, 
Nor received copy of letter, if issued by DRM (P)iTSK addressed to me 
with 'copy, to Sr. DM0 (In ' charge)ITSK directing me 'for medical 
examination in response to Sr. DM0 (In charge)/TSK's letter no. 
HI93ITSK5.dt;24/2/93. . 	 c( 

c..$ 	 Contd ....... P-2 



That Sir; in view of circumstances mentioned above, I would request your 
magnanimity to look into the matter Sympathetically so that I may get a Railway 
siók memo, as.! am feeling troubles which are required to be checked up so that.! 

may obtain DFC, as I am always cherishing desire to resume duty and fojh 
act of your kin ness I shall remain ever grateful to you. 

With regards, 
Yours faithfully, 

Enclo: - As above 
Dated.: - 214/1993 

Sd/- Biswanath BaHerjee, 
Confidential Stenographer, 

(]fficeof the DRM (Mechanical), 
N. F. Railway, Tinsukia 
- Sri:Sudhir Ch. ..Banerjee. 

Makum.Junction,, Digboi Road, 
Near Assáni Sakitya• Bhawan 

Makum JunctiOn, Assam 
1in - 786110 
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3. 	The P4 Adzn%took aotnoo of my sickness vo D,R.H. ()' e 
'atter No 	1S4M334, datod 113u.11.1988 by which LdVtoed me to report.to  
M*t044JN or 040/rSK for metlio&. øxuLnatL 	( copy onolceod) • 	The eaid 
letter was race ivect by me on 20.42-6 	Tho ADO/43N medtoa11y ezmnfned 
me at our residence on 28-12.48 in rarenco to afzraaatd letter end 

• 	fmd me aickneso In b didttan evnditt. 	lb did not provtcb) or 	rrenge 
proper modtoai atiendnce and trectcanit to ma; ratinr gave 	merely a 
prescription dt. 2B..12-'88 • I recueeted the A4O,41JN to tasue meLa  nye 
medical certtftote clearly dof 	4)tature of the tUnsee 	d the 
period for whtoh,Vas 3.t1a3.j to be eepal)e to perform my duties SD that 

/ I oo 	 to my ocntro33.ing officer; 
/ 	but the AUIO told me that be wcu3d eubnit his medical. exwtnat1rn report 

•:letter, and that is W)y the ADMO,443N did not give Mr-i medical. certUicate 1 . 
to 	fi1$O h'3 ta1it me that 

use 	 py 
oeeortptl.on to enclosed hercwLth 	It was ,en cnl.y tbrogh wi't- 
tter* statnertt dated 2.2.20Q3 of RiV with which mmexed MIO,4(N'a latter 
Uo, PATfl439  dt. 28-1- 0 9 adc'eued to IR14 (p)frc (copy enoloesd) in 

. 	1. vbIh ATh40 certified my etokneee ; but hio letter contains afterse remarks 
against me, and 'eu1i edvoree remarks were never ooimziI3ated to .me end I 
had not been given reasonable ojortufltt4r In the Interest of natural jun.. 
tice end for tin sake of justice, eutty and good conscience to' 4Lnd 

• the adverse 	nark& 	I never told the AU40 that Iwas not WWiflg totak,' 
i 	auópathiu medicine fron R3$ Ual.th lMt or to be r.fbrrea 	 NWEP  

lbepLtaVDIIlTl SOp A1})'s a resald 2eti4ontaitie two aspects - one 	s 
peat was about oerttf'Ing of my sickness by him which in tteslf medical 
aertificeta In substance end the other aepeot was aboUt his adverse remarkl 
against me which I do not aoept. 	ftex IIAVthg taken his prescribed medi- 

• •' olno I again deputed mOaengGr to him atMJU Rly. IbaithUlit cn11"1-'89 
s3.wtth h. 14/ 	ont to 14n as Doctor's fees with tin request' to e 

• 	. mIne.me further 	t bc 	lb told tln'meeeenger to got me checked up by 

• 	private doctor and returned the Doctor'. tees. 

• 	4 	Copy ot 1Z" D.N,Chetta'e medical certificate dt 	11149 end copies 

• of his prescriptions dathd4.1,1.49, 27-149 end 21.10.69 Sr. enloeod ' 

5,. 

	

06ff  of ft1 B.Sen 1 e medical crtttIAate dt. 6.0-90 and ooplae of his 
proortptIons dt'. 3490 and 74.90 are enoloaed bere4Lt1i 

Oontdi... 3 



• 	 . 

vi' 

t16 0 

6. or of J. B,Sxita Wodioa.l certificate dat 28-12-03 gdoopLos 
Of his prescriptions dated 284.'90 end 25 - 12"93  are enclosed herewLtI, 

• 7 . 0°IC' 	• 	 oerttftOat dated 28-691 end copy 

of his prescription dathd 1-4-91 ave enclosed herewLth 

Lr. U.1.S1ngW3 IohLst oartiftcate dates 17.9-92 and 
of  his jeeortption alonguith copy o f my application. dt. 184-1992 

are unclosed herith $ In my applicatLoa I h ad requested  to direct to 

to W. medical  authei'Lty for pat11091041 Laveatigatico. to enable ma to 

obtain. DFGi I had been ti1ofl interview ci 19.92by R .H .  (C & W), Sr 

• . UF (Power)flSK and the URUUT offta' ( 	Sri. 	 .t 

po/I/U) end they fbund me fit and I Wes hJ14 up for D1 orqutry In re-

forenoe Va .  iusjor pneltj aberg.sl5et Nóa Bs.8/334, di. 6-10-179, for i.l-

eged utentheitae4 absence we.f a 18-6.68 and the 1lB. eUtry. was ln]4 on 

• 284.92 Inwbtoh nutry I ettended1. The Waquiry officer rAnitted his 

D .tuI:y report dated 29-9-92 to the Visa ipllntiy auttortty In October 

1992 ;but I was not supplied 'vI.tb copy of E Viir3r *ffio er's DAR enutry 
• report aith DtsLpIiA8I1 entLCLtT'e order 	tiLing of O.A.N 

• 99 of 1994 tt the Uen'bls C.T./GuwahattBOn0h an 205-199I. 8o,tho 

	

• pex'Led froa 289..92 to 2O-1994 was 0pent on. soccuit of DAft 	uLry pro- 

ccecu.ngs end after the D1t enquiry Ild on 28.9092 I, weB nt directed to 

R3 medical entherttr for patlz1xical investigation fcr o'g DJ•O• 

9 . 	 • 	 • 	 • 	 . I was jbj15Ag paini3'OUh)43 in 3izAbb- urel roton and 

aaal ttCublea. Ioal Dr. B.1Jfl wcoatic'i on 94-93 wbo attended me end 

'he &v1se1 iie ibr further irivutigattci and 	ti 	by tbopoed' 

goon9 Nouro azrijeuz end 1NT apeoil.L8tI (bpy of his oert$1eat4t 

93 is  enaled herOWttI As I was wLthe.tt seJ.avr Income tor.yGs, .aott 
such troant 	• 

io on 10.20939 I reqwotftd fr .tc3ue of Itai3YeY Slak Merno (cow enolo-
But I w03  not tsuo&wtth 13 Stok ,)no, till. filing of OJ.. 99fl4 

in Ucn'bla C.T./GtWahatt 4u to DAR riqutrr 	edIngi.Indlng Tt oth 

elternattvI atten4d beLre 	DMO/ta/fSK ai 24-.93 n the strength 

of t1Q4(P)fl3C'e tier No r rs.8/334 dt. 18 -11-88 in. refbràtoe to which 

*iOAIJ lI a?Gey olwsnlrked me at o1U roal4ence atMrk 	. 	28.42i 

88 as montLoned on pera3 abe fttt . 	 L*40/LOflSK 414 not exsnLi me 

he 3avnt from me that there wan dL.3LpI.flaZ7 FOOeOdtflB egalnet me 

DMt enquiry  1"14 on 2e-992, linquby officer eubnttto4 his report toDis-

eLpitnc7 tt1itt7 in Oct. 92 8 Rly.814 Muo aaked for on 10-93 bed 

not been Losuad to m Ilcuever, 5r 40/b/rStC tued his Nor. 

W9128c dt. 24-2-93 to L114 () /]SI( with the request to issue a fresh 

letter (copy enclosed) 

11 • Ti eaftmr, I bed been 5utjnttting epil.tOattO1e. ftom time to.tilfle 

	

to author1.ttea ti4filing o  f O.A %/94 in Hon 	ni 

20:.5.94 requaet1ng for issue. of ii]1y'. Sick Name; but 	Sick110m0 was 

- W-W~  !7~nw- 



LL!L 
	 ti. 

• - 	 flo tajuoci to aie -tiil filing of O.k. 99/94 due to dtB3LpiAZ7 'uee- 

d .ng j i hene the dthoLp].ina'1 prooeadlnge ( Lae. ma.j' penalty charge-

• 	 e)e N&. s.a/334 dt. 6..1089 , OQGOdt e øf D encuLry yi1ii ci 23-9- 

• 	•• 	 aqjitxy Off bar'. D 	tq1ry report dt. 9s92 cAd the DthOiplinUZ'y 
92, 
auth'tt*' a 	?aed ca ti ewLui1 rort 	main iata it team 

duiSng uaue o.. q)/9. copuv of y atLoia dt. iz.-93, 

2*4m2.3j 29493. i-93, 22.J3, 28.l2a3 ( 2 a iliOaU11e) .ud uoptee 

of two X4ay rorte reutjtin £r Lt31Of U2f. i1 Mouo, itiutttecL t 

till fLLIxi3 of O.A. 99/94, an eo.oed 	Mth'. 
eutbor 
12. Prtar to filing 0 f O.k. 99/94 ai 20--% I gt obeoked up by other 

• 	 Dootoa Th!Ug11 I took tbeLr rnidtc1ne, btpZ'OP Attbc' lnveetl4attaA °  
touto flOt1arOLO 	

0 

- wttheut gLai7 bOc4Te f ycare4 corLea of fiowbg ito. 

doowmta ta enol,vod be4W1tb. 

a) Oty of le. 8.0. Jant rnettoal W66tig eLtjM
d% 443 jj 

.rto).oeed , be fcRv4 no 	alitY4 lb estteed to got dcne 

• 	 • td 	 O)ptOS of 	tF report, h 	g1cA report, urine 	• 

n4 .to:L retort dt. 5-5-93. X4tay repci't of •P,MbdGft dt. 5.53 are 

• 	 •no3oeed 1iOWtt11J. 	 D..PatCVbZ'Y for ebb opft%tut 
U. referred ue to zr'  

d.ivth&& 

•• 	• 	• b) 	p? of 	. n.NjatoWy1.J 	orLp. 

	

c) Goj"al of Asum iedbca. 	LoO . )toapttol, Dibrug  

3Ggy £k*tt.'t
etcioccd bMtth. 

• 	d) (bpy f '. fl • 4 s UUdt'Z pr -93 is  .A3lO3d 

lwtt 	Il oInei tb& ob3a tuq bo 	 tfn vartooe10 oa. 

tho ba3k s tde of U prortptte 

• 	 • a)q of rr. 5atj&3yotL Dutta'C pcort.PttOat. 10--9! is 	k 
atolosed. lb irote ItlB (Ia) etnuattiss on the bz1c of the proeortptløn. 

) Qy of 	Sb6tAU Ltit?'O retrtpttCI dt. 13.'83 Is 

• 	

• 	 I 	- 

• • 	 plbi of X.isy report of Ia/B opine as per advLco of Ji40t/D11tT ,*td oo 

• 	 of X4IaV report of pN.S. 	pUL' VLO() of W. BfttyS3yr0tL Dutta  

encloaod vtth my ep).toattOQ dt 21293o 	• 	• 

6m 
• 	 •• 	• 

- 	 ••• 	

-- 	 I_i 



\\ 9C  

: 

on  

13 	T 	

at 	
O. 

99/9k' 

 
T. d 	

ort 

eoy ot 	
vth j 	

. 31O5 

14. 	

all 	
ty 

Uld 

rog 

SUM 

futtbL 31 

$ 
11 

U' 

U 



I i v  

c V  

Before the Central Administrative Trihunai:GUWahati Bench 

O.A. No. 33/2006 

B.N. Banerjee 

- vs - 

Union of India (N.F.Rly.) 

SYNOPSIS 

The applicant is working as a confidential 

stenographer in the office of DRM (M) N.F.RIy, 

.-Tinsukia since 22.7.72. During the period from 31.5.88 

jr. 6.88he applicant was sick and remained absent 

with prior app1ication. ADMO/MNJ although examined 
the applicant in his residence but did not issue medical 
fitness certificate for resumption of duty. 

On 6.10.88 a major charge sheet was issued 

imputing unauthorised absence from 19.6.8 against 

/ which the applicant submitted defence statement but 

enquiry officer was appointed on. 29.8.91 i.e. after about 

3 years of issuing charge sheet. 
On 28.9.92 a summary enquiry was held in 

C) violation of DA Rule, 1968 but no enquiry report was 

supplied nor any action was taken on the other hand 

salary of the applicant was stopped since the month of 
ii 

iufr 1988. 
The applicant filed O.A. 99194 wherein the 

II order-dated 8.8.95 this Hon'ble Tribunal directed the 
authority to consider the case of the applicant. 



	

IA 	 2 
A 

Thereafter DMEITSK appointed a Board of Enquiry to 

hold fresh DRA. 	 1 JO( 	b1t 

PC 

	

	
On 19.3.97 applicant filed O.A.60/97 inter- 

alia praying to allow the petitioner to rurne duty as 6v because during the period 1993 to 1998 several 

representations were given to the Railway Authority for 

issuing medical fitness certificate without which the 

applicant could not resume duty. 

On 4.2.2000 Ffon'ble Tribunal in O.A. 60f97 

directed the respondent to consider the representation of - 

the applicant within 3 months. 

DME/TSK as disciplinary authority by order-

dated 126.2000 imposed penalty of removal from 

,vic Against this order applicant preferred in _  
appeal. The appellate authority by order-dated 9.12.2000 

modified the punishment reducing the applicant to 

lowest stage of pay with a. condition to produce with 
-- -- 	----- -- 	 - 

medical certificate for the whole period. The applicant 
& 	 . 	

.- - ------- 

preferred a revision petition to the appropriate 

authority, which was not disposed of for long. 

At this stage the applicant filed 290/2002 

	

to K 	')...which was finally disposed of on 27 .2.04. The Hon'ble 
' 	-Tribunal disposed of the O.A. 290/2002 with the 

	

70, 	 ---- - dection to the applicant to produce all his relevant 

certificate only for the period from 1988 tilE filing 

O.A. 99194 and the respondents to take a decision within 
one month. 

The Hon'ble Tribunal further directed that, 

thereafter the applicant would be allowed to resume 



3 

duty and the intervening period would he decided as per 

observations made above etc. 
-vide Annexure-'L' at page 42 & 43 

On 18.3.04 representation made by the 
applicant to the DRM (M) with the relevant documents 

as directed by the Hon'ble Tribunal. 
-vide Annexure-'M' at pane 44-48 

On 25.5.04, the applicant resumed duty on 

receipt of duty fit certificate from CMSIDBRT dated 

23. 4. 04. 
-vide Annexure-N' page-49 

Submissions 

The Respondent authority although allowed. 
the applicant to resume duty on 26.5.04 but no 

consideration has been made regarding past dues w.e.f. 

AL%U& 1988 till 25.5.04 ;  

The applicant was sick from 31.5.88 to 2.6.88 

when he remained, absent submitting leave application 
but he could not resume duty as medical fitness 
certificate was not issued to him by the appropriate 

- 

authority and thereby he was restrained to resutne duty; 
on the other hand his salary was stopped without putting 
the applicant under suspension thus this condition was 

continuing for about 12 years during that period 

although a DRA enquiry was held in violation of the 

Rules but the matter was kept in abeyance till 2002 and 
only after the order of this Hon'ble Tribunal the 
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A 

disciplinary authority imposed penalty by order dated 

12.6.2000 and the appellate authority by 9.12.2000 

mdified the punishment to lowest stage of pay with the 

absurd condition of producing medical certificate of last -- 

112years which was not
Ir 

was sick for 2 month only in 1988. However the 

	

- 	 -- 	 -- 

	

Hon'b1e Tribunal was kind enough to 	ethesa4 

absurd condition and asked the applicant to produce 

	

- - 	-- 	 - 	- 	j 
medical papers upto 1994 only.. - 

Under the iforesaid position the authority by 
their action forced the applicant to remain out of duty 
without any pay for about 12 years during which period 
the applicant was not gainfully employed in any job 

which also he cannot. 

	

(iv). 	The applicant is entitled to full back wages 

with all increments and revision of pay scale, as there 

was no fault on his part under FR 54-A & B. 

Vide grounds for relief at yara 5.1 to 5.10 

Decision & Law 

FRS4A&B 

AIR 1991 SC 1490 

1994 (Supple-3) 5CC 671 

1998 (1) GLJ 336 

2006 (4) SCC 733 

AIR 2006 SC 2304 
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aMAHATI BNC1-T 

Qrigina1*pi.tcatiOn.N9. 	 I 

Ne of the Applicant 
aespondaits:.-Union of.  India & Ors. 

c No. of Appileant (S) : 
2: Is the appiicatOn is the, proper form:-. YesJN 

whether name & description.afld address of the all the papers boen 

furnished in cause title -. Yes 
Has the,  applicatioh been duly signed and verified 

Have the oopies duly signed :-. Yes /7. 
6, Have suff1eint number of copies 	the application been filed 

7 Whether all the annoXUre 	t$• O £p1eaded  

e. Whether 6lth tansattOfl of duooments in the Langüage-. Ys/N 

ya 9•1 	S the application is in time :-. 

io, as the Vokatlatnama/M0m0 of appoarnce /AuthorisatiOfl is 

11. Is the application by IPfor 
12.Has the application is maitanable : Yes *No, 
13. Has the Impugned order original duly attcstd been filed-. 

Has .thO legible copies of the annexure duly attested fi1edfte5/ 

Has thb Index of the ducoments been filed allavail3blG  

Has the required number Of envoloped bearing full ad4resS of the 
rospondants been filed-. Ye/)I 
Has the declatatiOfl as ouir by item 7 of the forrn:YeSiN 

hether the relief sough for arises out of th inglO YesL -N 

Thether interim relief is prayed for :-. Yes,N 
206 Is case f diondonation of delay is filed is it Suppotted 

21 	M1h:ether this Case can be heard by Single Bench3&tSt0n 

22. ,  hny other pointd - 
23. Result of the Scrutiny wtth jn.tial 	the scrutiny .erk 

4 

SEI OFFIR() 	 S 	DEPJTY EGISTR 



INDEX 

Particulars Annexure 	Page no. 
Application &. Verification - 
Certificate of Appreciation 

dated 29.7.85. A 
Letter dated 18.11.88 IssUed 

by the D R M (P). Tinsukia. 19. 

Charge sheet. dated 6.10.89 C 20- 2.2 

Defence statement submitted 

by applicant on 3.11.89 D 23 - 
Order dated 2.12.96 appointing 

Board of Enquiry. E 2 
Letter dated 10.12.96 

regarding DAR, enquiry. F 
Judgment & order dated 

4.2.2000 passed in O.A 60197 G 
Order datedl5.3.2000 pass by 
Hon'ble High Court in 

W.P (C 	1166/2000 H - 
Order dated 12.6.2000 of 

DME, Tinsukia. I 

SI. No 

 

 

 

4- 
S 

7 

M. 

¼. •1 

ell  

flvE TRIBUNAL 
-- 

O.A. No. 	/2006 

Shri Biswanath Banerjee 	.• Applicant 
-Versus- 

Union of India 

Represented by the General Manager 

N.F. Railway, Maligaon & Ors. 

-. Respondents 

• j 
2.-EB 

IN THE 
- t,. vjt 8CflC 



 rdet dated 7.12.2000 

Of DRM (P) Tinsukia. 
J N.F. Ri1way. 

 Order dated 22.1.2001 

Of DRM (1') Tinsukia, 

N.F Railway 	 K L1 

 Order dated 27.2.04 passed 
L11- 2i3. 

By CAT in O.A. 290/2002 	L 

 Applicant's representation 

Dated 18.3.04 	 M LI 

 Order dated 25.5.04 

For resumption of duty. 	N 9 

Filed by: 

Advocafre ?' 



j1It 
I 

IN THE CENTRAL ADMINISTRATIVE TRIBUNAL 

GUWAHATI: BENCH 

(An application Under Section 19 of the Administrative 

Tribunal Act, 1985) 

O.A. No. 	/2005 

intlie Matter of 

Shri Biswanath. Banerjee, 
Sb. Late Sudhir Chantha Banerjec, 

Makuin Junction, Digboi Road, 

P.O. Makum Junction, 
Dist. Tinsukia, (Assarn) 
Pin-786 170 

Applicant 

- Ver slis - 

Union of India, 
Represented by the General Manager, 
N.F. Railway, Maligaon, 
Guwahati-7$ 1011. 

The Divisional Railway Manager, 
N.F. Railway, Tinsukia, 
P.O. Tinsukia-786125. 

The Sr. Divisional Mechanical Engineer, 
N.F. Railway, Tinsukia, 
P.O. Tinsukia, Pin-78125. 



I 

4. The Divisional Railway Manager(perSOnaI) 

N.F. Railway, 
P.O. Tinsukia, 

- . - Respondents 

Details of Applicat 

1. 	Particulars of the order against which the Application is 

made: 

a) 	The application is directed against the illegal and 

arbitrary action of the respondents in not granting backwages 

to the applicant for the period 1988 till resumption of dUty in 
View of the order dated 272.04 passed by the Central 

Administrative Tribunal, Guwahait Bench, Guwahati in O.A.. 

no. 290102. 

Jurisdiction: 
The applicant declares that the subject matter of the 

application is within the jurisdiction of this Hon'ble Tribunal. 

Limitation: 
The applicant declares that the application is not 

time barred and well within the period of limitation. 

Facts of the Case: 

4.1 	That the applicant is a citizen of India and permanent 

resident of Makurn. Junction Town, District of Tinsukia in the 
State. of Assam and as, such he is entitled to all the rights and 
privileges guaranteed under the Constitution of India and the 

laws framed there under. 

4.2. 	That the applicant is an employee of N.F. Railway, 

appointed on 22.7.72 as a stenographer and posted under the 
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Works Manager, N.F. Railway, Mechanical Workshop, 
Dibrugarh. The applicant in the same capacity was transferred 
to Tinsukia. He got promotion as confidential stenographer and 
was posted in the office of the DRM (Mechanical) N.F. 

Railway, Tinsukia, w.e.f. 8.8.80 vide order-dated 7.8.80. The 
applicant was confirmed in service w.e.f. 1.1.82. 

	

4.3 	That the applicant while functioning as confidential 
stenographer had to work under DME (carriage & wagon) and 

also under DME (Power) and other officers including DRM, 
Tinsukia as and when assigned, consequent, to which your 
humble applicant had to discharge heavy work load 
continuously for hours together even after schedule office 
hours. Inspite all physical and mental strain the applicant was 
discharging his duties very diligently and sincerely without 
consideration for his comfort and health for which he got 
admiration of the officers. The applicant for his thitious, 
sincerely and hard work received certificates of appreciation 
from the than DRM. N.F. Railway, Tinsukia dated 29.7.85. 

A copy of the certificate-dated 29.7.85 is 
filed hereto and marked as Annexure -'A 3 . 

	

4.4 	That the heavy work load as confidential steno for 
many years cast.e.d bad effect on the health of the applicaiit as a 
result of which various complicacies and diseases raised their 
heads viz; hypertension, vertigo imfiamation, burning pain in 
the abdomen, backaches etc. since July, 1986. The applicant 
also had to undergo appendix operation at Dihrugarh, Railway 
Hospital on 14.5.86. 

4.5 That when the cumulative effect of various ailment 
brought down the applicant into bed ridden condition then 

1Llv*4 1f4L 
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under compelling circumstances he remained absent from duty 

after 30.5.88 on medical ground and submitted LIAP from 
31.5.88 to 2.6.88 and there after also he had been applying for 
leave in peace meal to DRM, (Mech), Tinsukia in the following 
manner: 

Applied for LHAP on or about 6.6.88 for leave from 
3.6.88 to 17.6.88. 

Application dated 23.6.88 for leave from 18.6.88 to 
24.6.88. 

C) 	Application dated 6.7.88 for leave from 25.6.88. 

The applicant being in bd ridden condition 
submitted all the applications through messenger and so after 
2/3 days of sending last lea'e application he could learn that 
his prayer for leave was not sanctioned. 

4.6 	That on 20.12.88 the applicant had received the letter 
dated 18.11.88 from the DRM(P), Tinsukia under the subject: 

unauthorised absence and contended inter-alia follows:- "It is 
seen you have been absenting w.e.f. 18.6.88 on the ground of 
illness without producing any medical certificate, so you are 
advised to report to ADMO/MJN or DMO/TSK for medical 
examination. 

A copy of the letter dated 18.11.88 is filed 

hereto and marked as An.nexure-B. 

4.7 	That the respondent authority instead of providing 
proper medical treatment to the ailing applicant opted to issue 

a charge sheet dated 6.10.89 on the purported charge of 
unauthorized absence from 18.6.88. The applicant on receipt of 

11 



5 

c 

the charge sheet submitted his defence statement vide letter 
dated 3.11.89 denying the charge. 

A copy of the charge sheet dated 6.10.89 

and defence sth.tement dated 3.11-89 are 
filed hereto and marked as A.nnexure- C & 
D respectively. 

4.8 	That in the meantime the salary of the petitioner was 
stopped without any valid reason. It is pertinent to mention 
that the applicant was neither suspended nor he was allowed to 

resume duty. In such a position after a long gap by letter dated 
4.9.92 the Enquiry Officer so appointed by the department 
informed the applicant that the DAR enquiry would be held on 

28.9.92 in his chamber at 10 hours and the applicant personally 

appeared before the Enquiry Officer. When the enquiry was 
held it was held in a summary manner without following 

procedures as required under the Rules and principles of 
natural justice. 

It is note worthy that the enquiry report was not 
supplied to the applicant prejudicing him to represent against 
the enquiry report dated 29.9.92. Thereby, the respondents 
have committed gross irregularity and violation of the rule 12 
of the DAR rules. 

After conclusion of the purported BAR enquiry no 
further 	action was taken and the position of the 	applicant 
remained uncertain. 

4.9 	That under the aforesaid circumstances the applicant 
had preferred the O.A. no. 99/94 before the CAT Guwahati on 
20.5.94 contending inter-alia that he had been suffering from 

.p 
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various ailment since the month of May, 1988 and getting no 
result in allopathic treatment the applicant resorted to 

homeopathic treatment whereby he got good result. But, the 

railway authority did not sanction leave on the ground that 

homeopathic treatment was not recognized under the Railway 
Rules and circulars. Further, grievance raised about non-

receipt of copy of EQ's DAR enquiry report dt. 29.9.1992 etc. 
etc. The applicant in O.A. 99194 sought reliefs namely, 

To provide adequate and effective medical treatment etc. 

To regularize the period of absence from 3.6.1988 till his 
resumption to duty treating the period on leave. 

4.10. 	That the Hon'ble Tribunal while disposing of the 
O.A. no. 99194 vide order dated 8.8.95 was pleased to observe 
that applicant was not terminated from service at any point of 

time nor the disciplinary enquiry iesulted in any order adverse 

to the applicant and while holding so, the Tribunal came to the 
conclusion as follows:- 

in the peculiar situation where he is neither on duty 
nor his services are terminated what the respondents should do 
or the applicant should do is a matter for those parties to 
consider". 

4.11 	That thereafter surprisingly the DME, N.F. Railway, 
Tinsukia i.e. Disciplinary Authority vide order dated 2.12.96 
appointed a Board of enquiry to hold fresh DAR, enquiry 
denovo against the applicant and it was also clarified by him 
by his subsequent letter dated 10.12.96 that DAR, enquiry 
would be held in reference to the charge sheet dated 6.10.89 
which meant second time enquiry de novo on the same charge. 

_f _4.) 	dtk 	% 	jLQ. 
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Copies of the order dated 2.12.96 & 
10.12.96 are filed hereto and marked as 

A.nnexure-E & F respectively. 

4.12 	That at this juncture your humble applicant again 

approached this Hon'ble Tribunal and filed the O.A. 110. 60/97 

on 19.3.97 seeking relief for quashing the annexures 7 & 8 

letters and further to allow him to resume duty, to ti-eat the 

period from 18.688 as on duty and other consequential 

benefits. 

4.13 	That while 60/97 was pending adjudication DR.M (P), 

Tinsukia, vide letter dated 1.7.97 communicated cancellation of 
the Board of Enquiry, dated 2.12.96. The DRM (P) in his letter 

dated 1.7.97 made the observation to the effect that before 

finalizing the case an opportunity should be given to Sri B.N. 
Banerjee, confidential steno to represent within 15 days as to 

why he could not be taken up for misconduct remaining 
unauthorized absent from duty w.e.f. 9.7.88 with violation, of 

Rule 3(1),, (ii). & (iii) of Railway service conduct Rule. 

4.14 	That the OA. no. 60/97 was finally disposed of on 

4.2.2002 upon hearing both sides and while disposing of the 
O.A. no. 60/97 the Hon'ble Tribunal held that from the letter 

dated 1.7.97 It appears that the Disciplinary Authority came to 

the conclusion that the disciplinary proceeding initiated against 
the applicant was defect.ive However, the authority 
contemplated a fresh proceeding and for the purpose the 
applicant, wasgiven an opportunity to prefer a writ.t.en brief 
within 15 days for consideration tefore finalizing the 
disciplinary proceeding. It appears that the question before the 

disciplinary authority was that whether the applicant could be 

charged for unauthorized absence from duty after expiry of the 
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period of leave applied for and ultimately directed the 
applicant to submit a representation to the competent authority 
within a period of one month from the date of receipt of the 
order and the respondents shall communicate a speaking order 
within a period of 3 months. 

A copy of the judgment and order dated 
4.2.2000 passed in OA. no. 60197 is filed 
hereto and marked as Annexure-G. 

4.15 	That thereafter the applicant preferred W.P.(C) No. 

1166/2000 before the Hon'ble High Court assailing the 

aforesaid order of the Tribunal passed in O.A.60/97. The 

Hon'ble High Court vide order dated 15.3.2000 upheld the 
findings of the Hon'ble Tribunal and directed the applicant to 

make representation before the Railway authority within a 
period of 3 weeks and further directed the authorities to 
finalise the proceedings within 6 weeks of submission of the 
representation by the applicant. 

A copy of the order-dated 15.3.2000 	is 
filed hereto and marked as Annexure-ff. 

4.16 	That as per direction of the Hon'ble High Court your 
humble applicant subrnitt.ed his representation dated 17.4.2000 

• 	 before the respondent authority. On such representation being 
• 	 made the authority did not take into consideration the various 

contentions made in the representation and passed a non-
speaking order dated 12.6.2000 holding that the applicant was 
not at all willing to abide by the Railway Rules, and lawful 
instructions of the aufhorit.y thereby violating the Railway 

Service Rules, 3(1), (ii), & (iii) of 1996 and hence came to the 
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conclusion in terms of Rule 381 (6) R.I. and 5(10) R.I. and 
imposed the penalty of removed from service w.e.f. 12.62000. 

A copy of the o'rder dated 12.6.2000 is 

filed hereto and marked as Annexure-I 

	

4.17 	That the applicant being aggrieved by the removal 
order preferred an appeal dated 1.8.2000 to the DRM, N.F., 

Railway, Tinsukia, ..who is the appellate authority. The 
applicant in the memo of appeal prayed for setting aside the 
order of removal and to allow the applicant to resume duty. 

The appellate authority by order-dated 7.12.2000 
modified the order of punishment by reduction to the lowest 

stage in applicant's present pay scale with adverse future 
effect. Further, the DRM (P). Tinsukia, who communicated 
appellate authority's order in his letter no. ESB/334 dated 

7.12.2000 and in its said letter advised the applicant to report 

to the office within 15 days from the receipt of the letter with 
proper medical certificate covering the period. 

A copy of the order-dated 7.12.2000 is 
filed hereto and marked as Annexure-j. 

	

4.18. 	That the applicant begs to state that the order of 
appellate authority does not contain the period for which the 
applicant has been asked to produce. the medical certificate, 
which shows that how whimsically and with pie-conceived 
mind the appellate authority gave its findings. Under, such 
circumstances the applicant, made a representation on 16.1.2001 
before the appellate authority seeking speaking order/ 
clarification of the order dated 7.12.2009. 

Va-4 
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4.19 	That after receipt of the representation DRM (P), 
communicated the order dated 22.1.2000 directing the applicant 
to 	report to the 	office within 	15 days with proper medjcal 
certificate covering the period etc. and it was added that if the 

applicant would 	not report for 	duty within 15 	days with 
medical certificates covering the period as per direction it will 
be presumed that the applicant is not willing to report for duty 
and the order of penalty as passed by the disciplinary authority 
would hold good. 

A copy of the order-dated 22.1.2001 is 

filed heret.o and marked as Annexure-K. 

4.20 	That the applicant remained aggrieved preferred a 
Revision application dated 8.3.2001 before the General 
Manager, N.F. Railway, Maiigaon, but that revision application 
was never disposed of 

4.21 	That setting thus, the applicant preferred the original 
application no. 29012002 before the Central Administrative 
Tribunal, Guwahati Bench, seeking the following reliefs. 

Setting aside the order of the respondent no.2 the 
Appellate Authorify issued under no. ES-B1334 dated 7.12.2000 

and the order no. ES-B1334 dated 22.1.2001; and the order of 
removal from service dated 12.6.2000 passed by the respondent 
no.3. 

To set aside and quash the major penalty charge 
sheet dated 6.10.89 as invalid and void ab-initio. 

To direct the respondent to allow the applicant to 
resume duty without imposing any condition. 
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Directing the respondent to treat the period from 18.6.88 
till resumption of duty as on duty and to give him all 
consequential benefit the applicant is entitled on the law and 
equity. 

To pass any other order or orders as deem fit and proper by 
the Tribunal. 

4.22) 	That the said O.A. no. 290/2002 came up for final 
hearing on 27.2.04 and was disposed of on the same date. The 
Hon'ble Tribunal after hearing, the rival submissions of the 
parties disposed of the same with a direction to the applicant to 
produce all his mediai certificates from 1988 to till the filing 
of O.A. no. 99194. It further directed that the same shall be 
considered by the respondents and a decision would be taken 
by them within one month from the filing of the certificates. 

Thereafter, the applicant would be allowed to resume duty and 
the intervening period would be decided. The Hon'ble Tribunal 

in its order-dated 27.2.2004 directed the respondents to take a 
compassionate view to the rights of the applicant however, 
terminal benefits are concerned. 

A copy of the order-dated 27.2.04 passed 
by the CAT is filed hereto and marked as 
Anne.xure -L. 

4.23 	That after receiving the certified copy of the order 
dated 27.2.04 the applicant moved the representation to the 
DRM (Mechanical) N.F. Railway, Tinsukia, dated 18.3.04 
praying for resumption of duty. 

A copy of the representation dated 18.3.04 
is filed hereto and marked as Annexure-M 

*% 	 . 	Li 
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4.24 	That ultimately vide order-dated 25.5.04 issued by 

the DRM (P) N.F. Railway Tinsukia, the applicant was allowed 

to resume duty and was asked to report to senior DME/TSK for 

his further duty; aid P-- ,Ofrtc-? 'c-~,4[ 6-4, ,4 
14 cn  1 74,, c'r 	cU'  

4.25 	That the applicant begs to state that the Hon'ble CAT 
while disposing of the O.A. no. 290/2002 has not specifically 
directed that how and in what manner the back wages of the 
applicant, would be considered by the respondents. However, it 
is M1gatorv on the part of the Tribunal to direct the 
respondents as to the entitlement of the back-wages. 

4.26 	That the applicant begs to state that since he was put 

off the duty several annual increment.s was accrued and there 
was Revision of pay scale on the basis of the recommendation 
of the last Central Pay Commission; moreover the monitory 

benefit, under the schem of Assured career progression (ACP) 

was also accrued and the applicant now deserves to be 
considered for all those benefits in computing the arrear dues. 

4.27) 	That the applicant begs to state that the 
circumstances which culminated into the non-resumption of 
duty by the applicant will reveal that it is the authority who 
have not allowed the applicant to resume dutyL In that view of 

the matter the' rule of no work no pay would not be applicable 

here as the employee i.e. the applicant although was willing to 
work but was kept away from work by the authority for no fault 
of his which amounts to forced absence. Hence the applicant is 
entitled for back wages treating the intervening period from 
1988-1994 and from 1994 to the date 'of his resumption on duty 
in service on 265.2004. 

.et z "*ajVO, 
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4.28 	That the applicant under the aforesaid position has 
approached this Hon'ble Tribunal for redressal of his 
grievances. 

	

5. 	Grounds for relief with Legal provisions: 

	

5.1 	For that the principle., of no work no pay is not 

applicable in the case of the applicant as he has on several 
occasions approached the respondent authorities for resumption 
of duties. But, it is the respondent authorities who have forced 

him in absenting from duty. In that view of the matter the 
applicant is entitled for the service benefits fór'the period from 
188 till resumption of duty on.. 

	

5.2 	For that the Apex Court in Union of India —Vs- K.V. 
Janakiraman reported in AIR 1991 SC 2010 has held that rule 

of no work no pay is not applicable where the employee 
although was willing to work but was kept away from work by 
the authority for no fault of his. 

	

5.3 	For that the only c1arge brought against the 
applicant was for unauthorized absence and not for any other 

misconduct and that the long period since, after the period of 
absence by leave application was spent due to pendency of the 

DAR enquiry/disciplinary proceeding and dthtory tactics 
resorted by the concerned officer at different stages. So the 

applicant cannot he held responsible in any way for long 
pendency of the matter. In that view' of the matter he is entitled 
for the back wages for the period' from 1988 till resumption of 
duty. 

5.4 	For that the Railway Authority since inception of the 
present tangle instead of providing proper Medical treatment, to 
the applicant for the ailments suffered by him, he resorted to 



punitive action viz, issuance of charge-sheet, non-payment of 
salary, non-sanction of medical and other leaves and keeping 

the whole matter in abeyance indefinitely. From a bare perusal 
of the entire aspect it is crystal clear that it is the authority 

who has caused the applicant in absenting from duty and in that 
view of the matter the applicant is entitled for back wages from 
the period 1988 till resumption of duty. 

5.5 	For that the applicant approached on several 
occasions to the Railway Medical Authority to obtain duty-fit 
certificate (DFC) but the same was avoided or in other words 
not given to the applicant showing procedural technicalities 

which preventect him from resumption of duty. Hence, the 
applicant is entitled for ,  the back wages as he was always 
willing to work, but it is the authorit.y who did not allow him to 
resume duty. 

	

5.6 	For that the scrutiny of the entire aspect, which 
culminated into the present feature, will show that the 
imposition of penalty was not attributable to any circumstance 
which was beyond the control of authorities. Rather, it was 
sheer negligence and carelessne'ss on the part of the authorities, 
which prohibited the applicant from resumption of duty. 

	

5.7 	For that, if the hack wages shall not he granted to the 
applicant it will be violative of the provisions of Article 21 of 
the Constitution of India. 

	

5.8 	For that., due to the illegal action of the Respondent 
authority the petitioner was deprived of the several annual 
increments revision of pay scale . on the basis of the 
recommendation of the last central pay commission and also 

(1 
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the monitory benefit under the scheme of Assured Career 

Progression (ACP). 

5.9. 	For that, during the period from 18.6.88 to 17.9.99 

the applicant was absent from duty due to sickness with 
intimation to the authority and on 18.9.92 lie reported to DME 

IC&W for referring him to railway medical authority enabling 
to obtain duty fitness certificate (DFC); and from 18.9.92 to 

9.2.93 his joining luty/non-issuance of DFC was deferred on 
the plea of holding DR.A Enquiry. 

5.10 	For that, the applicant is entitled to all arrears of 
salary and allowances from 18.6.88 till 26.5.2004, when he was 
allowed to resume duty. 

Details of Remedy Exhausted: 

That there is no other alternative and efficacious 

remedy available to the applicant, except invoking the 

jurisdiction of t.hisHon'ble Court under Section 19 of the 
Administrative Tribunal Act, 1985. 

Matters not previously filed or pending before any 
other court: 

The applicant further declares that he has not filed 

any application, writ petition or suit in respect of the subject 
matter of the instant application before any other court, 
authority or any other bench of this Hon'ble Tribunal nor any 
such, application, writ petition or suit is pending before any of 
them. 

Relief prayed for:- 

Under the facts and, circumstances stated above in 
this application the applicant prays for the following reliefs:- 

-e 
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8.1 	Directing the respondent to treat the period from 
18.6.88 till resumption of duty as on duty. 

8.2 	Directing the respondent authorities to pay all 
arrears of salary and allowances from 18.6.88 till 26.5.04 by 
giving effect of his due increments Revision of pay scale and 
benefit under Assured cal-eel-  progression (ACP) scheme. 

8.3 	To pass any other order or order as deem fit and 
proper by the tribunal. 

8.4 	Cost of the case 

interim Order 

Pending fiiial decision of this application the 
applicant prays for an int.erim order directing the respondents 
to make payment of rupees one lakh to the applicant. 

Application is filed through advocate. 

Particulars of I.P.O. 
I.P.O. No.:- 
Dt. Of issue:- 

Issued from:- 	
C 

Payable at:- 

List of Enclosures 
As stated in index. 

,-t:a 	--r- 
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Verification 

I, Shri Biswanatji Baneijee son of Late Sudhir Chandra 
Banerjee, aged about 54 years working as confidential 
stenographer, N.F. railway, Tinsukja, do hereby verify that the 
statements macic in paragraphs  (1-4.9 4,/7 7 are true to my 
knowledge and those made in paragraphs 	4, io, .. /2 , , ' 	e 
true to my information derived from records and the rest are 
my humble submissions before this Hon'ble Tribunal 

I sign this 30 day of January 2006 at Makum. 

Date: 

Place: Makum In. 

Dist. Tinsukja. 

d?tifr 	 r- 
4t 
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/ 	ANNEXURE 	/4 

Raj Kumar 

13.E. (lions. 

Indian Rly. Service of Engifleer 

1 

TO WHOM EVER IT MA CECERN 	- 

	

During my tenure 	
o f one year a 	D iOfl3i 

Railway Manager, 	Shri BisW 	N th BdnerJee worked dfl 

assisted me as 	an 	v e r y 	able, 	sincere 	and 	devoted 

stenograPh 	
He was always availabl in office even when 

office hours had expired 	
He iS pLOfeSSi0n8UY very 

copetent and totafly dedicated to his work 
	jth0Ut 

consideration for his comforts and health. 

i wish him a properouS & healthy future 	
in 

official as well as personal life.. 

Sd!- Illegahie. 

Divisional Railway Manager 

NE. RaiiWaY/Tin 9  

Certified to be true copy 

4/IvocaiW 
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Advocate 
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To: 	 - 
Th 0iv3si0ha1 Mech.Fingjneor(c), 

fly 111 In S, 

Rof:- Major Po0a1ty charesheot. 
No.ES-B/334, dt,i•o,8g 

Sued to me by y i. 	 - 

1, 	
with profound respect and h'Jhb'.ie submjsjt,• I bog 

to state that I have received the. abc5vo chargeshoet on 27.10.89 at about 14 hoursand it Is ibted tltt I have been charged with unauthorised ab.sbnce from r8/6/88 0  
It will not be wise to term my abenco as unthorised, 

because I applied for leave as fo11ow'è, - 

	

(1) App11d for LIIAP from 18/6/33 to 2'1/6/ 	Sent thro: 
:ri C.L.Bardhan, Peon of our offico who came 
to my house on 23/6/83. 

Applied from 25/6/83 to 8/7/88 on 6/7/38 iii ref. to your letter No,ES/B334, dt,30/6/33._ Sent thro: my brother, 	 -. 

2; 	Thereafter I couad not apply foi any further leave, 
and the reasons which led me to remain absontfrm duty are indicated below :- 

2.1. From previous p1escript1os 	it will be Seen I had been given treatment of. c.)uoni C. amoe-hiasj5 from 1979 to 1981. 

2.2. I attended AMO/MJN on 11/1'2/1 for pain on left hypo-chondrium, 

2.3. Being unsatjfiod with t,eatrrt -  I got ptvato • X-iayod on 2/11/82 and pathcogy as abdomen Koch, 

2,4, I was referred to DMO/E)Bpj o, 6/12/82 alóvth AMO/MJNt S report 0  I attondad DL11T Ho&piti On 711212 whofo I have booll jexaminod by DM0 Laskf 0r0 Nowar, & etc. and they saw my XRay reports. and. oxmined my 
stool and urine on 0/12/02. D, Nowar ropotod that 
clinically i do not Seem to be a patient of Kochis 
abdomon,afld. a s they found RWO ovum, so I was pros-
cribed the treatint of hOliflthI&5i5 'and xeturnecj 
me to AMO/MJN with the instructjo to com'o after one 
month for X-Ray examination, 1 ccordingly I -took 
treatment of helmenthiasic, utroRV/O was eVaàuated, I was X-rayod on 	10/1/83 of my U.G. -'I-.T, an'd reported as NAD (whereas in the X-Ray iti seen • 	stomach contraction and duodera cap carinotbo visua- used), appendix portion wqs not X.Rayed..t.(in the meantime on 17/12/82 I gt stoolexamtnd' and nothing abnormal found about 

2,5. On 13/8/83 severe pan in Sac-  .jojiit felt. So, 
private Dr. was cOr)suted (asHly. Dr.wa iot aval-lable) who ad vi. sed me to do C-Ray 	Howve, on avallabiji ty of tM0/MJN, ho exm1ned me ory 15/8/83, P1ecrl) 1nd arid &iL1owd bcd i st, 0i 22/10/83 I 
attended AMO/MJH for :Ie sametioublo, who oaminod mu arid rJroscrj.bod fnodl:1rj05 

certified to be i;-ue co 	
(con Ld,to, 

Advocate 

A 

old 

li 

kkW 
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2.6, On l5/3/04, I ZdPorted to j.V the SOInO trouble, and roforroci to UMO/LM3flT, and remained in the hospital from 16/3/84 to 26/3/84- stool and urine were examined on'17/3/34. In urine calox was found and stool NAD, 
but no amoeba. As no fruitful result was forthcoming, 
as per advice of 0r. Nowar my.stool was examined on 22, 23 and 24,/84 and vg, cell & RWO(+) was seen, 

2.7, 1 ftor examination also in DBPJ hospital blood was comIng 
with stool, So, on 28/3/84 I attended AMO/MjNfo± 
abdomen pain who examined and prescribedand. advised me 44 to take much water, 

2.8. On 8/9/84 I reported to AIJMO/MJN fo the same trouble who examined me and proscribed medicines 

NB:- So far B/P had been checked by aill the Doctors at 
every time and found normal s  and as such no men-tion made in prescriptjon5 

2,9. On 20/2/83, I attede AMO/MJN for the same touble and 
I was referred to E3MO/DBRT on 21/2/85. DMO/Dr,Bordoloj examined me, who recorded B/P as 160/ 1- 0 , I Vtojd him that B/P may be for original trouble. But ho proscribed 13/1)  medicines. My nose was checked by the specIalist, 
my anus was chocked by the surgeon and found flssuro 
with piles and prescribed medicines. I was under sick from 18/2/55 to 24/3/85. 
AMO/MJN), 	 (Oriqjnl records soizd by 

210, I reported to ADMO/MJN on 15/2/6 for the sam-_ trouble who diagonised me as chronic amoblasis and pr&sc. - jbod medicines, ADMO/MJrJfl 18/2/86 inVE?Stigated me :j details and prescribed medicines for the same troub.ie,. As proscribed by ADMO, I purchased one o-f thmodicines Polyzyme from market 0 	I  

As I was not satisfied with the tre;t.ine,t-. so , I exmined my stool and urine, privately in' the Pcosjdertjnl 
Clinic and Assam Laboratory;on 8/3/86 and no tc trace of aoba was found. I shed both the reorts to ADMOKeseMJN to • Aohakraborty who told rne he doo :ot believe t 
reports,. That is why, ADMO/MJN roforrj me with his letter dt.13/3/86 to DMO/DI3RT, DM0 Dr.Bordoloj examined rile on 
14/3/86, and asper his advice I wont to Pro:f,A.M.Rahianian (fees paid by me) who examined me after seeing the 
stool and urine reports, and p±eserlbed medicines fbi me. 
The prescription was shown tODMO/DBRT Dr.Dordoloj who approved 
to take the medicines as prescribed and advised ADMC/TSK 
to send me to DF3RT Hospital after one week for 

fresh X-Ray. ccordingl y  I took he medicines of the Prof. (On my request to DRM/TS1( Sri C.D.rInIvasan, it has been confirmed by DMO/ DORT Dr. Bordoloj to DPUM that it is g-astric ulcor-med.cinos; whereas Rly.XTRy done on 10/1/83 did not show anygastrjc 
ulcer. As ADMO/TSK was busy with 	0s inspectjo programme and for other Official works and pexhaps he-. went onieavé and 
as the case was being delayed, I got X-.rayed of storpch and 
appendix privately at Modern X-Ray clInic on 0/3!86 on the prescription of private doctor and it has been di,-.,.ag.,oni.ovd as elongation of appendix and duodenum cap deformod -,,J'was referred to DMO/013RT and my appendix ws o'po''atod.ub,on ,  on 14/5/86 and discharged from hospital on 2//86, During stay 
at DBRHospitai after operation for a few 'ays blood oozed 
out with stool with' ,t obstinate cons t:tipatjn and aru, 

(Contd0to,...1. 	. 
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I' 	
swolled and difficultY exporiOncOCi in 0vcuatiflg. 
P K.ChoudhurY examined the anus and told that anus was 
fissured and by the by said that Class-IV staff are not 
good enough to give enema. However, he prescribed acriflavth 
with hot water heat in anuS and to apply fucidifl oifltmOflt 
locally. Accordingly, I did so. Surgeon P.K.ChOUdhurY 
advised me to got the B/P checked up from time to time at 
MJN/TSK Rly. Hospital and I u qed to do this. ExcisiOn of the 

appendixo could have been avoided had diagOflOStS made 
	mWAZI 

properlY well in tirjzo. Not a single FtWO could haVe boon 

evacuated evefl 
after taking hernOflth105t6 troatlflont by Rly. 

3. 	
On the other hand, in working side I have been put 

in 

additiofl31 burden of CA_tO-DRM'5 work over and above work 
of Steno of DME5, as the post of 	

A 
As  
tO-DRM was 

the post of Steno- 
I h

vac

ave been 

ant 

perhaps from 17/2/83 to end of .986. 
to-DSO wqs lying vacant since long, therefore,  o attend Accident enquiries (by the sometimes ordered t  order of DHM or on request of DSO to DMES where DMIaS were 
not rnerrbers, or by DME5 where they are memberS)1' offiCe 
and somtitOS it h appened when I was attending accident 
enquiries or taking dictation of DMES or DSO (with the 
permiSSiofl of DN'is on his request), DflM called me for 
urgent dictation which I took and typed instantaflb05lY or 
later on. My nature of work in those period run into so 
minute ietails that I cannot remember each and every event 

dato. However, a brief account is givefl 
at this distant  
below:- 
3.1. ORM or DME.s marked papers a5 CA/Sten0 for connection 

and put up, which I took to Sections and got put up 
in files and take to them for dictations to avoid 
elay, took dictations, typedafld give dealing Se 

d 	
c - 

tions of all Branches directly by me0 Puting up is 
done during office working hours, dictation taken typed t sometimes after office hours and 	

hereaftr 

(wlx when officers not 	
sont) for sign and despatch 

on next days. 

3.2. Custody o 	 haps Rs.3000/ash imDreS of bs (details a/C kept by 
f c 

Stores ueptt.). It was per 	
later raised 

to 01O,000/-. Moreover, separate cash is kept for R 
supply of gas cylinders to Running 1oom. 

3•3. With the newly created post of D/C&W paper work 
increased for MO, 

espociallY Inspection notes of 
various typos oyer and aboVo that of DME(P) whiCh 1 
took dictationS. 

34 Huge DMS inspection notes. 
notes of DMES with other Branch 3.5. Joint Inspection  

officers (especiallY safety drives). 

3.6. Typed hand_written Inspection NotS/lOtt0r5 of 
DSO, DME/C&W when they 

could not givn me dictations, 
as I was busy with DPM dnriflg office wrking hours. 

3.70 When DRM was not available in TSK, I used to type his 
dictatiOnS taken in previous days and took dictations 
of DME/DSOo 

3.8 Whorl DMEs, DRM wore 
not available in TSK, I worked in 

oet an L 0(1 with s orting 	d p 	placing of CRs 
COflnCC  
fr E.B. /So1octon/i0V1G1 

of service. Filjn of con- 

fiofItial popers in DMEs and DR1Y5 confdlo 0cti0n5. 

IsUF1cJ jern ndor 	to lo ttors frotm DME,n(1 DR' 	Corf(Jl. 

(Con td.2thL 
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Section. Follow up of Vjgj 	prenvonttve Chock reports of Moch .Uopt t. (viz. iuing lettor to hod/ Depots for obtaining remarks therefrom, replying to MLG HQ, issuing of charqshoct 	follow up), 
Maintenarce of Confdl. reports of Mech.Deptt., which includes ett1n the CRs initiated by Sr'Sb c .rdi na t os,  AME, DME5/iieview/acceptance Dospatch to HQ CRs and i n  cao of CRs of FIs remarks from Dy.0 	h ME(1) and tat of AWTJ. from cMT woro to be obtained 
Cils of  all Bracties were to be got rcviowed/acCPtOd by DRM and to be sonte to respective Branches,  BrancJ officers after initiation by DRM sent CRs of all

to HQ. 
Reply to confd. letters, where posstble, had to be 
prepared by me after collctj 	information from ectjo5 or put up to DfVI/L)MEs for dictatjn, 

3.9. Dictation andtyping of PCDOs and remarks to H other meetings by DR.M. 	 ODMs and  

SolO, Suppose DflMs forwarding lette 
enclosures ru 	 rs wore of few lines, but n into few pages, so, I had to type the 
enclosures, because there was no photostat rfl'achine in DRM's Office at that time, 	o, I had no lt:nati vo  It WOS procuroci perhaps in lcfl5-n (actual d carn•ot remoiornor) 	 ate I  

3 . 1 1,Aux As others officers liko DEE, DSTE had 	stono, therefore thoir rnanuscx. j) draf is afterabr,rova
s were 

j by DIIM had to be typed by me (when their typist 
not available) for despatch to HQ und ' signa ture on rgent basis, 	 er DRM 

4. 	
My CRs from 1982-83 to 1906-87 will speak f; myself for hard work rendered to the Admiijstratjon. 	DFLM also Commended that I had worked wjthout consIderation of my comforts and health durjngnhjs tenur. Itis lernt that DRMs had awarded Rly.Veek awards w like 	 hich I did not to take, 

The quantum of work rendered to tho 
by me during that Period

~was abnormally beyond my Capacity 
and it has certainly bad effect on health and mind gradually thoroaj ter, and 1 do not know what will be tej:mod in modici1 terminology of such a state of affairs. 
5. 	However, I have been feeling, a kind of verto, otc. So, in order to overcome this I tk homoeopathy troatmert SOgtjmes from Sept./87 	he } iom 0 00r)at!)i$t told that homoeopathy s based on Symtoms; o, :E would take time to work their system and each of thj medicine has a reasonable period of working uoto which they w1 1.,i. wait and acco.rdig to symptoms medicines will 

be chanciod and antidote.s, otc 9  While I have been waiting for feeljn total 
5;ymntoms for selecting hotnoeopathy remedy, I 

have recei letter No.ES/B_331, dt.18/ll/ 	
ved DRM(P)/TSK.S 

t 	ort to 33 advising me o r ADMO/MJN or DMO/ISK for medical examination ADMOYMTN has been requested to at'end me at home, who attended me th 28/12/3 and gave prescription on 1/1/89. and I. took his medicines 	On ll//89 I sent him inforp:tjon to Chock up me at home. Ho told the mossonger to get me ChOCkOCI u by pri va to do c Lor mid r ii jrn ud the feo5 of flsl 0/- X sen t to him a; 1 )ocLo:,' s fe 	IL you liko, YOU. can ask him about Inc, 



- 	 - 	 - 

H 	 - 	- 

H - '  
O. Conidering my above facts, you are requested to look 

into t110 matter sygpathetica1ly and exonerate me from 
the charqo and allow me to wait 3t ioast,one month as 
fluctuation of qiddinoss is ith there. A letter may 
ploasobo isuod by you addressd to DMO/TSK, ADMO/MJN 
with copy to me for medical chock-up if I desire to do 
so,or as you doom fit. 

With regards; 

Dqtod, Makum Jn0 
3/ll/89 

Yours faithfully; 

S d /- 

(Biswanath BanerJe) 
Corifdl. Steno, to 

DME/TSK, 
N.F,Rly.. 
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T0 
SCJJ. Bit3WQO.th  3aflCi ec, 
Cnfl&3nttai 5tfl0 to 

Sub&- I3U nca Of 	undor No. 

in refe c OnOft to y0W l
etter )O. LIL. c1atclJ 

09Z.1996,.tt ii to inOritl you th 	no fro&1 	nO(3 

O 	t13SU 	
vide Lo.Ei3S/334 dtt 02.12i96 which 

waa  vlrongly vfrittell in the 
bOVO  

Q16a 	
read the original 1jamoranclun O.  

ES-/334 	
6.10.9 in plo of, H nornd 

dt8 02.12.96 .zhiChwa jzsud frccr this oeficc. 

Thin £ f's for your illforoation 

ploaS0. 

	

DiViniot a1 	 ~2~1 11 a ical EngiLU,Cr(1 

CO1?( toa- for infOriCt-°fl p1oztw 

h) jpo/r:3K( 3riB.c.R07) 	*dc- 

DiviiOflal rchcJuiCZ1l CnginCr' 

0 00 0000000 0  

Certified to be t!Ue copy 

1. 	Z 
Advocate 
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Original itpplicat:ion No. 60 o 97 
Date of Order x Thi; the 4th iay of February 2000 

1-I01Vi3LE MR.JUSTICL U. 

HOWULE 14R.G.L,. SA LINE,AIJMIIiISTftJTIvE t-111UER 

Shri. 131.swa.nath I3anerjee, 

5/0 late Sudhir ChanUra banerjee, 
Hakum Junction, Digboi. Ro, 
(Near Assam .5a)jitya Sabba 8ha wan) 
P.O.Makum Junction 1  
Dist.Tjnsukia(Assam) PIN-796170.. 

By Advocate 14r.C.onna, t-1s.U.iajkJiowa 

...Vs- 

Union of Inuia represented by the Chairman. 
i~ciilway I3oard, Rail I3hawan, New Delhi. 

The General IIanaqr, 
N. F. Railway, t-Iiliciaon 

Thu Chief Mechanic11 Enqjncer, 
N. F. Railway, Nal J.qctoii 

The Chjej Personncl Office:, 
N. F.Ra ilway, Maliqaon, 
Cuwihati-731011. 

The Divisional Railway Manager, 
N. F. Railway, 

I.. 	Tinsukia. 

6.. The Divisional Ilechanical Engineer, 
fl. F. R111wiy 1  
Tjn3ukja. 

7.;The Divisional Railway Manager(Mechanica) 
.' N. F. Railway, 

Tirjsukia. 

3, T 	L)ivjsjorj;-j]wy Mrirwjcr(Persojiaei) 
N. P . Railway, 
Tjnsukja . 	 . . . 

by AdvocatcJfr.5.en(JuI ,L l  

2 B 2 L E. 

c.1.sANCLYINE,Mkl.lb1R(A) 

This Ltppl iLdi .tuIi wu submit td by Uw applicant 
sekinq Lhe followinq reliefs 

contU/-2 

Ceriifjd t' be true copy 

Th 
Advocate 

'.S. 4... 



" .i) 	hi 	 uTh th 	at 	o.t1)t: 
oi LodrU 01: 	quiry •lucd undei: or(Ier 

No, -13/33 	2. 12 • 9 ('nnexurc 
1\1) in refercncp 

to the charcjc het of 5 10.09 as cIarjfjd v.tde 
luLte 	

/3311 Uatj 10.12.96(Annure A-2). 

b) 	To direct the respondents 
to pay the appljcit 

the arrrs uf iy and allowances wjtb effct from 
29, 9.92(j. 

. 	I1bnequcflt to 20.9.97 whn Lhu,  LAI 
(-'nqu.try ended in fnVOur of the a PPj ( t: •It) urid 
treat the period as on duty for all purposes. And 
to allow the cappljcant to resume duty. 

c) 	
To treat thc period from 18.6,3U, 	the 

düto from whIc1 the alleçjj Una thorjd a j.)sencL.* 

was shown in the charge shoot Ni.ES-I3/334 dated. 

6.10.99) to 239.2(j 	the dat:e when the OAR 

Cflqulry was held) as duo 'leave-on-avoc@ge pay' 
(in uhort LAP) 'iid rout an e ( traord1flary leave 
on the pri:ictpj J of Juntict,, cqujty and good 
CO1)sCjonc( 1or the fOilowlx)g purpo505 

U For Countincj the perod for qualifying 

service for CpflSionary and incre 

b(fit- and other CO 3cquent.jj benefit5 
as per existing rules. 

To ;:-isu any other order/a 	as deemed 
fit and Proper under the facts and circwi,stanc 
stat,J tn t15 appl icat lull as per law aml on the 
Principles of justice, (-.,quity and good consc 4 ence 

	

e) 	Co5t if the case. 

To SCt aside - 'but he can be charged for 
bejfl(d unaut:or-jii d}JSOflCL from duty a ft ar the 
expiry of the period of ioave appi led 

 

	

a pr 	r .1 	i 	;xi re ( •L I ) of 	n e 	o A. 2 4 



..44.. 
5.ntc:,.d 	.}.c .i;.rl.ic.LJ.ofl. 

I 

• 	2. 	'i )i.:v': fl:.tcu J..LI)C. 	Coun:el of 	iOh 	U.dc. " C 

of the view thet this appi Ication has no merit. Prayer Uo. (a) 

bcomc in Ertictuou n In view of thu 1 CL LCL Witud . 1. 7 • 1 99 , 1 

1n.iu' by 014 ,  Li vi 	Ltit..i. Pti1ity iititquu(P) 	Tiwi.t.t to thu 

effect that constitution of board of Enquiry by AnnCxurC 

(A-i) was cancelled. Annexure (A-2) is a corrigendum issued 

by the respondents to read memorandwn EB-S/334 dated.2. 12.96 

as original mEcnoranduin No.)fSB/334 dated.6.10.89. In view 

of the aforesaid letter dated. 1-7-1997 this corrigendwn has 

lost significance. Prayer No.(f) above Is premature in view 

Of the contents of the letter dated. 1.7. 1997. After cancell-

iruj the cunst.I tut .lc'n of; the ciuord 	tfnauiry dated. 2. 1 2. 2.9 0 6  

the uisciplinary authority made the tollowinc1 observations 

in the aLorejet1d lcLtec i 

(i) Major Penalty Chargesheet was not framed 

in proper way as can be seen from the office 

copy of the chargesheet at SN-101 and 102 

that 

y 	 (a) 110 definite charge of Article-i of fnnexuro-1 

was iiientioned. It simply mentioned a&i under 

"that said Sri E.N.Lianerjee while functioninq 

as Confidential Steno/'1SI< during the period-

is charged as under" 

(b)Statscnt of Impitation of misconduct/ 

misbehaviour wa not completely brought. Out in 
4 

Art id o-I of Annexure ri and that also without 

a nv u.l eva nL cc ferenc e of Service Conduct Rul 

(ii) On ontcq ttcouqh the enquiry reoort ahd 

not Inc s •t tid counter noti ncj s availabl o in the 

iIl e, I tm 

 

In tit'. CL'n(lu5iC)n that thouh 

Sri fl.W. Janerjee, Confidential Steno/TSK cannot 

be hci.O res ponu:;ihl C for being unanthorised 

absence from duty w. e. f. 10. G. 88 to 8. 7.138 as 

he applied for leave and denied by sanctionin)() 
contd/4, 



• ,— .#_' — 

authority • liii: iii cail be crçi'J Eor be.tn.j 

U nOLI ti IC) ri 	l 	tCnCO from duty after the cx piry 

o £ Lhi p1I.0(l 01: 1 e.ive appl I. c.1 for. 'Fhtis , before 

final .loinq the ciscI an opportunity should be q.tveri 

to Shri 13,14.Banerjee, Confidential Steno to represent 

within 15( fifteen) days as to why he could not be 

: taken up for misconduct raining unauthorised 

absence from duty w.e.f. 9.7.88 with violation 

of Rule 3(1) (ii) & (iii) of Railway Service 

Conduct Rule.' 

It appears that according to this letter the disciplinary 

•ujthOr.tty CaIIO to t1i 	cOicliSiOfl riwit thC prCc'(?thflc 

started wi j Ueioct jv. Ilowevef he coii:Ip1atCU a L-ruh 

pro ceeding and OL the purpOse the applicant was cj.VCfl 

an opportunity to prefer a written brief within 15 days 

for consideration before f.tnalisinq the disciplinary 

proceedings. It appears that the question before the 

disciplinary authority was whether the applicant could 

be charged for unaiithoriscd absence from duty after 

oxpiry of the period of leave applied Eor. The applicant 

did not avail of the opportunity povided to him and did 

not allow the disciplinary authori:y an opportunity 

to come to a conclusIon after hearing him whether such 

charge could be takcn agalnt him. Thus this prayer is 

pre,ni t:ure . TilL a j1d lU lit run y :ub:rri t a writ t en brief as 

call Ud for by the i: uj xii on ts authority wit bin 3. month 

from the date of receipt of this order and, if action 

of the discipl inniry authority is ajninsL him the applicant 

is at liberty to agitate afresh without prejudice to the 

contention in tils preont application. I'rctyer No. (b) 

and (c) are of consequential nature. Moreover, we have 

t 	
contd/-5. 

I-" 



( 3 

S 	 I-.  

IL) tcord 	to ii;ow t a I. L ho ul r, cl p1 liLiry proccsedinçj )Id 

ended on 29.9 192. he applicant may suL)mit reprusentation 

to the cornpetnt authority of the respondents in these 

rxjards within 1 month from the date of receipt of copy 

of this order and the respondents shall communicate 

spking order in these regard to the applicant. If the 

aplicanz is st1i uqcirieved, he may agitate before the 

e)propriate at!th)L1Ly 

The res.r onts shall communicate to the applicant 

Z;etkiIIq OCL}..:r 	:ht.: t: 	t ers mentioned aoove within 3 

nont:hi frori i 	L.: or i:occipt of thl 	orucr. 

App1ic,iton is UISpOSLO as abovi. No costn. 

F- • - c.• Cop"j 	Sc1/ricncR 	4) 

• 	 -> 
,L 

S 	 • 
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ANNEXURE-  

frII. 	•l.' 	1 	JjI 	JIR 'fill "ii t'i JII(T 	44i1i 	i't 3ifl '4'i3i1 
•yil ij'i I 	¶I '.i 	 ;', 	c 

lJvIv or n14IcIIrn for 	 it''i 	 vie of d.fIvry of the 

/ 	.1 copy. 	 U)Mo tI.r,i for rIfyIflU 	qquisite stamp3 end 
tiro rquIvIIa nunibr of 	 folios / 	- 

 

M I M (TIP1 rind Icilfo 1, 

/ ±3T1_ 
 

i1lttT 1  IIt 
iilti 	?t'n 	fl 

Ode on which the copy 
wai ieed' for d.li very. 

r  -3 ~ - 

onto of nrelInO o.i hr. 
copy to fire n,IIr.errf 

III TilE C AU IATI ii IC ii COU fiT 

(I tiC U couit'r OF J\:!t1, iJ\G ;L/W D, MEG I IALAYA, IIAIU fUR, 'FR II 'U;A, 

iii ZU ,'J AND ARUNACLIA.L 'RADE5}l) 

WRIT PETITION (C) NO. 1166 Of 2000. 

3hri Bisw.mnath 13inerJee 
s/o late :;udhir CH.. Danerjee, 
Mkuin JunCtion, 
'listrict Tirisukia, Assm. 

Petitiorier. 

.-V e r u S — 

Th Union of Inclia and 6 others. 

r)c)e rits. 

PRE5ENI' I 

Till': H01 'iLl; Till: ChILI" JUJ'F10E flit. DRI3EII KUMAR 

TIlE IION'UL,E fIR. JUSTICE A.K. PATAIK. 

For the petitioner 	i Mr. C. S)rma, Ms .I1.Deki, i1voc.i tos 

For the respondents i 	Standing Co'.hnsel for NF 	Rly. 

D'mte of Ile.iring 	and ,Judorient 	i 	15th 	Mirch, 200). 

JUIJMENlT AND ORDER 

I3RIJESH KUMAR, C .3.  

This petition is preferred ri.jaint the 

order dated February 4, 2090. passed by the Central 

Administrative l'rit'unal, Guihati Bench in OA No. 60 

of 	1997. 

4e 	have 	)le,'3L(] hri 	(J . 	Sarmna, learned 

counsel 	for 	the 	peti tioner. S h r i D .K. 	Sharma, 	learned 
1\. 

N.J 
counsel 	hu; 	accepte(l 	notice on 1)ehal f 	of the 	re;poridents. 

certified t') ?? jrUo copy 
It apvears 	that disciplinary proceedings 

Advocate WCC 	initiated 	a qainst 	the petitioner on the purported 	'. 

cha r'jo of ui'iaut.hrised -ibsence f rorn duty. 	It Cu rthe L' 

tronpirrs that enrluiry 'rtri comnipietd; but: while still 

Lfm 	iiratt:c't: 	rier con;t'Rr.'':1oii of the dlsciid. ifl;ijy 

• 	' 	 . . . . 
	 2 
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authorityi the said authority thought it appropriate 

that 1 (fifteen) days' time should further be allowed 

to the petitioner to represent as to why he could not 

be taken up for miscondUCt rema ml n unauthoriecllY 

nbs.cnt frt duty w.Ltli cifect Crn 	.7.BB in violation 

of flit I iway 	erv ice Cowhi c t. 

Rule. 

The Tribunal 	the view that it would 

be appropriate for the petitioner to make a represefl-

tation in response to the notice, I nstead Of Aclitilting 

the matter before the Tribunal. 

Learned counsol for the petitioner 

has vehemently urqed that second enquiry for the same 

a fl.nqed miflCOflCJC t is not })CfluiSSil) ic. 	Therefore, 

there i.s no occ3; ion to submit any second explanation 

on the basis at the order given by the (ii3ci0i naiy 

authority. In connection with this point as raised, 

suffice it to say that the earl icr proceedi ngs do not 

seem to he fI mal id . 	what transpi res is them t a f ter 

the eiiuiry was (jver by, the Enquiry Ott icer, the i1atl.Cr 

I 	1: a t.. IC> 
was still pendi mbe fore t h e Discipi lea ry Au thou I ty 

The DisciplinaLY ;uthority at that stage thoujht it 

feasible to provide 15 days' time to reI)resent against 

the a 1 leqeci um)au .hurlsed abzenCo for a 5pocifid period. 

Therefore, it is difficult to find that any second 

enquiry was ml tlnt:2CI - 	As found by the Tribunal, we feel, 

ttL would be apropriate for the petitioner to make 

r epre s C nt; tio n to the auth or I ty coocerned ta k I mu any 

point 

 

in del:cnca, as tile pet ItlOnCu man feel are open to 

him>> to tnk 	in Lh>t r:piy. 1> lu:Lni the pobts which 

•ve been ri.ed b 	the pei t:leiir in this pti t ion. 

.. 
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,Needles5 to eniphasise that in crse petitioner makes 

such iepresen Latiot, the authority concerncd woul 'i 

obviously consi-Jer the same while passing any order in 

the disciDlinary proceedings. Since the time gront:ed 

to the petition(--r is a lrealy )ver, wo pray .ile that: the 

pet.Ltic,ner in.ity nak2 such representation with! n a period 

of th re? weeks. 	:i.rice th 	matter is qul to oil, t:he 

author L ty conce med .1 	directed to expecli te the 

ii. n.J isat:J.on 	1 	Llv I)ruu:(fl 'mj;, 	:;ay, 	the ploce'i(Uilas 

woul '.1 be 1. lnmLised within nix ""Ooks of submislon of the 

reprosenta Liorby the peti tioiier.. 
A 

'rho petition n tancls disposed of in the manner 

in ri c;j t C (1 a 1)0 V C 	 \ 	\ 

I) . 	 \•)_\ , 	\- 

f\ \  
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- 	 , F. 

orrioi.r Urn 
fltv 1 • Ffrtilwty 1nrtg r (M), 

No.SB/34. 	 Tin3U1dpi, tttod. 12.6.2000 
/ 

To, 
,'hri Bi8u'tnth L1uiarjoo, 

\' (Q,nfjdmtiet1 Stiø to 	T) 
C,/O. Into S. C. Banorjoo, 
)ktkum Jn. tgboi flod, 
Ncyr iwean Sahityn 	bvt Bbii, 
P.O. 	Junction, Dst.TinauIct 
(Au) Pin -. 786170, 

St D&R, I4&Jor l'iorenduri lo.33..B/3 	dt.6.10.59. 
Rofs Your r)provntztjon dtod 17.42000, 

-ooeoo o.. 

On going through your appct1 ditto 17.4,2000, 
as proforrod by you in toms of C/T/Guhati' u Crdor ditto 
16.2.2000 &nd Jh 0 urVGnttt'a Ordor ditto 28.5 0 2000,tho 
u1orinod boing tho Disciplinary Aut}xrity Ii s j*ssod tho 
romwin1 orior5 z- 

'I htvo porsucxi tho DAR cnao of Shri Bi.st Nath 
I)anorjoo, (bnfidontial sta-io arlaing duo to his uRitxrbd 
abico u.o.f, 09,07 0 88 0  

I hitvo gono through thn roortø and findingø 
of tho Wiquiry Officor and my obsorvition was ocunitod to 
you yido DU(P)/TS'a Iq'NoaS.B/534 dtod 1/7.707 with tho 
advco to 8Ubit ropronttion if any within 15 (fiftoon)dayø 
as it iattor of aaturftl juitio rwd good cisctoo on tho rtrt 
of tho D13cip11n,.ry Authority but you did not ro3 fond to it, 

I) Shri Llinurjoo wta advisoj to roprt AtM/hJN 
fbr.xU(tl axrLmirntion vido Df1(P)/TSK'8 lottor 
datod 20.1208 but ho did not rospond. 

Li) &iri JnorJoo wis itdvisc to rosumo duty vido 
D1H(P)/TS 	4/14o,4/L3/334 cttod 30.6.88 iod 	but ho 
did not rxni1, 

III) Afto long g'tp of norc, than 4 (four) yoarn 
ho roort1 to Sr.Lfl)/Iq'TsK on 24.2,a3. Sr.EU)/TSK iskyi him 4-' 
bring a fro3h lottor from D104(P)/T3K. A frosh lottor No.2/J3f334 
cbttcxl 8.1A,05 wi isiucxi diroctin him to obtain DFC from 
Sr.L110/T3X., Sr.LWITSK im0Utth1y  v id o  his lot-tar N3,N121011 
datod 9.11.26 advi3od him to bring a PWC In Bupport of his 
ticknoo,, but ho did not ro3ror.i. 

I V ) Again vido D(P)/T3K's lottor No.3/Bt634 
datod 16.11.95 ho wns ndvisxI t o  yica1 	th' '1 	DFC Ibr his rriunption, but ho did not ro3jond, 

From tho ntovo it is o3tablishod thtt Shri 
Lncjrjoo wis not at s.1.1 wilUng tO nbido by ri1y Rubs and 
).awfai instruction of tho Authority and violzttod tho 1 1%ni1y 
sorvico Conduct Rub 3 (i) (ii) 	(III) of 1966, 

Ceo 
	 copY 	 ( Contd.....F/2 ) 

AdvOc3te 



0 

( 	'C'J/2 ) 

Tho chrgo lovollod ngaint him rcardthg 
doliborato and intyiticni1 	f'Mm duty w.o.t.9.708 
a3 thu3 Provod bzyond doubt. 

I thnrobr0 omo into anclusl.oxi in toiiu of IuJ.o 301 (6) rt and 501 II MX1  M83  DPmdjlg ordor that 3hri B. N. I)norjoo, (bat. 8tcro un not be a].lowod to 
roumno duty as ho W3 ribaonting froa duty uxiutrbcxU.y 
w,.,.f. 9,7938 vilich iz boyozxl 5 (fivo) yoar3 and ordor for 
rcJroval from oorvico  with offoct from 12..2000 (LN.). 

Apf1 if Any, 11 03  with the hIghor Authrity (Appourtto Autlx,rity) ithin 45 days. 

Div.8iom1 Mochanj.atj 3iinor, 
N o 

F PIA 11WRYP kj, 1  

(bpy br'irdtx1 for nIbntion nnd nocy. actLoa to: 
1. WS(G) to ri1/rsç 
2v cQS(P) W, ouiro and cs(P) b1fl/4. 

vv 

Diviz3ionejl HOOhfn1Qt\i %gilloor, , 1 
V . F. RUs.,ny, TiJ1BU1dft 
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F. RILILJAY 

OFFICE OF THE 
DIVISIONAL RAILWAY... 
TINSUKIA: DATED: ()7.12 a2000. 

'TO: 
Shri Biawanath Banarjea, 
EC' Confidential Steno to DME/TSK 
3/0 : Late Sudhir Ch. Baherjee, 
P .0 .MAKUM JUNCT ION , DICB0I ROAD, 
NEAR ASSAM SAHITYA BHA VAN, 
DIST: TINSUKIA (ASSAM) 
pfl': 786170 

Sub :- Interview with DM/TSK on 0201 .2000 

Ref :- Your appeal addtessed. to ThPJI4/TSK against 
this Office NIP of' 	even no • dated: 
12.6.2000, 	 ., 

After jeronal hearing on 0201.200O,tRM/TSK,.as 
passed the follo*ing Orders :- 

" However,on ground of mercy I.dified.the pihishment 
as reduction to. the loweet stage in his present pay.. scale with 
adverse future effect • His resumption of duty is subject to his 
being found, fit by the Medical authority of the appropriate level 
and also the employee furnishing relevant recor'ds/Crtifioates, 
about his alleged illness/outside treatment to the satisfaction 
of the appripriate authority. After this requirement is complied 
with the regularisation of the entire period of absence(from 
1988 to till date of resu'nptton of duty)as due leave can be 
considered." 

As such, you are hereby advised to report to this 
Office immediately with proper medical Certificates covering 
the period so as to consider you to direct to the Riy. Medical 
authority for obtaining D.FC . for resthption to duty0 

for Divnl. Rly-. Manager(P)., 
N .F .Railway,Tinsukia. 

PY 
: 

.Advoc2te 
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4 	 N 	F, RAX LWAY 
OFFCE OF ThE 

DIVI5I0NAL RLX9 }1AN/OER(p), 
TO; 	 TINSUKIA.gz DATED: 22.012001 

• Shri Biswariath Bane rJeeX-ConfjdentjLj Steno to t2lE/TSX 
S/O: Late Sudhir Ch. Banerjee,P.0.MAKUM JUNCTION, 
P.O.MAKUt4 JUNCTION, DIGBOI UOAD,NEAR ASSAM SAJIITTh BHAVAN D  
DISTxTIN$UIIA(AsSAJ4)pIN s78637Q, 

Sub:- Your appeal dated: 16.01,2001. 
Ref:- Your Previouo appeal dated:12.6,2000 addreened to L)RMJTSK 

ajst this Ojce NIP No,ES-B/334 
Having )e personal hearing on 02.11,2000, the Appealate 

Authority,i,o, JJRM/TSK has passed the following Orders: 
I have gone through the appeal submitted by Shri 

Banerjee against the punishment of re-moval from service 
imposed bit the Disciplinary Authority for continous 
•unauthorised absence from 097.88 and observe that: 

1.The procedure prescribed In the, relevant D& A Rules 
applicable to Railway servants, have been correctly followed 

2.The fintngs of the Discipliriaty Authority are warranted 
by the evidence of records. 

A persual of the DAR case including the available documents 
report of the E.O. the p representation of Shri. Banerjce 

aginot the enquiry report Infiicate that ample time and 
opportunity(ln Writing)waa provided to him to either report for 
dutyc- or seek treatment of railway doctor ahri Banorjee tcU.d 
neither and wanted to resume duty after a long gap of nearly 
S yeus that too without complying with relevint rulea regarthn 
treatment 	 )t 	u ) 	by non-railway U-e £t 

doctors.If he was not satisfied with the treatmentAe railway 
doctors and wanted to take treatment elsewhere, he should have 
got his leave sanctioned by ,the Competent authority, which he 
failed to comply with. Hence I am satisfied that the charge of 
Jdong unauthorised absence is sub4 tainiated. The various points 
raised by him about the role and responsibility of the 
Supervisor/Officer alleged discripencies between the Article of 
Charges arid in the Wordings of the DA'S orders, are trivial in 
nature and do not alter the ba4ic facts of the case namely, 
long absence without following the prescribed procedure/approved 
of the competent authority, as rejuired under extent rules. 

However, on ground of mercy I modify the punishent as 
reductioh to the lowest stagg in his present pay scale,with 
adverse future effect. His resumption of duty i.' subject to 
his being found fit by the Medical Authorttits, of the appropriaki  
level and also the employee furnishing relevent recordv/ 

certificates about his alleged illness/ottade tratrnent to the 
satisfaction of the appropriate railway medical authority. 
After this requirement i8 coTnft/ied with,tha regularisation of the 
entireperiod of absence(from 1988 to .i11 date of resumption of 
&ty)as leave due, can be considered." 

As such,you are hereby advised to report to this Office 
within 15(fifteen)daya from the date of receipt of thi.s letter 
with proper medical Certificates covering the period soas to 
consider you, to direct to the Rai1wiy Mec3ical authority for 
obtaining D.F.C. for resumption to duty,failing which it will be 

• prumed that you,ot willing torport for duty and order of 
•Pñalty as passed by the Disciplinary Authority will hold goode. 

• 	
•,•. 

C; 	• • '' 
• 	 for L)jvjslonaj Uly. Manager(P), 

N1F R&i1w4y,Tjn9ukj/ 
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ANNEXURE— L 

CENIW\L pJ2INISTRATIVE TRIBUNAL' 
GUWAHATI BE1DI. 

original. ApplicfltiOfl No.290 of 2002. 

Date of Order: This, the 27th Day of February, 2004. 

KER.  RAJU, JUDICIAL.1 THE HON'BLF SHRI SHAN  

THE HON'BLE 
SHRI K.V.PRAHLAD, ADMINISTTIVE MEMBER. 

Shri Biawanath 13enerj(e 
• Sb Late udhir Chandra Banerjee 

Makum JunCtiOn, DigbOi Road 
(Near Assam Sahitya Sabha Bhawafl) 
P.O:Makum. junction 

(Assam) 	 Applicant. Dist: Tinsukia, 
Pin - 786170. 	 . . . .  

By AdvOCates 
Mr.G.P.Bh0wmcf Alok Verma & Sanjay Roy. 

• 	- Versus - 

Union of India 
Raprfltd by the Genera). Manager 
N.F.RailwaY, MaligaOfl 
Guwahati-781 011. 

The Divisional Railway Manager 

• 	N.F.R6i1w8Y, TiflSUki8 
• 	p.0: Tinsukia - 78612. 

30 
The Divisional Mechanical Engineer 
4..Rai1way, TinsUkifl 

1 .PO Tinsukia, Pin - 786 125 

4. 
The Divisional Railway Manager (Personal) 

0: TinSukia. 	Respondents 

	

N.F.Ra11W8Y, Tinsukia, P. 	. . . .  

By AdvoCate5 Mr.S.Sarma, Mr.U.K.Nair & Ms.U.Das 

SHANKER.RMU,J MEMI3ER(J): 

We have heard 
Mr.G.P.Bhowmjckl learned counsel for 

U.K.Nair, learned counsel for the 
the applicant and also Mr.  

' 	RailWaY 
AggainSt the removal order dated 12.6.2000, t:he 

/ 	
/, 

( .'1 	•',-\pp1icaflt preferred an appeal. On appl the 
	pri,)1l(' 

punishment 	educiflg him 
uthority modified the

to th 

j1owest stage. 11 is resumPi0fl of c3ut'J has been subjeCt Lo 

hi being found fit by the Medical Authorities. 

Etr1. 	r Lh 	appl i cant, in Q.A. 99/1 	
r 994 appoflChd' 

2. 	 :  

this Tribunal where his plea of 
direCti0T. to 	U 

I-n 	provide 	his 	adequate 	and 	effect:iVe 

COflLCl./ 2  

certified to be true copy  

. D!APO$T 

Advocate, 

•tr 

•1 
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:• 	
Z\ 	"Z. 

homeopathy treatment 
v. L. 

was 	cancelled. 	It 	is 	not 	di@putec5 
Inc1 	M (9flh1.t:Ld 	LIii: 	Lht 	tipp.I icant: 	wai 	nick 	from 1988 	l:J ii lIu 

filing of O.A.99/1994. 	But 	his 	sickness 	from 1988 	till the 
filing 	of 	0.A.99/1994 	is 	to 	be 	authenticated by 	relevant 
medical 	certificates. 	Applicant 	has 	already completed 18 
years of qualifying service. 	AcornpanIonati 	I 

qualifying service is required to be taken in a view to his 
right to terminal benefits. 

.- 

3. 	The 	responden
,-..- 

ts have already taken a compassionate 

view in the matter and modified the punishment reducing hi 

pay scale to the lowest stage. 
.............. 

L 4. 	Having regard to the rival contentions, in the 
ç 
.......... 	rcumstances, the O.A. is disposed of with a direction to 

applicant to produce all his relevant medical' IC  

from 1988 to till the filinc; of O..99/199 4 .(ZO t1 ) 

/ 	 e same shall be 

'decision would be taken by thorn 

filing of.the certificates. Thereafter the applicant woUid 

e allowed to resume duties and the inte:vbn±ng peri.n( 

• 	ould be decided as per our observatins made above. No 

losts. 

Sd/MEf1BZr (3) 

-.4".. 
Sd/MrMren(Adm) 

qf 

•' 	.. 	•• I I 

I 	 •,,, 

/ 
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T. 

TI. Divi.icsia]. Railway Mmi.gsr ( 

Tjn,ukja,  

4 jkvJ 	'V 

)ohiLo-a1. 
), 

$ 

$ub ; Mediogirecord. vtiuiqt.. 
repttou tç duty, 

Ref s Hw'ble O.AT./ Guwabati 
Bewhi 

a 
 order 4 	4OOpsdai 0. A. 

002 

R.i.r.id air, 
With profound respect and lt*Dbls gubmisjica I beg to 

snobs. Isrewith copy of H&bls C.A.T. 1 s aforesaid order vhbh has 
z'eoil.v.d by im by Føtai. DVk Aow my ktvooat4 Aon Ouwsiiati. 

K 

That Sir, I bog to stiolose d borawithQoW of *m.o- 

	

psttdat ( 	. aJ..Dutta, M.P.(19PtiO.:tLtt0t6$ d3tid 30.40J87 O.:-• 

tifylag tr.atment zder bin &oa 10-9-'87. But, I was worklmg duty 
,Lmu).t*iOuAy fro; 106.987. lb told me that trOgtment, 'iider his 
would te a lig time. Wbiia wca'kl.ug Ôuty I was t.king *4totne 
from time to time aft.: time gap aft.: time gap ( La4 not o*itlnu-

ouAi) as per mo&Us opsrmlda of his tx.atmentc While I tG34 him 
t 	 f 	%ot 

re'p3.i$& me that Is 14 vathing to do for my st3Jar*tion a scoo*t 

St b.ai-bU$ of offiae  w& load id that this aspect was par.ly 

so na.rn with a].1y 	Ai.tt&tlOU &jid that IUjy 	1oi1 s to bW I 

	

ou4 be 	3.t.ratti4  om oouat favyj biden p'o ice work lo 
4VY t?l]C(1

worked ]utly upto 29 - J 8S I was 	Sr"ôi .Thai.ticI I. 

IQQG'*t sC sbou3 rimg of Isavy bA of efoe woVk bsii for yesr 
and in tIm it.1 )md stmultaSOUs37 I was t.altng U oubbi atr 

.prni4tZ •sratl(ZL dons in R4 I.pitb/IJW.T ec 4+86 hoed and ted). 

51 tIm oaum of 'oubles could not be uwjorstorAli I 1.1l sick fran 
)04.J88 dim to s.vs'e v.rtlgo and otber tub3is and r.aalned bs.*ias 
a*Zimsd bed rt&1aa. Tbough I d..pubd maasonpr to the .Lre.aid 1mo-
pathist Aa house from time to time aZteV Lnt,rval aft.: interval w4 

	

•btaI#ed 	but tIm asougSr sesa wid u1d 3s.rnt Acm stb$s 

$gmetim. in 	tar as I can  remoraber,tbt the obenber of the afore- 
said U*aasopathtst wasnotavailable and be loft the pl&O aid his wbez'e 
&bout øwld not be now,afl'i as .ob modus .perandi of his treatcont 
could not be ftnalia•d with bi 

Otd.t,td. .2 

Certified t- 	!u copy 

.-' 
4dvocate 
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Yo  Va Uy Aèn took cogx$auoe of ay sIaknsss TWO D,LN. (p)ftws 
L.ttor Xo!*,  AS a.a/3%, dated 18-11.1938 by wbtob mivtasd as to report to 

iz4o/r 	or mediaai. szmalist1z ( copy .no]o..d). The add 
2etter was roee i.d by me an 20..1248 Tis AL*(O,4t3N medic a*'  oxnained 
me at oir resIwee an  28-12-88 izi armioo to afesaid latter arid  
tbmd as .toueu 3m b.44'idn oszdittciir. Ib did not previds or arrmig 

op.r medioaL attsdLs1o$ and treatment to me; eatlmr gvs me Mr$l.y  a 
r..ariptic*i dt. 28-12- 1 88. I roqiestad tta Att 4Ofr.1N to issua me 5 

asdS.oal GortiflofW al.1y dsf1nin tuature of the 13lziesa r4 the 
plod for whisbAwsa 11olr t be 1Lto perfa ay thtLes to that 
I 0ou14 bs mibdttod B3. medical certificate to my c9311Ag oftic$; 
bit the AW&Q to.0 me that be  ww.14 s'ahoit his medical sxmil.natimi report 

dt. 28."12J88 to my 00n't3olliAg officC Iu zoronce to MM (r)'s said 

and that Is w4y the AI*4O/4JN did not give 	medical certificate 

to s. and also Is toll as that BY usa. is an idiopathic medics). Osso and 
be .pla1sd the tars " i.dLopathLa to mess then wsa DO C$Us.. 	py 
of his  prowiptica Is mio]os.d 	id.t1 It was sean u*iy through wni- 

eii .tatsasDt d5ted 2440W of Ric with which mimz.i A1IQ/iJl4'a latter 

Noe pATfl/9 dt. 28-1-1 89 .dW..d to MM (P)t.. (copy enclosed) l.A 

whichADWesrtitiad ar SickT.se ; 
but his latter contaifls silvers. renerks 

against me, mid .ih advorsi remm 	it ts were .vei' o aiis1*d to me end I 

hail not been given reasonable OPPOrtuAitQV in  the interest of natural jue - 
tice mid for tIm sake of justice, .cLuLtr aYA good conscience to d0f0d 

the &OUNS renk&. I nmer to] the £1140 that I was not WIPIng to take 

any ..11C?atltG medicine frou 	9e1th IkII.t 	to be refonz,d to NbSW 
bspttA/D1T So, 	$ afosn14 ]att.43ODtaiA$ tWO aspOOti - mie 

Poet was about certifying of my jicknoss by him  wbLOIL  is itself medics). 
GarUjjO&jW in aubtmi4S aid the ether sspoct was shout his e4sn8e r.mi 

I 	 ;t 	haTtC 	 9PU di 

° in. I again dip.itd mssseligeL to him at MJN lay."
.

11081th Un it on 11-1 - 89 

a3.onWith b. iW. esut to him as Doctor' a Lees with the recluast to e* - 
mine as Azrtkar at hew. lb toll the messenger to get a. aheokd up tq 

l.vai GtOi' and rouned the Dotor'. tee.. 

4 	c rof 	D.N.Wtia'a medical. aertItICatl dt' 1-1149 and copies 
of his p'.sontpttQZis dated 1-149, 27-149 and 21-10.89 or. macs.d :- 
Iar.vitIt 

5. Copy o 	. B.Son'u medi.oul cort4.ticutl dt. &.43'-90 id copica of hi. 
5reeontpticue dt. 3-2-90 and 74.90 &.'S enclosed IsrsWit1. 

itdi 11.. 3 
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cow of '. B.Sssi S g aadioal oertLt1at. dated 28-12.90 and Goplam 
at his pra.orl$t,iim dated 28440  Md  25-12-90 as  eo1osed hewttki. 

Copy of 1k' • D.N. Chstia'e medio.l oertiZlost datd 284-91 aid aopy 
at hia prescriptim dated 11"91 are inolo.ed berewith' 

8J CbAr of • U.N.Singb'e Hmaeopat4st,  ourti(ioats dated 174-92 and 
alqgwLth copy oty e9p1.LoatJ,0n dt. 18.i9_1992 

are øo3.ed beI'UWtth i Xn wy applUatkoa I h4 requested to direct me 
to IU. modioal autbority for pat1].ogia1 iavoatigation to on abis ne to 
obt&ia DFQ. I IkLA been tdam int.eryl.ow on 18'.9-91by L$ (C & W), Sr', 
11(Q (Powar)/tSK and thi Suquix7 ri 	( v;e• Sri P,GJeshvec,tbs t1n 
1'0/I/) md they found me fit and I was held up for DAR .uiry In ro - 
Sereneo to major ponalty ab&g.&met Na. S'.0340 dt 6.10..1939 for .11-
eg.d vaaatborisod abesno. w '.e.f. 18-648 and the DAR .tuiry was Imld an 
28.9% In which esuIry I &ttaided. The 4nquiry eaè sulmitt.d his 
D4&a .iiry report dated 29-9-W to tbs DieoiplIn'y autvLty in October 
1992 ; but I wu not supplied with copy of &iqtlry officer'. D.AR enquiry 
resort sloniwtth DtaoLp1lna*y authcc1tys order till tiling or O.A. $o 
99 it 1994 in tie Iku'Wa 	T./Oubaati Borch on 20--1994. So, the 
pertoci from 289-92 to 20.-1994 w muut on Wooxt, of DAR aiqufry pro-
ceedings and attir the DR enquiry h14 on 28-9i92 I was not dlrectmd to 
B.,, medicl authority for patbolcgi oal Lnvoatigattcn for obtaining D. C.  

1/ 9 . 
9. 	'om 9-243, I Wiá fealing paixtz'oubloa in ltinba-seirai. region mid 
asml ti'b.&blus • local Dr,. i. M1 was oaUad oa 993 wiz attended me and 

be edvised we for furtbez' izrvegtigat ion and treabiient by Crtbepo.dipr - 
geon, tIeWc) Swgeon mid fJ4T piuLLätd, Gopy of his oertiflaatadtr9.2.. 
93 is .ocied horewith. As I was WttJ)ut i$7 income for yi soit 
was not pstble ui my part to got dQsw suahtrsst3nt. 

1(. (ki 10.2.93, I requested fcc issue of 1.aiiey Sick Memo ( copy siolo-
.ed) But I was not issued with IUy. Sick Memo tLU ftl1zit of O.A. 991¼4 
in U&bl. T./0uwabati duo to 1) enquiry r000edtrigs,hndJng no oth' 
a1.t.rnativuI attea&3d before Sr. 	/1I3,kSt on 24--93 on the ataength 
of 1LM(p)/r'. letter N. S.034 dt 18-1148 in reArmioe to which 

s,1ui bed a3r.ady exemined me at our residence at Maiov 4h., ca 28-12-
88 as mentioned on para3 abov& 	it Brr.,' DKO/W/ISK did not examine as 
U he ]scnt from me that tier. was 4iitp)4naDy  prooeedings against me, 
DA q4ry ie)4 on 284.'9, Enquiry Stfioer WbAtted ltu report toDis-
• tp3.ias'y mithority in Oct • %, Rir. 8tct Mio asked for on 1 -93 bed 
not bon issuad to , Hc.ver, Sr. L$40/iofF issued his letter NQIj 
U19319 dt.  242..93 to 114 () /Va with the reest to issus a fresh 
latter (°°w enclosed) 

11. Thereafter, I had been suLzitt1n; aptiofls fron time to  time 
to aaUwrttt.s tLUrUIi t' O.k. 99/94 in 'W* m 
£4SV4 requesting ibr issue or ltiy. 451AA Memo; but 1Uy. SIok Memo was 
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fl3t iU%2ed to Mo tLU riling of D.A. 99/94  duo to diaotp1Jny 
din 	jd btaco the dlaotplinary prod1nga ( i.e. major penalty ohai'ge- 
sisot No. S-6334 dt. 6-.1 0.89 , 'ooa edir a of DR enquiry 1ii on 2 -9-. 
%, nq%L1ry QTis3m"a DAR enquiry ropot dt. 29-9-.92 and Us Diaciplinary 
eutharita order pawed an tta etuiry report were main matls in i.aa 

ol U.A. 99/94.  Gopiae of wr s1pLi4atioaa dt, 12--93 0  
2493, 29.44., 31 ,22-.993, 212u.93 ( 2 apications) and aopiss 
of two X.&iy reprt. requestiag for io of R). Siak Mo, .uittod to 
auUritise till fi.11ng of O.A. 99/940 re sualosed herewith. 

12ki priw to £ilin& 01 0.A., 99/94 on 20-5..% I got 310ked up bV other 
Dootore. Vugh I took their media Inee, but proper furthor lnve.t4fstion 
m4 tlOatjnant ooul4 not be done duo to iq auto 	(aLsl ao&roity sa 
account of witkout .al*z7 income ir /eeru'. Copies OL £ol.1owth. nodical 

9no36ed heruwith. 

Copy of i. s.c. Jai&8 medIcal investigation dt. 5'.93 is  

end be £nd no e1nornialit. He edvteed to get done ae touta 
and ec'ap1. Qpiou of  eogtapby report, hamogram report, urbe 
and stool report cit. 5-.5-•93, X.4.ay report of p.p,abdanc cit. -.5-93 are  
•aol.oud bwLtk He referred me to ft. 1).N.Petowa7 for valusd opinion 

d - 
Copy  of ir. £,N.Patowary's preeoriptiA dt.. 6+93 is saelos.d. 

o) Co4'im  ei 	Medioul ucles & Hoopital, DitrerIL, Nsro-. 
ly D.ptt.' s iresariptiGa cit. 10.*-93 are enclosed 	.JLth. 

ci) Oopy of T. M,4.1ia1 a prcscriPticn dt.
Pw Itten

-#D is nc.d 
herewtth 1I opined the probla niy be r3eoo* 	varloosels on 
the bmk aide of the pr.soriptLril 

•) ODpV  of 1'. Satyajyoti Putt a* $ pro o ri ptl.on dt • 1 Qii.5  .93 15 
Ib wrota ttiS (L) .tzivattiee ou the bk of the prescription. 

1) Wyy  of r. Simtauu LoUk 1 a proscription cit. 13'e93 Is 

oloadd 
Copies of X-Ray report of L/S spine 	edioo of lMOlj/PatT m4 copy 

of X.Rar report 	.N.S. as pr vtcu of 1)?. &trajyott Dutta had b5el 
ecloeed with my ap atioa dt • 28 

QQBtdJ..e 05 
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The lizible Vibmal odsr dt 84.i95 cu O i L. 

99/94 gid dr jub1iaid an 19-1O-95 I had cutzu.tted ortUi.d 
copy of the order with my app £cati dt. 30-10.-95 to L!d 

I bui4 racucot ur hcuour to su4w as to x0mue duty attr 
taking naogy tica 

1thregda J 

iwLo $ & pVe'. 

Dated ;- 	iL,2CO4. 

IcLra f4tbAi14, 

( t9wtath amerjes ) 
nAdeitLa1 Steao 

D1 (Mta1) Offtt* 

jt 	yfr ej) 

0. 

r 
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Ivy 	 1. 
N.F.RtiIay 

Office of the 
DivI.RaiLway ManilgeI'(P) 
Tinsuki, Dated:-25-5-04 

/ 
/- 

Shri J3iswanath Banarjce 
(C;tao to DMEJTSK) 
CIo s'o Laic S.C.}3anaijce 
Mikum in. Diboi Road 
Near Assun sahixya sabha Uhawan. 
P.O.Maimjr. DiT 	(Am) 

Sub:- RtsuiLw of Dub' 

In reference to this office Iett& of even No dat -  30-4-04 , 	recept of duty fit certificate from 
CMS/DBRT vide Cerflcate No 2.dt 23-4-04 you are hereby 	to resume duty with immediate effete 
.Hnce you are here by airected to report to Sr. LiME /15K br your lurther duty please. 

This has the order of Sr. DME!i'SK. 

'.1 

For I)iiI. RuiIwty 4anaer (P) 
N.F. Railway ,Tin;tikia 

Copy forwarded for information and ney.aetion to:- 
SrDMEJTSK 
O(P)EMIBili 
DFVVTSK 
COS(G)DR4(Minuts)offifTSK 
ChIS/DBRT in ref to his IJNo.H1219/I di. 24.5.04. 
GM(P)/MLCI(For prsona1 attention of Sini B.Shania AP(ILgd eL1/MLG) in ief .to ht 

JJJo.E/1 7OfLC/NS/23912002 d423 304 

For Di'1, Raihvay M.inager (P) 
Ni'. Railway ,iuoukia 

Cerxzfi:" ! 	'ru? copy 
	 il 

uJ/-4v,tLg.. 

Advocate  
/ 7 

1. 
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Versus 
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Know all men by these presents that above named 

Appellant 
Petitioner 

Respondent 
Opposite party 

do hereby nominate, constitute and appoint Shri ( 	B L_tn&...k, 	A 
Advocate and such of the undermentioned 

Advocate / Advocates as shall accept this Vakalatnama to be my / our true and iawfull Advocate to appear and 
act/plead for me/us in the matter noted above and in all Miscellaneous and interlocutoiy matters in connection therewith 
including review and execution of decree or orders, if any, and effect compromise and for that purpose to do all acts 
whatsoever in that connection including depositing or drawing money, filing in or taking out papers, deed of compo-
sition etc for me/us and on my/our behalf and I / we agree to ratify and confirm all acts so done by the said Advocate! 
Advocates as mine I ours to all intents and purposes. In case of non-payment of the stipulated fee in full, no Advocate will 
be bound to appear or act or to do any such act for which he is so authorised. 

- In witness whereof I / we hereunto set my / our hand this 	 day of 	 2.Oo, 

ADVOCATES 

- 	hiri 	 Guru Pada Bhowmik 
swami 	 Chapal Kumar Sarma Baruah 

.-:. 	 Ram PrasadSarma 
., 	 Arunesh Deb Roy 

Haladhar Kalita 
Nishitendu Chaudhury 

... 	 Bhupen Chandra Bhattarchaijee 
udhury 	 Binod Kumar Bora 

,AlokVerma 

Received from the executant 
Satisfied and accepted 
	

And Accepted 
	

And Accepted 

k 
Advocate 	 Advocate 	 Advocate 
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BEFO] Tt1E CENTRAL ADMINiSTRATIVE TRIBUNAL 
GUWAHATI BENCH .• 

i. 
OA No. 33 of 2006 

' Sri 'Uiswanath' Banerjee 

Versu 

U.dJ&Or 

t 

5,  

of the 
to act for and on behalf of the Union of India, as representing, the r •Nontheasl 
Frontier ' Raivay Administration do hereby appoiht and 
authorised Shi/Smt. Mr. K. K. Piswas, Railway Advocate - to ?ppear, act, apply, plead in and 
prosecute the above described suit/appeal/prQceedings on behalf of the Union of India to file 
and take back document, to accept processes of the court 'to appoint and instruct counsel, 
Advocate or pleader, to withdraw and deposit moneys and generally to represent the Union of 
India in the above described suit/appeal proceedings and to do all things iicidenjal to such 
appearing, acting, applying, pleading and presenting for the Union 'of India , SUBJECT 
NEVERTHELESS to the condition that unless express authojity in that behalf has 'previously 
been obtained from. the appropriate. officer of the Govt. of India, the said 
Counsel/Advocate/Pleader or any counsel, Advocate or Pleader appointed by him shalt not 
withdraw or withdraw from or abançbn twholly or partly the 'suit/appeal/claim/defense/ 
proceedings against all or any defendants/respondents! appellants! plaintiffs/opposite parties or 

• 	• 	enter into agreement, settlement or compromise hereby the suit/appeal/proceedings is/are 
•  • wholly or partly adjusted or refer.all,or any matter prmatters arising out in dispute therein to 

• arbitration PROVIDED THAT. IN exceptional circumstances when there is not sufficient time to 
consult such appropriate officer of the Govt. of India and on omission to settle or compromise 
would be definitely prejudicial to the interest of the Govt. of India the said Pleader/Advocate or 

• 	• Counsel may enter into any agreemer, .settiement or compromise whereby the suit! appeal 
• 	 proceedings 'is/are, wholly ' or partly, adjusted and in eiery such case the said 

counsel/advocate/pleader shall record and communicate forthwith to the said officer the special 
• 	rsons for' entering into.thb Agreement, settlement or compromise. 

• ' 	I hereby 'aaree to ratify all acts• done 	by 	the 	• 'aforeaid Shri/Smt 
Mr. K. K. Biswas, Railway Advocate in pursuance of the authority. 

• ' 	' IN WITNESS WHERE OF THOSE presents are duly executed for and on 'behalf of the 
• 	 Union of India this 	day of, •_iA 	 2006. 

146 
FOR AND Ot 	 OF INDIA 

S 	
Ofl 

• 	, 	• 	 ' 	 • 	3, D. C*'c'r's 

• 

"I 	 k-v 	' 

• 	

•: 	
• 	

• 
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IN THE CENTRJL ADMINISTRTIVE TRIBUNAL, GUWAHATI BENCH 1 . 

GUWAHATI. 

O.A.No. 33 of 2006. 	' 

Sri Biswanath Berjee... Appliôant. 
• 	 -Vrs- 

Union of India and others.. .Respondents. 

IN THE AITEROF: 

WR1TThN STATEMENT BY THE 

ANSWERING RESPONDENTS. 

The answering Respondents most respectfully sheweth, 

1. 	That the answering Respondents have gdne through the copy of the 

application filed by the above named' Applicant and understood the contents 

thereof 'Save and except the statements which have been specifically adthitted 

herein' below, or those which are borne on records all other avermentsiallegations 

made 'in the application are hereby, emphatically denied aqçi the Applicant is put to 

the strictest 'proof thereof. 	•. 	 ,' . 	 '. 	 , 	 .' ' ' 

2 	That for the sake of brevity meticulous denial of each and every 

• 	àllegationlstaternent made in ' the application has been avoided. However the 

• 	answering 	Respondents 	confmed 	.tiéfrj •1, replies 	to , . those 

points/allegations/avennents of the Applicant jhich are found , relevant for 	L 
• 	' 	

' 

 

enabling a proper decision on the matter. 	, 	•' 	' 

3 	That the Respondents beg to state that for want of the valid cause of,  action 

for the Applicant the 'application merits dismissal as the application 'suffers from 

wrong representation and lack of understanding of the basic' principles followed in 

"the matter as will be clear and candid from the statements made hereunder: 

4. . The answering. Respondeiis most humbly submit. the case history on the 

subject above of the Applicant as under:'  

4; L. That the Applicant Sri Biswanath Benarje'e was appointed s an employee 

of N.F.Railway Organisation and whik working as Confidential Steno under 
Contd...P/2..Divis'icnal.. 
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V 	 Divisional Mechanical Engineer at Tinsukia applied for three dayS LAP with 
effect from 31 5 88 to 2 6 88 in contmuation of one day CCL on 30 5 88 in lieu 
29.5.88 which was sanctioned by the competent authority, on 31.5.88.. After 

availing of the said sanctioned leave the Applicant was to resume his duties on 
• 	3.6.88; but instead he absented himseff unauthorisingly from duty and did not 

- communicate any kind of information with regard to his unauthorised absence till 
16.6.88. On 17.6.88 Sn Benarjee informed that he has been suffering 

V 	 V .  

homeopathic. aggravation of ailment but did not feel it necessary to obtain sick 
V memo from his Controlling Officer', as per prevailing system. The Applicant Sri 

• 	 arjee Benm a subsequent letter, dated .23.6.88 addressed to DRM (M), Tmsukia 
• 	V 	 requested from his residence .to ' grant him LHAP'frôm 18.6.88 to 24.6.88 without 

V 	
mentioning anything about his unauthonsed absence from 3.6.88 to 17.6.88.The' 

V 	

V 	

V  DRM(P), 'Tinsukia vide letter No.ES/B/334 dated 30.6.88 ad ised the Applicant 
'Sri Benarjee to report for duty immediately otherwisà disciplinary proceedings as 

. . , 	per Rules will be initiated against him. The Applicant SrjBenarjee instead made a 
V further request to sanction him further LHAP with effect from 25.6.88 to 80.88 

and'remined unauthorized absent 	' V 	

•'•, 	 V 

V 	'• 	,' After observing a period of six months, that the Applicant Sri Benaijee 
remaind unauthorized absent and submitted no necessary medical reports.for his 

remaining unauthorized absence, the Disciplinary Proceedings were started vide 
DRMP)/Tinsukia's No. E-S/B/334 4ated6.10.89. Afier a period of long 5 years 
Sri Benarjee approached.the Administration vide his letter dated 2.4.93 to 'issue 
sick memo 'for "obtaining necessary "Duty Fit Certificate" from the Railway 
Doctor and without waiting for the reply to. his said letter he approached this 

V 	 ' 	Hon'ble CAT, Guwahati vide. 	No.99/94 seeking to provide effective medical 
V 	 dtoregujarizetheperiol'o'sunauthorized absence from 3.6.8tffl 
he reported to duty;' The Hon'ble CAT dismissed the said O.A.observing 

	

V •' 	"neither. in Iirnitatioà nor on merits any relief can be granted'on the frame of 
this Application which does not disclose any cause of action or a grievance 

V . which can be, redressed under the law". In compliance with the orders of the 
' V  

	

V 	CAT/Guwahati to dispose of the Disciplinary Proceedings 'the Disciplinary 
Authority imposed the punishment of removable from service with effect from 
12.6.00 vide DRMP/Tinsukia NO.ES-B/334 datód 12.6.00 after observing all 
procedural formalities. The Appellate Authority modified the punishment order of 

	

• 	 V 	 V  , 	
, 	COfltd...P/3.'..1 
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removal from service of the Applicant Sn Benarjee to the lowest stage in his 

presentPay Scale with adverse future effect and allowed resumption to duty 

Instead, against the said order 

of the Hon'ble CAT/Guwahati, the Applicant Sri Benarjee moved to the Hon'ble 

High Court which also disposed of his case vide order dated 28.3.2000. observing 

"We provide that the petitioner may make such representation within a 

period of three weeks Since the matter is quite old, The authority concerned 

to expedite the finalization of the proceedings, say, the proceeding would be 

frnalised within six weeks of submission of the representation reply by the 

Petitioner" . The Applicant then submitted a further O.A. No.290/02 for his 
• 	 - 

redressal which was disposed of by the Hon'ble CAT on 27.2.04 with a direction 

to the Applicant to examine the case upon medical certificates of the Applicant 

from 1988 till the filling of O.A. N6.99/94 and considered for his resumption to 

duty and thereon decide the intervening period. In compliance to the Hon'ble 

CAT's order in O.A. No.290/02 the Respondents issued letter dated 01.04.2004 to 

the Applicant and the Applicant resumed his duty on 304.04. The present O.A. 

has been filed by the said Applicant again for regularization of his absent period 

as on duty and to pay all back wages and benefits of his absent period which 

he himself deliberately had caused and violated all principle of Law and cannons 

of prevailing system. 

In this connection it is further highlighted that the conduct of the 

Applicant Sri Benarjee postulates to be a man of trouble shooter for inviting 

litigations one alter another for the same cause of action which he himself had 

caused deliberately by his neglect of duty, misconduct, careless and callousness to 

abide by the Service Rules and the prevailing system. Sri Benarjee has filed as 

many as 5 court cases right from 1994 to. 2006 in CAT, Guwahti and Gauhati 
- 

High Court for the cause of his absent period which he himself willingly made 

and avoided all Rules and repeated requests for resumption of his duty and 

ssiQ1i.Qnedical reports and sick memo in the event of his being sick which 
he had not intimated to his employer after the expiry of his sanctioned leave. The 

following table of Court cases will give the picture at -a glance the motive made 

by the Applicant Sn Benarjee in filing the cases in the Hon'ble CAT & High 

Court. 

Contd.....P/4.. Table... 
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	TABLE 

SL CASE RELIEF HOW DISPOSED ••  COMPLIANCE 
No. NO., SOUGHT OF 

L. O.A.99/94 To provide effective No relief granted by CAT. Does not arise. 
medical 	treatment : 

• and regularize absent 
• period. 

.2. O.A.60197 To give a chance to 

- 

To allOw representation Disciplinary 
• represent. and 	finalization 	of Proceeding finalized 

Disciplinary Proceedmgs on ................ and 
expedi1ioisly 	within 	6 punishment 	of 

• 
weeks. removable 	from 

service 	modified 
and reduced to the 
lowest Grade of the 
cadre 	by 	the 
Appellate Authority. 

3.- W.P. 	in To 	provide 	the High Court disposed of Procôedings . 

High 	Court petitioner 	for Writ 	petition 	almost finalized within the 
-No.W.P© 

/ 

representation. summarily only with a time frame. 
1166 	of ., relief 	to, 	consider 	the 

• 2000. 

• 	 . 

representation 	by 	the_ 
Respondents and finalize 

• 
proceedings 	wi 	Six 
weeks. 

 0.A.290/02 -'. To consider Applicant's Repandents 
inteivening 	period, 	of complied-. with the 
compassionately. CAT's direction and 

issued 	letter 
No ............ dt ....... .'to 

• , the 	Applicant 
• 

• 
resumed duty after 
dilly-dalleing 
himself 	only 	on 

• 	 .. ____________________, _______________________ 30.4.2004. 
 O.A.33/2006 

• 	 '. 
To treat the absent The 	case 	is 	awaited  
period as - "on Duty" decision of the Hon'ble' 
and payment of all Tribunal. 
backwage 	for 	the ' 

• absent period. 

In this connection 'the Respondent thrther said that they were obliged .to comply 
with the directions of the Honb1e CAT and High Court communicated'through 
the above OAs and Writ Petition to settle the case of the Applicant considering 
his 18 years of service in the Railway and accordingly his punishment was 

modified and reduced and he was reinstated in service. But it is humbly, stated, 
that such kind of consideration can not be made at all tithes, in all natters and on 
all , events disregarding the existing laws, Rules, Procedures and system. The 
Applicant was out of service, in fact for more than 5 years, might be because 

Contd..p/5..of... 
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• 	of his illness' but neither he, nor any oneof his family felt it obligatory not only 
• 	for conditions of service but alsO a moral duty to inform his illness and submit 

• 	sick memo and other medical reports tO his employer. Even on repated advice to 

attend his office which he did not response at all nor even cared to attend the 

DAR Proceeding initiated against him for misconduct of neglect of duty, 

unauthorized absence and' violation of the service conduct Rules. This is really 

astonishing that without serving his employer and remaining unaüthorisedly 

absent for, more than 5 years now he claims to treat the absent period as on duty 
• 	. 	and backwages for, the same. The claim is liable to be summarily rejected for his 

willful disobedience and violation of the Serviôe Conduct Rules. 

Para-wise reply.  
4.2. That with regard to the averment made inPara-4.l to 4.6 by the Applicant 

in his Written Statement in the above O.A. the answering Respondents beg to 

subniit that these are all matters of records and, hence, no specific comments are 

necessary in reply. 	 • 

4.3. That with regard to the statement made under Para-4.7 by the Applicant 

the RespOndents submit that the leave application of the Applicant for the period 

from 18.6.88 to 8.7.88 was regretted by the Respondents and the Applicant was 
askedfor resumptionof duty vide DRM(P)slTinsukia's Letter dated 30.6.88. The 
•Applicant remained absent without producing any medical certificate required_as \ 
per the present prevailing system and Rule. 	' 	.• . 

Photo copy of the above order is annexed as ANNEXURE-A. 

4.4. That with regard to the Paragraphs 4.8 it is submitted that the Applicant 
had not responded, for medical examination and the Divisional Mechanical 
Officer/Makum examined the Application at his residentce at Makum and found. 
that he was suffering from hypertensions and was not willing' to take any 
allopathic treatment from' Railway Hospital, and as such, he could not be  enlisted 

in the "sick list" 'by_the_Railways' Medical Authority at Makum. The Applicant 
remained silent without doing anything in positive in reply with his submission of 

5 5 
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Registered Medical Practitioner instead of remaining unauthorized absence for a ...,, 
further period. Consequently the DAR was initiated against the Applicant. The 

DAR Proceeding had to be kept in abeyance as the matter by then became 

"subjudice" before the Hon'ble CAT/Guwahati in O.A. No.99194: 

In this connection it is statedthat DAR Enquiry in to the case was started 

by the Enquiry Officer after getting nomination of defence counsel by the charged 

official. All reasonable opportunities were offered to the Charged Official, herein 
Ii 

the Applicant, and the Principle of, Natural Justice was not denied at all by the 
• Respondents. Under the various provisions of the Discipline and Appeal Rules of 

the Railways, 1968 the Enquiry was duly conducted by the Enquiry Officer, 

offered his frndings and the Charged Official, herein the Applicant, himself put 

• his signature accepting the entire procedure of DAR The finalizatiori of the 

proceedings had to be kept in abeyance because by that time the matter became 

subjudice before the Hon'ble CAT, Guwahati in O.A.No.99/94 as the employee 

without waiting for the result and finalization of the DAR proceeding' initiated 
• 	' 	' against him straightway came to the Tribunal and filed the aboveO.A. for his 

• redressal, the problems of which he hiniseif has caused. 

4.5. 	That, with regard to the statement made under Para-4.9 to 4.13 the 

answering Respondents beg to submit that the' allegations of the Applicant are not 

clear, candid and categorical. The Applicant's own conduct for remaining 
unauthorized' absent for years together and without reacting to the Respondents' 

advice & action are sufficient cause of his MISCONDUCT and 'violation of 
Rules 3(i), , (ii) & (iii) of Railway service Conduct Rules are suffice to initiate 
DAR proceedings against his for proving his unbecoming of Railway Servent and 
liable to be punished under Rules. He did not even cared for the Hon'blô CAT'S'. 
order and filed a Writ Petition in the Hon.'ble High Court. 

•4:6. That with regard to the statement made under para .4.14. the Respondents 
- beg to submit the Hon'ble C'ATiGuwahati vide order dated 4.2.00 disposed of the 

O.A. N6.60/97 with the observations that the Respondents shall entertain the 
representation of the Applicant and dispdse ,of it with the speaking Order within 
three months from the receipt of the order in the Said O.A. The respondents , • 1- 

• complied with the CAT;s order and finalized the Disciplinary proceedings. 
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4.1. 	That with regard to the statement made under para 4.15. the Respondents 

beg to submif that the Applicant submitted his representation dated 13.12000 

under direction of CATIGHY's order dt 4.2.2000., While the matter was under 

active consideration of the Respàndents the Applicant heinz aieved by the 

CAT/GHY's order, filed, a Writ Petition before the Hon'ble High Court Guwahati 

as W.P© No.1166/2000. The Hon'ble HC/GHY vide order dated 283.2000: 

disposed of the petition with the observation that the Applicant may make 

representation within a period of tw6 weeks and directed the Respondents to 

expedite the finalization of DAR proceeding within six weeks of submission of 

representation by the Applicant. 

4.8. That with regard to the statement made under para 4.16 the Respondents 

beg to submit that . under the direction of Hon'ble High'• CourtJGHY the 

Respondents have concluded the DAR proceeding by passing speaking order 

dt.12.6.2000 with conclusioti in terms of Rule '501(6)RI and 510 RI that the 

Applicant couldnot be allowed to resume duty as, he was absent unauthorisedly 
from duty w.e.f 9.7.88 which 'is beyond 05 years and ordered for his removal• 

from service w.e.f 12.6.2000. '. . 

- 

4.9. That with regard to the .  statement made under Para-4. 17 the Respondents 
beg to submit that the Applicant preferred an appeal against the order of rómoval 
before the DRMlTinsukia. The Appellate authority by. order 7.12.2000rnodifie4 

the order of punishment by reduction to the lowest stage in Applicant's present 

pay with adverse future effect and communicated the same to the applicant vide 
DRM(P)/Tins'ukia's letter No.ES-B/334 dt.22.1.2001 and advisejjrrt 

duty_within 15 days on receipt of this letter for obtaining Duty Fit Certificate to 
resume his duty, but the Applicant remained silent for a further period of 7 days. 

A photo copy of the above order is 'annexed as ANNEXURE-B. 

4.10. Tha't with regard to the statement made under Para-4.18 the Respondents 
beg to submit that on receipt of the order dated 7.12.2000, the Applicant instead 
of reporting his dut, asked the Appellate authority vide application dt.29. L2001 
to clarify the punishment imposed by the Appellate authority as well as reduction 
to the lowest stage in .present scale with future adverse effect From such attitude 

Contd .... P18..of.. 
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of the Applicant it transpires that he was not willing to abid e  by the lawful 
• 	 instructions and Rules of Railway. In case he was not satisfied, with the Appellate 

• 	Authority's action his next course of remedy was to resume his Duty first and 

then prefer representation to the Revisioing Authority for his redressal,. 

A copy of the above letter is annexed as ANNEXURE-C. 

4.11. That with regard to the statement made under Para-4. 19 the Respondents 

beg to submit that in response to the letter, dated 29.1.2001 of the applicant, 

DRM(P)ITinsukia vide letter dt.. p16.5.2001 clarified the matter stating that the 

punishment' imposed upon him was as per Rule 6(VI) of D & A rules, 1968, i.e. 

his pay will be fixed at the minimum/initial in the present scale of pay' which he 

was enjoying with future effect contention of DRM(P)/Tinsukia in letter 

dt.22. 1.2001 has been made in accordane with the order ..of appellate. authority. 

Failing which it,will be presu'med that he was not willing to report for duty and 

order of penalty' as passed by the DA will hold good was also in the order of the 

appellate authority. Hence, the objection of the Applicant was baseless and can 

negative attitude speaks •that he was not willing to resume to duty and notin need 

of 1aiiway service but to. invit itigations one after another. •• 

cop of the above lettegis 	as ANNEXURE-D=-- £ 

4.12. That with regard to the statement made under Para-4.20 the Respondents 

beg to submit that his revision petition to G.M as alleged, has never submitted by 

him. Had it been so, he should have submitted a photo copy of the same petition 

like other Annexures which he had submitted in his 49 pages application. Even if 

it was submitted, for honesty's sake,' if' it is taken in to consideration, the 
Applicant why could not wait for the fmalization of the DAR proceeding and 

straightway came to the Court of Law. The facts of which have been detailed by 

the Respondents in the Para No 4.1 above. The Respondents had left no stone 

unturned to guide him and bring him back to the resumption of duties and to 

remain under the care of the Respondents whose hospital is very much within the 

walking distance, of the Applicant's residence, but the 'applicant was so much 

adamant and hostile to abide by the Respondents' good wishes that he had to 

remain out of employment for more than 5 years to which he himself was entirely 

responsible for his hostile attitude and misconduct. In case he was not interested 

with the Railways free medical treatment and wished to spend lavish expenditurô 
C ontd. .P/9. . . of... 
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of his money, he could at' least intimate his controlling officer that he was sick the 

rule which was very much known to him 'by virtue of his official capacity as a 

-: confidential Steno. His attitude and actions are clear proof of his misbehavior, 

misconduct, .arrogancy, disobedience of a hostile and unwilling worker. 

4.13. That with regard to the statement made under Para-4.21 the RespOndents 

beg to submit that the Applicant again prefefred an O.A.290/2002 before 

CAT/Guwahati to set aside the order dated 7.12.2000 of the Appellate authority 

and Order of removal from service passed by respondent' dt;12.6.2000. The' said 

O.A. No.290/2002 was disposed of on 27.2.2004 with a direction to the Applicant 

to produce all his medical certificates from 1988 till the filing of the O.A.99194. 

It was further directed that the same shall be considered by the Respondents and a.. 

decision would be taken by them within one month •  on submission of the 
certificates.. . . . . -. 

4.14. That with regard to paras 412, 4.23 & 4.24 are about the court cases filed 

by the Applicant and the course of actions taking by the Respondents which were 

dçtailed in the foregoing paras and thus the, repetitions are avoided by the 
Respondents. 

4.15. That with regard to. the'statement made under Para-4.25' the Respondents 

beg to submit that the DAR proceedings initiated in the instant case was withiii 

the DAR Rules, 1968, providing more opportunities to resume his duly. But the 

Applicant did not• avail, the same. .By such unwanted activities, he had 

dishonoured the .Admjnjsfratjon caused the loss of the valuable time nf the 

Hon'ble courts: Whereas the Applicant, files this present O.A. No.33/06, for 
seeking directionfromthe Hon'ble CAT/Guwahati, 'to regularize his absent 
period as'on duty and to pay ailbacgesa is not possible, 

for, previously he was given sufficient opportunities to resume his duty and 

undergo medical treatment of the RespOndents, but he failed. In this connection 

the Respondents beg to state that millions of Railway men and their members of 

the families are being freely treated by the Respondents' medical ixperts and are 

cured all over the country. The Applicant is the exception to it and all along 

avoided the Respondenis' help at his need,"ànd rather, fried and caused unwanted 

• 	' Contd.. . . .P/10. .Pleathora... 
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plethora of problems one after another. 

.4.16. That with regard to tatement made under Para-426 the Respondents beg 

to state that all pay and allowances admissible to him as per Rules were paid to 

him. However the Respondents. said that- in case it is found that still there are 

some amount of his pay and allowances are due and admissible to the Applicant, 

arrangement shall have to be made for its expedite payment. The Railway 

Administration- being a model employer_shall in noway stand on the- lawful 

claims of its employees, but it is desired at the same time thatthe humble claimant 

must maintain a good rapport with his employer which in the instant case 'were 

not found. However, the pending payment if any due to the Applicant will 

defrnitely be paid to the Applicant.  

4.17. That with regard to the statement made under Paras-4.27 and 4.28 of the 
• 	- Written Statement of the Applicant it is 'submitted that these• are the 

- 

	

	representations ,of his earlier submissinn to which the Respondents have 

emphatically and respectfully answered to in the foregoing Paras. - 

4.18. That so far the &ound for filing this' Application the applicant made in the -. 

• instant O.A., itis sulmitted that those are not at all 'sustainable in' the eye of law 

and as well as in the facts and the prescribed Railway's.own set of Rules. In the 

instant case when the Applicant deliberately made himself unauthorisedly absent 

- , and remained out of employment for more than 5 years without caring for the 

good advices of his employór, the Respondents, and inspite of issuance of - 

repeated letters for resumption to duty and to take necessary sick memo for 

- consulting the Railway Doctorè for the diagnosis and the Ireatinent of his illness, 

if at all he needed and suffered to, - -' 

Moreover, there was no violation of any - Constitutionalprovision or 
safeguard for the Applicant AS he himself violated the Service Conduct Rules, 

made misconduct by neglect of-duty and remained unauthorized absent and out of 

employment for more than 5 years -despite the isauance of-repeated letters from 

the Respondents and the directions of the Hon'ble Court of laws mentioned in the 

summary of the case above.. 

4.19. That the instant O.A. has no merits and it suffers from waiver, acquisance, 
Contd.. . .PI1 1. .estoppeL.. 
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estoppel and, hence, liable to be rejected A initio and in limine with cost to the 
Respondents.  

4.20. That in initiating and conducting the DAR Proceeding according to 
DAR,1968 all reasonable opportunities were given to the Charged OfficIal herein 

the Applicant, and the Natural Justice was also observed in the proceedings to 

settle the case on' its merit, but the Charged Official herein the Applicant, could 

not feel it to 'be expedient and exigency for his part to co-operate with the 
Disciplinary Authority and the Authorities for such initiative and fmalization of 

the Departmental proceedings which were within the framework of statutory 
Rules and procedures. . . 

• ' 	4.21. That it does not give any sense at all that an employee who had remained 
out of employment for'more than 5 years of his own accord, volition and adamant 
attitude without caring for the necessary prescribed Rules and now 'demands and 

claim for the regularization of his absent period to "treat it on duty" and thereby' 

payment of all backwages when his case was considered by the Respondents 

leniently and with a compassionate and complacent view in accordance with the 
• . ' direction of the Hon'ble CAT and High Court and modified his removal order and 

allowed him his resurnption of duty vide letter dated 1.4.04 and thondent 
carried out the order only on 30.4.04 remaining a further, period of 30 

• , absent. The conduct of the Applicant a single evidence for resuniption of his duty 

even after the direction of the Hon'ble Court.in O.A. No.290/02 by order dated 
27.2.04 will be significant to flote that it took long 2 months time for him for 
submission of his Duty Fit Certificate and resumption of duty. Thus the all along 
attitude, action & conduct of the Applicant do'not warrant anyconsideration for 

his further relief and the instant O.A. is therefore, liable to be dismissed with cost 
to , the Respondents.  

4.22. That the Respondents crave, leave of this HOn"ble Tribunal to file 
Additional Written Statement in the form of Rejoinder, if necessary; - 

Coñtd. . .P/12..Veiifjcatjon.. 
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-VERIFICATION- 

I, 	Sn #..Nt 0JtJ-&vL .............. S/O& 	i4,w4.at present 

working as ... ?JP./ItK....N.F.Railway, :.,do hereby solemnly 

affirm and state that the statements made in the paragraphs 4.1 to 4.17 are derived 

from the records, true to my knowledge and believe and the rest all are my 

humble and submission and I have not suppressed any material facts. 
And I sign this verification on this...........th day of August, 2006, at 

Guwahati. 

SignaU 

• _______ •-

S 0 0 ,00. i 

To 
The Deputy Registrar, 

Central Administrative Tribunal, 
Guwahati 
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DItUfl1 PJILWAY WAG1} (P)/TzNsuCrA. 

11o. WW3 0 	 Tinsulda, dated: 50th Jtac 88, 

To $ S#i Rtonath n'je 
4,o, OWL S4dhb Qio  xtc'jeo 
Near QlLd &Uy li1th Lt, 
Dlgboi Loed, P.O. Mkta Ji*ictti, 
Diott, mbrugarh 7$6 125. 

Sub $ Ibauthorised *bsco,• 

It is cbavod that yon epplicd for 5 daj& LP frcca 3145.86 
to 2.6.88 A'a reddgicø and tiftor ebsoNiding vtthout eu7 
auo,t7 or enj LuUmticn to that sffocb 

YOU are hgrobj edvia4 to rqt for dyr'ediatoj  atht8o 
disdpUnav acUon mM be MtLated against iou, 

DLV20 )th 
Rathv. 

00 
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FICE OF THE 
. 	ND.ES.B.334 	 ISIONAL RI?. MANAO1iR(P), 

	

• 	TO: 	 INSUIaA:s DATED: 22.01.2001 

8hri Biswanath Bane rje., EX-Confidentil Steno to 11IE/TSK 

	

• 	s/Os Late Sudhir çt%. Banerjee,P.O.tUM JUNCTION, 
P • 0. MA1(U4 JuNCTI0N DI3B0I 10AD, NEAR ASSAM SAHITYA BHAVAN. 
DIST: TXNSUKIA(ASSA))PVjz786]7O. 

Subs- Your appeal dated: 1601.2001. 
ftsf;.. Your Previous appeai datedsl2.6.2000 addressed to DRM/TSK 

Havingpersonal hearing on 02.11 02000,the Appealate 
Authority,ie, .DRM/TSK has passed the following Orders: 

" I have gone through the appeal zuhm.ttted by Shri 
Bane rjee against the punishment of re-ineval from service 
imposed by the Disciplinary Authority for continous 
unautherised absence from 09.7.88 and observe that: 

1.The procedure prescribed in the relevant D& A Rules 
applicable to Railway servants, have been correctly followed. 

2 .Thefin4ings of the Disciptinaty Authority are. warranted 
by the evidence of records. 

A pe Esual of the DAR case including the available documents 
report of the E.O. the p representation of Shri Banerjee 

aginst the enquiry report inttcate thatple time and 
opportur4ty(in Writ.tng)was provided to him to either report for 
dutyo or seek treatment of railway doctor shri. Banerjee idid 
neither and wanted to resume duty after a long gap of nearly 
S yeus tht too without complying with relevant rules regarthrAg 
treatment *X wwe, X6  a)iXI  kXVK qFag by non-raway 

doctors.If he was not satisfied with the treatmentAe railway 
doctors and wanted to take treatmexit elsewhere, he aho4d have 
gt his 1eavesancti..ined by the Competent authority, which he 
failed to comply with. Hence I am sutisfled that the chargt of  
long unauthorised absence is subetainiated. The various points 
raised by him about the role and responsibility of the 
Supervisor/Officer alleged discripencies between the .tic.' c 
Cargts and in the Wordins of the DA'à ardors, are tri_ 
nature and do not alter the bahic facts of the case namely, 
long absence without following the prescribed procedure/approved 
at the competent authority, as reu.t red unc&r .xtent rules. 

1- 	However, on ground of mercy I modify the ji4,nishpent i 
reductiob to the lowest st.4MM in his rssànt pay scale,'with 
adverse future e ect,JU.s  resumption of .ity is subject t.* 
his being found fit by the Medical Authorities of the app ropriae 
level and also the'employee furnishing re3.event records/ 

certificates about hii;  sllged illness/ottà.tde tratinent to the 
satisfaction of the appropriate railway medical authority. 
After this requirewent is .cosr.ied with, the regularisation of the 
entire period of abeence(from 1988 to till date of resumption of 
duty)aa leave due,can be considered." 

As such, you are he reby advised to report to this Office 
wj,txLA5 (fifteen)days from the date of recipof this lette 
itI, ro er nie dtcdl trtiffcates cove ring 	p10d S02TJ7 o - 
cons er you to direct to t RiIiMe d.tcal autho rIy ft 
obtaining D.F.C. for resumption to duty,failing which it w1,11 be 
resumed that ou not willing tore rt or duty and o der of -

-Pan-aXty as passed by t 	a p nary Aut 9 ty w 11 ho1 

* 	 - / 
Divisional Rly. Manacjer(P), 
NSF: 

Olt 

S 
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NC .33 - /331 
CT 	(' 	T4 

)TVT.T"tAL INTI, 44Y 	
(- ), 

TT'31.rcrA : T)ATD: 07.12,2000. 

TO: 
3hri isanath anerje, 

)CG! Confidential 3tero to DM/' 
3/0 : Late Sudhir Ch. flaherjee, 
?.O.t4.jCUM LJNTTON,DJ3CI 10AO, 
N 	A33A$ 3AHITYA 8}VV', 
013T: TIN3WIA (A33AM). 
PINS 7861709 

3ub .'- Interviaw with DM/T3 on 02.11.2000 
Ref - Your appeal adthessad to Th4/T3K atnst 

this Orrice IP of w even no • 
12.6.2000. 	 - -L- 	eujkcczfl 

After' personal hearing on 02.11 .2000,Diy1,bf3C has 
passed the follo*in Crdera :- 	 A 

" }ovever.on ground of nteray I Modified the uhiahqerit as reduction to the loweet stage in his present pay scale with adverse future eftet • His resumption of thity is subet to his 
being found fit by the i4edioal authority of the appropriate level arid also the employee fur'nishirtg relevant reoordg/Cr'tjfjcates 
aboiat his aiies!ed illness/outside treatment to the s"tisfct1on 
of the ap'tpriate aut-ority. ktt.'r this requirement is complied 
with the re'ula'isation of the entire period of abseice(from 
1988 to till date of resunpt 4 ort of duty)as due leave can be 
Onsjiered .i,  

As such, you a 	e'eby advised to repert to thts 
Offee immediately with o 	medical 	rtificates coverirt 
the period so as to consider you to direct to the Uy. 4edical suthority fo 	obtainiri t) . . • for r'azeiption to duty. 

* for :ivril1y. 4ariarer(r), 
T .' .iailway,Tinsuti. 

'I.' .  
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ANNEXURE - '1)" 

To 
Dwisional Rly Maná(Ponnel), 
N. F. Railway, 
Tinsukia. 

Sub :- Disciplinary & Appeal Rules proceedings - Imposition of punishment as 
reduction to the lowest stage in my present pay scale with adverse future effect 
irnpoed by DRMITSK on my appeal di 1.82000. 

	

Ref :- I) 	Your letter No. ES-13/334 dated 7.12.2000 addressed to me. 
My application di 16.1.2001 addressed to you with regard to inter alia 
the term "with adverse future effect". 
My application dt. 16.1.2001 addressed to DRM/TSK submitted 
through you regarding inter alia the term "with adverse future effece'. 

Sir, 

With profound respect I beg to state that as per Rule —33 (i) of Indian Railway 
Establishment Manual - Volume-I (Revised Edition - 1989) and as per Rule 1323. (F. R. 29) 
- (1) of Indian Railway Establishment Code - Volume-il (Sixth Edition - 1987) it is evident 
that reduction to the lowest stage in a time scale for unspecified period or as a permanent 
measure is not permissible wider the rules. So, I have requested DRM[FSK in my application 
dl. 29.12.2001 to specify the period of reduction in the lowest stage in my present pay scale 
and to specify as to whether on the expiry of such period of reduction, the period.of reduction 
will or will not operate to postpone the future increments of my pay in my present pay scale. 
In this connection my application dt. 29.12001 addressed to DRWSK  (Thró DRM. 
(Personnel)/TSK is enclosedherewithin originalforyOur necessaryactioit please. 

With regards; 

Enclo. :- Application dt. 29.1.2001 
addressed to DRMJTSK 
in original. 

Dated :- 29.1.2001. 

Your's faithfully, 

Sdf- 
(Biswanath Banezjee) 
Confidential Steno, 
DJtM. (Mechanical)'s 
Office IN. F. Railway, 
Tinsukia. 
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ANNEXURE - 

To, 

The Divisional Railway Manager, 
N. F. Railway, 
Tin suld a. 

(Through DR.M.. (Personnel).! N.ERIy. / Tinsukia. 

Reg 'Imposition of punishment as 'reducticyn to the lowest stage in my present pay 
scale with adverse future effect imposed by DRMrFSK On my appeal di 
i.8.2000 

Ref My application. dt. 16.1.2001 to DRIvIJTSK submitted through D.R.M. 
(PersonneI)/NF:Railway[flnsukja 

Sir, 

With profound respect and 'humble submission I beg to reqUest you 'kindly to refer to 
my aforesaid application in which I had stated that the term to the effect "with adverse future 
effect"; as written in the above quoted punishment is not understood' as to in which respect 
adverse futore effect will apply, and as such 1. had requested you in. my. aforesaid, application. 
dl. 16.1.2001 to communicate me as to in which respect adverse future effect will apply.But 'I' 
have not been communicated the same. However, in this connection I beg to quote the 
following rulings for your information. 

2. 	That Sir, I beg to quote the Rule - 322 (i) of Indian Railway Establishment Manual - 
Volume-I (Revised Edition - 1989) as follows :- 

"322, Effect of reductiOn'in pay or grade - 

(i) Reduction to lower stage in the time scale. Reduction in pay, as distinct from 
reduction from a higher grade or class to a longer grade or class, does not affect a 
railway servant's position on the seniority 'list. The authority ordering reduction 
should invariably state the period for which it shall be effective and whether, on 
restoration, the period of reduction shall operate to postpone his future increments, 
if so, to what extent" 

.1 	That Sir, further I beg to quote Rule 1323 (P.R. 29) (1) of Indian Railway 
Establishment Code - Volume-II(Sixth Edition— 1987) as follows 

"1323 (F.It 29) :- ('1) If'a -railway 'servant is reduced 'as 'a measure 'of'penaity'to'a. 
lower stage. in his time scale, the authority considering such reduction shall state the 
period' for which' it: shall be'.effective" and-whether, on: restoration;  'the- period of 
reduction shall Operate to postpone future increments and,, if so,. to what extent" 

COntd.. P72. 
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4. 	That Sir, from the above rulings it is evident that reduction to the lowest stage in- a 
time scale for unspecified period or as a permanent measure is not permissible under the 
rules. In view of above, you are requested to specify the period of reduction in the lowest 
stage in my present pay scale and to specify as to whether on the expiry of such period of 
reduction, the period, of reduction will or will not operate to postpone the future.incremen'ts of 
my pay in my present scale. 

Witliregards.;. 

Your's faithfully,,. 

Dated :- 29.1.2001. 	 Sd!- 
('Biswanath Banerjee) 
Cónfidëntial Steno, 
DR.M (Mechanical)'s-
Office / N. F. Railway, 
Ti.nsukia. 

An advance copy of this application is sent to DRM/TSK. 



Shri.3iiwa*thBanerii., 
CX Con. StOflG tO DTIS/TSK 
sb Lata 3bdhir Cb. Bansr1ee, 
P.O .PI&m Jmot1n, t*gbol. aoaa Neaz' Assai' 3a1itya Shavan, 
jj : 	 Pin code 786170. 

$ub" Clrittcatton 

Ref:- Yot* appeal dtl 29.01.2001. 
—.1c0000 

Xn reference tO. the above, this is to infcrm 
you that the pmishtnant iipoaed upon te 

01*20 1%8pi t e f 
 is very 

aiaah clear uMr rule 6(vt)of D.& De*l  
yoW pay will be fixed at the ntintum/inittat in the 
prent *3s1e of pay whioh you were enjoying,with future 
.rtecbperi*anent. 

•ilT: • Matger(P), 

• 	'S 	 ::' 

*'• 
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:rLi<K. i3iswas, 	 I 
\dvocaie. 	 I 

(critraI 
Alininistration 'liribunal, 

Guwahti. 

Sri 	 - 

- 	

-  Advocate, 	 — 

Ci\'IIGuiahati. 

L)car Sir, 

ç' 	 r -.un 	10 	 ot 2d(i 

	

:1 	 ,ict/Ptiliener 

vs. 	 - 

Union of India and Qr 

	

10 - 	 ,,-, .1 ,-.. 4.- /4' 	 U) 

	

n.Ji&ri 	IJUL. L d.( 

Kindly eliowkdge receipt of the enclosed "Servcc Copy for i hic 

Advocate of (lie Repondcnts/Opposite Parties. 

\\T ith  thanks, 

Dated . 	 ft65  KK.. 
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IN THE CENTRAL ADMINIST. 

QJWAHAT BENCH, GU... 

O.A. No. 33 /2006 

..!TNALLI 	N 
cK 

Applicant. 

- - Respondent 

hri Biawanath Banerjee 

-Versus - 

Union of India & Ors. 

Re-joinder by the applicant against, the 

written statement filed by the Respondents. 

The Applicant Most Respectfully Shewe.th- 

I 	That the applicant after having gone through the written 

statement of the Respondents beg to submit that save and except 

the statements which have been specifically admitted hereunder 

and those -which are borne by records all other 

averment.s/contenti ons./a]legat.ions made in the \Vrit.t.en Statement 

are hereby emphatically denied and the Respondents are required to 

prove strictly t.hereof 

That for the sake of brevity meticulous denial of each 
and every averment/contention/allegation made in the written 

statement has been avoided. But the applicant confined his replies 

to those avermentsfcontentionstallegations/statements of the 

Respondents, which are se.ened to be relevant, for arriving at just 
decision of the case. 

 That regarding paragraph 3 of the written statement, the 
applicant beg to submit that allegation made in paragraph-3 of the 

W.S. is not tenable as per law and on the principles of justice, 

equity and good conscience for the reasons stated in the subsequent 

paragraphs hereunder. The applicant emphatically denies the 

allegation of wrong representation and lack of understanding of the 

basic principles followed in the matter and such denial will be 

H 	. 
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clear from the statements made in the subsequent paragraph 
hereunder. 

4. 	That with regard to the statements made in para 4.1 of 
the written statement the applicant begs to state that the 

respondents have sought to twist the entire facts and circumstances 

and presented a camouflaged presentation of the SUCcessive, events 

resulting in the filing of the original application. The actual fact 

has already been detailed in the original application no. 33.106. The 

( 	applicant vehemently opposes the twisted circumstances sketched 

on the written statement. 	He asserts that it is the 

Respondents/departmental authorities who did not allow the 
.-.... 	.'. 	... 	-.,. 

applicant to loin/ resume his duty by showing baseless and 

concocted administrative reasons and to save their skin they had 
issued 	letters 	asking 	the applicant to join. But, whenever the 
applicant approached the concern officer for joining,hurdle had 

been created by putting some absurd pre-conditions, so the 

Respondent authority acting through the concerned officers were 

responsible for the present state of affairs caused to the applicant. 

( It is the department who is at fault and the applicant was put to 

suffer because of their fault. Hence, it is wrong on the part of the 

Respondents to hold him unauthorise.dly absent for more than 5 

years. If the documents & eventualities are weighed in proper 

perspective than it will be evident that the applicant is entitled to 
get the back wages. 

41 That regarding averments made in the first sub-para of 
paragraph 4.1 of the W.S. about alleged unauthorised absence the 
applicant emphatically denies 	the 	same and 	submits 	that the 
Railway administration since inception was aware of sickness of 
the applicant, but despite that, Respondent authority did not take 
all possible steps, as required as per Sub-Clause (1) of Sub-Rule (2) 
of Ruie-3 of the Railway Services (Conduct) Rules, 1966, as 

codified in the Indian Railway Establishment code-Volume-I (5th 

edition-1985) to e1t'e integritpd Aevotiopto duty of the 
w 
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applicant by way of directing the Railway Medical authority for 
arranging proper medical attendance and treatment to the applicant, 

as the nature of ailment require so that he could resume to duty. It 

was known to the Respondent.s authority that there was no qualified 

Railway Homoeopat.hist as well as no Railway Homoeopathy 

Dispensary in Tinsukia, Dibrugarh Town and Makuiii Jn. Railway 

Hospital (i.e. the localities in and around applicant's working and 
residence places), for which the applicant could not obtain Railway 

sick memo for obtaining Railway Homeopathic attendance and 

treatment. The Respondents authority did not communicate the 

applicant about modus operandi of the then prevailing system of 

obtaining Railway Homeopathy attendance and treatment so that he 

could have obtained the Railway Sick Memo for Railway 

Homoeopathic attendance and treatment. So the allegation of not 

obtaining sick memo by the applicant from the controlling officer 

as per prevailing system for Railway Homocopathy treatment is 

emphatically denied. The applicant never remained unaut.horised 

absence; rather it was only inaction of Respondents ut.hority for 

not taking all possible steps as per statutory Railway servce 

Conduct Rule Ibid. for which the applicant had to remain absent. 

The applicant beg to submit that DRM (P)/ Tinsukia' letter no. 

ES/B-344 dated 30.6.198, as referred to in the W.S. became 

irrelevant/lost its significance/was of no consequence due t 

subsequent issue of DRM (P)[Tinsukia letter No. ES/B-3 34 dated 

19.1I.I998 (Annexure-B of the O.A and Annexure-A of the W.S) 
admitting, sicknes.s of applicant. 

4.2 	That regarding second sub-para of para-4.1 of the W.S. 

the applicant most respectfulhi begs to submit applicant's absent 

beyond his control did not warrant disciplinary action in the fact 

and circumstances of the case because prior to initiation of major 

penalty disciplinary proceedings with. the issue of major penalty 

charge sheet No F.S,/B-334, dated 06.10.1989 for alleged 

unauthc,rjsecj absence w.e.f. 18.6.1988, Asstt. Divisional Medical 

Officer/N. F. Railway Dispensary / Makum Sn. (in short 
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A.DMO1MJN) had already examined the applicant in applicant's 

residence at Makum Jn on 28.12.1988 in reference. to DRM 

(P)/TSK's above mentioned letter dated 18.11 .1988 and he found 

the applicant was in sickness in bed-ridden condition; but the 

ADMOIMJN did not provide or arrange proper medical attendance 

and treatment to the applicant, rather he gave merely a prescription 

dated 28.12.1988 to the applicant. While the applicant demanded a 

medical certificate from the ADMO/MJN clearly certifying the 

nature of illness and the probable date upto which the applicant 

would be unable to attend to his duty, the ADMO told the applicant 

that he would submit his medical examination report dated to 

Respondent authority in reference to DRM (P)'s above letter dated 

18.11.1988. The ADMO/MJN submitted his medical examination 

report dt. 28.12.1988 to DRM (P) I TSK vide his letter No. 

PATI7t89, dated 28.1.1989. The ADMO's said letter cIt. 28.1.1989 

had two aspects - in one aspect., he certified sickness of the 

applicant and in another aspet he communicated adverse remarks 

against the applicant to DRM (P)./TSK.. Such adverse remarks of 

ADMOIMSN were never communicated to the applicant at any point 

of time. But it was a fact that the ADMO's above letter, which 

certified applicant's sickness was itself a Railway Medical, 

certificate in substance. While the Respondent was aware from the 

ADMO's above le.t.t.er about applicant's sickness and while 

ADMO's letter contained adverse remarks against the applicart and 

while there was uncertainty about applicant's sickness, for which 

the applicant could not be held responsible, in that event it would 

have been in the fitness of things/appropriate and in the interest of 

natural justice either (i) to hold a fact finding enquiry by the 

Respondent authority by associating the examining ADMO/MJN to 

reveal the problem in issue, or (ii) to depute a Welfare Inspector 

for conducting a fact finding enquiry on the spot to ascertain the 

fact in issue, or (iii) to take all other all possible steps as per 

above mentioned Service. Conduct Rule, or (iv'i even . the 

Respondent authority ought to have called for explanation in 

respect of adverse remarks of ADMOtMJN. But Respondent 
tz_ - . 	 - 	 #7 - 
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authority did not take action in any of above manner 7  which 
warranted in the fact and circumstance of the case. 

Acopy of the said letter no. PAT/7/89 

Dated 28.1:1989 issued by DRM(P/TSK 

is filed hereto and marked as Annexure-O. 
The deponent submits that though the Respondent 

authority issued above-mentioned charge sheet; but. did not 
disclose the ADMO's letter ibid in the charge sheet and also did 

not make the examining ADMO/MJN as witness in the charge sheet 

for cross-examination by the applicant. Even during disciplinary 
enquiry proceedings held on 28.9.92 by the Enquiry Officer (i.e. 
Sri P. G. Keshavaa, the then AP /I/N.F.R1'/TinUka) the content.s 
of ADMO'S said letter cit.. 28.1.1989 were not recorded and 

examining ADMO/MJN was not called as witness for cross-
examination. Further Respondents even did not submit Written 
Statement during pendency of earlier O.A. 99 of 1994 (filed in this 
Hon'ble Tribunal on 20.5.1994) and did not bring to light of this 

Hon'ble Tribunal and to applicant the contents of ADMO's said 
letter through WS, if any would have been submitted. So, there was 
violation of requirement of Rule 9(6) of the Railway Servants 
(Discipline & Appeal) Rules, 1968 (in short D & A Rules), 

violation of principle of Natural Justice and against the principles 

of Justice, Equity and good conscience. In this connection, 

applicant's brief averments in para-3 of his letter dt.. 18.3.2004 

(Annexure-M of the O.A.) may please b referred to. So, after 

observing a period of six months i.e. as stated by the Respondents 
in the instant W.S., was not necessary for waiting, rather all 

possible steps, as narrated above, ought to have been taken by the 

Respondent authority. So, for wasting a period of six months by the 

Respondents after receipt of ADMO's said letter, the applicant was 
not at all in any way responsible. 

4.3 	Though the major penalty charge sheet No. ES/B-334, 

dated 06.10.1989 for alleged unauthorised absence w.e.f. 18.6.1988 
was issued, it was/is 	gjb-niti 	a 	 very belatedly 
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from the contents of DRM (P/TSK'5 letter no. ES/B-334, dated 
01.7.1997 and this iase in issuing the charge sheet has been 

accepted by the Respondent authority (i.e. Disciplinary Aut.hority' 
itself. So, the adverse action emanated (i.e. imposition of - 
punishment already imposed) out of the above mentioned void-ab.. 
initio charge sheet was/is illegal 7  arbitrary, violation of D & A 
Rules, and violation of principles of Natural Justice and against the 
principles of Justice, Equity and good conscience 

A copy of DRM(P/TSK'5 letter no.ES/B...334 

Dated 1.7.97 is filed hereto and marked as 
Annexure...p 

4.4 	That the applicant emphatically denies herewith the 
allegation of the Respondent.s which inter-alia, reads as "after a 

period of S years Sri Banerjee approached the Adt 
I 

ninistration vide 
his letter dl.. 2.4.93 to issue sick memo for obtaining necessary 
duty fit certificate from the Railway Doctor and without waiting 
for the reply in his said letter he approached this Hon'bl CAT, 
Guwahati vide O.A. No. 99194" The applicant, begs'fo submit that 

he had already attended DAR enquiry on 25.9.1992, Enquiry 
Officer had already submitted his DAR Enquiry report dated 
29.9.1992 to Disciplitary authority (i.e. Respondent authority) in 
October 1992 but despite that the applicant had not been 
Communicated anything in respect, of disciplinary proceedings The 
applicant submitted application dt.. I 0 . 2 ,1993"praying for issue of 
Railway sick memo 7  as fresh sickness of applicant. occurred. As no 
Railway sick memo was ever issued, so, the applicant attended 
before Sr. D110/IC/Np Railway Hospita1/Tijsukja (in short Sr. 
DMQ/JcJTsjc on 242.93 for ' medical examjnat.joj Sr. 
DMO/IC/TSK instead of medically examining the applicant wrote 

letter no. Hf93/TSK dated 24.2.1993 to DRM (P)/TSK with the 

request to issue fresh letter for medical examination as Sr. 
DMO/IC,1 TSK learnt from the applicant that a disciplinary 
proceeding for .alieged unauthorised absence was going on against 

applicant, that a Rly, Sick memo as asked for on 10.2.1993 was 
never issued. Hea ltee D1

1d the applicant 
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that Sr. DM0/IC apprehended that the applicant might be removed 

form RAy. Service, and as such he wrote the above letter. 

Thereafter also, the applicant submitted following applications to 

the authorities from time to time till filling of earlier O.A. 99 of 

1994 (fifed in this 	Hon'bte Tribunal on 20.5.1994) praying for 

isue of Rly, Sick Memo or fresh letter to Sr. DMO/IC/TSK: - by 

applications dated 	12.3.93, 	2.493, 29.493, 31.5.93, 22.9.93 	and 

'28.12.93.But no RAy Sick memo or fresh letter to Sr. DMO/IC/TSK 

had ever been issued till filling of OA 99/1994. 

Copy of applicant's application from 10.3.93 

to28.12.93 are filed hereto and marked as 

Annexure-Q series. 

The applicant, believes that there was/is no extant. 

Railway Rules that a Railway servant is debarred from obtaining 

Railway 'Medical Attendance and treatment during on-going 
disciplinary proceedings for alleged unauthorised absence or for 

whatever other charges. On the same analogy, the applicant also 
believes that a hard-core criminal is rendered medical attendance 

and treatment by the State during their trial and imprisonment. The 

applicant was not removed from Rly. Service till filling of O.A. 
9911994 (filed on 20.5.94). While the applicant believes,so, the 

Respondents are put to strictest proof by quoting showing and 

supplying copy thereof as to whether any Rly! Rules exist.ed/exist.s 

debarring a Rly. Epployee in the above circumstances while the 

Rly. Employee was/is not at all removed from service. If no such 

Rly. Rules existed/exist, in that event the applicant had been 

denied the Rly. Sick memo illegally, arbitrarily. 
The applicant submits that 	as 	the 	disciplinary 

proceedings was at the root for not issuing Rly. Sick memo or 
Fresh letter to Sr. DMOIIC/TSK and whereas the applicant had not 

been supplied with copy of DAR enquiry proceedings of 28.9.1992, 
copy of Enquiry Officer's DAR enquiry report dt. 29.9.1992 and 

copy of Disciplinary authority's order for submission of.written 

reply therefore, the i a t had th ~altern but to file 
earlier O.A. 99 of 1994 in 	 .1994. 



During 	sub-judice 	of O.A. 	99/94, 	disciplinary 
proceedings were the matters in issue. Therefore, the allegation of 

Respondents which reads as "After a period of long 5 years Sri 

Banetjee approached the Administration vide his letter dt. 2.4.93 to 

issue sick memo for obtaining necessary "Duty Fit Certificate" 
from the Railway Doctor without awaiting for the reply to his said 
letter, he approached this }Ion'ble CAT, Guwahati vide O.A. No. 
99/94 .." is emphatically denied herewith and such allegation is 

nothing but to mislead this Hon'ble Tribunal, as no man of 

ordinary prudence would await for more than one year from 2.4.93 

to 20.5.94 (date of filling OA 9911994). While no response was 
forthcoming from the Respondent authorities in response to 
applicant's above-mentioned applications and while nothing had 

been communicated about fate of the disciplinary proceedings by 

the Respondent authorities, so, question of alleged 5 years did not 

arise. Moreover, as stated above, it was fresh sickness with the 

submission of application cit.. 10.2.1993 ibid. 

4.5 	Regarding allegation of Respondents made in 2id  sub- 
para 4 of W.S which reads as "The Hon'ble CAT dismissed the 

O.A. observing neither ......", the applicant beg to submit that 

though O.A. 99/94 was dismissed partially from Limitation point of 

view and partially for procedural lapse for failure to disclose the 

cause of action on the frame of the OA, the disciplinary 

proceedings were the matters in issue during sub-judice of OA 

99/94. There was no injunction of this Hon'ble Tribunal to keep in 
abeyance disciplinary proceedings during pendency of OA/1994. 
But the Respondents did not submit W.S., did not submit along 
with W.S. (if any would have been submitted) copy of 
ADMO/MJN'S lett.er dt. 28.1A989 (Annexure O' of this rejoinder), 

copy of DAR enquiry proceedings dated 28.9.1992 held by the 

Enquiry Officer, copy of Enquiry Officer's DAR Enquiry report 

dated 29.9.1992 (submitted to disciplinary authority - Respondent 

authority in October 1992) copy of Disciplinary Authority's order 
Oerore this ron'Ufe Trrnunal ano to appi cant: consequently the 

8 



	

0 	 -k 

applicant could not get opportunity in the interest of Natural 

Justice to rebut the allegation of alleged unauthorjsed absence 

during. pendency of earlier OA 99/94, and hence this Hccn'ble 

Tribunal as per Rules of pleadings held on the frame of its order 

dated 8.8.1995 passed in OA 99/1994 which inter-alia reads as 
"Thus the service of applicant was not terminated at any point of 
time. The disciplinary enquiry did not result in any order adverse 

to him" (vide para-3. pag.e-5 of its above order). Thou gh  
99/94 was dismjsse& but for above observations of this Hon'ble 

	

Tribunal, ta licant =

t;~-,ere 

	efepeal against_the 
dismissal.Although re ot. granted; but, diilinary 
proceedings were settled with it.s upholding in the above manner, 
and in view of aboveobservations there was no direction of 

Hotible Tubunal to ResDondent to finalize the thccipliitat, 
proceedings  again in reference to t4e abov e meiioned void ab-
initio Chagesheet dt. 06.10.1989 and hence there remained nothing 

to finalize the disciplinary proceedings. Rather this Hon'ble 

Tribunal left the matter to be decided between Respondents and 

applicant with the passing of following order: 
- 

Neither in limitation nor on merits any relief can be 
granted on the frame of this 

- application, which does not disclose 
any cause of action or a grievance, which can be redressed under 
the law. In the peculiar situation where 

his service are terminated what the respondents should do or the 

applicant, should do is a matter for those parties to consider and 

from this order it is crystal clear that there remained nothing 

further to finalize the disciotinary proceedings asain in reference 

to the same void abtnitioçharge sheet cit. 06.1 0,1989. 

That it is noteworthy to point out that disciplinary 
proceedings was initiated on 06.10.1989 in reference to above 

mentioned void ab-init.io charge sheet No. ES/B-.334 dated 

06.10.1989 for alleged unauthorised absence w.e.f 18.6.1988, DAR 

enquiry held on 28.9.1992 by the Enquiry Officer (who was not the 

disciplinary authority)in an illegal manner by asking incriminatory 

questions in vio!at.iot of Rule 9 (21) of D&.A Rules, 1968 and by 
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overlooking non-disclosure of statement of imputation of 

misconduct in the charge sheet and punishment of removal from 
service imposed illegally on 12.6.2000 (i.e. more than 10 years 
after issue of the charge sheet) at the cost of mental agony, 
monetary loss, loss of valuable/precious time of the applicant for 
no fault of the applicant, and deprived the applicant to resume duty 
for muh earlier for so many years on the pretext of pending void 
ab-initio disciplinary proceedings and dilly daily practice. No 
prescribed formalities had been observed in imposing the 
punishment. 

That the applicant reported for resumption to duty on 
18.3.2004 vide his application cit. 18.3.2004 (Ani'iCXUVC.M of 
instant O.A', but, in fact., he was allowed to resume duty on 
27.5.2004 clue to high time taken for issuing of Duty Fit Certificate 
for administrative reason. 

4.6 	That the applicant begs to submit that the allegations in 
third sub-para of Para 4.1 of the WS are emphatically denied 

herewith, as compelling circutnst.ances created by illegal, arbitrary 

inactiontilfegal arbitrary action on the part of the Respondents 

dragged the applicant to this Hon'ble Tribunal. The applicant 

was/is always at liberty as citizen of India to approach the Hon'ble 

Court of law for seeking justice against injustice. The applicant did 

not commit offence in having approached this Hon'ble Tribunal 

and Hon'ble High Court/Guwahati and there was no ill motive for 

seeking, justice. The respondents did not submit correct. Table of 

court cases in the W.S. The correct table of Court cases is as 
follows: - 

SI. 	Case 	Brief cause of filling 	Observations/decision 	and 
No 	

. 	

compliance 
I 	O.A. 99 As the respondents did The. service of the applicant 

of 1994 not 	communicate 	the was not terminated at any 
result of disciplinary point of time. The 

proceedings held in ref. to idisciplinary enquiry did not 

(void ab-jnitjo charge result in any order adverse to 

C T~r t  ki.- eg~~ 
"I 
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sheet. 	dt. 	6.10.1999 ibid 1 the 	applicant.. 	What the 
during more than 4 years I respondents should do or the 
7 	months and 	on 	the I  applicant 	should 	do 	is a 
pretext of 	illegal 	matter 	for 	those 	parties to 
disciplinary proceedings J consider. 
of action had been taken 	The 	applicant, 	on 	receipt of 
on applicant's I Hon'bie 	Tribunal's orders dt. 
applications. 

It 8.95 	passed on O.A. 	99194 

I submitted 	applicationdt 

30. lU.!995 for resumption to 
duty but he was not allowed 

2 	OA 	60 j As 	the disciplinary I Though 	board 	of 	Enquiry 
of 1997 	Authority (i.e. Officers 	cancelled 	during 

Respondent authority) 'pendenc.y 	of CA 	60/97, 	but 
nominated Board 	of during subjudice of OA 6011 97 
Enquiry 	Officers 	to 	get asked for written brief from 
clone 	SUccesSlvC 	DAR applicant by Disc. 	Authority, 
enquiry 	denovo 	iiiegally,  Hon'bie 	Tribunal 	directed 
arbitrarily 	in ref. 	to 	the I applicant 	in 	submit 
same 	void ab-.init.io  rtesentation. 	Thpplicant 
charge 	sheet dt. 	6J0.89 submitted 	representation 	cit. 

I ibid. 
...... ............ 

13.3.2000 to Disc. 	Authority. 
But 	no 	advise 	order 	passed 
against 	the 	applicant by this 
Hon'ble Tribunal. 

3 	W.P. This was 	an 	appeal The Hon'ble High Court was 
(C 	No. against the 	ocler 	cIt. in 	agreement 	with 	this 
1166 of 42.2000 passed 	on 	CA IHon'ble Tribunal's said ordez 
2000 to 601*97 so 	that 	of 	any dt. 	4.2.2.000 and directed 
Hon'ble further retirement on said applicant to submit 
High 	) order 	could be 	done 	by represent.atioii to 	Respondent 

(Court/C3 Hon'ble High 	Court, 	as authority. 	So, the applicant 
I by the chargesheet no. ES-B I canceling his earlier 

1334 cit.. 6.10.1989 was/is representation cit. 13.3.2000 
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void 	ab-initio 	and 	hence 	submitted 	represefltat.lOfl 	ui.. 

question 	of 	submitting 1 17.4.2000 to Disc. Authority. 

writ brief did not arise. 

4 O.A. Amongst other ave.rments, This 	Hon'ble 	Tribunal 

(290 of it 	was 	one directed aplic.ant to produce 

2002 averment/grievance 	that I all 	relevant 	medical 

order 	of 	appellate certificates 	from 	1988 	to 	till 

Authority did not contain the filling of O.A. 99/94 and 

the period for which the directed 	the 	Respondents 	to 

applicant had been asked allow the applicant to resume 

to 	produce 	the 	medical duties 	after 	receipt 	of 	the 

certificate 	and 	another certificates 	from 	the 

grievance 	was 	that, 	the applicant. 	The 	applicant 

order 	from 	the produced all relevant, medical 

Revisioning. 	. 	 Authority certificates/records 	to 

I (i.e. 	G.M., N.E. Railway, lRespondents 	vide 	application 

Maligaion) 	in 	ref.. 	in dt. 18.3.2004 (Annexure-M of 

applicant's 	Revision the 	OA'); 	but 	in 	fact 	the 

application dt.. 02.3.2.001 applicant has been allowed to 

resume duty very belatedly on 

27.5.2004. 

Further 	while 	admitted 	OA 

2.90 	of 	2002. 	this 	}Ion'ble 

Tribunal 	passed 	order 	that 

pendency 	of this 	application 

shall 	not 	be 	bar 	on 

respondents 	to 	take 	initiative 

to 	resolve 	the 	matter. 	But, 

revisioning 	Authority 	never 

disposed 	off 	applicant's 

Revision 	application 	dt. 

8.3.2001 	by 	quashing 	illegal 

imposed 	punishment 	and 	did 

not 	allow 	the 	applicant 	to 

resume duty. 
A) 	• 	 ,, 

~~M M ~ 
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Present I Amongst. 	 other I Now under subjudice. 

OA No. averrnents/grievances, one 

3312006 	of 	the 	grievance 	is 	that 

(now this 	Hon'ble 	Tribunal 

subjudi while 	issued 	its 	order 

cc) dt ... ... .... On past OA 290 

of 	2002 	had 	not 

I specifically 	directed 	the 

respondents as to how and 

in 	what 	manner 	back 

1 wages 	of 	the 	applicant 

would 	be 	considered 	by 

the respondents and that it 

is mandatory on the part 

of the 	Hoifble 	CAT to 

direct the respondents as 

Ito 	the 	entitlement 	of the 
back 	wages. 	The 

lgrievance 	of 	never 

disposed 	of 	applicant.s 

Revision 	Application 	dt. 

S.3.2001 	by the Revising 

Authority has been raised. 

4.7 That regarding allegations of respondents in paga-4 continued 

to page-i of their W.S. the applicant emphatically denied the 

allegations herewith and beg to submit that the respondents were 

fully aware since inception that the applicant was sick and 

confined to house. The applicant was unmarried. It was the 

statutory duty of the concerned Respondent authorit.y (i.e. 

controlling officer who is the disciplinary authority) to take all 

possible steps in the fact and circumstances of the case to ensure 

integrity and devotion to duty of the applicant. There was/is 

relevant, provision of statutory rule in this regard vide clause-(i), 

sub rule (2) of Rule-3 of the Railway Services (conduct.) Rules. 

I- 

5 
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1966, as codified as Appenctjx4 in 
the Indian Railway 

Code VolumeJ (Fifth edjtjot1 985 	which is quoted below:.. 

General 	(1) 
(1) 

(2 (i) Every railway servant holding a supervisory post shall take 

all posibie steps to ensure the integrity and devotion to duty of all 

railway servants for the time being under his control and authority. 
 

While above Rule was/is these. atut.orylegal provision 
enjoined/co

mmanded the Respondett authority (i.e. controlling 
officer who is the Disc. Authori'ty in relation to the applicant ) to 
take all 

possible steps on receipt of ADMO/fJN'5 medical 

examinatjot'i report dt. 28.12,88 vide his letter No. PAT/71'89 cit. 

28. 1 .1989 which was submitted after having medically examined 

the applicant at applicant's residence at Makun Jn. In ref. to DRM 
(P) I 

TSK's letter No. ES/B334 cit. 18.11.1988 ('Copy enclosed as 
Anflexure..Q') The AD'fo certified appljcajit's sickness and 
simul

taneouslysubmitted adverse remarks against the applicant, in 

the same, above letter, The ADMO'5 certifyjng sickness of 

applicatit in the above letter was a railway medical certificate itself 

in substatce But unfortunately ADMQ'5 said lettet was never 
disclosed to the applicant at any point of tinie, but only known to 
the Respondent authorities, So, while the applicant's nature of 
illness was uncertailL for which the applicant could not be held 
responsible and while the Respondent authorities had received 

adverse report. from ADMO, in that event respondents ought to 

have taken all possible steps without loss of time to arrange for a 
fact-finding enquiry by associatitg 

the same examining 
ADMO/MJN so as to redress the problem, or to have communicated 

the applicant to attend Riy. Hospital by providing ambulance, or to 
have called for explanation from applicant in reference to ADMO's 
adverse report, or ought to have deputed Labour Welfare Inspector 
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to conduct fact-finding enquiry on the spot. (i.e. at applicant's 
residence' to ascertain the fact in issue. But respondents remained 

silent as a mere spectator in violation of above quoted statutory 

rule. Even the application submitted two applications both cit.. 
9.9.1991 for inspecting the applicant at applicant's residence by 
the Respondent authorit.y (i.e. controlling officer who is the 
disciplinary authorit.y) aiongwith a Doctor for ascertaining the 

applicant's health status. But in violation of above, mentioned 
statutory rule the said Respondent authority did not. take all 
possible steps and did not communicat.e anything to the applicant. 

Copy of the letter-dated 9.9.91 is filed 
Hereto &. marked as Anriexure.. R 

The applicant had already attended on 18.9.1992 before 
the authorities (i.e. Sri N.K. Das, the then DME (C &W' / TSK who 
was one of the controlling officers as also disciplinary authority of 
the applicant, Sri A.K. Jaataria, the then Sr. DME/TSK who was 

another controlling officer of the applicant and who was competent 

to act as disciplinary authority of the applicant and Sri P.G 

Keshavan. the then APO/I/TSK who was the Etiquiry Officer for 

the DAR enquiry), all of whom sat in ajoint sitting in the chamber 

of Sr. DME/TSK in presence of the applicant. The applicant 

submitted application cit. 18.9.1992 to above disciplinary authority 

who was one of the controlling officers along with a homoeopathy 

certificate and requested therein to direct the applicant to Railway 

Medical authority for pathological investigation for obtaining Duty 

Fit Certificate (in short DFC) to enable the applicant to resume 

duty. The above authorities put questions to the applicant in a joint 
sitting, which the applicant replied to. The authorities found of 

their own that the applicant, was fit and decided to get the DAR 

enquiry done by the above Enquiry Officer. Hence the applicant 

was detained for DAR enquiry which was to be held on 28.9.1992, 

but did not direct the applicant to Railway Medical authority at any 

point of time either before. the DAR enquiry held on 28.9.1992 or 

after the DAR enquiry held. The authorities who are non-Medical 
personnel, even did not consider it necessary to direct the applicant. 
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to obtain railway medical fitness certificate from the Railway 

Medical authority before the DAR enquiry heldwlijle the subject 

matter of absence arose out of medical reason DAR enquiry was 

held on 28.9.1992 by the Enquiry Officer, in which enquiry the 

appfjcatt attended so, the date 18.9.1992 was much before expiry 
of 5(five) years 

coufltig from 18.6.1988 (i.e. the date of alleged 
unauthof'jsed absence w.e.f. 18.6.1988 as shown in the void ab-

initio charge sheet no. ES/334 dated 06.10.1989 (Annexut'e C of 
the instant ciA). 

Copy of the applicatt's letter dated 18.9.92 
is filed heret.o and marked as Annexure 

The applicant repeats that the respondents authorities 
examined the applicant on 18.9.1992 in a joint sitting by putting 

questions and they took decision of their own that the applicant 
was fit did not direct, the applicant to railway medical authority 
suo-rnotto before the DAR enquiry held on 28.9.1992 for obtaining 

DFC despite the authorities know fully that the subject matter was 

sickness The authorities were non-medical officials So, this was 

gross procedural violation on the part of the authorities without 
getting obtained Duty Fit Certificate from Railway Medical 
Authority before getting held the DAR enquiry on 28.9.1992 
Further, pending the DAR enquiry, the authorities concerned did 
not direct the applicait to Rly. Medical Authority in reference to 

applicant's above mentioted application dt. 18.9.1992 for 
obtainfrg DFC, rather detained applicant for getting done the DAR 

enquiry on 28.9.1992 So, it was evident, that the respondents had 
already Pre - conceived on and before 18.9.1992 that the applicant 
would be removed from service by hook or crook in reference to 

the above cited void ab-initlo chargesIeet cIt. 06.10.1989 and 

which was further evident from their subsequent condijt of not 

responding to applicaiit's applications subnlitted to theni from time 
to time and that no all possible steps had been taken by then] in the fact and circumsta,]Ces 

of the case in gross violation of above 
motioned Rly. Service conduct rule to ensure integrity and 

n devotion to due of the appljcaj by the supervjsjcontrollitg 
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officers. As already stated above, DAR enquiry was held on 
28.9.1992 by he Enquiry Officer, in which enquiry the applicant 

attended, that Enquiry Officer submitted his DAR enquiry report 

dated 29.9.1992 alongwith DAR enquiry proceedings held on 

28.9.1992 to the Respondent authority (i.e. disciplinary authority) 
in Octbr 1992. 50, THEH RESPONDENTS ARE ESTOPPED 
UNDER THE RULE OF ESTOPPEL TO STATE THAT THE 

APPLICANT WAS EITHER CONTINUING SICKNESS OR 
AB$ENTING SINCE 18.9..1992. The respondents dragged the 
disciplinary proceedings willfully, illegally, arbitrarily for 
abnormally prolongperiod from the date 06.10.1989 (i.e. date fo 

issue of said chargeshee dt. 6.10.1989) to 12.6.2000) (i.e. the date 
of removal order No. ES/B-334 dt. 12.62000 - Annexure..I of OA) 

which was near about 10 years 8 months for no fault of the 

applicant at the cost of mental agony, monetary loss. Lost of 
luJprecious days of applicant life which lost precious 

'valuable days cannot be regained or will no revisit. Their such 
willful arbitrary and illegal inact.on and action dragged the 

applicant to approach this Hon'bIe CAT a number of times earlier 

as per Table of Court cases shown in forgoing paragraph. 
Therefore, it transpired for all practical purposes that the 
respondents had already pre-conceiyed illegally arbitrarily and 
whimsically on or before 18.9.1992 that the applicant, would be 

removed from service; otherwise respondents would have taken all 

possible step as per above mentioned RAy. Service Conduct. Rule 
either suo-lllotto or in refet-ence to applicant's applications. Only 
the respondents deferred issue of removal order to 13.6.2000. 

That with regard to the statements made in para 4.2 of the 
written statement the applicant begs to offer no comments. 

That with reard to the statements made in para 4.3 of the 
written statement the applicant reiterates his statement.s made in 

para 2 above. The applicant asset.s that in compliance with the 
orer caLeq 	wnen ne approacflea Lae responcenLs Ior 
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allowing him to resume duty he was asked to give duty  fit 
certificate from the Railway Medical Officer and when he asked 
the same from RMO concerned he was not given the same citing the 
reason that he cannot issue such certificate as the applicant was 
taking Homeopathic treatment which was not recognized as per 
Railway service rules. 

That the contentions of the respondents in para 4.4 of the 

written statement denied and in this regard the applicant reiterate 

his statements made itforgoing paragraphs of the re-jinder. 

That with regard to the aerments made in 4.5 of the written 

statements the applicant reiterates his statements made in para 4.9 

to 4.13 of the Original Application. A mere reading of para 4.5 of 
the written statement field by the respondents makes it crystal 
clear that they themselves do not know as to why the DAR enquiry 

against the applicant was started. It also signifies that they are not 
aware that what constitutes MISCONDUc:T' 

That with regard to the statements made in para 4.6 the 
applicant begs to offer no comments 

That with regard to the statements made in para 4.7 &. 4.8 the 
applicant begs to stat.e that his representations dated 13.3.2000 was 
not taken in to consideration by the disciplinary Authority in its 

proper perspective and in a haste he imposed the penalty of 
removal from service w.e.f. 12.6.2000 vide order dated 12.6.2000. 

II. That the contention of the respondents in para 4.9 are 
accepted how far they are borne by records, but, he denied the 
allegation to the effect that he remained silent for a further period 
of 7 days. Rather, he could not understand the meaning of the 
penalty imposed and so he wrote a letter to the aptellate authority 
seeking ciarificat.iot on 29.1.01. 
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12. That the contention of the responclent.s in para 4.10 are 
partially accepted but, it is denied that does not wan to resume his 
duty. He wrote the letter. dated 29.1.01 only to know the meaning 
of the penalt:V imposed by the appellate authority and which right 
cannot be said untenable in the e ye of law. 

That with regard to the statements made in par -a 4.11 the 
applicant begs to state that he was always willing to resume duty 

but., he was subjected to penalty without there being any fault onn 
his part.. 

That the contentions of the Respondents made in para 4.12 
are denied in to to. The applicant asserts that he has filed a 

Revision petition before the General Manager, N.F. Railway on 
.3.01 but, that was never disposed of by the G.M. and is still 

pending. 

That with regard to the statemen Tts made in para 4.13 and 
4.14. the applicant begs to offer no comments. 

That with regard to the statements made in para 4.15 and 

4.16, the applicant begs to state that. service is a contract governed 

by a bundle of rules called service rules. If any employee deviates 

from the rules governing conduct he is liable to penalty which is 

subject to certain procedural safeguards governing the service. 

In the instant case, the applicant was suffering and that is 

undisputed. The moot question for adjudication is, whether the 
applicant is responsible for non-resuniption  of dut.y or the 
respondents (lid not allow him to resume duty taking the shelter of 
certain technicalities. 

A perusal of the entire facts and circumstances with proper 

perspective would make It clear that the applicant is not at fault. 

but, it is the respondents who are responsible for delayed 

resumption of duty by the applicant. Hence, the appLicant is 

(I 
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IV 

entitled for the back wages treating the entire period of his absence 
as on duty. 

That with regard the statements made in para 4.17, the 
appIicatt begs to offer no comments 

That with regard to the statements made in para 4.18 to 4.21 
the appljcatit begs to state that he always int.edecj to resume his 
duty,  but., it was the official respondetts who did not allow him t o  
join. In that view of the matter, the  
cannot be denied as no fault 	

backwages to the applicant 
is attributable on his part.. Hence it 

can be said that. the conteftiofl of the Respondeiits ares tatemeiifs 
made in vein with an intent to creat confusion in the mind of the 
Hon'ble Tribunal. Moreover, the principles of waiver acquisance 

 
and estoppels have no application in the instant case. 

1 9. That the applicai.it further submits that the Apex Court and 
Hon'ble Gauhatj High Court in a catena of decjsj05 have held that 
an employee canot be denied his emoluments for the fault of the 
C department. In that light, of the matter, the instant origina' 
pplicatjon is 

required to be allowed and the applicant. may be 
granted his full back wages treating the entire period of his 
absence, on duty. 

V E R I F I CATION 

I. Sri Biawanath Banerjee son of Latd Sudhir Chandra 
Banerjee do hereby solemnly affirm and state that. the statements 
made in paragraphs3 L11, 

are true to my 
knowledge and those made in pararaphs.3. 

Lf - L1 a r e being 
matters derived from record true to my belief and informat ions and 
the rest are my humble subiuiss8,15 before this Hon 'ble Court And. I sign this verifjcatioz on this 	day of February 
2007 at Guwahati 

Signature of the Depone 	- 
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ANNEXURE- 0 

NO. PAT/7189 	 Date: 281.89 
From DMO/MJN 	 To, DRM (P) fISK 

ç 	Sri Biswanath Banerjee 

Ref Your office L. No. ES/Bi334 dated 21.11.88 

I have attended the above named staff at his residence at 
Makum on 281283. I have examined him &. found him to be 

suffering from Hypertenon. He is not willing to take any 
allopathic medicine from Rly. H. Unit or to be referred to Rly. 
Hoep. DER. He is not in my sick list. This is for your information 
please. 

Sd/- 

28.1.89 

DMO/MJN./DBR 

Certified to be true copy 

Advocate 



 

N. F. RAILWP.Y 

Office of. the 	.. 
Bivi. Jailway Manager. (Ph 
Tinsukia. 

• 	N0IES.-B/334 	. 	dt.1-7...7 
t -- 	.. 	. 	.•• 	 .. 	 . 	 . 

1 	i 	I 	qt 	A 

øiWnth PanerJoe, 
• 	•: (CnfidentiaL Steno to BME/TS.K) 

do Late Sudhir ch. Banerjee, 
•igboi Road near aid Health Unit, 

-r.o. 'Ia) urn Junction. 
Pin-18617. 

Subs- BAR enquiry report and observation' 
of the disciplinary auth•rity. 

Enclosed, please find herewith a copy of tha 
departuiental enquiry report into the charges framed against 
you vide 5I'Z(C&W)/TSK'g Memorandum No.E$-B/33.4 dt.-1e-89 
(in B pages). Further, to the above it is to inform yuth.t 
the disciplinary suthority has ordered for cancellatien..f 
the nomination of Beard of Enquiry issued vide SF7 Ns.ESiw9/334 

Acc.rdingly the nomination of Beard of enquiry 
for holding frerAs eruiry Into your P)N case is cancelled. But 
the present discipinary authority (Divi, Mechan1l Engineer. N. F. Railway/Tinsukj0) observes the following on the record 
available in the concerning file and advises to oeM the same 
to the delingquent,- 

"(i)Major Penalty Chargesheet was net framed in proper way as can be seen from the office copy of the 
chargesheet at SN..101 and 102 that- 

No definite charge of Article-I of Mflexure-I 
was mentioned. It simply mentioned as under-"That said 9ri e. N. Banerjee while functioning as Confidentj,,l Steno/TSI( 
during the period- is charged as under." 

Statement of Imputation of miscanductjmjsbe-
havisur was not completely brought out in Article-I of 
Annexure-IX and that also without any relevent reference of 
Service Conduct Rule. 

(ii) On going through the enquiry report and notings and csunternotjngs available in the file. I am in 
the cenclusion.that though Sri S. N. Banerjee, Confidntia1 	. 
Stena/TSK cannot be held responsible for being unFuthorised 	' 
absence.fr,m duty w.e.f. 18.6.88 to 8.7.88 as he app].ied for leave and, defied by sanctioning authority, but he can 	 ••• 
be charged for being unauthorized absence from duty after 
the expiry of the period of leave applied for. Thus, before 
finalizing the case an apportuniby should be given to 
Shri B. N. 8 anerJee, C•nfidentja). Steno to represent within 
15 (fifteen) days as to why he could not be taken up for 

(Csntd. 	- 2) 

Certified to be true copy 

- 

Advocate 

A 
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(Peg e 2) 

misconduct remaining unauthorised absence from duty w.e.f. 	. 
.7.88 with violation of Rule 3(1) (ii) & (iii)..of Railway 

Service Condtxct. Rule." 

In view of the enclosed DN enquiry report an 
observation 	the present disciplinary authGrity mentioned: 
above you are given an oppertunity to prefer your written 
brief to th& Divisional Mechanical Engineer,, N. F. Railway, 
Tinsukia for:his consideration befzre finalising the DR 
cae. Such representation must he submitted with15 dey5 
from the date of issue of this lettr 

Enclo2 un 8 sheets. 

B. C. ROy 4 
i?o/VTsT 

for 1ivl, Railway Manager 	), 
N. F. RalLway, Tinsukia. 

S 
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kteport 01 th De;]rtIIIntfd. 	 i.t:, into the charges 
fraried against Shri Biswana:h 	i' r J'', C.nficjential 
SteIi2cr under DtiC/c7F -ii1y/Tinru¼a 
Introductory 
The Divisirial Mect'.aincal Erigine.r(C&4), 11.F.Rai1way, 
Tinsukia in e;ercis' of a D..visiiñinary Authority 
nominated P.G.Kesavn, Assists 	PErsonnel Officer(I), 
i0F.Railway, Tinsukja under iLe o9(2) bf R.S. (D&A) 
Rules, 1968, to act as Enquiry Officer to find out the 
truth or otherwise into the alleged charges framed 
açainst Shri Bisvianath Banerjee, Confidential Stenorher 
vide Major penalty meLnorancluin No.Es.-2/334 dated 6-10-1989. 
The delinqJent submitted the defence as provided .vide parait : 
of the mernoramdum. The delinquent did not give any name 
to act as kbm Defence Counsel. The date for holding the 
enquiry was'fx fixed vide letter No.ES-B/334 dated 4-9-92 
fixing the date of enquiry on 28-09-1992. Accordingly 
the defendent attended the enquiry as fixed at 1000 hours:.' 
on 28-9-1992. 

Article of Cges 	 ' 

One article of charges was framed against the defendent 
Shri Biswanath Banerjee, Confidential, Stenographer under 
DI/C&W/N.P.Railway/Tjnsu.kja vide the major penalty memorand * 
of charges as under :  

" Unauthorised absence w.e.f, 18-06-88". 

Examination of Eviuence 

The disicipliriary authority proposed to sustain the charges 
'against the defendent on the basis of the'records maintained 

, 	 inthe Office of the Di"/N.F.Raj1way/Tjnsukja. 

Reasons for.Findirgs 	 • 

Art1ciz of charge : As already stated Shri .Biswanath 
Banerjee, Confidential Stenographer under DME/C&W/N. F.Railwa' 
Tinsukia has given his defence 0  

tit 
( 	 '. 	 - 	 . 	 • 

Shri Biswanath Banerjee was 'anoointed as Stenographer in 
/,,scale 'Ps 130-300/- on the RaL way on 22-7-19?2.When the 

L fr11 A.Nu,"acusediwas 'askedLwhether he knows 
• 	 about Rul as No • 3 1 (ii) & (iii) of 

• 	 lway Services (Conduct)Rules, 1966k he' has answered'tht 
- .....' 	

••--••-•-- • 	
Nø.7ows that for absence beyond 48 hours, he is required. to 

• 	 •int±rnate his Controlling Officer regarding the absence, he 
.J\ \ 

	

	• stated.that yes, he knows about this also. Vide Q.No. 8, 
when he was asked why did not he not give intimation rgard 

, 	•his absence from 18'-6-88,kxh±, he has stated that he 
:. informed DME/TSK d'hOUt his sickness and asked for LAP from 

-5-8 to 2-6-88, LHAP from 3-•.-8B x to 17-6-88, 19-6-88 
\•. ' 	o 2'4-6-88 and from 25-6-88' to -?-OO. Frorn'iecorus itj. 

'seen that his application5 for LAP from 31-5-8 to 26-88 
and for LHAP from 18-6-83 to 24-6-88 and trom 25-6-88 to 

: •' \ 	8-7-88 are available .When asked v:L('Je questnion No. 9 if 
he had taken any treatment fr'ni 2ai iway Doctor at Makurn wher 

\ there is a Railway Doctor and where he,. as residing, he 
\ answered that he did not take any treatment from Railway 
\ Doctor. In anux answer to question No.11 he stated that 

...... 2.  

7 	. 	 • 	 ' 	 • 	
. ••' 

iiii- 	 S 	 - 	 - 
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as far as he rememhcrs ho had LdkCn wecilcines from Dr.R.K.Dutta 
Homeopath of Tinsukia by deputinci man. He has stated in answer 
to question No.12 that since he could not approach him physical1j 
due to extremC vertigo. When ho wa;z isked why did he not intiniat( 
his controlling officer reqarding his absence after 8-7-88 
vide question No.13 0  the answer given by him is not convincing. 
Further, the reply to question No.14 to the effect 'of asking 
for medical memo for availing treatment from Raaway Doctor is 
also not convincing.hen he was asked did he submit any unfit 
certificate when 43 hours of his reD,orting sick vide question No. 
15 0  the reply given by Shri Banerjee is not acceptable.. 
From answer to question No 0  20 it would be seen that he had 
called Doctors on 28-12-88, , 10,10.91, 7_9....9:2 and 17-9-92. 
In answer to question No. 23, he has stated that he hath.taken 
sick memo on many occasions. 

Shri Banerjee, Confidential Stenographer, being qualified and 
put in abou.t 16 hp years of service asL  8-7-88 	L°. 
and knows 'about Rule flo. 3,1(u) & (iii) and# also knows that 
whenever a railway servant report sick he should submit the 
unfit certificate within 48 hours to k his controlling Officer. 
Further, although he is well aware that for reporting sick 
ke one has to take a sick, memo, which had taken on many occas1'on 
failed to intimate his Controlling Officer, DME/C&W, about his 
sickness and ano- thereby renamed unauth/orisedly absence 
It Is a fact that in the major penalty memorandum i.ssued vide 
No.ES-B/334 dated 6-.10-89although he had applied for LHAP 
upto 8-7--3,. Howeverip. the facts remains that he failed to 
intimate his controlling officer regarding his sickness or 
otherwise from 9-7-88, thus 	remained unauthorisedly absence' 
from 9- 7-88 	 L L k'- 4 	, 	fl  
Findings 

In the light of the facts and detailed 'discussions as present 

in the foregoing, it is held tht the article of charges 
framed against Shri Piswanath B.inerjee, Confidential Stenographe 
issubstantiated partLally without any element of motive. 

P.G.

ly  

	Kesavan )• 
Enquiry Officer 

APO/I/TSK) 
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(COPY). 

To: 	 (Througjjjnessenger) 
Sr.DME(Power), 
N.F.Railway,. Tinsukia. 

(For kind attention of 5ri A,K,Jataria) 

Feg:- D.F.C .  

Ref:- D(C&W)/TSK'S chargesheet No.ES/B_3340dtd6.10.89 
andhis DAR enquiry order No.ES-B/334, dt.29.8.91, 
Ragin Enquiry Officer(APO/I/TSKtS) letter 
No.ES-B/334,dt.4.9.93 fixing date of DAR enquiry 
on 28/9192.  

Sit, 
With profound respect and humble submission, 1 beg 

to state that I have reported to DME(C&W)/TSK and Enquiry 
Officer (APO/I/TSK) on 18/9/92 alongwith a HomoeopathiC 
certificate vide my letter dt.1E3.9.92 when both of them 
brought me to your chamber and you have heard me, On 
23/9/92, I requested DME(C&W)to direct me for pathological 
inve.stigaiono that I may obtain DFC vide my letter dt. 
23.9.92. It is learnt tion my letter dt.23/9/92 has been 
put up to yotby APO/I/TSK (Enquiry Officer) as per: instruc-
tioh of DME(C&W) on the body of my letter. On 24/9/92 I 
met you in your chamber for directing me for DFC. : I attend-
ed the DAR enquiry against me held on 28/9/92by APQ/I/TSK 
(Enquiry Officer). On 13/10/92 I met Enquiry Officer in 
is chamber, and he discussed on phone with DME(C&W)/TSK 

Sri N.K.Das to the effect that I desired to meet with DME 
(c&W) pertaining to my DAR enquiry as well as for directing 
me for DFC, and I came to learn from Enquiry Officer's 
chamber that there was no necessity of meeting DME(C&W), 
and you were on leave from *t9x 13/10/92. 

2 	You are requested to please communicate your order as 
regards directing me for DFC after pathological irvestiga-
tion. If your honour decide that I will not be dijrect .ed 
for DFC after pathological investigation, then in that case 
I request your honour to kindly issue me a formal Railway 
sick memo, as I am feeling troubles, so that necessary 
pathological investigation can be done, treatmentobtaifled 
(if required) and DFC may be obtained. You are requested, 
if possible, the sick memo may be issued on Maligaon Rly. 
Hospital with a forwarding letter, and if not possible, 
then either to DMO/DBRT or DMO/TSK alongwith a fly. 
journey pass. You are rdquested to please send the sick 

memo alongwlth Rly.pass through the bearer of this letter 
Sri Paritosh Roy Kar, Ex. Fitter Mistry of TSK Loco Shed, 
whose specimen signature is given below duly atteted by 
me. If it is not possible to send the sick memo longwith 
fly. pass through him, then you are requested to send the 
same by Registered with A/D post/at an early date as I am 
feeling troubles. 

With regards; Yours faithfully, 

Date:1L2L29 	
Sd/- 

(Biswnth Bánerjee) 
sd/- 	 Confdl,steflO to 

Specimefl signature 	DME/TSK, 
Sri. Paritosh Roy Kar, 	N.F,RailwaY 
Ex.FItterM±StrY of 	at lvlakum jn, 

d the above sign. 	XrV 
Atteste  

ertfied to be true copy 

Jdv7c2ta 	
I 
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(Copy) 

Office of the Sr.DMO/NFR/TSK. 

No 0  H/93/T8 	 Date: 24-2-93 0  

To: 
DRM(P)/TSL 

Subject:- Unauthorised absence of Shri Biswanath 
Banerjee, C/o. Shri SudirCh.Banerjee, 
near old Rly. H.U0, 
Digboi Road, P0, Makum Jn. 

Ref: 	Your office letter No.ES/B/334,dt. 
18.11,88. 

Above named appears before the undersigned on date 
(24.2.93) for medical examination as directed to tk him 

by you Vide your above quoted letter. As the above quoted 

letter was issued long back, no action could be initiated 

for his medical examination by tha undersigned. It is 

requested that a fresh letter would be4 issued if his 

medical examination is still required. 

Sr.D/C/TSK._ 

Copy to : 

Sri Biswanath Banerjee, 
for information. 

Sd/-
Sr.DMO/IC/TSK. 

24,2.93 	- 

-r 
Senior D.M.0.(IC), 
N.F.Railway, Tinsukia., 

t 	 0 

(Seal). 

000--- 
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/ 	To: 

	

/ 	The Divisional taiwaY Manager, 

	

// 	__ 

(Ih:i0ernhb0 

With profound respect and humble submissiofl, I beg 
to state that I have requested Senior DME(Power)/TiflSU1( 

vide my appiCati0fl dt.10.2.93 to issue me a Rly. sick memo. 
(cop of the application dt.l0,2.9 3  is enclosed for your 

kind perusal please. Messenger awaited in DME/TSK'S Office 
Section on 10.2.93 and it was 

learnt by him from office that 
few days time will be required as to whether sick memo will 
be issued to me or not. 	essenger again went to DME/TSK'5 
office on 17/2/93 to obtain sick memo; but he learnt from 
office thatmy application dt.10.2.9 3  has been sent to 
DRM(Pers0rn BranCh)/T1flS1ia for necessary action and he 
learnt from O.S.(EStt.) that my application has been given 
to dealing clerk(EStti) who *,kx took leave on urgent basis 
for his mother's serious iUness. As I have not received 
sick memo, therefore on 24/2/93 I reported directly to Senior 

and shown him DBM(P)/TSK'S 

letter No.ES-B/334, dt.18,11o88 
 (copy enclosed4a5 Annexure-B) 

quested him for medical examinati0 	
He wrote letter 

and re No.H/93/TSK, dt,24,2.93 to DRM(P)/TSK (copy enclosed as 
pnnexure-C). ADMO/MJN attended me on 23/12/88. 

2. 	
As I am always intending to resume duty, but feeling 

some troub1eS'a I need a sick memo to attend /CheCYP the 
troubles ard as I have not received sick memo, I met Senior 
DME(Power)ITSK on 24/2/93 at about 3.30 P.M. and requested 

him to issue 
me a sick memo. He told me that he will be 

guided by Rules, for whicO there is Personnel Branch to 
guide him with rules and if rules permit then he may issue 
me sick memo. However, I have not yet received sick memo. 

In view of circumstances mentioned above, I would 
3 . request your honour to kindly look into my case sympatheti- 
cally so that, Personnel Vranch give rulings to Senior DME 
(power)/TSKat the earliest to enable him to issue me a sick 
memo, and for which act of your kindness I shall remain 

evergratefUl. 

With regards, 
Yours faithfully, 

Encl o :  

ptaL/29A. 

Sd/- 
(Biswanath Banerjee) 

Confdl. Steno to DME/TSK, 

at Makum Jn. 

c/o.Sri. Sudhix Ch. Banerjee, 
Makum Jn.; Digboi Road, 

(Near Assarn Sahitya Bhawafl) 
Tn. (&sam). 

A copy of this application 
is sent in advance (with 
enclosures), as I am 
feeling troubles. 
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(COPY) 

To: 
The Gçne.al Manager, 	 - 

N.F.Railway, Maligaon, 
• 	•Guwahti1l(AsSarnLL 

(Through: Proper channel). 

With prfo,und,rOspeCt and humble submission, I beg 
to, state a following few, lines for your perusal and syrnpa- 

• 

	

	thetic* consideratióflPleaSe, for which I beg apbloqy for 
intruding; upon your valUable timö. 

that Sir, I requested Sr 0 DME(POwer)/N.F.R1Y./TiflSukia 
for.a.Ra41way sick mem&.yide my appitcation dtd,lO.2.93 (copy 
enclosedasAnflere_Air .DMO/Imcharge,/`N.F.Riy.

~

/Tin's'uii'a"on
. As no Rly.siCk memo has been recei 

ved, therefore,. I met  
24/2/93 and shown him DRM(P)/N.F.Rly.Tiflsukia'S letter No. 
ES/B-334'dtd.1841. 88. (cory enclos"d as Annexure-B). Sr.DMO/ 
IC did not examine me, for which he wrote letter to DflM(P)/ 
TSK vide' his letter No.H/93/TSK dt.24.2.93(COPy enclosed as 
:AnriexureC). On 24/2/93, I met Sr.DME(Power)/TSK at about 
3.30 P.M1 in his chamber and told him that I require a Railway 
siclç memo' and that Sr.DMO/IC did not examine rxv and that Sr. 
DMQ/IChas written letter Nox to DRM(P)/TSK. During discussion 
with Sr.DME(Power), he inter-alia told me that he will be 
guided byrules, for which according to him there is Personnel 
Branch to'guide hIm with rules and if rules permit then he may 
issue me 'sick memo, As 'no Rly. sick memo has been received 
by me, Ilnade application to Divisional Railway Manager/N.F. 
Rly./T.insukia vide my application dtd. 12/3/93 (copy enclosed 
as Annexure-D) requesting him to look into the matter sympathe-
tic-ally so that Personnel Branch give rulings to Sr,DME(PoWor%i 
TSK. 

rtsiit is';now l days alredy elapsed since 
L1o/2/93(te date of my alication asking for Rly. sick memo) pp  

date of writing this letter), 

.(a) neither I have received Rly, sick memo, 
nor received letter from Senior DME(Power)/TSK stating 
that Railway.SiCk memo cannot be issued, quoting the 
relevant provisions of rules, if any, furnished by 
Personnel Branch as desired by Sr,DME(Power)/TSK, 
nor received copy of letter, if issued by DRM(P)/TSK, 
addressed to me withcopy to Senior DMO(Incharge)/TSK 
directing me for medical examination in response to Sr. 
DMO(IncharcJe)/TSKS 'letter No.H/93/TSK, dt.24.2.93. 

That £ir, in view of circumstances mentioned above, 
I would request your magnanimity to look into the matter syi 
pathetically, so that I may get a Railway sick memo, as I 
am z feeling troubles which are required to be checked up so 
that I may obtain.DFC,aS I am always cherishing desire to 
resume dtty. 

And for which act of your kindness 1 shall remain 
ever grateful  

•Withreards, 
• • 
	 Yours faithfully, 

En c lo: Asab 0 ye. 

Date: 

Address. 

Sd/- 
(Biswanath Banerjee) 

Confdl.Steno to DME/TSK, 
N F ,RaiiwayJjTinsukia 

C/o.Sr Sudhir Ch.E3anerjee, 
Makuni Jn.; Digboi Hoed, 

(Near Assam Sahitya Bhawafl) 
ojs am)PIN-7 8610 

(p. 

I 
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An advance copy of this application (together 

with enclosures) is sent to G.M./N.F.Rly./Maligaon, 
as I am feeling troubles. 



/-! 

- 	(VXNNEXIJI. 

(ThLener1 

Ref:— My application dt.10/2/93 to bu. 
My application dt.12/3/93 	

submitted thr- to DRM/Tinsukja, and 
my application dt,2/4/93 to 	ough Proper GM/N.F .Rly./Maligaoh. 	c anne 

ir --.--_----.--------------------.--.--..---------.---.--.-------.- 

Most respectfully arid with humble submission, I beg to 
state a follo*thng few lines for your perusal and symp

athe j cor)jderatjon please. 

• 	/ 

I 

- 

To: 

The Snjor DME(Power) 

That Sir, I have requested your honour vide my appli-
cation dt,10/2/93 to iSsue me a Railway sick memo, it is now 
77 days already elapsed since 10/2/93 (i,e. the d ate 

of submission of my aPPlication 
dt.10/2/93 asking for Railway 

sick memo) to 28/4/93. But unfortunately i, being a Railway 
employee, have not yet been favoured with Railway sick memo, 
although i am always cherishing Intention to resume duty but 
feeling some troubles in person. The Railway sick memo is 
urgentjy required to check_up the troubles, to take treatment (if required) so 

that I may obtain Duty it Certificate In view of 
this, I would request Your honour kind.y to issue me 

a Railway sick memo lurgently, as 77 days already elapsed, and it will 
be great help to me if the sick memo Is sent through 

specjrne signature 
the bdarer of this application Si3 	Chunulal Prasaci, whose is given below/luly attested by me, 

That Sir, if You find difficulty in Issuing me Railway 
sick memo in spite of the fact that I am a Railway employee 
as well as I am entitled to Railway sick memo, then in that 
case I would request you to let me know through of ficial 
letter your inabilityto Issue me Railway sick memo and the 
reasons theref or, and the letter may kindly be sent through 
the bearer of this letter Sri Chunilal Prasad to enable me to take the help of Court o 
time after 	f Justice for speedy relief at any 

1/5/1993, as I am feeling troubles In person. 
That s

ir, in lieu of Railway sick memo, your honour 

Hcan issue a letter addressed to me with copy to Senior D.M.O, nchorge),
ncharge), N.F.Rallway, Tinsukia in responS e  to Senior D.M,O.  Tinukja's letter No.H/93/TSK, dt,24,2,93 addre-ssed to D.R.M.(Personnel)/NF R11/ 	

directing me for medical examination, and it will be of great favour to me 
if the letter is sent through the bearer of this application Sri Chunilaj 

Prasad whose specimen signatu is given below duly attested by me. 

In view of the.circumstances mentioned above, 
I would request you to take any of the actions as you deem fit and 



/ 
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and proper and let me know through thp bearer of this 
application , by offcial letter or x b)(issue of Railway 
sick memo, as the case may be. 

With regards; 

Yours faithfully; 

Dated:_29/4/199 	
Sd/— 

(Biswanath Banerjee) 
CohAfdl.Steno to DOM,E O , 

N,F.,Railway/Tmnsukja. 
at Makum Jujctiori. 

( C/oSri Sudhir h.Banerjee, 
postalMakum Jo., Dlgboi Road, 

	

address. 	(Near Assam Sahitya Bhawan), 
P.O. 

PIN--786170 
Sd/- 

(Specithn signaturTShrj 
Chunulal Prasad). 

Attested,the  
above sign. 9/4/930 

(13 Sd, th Baner 

C 
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To: 
/ 	The Senior  DME(pOwer), 

Q 
; 

(ANNEXURE/) 

N. 
Ref: - ___ 

Sir, 
With profound respect and humble, submission, I beg to 

invite your kind attention to my application quoted above in 
which I have requested you kindly (i) either to 

issue me a 

Railway sick memo, or (2) if Railway sick memo cannot be 
issued to me in spite of the fact that I am a 

RailWaY errqDlOYee 

and-m entitled 
to Railway sick memo, then in that case a letter

,  

of your inability to S 
issue me a Railway sick memo may kindly 

be issued, or (3) in lieu of Railway sick memo, a letter may 

be addressed tome with Copy 
to Senior O/inCharge/F 

29/4/

way/
Tinsukia for medical examiflati0 	

The above quoted 

application has been sent to your honour 	
ough meSsenger on 

93 when he met you in your chamber and you have told 
him that I would be informed the result of your action 

xpXS* 

separatelY and as such, you told the 
mes senger is not required 

to meet you agai-h. 
That Sir, I have not yet been informed 

anything about 

the matter. I, therefore, request your honour kindlY to 
communicate me any of the abovd through lette', and for which 
act of your kindness I shall remain evergrateful to you. 

This a
ppliCatton is sent to your honour through mess-

enger Sri Barun Baneriee, whose 
specimen signature is given 

bplOW duly attested by me. 

With regards; 

Yours faithfully; 

Dated 

S d I- 
(Biswaflath Banerjee). 

Confdl.Steflb to DME, 
N.F0RLLI. 
at Makum Jn0 

ç Lh '  

C fr- 
Of 

3d 	

OIE  

Sri Bsrun Baneriee). 

sdI 	31/Iee')' 
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NNEXURE 

1o: he General Manager, 
N.F.Rj.1Way, ,MaligaOfl, 
Guwahati-1 lfjp.. 

(Thr,QjJQhL cpr chann). 

Sir, 
With profound redpe.ct and humble submissiofl, I beg to 

state a following few lines for favouf of your perusal and 
kind consideration please. I beg your pardon for intruding 
upon your valuable time. 

That Sir, I beg to invite your kind attention to my 
appliCati01 dt,2/4/93 addressed to your honour (through 
proper channel) which was submitted to Senior D.M.E.(Power) ,  
N.F.RailwaY, Tinsukia on 5/4/93, who is one of my controlling 
officers. A advance copy of the aforesaid application has 
been received in your office on 12/4/93 as can be seen in 
the Postal A/U 'card. In my aforesaid application I have am 
earnestlY requested your honour to look into the matter 
mos t sympathetica11Y'so that I can get a Railway sick memo. 

That Sir, thereafter also I earnestly requested Senior 
D.M.E.(POwet),   N.F.RlY,   Tinsukia vide my application dt. ick   memo,   or 
29/4/9 3  either (i) to issue me a Railway s 

 
if he finds any difficulty in issuing me R1v.SiCk 
memo, then in 

that caseprayed for a letter of his 
jnability to issue re a FUy. sick memo and the 
reasons therefor too enable me to take the help of 
Court of Justice, as I am feeling troubles, or 
in lieu of Railway sick memo, a letter from adminis-
tration addressed to me with copytO Senior DMO(IflCh-
arge), N.F.Rai-1W8Y, TinsUki in response to Sr.DMO 
(Incharge)'S letter No.H/93/TSK, dt.24.2.93 addressed 
to D.R.M.(pe'rs0nne1) N.F.R1Y., Tinsukia. 

A copy of my application dt.29/4/93  is enclosed here-
with for your kind perusal. Subsequently I sent reminded 
application dt.3l/5/93 to Senior D.M.E,(P0wer), N.F.RailWaY, 
Tinsukia, a copy of which is enclosed herewith for your kind d any of 
perusal.' It is my bad luck I have not yet receive  
tDe above. 

That' 5ir, as I. am always 
c he rishing intention to 

resume duty, but feeling troubles, therefore, medical exami-
nation is required so tat I may obtain Duty Fit Certificate. 
i, therefore, ferve

ntly/request You to be kind enough to 
look into the matter most sympatheticaY so that I am not 
victimised by injustice. 

With regaras Yours faithfullY: 
• 	 Sd!- 

	

1993. 	(Biswanath Baneri ee). 
Confdl.Steflo to D.M.E., 
N.F.Rl . TSK.____ 

E'Ma iTn. 
(C/o. Sri Sudhir Ch.Bafleriee, 

Address. JMakum Jn,; Diabot Road, 
((Near Assarn Sahitya Bhawafl), 

in. 

	

 advance COPY of this 	
PiN- 7E170 

5ppii cation(together with 
 

enclosures) is sent to G.M., N.F.R1Y., 
MaligaOfl, as I am feeling troubles. ;k 

II 

y 
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I7,  
I ,  

1.0: 
The Senior tL.M.E.(Power), 
N.F. RatiWayt 

(Asam). 

Sir, 
Ref:- fl ?y application dt.lO/2/93 to your honour.  My application dt,12/3/93 to D.R.M../N.F. 

Railway/Tinsukia, submitted through proper 
channel. 

3) My application dt.2/4/93 to G.M./NF.Rly./ 
Maligaon submitted through proper channel. 

4 My application dt.29/4/93 to your honour. 
5 My application dt.3l/5/93 to your honour. 
6 My application dt.22/9/93 to G.M./N.F.E1ail-

way/Maligaon submitted through proper 
channel. 

	

1. 	With profound respect and humble submission, I beg to 
state a following, few lines for favour of your perusal and 
kind consideratiàn please. I beg pardon for im disturbing 
your valuable time. 

	

2. 	That Sir, I would request your honour kindly to refer 
t6 my aforesaid applications. 

	

3. 	That Sir, vide my above applications I have requested, 
your honour very earnestly to take any one of the following 
actions:- 

either to issue me a Railway sick memo, Or 
if your honour find any diffculty in issuing me 'Railway 
sick memo,sd then in that case I have alreaçty prayed 
for a letter fxmm of your inability to issues me a 
Railway sick memo and the reasons thereof to enable me 
to take. the help of court of Justice, as I am feeling 
bodily troubles, or 
in lieu of Railway sick memo. a letter from Adrninistra.t€ 

tion addressed to me with copy to Senior D.M..O,(TnChárge), 
N.F.Rly,, Tinsukia in response to Senior DM.O.(Incharge)'S 
letter No.H/93/TSK, dated 24/2/93 addrssed to D.R,M.(Perso- 
nnel), N.F.Rlv., Tinsukia. 

	

4. 	That sir, I have neither yet been given Railway sick 
memo by your honour norgiven any letter in terms of prayer 
at paragrqph.s 3(1) or 3(iii) above. Threfore, I have no 
other alternative, but to take recourse to the court of Law 
for appropriate immediate relief as mentioned in paragraphs 
3(1) and 3(iii) above. 

	

5. 	That,Sir, it is learnt that Railway servants who seek 
redress of their grievances arising out of their employment or 
conditions of service from the court of Law, cannot have rewx 
recourse to the C0t of Law without obtaining previous sanc-
tion of Government. In view of this rulerp I have addressed 
my application dated 28th,DeC./93 to the General Manager, 
N.F.Railway, Maligaon requesting him to communicate me, sanc-
tion of the Government to enable me to have recourse to the 
court of Law for appropriate re immediate relief as mentioned 
in paragraphs 3(i) and 3(iii) above, and such application 
dt.28/12/93, qu6ted above, is enclosed herewith, in duplicate, 

(Contd,to. . 



3C 

,r. 

(Annru. 
oget 	

With enciosur 	
Your 

honour is reaue$ted 
kindly to forward the 	

above quot 	appj

j;Immtcatj0 
 to the General Manag 	N,F.Raj 	

for COnUflica 
ting me sanctj0 of th Government to have recourse to the Court of Law 

at an early date, 
lWith rega5; 

ClOs0 .i. 

dt 0 28/12/93  
to G.M./NFRI 	

along enclosures (Totai 15 sheets) 

Yours faithfully.  

C' / 

Banerjee) 
Steno to D.MCE., 

8 Ltuki a . 
at Makum Jn. 

C/o, Shrjp.Sudhj Ch. 
Banerjee, Makum Jn0; Di.gboj 'oacj, 

(Near Assam Sahitya Bhawani P.0.Makum Jn; 
flSUk1a 

. 

Certified to be true copy 

Advocate 

- 	cr 
Ae42 
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ANNEXURER 

The Divisional Mech. Engineer (C & W) 

N.F. Rly, Tinsukia. 

Sub: Resumption to duty. 

Ref. Your letter No. ES-B1334 dt. 29.8.91 

With profound respect and humble submission, I beg to 

inform you that I have received your above letter on 6.9.91 wherein 

your honour have mentioned that I have not joined duty in spite of 

your letter of even no. Dt. 30.6.88. The reasons which led me to 
the absence have been explained in my defence to the chargesheet. 

no. ES/B-334 cit. 6.10.89 you have appointed Enquiry Officer vide 
your order No. ESIB-334, dt. 29.8.91 to enquire into the charge of 

unaut.horjsed absence against me. 

2.. 	Homeopathy is a recognized system of treatment 
practiced all over India. There is no provision available of 

Homeopathy treatment in Riy. Hospital of DBRT/TSK, MJN by the 

duty qualified Homeopathist who can issue sick certificate had 

there been such provision, I could have produced sick certificate 
much ear -her. 

3. 	Vide your letter under reference, you have ordered me 

to join duty within Sept. /91. 1 am also interested to join my duty 
as for non-attending duty I have lost monetarily from Sept/88 to 

sept/91 1958.00 p.m. x 37 months = Rs.73446/- excluding 
annual increments, PLBs, subsequent ADAS. But some discomfort 
disturbing me. 

Certified to be true copy 
3& 

Advocate 

To, 

Sir, 



T 
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4. 	In view of above, I would request you cordially to 
inspect me in our house alongwith a Doctor who will examine me 

in your presence, and you will bear him and myself and thereafter 

form an independent opinion. Your presence is solicited because as 
a disciplinary authority you will decide the matter,, for which your 

satisfaction is necessary and moreover on two occasions Rly. 

Doctors annoyed with me for my arguments. 

With regards. 

Dated Makum In. 

The 91911991 
Yours faithfully, 

S d/- 

Biswanath Baiierjee 

Confdt. Sten to 

DMEfTSK 
N.F. Railway 
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. 	 V.  

g 	 . . 

To: 
 

D(W)/N.F,Rly. 

Sir, 

Regs— Your chargosheet No.ES—B/3340 dt.6.10,89, 
and;uDAR enquiry Order No.ES..e/334 

Enquiry Officer's letter No.ES.sB/334, ... 
dt.4,9.93 fixing date of DAR Enqtiir 	V 

.911 2819/9.2. 	 V 	
V 

In reference to above, with profound re spect&d. 
humble submission, I beg to report hereby to you oftoo. 
with a Certificate dt.17/9/92 from Homoeopathist DtUN.V V 

Singhp Makum Jn. wherein the Doctor advised for petholO-
gical investigation. You are, thereforO, requested to 
direct r to Rly.Hoapital/DBRT or MLG for duty fit Certiw. ficate after pathological investigation. As I amVViithö*it 
pay, so, I will be unable to do pathological investiga'tion. 
You are requested to advise me as. yOU  deem fit and pxO$ór 
in this circumstance.  

With regards; 	 V 

Yours faithfully; 	V 

Enclos One Homoeopathic 
certificate. 

(Biewanath BanerieO) 
Confdj.Steno to 

now at QffjV 

Copy to*- 

Sri P.G.Keshavan, 
Enquiry Officer, A/I/N.F.Rly./TSK for. 

information and necessary actioq please in  
reference to his letter No.ES—Bf 334 
dt.4/9/93 to me and my lettór dt.8/&/1992..... 
to him. Homoeopthic certificate may please 

V 	 V 	

. be seen from DME/IW/TSK. 	 1.1. 
flateds i.8J9/1992. 	 VV 

Certified to be true copy 

Advocate 

Sd/- 
(Biswanath Banerjee)VJ. V 

Confdl.Steno to D/TsK, 
now at office. 
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Regd No. 88873 (B.S.C.H.) 

Par tue r 

This is to certify that Mr. Biswanat.h Banerjee of Makurn Jns. 
Dist. Tinsukia was under my t.reatm:ent from 10 th  Oct.91 to 14 th 

January 92 

His Chief complaint was vertiga with nausea and tendency 
top faint, worse on rising from lying position and on motion. 

I advised him to take few Homeopat.hic Medicine for months. 
On dated 10.10.91 

Nimuv 2 Nos. I doss daily (for 10 days) 

Stry. Phos 3 x 2 tab. Three times daily (for 3 days) 

Naxvom 2 nos. I doss daily at bed times (10 day) 

On dated 29.10.91 

• 	(1) Sul 200 1 dôs daily (for 10 days) 

(2) Stiy. Phos 3 x 2 tab. Twice daily (for continued till 3 
months) 

However, on his request he was. under my treatment. from 7th 
Sep 92 advised him for pathological investigation for my 
treatment. 

_ 
17.9.92 

Ceptified to be true cipy 

Adv.crnte 	 -I 
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IN TI! CENRMMAJ!MLNjSTR LTIVE TRIBUNAL 

GUWAHATI BENCH:: GUWAHATI 

00A.NO.330F2006 

Sri. Biswanath Bannerjee 	 Applicant 

-vs- 
Union of India & 	 Respondents 

IN THE MATFER OF: 
/ 

OBJECHON PE11TLON 
By the Respondents against 
the Re-Joinder filed by the Applicant 

in the above OA 

The Respondents above named most respectfully shewetk 

I. 	That the Respondents have gone through the contents of the 

Rejoinder filed by the Applicant and beg to state as under 

ii. That albeit the Respondents have elaborately and most candidly 

submitted the details in their written statement in respect of the 

above O.A. never-the-less a seriatim reply raising objection to the 

above Rejomder 4 sthmitted herewith. 

12. ThatthestatementsmadebytheApplicantunderparasl,2&30f 

the O;A. the Rejoinder are the echos of the Written Statement 
.4 

submitted by the Respondents and hence it is futile to make any 

comment on it. 

contd .. . .PI2 . .. tht...... 

4' 
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1.3. That with regard to the statement of the Applicant made under 

4 it is submitted that the statement of the applicant in the para is not 

acceptable at alL The applicant was given various scopes and 

opportunities to resume his duty from the very beginning of his 

unauthoised absent period videDRM (P)IFSK's IJNos. ES-13/334 

dtd. 30-06-1988, 18-11-88/20-12-88 & 29-08-91 advising him to 

resume his duty immediately. It is not true that the Respondents had 

put pre-condition but follows the extant rules of EREC and IREM 

regarding unauthorised absence of an employee. 

It is further stated the Applicant was reluctant for joining duty. 

During his sickness as stated by himsell he was not willing to take 

treatment of Railway Doctor and Allopathic Medicines as reported 

by the then Divisional Medical Officer/Makwn vide his letter No. 

PAT17189 dtd. 28-01-89. Detailed facts were already produced with 

necessaty relied upon documents previously in reference to the OA 

No. 33 of 2006 before the Hon'blelCATlGuwahati vide this office 

LJNo.FiCourt Case!fSI( (W) dated 11-05-06. If the applicant claims 

that the administration created any hurdle for him for joining his 

duty, the onus lies with the applicant to prove the same. 

Photo copies of above are Annexed asANNEXURES 1,2,3,4. 

1.4. That with regard to the statement of the Applicant made under para-

4.1. it is stated that he had not produced any supporting documents 

regarding his illness inspite of repeated request/or long period of more than 

15 years, the references of which have been mentioned in the foregoing 

Contd.....P/3 ... itis...... 
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(zj0  
It is further stated that the Railway Service Conduct Rule (1966) is meant 

for individual Railway servants to follow. As a duty-bound and disciplined 

staff it is the Applicant's duty to show absolute integrity and devotion to 

duty on his working as per Rule 3(1) (i)(iiXiii) of Railway Service Conduct 

Rule —1966. Instead he had been behaving in such way t$the 

Administration's duty to make him duty-bound. for his own interest and 

integrity. 

11 
it is pertinent to mention here that DM0/MUM had attended him in 

his house for treatment but The applicant had not co-operated with the 

doctor. He had to takehis treatment and also wanted to berefeiTed 

to higher medical authority for his better medical trcatmenL Doctors'report 

regarding the same is enclosed as Annexure4. 

It is pertinent to mention here that in Tinsukia Division there is no 

Homoeopathic system of treatment till date and 'c.- modus operandi 

regarding treatment and giving sick-memo through such system. if any 

body does not want to take the recognized treatment of medicine 

(Allopathic) then it is his decision to take outside treatment, It is considered 

as treatment under PPMC (Private Practitioners Medical Certificate) as per 

Railway rules. Thus the applicant 11 fto hide his indiscipline 

by throwing the responsibility on the ADMO/MJN and the grievances for 

non-existing system of Homeopathic system of treatment in TSK division. 

in this connection it is mentioned that it is not the fact that the 

Applicant is not in the habit of taking Allopathic Medicine and treatment by 

Railway Doctors. His Service Records show that according to his volition 

Contd...PI4.... and 
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and opportunity he consumes Allopathic medicine and avail of the Railway 
.3çZA. 

Medical facilities for treatment and services. Docwnentaiy evidence in this 

connection would be produced on time for kind perusal of the CAT. 

Thus, he had disobeyed the rule of service condition of Railway 

service which are mentioned below. 

He had not taken sick-memo from his office work place (i.e. 

Divisional Mechanical Engineerifinsukia's office) which was 

violation of the extant official procedure. 

He had not reported to his nearest Railway doctor i.e. Divisional 

Medical Officer/Makum for his treatment since he was residing at 

(C) He was advised to obtain Duty Fit Certificate from a competent 

Railway Medical authority in order to reswne duty vide this office 

LJNo. ES-B/334 dtd. 16-11-95. He was also advised to collect 

foiwarding memo from DRM(P)TSK's office after submission of 

necessary medical certificate (issued by any private doctor) in 

support of his illness which would speak from his own letter dtd. 

20-11-95 (Annexure-6 &7). 

From the above facts it appears that the applicant (Biswanalh 

Baneijee) has the nature to allege the respondent for all the wrongs 

created by himself: He has accused the Railway administration for 

not taking possible steps for his resumption of duty. Whereas a 

Railway doctor (Divisional Medical Offlcer/Makwn)was directed at 

his residence to check up hi health and necessary advice. Railway 

authority had taken all possible measures to give him resumption of 

Contd... .P/5. . .duty....... 
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duty, but he never responded positively to join his duty. In this 

regard his own statement dtd. 09-09-91 is enclosed as Annexure-8. 

(copy enclosed as ANNEXURES-5, 6,7 & 8) 

1.5. That with regard to the statement of the Applicant made under pam-

4.2. it is stated that the demand of medical certificate from DMOIMJN by 

the Applicant is totally contradictory and falls representation in respect of 

the following. X. 

that the Railway doctor Certified his sickness. 

that the Railway doctor communicated adverse report 

that the Railway doctor's report to be treated as medical 

certificate. 

The Doctor who attended him cleaily mentioned that the applicant 

was not in his sick-list at all, as he had not taken the Railway treatment. 

Mention has been made in this regard in the ANNEXURE-4: 

It is clearly evidentially proved that the applicant neither followed 

the rules regarding Private Medical treatment nor accepted the existing 

system of treatment and rules thereof: The administration had given all 

possible opportunities to provide treatment to the applicant with its existing 

facilities but it was the Applicant who reibsed to co-operate and not 

followed any of the extant rules and system available in the Railways. 

Conid..P/&.ilutis... 
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J. 

1.6. That it is stated that since the Medical Officer (ADMOIMJN) had ' 

certified that the applicant was not in the sick-list (vide his letter Annexure- 

4) so the applicant was treated as unauthorised absent Accor4inglj( 

disciplinary action had taken against the Applicant on thisis proof of 

misconduct viti 	purview of D.A. niles. The disciplinary procedings 

were conducted as per Discipline & Appeal Rules- 1968. 

It is pertinent to mention in this connection that in the OA No. 

9911994 he had prayed the Hon'ble CATIGHY to order the Respondents to 

provide Homeopathic treatment and for regularizalion of his absent peiiod 

from 03-06-88 till his reswnption but the same had been dismissed by the 

L{on'bIeCAT/GHYvide its order dated 08-08-1995, which is, in fact, a 

CELEBRATED ORDER The operative portion of the same is reproduces 

ad verbatim: 

"The Applicant has, hawever, believed in abandoning kis job and if 

he has been placed in distressing circumstances as staled by him h e  

has to thank himsdf for that thuailon. 

We therefor4 bold that neither in limitation nor on any merits 
any relief can be granted on the t- of this application which 
does not disclose any cause of action or a grievance which can be 
redressed under the law. In the peculiar situation where he is 
neither on duly, nor his services were terminated what the 
Respondents should do or the Applicant should do is a matter for 
those parties to consider. 
In the resul4 the osiginal is dismissetL No order as to costs" 

In fact the Judgement/order given by the CAT Ciuwahati in Ok No, 
99/94 dated 08-08-95 is the Uue pictwe of the conduct and action of the 

Contd.....PP... Applicant. 



7 

Applicant all through. His motive was to invite troubles, he is a trouble-
shooter. 

A photo copy of the above Judegement is annexed as ANNEXURE 

1.7. That with regard to the statement of the Applicant made under paui-

4.3. it is stated that the allegations in this para are totally denied. When the 

Applicant violating all existing rules bound on him, the administration had 

given all opportunities either join in duly or remain in official sick-list as 

per extant rules. 13w the Applicant quarreled with The Railway doctor (as 

accepted by himself and thrc.w the blame on Administration by taking the 

plea of non-existing system (i.e. liomeopathic) Of Railways. When the 

Administration found all efforts were gone in vain, then it had no other 

alternative for the Administration but to lake Disciplinary action as per 

Rules. 

(Photo copy of Applicant's statement above is annexed as Annexure- 

8) 

I.S. (i) That with regard to the statement of the Applicant made under 

para-4.4. it is staled that DAR proceedings were held against the 

major Charge-sheet No. ES-B1334 dId. 06-10-1989 issued to the 

applicant but follow-up-action was kept in abeyance because the 

matter was under Sub-judice of OA No. 99 of 1994 field by the 

Applicant in the CAllGuwahati. 

(ii) It is the duty of the Railway servant to obtain sick-memo from 

his working office (DMETFinsukia's Office); but neither he nor his 

any representative appeared in DMEIFSK's office for obtaining 

Contd ... ..P/8... sick memo..... 
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sick-memo. He was also advised to report to ADMO/Makum or 

DMOlfinsukia for his medical treatment vide DRM(P)ITinsukia's 

IJNo. ES-B1334 dtd. 18-11-88/20-12-88 (by Regd. Post). Hence the 

blame as alleged in the OA No. 33/06 under para-4A. in line No.15 

is not acceptable. 

(iii) Also the blame as alleged by the Applicant in the 2nd para (page 

No. 7) of the OA-33/06 is totally not acceptable. Because he was 

asked to submit Medical Certificate from any Medical Authority in 

support of his illness vide DRM(P)/TSK's IJNo. ES-B/334 dtd. 16-

11-95 based on which sick and fit certificates could bissued by 

Railway Medical Authority. 

The blame of the applicant in the Pani-4.4 is also baseless because 

he could not be able to produce any such documents issued by Railway 

Authority for his medical treatment in Railway Hospitals. Phot Copies of 

above annexed as ANNEXURE-5 & 8. 

19. That with regard to this statement made by the applicant in para 4.5 

of the Ok it is stated that the DAR proceedings was kept in abeyance due 

to his filling of cases such as (i) OA No.99 of 1994 in CAT/GHY (ii) OA 

No. 60 of 1997 in CAT/OIlY (iii) Writ petition (C) No. 1166 of 2000 in 

Gaubati High Court one after another to evade his reswnption of duty and 

put the Administration in harassment 

ContdP/9.... inthe. 



In the removal order the Applicant was given opportunity for 

submission of appeal to the Appellate Authority (DRM/TSK) within 45 

days from the date of receipt of the NIP (Notice of Imposition for Penalty) 

Accordingly the Applicant had submitted his appeal dtd. 01-08-2000 

to the Appellate Authority (i.e. Divisional Ely. Manager, the highest 

Authority of Tinsukia Division, N.F. Railway). On getting his appeal he 

was called for personal interview by the Appellate Authority vide 

DRM(P)IFSK's [iNo. ES-13/334 dtd. 31-10-2000. After hearing of the 

Applicant the Appellate Authority had reduced the punishment of Removal 

from service of the Applicant on ground of mercy and imposed the 

punishment of reduction to the lowest stage in his present pay scale i.e. on 

Es. 50001- in pay scale of Es. 5000-8000/- vide DRM(P)IfSK's IJNo.ES-

13/334 dtd. 22-01-2001. In the order he was directed for reporting to 

DRM(P)TFSK's office within 15 days of the above order with proper 

Medical Certificate for resumption of his duty. 

But instated of joirnng duty the Applicant had filed another case to 

CAT/Guwahati under OA No. 290 of 2002. Final order of the Hon'ble 

CAT/Guwahati was passed on 27-02-2004 in which it was directed that-

"The applicant to produce all his relevant Medical Certificates from 1988 to 

till filing of the OA-99/1 994. The same shall be considered by the 

Respondents and decision would be taken by them within one month from 

the filing of the certificates. There alter the applicant would be allowed to 

resume duties". 

Contd.....P/1O.. In response..... 
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I II So 

I 
In response to the above the Applicant had submitted his application 

on 18-03-04 with Medical Certificates for resumption of his duty. 

Accordingly he was directed to the Chief Medical 

Superrntendent/Dibrugarh vide DRM(P)ITSK's L/No. ES-131334 dtd. 01-

04-04 to obtain his Duty Fit Certificate for resumption of his duties. Since 

he was absent &stated to be under private sickness for more than 15 

(fifteen) years, his case was referred to the Chief Medical 

Director/Maligaon/N.F. Railway vide Chief Medical Supdt/Dibrugarh's 

IJNo. M/291/I(DFC) dtd. 15404-04 as per extant rule. After getting 

approval from the Chief Medical Director/NF. Railway, Duty Fit 

Certificate was issued by the Chief Medical Superintendent/Dlbrugarh vide 

his LJNo. Ht219/1 dtd. 24-05-04 and reswnption order was issued to the 

Applicant Shri Biswanath Baneijee vide DRM(P)TfSK's liMo. ES-13/334 

did. 25-05-04 and the applicant resumed his duty only on 27-05.04. 
- 

He joined duty on 27-05-04 and suffered monetary loss due to his 

own reasons. Rule 9(21) of DAR as quoted by the Applicant, in this para is 

totally irrelevant to this context. Disciplmaiy proceedings have been 

conducted as per DAR rules and all reasonable opprutunities were given to 

him. 

Photo copies of above are annexed as ANNEXURES 9 to 19. 

10. That . 	T th statement made by the applicant in para 4.6 

of the O.A. is totally false. He was never dragged by Rly. Administration 

in any Court or Tribunal. All ordei/instructions/memonindwns etc. were 

issued to him as per establishment rules of Railway service conditions as 

contained in Indian Railway Establishment Manuals and Indian Railway 

Contd... P/Il 	EstablishmenL... 
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Establishment Codes and also with all other relevant statutory Rules and 

procedures which are applicable to all Railway servants and being a 

Railway servant the applicant is bound to accept and follow those rules and 

procedures rigidly. But he himself ran to the doors of Courtslrribunals 

again and again against the implementation of the Railway niles. 

It is re-iterated that several limes scopes were given to the Applicant 

for joining his duty vide DRM(P)TfSK's letters of even Nos. ES/B/334 dtd.. 

30-06-881  20-12-88, 29-08-91, 16-11-95, 7-12-2000, 22-01-2001, 16-05-

2001. But in spite of joining his duty he had filed cases in CAT & High 

Court against Railway administration on such grounds in which there was 

no merit as observed by the Hon'ble Couris though the Respondents 

respectfully obeyed the Court's orders. The motive of the Applicant in 

inviting troubles by filing Court cases one after another for his own whims 

& caprices which would be evident from the following table: 

SI. Case No. Facts on which the Orders passed by the 
No case was filed by the llon'ble/CAT & Court & 

applicant action taken by Respondents 
I OA No. 99 of To Provide adequate and The application was dismissed by 

1994 	filed 	in effective medical the Hon'ble CAT/GHY 
CAT/GRY treatment ie. 
Order passed on Horneopathic. To 
08-08-1995 regularize absent period 
(Annexure-23) from 03464 988 till his 

resumption.  
2 OA No. 60 of To quash the order of Before 	issue 	of 	the 	order, 

1997 	flIed 	in appointment of Board of administrative action was already 
CAT/GHY Inquiry vide IJNo. ES- taken, a reply was issued vide 
Order passed on B/334 	dtd. 	02-12-96. DRM(P)ITSK's IJNo. ES-8534 
04-02-2000. Claimed full 	pay and dtd. 10-12-96. For other grievances 
(Annexure-24) allowances 	when 	the the Applicant was also advised to 

DAR inquiry ended in represent his grievances to the 
fivour of the applicant, competent authority. 

3 Writ petition (C) This 	was 	an 	appeal in the judgment it was directed to 
No. 	1166 	of against the order passed represent by the applicant within a 
2000. Judgment by 	CAT/GHY 	as period of three weeks to the 
was passed on mentioned in SI. No. 2 Railway competent authority. The 

Contd...P/12.....15-03-2000 
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y should 
)CetliflgS 	. 

15-03-2000. 
(Annexure-25) 

above 	filed 	in 	the 
Gauhali High Court 

Rly. Competent aulhorit 
finalize 	the 	DAR 
within six weeks of submission of 
the representation. The DAR case 
was finalized on 12-06-2000 vide 
DME/TSK's NIP No. ES-B1334 
dtd. 12406-2000 (Annexure-9) 

4 OA No. 290 of In the order the applicant But before filing of the OA No. 
2002 	filed 	in was directed to produce 290/2002 	the 	appeal 	of 	the 
CATIGHY. 	Its all his relevant medical applicant against his removal order 
Order 	was certificates from 1988 till was considered by the Appellate 
passed on 27th  filing of the OA No. authority 	DRM(P)ffSK's 	IJNo. 
Febniaiy 9911994. The same shall ES-B/334 	dtd. 	07-12-2000 
(Annexure-12) be 	considered by 	the. (Annex[ure-20) and dated 22-01- 

respondents 	and 	a 2001 (Annexure-il) in which he 
decision would be taken was 	directed 	to 	resume 	duty 
by 	them 	within 	one immediately. But against this order 
month from the filing of he was reluctant to join duty and 
the 	certificates, filed the case ie. OA No. 290 of 
Thereafter the applicant 2002. 
would be allowed to 
resume duties. 0-1 

5 OA No. 33/2006 Chum of back wages for It is not admissible since he was 
filed 	in the unauthotised absent unauthoiisedly absent and he had 
CATIGI-IY. It is period from 09-07-88 to not worked during the period from 
awaiting 	ad 26-05-04, i.e. for about 09-07-88 to 26.05-04. However, 
judication 	and 16 years the case is awaiting decision of the 
order. Hon'ble CAT. 

The applicant has violated Rule —608 (Note) and 642 of Indian 

Railway Establishment Code Vol. 1 as he had treatment from private doctor 

without recommendation of Railway doctori*i ZLI 	wUtfrj 
,Rv; 	O,QLV- 	-ejt 	 V 

0 	pJT,& ytl 

1.11. It is further submitted that the appeal of the applicant against his 

removal order dtd. 12-06-2000 was heard by the Appellate Authority 

(DRMTFSK) who had reduced the punishment of removal and allowed the 

applicant to join his duty within 15 days on receipt of the Appellate 

Authority's order dtd. 22-01-2001 (Annexure-1 1). But he did not join duty 

and filed case vide O.A. No 290 of 2002 in CAT/GHY. And as per order of 

the Court In O.A on 27th  Feb/04 (Anncxure-12), the applicant resumed 

Contd....P/13.....duty on..... 
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duty on 27-05-04. He violated the order of the Appellate Authority 

(DRMTFSK) by not joining his duty within 15 days of receipt of the order 

of the Appellate authority. He was not eligible for allowing to reswnc duty 

after completion of 15 (fifteen) days time. But Railway administration had 

honored the decision gwen by the CAT/GHY in the order dated 27-02-04 

(OA No. 290 of 2002). hence there was no merit in revision petition as 

submitted by the applicant on 0S-03-2001 since the case was under 

subjudice. 

1.12. That with regard to tl. statement made by the applicant in para 4.7 

of the O.k it is stated that the allegation is not acceptable for the reasons 

mentioned in the foregoing paras.. The Adminisiration had given him the 

lot of opportunities, as mentioned in earlier paras, to be either in Railway 

official sick-list or to follow the eiaant rules for private sickness. But he 

had not followed either. DAR proceedings had been conducted as per 

extant rules and the applicant had been examined by the Inquiry Officer as 

per procedures. The applicant had been given sufficient opportunities for 

his defence in the bAR inquiry. But the applicant was questioning and 

criticizing the authority of Inquiiy Officer to take his decision on outcome 

of the enquiry. Also the applicant was claiming that the Inquiry Officer and 

the Disciplinary Authority should direct the medical authority to issue sick-

memo to the applicant which was totally none of the ln4uuy officer and 

Disciplinaiy Authority's business. The bAR case was delayed due to filing 

of case in CAT/OHY by the applicant vide OANo. 99 of 1994 and 60of 

1997. 

Contd....P/14.....in spite..... 
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in spite of several attempts made by the Respondents, the applicant 

neither came forward nor co-operated with the administration to mitigate 

his grievances. Rather he himself had been inviting troubles for himself by 

this way or the other and every time blaming the Administration. 

That with regard to this statement made by the applicant in para -6 

of the O.A. it is stated that the statement made by the applicant in the pam 

is not correct. A Railway employee should get first sick-memo from the 

office where he is working but the applicant did not take such sick-memo, 

so his attendance was treated as unauthorized absence. Railway Medical 

Authority has important role for issue of Duty Fit Certificate to the Railway 

employees who are under treatment of private doctor as per provision of 

IRMM (Indian Railway Medical Manual) under rule-542. The Railway 

doctor who had attended at the residence of the applicant had never denied 

for treatment of the applicant, but the applicant himself was not interested 

for Allopathic treatment of medicine. In this regard details are mentioned in 
-.---.--------- 

para. l'labove. 

ThatwithregardtothisstatementmadebytheapplicafltiflpamSOf 

theOA it is stated thatthe DAR inquiry of the applicant was started dueto 

his unauthorised absence from 18-06-88. As per Railway rules, treatment 

under private doctor without recommendation of the concerning Rly. 
c_ ia e 

Doctor is to he treated as unauthorised absence iJnder provision of Rule-3 

(i) (ii) & (iii) of Railway Service Conduct Rule - 66 such unauthorised 

absentee should be taken up under Discipline & Appeal Rules- 1968 as per 

Railwaysystem 
Contd.P/15.....that------------ 
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4. 
That At :t4Wfr' as per DAR Rules, 14  

Disciplinary Authority has the powers for imposition of any punishment 

which commensurate with the offence. In this regard his 

commentsISpeaking orders may be seen in the NW (Notice for Imposition 

of Penalty) dt. 12-06-2000 (Annexurc-9). His representation was never 

denied. As per directives of CAT/GuY in the judgment of O.A. No. 

1166/2000, the DAR case was finalized within three months time which 

was previously kept abeyance due to subjudice of the case. 

That with regard to this statement made by the applicant in parasJ1t 

of the O.A. it is stated that the punishment reduced by the Appellate 

authority (DRM/TSK) was clarified to the applicant vide DR14(P)fFSK's 

IJNo. ES-131334 dtd. 16-05-2001. Here it is important to mention that since 

the applicant had not resumed duly within 15 days as stipulated in the order 

of the Appellate authority in which the applicant was directed to join his 

duty after reduction of his original punishment (Removal order) by the 

Appellate authority, his appeal dated 29-01-01 had no merit. 

Photocopy of the above is annexed as Annexure -21 

That with regard to this statement made by the applicant in paras 12 

to 14 of the O.A. it is stated that : from the above facts it is obviously 

proved that the applicant was reluctant for joining his duty and he was 

interested in ffling court cases against the Railway Administration one after 

another even without achieving any ultimate gain but to wastage of tune, 

energy and money for both the ends. 

ConkL.016.....11e applicant..... 
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The applicant was charged for unauthonsed absenc from lS-O6-S8ç 

onwards and violation of the prescribed Service Condition Rules. The 

decision of the Hon'ble CAT/GHY on 27-02-2004 in O.A. No. 290/2002 

was clear that- 

"The applicant to produce all his relevant medical certificates from 

1988 till the filing of O.k 99/1994. The same shall be considered by the 

respondents and a decision would be taken by them within one month from 

the filing of the certificates. Thereafter the applicant would be allowed to 

resume duties and the interviewing period would be decided as per 

observations made above. No costs." 

7. 	ThatwithregardtothisstalementsmadebytheapplicantinparaSl6 

tol8 of the O.A. it is stated that the applicant was never denied for his 

resumption of duty as mentioned in the foregoing paras. To maintain 

discipline, punctuality, integrity, good behaviour, good character is the 

cardinal duty of eveiy Govt employee and Railway Employees are guided 

by the Railway Service Conduct Rules- 1966. If any body violates any 

provision of the rule then he is liable to be taken up/punished under DAR 

action in terms of Discipline and Appeals Ruels-1 968. 

The applicant is fully at limit for not joining his duty in spite of 

several scopes and opportunities given him mentioned in above paras. 

Hence he does not deserve any back wages for his absent period caused by 

his own volition and whims and deliberations and he is to suffer for his own 

lot for his own creations. 

Contd...P/17..... That is .......... 
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5 
That it is stated that in the lightof the above facts it is proved that 

the applicant was given ample scopes and opportunities for joining his duty 

and evade all hazards. But instvhe himself had shooted all the troubles 

during his long unauthenticated absence by his own imitation, effort, 

attitude and conduct which rather would give reverse senses & meanings 

and thereby put the barrier for his getting the grievances fulfilled as per law 

Rules & system for the 'back wages" for the period in which he 

deliberately remained absent and did not do his duty to be crowned with the 

maxim of"NO WORK NO PAY". 

That the Respondents re-iterate their earlier submissions in the 

written statement and pray that the Applicant does not warrant any 

consideration for his further relief and the instant O.A. is, therefore, liable 

tobedisthissed withcostsIobeRespondents 

-Jas--onnel Officen 

cr.ft. 	k 
.F. Ely. TINSUKIA 



3LJ R I F I C A TI 0 N 

I, Shri A. Narayanan, aged about 36 years, working in the capacfty of 

Divisional Personnel Officer, N. F. Roikiay, Tinsuka Division do here by solemnly 

affirm and verify that the contents of paragraphs 1 '3 to 7 are derived from the 

records and I beef theni to be true to my knowledge & information and that I have 

not suonressed any material facts and the oaragraphs g to are my humble and 

respectful submission before this Hon'ble Tribunal 

And I sian this VERIFPJCATIQN on this 4iday of 3t 2007. 

Place Guwahati. 

Date: o4o2- - 

SIGNATURE r'P  THE DEPONENT. 

/ D!vIsoal ~nelOfficc 
To. 

. 	

frfi 
F, Ely. TINUK1A. 

The ReosLer. 
'- 	+-.- 	 1- 	4- 	 ., 

e 11 I rtU! Ut tI1! cAV 	! ! IIJUI 

Gi,wahati Bench, Guwahatl 
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( 	RIOI)TPJl?.1) WJt1I A/i). ) 

Lit 
1iBl(r)fT8g'e OfUoo 
Ott 29-8-199. 

1s. B3n 1/334. 

To 
I3ri. B1ewAnth Thnorjoo, 
Oon4t. 8tone to D)/T!3M. 
0/, øiri- 3w4hir 0)i. BanvrJeo 
Hear o34 IUy. Re1th Unit. Dibei Re. 

Makvm .T7nottøn 
Diat.. 	Tinukio, (Anntrn). 

Subi.' fluoumption for duty, 

you or aboonting frua dutY unauthorizely u.e.f -.atA 

• 	yi were 	eto eexller a1 	to rpQrt for thty vide tii o 
• 	14ttr P.C. 9B/334 at. 30-6-08, but you bae.not eino&. 

eu are beizeby givou mother O1IRUQO to VO6O duty 4thin 
om month frot the date of tsuo this lotter, othzviae eotiøn 
por rulelI will bo token agsinot you. 

'1.itaict Acknowledge rooipt. 

Divnl. o hsuton1 rtier(CW) 
11.1.RdiVm1 'tjnukin. 

(C/ 	tt1 
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/ 
/ 

No. PAT/749 
/ 

From D$O/MJN 

Date- 28-01-89 

To DRM (P)ffSK 

Sub: Sri Biswanath Bannerice. 

Ref: Your Office L. No-ES/B/334 dated 21-11-88. 

1 have attended the above named staff at his residence at Makum on 28-
1248,1 have examined him & found him to be suffering from Hypertension. He is not 
willing to take any allopathic medicine from Rly Health Unit to be refened to .......... 
Hosp, DBRT. He is not in my sick list. This is for your information please. 

Sd. ifiegible 

28-01-89 
DMO/MJN/NFR 
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FF1C OF TIU 
DIVI. flA1IWJV1 4A&K 	(Ii 
TIN8UgJz 4  

No,S334 	 date*16,11,95 

To 

5hri Diswanath Banerjoe, 
Cenfi.entii1 Steno to DME/TSK 
We shrisuthir  C111andra 8anrjee 

aiy. : He1th Unit 	
• igboi oa 

P.G. Mum Jution 
DiBto DiflGUki(sm 

4 
;•••• •. 	 Pin786 1704 	 ., 	 •: It 

aub- ?.P.11,C. 

Since th goun et your une thrive (. 
bøonco froni !kly. iervico nroè on va60int f 41Crn1 

you are hereby avieL to Obtin 4 thity fit 
crttficte from a cOmpetent Railway Meic officer in 
ordet to ressuvre 1uty. 	 . '• 

For this you may cd1at f.rwring nin 
from this ofLic*3 and prcee to P1$/IC/y.M3RT alonçi with 
ncesry Meuica1 Certtfjcte/flecjmenttc frQ;n your 

fr Divi.. Rni1wy r4ana9fr (.') 
• 	 N• *FflIi1wIt1,TinThk 

C'py ta,- l DM1/T5K 
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II 	 of 8eoion0ffiocr (J) of 1the aforQsCxid2?ibU7a10 
4,I i14)i (IhoL&qop of the oror' a1?ca&y 

gh'J I 	 a1ongiithin.y abovo application).' 	1t 	 I / 

btidico thoroforo,111''was 	 Lt C 
RPA 	

.1 	11, 1  
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j 	 tQl\!IthO Q.M•JM• Rly. DUMIR
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,! 	iç' 	• 	 • 	 To .opondont8 
I 	 "14 

•i 	 it oaitbofo ro tho Bon'ble Tib1xa1.i'1n4$)' letter 
1 	c' 	I' 	

und arO corOXCO ,wtb QrO hi8 no mti.oz oTrtwa1' oior 

	

I 	and. rooroEoo oZ ini application at. 3o/1o/95' it in 
\Ofl1 by 1virtuo of Iion'ble ribtuia1'a order I'flL rtbto 

	

• 	. 	 . 	
•: 	 to 1io tbntmy8orviOO i not torinãtoa..honCO 

reported. or renurnptlOfl to duty on 30/1O/95,alKl 013 

/ 	 nuch quontion of P 	dooi3 not ari3O1. 
• 	. 	 I 	 . 	 : 

• • 	
• Li 	H 	 In thi3 odnnootion, I bo to. 	uto ..tut you 

have alraady;8ont me to Sr. DMO/T Gvidoy.qr letter 
.4 	•• 	 No. B.B/33 1 , at.. 8/11/95 for modicaloxornthati•Ofl 

I 	 for Duty Fit Cortjfjcto. I reported to 	Ji10/TK( 
on 9/13J95 who directed. inc to M.B. (Içh0o)/DUlt9  
on 9/U/9 with hiD romark8 on the Ybbdy .of1o.ur abovo 

	

• 	 • itto.. 'I reported. to M.S. (Incbnrgo)/Dl33T0Ofl 9/ll/)5. 
M.S. (I.0)/DBRT In ab8onco of i'.P0M.O rotred. mc 

, witbtt.jflediCO1 examination and colnmunicatd  the name 

4 	 •• • • 
to you'vido hin letter No. 11/219/1 • dt. 91.1/95o 

• 	4 
0 	 • 	I toldJ dealinc office Supd.t. of 

	

• 	Office on 9/11/95 that 1 reported. Lor rOUnlpUon to duty 

	

• 0 

	
by virtUO of Tr ibune l*c order and an such. 4J?4 nrj;1 

& fl Lp. o O a  lie conoulteci with 1A.f3. (I.Q) und.ho told. 
• 	me that there is no montion of Court's order In your 

lottor d.t. 8/11/95 and bonco my cooe caxinot be cent 

	

• 	 •• 	 j 	
to Chief Modicol Dire or/N.F..1fly., lie told. Tile that 

0 	If your office write to M.B/I.C./D13HT with fct and 

	

• 	

0 0 	COpy of ribunfll'i3 order for doin :3pOiOl mod].c1 
( 	\\\ 	oominatIon, than M.S./I.C./J)1' will fprward my 'oco 

• 	U' v\ • • 
to Chief Md1c1 Diroctor/NF.fl1Y. for pociul Medloni 

	

V 	 examination for obtoinin D.F.C. I told the nbovo 

- 

• 	 To 
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nut t;oro to AP)/I/TSK on 10/1.1.195. However, I mot 
Dr. D. K Du t to, M .S. (I. (.) /DI3RT 015/11/95 In i.of. 
to his i,o ttor No. 11/21.9/1 111;. 9/1.1/95 mont 10110(1 
abovo and told him thLl(; 1 roportod for rooumpt; ion to 
duty by virtue of Trlbunal'o order and as iuch 
quotlon of P.L.MaOo d000 not urioo now. Ho a(1vc1 
mc if your  office vn10 to him oncloain Tribunalo 
order for special Medical Examination then ho will 
forward me to Chief Modicol D1roctor/J.Rly. for 
pooicil Medical examination for obtainint3 D.F.O. 

3. 	In view of circumotoncoo mentioned above 
I would roqucat you kindly to iasuo a letter for 
spociol medical examination, as I roporte for 
reaumption to duty by virtue of Hon'b1o:Tribuna1s 
Order. An curly action In the mutter in bigh].y 
solicited. 	,. • 	 ,. .i,. 

Viith rogaid8 

Yours faithtli1 

7: 

(BISWANAT1i BkNERJEE) 
Oonfcjl. Btànö 

D11M(M)'13 Qffjco/TINSUKIA 
Coy tot— N.F.Rly. 	tl 

DME/TSK 
.c'N.F.R1y.'.or ±'kind informatIOip1ouso 
.;':1n reference 

• 	 cit. 16/11/95 mentioned undor roferonco. 

1.• 

Datacil • •.• . (BIANATil BMTERJEE) 
• . 

Confdl. Steno 
DI?.M(M) ' u Off lco/TIFfl3UIIA 

N.F.Ruilway. 
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order tb 

• 	 ncreP0t 	for rutnPtiOflt0tY 

on 3d/Q/95 viemY up11C iot. 30/10/95. •lt e 

virtu 	ontb1èTribUl 	order, 1 n b1e to'knowth 	y 

seViOei no tefliflt 	
rô hence reported fol resUmPti0T to 

uty.0rii' Applióati0fl flo 99 of 1994 vine 	b1DC th 
BflCh on 20.94 

'\ 	 ~3-59' ythe Hon'ble tritrn&L 	a*te 

0rctru10n8r 	
orerothtn1'l°° 

to my 1e)- 	
btA2 	1010b9 

0fOtiOfl of1icer(3)0f the 	,t1buale 

the bbvc 0.A .areUfli0fl of 	
qoner1 1 / 

	

/Tinuki8,r 1)/TiflUC1 	Thd011i 

ii not sutn1t iflY vrittC1 uttcment before the lion 
agaiflt the aboVe 0.A • In your iettë 	T 

re1tfl0e, there is 
YLO mention Of my pp1iCflti0fl dta.'o-10-°S 

D eU 	tribube1' orôer. t 
, Vi 

2N IA.Y9 	1èté' nôer reference 	
it&8 bèeflfl1 Oflecl.thC 

the first perrnph of 

ihi eh r e a e a 	
e r s • 	
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* I$irce the grOUt. of your un0uthor1.0 	
hoenOer01  

•. 
• 	

XXE erVi c 	roe On RCCOU 	of flcdiCl renOn 	ut rr 

• . 	
here 	ôIeô to obtnhI a •Ut lit certiiiCtC •froi'l 

• 	compcte 	Railfly }CÔiCn1 
Qfficr in orcr toreeU1 

it 

11 hei'cY cxPrCes mY ObCCtl0fl to/the 	ntiOfl1flg of vior ,Un' 

riBe " in the hra6C ' UnOUthOr10 	noeu 	in 

	

re1ercn( . 
1lie rc3O0rhu1\ 	

the vor1 

• 	

. 	 It 	
iron your letter ore furni0het bo1OWifl )irrrPh 

• 	1 	. 	 •• 	
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. 	3. 	(c&) /TSK ioue ninOr penoltY 

	0 6ht flo 

• 	 6-10-89 ngint 	for n1iC 	x)- 	n3UthP-' 	tecnoe 

.e.f U_6-@U, In the 	
0t 	

_(1), 

there 	O 	0ient of 	of 1nincofl e I in 0upport: of 

the 
mrtiClC of charge fromcl gin t 	

.P .0.  

hcl D 	
cirY ngnifl t i or' 28.9.92 VC hi letter lo 

ate. 4 	92 lfl reIcl'ePbe to the chnrte nh 	t. I bn ye pot: hi 

the reimult of 1M, 	nruir! 	
rue  

ncbcIuIea time 8jncc 28.9.92 to 20/5/94 (ñnt of fii1.F. ().A..11 

of 1994 in the triliu. ) 	•.99 of 1994 	nhi 	1flLi. tIe'1  bA 

llo.fl 'bl tr bunol on 23/5/94 . The re pon° 	not,  

riI ten ttcmCnt in the triUl to contet ti. o . . 

•: 	eircutn0I" 	the hon'blC tr:Ib1fli mnf been conViflce(l to l)rlirVI' 

• 

Iliot ])R ert,UIr'J it 	not: ri;Ul I i*fl 	or(ler o1V 	IC) 	C 

• 	
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TRUE COPY 

To, 
The Divisional Mechanical Engineer (C&W) 
N.F. Railway, Tfnsukia. 

Sir, 

Sub: - Resumption to duty. 

Ref: - Your letter No. ES-131334, dl. 29-08-91. 

With profound respect and humble submission, I teg to inform you that 
I have received your, above letter on 06/09/91 wherein your honour have mentioned 
that I have not joined duty in spite of your teller of even No, dt. 30/06/88. The reasons 
which had me'.to the absence have been explained in my defene to the charge sheet 
No. ES/B-334 dt. 06-10-89. You have appointed Enquiry Officer vide your order No. 
ES/13-334 dt. 29/08/91 to enquire into the charge of unauthorised absence against me. 

Homeopathy is a recognized system of treatment practised all over 
Endia. There is no provision available of Homeopathy treatment I  in RI)'. Hospitals of 
DBRTfTSKIMJN by the duly qualified Homoeopathist who can issue sick, certificate. 
Had there been such provision, I could have prod t,ced sick. cuti cate. much . .earlier, 

Vide your letter under reference, you have ordered me .10 .jOIfl duty 
within Sept/91. '1 am also interested to join my duty, as for non-attending duty I have 
lost monetarily from Sept/88 to Sept19 1 @ 1958.00 pm x 37 mdnths = Rs. 72,446/-
excluding annual increments, subsequent ADAS. But some discomfort disturbing me. 

in view of above, I would request you cordially to inspect me in our 
house along with .a Doctor who will examine me in your presenc, and you will hear 
him and myself and thereafter form an independent opinion. Your presence is solicited 
beca,se as a disciplinary authority you will decide the maftet, for which your 
satisfaction is necessary and moreover on two occasions Rly. Doitors annoyed with 
me for my arguments. 

With regards. 

Dated, Makum Jn. 
On 09/09/91 

  

Yours faithfully 

 

YJ,  

Sd!- 
Biswanati Banncrjee 

ComfedL Stno/DMEITSK 
N.F. Railway 

r 
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(:) of th-' 
I • 	L.-y  

[)' tn1. 12.0  

i - 

-JJ 
Sr 	lUflu'nri th 	J 4)r 

tin 1 tcQto[/T() 

}km'Jx..mgo& XQVd, 
N ttr Ja 	ahit 
2.0. 1k JGtion,Dst,'fl3UIR 
(anu) I'i,- 78017Q. 	 A ..., ••• 

,Sbi DAR, 

• 	 Rofi Yourroprosentntion 4ntod 17,4.2000, 

•"OOOoOo.. 
° toini thirough yu "ppo1 6ta  170  ni Irotorn4 by you in to 	o 

16,2,2000 and iligti QvrV 	ti 
bOLXU t, DL 

• 

o. .•'Vi. 

( 

,1 	
'IX' hn'v, Porouod thc) IAk 	o of Shi Dt4rjoo, 	ttJ3 iJto nriathun to his  sbø0o v.o,t. 09.0,3t3, 	 r 

I hiv Gono throughtb3 	 fl of th, Ib qutry Off Lok,Z' nnd myóborvj 	a tm& itoto ,you vt10 DliM(P)/TSV •'°W 4  dtod 2/7,7,97 vtt tIi0 idvio to aubrij.t ro roont,ntjon if 8 (I ittor of ntur,1 jn &QC)RXt good 
of thO Wipiury  Authartty but you did ,  flo.rØpon 

1) ShI IMnorjoo 	toroirt AI40/}UN fbr madi on .1 o(iunjnnUon vido DI1(.)/T5Ke lc,ttr 	'04 dntrtd 20.12,80 but ho dLd not roonc1. 

	

ii) .3hri. Jiinor.j 	siu ndvicoi to rrjotn duty v.L1,- Dii(i-)/Ts9 i/L40,R3/ii/334 drtte<j 30.C.UU nn1 	hSJ, but ho dLc not ronj, 

	

III) Aftor .lOn; Lnp of rso 	thrsn 4 (ftur) Yo\r8 hro rojortfl to ar.IIIj1I CVTA o 	3r.I21i/TK ek 	hL n fzonh lottor frost 	 A trosh Iott0j 1 0.1/13/34 drtod O.LL.%1 WD luc dtr r)ctjfl him to obtjiin DFC from 
Sr.Xi/T31ç Sr.I%J/TjK imnodtntn1y vtd h13 lottor I.N/2j9/j 
datOd si.1i.cj ndvthd hJ to br1j 	I-Wc ill n uiFort of 1)16 Bicknin, but hc's ciL(l not rsI1on1, 

IV) 	ti vLdn Oh( )/TK' n iu,t,tir  1) 	n t 0 	 j i, Wri U (1( 	1• . • t 	tu c b t U C VU)' tt 	r <1 US)jtus 	hut h 	&d n t r 	cmcl. 

F1-05, L:s 	n4V. 	't 	 th,t 	;hvL uut. 	t "ii by 	'iLy 	sisi is1 	i.su .tuctn 	1 t(ti;5j .5)d- 	 Ut' 

117 i xt,1-47\~ 
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TI 	h' 	J. 1 V q 1.1 cd n;i Ln 't I i tin rr 
t oLibnrn Lii nnd Ili t'vI tL()tlr.1. nb1r 	r-)7. ' I It'y U. r , F. 3,7 ,C 

thus prOvi 	ic:,rIi cloi, h t. 

I t1i,rn flj 	(J?I l ifl (() I()!1 C1111' loll Ili tc)ll:lg C) f 
• Ikilo 301 (6) IU nnd 41 0 JU nr3 piss ql)ofk dn ordor tlirtt 

3hri B. N. Dnnorjoo, Cbnt. stono on not bo allQvod to 
rv'uno 1uty an ho uns rtbacnting trom duty unnuthortrUy 
w,o.t. 0.783 which In bcyon 5 (fto) yoMi and ordor tr 
romovnl from eorvlco with oftoot from 12.392000 (AJ, ). 

Appot1 iV rtn,y, lion with tho h1.hyr ?uthority 
(AppoUto utbor5.ty) w1.thi.n 45 thyn. 

.CJA9, 
DivislonRl )1oohtnta1 liginodrl,  
N. P. 1lM1way, Tinsuldn.  

 Jbrvtrdoi ibr infbrmntion rnd nocy. notion to&_ 

i. cis(u) to I1WTSK. 
2 (.03(P) W Ondro nn't ci)3(P) bili/Pc1, 

D1viaioril MyulC1 lCJloor, • 
N. F. Bii1wy, Tiniukirt, 
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To 
Slir 1. D L3riiiitii fti n rrj ne 
Ex .'onS'Llent Li 1. L rn) Lr 1T4/Tft 
/O: Ltte ur1It1r Cii. itn'j ee, 

P 	• 	tcuri J'.incL 	, PLbL Toi.i, 
fl 	' Ai - 1 •di !.t'i 	ft1\'lfl 

:i,  
P.1. .1-'?36170. 

- I ryv L cm U I Lii DtV4/T'Z 

• 	 • 	fl 	Your tipc(t 1 :u(1re3jn<l to 	• 	.• 
0 ' 	• 	 . 	 0 pfl14/'r 	t1 1  Lfl3t Ui L 'i.flce 	0 	

• 	 0 T•I) 'i5' nvenno, 	 I  

In recercn'e t 	the il.mve, fi.i ir P. Iinrol.)y 

	

0 	 3 V Led to a tLen LhLi 	ff 1.0 P on 0-  .11 .LOO .tt 	
0 

11 .O 1ir. Jor m In1;ervL, i:U;It fl 1 'k/T 	In 	onnLbii 

ultli y'.tr  

' 1I e I V.Lrnil 	en er I flG'. 

• 0 	
0 	

for: P Lv )..1 y . y<ci'/ (P) 
J.V. ii Li.uiy/T Ln3uk I:'. 
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uo-  Your RITeal 	e(j: 
• 	

Ref : your Previoua appeal dted:12.5.20JO adjressed to LJ)j1/TK
SL 	 / Having 	personal lie.* ring on O2.11e23oO the Appc) 

Authorjty'je DU1/TK 
h paszd the folloWing OrderB I X have gone through the ppoj aunitted by hr1 

•Banarjee against the punihrnent of re-mov], frdrn service • I11q)0!ied by theDi cipli.nary Authority for contjnou 
unut1torjije d #-lbsellcr. from 09.7.83 a!iI obnerv(. that: 

l.The procedure precrjbed in the reinvant D& A fluj. t- 
Applicable to flailway serv.nes, have bren: correctly fbllciwr'ci. 

2.The flndlng 	th 01 8 ci[)1j.nay Authority are, Warr;,ntc by the evidence of records. 	 S  
• 	

A persuj of the' b'AR case iiclud.tng the aVaila61éjoc1t 

	

• 	report of the E.O., the, p repre8entation of Shri. Banrje aginet the en&u1ry report lndI.icate thMt .iiiple time • 	opportunity/41n Writing)was provided td him to either' re1orL for .dutyo or s,ek trtir1et of railway doctor shri t3anerj06 idid neither and 	nted to resunic duty aftur n long gap of'fler1y 
5 Y8 tht too without C 0 1 11j)iylfl 	iith £.olovant treatmert tjjS&WhUx8 ; hd 	:. by no ri1y doctora.Xf h was 

	

notitjsfjed Wjth th t rca tmh, 	/ 

	

S 	doetor and 	ntd to take tru tinent1 	re' ho ah1t1' tiv qt his' leave sanctined by the Conipeeht' a hon 	e.5aoh he 

	

• 	failed to comply with. HeMCC I am sitj5 fled that the charge of 

	

• • 	
long Unuthorjse(1 absence in gUbstiiniatnd. Tho vari'ijé • poiritn 
rajue1 by h.Lm about 'the rule and re3pon)i})i1ity of the Suporv1aor/off1c 	1leqed d.tscrlpencj(.s between thn ACti 	rf 

	

• 	c4rg 	and in the Wurdtncjn c)f tie )A' oi:der,irre trlvJ,;,tl in 

	

• 	nature inU do not alter the' b;ic fictn 1)1f, 	case niun1y, 

	

• 	long 4b3allce without follo.jng the precrj1,e(I procedue/;4pJy-)./e(I 
of On competent auth.) ri. ty, as ro 1 u1 r II undc r extet'it ru1c'. 

• 	 However, on qi:jUjlLj o f rncircy I ffl:jljj. y IWo iVi 1shnent 3:; 
reductloh to thu lowest stig in hlj preirit p.- v scamc,'wit adve ro future e ffect. • II4,; 1:e 1 untL)tl.,,fl o i b.tty in iiubjoct 
his being fo.Lni fi, L by U u Mu t cl Autho d U. e• of 

 level dtItk di L) the emiIoyc 	1u rniihj nq ?e1cvoit :ccord;/ 
Co rti 1:1 c tot; ab u L hl 	I, lqo d I ii ne /otli4 (IC t r tinent to k'I saLjsf- ctj,n of the apl)r ,u rIati ri1ay n'Ijc:al authority. 
Aft r •thj retlU. rement is 	with, he requ1; rlsatjc,n oi Lh • 	 ent,j r 	porloc! ' 	;i)xc'( Foin 19 1(3 t -j U.] I. Wtc, 'f roourl")t:l')n cI 

	

• 	duty) as le.ve due, can be . Ini to red." 
As such, you are heriWy 	Ivsc,I tD reeort to thl,s Ofj co 

	

• 	i thIn 15 (f.i, ftoen) dayn f ri 	he d to of 	r.I pt of this 1 ot t' r' 

	

• 	with proper Inc dl c1 C tI 11, c tC COVO rinq the pe rl,I.)d so,' t 
CCnn! dor yU to di rec t ti the It1 l . .'.y M 'itc'a] 	uth ri ty l: r 

	

• 	obtal ninq ). '. C. for :':;itrpt iii to lu ty, i;1.l ) I nc which i 	1.1 I pIt;uine 	tIi;t you,i 'iot wi 1J.i 	 t r (uty ;dl] or'.l' C 
Pon1ty n; jset by tli. I)iJ3ci},I,in ry Auttierjtsj will, hoj • 

).1,vj. 	.1 )fl.l 	i(],y .  . 	tLin,';c '• ( I  ), 
• 	'.}l1t,,1j  
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Acjgainst the removal qr3aI c(oted ,2.r.2p0°( 
L1(P 

I 	\pPltCt pteterr 	
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the 	un1Shmettt reduCtIlY 	
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Jiot tae. tim reumPtb0 Of duty haB 
been 	 to 
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	Author 
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..c(I. 1:iu..LI 

Sti 1 isvana It I l aucl :j cc  
(c/s teno to l)N IEIISK) 
C/C) 5/0 1.atc S. C. l3ancrjcc, 
N takuin in. l)igboi Road 
1'Jcar !ssain Sahitya S ibha I3tiavin. 
P()-I\ lakuin in., 1)isl.-tinsukia (Assain) 
Liii 	7 90 170. 

LI 

Sub :- RCSUIIU)tiotl of l)uly. 

You are I1CI°CI)Y a(tvisc(l to FCIRJI1  CN IYD13RT lir obtaIning 1)FC 16 rcsutnpIkt of diii 
• 	v1liitt one week with all original ntcdical cci ii (icatc, liling wideli it will bc presumed iluit 3 ill 

arc not willing to rcpoii for dwy and ilic oidcr of PciiaIty passed by the Disciplinaiy Authot liv 
• Will hold good. 

( A. K. Chhapolia ) 
1)ii. 1'C SO! :! 011icer 
J Raih'i , 

('op) to 
• CMS/DBRT for iiiforination and necessary action please in reference this office letter of 

e.Vcii No, (11,01.04 .2001. 
in reteictice In his I . Nu.F/1 701 .(/i' /239/2002 d1.23.03.2001 iou kitul 

ititonnalioli please. ( For prrsniinl attcii(iuii of AP( )f1 ,cgal Cr11/Nil IC). 

•
cf 

Qcl 

t 

0.  

I 
— 

( A. K. (liliapolia ) 
I )ivi. Person net Uulicci 

C~I  

NF1,aiIvay,1insukia. 

/ 
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iiIi 	l<r';IiiiIttiiiit ii 	ii 	 Iin.ti•i 	'lIttIlIIIIIIII 	tiii Io I 	t\Il:. I 

the ilove natited s:tff was cirtoved [10111 se vice we 1. I 2.116.2(1 0 vidc'. NIl 1'Iu NS110 Pt 
(.1i. 12 (i(i (I(it .  Ii thin ciureiinii ho ITfjcrsoiuillv iiieiviev,'ed wdh 717,111ppeld to I 

I I .20(10 iii winch l)Ri'.i/lk luid rdtic;ctt tIn pttiti Intent a 'Rr.tticlicn to lowest stilgi. Ill his i 
IUV it'iI 	ividt tulvetse littit' t'lIi'((. llls 	;ttIiItt(ii 	( tktiv is 	tIjeel to Its Icing bill iii ly liii' 
Medicti tuittiijtv ot the lipploplillte levI liii iil:;u Ilict 'iiiliiy liiiiiinIiiiig iclevititi cent / eritiliot' 
about his alleged illness / outside tieiItinenil to the snlisfaction of the appropriate r:iilway itiedirat 
itulitority''. In thn; order he was ndvicd It repuit to this oI'iiee withini 15 (flhlceii) days foin the d:te of 
receipt of ihc leitci' with proper Mc(IicuI itiflciiic covering the period so ns to coitside.r liii 1> direet to 
the RIy. Mcdtctt authority I'Or obtaining I)F(' for resumption of ditty fluting winch it will hi' pe;ittl 
tint he is not \vt1nig to repoit Ir duty and otder of penalty us pissed by the I)A ivill hold good 

13111 inspite of the above ordet tie did not join duly and tile cisc to C, AT/il I ft tititict ( )A t 	2  ! t 
of 2002, hi this tcnrd Ce\T's order neceived on 21.0104 by this office undet (JM(P)IMI .(s tcihr 
NoW! 7OILC/NS/239/20ci2 dL23.03.04 which nrc enclosed lot your icady rcicrcncc pICnIC. lii the. oldy  
the. honorable CA1'/(.0 IY has directed that 'the applicimb to produco nil his teie.vnnt Mcdlciii cci lit icntfln 
liont I9$ In tilt the. filing iii' O.A. 99't991. 'ftc same shall be consideted by tile tnquoinleiU and it 
decision would be taken by theth within one mouth from the Filing ol' the cetti["tcntc, Thee allet the 
applicant would he allowed to ncsttnnc dul ies'•. 

.'\ctiiltiit,i 	..'.IOX copics ot tticdicil cci tiheale (31 ito:.) mc 	ttchr;t'd lieu' \yldl Ii will 
vcrihcntiott and lunth':r 11151 	ii please. 

I knee Sit I3anenjcc is ditecled to n epol I nit yours to otittilit his l.)FC ('or his Icsuinptic'it Of dtt 
pt ecic. 

incl :- 
CAl!Cl tV's otder dl 27 lt.ti.t 
I )I/,M' order tt 27.11 (1 

3. 	(1 	l(I')'\ Ii .G 'a letter dt.3.( 31.1 
l'rivntc l.)octor' s Medical Cciii I icites all Neit 	cttpit's3 I tins  

I livi. I 'ci auth'1 ( 1 1111  
1ti 	l.iiI\Vi3, 	liii 

(''liv to 

	

Iiiit'niee. I 	'.teii 	t' I )\1F. 	I 	C 	lilt' 	"ittlItut I Ii 	Iuu'tec, I'(-t\tiI iii 	I 
tiitI, Neti 	:\:'.iiit 	ciIinn 	.tl,ti.0 lil u itv i iit, I 'it Iiit;iti. ui ,\:':iilii'l Pill 	I'Nol /it 	I I' t: 	Ilvel I 

clot t it . ; '1)1 (I I Itt t'l"i:uiiiiit', Ill ( Iti l"Slimplioll of Is tliitv ti tInt oi c el.: till all 
otipital nii'itic::it i'&'ttitit':itt's, bile, vltieli it will he Iuestiut'tI titan tic is not willie to tesi b'i 
duty and lit' on.I'n of NIP Iw tl' I'iis c i1Iin:i v /\ultioi Iv will loll 

2. 	('gl(I')/i'\ll.(i  in iel't'ietnee It lie; i,!1Ji.I 	I /ti',(  'fN/23°f2n02 dt,23.(3 lit for Linil nIiiti'i 
.' (tot' 1l'1'3titl 'ul(cnt'niiui ot ,'it'/t,t't'tuI  
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11(T 'iiPrn TRm 	Pi h.tJ I hcreby ccrt1y that I have examincd 

n11'Maikof kitificn t ioti"V 	 4,c..4LQ/\ 
' 	I3rrtnch orDepaitmeut 

'l 

mn kpF w1I 	z /RcmaksJ[ . 
JI! 	1P11 t'uud cousklcr him lit to resume duty pending production oIllt 

catitIeatolum 

i v,11 ,00flA 31rj it fnIrL' 
Sigi L.T,1. 
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N.F'. Hnilwny 

Office of the 
Divi, Rly. Muno,cr (Mccli) 

Tinsuka 

• 	 *O. MEI1-G Sthff) 	 DL 9 106104. 

ITo, 1 
 V 

DRM(PSK 
, NY .Mway. .. 

I 	

I 

I 	Sub - R.ciumptlon of  

I 	 Ref- Your letter No ES-I)/334 did 250504 
• 	 • 	

' •. I 	 :. 	
• 	 • 	 .•: 

As pot your letter rtferred iibove Shri Bi9wnnath B wiátjec, 
C/Steno to Sr.)METISK hos rsurncd this offico oit2l.05.2004. 

• 	 Rds is for your infoimalion p1cc.. 	
• 

• 	
• 	 For DRM(M)rr. 

Copy to:- 05(P)/tMfl3 ill for your inforrnion. 

For D1U4(MY1SK 
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A1'1I  

ft 	I oo f 	e' j 	i nit: 	lii i 	I 	I 	n 	II 	ii 	Li y 	'' 	A 	'In 

The 	Ilml , hi p 	•.ItinI 	icc' 	Iti 	i 	M.C. 	cIIi1, - 	, 	V ic0-Uit;tji 	u,Ii 

• Tho 	lIofl 'hip 	:;i, 	(. i, • 	.irtji y int, 	fliiI,,'r 	(AI1Iiijnj:;1rLjve 
) 

'Sun 	
)isn)niL}, 	l3anorjre 

• IIiuitni 	.ltiric:I 	inn,  
irk 	A:; null 

1 lt) 	H 
• fly 	A(1v0C,-  Lo 	

: 

-VPrfl%iii.- 

1 	Union 	of 	India, 
• • 	Through 	the Gener1 	Manager, 

N.F. 	Railway, 	Maligaori, V 	' 
Cuwahajt 	V 	 •, 	

:' 

' V .  DivisIonal 	Railway 	Manager. (Mechanical) N.P. 	Railway, 	
V Tinsukja, 	Assani. 

Senior 	i)ivlMional 	MecIinjcal 	Etryirtoer, 
Office 	of 	the 	DRIl, 	N.F. 	Railway, -•.- Tjnskja, 	AS:31• •,• 	

RÔ8p06c1iL5 
By 	AdvocateShi 	B.K. •Sha.rIiia,..Raiiway 	Counsel. 	 V 

1 	H 

0 R 	I) E R 

• CIIAUuui,Ri .3. 	v_c. 	- 

Ni: 	G. . P . 	Iii, OirIi i k 	Inn 	I ho 	; 	pp 1 	1 c 	itt 

Al I itotiqir 	I ho 	I':;Iii)IIpfl.. 	h.ive 	trot, 	rirc>npn 	to 
• 	1110 	any 	wc iLl err 	slat Prttpp 	we 	are 	ti{iai)lp 	Lo gUard: 	any 

re I Ic C 	L o 	I. he 	applicant 	a:; 	the 	or i q i ia I 	applicaLion 	i 5 
h,rr 	red 	hy 	I 	iruiI,aijir 	anti 	t.itni - p 	j 	ito 	snh:;tance 	in 	tip 

• 	ievancp 	of 	tit 	i.jrl h'aitt 	• 	 • 

7. 	'Iho 	appj icairt 	in 	an 	t'IitI -Ii,y, 	of 	l-Lr. 	P;1 i Iway. 
He 	was 	appoint ed 	in 	1972 	as 	Stnc)(lr1)lipr 	and 	posi oil 



itd 	i 	I 	 ' 	I 	 :. 	', 	I 	it. 	• 	v i' 	.111 	C.III  

i'i'itIi' 	i,tl 	I•tt.i,h, 	•iji5I 	II.tIl:I,.uIi.I 	'Itkj,1 

• 	. 	i 	• 	 . 	i 	 w• 

I 	I 	 • I 	I 	11114 	I 	• 	d 

I. real mn 1. 	g i VOn 	by 	I he 	I• j l)I.s 	did 	not: 	show any 

Iflj)UOV0)lnt 	lie 	I 	tOk 	homeopath ic 	I m:eat.mnpri 	and 	had 

applied 	for 	leave 	on 	hal I 	avuage 	pay 	for 	the 	per i 0(1 
trout 	t 	.6. 1 OflR 	to 	17.6. 	913 	•uud 	auja iii 	from'l fl. 6. 1 98R 	to 

* 14 	6 	191111 	tntl 	IL om 	' S 	6 	19013 	Ilowt V 	t , 	lccordlny 	to 	hi in 
the 	1 O(V0 	Llppllcat 10115 	Were 	not 	5aI1t Ioiioc] . 	The 	PRM (I') 
Tinsukia, 	by 	h i s 	letter 	dated 	18.11.1903 	asked 	the 

appi ftnnt 	to 	report 	to 	DMO/MJt4 	or 	l)MO/TSK 	f.r' ticd.1 r 

• 

	

OXaIllillaIjori 	and t he 	ADMO 	althouyh 	jvo 	a 	dosct- 1)tofl 	If 

	

S 	 '•'.t.. 
the 	3 lucase 	fot 	ttatiileiit, 	the 	:iIIIinisLruoit 	dId 	a 
lake 	any 	further 	t:ops 	

! i.approprjate 	tr0tIneIit: 
/ Instead 	he 	was 	issued 	a 	cary;1ioet 	for 	unautliori sd 

au)(:t 3, 6. 	91113 	t o 	wli I ch 	he 	had 	flied 	hid 	reply 
ii 	defence 	and 	al ttiouyh 	6n enquiry officer, was 	apojnterj 
noth ing 	further 	was 	done. 	in 	that 	enquiry 	to 	h in 
knowledge 	and 	no 	ou:dei: 	against 	him was 	passed. 	No 	act:ion 

• 

	

4 	5 
has 	bee ii 	I a ken 	aya i 	t 	Ii I in 	on 	the 	has 	:3 	of 	the 	nqu I r y 

• 	.• report 	if 	one 	was 	made. 	On 	24.2.1993 	he 	approache3 	the 
Senior 	Div isiolial 	Medical 	Off jeer 	( 1ncharg), 	T1nukla 

and 	r equrs t ()cl 	hi in 	I: o 	carry 	out, 	h In 	iiitd I ra 1 	e xaiii I hat 	on 
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No .i -n/3i 	 •.. v. . R 	 t 
JA Lfl 	16.5 .2001 

TO: 
Shri 13isnnath Donerj, 

- Con. tno to D4E/T.. 
:3/0 Ltt 	,t(\ir 	. Tn't' )ea 
P .0 .Akum ji in-,Llun o  Dg't)O I lond NOrir /3i1t Johltya Shavoo r  
Dit 	 Pin code -• 786170, 

Sub :- Cliftaticn 

(3f - Youit rpeL cit t 29. 01 .2001. 

—00000 

In refcrenci to the abov 	t.U.; is to int'orni 
you that the punihient 11po3€d upon ti you is Vor, 
nuoh clear urr rule 6(vt) of D.& /pronl t11i1963p,o, 
your 'rky will ha ri'ced at the mint'rvimlinittnl in t1v 
prE3Qflt 20 ale of pay whi.oh yo'i iver.n enjoyth,iith t'Uuro 
effect prinanont. 

fo - 1)iSnJ. , i1y 	M:ii 	(r ) 
ti .1 .lail ay I in au'ia. 

I, 



P, 
.4 	. 

4 ,  

I 

(2cntii \ciniinistration .t'riburi31, 

(i uv .i h t i 

Advocate, 

CAT/G uwahat i. 

Dear Sir, 

Sub: OA. No. 	 of 2O( 

SO Appicant/PtiUouer 

Li. 

Jion 	iudia nd Qrs. 

D2po ad ts/thi st Parties. 

Ic 	I 	1 	Ot 111( (!I)S d 	Ci\ h 	( ot' 	k. 
AIN 

11C 

V 1 ith thanks, 

"roars faithfully, 

Dated 	 2OO 

/\ clvocatc, 

(..: A[/(J U \V1 hat i. 

'Pr'  
19-  Z~A~ 

( 

11 
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THE COURT OP CENTRAL ADMINISTRATIVE TRIBUNAL, GUWAHATI BENCH 
ATGUWAHATI 

O.A. No.33106 Central Amiitrive Trih 
- 

c 4 

C 

Sri B.N. Bwiaijee................Applican  
Vrs- 	1, 

U. 0.1 & Others ................ ..Resp 

Gthti ['rch 

R 	 I 	fl çets/ Yi ::1t 

MOST RFSPECTFULLY SHEWEFH: 

That the salient of the Argument for contesting the case by the Respondents are as follows: 

The order passed by the Hon'ble CAT/GHY on 27.02.04 in O.A.No.290/2002, the 

Applicant Sri B.N. Buiaijee was informed vide the office letter No.FS-B/334 

dated.01.04.04 to report to Cl/DBRT for obtaining DFC for resumption to duty within 

one week with all original Medical certificates failing which it will be presiuned that be is 

not willing to report duty and the order of penalty passed by disciplinary authority will 

hold good, endorsing copy to CMS/DBRT for his information and necessaly action (A 

photo copy of said lettei'ndosed herewitlt) 	tii 

That, in response to the letter, it was informed to this office by the chief Medical 

superintendent/DBRT vide letter No.H/219/1 dated.05.04.04 seeking the particulars of 

Mr.B.N. Baijee. Reply was sent vide L/NaES-B/334 dated.08.04.04 to the CMS/DBRT 

for his necessary action. Again DRM (P)/TSK wrote to CMS/DBRT for Medical 

Examination of Sri B.N.Bnaijee vide office letter No.E/Court Case/$NB/ 2004 

dtd.11.04.04 (hoto coSof said letteksed herewith))  

That, a letter, in connection with D.F.C, in favour of Sri B.N.Bnarjee, was issued to Chief 

Medical Superiniendent/MLG/N.FRailwav by CMS(IC)/DBRT vide his ofiIcç. letter 

No.H/219/1 (DFC) dtcU4.04 for necessary action (A photo copy of said lette!nclosed 

herewith 	i 	'-- 	LI 

That duty fit certificate of Sri B.N. Bøpaijee was issued by the CMS/DBRT vide his office 

letter Np. H/219/ldtd.24.05.04 duly counter signed by CMD/MLG (A photo copy  of said 

letterclosed herewith)V) 	 ) t 

That after getting the DFC, Mr.B.N. Bpaijee was allowed to join duty on 27.05.04 vide 

L/No. - 8/334 duL25.05.04. fc  
)tJl(:) 	" 	Cotd. . .p/2 as per 



4. 

(P/2) 	 .10 

The verdict passed by Hon'ble CAT on 27.02.2004 in OA No. 290/2002 was 
L' implemented by allowing him to join duty vide DRM (P)/TSI( letter No.FS-B/334 

dated.25.05.04. But the Applicant did not co-operate with the Administration and did not 

produce necessary medical certificate for the year 1988. He produced the doctor's 

prescription of 01.0189 to 1994 but no medical certificate in respect of his treatment under 

any doctor for a specified period & for the particular disease had been produced. Under 

the said OA No.290/2002, the Applicant was directed by the Hon'ble Court to produce 

the medical certificate from the year 1988 to till filling of OA No.99/1994. As such the 

period of absence form 31.05.88 to 26.05.04 could not be regularised. 

Apart from this, as per extant rule, leave is credited in favour of a staff () 20 days LHAP 
(leave on half average pay) and 30 days LAP (Leave average pay) per year subject to full 

() 

attendance. If a staff remains in sicic-lisi, the sick period is reguirised based on the 
availability of leave at credit of the concerned staff, if no leave is available at his credit, the 

period of sick or any kind of leave Is regularised as LWP (Leave without pay) on the 
principle of "No work no pay". 

In terms of Para 510 IREC, Vol - I, 1985, maximum amount of leave which can be 

considered- "unless the president In view of the exceptional circumstances of the case 
other wise determined. No Railway servant shall be granted leave of kind for a 
continuous period exceeding 5 years". Beyond that, the power of regularsation lies with 

Railway Board. 

From the above facts, it is crystal clear that the Administration had 

implemented/complied with the orders of the Hon'ble CAT/CHY in letters. It is the 
applicant who failed to produce the medical certificate for the year 1988 for which the 

period could not be regularized or could be referred to Railway Board. 

In view of the above facts, the Respondents respectfully pray 

TL{i çjur 
	that the Hon'ble Court be pleased to consider the written 

Central Asmi ilsi anve Tribunal 	arguments and passed the order to dismiss the prayer of the 

Applicant which has no merit at all to consider for payment 
L 	

of "Back -wages" for the period of remaining unauthorised 

•. - 	 rch 
	absent and pass such order or orders for ends of justice. 

VERIFICATION 
I, Shri A. Narayanan, aged 38 years at present working as Sr. Divisional Personnel Officer, 
N.KRailway, Tinsukia do hereby declare that the statement made in the Additional 

written Arguments are all true to the best of my knowledge, bdieve and records. 

And I sign this verification on my official capacity today on .J2.....th day of Feb/08 at 
Guwahati. 	 - 

Sigtht 

Tfka' qiifrw 3rt~oqm 
Divisional 1' 	'1 

Jq%ft' k frfjT 
.F. gjy. TINSUKIA  

I 



DM. Railway Manager(P) 
Tinsukia. 

Date : 01.04.2004 

Sri B swanath Banerjee 
(C/Stóflo to DMEITSK) 
C/O S/O Late S. C. Baneijee, 
Makum Jn. Digboi Road, 
Near Accam Sahitva Sahha Ithawan.. 
POMalairnJnDist-Tmsulda(Assam 
Pin - 786 170. 	 rn4v r 

Sub :- Resumption of Duty. 	

y_  
You are hereby advised to report CMSIDBRT for obtaining DFC for resumption of duty 

within one week with all original medical certificates, failing which it will be presumed that you 
are not willing to report for duty and the order of penalty passed by the .Dciplinaiy Authority 
will hold good. 

(A. K. Chhapolia) 
DivL Personnel Officer 
NF Railway, Tinsukia. 

Copy to 
CMS/DBRT for information and necessary action please in reference this office letter of 
even No. dt.01.04.2004. 
GM(P)IMLG in reference to his IJNo.E/170ILCINS/239/2002 dt.23.03.2004 for kind 
information please. (For personal attention of APOfLegal CeHIMLG). 

 

- 	 ;çj;.TJT 

Central AcmIk.ISLaU\'e Ti ibuuI 

2Or 
IjqTjZTit  
Guwthatt Bench 

(AK.Chhapolia) 
DivL Personnel Officer 
NF Railway. Tinsukia. 
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Subs 5rvisO p,rtiu1nrs cf Shri Biswrnth BenorjOo, 
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Rot s t" -1ottor No 4/219/1 it, 5.4., 
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pRrti4"43lqra of Qhri Bimnth I3norJoo,  c/Strno of UASWTSK 
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V  5k113 BISWNAT1i BANSRJg6. 
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• 	V 	V 	4) Dto of tpptt. 	. 	 I V  247.1972.' . 
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• 	V 	ofpptt. 	' V  • 	V  
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- 	 N.F. Railway. 

Office of the 	£ 
OMFly.Manager (P) 

N.F.Raitway. Tinsukia 
No.E(Courtcase/BNBt2004 	. 	 Oate:-1110412004. 

To 
CMSIDBRT 
N.FRaltway 

	

• 	 Sub:- Medical exarrnaUon of Shri B.N.Baneloe, ex./Steno to DMEI'rSK 

SM B.N.Banerjee, Ex.C/Steno to DMEITSK is directed at yours for his medical exaninaon as desired vide 
' 	your teephonLc xnversation with APOII and DPOITSK. It is in ieference to GM (P)/MLG's lettei No.E/1 701LCaTL&23912002 dt. 

• 	
For DM.Railway Manager (P) 

N.F.Radway, Tinsukia 

Copy to Ski B.N.Banerje, exiSteno to DMEITSK. He is advised to al(enti MSiDBRT's office on 12.4,2004 (or his medical. 

	

:u 	eanihation as desired by CMSJDBRT for his resumption of duty. 

.j 	•. 	 - 	For DM.Ray 	nag(P) 	 It 

cut 	te 	 N.F.Radway. Tinsukia 
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'( 	 I.F.RAILW*Y 
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ai.r .m.Lic. updtt(IC) 

____ 	 - 	
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- - 	 ----.- 
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I. 
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• 	 Nr.RLY. 
- ---- 

Sub s a.F.C. in ?t'ivcuref $hri,9iaw,flrth 
Bnsrj.e, c.nfid&itinl stone iun der 

whis bsvtt wsf. 0 7$B 
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9-7.-8 B nnd ho W'8 axrmine 	t UB RI H,spit1 an I 2-4-O4 On 

bóin g !3Ufl d : fi t f r duty, DFC is i 89 uc . nfl d son t ts ye u fc r 

gQtting counter àignitutc Prom th c.mpotenti.nutherity.A 

detri1cdOse note is enclosed 'long with ro4ards of his 

treitmont0. 

enclasers :40. copieso 	• 	 . 

QiP Madic ,11 Supdtt(IC) 
/ 	

N.F.Ri1wrY W.brugnrh 
e 	 eat 	 - 

• 	Cpy to s- rI1(P)/TK for in.Pormnti.n plane., 

Ttfi 
• 	 . 	

• 	 Central AcmiiiMfat'e Tribunal 
hief iidicnl :$updtt(IC) 
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No. ES-B1334 

To, 
Shri Biswanath Banarjee 
(C/stano to DMEJTSK) 
C/o s/o Late S.C.Banarjee 
Makum Jn. Digboi Road 
Near Assam sahitya sabha Bhawan. 
P.O.Makum jn. Dist Tinsukia (Assam) 

N.F.Railway 

office of the 
DivI,Railway Manager(P) 
Tinsukia, Dated:-25-5-04 

Ceol 	flj.t 	j.e 

- - 

1 

.., 

0 > 

Ill 

r 

C) 

C) 

Sub:- Resumption of Duty 

In reference to this office letter of even No dated 30-4-04, on recept of duty fit certiflcate 
CMS/DBRT vide Cerficate No 2.dt 23-4-04 you are hereby allowed to reurne duty with immediate e 
.Hence you are here by directed to report to Sr. UME 1ftiK for your further duty piease. 

This has the order of Sr. DMETSK. 

For Divi, Railway Manager (P) 
N.F. Railway ,Tinsukia 

Copy forward for information and necy.action to:- 
SrDM}L'TSK 
OS(P) EM/Bill 
DFM/TSK 
COS(G)DRM(Minutes)ofijce/TSK 
CMS'DJ3RT in ref .to his L/No.H1219/I dt.24. 5.04. 
GM(P)/MLG(For ptrsonal aLknlion of Shui B.Shaima APO/Lel ii,MLG) in icf to hi 
LIN0E1170/LC/NS/239/2002 d123.3 04 

() 
For Dii, Railway M'cnaer (P) 

N.F. Railway, tmsu1aa 

it 

a 
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