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Notes, of the Registry i Jate ‘ Urcer of the Trieuns
’______,,_,,_( Y e e i st o e i "":k
. - ? {
T} o0 - orign’ison form 11.1.2007 ~ Present: The Hon'ble Shri K.V. Sachmananddn
: : M B 3] X
L s .7 Rs. 50/ ! Vice-Cheirman,
L d ﬁ;“:{s {
. AR y Y ¥ , .
1' 56 q%@g\k * : The Applicant, a Substitute Emergency
:," -D“'- lg ‘1 m ceresees R . .
DA j . Peon is reported to have fell sick and could
' ) 6 . i t .
~\_ v B e y not attend his duties. The Respondents
Dy. Registrar | , P
% : jnitiated discipiinary proceedings and charge
o ‘L?/K)ﬁ < \,\-\-‘{’/‘w sheet was issued on him. One of the charges
Con L : .
- b against him was thot he was unauthorisedly

absent from 02.05.2005 when he was under
suspension. The Applicant earlier approached
this Tribunal by way of O.A. No. 165/2006
wherein vide order dated 30.06.2006 this
Yribunal while disposing the O.A. by directing
the Respondents to pass specking orders on
the appeal filed by the Applicant has observed
as under:-

[ Contd.P/2
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,fhe Applicant sunm:ﬁed» that dsscsp!mm‘y

“Leamea counsel for © ?he
Apphcam submm“ed that the fmdmgs
of the Inquwy Officer, which' was
accepfed by  the stc:pimdry
Authority, that the Applicant was
unauthorisedly absent from duty fr‘om

03.02.2005:' and therefore, he was

found quilty and removed from
_service, is not “correct -since the
documents indicate that the cpphcam‘
was suspenceci from 02.02.2005. The
question is, how come a suspended
'emplwee "cotld be unuui’hurlzed

absent ? ihe Resacxndems committed:

a mistake m having that finding’ "which
is gerverse. The Applicant dlso filed
appeal on; 21.09.2005 against the
order of removal, which is ye? to be

- disposed of: Learned counsel for the

satisfied if o direction is given to the
Respondents to dispose of the appeal
dated 21.0%.2005 a5 expedmousiy as
possible and pass oppropmu‘re order
and -communicate the same to the

[

‘B‘PPhcan?“ RN

‘Suﬁsequemiy as -‘P;?*,‘ aingac_:iriqn the uppeﬂi}» wns\w‘h
disposed of by 5. vbi.visio'n‘oi Engineer {Co.) -
vide order‘ da‘i‘ed 23 .08.2606. {Annexure—)ﬁl)

rejecting fhe prm,fer‘ of ﬂie Apphcanf Hence

this application gpneiiengmg _,?j{zg aforeseid

order.

i, BChoudhury, ‘learned counsei for

applicant submitted that he will be

- proceeding pmceeded on one of the charges __

that Applicant was unau?homsealy i::i::sem~

Aﬁ‘um duty during suspension period. Aporf

|
from that he was not given copies of

, . "
the documents and enquiry report. Further,

te.

- ContdP/3



Mr.Choudhury submitted that the Appellate
4 : Order has been possed by the Disciplinary
éuﬁmf%ﬁ net the A?psiia?e Authority and for
ali the aforesaid reasons the impugned order
will net hold gc«cd .
When the matter came up for
l : : mnv.ider‘aﬂcm - br.  JLSorkar, learned
TR ) | | | S?Qndmg counsel for the Rmiways was guog ’
- , o ST ‘enough te submit that he will toke up ‘the
, : |  matter with the du?horify and come up with a
L C L sciution before the next date. Let it be doné. -
L o " Let the case be posted on,i3.02.200?,f

In the meantime Respondents are also:

directed to file reply statement,

/&;l - S » o o \J/ ,

S "y o - e s Vice-Chairman
S Job/ |
%\% beam buW? : 13.2.07 Counsel for the respondents prays /
: for adjoummerxt Four weeks time is
"iz, d2oF. o . granted to file reply. Post the mattez
- _ on 14.3.07. | S
o :
L3037 - . | - |
——— (o Ko . , Vice-Chairman
) W e }"im : |
~ ¢
- 07.03.07 ° Counsel for the respondents o~
‘\‘ | | ~ prays for further time to file reply '/,
L , _ o _ statement. It is made clear that if it is

matter on 9.4.07. S

% ‘ ‘ | Vice-Chairman

Im

No ,\D% v géevz 75‘ L&d\ not the matter will be dxsw Pogf the
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Vice-Chairman
/bb
S5 o7 | ter 007
L 4 1.5.07. Post the matter on 7.5.2007.
e e
A0 »)
b\' ‘ Vice-Chatrman
im
7.5.07.

- Counsel fcr the respondents wanted time

to file written statcment. Let it be done.
&\b‘ \;O'\/g. \“Loﬂ‘ . ' post the immatter ©n 8.6.0'7.. '

(%‘4 ) » Vice~Chairman
/j( rgﬂa . I

8.6.074 Ceunsel ter the respondents has sub=-

mitted that he will tile the wntten state-
ment within twa days. Let the \_aae»be liste-
2N 19.6.07+ Copy of the written qtax.erﬁ_ent
: will furnish the ceunsel ror the applicant
MNoe Wve Wi been PP
\2’3 9 Likertyvy is given te the caunsel ter the
' ' applicant te file rejoeinder if any.
. \ifo' ~

~ vice-thaiiman

| It is reperted that Br.J. L.Sa rkar
22, 6.8¢ ! f
. learned ceunsel fer the ‘“ef-mncleqte isvn

m/g S by bereavement. Pest the matter an 25.6.07.

-

b@'x*‘c\{.'?“"éﬂ 1m - - ém

Vice= ‘irma‘li
(\gt U . QC’}\’\/I

b \ 25.6.07. Post the matfter fto-njorrow on
\ | 206.07 .
Ne teedo rnotn k\(ﬂ/d . v Vice-Chairman , ;;;3

%m;
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When the matter came up for he&mng .
the learned counsel for the reqponden’rs . -
has submitted that it is a Dm‘uon Bench i
matter. Since being a Division Bench
matter, matter may be fixed before the
next available Division Bench.

Considering the issue _involved in

this O.A., the application has to be
admitted. Application is admitted. Issue

notice on the respondents. Post the matter

on 13.7.07. (K

Vice-Chairman

hn

" Counsel for the _ggghcant has gabmitted that: - -

H

us hie has not. ﬁled the rejomdar Let ﬂze casebe l:s‘ted
| r é *' before the next avmlable Bmsxon Bench on;top;

08.05.2008

Lm

PR/ Ny o q.qr ¥

pﬂonty basns w:thout fmlmg the niattér tieJxxte& wc :

beforeﬂaenextDB "'., B ’ N

- Vice-Chairman -

Call this matter on 14% May, 2008 for

2

hearing.

' (Khushiram) (M.R.Mohanty)
- Member(A) - - Vice-Chairman :

*
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s L. 14.05.2008 ~ None appears for the Applicant nor - =

the Applicant is present. However, Dr. J.L.

N Sarkar,. learned Counsel for the
OB -
N NAEOD

D N Sehes Respondents/Department, is present.
QX s SsNd A N‘\

N W SR N A , ‘
e A e N Rasken- ! Call this matter on 24.06.2008 for
' } .
Deal=s , \ "~ hearing.
_ QA
o\shed

Send copies of this order fto the

Ovley Ogj- /4‘/0§/0 g | Applicant afxd fx‘y the Respmndéx:xts?in the
Lol 1o D /\S‘ £ addresses given in the OA) so that they can
“ s . e e come ready for hearing on the date fixed.

Fov Wn?/ql—c - ry
bppplie o el Hig — jj‘j
’324)‘" Wj ‘ﬁy | Khushiram} ﬁM@hanty)

‘Member (A} - Vice-Chairman |
4;1;05 j:,\_ S - ‘akm

0% PMo- 3522 ¢ S |
A / 5 . aDZZ A3 2L - 24.06.08 - Mr B.Choudhury, learned counsel

19/5/ 9 &. ~ for the Applicant is present and Mr

. B M | " ) B S.N.Tamuli, Advocate(and associate of
— .%\ m Al ! - RS Dr J.L.Sarka, learned Standing counsel
l)\‘lbo( . - e for Railways)is also present.
Ap— : - Call this matter on 31.07.2008.
2% 0¥ ' : " | : &
\ . . . -
Rogo i m olur nok S (M.R.Mohanty)
(\S{V«QQ C e o - : Vice-Chairman
— . . pg | o
] 7?\0 ‘ 22,00@ , v 13.08.2008 None appears’for the Applicant nor the
~\ \3_..%'\;% | .- Applicant is present. DrJ.LSarkar, leamed

R ZavihveShes iy “ - - Standing counsel s present for the Railways.

? '_\/“ o '\s\A& M‘Q“V\&k\'& ) . )
e COPY g ks ovdar | Call this matter before the Division Bench
“Re - SwWkh\ed hw L Ate . ‘ : :
SNy mwsd\dj %\\\\/ on 03.09.2008 for hearng, when Respondents

\\k , should cause production of the departmental

o AL proceeding records to substantiate their case.
131 &l0& Aot A= D/ See . ~ Send copies of this order to the.
£’°Y Wﬁﬂ;; o IR o Respondents and ‘free copy of this order be

MOA«J.}-—D\}L\CR ’

S.c ) }'51 supplied to Raiway Standing counsel.
)Og~ i}{NG~3 7’/5.__ /7_ v ﬁ
/z%( T2 27/8/0¢ . o »

"

o, ‘ ‘ (M.R.Mohanty)

A A‘r S I
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' ' 03.09.20040 Mr B. Choudh:‘.f;ry, learned Counsel
appearing for the Applicant, is present.
However, Dr ].L. Sarkar, learned Standing

Counsel for the Railways, is on -

~ accommedation.

In the premises, csli this matter on

11.08.2008 for hearing.
P,

<:'_"-—:B
| (Khushiram) (M.R. Mohanty}

. " Member(A) Vice-Chairman
nkm

11.09.2008 Mr. B. Choudhury, learned counsel
appearing for the Appiicant is present. pr. J.
AL.' Sarkar, learned Standing Counsel for the
Railways has sought an accommodation for
to-day. Accoxdingiy, this matter stands
adjourned to be taken up on 10.11.2008.

(M. R. Mohanty)
Vice-Chairman

w/é, bAleed, 10.11.2008 Call fgnatter on 02.12.2008. .
== -S.N.S];uk/ | | % -
'%.sg‘ 5D { 1a) |

2 | ‘Member(A) ' (M.R.Mohanty)
. ‘ Vice-Chairman

02.12.2008 On the pfayer of Df J.L.Sarkar,
learned counsel appearing for the
Applicant call this matter on 16.12.2009.

’WlS HW’( N | ’

= _ 37

101209 (SNShukla) =~ .  (M.R.Mohanty)
' Member{A) Vice-Chairman

pg
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. 16122008 - Heard Mr-B. Choudhury, learned
o A Cbix';;sei_”ap*p;earing ,fé‘ﬁi,*“the_ Abp“iicant,‘ and
-~ Dr JL. Sarkar, learned Counsel for the

N e e

“materials placed on record. -

- For, the reasons recorded separately
this O.A. stands allowed. |

SN~ Se_rid copies of the final order placed
separbtely to “the Applicant ~and the
Respondents in. the addresses given in the
0O.A. and free copies of this order be alsa

supplied to the learned Counsel for the

partie@ .
/.

o v _(§N.Sbuklay - (MR, Mohasyy)

......

“‘Member (A -~ Vice-Chiairnam~-
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IN THE CENTRAL ADMINISTRAT! VE TRIBUNAL
GUWAHATI BENCH, GUWAHATI
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0.A.No.325 of 2006

DATE OF DECISION: 16.12.2008

Shri Kiran Gamwr ' cewre Applicantis)

Mr B. Chaudhury : Advocate(s) for the

) . Appiicant (s)
cn ‘

- Versusg -

Union of india and others , . Respondent(s)
Dr J.L. Sarkar, Railway Standing Connsel Advonate{s) for the
| - Respondeni(s)

CORAM:

THE HON’BLE SHRI MANORANJAN MOHANTY, VICE- HAIRMAN
THE HON’BLE SHRI S.N. SHUKLA, ADMINISTRATIVE MEMBER

1.  Whether reporters of local newspapers | , ‘i’e.\s/;M
may be aliowed to see the Judgment?

2. Whether to be referred to the 'R.erport:er or nob? YP:;»‘!NO/

3.  Whether to be forwarded for including in the Digest
Being compiled at Jodhpur Bench and other Benches? EesiNﬁ

4.  Whether their Lordships wish to see the fair copy .
of the Judgment? | - Yes/No

Mice-Chlstrman
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CENTRAL ADMINISTRATIVE TRIBUNAL
GUWAHATI BENCH
Original Application No.325 of 2006
Date of Order: 'This the 16th day of December 2008
The Hon’ble Shri M.R. Mohanty, WC&Ch&iﬁDM
The Hon’hle Shri §.N. Shukla, Administrative Member
~ Shri Kiran Gaur
Emergency Peon
(Since removed from service),
Sjo - Nagina Gaur,
C/o Munna Prasad Rezak,
Gate no.1, Hillside Colony,
Near Kailash Apartment, Maligaon, ‘ :
Guwshati-11. - ianeseeees Applicant
By Advocate Mr B. Chaudhurﬁr.
- Versus -
1." ‘The Union of India, represented by the
- General Manager, .
N.F. Railway, Maligaon,
Guwahati-11.
2. General Manager (P)
~ N.F. Railway, Maligaon,
_ Guwahati-11.
3. Divisional Railway Manager
N.F. Railway, Rangia Division,
" Rangia.
 4. Senior Divisional Pngmeer (Co- nrdmahnn\
N.F. Reilway, Rangia Division, : o
Rangia. ceeeeer-. Respondents

By Advocate Dr J.L. Sarkar, Railway Standing Counsel.
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0.A.No.325/2006

ORDER {ORAL)
16.12.2008

M.R. MOHANTY, VICE-CHAIRMAN

In this Original Application filed Under Section 19 of the
Administrative Tribunals Act, 1985, the Apbli%;ﬂ; has challenged the
order of his ‘x'éniovai‘ from services/post of Substitute Emergency
Peon under N.F. Railway. The case of the Applicant as disclosed in the

Q.A. is as under:

a)- Apphlicant was aépointed a'; a Substitute Emergency Peon
(w.ef. 22.07.2002) and was‘ attached to Er. R1L. Meena (the then -
Deputy Chief Hnginee.r/(lfn-nrdinélzion[North’East Frontier Raiiw&y&,
stétioned af Maligaon/Guwahati) by an Order dated ()ii)S.‘ZOO?; of
General Manager (P)ZN,F. Railway/Maligaon. A copy of the said Order

dated 01.08.2002 has been placed as Annexure-i to the O.A

'b) . During 2003, a new Raitway Division was carved ouf; (in
N.F. Railway) haviﬁg Headquarters at Rahgiya and said Er. RL.
Meenla was transferred to ‘Rangiya Raitway t)ivisinn as Senior
Divisional Engineer (Co.ord.}) and by his »mm:mmication- dated
OLQ{LZ()OB (a copy of which has heeﬁ placed as Azmexure»ﬂ o this
0O.A) said Sr. DEN/Co.ord. of the establishment of DRM(W)/Rangiya
reparted (to the GM(P) of N.F. IﬂailwayiMaligaoanuwahati) as l.l.nde'r;-

“Sub: Transfer Shri Kiran Gour Sub.E/Peon attached
to RL. Meena, Ex DYCE/Co-Ord. Now Sr.
DEN/Co-Ord/Rangiya.

Ref:- Your letter: NQ.EIZBBMS {E} loose dt
22.07.02/01.08.02 :

 Rangiya is functional as new division since 01-04-
2003. The undersigned = resumed %ﬁ»
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DEN/Co.Ordination of RNY division. Above mention d
Sub.E/Peon &uijuﬁaﬁﬁltLJsmorxmg satisfactory. He is
working with undersigned. There is provision of posts as
- well as a number of vacancies in this division. He will be.
actjust;ed in RNY division. The undersigned certified, “the
services of substitute E[Eeog is satisfactory and he can be

»

inue 1.

Youn are. requested in transfer above-mentioned
Sub.E/Peon to RNY div.”

€) A.Ccording)y, the Applicant was transferred and posted at

Rangiya under the said Sr DEN/Er. R.L. Meena.

d) - For the reason of his sickness, the Applicant bad to remain
absent from 27.01.2005, under intimakion to above said Sr. DEN/Er.
R.L. Meena, and, upon resuming duty, he (Applicant) was placed

under suspension under Annexure-lll dated 02.02.2005.

' e} Under Annexure-IV dated (7.02.2003, the Applicant was
charge sheeted (in a Departmental Proveeding) and the allegations
raisad against him (Applica;ﬁt} in the said charge sheet (received on
16.02.2005) was worded as under;- |

“IMPUTA ARG
KIBAN. QQLJB...EE,QN

The workings of Shri Xiran Gour, Sub £/Peon is
casual, careless and pon-coperative. He has been
instructed verbally several times to improve his workings
and warned on 25/11/04 vide this office letter
No.W/415/RNY/W-8 dt.25.11.04. Over and above he is
being ahsenting unauthorisedly since 2/2/0% (AN). Which
tantamounis to serious misconduct and violated Rule
3.1(1) and 3.1(11) of Rly. Service conduct Rule 1966

Sd/-
Sr.DEN/C/RNY
N.F. Railway

Seal”

£ Applicant having submitted his written statement of

defence (io the charge sheet dated 07.02.2003) under Annexure V




NN
dated 25.02.2005 (wherein he denied the charges) an Enquiry Officer

was appointed nnder Annexure-VI dated 01 ‘.03,2(){‘)5*

q)  Enquiry Officer issued a notice (dated 22.03.2005) fixing

the date of enquiry to 06.04.20005,

B On 04.04.2005, the Applicant addressed a representation

to the Enquiry Officer; wherein he pointed out that the charges to he

vague, indefinite and not distinct and also pointed out about absence

- of particulars (of the alleged ‘casual, careless and non.coeperation

attitude of the Applicant’) in the allegations leveled against him in the
charge sheet and about non-supply of “list of documents” and “list of

witnesses” etc.

). Enquiry, which was fixed to 06. t)d 2005, was pnc:rponed.

from time to time and was, ultimately, fi xed on 09 f)f) 2005,

B Applicant, who was not paid “subsistence allowanceg”
since April 2003, submitted a reminder (to his representation dated

04.04.2005) on 06.06.2005.

kY Under Anneﬁn.lre-\}ﬂl dated 15.06.2005, the ' Enquiry
Officer .issued a nofice fto the Applicant to attend the entm;iry on
05.07.2005. The text of the 'sa.iti notice under Annexuredﬂ’ﬂ -date&
15.06.2005 reads as under;-'
“Suph: Regular Hearing (R.H.) for IDAR Enqguiry.

Ref: This office L/No. Wl’B?IDARJRNY/W B/ ﬁ&fi dtd.
09.06.05.

meww v o e on o 1 e xn TR ERT YL

In reference to above, you were asked tn attend
regular hearing (R.H.) on 15-06-05 to the undersigned.
But you have failed to attend on above fixed programme.
Any how, you are again asked tn atfend the said Enquiry
on 05-07-05 at 10.00 hrs. at undersigned chamber. By this




4

time if yon want to depute any defence counsel on behalf
of you, you may submit his consent jetter.

3

In this connection 1 would like to informed you that
vour two (2) apealed dt. 06.06.05 & 13.06.05 has been
received by this office which would he discussed on the
regular hearing. '

In view of that it is to he mentioned that if you do
not attend the R.H. fixed on 05.07.0% then ex-parte
decision will be taken and which will be sent to DA. for

his final action please.”
) By an order dated 05.08.2005, the Order of Suspension
(dated 02.02 .2005) was revoked and by a subsequent order under
Annexure-IX dated 09.08.200% (received on 24.08.2005) the Applicant

was ‘removed’ from services.

m} The Applicant, under Annexure-X dated 21.0‘.9.2005,‘

preferred an Appeal.

n) The Applicant alsa spproached this Tribunal by way of
filing an Original Ai);:licarjnn (No.165 of 2006) under ‘Secﬁian 19 of the
Administrative Tribunals Act, 5.9855; which was disposed of on
30.06.2006 Wi.‘!'.h direction (to the Respondents) to dispose of the
Appeai dated 21.00.2005 of the Applicant within a period of one
month from the date of receipt of the copy of the Order (dated

30.06.20086) of this Trihunal.

a) - The above said Appesl (daied 21.@9.2005) having heen
dismissed under Annexure-XII dated 23.08.2008, the Applicant has

made the present second joufney to this Tribunal with the present

‘Original Application No.325 of 2006. |
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At the hearing the following, amongst other, main grounds

were advanced by Mr B. Chandhury, learned Counsel appearing for

the Applicant:

a)

b)

o

d)

the Applicant having been placed under suspension by an

order under Annexure-il} dabéd 02.02.2005, the c}harge {in

the Departmental Proceeding under Annexure.lV dated

07.02.2005) that he was absent un-authorisedly from said

02.02.2005 was an ontcome of non-application of mind.

the dates (on which the Applicant was instructed verhally
to impraove his working) having not been disclosed in the

charge sheet/enclosed imputation of charges under

- Annexure-1V dated 07.02.2005, the charges were vague.

the ‘list of documents’ and the ‘list of wimesses’ having
not been supplied (to the Applicant) with the charge sheet,

there were violation of natural justice ab-initio.

Since the Applicant was going without ‘Subsistence

ABlowances’ (from April 2005), the Enquiry that was

" conducted subsequent to that date (April 2005) was bad;

for the Applicant was crippled down to put up bis defence
effectively and, in fact, be (Applicant) failed m attend the
enquiry with a defence assistant and, as such, the ex parte

enquiry is not sustainable.

Non-supply of the Enquiry Report to the Applicant (by way
of giving him an opportunity to have his say in the matber)
before passing of the final orders in the Departmental

Enquiry, is a factor o set aside the final order of removal.




\

f) the final order (removing the Applicant from service) is

~ bad; for the same has been passed blindly and

g) the Appellate Order is also not sustainable; for the same
has been passed (withont application of mind) by the same
officer (who passed the removal order as the Disciplinary

Authority) as the Appellate Authority.

3. | By way of filing a written statement, the Respondents/
Railways have disclosed that charges against .t.hé Applicant was
pr’o-‘ved;lthat, despite several opportunities, the App!ic&xit did not
attend the enquiry; that “the inquiry report was never asked for by
the Applicant and that “it can be made availab]é to the Applicant at
any time he desires®, that “the |.)m«:edm"ai shorl:cémin.g {of Appeal
being disposed of by Disciplinary Authority) can be sef right and is
curable”. No explanations have even been givén by the Responde.nb;,
in the written statement, as to how the period of suspension has heen
charged as thé period of un-anthorised absence. Nothing has been

stated therein as to why list of documents and list of witnesses were

‘not supplied to the Applicant. Nothing has been said as to why

Subsistence Allowances (beyond Aprit 2005) was not paid to the

Applicant and as to why a copy of the Enquiry Report was not
supplied to the Applicant to have his say/representation in the matter

hefore passing of the final arder of ‘remaoval’,

3. At the hearing, Dr J.L. Sarkar, learned Standing Connsel,
appearing for the Railways, miserably failed to put up any acceptable
exp}anatinn, (a) as to how the charge sheet branded the “period of

suspension” to he the “period of un-authorised absence”, (b} as to why
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‘no list of documents’ and ‘no. list of witnesses” were supplied to the
Applicant; although he (Applicant) pointed out about the same in his
representation’ under Annexure-VII dated f§6,f)6,72f}()5, and in his
Appeal under Annexure-X dated 21.09.2005; (c) as'm'why snhsistence
allowances, after April 2005, was nof, paid to the Applicant and (d) as
1:5 why the én,qui.ry report was pot supplied to the Applicant (to have

his say in the matter) before passing of the final ovder (of removal} in |

the Disciplinary Proceeding.

5. We gave careful consideration in the matter {again with
reference to the materials placed on .recérd} and fonud that the
Applicant was a willing worker with Er. R.I. Meena at Ma.iigémn and,
on request of said FEr. Megna, the App!it::r:m!}, was transferred fo
Rangiya to 'be attached fo said Er. Meena at new station. Nothing has
been placed on record to show that tbe.AppIictan t was careless/non-co-
'operative in ‘dischargi.ng his duties or that he was told to mend his
behaviour at any point of time. No such detail has i)éen hmvided in
the wfitten statement. Such details were also not provided in the
charge sheet nor in the waming'ietter dated 25.11.2004. Rather
"Annexure-Il dated 01.042003 gbes ko show pointedly that he
(Applicant) was discharging his duties satisfactorily; for which he was

brought (on transfer) from -Maligédn to Rangiya.

6. We have found that the Respondents have remained silent
(in their written statement) to the pointed assertion of the Applicant

(as made in the Original Application) that he was sick within the
knowledge of Er. R1. Meena. Applicant took the same stand in the

Appeal under Annexure-X dated 21.09.2005 and, altthough Er. Meens
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himself decided the Appeal, the said point has not been answered in

the Appellate Order under Annexure-Xif dated 23.08.2006.

7. | We have also found that in “his Appeal Memo, the
Applicant disclosed that he became sick‘ on 2?.f)i 2005 (while
discharging duties); for which he was subjected to be consulted by the
Doctors of the Railways. It appears, the Appeilate Authority did not

cause an enquiry to find out that aspect of the matter.

8. . We have also noticed that the Applicant was placed under
'suspeméicm on 02.02.2005 but the al!eéatiem in z;hé chargé sheet
states ‘that the Applicant remavi:u(.‘ed ahsent un-authorisedly from
02.02.2005. It shows non»app}icaﬁén of mind on the part of the

Disciplinary Authority.

0. The above said factum was pointed out by the Applicant in
his Appea Memo dated 21.00.2005 and in ‘the disposed of Original
Application No.165 of 2006. This Tribunal, on .30,.06,2006; while
disposing of the said O.A.No.’it':‘».‘i[?.()f)ﬁ, also took cognizance of such a
glarihg mistske and, while reminding the Appeliate Aut;hority to
dispose of the Appeal of the Applicant, pointed out as vnder;-

“the quesﬁoh is how come a suspended eﬁ]pi!oyee could

be un-authorizedly absent? The Respondents committed a
mitake in having that finding which is perverse.”

Despite such an observation from the Tribunal, the
- Appellate Authority closed his eyes and passed an arbifyary order
| under Annexure-Xi1 dated 23.0?3.2006; which has forced the Applicant

to make this second journey to this Tribunal.

Certainly the period of suspension (from 02.02.2000)

could not have heen alleged (in the charge sheet) to he the period of
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unautharized absence. For this reason alone the entire proceeding

was had ab-initio.

10. ’ App}icam: was placed under suspension on 02.02.2005.
His Subsistence Allowances were not. péid from April 2005. Applicant
did not attend the enquiry. Non-paym‘gnt of Sz;b§isténce Allowances
from April 2005 certainly can he a ground for nok attending the
enquiry held on subsequent dates. The said aspect of rhé matter (non-
payment of Subsistence Allowances from April 2005) was raised in the

Appeél Memo under Annexure-X dated 21.09.2000. But the Appellate

Anthority did not care to consider the said aspect of the matber.
11.  ‘That apart, although the point of non-supply of the ‘list of

documents’ and the ‘list of witnesses’ was raised in the Appeal Memo,
the Appellate Authority has not considered that aspect of the matter

in the Appellate Order dated 23.08.2006.

12. Na)ﬁ-supply of the copy of the enquiry reporf to the
Applicant, before passing of the final order of removal against him, is
not in dispute in this case. Respondents even did not care to serve a

copy of the same on the Applicant during pendency of this case. The

- same should not oply have been supplied to the Applicant but he

should have been given a chance to represent on the same {to have

his say on the same) and such representation should have been taken

in to consideration before passing of the final order. The same not
having been done, there has been a gross miscarriage of justice in the

decision making process.
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13. The finat arder and Appeliate Order are certainly bad and
are also not sustainahle; becanse the same Officer, to whom the
Applicant was attached as Substitute Fwmergency Peon, acted as
Reporting Authority, Disciplinary Authority and Appellate Authority.
He exploited the services of the Applicant and was ipstrumental to

remove him from service. It was un-ethical.

14, Thus, judging from all angles, as discussed in the
foregoing paragraphs, we hold that the entire action (against the
Applicant) of the Respondents (right from the time of placing him
under suspension up to his removal from service and dismissal of the
Appea!) are nob sustainable and, as such, the same are herehy
quashed. Re:spnndents to reinstate the Applicant in service with all

back wages.

15. Finally, this case is allowed with costs of Rs 5000/

(Rupees five thousand only) to he paid (by the Respondents) to the

Applicant.

16. - Send copies of this order o the Applicant and the
Respondents, in the addresses given in the O.A,, and free copies of

this order be snpplied to the Advocates for both parties, s

(5. N.SHUK1LA) { M. R. MOBANTY }

ADMINISTRATIVE MEMBER VICE-CHAIRMAN
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2003

1.4.2003

27.1.2005

2.2.2005

7.2.2005

25.2.2005

1.3.2005

GUWAHATI
0.A.NO. BA§ /2006
Shri Kiran Gaur
........ Applicant.
-VS-
Union of India and others.
... RESpondents

LIST OF DATES

Appointed as Substitute Emergency Peon. 7
(Annexure- I, Page- 15)

Joined and was attached to R K. Meena the then Deputy
Chief Engineer (Co-ord), Maligaon.

A new Division was established at Rangia and Sri R.L.
Meena was transferred to Rangia as Sr. Divisional
Engineer (Co-ord) and the applicant continued to work
with the new incumbent in place of Sri R.L. Meena.

In response to a query by Respondent No. 2 about
applicant's status Sri R.L. Meena certified his work to
be setisfactory and can be continued further. On request
of R.L. Meena the applicant was transferred to Rangia
and he resumed his work with R.L. Meena.
(Annexure- II, at Page No. 16)

Applicant felt sick and he was diagnosed to be suffering
from viral fever and he duly informed R.L. Meena that
he shall not be able to come to work for few days.

Received order placing the applicant under suspension
with immediate effect pending drwaing of
departmental proceeding.

(Annexure - IIT at Page No.1¥).

Received charge memo without the list of document
and list of witnesses sheet.
(Annexure - IV, at Page No. (8 )

Applicant submitted his written statement.
(Annexure - V, at Page No.23).

Received order appointing the Enquiry Officer.
(Annexure- VI, at Page No.23)

Contd.....
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22.3.3005

4.4.2005

6.6.2005

15.6.2005

5.8.2005

24.8.2005

-

21.9.2005

30.6.2006

23.8.2006

2-

Received order from Enquiry Officer fixing 6.4.05 for
hearing.

Applicant submitted an application before Enquiry
Officer seeking some clarification.
(Para No. 10, at Page No .5).

Enquiry was not held on the date fixed and it got
postponed twice and was fixed on 9.6.05.

Subsistence allowance was not received by the
applicant since April, 2005.

Applicant submitted an application before Enquiry
Officer seeking the calarification as stated in
application dated 4.4.05.

(Annexure - VII, at Page No.24 )

Received a letter from Enquiry Officer fixing the
enquiry on 5.7.05 and the appeals dated 6.6.05 and
13.6.05 filed by him shall be considered on that date.

(Annexure- VIII, at Page No.2x, )

Received order from Respondent No. 4 revoking his
suspension order.

Received impugned order dated 9.8.05 issued by the
Respondent No. 4 removing him from service with
immediate effect.

(Annexure- IX, at Page No.R¥ )

Submitted an appeal before Respondent N o. 3 against
the order of removal dated 9.8.2005.
(Annexure = X, at Page No31)

Order passed by the Hon'ble Tribunal in O.A. 165/06
directing the Respondent No. 3 and any other competent
authority to dispose of the appeal dated 21.9.05
submitted by the applicant.

(Annexure- XI, at Page No. 22)

Order issued from the office of Respondent No. 3 by
the Respondent No. 4 whereby he (i.e. Respondent No.
4) has rejected the appeal filed by the applicant.

As per rule Respondent No. 4 is the disciplinary
authority and Respondent No. 3 is the appellate
authorty.

(Annexure - X1I, at Page No.4))
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0.A 328 2006
Shri Kiran Gaur
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-Vs-
Union of India & Others
veenereen RESpONdents
I NDEX
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1. Original Applicatioﬁ —mmemmeeie 4 - 43
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- INTHE CENTRALADMINISTRATIVE TRIBUNAL :: GUWAHATI

BENCH :: GUWABATI

(An Application under section 19 of the Administrative Tribunal

Act., 1985)

0.A.N0.32K5 /2006, -

Sti Kiran Gaur

Emergency Peon

(Since removed from service)

S/o - Nagina Gaur,

C/o Munna Prasad Rezak.

Gate no 1,Hillside Colony,

Near Kailash Apartment, Maligaon,
Guwabhati- 11.

- Versus -

1. The Union of India
Represented by the General Manager,
N.F. Railway, Maligaon,
Guwahati=11.

2. General Manager(P),
N.F. Railway, Maligaon,
Guwahati -11

3. Divisional Railway Manager
N.F. Railway, Rangia Division
Rangia.

4. Senior Divisional Engineer (Co-
ordination), N.F. Railway, Rangia Division,
Rangia.

......... Respondents.
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PARTICULARS OF THE ORDER AGAINST WHICH THE
APPLICATION IS MADE

(1) Order No. W/87/DAR/RNY/W-8/680 dated 9.8.05 issued by the
Respondent No. 4, whereby the applicant was imposed the major penalty
of removal from service.

(1) Order No. W/87/DAR/RNY/W-8 dated 23.8.2006 issued by the
Respondent no. 4 (when infact he is the disciplinary authority) rejecting
the departmental Wled by the applicant without any authority.

(1i1) Arbitrary action of the Respondent No. 4 in disposing of the
departmental gﬂ)_ggl_ dated 21.9.05 under the cover of the order dated
30.6.06 passed by this Hon'ble Tribunal in O.A. 165/06 and by doing
so it has acted beyond the powers which is not vested upon him under
the Rules.

(iv) Action of the authorities in removing the applicant from service
in a very illegal and arbitrary manner and with malafide intention.

JURISDICTION OF THE TRIBUNAL
The applicant declares that the subject matter of the order against

which he wants redressal is within the jurisdiction of this Tribunal.

LIMITATION
The applicant further declares that the application is within the

limitation prescribed under section 21 of the Administrative Tribunals
Act, 1985.

FACTS OF THE CASE :

That, the applicant belongs to poor strata of the society and as the
meagre income of the family was not sufficient to sustain the family,
the applicant after passing his HSSLC examination if1 the year 1994,
the applicant gave up his studies and started looking for a job to support
his family.

N,
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That, thereafter, the applicant applied for various jobs and finally in the
year 2002, the applicant was appointed as a Substitute Emergency Peon
in the scale of Rs. 2550/- to Rs. 3200/- (RPS) on pay of Rs. 2550/-
w.e.f. 22.07.2002 vide General Manager (P), Maligaon letter No. E/
283/45 (E) dated 22.07.2002/01.08.02 on a temporary basis.

A copy of the appointment letter is annexed
herewith and marked as ANNEXURE - I.

That accordingly, the applicant joined duty as a Substitute Emergency
Peon and he was assigned/attached to Sri R.L. Meena, the then Deputy
Chief Engineer, (Co ord), Maligaon. Since the date of his joining service
the applicant had been performing his duties sincerely and to the best
of abilities and there had been no such occasion when any adverse
remark or otherwise was ever communicated to him and after completion
of 120 days service as a Substitute Emergency Peon, the applicant was
conferred Temporary Status.

‘That, after formation of Rangia as a new Division in the year 2003,
‘Shri R.L. Meena was transferred to Rangia as Senior Divisional Engineer

(Co ord), Rangia and the applicant continued to work with the new

* Deputy Chief Engineer (Co ord), Maligaon. However, in response to a

query from General Manager (P), Maligaon on the applicant's status,

Sri R.L. Meena by his letter No. W/Transfer/2003 dated 01.04.2003

requested the General Manager (P), Maligaon to transfer the applicant
to Rangia under him as his work was satisfactory and further certified
that the applicant's "service were satisfactory and he can be continued
further". :
A copy of the letter dated 1.4.03 is annexed
herewith and marked as ANNEXURE- I1.

That, thereafter, the applicant was transferred to Rangia and he resumed
his work with Sri R.L. Meena, Senior Divisional Engineer (Co ord),

Rangia with the same sincerity and devotion. On 27.01.2005 while

Conlai....4
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discharging his duties, the applicant suddenly fell sick and on consulting
the Railway doctor on the next day he was diagnosed to be suffering
from viral fever and accordingly he duly informed Sri R.L. Meena about
his sickness and further stated that he shall not be able to come to work

for few days.

That after resuming his duties on recovery, the applicant was shocked
and surprised to receive order dated 02.02.2005 issued by the
Respondent No. 4, whereby he was placed under suspension with
immediate effect pending contemplation of a disciplinary proceeding
and he was further directed not to leave the Head Quarter without
permission of the competent authority. The order further stated that

“the order regarding subsistence allowance will be issued separately.

A copy of the above order dated 02.02.2005
is annexure herewith and marked as
ANNEXURE - 1.

That the applicant then was served with the chargesheet issued under
memo No. W/87/DAR/RNY/W-8/815 dated 07.02.2005, whereby it
was alleged that the working of the applicant is casual, careless and
non- cooperative inspite of being instructed several times verbally to
improve his working and warned on 25.11.2004 vide this office letter
No. W/415/RNY/W/8 dated 25.11.2004 and over and above it was
alleged that he was unauthorisedly absenting himself since 02.02.2005,
which tantamourts to serious misconduct and violated Rule 3.1 (1) and
3.1 (IT) of Railway Service Conduct Rules, 1966.

The applicant states that as stated in the charge sheet he was never
served oral or written warning dated 25.11.04 and further he was placed
under suspension w.e.f2.2.05 and as such there can be no question of
remaining absent unauthorisedly from 2.2.05.

A copy of the chargesheet dated 07.02.2005
is annexed herewith and marked as
ANNEXURE-1V.

Cowntd.....5
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That thereafter the applicant submitted his written statement of defence

on 25.02.2005 denying the charges levelled against him and stated that

~ he has been discharging his duties sincerely and properly as instructed

by Madam/Sir 1.e. Mr. and Mrs. Meena.

A copy of the written statement dated
25.02.2005 is annexed herewith and marked
as ANNEXURE - V.

That, thereafter the applicant received order No. W/8 7T/DAR/RNY/W-
8 dated 01.03.2005 appointing Sri S. Bose ADEN/SPL/RNY as the
Enquiry Officer to inquire into the charges levelled against the applicant.

It will be relevant to mention here that the letter dated 01.03.2005
does not in anyway reflect as to whether the written statement filed by
the applicant was at all considered by the Disciplinary Authority before
remitting the case to the Enquiry Officer as required under the rules.
Then he received letter dated 22.03.05, whereby the Enquiry Officer

fixed 06.04.05 for hearing.

A copy of the above letter dated 01.03.2005
is annexed hierewith and marked as
ANNEXURE - VL.

That the applicant on 04.04.2005 submitted an application before the
Enquiry Officer stating that as per Rule ,9.(9)(21) (1v) of the Railway
Servants (Discipline and Appeal Rule), 1968, the disciplinary authority
has to consider his written statement and pass a reasoned order either

to hold an enquiry or to drop the charges for major penalty and impose

- aminor penalty or to drop the charges altogether being convinced with

the submissions and thereafter appoint the Enquiry Officer, if the
disciplinary authority decides to hold the enquiry. But in the case of

the applicant no such reason order was issued before appointment of

Contd....
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the Enquiry Officer and as such the holding of the enquiry would be
premature and without jurisdiction. Moreover the charges were vague,
indefinite and indistinct as no detail particular of casualness,
carelessness and non-co-operation have been furnished and as there
was 110 list of documents and witnesses relied upon by the respondents
was enclosed with the memorandum, there was no material before the
enquiry officer to sustain the charges levelled against the applicant and
moreover it was difficult for the applicant to defend himself in such a

situation.

11. That, thereafter, the Enquiry Officer did not gave any reply to the letter
dated 04.04.05 of the applicant and instead postponed the hearing which
was fixed on 06.04.05 and refixed the same on 03.06.05 by his letter
dated 20.05.05.

12, That, in the meantime, the applicant submitted an application dated
17.05.05 before the disciplinary authority stating that as his suspension
order dated 02.02.05 has elapsed with expiry of 90 days on 02.05.05
sifice the same has not been reviewed or extended as per rules and as
*such he may be allowed to resume duties. |
13. That, on 01.06.05 the applicant again received a letter from the Enquiry
Officer postponing the enquiry scheduled to be held on 03.06.05, due
to official work of the Enquiry Officer, to 09.06.05. The applicant
further states that after his suspension he was paid full salary for
February, 2005 and subsistence allowance for March, 2005 but since
April, 2005 he was not paid any subsistence allowance which is in
violation of F.R. 53.

14. That, thereafter, on 06.06.2005 the applicant submitted another

01.06.2005 feiterating that the disciplinary authority has not passed a

reasoned order before remitting the case to the inquiring authority and

Conld.....f
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was no material before the Enquiry Officer to enquire into the charges.

A copy of representation dated 6.6.05 is
annexed herewith and marked as
ANNEXURE -VI,

That, on 09.06.05, the applicant received another letter from the Enquiry
Officer completely ignoring the application dated 06.06.05 submitted
before the Enquiry Officer and fixed 15.06.05 for hearing stating that

on fhe nexf date then exparfp Anr\isien
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will be communicated to the higher authority for the next course of

That, since the disciplinary authority and the Enquiry Officer appeared

A proceeding in the above disciplin =
to be procecaing in tin€ apove aisc p ina 1y procec dulg with the OUJEUL

of bnnglng about the removal of the apphca t from service arbitrarily

nd with malafide intention, defying all rules and principles, the
apphcant on 13.06.2005 filed an appeal under Rule 18 of the Railway
Servant (D & A) Rules 1968 before Respondent nio 3 stating the above

facts and that he has not been paid his subsistence allowance and his

suspension is continuing without any order even after expiry of 90 dajy
p gW Y

That, thereafter the applicant received letter No. W/87/DAR/RNY/W-
8 dated 15.06.2005 from the Enquiry Officer asking the apnlicant to

(

attend the regular hearing of the Enquiry on 05.07.2005 and also
Q“ﬂGL l }\ Ae{"e“ e COI

uyy Lxuu LS

would be taken exparte. The Enquiry Officer further stated that the two

appeals dated 06.06.05 and 13.06.05 filed by the applicant had been

nsel, if desired or otherwise decision thereof

received and discussion on the same would be taken up on the regular
\earing.

A copy of the letter dated 15.06.05 is

(SGWMQ&M



(o

18.

19.

20.

21.

05.08.05 from the dlsmphnary authority whereby the order of his
i Ww.€

.£.05.08.05.

That, to the utter shock and surprise of the applicant he received order
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issued under Memo No. W/87/D R/RNY/W-8 dated 09.08.05 from

the d1sc1p11na1y authority 1.e. Respondent No. 4 on 24.08.05, removing
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It will be pertinent to mention here that before imposing the major

17111 nt ~f s 1 from service th reoinlinams o soider AT A 1n
puumhi”ieut O1 Ieinovai 1romi service tne dlelpu it autho 1t'_y did not

A copy of the order dated 09.08.05 is
annexed herewith and marked as
ANNEXURE - IX.

That, thereafter, the applicant on 21.9.05 submitted an appeal against
the order dated 9.8.05 under the rules before the Respondent No. 3
with the prayer for setting aside the order of removal being illegal and

arbitrary

A copy of the appeal dated 21.9.05 is
annexed herewith and marked as
ANNEXURE -X,

That the applicant begs to state that after ﬁlmg the appeal he was hopeful

that the appellate authority would look into tter and give a positive

the m
response to his appeal ut nothing happened for along time and being

e

P T T | annlia ant £:1~,3 ,“.:»
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agEiivvold, thC appiliivaiii

inal
Tribunal which was registered and numbered as O.A. No. 165/06.
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on 2.2.2005 and as such how could he be unauthbrisedly absent from
3.2.2005, as stated in the impugned order and therefore the finding of
the disciplinary authority was perverse. F urther, the Hon'ble Tribunal
gave a direction directing the Respondent No. 3 and any other competent
authority to dispose of the appeal dated 21.9.05 giving weightage to
the observation made by the Hon'ble Tribunal and pass a speaking order.

A copy of the order dated 30.6.06 is annexed
herewith and marked as ANNEXURE- XI.

22. That the applicant now received order No. W/8 7/DAR/RNY/W -8/680
“dated 23.8.06 from the office of Respondent No. 3 issued by the
Respondent No. 4, whereby he (i.e. Respondent No. 4) has rejected
the appeal filed by the applicant against the impugned order dated 9.8.05

in an illegal and arbitrary manner.
u)py of the order dated 23.8.06 is annexed
herewith and marked as ANNEXURE- X11.

23. Thaton receiving the order dated 23.8.06 (Annexure- XII) the applicant [
was shocked and surprised when he found that the Respondent No. 4 ‘

- has disposed of the appeal filed by the applicant instead of Respondent ~
No. 3 who is the appellate authority. The applicant states that as per
rules the Respondent No. 4 is the disciplinary authority and Respondént

No. 3 is the appellate authority. The applicant further states that the
authorities by this action has shown their vindictive attitude towards

the applicant in order to appoint some blue- -eyed person in his place.
Moreover, it is apparent from the order dated 23.8.06 that the
Respondeint No. 4 is 110t conversant with the rules of the Raiiways and

thus it proved the stand taken by the applicant during the disciplinary
proceeding that the proceeding was initiated arbitrarily, malafidely and
with bias intention. As such, the applicant is app1 oachmg this Hon'ble '

Tribunal or appropriate relief.

Contd.... 10 H
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GROUNDS FOR RELIEF WITH LEGAL PROVISIONS

illogical in as much as the punishment imposed is too harsh and grossly

disproportionate to the alleged offence and as such the same is liable

For that, the applicant was not afforded reasonable opportunity for

defending his

n the proceeding inspite of his raising the objection

case
that there is no list of relied upon documents and witnesses by which

For that, the disciplinary authorities had not furnished the applicant

- 2] L eXval | IAPVQUNIS. SN p JEO
Wll.l P llC E,uquu_y nep

of removal from service, which is mandatory as per the Rules and as
such the im ipugied order o

aside on this count alone.

For that, the applicant was charged with the offences alleged on a

=3

purely personal grudge and as such the action of the authorities i
proceeding on the basis of those charges and thereafter removing him

For that the applicant had asked for some reasonable clarifications
with regard to the proceeding in the interest of natural justice and since

no decision was taken on his clarification the Enquiry Officer should

Contd.....11
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‘ot have proceeded with the enquiry exparte without any decision being
taken on the clarification sought for by the applicant and as such the
impugned order is bad in law and is liable to be set aside. .

(vi1) For that the enquiry officer submitted his report which was not based
on any evidence on record but was based on surmises and conjectures
and as such the impugned order passed on.the basis of such report is
bad in law and liable to be set aside.

(viii)For that the impugned order.9.8.05 (Annexure- IX) passed by the

]

Respondent No. 4 is not a reasoned order and it does not reveal as to
how the disciplinary authority has come to the same conclusion with
that of the Enquiry Officer with regard to the alleged charge and as

such the same is bad in law and liable to be set aside.

(ix) For that the respondent authorities have disposed of the appeal dated
21.9.05 filed by the applicant without any independent application of
" mind and as such the appellate order is bad in law and liable to be

quabhcd aia sct as de

~(x) Forthat it will be apparent from the impugned order dt 9.8.05 (Annexure
-VII) that the disciplinary authority lias held that the applicant was
unauthorisedly absent from 3.2.05 whereas the applicant was placed
under suspension w.e.f. 2.2.05 and as such the impugned order is bad
in law and liable to be set aside on this ground alone.

(xi) For that, as per the Railway Servant (D & A) Rules, 1968, the

DQRA

Respondent No. 3 is the appeliate authority and the Respondent No. 4

by dlsposmg of the departmental appeal under the cover of the order
dated 30.6.06 in C.A. No. 165/06 is an usurpation upon the authority
of Respondent No. 3 which was not the intent of the order dated
30.6.06 in O.A. 165/06 and also not under the Rules and the impugned

order are liable to be set aside on this ground alore.
Contd.....12
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(xii) For that it is apparei]t from appellate order dated 23.8.06 that the

Respondent No. 4 has some personal grudge upon the applicant or is
acting under the influence of some other officer that he doesnot want
the higher authorities to know about the vindictive attitude shown to
the applicant during the proceeding and as such he took upon himself
the role of appellate authority to dispose of the appeal dehor the rules,
(whereas as per rule he is the disciplinary authority) inspite of order
dated 30.6.06 in O.A. 165/06 by this Hon'ble Tribunal. This action of
the authorities proves the allegation of vindictiveness, malafide and
arbitrary shown by the authorities particularly Respondent No. 4
towards the applicant all along the proceeding and as such the impugned
order and appellate order are liable to be quashed and set aside.

(xiii)For thatin any view of the matter the impugned order of removal from

service is bad in law and is liable to set aside.

DETAILS OF THE REMEDIES EXHAUSTED :

The applicant filed an appeal dated 21.9.05 before the appellate
authority (i.e. Respondent No. 3) challenging the impugned order of
removal from service and the same has been disposed of by the
Respondent No. 4 (who is not the appellate authority but disciplinary
authority).

MATTERS NOT PREVIOUSLY FILED OR PENDING WITH ANY
OTHER COURT:

The applicant further declares that he has not previously filed any
application, writ petition or suit regarding the matterin respect of which
this application has been made before any Court or any other authority
or any other Bench of the Tribunal nor any such application, writ

petition or suit is pending before any of them.

Contd.... 13
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8. PRAYER:
It1s, therefore, prayed that Your Lordships
would be pleased to admit this application,
call for the entire records. of the case, ask
the respondents to showcause as the why the
mpugned order dated 9.8.05 (Annexure-
IX) and order dated 23.8.06 (Annexure- XII)
shall not be quashed and set aside and after
perusing the causes shown, if any and
hearing the parties be pleased to quash and
set aside the order dated 9.8.05 (Annexure-
IX) and order dated 23.8.06 {Annexure- XII)
and/or pass any other order/orders as Your

Lordship may deem fit and proper.

And for this act of kindness the applicant as in duty bound shall ever |
pray. '

9.  INTERIM ORDER : DOESNOT ARISE

10. PARTICULARS OF THE POSTAL ORDER :

(a) 1P.0.No. KB 22307 dated 16(2-06...

(b) Date ofissue

(C) Issued by

11. LIST OF ENCLOSURES :

‘As stated in the Index

Contd..... Verification
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VERIFICATION

- I, SR1 KIRAN GAUR, son of Nagina Gaur, aged about 30 years,
resident of C/o Munna Prasad Rezak, Gate no. 1, Hillside Colony, Near

Kailash Apartment, Maligaon, Gu_wahati - 11, in the district Kamrup, Assam

do hereby verify that the statements made in paragraphs no.

1,351 O,,u/j,;?}f; 1/1/)(;/ 16312223 are true to my personal kﬁowledge and

those in paragraphs Q,‘Q)g;.;//gl 2371 D,O‘QOJQ_\&Q;? are believed to be

true on legal advice and that I have not suppressed any material fact.

Date : RU7- 12 .06 .
:VMW”QWM/

Place : G‘U(_,QQ)V\O&‘A : Signature of the applicant.
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N.F. RAILWAY C
Office of the ' . / :
\ Divisional Railway Manager. (Works ) :
. _ . Rangiya, N.F. Railway. . =
No : W/Transfer/2003 -~ Dt 01.04.03 « ;’

" To, | | {
General Manager(P) o : I
'NF. Railway. | - | R
Maligaon, Guwahati- 11 Rl

Sub :- Transfer Shri Kiran Gour Sub. E/Peon attached to R.L. ‘ l
Meena, Ex. DYCE/Co-Ord, now Sr. DEN/Co-Ord/Rangiya. i
Ref :- Your letter no. E/283/45 (E) loose dt: 22.07.02/01.08.02 1 .

‘ Rangiya is functional as new division since 01-04-2003. The undersigned -
resumed as SR. DEN/Co-Ordination of RNY division. Above mentioned Sub. E/Peon
Shni. Kiran Gour is working satisfactory. He is workmg with undersigned. There 18
provision of posts as well as a number of vacancies in this division. He will be adjusted i m
RNY division. The undersigned certified, “the services of substitute E/Peon 1§
satisfactory and he can be continue further”. ‘

- . . I
You are requested to transfer above-mentioned Sub.E/Peon to RNY div. /

(,

\ .
0‘.“‘63 - i .

(R.L.Meena ) , | N

S¢. DEN/Co-Ordination;

o7 C

Copy to : '

GM (Works) for information and necessary action please.

- DPO/RNY for information and necessary action please.
DFM/RNY for information and necessary action please.
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¥
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STANDARD FORM NO.1
. Standard From of Order of Suspension.
Rule 5(1) of the RS {(D&A) Rules, 1968.
Office of the f
Divl. Rly. Manager (W) ‘ |
, N. I". Rly, Rangiya. - !5
ORDER fL, 2/2/65. ;
Whereas di_scipljnairy procécdin y against ' = ‘
Shri _ M ahadne Ganh, oa.d. f%/-/)ccv v ]‘
(Nanic and designation of thLe Railway ' I
“:servant) is contemplated/Pending. .
Now, therefore, the undersigned (the authority competent to place .
the Railway servant under suspension in terms of the Schedule II and 1I
appended to RS (D&A) Rules, 1968 /an authority mentioned in proviso Lo
[Rule 4 of the RS(D&A) Rules, 1968, hereby places the powers conferred : ‘
by Rule 4/proviso (0" Rule 4 of l\’S(D&;_.A) Rules, 1968, hercby places- the S
said Shri «Kfu'lp‘k)b GO’LLS,, «'S%l»;E,/P«’-CW under suspension S
. wi_th.immediatc elfect/with eflfect from 0}1/_(};&/05 (ﬁ AQ . ;
: i . . i
: Al o b
It is IL;)N.I\(::'C(I ordered t,hfu; durin y the pcri(x.l this ortld‘_'z{'{_‘:s‘l;g“llé (
remain in force, the said Shri HKinamn: € vy Sonk f:’/f)con shall not -
_ . leave the headguarters without obtaining the previous permission of the
U competent aut';h‘’c‘)'rity(N\A : : ‘ ' .
. : " \ - / i
‘Signature # —531210% /l,
Designation __ ' .%{;p:e%.uﬂ IA R
-(Designation of the suspefidifigtadtidrity) . _ o
“Senior Divisionat Knylatet : C e . s
' PRl Dangiya :
Copy to: M. I Riy, ‘ : ;
shri__Kakhaan, & ehas, Sl 2P oo, | . S
(Name and designation of-the suspended Railway servant) . ') {
Order rq_géi“@ling subsistence allowance admissible to him during

the period suspension will issue separately.

" Author’s Comments :- 'While placing a Railway servant under
suspension there may be more than one case pending/contemplated
against him, and all or some of them might have weighed with the
competent authority ordering suspension. In such a case the Form
should he carcfully filled up-and if necessary, it may be suitable modifiad
so as to include all such cases and later deciding about the ’suspensi{)’n'
period. ‘ : -
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caroleos and non-coperativo. le haa been instructod vnrbally

several times to imnrove hic workings and warned On:?5/11/04"vﬁdo

et i L
e e e T 22 e R, Foy

he 1s being absenting unauthbrisedly since 2/2/05 (AN).‘hirh

P

_tantamounts to serious misconduct and violated, Hule 3. 1(1) and

3. 1(11) of Rly.service conduct Rule.1966.
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The workings of .Ami Kiran Gour, Sub E/I’eon 13 casual,« 0
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gﬂﬁutation of charges fr;ﬁéd'agaihst Sri'KirOh'GOUr; E/Pgon. |

Being as E/Peon Sri Kiron Goux could not carry out his ¢ :
duty properly, he could not maintain his. duties even- issued _
wdrning letter against Sri Gour vide this office letter NO. o F

W/415/RNY/W-8 dtd. 25-11~o4.

e e . y

Sri Kiron Gour negleted towards duty and violated serv1ce o
conduct rule- 1966 3.1 (i) and 3.1 (ii). - : : !

e | |
Sr. DEN/C/RNY
“N.F.Railway,

.

EECSNA S

égmfm




— T FRIUAIRIRIIN PPN

' l;, - .' . . Aii;
ANNexXURE 1Y

Date s 264002006,

10 #Y w

Pronm s -
Kiran Kumar Goun, oL, NG , .

E/Peon ' | ; ' Loy
gndq; Sr, DEN/Rny, - ‘ ~ | - g
To ' . ' I ' }

Sr. Divisionul Engineer(C) , - ' : - i
N.F, Rullwuy s Rangilya, @ : i

b subs- Reply of'atandudard fbrm‘ér suspension from duty | o ,
Q under Rule 5(I) enclossd with charge memorandgni ‘ : k
5 | No, W/B87/DAR/INY/W-8/816 N.F. Rly, BIY dt., 7-2405,

0900000 p0v0c000000e

Sir : -

- I huve been sorved with sbove sald memerandam under RS

(DCA) Rules 1968 proviso to Bule 4 of RS (DCA) Rules 1968 fn
1A=02~2005, - - | D

1 deny the charges frumed ugainst me I fuirther submit
that I huve never been Xam iInstructed to improve my worklngs,
4s I huve been performing my dutles properly under tho ingtruc-
tion of Madam irrespective of time or uny limit of hr's of :
performance of duty, '

!_ ' o I submit that I hgve. been «llegedly myde unsuthorisadly
S ubgent/gervice 02-02:05 f1legully, und the chakge is untruag
which does not warrunt me to be usgociuted with misconduct und
violutlion of Rule 3.1 (1) of Rly., service conduct Rule 10¢e T
submit thut I hyve been performing my duty with {ull responsibl.
131ty «nd devotion since I hyve been constdered for appaintpient
ug E/Peon, and hsve never been disobeyed the ordat' s of Lbatlh

Siry und Mudun,

Thus the suspension and SF(5) memorundim *ssued sgatpet
me s 1llegul you ure therefore, 1equested Lo kindly dnypr Line
charges ugainst me and rovoke ny dutlies. ‘

Thuanking you,

Yours fulthiulﬁy,

Zﬁﬁﬁ%ﬁmﬁax g2x40¢/"
g (Kirzn Goun) B/Peon '
A . ' for SroDLEN/(L) Runglyu,

NS S PR,
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NF RAILWAY
'\tandald torm No. 07

[‘smndard farm ar arder Relating ta Appmmmont of |nquny ()ﬂucor/llnmd of Inquiry
(Rule Mo. 9(2) of RS(D&A) Rule 1968} :

No.. //\)/Z //b/{r{///\/y)/w Q..

Railway ......

PlJLLU(‘leUL....&'\/\q C'I({CAY e

-ORDER

t

Wher“as an Inquiry under Rule (of the Railway Servants (Digcipline and Appeal) Ruley,
1264 15 heing held agamst § Shr ‘)'Qg 0.2\ &ty l_ (.07 . AND \VHI‘R!’/\}{
the undersiened considers thata erd of Inguinyfan’ nyw ry Qfficer should be .um')wl"{,}
to mquiry into the charge tmmcd ‘w.un‘t him, '

t
1

NOW THEREFORE, the undcrqmncd in oxercisg.of the powera contorrcd by sub-rulp
(2) of the sud l’ulu hereby .tppmm‘& Shri .. \q r?ﬂ/'r‘ /l > I\//‘,C/ f/(\N .m

Inquuy Uthwr ta Inquire wnto the charges agqinst tho said \‘»Im

/’(\_")p@ 66‘17.(1*( .E/ ACHPrct .
. ,Siguuture....:..........;:,,r.,\f,_m.?.‘ﬁvfm............,,

T Name oogge L Ay, fhar ,
. cn oy i ':g,',-_sq e
{l)mwnmfén%‘f tl’\B l)lr.,tpluu,“ mu?bmy
Copy tor . . S~ , .
i S‘""~-~’-(\’ﬁ-'-0-"ké‘-f-&-"“"a----'/9'*-'./Jm-,at.,;,,_,“,_,_.:“_M_”m

(Name and designation 'M" the Rarwlay sbrvent)

(i)  Shi.. Q )[)(Sﬁ //]})/ /V/QPL /\’/\4’).

(Namo nn(l dc\mmtmn of the tnquiry Otticdr) \
\ e
o \ l\)
I 4 AT oy
Signature .. \TTe e A, st

Scmm Div \vmm'\l ann”’f
l " I3
N. b iy, Hoawiva

oy T

———
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Date : 6.6.2005

- The Enquiry E;Ofﬁcerv L
D.EN/SPL/RNY. ’
N.F. Railway | | |

From : DR
Kiran Gour E/Peon of
Sr. DEN/Rangiya
N.F. Railway-

Sub: . With refercnce to your letter for D.AR,, enqurry to be held
on 9.6. 05

Sir,

| Please refer to my apphcatron dt 4.4.2005 whereunder I had submltted
that no order of the Disciplinary authority in term sofrule 9 (IX) (A) 1V) of RS (D
& A) rules (1968) has been paesed before remlttmg the case to the disciplinary
authority in absence of such an order no enquiry can be held. Secondly I had subrrnlted

that the languagc is vague mdcﬁmle and indistinct as no detailed partlculér s of

casualness carelessness and non cooperation have been furnished and that this éoupled

,Am@tuge; 7i \,\?\

with the ehargc memorandum demonstrates that therc is no material bcfore thc

B U

enquiry officer to enquire in lo in absence of any material to sustam the charge

framed how would youas enquiry officer hold the enquiry and how would | dcfcnd
my sclfand d[._,dlll%l what?

~ Mere allegauon is not prove of misconduct. Ignoring this vital and
relevent plea which is based on the rule and the principles of material justice cnshrmcd
in article 311(11) of the constltutron, you have been msrstmg on fixing dates pf
enquiry and submission of the hame’of defence counsel.

When | am not awaré of the full particulars of the charges, how my

' delulee counsel will under take a delenee on this del cctive charge mcmorandum.
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You arc 'lhc.rc't'dr'cgx‘équcslcd to'cd’ns"'idcr my submission as aforesaid
: and pass an order accordmgly betore fixing another date of: ‘enquiry.

1 may furthcr add that my suspcmlon has lapsed after.90 days by
operation of Govt of India’s 1mtructlon and I shall be highly prejudnced in defendmg

dmyself inthe _e.’@mry for non _payment of amount as subsistance allowance being paid

during suspension.
Thankmg you,

Yours faithfully

. ‘ . CT - Kiran Gour E/Peon
{i L Under Sr. DEN/RNY
¢f - . - NERalwy °

i
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1

Office of the
Divisional Railway Manager(W)

L 3 - Rangiya;
NO.W/87/DAR/RNY/W~8 - - . Datet— [\ ~06-05.
To, | i "

' !
Sri Kiran Gour, ’
“E/Peon;

Sub:~ Regular Hearing (R H ) for DAR Enquiry.

Refi~ This office L/NO;W/p7/DAR/RNY/W-8/1044
dtds 09:00,05. S

—-———-—.——.-—----«—.-——-—.—-«w»

it

In reference to above, yn
hearing (R.H. ) on 15-06~05 to th
to attend on above fixed programme. Any how, you are. again asked
to attend the said Enquiry on OJ~07—O5 at 10.00 hrs. at undereigned
chamber: By this time if you want §e depute any defence counsel

on behalf of you,; you may submit his consent letter:

' were asked to attend regular
2 undersigned. But you have failed

In this connection I would like to informed you that your
two (2) apealed dt: 06.06,05 & 13.06. 05 has been recievod by this
" office which would be discussed on the regular hearing.

_ In view of that it is to be mentioned that if you do not
attend the R.H. fixed on 05,07, O” then ex-parte. dec131on will be
taken and which will be senL to- Q A. for his final actlon please,

’1 Lo
. SENY \\\“ ‘
. (s, Bose )

Inquiry officer,
ADIEN/SPL/RNY

T
S
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N. F. RAILWAY ]
B _ ry
Olﬁce of the -
; - o ; DRM/W/RNY
NO: WBT/DAR/RNY/W-8 : . | Dalcdo7 08.05.
ORDER;: ' s

Ne
%_Qb

L

N - = , . ‘. . L &":W’Q.D “:—. ‘ Jnv. ' ) A-" N ‘)-

1. A major mcmomndum wis issued vide No W/87/DAR/RNY/W 8/815 dmcd 7.02.05
to Shri Kiron Gaur, E/Peon in scale Rs. 2550-3200/- as he could not calry ‘out his duty
propcrly and also could not maintained. his punctuallty/dcvotlon to duties, even issucd

© warning letter against Shri Gaur vide this office létter No. W/415/RNY/W 8 did.
25.11.04 advising him to be punctual, and to work properly. ‘
2. An inquity officer appoinled to enquire the fact and accordingly a report ‘has been

3. Shri Kiron Gaur, E/Peon was unauthorisedly absent w.e.f, 3.02.05 till dq(c which is

submitted by 1.0. witlhi the charges leveled against Shri Gaur. h

vcry much mcgulm ncplcgcncy of duties and misconduct of behaviour.
Bnch on the lcpmt of ] O the undelqtgncd has passed the followmg order:-

“I have gone lhrough the case lhoroughly
1 .
After ﬁndmg of I. O the fact that the chargeq framed against Shn Kiron Qaur, E/Pcon
is acknowlcdged that he was not care about his dutics, hence he neglected and mlmnnduucd
o the qupcuom mul vmlmcd service conduct mlc 1966 3.1 and 3.1(ii). .

Shri Klron Gaur, /I’con nsked to attend on P.H. & R.H. fixed on 9.06. 03, 15 6.05 &
5.07.05 and acknowledgement of the same is available at SN.42, but he had not attended on
hoth the -oceasions, only he has submitted appenls which nre self cxplunnlmy Since, the
delinquent has accepted mdnculy, the charges himself has been given a chancc to mend his

ways in the ])'19( monlhq ‘But undcrsngncd find that Shri Kiron Gaur, never, mcml his ways.

bo Shri Knon (mur is xcm()ved from luq service with immediate cffcut 1o mncet the
end of justice.” : :

Speaking order is enclosed. _ : . / '

- (R L, MEENA)
Sr. DEN/C/RNY

To, 4 , :
Shri Kiron Gaur, ]/Peon o
C/o-Shri Subananda Kumar, :
(Near GM Bungalow), lypc 1 Qtr,
P.0.- Maligaon, .
Guwahati-781 ()ll /\wum

. DFM/RNY.
. DPO/RNY.

i

2

3. FS/Section. : ‘ ' A .

4. ADEN/SPL/RNY. B ' ‘ \f\’\ - i
C ,

, wodi'ce. Ibd“mmf S %W

K Jﬁw:ws)n |

4 N7C{RN}{A
MM . A BCHWf L |.£. ‘ N

. | N N, £ Ry,
| FFF. Clenrec -

R

N
o
|
H

T

A

T e .

'."v 3

eun g e m—— am s

4h

— 3
oy

.

s



m@%ﬁ%‘m xvmﬁmm@‘#“ T

SPEAKING ORDER:-
[ have gone tliréugh the ca:sefthoroughl)(.
Enquiry officer v1de his I_‘, R at SN-51, confirmed the fact that the charges framed
against Shri Kiron Gaur, E/Peon was not attended on both the occasion of Prchminary and

Regular Hearing which was schcdulcd on 9.06.05, 15.06.05 & 5.07. 05 msplte of summoned f
him vide letters placed at SN-34, 40, 42 & 48. , , '

E.O. confirmed the fact that the charges agamst Shri Kiron Gaur, E/Peon as is C. O is !
not willing at all to facc on enqulry

Shri Kiron Gaur L/Pcon was umuthonsedly absent w.e.f. 3.02.05 to till datg which is

’ very much irregular, neglectmg atutude towards duties and minconduct of bchawour
, So, Shn Kiran Gaur, E/Pcon is hereby removed from his service with m]medlate
i cffect, i.c. 9.08.05 to mect the cnd

| L ‘ (R. L. MFENA)
| . o . LERIN (o DEN!@!RNY

Q[n l‘|,-, .(,') {l”-‘T

v : ‘ . : Senicr Uiviic - i

. . 'er
; ' : o v N. I, ‘l;l.‘g, .._:,)té'f.ya

s




s =3\ - ANNEXVRE - X, | ]

S To,. : o v : :
. ’} The D1v1s10na11{ai1'v§r":&j; Mémagef, o ; o o - uﬁ}&
N.F. Railway, Rangm Division | |
Rangia, -~ -
(Through Semor D1v181onal Engmee1 Co- Ordmauon Rangia )
Division, Rangia) - - _ | P l

IN THE MAITER OF : |
- 7 Anappealunder Rule18 of the Railway _— i
 Servants (D & P) Rules, 1968. N . Nt

- AND - .

IN THE MATTER OF :

Sri Kiran Gaur

Ermergency Peon

(Since removed from service)

S/o - Nagina Gaur,

C/ 0 - Sti Subananda Kutnar,

(Near GM Bungalow), Type - IQucu ler,

P.O. - Maligaon, Guw ahau 11 . _
o e Appellant |

-AND-
IN THE MATTEROF: | L
Order No. W/87/DAR/RNY/W-8 ok
dated 09.08.05 issued by the Senior B
Divisional Engineer (Co-or dmatlon) ;

' Rangiya Division, whereby the
appellant was imposed the major ;
penalty of removal froms ervice. ;

o 1
The appellant above named. - ‘
Contd..... B
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1.

That the appellant belongs to a very poor strata of the soc1ety -

and as the meagre income of the family was not sufficient to

sustain the family tie appellant, after passing his HSSLC -

examinationin the year 1994 the appe]lam gave up his studies
and statted loong ioz ajob to support his family.

That thereafter the appellant apphed for various jobs and fma]ly
in the year 2002, Ilm appellant was appointed as a Substitule
Emergency Peon ini the scale of Rs. 2550/~ to Re. 3200/- (RPS) ony
pay of Rs. 2550/ - w.e.f. 22.07.2002 vide General Manager dated
22.07.2002/01.08.02 on alemporaly basis.

; A.copy of the appointment letter is
annexed herewith and marked as

* ANNEXURE- 1.

That accordingly, the appellant joined duty as a Substitute
Emergency Peon and he was assigried to Sri R.L. Meena, the then
Deputy Chief Engineer, (Co ord), Maligaon. Since the date of his
joining service the appellant had been performing his duﬁes
sincerely and to the best of abilities and there had beenno such

‘occasion when any adverse remark or otherwise was éver
communicated to him and after completion of 120 days, service
~as a substitute E imergency Peon the appellant was conferred

temporary status.

That after formation of Rangia as a new Division in the year
2003 Shri R.L. Meena was transferred to Rangia as Senior
Division Engmem (Co ord) Rangia and the appellant continued
towork with tlie new Deputy Chief Engineer (Co ord), Maligaon.
However, in reponse to a query from General Manager (P),

Maligaon on the appellant's status, Sri R.L. Meena by his letter
No W/ Trausfer/2003 dated 01.04.2003 ' requesting the General
Manager (P), Maligaon toh ansfer the appollam to Rangia under
hirm as his work was sa Us[dclmy and further certified that the

appellant's "se1 vice were satmfaetoxy and he can be continued -

further. o o Contd....

- .
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3.

That thereafter, the appellant was transferred to Rangia and he

resumed his work with Sri R.L. Meena, Senior Divisional
Engineer (Co ond), Rangia with the same sincerity and devotion.
On 27.01.2005 while discharging his duties, the appellant
suddenly felt sick and on.consulting a Railway doctor on the next
day he was diagnosed to be suffering. from viral fever and

accordingly he duly informed Sii R.L. Meena abouthis sickness.

That after u?mming his dulies nflm his recovery the appellant
was shocked and surprised to receive order dated 02.02.2005
issued by the Senior Divisional Engineer (Co oxd) Rangia,
whereby hie was ptaced under slmpensmnv wnl]|\v_/4_mnccha\:(': effect
pending contemplation of a disciplinary proceeding, and he was

further directed not to leave the Head Quarter without

permission of the competant authority. The order further stated
that the order wgrmdmy subsistance allowance will be issued
separ ately

A copy of the above order da_tec%
*+02.02.2005 is annexure herewith and
marked as ANNEXURE - 11.

That the appellant then was served with the chargesheet iss}x‘_ied:
under memo No. W/87/DAR/RNY/W-8/815 dated 07.02.2005
whereby it was alleged that the working of the appellant is
casual, careless and non- cooperative inspite of being, ms'mlc\ed
several times verbally to improve his-working and warned on
25.11.2004 vide this office letter No. W/415/RNY /W/ 8§ dated
25.11.2005 and over and above it was alleged that he was
unauthorisedly absenting himself since 02.02.2005, whicl'i

tantamounts to serious misconduct and a violated Rule 3.1( I)
and 3.1(1I) of Railway Service Conduct Rules, 1966.

The appellant s?ta’t:es‘ that as stated in the charge sheet he
was never served oral or written warning dated 25.11.04.

-~ A copy of the chargsheet dated
- 07.02.2005 is annexed lfl,erewith anq
marked as ANNEXURE- 111,

Contd.....
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That thereafter the appellant subrrutted his written statement

of defence on 25.02.2005 denying the charges levelled against
himand stated that he has been discharging his duties pr operly

as msu ucted by Md(ld.lll/ Sir i.e. Mr. and Mrs. Meena

A'copy of the written statement dated
- 25.02.2005 is annexed herewith and
meuked as ANNE LXURL IV.

That ther eaflm the appellant received order No. W/87/DAR/
RNY/W-8 dated 01.03. 2005 happointing SriS. Bose ADEN/SPL/
RNY as the enquiry officer to enquire into the charges levelled
against the app eliant "

It will be 1e19va11t to mention here that the letter dated
01.03.2005 docs nolm fmywciy reflect as Lo whether the wr itten

‘statement filed by the appellant was at all considered by the

Disciplinary :Authority before remitting the case to the enquiry

officer as required under the rules. Then he received letter dated

22.03.05 whereby the Enquiry Officer fixed 06.04.05 for hearing,
AR ,

A copy of the above letter dafed

L 01, 03.2005 is annexed herewith- and -

marked as ANNE LXURL V.

Thatthe appe]lant on 04 04 2005 submitted an application before
the Enquiry Officer statmg that as per Rule 9.(9)(a) (iv) of the
Railway Servants (Dmc ipline and Appeal Rule), 1968, the

disciplinary authorityhas to consider his written statement and

pass a reasoned order mlhm to hold an enquiry or to drop the
charges for major penalty and inpose a minor penalty orto drop

‘thecharges altogether being convinced with the submissions and

thereafter appoint the Enquiry Officer, if the disciplinary
authority decided to hold the enquiry. but in the case of the

appellant no sudueaeoned order was issued before appointment .

of the anwry Officer and as such the holding of the enquiry
would be plemalw e and without jurisdiction. Moreover the

Contd.....
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charges were vague, indefinite and indistinct as no detai}
particularof ¢ (muahﬁ?‘rm,( arclessiess and non-c 0-operation Imvo s
been furnished and as there is no list of relied upon documents
and witnesses enclo«sed w1th the 111emorandum, there is ng , f
material before the enquiry officer to sustain the char ges levelled
against the appellant and also it will be dl(ﬁcnit for the appeﬂan(

Lo defend himnsell i in such a situation.

11." That thereafter the Enquiry Officer did not gave any reply to . |
the letter dated 04.04.05 of the appellant and instead postponed ' (
thie hearing which was fixed on 06.04.05 and refixed the same i
on 08.06.05 by his Jetter dated 20.05.05. S |

12. Thatin the meantime, thie appellant submitted an application
dated 17.05.05 before the disciplinary authority stating that as
his bmpemmn order dated 02.02.05 has elapsed with expiry of
90 days on (02.05.05 since the same has not been reviewed or
extended as pm rules and as such he may be allowed to resume -
duties. , . . ,='

/
/

13. Thaton 01.06.05 the appellant again received a letter from the
Enquiry Officer po'stpohihg the enquiry scheduled to be held on
03.06.05 due to official work of the Enquiry Officer to 09.06.05,

The appe]lauf further etafee that after his suspension he was paid -

full salary for Febr uary, 2005 and subsistence allowance for
M«m:ll, 2005 but since /\pul 2005 he has not been paid any
.submstence allowance whiclis in violation of F.R. 53, -

14. That therea;f&r on 06.06. 2005 the appellant submitted another
representation withreferrence to the letter of the Enquiry Officer
dated 01.06. 200J r ellemlmg that the disciplinary authority has
not passed a'reasoned or der before remitting the case to the
enquiry authority and since there is no list of relied upon
documents anid witnesses there is no material be{ore the Enquiry oo

Officer to onquu e into; the charges

N add

i

f
[
H
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15.

16.

17.

18.

19,

—32a7

, . 6 4
That on 09.06.05 the appellant received another letter from the

Enquiry C')H'i‘cer completely ignoring the application dated -
06.06.05 submitted be lore the Enquiry Officer and fixed 15.06{&95.

for hearing statirig, that if he does riot attend the hearing on the
next date then exparte decision will be communicated to the

1

higher authority for the next course of action.

That since the disciplinary authority and the Enquiry Officer
appeared to be pl‘gceécling inthe above diéciplinary proceeding
with the object of bringing about the removal of the appellqpt
lrom service defying afl rules and principles the appellant on

13.06.2005 filed an appeal under Rule 18 of the Railway Servant-

(D & A) Rules 1968 before Your Goodself stating the above fagts

and thathe has not been, paid his subsistance allowance and s

suspension is continuing without any order even after expiry pf

190 day from the date of sus pension.

That thereafter the appellant received letter No. W/87/ DAR/
RNY/W-8 dated 15.06.2005 from the Enquiry Officer asking the
appellant to attend the regular hearing of the Enquiry, opn
05.07.2005 and also to appointl'lis defence counsel, if desire;éi or
otherwise decision thereof would be taken exparte. The Enquiry

Officer further stated that the two appeals dated 06.06.05 anid‘ ‘

13.00.05 filed :b‘y the appellant had been received and d.iscu.ssioi;’

on the same would be taken up on the regular hearing.

A copy of the letter dated 15.06.05 is

annexed herewith and marked ap

ANNEXURE - VI.

Thatthe appellant received order No, W/87/DAR/RNY/W-8
dated 05.08.05 fromthe disciplinary authority whereby the Qrde?
of his suspension dated 02.02.05 was revoked w.e.f. 05,08.05.

Thatto the utter shock a.nd.‘surprise of the appellant he has now .
received order issued under Memo No. W/87/DAR/ RNY/W-8
dated 09.08.05 from the disciplinary ‘authority on 24.08.05

removing himfromservice with immediale effect. Contd.....
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It will be pertinent to mention here that b(\fom lmposluiJ
the major punishiment of removal from service the disciplinary
authority had nol furnished the appellant with the exparte
enquiry - epor i

e i o e e

Arcopy of the order dated 09.08.05 is
annexed herewith and marked ‘as
ANNEXURE - VIL. -~

Being highly aggrieved by the order of (
‘the disciplinary authority removing o
~himfrom service the appellant be gs {0
prefer this appeal amongst other on the
Iollowmg

G ROUN D S

(i) For that, the impugned order was passsed in a most arbitrary .
manner in gross violation of the procedure laid down fdr
imposing penalties and conducting the proceedings and aq such
the impugned or dm is bad in ]aw and is liable to be set aside.

(ii) For that even assuming, but not adinitting that the charges
levelled against the appellant are proper the action of the
authorities in imposing, the punishment of removal from service
is highly unreasonable and illogical in as much as the
punishinent imposed is grossly it is disproportionate to the

alleged offence and as such the same is liable to be quashed and
set aside.

(iii) For that, the appell ant was not afforded reasonable opp ortunity
for defending his case in the proceeding inspite of his raising
the obejction that there is no list of relied upon documents and
wittiess by which the charges are sought to be proved and as
such the unpugned order is liable to be quashed and set aside,’

Cd)td...!,
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(iv).

-8-
For that; the disciplinary authorities had not furnished the
appellant with the exparte Enquiry Report before i 1mposmg on
him the punishment of removal from service, which is
mandatary as per 1.he Rules and as such the impugned or der of

removal from serv1ce is hable to be set aside on this count alone

(vi)

For that, 111(\ appv]lanl was ¢ harged with the offences alleged on -
a purely personal grudge and as such the action of the authorities
in proceeding on the bas1s of those charges and therea{ter
removing him from service is bad in law and is liable to be set

aside.

For that the appellant had asked for some reasonable
clarifications with’ xega1d to be proceeding in the interest of
natural ]usnee and since no decision was taken on ]us
clarification the Enquiry Officer shouldnot have proceeded with.
the enquiry exparte without any decision being taken on the
clarification sought for by the appellant and as such the

impugned order is bad inlaw and is hable to be set aside.
¢

14
!
7

(vii) Forthatin: any view of dle matter the nnpugned order of r¢moyal

from ser vice is badi m law and is liable to set aside.

. - It is, therefore, prayed that Your
e 'Honour would be pleased to admit this
e appeal, call for the entire records of the

case and after perusal thereof set ag!de
the impugned order dated 09. 08?03

£ L(Armexure VII), received on 24. 08 05

| and direct that the appellant be

reinstated in service and pass any other
- order/'orders as Your Honour luay
- deem fitand proper

And for llus act of kmdness the appellant asin duty bound shall

ever pray.

" i dl D, .




()ngmal Apphcatlon No 16&) of 2006

Date at‘_Orden I‘hls the 30th day ofjune 20086.

The Hon'ble Sri K.V. -Saéhidanandanv, Vic’e-Chairman.

Sri Kiran Gaur

Emergency Peon |

(Since Removed from service)
S/o - Nagina Gaur’

S/o - Munna Prasad Rezak

Gate No. 1, Hillside Colony -

Near Kallash Apartment, Mal)gaon

Guwahati - 11.
Apphcant.

By Mr.G.K. Bhattacharyya,Sr Advocate, Mr. B Chowdhury,
Advocabe ]

- Versus- l o
- 1. The Unlon oflndla, o
Represented by the General Manager,
N.F. Railway, Mahgaon

"Guwahati - 11

- 2. General Manager (P), .
N.F. Railway, Mahgaon.

Guwahati-11. & = | .
Divisional Railway: Manager o ,”
N.F. Railway., Rangia Dwns;on, !
Rangia. N
Senior Divisional Eng"in'eer' (Co-ordination),
N.F. Railway, Rangla Dmsnon,
Raniga. '

Respondents

By Advocate Dr. ] L. barkar, Rallway Standing Counsel.

- ORDER (ORAL)
K.V. SACHIDANAI (V€

The Applu,ant who was suostltute emergency peon, stabed

that he: felt sick and could aot attend the otﬁce for duties for some

R e : A — i
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# days, for which he sht;mltted leave épplication The Respondents

initiated departmental proceedmg against the applicant and charge
sheet was lssued on 07 02 2005. One of the charges against him was N

that he was unau'hormedly absent trom 02.02 2005. The nrder dabed

02.02.2005 (annexure -1I) alqo speaks to the effect that the appllcant
was under suspensi:on’ from 02.02:2005 (A/N). This !s borne out in the
inputation  of charges also tﬁat ' the applicant was absent
unauthqrisedly from 02 02.2005. The Applica.nt stated thqg‘ no
reas‘onable,opportumty was given to him nor witnesses andv!‘lst of
documents were ‘furmshed before the mquxry Therefore, the
impugned order is arbiltrary and liable to be set aside.” The
Respondents smted in the order that the applicant did not perdgjpabe_
in the inquiry, therefore, ex parte inquiry was conducted and awarded
punishment of removmg from service. Aggneved by the said action of -
v the Respondents he has filed this appllcation seeking the following

i rehefs:-

“1t s, therefore prayed that Your Lordships would
be pleased to admit this a pplication, call for the

entire records of the case, ask the respéndents to - (
show cause as the why the impugned érder dated : :
9.8.05 (Annexure - 111) shall not be - quashed and set
aside and after perusing the causes shown, {f any .
and hearing the parties be pleased to quash, and set )
aside the order dated 9.8.05 (Annexure - III) ‘and/or

pass any other order/orders as Your Lordship may
' d(,em fit and proper.’

/\wam

\.((

C

2. Heard Mr B. Choudhiury, learned counsel for the

Applicant and Dr. jL Sarkar, learned sbandingAcounsel for the N |

Railways (w“ho was represented by Ms 'U. Das, learned couﬁsel_!.

3. Learned counsel for the l.pphcant submltbed ﬂlat the

findings of the lnqmry Officer, which was accepted by the Dlsmplmary
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from 03.02.2005 and thefefore,ihe was found guilty and rerﬁoved fro_m
servnce, is not correct smce the documents mdicate that the apphcant
was suspended from 02 02 .2005. Ihg__qngs_ﬂgn__xs_._hm_mmg_n

The

Respondents comm;Lmd a mlstake in havma that ﬁndina whlch ls

perverse, The Apphcant also hled appeal on 21.09.2005 agamst the
order of removal, whxch 1s yet Lo be dlsposed of. Learned counsel fqr
‘the apphcant submltbed that he will be saLished if a dlrechon Is glven
to the Respondemts to dxspose of the appeal dated 21.09. 2005 as
expeditiously “as poss‘x'ble_'jn;t:md pass approprlate order and

communicate the same to tllle:A’pplican k.

4. This (iour‘t ist also view that it will suffice ends of justice,
Therefore, the Ree_pondenét -N,O' 3 and any_o'l!her. competent‘authofig.l
shall dispose of the ap\peal da.bed 21.09.2005 filed by‘t_he-Aplplican:g
_ giving weightage to tl'o observahons mude above and pas$
speaking order and commumcutv the same to the applicant wnthm a

perlod of one month from’ the date of receipt of copy of this order

The applv‘ahon is dlsposed of as above at the edmlssmn :

o

stage itself. No order as to costs an ectii——
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. ANNeerfj

REGHSTERED -

Xl

o Office of the
v DRM/W/RNY
P Dated. 23 . 08.2006

/ Order against the appeal submitted bv Sn1 u’an Gaur, Emergency Peon_since
P removed from service. ! . :

i

- Fact of the Case:'- _

B
|

I. A major memorandum was " ‘issued vide NGRE /87/I)AR/RNY/W 8/815 dated. 7.02. 05 to '
Shri Kiron Gaur, /Pcon is scale of Rs. 2550- JZOOLas he cotild not cany out his duty properly
1

and also could not maintained his punctuality/devotifin to duties, even 1ssucq warning letter against
Shri Gaur vide this office Letter No. W/415/RNY/W-8 dated. 25.11.04 -advising him to be
punctual, and to work properly. ‘ Mi’ l A '

ll|l,

2. Ab inquiry officer appointed to_enquire the fact

accordingly a report has been submitted by
. O. with the charges leveled against Shei Gaur. JHii LA : '

3. Shri Gaur, F/Peon was unauthorisedly absent w. cq ,
negligency 0( dutics and misconduct of bch'\vmm' B

25

| Order agamst the al)DC‘ll as f(nwmdcd by Shn l(lron (3

i 3.02 ()5 ull date whlcl\ is vexy much mcgulal
it

w Pl

1. Proccdurc laid down for imposing penalhcs and usf {lucling procecdings has been followed in this !
case. Major memorandum was served to Shri Gaut vide Mcemo No. W/87T/DAR/RNY/W-8/815
dated. 07.02.05. Shri Gaur was asked to attend. }I?c hearings fixcd on 09.06.05, 15.00.05 and
05.07.05. The signature of Shri Gaur is availablgfion the letters issued for heann[, dates as an
acknowledgement his received of his letter but tic djldn t attend the hearings. - Hence, proceedings

was conducted as per the Jaw and sufficient oppoq(;mmcs was given, o lnm to put forward his
deflence. , , o

r /
g 2. Shri Gaur had been absenting himself very regular]ylwhlch is muncatwe of the fact that he was not '
’ fit for the duty entrusted to him as an emergcmy p fon. Hence removal ﬁom ‘the service is only
logical and 1easonablc “ Lo

,,-":7-—:——!

3. As brought out in Paia -1, sufficient oppmtumtlég
but he didn’t appear for lhc hearings on the given-|i
carclcssncss {owards duties. '-,iJ X

fras yvon to Shri Gayr for presentmg his case.
T hdl Ag,am emphéswes his negligence and

i . . I

iz

4. As Shri Kiron Gaur has never came for heanngq drithe the given dales, SO questlon of askmg, the e>1
A ———
. parte inquiry report by him from the disciplinary -m’{ jority docs Tot arise, -

N e e b

\,_._.:;;-—-“‘”'W | et w—rM
5. His absence from the service has been put on the! w« ord and Ihmc is no qucshon of any pcmonai
| _ grudge. L ':
. ’|. B ,
6. All opportunities for clm ifications have been given 1 B him but since Shri Gaur didn’t appear for the
hearings, no glanhmtum was sought by him. ‘ ' '
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/ "j Since the casc has been lonwm dcd for appcal anc] (hc Hon’ble Court has taken g view that the |
/¢ Competent Authority shall dispose of (he. appeal dated. 21.9.05 filled by the applicant giving weightage to ‘
- the observation made above and pass a speaking order 41_1(1_;,]meumcau. 2 the same to the applicant.

// SPARING ORDER -

5ol

I have gone: thlough the C'\qc and appcal llcn
been elaborated in above palas
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In view of thc abovc fact dlld anun y Ofﬁcer s ﬂ
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: [Anil Kumar] |
i 4 Sr. Divl. Enginger (Co.)

Ranglya Division, N F. Railway
e o Lol e
- To,- . D
- ShriKiron Gaur, E/Peon . R I f
*Clo-"Shri Subananda Kumat, o oo
(Near GM Bungalow), Type-I Qtr. N '
P.0.-Maligaon, , Co ;
~ ot ! {
Guwahati- 781 011, Assam. e 1 ! ~
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GUWAHATl ‘BENCH, iGUWAHATl
| Ccn ull’.ﬂl”‘a““’llb"l ‘
g9 JUN O.A. NO....32.5/2006
14 ',:T ..1;17.{‘1"\3' %
& Benel
L U““ e " Sri Kiran Gaur s

]
~ -VS- Q
U.O.l. & Others '

Written statement on behalf of the respondent No.-1, 2,3and 4.

3 B
The respondentno. 1,2, 3 and 4 MOST RESPECTE ULLY SHEWETH; 5 5 f«
(1) Thatrespondents have gone through the O.A. and understood the content E ,gj; 'i'i
thereof. ;E § z 5
(2) Thatin reply topara 5, 6 and 7 it is stated that the applicant did not submltm7 S vz
any authent:c certificate form any railway doctor or private doctor for reportlng , z |
sick. He was not available at Head Quarter (Rangia) and left Head Quarter without % é
permission of the competent authority. One registered letter had to be send to his fa r—vj J
home address as his where about were not known. He fails for many occasions on l; A 2; |
the dates though he was given number of opportunities being fully aware of the U,)\,; é
| inquiry dates. - :'S 67:
T

(3) Thatin reply to the statements made in para8to 15 itis stated that the inquiry !

has been conducted as per provisions of Discipline and Appeal rules, 68. The -

4
- chargesheet was framedwithin of 90 days of suspension. The applicant did not

attend before IO and the expert Inquiry Report was oubmntted by the 1.0. and the
apphcant was removed from service by order dated 9/8/05.

(4) Thatin reply to lhe statements made in para 16 to 23 of the O.A.itis stated

- thatthe Inquiry Officeri.e. 1.O. functions impartically. It is denied that the object was

to bring about the removal of the applicant (para 16). It is stated that the i inquiry
- reportwas never asked by the C.O. and it can be made available to the C.0.at any

time he desires. The procedural short coming of appeal belng disposed by

\_______,\



against the applicant has been proved and decision taken apcdrdingly.

.is in the interest of the Railway that such employees cannot continue ianainay '

Disciplinary authority can be set rightand is curable. The fact remains that Charges
: Ije was very casual and careless employee and left H.Q. without permission.

_His‘non cooperation'has also been well established during the conduct of inquiry on % '
3/6/05, 9/6/05 and 15/6/05 when he deliberately absented and did not face inquires. Q

Itis denied that there was intention to appoint other person in his place as alleged. it %
Service under the circumstances explained above.

(5) “Thatin the circumstances the O.A. deserve to be dismissed with cost.

Outeglig



VERIFICATION

venfy that statements made in para vk to A

belief and | have not suppressed any material factsp
WIS )
day of k., 2007 at

-AND 1 sign this verification on this ........... . day of ...ehrl..
. : )j KEW .
oae: 1467 , won e SIS
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