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' 21.12.06 The issue involved in this case
i applieation 5 ™1 _’;0.‘“‘ ! is that the applicant while he was
t;““(f.‘ r" ,f"f{\i'*",’? o g iser_ving as Superintending Engineer,
Ve KT A ‘3‘2-52—5'— V ‘ a.MES he was served with a show cause
Datsd AN BB ! notice for certain irregularities of
R | | : -overpayment on 19.11.2000. He has
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‘ff | SR Dy. M given a reply to the show cause on
: " ;30 11.2000. Charge sheet was served
— on the applicant vide order dated
D %fbh&s\z:'s‘;\:aoi:;m:"da  112.6.2002 and the penalty of censure

yhas been imposed . Review petition
filed by the applicant has alsc
31 MT, L\\‘p\a’@— - . ‘been re jected . Result of the DPC
= J/ﬁ:s .was published butthe result of the
applicant was kept in sealed cover.
A}_:;pliCant filed a representation '
to open the seal ®over and grant him
promotion with retrospective effect.
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Hence this application.

Heard Mr M.chanda,learned coun=
sel for the applicant and Mr M:U.
ahmed, learned@ Addl.C.G.S.C for the
respondents .
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) 11.6.07. Counasl for the respondents prays
’ o C for time to file written statement. Let it be
| TR - , . done. Post the matter on 12.7.07. ) )
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Vice-Chairman

109.2007 M. M. U. Ahmed, leamed Addl.
C.G.S.C. is granted four weeks time to file
reply statement. »

- No-wls Lilsd | Post on 10.10.2007. é\/
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10.10.2007 : “No Written Statement has been filed
| as yet in this 2006 matter. Call this matteron -
15.11.2007 awaitiﬁg reply from the
Respondents. .
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15.11.2007

No fteply has been filed as yet

despite several adjournments given to the .

Respondents in  this 2006  matter.

'Mr.M.U.Ahmed, learned Addl. Standing

counsel for the Union of India seeks an

adjournment for filing reply.

Call this matter(as a last oppertunity

to - the Respondem‘s) on 08.01.2008

expecting reply from the Respondents.

\/\_/“\

Send copies of this order to all the - -

Respondents in the addresses given in the

Original Application. 2}
mﬁim/ -

(M.R.Mohanty)

- Member (A} ‘Vice-Chairman

. .Mr "MU. Ahmed, learned Addl.

Standing Counsel for the Union of India,
undertakes to file the wrxtten statement
N MJnnge‘eﬁMay Jt-appears-a-—-
- copy of the said written statement has

~ already been supplied to. Mrs U, Dutta, :

learned Counsel appearing for the

Applicant.

. Call this matter on 31.01.2008,

awaiting rejoinder from the A.p-plicatit.

(Khushiram) (M. R. Mohanty} . .
Member (A) - Vice-Chairman

>
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31.01.2008

0.A. 313 of 06
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No rejoinder has yet been filed in

this case. Call this matter on 22ud

February, 2008 awaiting rejoinder from

the Applicant.

(Khushiram) :
Member{A) .

122.02.2008  Ms.

rejoinder

U Dutta learned counsel has filed

" on  behaif of the Applicant.

(M.R.Mohanty)
Vice-Chairman

,

-

' Mr.M.U.Ahmed, learned Addl Standing Counsel .

Lm

00.04.2008

appearing for the Respondents wants six weeks

time to get instructions in response to the |

rejoinder.

Call this matter on 09.04.2008.

-/

/!V’
(Khushiram) - -
" Member (A)

In this case written statement has

already been filed and rejoinder has also
"been filed. ' |

- - hearing.

_ nkm

(Khushiram)
Member{A)

Call this matter on 30.05.2008 for

(M.R. Mohanty)
Vice-Chairman
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30.5.2008 Division Bench matter. Hence adjourned

to be taken up on 30.06.2008 for hearing.

(Khushiram)
: : G Member (A)
/bb/

30.06,2008 " On the prayer of the learned Counsel
appearmg for the parties, call this matter
on 07.07.2008 for hearing Poefore the
Division Bench.
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- ¢ (M.R.Mohantyy |
.7, ’ S V:ce»Chaxrman
nkm |

07.07.08 On the prayer of Mr M.Chandé;
| learned counsel for the Applicant and

. also Mr = M.U.Ahmed, learned
AddlStanding counsel for the

‘Respondents, the case is adjourned to

25.08.2008.
anda ) (M R.Mohanty)

Memben(A} ' Vice-Chairman
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25.08.2008

- [\L
Heard Mr M. Chanda, learned
Counsel appearing for the Applicant, and
Mr M. Ahmed, learned Add)l. Standing
Counsel for the Union of India, in part.

In course of hearing, it appears the
Respondents must produce all connected
records o substantiate ‘that penalty of
censure was really warranted against the

Applicant.

Mr MU. Ahmed states that the
Officer from Vishakapatnam was to come
with all the records, but he failed to came’
because of the cancellation of the train. He

seeks an adjournment.

Accordingly further hearing of this

case stands adjourned to 20.08.2008.

(I’({u‘shiram} {M.R. Mohanty)
Member{A) Vice-Chairman
nkm - .
29.08.2008 On the prayer of learned counsel

appearing for both the parties, call this
matter on 2 September, 2008. Mr. M. U.
Ahmed, learned Addl. Standing Counsel
appearing for the Respondents department
agrees to allow inspection of the records to

Mr. M. Chanda, learned counsel for the

Applicant} in his presence, and in s
presence of the Officer of the Department
Call this matter on 2 September

2008, for hearing.

M ( (M.R.Mohanty)

Mcmbcr(A) ‘ - Vice-Chairman

-
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02.09.2008° - Heard Mr M. Chanda, learned

counsel for the Apphcant and Mr
M.U. Ahmed leamed AddL C G.S.C for

’the Respondents.- Heanng ‘concluded.

.
oA

Order reserved.

C; C‘W | %}Ai%ﬁ, ﬁshu() (MR Mohanty
;‘j"m‘. - '57 (he 4 v : Member(A) - Vice-Chairman

| o
Ccpy anyje !fd?;"'f ' 19.99;2008 Judgment pronounced lh open Court.
: ‘ ' ‘ Kept in separate sheets

iApplicaﬁon is
dismissed. No costs.

(M.R.Mohanty)
Vn*e Fhamznn
l
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CENTRAL ADMINISTRATIVE TRIBUNAL
GUWAHATI BENCH

0.A. No. 313 of 20086

Sri Mahesh Chandra Gupta

DATE OF DECISION: 19.09.2008

....................................................................................... Apphcant/s

Mr. M.Chanda

Union of India & Others

CORAM

~«Mr. M. U. Ahmed, Addl. C.G.S.C.

Advocate for the
Applicant/s,

...f.........Respondent/s

eeeeeeees Advocate for the
Respondents

THE HON'BLE MR. MANVORANJAN MOHANTY, VICE CHAIRMAN
THE HON'BLE MR. KHUSHIRAM, ADMINISTRATIVE MEMBER

1. Whether reporters of local newspapers may be allowed to Ye\g/N(

see the Judgment?

v
2. Whether to be referred to -the Reporter or not? Yes/Ne”

; v
3. Whether their Lordships wish to see the fair copy

of the Judgment?

Yes/No~

Py
: !

fman/ Member(A)
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CENTRAL ADMINISTRATIVE TRIBUNAL
GUWAHATI BENCH

Original Application No. 313 of 2006

Date of Order: This, the 19th Day of September, 2008
HON’'BLE SHRI MANORANJAN MOHANTY, VICE CHAIRMAN

HON'BLE SHRI KHUSHIRAM, ADMINISTRATIVE MEMBER

Sri Mahesh Chandra Gupta

S/o Shri Shanti Swarup Gupta
Working as Director

O/o Chief Engineer (AF), Shillong
Elephant Falls Camp

P.O: Nonglyer

Upper Shillong

Shillong-793 009.

... Applicant.

By Advocates: Mr.M.Chanda, Mr. G. N. Chakraborty, Mrs.U.Dutta & Mr.
S. Nath.

- Versus -

1. The Union of India
Represented by the Secretary
to the Government of India
Ministry of Defence, South Block
New Delhi— 110 001.

2. Engineer-in-Chief
Army Headquarters
DHQ Post, Kashmir House
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New Delhi—110011.
3. Chief Engineer (AF), Shillong
Elephant Falls Camp P.O: Nonglyer
Upper Shillong
Shillong - 793 009.
... Respondents,

By Advocates: Mr. M.U.Ahmed, Addl. C.G.S.C.

ORDER
19.09.2008

MANORANJAN MOHANTY, (V.C.):

Facts of this case (as appears from the Original Application,
Written Statement of the Respondents; Rejoinder & Additional Rejoinder of

the Applicant and Replies filed by the Respondents) are as under: -

1. Applicant was functioning as Assistant Garrison Engineer (AGE
for short) at G.E.[P) No.1 Naval Air Station, Arakonam. He worked as
AGE B/R Ill in the Construction of Runway and dallied works from
October 1988 to April 1992. On 12.10.1988, a contract (with M/s.
Atlanta Constructions Co. (I} Pvt. Ltd.) for construction of runway and
alied works was accepted by ’rhe Respondent Department.

Between 15.10.1991 to 02.03.1992, Running Account Receipt {RARs

for short) Nos.59 to 63 were prepared by Contractor and submitted |
T
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to depor’rmen’r. On‘ 29.10.1991, the quonﬁty of boulders was
physically checked by a BOO (Board of Officers) detained by CWE
(NAS), Arakonam and certified that quantity of boulders paid in 59™
RAR was available on ground. On 20.03.1992, the Chief Engineer of
Southern Command constituted a Technical Court of Inquiry for the
purpose of conducting inquiry regarding irrégulori’ries occurred prior
to 59 RAR and on .16.04.1992, a Board of Officers (BOO) was detailed
by Chief Engineer of Madras Zone to prepare the inventory of
completed and incomplete works executed by the Contractor.
According 1(5 this report, the quantity of boulders available on
ground was shown as per 63d RAR. On 20.05.1992, the Applicant
handed over the charge (of AGE B/R/Ill under GE (P) No.1 Naval Air
Station, Arakonam) to Sri S.K.Mishra; who never pointed out any
shortage in quantity of boulders. On 15.08.1992, the Applicant was
awarded Flag Officer Commanding (in Chief’s Commendation) for
the same work and the same was signed by V.S. Shekhawat, Vice
AdmiroI,AFIog Officer Commanding in Chief. Staff Court of Inquiry
was asked (during 1997) by FOC-n-C (V) to investigate the
circumstances under which certain imegularities in execution of
contract were noticed (which resulted in over payment to M/s.

Atlanta  Construction (P} Ltd under contract agreement

. =
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No.CEMZ/ARK/07 of 88-89) and during November, 1997, G.E.
Maintenance, Arakoram recovered the over payment from final bill

of the Contractor.

2. On 19.11.2000, a show cause notice was issued to the
Applicant to explain as to why a disciplinary action should not.be
taken against him. It is alleged in the said notice that Applicant, while
serving as AGE at G.E. (P) No.INAS/Arakkonam, it was found by the

Board of Inquiry that:-

(a)  While making payments in Running Account
Receipt (for short RARs) i.e. 7th, 13th, 14th, 33rd, 40th, 54th,
56t and 58th that Applicant did not physically verified or
checked the contractor's material lying at site and thus
allowed over payment on boulder incorre_c’rly and over
assessed on lorry load basis and thus failed in his dl,ujies

as Engineer-in-charge.

(b)  Applicant prepared incorrect RAR from 59t to 63rd
certifying that quantities of boulders lying at site correct

without any documentation and improper application

of rates for the white boulders MW
: oD



(c) The rates for blue boulders and white boulders
were Rs.95/- and Rs.52.40 per cubic meters respectively
whereas Applicant as Engineer-in-charge had made
improper application of rates and paid at a uniform rate
of Rs.95/- cubic meter even for white boulders, resulting

in over payment.,

(d) There was wide difference in the quantities
mentioned in the cancellation board, tendered
quantities of risk and cost, court commissioner report and
quantities handed over to BRTF. This situation risen and is
attributed to the fact that right from arrival of boulder,
no proper arrangement, orgoniioﬁon and records

existed for the boulder received at dumping site.

3. On 30.11.2000, the Applicant submitted reply to the above said
show cause noftice denying the charges. It was stated by the
Applicant, in his feply, that he worked as AGE B/R Il and all the RARs
referred in para 2 (a), quantity of stone boulders were verified by

AGE B/R Il and not by him. It was, however, agreed by the Applicant

that 339 RAR was prepared by him at a point of time when AGE B/R I




was on leave. As such he cannot be held responsible for the lapse, if
any, of others. It was also stated by the Applicant ‘Thoi he was
assigned the duty for accounting of boulders from RAR 59 to 63;
when Shri Srinivasan was posted out and no over payment was

resulted against 59 to 63 RAR.

4, On 03.01.2001, the Applicant was charge-sheeted (herein after

described as 15t charge-sheet) and on 10.07.2001, the Applicant

submitted a representation (addressed to the Respondent No.l)
stating therein that after submission of show cause reply on the
allegation of over payment, the écse was not processed even after
a long lapse and requested for expeditious decision on the matter
from the end of the authority; as he will be in promotion zone for the

post of Superintending Engineer and delay will affect his career.

5. On 12.06.2002, another memorandum of charge sheet

(hereinafter described as 2nd _charge-sheet) was issued to the
Applicant proposing to take action under Rule 16of the CCS (CCA)

Rules.

In Article-I it was alleged that Applicant prepared incorrect

RAR Nos.7, 13, 14, 33, 40, 43, 54, 56 and 58 and while dw




material lying at site was certified without any physical ground

check.

in Article 1I it was alleged that Applicant failed to perform his
duty in that he‘prepored incorrect RARs from 59t to 639 RAR and
certifying the quantities of boulders lying at site as correct without
any proper documentation and improper application of rates for the

white boulders lying at site.

It was charged that by the above act, Applicant failed to
maintain devotion of duty, and thus contravened Rule 3(1) (i) of CCS

(Conduct) Rules, 1964.

On 24/31.10.2002, the Applicant submitted a detailed reply

denying these charges.

6. On 23.07.2003, the result of DPC was published (where, the

findings of the DPC in respect of the Applicant was kept under
n

sealed cover) ond)A'rhe basis of the said DPC, his immediate juniors

were promoted subsequently to the cadre of Superintending
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7. On 22.09.2003, the Applicant was, again, charge-sheeted

(hereinafter described as 319 charge-sheet).

8. On 07.02.2004, the Applicant was exonerated from 18t charge-

sheet dated 03.01.2001.

9. On 19.11.2004, the Government of India (Ministry of Defence)
vide order dated 19.11.2004, imposed penalty of Censure upon the
Applicant on the alleged ground of incorrect preparation of RAR
(from 59t to 639 RAR) without proper documenfofidn/transporen’r
accounting of boulders and for releasing payments wifhout

conducting any physical ground check.

10. Itis the case of the Applicant that nothing was stated about
the allegation of overpayment (in the order of penalty); which was
the basic ground for initiation of the disciplinary proceeding through
Article of Charge No. I & II. It is also stated that prior to imposition of
penalty under Rule 16 of CCS (CCA) Rules 1965, the Disciplinary
Authority was to apply its mind to all the facts ond' circumstances
after receiving the representation dated 24/31.10.2002 submitted by

the Applicant against the charge-sheet dated 12.06.2002 and to

form a definite opinion as to whether an enquiry is necew:r/
: | ()



and in case, the authorities decide not to hold an inquiry, it should
say so in writing by giving reasons; but in the instant case of the
Applicant, the disciplinary authority hds never furnished such reasons
to the Applicant before imposiﬁonr of penalty of Censure under Order
dated 19.11.2004. It has been alleged that without any evidence.in
support of the charges, the Respondents most arbitrarily issued the
impugned penalty order dated 19.11.2004, which is contrary to the

orovision of Rule 16 of the CCS (CCA) Rule.

11.  On 30.12.2004, the Applicant preferred a review petition
praying for review of the penalty of Censure imposed on him. In his
review petition (with lots of new grounds, facts, figures and quoting
the relevant rules of MES) the Applicant stated that neither a single
boulder had been received at site as can be verified from material
register nor any fresh payment was released on account of boulder
in any of RAR from 59th to 63rd by him for which he has been imposed

penalty.

12.  During 8 & 20™ April, 2005, there were DPC for the year 2005-

2006.
D
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13.  On 06.12.2005, the 'Applicont submitted a detailed
representation to the Respondent No.2 requesting him for opening of
the sealed cover (adopted by the DPC) and requested ’rd grant him
promotion with all financial benefits with retrospective effect; since

Censure is no bar-for promotion.

14.  On 27.12.2005, the Applicant was exonerated from 39 charge-

sheet dated 22.09.2003.

15.  On 27.12.2005, the Applicant submitted another review
application stating that there was no over payment upto 63@ RAR.
Non overpayment shows that RARs were prepared correctly with
proper documentation and physical check of boulders at site. The
materials (boulders) were lost after the 639 RAR; when he left the
station. It was also stated by the Applicant that the punishment (after
15 years of the incident) affecting him as a major penalty, since he

was not promoted due to the punishment.

16. On 25.03.2006, the Headquarter-CE of Southern Command

forwarded comments (on the above said review vpeﬁﬁon) to E-in-C's

Branch; in which CWE agreed to the contention of the Applicant
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{advanced in review petition) and the same was further agreed by

the Chief Engineer.

17. On 18.08.2006, the Respondents rejected the review petition
filed by the Applicant. It is alleged that without appreciating the

grounds raised by the Applicant and upheld the penalty of Censure.

18. Thereafter, only on 16.11.2006, the Applicant was granted
promotion to the cadre of Superintending Engineer in the
Department of Military Engineer Services and he is presently working

as Director in the Office of the Chief Engineer (Air Force) at Shillong.

[B] At the hearing, Mr.M.Chanda, learned counsel appearing for

the raised the following contentions;-

(a) 14 years delay has caused serious prejudice in issuing charge

sheet since the alleged incident related to the period 1988-1992.

(b) It is evident from the para 35 and 36 of Technical Court of
Inquiry that the Applicant is held responsible for over payment in
respect of 52nd RAR whereas 52nd RAR was paid by Sri S.D.K. Misra as

Engineer-in-charge not by the Applicant but penalty was imposed

for laxity in documentation whereas the Technical Court of Inquiry
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held responsible Mr. V.O. Srinivasan, AGE B/R in para 36 of the report
of the Technical Court of Inquiry. But the Disciplinary Authority
imposed the penalty of Censure upon the Applicant on the alleged
ground of laxity in documentation. As such, there is an error
apparent on the decision making process while imposing penalty by

the Disciplinary Authority.

(c) Witness in Staff Court of Inquiry has also agreed that the
boulders on ground were lying in such a manner that it was not
possible .To méosure_ the exact quantity. Mr. Srinovosdn, AGE, B/R Il
was responsible to create such situation as the Applicant was given
his responsibility from 59t RAR, Applicant while paying 59" RAR had
assessed the quantity of boulders to the extent possible which was

further verified by the BOO detailed by CWE and found correct.

(d) No detail enquiry procedure was followed even after
repeated categorical denial of charges by the Applicant. [Applicant

side relied upon the case reported in (2005) 3 ATJ 487 CAT (Bombay

Bench) between Shri G.S.Rathore vs. U.O.l & Ors.]
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(e) Charge not specific, definite or distinct since there is no

indication of amount of over payment as dalleged in the

memorandum of charge-sheet dated 12.06.2002.

() None of the grounds raised by the Applicant in his written
statement dated 24/31.10.2002 was considered by the Disciplinary
Authority while passing the impugned order of penalty dated

19.11.2004.

(g) On a mere reading of the impugned order of penalty dated
19.11.2004, it is evident that there is no findings recorded by the
Disciplinary Authority while imposing the impugned penalty.
Moreover, there is no discussion of evidence as required under the
rules. [Applicant side relied upon the case reported in (2002) 10 SCC

351 State of Bihar & Ors. vs. Laxmi Shankar Prasad.]

(h) Impugned order of penalty was vague, non-speaking and

crypftic.

(i) There were no findings of Disciplinary Authority against the

basic charge of alleged over payment as evident from the

impugned order of penalty dated 19.11.2004. .
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(i) It appears from the document annexed with the written
statement of the Respohdents that the CWE has agreed upon with
the contention of the -Applicon’f advanced in review petition, which
was further dgreed by the Chief Engineer so far the Article No. | is
concerned, whereas penalty has been issued deliberately ignoring

those findings of CWE and rejected the review arbitrarily.

(k)  Penalty of Censure imposed upon the Applicant vide
impugned order dated 19.11.2004 is not sustainable in view of the
fact that there is no findings of alleged over payment as contended

in the Article of Charges.

(1) Review petition preferred by the Applicant with lots of new
grounds, figures, facts and also quoting relevant rules was rejected
mechanically following the corhmen’rs of Zonal Chief Engineer by the
Command Chief Engineer without application of mind
independently and also without following the relevant procedure of

law. [Applicdnf relied upon the case reported in (2006) 2 SC SLJ 21

'Narinder Mohan Arya vs. United India Insurance Co. Lid.]

(m) The CVC inits 1st stage of advice vide letter dated 24.05.2002

advised to make recovery of adlleged over payment. How%
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Disciplinary Proceeding Rule ‘16 of the CCS {CCA) Rules 1965 while
imposing penalty differed with 1st stage of CVC advice but 2nd stage
advice was not supplied to the Applicant or it appears that 2nd stage
advice WOs not obtained from the CVC which is mandatory in

nature.

(n) It is a case of no evidence as evident from the impugned
order of penalty dated 19.11.2004 where there is no discussion of

evidence.

(0) Penalty of Censure imposed upon the Applicant vide

imouqned order dated 19.11.2004 cannot stand on the way of

granting_promotion to the Applicant at least from the date of his

juniors, by opening sealed cover, but findings of the DPC held on
03.11.2004 kept in sealed cover whereas penalty of Censure
deliberately delayed by the Disciplinary Authority and imposed on

19.11.2004.

(p) Alleged incident of over payment, incorrect preparation of
RAR etc. relating to the year 1988-1992 whereas Technical Court of

Inquiry held in the year 1992 and Staff Court of Inquiry held in the

year 1997 but the show cause notice was issued for the ﬁrM/f
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the year 2000. Thereafter, charge-sheet was issued on 12.06.2002 and
penalty was imposed after lapse of 2 years i.e. on 19.1].2004.
Thereafter review petition was preferred by the Applicant on
30.12.2004 and 27.12.2005 but the same was rejected on 18.08.2006.
Therefore, there was altogether lapse of about 4 years in confirming
the impugned penalty of Censure. Such laches and delay in
imposing the penalty in total violation of CVC guideline has caused
serious prejudice to the promotion of the Applicant in the cadre of
Superintending Engineer and it is going to cause prejudice for his
posting in the Executive tenure and his future promotional prospect.
[Applicant relied on the cases reported in (2005) 6 SCC 636
(P.V.Mohadevan-Vs-M.D.T.N. Housing Board) and (2006) 2 SC SLJ 15

(M.V. Bijlani-Vs-U.0.I&Ors.]

(q) Disciplinary Proceeding was initiated on 12.06.2002 when the
Applicant was due for promoﬁon\’ro the grade of Superintending
Engineer with a malafide intention to deny promoﬁon to the
Applicant in the cadre of Superintending Engineer on the alleged
ground of pendency of a Disciplinary Proceeding. [Applicant relied

on the case reported in (1990) Sup SCC 738 Bani Singh-Vs-State of
el @

MP ]
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(r) Applicant was awarded Flag Officer Commanding in Chief's
commendation for the same work which was signed by V.S.
Shekhawat, Flog Officer Commanding in Chief on 15t August 1992.
As such, Applicant cannot be held negligent to the work and

penalty of Censure is not sustainable in the eye of law.

(s) Penalty of Censure that was imposed by the Disciplinary
Authority not in conformity with the list of documents relied upon by
the Disciplinary Authority in Annexure-ll of the memorandum of
charge-sheet dated 12.06.2002. Moreover, grounds relied upon by
the Disciplinary Authority without discussion of evidence are contrary

to the records/documents relied upon by the Disciplinary Authority.

(1) The penalty of Censure imposed upon the Applicant for laxity
in document for which Shri V.O Srinivasan was held responsible by
the Technical Court of Inquiry. (Para 35 and 36 of the report of
Technical Court of Inquiry, quoted in the Rejoinder submitted by the

Applicant). As such, penalty is liable to be set aside and quoshed.

(u)  Applicant handed over the charges on 20.05.1992, as such

after lapse of 14 years Respondents were not entitled to initiate a

Disciplinary Proceeding under Rule 16 of CCS (CCA) Rules 1965 and
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accordingly penalty of Censure is also not sustainable in the eyes of

law.

(v) All the alleged RARs have been prepared by the concerned
contractor in ’rérms of para 468 of MES Regulations, as such

allegation of preparation of incorrect RAR is contrary to the records.

(w)  The charges of improper application of rates also not available
in the order of penalty dated 19.11.2004 issued by the Disciplinary

Authority hence penalty is not sustainable.

(x)  No consultation was made with the UPSC before imposition of

penalty as required under the Rules.

{y) Articles of Charges are not specified for which, penalty of

Censure is imposed.

() Impugned order of penalty has been issued without assigning
any valid reasons and the penalty order is not in conformity with the

ollégotion broughf ogoinsf the Applicant in memorandum of

charge-sheet dated 12.06.2002.
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[C] Mr.M.U.Ahmed, leamed Addl. Standing counsel representing

the Respondents, argued that not only penalty proceedings were initiated
against the Applicant; but he was given chances to properly represent his
case and, on consideration of the entire matter, the Applicant was |
exonerated in 2 cases and was just “Censured” in one case; and that had
there been malafides in initiating the proceeding with an intent only to
"rhro’r’rle his promotions, then the Applicant would not have been
exonerated even in 2 proceedings and just “Censured” in one. He pointed
out, at the hearing that the Applicant has not only been granted
promotion on 16.11.2006 but his promotion (of November 2006) has been
antedated to August 2005 i.e. to a date when his juniors got promotions
superseding him. He pointed out that there were no delay in initiating
proceeding and that no prejudice having been caused for delay, if any,
the lowest punishment of "Censure” cannot be disturbed. With these

submissions, Mr. M.U.Ahmed prayed to dismiss this case.

[D] Facing with the above counter argument, Mr. M. Chanda,

learned counsel appearing for the Applicant, pressed vehemently that ‘as.
penalty of “Censure” is not to stand on the way of grant of promotion’, the

views of the DPC, kept in sealed cover, ought to have been opened (by

the Respondents) to grant him (Applicant) promotion in ’rermsof%>
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recommendation of the DPC. In order to substantiate his said stand, Mr.
Chanda relied upon the case of A.Verma Reddy vs. Controller Gen. of
Defence Accounts [reported in 2002 (1)ATJ 342]; relevant portion of which

Judgment of Andhra Pradesh High Court reads as under:-

“...the_question that arises for consideration is whether
the penalty of 'censure’ imposed on the petitioner could
be valid and good ground to deny promotion to the
petitioner only on that count. We are of the considered
opinion that the punishment of ‘censure’ imposed on
the petitioner, by the proceedings of the 39 respondent
dated 27.11.1997, itself can not be valid and justifiable
leqgal ground of overlooking the seniority of the petitioner
in_ the matter of promotion. The Kerala High Court, in S.
Mukandan Menon v. State of Kerala, 1970 Lab. IC 897
(Vol.3), dealing with the question whether punishment of
‘censure’ by itself can be valid ground for overlooking
the seniority in matters relating to promotion ,held-

“.....All that has been made out in this case
is that a punishment of censure has been
awarded to the petitioner by the District Collector,
Trichur by his order dated 21.5.1965. The fact that
there has been such an order is not denied. But
censure by itself is not a ground for overlooking
seniority _in_the matter of promotion; and the
Government have no case that the petitioner was
denied promotion on the several occasions when
his juniors were promoted on account of the
above punishment. In fact respondents 3 to 14
were promoted several months before the said
punishment was awarded....”

We are in respectful agreement with the above view.”
(emphasis supplied)




21 N

Applicant's Advocate also relied upon an order dated
18.06.2004 of Ernakulam Bench of this Tribunal (reported in 7.2005 Swamy’s
News) rendered in O.A. No.203 of 2002 (between A.N.Mohanam vs. Union

of India & Ors.); in which a view was taken that “penalty of ‘Censure’ is not

a bar for promotion”. As it appears, Hon'ble High Court of Kerala approved

the said view of CAT.

But we are fortified by the Judgment of the Apex Court
rendered in the said case of Union of India & Ors. vs. A.N.Mohanan
[reported in (2007)5 SCC 425]; in which Judgment (delivered by Dr. Justice

Arijit Pasayat) it was held as under:-

“11.  Awarding of censure, therefore, is a blameworthy
factor. A bare reading of Para 3.1 as noted above
makes the position clear that where any penalty has
been imposed the findings of the sealed cover are not
to be acted upon and the case for promotion may be
considered by the next DPC in the normal course.

12. Having regard to the penalty imposed on him,
undisputed the respondent has been given promotion
with effect from 26-11-2001. His claim for promotion with
effect from 1-11-1999 was clearly unacceptable and,
therefore, the CAT and the High Court were not justified
in holding that he was entitled to be promoted with
effect from 1-11-1999. The order of the High Court
affirming the view taken by the CAT cannot be sustained

and is, therefore, s%



/bb/

E. In the aforesaid view of the matter, the Applicant (despite the
penalty of Censure) having got promo’rioh retrospectively from the date of
promotion of his juniors, there remains nothing more to be decided in this
case. Question of delay etc., as raised by the Applicant, is not sustainable in
the facts of this case. The Respon‘den’r Department, through various sources,
verified‘ the matter before charge-sheeting the Applicant departmentally,
and, as such, there were no undue delay. No prejudice for such delay has
been pointed out. This Tribunal not being an Appellate Authority, there is no
scope to reassess evidences or the view taken (by frhe Disciplinary Authority
of the Applicant) in the Departmental Proceeding: in which the lowest minor
punishment was imposed. Nothing has been shown to us, so t.ho’r we can
hold that there has been a miscarriage of justice in decision making process
leading to imposition of }penol’ry ‘of “Censure”. Lastly, Mr. Chanda argued to
remit this matter back ’rb ’rhé Resbonden’rs to review the matter again. But
we find no reason to do so. That will also help the Applicant in no way to get
any greater relief. Finally, we dismiss this case, however, without imposing

any order as to costs.

! oY \D%
\q. 0900
(KHUSHIRAM) (MANORANJAN MOHANTY)
ADMINISTRATIVE MEMBER VICE-CHAIRMAN
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- P.O-J o-dhpur-Al 1, Rajasthan

- New Delhi-1 1‘001 1.

| IN THE GAUHATI HIGH COURT o .;‘)
(THE HIGH COURT OF ASSAM, NAGALAND, MEGHALAYA

MANIPUR, TRIPURA, MIZORAM.AND ARUNACHAL PRADESH)

( SHILLONG BENCH )

WR(C) No.350(5H) OF 2008

Shri Mahesh Chandra Gupta SE. , s
S/o - Shri Shanti Swarup Gupta, o

Superintending Engineer,

Technical Adviser,

- Married Accommodatlon Project (AF)

Sahu Enclave,
Air Force, Jodhpur,

... PETITIONER

- -Vs-

1. The Union of Ind1a represented by the
Secretary to the Govt. of India, Ministry of Defence,

‘South Block, New Delh1 - 110001.

2. Engineer—in-Chief,
. Army Headquarters,

DHQ Post, Kashmir House,

3. Ch1ef Engmeer(AF) Shillong,
Elephant Falls Camp,
P.O-Noglyer, Upper Shillong,
Sh1110ng—793009

4. The Central Administrative Tr1bunal
Guwahati Bench,

- Represented by the Registrar,

Rajgarh Road, Guwahati-5. R
' ‘ .. RESPONDENTS N

BEFORE
~ THE HON’BLE MR JUSTICE B.K. SHARMA.

" THE HON’BLE MR. JUSTICE A POTSANGBAM.
For the Petltloner ’ Mr M Chanda »Advocate
dFQr the Respondents : Mr.R. Deb Nath CGSC

‘Dateof hearing ~ : 17.2.2010

Date of judgment  .: [9.2.2010




‘and order dated 19.9.2008 passed by the CentralfAdministfaltive

" deprived of his promotion from due date.

}. anxious considerations to the same.

- JUDGMENT AND ORDER (CAV)

This writ petition is directed against the judgment

Tribunal, Guwahati Bench (in short Tribunal) dismissing |the

original application being O.A No.313/2006 filed by 'the
_ o _ T
petitioner, by which, the penalty of censure imposed on him

pursuant to a minor penalty charge sheet under Rule 1i6 of

CCS(CCA) Rules, 1965 was put' to challenge. According to the

petitioner, because of the belated proceeding initiated against

him and subsequent imposition of the said penalty, he has been

21 We have ‘heard Mr. M. Chanda learned counsel for/
- the «petltloner as well as Mr R Deb Nath, learned CGSC! We

have also con31dered the materlals on record and have glven our

. /

(3 The petitioner was issued with three charge sheets .
one after another, those belng dated 10.7. 2001, 12.6. 2002 ‘md S

22. 9 2003. All the charge sheets pertalned to the incident whuch -

took place during the incumbency of the petitioner as AsSilst;aﬁt;

Garrison Engineer(AGE) in the particular Station from Octoher,
1988 to April, 1992. Since in due course of tirne the first and
third charge sheets were dropped, the allegations rnade tl%erein_
are not being referred to. Because of the initiation of stlch
departmental.pro(:eedings against the ~petitioner, Who wals due

for promotion to the cadre of Superint'ending Engineer, his case

‘.,.V‘ﬂ< e s et




- was kept under sealed cover by the DPC, the results of which

were pubhshed on 23.7. 2003 It is the case of the petitioner that '

but for the issuance of the- said Acharge» sheets, he, would have

been promoted to the cadre of Sl_iperintending Engineer in 2003

itself. Be it stated here that the petitioner has been promoted to-

the said cadre 1n1t1a11y on 16.11. 2006 subsequently antedated to

August, 2005

4 As noted above, the- petitioner havin'g been

exonerated from’ the first and third charge sheet by order dated

© 3.1.2001 and 22.9.2003, only the second_ charge sheet remained '

- in the ﬁeid on the basi's of which, the petitioner was imposed

Wlth the penalty of censure, as a consequence of Wthh he was

also deprlved of h1s promotlon to the cadre of Superintendmg

'Englneer on the basis of the results of the DPC pubhshed on .:
23 7. 2003 According to the petitioner he has‘been’superseded :
by his juniors and that a wrong subm1ss1on was made on behalf‘..'
of the respondents ‘that because ~of the ante- datmg of the :
“ romotion of the petltloner from -16.11.2006 to ‘August, 2005 he |

x i 's at par Wlth his Junlors and that the said submiss1on made on |

/ behalf of the respondents ought not to have been accepted by

the learned Tribunal.

[5] ' Annexure-5 series is the memorandum of charge |

- sheet under Rule 16 of the CCS(CCA) Rules, 1965. For a ready
reference, the two articles of charge’ levelled against the

petitioner are quoted below : -

e

R
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pertaining to fhc said two Articles of charge, it was stated that
the petitioner prepared incorrect RARs and did njo;c vp'erst)nally'

verify or’ check the contractor’s material lying at the §i‘te

. “ARTICLE -1 | |
MES-186749 Shri M C Gupta, AEE B/R while functioning

“as AGE B/R-IIl GE(P) No.1 Naval Air Station, Arakkonam

during the period from Oct 88 to Apr 92 failed |to perform his
duty in - that  he  prepared incorrect  RAR

‘Nos.7,13,14,33,40,43,54,56 and 58 whereby the material lyiné at

the site was certified without any physical ground check. |
By this act, the said - MES-186749 Shri M C Gupta, AEE ILS/R
(now EE) failed to maintain devotion to duty, and thus

contravened rule3(1)(ii) of CCS(Conduct) Rules, 1964. ‘ :

ARTICLE-II

¢

MES-186749 Shri M C Gupta, AEE B/R (now EE) while

ﬁmctioning as AGE B/R-III ‘GE(P) No.1 Nav%zl Air Statg011,
Arakkonam during the period from Oct. "88 to Apr 92 failed to

* perfor54m his duty in that he prepared incorrect RARs from 59t

RAR to 63" RAR and certifying the quantities of boulders lying

~at site as correct without any proper documentation and

improper application of rates for the while bo'ulders 'ly"ingut

site. By this act, he. failed to maintain devotion to duty, :and
thus contravened rule 3(1)(ii) of CCS(Conduct) Rules, 1964”.

In the statement of imputation of misconduct

resulting in incorrect and overpayment to the contractor.

Furthng statement in respé‘ct of Article-II was that "the‘p.etitio‘ner o
failed to verify the quantity of boulders at site and there wasl; no .
effort to check physically the quantity of boulders. lying at""‘.\sit:é,

whijch resulted overpayment to the contractor.

(7]

N

i

On receipt of the memorandum of charge sheet,| the

petitioner denied the same by his reply dated 24 /31-1(‘)-2‘00_2“. In

the reply, the petiﬁoner meticulously  dealt with all details

relating to each one of the Articles of charge.| He had Ia],so.

furnished all the required datas while Eienying both f:he chaxé‘ges.
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Théreaffer,- the disciplinary authority passed the impugned order”
dated 19.11.2004 imposing the penalty of censure on the

* petitioner. For a ready reference the said order is quoted below:

“No.C13011/3/D(Vig.11)/2002

- Government of India

‘ Ministry of Defence.
New Delhi, the 19% November, 2004.

e e R,
g 3
~
o

Order

 WHEREAS disciplinary proceedings under Rule 16 of the
Central Civil Services (Classification, Control & Appeal) Rules,
1965, where initiated against MES-186149 Shri M C Gupta, then
AGE(B/R), now 'EE, vide Ministry of Defence Memorandum
No.C-13011/3/D(Vig.I)/2002,  dated ~the 12% June' 2002,

" Statement of Imputations of Misconduct or Misbehaviour were
also served on him and he was afforded an opportunity to make

against him; " ,
AND WHEREAS on denial of charges by the said Shri M
C Gupta and based- on the submission made by him, it has
transpired that the boulders were not stacked and measured
{ < " and the payments were released without any physical ground
: check of the material lying at the site; . -

the said Shri M C Gupta, the evidence on record and all the
facts and’ circumstances of the case, has arrived at the
‘conclusion that a minor penalty should be imposed on the said

preparation of RARs (from 59t RAR to 63 RAR) without any

for releasing payments without conducting any physical ground
check; : . : .

NOW, THEREFORE, the President imposes the penalty

EE, MES.
BY ORDERAND IN THE NAME OF THE PRESIDENT
‘ -Sd-

Under Secretary to the Govt. of India”.

whereunder the Statement of Articles of Charge and the.

a submission/statement of defence against the charges levelled

i AND WEREAS the President after a careful -
consideration of the Article of Charges, the submission made by

proper documentation/transparent accounting of boulders and

of ‘Censure’ on the said Shri MC Gupta, then AGE(B/R), now .

( Sunil Uniyal)

Shi MC Gupta, then AGE(B/R), now EE, MES, for incorrect . "
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[8] Being aggrieved by the aforesaid order, the petitioner
preferred a review petition detailing various g)rounds. H&owever,
v . R
the review petition was also rejected by order dated 18.8.2006.

Being aggrieved the petitioner approached the learned Tribunal
by filing the aforesaid OA No.313 of 2006. ‘ N
. . : |

» -
[9] Before the Tribunal the two fold contentions

N

advanced by the petitioner were that the imposition of pen-alty of

censure was per-se, illegal and that even if, the pen%:ﬂty -of

|

promotion as the penalty of censure does not debar an |officer

from earning due prornotion. The learned Tri‘t)unal while ‘taking

note of both the contentions did not answer the first contention

[ , ' - . v

i ' O — .
X h , but answered the second contention in the negative. On perusal
A of the impugned judgement and order dated 19.9.2008 what has

E

23.7.2003 and the case of the pet1t10ner was kept under sealed

l
cover because of pendency of the procee_dmgs initiated agamst

: .
were dropped but the respondents pursued the second charge

|

o -V o o
| f \

ey e

censure is upheld, same would not entail the den~ial of

transpired is that the Tribunal was swayed by the submission -
made on behalf of the respondents that due to the ante-dat\\in;g of

=l the promotlon of the petitioner from 16.11.206 to August \2005_ v

he became at par Wlth his immediate juniors, Wthh in faclt was.
It not correct. e |
11 ' [10] As noted above the DPC results Werea,,pubhshed on'

him one after another. While the first and third charge sheetsf ,

sheet. The grounds on which the petitioner had contested the

P
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said charge sheet and the proceedmg thereof had been duly
taken note of by the- learned Tr1bunal as will be. ev1dent from

, Paragraph-B of the 1mpugned Judgement and order. Some of the
grounds urged and recorded by the Tribunal are as. follows | o ?
(1) There be1ng no explanatlon of delay of 14 years in

- levelling "the . charges agamst ‘the pet1t10ner, the .
proceeding was liable to be interfered with; o
(2) As per the report of the Technical ;cburt' of
Enquiry the petitioner Vyas not found responsible for
any over- payment as’the payment was made by one

Sri S. D K. Misra as he was In-charge in respect of

52nd -RAR’. Another ofﬁcer held respons1ble was Mr.
V.0 Srini-v’asan; AHE B/R. - |
& | . 1(3) It is 1n the evidenoe of the Technical Court of
| | Enquiry , that the boulders in question on' ground
were lying in such a manner that it was not pos31ble o l

-f N.

to measure the exact quantlty

- (4) In view of the clear and ‘unambiguous demal of

ol
Kk

P
e

© the charges levelled against the petitioner, it was :

e . i
4 R H

" incumbent to hold the regular enquiry. R

(5) The grounds urged in the written statement of

.‘defence ﬁled by the petitioner hav1ng not been
dlscussed in the 1mpugned order of penalty, same is
liable to ‘be set aside. There being no fmdmg

‘regarding - alleged over-payment on aecount of any
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[11]

before ijrhposing the penalty of censure.

failure on the pért of the petitioner, the very charge
and the penalty order are not sustainable.

(6) The cOntentions’ advanced by the ,petitioner in his

review application haVing been agreed to by the ‘CWE

‘and the Chief Engineer, it was incumbent on the‘ part

of the disciplinary authority to consider the ‘same

(7) If there was advice ‘of the Central Vigilance
Commission to impose the \particular penalty upon

the pet1tloner it was 1ncumbent on the part of the

disciplinary authority to furmsh a copy of the said

advice ent1t11ng the petltloner to make comment

(8) It being a case of no evidence, the disciphnéry

h

authorlty could not have imposed any penalty.

- (9) The proceedmg hav1ng been initiated _]U.St at the

eve of promotion of the petitioner same was with the

sole des1gn to depr1ve the petltloner to earn hlsl

[
SR

promotion in due time.

Various other grounds had also been urged |

petitioner. Although the learned Tribunal duly took note i

aforesald grounds in Para B of the 1mpugned Judgment and

order but not a smgle word has been said in respect of those.

grounds As noted above, the Tr1bunal s1mp1y by acceptlng, the

‘subm1ssmns made on . behalf of the respondents that the

T

R
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.petitioner’s pror'notion having been'ante-dfatedvto August, 2005
from 16.11.2006 at par Wlth his Jumors, nothmg sumved to be
decided \in the case As regards the delay in initiation of the

proceeding the simple observation made by the learned Tribunal _

is that the plea is not sustainable in the facts of the case without

detailing any fact.
[12] ~ ‘We have considered the matter in its entirety. There
is no dispute that the particular in-cident took place .dur-in'g the ‘ | g '

period ‘from October, 1988 to Apr'il, 1992. The particul‘ar v

contract is dated 12.10.1988. Long 12 years thereafter, the

petitioner'v'vas asked to 'show cause by show cause notice dated

19.11. 2000 n respect of the charges pertainmg to Wthh the
. ' | formal ‘charge sheet was 1ssued only on 12.6. 2002 In respect of
the show cause notice, the petitioner made an exhaustive reply

- ' _ by his letter dated 30.11. 2000 denying the allegatlons In the ,

K
f,r,

reply, the petitioner had mentioned about awarh of the -

arbitrator in- respect of the same very contract holding that the

N

P

contractor in fact was under pa_id. - , D

13] After furnishing the reply, there was no response

1

.
By
2

from the d1s01phnary authority and the petltioner by his 1etter

7

dated 10.7. 2001 apprised the authorlty about his due promotlon
to the rank of Superintending Englneer and the probable'
adverse effect due to the issuance of the show cause notice It
was only one year thereafter, the formal charge sheet

(14.1.2002) was issued to the petitioner to which he submitted
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" his exhaustive reply g1V1ng all the partlculars The reply

‘submltted on 24/ 31.10. 2002 However the entire matter

face of 1t is cryptrc and non—speaklng.

[14] ~ On perusal of the 1mpugned order dated 19. 11. 2004

l.
-

was

VV&S )

’ dlsposed of the. 1mpugned order dated 19. 11 2004 Wthh on the

it appears that the fault attr1buted to the pet1t10ner 1s tha the

the partlcular boulders were not stacked and measured and. the

payments were released w1thout any phys1cal ground check of

the material ly1ng at the site. As per the 1mpugned order. such a

position had transpired, ,but nothlng has been d1scus-sed as to -

how the same has tranSpired.

[15] = Further stand in the lmpugned order is that| the

petitioner 'should. be imposed 'with the penalty of censure for

levelled against the pet1t10ner The pet1t1oner ‘has been

‘respon31ble for the charge purportedly on the bas1s of | the

boulders and for releasmg payments w1thout conductlng any

1ncorrect preparatlon of RARs (from 59th RAR to 63rd RAR)'

without any proper documentatlon / transparent accountm(g of -

‘phys1cal ground check.. The said conClusmn 1s the Charge_'f"” )

T RN

held S

ev1dence on’ record ‘and all the facts and mrcumstances of| the -

[
T

case. HoweVer, ‘there is no discussion of the said ev1den_cear1d7 A' .
the purported facts and circumstances. It is on that basis) the*

: : o g
v' impugned order had b'een'passed as a consequence of whichl the

petmoner has been deprrved of h1s promot1on from the due date -

at par w1th his juniors.

a
|
]
e
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[16] There is no exptanatlon on behalf of the respondents
as to why the proceedmg was 1n1t1ated after long 14 years and
that too by way of. a minor penalty charge sheet where the task
is easier ’for ;the dlsmphnary authorlty so much so th_at a penalty
can. be 1mposed solely on the ‘basis. of a char'ge sheet and-the

-7

reply thereto In case of a minor penalty charge sheet, there is

~_no requlrement of followmg the procedure enwsaged for maJor

~ penalty charge sheet After 1ong 14 years of iinexplained delay

~

V /

Q’/

_[18] T As noted above the case of the petitioner was total

and in view of the spec1f1c denial on behalf of the petitioner it
was 1ncumbent on the part of the authorlty to hold a regular

enquiry if, at all, that was perm1ss1ble after such delay.

17 Another aspect of the matter is that by the first and
the third charge sheet similar’ k1nd of allegatlons were made
a_gainst .the petltloner from which he was exonerated However

in respect of the secondcharge sheet the petitioner has been

penalised by the aforesaid cryptic order.

/]

" payment made Even othervmse also there is nothmg to 1nd1¢ate

that the petltloner was in any way connected wrch any over-=
payment. In the 1mpugned order dated 19.11. 2004, there is no’

allegatibn‘ of loss of any amount because of the payments made.

- -

demal of the charges It is also on record that the Techmcal

| o N

s ——

e & % e A anE e
17T pepptony
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[19] As per the impugned order, the boulders in qlestion
were not stack-ed and measured 5ut on the other hand the‘t‘re was
no‘ charge as such against the petitioner. The two Arti‘eles of
eharge have been notedabove. A.s' per the first charge, the

|

 petitioner prepared incorrect RARs‘certifying the mat‘erlia'ls in .
qnestion. So far as the second charge is concetned, 'ﬂe had
prepared incortect RARs from 59th RAR to 6314 RAR and ccl.:‘rtiﬁe'd -
the quantities of boulders without = any | apprd‘)priate
documentation. In the impugned order, the aforesai‘d two
charges in the context of the contents thereof vhave not been held
to have been established but the 'accusatio.n made again‘st the -
pet1t1oner is that the boulders were not stacked and measllred
So far as the second charge is concerned, the 1mpugned\ order
simply recites_ the charge \;v1th the o_bser.vatlon that the same has
been estalblished on the basis of the eviden'ce' on reeord balll'ldv the
facts 'and oircumstanees involved without, however, highli\ghtﬂng

~anything as to what those evidences. and facts; and

circumstances are. -

[20]. = From the sequence of events it glves an 1mpress1on ,

that the petitioner was sought to be victimised just at the eve.of -

.’(.

his promotlon by 1ssu1ng three charge sheets consecutlvely

While .he has been exonerated fr‘orn two charge sheets, ‘t‘)Ut""ln

found an easy way nout by imposing the penalty of censure
“without discussing anything on material particuiaré and t}-llereby

|
I
|
|
|

o QLT I B L,
e g el Lo galday

/ /

respect of impugned charge sheet, the disciplinaxy aUt!!hOrity o S
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1

to the results','of_ the DPC declared on 23.76.2003. |

[21] So far as the impugned review. order is concerned

same is also not indicative of appreciating the grounds urged by

the petitioner. The review order was passed solely on the basis of -

the eomments obtained fror the Zonal Chief Engineer and thus,

there was no independent application of mind on the part of the -

reviewing authority.

[22] ‘All .the above aspects of the ‘matter have not even _

obhquely been dealt with by the learned Tribunal and in fact, the

OA has been_d1sposed of on the erroneous pre_eumptlon -that the

pet.it‘idne-r_‘having got his promotion w.e.f August, 2005 in place

Aof 16_. 1 1.‘2006; his entire grievance was r_edressed.

[23] ‘For all the aforesaid reasdns, we find sufficient force v

in the submission of- the learned connsel for the petitioner. ; %

Accordingly, the writ petition is allowed by setting aside and :

19.11.2004(Annexure-7);  the  review  order  dated

18.8. 2006(Annexure 10) and the 1mpugned Judgment and order

: dated 19 9. 2008 passed by the learned Tr1buna1 in O.A. No. 313

of 2006. Consequent upon such setting as1de and quashmg of

all the 1mpugned orders, the petltloner will be entltled to get

quashing the impugned judgment and order dated =

-

g

consideration for his promotion to the rank of Supenntendlng .

L

Gl oA o e

. ensured depfivation of due prdrnotion' of the petitioner pursuant

oaf
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| | T
Engmeer at par with his juniors on the basis of ~the results of the
DPC dated 23.7. 2003 - l | |

[2_4] _ T he case which was kept unde_r s“ealed cover shall .

| |

now be con31dered by the respondents and on the bas1s of the

|

recommendatlon of DPC if, it is found that the petltloner was

rrecommended for promotlon to the rank o‘f Sapermtendmg

Engineer, which ‘according to the pet1t1oner in fact was so' found
|

and recommended, the respondents shall pass consequent1al
order ante _dating the promotion of the petltloner at par with his

juniors with all eonsequential service benefrts.l

.
[25] Let the ent1re exercise be carned out as expleditiously

|

s possible preferably w1th1n 'a period of tT‘nree months from

|

[26]‘ The writ petition is allowed without hovézev_ér, any

today. | | o

. , |
order as to costs.’ | | k ‘ ;
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THE CENTRAL ADMINISTRATIVE TRIBUNAL
CUWAHATI BENCH: CUWAHATI| o4 {
4' ; “ trf R jq)?{u
y T} Centiat Al St T b
O.ANo.___ 31D 0606 10

Union of India & Ors.

'LIST OF DATES AND SYNOPSIS OF THE APPLICATION

16.11.2006-

19.11.2000-

10.07

.20

01-

- Force), Shillong.

investigate circumstan

Annlwapf has been nr omoted to the cadre of ‘-mpprmfend_ng

t.ﬂglﬂeer in ihe (]_Epﬁ_f iment- of MJhmt‘y ﬁflglﬂeer Services and he is
n the office of Chief Engineer (Air

\s-..s L Ly

P‘rc}&ﬂ‘nﬂv war 1'_;110 as Director

(Annexure- 1)

Applicant while sen%gs_é.ssimnt Garrison Engineer at No. 1
Naval Air Station, akkenam, he was served with a show cause
notice by the Chief bngmeer er, Northern (,ommand wherein it has
Inquity was ordered by FOC-in-C (V) Lo
s under which certain irregularities in
e noiiced which | esun,ed in overpaymeni
{Annexure- 2)

been slated that a board of
PS1l 2 nces
T
execulion of coniract we
to M/S Atlanta Construc tl o,
to the ghow cause notice
{Annexure- 3)

Apph‘cant submitted a representation addressed to the respondent
No. 1 statis '"‘8 therein that alter submission of show cause reply on
1.

e ali H _________

’Lftt*T amnz lapse and requesxea for expedmous decision on t;\e
ma Hm' from the end of the authoritv,
- R A

¢

{Ammexure- 4)

th a memaor and"m cf charge Q‘*?n* dated

urag QO‘O‘(' \(4 writ

= Ty oz

\1 Hola ~Af ~ha 1\ ST d

CEd LAlLLT Ul \-.ll:u% S 11{ S Uceq b}.‘(}u.r

agamm the apyhumt.
sheet dated 12.06.02 on 07.08.02.
{Annexure- 5 series)

lw]

Applicant received the charge

-24/31.10.2002- Applicant submitted detailed rerﬂv denving the alleged charges.

1911.20

04-

(AIIIIL)\UIL— 6)

Govt. of India, Ministry of Defence, New Delhi vide impugned
order dated 19.11.04 imposed the penalty of Censure upon the
applicant on the alleged ground of incorrect preparation of RAR
without proper documentation/ transparent accounting of boulders




and for releasing payments witho nducting any physical
ground check. But surprisingly the allegation of overpayment has
not bee been mentioned in the impugned “order of penalty which was [ ,%

th_/ba%d for initiation of the disciplinary proceeding ‘
Wuﬂe of charge No. 1 and 2. (Annexure- 7) .

30.12.2004- Applicant preferred a review petition on 30.12.04 praymg for
review of the penalty of Censure imposed upon him.
{ Anmexure- §)
18.08.20060- Respondents rejected the review pefition filed by the applicant
without appreciating the grounds raised by the applicant and
arbitrarily upheld the pemlt_y of Censure IIIIDObed upon the
applicant. =~ {(Annexure-10)

23.07.2003- Result of DP’C was published, where findings of the DPC in respect
' of the applicant although Kept under sealed cover but his
immediate juniors were promoted to the cadre of Superintending

Engineer. ‘ (Annexure- 11)

06.12.2005- Applicant submitted a detailed representation to the respondent
No. 2, requestmg him for opening of the sealed cover adopted by
the DPC further rcqucstpd to grant him promotion with 2
ﬁnr benent with retrospective etfe g {Annexure- 12)
Hence this a Pp}l\ﬁ aon.

PRAYERS

L That the impugned memo of charge sheet bearing letter No. C-
13011/3/D (VigI)/2002 dated 12.06.2002 (Anmexure- 5), impugned
penalty order bearing 1ettér No. 42101/390/02/1 T) (2) dated 19.11.2004
(Annexure- 7) as well as the impugned order of rejection bearing

TN ST T A

No. C-13011/3/D(Vig-I)/ 2002 dated 18.08

0'!

2006 {Annexure- 10) are liable

to be set aside and quashed.

2. That the Hon'ble Tribunal be pleased to direct the respondents to open the

sealed cover ddnpfm{ hy the DPC in respect of the Aﬂ}_ﬂu‘ip% :‘huwno the

e T s tv Al

AN

vear 2003 against the vacancies for the vear 2003-04 for promotion to the
cadre of Superintending Engineer and further be pieased to give effect of
the findings/ recommendation, of the DPC and antedate the promotion of

the applicant to the cadre of Superintending Engineer at least from the
/

Moyl chawdra GPY



date of promotion of his immediate junior to the cadre of Superiniending

Hngineer with all consequential service benefit with seniority.

3. Costs of the’application. ‘
4.  Any other relief(s) to which the applicant is entitled as the Hon'ble

Tribunal may deem £it and proper.

Interim orderrayed for.

During pendency of this application, the applicant prays for the following
relief: -

1. That the Hon'ble Tribunal be pleased to observe that the pendency of this

QOriginal Application shall not be a bar to grant the relief to the applicants

-as prayed above.

Mahoyh Chandva Gl
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TR CMTRAL AR LS TN TR A
GUWAHATIBENCH: GUWAHATI

{An Applicatign under Section 19 of the Administrative Tribunais Act, 1985}

Title of the case + O.A.No___D\D 006
Shyi Mahesh Chandra Gupta. : Applicant

-Versus -
Union of India & Others. 3 Respondents.

INDEX

t 8L No. | Anmexure | 7 Particulars Page No.
i | — i A pplication S 1-22
i 2. - Verification - -23-
(3. 1 | Copy of promotion order dated 16.11.06. | 84-2C
04. 2 Copy of show cause notice dated —b-
1 19.11.2000. ~
6b. 3 Conv of reply dated 30.11.2000. 2t -2
ge. 4 Copy of representation dated 10.07.01 23 N
7. 5 (Series) | Copy of charge sheet dated 23.06.03 U\
: along with letter dated 07.08.02. g
08. 6 Copy of reply dated 24/31.10.62 tpr-b%
09. 7 Copy of penalty order dated 19.11.04.  [—bY -
1. 8 Copy of review petition dated 30.12.04. 68 -H
11. 9 Copy of petition dated 27.12.05. CE'S]
12. 10 Covy of impugned order dated 18.08.06. | &Yy &b
13. 11 Copy of leter dated 23.07.03. €978
14, 12 Cony of representation dated 04.12.03. €990
Filed by
Date: |9.120b Advocate

Makayh chawdra Gupb
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INTHE CENTRAL ADMINISTRATIVE TRIBUNAL _

GUWAHATI BENCH: GUWAHATI , 3

{(An Application under Section 19 of the Administrative Tribunals Act, 1985) L\:
9

O. A No._ A\3  oos

BETWEEN:

1 Shiri Mahesh Chandra Gupta, SE.
$/o- Shri Shanti Swarup Gupta.
Working as Director
O/ o- Chief Engineer (AF), Shillong.
Elephant Falls Camp
P.O- Nonglyer,

Upper Shiflong, Shillong- 793000,

l‘..l‘% E! E Iicmto '

1 The Union of India,
Represented by Secretary to the
Covernment of India,
Ministrv of Defence, South Block.,

New Delhi- 110001.

2. Engineer-in-Chief
Armv Headouarters,
1 .

DHQ Posl, Kashinir House,
Now Deolhi - 110011,

3. Chiaf Engineer (AF), Shillong,
Elephant Falls Camp
P.0- Nonglyer,
Upper Shillong, Shillong- 793009,
... Respondenis.
DETAILS OF THE APPLICATION
i.

Particuiars of order(s) against which this application is mad

& g .

1

<

This application is made against the impugned memorandum of charge -

sheet dated 12.06.2002 {Annexure- 5 Series) penalty order dated 19.11.2004

and aiso against the impugned rejection order-dated 18.08.2006 and aiso

Moahoph Chawdva A~pY
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was adopled by ithe DPC during (he year 2003 and lo give effect of

his promotion to the cadre of Superintending

Rs. 14,3000-400-18,300 in MES with all

promotion, antedatin

ag

va o wm ~ e

E;iguu.(‘.:. i ‘h\, l" SC&IC 8}

.,

consequential benefit mduding seniority.

Jurisdiciion of the Tribunal

—~—

The applicant dedares ..imt the subject matter of this application is well

within the jurisdiction of this Hon'ble Tribunal.

Limitation:
The applicant further declares that this application is filed within the
limitation prescribed under section-21 of the Adnunistrative Tribunals

Act, 198D,

Facts of the Case:

That the appiicanf is a citizen of India and as such he is entitled to ail the -

rights, protections and privileges as guaranteed under the Constitution of
India

Military Engineer Services in the pay scale of Re. 14,300-400-18,300/-. He

g Engineer vide letter

L3

is promoted to the said cadre of Superintendin

hearing No. 70001/AC/30/2006 dated 16112006 issued hy the

2z
I

Directorate General of Personnel/E 18, Army Head Quarter New Deihi.

2006 is armexed h

Copy of the promotion order dated 1 erewith

....a

for perusal of Hon'ble Tribunal as Annexure-1.

That your applicant while functioning as Assistant garrison Engineer
B/R-TIT GF (P) No. 1 Naval Air Station, Arakkonam during 1988-92, he

was served with a show cause notice by the Chief Engineer, Northern

MQW Chawdra Gupb
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Command C/C 56 APO vide letter No. 42101/390/02/E 1 D (2) dated
19.11.2000, wherein ii has been slaled that a board of inquiry was ordered
by %«o< -in-C {v) to investigate circumstances under which certain
ﬁzcg‘alanucs in cxecution of contract were noticed which resulted in
overpaymenti lo M/5 Atlanta Constructions CO. (I). 1t is alleged, while
making payments in RARs ie 7t 13‘3‘,. 14'1‘, 3374, 40, 54th, 56t and 58,

the applicant did not physically verify or check the contractors material

iving at site and thus allowed over paymeni on boulder incorrectly and .

over assessed on lorry load and preparation of in-correct RAR from 59 to

631 improper application of rates resulﬁ,ﬁg in overpayment, no proper
arrangement organization and records existed for the boulder received at
dumping site which ultimately lead to over pavment and other
comptlications shortfall of material in four stages after 634 RAR. Therefore
asked the applicant to submit his expianation within 15 days of receipt of
the letter. The applicant after receipt of the show cause notice dated

19.11.2000 he has submitted a detailed replv of the show cause notice on

and further submitted that as per Part-I order, details of p_.ysi_a_
verification and checking of stone boulders br ught by contractor to be

mekuded in RAR of the project as a whole and all the RARs referred in

para 2 (a), quantiiy of stone bouiders was verified by AGFEB/R TT and as

such it is contended by the applicant that he cannot be held responsi ible
and he has fairly admitted that 33 RAR de prepared by him, when AGE
B/R 1T was on leave and also emphatically stated that it could be verified
from record tu“; quantity of stone boulder allowed by hint in 339 RAR
was just equcu to the quantity of stone boulder allowed in 32°¢ RAR and
payment of new arrival of stone boulders was not allowed as material,
lying at site in the RAR, applicant further admitted in his reply to the
show cause notice that he was assigned with the duties of accounting the
boulder from RAR 59 to RAR 63 when Sri Srinivasan was posted out.

However to avoid any lapse or overpayment to contractors CWE,

 Mghoyla Chawdoa Gpl
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Officers. The applicant further sialed in his reply that hie cannot be held
resp_vnszbie for overpavment in view of his explanation given in the said
reply
Copy of the show cause notice dated 19.11.2000 and reply dated
30.11.2000 are enclosed herewith for perusal of Hon'ble Tribunal as
Annexure- 2 and 3 respectively
That it is stated that, after submission of the show cause reply dated

En ] 31 ANANN
336.11.2660, the aumonrv remmained silent on the ahLbahon of uvu’pavmc.n’t

o M/S Atlanta Construction CO (I} Pvt. Ltd. Without initiation any final

[

decicinn of the antharitv . in euich circiimetances
el Qo ch Qargc @nces

TEWLL wad wiin. frwessailaany g ik e i Fedaze

. the applicant finding no
other alternative, submitted another representaton addressed to the
respondent No. 1, wherein it was pointed out that after submission of

show cause reply, on the allegation of overpayment, the case was not

- processed, even after a lomg lapse and requested for expeditious dedsion

on the matier from the end of the authoritv, in view of the fact that the
icant would be within the zone of promction for the post
Supcrintending Engincer and in that cvent, issue of any churge sheet on
the question of alieged overpayment would effect his carrier and the
applicant specifically stated that he is not a defawlter, and requested to
(ake inlo consideration his reply before inilialion of any disciplinary
proceedings. |

ic enclosed herewith

That it is stated that a mrmur"ﬂdum of charge sheet bearing letter No. -

~os -«

13011/3/D (Vig-II) 2002 dated 12.06.20

[ ]

2 was served upon the a‘ppntant

Moharh Ohawdra QS
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memorandum of charge sheel, 2 ariicie of charges broughi against the

the Article of charge No. 1, it has been alleged that the

1k 1 the Article of charge No. 1, it ha tha
applicant has prepared incorrect RARs beari ng numbers 7, 13, 14, 33, 40,
43, 54, 65 and 58 wherein the material ing al sile was cerlified without

while functioning as ACE B/R-II CE ("} No. 1, Naval Air Station,
Arakikmonam during the period from October’ 83 to April” 92 failed to
perform his duty, he prepared incorrect RARs from 59% o 63 RAR
without physical checking the quantities of boulders lying at site as

correct without any proper documentations and improper appiicaﬁon of

CCS (Conduct) Rules, 1964. The applicant in inumecdiiately after receipt of the
memorandum of chargesheet dated 12.06.2002 submitted his detailed

"GPL. u.aa.c:d. 44 !31 / .'LG 2
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as Art_z_ of charge No. 2, it is categorically stated that charge is neither
correct nor it spacifies the amount of the overpayment alleged to have

been made by him in each RAR and also stated that charge should have
been specific, cléarly stating the amount of overpayment in each RAR so
ould be given from his end. So far the Article of charge

$lant n“n{vif; ~ wenvaler
Lt SPEd i Te LY

N
&%

No. 1 is concerned, the applicant stated that he had not prepared any of

. these RAR and the responsibility of checking the materials lying at site for

whole project was of AGE B/R I as per office order iss ued by the GE.
However, applicant fairly admitted that RAR No. 33 was prepared by him
as officiating AGF B/R T while he was on leave. The applicant very
specifically stated in the reply that the re sponsibility of preparation of
RAR and payment of material lying at site for whole project was of AGE
B/R TI. The applicant also stated that after 58th RAR, Sri V.O. Srinivasan

AGE B/R Tl was relieved on permanent posting, and he handed over the

Mohoph Chandra a"}m
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2 ACE B/R T on 03.10.1991 without handing over

boulders as hias been agreed by him in his statement in staff courl of

inquiry aiso. The applicant further submitted that on 14.10.1991, the
A
applicant was made rcspsn"ibm for measurcment of boulders and on

or preparation of RAR. Since the quantity of boulders were not
handed over to the applicant he had to assume the charge of bmﬂderé
bascd on records available and physical check to the extent possible. It is
specificaily stated by the applicant in his reply that since no material
procured at site during the aforesaid period, maintenance of document
was not required except the quantity of crushed material used in work
done to reduce the quantity of bouiders, which had been entered in

gister, Since no white boulders were available as er record and if it was

su‘:pos:—:d to be available, the rate paid was correct and explained in

Article Anmnexure-2 at appendix-B and a further detailed para wise
Teply of the charges given by the applicant,

Copy of memo of charge-sheet dated 12.06.02, letter dated (7.08.02

and reply dated 24/31.10.0

d her e'mm for perusal o

1o
jx6)
o
5
rb
;3
£
)
2

Hon'bie Tribunail as Annexure-5 \SQI’IES) and 6 TE‘ipPCth EI‘./

That it is stated that when the applicant submitted a detailed para wisc
reply againsi the memo of chargesheel dated 12.06.2002, which was
initiated under Rule 16 of the CCS (CCA) Rule, 1965, the Disciplinary
Authoﬁ‘c-‘ ought to have conducted a detailed inquiry under the

own in Rule i4 of CCS (CCA) Rules 1965, as because each

=
Q
&
(47
g.
4]
Py
O
Q.A

article of charge has been denied very enec:_fzca_lv with necessary
justification. The applicant repeatedly claimed in his reply that the wholce
responsibility for preparation of RAR and to check.the material lying at
site was vested upon the then AGE B/R T as per order of the Garrison

dngineer, and no fresh material at site was paid during his period of

(1

payvment and moreover the a*p*pucant aiso claimed that the rate paid was
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authority to have a delailed inquiry following the procedure laid down in

Rule 14 « fl\f the CCS (CCA) Rules, 1965 to to ascertain the correctness of the
statement of the applicant, but disciplinary authority did not adopt such
procedure as prescribed in the instant case of ihe applicant.

It is surprised to note that the Article of Ch-;ges framed by the
Disciplinary Authority and commuricated to the applicant through memo

dated 12.06.2002 is totally vague as because nowhere in the Article of
Charge, the amount of overpayment made to the M/S Atlanta
Constructon, CO (I} Pvt. Lid. is indicated and hence the article of charges

are not specific and definite and on that score alone the impugned memo

That most surprisingly, Govt. of India, Ministry of Defence, New Delhi
vide impugned order bearing letter No. C-13011/3/D (Vig. I)/2002 dated
19.11.2004 have imposed the penalty of censure upon the applicant on the
alleged ground for incorrect preparation of RAR (from 59t to 6314 RAR)
without any proper documentation/ iTansparent accounting of boulders
and for releasing payments without conducting any physical gfound

eck. But surprisingly the allegation of overpavment has not been

.

mtnnonnd in the impugned order of penalty date 11.2004 which was

c.‘
ot
)

the basic ground for initiating the disciplinary proceeding through Article

of f‘h,grﬂp No, 1 and 2. But the gaid alleo gation was not estahlis

and 2, But atic not esiahiiched ag it
dated 19.11.2004 issued in
the name of the President on a carefui scrutiny of the impugned order

hat the article of charoes now :‘npﬁneﬂf to

dated 19,11,
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incorrect preparation of RAR withoul any proper documenialion/
ransparent accounting of boulders and for releasing payments without

nducting any physical groun ars

check, Therefore it appears that there

s alleged in the meww of charge
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1e grounds or explanalion given by the applicant in ius reph‘ againsi the

memo of charge sheet dated 12.06.2006 as required U_Ddf—‘_‘ the rule, more
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(CCA) Rules, 1965 and on that score alone the i mpugned order of penalty
dated 19.11.2004 is non speaking, ayptic, arbitrary and as such samc is

liable to be set aside and quashed.

erewith
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That vour applicant iherealter beuu, highly agmleved by the impugned
penalty order dated 19112004 preferred a roview petition dated
50.12.2004. In the said review pelition the applicant calegorically stated in
para 2, wherein it is stated, by the applicant that in spite of his sincere hard

waork, devotiom, apnrecia t!'ml letter, availahility of documents in favour of

i
y

i

o

e applicant, he has been imposed penalty of censure for working as AG
B/R from 59% RAR to 63% RAR on the alleged ground of incorrect

wenaration of RAR, nnnrnnm' docnmentation /transparent au_’,c()unﬁng of

- boulders, releasing payme%t without conducting any physical cheeks

vhereas factually no boulders had been receiv ea at site as can be verified

from materials registered and no payment was released from 59th to 43d
by the applicant but for the same per naity have been imposed upon the

applicant.

The applicant further submitted that relevant portion of para 4 and

ad that the basis on whichmy dzqap!m':ﬂ case was
initlated as itself not correct Disdplinary case against me was
initiated on the recommendation of staff C of I. Staff C. of T had

made me responsible based on r eport of Tech C of I Withogt goin

Mooy Chandna Gr)G
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through the facts and figures, rules and regulations. In this regard
foliowing facts are produced for your consideralion.
mitted that a huge quantity of boulders viz 40400
cum and 74110 cum were rcleased in RAR No. 27 and 36
respecﬁveiy (Ex-P-92). These RARs were processed by VO
Srinivasan as AGE and paid by Maj VKP Singh as GE. Boulders -
quantitics 13600 cum, 62400 cum and 31.500 cum respectively (ex I-
93) were subsequently recovered in 52, 53 and 54% RAR (Ex P-38 to
48). Tech C of 1 had found an over pavment of Rs. 16.72 lakhs on
boulders '“ade at 5204 RAR stage, refer para 28 of Tech C of I (Ex P-
i7}. 1 was made responsible for this overpayment vide para 36 9 (a)
(iii) (Ex P-20, 21) whereas 52°d RAR (Ex P-38 to 41) was processed
? and signed by Sh SK Mishra as Offg AGE (Ex P-40, 41) and passed
by Maj VK P Singh as GE. Measurement and payment of bouiders
pertained to a_nothpf sub-division headed by Sh VO Srinivasan and
not mine. Therefore Iwas not at all associated with the payment of

It is aiso sad to note that the Tech C of I has factuaiiy

7

above RAR.

'

erred on his account and had erroneously pointed out my name

instead of SK Mishra in their report.

B it is submitted that Tech C of | has seen the documents up to
6;1-":1 RAR (Ek } b(‘..LOIC C{su(‘. Ox slSSC_usb 'y 0 T .}.‘i f (I} and

arrived at conclusion that Sh V
Re

efer para 36 (d) of C of 1 (Ex P-21).

O Srinivasan, AGE was responsibie
entation.
However [ am surprised to sce that charges of laxity in
documeniation as proved and recommended by Tech C of I for
Sh VO Srinivasan, AGE (Ex P-21) has been attributed to me

without any basis.”

he applicant further submitted additional information against the
allegation of incorrect preparation of RAR wherein it has been stated by

the applicani ihal the responsibility for the preparalion of RAR lies on

Malay Chandva Gupl
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contractor. Contractor is supposed to prepare the bill and claim the
advance payment on JAFW 2263. In Lhis conneclion para 460 & 468 (Ex. P
of B ot

75y & Para (Ex P-76) ¢

"

-

the appilicant and also ciled lhe relevani rules for preparalion of bills,
claims for advance payment, and categorically stated that since no

boulders arrived at site and only recovery of boulders was cffected during

these RARs as explained abovef the documentation was more than
adequate. The applicant in the review petition categorically stated a

-+

“ It is crystal clear that no payment had been released towards cost
of boulders in RAR no 59 to 63~ but quantity of boulders lving at

ite and shown in previous RARs were reduced equivalent to

crushing/ consumed quantity of boulders after physical verification

Quantity of boulders lying at site shown in RAR 59% to 63 were
Fx P-53), 95833 cum (Fx P-58), 93728 cum (Fx P-63), 89000
cum (Ex P-68) and 86000 cum (Ex F-73) vespectively as shown in table 1
above whose cost @ Rs. 95 per cum was Rs. 105, 64760, Rs. 91,04,135, Rs.

80.04.140, Re. 8455000, Rs. £1.70,000 respectively. The amount paid

AT . 1 Iy S P | T e A s 1 Fa 1
ANS Was Only 10T WOk aone wnicin 15 <iear 1rom cnegue

PN
amounis (Ex P-31, 56, 61, 66, 71) issued to contractor as shown in table

halow
SER { RAR Cheque amount issued to | (Ex P-)"
No. | No. coniraclor (in Ks.)
1. 59 556,874 51
2. 60 1,40.000 56
3. 61 6,800,000 : 61
S A2 2,10,000 e 6h
5. 03 - 23,450 71

Malath chawdra GNYYg
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above details show that the payment
for boulders Iying at site was not released nor any material was

procured during these RARs but payment of these boulders were

’

.
cod oarlior in
WA TR WLSRE AW I TAS

S8th RAR”

[

The applicant emphatically stated in the review netition as follows:-

“Ne boulder was procured nor any payment of houlders was ever
:eased after RAR No. 54 and the quantity of boulders
physically checked by vigilant officers were matching with the

quantity of boulders available in material register/release for

or boulders after 54t RAR and boulders lying at site
were physicaily checked on ground by me and so many engineer
officers in addition to concerns AGEs and GE as explained in sub
para 6 (¢} (aa) and 6 (c) (ab) of review petition, the charge of

releasing payment without conddcting any physical check ie not

The applicant also specifically stated that RAR No. 7,13,14,40,43,54
has been processed by Sri V.0 Srinivasan AGE and he has paid these RAR
ing (K as per res?onsibﬁty given in para 472 of RMES and also
submitted that Supdt. B/R and ACE arc responsible for measurcment of
boulders as per RMES regulation. The applicant given all further delails
regarding RAR 56 and 58 and ‘uih'_rmteiy prayved for review of the penalty
of censure imposed on him after the lapse of 12 to 15 years of the alleged
incideni as because ailegations were pertaining to the period from
October” 88 to April” 92, But surprisingly the authority remained silent on
the review petition preferred by the applicant on 30.12.2004. In such
circumstances, the applicant b. again submitted another pefition on

27.12.2005 in continuation of his earlier review petition giving some more

Mook Chandra G
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detailed grounds in support of his argument and prayed for exoneration

irom the hnposition of penaily.

Copy of the review petition dated 30.12.04 and the other petition

od 27.12.05 arc cnclosed herewith for parusal of Hon'ble

Tribunal as Annexure-8 and 9 respeciively.

L nt ]

That the review peiition preferred by the applicant has been rejected by

the Govt. of India, Ministrv of Defence, vide iﬁlpugned order bearing

aeral

90
jobn ]
5%
I.
-

etter No. C-13011/3/D (Vig-T/2002 dated 18.08.2006. Wherehy penalty
(9]

o

of “censure” has been upheid solely on the basis of commenis of Zonal
Chief Engineer, which was blindly accepted by the Chief Engineer,

Command without independent application of mind by the reviewing

o1 L] y * 1 L L
-wuthority as regquired under the rule. Morcover, fhe grounds or

explanation given by the applicant in his review application has not been
appreciated in the manner it is required. It is reviewed in other word
none of the grounds raised by the applicant in his review petition were
considered by the reviewing authority, but rejected the praver of the

review petitioner on t gic of the comments of Zonal Chief Engineer

SR L ws ._; s.a.;\.— n iz \....L £

That it is stated that the memo of charge sheet dated 12.06.2002 has been
~ ‘.

issued deliberalely by lhe Disciplinary Authority after a lapse of about 14

vears ie. on 12062002 with the sole intention to cause damage of the

promotion prospect of the :pphc**ﬁ as because the authority is well aware

that the app]icani was very much W1th1n the zone of consideration for his

that the respondent U.C.I nowhere given any explanation of delay

-

regarding initiation of the disciplinary proceeding under Rule 16 of the

Mahayh Clhamdva Gy
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CCS (CCA) Rules, 1965 and as a result of such inordinate delay, the
applicant has been seriously prejudiced al such a dislinct point of lime,

and on the grou il of inordinate deiav the memo of char esheet dated

2002 is Hable to be sct aside and quashed.
1t is further submitied that the applicant being an employee of the
f Defence, as such initiation of disciplinary

CS (CCA) Rulcs, 1965 is not

That it is stated that when the applicant repeatedly denied the Article of
harges brought against him through memo dated 12.062002, the
respondents ought (o have followed the detailed procedure of inquiry in
terms of Rule 14 of the CCS (CCA) Rules, 1965. But in the instant case, the

_jl_hf_»rgf;\f dnhhp?at‘akr did not follow the nrc\cpdurp and on that score
alone the nom-speaking, cryptic impugned order of penalty dated

19.11.2004 is lable to be set aide and quashed. More so in view of the fact,
that none of the grounds raised by the applicant while denying the article
of Charges were taken into consideration nor considered any evidence
discussed in the impugned order of penalty dated 19.11.2004. As such the

same ig liable to he set aside and quashed.

That it is stated that after imposition of penalty of censure upon the
applicant vide impugned order dated 19112004 the applicant was
promoted to the cadre of Superintending Engineer vide order dated
16.11.2006 Moreover, it is pertjnem to mention here that DPC was held
prior to July 2003 for filing up some vacancies in the cadre of
Suptﬁntcm‘:u. The applicant was very much within the zone of
consideration at the relevant point of time for promotion to the cadre of
Superintendent Engineer, but the findings of the DPC in respect of the
applaunt is képt under sealed cover in view of the pendency of the

disciplinary proceeding initiated against the applicant through

Mahash Chawdr GpY



memorandam of charge sheet dated 12.06.2002. However, the said
proceeding ended with imposilion of penally of censure on 19.11.2004. Tt
is a settled position of law that censure is not a bar for consideration of
promotion to the next higher grade. In such circumstances the applicant
subnﬂlie& a delailed represeniation on 06.12.2005 addressed lo the
respondent No. 2 (ie. DGOF, Army H.Q, New Delhi) In .tb.e said
representation, the applicant specifically requested for opening of the
sealed covér adopted by the DPC against the vacancies for the year 2003
04 in the cadre of Superintendent Engineer and further requested to grant
hxm promotion with all finandial benefit with retrospective effect. In this
connection it may be stated that the DPC which was heid during the year
2003, the result of the said DPC was published on 23.07.2003, where
—
findings of the DPC in respact of the applicant althoug | kept under sealed

cover but his immmediate juniots namely;

(1)  Shri Dron Ahuja, 500215.
{2)  Shri Pyare Ial, 440323
(3)  Srijagat Pal Ram, 194028.

'Have been recommended by the DPC and included In the panel

declared on 23.07.2003 along with other juniors whose names were

fM

indicated from SL No. 4 to 23 and in terms of the said pancl dated

33.07.2003 issued under leiter No. B/41023/ SE/2003-2004/EIR, have been

nromoted to the cadre of Superintendent Engineer. The applicant

accordingly in his representation dated 06.12.2005, prayed for opening of

he sealed cover and lo give effect of the findings of the DPC. But

surprisingly no action has been taken by the respondents for opening of

the scaled cover which was adopted by the DPC in the year 2003, as such
3 3

findings no other aiternative, the applicant approaching this Hon'bie

Tribunai for setting aside of the impugned memorandum of chargesheet

dated 12.06.2002, penalty order dated 19.11.2004 and the impugned

rejection order dated 18.08.2006 and also for a direction upon the

Marh Chswdve CpE
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respondents to open the scaled cover adopted in the year 2003 in respect
x‘__—_ﬂ

of the applicant by the DPC and to give effect of the same granling all

consequential benefit including sen vority in the cadre of Superintendent’

Engincer.

Copy of the lotter dated 23.07.03 and representation  dated

o]
O
y....\

12, 2009 are enciosed for perusal of Hon'ble Tribunal as

Annexure-i1 and 12 respectively.

4.13 That it is stated that the impugned order of penaity dated 19.11.2004 has

: l.be_n'_ issued without recording necess ary finding and reasoning and on
one the said order of penalk ty dated 19.11.2004 as well as the
impugned review order dated 18.08.2006 is liabie to be set aside and

quashed.

414 That it is stated that the alleged charge of Overpayment made to the party
brought in the Article of Charge against the applicant has nht heen

1.1

established and therefore the article of charges has not been established.

Hence the penalty of censure cannot be mposed on the applicant.

435 That it is stated that mere incorrect preparation of RAR without proper
documentation/ transparent accounting of boulders, releasing payment
without conducting physical ground check without anv ill motive does
not fail within the purview of misconduct for the purposc 'Uf disciplinary
proceeding and on that ground alone the penalty of imposing punishment

of Censure is liable to he get aside and uashed.

is made bonafide and for the cause of i of justice.

5 Grounds for relief{(s} with legal provisions
5.1 For that, the impugned memorandum of charge sheet dated 12.06.2002 is

able to set aside and guashed only on the ground of inordinate de ay in

Mahesh Chawdva Gply
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5.4
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initiating the disdiplinary proceeding under Rule 16 of the CCS (CCA)

Rules, 1965.

For that, the alleged irregularities/article of charges brought against the

U LBR S b

applicant after a lapsc of 14 years has scriously prejudiced the applicant at
his dislanl poini of time on that score alone Lie impugned memorandum

of charge sheet dated 12.06.2002 is liable to set aide and quashed.

Cause m‘uﬂ o the promolion prospect of the aPPhthl from the cadre of
' Su

Execulive Engineer to the cadre of uperintending Engineer as because a

vested section of the authority i well aware that the applicant is well
vithin the zome of consideration for promolion to (he post of
Superintending kngineer at the time of the initiation of disciplinary

praceeding in the month of Tune 2002.

' For that the alleged article of charges brought against the applicant is

totally vague as beczu ¢ nowhere in the article of charge sheet the amount
oi over paymeni made io ihe M/S Ailania Ccmslmcuon, CO (i) Pvi. Lid. is
indicated and hence the article of charges are not specific and definite and

on that score alone the n:“"gnﬂﬂ- memo of charge sheot dated 12.06.02 is

T 3 ¥ . T . . 3 T h |
liabie o be sei aside and quasned.

For that, the ~alleged article of charges brought against the applicant
through memorandum dated 12.06.2002 has been speciﬁca]ly denied by
said f%“u}f‘/ grounds raised by the applicant the dlsmpnnary authcrity
without proper a*ppiicaiivn of mind and also wiﬂwut taking into
ronsideration the grounds raised hy the applicant imposed the pem}tv of
censure in a most arbitrary manner without £ 'owiﬂg the procedure laid

down in Rule 14 of CCS (CCA) Rules, 1965.

Mooty chawd
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For that, the penalty of censure has been imposed by the impugned order
daled 19.11.2004 by the disci ciplinary authorily without any chscussmn of
evidence, grounds raised by the applica ant and also without assigning any
valid reasons and on that score alonc the impugned order of penalty

dated 19.11.2004 is liabie 10 be sel aside and quashed.

ot that the applicant does not fall within the pusview of CCS (CCA)
Rules, 1965 being a civilian defence employee and as such initiation of a

f**sc.;pﬁﬁagf p‘eceea,ing under Rule 16 againgt the applicant in terms of

the basic charge of overpayment made to the contractor has not
been established as evident from the order of penalty dated 19.11.2004 and

as such the said penalty order dated 19.1 1.2004 is liable to set aside and

For that no inquiry report hdb Peen served upon the applicant before
fmposition of penalty of censure and as such reasonable opportunity has
been denied to the applicant and on that score alone the mlpuﬂnf:d order

daied 19.11.2004 is liable io be sei aside and quashed.

authority imposed the penalty of “censure”

ounds raised by the applicant in his

£
[y
ot
2
£
B
s)
7
E
il
£
D

/31.10.2002, but arbitrarily reached to a a conchision

t'D

)

that .the applicant is guilty of charges without ar any finding and also
without assigning any valid reasons for imposition any valid reasons for
initiation of such penaity of censure after a lapse of 16 years from the date

e

of alleged incident/{ irregularities.

or that, on a careful reading the impugned order of penalty dated

joy

9.11.2004, it would be evident that the basic allegation of overpayment is

missing from the conclusion reached by the disciplinary authority in the

Mokaih Chandra GG
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512 For that mere incorrect 1 eparation of RAR without proper
documentation/ transparent accoun ing of boulders/releasing payment
without conducting physical ground check does nol fali within the

purview of misconduct, and as such the impugned order ¢

f penalty dated

513 For that review petiion has been rejected by the impugned lotter dated
6 only on ihe basis of commenis made by the Zonal Chief
Engineer, which was followed mechanically by the Command Chief
Fngineer without proper concideration of the grounds raised hy the
applicant in his review petition as such the impugned order of rejection

dated 18.08.2006 is not sustainable in the eve of law.

5.14 For that when a proceeding is initiated under Rule 16 of the CCS (CCA)

Rules, 1965 in that event the disciplinary autharity should take special

care 101 consideration of the grounds assigned by the charged official, as

because normal procedure of regular hearing is not followed in the cases
of d_isciplinary proceeding initiated under Rule 164, so that grounds raised

e crarged officer is duly considered before imiposition: of the penalty,

but in the instant case, no such care has been taken, but the reviewing

authority at the dictation of the Zomal Chief Engineer upheld the penalty

Lo, SO A S 3 by tho ot L .. A R A I S |
Or T Censure’ issusd b the ¢ Supm‘t': Y aunority. As sucht thie iny grhiea

order dated 18.08.2006 is liable to be set aside and quashed.

5.1i5 For ithai the penaliy order daied 19.11.2004 has been issued wiithout

© . recording necessary finding and reasoning and on that score alone the
penalty order dated 19.11.2004 is liablo to be set aside and quashed.

5.16  For that the hasic charge of overpayment has not heen estahlished and as
such not reflected in the impugned order of penalty dated 19.11.2004 and

Makath Qhand» s
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on that score alone the imp pugned order dated 12.11.2004 is Liable to be sct

aside and quashed.

l" or Eﬂat eVEeED me mlpOSlﬁOl’t OI PE‘IV«UEV Of CE’DS‘UJE upon me appuuam
V1de mmuoned order dated 19.11.2004 cannot stand on the way of
* cadre of Superintending Engineer

y}

pursuant to the findings of the DPC held in the year 2003 against the

vacancies of 2003-04 which is kept under sealed cover.

scxplmar:y authorily initiated under Ruie
Rues 196_.5 against the applicant, ended with the imposition of penalty of
" as such the scaled cover adopted by the respondents duri ing the
year 2003 while DPC considered promotion of the applicant alongwith his
to the cadre of
but the ﬁrdmgo of the DPC in respect of the
appiicant is kept under sealed cover on the grou_n' of pendency of the
uch fh sealed ¢

view of imposition of penalty of “censure” on the ground that “censure” is
P ¥

ver is liable to be opened in

not a bar for promotion.

For that iargn numbers of juniors of the applicant have been promoted to
the cadre of Superintendent Engineer in the light of the recommendation

.
: 2003 as acquired a

o

aof the neC held in the vear 2003 ac euch the E‘p“..l(' it ha
\/ﬂiuiiUlL dnu .l(_gdl n&ﬂt IUI (.Unblu(.rauor UI PIOmOhUI] D\' OP(.I]JII& tn(.

sealed cover adopted by the DPC during the year 2003.

For that, in view of the imposition of penalty of “censure” the sealed cover
adopted by DPC in the vear 2003 against the vacancies of 2003-04 is liable

to be opened and also be given effect to.

For that the applicant has acquired a valuable right for antedating his

promotion to the cadre of Supurintcndjng Enginicer at least from the date

of promotion of his immediate juniors in the cadre of Superintendent

Mahorh Chawdva GAPS
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Engincer with all conscequential benefit including seniority in the grade of

Superiniending Engineer.

For that even there is inordinate delay in compietion of the disciplinary
proceeding after issuance of the memorandum of charge sheet dated

have heen complated writhin a perios

- . . P .
Promotion Commitiee in the vear 2003 without resorting ¢

cover procedure, as such even in delay in compietion of proceeding aiso

caused irreparable loss and injury to the applicant in the matter of

For that, in terms of guidelines prescribed by the CVC, the disciplinary
proceeding cught to have been completed within a period of 2 months
from the date of issuance of the charge sheet but due to laches and
e part of the respondents the proceeding has taken
inasmuch as 4 years time for completion which also caused prejudiced to

the applicant.

For that delayed decision on the part of the disciplinary authority to
impose penalty of Censure in fact cause damage to the promotion

ospect on the applicant in the cadre of Superintending Engineer in the

vear 2005 which has caused serious and adverse effect like imposition of

major penalty due to deliberate delay in communicating the decision for

impaosition of penalty by the disciplinary authority.

For that there was difference of opinion among the authorities regarding

iion of penalty upon the applicant.

For that, the findings of the reviewing authority are contradictory with the
findings of the disciplinary authority so far the allegation of over payment

is concerned.

=T
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For tha 1

¢ respondent authority has initiated the disciplinary proceeding

under Rule 16 of the CCS (CCA) Rule 1965 afler a lapse of 14 years with a

maiafide intention to cause damage to the promotion prospect to the
applicant

11 11

- That the applicant states that he has exhausted all the remedies available

to them and there is no other alternative and efficacious remedy than to

file this application,

Maiiers not previously filed or pending wiih any other Couri.

The applicant further declares that he did not previously filed any

or any other Bench of the Tribunal regarding the subject matter of this
application nor any such application, Writ Petition or Suit is pending

before anv of them

Under the facts and circumstances stated above, the applicant humbiy
prays that Your Lordshins be pleased to admit this application, call for the
records of the case and issue notice to the respondents to show cause as to
why the relief(s) sought for in this app]icatioﬁ shall not be granted and on
perusal of the records and after hearing the parties on the cause or causes
that may be shown, be pleased to grant the following relief(s):

That the impugned memo of charge sheet bearing letter No, C-
13011/3/D (VigID/2002 dated 12.06.2002 (Annexure- 5), impugned
penaity order bearing letter No. 42101/390/02/1 D (2) dated 19.11.2004
(Annexure- 7) as well as the impugned order of rejection bearing letter
No. C-13011/3/D(Vig-I) /2002 dated 18.08.2006 (Annexure- 10) are liable

PG



sealed cover adopied by the DPC in respecl oi the
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ap phmnl durm the

vear 2003 against the vacancies for the year 2003-04 for promotion to the

the findings/recommendation, of the DPC and antedate the

3ot AL amvemrer ~L
AJTC G Promdusin Gi

ding Engineer at least from th

be pleased to give offect of

e pr omotion o

{

Engineer with ail consequential service benefit with seniority.

8.3  Costs of the application.
84  Anv other relief(s) to which the applicant is enutled as the Hon'ble

Tﬂhnn,ﬁ may deem fit and proper,

9, jnterim order praved for.

During nendency of this apnhicatic he anplicant p
During vendency of this apphcafion, ihe 4pp

N P

ITALTA, T

21  That the Hon'ble Tribunal be pleased to observe that the pendency of this
Original Application shail not be a bar to grant the relief to the applicants
ag prayed above.

T e

53 LP.O No. . 929G 932625
ii) Date of Issue Y oL 11.0 8.

#i)  Issued from G, P o. QGuevak
iv)  Pavableat <S.Po. Guan”

2
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Makarh chondra Qupg
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VERIFICATION

1, Shri Mahesh Chandra Gupta, SE, 5/0- Shri Shanti Swarup Gupta, aged
at A6 vears, working as Director, in the O/o- Chief Engineer (AF),

Shillong, Elephant Falls Camp, P.O- Nonglyer, Upper Shillong, Shiliong-

793009, applicant in the instant application. do hereby verify that the

ctatements made in Paragra anh 1 to 4 and 6 to 12 are frue tomy Inowledge

[ R

and those made in Paragraph 5 are frue io my legal advice and 1 have not

suppressed any material fact.

And Isign this verification on this the WW day of De cember 2006.

Makayn Chandva GMPS
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Directorate General of Personnel/t 1 1
Enginecr-in-Chi>f"s Rranch
- Army Headquarers
DHQ PQ, New Delhi-1106011
70001/SE! 30/2006 |6 Nov 2006
" v CI Southem Conunand, Pune
v CE Eastern Command, Folkata
v °E Central Command, Luclnow
U Western Coramand, Chundimandir
w- CF Notthem Command, C/Q 56 APO
« CE South Westem Contnand '
DG MAP
LE-in-C’s Branch (& Coord-1)

- PROMOTION (1188 Jiacqus cqo e oy s veiwa

1 The foltowing nostingx nre lereby rdered:. e . .

i Em thmﬂnme aln‘n' Cred: T.Iax.c;gn: —J R AV) . l ml___kﬂ.
r—mml—'_o_g_?ur“g IREEDSTIN LT T ‘

< xu-,:rnu L4y LSTIN

o 'E (AF) Shillong CE(AF)Shillong ~ Move
MC Gupta, EE asDic forthwith

(»  MBS.300220 Sh: CE Bhtinda Zone MAP Aurangsbad ~ Move
Kulbhushan Goel, BE a8 Project Manager  forthwith

{¢)  MES-{86146 $h CWE (AF) Lobegim  CE Notth Command  Move
Sunil Mathur, EE ‘ as Dir . forthwathy

(<), MES3-3i0244 Sh CL (CC) Kolkaty CE &rinagar Zunc Move
Ajay Rajvanshi, ER as Dir fortnvith
() ME3439084 S | CE Bhupal Zone CE Bhopatl Zone Moave
Ved Kant Singh, KE as Dir forthwith
()] ME!-300233 Sh E-in-C's Branch CE DGNP Vizug Move
Mayor Kumar, EE as Dir forthwith
8) MLti-d38454 §h CE Lucknow 2on: CC Lucknow Zone  Move
Rajiv Khare, EE ' as Dir . forthwith
Alth - MOD ID No PC-If 10 3(S)II006/DVY-1)- g¢ - 6 Noy 2006 |
Dir Pers (MZ/
fA .
. /-
f

e e Ll . e EBT ety s )




o etHl Al sun b6

e REAPH, ¥4 Uday Shanjcar Prasad 2 )y 6l
-R26 443¢71 Subodh Kumar 01 Jui 62
.27 4348448 Ratneshwar 2 May o
T 507786 Shiv Kumar 12 Jul 63
N 29 300250  Shice Mohan Kumar Sinha 20 Jap 61
S 30 192852 ‘Rajesh Jain 5 Sep 62
LT3 3002774 Sunil Agarwy] 29 Maro3
32 48073 Vipin Kumar (5 Jul 63
33 425559 Manoj Kaushix 04 Jul 63
 (Thirty Three O fficerq Only) sr7

ﬁ;ﬁjﬂj, IDSK)
SE

Dir (Pers)/}: | (DPC-,:
For Eugi:wer-in-(.‘hi-:

HM&M REsSvam w2 ETRR 1w -
T . Dit : Aorato Geunerul o Persottney/is ) B
! [ ( S . . R N . . .
: rel 1'3( )lwx’x— by n o Eryirecr-in-Chiol's Rranch
N g - . A2 Headquarters .
S DL PO. New Delhi-110011
: SRR M anm
70001/SE/ 3073006 | =

v CE Southern Ciunmand, Pune
v CE Eastern Cornmand, Kolknia
~ CE Ceawral Coramand, Lucknow .
“ CE Western Commuand, Chandimandis
« CE Northom Command, C/O 56 APO
« CE South Westom Command
DC MAP
E-ir-1>'s Branch (B Coord-1)

Ve e

DION-CUM-PCSTINGS ', F Eks TO SEs

.o e k'»r.‘:-l:
L




e

rikilya Abliyanta
Uttar Kaman
Chief Engineer
Northern Command
C/0 56 APO

42101/390/ 02 /E1D(2) /9 Nov 2000

MES~186749 :
Shri M C Gupta,AEE (Now EE)

S0~2 (Budget)

SHOW CAUSE NOTICE

Payment to M/s Atlanta Constructions Co, (I) Pvt Ltd, under
Contract Agreement No CEMZ /ARK/O7 OF 88-89, The contract
was accepted on 12 Oct 88 rfor Bs 19,58,94,190/~,

2. While you were functioning as AGE B/R III of GE (P) No 1

NAS Arakkonam during the period from Oct 88 to Apr 92, it was
found by the BOI that :=

(a) while making payments in RARs ie 7th,13th,1hth,33?m@
4Oth,54th,56th ‘and 58th that you did not physically
verify or check the contractor's material lying at site

over assessed on lorry load basis and thus failed in
your duties as Engineer-in-Charge,

(b) You prepared in.correct RAR from 59th to 63rd
certifyini the quantities of boulders lying at site as

thout "any documentation and improper
application of rates for the white boulders lying at
site, g

(c% The rates for blue boulders and white boulders were
5/~ and & 52,40 Per cubic metye:s respectively, whereas
you as Engineer-in—Charge had made improper application
of rates and paid at a uniform rate of B 95/~ cubic
metye even for white boulders, resulting in over payment,

(d) There was wide difference, in the quantities
mentioned in the cancellation board, tendered quantities
of risk and cost, court commissioner report and
quantities handed over to BRTF, This situation risen

and is attributed to the ract that right from arrivael of
boulder, no proper arrangement, Organisation and recorxds
existed for the boulder received at dumping site, Thus

it led ultimately to over bayment and other complications,

3. By the above acts, you failed to maintain integrity and
absolute devotion to duty and contravened rule 3 (1) (i) & (ii)
of CCS (Conduct) Rules 1964,

4L, You are‘therefore, hereby given this show cause notice

to explain as to why disciplinary action should ot be:
taken against you, "Your explanation should reach this HQ

Within 15 days or receipt of this letter, / |

(TDS Redi)

CGag

&PL | Cllef Brpimens
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o

S @QYD\

From : MES 186149
M C Gupta, EE
IDSE
CE Northern Command
/0 56 APO

To: Defence Secretary
Ministry of Defence
New Detlhi. :
( Through proper channel )

OVER PAYMENT TO M/S ATLANTA CONSTRUCTION CO0. 1) PVT
 LID : CA NG CEMZ/ARK/07 OF 88-99 AT NAS ARAKONAM

Sir,

1. Show cause potice issued vide Chief Engineer { Navy ) Visakhapatanam letter
No. 10803/51/47/E1D dt 02 Nov 2000 was recaived by me on 21 Nov 2000 through
Chiet Engineer Northern Command vide their letter No. 4 2101/390/02/E1D(2) dt

19 Nov 2000 (Copy of receipt enclosed at Appdx ‘A™).

2. Reply to show canse notice was handed over to CE Northern Command on

30 Nov 2000 which was forwarded to CE (Navy ) Visakhapatanam vide CE Northern
Command fetter No. 42101/396/66 dt 02 Dec 2060, (Copy of letter along with my
reply on show cause notice is enclosed at Appdx ‘B’.) '

3. CE Sofxthern Command vide their signal No. 07338 di 18 Feb 2001 (Copy
enclosed at Appdx ‘C*) had asked parawise comments/recommendations on version
(reply) submitted by me from CE Navy Visakhapatanam.

4. H 15 understood that my version has not been processed 50 far even after lapse
of about eight months from the date of submission of my reply. It may be presumed
that I may get charge sheet without hearing my reply as my reply has not been
processed.

%

.
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S. It is for your kind information that by next vear I shall be in promotion zoie
for the post of superintending engineer and issue of charge sheet will effect ny
carrier. In this 1 ain-not the defaulter which is clear from my reply enclosed.
————y . .
6. May I request to consider my reply with sympathy bejore taking any decision

for disciplinary action against me.

Fnct: 1. Appdx “A°
2. Appdx B’
3. Appdx C’.

Copy to : 1. Advanced copy to Defence Secretary
Mustry of Defénce
_ New Delhi.
2 Asmy HQ, E-in-C*s Branch
ETD, Kashmir House, New Delhi

3. CE SC. Pune

4. Chief Engineer (Navy)
Station Road
Yisakhapatanam
5. CwE (Navy)
Chinnai

Yours Sincerely

&ty

(M C Gupta, EE
JDSE )

Along with Appdx A, B, C

Along with Appdx A, B, C
with a request to direct
CE SC for processing my
version submitted.

Along with Appdx A, B, C
with @request to direct
CE Visakhapatanam for
processing my version
With arequest to process
My version Submitted en
show cause netice

With arequest o process
my version gn show
cause notice
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P I ANNEXUR E ~ Gaeries
o w" No.C-13011/3//D(Vig.IT) /2002
' Government of India
‘ Ministry of Defence
/ " New Delhi, the 12th June, 2002.

MEMORANDUM

MES-186749 Shri MC Gupta, AGE B/R (now EE), is hereby informed that it
is proposed to take action against him under Rule 16 of the Central Civil Service
(Classification, Control & Appeal) Rules, 1965. The substance of imputations of
misconduct or misbehaviour, on which action is proposed to be taken as mentioned
above, is set out in the enclosed articles of charge. (Annexure-I). A statement of the
imputations of misconduct or misbehaviour in support of each article of charge is
enclosed (Annexure II). A list of documents by which and a list of witnesses by
whom, the articles of charge are proposed to be sustained are also enclosed
(Annexure I1I and IV).

Shri MC Gupta is hereby given an opportunity to make such representation as
he may wish to make against the proposal.

If Shri MC Gupta fails to submit his representation within 10 days of the
receipt of this Memorandum, it will be presumed that he has no representation to
make and orders will be liable to be passed against him ex-parte.

A copy of Central Vigilance Commission’s UO No.001/DEF/103 dated 24th
May 2002, communicating the Commission’s first stage advice, is enclosed for
information of Shri MC Gupta. o

The receipt of this Memorandum should be acknowledged. by Shri MC

i (By order and in the name of the President)

v ‘//

AT

(Suman K. Sharma)
Under Secretary to the Government of India

Shri MC Gupta, EE
(MES-186749) - Thro’ E-in-C’s Brancl/E1D

Copy to:

DDGP(D&YV)
E-in-C’s Branch

Copy also for information to:
Shri R.K. Bajaj, Director - w.r.t. their UO mentioned above.

Central Vigilance Commission
Satarkata Bhavan, New Delhi.
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ANNEXURE -1

STATEMENT OF ARTICLES OF CHARGES FRAMED AGAINST
MES-186749 SHRI MC GUPTA, EE, FORMER AGE B/R-III
GE(P) NO.1 NAS ARAKKONAM

ARTICLE -1

MES-186749 Shri MC Gupta, AEE B/R while functioning as AGE B/R-III
GE (P) No.1 Naval Air Station, Arakkonam during the period from Oct 88 to Apr 92
failed to perform his duty in that he prepared incorrect RAR Nos. 7, 13, 14, 33, 40,
43, 54, 56 and 58 whereby the material lying at the site was certified without any
physical ground check.

By this act, the said MES-186749 Shri MC Gupta, AEE B/R (now EE) failed
to maintain devotion to duty, and thus contravened Rule 3(1)(ii) of CCS(Conduct)
Rules, 1964.

ARTICLE -1I

MES-186749:Shri MC Gupta, AEE B/R (now EE) while functioning as AGE
B/R-III GE (P) No.1 Naval Air Station, Arakkonam during the period from Oct ‘88
to Apr ‘92 failed to perform his duty in that he prepared incorrect RARs from 59th
RAR to 63 RAR and certifying the quantities of boulders lying at site as correct

without any proper documentation and improper application of rates for ‘the white

boulders lying at site. By this act, he failed to maintain _devotion to duty, and thus
contravened Rule 3 (1)(ii) of CCS(Conduct) Rules, 1964.
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ANNEXURE - I1

STATEMENT OF IMPUTATIONS OF MISCONDUCT OR
MISBEHAVIOUR IN SUPPORT OF ARTICLES OF CHARGES FRAMED
AGAINST MES -186749 SHRI MC GUPTA, EE, THEN AGE B/R-IIl, GE(P)
No.1, NAS, ARAKKONAM

ARTICLE 1

MES-186749 Shri MC Gupta, AE B/R (now EE), while functioning as AGE
B/R-III GE (P) No.1 Naval Air Station, Arakkonam during the period from Oct 88 to
Apr 92 as Engineer-in-Charge of CA No.CEMZ/Ark/07 of 1988-89, he prepared
incorrect RARs bearing numbers 7, 13, 14,33,40, 43, 54, 56 and 58/wherein the
Thatenal lying at site was certified without any physical check being carried out on
ground, resulting tin incorrect and overpayment being made fo the confractor. ~ ~~

Shri MC Gupta, as oﬁg GE/offg AGE made payments in 9 in number RARs
ie., 7" RAR, 13" RAR and 14" RAR, 33" RAR, 40" RAR 43" RAR, 54" RAR, 56"
RAR and 58" RAR. At no RAR stage, Shri MC Gupta did personally verify or
check the contractor’s material lying at site. He did not go to the site physically. He
allowed the overpayment on boulders_incorrectly/over assessed on Jorry load basis
by the Engineer in charges. Thus, he failed in his duties as an Engineer-in-Charge
(offg capacity) and as an offg Garrison Engineer.

By this act, the said MES-186749 Shri MC Gupta, AEE B/R (now EE) failed
to maintain devotion to duty, and thus contravened Rule 3(1) (ii) of CCS(Conduct)
Rules, 1964.

ARTICLE - II

MES-186749 Shri MC Gupta, AEE B/R (now EE), while functioning as
AGE B/R-11I GE (P) No.1 Naval Air Station, Arakkonam during the period from Oct
88 to Apr 92 as Engineer-in-Charge of CA No.CEMZ/Ark/07 of 1988-89, he
prepared incorrect RARs from 59" RAR to 63" RAR, certifying the quantities of
boulders lying at site as correct without any documentation and improper application
of rates for the white boulders lying at site. N

Shri MC Gupta compiled the RARs from 59" RAR to 63 RAR. As per 63"
RAR, the payment was made for 86,000 Cubic metre of boulders lying at site. Shri
MC Gupta failed to verify this quantity at the site. At no stage Shri MC Gupta did
verify the contractor’s material lying at the site from 59™ to 63™ RAR. Had Shri MC
Gupta made sincere efforts to check physically the quantity of boulders lying at site,
the overpayment to the contractor could have been avoided. In the second vigilance
check carried out by CEMZ it was observed that the quantity of white boulders and

Ay
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blue boulders at site was termed as ‘hard granite’ boulders and a uniform rate of
Rs.95 per cubic metre was allowed.

‘Blue boulders’ were used in concreting and bituminous work, for which the
contractor quoted percentage above SSR while ‘white boulders’ were used in WBM
for which the contractor had quoted rates as per SSR. The rates for blue boulders and
white boulders were Rs.95.00 and Rs.52.40 per cubic metre, respectively. Shri MC
Gupta made improper application of rate and paid at a uniform rate of Rs.95 per
cubic metre even for ‘white boulders’.

By this act, the said MES-196749 Shri MC Gupta, AEE B/R (now EE) failed
to maintain devotion to duty, and thus contravened Rule 3 (1) (ii) of CCS(Conduct)
Rules, 1964.
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ANNEXURE - 111

LIST OF DOCUMENTS BY WHICH THE ARTICLES OF CHARGES
FRAMED AGAINST MES 186749 SHRI MC GUPTA, EE, THEN AGE B/R-
11, GE(P) No.1, NAS ARAKKONAM

1. Proceedings of the Board of Inquiry held at INS Rajali by the order FOC-in-
C Eastern Naval Command, Vishakhapatnam to investigate alleged overpayment to
contractor M/s Atlanta Construction Company (India) Pvt Ltd in respect of CA
No.CEMZ/Ark/07 of 88-89.

ANNEXURE -1V

LIST OF WITNESSES BY WHICH THE ARTICLES OF CHARGES
FRAMED AGAINST MES -186749 SHRI MC GUPTA, EE, THEN AGE B/R-
11, GE(P) No.1, NAS ARAKKONAM

NIL

[y %e
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T < ‘ w‘\'f.ewb«’(' Cont
’ Central Vigilance Commission OwF T,crgwd

In facts and circumstances of the case the Commission would
concur with the proposal of the department and give its first stage advice
to initiate penalty of token recovery of pecuniary loss in terms of item iii
of Rule 11 of CCS (CCAj Rules, 1965 on Sh VO Srinivasan, AGE, B/R
and Sh MC Gupta, EE. ’ -

2. Receipt of the Commission’s advice, along with department’s file C-
13011/3/VIG-11/2002 and records of the case, may be acknowledged.

A

Action taken in pursuance of the advice may be intimated to the

Commission.
P
, O el
I 158)4j) :
Director
Ministry of Defence {Sh RP Bagai, JS/CVO}, North Biock, New Delhi.

CVC’s UO No. 001/DEF/ 103 dated 24 May 2002
24wy 200

cacl: As above.
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BE-1C SECTION

DISCP 3: MES. 49 SHRI MC GUPTA AE . g
B/R {NOW EE) '

1, MOD Memorandum No G.1304/3/D{Vig-II)/2002 dt 12 Jun 02
recd under Southern Command Pune letter No 130806/MZ/2/
477/E1D dt 10 Jul 2002 through[Westem Command Chandimandir
letter No 31000/972/8/E1D{I) At 29 Jul 2002 alongwith

CVC U0 No 001/DEE/103 dt 24 Mar 2002 communicating the
commission's flrst stage advice are forwarded herewith,

2. Dated ack in token of having recd above documents
may please be sent to this sec in quadruplicatée for
@p®s onward submission to CE Chandimandir as directed,

Shna MC to, L€ |
Deua (_Q’G Y %WMJM
B (oED> P oL _ : andari. )
. Officer
BEncls ¢ .:_(As above ) ' For CWE
Sopy tQ -
HQ CE(AFJWAC Palam . - For infor wrt HQ CE WC Chandimandix

letter cited ahove please.

CONFIDENTIAL

(AN
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MCG/ARK/ [ /Pers 24 Oct2002

1
. MES. | . Ky 4
From %%iﬁfﬁfég | (on Tlp T CHINNAL)
IDSE, DCWE(B/R),
(Air Force) Palam, Delhi

To © :CWE(AF)Palam -
: Delhi Cantt, Delhi-10

DISCP: MES-186149 SHRI MC GUPTA, AEE B/R (NOW EE):‘REPLY OF CHARGE SHEET
CONSTRUCTION OF RUNWAY AT NAS ARAKKONAM

 Sir,

1. Refer your letter No C/102/Offrs/135/E1C dated 07 Aug 2002 and movement order No 1565-

* A/312/E1B dated 09 Oct 2002 issued to see the documents at CWE (Navy) Chennai.

\

2. I'do not accept the charges received vide your letter under reference. Upto now whatever reply 1
had given was based on my memory and some data's available with me. Since now I have studied the
complete documents, I hereby submit my detailed comments on charge sheet served vide your letter under
refer for your kind and sympathetic consideration.

3. It is requested that the charges may be settled in view of my detailed reply enclosed at Appx 'A’
and ‘B ' alongwith supporting documents. :

Thanks;
Yours faithfully,

. : / A' ,
Enclosure: (Appx 'A" Page Nos 02 only, /w
Appx 'B' Page Nos 01 to 19 &
Supporting documents P-01 to P-100) (MCT Gupta)

Copy in advance to : - : _
1. Secretary, - Far info & necessary action alongwith enclosures as above
Govt of India

Ministry of Defence, New Delhi

2. E-inC's Branch, EID(D&V) | . ~do-
Amy HQ, DHQ PO ‘
New Delhi - 11

3. CE Southem Command, Pune B - do-

/4/ Chief Engineer ( Navy) - - do -

" Station Road )
Visakhapatnam -04

5. CWE A : - -do -
e (8702 “

‘sl T A 'ANNEXURE-*é
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ANNEXURE

-6

'MES-186149 Shri MC Gupta, AEE B/R (now EE), while

’ ﬁmcuomng as AGE B/R-TI GE (P) No 1 NAS, Arakkonam
~ diiting the period from Oct 88 to Apr 92 fail to-perform his duty
in that he prepared incorrect RARs No 7, 13, 14, 33, 40, 43, 54,

56 & 58 whereby the matesal lying at site was certified without
any physical ground check.

By this act, the said MES-186149 Shri MC Gupts, AEE B/R
(now EE) faled to maintain devotion to duty and thus
contravened Rule 3 (1} (ii) of CCS{Conduct) Rules 1964,

_ ARTICLE - I

MES-186149 Shri MC Gupta, AEE B/R (now EE), while
ﬁmcnenmg as AGE BR - BL GE (P) No 1 NAS Arakkonam
during the period from Oct 88 to Apr 2 failed to perform his
duty in that he prcparedmcorreccRARsﬁ'omSQ‘*’RARto@"’
RAR and certifying the quantitics of bouldars lying at site as
correct’ without any proper documentation and improper
application of rates for the white boulders lying at site.

By this act, the said MES-186149 Shri MC Gupta, AEE B/R
(now EE) failed to maiatain devotion to duty and thus
contravened Rule 3 (1) (i) of CCS (Conduct) Rules 1964.

Appx ‘A’
e PARAWISE REPLY OF ANNEXURE I GF CHARGE SHEET :
CHARGES EEPLY
1. 2
ARTICLE -1

1.. Itotally disagree with the charge. Charge is nclther con'ect nor it specifies

the amount of the over pzyment by mé in each RAR. The charge should be

specific and clearly statmg the -amotnt of over payment m each RAR so that
specific reply can be given.

2.  As AGE B/R-TI ] had not prepaed any of the these RAR since the
responsibility for preparation of RAR and to check the material lying at site for
whole project was of AGE B/R-TI as per office order issued by GE (Office order
could not be provxdpd tc e during examining of documents as record of El
dring that pedod i neither availeble m GE office nor CWE office). However it
is submitted that RAR No 33 was prepiured by me as Offg AGE B/R-I v.hilc he
was on fezve.

3. For detziled reply please refer reply of article I of annexure 11

1. I totally disagree with the charge. Charge is neither correct nor it spccxﬁes

the amount of the over payment by me in each RAR. The charge should b

specific and clearly stafing the amount of over payment in each RAR so that
specific reply can be given. '

e
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2. It is submitted that the responshlin of preperztion of RAR and té)avmt:nt of

material lying at site for whale project was of AGE B/R-IL  After 58" RAR Shri
VO Sreenivasan, AGE B/R-II was relisved on permanent posting. ' He handed
over. the charge to Shr. SK Mi»hra AGE B/R-I.on 03 Oct 91 without handing

_over of boulders. speciﬁca!ly as has becn agrccd by him also (Refer P—69) On 14

Oct 91 I'was made responsible for measurement of boulders and on 07" Oct 91

for preparation of RAR (Refer P-68). Therefore I had to' asswsid the charge of
boulders based on records avalable and phyvical check by me to the extent
possible. Since no material came af site :lumg this period maintenance of
document was not required except the quarntity of crushed material used m work

dons to reduce the quantity of boulder, which had been entered in register. Since

no white boulders was av.xilable as par rzcord and if it was s.uaposed to be
available the raie pmd was correct and explained i article-I of annexure-Il at
Appx ‘B’

3. For detailed reply please refor reply of aticle I of annexure IL

o

L asSsumed
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| Appx ‘B’
- PARAWISE REPLY OF ANNEXURE I1 OF CHARGE SHEXT
CHARGES REPLY ’
]
ARHéLE -1 -

MES-186149 Shr MC Gupta, AEE
B/R (now EE), while functioning as AGE
BR-IlI GE (P) No 1 NAS, Arakkonan
during. the period from Oct 88-to Apr 92
as Engineer-in-Charge of CA NO
CEMZ/ARK/Q7 of 1988-89, he prepared
incorrect RAR’s bearmg No 7, 13, 14,
33, 40, 43, 54, 56 & 58 wherein the
material lying at site was certified
without any physical check being carried
out on ground, resuliiy,. o ncorrect and
over payment being made to the
contractor. '

\a

1.Y1 totally disagree with the charge. Charge is neither correct nor it speoifies the amount of the over
payraent by each RAR. The charge should be specific and clearly stating the amount of over payment m

each RAR sp that specific reply can be given. | Y
» %} &z ;.,:,-..« {)“\ M ;\‘.‘g %‘&(‘ﬁr z‘: ""12" oAby [ ak G,J){.’T A

2. Before reply I want to submit the following abour the responsibilitics & Possibilizies of physical
measurement for your kind and sympathetic consideration: -

(3) Responsibifities assicaed by GE (P) No ! : When the work physically commencsd, the
responsibilities were distributed to three Sub Divns as under: -

(1 AGE B/R-I : Mr. N Sanjeev was the Enginzer-in-Charge of Sub Div-L He was made

resporsible for sxzecution of portion of runway ic., ffom chainage 2400 Mirs onwards. He was

also made responsible for the accounting of complete material lying at site including boulders and
preparing RAR afier taking work done statements from cther twe Subd Divns.

(i) AGE B/R-II : Mr. VO Sreenivasan was the Enginecr—in-Chafge of Sub Div-lI. He was
made responsible for exscution of full taxi-track and dispersals.

(iii) AGE B/R-II : I was the Engineer-in-Charge of Sub Divn-I. I was made responsible for
execution of portion of runway ie., from chainage 0 to 2400 Mirs and drainage of whole runway
area.

(iv)  After commencement of work boulders lying at site in first. Six RARs were preparcd by
M. N Sanjeev, AGE B/R-I as per responsibility given in Para 2(a) (i) above. From seventh RAR, the
responsibility for payment of boulders lying at site and preparation of RAR was transferred to AGE
B/R-T Mr. VO Sreenivasan by GE (P) No 1. He continued to make payments for boulders till the 58°
RAR, when he was posted out from Arakkonam. From 59% RAR onwards the responsibility of
measuring the material lying at site and preparation of RAR was given to AGE B/R-II Shri MC
Gupta vide office order No 45 dated 14 Oct 91(copy enclosed P-68).

{ok
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V) Thus I was only responsible for measuting' -natonial lying at site from 59% 10 637 RAR only as Enginecr-
Chargs as per office ordars issued by GE (P) No 1.
In this connection Para 11, 12, 16 & 22 on pages 175 to 178 of proceedings of staff C of I may be referred(cepy enclosed P 1

to P 4). A | _ '
- (b) - Possibi ity of phiysical measurement during officia iating capacity
The following is submitted for vour ‘kind consideration: -

(i) Exhibit No 6 of staff C of I: Refer para 14 of BOO to prepafe the mvm*nrv of u:m;l(.tc ‘d.and mcompL. i€ WOIRS ﬂecm*d
by N/s Atlanta Construciicns Co (F) Pvt Ltd(Copy exclosed P-5 te P-6) vhichi 181 eproduccd below:- ¢

e

.

Details are attached at appx ‘H(Copy enclosed P-7). Quantity gtven ‘against S.No l 0 3 i bas»ed Jn t.,:{,:x:consxdﬁad for .
e el € _""'"

payment m last RAR. These actual measurcruent by board is not feasible unless these are property stacked.

(i) Exhibit No 7 of staff C of I : Refer para 26 of court Commissioner report{copy enclosed P-8) lme 3 onward is

reproduced below :-
Since the boulders are found scatiered, accormng to him it is impossible 10 get measured accurately ancl be recuires one racath

ﬁme to smck the same

(m) Exhiblt No 20 ofstaﬁ'c of1: ngilzmcc check report ats2 & 53“'RA.R The BOO ofwgilanoe check took 16
days ie., from 16 Jul 91 to 31 Jul 91 to measure the quantity of boulder at site. ,

(iv) Exhibit No 25 of staff C of I i.e., BOO convened by CWE (P), NAS. Arskkonam for asscssment of boulder vide
office order No 134 dated 29 Oct 91 :-
The BOO took 19 days i.c., from 30 Oct 91 to 18 Nov 91 to measure the quantity of boulder at site.

(v) Question 113 of staff C of I proceedings from Shri K Thiruvenadam, SE(copy enclosed P-9 isbrcmo_duce:d below :-
23‘4 : N ’

25
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Q-113. What was the state of boulder ?

Ans When I reported the boulders were spread over an area approximately 500 Acres behind LRMR hanger and
magazine area. It was not practicable to measure the quanntyl)mg on ground, especially behind the crushers whe;‘ithe

" éarth and the boulders were filled on site in erratic manner. It was riot practicable to assess the quantity lying at site.

(i) Question 458, 459 & 464 of staff C of I proceeding from Mr SK Mishra, EE(copy enclosed P-10 fo P-11) is
re ced below - ‘

Q-458. Hawe you prepared any RAR during your tenurs?
Ans Yes Sit, RAR No 50 and 52 were preparad in the capacity of Cfig AGE B/R No IL

Q-459. Did you ersure that the contractor’s material lying at site wiss actually there and what methods you adopted?

Ans. Intb:s comection I would like to say that the. boulders were lying in the form of irregular heaps. They were

_ v ead.in appx 4 Km x 2’ Km arca and spread haphazardly and it was impossible to meusure the cuantity of boulders
g5 stackad in same measarable stack. It was ensured by me that no fresh advances are released to the contrastor
cryxs made out of the existing advances on account of material lying at site. In this connection it is also

Q=464 of staff C of Kcopy enclosed P-11) is reproduced below :-

scattered in large areas the court commissionter also did guess work and cnly assessed the approximate quantity as
pet’'my knowledge. o '

o 31pro N7 CroagatiV: 7 ARG Yy 1 & » 7 ‘ as £ . vrt dn'y fu[xug‘[
ing/taking over and I have officiated for a few days in which the RARs incidentally fall in.

L L Qcavals mesaresest F L
G-464. How were the boulders assessed in the court comunissioner yeport?  beelders Cinfess Fracked

Ans. As brought ot in my earlier reply it was physically impossible to takc{propérly. as the same was

|
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(vil) Q-526 of stff C of I from Lt Col D Kundu(copy ericlosed P12} and reproduced below:-

Ans.  The basic reason was that bouldcrs werekymgmmost un-cngmecnng W3Y_i1.i thg.usands' of numb:r of heaps

" over a vast area of Naval Air Station which otherwise was. humanly not possible to take proper stock of unless and

 until they were property stacked ds it was resorted to dufing ‘handing/taking over-between' MES & BRO.

3. When every body speaks that it was not possible to measure the quantity of boutders at site how it was possible for
me zlone to verify physically the quantity of boulcers in gquch ‘a less officiating period when RAR was to pay
fortightly as per contract agreetaent andl once RAR is submiitted it is to be paid within 24 hrs as per instructions Lxid
dowri. There used to be pressuré from higher authority not to delay the payment 1o avoid delay of work as it is was
prestigious.and time bound project. “A term-of BOO dstailed by, CEMZ & CWE also took more than 3 fortnight period
to assess the quaniity. Physically measuring the boulders each-time would have memm I had to suffer the quality of
vtk which was going on in my sub civision. resulting . failirre -of ‘runway and: more loss than this, causing another

enquiry. Exact measuremsnt of whole quantity which was cardier-paid in last RAR by concerned AGE/GE was .uidt. -
possible anid not required also since the concerned "AGE/GE had already paid after ascertaining the quantity King at

- site and' there was'fno rzason _to doubt there accountability. The best altermative l=ft with ggﬁms“m.m_‘l‘ﬁ

-quantity of boulders brought diring that RAR: and this’could be Tocondlled by concem :AGE/GE on their aimival and I

. paid the RARs accoramgly. .~ - T —

P

4. ibility mentioned in Para (2)/above: the résponsibility.of prep

585 RAR was of AGE B/R-Il Mr VO Sroenivasan. I was supposed to forward the workdone Stateimng of runway-from -
chaiagé 0 to' 2400 to AGE B/R-IF for compilation s respaiisibility of préparatt /133(’1—“,&@%&5“ of RAR Was with - -

AGE B/R-II Shri VO Sreenivasan which I forwarded“correcily fncall e RARs and thefe K-no obséfvation on that-~ =" e

Further it was the responsibility of AGE ‘B/R-IL; M. ¥O Sreenivasan Tor phiymcal venication, and-eheckipgsofgiote .~ -

* boulders brought by confractor to be included in-RAR of the project as a whole. " Accardinigly frr all the Kms{féféigcii.-~-. o

on the charge, quantity of stone-botlders was verified by: AGE B/R-IL and pqt’_h:} ¢ as Engifieer-in-Charge as AGE T
'B/R-HI." A$ such I cannot be héld responsible for the'lapse-if any, of others. .~ = & ' : S

5. RARs mention& in this charge are not prepared by rhe s Enginoer-in-Charge/Offg AGE except RAR No 33 which
I prepared as Offe AGE B/R-II for few days when AGE B/R-I was, on leave the detail reply for RAR No 33 is as - é)
follows: - o o S e e L ANE
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prepived nor the concernad AGE brefed me about the payment of boulder ‘while going on leave.
Earlicr RAR [ paid as Offg GE was RAR No 14 on 01 Aug 89. At that time boulders available
as per register were 96735 ‘Cum(copy enclosed P-13) and paid by me as Offg GE was 82036
Cmnthmzs[d:dnotpayan}ﬁ'esharnvﬂofmatenald.mngﬂxatRAR ThstARwasprepared o
by mé as Offg AGE. "Thé quantity of material amrivéd during this RAR was not cetified byme -
in the register as I-was'not sure about the quantity roccneddumxgﬂnsRAR smee it -

was not in stacked frm nor # was possible for me to cheéck on ground. The scene on gmund of
boulder collestion was completely change fiom the 14® RAR-paid by me as Qffg-GEabsut &er -
and half month back. The quantity as per material register was increased upto 111275 + 134452

= ”43698 (,xrm m thxs RARfrom 96735 Curn ; a 14“‘ RAR. I'he b0u1d°m were sprad over 1 5

RAR Mo 33 : This RAR was prepared by me as Ojfg AGE. No handing/taking p*port Was

s now to pav the matenz:l tymg at &te The only altamamfe with me mg.;; t}:allshould ,nm_&zy

the material brought at site duging f MAR The quantity of boulder as per rcg:stsx“ copy
enclosed P-14) is reproduce heIow -

\mte - Bhus-

(i) Fresh boulders recerved (hmngRAR— 1200 x 7.5 = 9000 Cam- 15"Ox75‘ 11400 Cum

(i) Upto last RAR = 102775 Cum 121125 Cum

@iy Crushed ~~ = % (-)500Cum___ . (=):4100.Cum
. ' _NetTotal: . . . = . 111275Cum. . = . 134423Cum ..

I considered 101850 Cum of White bouldér and 109700 Cum of Blie boulder ie., total of
211550 Cum for payment (RAR copy enclosed P-15 to P-18} i.e., I restricted the guantity of
boulder more than the anival daring this RAR. Since I had not considered amy payment of fresh

wbgt*l during this RAR question of overpayment as boulders incorrectly/aver -

assessed on lorry load basis ¢ dues not arise .md the charge against me in this RAR ars
completety bas»less

(.

/OC
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Shri MC Gupta, as Offg GE/Offg AGE made

pavments in 9 in number RARSs i, 7" RAR, 13,
14, 337, 40 43" 54° s56% & 58" RAR. Af no

RAR stage, Shn MC Gupta did personally verify

" or check the contractor’s material lying at site.
‘He did not go to the site physically. He allowed -

the over payment on boulders incorrecily/over
assessed on lorry load basis by the Engineer-m-

- Charges. Thus, he failed in his dubes as an
Engineer-in-Charge - (Offg capacity) and as an

Oﬁ'g Garrison Engineer. -
By this act, the said MES-186149 Shri l\'IL,

.Gupta, AEE B/R (now EE) failed to maintain

devotion to duty and thus contravened Rule 3 (1)
(@) of CCS{Conduct) Rules 1964.

6. I totally disagree with the charge. C‘large is neither correct nor it specifies the amount of the
over pa;mmt by cach RAR. The charge sheuld be specific and clsarly stating the amount of over
payment in each RAR so that specific reply can be given.

7. Refer Para 2 &;' 3 also.

8. For reply of RAR No 33 which I prcparud as Offz AGE B/R-TI only please refer Para 4 & 5
-above.

9. I p:nd RAR No 7, 13, 14, 40, 43 & 34 in the capacity of Cffg GE, I have pot at all paid RAR No
36 ‘and 58. Copy.of RAR 36 & 58 are enclosed P-19 to P-22 which shows that these were. paid by
Mr VO Sreesinivasan as AGE and Major VEF Singh as GE. RAR wise reply are furnished below:-

“(a) RARNo 1: 'I‘hrsR.mwas peud by ms as Oﬁa GL Ias Offg GE tockaroundand
“measured the quag,nt) of boulders which were in stacked conditions. The quantity of boulders
Iving at site were matching with the quantity of boulders entered in material register maintamed
by AGE B/R-II but I restricted the quantity on safer side as follows: -

6 'Ihe material stacked upto 6% RAR was 22160 Cum. During 7" RAR as per record
maintained by AGE. B/R-I and checked by me 11025 Cum (copy enclosed P-23) which
mzkes.total.of 33, 185 Cum of boulders. But, quanuty of boulders considered for payment in
this RAR was 28280 Cum (RAR copy anclosed P-24 to P-28) on safer side.

‘With the above facts it is stated that the chargss against me in this RAR are completely false.

g

s
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-upto last RAR.

(b) RAR Mo 13 : This RAR was paid by me as Offg GE. No proper handing/taking over was done
nor anything was bdefed to me about boulders while going on leave by GE. Total quantity of
boulders at site upto.this RAR as per register maintained (copy enclosed P-29) by AGE B/R-II was as
follows:- ' S - _

(i)  Quantity of boulder brought during this RAR = 1650 load @ 7.5 Cum = 12375 Cum
Gi) LastRAR _ = 81360 Cum

Gii)  Crushed quantity , = (=) 4500 Cum
" Net quantity = £9235 Cum

1100k round of site to assess the quantity of boulder visually. I satisfied my self that this much of -
quanity is available on ground but exact mezsurement of whole quantity was not possible and not
required also smce concern AGE and GE's wers suppose o check upto 12 RAR and there was no
reason to doubt there accouniability. The frequency for payment of RAR was fortnight and as per rule
the payment has to be released within 24 hours and there was pressure from higher authority not 1o
delay the RAR’s 1o, avoid. delay of work as it was prestigious & time bouad project. [ _corm‘_/j_dgr__ed
71200 Cam Mcqyy nclosed P-30 to P-33) for payment ie,, less than the material received

~—

Therefore quantity of boulder brought during the RAR was not paid to contractor as per register
maintain by AGE Mr VO Sreenivasan. With the above fact it is clear that I have not paid the fresh
material brought durin 13® RAR as per material register therefore question of owerpayment on
boulders incorrectiy/over as on Torry Joad basis % oush this RAR does not arise and charges
against me in this RAR are completely false.

N
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(c) RAR No 14 : This RAR was also pend by me as Offg GE. 13" RAR was also paid by me as offg
GIE wh¢n GE was on long leave. During 13® RAR 1 did not pay any material brought during that RAR
an d'] asked contractor to stack the material to be brought in the future: Although the material entered in
. e gutcr ‘i as,.;zg:r lorry load as per practice going on at: that time; the material brought dunng that RAR
! .W‘ ls Si I §

in the area marked separately and was measm'cd by me whxch was equa] to” the material
‘teredinhe Fegister (Cepy enclosed’ P-13) as fonew o
D e

: thmatcnalbroughtdunn,,thstAR— 1600103d@7SCum— 12000 Cum
{1i)  Material upto last RAR

= £9235 Cum
‘@n’) Crushed quantity 4 = -).4500 Cum
i : Net quantity available = , , 96735 Cum
~ﬂl
s Therefore I released 12000 Cum of bou]dem in tins RAR.

B oy

.,_...,-w-

: 4 The quannty of boulder considered for payment was 82036 Cum(copy of RAR enclosed P-34 to 37)
: /Wi j, thcabovefactsrtxsclearthatdunng 14" RAR. I personally checked the material and did not

& all oy the boulders incorrectly/over assessed on lorry load basis and the charges against me in this RAR
o .-j. an 3¥,o:tnpletcly false.

¢ 49 '&A_R No 33": Para 5 above may pléase be referred.

A
R
’ ( T

N
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(e) RAR No 40" & 43™ : Thesz. RARs were paid by me as Oﬂg GE. ¢ proper handing/tzking was Jone rior

any thing was briefed about bouiders while going on leave by GE. By now few RARs were pmc by me as Ofig
-GE/Offg AGE as stated above. I confinued my way of payment that is not o pay any fresh asrival of boulders.

The comparison of material as per register and considered for payment in this RARs are tabulated below(copy
of RARs P‘JS to P-45 and rcg;stcr P-46 & P—47 enclosed) -

R.AR 1- Bou.kiers u;sto East Fresh bcmider Crushed ' Net boulder available Qu:mt:ﬂy of boulder
No RAR asper received quantity - -~ as per register consider for payment
TEGIStEr during RAR |- (Comy) - {Cum) © {Cum)
- Cumy {Cuom) . S I
Alv ' ) 3 N 5 . 6
40 1'76_362 +130425= - 825 1900+ 1300 174937 + 123625 = 174900 + 123000 =
' 306487 o =3700 - 303612 302900
43 169762 + 126425 = 1950 2000+1500 167662+ 125475 = 165900 + 126100 =
- 296185 - = 4000 294137 292000

 From the above comparison it is clear. that ;h» fresh boutlders brought during these RAR have not been:
considered by me for payment. When I have not paid fresh material at all ques&on of allowing the overpayment
on boulder i mcorrecuy/over assessed on Iorry lcad dunn,_, thcsc RARS do not ans.e zmd the chargcs agamst me in

- these RARs are completely faise

(f) RAR No 54" 54% : This KAR was paid t by me as Offg GE No proper handing/taking was done oor any
' thing was briefed about boulders while gmng on leave by GE. It is pertinent to state that during 53" RAR a
huge quantity of boulders were recovered: ' :

‘Quantity of boulder paxd in 52‘“’ RAR was 80600 + 138800 = 219400 Cun
Quuantity of boulder paid in 53™ RAR was 157000 Cum.
The difference of above two RARs = 62400 C.xm was recovered in 53 RAR.

)
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Since no fresh material bronght 10 site was paid instead the recove
vigilance check question of allowing the overpayment on ‘boulder incorrectly

- and the charges against me in this RAR are completely false.

" (g) RAR No 56 & 58 : Tlicse RARs were neither prepared
‘Mr VO Sreenivasarras AGE & paid by Maj VKP Singh as

10(a).

ry from last RAR was mzde on advise of presiding officer of
‘over assesssd cn lorry load during this RAR does not arise

by me as AGE nor paid by me as Offg GE.* These RARs were prepared by
GE. Copy of RAR signed by them is enclosed (P19 to P-22).

From the above detatl it is clear that Thad not at al paid any fresh material armived during that RAR which was not in measurable

- condition. I restricted the payment ir: all the RARs paid by me as Offg capacity for few days in ths interest of state which is summarized
RAR | Bouldersupto last RAR Fresh boulder “Crushed quantity | Net boulder available Quantity of boulder
No as per register . - received during RAR (Cum). -~ | as per registsr (Cum) consider for payment
Cumy (Cura) o (Cum)
1 2 3 4 5 6
-7 221689 11025 - 33i85 28280
13 81360 12375 4500 9235 71200
14 . 89235 12000 4500 96735 82036
33 121125+102775=223900 11400+9000= 20400 4100 + 500 = 4600 134425 +111275 = 109700 + 101850 =
) | - 245698 . 211550
40 - 176062 + 130425 = 825 1900 + 1300 = 174937 + 128625 = 174900 + 123000 =
: 306487 4 3700 . 303612 302900
43 169762 + 126425 = 1950 2100 + 1900 = 167662 + 126475 = 165900 + 126100 =
296185 S 4000 234137 292000
54 157600 - 12250 144750 125500

®) 56® & 58™ RAR was not paid by me at 311 in either of capacity of Offg AGE/Offg GE.

(¢) Ineach RARI pcrsgnaﬁ} went to site and physically verified the contractors muaterial of site but I did not allow the payment for
material received during thit RAR which was not in measurable condition. - Therefore, I always under assessed the material

i = e

(d) Charges therefore are incorrect and baseless.
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ARTICLE - 11 1“}?1 totally disagree “with thz charge. Charge is neither correct nor it specifies the amount of the over payment by
MES-186149 . Shri - MC each RAR. The churge should be spe.aﬁc and clearly stating the amount of over pzyment in each RAR so that
Gupta, AEE B/R (mow EE) spemﬁc reply can b B A M S
‘while. fim:utxomng as AGE BR 5). . Para e "‘?N%’ —*@LL 3 f‘}%“\v‘a’ﬁ"f* I f"*r "f"h“ A ""“’/.

*"- T GE () No 1 NAS 2. Para2&3ofAr&cle—Imayalsobcrefmed
~Arakkonam during the-period™
“”‘fmm Oct 88 to Apr 92 -a 3. Gu‘mw-of boutlders :-

rEngmeer-m-C'harge of CA No : , . .
CEMZ/ARK/07. of 1988-89 he () From :”“‘ o 4% RAR 84710 Cum of boulders were recovered from the quantity of boulders paid earlier

pl;g!—ll‘\ﬁd incorrect RARs from (wpy of RAR P-53 tc P-60 & P-27 to P-30 & rnatenal register P-61 & P-52 enclosed).. The detail of this quantity
5 RAR o 63° RAR,  isgiven below: - _

* certifying  the quanfiies - of .. . - e
‘boulders lying at site as cormect | RAR | Boulders avalabla as Bouldes pad | Quantity of boulder |  Remarks of AGE B/R-II on
without any documentation and - | No -]  per material rezister - RAR (Cum) . | restricted mRAR material register
- improper application of rates for |- . maintained by AGE S (Cum) '
thewh:tz boiilﬂm-skymgatsﬁe. R B/R-H (Curn) ’. :
' : 1 o 2 3 A 4 5
52 138800 + 83600 = 136800 + sosso = 8000 Say 80600 Cum
. L 227400 219490°
53 137200 + 77260 = 157000 A 57460 - (i) Deduct forwastageandused

214460 - - . - . . ; . - .at other places etc = 42200Cum.

| . : (ii) Restricted to 157460.
54 144759 125500 19250 @) As advised by the vigilance
~ check BOO. |

84710

"

Total quentity restricted

~
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(a) During 53™ RAR CEMZ detaiied a BOO to Physically check the material at site. The material was physically .
checked repeat pliysically checked by presiding officer Shri Abhijit Niyogi, EE, members Shri CN Subramaniam, EE &
Shri N Padmanabha, ASW alongwith the AGE B/R-I, Sjri VO Sreenivasan continuousty from 16 Jul 91 to 31 Jul 91. The

'BOO had certified that the quantity of boulder physically available at site on the date during 54" RAR was 123423.765

Cum(copy.of BOO P-62 to P-67 enclosed) and the guantity of boulders paid in 54" RAR was 125500 Cum. The deficiency

of boulder pointed out by BOO was already recovered in 52° 10 54™ RAR as shown in Para (z) abowe. Therefore the

of ‘boulder paid in RAR 54 ‘was physicallv- chieekéd by BOO' dlongwith AGE B/R-II Shri VO Sreenivasan as
ied in report also and was available on site. '

(¢) . From 542 RAR onward no fresh' material was paid in RAR instcad the recovery was made by AGE B/R-II Shri VO

. Sreenivasan from 54% 10 58" RAR as per work done.

(@)  GE vide his office order No 45 dated 14 Oct 91(copy enclosed P-68) assigned additional duties to me which is
reproduced below: - ' ' ‘ '

Hence forth the following dutics will also be looked after by AGE B/R(P) No III: -

() Mgasuring the materiaf lying at site (except schedule ‘B’ materials) for consideration of payments in mspecuve
RARSs in addition to duties assigned carlier. : '

(e) Smce Shn VO Sreenivasan while handing over the charge to Shri SK Mishra did not hand over the charge of boulders
specifically as. was also agreed by Shri VO Sreenivasan during staff C of I vide Q No 389 (copy enclosed P-69) and by now
he had left the station. I had to presume thé charge of botlder: In the méean time contractor subniitted his 59® RAR on 15

Oct 91 i-e., on-very next day-of GE’s ordér by which T-was assigned the duties of measuring boulders.

() Contractor vide abové RAR claimed 126321.5 Cum of bouldsrs. I tried to assess the quantity of boulder physically
available on ground. I took around a weeks time to. assess the quantity of boulder although these were lying in haphazard

‘manner. The approx quantity of boulders available on ground was equal to the. quantity of boulders paid m 58® RAR by

Shri VO Sreenivasan. Therefore I restricted the quantity of boulder in this RAR after effecting the quantity of boulder
consumed in work done from the boulder paid in 58" RAR ie., 111208 Cum and submitted RAR to GE (Copy of 59" RAR
enclosed P-70 to P-74) on 21 Oct 91. ’

(2) ThE quantity of boulders was again physically checked by a BOO detailed by CWE (NAS) Arakkonam vide his office
order No 184 dated 29 Oct 91. Material was physically checked by presiding officer Shri B Sathiamurthy, EE, members

. Shri GK Srivastava, EE, Shri JK Kapoor, AGE B/R and Shri Sivadass, SA I (copy of BOO report enclosed P-75 to P-77).
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The report of BOO indicates that boulders at the end of 59" RAR available on site was squal to 111375 Cum whereas
quanitity of boulder Paid in 59% RAR was 111208 Cum (copy of 59™ RAR enclosed P-74).

(h) Afier above check no material came on site nor any additional payment was done in any RAR for fresh material. The
boulder swas paid afler recovering more than the quantity of boulder consumed in work done. Comparison between
amount of boulders consumed in work and amount of boulders fecovered in 59 to 63 RAR is tabulated below: -

: - - QUANTITY OF WORKDONE IN CUM TAKEN IN
- 81 | IrwmNo of Sch Description ofitems | SSRAR | 60RAR | 81 RAR | 62RAR 63 RAR
NO | ‘A’ involving use : :

 of boulders _

1 2 ' 3 T 4 | 5 6 7 8

1. 14 WBM 100 145 17 - - -

2. 17 WBM 75 112 83 - - -

3. 18 PQC 400 & PQC 200 319 338 203 . -

4. 46 PCC1:4:8 _ 15 - 120 637 | 424

5. 47 PCC 1:3:6 - - 28 13 -

6. 59 PQC 1:1 %3 - - - - -

7. 29 BM 140 15 366 87 - -

8. 30 BM 60 ' 35 -. - - S

9. 31 ' BC7S 7300 T - - 244
1. 33 AC 50 S 592 206 658 116 730

11. 34 AC 40 _13 - - 195 -

12. 35 PC 25 - 43 - 35 119

13. Qty of bouldess used in above works = 2156 1923 1781 1485 2491

1.35(1.45 x WBM/WMM +
1.0 Concrete + 1.30 asphaltic work) , A
14.  Amount of recovery due on  account of 204834/ 182654/~ 169226/- 141049/ 236608/~
boulders consumed in work @ of 95/- Per
715. Amount actually recovered in respective 216095/~ 713244/- 348014/- 602330/ 323200/-
Comparison of amounts in St No 14 & 15 above indicates that more recovery has been effected in each RAR to safeguard
the Gowvt interest. - . y

%

T
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() The quantity of boulder paid in 63™ RAR as 86000 Cum was finally kanded over to AGE B/R I
Shi SK. Mishra Handing/Taking over note is enclosed (P-78 to P-81). Para 7 and item 36 & 37 of
Handing/Taking report maay be referred. ~

(k) Report of cancellation board also shows that boulder available on site was equal to 86000 Cum.

() Afier handing over the charge fo Shri- SK Mishra I shall be not held responsible for amy
- deficiency/pilferage which 160k afterward.

4. Documentation :

Neither any fresh material came on' site nor amy payment for fresh matetial was made afier 52 RAR.
Once the quantity of boulder was physically verified by vigilance board detailed by CEMZ, alongwith
AGE B/R-II Shri VO Sreenivasan verified by me on ground & BOO detailed by CWE (NAS)
Arakkonam and the material was available on ground, the recovery of boulders was effected more than
the quantity of boulders consumed in the work done. The guantity of boulders crushed was entered m
register. Other than this no documentation was required from 59% to 63" RAR.

5. Application of rate for white boulders.

After payment of 53™ RAR there was no whité boulder left out on ground.  Therefore question of
improper rate to white boulder does not atise. Following points may be considered for my justification
as documentary proofi- I - |

- (a) Report of vigilance check ordered by CEMZ letter No 84022/1141/E8 dated 18 Jul 91 and
84022/1155/E8 dated 22 Jul 91(copy enclosed P-62 to P-67) shows only one type of boulder. The
quantity of boulder measured by this BOO does not differentiate in white & biue.

(b) BOO dstailed by CWE to measure quantity of boulder Jying at site also specify only one type of
boulder (copy enclosed P-75 to P-77):

//J\
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(c) Also as per material lying register quantity of blue boulder at the time of 52" RAR was 138800

Curmn and 1600 Cum was crashed during 53" RAR i.e., balance blue boulder af 53™ RAR = 138800 -
1600 = 137200 Cum. Quantity crushed durng 54® RAR was 12250 Cum therefore balance blue
boulder at 54" RAR = 137200 — 12250 = 125500 Cum which was considered for payment @ 95/~ per

‘Cum in 54™ and subsequent RARs upto cancellation of contract. Refer copy of material register for

RAR 52 o 54% (P-52 & P-61).

~ (dy Questions arise where the white boulder gone. For this, reply given on vigilancc check vide CWE

letter No 108/221/E1C dated 18 Nov 91 Copy enclosed P-82 to P-91 may be referred which shows:
that about 33163 Cum of boulders were wasted and 50, 246 Cum was lying scattered/embedded in
ground (Para ‘E’ P-88). This has been explained in detail. Most of these quantities can be assumed as
white boulder: This quantity was recovered in 53™ & 54 th RAR. It is also pointed out that after
cancellation of contract also only one type of beulder has been mentioned during:-

() Risk &cost board. -- Refer Appx ‘H’ of report (P-7).
(1) Court commissioner report. - Refer Para 33 of report (copy enclosed P-8A).

© (iti) While handing over the boulder to BRO.

(¢) Therefore as per record also only blue boulder was fying on ground. Still it can be presumed

that there may be some quantity of white boulder which has certainly paid @ 95/- per Cum by
coricerned AGE & GE: Itiwiis already ‘decided diring 53" RAR by concemed GE & AGE to pay the
beulder at uniform rate the reason of swhich-had been, justified-in detail by GE- during technical court
of inquiry ordered by CESC Pune vide convening order No 260505/6/Con/E2W & P dated 20 Mar 92
(Copy enclosed P-92 to P-96) & reproduced below:-

Justification for change in rate of Boulders

Granite stone wese being paid under two categories apto 52 RAR.
(a) Blue granite @ Rs.95.00 per Cum. )
(b) White granite @ Rs.52.40 per Cum.

The above rate at (a) is SSR rate + contractors percentage. The rate at (b) is only SSR rate, contractor

% was not added becauss the white granite was originally meant for WBM and contractors quoted rate
was more or less at par with SSR.

7¢
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As per contract clause No 1 in PS section-lI in page 117 of CA, the rates in SSR Part-1I are not
applicable to this coniract. However, SSR rate was paid for white boulder so as 10 safeguard Govt

Generally, nowhere the granite boulders are classified 4s Blue or white, SSR specifies quarried rubble

stone orily contract also, ‘does not specify the boulders by colour. The contractor vide his letter dated 30

Fur$irequested for payment-of a-uniform rate of Rs:95/- Cum for both types of boulders. As the WBM
 has besn chaneed to. WMM and the white boulders were being used for WMM and other concrete works

also, contractor’s demand for pay of the same rate for both type of boulders was considered genume.

The market enquiries for the raté of boulders were carried out: It was found that rate for Blue boulders

was Rs.120/- per Cum and that for white boulders was'in the range of Rs.90/- and above.

The bquanti'ty of white boulders lving at site was very less as compared to biue boulders. Average rate
was worked out as 86 + 120 = Rs.103/- per Cum.: The major work remaining at this stage was concrete
2 : ‘ , .

and asphaltic concrete. Therefore applicatiOn of contractors percentage over basic rate was considered
justifiable. o

In this connection, it is also brought out that - SSR-Part-II 1985; page 349 section — road wo_rl;,».itmn
3777 indicates that “Guaried rubble stont “or ‘broken nullah boulders, in large pieces for soling/sub base
of load” will cost Rs.58.80 per Cum. However, the contractor was being paid at a rate of Rs.52.40 as per

ftem 568 of ‘SSR Part-XI for white boulders til 52° RAR. The percentage over SSR was applicd at’

Rs.52.40 and not Rs.58.80. The market rate of boulders kept on going up. However, these rates were not
revised and rate paid was kept seem to safe guard Govt interest.

Average pcrcenfage over SSR 1985 rate-as quoted by contractor for BM,” AC, PCC and WMM were
112.02, 93.02, 35.63 & 21.77 respeciively.  These the average percentage over SSR rate works out to
(112.02 + 93.02 +39.83 + 21.77) = 66.86%.

4
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' Thus the rate for the combined boulder that could have been paid was 58.80 x 1.6686 = Rs.98.11.

Though this cost of Blue and white boulders kept on going up, but the rates were not revised to safe
guard Govt interest.

L It is also submitted that the work was. checked by technical examiner on 18 Jan 92 and subsequent

| ) dammdmommnmmgﬂ‘dtomteapphedforpa)mentofbouldexswasrmscdbymand

N .+ therefore, it is implied that the TE has accépted the revised rate for boulders. In this connection it is also

i ' - submiitted that TE/ATE from STE, Southerm Command Pune had visited the site on two occasions earfier.
' DDGTE &omAtmyHQhadalsowmtcd\ﬂlesﬁe

i . The quantities of boulders were xestricted to Rs.1,25,000/- duging 54% RAR ds per directions of

' ' ' vigilance check carried out by CE Madras Zone through a Board of officers. It is, however submitted

: that no- directions were issued with regard to rate for boulders considered in 53" RAR either by Board of
w Officers or Chief Engineer Madras Zone. While ascertaining the quanmm of boulders, the vigilance

: board has not identified the Blue/White boulders, separately. Hence it is implied that this Board of
Officers and Ch:ef Engineer, Madras Zone had also agreed to the rate of Rs.95/- being for boulders -

during 53" RAR.

A Board of Officers was ordered by CWE (P) NAS Arakkonam during Oct 91 for checking this
quantity of boulders lying at site. This board also did not raise any ohjectmns upon the rate of boulder -
being paid after S3 RAR. , -

) The rate of whxtc boulder @ 95/- pcr Cum has also been Jusnﬁed by technical C of I detailed by
CESC Pune convening order No 260505/6/Con/E-2W & P dated 20 Mar 92 in Para 15 to Para
19(copy enclosed P-97 to P-100). Para 19 of rcport is reproduced below: -

@ “It can be scen that there is no excess rate allowed in the RARs upto 53" RAR". InRAR 53
the white boulders were paid @ 95/- per Cum and the same rate was continued upto 63 RAR
Le., upto cancellation of work.
. &

\g;'..."'-"

© ‘ Hence, the rate applied for white boulder @ Rs.95/- Cum in these RARs were correct and in
order where as contractorwas paid léss upto 52 RAR.

(h) The above reply shows that charges are baseless.
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Shri MC Gupta comphcd thc RARs from 59G RAR to 6. I totally disagree with the charge. Charge is neither correct nor it specifies the amount
63 RAR. As per 63™ RAR, the paynient was made of the over payment by each RAR. The charge should be specific and clearly statmg the
for 86,000 Cum of boulders lying at site. Shi MC amount of over payment in each RAR so that specific reply can be given.

Gup:afailedtoveufyﬁnsqummyatﬂmstte At no

overpayment to the contractor could have been
avoided. Inlhcsccondwgilancccheckcamedoutw
CEMvavasobsewedﬁlaxthequarmtyofwmtc
boulders and blue boulders at site was termed as ‘hard
granite’ boulders and a uniform rate of Rs.95 per Cum
was allowed.

i MC Gupta did verify  the contractor’s. 7
. Iying at the site from 59 to 63" RAR. Had
L SHETMC ‘Gupta - made sincere efforts to chedk

:.'physxczﬂyﬂaequanntyofboulderstymgatsﬂethc

. Physical verification of quantity of boulders.

(a) Para 2 &3 of ariicls T may be refered.
(b) Para 3(a) to (1) above may be referred for detailed reply.

(c) Thc material at ground was physically checked by mysclf and so many engineers

Le., presiding officer and members of board of officer detailed by CEMZ & CWE (NAS)
Am.kkonam as mentioned in Para 3(b) and 3(g) above and the quantity physically
verified by them was matching with the quantity of corresponding RARs. No fresh

material was paid during these RARs but recovery of boulders more than the quantity of
boulder consumed during RAR was eﬁected as mentioned eadier. The above fact shows
that 86000 Cum of boulders paid in 63™ R'AR was available and the same was handed
: : over to AGE B/R-I Shri SK Mishra by me. Further responsibility rest with Shri SK
e . ‘ Mishra for any deficiency/pilferage of material lying at site. The risk & cost board also
o shows that material availablz was 86000 Cum.

8 Rate of whlte bouldm* For dctaxled reply please refer Para 5 above.

‘Blie boulders’ were used in concreting and 9. I totally disagmewith the charge. Charge is neither correct nor it specifies the amount of
bituminous work, for which the contractor quoted the over payment by each RAR. The charge should be specific and clearly stating the
percentage above SSR while ‘white boulders® were amount of over payment in each RAR so that specific reply can be given.

'_usedeBMforwhchﬂzeconn'actorhasquoted . -

Tales as per SSR. - The rates for blue boulders and 10. Para 5 above may be referred for detailed reply.

‘ WhneboulderswereRs950(}andR532.40perCum, ‘ ) ' \ N
respectively. Shi MC Gupta made improper 11. The above reply clearly specifies that charges are baseless and can not be proved. N\
3ppﬁcanon of rate and paxd at a umform rate of Rs.95

S
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By this act, the said MES-186149 Shr 12. I did my work sncerely with full responsibility to the enfire satisfaction of niy seniors with the
MC Gupta, AEE B/R (now EE) failed to result I could achieve 100% target assigned to me ie., portion of runway for which I was Engineer-in-
maintain  devotion to duty and thus Charge was completed 100% whereas overall progress of project was about 60% only at the time of

-contravened  Rule 3(1) (i) -of cancellation of contract. This fact can be:seen from the ACRs eamed during that period.

CCS(Conduct) Rules 1964,

13. - During 1hxsp<3ﬂﬂd I'worked round the clock as cement concrete work used to be progress in night

due to high temp i day and bituminous work used to be progress in daytime. This mmtedaoutstmdmg.
quality of work known to every body and commendation certificate was awarded to me only, by FOC-in-
C on recommendation of concemed GE/CWE/CE.

- 14. It seems that the staff C of I has blamed me for overpayment of boulders based on quarry made from
different staff and officers, court commissioner report and quantity of boulders handed over to BRO
without reference to procedures, MES rules and regulations or goirg through documentary proof which I

. am submitting with reply to charges given above. © ==

15. T am confident that If my reply is examined properly my version will be appreciated and accepted
that I have faithfully and honestly carried out the duties and functions of Engineer-in-Charge and Offg
GE strictly as per rules and regulations. - I therefore request you to close this case and save me from
further harassment at this stage of my carrier when I am due for promotion to Superintending Engineer in
‘fiext DPC. RS o

/

N -
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ANNEXURE-F . =

No. C-13011/3/D(Vig.11)/2002
Government of India

Ministry of Defence

New Delhi, thc'”’l:iovcmbcr. 2004

: WHEREAS -disciplinary proceedings under Rule 16 of the Central
Civil Services (Classification, Control & Appeal)Rules, 1965, were initiated
against MES 186149 Shri MC Gupta, then AGE (B/R), now EE, vide
Ministry of Defence Memorandum No.C-13011/3/D(Vig.11)/2002, dated the
12" June 2002, whereunder the Statement of Articles of Charge and the
Statement of Imputations of Misconduct or Misbehaviour were also served
on him and he was afforded an opportunity to make a submission/statement
of defence against the charges levelled against him;

AND WHEREAS on denial of charges by the said Shri MC Gupta
and based on the submission made by him, it has transpired that the
boulders were not stacked and measured and the payments were released
without any physical ground check of the material lying at the site;

AND WHEREAS the President after a carcful consideration of the
Article of Charges, the submission made by the said Shri MC Gupta , the
evidence on record and all the facts and circumstances of the case, has

arrived at the conclusion that a minor penalty should be imposed on the -

said Shri MC Gupta, then AGE (B/R), now EE, MES, for_incorrect
preparation of RARs (from 59" RAR to 63rd RAR) without any proper

documentation/ transparent accounting of boulders and for releasing

payments without conducting any physical ground check;

NOW, THEREFORE, the President imposes the- penalty of
‘Censure’ on the said Shri MC Gupta, .then AGE (B/R), now EE, MES.

BY ORDER AND IN THE NAME OF THE PRESIDENT

(Sunil Uniyal)
Under Secretary to the Govt. of India
MES 186 149 Shri MC Gupta, EE, MES — through EinC’s Branch E1D

Copy to: (i) Jt. DG D&YV EinC’s Branch
(ii) Shri SC Jarodia, Dir, CYC wrt their UO No. 001/DEF /103 dtd 24.5.02

7
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From: M C Gupta, EE
DCWE B/R
CWE (AF) Palam

Delhi Cantt, Delhi-10.

To:  The Hon’ble President
Government of India
Ministry of Defence
New Delhi.

REVIEW PETITION

Respected Sir,

1. Refer G of I, MOD letter No. C-13011/3/D (vig.11)/2002 dated 19" Dec 2004 vide

which 1 have received penalty of censure.

2. It is submitted that in spite of my sincere hard work, devotion, appreciation letter,
availability of documents in my favour, 1 have been imposed penalty of censure for working
as AGE B/R i.e. engineer-in-charge From 59" RAR to 63 RAR for the following reasons:

(a) Incorrect preparation of RARs :

(b) Improper documentation/transparent accounting of boulders

(¢) Releasingl payments without conducting any physical checks. |

[ submit additional and factually corvect information for sympathetic consideration
and review of reasons leading to award of penalty of censure for sake of natural and fair

justice as described in subsequent paras.

3 It is factually correct to state that neither single boulder had been received at site as
can be verified from material register (Ex P-88 to 90) nor any payment was released on

account of boulders in any of RAR from 59" 1o 63™ by me for which I have been imposed

penalty.

4 ltis submitted that the basis on which my disciplinary case was initiated is itself not

correct. Disciplinary case against me was initiated on the recommendation of staftf C of 1.

R

!
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Staff C of 1 had made me responsible based on report of Tech C of 1 without going through {:‘
the facts and figures, rules and regulations. In this regard following facts are produced for

your consideration:
It is submitted that a huge quantity of boulders viz. 40400 cum and 74110

cum were released in RAR No 27 and 36 respectively (Ex P-92). These RARs were
processed by VO Srinivasan as AGE and paid by Maj VKP. Singh as GE. Boulders
quantities 13600 cum, 62400 cum and 31,500 cum respectively (Ex P-93) were
subsequently recovered in 52, 53 and 54" RAR (Ex P-38 to 48). Tech C of I had
found an over payment of Rs 16.72 lakhs on boulders made at 52" RAR sfage, refer
para 28 of Tech C of [ (Ex P-17). I was made responsible for this over payment vide
Para 36 (a) (iii) (Ex P-20,21) whereas 52" RAR (Ex P-38 to 41) was processed and
signed by Sh SK Mishra as Offe AGE (Ex P-40. 41) and passéd by Maj VK P Singh
as GE. Measurement and payment of boulders pertained to another sub-division
headed by Sh VO Srinivasan and not mine. Therefore I was not at all associated with
the payment of above RAR. It is also sad to note that the Tech C of I has factually
erred on this account and had erroneously pointed out my name instead of SK

Mishra in their report.

5. 1t is submitted that Tech C of 1 has seen the documents up to 63 RAR (Ex P-19)
(before date of bassembly of Tech C of 1) and arrived at conclusion that Sh VO Srinivasan,
AGE was responsible for laxity in documentation. Refer para 36(d) of C of 1 (Ex P-21).
However 1 am surprised to see that charges of laxity in documentation as proved and
recommended by Tech C of 1 for Sh VO Srinivasan, AGE(Ex P-21) has been attributed

to me without any basis.

6. Besides above, 1 submit following additional information for each allegation as under:

(a) [ncorrect preparation of RARs:

| had taken over work from 59™ RAR and was Engineer-in-charge upto 63"
RAR_ It is submitted that the responsibility for preparation of RAR lies on contractor.
Contractor is supposed to prepare the bill and claim the advance payment on IAFW

2263. In this .connection Para 460 (Ex P-75) & Para 468 (Ex P-76) of MES

e
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Regulation under section 25: Bills and payments to contractors and para 64 of IAFW

2249 (Ex P-78) may be referred which are reproduced below:-

Para 460: “Bills will be prepared by contractors who will be

| required to submit a cert(ﬁed true copy with the original bill "(Ex P-75)

Para 468: “Claims for advance payment will be preferred by contractors

in duplicate on IAFW 2263. The Engineer-in-Charge will assess the cost of

work done and materials collected and will record the charges against the

contractor with a view (o verifying the reasonableness of the payment claimed

by him. The GE will ver ify the claim by per sonal inspection”. (Ex P-76) ]

Para 64 of IAFW 2249: “Advance on accouni:- The contractor may at i

interval of not less thait 30 days submit claims on JAFW 2263 for payment ¢
H

of advances on account of work done and of maierials deli vered in connection

with measurement and lump sum coniracts.

These RARs were not prepared by me but were prepared by contractor on
JAFW-2263 and submitted to department as on dated 15 Oct 91(Ex P-49), 20 Nov
91(Ex P-54), 16 Dec 91(Ex P-59), 10 Feb 92(Ex P-64) and 02 Mar 92 (Ex P-69) i
respectively. 1 processed the RARs and performed the duties of Engineer-in-charge ‘g
by carrying out following functions as per RMES para 468 for each RAR; ¢

(1) Assessed the cost of work done durmo RAR pertod by physical
measurement and recorded correctly in ‘work done statement in each RAR.

(1) Assessed the cost of materials correctly by physical check and same
has been verified by independent BOO. |

(i)  Verified the reasonableness of payments after physical checking on
ground.

The pertormance of my duties has, lead to reduction in quantities and amount
clalmed by contractor in RARs which are facts recorded on RARs. Hence, it is

factually established that RARs were prepared by contractor and 1 as
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Engineer-in-charge has processed the RARs in totally correct and as per rules
leading to reduction in quantmes and amount.

Therefore I should not be punished for the act for incorrect preparation
of RAR as these RARs were prepared by contractor according to his
resbonsibility given in RMES para 460 and 468, which were corrected by

me while performing duties of Engineer-in-charge.

Improper documentation/transparent accounting of boulders:

(i) Material register maintained up t0 sg" RAR by AGE Sh VO

th

"\'d .
Srinivasan was continued from RAR No. 59" to 63" Pages of matenal

register from RAR 58% 1o 63™ are enclosed as (Ex P-88 to 90) which shows
that no boulder was procured by contractor during 39" 10 63" RARs. These
RARs only show the quantities of boulders available at site, which were
phvsically checked and also calculated based on material lving at site paid up
to0 58" RAR by AGE Sh VO Srinivasn and GE Maj. VKP Singh less quantity
of crushed boulders / boulders used in work done against different items.
Quantities of boulders crushed were entered in material register (Ex P-88 to
90).

Since no boulders arrived at site and only recovery of boulders

was effected during these RARs as explained above, the documentation

~ was more than adequate.

(it) It 1s further submitted that all the works cannot be looked after by one
person therefore difterent padres have been given different responsibilities
and duties in MES Regulation. It will not be in order to make one person
responsible for which responsibility lies on other. In this connection
following Para/tables of MES Regulation may be referred -

Table (M) : Duties of Supdt B/R, E/M Gde 1 (Ex P-77)

Para |: - ‘‘The duties Qf Supdt B/R, 1M Gde | are primarily 10 assist

Isngineer-in-charge in his duties for execution of works efficiently. He
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will however be responsible for the performance of following duties

in particular.:-

Para I (ac): ~Measurement of materials including quality of
boulders, store metals, chips, sand etc. brought to site’’.

Since the respon'sibility of measurement of boulder and in turn
responsibility of documentation is that of Supdt B/R Gde I as per MES
Regulation. I can not be held responsible for the same specially while no
boulders were procured during RAR from 59" to 63" and I as an

Engineer-in-charge had not released any payment for boulders.

Para 371:- “The Engineer — in — Charge and Supdts are personally
responsible for the accuracy of measurement taken by themselves and

by their sub-ordinates.”

In this case material register shows that all measurements
have been signed as Engineer-in-charge by Sh N Sanjeev upto 6" RAR
and by Sh VO Srinivasan from RAR No 7 to last arrival of boulders.
Also I had not released any payment for boulders as Engineer-in-charge
in any RAR. Therefore Sh N Sanjeev, Sh VO Shrinivasan or their Supdt Gde

-1 should be held responsible for any mistake in this regard.

(iii)  As per para 36(d) of Tech C of I (EX P-21) also Sh VO Srinivsan was

made responsible for laxity of documents.

From the above it is clear that Accounting of boulders during my tenure
was correctly done and charge of improper documentation is not correct. 1
should not be held responsible for the task for which others are responsible.
Recommendation of Tech C of 1 for blaming Sh VO Srinivasan for laxity of

documentation should also be considered while reviewing my penaity of censure.

(¢) Releasing payments without conducting any physical check:

v

B
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From the above it is crystal
towards cost of boulders in RAR No. 59
lying at site and shown in previous RARs

crushing/consumed quantity

th to 63

~rd

6
<
(1) No payment for boulders was released during 59" to 63" RAR. This
fact can be clarified by following details.
Ser | RAR | Qty of | Qty of | Qty of | Qty of | Qty of | Refe
No | No. | boulders boulders boulders | boulders | boulders renc
shown by | allowed received/ | reduced shown e
contractor during last | released. equivalent | during RAR
which -were | RAR for to for  which | (Ex
already payment crushed/ payment P-)
paid in during consumed | already
previous i i RAR quantity | released n
RARs Cum during | previous | |
| , RAR | RARs | |
1|58 | | 1.13.500.00 {
! | |
259 12632157 1.13,500.00 _NIL 200200 | 111,20800 !53 |
3. 160 120320 1.11,20800  NIL 1537500 0583300 58 |
(4. 16l | 1893315 195.833.00 - NIL 2.105. O(w 1 03,728 Q0 63 |
(5. |62 902800 |9572800  NIL 4,728.00 | 89.000.00 168 |
6. [63 18800000 |89,000.00 ' NIL 3.00000 [86,00000 (73 |

clear that no payment had been released
but quantity of boulders
were reduced equivalent to

of boulders after physical verification on ground.

Quantity of boulders lying at site shown in RAR 59" to 63 were

111208 cum (Ex P-53), 95835 cum (Ex P-58 ), 93728 cum (Ex P-63 ),

cum

above whose cost (@ Rs 95 per cum was

89000

(Ex P-68 ) and 86000 cum(Ex P-73 ) respectively as shown in table 1
Rs 10564760, Rs 91,04,135, Rs

89.04.160. Rs 84,553,000, Rs 81.70, 000 respectively. The amount paid during

these RARs was only for work done which is clear from cheque amou

P-51, 56, 61, 66, 71) issued to contractor as shown in table below:

nts (Ex
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Ser | RAR Cheque amount | (ExP-)
No. | No. issued to
contractor (in
Rs.)
1. 59 5,56,874 S1
2. 60 1,40,000 56
3. 61 6,380,000 61
4. 62 2,10,000 66
.3, 63 23,456 71

Cheque amounts and above details show that the payment
for boulders lying at site was not released nor any material was procured
during these RARs but payment of these boulders were released earlier to

58" RAR.

(i) However physical check was conducted by me for matenal lying at
site, which was already paid up 10 58" RAR by Sh VO Srinivsan. It is
submitted that physical check was not only conducted by me but physical

check was also conducted by a number of engineer officer as explained below:

(aa) BOO for vigilance check of latest RAR paid during end of June
91 or beginning of July 91 and for physically checking of material at
site and to examine the work done for which the payment has been
claimed by the contractor was detaile_d by CE MZ Madras vide letter
No. 84022/WED/E8 dt 3.7.91, 84022/1141/E8 dt 18.7.91 and
340222/1155/E8 dt 22.7.91. Following officers conducted physical
ground check for the quantity of boulders (Ex P-96):

Sh Abhijit Niyogi, EE

Sh CN Subramaniam, EE

Sh N Padmanabha, ASW

As per the above BOO quantity of boulders physically
available at site as on 30.7.91 was 1,23.423.75 cum (Ex P-97) and as
per the 54" RAR paid on 01 Aug 91 it was 1,25,500 cum (Ex P-48)

equal to quantity of boulder available in the material register (Ex P-
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'87). No boulder was procured nor any payment of boulders was

ever released after this RAR No. 54 and the quantity of boulders
physically checked by vigilant officers were matching with the
quantity of boulders available in material register / release for

payment. ) )

(ab) BOO detailed by CWE NAS Arakonam by order No. 184 dated
29" Oct 91(Ex P-102) to check the boulders lying at site paid through
the RAR No. 59. Following officers checked the quantity of boulders
physically on ground (Ex.P-98):

Sh B Sathia Murthy, EE , DCWE

Sh GK Srivastava,EE, GE (P) E/M

Sh JK Kapoor, AEE

Sh Sivadoss, SAI

- The quantity of boulders physically checked by above officers at 59

RAR stage was 1,11,375 cum (Ex P-10§) whereas the quantity of
boulders physical checked by me was 1,11,208 cum at 59" RAR as
shown in material register (Ex P-89) and 59" RAR (Ex P-53).

The above para show that the quantity of boulders physically
checked by me was matching with the quantity of boulders physically
checked by BOO and hence my physical ground check of boulders

was correct.

" Since no boulders were arrived at site and no payment was released for
boulders after 54™ RAR and boulders lying at site were physically checked on
ground by me and so many engineer officers in addition to concern AGEs and
GE as explained in sub Para 6 (¢) (aa) and 6 (c) (ab) above, the charge of

releasing payment without conducting any physical check is not justified.

It is further submitted that up to 6" RAR boulders were stacked on level ground as

per material register. Boulders brought up to date 31* March 89 considered in 6™ RAR.

Material was stacked up to 10" April 89, which is evident from the fact that on 10.4.89 AGE

o\
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Sh'VO Srinivasan calibrated the measurement of lorry load, and seen by GE Maj VKP Singh
(Ex P-80) for payment of boulder by lorry load. Thus the quantity of boulders per lorry load
was calibrated as 7.5 cum per lorry load. This decision of measuring boulders by lorry
load was taken deliberately by AGE and GE concerned with concurrence of CWE and
CE. CWE and CE were visiting site very frequently (Ex P-95) and they knew measurement

of boulders by lorry load. The decision was taken because of following reasons:-

(a)  SSR clause 20.A.1.2 (Ex P-79) permits measurement of materials like stone
boulders, aggregates, screenings, sand etc. in bottomless boxes or measuring boxes or
in closely packed stacking on level ground. Therefore any of these three methods of
measurements could be adopted. Since lorry was closed from all the four sides giving
firm measurement and calibrated as explained above and recorded in measurement
register (Ex P-80), the same was considered as measuring box. Therefore
measurement by measuring box i.e. lorry was absolutely in order as per SSR and is
better than stacking on ground where it is difficult to give uniform dimension on all

the four sides and averaging has to be carried out for all four sides measurement.

(b)  Total quantity of boulders required to procure was about 4, 50,000 cum which
had been calculated by Tech C of I also (Ex P-6). It was not possible to get
level ground to stack such a large quantity, which was the prime requirement
for stacking on ground as per SSR, while lorry bottom is better than ground

being absolutely flat.

8. The boulders were measured based on lorry load by Sh VO Shrinivasan and entered
into material register by him after 7% RAR as explained in para 7 above. Explanation on

other RARs for which 1 had been served charge memo are also submitted as below:

(a). RAR No.7.13. 14, 40, 43 and 34 paid as Offg GE:
These RARs were processed by Sh VO Srinivasan as AGE and after technical

check by surveyor assistant of GE office, I paid these RARs as offg GE as per
responsibility given in para 472 of RMES (Ex P-74A). It is submitted that Supdt B/R

and AGE are responsible for measurement of boulders as per MES regulation as

[

(R RO PSS,
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explained in para é(b)(ii) above. As per the duties of GE given in para 371 and 472 of
RMES (Ex P-74, 74A), 1 passed these RARs after ascertaining that the claim of
boulders in above RARs were much below the quantity of boulders available on
ground and entered into material register by concerned AGE Sh VO Srinivasan. My
officiating period of GE was for very short duration. Further details regarding
releasing of boplders in these RARs are as follow:
(i) RAR No. 7:
As explained in para 7 above the boulders were stacked up to 9 April
89 and lorries were calibrated on 10.4.89. This RAR was processed on 15 Apr
89 (Ex P-24). ‘
The quantity of boulders received from 01.04.89 to 09.04.89 during
this RAR as per material register (Ex P-81) is equal 1o 940 lorry load @ 7.5
cum per lorry load = 7050 cum
Total quantity of boulders received during 7" RAR as per material
register (Ex P-81) = 11025 cum
Quantity of boulders released as per stack measurement in 7" RAR.
Measurement of stacks has been shown in RAR (Ex P-28) as 900 x 3.4 x 4 X
0.5 = 6120 cum which is less than material arrived upto 9.4.89 1.e 7050 cum
stacked and much less than the total arrival of boulders during 7" RAR i.e.

11025 cum.

(ii) RAR No. 13 and 14:

The decision for mode of measurement by lorry load was already

taken by AGE and GE concerned {.e. Sh VO Srinivasn and Maj VKP Singh as

- explained in para 7 above. Material brought during RAR was already dumped
in the form of heaps of lorry load. These were entered and signed in material
register by concerned AGE. 1 as offg GE for few days had to follow the
decision taken by GE and senior officers, which was also correct as per SSR.
However 1 verified the complete material physically on ground and restricted
the payment of boulders from the quantity of boulders entered in material

register, which will be clear from the following facts:
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Ser RAR RAR No. | RAR No.
No. No.12 |13 (Ex P- | 14(Ex P-
30 to33) |34t037)

1. | Qty of boulders after 81360 89235 96735
deduction for crushing, (as | (ExP- | (ExP-83) | (Ex P-84)
per material register 82)

)(cum)

2. | Qty of boulders considered | 61200 71200 82036
for payment in RAR (ExP- | (ExP-33) | (ExP-37)
(cum) 91)

3. | Qty of boulders released : 10000 10836
for payment (cum)

If I would have considered the lorry load as basis of measurement, I

should have allowed 96735 cum of boulder in 14™ RAR and 89235 cum in
13™ RAR. Instead 1 allowed only 71200 cum in 13" RAR and 82036 cum of

boulders in 14" RAR, which is almost equivalent to boulders arrived and

entered into material register upto 12 RAR (Ex P-82). This proves that though

the entry into material register was as per lorry load as decided by GE Maj

VKP Singh and documents maintained by Sh VO Srinivasan yet I physically

verified the quantity of boulders lying on ground and released the payment

that was actually due to contractor and not based on lorry load.

(iii)

RAR NO. 40, 43 and 54:

Ser
No.

RAR
No.

Qty of

payment as per RAR

boulders
considered for

Qty of
boulders
released for
payment

Qty of boulders
recovered during
RAR

39

130000+176000
=306000 cum
(Ex P-92)

40

128000+174900
=302900 cum
(Ex P-92) & (Ex P-
112)

NIL

306000-302900
=3100 cum

42

126100+169200
=295300 cum
(Ex P-92)

R e R e et
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126100+165900
4 43 =292000 cum NIL 295000-292000
(Ex P-92) & (Ex P- -=3000 cum
116)
5 157000 cum
53 (Ex P-92) & (Ex P-
44)
6 125500 cum
54 (Ex P-92) & (Ex P- NIL 157000-125500
48) =31500 cum

released for pay

The details given in above table clearly prove that no boulders were

ment during RAR No. 40, 43, and 54 but 3100 cum,

3000 cum and 31500 cum of boulders were recovered during these

RARs. Sh VO Srinivasan did documentation as per his charter of duties.

(b) RAR NO. 33 processed as Offg AGE:

Ser RAR No. 32 RAR No. 33 (Ex
No. P-)
1. | Qty of boulders 1211254102775 111275+134423
as per material =223900 cum =245698 cum
, register (Ex P-85) (Ex P-85A)
2. | Qty of boulders 101850+109700 101850+109700
considered for =211550 cum =211550 cum
payment (Ex P-92) (Ex P-92) & (Ex
P-108)
3. | Qty of boulders
released for NIL
payment

This RAR was processed~by me as offg AGE, when I officiated AGE

for other Sub-division in the absence of AGE Sh VO Srinivasan for few

days and RAR happened to be processed during that period.

explained in para 7 above and entered in material register.

Sh VO Srinivasan measured boulders brought during RAR as

From the above table, it is clear that the quantity of boulders brought

during RAR was rot considered for payment and.the quantity of boulders

P
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considered for payment was much lesser than the quantity of boulders
available in material register. S No. 2 & 3 of above table and material
register (Ex P-85A) shows that even after procurement of boulders to
the tune of 11400 + 9000 = 20400 cum during 33™ RAR, the quantity of
~ boulders released during 33 RAR was NIL.
Para 6(b)(ii) above may also be considered while reviewing the -
case according to which Supdt B/R is responsible for measurement and

documentation of boulders.

(¢) RARNO. 56 and 58 (NO ASSOCIATION AT ALL):

These RARs were neither processed as AGE nor passed as Offg GE by me.
These RARs were processed by Sh VO Srinivasan as AGE and passed by Maj VKP
Singh as GE (Ex P-117t0120). Therefore 1 am not responsible for these RARs.

The conditions under which I performed the duties should also be considered. In this

connection Para 37, 38 and 39 of recommendations given by Tech C of I (Ex P-21, 22) are

reproduced below:

Para 37: “The following factors emerge from the findings as enumerated in the

preceding paragraphs:

(a) The project was prestigious and lime bound one and the executives
were always under pressure with regard 1o quality and speed of work and
were working round the clock.

(b) The overpayment made at 52" RAR stage was adjusted in the

immediate next RAR i.e. 533 RAR."
Para 38: “Provision exists for subsequent modification/correction  of
certificate for advance payments both for work done and  materials brought and

paid, as per condition 64 of IAFW-2249.”

Para 39: “In v1ew .of the foregomg and taking .. consideration the

circuimstances under wludt the -executives were working in: a project of. tluc_v A ,

" magritude, the Tech C'of 1 is of the opinion that no. serious irregularity have been
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committed and recommends that administrative action as deemed fit, be taken on
the officers mentioned in para 36 above, for the lapses shown against them.”

It is submitted that para 4 above may be considered while considering

para 36 of Tech Cofl

10, It is further-submitted that the responsibility of execution of work was given to three
Engineers-in-Charge under one division. 1 was one of the Engineer-in—Charge who was
assigned the responsibility of construction of runway from change O to 2400 meter i.e. first
half runway including survey of complete runway & taxi track. 1and my Supdt B/R Gdel &
Gde 11 took the levels in difficult terrain i.e. in paddy fields, water logged area where
standing water used to be up to thigh level. During progress of work we worked day and
night to complete the work in time. Work was progressing round the clock. 1 mean to say
that we did not hesitate to work even like a labour for getting the work completed
successfully. Defence Secretary who was Chairperson of Project Management Group
appreciated the work. Staff authorities were also happy with the quality and Progress
of work with the result I was awarded FOC-in-C’s Commendation. Only my portion of

work was 100% completed at the time of termination of contract.

11. 1 was served a memoréndum vide MOD No C-1301 1/3/D(Vig 11)/2002 dt 12" June
2002 for an happening which took place in the year 1989 t0 1992 in NAS Arakoham which
was received by me on dated 08 Aug 2002 i.e. after 10 to 13 year of happening. This was my
first executive assignment as AEE after getting appointment in March 1986 through UPSC.
The work was for construction of Runway and allied works at NAS Arakonam and was
declared prestigious time bound project. This was the Asia’s longest runway. Senior officers
told us that this would be a challenge for us to complete the work successfully as all overlays
on runway were failed till that time and this was original work in difficult terrain. Difficult
terrain in the sense that moré than 50% area was in filling upto 4-metre depth and tybe of soil
was black cotton. Even a l‘i‘it'le: settlement of soil could have caused failure of runway pr_bject.
“The failure dufing ﬂyingj}tiﬁq?wou\_d have mean loss of at least one air craft causing loss of

* crores of rupees and question, mark on Engineers of India. ...« .
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12, 'Now after'i2 to 15 year of happening penalty of censure has been imposed on me', -

F vide above referted ‘letter for an act, for which I am not responsible. It is submitted that

¢harge memo was served to ‘me, when I was due for promotion from EE to SE. I was

EREE T

considered for promotion and my promotion was kept in sealed cover. Now the punishment
of censure has been given to ine on 19" Nov 04, just after finalization of DPC on 3" Nov 04
therefore my prorhotion has again been kept in sealed cover. If this punishment would
have been given to me earlier than my name being considered in DPC for promotion
from EE to SE, the penalty awarded to me would have the effect of minor penalty, but
" pow it has serious consequences on my. career, as it has become a major penalty. This
has happened mainly due to delay in finalization of case for 13 years. Therefore [ am
feeling harassed even after discharging my duties honestly and receiving commendation by

FOC-in-C for the same work.

13. It is therefore requested that the penalty of censure imposed on me may please he

reviewed sympathetically and I may be exonerated from the charge

With regards,

Yours sincerely

(M C Gupta)
Encls: As above ((—_’x p -1 " l’l.o)

File No.: MCG/| §/ Ark/pers |
Dated: 20 Dec04 - - Lo T

Copy to:- gy e . ' ~ : Capy G-
CRFGNEYS - E-in-C’s Branchy E1D (D&V) s fiuuch. FVD (D&Y o
oty VR Bagt 1 THOA e Py iy e 8 INTTON . , , o~ e . i
HEPR IS SN 3 A0 fioost ERIB A Anny Headquartelz,_ DH@IP‘;QSGIOﬁ:lsgiiéil"‘.ﬂi", i I\;}i y Ty Leadausrie
., o T 7 . XU wp . e .‘ ) 4 Vo duiiialg
k oo UKashmir House-ro- flashimiy tlouse 0 oy D Lo CKaashrr House
- New Delhi-11- - Rew Delhi-1 FERSRUISE S New Dethictd

=g HBransh,
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P | ANNEXURE —
From: M C Gupta, EE Q’

Dy Dir (Budget)

CE(AF) Shillong

Elephanta Falls Camp
PO-Nonglyer :

Upper Shillong, Shillong - 793009.

To: The Hon'ble President
Government of India
Ministry of Defence
New Delhi.

REVIEW PETITION

Respected Sir,

1. Further to my Review Petition letter No MCG/15/ Ark/pers dated 30Dec 04
and G of |, MOD letter No. C-13011/3/D (vig.l)/2002 dated 19" Dec 2004 vide
which | have received pehalty of censure. '

2 As can be seen from brief of the whole case attached, there was no
overpayment up to 63 RAR. Non overpayment shows that the RARs were
prepared correctly with proper documentation and physically checking of
boulders at site. The material (boulder) was lost after 63" RAR when | left the
station. Hence | should not be punished for the reason for which | was not at all
responsible. Also the punishment has been given with an intention of minor
punishment that too after 15 year of happening but in faét it is affecting me as
major penalty since my sealed cover of DPC will .not be opened due to this
punishment.

3. | hereby submit some points in brief as Appendix for your kind
consideration of providing me natural justice by withdrawing the punvishment of
censure. Natural justice considers the intention of individual before punishment. |
at every stage reduced the amount of payment by reducing the quantity of
boulders as explained in my detailed reply earlier. This shows that | always

Worked in the interest of state.

With regards
Yours sincerely

P -
, (M C Gupta)
File No.: MCG/{é/ Ark/pers '

Dated: 27 Dec 05
Copy to: E-in-C’s Branch, E1D (D&V)
~ Army Headquarter, DHQ Post office
Kashmir House
New Delhi-11

9

F—
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Appendix

1. Justice delayed is justice denied. Penalty of Censure given after 15 years
of happening as Minor Penalty but it is effecting as Major Penalty, since two
sealed cover DPC will not be opened due to this punishment.

2. Total RARs paid were 63 and contract was terminated after 63" RAR.
Quantities of boulders at site at 63rd RAR stage were equal to quantity of
boulders considered in 639 RAR. This is proved. "by following
documents/statements:

(a) Para 2d of show cause notice states that there was wide difference
in the quantities mentioned in the cancellation board, tendered quantities
of risk and cost, court commissioner report and quantities handed over to
BRTF. This statement shows that the quantities of boulders were reduced
after cancellation board. :

(b)  Para 33 of Staff Court of Inquiry states that there is a deficiency of
70,600 cum (86000-15400) of boulders lying at site between the last RAR
(i.e,) 63" paid to the contractor and the actual quantity of boulders handed
over to the BRO. This statement of SCI clearly shows that the shortage of
boulders was after 63" RAR only.

T TREI S T 7

© According to para 27 of SCI * The CEMZ ordered a Board of
Officers to prepare the inventory of completed and incomplete works
executed by M/S Atlanta const. co. The board assessed the quantities as
equivalent to 86000 cum as reflected in 63 RAR with remarks that the
exact quantity of boulders can be ascertained only after stacking the
material in measurable form. ‘

(d)  Technical BOO which was ordered by CESC Pune also scrutinized
the 63 RAR paid before cancellation of contract with a view to ascertain
whether any overpayment exists in respect of boulders and found
E generally in order. According to BOO the quantity of boulders available at
site were more than the quantity of boulders allowed in 63 RAR (para 30
of tech BOO may be referred)

(e) During 539 RAR CEMZ detailed a BOO to physically check the
material at site. The material was physically checked by BOO continuously
from 16 July 91 to 31 July 91. The BOO had certified that the quantity of
boulders physically available at site on the date during 54" RAR was
123423.765 cum (Refer page 2 of vigilance check report) and the quantity
i of boulders paid in 54" RAR were 125500 cum. The deficiency of boulders
5 pointed out by BOO was already recovered in 52" to 54" RAR. Therefore
the quantity of boulders in 54" RAR were physically checked by BOO
alongwith AGE Sh VO Sreenivasan and was available on site.

From 54" RAR onwards no fresh material was procured/paid.
Therefore quantity of boulders at site in 63" RAR can not be less

7o D it A e ey D

PR

4] The quantity of boulders was again physically checked by a BOO
detailed by CWE (NAS) Arakonam. Material was physically checked bx
BOO. The report of BOO indicates that the boulders at the end of 59"
: RAR available at site was equal to 111375cum whereas quantities of
boulders paid in 59" RAR was 111206cum.
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(2) ~
| took over the charge during this RAR. No material came on site nor was
any fresh payment released after this RAR. Recovery of boulders from

RAR 59" to 63 RAR was made more than the quantities of boulders
consumed in work during these RARs. '

(g)  The quantity of boulders paid in 63 RAR as 86000 cum was finally
handed over to AGE B/R | Sh SK Mishra by MC Gupta before going on
permanent posting to CME Pune. | can not be held responsible for any
loss of boulders after handing over the complete material to Sh SK Mishra.

(h)  Quotations were called for stacking the boulders left after 63 RAR.
The cost for stacking the boulders was quoted to RS 46.46 lakhs (Ref
CWE (NAS) Arakonam letter No. 8/113/2590/E8 dated 30 Jun 1992 to
CEMZ Madras). This shows that the boulders were more than 15400 cum

) Arbitrator has not awarded anything on this account to department.

(k) Finally as per para 40 of recommendation of SCI , the amount for
(86000-25600) cum of boulders were recovered from the contractor in the
final bill prepared by GE (Maint), Arakonam pertaining to this contract in
Nov 97. (Exb 33 of SCI)

Therefore there was no loss to state.

(3) | assumied the charge of material lying at site after 58" RAR. As
Engineer-in- charge | processed RAR Nos 59" to 63'. The BOO detailed by
CWE for physical measurement of boulder confirmed that the boulders available
at site.is equal to the boulders considered for payment in 59" RAR. There after
no boulders were procured nor any fresh payment was released. The quantities
of boulders consumed during these RARs were entered in material ’register and
the same were reduced while paying relevant RARs. RARs prepared by
contractor were processed correctly .

The performance of my duties sincerely has lead to reduction in quantities and
amount claimed by contractor in RARs. These facts can be verified from RARs

as explained in my earlier reply.

(4)  While assuming the charge at 59" RAR, the boulders at site were

lying in such a condition that no body on earth can measure the exact quantity.
The reason for this may be the use of boulders spread over in very vast area
upto RAR 58.
This fact has been brought out by almost all witnesses in Staff court of enquiry
and has been reflected in my original reply. | also physically measured the
approximate quantity of boulders by counting No of heaps as was done earlier by
vigilance BOO detailed by CEMZ during 53 RAR and further checked by a BOO
detailed by CWE during 59" RAR.



s , — 93~
@)

(5,) The quantity of boulders physically checked by me was matching with
the quantity of boulders physically checked by BOO and hence my physical
ground check of boulders was correct. '

(6) The responsibility of measurement of boulder and in turn
responsibility of documentation is that of Supdt B/R Gde | as per table ‘M’ Para 1
(ac) of MES Regulation. | can not be held responsible for the same specially
while no boulders were procured during RARs 59" to 63™ paid in my
tenure and | as an Engineer-in-charge had not released any fresh payment
for boulders. |

(7)  Tech C of | has seen the documents up to 63" RAR (before date of
assembly of Tech C of 1) and arrived at conclusion that Sh VO Srinivasan, AGE
was responsible for laxity in documentation. Refer para 36(d) of C of I.

(8)  Apart from above | processed RAR No 33 as offg AGE but no fresh
payment was released in this RAR. Any material received was measured and
entered by concerned AGE. | only checked the material physically lying on site by
counting No of heaps.

(9) RAR No 7, 13, 14, 40, 43 & 54 were paid by me in the capacity of |

Offg GE. Offy GE can not be made responsible for measurement and
documentation, in view of table ‘N’ Para 1 (ac) and para 371 of RMES.
Table (M) : Duties of Supdt B/R, E/M Gde |
Para 1: - “The duties of Supdt B/R, E/M Gde | are primarily to assist
Engineer-in-charge in his duties for execution of works efficiently. He will

however be responsible for the performance of following duties in
particular:-

Para 1 (ac): —Measurement of materials including quality of
boulders, store metals, chips, sand etc. brought to site”.

Para_371:- “The Engineer — in — Charge and Supdts are personally
responsible for the accuracy of measurement taken by themselves and
by their sub-ordinates.”

(10) Material register shows that all measurements have been

signed as Engineer-in-charge by Sh N Sanjeev upto 6" RAR and by Sh

‘ VO Srinivasan from RAR No 7 to last arrival of boulders. Also | had not
released any payment for boulders as Engineer-in-charge_in any RAR.

Therefore Sh N Sanjeev, Sh VO Shrinivasan or their Supdt Gde - | should be

held responsible for any mistake in this regard.

7 ;'O



T A0

ANNExvpe
No.C-* |3011/3/D(v“ﬁw—‘1‘.g 002

Government of India
. : Ministry of Defence
" New Delhi, the 18" August 2006

. N
ORDER =

WHEREAS, disciplinary proceedings under Rile 16 of CCS(CC&A) Rules
1965 were initiated against MES-186149 Shri MC Gupta, then AGE B/R, now EE,
vide Ministry of Defence' Memorandum No.C-13011/3/0)(Vig-11}/2002 dated 12" June
2002, whereunder the statement cf Article of Charge ani the Statement of Imputation
of misconduct or misbehaviour were also served on him and he was afforded an
opportunity to rnake a sUbmission/statement of defence: against the charges levelled
against him;

AND WHEREAS, the said Shri MC Gupta denied the charges stating that the
amount of overoayment made to the contractor was not specified. He also stated that
he did not prepare the RARs No. 7, 13, 14, 33, 40, 54, 56 and 58, as alleged in the
Charge Memo, though he admitted for having made the measurement from 59 to 63%
RAR. It was, however, pointed cut by E-in-C's Branch that the officer has paid for
RAR 7,13, 14, 40, 43 and 54 in his: capacity as officiating GE;

AND WHEREAS, after a careful consideration f the Article of Charges, the
submissions made by the officer and evidence on record, the President arrived at the
conclusion that a minor penalty should be imposed on the said Shri MC Gupta for
incorrect preparations of the RARs (from 59" to 63" RARs) without any proper
documentation/transparent counting of boulders and for releasing payment without
conducting any physical ground check of the material ly ng at the site. In view of this,
the penalty of “Zenstire’ was imposed on the said Shrl MC Gupta, vide, this M|n|<trys
order of even No. dated 19.11.2004;

AND WHEREAS, aggneved against the above order, the said Shri MC Gupta
has submitted review petitions dated 30" December 20104 and 27" December 2005,
for withdrawal of the aforesaid penatty;

AND WHEREAS, the arguments of the said Shri MC Gupta have heen
examined in consultation with the Zonal Chief Enginesr, Chief Engineer Command
and E-in-C's Branch. In brief, the officers' arguments ard Zonal CE and CE
Command’'s comments are as uncler :-
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Argument oi Shri Gupta

Comments of Zonal Ci:

Comments of CE
Command

(i) No payment was released by him on
account of boulders in any of the RAR

fovis CO Lo 00, Cueswpaymasnt in anly in

respect of the earlier RARs, which were

| processed and signed by other officers
1 and he is not accountable for the same.

Quantities of material shown lying at
site in RARs 59 to 63 peid by the CO,
winrn wienng M is alsn hrnonht ant
that CO was officiating GE during
payment of RARs 7,13 14,40,4% and
54 when payment for material at site
was made,

He has agreed with
the views of Zonal
Chief Fnnines -,

() He has blamed the earlier AGE for
laxity in documentation.

The earlier AGE (Sh. VO Srinivasan )
had prepared RARs upt> No. 58 only.
RARs 59 to 63 were pr3pared by the
blamed officer and he s responsible
for laxity on his part for showing
quantity of boulders lying at site in
these RARS.

He has agreed with
the views of Zonal
Chief Engineer.

(i) Physical check was conducted by
him for material lying at site, which was
already paid up to 58 RAR by Shri VO
Srinivasan.

Since the Charged Offiver has stated
that physical check wes carried out
by him, for material at site up to the
quantity mentioned at RAR 68, he
should have determined the actual
excess quantity of boulders being
reflected in RARs and was duty
bound to have deducted the eicess
quantity in RARs §9 to 63, which
were passed in his. tenure as
Engineer-In-Charge.  The Charged
Officer did not do this and hence it
was a lapse on his part in the
performance of his duti¢s.

He has agreed with
the views of Zonal
Chief Engineer.

(iv) He has stated that the responsibility
of preparing RARs lies with the
contractor, who it supposed to prepare
the bill and claim advance payment, as
per Para 460 and 468 of RMES.

As Engineer-in-Charge, it was the
responsibility of the blamed officer to
check and verify the material lying at
site, in addition to work done in terms
of para 371 and 468 of RMES. This
was not done leading to excess
quantity of boulders being shown at
site in RARs 59 to ¢3. The CO
cannot absolve himself of his
responsibility as Englnizer-in-Charge.
It was his duty to have verified the
quantities given in the RARs
submitted by the contractor, which he
failed to do.

He has agreed with
the views of Zonal
Chief Engineer.

AND WHEREAS, it may te mentioned that the contract under reference was
an item rate contract where supply of boulders was not a sieparate item. As per
Condition 64 c¢f General Condition of Contract, payment for rnaterial brought a: site
could be released by GE up to the extent of 85% of the value of the material.
However, such payments are {o be released after taking due precaution that
payments released are not more than the cost of material at site. In the instant case,
this precautior was not taken by the said Shri MC Gupta and the payments were
release:d on the basis of lorry loads received, and not after taking the measurement;

AND WHEREAS, taking the above position int» consideration, the President
is of the view that the said Shri MC Gupta has in his review petitions dwelt on the
same arguments as he had pleaded in his defence.statements before the award of
penalty of ‘Censure’, and-the CE Command and E-in-C’s Brarich are also categorical
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c y 4 that the Officer has not brought out any fresh material or evidence warranting a
/- review of the said penalty. '
24

NOW, THEREFORE, the President hereby orders for rejecting the review

petitions of the said Shri MC Gupta, EE, and for maintaining the minor penalty of
. 'Censure’ imposed on him vide Ministry’s order of even No. dated 19.1 1.2004.

(By Order ana In the Name of the President)

. (SUNIL UNIYAL)
Under Secretary to the: Government of india

Tele.No.2301 4067

MES -186149 -- Shri MC Gupta, EE~ through E-in-C's firanch 9/ “

Copy for info/necessary action to :
Shri LM Sarin, ACE, Pr. Dir (D&V), E-in-C’s Branch/E1D - Ww.r.t. their note no:

78655/1359/200%4/
E1D dated 27" April
2006 :

————-

WM
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I:muu\U:ER SERVICES OF TIE MUMISTRY OF DEFENCE ACAINST
T}.E VACANCIES FOR THE YEAR 2003-2004

R IR

€ NN \LES ATy e YT

I, 1Y 13, NAME OF THE OFFICER DATE CF BRI
(iShu '
. 348682 T ahl Kuriar” 15 Apr 64
01 300215 Dron Abujn~" 22 Nov 61 '
03 440323 Pyare Lal —(SC) 01 Jan 58
(4. 194028 Tagatpal Ram ~{8C) {6 Dec 39
03 134317 . BNatmim  (SC) 12 Apr 54
G S K T Sdtewdive Redady (3C)  15dAup 61
07. 184739 Aim.' vt 04 hiar 57
U8, JUU231 Arun Giover 14 1'gb 54
9. 165347 Sushil Purohit 08 Mar 59
S0 186144 - Mukesh Dhir 27 Ot 59
11, 1v440% - _Rak»sh Biasm U6 Aug, 3Y
12300216 - Suchitlenund Singh 12 beb 60
T3 FG235 7 K Banaal 2T dui 59
14 300241 “Surendrn Moban 23 Jan 59
5.  4a6R679 Vijav Kunar Tha G R 60
16 507628 Govind Rim Verma 14 Dec 57
7. 00248 Vipin Kumar Jain 14 Jan 56
18. 4()057»3 Abhai Bhatnagar 15 Apr 63
- 19, 2589, SK Choudhary 15 Sep 60
20, 4531*47 RK Srivastava 15 Sep 3¢
200253 Janalz Singh 16 Mov 5/
22. li74d41 Avuast Chumadn Faiel i2 Ape 59
RAW 07567 Randhir Sinph Thakur 02 Inl 57
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ANNEXUR.E -

MCG/Pers/ 0 & / Vig | 06 Dec 2005 D

From: MES 186149, M C Gupta, EE
Dy Dir (Budget)
HQ CE (AF) Shillong Zone
Elephant Falls Camp
PO-Nonglyer
- Upper Shillong, Shillong 793009
Meghalaya.

To:  Director General of Personnel
Engineer-in-chief’s Branch
Kashmir House
Army Headquarter
New Delhi
(THROUGH PROPER CHANNEL)

OPENING OF SEALED COVER LETTER FOR PROMOTION, EE TO SE
IN RESPECT OF MES 186149, M C GUPTA

Sir,

1. My Name for promotion from EE to SE was due against the vacancies for the year
2003-04. The panel for promotion from EE to SE against these vacancies was issued by
E-in-C’s Branch letter No. B/41023/SE/2003-04/E1R dated 23 Jul 03. It is understood
that my name for promotion was kept in sealed cover because of pending disciplinary
case for following charge sheets:-
(a)  Charge Sheet for Earthquake works in Jabalpur issued vide Govt of India,
MOD letter No. C-13011/13/vig 11/2000 dated 03 Jan 2001. (Copy enclosed at
Appx ‘A’)
(b)  Charge Sheet for Runway work iﬁ Arakkonam issued vide Govt of India,
MOD letter No. C-13011/03/D/vig II dated 12 Jun 2002. (Copy enclosed at Appx
B
2. One more charge sheet was served to me vide Govt of India, MOD letter No. C-
13011/07/D/vig 11/2001 dated 22 Sept 2003. (Copy enclosed at Appx ‘C’) after issue of
- panel for promotion for vacancies against the year 2003-04.
3. It is subrhitted that I have been exonerated from the charges imposedwide charge
sheet mentionedin para -1(a) above, Vide Govt of India MOD letter No. €-
13011/13/D/vig 11/2000 dated 07 Feb 2004. (Copy enclosed at Appx ‘D’)

B




—

4, Please refer to para 3 of Goﬁ of India, Ministry of Personnel, PG and Pension
(Department of Personnel and training) Jetter No. 22011/2/202/Estt (A) dated 24 Feb
2003. (Copy enclosed at Appx ‘E’), According to which my sealed cover for promotion
from EE to SE against the vacancies for the year 2003- 04 should have been opened if
could have got exoneration in charge sheet mentioned in para 1(b) above even though 1
was served an another charge sheet as mentioned in para 2 above because that charge
sheet was served after the date of DPC. ahd Joining of junior most officer. This shows that
the charge sheet mentioned in para 2 abave will not play any role while considering the
case for opening of sealed cover .

5. Now I have been served penalty of censure against charge sheet mentioned in para
1 (b) above vide Govt of India, MOD letter No. C-13011/03/D/vig 11/2002 dated 19 Nov
2004. (Copy enclosed at Appx ‘F’) "Since [ have been served Penalty of Censure, my
sealed cover for promotion for the post of SE against the vacancies for the year 2003-04
should be opened as penalty of Censure is not a bar for promotion. In this connection
please refer to a court case decision published on page 57 in Swamy news letter for the
month of Jul 2005 (Copy enclosed at Appdx G). In this case court has given directions to

department to open the_sealed cover after penalty of Censure since penalty of Censure is

not a bar for promotion.

6. In view of above it is requested that my sealed cover for promotion from EE to SE

against the vacancies for the year 2003-04 may be opened and I may be promoted with
all financial beneﬁts from that date.
7. It is requested that the decision on the above may be communicated to me at the

earliest. I shall be grateful.

(M C Gpta, BE)

Advanced copy to:

Director General of Personnel
Engineer-in-chief’s Branch .
Kashmir House

Army Headquarter

New Delhi
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recchmmended in his comments on review. p“t;t;’) ldo for the same and, hence his Review

Petition: was rejectod by MGD, SiNCE NU NSW fact f*ssh evidence has been brought out by the €O
and maintgined the mmnr penalty of censure tmposed on him vide Minisiry’s Order No €-
1361 Ix‘S‘;”J{‘Jig—H)EGGB dt 19 Nov 2004.

13.  That with regard to the siatement made in pavagraph 4.12 of the OA, the answcmg

respondents beg to subsmif that as per DOP&T’s OM No 22011/1/99 Estt(A) dt 25 Feb 1999, i_f Qoﬂ

. .::____________..

penalty is imposed on the Government Servant as a result of the ammman‘ proces dmg.;a or if he f—/

is fcané guilty in the criminal proscoution agamsi him, the findings of ﬂ;c qca!cd COVer / Covers

sua.ﬂ not be acted upon. His casc for promotion may be considered in the next DPC in the
=

nonmal course and having regard to the penalty imposed on him.
Accordingly, the officer was first considered for promotion fo the grade of SE in the DPC

held on 12 Jan 2003 against the vacancies for the year 2003-04 but recommendation in rospoct Gf
il

the officer was kept in sealod cover, At the slage when the DPC was held, the officer was issued

only two charge shects dt 03 Jan 2001 and 12 Jan 2002. Also the officer’s name was considere

i —— T
*\ i

in subsequent years i.c. 2004-05 & 2005-06 and in uu h the years, recommoendation in respect of

eW\—\/\A—VM -

[( the officer was kept in ssaled cover

]

. S' inoe, the officer was ‘exonerated’ on 07 Feb 2004 in first case nd awarded ‘Penalty of

~i
o

Censure’ on 19 1\0\2‘ 2004 in 2™ case and also ‘exonerated’ in the 3"'11 se on 27 Dec 2005,

‘therefore, as per the DOP&T instructions, the name of the eﬁ’i@sr oouid only be considered in the
DPC held after 12 Nov 2004, Accordingly, the scaled cover in respect of the officer was oponsd

as per the recommendation of the DPC held on 03 Apr and 20 Apr 2005 for the vear 2005-06 and
‘f-__—-___—-. -

officer was promoted fo the grade of SE.
i4.  That with r::gard to the statement made in ;a;sg{«ph 4.13 of the OA, Govtof India, MoD

issued memorsndum on 12 Jun 2002 which was replied in detail by applicant vide his lefier

MCG/ARK/12/Pers dt 24 Oct 2002. Govt of India, MoD passed the order on 14 Nov 2002 after

sily oxamining and giving the opporfunity to applicant put forth his views. chc—s the

confention of applicant is incomrect.  Also CE (Navy) ‘v;s&&‘izzpamr'r and CE Souﬂ;.cm

ATTESTED DEPONENT
. \4@,&00_:&;_
MBK Ras - - {AK Wahi)
SE _ Brig
Director (Pers & Legal) ) ' Chief Engineer

For Chief Engincer

.

- i

| LT . S0



8
Cmaq:md gave their views and recommendations on review petition of applicant, Thus full &7 |
opportunity was given {o applicant to put forth his views.
15, That with regard to the siatement made in paragraph 4.14 of the QA, the answering
respondents beg to submit that the President of Indiz as the disciplinary dmh";t'v affer & carchul
consideration of the Articles of charges, the submission made by the applicant Shri MC Gupta,

the ‘evidence on record and all the facts and circumstances of the case has arived af the

conclusion that 2 minor penalty be imposed on the applicant, for preparation of RARs (from 39

¢ i tsteimet

to 63 RARY without any proper documentation / iransparent feeouniing of bouldare and for

EF—

releasing pavments without condusting any physical ground ohcc}-,

16.  That with regard o the stafement made in paragraph 4.15 of the OA, the answering

respondents while denying the contentions made thersin beg to submit that it is well softled law

thst as por Rule 3 () (i1) of the CCS (CCA) Rule 1955, act of neglect of work or duly amounts fo
misconduct. The spplicant was negligent in the preparation of RARs and pavment of RARs in

the porformance of his dutics as the AGE and Officiating GE. .

17. That with regard to the statement made in paragraph 4.16 of the OA, the answering

~

respondents beg to submit the OA 15 dﬁr t)id of merit henoo ﬁiﬁ"};y 3‘; t‘u dismissed with cost.

18. . That with regard {o the statement made m paragraph 5.1 {0 5.27 of the OA, the answenng

respondents while roplying upon the above paragraphs beg to submit that based on one of the

2.

vigilance check on payvment of 53 RAR in respect of CA No CEMZ/ARE/GT of 1988-89 an
subsequent in puls, Chicf Engineer Southern Command Pane wvide Ietter No
260505/6/Con/E2W&P dt 20 Mar 1992 (Exhibit-VI} convened a Technical Court of Inguiry to
ivestigate info the alleged overpayment of spproximafely Rupees One Crore fo the condractor

Mfs Atlanta Constroction Company (1) (Pvt) Lid. in respect of CA No CEMZ/ARK/G7 of 1988-

GO

9, pertaining fo works af NAS Arskkonam. CA No CEMZARK/AQ7 of 88-82, on part
complstion was cancelled on 02 Apr 1992, The progress of work on that date was approximately

7596. The Techmical Court of Inquiry has established ne nce / lapses and atiributed the same

('3
(ﬁ
€

{0 various executives including the applicant during the vear 1992, Follow up action for takin

the matter to its conclusive finish as per the CCS {CCA) Rule 1965, has been put info motion

ATTESTED DEPONENT

MBK Rao

SE g
Director (Pers & Legal) Chief Engineer

For Chicf Engineer



Jﬂﬁ

o e

i

s 24

48/ g2

24
LiER.3:

. v

di

ronas
4 PARUIRae

vl §3

the OA, the respondents

of

1 pars

ade

vy
.23,

ment 1

e staie

gard to

H

T

3

ETaL

"
o5
i
.y

P
i
i
b

hi

“the su

*A

1

Lhapainain.

o

Isig

Ay
ALK,

e

”~

v
o o
mn e
iu i
Ry LA

p s
& &




- ' File in Court 07,4, @é
- ,

v & _ v Q
" ' Court ofith. i
‘ S N
IN THE CENTRAL ADMINISTRATIVE TRIBUNAL 5‘2 N ¢
CUWAHATI BENCH: GUWAHATI g‘,‘g ‘Q§
(
<
In the matter ofi- E
O.A. No. 313/2006. P
Shri Mahesh Chandra Gupta. §
-Versus- 5
Union of India and others. "
-And-
In the matter of;-
Rejoinder submitted by the applicant
againsi the  written  statemoents
submilied by the respondent.
The applicant above named mos.t respectfully begs to state as follows;-
1. That with regard to the statements madc in para 1 (b), (¢), {(d) and {c) of
the written statement the applicant categorically denies the corréchmss of
the objections and further begs to say that the applications preferred by
the applicant is bascd on specific and farm grounds and the allegation of
non-joinder and mis- joinder of partics as well as objection raiscd to the
cffect that O.A. is hit by principle of waiver and acquicscence is totally
incorrect, hence denied. Morcoves, the entire disciplinary proceeding has
~. o ‘c;ccn conducted in total violation of the rclevant procedure laid down in

CCS (CCA) Rules, 1965 and the findings of the inquiry officer is also

perverse and based on no evidence.

2. That your applicant also deny the correctness of paragraph 2 (@), (b), (c),
(@ © @) ) (), G), (&), () and (m). The applicant while denying the
correctness of the aforcsaid statements save and except, which are borne

on record and further beg to say that in the Technical Court of Inquiry, the

Chief Engincer, Southern Command, Punc vide order dated 28.03.1992
constituted for the purpose of conducting inquiry regarding irrcgularitics
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occurred prior to 59 RAR and it is categorically submitted that there was
no reference made by the Chief Engincer, Southern Command for holding
any inquiry in respect of any irrcgularitics beyond 59 RAR. But
surprisingly, while memorandum of charge shect was issucd upon the
applicant the disciplinary authority brought allegation of incorrect
preparation of RAR Nos. 7, 13, 14, 33, 40, 43, 54, 56 and 58 in articlc of
charge no. I and also brought further allegation regarding incorrect
preparation of RAR from 59 RAR to 63 RAR certifying quantitics of
bouldérs lying at sitc is correct without' proper documentation and
improper application of sites by while boulders in respect of workers
pertaining to the period October ‘88 to April ‘92, whercas it appears from
the memorandum of charge sheet dated 12.06.2002 as well as from the
order of penalty dated 19.11.2004, that the applicant has been charged for
certifying the quantitics of boulders lying at sites as corréct without any
proper documentation and improper application of rates for the while
boulders lying at sites in Article of charge II. Whercas, penalty has been
imposed upon the applicant alleging incorrect preparation of RAR from
59" RAR to 63 RAR without any proper documentation/transfer and
wanting of boulders and for releasing payment without conducting any
physical ground check. However, the disciplinary authority remained
silent about the allegation brought against the applicant in Article of
Charge No. I Applicant also categorically denics the charge raised in
Article- T that he “did not go to the site physically”, morcover the

',rcspondcnts in support of the allegation has not produced any document

to cstablish the charge that the applicant “did not go to the site
physically”. As such the charge labeled against the applicant in Article I of
the impugned memorandum of charge sheet dated 12.06.2002 basced on
“no cvidence” and the said charge at Article I of the impugned charge
shect is Hable to be sct aside and quashed.

It would be cvident from the impugned order of penalty dated
19.11.2004, that the applicant has been imposed penalty also for non
transparcnt accounting of boulders and for releasing of payment without
conducting any physical ground check. Therefore it appears from the
impugned order of penalty that the penalty has been imposed upon the

oo o pamnae—
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R PR
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applicant for which no charges cohtajned in Article of Charge No. I, for

perusal of convenience of the Hon'ble Court, the Article of charge No. I

and IT as well as the relevant portion of impugned order of penalty dated

19.11.2004 arc quoted hercunder;-

S
CT-AUIE® (N B
Cential Acminie. ¢.vw & 4buyui-

~>
[

waRret B rymE

- Guwahsti Bench

“ARTICLE-]

MES-186749 Shri M. C. Gupta, AEE B/R while functioning
as AGE B/R-III CE (P) No. 1 Naval Air Station, Arakkonam
during the period from Oct 88 to Apr 92 failed to perform
his duty in that he prepared incorrect RAR Nos. 7, 13, 14, 33,
40, 43, 54, 56 and 58 whercby the matcrial lying at the site
was certificd without any physical ground check.

By this act, the said MES-186749 Shri MC Gupta, AEE
B/R (now EE) failed to maintain devotion to duty, and thus
contravened Rule 3 (1) (i) of CCS (Conduct) Rulcs, 1964.

ARTICLE-II

MES-186749 Shri MC Cupta, AEE B/R (now FEE)
while functioning as AGE B/R-II GE (P) No.1 Naval Air
Station, Arakkonam during the pcrioéi from Oct 88 to Apr
"92 failed to perform his duty in that he prepared incorrect
RARs from 59" RAR to 63" RAR and certifying the
quantitics of boulders lying at sitc as correct without any
proper documentation and improper application of rates for
the white boulders lying at site. By this act, he failed to
maintain devotion to duty, and thus contravened Rule 3 (1)
(1) of CCS (Conduct) Rulcs, 1964.”

“Penalty order dated 19.11.2004
AND WHEREAS on denial of charges by the said
Shri MC Gupta and based on the submission made by him, it
has transpired that the boulders were not stacked and

measured and the payments were released without any
physical ground check of the matcrial lying at the sitc;
AND WHEREAS the President after a carcful

. consideration of the Article of Charges, the submission made

'..Q] E
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by the said Sri MC Gupta, the cvidence on record and all the
facts and circumstances of the case, has arrived at the
conclusion that a minor penalty should be imposed on the
said Sri MC Cupta, then ACE (B/R), now EE, MES, for
incorrect preparation of RARs (from 59" RAR to 63~ RAR)
without any proper documentation/ fransparent accounting
of boulders and for rclcasing payments without conducting
any physical ground check.

NOW, THEREFORE, the President imposcs the
penalty ‘Censurc’ on the said Shri MC Gupta, then AGE
{B/R), now EE, MES.

BY.ORDER AND IN THE NAME OF THE PRESIDENT
Sd/-
(Sunil Uniyal)

Under Scerctary to the Govt, of India.”
On a mere rcading of the articic of charge No. I and the relevant
portion of the penalty, it would be cvident that the applicant is imposcd
for the alleged charges that the boulders were not staged and measured
and the payments were relcased without conducting any physical ground
check of the materials lying at sitc which arc not part of the article of
charge no. I or in other words such charges has never brought against the
applicant in the impugned memorandum of charge sheet dated 12.06.2002
and on that scorc alone the penalty order dated 19.11.2004 is liable to be

sct aside and quashed. |
It is further categorically submitted that the Chicf Engincer,
Southern Command never referred RAR 59" to RAR 63" before the
tcchni;al court of inquiry, which would be evident from the letter dated
28.03.1992 as indicated in para 2 (C), but surprisingly, for the rcasons best
known to the authoritics that they arc referring now that the alleged

irregularitics has come to the notice through a staff court of inquiry based

on the findings of the technical court of inquiry. Wherceas, it is specifically

stated that RAR 59 to 63™ was not referred by the Chief Engineer, -

Southern Command for any sort of inquiry to the technical court of
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inquiry. As such the applicant is made a victim of conspiracy by a vested
circle working in the officc against the applicant at the rclevant point of
time. Since RAR 59 to 63™ was never the subject matter of the technical
court of inquiry as such the initiation of impugned memorandum of
charge sheet dated 12.06.2002 based on the staff court of inquiry is liable to
be sct aside and quashed. Morcover, the applicant is no way connected
with RAR 52 ,ivhere the alleged over payment is made as per findings of
the technical court of inquiry constituted following the order of the Chicf
Engincer, Southern Command.

It is further submitted that on a mere reading of para 35 and 36 of
the technical court of inquiry, it would be cvident that an overpayment of
Rs. 16.72 lakhs has been allowed for materials at site at the 52" RAR stage.
Whereas, the applicant is not any way connected with RAR 52, whereas
he has been declared responsible for such overpayment, which, was
recovered from the next running bills pertaining to 53 RAR. The relevant

portion of para 35 and 36 arc quoted below for perusal of the Hon'ble

Court.
“35 FProm the forcgoing, the Tech C of I finds that
following lapscs have been committed:-

(@  An overpayment of Rs. 16.72 lakhs has been
allowed for materials at sitc at the 52! RAR
stage.

(b)  Contractor has been allowed to utilize 31843
Cu M of boulders brought in site and paid for
in the RAR for items of works not covered in
the Contract Agreement. .

{¢) Payment has been allowed in the RAR for
raw matcrial viz boulders, without any
propcer authority.

| (d)  Adcquate controls/checks on payments and
C;mi:‘ ‘:Z- ' = &* documcntation have not been cxercised at
Trekdwe. . 8 CWE/CE level.
; T (¢ The documentation for materials brought by
Ta1gret = 139z the Contractor has not been satisfactory.

Guwihat tser.ch
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36.  For the lapscs cnumerged at para 35 above, the Tech g
C of 1 finds the following responsibilitics. 3
(a) For overpayment as brought out para 35 @) %
above: .§
()  Maj VKP Singh, GE (P). <
()  Shei VO Srinivasan, AGE B/R 5

(i)  Shri MC Gupta, AGE B/R.

(b) For allowing contractor to usc material paid for

in works other than covered in the CA, as brought

out para 35 (b) above:
{i)  Shri S. Dhiman, CWE
(ii)  Maj. VKP Singh, GE (P)
{¢) For not excrcising checks/controls resulting in

overpayment of Rs. 16.72 lakhs.

(i)  ShriS. Dhiman, CWE.
{d) For laxity in documentation, brought out at para
35 (c) above

()  Shri V O Srinivasan, AGE B/R.

It is categorically submiticd that the applicant is not at all
connected with the 52 RAR. As such he cannot be declared responsible if
there is any overpayment is made in respect of RAR 52" and it would be
evident from Article I and II that nowhere RAR 527 is mentioned and on
that scorc alonc the impugned penalty order dated 19.11.2004 is Liablc to
be sct aside and quashed.

It is further submitted that on a mere reading of the
recommendation of the technical court of mqmry which was held on
23.041992 and on subscquent days pursuant to the order of Chicf
Engincer, Southern Command dated 20.03.1992, which are quoted below
for the perusal of the Hon'ble Court.

“37. The following factors cmerge from the findings as

cnumerated in the preceding paragraphs:-
gy e o (@) The Project was prestigious and time bound one,
IR T A2 | L.
| Cevniag Ao, gy, ’f * \Yarfd the executives were always under pressurce with regard
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to quality and speed of work and were working round the
clock.

(b) The overpayment made at 52 RAR stage was
adjusted in the immediate next RAR i.c. 53% RAR.

38,  Provision cxists for subscquent modification/correction of
¢ certificate for advance payments both for work donc materals
brought and paid for as per condition 64 of IAFW-2249,”

On a mere reading of the recommendations, it appears that cven
the technical court of inquiry also satisfics that “no scrious irrcgularitics
have been committed”. However the court recommended administrative
actions deem fit be taken on the éfﬁccrs mentioned in para 36 of the lapscs
shown against them. When the applicant is not involved with the job of
RAR 52 recommendations of his name for lapses and also for
disciplinary actions does not arisc as such the initiation of the disciplinary
action against the applicant under the impugned memorandum of charge
sheet dated 12.06.2002 is without having any jurisdiction under the law or
mere holding the field. Morcover, even assuming if there is any lapsc on
the part of the applicant that docs not warrant any dlsaplmary
proceeding under Rule 16 of the CCS (CCA) Rules 1965,

That it is stated that when the applicant categorically denied the
charges, it is mandatory on the part of the respondents to hold a full
flagged inquiry and providing a reasonable opportunity to the applicant.
But in the instant case the respondents Union of India in spite of specific

denial of the charges did not hold any inquiry and on that scorc alonc the

ﬁnpugncd penalty dated 19.12.2002 is liable to be set aside and quashced.

It is further submitted that on a mere 'rcading of the report of the
staff court inquiry, which was convened following the order of the Chicf
Engincer, Chennai Zonce vide its letter dated 10.06.1996 as indicated in
paragraph 2 (d), on a carcful rcading of paragraph 38, 40 and 1 (d), 2 and 3
of the recommendations, which arc quoted below for the perusal of the
Hon'ble Court. e e e E
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#38, It was physically impossible to take accarate mcasufcmcnt
of the boulders unless stacked properly as the same was scattered
in large arca. The court commissioner also did gucss work and
only asscssed the approximate quantity (Q. No. 464).

39, The quantity of contractors material i.c. boulders lying at
sitc as per the 63 RAR was 86,000 Cum, wherc as per the Court
Commissioncr’s report. The quantity of boulders lying at site was
assessed oniy 25,600 Cum. Major VKP Singh failed to account for
the difference between the two quantitics, though, he was the
Garrison Engincer throughout between these two occasions (Q.
No. 630)

40. Thus there is a difference of quantity {86,000-25,600) 60,400
cubic metre of boulders over paid at the ratc of Rs. 95 per cubic
metre. This quantity, however, has been recovered in the final
bill prepared by the GE (Maint), Arakkonam pertaining to this
contract in Nov 97 (Exhibit No. 33).” |

1. (d) Shri MC Gupta, MES No. 186749, then Assistant

Garrison Engincer B/R III, GE (P) No 1, Naval Air Station,

Arakkonam from oct 88 to Apr 92 for- .
(i)  Incomrect preparation of RAR Nos. 7, 13, 14, 33, 40,
43, 54, 56 and 58 whercin the material lying at sitc have
been certificd without any physical ground check.
(ii) Incorrect preparation of RAR from 59 RAR to 63
RAR and certifying the quantitics of bouldcers lying at site
as correct and improper application of rates for the white

boulders lying at site.

2. The huge project of such a magnitude which was also time
bound, was closcly monitored for its progress from highest
Engincer, Naval and Decfence auathoritics, The staff and
exccutives of CE, CWE and GEs came under tremendous
pressure to adhere to unworkable time frame envisaged for the
project. The aim of everyone was to achieve the target. However,

the accounting of boulders for cxcecuting this work, in cssence

was “only onc of the many such important activitics being
%, ‘;,'I.,. T
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handled by the site executives and in no casc was a final
scttlement, it being just an advance being paid to contractor. As
the over payment is more or less recovered in the final bill as also
claimed in arbitration proccedings in progress. The diffcrence in
quantity of thc boulders between the Court Commissioner’s
report and the quantitics handed over to BRTF and its value may
also be claimed from the contractor in arbitration,

3. The lapses monitored in para 1 above should not be
vicwed in isolation. The circumstances prevailing and trying
conditions experienced by the exccutives and constant pressure

excrted by higher ups be given duc consideration”.

It is quitc clear from paragraph 38, that cven the Court
Commissioner could not able to take the accurate measurcment of the
boulders and overpayment has been indicated only in respect of RAR 48,
49, 51 and 52" as indicated in 1 (C) 4. Therefore applicant is not at all
connected with the job of RAR 48, 49, 51 and 52nd.

So far allegation made in respect of RAR 59™ to 63rd only to the
extent of certifying quantitics of boulders lying at sites as correct without
any proper documentation and improper application of rates for the white
- boulders lying at sites. But penalty has been imposed by the disciplinary
authority for releasing payment without conducting any physical ground
check, which allegation is not there in the article of charge no. IL
Morcover it would be cvident from the recommendation itsclf that the
alleged overpayment has been recovered from the final bill and it is also
recommended lapses should not be viewed in isolation considering the
circumstances prevailing and trying conditions experienced by the
executives and constant pressure excrted by a higher ups be given duc
consideration. A mcre lapse as indicated in the staff court of inquiry
report docs not warrant initiation of a disciplinary proceeding cven under
Rule 16 of the CCS (CCA) Rules, 1965 and on that scorc alone the
impugned charge sheet dated 12.06.2002, impugned penalty order dated

19.11.2004 and impugned order dated 18.08.2006 passcd rcjecting the
review petition aze Liable to be st aside and quashed.

. . !
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It is further stated that the entire disciplinary procceding itsclf is
liable to be sct aside and quashed on15‘f on the ground of inordinate dclay
in initiating the instant disciplinary proceeding which has scriously
prejudiced the defence of the applicant in defending his casc. |

That with regard to the statements made in paragraph 3, 5, 6(a), (b), 7 and
8, the applicant denics the correctness of the statements and further

reiterates the statements made in the original application. Morcover, ona

mere reading of the articde of charge contained in impugned
memorandum dated 12.06.2002 as well as the allegation brought in show
causc dated 19.11.2006, it would be cvident there arc sharp differences on
the allegations and on that scorc alonc the impugncd'pcnalty order dated
19.11.2004 is liable to be sct aside and quashed.

That with regard to the statcmcnté made in’pamgraph 9,10,11,. 12, 13 14,
15, 16, 17, 18 and 20 of the written statements and further rciterates the
statements made in the original application. It is further submitted that
mere lapses or negligence’s without any ulterior motive does not fall
within the purview of misconduct and such alleged lapscs or negligence
doces not warrant initiation of disciplinary procceding under Rule 16 of the
CCS (CCA) Rules, 1965 and that too holding any formal inquiry. So the
_mﬁugncd penalty order dated 19.11.2004 is not sustainable in the cj‘rc of
law, Itis submittcd. that the full text of the technical court of inquiry report
held on 23.04.2002 and on subscquent dates pursuant to the order of the
Chief Engincer, Southern Command, Pune vide order bearing no.
260505/6/Con/E 2 W & P dated 20.03.1992 as well as Staff Court of
“Inquiry held pursuant to the order bearing letter  no.
' 1003/Stores/ Ark/07/40/E 1 D dated 10.06.1996 by the Chicf Engincer,
Chennai Zone arc not available with the applicant in spite of his best
cffort, as such the Hon'ble Court be pleased to direct the respondents to

. produce the full text of the aforcsaid two reports of the technical court of

inquiry and staff court of inquiry at the time of the final hearing for proper

adjudication. R
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It is categorically submitted that the staff court of inquiry report

recommended  administrative actions against the applicant without

having any sort of cvidence as regard the alleged allegation that the

applicant has not conducted the physical verification without any physical -

ground check and also on the allegation that the applicant never

physically gone to the work sitc and there is no any oral and documentary

cvidence and on that score alone the impugned order of penalty dated

19.11.2004 is Liable to be sct aside and quashed.

In the facts and circumstances stated above, the charge sheet dated

12.06.2002, impugned penalty order dated 19.11.2004 and impugned order

dated 18.08.2006 passed rejecting the review petition are Hable to be sct

aside and quashed. ‘ .
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'VERIFICATION

L Shri Mahesh Chandra Cupta, SE, /0~ Shri Shanti Swarup Cupta aged
about 47 ycars, working as Director, in the O/o- Chicf Engincer (AF),
Shillong, Elephant Falls Camp, P.O- Nonglycr, Upper Shillong, Shillong-
793009, applicant in the instant apphcation, do hereby verify that the

statements made in Paragraph'1 to 5 of the rejoinder arc true to my .

knowledge and I have not suppressed any material fact,

And I sign this verification on this the _ﬂ'_@\fday of February 2008.
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Union of Tudin and others .. Respendents
~AND-
IN THE MATTER OF

MEBJ.M?L watement suhmitted by the Bespondent *ﬁ,igﬁ;x:,limm(& r fiied by anplicant
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The. hﬂmbig angwening respoadents submif their wiitten enly statem mgmamgim;ﬁkib}:

the apphieant es follows

i {a) Thn‘f { am Brig AK Wali 870 Late Brij Mohan Wahi,_aged about 51_vears and on

behalf of respondent No 01_apd 92 in fhe above case. | have gone throngh a copy of the

rejoinder secved on me and have understood the confents thereof.  Save and cxeept

~whatever s specifically admitted in this written statements, fhe contenfions and

glatements svade m fhe sejoinder and authorized to Gle the written statement on behalf of

all the respondents,

{6y The rejoinder filed is unjust and vasustainable both in facts and in Inw,

{cy 'Hmt the rejoinder is b;m for mmmttdc; of nece sgarz parties and misjoinder of -

imnecessary parfics,

&y That the s»:'}umdcl is also hit by the principles of Mn'cr cstrpmls m;d

acquicscence and tinhle to be dismissed.

ATTESTED mmmﬁ_‘!
% | (AI\ (¥ H 1
: BE ' C- Baig

Director (Pers & Legal) Chief Engineer

For Clicf Engincer
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2. That with regard to statement made by the apglicant w}%@w ‘, 'dcr. the

statements made in Paragraph 1 (b), (¢}, (d) and (c—}—@—m;f{ée?\é?hauvaencﬁ ' b}r thc

Rcﬂpondcntq are truc and based on facts and hence denies the contcntmn of Paragraph Iof

rejoinder statement of the applicant, The pamts raised by applicant in the refoinder statement

‘wore already replied in the writfen statement filed by the respondents to the OA and to fiew issue

was raised in the rejoinder. However replies {o the rejoinder are humbly submitted in the

succeeding Paragraphs.

3, That with regard to the statement made in Pamgmph 2 of chnindcr statement, the
mswcmg respondents beg fo submit fhat stafement mads i n Paragmph 2 ( r) (b), {c, (d), (e}, (D),
€} (h) @, (), @) and (m) of the writien reply statement ars tre and bascd on facts and records
inoluding the reply to the Show cause notice before the appropriate authority, the memorandum
of charge shect lotter No €-13011/3/D(Vig-I2002 dated 12 Fan 2002 {Annexure-1) under Rule
16 of the CCS (CCA) Rule 1965 was served on fhe applicant, The Board of Inquiry convened

vide Flag Officer Commanding-in-Chicf Eastern Naval Command, Visakhapamam Signat DTG:

241740 had the under mentioned findings : -

(8)  That the applicant was officiating Garrison E ngmccr ciurmg thc payment of RAR
Nos.7,13,14,33,40,43, 54,36 nd 58,

(6} That the applicant was responsible for incomeot @mpémtion of RARs No 59 10 63
and for certifying the quastity of boulders tying at site without proper documentation.
Even the rates for white boulders at site have boen improperly applied.

As pef Para i.(d) on Page 201 of Board of Inquiry the applicant has been apportioned
Attritutability of the blame,

A mm"of the relevant postion of the Board of Inquiry is annexed herewith and marked as

Annexurel, [ Frled with WrST]

ATTESTED . | DEPONENT
- MBK Rao (AK Wahi)
SE .. Bug
Director (Pers & Legal) ' Chief Engineer
For Chicf Engincer
.
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4, The respondents bog to submit that mere reading off the sfatcizxcnt %P articles of charees
framed against the applicant {(Annexure-D), it is cryﬂml clmagﬁg‘ 6!.2_ nmi0+ of

" gontraventions of flie CCS (CCA) Rule 1965 have been spelt out in very clear cut terms,

5. Further respondents beg to submit that based on the stmc:ﬁcm. of articles of charges

framed against the applicant the disciplinary authority ic. President of India afier carefil

consideration of the articles of charges, submission made by Shn MC Gupta and the cvidence

on record and circurnstances of fhe case has imposed minor penalty of ‘Censure’ on the

applicant. No rule / provisions of the procedurc for penaltics as contained in the disciplinary
procacdktgs_ »tfndvc’r Rule 16 of the CCS (CCA) Rule 1965 has been cither dispensed with or
infringed. Based on the ovidence placed beforc the Govemment of Indis, Ministry of Defence,
Now' Dethi has imposed the penalty of ‘Censuire’ upon the applicant vide order bearing letter No

C-13011/3/Vig-IV2002 dated 30 Nov 2004 (Annexure-E}. [Filed witt v's]

6 Rc.smn&onts teg to submit that the applicant has not put forth any new facts or
circumstances or cvidence in support of submissions. The applicant as witness No 16 at the

praceedings of the Bearc; of Inquiry convened vide Flag Officer Commuanding-in-Chicf Eastorn

Naval Command, Visakhapatnant Signal DTG: 241740 (Exhibit-I) had been accorded full

libsrty to disprove any discrimination on record, or evidence against him. Even at the time of
' di;sciplinars’ action through the charge sheet dated 12 Jun 2002 under Rule 16 of the CCS (CCA)
Rule 1965, the charges agninst applicant were conclusively proved. The applicant boing 4
Group ‘A’ Officer (UPSC Officer) the disciplinary poveer is vestod in the Hon'ble President of
‘ ‘;[ndisi Hon’ble President of India after carcful consideration of the Aticles of Charges, the
s:iﬁnﬁssim made by the applicant i.c. Shri MC Gupta the cvidence on record and all fho facts
and ciroumstances of the ca.éc has arrived at the conclusion that & minor penalty be imposed on

the applicant, for preparation of RARs (From $9” RAR to 63" RAR ie Asticle If of Charge

Memo) without any proper documentation ¢ fransparcnt accounting of boulders and for releasing

payments without conducting any physical ground check.
ATTESTED . DEPONENT

MBEK Rao | AK W

Director (Pers & Legal) ‘ Chief Engineer
" For Chi¢f Engincer
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S‘) to M pa;d
by fhe C’O were wmng, It is also brought that C‘O was cdﬁsmtmg GE during payment of RAR:;
7, 13, 14, 40, 43 and 54 when payment for material af site was made, CE Commaad had agreed
with the view of Zonal CE fhat since the Engixrmc&ine(‘harg@ has to chieck and verify the material
Iving ot site in a(?dmnn to work doae,  This was not dong, leading fo 6§‘cr pavment. He should u
have ﬂ.ﬁcﬁﬁiﬁmﬂ_ the actual cxcess quantity of boulder beiog reflected in the RARs and should

'- ime é:di’xsfcd! {he excess quantity in 59 to 63 RAR's which were passed in his tenwie. The o

- oot abgolve himself of his responsibility as Engincer-in-Charge.

' 'F - : Thc ms:x‘wn(’icmfs beg to m’mﬁit that full opportunity has been sccorded to the applicant fo
put !ﬂ’:ﬁ‘ﬁh lis ‘case in defence and al procedures s sequired under Centeal Civil Serviee
l;{Ce{nssiﬂcaﬁaﬂ; Q?ﬂntmf and Anpeal) Rule and "C?\’{? guidelines have been followed (specifically
cm*ere:iunder Asticte of Charge Memo for 59 to 63 RAR). The applicant Lieing a group ‘A’

ﬂﬁ}ccr (UPSC Officer) the disciplinary power are vested with Hon'ble President of India.

8 Rassmmpnts beg to submit that (ke President of India, as the ;ﬁﬁiﬁiinm' authority, after
a carcful congideration of the Articles of chm‘gcs. the submission made by the applicant Shri MO
Gupts, fic &i&eﬂca on record and all the fécf’s and circomsiances of thic casc, Ias arrived at the

m;ici‘&mian that a minor penaliy be imposed on the applicant, for prepavation of RARs (from 5ot
o :&3’"““ RAR) without any proper documentation ! trangparent accounting of boulders and for

releasing payments without conducting any physical grovad check, - ' )

9. That wifh regard to statement made in Parmgraph 2 of the Rejoinder, fhe answering
Rcﬁ;mxu’cnﬁ reiterate that the statoment made in Parageaph 3, 5, 6(a), (M 7 and 8 in the rcph
Sﬁﬂ‘ufz’meﬁt io QA m correct and based on factz and full opporfunity ﬂms been accorded (o {iie

applicant to put forfl his case in defence and all procedure as required under Central civil service

(Classification Conirol and Appeal) Rules and CVC guide lines have -been followed by ;
ﬁisﬁﬂhﬁ}’ aurority i.c. Hon ble President of Indin in this case, since the applicant i3 a Group i
‘A’ office {(LIPSC Officer). f
ATTRSTED DEPONENT |
b} ) j-’%ﬁg |
Director (Pers & Legal) Chief Engincer )

For chief enginees
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10.  That with regard to the statement made in paragraphs 4 & ‘&oﬁ*ﬁw ’chc}ndg«ﬂxc
answering respondents, while denying the contcntxons made thercin bog to submit that it is woll
settled law that as per Rule 3 (1) (ii) of the CCS‘ (CCA) Rule 1965, actof neglect of work or duty

amounts to misconduct and the rejoinder is devoid of merit,. The apolicant was negligent in the

prepatation of RARs and payment of RARs in the performance nf his dutics as AGE and

Officiating GE. The respondents while ;:épleing upon the above paragraphs beg to submit that

based on one of the vigilance check on payment of 537 in reﬁ;{;ect of CA No CEMZfARK/OT of

1988-89 and subscquent in pufs, Chicf Engincer Southern Command Pune vide Iotter No

26@505;’6/@611&3 WE&P dt 20 Mar 1992 (Exhibit-VID commcd & Technical Court of Inquiry to -

mc«eﬁgm into the alleged overpayment of apgrommatch Rupees One Crore to the contractor
M Atlanta Consm:mon Company (I} (Pvt) Ltd. in respect of CA No CEMZ/ARKAQ7T of 198R-
89‘ mrtmmng to works at NAS Aralxmmmi CA No CEMZ/ARK/AQT of R%-89, on part

completion was cancelled on 02 Apr 1992, The progress of work on that date was approximately

75%. The Techmical Court of Inquiry has cstablished negligence / tapses and attributed the same

o mriouq executives including the applicant during the vear 1992, Faﬂnw up action for taking

thc mzzﬁcr to ifs conclusm finish as per the C("q (CCA) Rule 1965, has bccn put into motion -

since ﬁxcn to cﬁmhhsh and bring to the nntxcc of the campctcnt authority "tn take action. The
ncghgencc { lapscs having been brought to the nntscc of the mthmiy mmpctmt to intfiate action

agmmt the anpkcam on 19 Nov 2000 and thc proceedings under ﬁw CCS (CCA) Rules 1965 has

tr:m complefed on 19 Nov 2004 ic, by i msm of penalty ﬂf ‘Censure’ to the applicant,

11, ‘Thc respondents beg to submit that the applicant has failed to makc otit a case w:mr:mting

’ﬂxc mfcrfcmncc by the Hon'ble Tribunal. In view of the submission the mpqndcntq therefore

nray that the Hon'ble Tribunal may be pleased to dismiss the present case in the inferest of

ATTESTED ‘ DEPONENT

‘Y o o , s

MBK Rao- : ' , (AK Waln)
SHE - Brig
Director (Perv & Legal) ' , Chief Engincer

For Chicf Engincer ’

[ .
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ormation derived there from and the

{2, Statement made in paragraph GI fo ll arctruc to n

parageaph 02 to 10 being matier of records, are truc fo my

rest arc my humbic submission before this Hon'ble Tribunal. T have not suppressed any material

fact, and I sign this verification on this  day of April 2008 at Visakhavatnam.
ATTESTED DEPONENT
MBK Rao {AK Wahi)
S8 Brig
Director (Pers & Legal) Chief Engineer

For Chicf Engincer
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In the matter of- ——
O.A. No. 313 /2006
Shri Mahesh Chandra Gupta.

-Versus-
Union of India and others.

~-And-
In the matter of;-
Additional rcjoinder submitted by the
‘applicant against the written statements

submitted by the respondent.

The applicant above named most respectfully begs to state as follows;-

That it is stated that so far articic of charge No. 1 contained in the
~ impugned memorandum of charge sheet dated 12.02.2002, wherein it has
been alleged that during the period from October, 1988 to April, 1992, the
applicant had failed to perform his duty by preparing incorrect RAR 7, 13,
14, 33, 40, 43, 54, 56 and 56, whereby the material lying at the sitcs was
certified without any physical ground check. Relevant portions of article
no. I and II arc quoted below;-
| . “ARTICLEI

MES -186749 Shri MC Cupta, AEE B/R while functioning as AGE

B/R-HII CE (P) No. 1 Naval Air Station, Arakkonam during the

period from Oct 88 to Apr 92 failed to perform his duty in that he -

preparcd mcorrcct RAR Nos. 7, 13, 14, 33, 40, 43, 54, 56 and 58

‘ whercby &c matcrial iymg at the sitc was certified without any
physical ground check.

Mahes Chawdva Gl
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ARTICLE - 1i i“ "%ﬁ;mu Bansh
MES- 186749 Shri MC Gupta, AEE B/R (now-EEy whilc Fanctioning
as AGE B/R-IIl CE (P) No.1 naval Air Station, Arakkonam during
the peried from Oct'88 to Apr ‘92 failed to perform his duty in that
he prepared incorrect RARs from 59" RAR to 63 RAR and
certifying the quantitics of boulders lying at site as correct without

any proper documentation and improper application of rates for the
whitc boulders lying at site. By this act, he failed to maintain
devotion to duty, and thus contravened Rule 3 (1) (i) of CCS
{Conduct) Rulces, 1964”.

However, it would be evident from the Annexure- C of the written
statement as well as from Annexure- A of my additional rejoinder, whercin
the Chicf Engincer, Vizag has agreed on the basis of comments submitted
by the CWE, Chennai after submission of review petition dated 30.12.2004
and in fact it is cvident from the communication of the lctter no.
130806/4/681/E1D dtd. 25.03.2006 (Anncxure-G of the written statement)
that the Chicf Engincer has specificaily stated penalty of censure has not
been imposed on the basis of allegation leveled in Article of charge No. 1.
It is relevant to mention here that in Article of Charge No. 1, it was alleged

_ thét the applicant has prepared incorrect RAR nos. 7,13, 14, 33, 43, 54, 56

and 58, whercin alicgation was matcrial lying at the site was certified
without any physical ground check. ‘ Rather it appcars from the
communication dated 25.03.2006 that CWE, Navy, Chennai submitted a
comments where no discrepancics found as alleged in the article of charge
no. 1 as regard RAR no. 7, 13, 14, 40, 43, 54, 33, 56 and 58 and ultimatcly,
certificd that the officer comments is correct, so far the allegation contained
in Articic of charge no. 1 and thercfore the Chief engincer on 17.05.2005 in
para 8 of review petition of the applicant has agreed with the CWE's

comments. The relevant portion of spedific comments of Chicf Engincer,
Visakhapattanam of para 8 of review pcﬁtion' is quoted hercunder;-

Maheyh chandva Gl
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“Para-8-  Agreed with the CWE's comments. Ho-‘&gwgryagtggﬁch

intimated that this RAR not thosc for which.the_blamed officer

has been censored.
{(A.P. Singh)
Brig.
Chicf Engincer.
17 May, 2005"
it is quite clear from ihc above comments of the Chicef Engincer that
the applicant has not been imposed penaity on the basis of allegations
- contained in Article of charge no. 1 where discrepancics has been alleged
in respect of RAR no. 7, 13, 14, 40, 43, 54, 33, 56 and 58, but surprisingly it
appears that the penalty has been imposed upon the applicant on the basis
of allegation of article of charge no. 1 from the impugned order of penalty
dated 19.11.2004 as because the impugned order although it is alleged that
the applicant has prepared incorrect RAR from 59% RAR to 63 RAR
without any proper documentation/ transparent account of boulders and
for rclcasing of payment without conducting any physical ground check.
But on a merc reading of article of charge no. 2 it would be cvident that
there is no allcgation of non preparation of transparcnt account and aiso
there is no allcgation for releasing payment without conducting any
physical ground check. Therefore the allegation which is indicated in the
impugned order dated 19.11.2004 for which penalty has been imposed
appears to be connected with Article of charge no. 1 although there is a
allegation for incorrect preparation of 59™ RAR to 63 RAR. On the face of
the comments of the Chicf Engincer dated 17.05.2005 the iinpugncd order
- dated 19.11.2004 is not sustainable in order to impress upon the Hon'ble
Court that the article of charge no. I and I and the relevant order dated
19.11.2004 arc quoted hercunder for perusal of the Hon'ble Court for ready
reference. | '
" #“ARTICLE-I
MES -186749 Shri MC Gupta, AEE B/R whilc functioning as
AGE B/R-III GE (P) No. 1 Naval Air Station, Arakkonam
during the period from Oct 88 to Apr 92 failed to perform
his duty in that he prepared incormect RAR Nos.

Mahosh Chawdre  Cupls
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the sitc was certificd without any physical gmund‘ check.

ARTICLE- U1
MES- 186749 Shri MC Gupta, AEE B/R {now EE) whilc
functioning as AGE B/R-III GE (P} No.1 naval Air Station,
' Arakkonam during the period from Oct’88 to Apr ‘92 failed
to perform his duty in that he prepared incorrect RARs
from 59 RAR to 63 RAR and certifying the quantitics of
boulders lying at sitc as comect without any proper

documentation and improper application of mfcs for the
white boulders lying at site. By this act, he failed to
maintain devotion to duty, and thus contravenced Rule 3 (1)
ii) of CCS (Conduct) Rulcs, 1964.
Order

WHEREAS disciplinary proccedings under Rule 16 of the
Central Civil Scrvices {classification, control & appeal)
Rules, 1965, were initiated against MES 186149 Shri MC
Gupta, then AGE (B/R), now EE, vidic Ministry of Defence
Memorandum No. C-13011/3/D (Vig.11y/2002, dated the 12t
Junc 2002, where under the statement of Articles of charge
and the statement of imputations of misconduct or
misbchaviour were also served on him and he was afforded
an opportunity to make a submission/statement of defence
against the charges leveled against him.”

AND WHEREAS on dcnial of charges by the said Sri MC Cupta and
based on the submission made by him, it has transpired that the boulders
were not stacked and measured and the payments werce released without
any physical ground check of the material lying at the sitc;

AND WHEREAS the President after a carcful consideration of the
article of charges, the submission made by the said Shri MC Gupta, the
cvidence on record and all the facts and circumstances of the case, has
arrived at the conclusion that a minor penalty should be imposed on said
Shri MC Cupta, then AGE (B/R), now EE, MES, for incorrect preparation

Maheyh Cuawdne Cuoipli
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of RARs (from 59" RAR to 63" RAR) withoit any._proper.

documentation/ transparent accounting of boulders and for ‘rclcasing

payments without conducting any physical ground check;

“NOW, THEREFORE, the president imposcs the penalty of
‘Censure’ on the sald Shri MC Gupta, then AGE (B/R), now

EE, MES.
BY ORDER AND IN THE NAME OF THE PRESIDENT
Sd/-
(Sunil Uniyal)

Under Scerctary to the Govt. of India”.

It is specifically stated that in view of the obscrvation of CWE as

-

-
-

R

— 4

well as in view of the comments of Chicf Engincer dated 17.05.2005, it -
appears that penalty has been imposed upon the applicant only for the -

sake of imposing pcnalty but not on the basis of the charge brought in
article no. 2, when the applicant is cxoncrated from the charge no. 1 as it
appcars from the Chicf Engincc;’ s comments as such rclying thosc charges
a penalty cannot be imposed upon the applicant questioning the reference
of 59" RAR to 63 RAR but relying on the grounds raised in Article of
charge no.1 and on that score alonc the impugned pmalty-orplcr dated
19.11.2004 is liable to be sct aside and quashed.

CHARGE | | PUNISHMENT
Prepared in correct RAR from | Incorrect preparation of RARs from

59 to 63~ and cerlifying the |59 (o 63 wilhoul any proper
quantities and boulders lying at | documentation/transparent |
{site as correct without any | accounting of boulder and for
proper  documentation and | releasing payment without

improper application of rates for | conducting any physical ground

white boulders lying at site. chedk,

Thercfore it appcars that the department has proceeded the
applicant on a wrong notion where cvcrytliing is in order as appcarcd
from the CWE’s comments. It is also surpriscd to note here at this stage
that the relevant documents pertaining to comments of CWE and Chicf

Maherl, Chandra .QNT’G
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Engincer in respect of article of charge no. 2 has not been
written statement and thcicby the respondents has suppressed the
material fact. Thercfore Hor'bic Court be pleased to direct the respondents
to produce the relevant documents containing comments of CWE as well
as Chief Engineer, Visakapatnam relating to RAR 59 RAR to 63 RAR for
perusal of the Hon'ble Court as well as for proper adjudication of the casc..

That it is stated that it appears from the lotter dated 25.03.2006 that the
authority did not agrec with the stand taken by the applicant in his
subscquent review petition, which was submitted on 27.12.2005 and such
étamd of the respondents arce sclf contradictory, in view of CWE comments
as indicated above in respect of charge no. 1.

(A copy of the lctter dated 25.03.2006 is cncloscd
herewith and marked as Anncexure-A).

That it is stated that the applicant has madc payment as per RAR 59, the
quantity of boulders is paid for 1, 11, 20800 Cu. Mcters, which is also
certificd by the board of officers, constituted by the CWE, Arakonam, and
+ thercafter no materials namely boulders were supplicd thercafter by the
contractors. Morcover the applicant handed over the charge on 20.05.1992,
therefore, assuming if there is any discrepancics then also applicant is not
Hable for any discrepancy. It is also stated that the applicant has handed
over the charge to the Asstt. Garrison Enginecr on 28.05.1992 and said Sri
S5.K. Mishra ncver pointed out any shortage any quantity of boulders _
rather he made a comments in the handin;t;f over document that the
quantity of materials lying at site as reflected in 63 RAR (last before
conciliation) cannot be verificd unless it is staged in measurable condition,
Carrison Engincer also countersigned the handing over the document and
the applicant was rclicved from the charge, as such at that belated stage
the memorandum of charge sheet is not maintainable. Moreover, there is
an inordinatc dclay in initiating the memorandum of charge sheet against
the applicant for which no explanation is given in the written statement.
Therefore there is a gross violation of CVC guidclines and on that score

Guriahati Ben h

Mahoph Chondra Gl
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alonc the impugned penalty order dated 19.11.2004 and the m orandﬁmaqa,, Bengr
of charge sheet dated 12.06.2002 arc liable to be sct aside and quashed. T T

- {Copy of convening order dated 29.10.1991, handing over
and taking over the document dated 20.05.1992 and CVC
guidcline dated 23.05.2000 arc enclosed herewith and marked
as Annexurc- B, C and D respectively).

That it is furthcr submitted that the subscquent review petition of the
applicant has be rqcctcd by the respondents on the alleged ground that
there is no new point or fresh material has been raised in the review
petition, but it is stated that lots of new grounds or fresh material has been
placed by the applicant in his review petition. However, as per CCS5(CCA)
‘Rulcs, 1965, morce particularly sub Rule 2 of Rule 27 sziys as follows;- |

2. Sub rulc 2 of rule 27 dearly lays down that the appcliate

authbrity shall consider- |

(a) Whether the procedure laid down in the CCS (CCA)
Rules has been complied with and if not whether such
non compliance has resulted in the violation of any
provisions of the Constitution of India or in the failﬁrc
of justicc. |

(b)  Whether the findings of the disciplinary authority arc
warranted by the evidences on the record; and |

(¢ Whether the penmalty is adequate, inadequatc or

severe.”

. Thus the rule requires that even if the applicant has not brought out
any ncw points in the appeal, it is obligatory on the part of the Appellate
Authority to discuss whether there is any procedural lapscs or denial of
opportunity of decfence and whether the findings of the disciplinary
. authority arc bascd on cvidences or not. This is rarcely donc and the resuit
is obvious. The Appcllate Authoritics should bear this mind and issuc the
appcllate orders in such a way that such unjust feclings or impressions arc

Mooy Clhondr Gupli
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not correct. This is possible only if the appellate ordcrs dis %ﬂ vl -»?
the following points.
(i)  The procedural aspects as well as the justness of the findings
of the disciplinary authority with reference to the admissible
cvidences;
(i) A proper discassion of the points raiscd in the appeal; and
(iti) Any objective asscssment of the lapse on the part of the
punished official with a view to coming to a decision that the
charge (s) had bcen cstablished and that the penalty is
appropriatc/adequate and docs not requirc to be cither

toned down or enhanced.

In view of dcar provision of rule the rcvicw pctition ought not to
have been dismissced on the alleged ground that no new material or point
has been raised.

The Hon'ble Court be further be pleased to direct the respondents to
produce all relevant original documcents/records pertaining to the instant
proceeding vide memorandum of charge sheet dated 30.11.2000.

That this additional rejoinder is filed bonafide and for the ends of justice.

tMaheih (L\Lu wdha C‘-“V/LT



YVERIFICATION

1 Shri Mahesh Chandra Cupta, SE, 5/0- Shri Shanti Swarup Cupta, aged

about 47 years, working as Dircctor, in the O/o- Chicef Engincer (AF),
- Shiliong, Elephant Falls Camp, P.O- Nonglyer, Upper Shillong, Shillong-

793009, applicant in the instant application, do hercby verify that the

. statements made in Paragraph 1 to 6 of the additional rejoinder are truc to

my knowledge and I have not suppressed any matcerial fact.

~ And I sign this verification on this the 4" day of Junc 2008.

Maherh Chavdng Q)04
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AppendiX

- jed s justice ded. ‘ad renany of Censufe glven “alier- 15 years. ,'l
s Minor Pen_c.ity Bt is éffecting as Major Penalty, since wo [
not be opan ¥ due 10 this pumsnment ‘ .

1. Jusuce
of- happcmnc
'>ealed cover, DPC wiil

2id were 6‘3 : . cc'\lrccl w s Lermlnated after €3 RAR!
ders at: sute 6“rd RAR stane were equal to quantity;, of:
e m,,_zs__pmxesL by_ foUowmg :

2. Tota' _R-"Fu
" Quantities of b
———-beulders -~ consiiTTens
documents/ste‘ \

v )

(a) Pala 2d of <how cau,' nome >lale' That mere was wide dlfference_ :
in the quaniities mentioned:: v SURY (.ancen.mon board, tendored quaniitios”
of risk and cost, court commy ssioner-. report and quantities handed over te.
BRTF. This Statemerit shows il . < the qua-mhes of bouders were' reduced- o

after cancellation noard . o

() Fara33 of Staﬁ Court of lnquxry staxes that - there isa deﬁcxepcv of
70,600 (AJ'T‘ (86000—1 5400) ¢ ~boulders Iymu at site between theitas*RAR
.fe)t g3 pa% the! eontracx + and the aclual quantity of boulders hi
ove' to lhr» BRO TR sta\e nént of SCl cleady shows that the

parg 2 Cl..

: ‘prépareie. igy ntary of- cempi.‘ed‘ :

“ececuted iy, MIS Aﬂante-co i ZSSESE y

i equivaient to 85000, cum gs- ieflecled i & = RAR with remarks that the
S “exact guentity of bouldeus uan e asccnmxed only @fler stacking he.

naieriot i mcuautuble lonn .
v &

G Tom'ucd! BOO which. was ordered b, CESC.
e 63" R’&R paid t “Gefore cancellatxon of" C

© 7 whether apy: .o'\ierpayment Jexists:
cx:.erc‘xy in order Accordmg to BOO ;the qu :
site weie more than the quanmy of boulder< aﬂowe -6

oitech JCO ma,/ be referredh

‘Li:'ing 539 RAR LFM? detailad n 300 fto physically check the
a2l site. The malerial was physxcaﬂv ‘f\ecked by BOC continuously .

Juby 9710 31 July 9V The BOO hzi certified. that 1he quantity of *

43 hy;:cany a«aﬂqbk: .. site on iz date during 54" RAR was ;
70.: cum (Refer page 2 of vigilane2 'ﬁeck report) and the quantity

jers paid in 54™ RAR were 125500 c.m. The Qeficiency of boulders

out by BOC'was alread recoveres 52™ to 54" RAR. Therefore

g g q'\l ty of boulders in 54" RAR wer physically checked, by BOO : i
T Lo - ongwith AGE Sh.VO Sreemv?san and was zvailable.on site. + -

Feom 54" RAR onwards no fresk -matarial-was proc:uredlgam

Therefore quantity of boulders at site in 637 RAR can not be Iess. {

ys:callv checked by a BOO -
s was physically ‘thecked b\}/ e

The-quaniity of boulders was agait
=d by CWE (NAS) Arakcnam Matey
[ coulders at the end of 59°

The repon ol BOO indicales
ava' ‘:;lc at >|le was equal lo 1137 Scum wheteus quantities ©*
111286¢u




- wgHance B_OO_dei ied by CEMZ during

_iook over the ch=rge dunng this RAR:NO materiaf came Q
any fresh.payment released afier thistRAR. Recovery -f o
RAR 56" to 63" RAR ‘was-made mgre than lhe quantmes 5

. ,consumed in work durmg these RA}L’ .

- (@) The qudnt:fy of boulders paid in 63" RAR as &soob m wa
~handed over {o.AGE.B/R | Sk SK Mishra' by MC. Gupta-before: gaing an
perimanont \posting to CME -Putia, | can 0ot he. hali—respansible forany

loss of bouidue after uanumg over s oompletr. nualeﬂa! {0 Sh SK Mlshra

g .

R

sreod 31 e @;zécd‘éﬁ' o (CO) as no documcnmn evidence of

Py

r to; hxs next 'ﬂcu-ab:n( is ,m‘céd 'Swm'ttcd

The co cost for. sxackmg the boulders was quoted e RS 4845 lakhs (Ref
CWE (NAS) Arakonam letter No. 8113/2590/i:¢ saféd. 30 Jun 1992 i
CEMZ Madras). 1h-s shows hat the boulders wore more than 15400 cum

. (i) vAmn'ralor has pot awarded anything on this racoount:\o,de. nmem;
(k) Flnayy as per para 40 of recommendation of SCi , the Smount for
(86000-25600) cum of boulders were recovered from the contractor in the
finat bill prepdred by|GE (Maint), Aszkonam pertalmng ‘to!

. Nov 87. (Exb .33 of SCI)

. Therefore there W&s No Ioss 1=_'-> state

S eetusﬁijaf-ﬁe bouid_er' ‘Sisideras e payment in 597 RAR.Theie an

’ fc boulderb were procurea nor any fresh gayment wat releasod Tho qunn(m-m

o ‘boulders consumeo dunng {hese RARs sem entured it materlal registor ai
e same were reduced whnle payme -levant r’\/\Rs RARs prepared oy

3

- santfaclor were processed correctly S R

perfonﬂance of my duhes sincerely == iead to r(.duchon in quantltles anc
zmount cla.mcd by contra\,tor in RARs. "':56 facts can be verified from RARs

= axplained.in my earher reply.

(4)  Wiile aseumino the charge = 9”‘ RAR the boulders at site we'=

wr2 in such a condition that no body or. 2=~ can measure the exact quant=:

~-¢ reason for this may be the use of oz_cers spread over in very vast ar==
oc RAR 58 o )

-5 fac he< been b'oughx out by almc< = ;vitnesées; in Staff court of enqu" '

=z has been reflected in my original re—; "{ alsor ph-ysically ‘measured rae

=rzroximate czu_entl'\ o( boulders by count ~e of heaps 2s was d_one eartier &

=2R and further checked by 2 BG2

'.H

ring 587 RAR.

1 .

Chargcd -Officer ( p Ak*au oyes payment had

f'nat::-"< h'n:z at site has to

'm-nr o ca:mot -mtcad of

Pam 4 A&savncxzt £ the Charged Office /CO) is not agrecd. 4= Tnginesr -

in - Chrg =< -.zzi-mztz:uzia lying at site shozis vz bccn i F= Charged

Officer ((X. <fge, h‘. ns over tho (hargo by cev mg out Rtz mcEzmurTmonts .md-




N

he quantity of bou\ders physicalty checked by me was matching with
: py BOO and hence’ iy physical ©

{ity u‘ houlders ;physncaxly cheche

F oy Ul Leralders Yras Cutiott

: ; e wponnititity af b mea Soment ol Louider and i e
o PU G Do e ke A Lt

)\pbl- silaility ©f duuumuulemon e i [
iz 0i MES Rﬂquiauon | can nol'bc,
dnrs were grocured durag RA!

= tespoiisivie. lor the same specially
=gt o A
59" to 3™ paid in my

\

vipeat

Y

—cﬁ‘arg‘ sraenots e“’am—_fresh says

tenure and I as an Englneer-l
for bouldets.

(7 Techr C.ot | bas
of 1) and arrlved al

1o 63™ RAR (before daie ©

seen \he gashents Up
ésem‘:‘:ly of Tech C "7‘1USIOF‘ that Sh VO Snmvasan AGE
A=vion. Refer para 36(d) of C of L.

R MNo 33 as. offg AGE but no fresr
. =aterial received was measured an:

weriat physically lying on site o

w=s responsible for taxity in documen==
€) sHpan iom above | processs
relensad in this F‘AR £

only chect= Te -mea

seyment was |
—ered by concemati AGE. |

Duties of Supdt £ 1 TMC:
“ Theé duties of S, =R, EM Sde § ure primarily i
- sxecuiion of works efficiently.

1znce -of following duties

Table (87 -
Para 1
Eng:nee'-;,—change in his duiz - He wil!

however be resporsrbte o @

e perfaii

particular:-
1 {3c); —Measurerss7 =i

P

aned o7 Droerghit (o <ita’.

-~ Chizy: 8733 Supdls #¢
zken by themseive: :

“hedder s, store melals, cit”

37-.- “The Enginee!

e for.ile GCCUHIT rasurt

F::!J-«.miin.zses_”

.
(10 Mate i regisy "s thet et rmeasurements have <
. - ) signeé as Engineer- Linchargs - N N Sanjeev’ upto g RAR and«<: Sh
: k vO anlvasz—\ from’ R Nec [ = =st arrival of boutders. Also t has not
payment for b--.?—s as Er.xgm%f-m-charge in any ZAR.
—ivasan or Tweir Supdl Gde - Pshon o B
T e a e
i S Lwa T o e

i

Af moteriats including quality of

e e 2ty

lape= Sihot g fiosh evidonce hzs;a:m:@,@

qaks §a=ﬁdb3‘“
C“:s;znﬁf“ ¥ of boulders ocmgo-“—“‘t:x
i “qnurmty in RAR 59to 63'9 ‘*‘r-xth:

3 not do this and hence i was 2 < lapr < the pﬁ’(“?""'—

p‘r:‘zqmedbg the Govt of Fous




C_""’aenng‘me'fau‘ﬁmmeﬁ@l{’ﬁ BRF) NG Eﬂwas%}ely_‘,:._—.. ......
-allocated for measurement of materials lying @ site, xssumg charge sheet

to the concerned officer Sri Gupta for i improper accou:tancy of boulder,

that too when he was acted as Oﬁ'g GE only for a short penod may be -
reviewed. - :

PARA S (1) -

i RARNO? :
‘Payment for boulder.made in the RAR &¥ 6120 cuni‘as against the
actual gty ava.llable ‘at’site is 11025%=m It is as venﬁed and

Qtyofbadder rete@ed n 7“‘RAR.. £ cum

~ The offieer dxd pot bnng out de:au_ = r~ of boulder gone in this

it RARN .

‘Statemez with figsires shown is v==z£ with actual paid DVs of

: . RAR (é&mficate) zmd found talhvrs Details regarding qty of

J . - boulders =corporazed/gone in me =71 T any out of gty shown in

] & regisser were not To.=m out by the mdmdual

Resciction was e, making pavment in

== RAR Fom- the qw ¢ =al register by 25% 20%

& h“t;a\,ectné'- and the rezsan Zr above restrictioa is not

gwen a= of abose RARs. Since @ n=mities are resmczed, the
staternes :ade b the ofﬁcer may =ed to.




-~
%

Staternént made’ by the cificer and figures shown t
tallying with duplicate. paid DVs of RARs No exhibits for th
details- of “boulder if--any- gone into the work were subm}t:ed
Otherwise, the contention of the officer is found correct.™

o e

TARNO S

" Comments same as above in (i) .

RAR 50 56 & 58

+ is verified with paid DV of RAR and fosssd correct that the {

individual officer concerned had not procesed these RARs.

R ATt i e =
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1. V=R ol O Ficons SOMEOsed A ander 111
WHOOMURLY Jc oy AAc2, lace ano clim? 2o Lo Fdiad JY the
“rasia 3y Lificor wo Shaecis zhe soulaeirs lying at 3ite
N resgect oY oa o CL MZ/ANK/7 of G8-89° Construction
of luh¥ay and Allied Yorka at arxonam

tha Last;ﬂU?ik:SD.

Presiding officer

semberg

P

o

-

2. Board Proceedir
be submittad to the

53

, Y la o,
! 87113/ [ /28

jlg Get 91

Distributions

4

. 00 Book ¢ ‘
Shri Sathia Murthy,
Shri GK'Srivastava,
Shri JK Kapoor, AEE
Shri Sivadoss,

3/R

GG ™ WN

SA I

- - ’ b “\"!J'.'-v".-"
SONVENTNG ORPRER o~ Y,

N8 duly completed in all
undersigned b

CCHE E=/m

EE E/M i
s W
N (S

and paid throuzn

! MES 200097
Shed B sathia
UCWE E/M

o

Aurthy, [

MES 467307 43

1ri”GK Srivastava,
LE E/mM

MES 483001 .

shri gk Kapoor,: ABE B/R
MES 210568

shri, SIVADOSS, SA I

respects
Y 18 Hov 91,

.
-~

{ o

\ Sudesh Dihiman )
SE (SG) :
Commander tlorkg Engineers(z:

T &

. dMrL GZ(P) liol MNAS Araklcon
| 3
!

o
v
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"20 :
*.td, cbeck the boulders lying at site in respect of CA No CEMZ

{’4. The findings of)he board are as under:~”»'

z Beard of Officers ;ff.‘.m’

. work site j -;j-:__;:

| : 30 Oct 91 and subsequent daya

i CHE(E)- NAS Arakkefiam” oerage
Order No 184 dateit29
Ta check the boulders
at site in respectiof:CA
Y CEMZ/ARK/7 of 86-89": Cin3
_of -Runway. and ‘Allled ‘Works !
‘4t Arakkonam, and- paid thro
the last—RAR No 59y

: T MES 260097 shri B Sathla Murtw_,";:

.+ - EE, DCWE E/‘M,CWE(P) N;_xjs Arakkonan

: ,.}{Es&
GB(P) /M No 1- NAS Arakkonam ;

2e MES h83001 Shri JK Kapoor,AEE
j G”(P) No 3 NAS Arakkonmm -

3 MED 210568 Shri S,:I.Vadoss, S,AI

The Board havin° assembied persuant to order, prooeede

Ark/? of 88~89'Lonstructmon of :Runway andi Allied works at
Arakkonam' and paid through the.R%R Norb9. ~-I,‘ .

f ' ®

3:30 A3 por tbe RAR No 59, the quantity of’ boulder paid

for is- 1,11 208 00 Cu Metres.‘{ : . ] ~“,

P \ 4 8 ) .
. . v

o
- . -y

e e L GRASLY

b l'“"'t» ’PTQ Nt |
i AT s N

07 ‘Shri GK srivasl%avé,EE

dm(P) NAS Arakkonam ;'Y T: . vf”

d -

1. (a) 'The boulders are spread ovgr .a Vast area B g

' i - of. about-h50 Acres., e : B

% - (b)’ The ooulders.are lyinc in heaps ot Various .

: oy ~“truck -loads in and around the-plant.sitesy Magazine

' Y Area. IOC Area, theé area adjolning the Gheyyur Villabe
T boundary’ wall and the area in between the Taxi Track -
PR and the above areas.  "The boulders are also stacked
i in.huze heaps on botH#he siies of. the ramp leading
'¥LE ‘to the crushing plants. ' ) "

TRANL _ (c) As the heaps are kqpt in stacks of various 'sizeg
ii ' ‘the quantlity was assesséd vistally by means of lorry
i, loads as.the basis of measurement.z..~— ——
1B . . ) . ) - ‘
o ) % . o..oo|o2/- ‘ ,
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4 HAMDING/TAXING O/ER REP(RT BETWEEN SHRT MC GUPTA, AGE B/R I
’%@3 SH R|I!: :s' K_MISHRA AGE B/R.I, 5UB DIVISION OF GE(P} Noil

NAS ARKNAM, L '

3. DOCUMENTS 1t A 1list of documents and reglster maintained by j¢?
.. this sub divn in respect of this contract is enclosed at Appx *BY

e FRSTEL

o L
At $ . .
QYA oy
l""“fl'» i 3{‘ .
4.-":,(‘ s

; . T 3 S '
ASE B/R (P) No,3 is one of tha Sub division unds éZ;E%3«wa.n
NAS Arkoname At present there are three works under £his 7 _

divisions theé briefof each work {s given below separately workwiser.

(1) BRIEFOF WORK QY CONSTRUCTION GF RUNWAY & ALLIED .
WRKS NAS ARKONAM UNDER CA_No. CEMZ/ARK/T OF_66-89, :

1.1 ME B/R (P) No.3 is onedﬁ the three'ﬁngineen-1n~0harqa

<Of this work, The jurisdiction of AGE B/R (P) 3 in this contract

is from chainage O to chainage 2400 including 06 end dumb bell

.and’ from left drain area to central drain area excluding link
“taxi and dispersals, He is also resposible for issue of steel

to the contractor under schedule *B' for the whole contract,

' Triock This work was commanced on 24 Nov 1988, AGE B/R (P)
NO,3 was made incharge of taking ground levels for complete area, 4
After,engering into levelubopka/leVel,registg;‘quy signed by i

’ © . Engineér-in-Charge, GE;chntrathr;'theseﬁfiéldfbpbks,wete hended

-books ‘relating from CH 0 to 2400, Levels from CH O to road side

- had been entered in taxi track level books, - In future AGE B/R(P)
" NOe2 who is having taxi track & .dispersal level book can be.
. ] ‘; VoL i S

@ver to:concerned ‘Engineér-in-Charge, “Thig - sub ‘divn have level i
f

f

{

contactad for these levels,

) K
Ky f

2. PROGRESS OF'WCRg ! The present state of works are given ' L
in appe A ' . _ ' o

are under physical custody of Supdt B/R Gde II shri Sudhakar Rao, M
4e MEASUREMENT & MB No. 07, 16, 17, 138 have been maintained :
for this worke. all completed/partly completed works have been .
entered in the MBs except earthwork in shoulder areas, The [
calculation for earthwork in main yunwdy have been entered in

MB. Earthwork in shoulder area can be entered in MB only after

taking levels on ground, Original ground levels are available

- in £ield book, .

. ' Unapproved soil from runway and shoulder portions have
been removed and disposed off, The lpdd for dispdsal have been _
entered in unapvroved disposal register where Engineer~-in-Charge [
and contractor has. signed. Soil was not disposed Off After eeee.
Csessvnnsses AS Per'CWE'S letter No,. o-c‘iotc-'o"ooc"o".-'ooo'..ooocaoo.o

‘but this unapproved soil was ussed in between shoulder area -
- where £1lling 1is more, g o

+

324 cm of soll was disposed to 6fficer's'mess in a load

- of 2,750 to 3,00 KM at the time fof inaugration by CWE's verbal

Order. .

The formation level of Runway and the depth of unapproved
801l in different chainages to be remcifedwas approved by tha

then. GE Major PS Tamhan based on bad result on a graph sheat
signgd by contractor, Engineer-in~Charﬁe and GE., The same

V c& ’JN/ contd ... P/Z
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Ge SCHEDULE ‘B! STRES

Issue of steel to contractor from AGE B/R(P) No.1 and AGE
B/R (P) No.2 » ecomendation have been done by AGE BAR (P) No.3.
Total steel 1sgued upto date is as follow H 3

10 mm dia eese  147651,00 Kgs a?\h?:
12 mm dia sese . 201,00 8
16 mm dia . eee 28775000 KQS
18. mm dia tone 8624-00 Kgs
20 nm dia " eewe , . 96507,00 kg5 .
., 25 mw dia eeee ' 117319,00 Rgs

‘Total -359077,00 Rgs

AGE B/R (P) No, 2 was Iesponssible for complling RAR and payment

Of centractars Mmaterial sying at site {,e, boulders, aggregates,etc, .
From 59th RaAR onwards AGE B/R (P)No.3 was responsaible for

compiling RAR ang Payment of contractor's material lying at site,

1

_ : |
wide spread area ang not lying in stacked formed which wag also ]
brought out by acg B/R (P) No.1 Shri SK Mishra while taking over
from AGE B/R (p) No.2 Shri VO Sreenivasan in their handing/%akin? .
over report, Xmavk by T/0. el crv:'-{&ym. af 0l Comery an el dod iy GIYIRAR (Lan) belove Cou cdls iw) (

. (ci\?:k."" "7,': -L”r“.{?.';d Gt Tt lgped in aweiauva ble G el VP’-"’E‘EE’??;L
Since the contract has been cancelled on 02 Apr 92, there

will not be any RAR 4in future,

8+ SUPERVIS®RY srarr.

l, su 3/R Gde T shri Viswaniath Ilalaghettar

2. S B/R Gde IT Shri Sudhakir Rao 0J9‘57
}“ Ow\nltzd ea S - , ) - \:LQM —
\ :9;__,)_,1\’ v 7 CHUnN ch'}\f L“(\‘«i : T ~’ ?‘uyf’,l‘i—f'ﬁ/ s/8
e Y f‘é:" o 4 {(3hne
™ CX-. - (:Lkl‘l. ]\',:‘T My e ) S opl, "A)}'."‘ ﬂl I) v

L rutany ————1
PR - g Wy B g
- - C o - - [ A
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T esmsaRRRe) ISR .

“A-

1, Works dairy .m'o;b 1] Vbiumea
2. 31“-9 Ofder bQQk See 1 Nc.‘q . f T '
3, 8tage Passing Regigter vee 3 Nos (Thre N

144 Levol fielq book of pr
15, Unappraveg 8011 excava
16. 8511 result regigter

17, sup base top level register
18, Materiayl test]

19, Flexural sera
20, Slump, COompaction factor ¢

igina) ground lavae)

esse 3 Nos '
ted level regist er

23, Impact taest register

. 24, Kaoisture ctent test Tegister,

EQR FLEXIpLE PAVEMENT
25 Flakinesg index register
v 266  Field COmpaction Register
%’4} 27. Sieve analysis register ., 2 NKos
i 28 Abrasin, flakiness 1nggx register,
! J 29, ma graph sheet_ showing approval of formation level of runway

f£rom ¢y o to 2400 ard depth of Unapproved 801l to bg removed
signed by g & Contractor,

t
~

angy 2 Nos

2

4« Sch g Stores issuapygp Steel register vees 1 No, YOR N

Se Cemant consumpt: {,on Tegister of 8ub divigion ,
§. Samplg Paseing register | /

7+ Workmanship reglster T ;
a, Bottle neck reglaster \\‘\ \ - R ,"
9. soft diaintegrated rock register \\l""wrf B /

10, Unapproved 8011 dispoaal lead register, \‘\

11. Road roller log book for

—— vy -
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| - 2 APPX - 'B* (contd) " \

30  LIST F FIlms ' \

General Correspondence ... File No., 100, 200, 300,
: 509 and &0,
RAR Runwey work veo File No, 800 ,, 4 Nog
Conference f£file .»es Fille No, 801
Lah 8oil test result ,,. Flle No, 802 ., 2 Nos
Design mix of concrete s Flle No, 803

8ieve analysis of wsM ,,, Pile 804 ’G&\\
Sleve analysis of wMM ,., pile No. 805 / o /»g;':'\\’\
Compaction result of WMM .. File NO. 806 N '-'I’&*"‘f-:'.'jj’Z%;;;\,\‘k_
Result of M see File No, 807 / Ty, .
Result of BC e»e File No, 808/  ~ , |
Pesult of AC vee File No. 811 \'%
3le  Measurement book No, 07, 16, 17, 138
32, Comp&ter ‘cal'c:iilaticn for earth work
33« Contract’ agreamont .- . S
34d. Ald USR Book bearing No, 151 to 200 (Complétely usa:ed)
35, USR- Book bearing Mo, A151. to A’ 200" used upto Al57.
PR T ry
?3%. .ﬂ%l&f el s)ﬁméﬁm%ﬁr hesi%) :t
Boslulen Crokie” (gl fojo-77) >gisba 7 7
f;?g: skeleh “Showp damey  Jealof Qe dap¥y e
od Ckpomilies  gomb i) AN el
35 Coenk USIC Yl P 26101 08 111 Y) v =
HANDED OVER -~ Pysical Custodian © TAKEN OVER '
| ' Nelo: Doc wmnds 7t P*ﬂx":ﬁ/«mc o

verifted s e .Sﬁo‘f /ftyl‘—

éaw | 0 WJ«//

MC GUPTA  SUDHAKAR RAOQ 3K MISHRA
- > - . . - .. ) Co
AGE B/R I1I Supdt B/r II ACE 3/R X

T COUNTERSIGN
T e
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Comx ann

' "" NOA 8(‘)(&)‘92@1«\

g pcriod ol sjx manths. from e daje’ ol appointment of Jnquey,

' stages of Investigatlon/inqulry, the tie-schedule, s undcr.,lug,jl ;

o '\,, Chaplers.pn. Mgll:moo Mmagcmcut In Public Sector, B:m ettt
. 1o the -employees ol public sector banks / citerprises. The. Com;"

o T Ne e YGLIe
) ’\\’\L" ’*9" (mnrnmm! al Indin

PRI

Coannee,

Socletles glc. &

Y Juqﬁurles. L
AT [T - L !

* \
b 4.“.3

4
‘ 1

1

Vbl k,UHlIlH'\MUII

ll'hfa C\'Os ol' Mluh(xlen/l)cpumncnﬁ;.aul‘m'

, ,z»Schodulc ol‘ tlme llmlu ln ronduttlng lmu

Doin)m Iri dispcu\ of dusciblmary,mcs are nu\ll"

‘afiaorious cancom 1o the o
1 . Such: delays alao afTect the: morale of the suspechs '
ulhcra ' o'

A od employeos and -

‘:2.

o(w\nlwdon. Tie Cotunlsslon has {saued. instrvotig W

g communicnllon
pleted within a
ergod| Regarding other.”
gown In the ‘ipcchl
ch ase applicables™”

- bm desires that thene
thme-limits. should also be adhered 1o by the Ministry/Departmenigiol

aulonomous arganisations and other Cooperative Socicties, In rcl;z%
as to mgwc d\at lhc dnsclplmnrv cages are dnposcd of quickly.

Jated 03,03, 1999, that dcpanmmul inquiri sl ”

m(cnuncnt of indiv, .
lhcnr cmplco ccs, 10

bt:\(e of lnves(luuuon ur lm[ull v

[(um'L(mlL

‘Decision a8 Vo whether the complaint’
nvalves g whncc angle,

One month

J S

2. | Decision on- complapnt; whether 19 be
A \ filed or 10 bc entnsied to CBI or 1o be

lokin ~ up. *for investigation by,
o dcpﬂm\wn\al agensy ar lo be sent 1o the
o concerned administrative_ muhiority for
. Lhecessary @ action. ‘i,

.' :d'

\ Candueting hvestipion wid subiisnm
ol fepeiit.

ilt&\{ccalpl ol ol Um

\ e m\.n\m. ,( \

. -\ Dq*m\mcn(s commgnls OV the CBI

| reperts in-cases thumng Cm.-m\cmn $
\udncc .

{ Cne montli
| 1eceipt of cBl!
lcve DisciplinarytAuthorlty.

~fx‘qmw\hc' date of
n cv*\ o( inveslicalion repoil.

axthe  date ol
g‘i\:lcpoﬂ by the

s month © l'lomuthc date of
HCJ" c( Commlsslon s advice.

i Retening. . d\par\mmuﬂ ~n.\u.u;__.n.lcn
! fepons \g Uic Conimission (o1 advice
. 6, llw\.COl\SlJ\.lJllCh of U\c Comnissics
L padvien, iDiguied
o\

e b




".." s o e \.dllll\l»hln
S advice, Lomd
R ()5 Two months From the
' REY: A 2odnle of  receipl of
i , ' . ST investipation report
T B '“mc for ,lubmbaion of dc('cnce .Drdmndfy. len Oxys or as
s e ] stitement ! {fapecified In CHA Rales. » -
cor T L2 ] Conmdelion ufdr[mco s'u.mnan C o 18 (Filteen) days. '
. T 103 ls:me df lmel Ottlcm in mum ,pmally‘ u’“wmmw fiom Urg rccclpl o(
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In the maticer ofi-

Reply submitted by the applicant against
the written reply statement submitied by,

the respondents fo the rejoinder.

The applicant above named most respectfully begs to state as follows:-

i. -That with regard para 1 (b), (é) and (d) to the reply statement submitted by
the respondents the applicant begs to state that the rejeinder is just and

proper beth in the facts and in law.

ba
.

That with regard to the statements made in para 2 of the written reply, the
applicant begs fo state tnat_tgc respondents have nof submitted any proper
reply with regard fo the facts in support of charge and also failed to submit

justifiable reason for delay in initiating disciplinary proceeding and also

e

clay in finalizing the disciplinary proceeding.

That in reply fo the para 2 of the written reply submitted by the
respondents, the applicant begs to state that respondents have repeated the
facts stated in the written statement and the applicant reiterates the

statcments madce in rejoinder.

4, That the applicant denics the statements made in para 5 of the written
reply submitted by the respondents and further begs to state that the
penaity imposed upon the applicant vide impugned penalty order dated

30.11.2004 is based on “nme cvidence” as because the respondents have

1/7/’%
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never brought out any evidence since the beginning to prove the charge

brought against the applicant. As such the penalty imposed upon the
applicant is based on no cvidence and the impugned penalty order dated

19.11.2004 (not 30.11.2004 as stated in para 5) is liable to be sct aside and

quashed.

That the applicant denies the statement made in para 6 of the written reply
submitted by the rcspondcnﬁs and further beg to state that confention of

the respondents that the applicant has been accorded full liberty to

disprove any discrimination through staff Court of Inquiry is not correct

since no charges were intimated till that time against 59 to 63 RAR for '

which punishment has been given. Nor copy of Tech C of I was served

upon the applicant. Applicant was called for witness and not the accused

" in this Staff Court of Inquiry, he only answered the question whichever
- were asked to him. Staff Court of Inquiry has blamed the applicant

incorrectly on the basis of qucstions asked to him without having any
cvidence in support of charges. Further Icspondénts have never put forth
any cvidence which can prove the charge.

Contention of the rcépondcnts that quantitics of material shown
lying at sifc in RAR 59 to 63 paid by the applicant were wrong as in-correct
since ne evidence has becn- given by respondents in support of this. Fact is
that the material was paid corr‘ecﬂy in 59™ to 634 RAR. (No fresh material
was procured during this period but material was procured during
previous RARs i.e. during the peried of previous AGE Sri Srecnivasan.
Applicant had fo carried over balance material in these RARs). A Board of
Officers (for short BOO) con\f'cned by CWE, Arakonam also chéckcd
physically the material on site and confirmed in his report that quantity of
boulders paid in 59™ RAKR is equal to the quantity of material lying at site.
After 63 RAR the work was cancelied and the applicant handed over the
charge to S K Mishra. Cancellation of board also showed the material on
ground as per 63 RAR. The material was lost after this board. Para 1 (d)
of show causc notice itsclf state. that there was wide djf.fcrcncc in the
guantitics mentioned in cancellation board, tendered quantitics of risk and

cost, court commissioner’s report and quantity handed over to BRTF. This

Mahopl, Chowndna QupY™
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Therefore, the contention of the respondents that that material paid in 59
to 63 RAR was not correct is wrong. In this regard applicant stated in
detail in his review application dated 30.12.2004 (Annoxurc- 8) and
27.12.2005 (Anncxure- 9). |

That the applicant denies the contention of the respondents in para 7 of the
reply to written reply submitied by the respondents and further begs to
state that CVC guide linc is that the casc should be finalized within 3

months but the respondents have taken 16 year to finalize the case, as such

in the instant case CVC guideline is grossly violated by the respondents in

initiating the disciplinary proceeding as well as in finalizing the
proceeding. Morcover, CVC's first stage advice was fo initiate penalty of
foken recovery of pccum'arv loss. Since ne loss was found ic. no over
pavme ent was proved the applicant was penalized with the penalty of
Ccnsurc only when over payment was not proved the department should
have sought for 2" stage of CVC's advice but in the instant case this rule
was not followed prior to imposition of penalty upon the applicant.

- The irregularitics in initiating the disciplinary proceeding vide
impugned memerandum of charge sheet dated 12.06.2002 and imposition
of impugned penalty order dated 19.11.2004 are as follows:

(i) Tech BOO was for RAR prior to 59 RAR 'hascd on which staff Court

of Inquiry was ordered whereas applicant has been punished for 5%
t0 63 RAK.

(ii) Tech BOO blamed the. appncant for over payment in 52 QAR for
which applicant was not connected at all.

Tech BOO blamed *o Sri Sreenivasan for documentatlon but the
applicant has been punished on this account.

o,
.
.
.
“vant

{iv) App}ia:ant was called as witness in staff Court of Inquiry and
without any evidence it has blamed the applicant.

(v}  Staff Court of Inquiry is bascd on Technical Court of Inquiry but the
Tech Court of .,.qn*n recommendation I8 wre ng as because
applicant was not connected with 32 RAR.

{(vi) Specaking order not given while penalizing the applicant vide
impugned penalty order dated 19.11.2004,

™Moahoyl Chawdig Guby
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That with regard to thc statement made in Para 8767 the rcply the apphcant
begs to submit that the cvidence on record not produced to the applicant
before imposition of impugned penalty order dated 19.11.2004, as such the
princple of natural justice have been xrjolétcd in imposing penalty of
Censure upon the applicant. it is also stated that prior to imposition of
penalty under Rule 16 of CCS (CCA) Rules 1965 the disciplinary authority
to apply its’ mind to all the facts and drcumstances after. receiving the
‘representation dated 24/31.10.2002 (Annexure- 6 of the O.A) submitted by
the applicant against the charge sheet dated 12.062(?0’2 and to apply its
mind to all the facts and drcumstances after receiving the rcprcsehtaﬁon

and to form a definite opinion as to whether an nquiry is necessary or nof,

and in casc the authoritics decide not to hold an inquiry, it should say soin

writing by 'giving reasons but in the instant case of the applicant the

disciplinary authority has never furnished such reasons to the applicant

before im17o<iﬁon of penalty of censure vide impugned penaity order
dated 19.11.2004. As such without furms}un;* cvidence to the applicant in
support of the charges, the respondents most arbitrarily issued the
impugned penalty order dated 19.11.04, which is contrary fo the provision
of Rule 16 of the CCS (CCA) Rule. Therefore the impugned penalty order
dated 19.11.2004 is bad both in facts and law and the éamo. is Hable to be set

aside and quashed.

That the applicaﬁt denics the statement made in para 10 and further begs
to state that in support of the contention of thc respondents thét the neglect
of work or duty amount to misconduct, the respondents have not
produced any proof against the applicant in favour of the charge of
ﬁegﬁgence. Further it is submitted that the applicant was 'awardcd Flag
Officer Commanding in Chicf's commendation for the same work. The

wording of Commendation is reproduced as below:

“1. It has been brought fo my notlcc that whilst carrying at
the dutics of construction of the runway at NAS (A) you have
displayced pmfcssmnal skill and aedlcahon of a high order.

Makart, Chawdre  Gupl



10.

P i Sy v

. . ‘v 'V' -q . } - .
Conirat acimn sleative Teid L._nas

5 =B fugd

¥

ywahati Bench

—yr Ty

- .m. e
baoar

2oyl Y

2. 1 Commend you for your professional competence~zenis®
enthusiasm and devotion to duty which are in keeping with

the highest traditions of the service.

3. I have directed that a note of this commendation be made

in vour record of service.”

The above Commendation was signed by VS Shekhawat, Vice
Admiral, Flag Officer Commanding in Chief on 15" August 1992 ie. after
the applicant handed over the charge to Shri §.K. Mishra on 20.05.1992 and

Ieft the station on posting.

That with regard to the statement made in paré 11 the applicant begs to
state that the respondents again relying on vigilance check on payment of

53 RAR and Tech Court of Inquiry based on vigilance check as the basis

- of punishment. In this connection applicant reiterates the statement made

in paragraph 2 of the rejoinder.

It is stated that the impugned penalty of Censure imposed upon the
applicant has alrcady cffected promotion of the applicant
{recommendation of two DPC have been placed in scaled cover) and the
applicant has been deprived of from the executive posting whercas juniors
of the applicant have alrcady posted for executive tenure. Fuzﬂmr the
impugned penalty will cffect futur-evp:romotion of the applicant fo the
grade of Additional Chicf Engincer and Chief _Enﬁﬂcef. Morcover, the
impugned penalty of Censure imposed upon the applicant vide impugned
order dated 19.11.2004 in fact cffected the applicant as major penalty, as
such in the facts and circumstances as stated above and contention of the
app]icanf made in the Original application as well as rojoinder, the
impugned memorandum of charge sheet dated 12.06.2002 as well as the
impugned penalty order dated 19.11.2004 arc Habic to be sct aside and

quashed.

That in the facts and circumstances as stated above the Original

Application deserves o be allowed with costs,

N .:;

D
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VERIFICATION

I Shri Mahesh Chandra Gupta, SE S/ o~ Ghri Shanti Swarup Cupta, aged

. about 47 jfcars, working as Dircctor, in the O/o- Chicf Engincer (AF),

Shillong, Elephant Falls Camp, P.O- Nongiycr, Upper Shiliong, Shillong-
793009, applicant in the instant application, do hercby verify that the

statements made in Paragraph 1 to 10 of the reply to the writien reply

submitted by the réspondents are frue to my knowledge and I have not

suppressed any material fact.

- And 1 sign this verification on this the '?_ﬁ day of June 2008.
Maherh CMNAM

CN}OV. -
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RITTE Y STATEME

eh le answering res ents submit their written reply statement to the
additional rejoinder filed he applicant as follows:

1. (@) That I Brig AK Wahi S/o Late Brij Mohan Wahi, aged about 51 years and
on behalf of respondent No 01 and 02 in the above case and I have gone

through a copy of the additional rejoinder served on me and have understood
the contents theréof. Save and except whatever is specifically admitted in the
written statements, the contentions and statements made in the application may
be deemed to have been denied. I am competent and authorized to file the

statement on behalf of all the respondents.

2. The facts raised by applicant in the additional rejoinder statement were already
replied in the written statements filed by the respondents to the OA and rejoinder. No
new issue has been raised in the additional rejoinder. However, replies to the

additional rejoinder are humbly submitted in the succeeding paragraphs.

ks

_ (CSF; Singh) (BA!( Wahi)
.. 0 rig
Ol;‘f,a . ACE (Works) | Chief Engineer
D Wiﬂy""]"“ for Chief Engineer
fleced
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3.  That with regard to the statement made in para 1 of the additional rejoinder the

answering respondents beg to state that the statement made in paragraphs 2 (b), (F),
(g), (h), (), (k), (1) and (m) of the written reply statement are true and based on facts
and records including the reply to the show cause notice before the appropriate
authority, the memorandum of charge sheet letter No C-13011/3/D(Vig-11)2002 dated
12 Jun 2002 (Annexure-D) under Rule 16 of the CCS (CCA) Rule 1965 was served on
the applicant. The Board of Inquiry convened vide Flag Officer Commanding-in-Chief
Eastern Naval Command, Visakhapatnam Signal DTG: 241740 had the under mentioned
findings : -

(@) That the applicant was officiating Garrison Engineer during the payment

of RAR Nos. 7, 13, 14, 33, 40, 43, 54, 56 and 58.

(b) That the applicant was responsible for incorrect preparation of RARs No

59 to 63 and for certifying the quantity of boulders lying at site without proper

documentation. Even the rates for white boulders at site have been improperly

applied.

As per para 1(d) on Page 201 of Board of Inquiry the applicant has been

apportioned attributability of the blame.

A copy of the relevant portion of the Board of Inquiry is annexed herewith and

marked as Annexure-I.

4, The respondents beg to submit that mere reading of the statement of articles of
charges framed against the applicant (Annexure-D), it is crystal clear that the
imputation of contraventions of the CCS (CCA) Rules 1965 have been spelt out in very

clear cut terms.
ATTESTED , DEPONENT
- \Aﬁe_kw:&\}__..—-
(SP Singh) (AK. Wahi)
Col Brig
ACE (Works) Chief Engineer

for Chief Engineer

20y
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5. Further respondents beg to submit that based on the statement of articles of

charges framed against the applicant the disciplinary authority i.e. President of India
after careful consideration of the articles of charges, submission made by Shri MC
Gupta and the evidence on record and circumstances of the case has imposed minor
penalty of ‘Censure’ on the applicant. Based on the evidence placed before the
Government of India, Ministry of Defence, New Delhi has imposed the penalty of
‘Censure’ upon the applicant vide order bearing letter No C-13011/3/Vig-1I/2002 dated
30 Nov 2004 (Annexure-E).

6. Respondents beg to submit that the applicant has not put forth any new facts or
circumstances or evidence in support of submissions. The applicant as witness No 16
at the proceedings of the Board of Inquiry convened vide Flag Officer Commandi‘ng-in-
Chief, Eastern Naval Command, Visakhapatnam Signal DTG: 241740 (Exhibit-II) had
been accorded full liberty to disprove any discrimination on record, or evidence against
him. Even at the time of disciplinary action through the charge sheet dated 12 Jun
2002 under Rule 16 of the CCS (CCA) Rules 1965, the charges against applicant were
conclusively proved. The applicant being a Group ‘A’ Officer (UPSC Officer) the
disciplinary power is vested in the Hon’ble President of India. Hon'ble President of India
after careful consideration of the articles of charges, submission made by Shrni MC
Gupta and the evidence on record and circumstances of the case has arrived at the
conclusion that a minor penalty be imposed on the applicant, for preparation of RARs
(from 59 RAR to 63" RAR i.e. Article II of Charge Memo) without any proper
documentation / transparent accounting of boulders and for releasing payments without

conducting any physical ground check.

CE Zone commented that quantities of material shown lying at site in RARs 59 to
63 paid by the CO were wrong. It is also brought that CO was officiating GE during
payment of RARs 7, 13, 14, 40, 43 and 54 when payment for material at site was
made. CE Command had agreed with the view of Zonal CE that since the Engineer-in-
Charge has to check and verify the material lying at site in addition to work done, this
was not done, leading to over payment. He should have determined the actual excess
quantity of boulder being reflected in the RARs and should have deducted the excess
quantity in 59 to 63 RARs, which were passed in his tenure. The CO cannot absoive

himself of his responsibility as Engineer-in-Charge.

DEPONENT
ek
(5P Singh) (AK Wahi)—
Col Brig
ACE (Works) Chief Engineer

for Chief Engineer
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G That with regard to the statements made in paragraphs 2 and 3 the answering

respondents beg to submit that full opportunity has been accorded to the applicant to
put forth his case in defence and all prbcedures as required under Central Civil Service
(Classification, Control and Appeal) Rules and CVC guidelines have been followed
(specifically covered under Article of Charge Memo for 59 to 63 RAR). The applicant
being a Group ‘A’ Officer (UPSC Officer) the disciplinary power are vested with Hon'ble
President of India.

8. Respondents beg to submit that the President of India, as the disciplinary
authority, after a careful consideration of the Articles of Charges, the submission made
by the applicant Shri MC Gupta, the evidence on record and all the facts and
circumstances of the case, has arrived at the conclusion that a minor penalty be
imposed on the applicant, for preparation of RARs (from 59 to 63" RAR) without any
proper documentation / transparent accounting of boulders and for releasing payments
without conducting any physical ground check. |

4

9. That with regard to the statement made in the paragraph 4 the answering
respondents beg to submit the review petition submitted by the applicant against the
order of Censure was examined and processed as per CCS (CCA) Rules 1965
particularly Sub-Rule 2 (a) to (c) of Rule 27 by appellant authority i.e. Hon'ble President
of India in this case, since the applicant being Group ‘A’ Officer. After due process the
Review Petition submitted by the applicant was disposed off and confirmed the Censure
awarded to the applicant. No rule / provisions of the procedure as contained in the
disciplinary proceedings or appellant proceedings have been either dispensed with or
infringed. Hence full opportunity had been afforded to the applicant and confirmed the
order of award of Censure duly comply with the procedures laid down as per the CCS
(CCA) Rules 1965 by the appellant authority.

DEPONENT
(SP Singh) — (AK Wahi) —
Col ' Brig
ACE (Works) | Chief Engineer

for Chief Engineer



10. That with regard to the statements made in paragraphs 5 of the answering
respondents beg to submit that the due laid procedure as per CCS (CCA) Rules was
followed affording full opportunity to the applicant in the disciplinary proceeding before
award of penalty of Censure as well as in confirmation of censure in disposal of review
petition submitted by the applicant by the appellant authority. Hence, .the Hon'ble
Tribunal is prayed to reject the plea of the applicant to produce all relevant original

documents / records pertaining to the instant disciplinary proceedings.

11. That the respondents beg to submit that the applicant has failed to make out a

case warranting the interference by the Hon'ble Tribunal. In view of the submission the
respondents thereforé pray that the Hon'ble Tribuhal may be pleased to dismiss the

present case in the interest of justice and equity.

12. That this reply to the additional rejoinder filed by the applicant has been made

bonafide and for the ends of justice and equity.

It is therefore humbly prayed before this Hon'ble Tribunal that the present

application filed by the applicant may be dismissed with costs.

DEPONENT -
' (SP Singh) (AK Wahi)
Col Brig
ACE (Works) | Chief Engineer

for Chief Engineer



-
SO . VERIFICATION + | ¥

I that I Brig AK Wahi S/o Late Brij Mohan Wahi aged about 51 years and
Respondents No 01 & 02 working as Chief Engineer duly authorized and competent
officer of the answering respondents to sign this verification, do hereby solemnly affirm
and verify that the statement made in paras 1 and 11 are true to my knowledge, belief
and information & those made in para 2 to 12 being matter of record are true to my
knowledge as per the legal advice and I have not suppressed any material facts and 1

sign this verification on this 22 day of August, 2008 at 2009~

33

Lo ik

(SP Singh) {AK Wahi)
Col Brig
ACE (Works) Chief Engineer

for Chief Engineer -



