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stage in the time scale of pay tor”
period of SMAXXKAMXKXZFOCEAXXERXKAK enﬁ,d |
year with the stipulation that he wj.ll;,5

not earn any increments of pay during ;_%g,.‘
§ the period of such reducticn and on t i

expiry of such period, the reduction «s{i
| will have the effect of pcstponing hﬁ;
. future increments of pay. The prccee '
{ has been initiated against the app}

under Rule 14 of the CC3 (CCA) Rule
) Heard Mr M.Chanda, learned cou
y appearing fory the applicant and mi
» Das, learned Addl.C.G.S.C for the I-

!
!
11 india reducing the pay to one loxver(
{
{

{dents. when the matter came up is ism 1
qfsec.-m that penalty order was passed. O{E;
Ql? .10.2005 snd the same was ;’iﬂm&ﬁ!
b9 the applicant on X&x& 27.10.05. 3

Taking that date into account he sh"'
{

~

have f£iled the applicant within 2731
Ibut which was not filed within th&/v/
{Therefore, the 0.A. is barred b




5.12.06
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—¢ °# 293/0¢> . .
limitation as Jpleaded by learned padi. <
C+GeS.C. Learned counsel for the Aﬁplicant .
on the other hand submitted that the order
Was received by the applicant only on
31.5.06. counsel for the applicant is
directed to produce supporting documents
or to file an affidavit to that effect,
Post on 11.12.06 for admission.

vice~Chairman

.

11.12.06 - Applicant has challenged the Memo
of charge sheet dated 29, 08 2003 and the
order of penalty dated 1’7020051mposed
upon the applicant by reducing one
increment. The finding = of the Enquiry

Officer is that the applicant was vested with

Y
required financial powst, but the said
financial power, even though vested with the ..+
DUM, was not utiifiéd ina prudent manner. \\\ o

According to the apphcant the exercige of
such power is admnsmble by procedm'e of -
Rules. ‘

1 have heard Mr.M.Chanda leained
counsel for the applicant and Ms.U.Dag
leamed AddlL.C.G.S. C. for the Respondents o

' "Ihe counsel for the Respondents has
submitted that.‘penalty .order was passed on
17.10.2005 and the same was commu;:icated

:

to the applicant on 2’7.10.05.Tak'Cg that date

——

Contd/-
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11.12.06
into accant he shhuld have filed the application
within 27.1{.04;\..; it was not filed within that time.
Therefore tis 0.A. is barred by limitation for two
months. Thicounsel for the applicant has subm itted
that the apjliant had not received the order of
penalty datzd\U.i0.0S, which was communicated
to the apphat only on 27.10.2005, and the same
was duly t';};eivad by the applicant on
31.05.2006.Thehe Court directed the coungel for
the applicant to yroduce supporting document or to
fils an effidavit o.that effect. The counsel for the
respondents wold like to take in;xtmcti‘;na.
Howaever, from th: decuments (Annexure A series)
-it iy quite obviou: that the epplicant had received
the order on 31.052006. Therufore, the O.A. i not
barred by limitation and the question of limitation
does not arigse. |

Conmdering the entirv facts and
crcumstances I ah of the view that the application
i to be admittedl

Application ig admitted. ssue notice oF the
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t1e respondemts four weeks timo

pranted to file written statement.

Pout the natter on 27.2.07.
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2000 At the request of learned counsel for

is

S~

Vice Cliairman

Counrol ror the respondents

|
\

\
nrays ror ﬁurther time to —?.4.10 writton ‘l
ntatement. Four wocks time iz gzattcd._"

to ﬁil@ written statemoente post the

matter on 29.3.07. \/-/
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TN 129.3. 07.. Coux,fsel for the respondents wan \

tc ﬁle wn*en statement. Let it be done J’ém

natter 01/ 3.5.07. \ A \

/ | -Vice-Chairman |
o DS # - 'r‘ | \ g
’;1 / 3 ;I‘i
A 35.}007 Four weeks' time is granted to the -~
- ] Respondents to file reply statement. o
Ne \OVD (M,b L_ev ’ Post the case on 05.06.2007.
gy
/ob/ [
: ]
. -
' ' ch’ﬂ“
. 5.6.2007 Ms.U.Das, learned Addl d |

WA~ Mﬂuﬂd‘

submitted that reply statement has bej

filed. Copy of the same has furnishedl'

the tearned counsel for the Apphcant. ‘] J
Post on 5.7.2007: In e ‘mepnf

o l p&’ap«t i3 Q}; hberty to fﬂc&r\o‘,ﬂﬁﬁiel% A :
& = e
VicefCha1m+\
5.7.2007 " Two weeks time |

is allowed to the learned counset for thﬂ
Applicant to file re;omdér
Post on: 20.7. 2007 4
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05.10.2007
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2072007 Two weeks further fime<s
the Applicant to file rejoinder.

Post on 7.8.2007.

/bb/

28.8.07 Two weeks further Lum, A5 x;'ggted

the applicant to fik: rejoinder.
Post the matter og 13.9. Q’[ -

Pg A -

]
13.9.07 Coounsel fon \
sUbLbdtad that e om
’
1juituler,

Pisat et 5

: Vice~ Che

pg Y -

In this case, repiyc re}omﬂ
dready been filed onq
otherwise ready fo\heqpng

Call this matter on 06, ] 4
hearing.

;
7

in the meonﬁmeﬁ"

leamed As Sfondingf
Unior \"g shoul ~7
derQn‘\ al proceec;',

enqy 3 droceeding fil
whnch departmental of
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20.7.2007 Two weeks further fime Grarted /
the Applicant to file rejoinder. -~
Post on 7.8.2007. ) /\\
HERT
. - -/
Vi ~o /
/bb/ - T~

28.8.07 Two weeks further time i3 6
the applicant to file regoinder.

Post the matter on 15.0.07 -
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05.10.2007 In this case, reply and reloir?dag

aready been filed and this,
otherwise ready for heqring.
N
Call this matter on 06.1}

hearing.
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_ o e Recrer 23.01.2008 On the request of Mr.M.Chanda
W ) A MGM . learned cpunsel appearing for the
Lgv M \ Applicant {iade in presence of Ms. Usha
' %1; ) Das, learngd Addl. Standing Counsel for
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the Union| of india) this case stands
adjourned tp 01.02.2008 for hearing.
Call this matter on 01.02.2008.

{(KirGshiramj (M.R.Mohanty) = - -
Member(A} | Vice-Chairman
Lin

On the prayer of Mr.M.Chanda,

learned |counsel appéaring for the
Applicant| this case stands adjourned emrd-
to be taken up for hearing on 11.03.2008,
alongwith|O.A.No.32 of 2006 of the same
Applicant; Ms. U.Das, learned Addl
Standing

respondents (who is present in Court} has

Counsel appearing for the

no objection. . o
' Call this matt_er on 11.03.2008.

ushirat " (M.K'Mohanty)

n)

Member (A) Vice-Chairman

03.2008 Call this Division Bench matter on
31stMarch, 2008

(M.R.Mohanaty)
Vice-Chairman
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By filing M.P.No.50/2008 the
Applicant has sought-amendment of
- theOA.
Heard. Prayer for amendment is
hereby -allowed. The Applicant is
- !
permitted to incorporate-amendments
~ in the O.A. by adding new paragraphs
and new annexures to the O.A.
‘ Consolidated QA.

- -incorporating the added paragraphs

copy of the

‘and annexures should be filed by
04.04.2008. A copy of the amended
O.A. be supplied to Mr G. Baishya,

B 'lgarn.ed Sr. Standing Counsel for the

Union of India by 04.04.2008.

5 (five) extra copies of the

congglidabed 0O.A. and required

| postagés should be - filed by the

AL %¥N)’JE | ' T T

72 w\e®

Qﬁlé/l//m?

AA pary Countly ey dory
cﬂ?l"%f/?[O% p J(.Q/&W}wnf-

edvoecte for Ha tpplicof-

dep oniks fs -t/ g Vicre
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~ Applicant for issuance of fresh notices__. |
(of the amended OQ.A) to all the
_ Respondents by 04.04.2008.

Registry to  issue notice |
(alongwith copies of the amended

0.A.) to the Respondents requiring

-+ them to file the additional reply, if

}j ﬁu!”/'_ Ne - 28414, I 16/46% - nicm

{ﬂc Dhsec'on Jor WM;/
'Z;b rTesy O""Md \’ﬁy - -
pest A]D. R

i

QD/}i_ 22| 4{-0‘&*

Do 1396 E 180p

any, by Q9.05.2~008.

Call this matter-on 09.05.2008.

| Khushiram) ,

Member {A)

f

(M.R. Mohanty)
Vtce-Cha%rrr;én

y
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1. 5.08

109.05.200 )
J\of \u.o_ "Q-’VV("‘ : b 8 y Mr.M.Chanda, learned
¢ f , M’\/‘a&& *

L

counsel
- appearmg for the Applicant is present. None

gppeaxs for the Respondents. Un the prayer
' ?f Mr. Q. Baushva, learned Sr. Standing

(rounsel appeanng for the Umon of india, call
A q:us matter on 11 6.2008.

e
2 «, g oL ({ (é&ﬁm) (M.R.Mohanty)

{

’b\/\ﬂ'\v 'IM W Lm '

ch— o

@@w 1(\'\01\«\ MA &W _NngbCr(A) Vicchhaizman

M»-@,Q P
% e 1?1.06.2009 - No additional counter has yet been filed
' e T : to the amended portion of the O.A. However; = 7
% : | regular counter. and rejoinder having been

ﬁlcti ﬂfus case is otherwise ready for hcanng, @ "

- | onv8‘h August, 2008/%(« (P\Q_a‘n"‘j

=3

. \ | Additional counter, if any, may be filed
ﬂh}. :ﬁgﬁ, ge VLl /inf\ - by %25‘1‘ July, 2008.
",“v ooty \\q_ ‘ " Call this matter for hearing on
o L : 08.08.2008.
) o _
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08,08 2008 Mrs. U. Dutta learned counsel -
: appearing for the Kﬁplicant is present. Mr. G,
Baishya, learned .Sr. Standing Counsel

J .
. appearing. . for the Respondents i1s on
Ahe case |4 IWA@_ ge

&

a}ccpmmodatlon ) -
b?)f, /Mﬁ(/“ M, b .. | Call this matter on 17.09.2008 for

{
; heaﬁing before Division.
l

B R -
Coet oY/ ' v e ,' ) :
{ : © (M.R.Mohanty)
i} H ..  Vice-Chairman
im! § '
k i C i .
$7.09.2008 ; " On the prayer of Mr M. Chanda,
Jearned Counsel appearing for the
| : Applicant (made in presence of Mr G.
ﬂ\\x Ca s \\ (2.0 det * Balshya learned Sr. Standing Coungel for
%’D lru_(mam a/ g i:he Union of India), 19a1mg of this matter
\’\‘ T 1 L L T argnds adjoumed to be . AR%en. a;;'\
%M o

! -
N RS [
\\ A o . AXKhushiram) ' {(M.K. Mohanty}
\ ‘ N b Member(A) - Vice-Chairman
an " Jrrea - .nkm 1! ,
RN 17112008  Mr M. Chanda, learned Counsel
H : N\\\»N \ ;' ' . ) . )
“a . - appearing for the Applicant, is present. Mr
“<\ G. Baishya, learned Sr. Standing Counsel
AN p for the {inion of India, is also present.

« - -Call this matter on 05.01.2009.
dhe cose g woad ! ,

,\ =t oL
o he. 0t ey " (8.N;Shikla) (M.R. MoFanty)
‘ Mem ber (A} Vice-Chairman

\
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Mrs U, Dutia, learned Counsel
appearing for the Applicant, is presenf. Mr
G. Baishya, Jearned Sr. Standing Counsel

for the Union of India, is not present.

Call this matter on 10.0%,2000,

(M.R. Mohanty)
Vice-Chairman

Call this matter on 26.03.2009 for hearing.

(M.R.Mohanty)
Vice-Chairman |

~ For the reasons recorded separately this

" O.A. stands disposed of.

«m | | (A%g:r}

/ob/

Member (A} ' Member (J}
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.. CENTRAL ADMINISTRATIVE TRIBUNAL

GUWAHATI BENCH
\ « 0.A No. 293 of 2006
\'- o DATE OF DECISION: 26.03.2009
Shri Anjan Kumar Dutta »
e s e ses eue ot aneecs sas s e s s e nue ana sed s s aen tes oes eae res sseasueetats oo o0esasbtosrssenaas Applicant/3.
Mr.M.Chanda :
......... R R E R LT R R R L R PR RRRRLRREL Advocate for the
‘ Applicant/s. .
- Versus -
U.0.1. & Ors |
............ Respondent/s
Ms.Usha Das, Addl. C.G.S.C. .
e P S feeeeeene Advocate for the
* Respondents

CORAM

THE HON'BLE MR.A.K.GAUR, JUDICIAL MEMBER
THE HON'BLE MR.KHUSHIRAM, ADMINISTRATIVE MEMBER

4, Whethgr Reporters of local newspapers may be allowed to Yes/No
see the Judgment?

5. Whether to be referred to the Reporter or not? Yés/No

6. Whether their Lordships wish to see the fair copy
of the Judgment? Yes/No

ﬁw«w

Judgnient delivered by - Judicial Member
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CENTRAL ADMINISTRATIVE TRIBUNAL
GUWAHATI BENCH '

'Original Application No.293 of 2006.
Date of Order : This, the 26" day of March, 2009.

THE HON’BLE MR. A.K.GAUR, JUDICIAL MEMBER
" THE HON’BLE MR. KHUSHIRAM, ADMINISTRATIVE MEMBER

Shri Anjan Kumar Dutta
S/o Late N.G.Dutta -
Working as Deputy General Manager, BSNL
Tezpur, Assam Circle
Triveni Complex, Kacharigaon
Tezpur — 784 001, Assam.
‘ . ...Applicant.
By Advocates: Mr.M.Chanda, Mr.S.Nath & Mr.G.N.Chakraborty. :

- Versus -

1. The Union of India represented by the
by the Secretary to the Govt. of India
Ministry of Communication and | '
Information Technology
Department of Telecommunication

* (Vigilance -II Section)
Sanchar Bhavan, 20 Ashoka Road
New Dethi - 110 001.

2. Bharat Sanchar Nigam Limited
(A Govt. of India Enterprise)
Represented by the Chairman and
Managing Director, BSNL
Registered Office— Statement House,
Barakhamba Road '
- New Delhi - 110 001.

3. The Director (VA)
- Vigilance Il Section
Department of Telecommunication
Sanchar Bhavan, Room No0.909
20 Ashoka Road
- New Delhi - 110 001.

4, The Desk Officer (Vig-II)
Govt. of India .
- Ministry of Communication and
Information Technology




&

™

Department of Telecommunication
Vigilance II Section, Sanchar Bhavan
20 Ashoka Road, New Delhi-100 001.

5. Union Public Service Commission
Represented by it's Secretary
Dholpur House, Shahjahan Road

New Delhi — 110 011.
... Respondents.

By Ms. Usha Das, Addl. C.G.S.C.

ORDER(ORAL)

A.K.GAUR, MEMBER () :

We have heard Mr.M.Chanda, learned counsel for the Applicant

and Ms.Usha Das, learned Addl. Standing counsel for the Government of India.

2. Mr. M. Chanda stated that none of articles of charges are fully
proved in the matter. On our query as to whether Applicant has filed review
petition under Rule 29-A of CCS (CCA) Rules, he declined. Accordingly, we
hereby direct the Applicant to file a review petition within a period of one
month from the date of receipt of a copy of this order. If such a review
petition is preferred by the Applicant, the same shall be considered and
disposed of by the competent authority Withih a period of four months from

W heeeipt S

the date ofLsuch representation.

3. With the abovg observations and direction, the O.A. is disposed of
as above.
W &Véﬂ‘%
(KHUSHIRAM) ‘ | (A.K.GAUR)
ADMNISTRATIVE MEMBER JUDICIAL MEMBER

/BB/
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GUWAHATI BENCH: GUWAHATI
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AMENDED APFLICATION

0O.A. No.2932/2006
} bl B CF A o

gu“‘dﬂh}l' Earbh

Sri Anjan Kumar Duita |
V- -
Union of India & Oss. |

- —

T OF DATES AND SYN!OPS.LS O" FTHE APP LiCATF N

15.10.2003-

07.01.2004

(3.03.2004-

21.02.2004-

Applicant is presently workdng as DCM, BSNL, Tezpur, Assam. He
was served with a memo of charge sheet issued by the Govt. of
India, Ministty of Tclccommunication and  Information
Technology, Dept. of Telecommunication where it has been alleged
that while he was functioning as DCM (Planning) in the office of
the G.M, Nasik Telecom District from July 1997 to February 98, the
applicant approved the procarement of non stock ifems, beyond
delegated finandal power, without imviting tenders and the
department has been denied the benefit of competitive rates
showing undue favour to the private party.

(Anncxure-1)

Applicant submitted his reply denying the articie of charge.
. © (Annexure-2 series)

Applicant 'prayca for supp v of 14 additional documents for the
prarpose of E‘:\aﬁhnjl‘:g the same in the i mquu ¥ _t}LGLEEdJﬁg.
{Anncxure-3)

Pr&mmar; inquiry was held at New Delli and thereafter regular
hearing was conducted on 6, 7 and 8% May of 2004 at the office of

the CMT, Raigad, Mumbai.

in gquiry officer raised
additional docxmzems as prayed by the applcant.

i an objection 10 gardmp production of some
{Annexure-4)

Applicant - submittcd representation to the inguiry  officer
explaining the relevancy of the documents requisitioned by him.
Inguiry Officer accepted the ropresentetion and directed the
presenting officer to make the documents available. (Annexure-5)

Commissioner for | eparimcﬁtal inquires alse allowe ed the prayer of
the applicant for examination of the additiona! witnesses.

Applicant requested through his representation for examination of
2 additional witnesses.

L ‘
\Cemramdminfstmhio Tribunal|

AT g
I e i

i
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(8.05.2004-

10.07.1997-

(05.07.2004-

27.09.2004-

05.06.2003-

i «
. Lot
Applicant was cxamined in the inquiry proccedjj 1g e Tt

Cenfraﬂ‘AE!mintstmm Tebunal

uwahati Bench

Applicant submitted defence brief before the Commissionct Of
Departmental Inquiries stating that the Presenting Officer

suppressed the material facts befere the Inquiry Officer and as such

the factual position has not been projected. Applicant further
submitted in his written bricf that the purchasc has been miade by
DY (CC) office of the GMT, Nasik with full and complete finandial
approval by the head of the District during the management
meeting held on 10.07.1997. Applicant also stated in defence brief
that if there is a violation of rulc and guidcline then Sri MN. Punde
and his successer M.D, Gosavi, CAO, IHA should be held
responsible in terms of the rule cited in the defence bricf.

Inguiry report was communicated to the applicant. In the inquiry
report affer analysis of the evidence, conclusion reached by the
inquiry officer that the arficle of charge is partly proved but the
findings of the inquiry officer is contradictory and findings based
on no evidence. { Armoxurc-7)

Applicant after receipt of the inquiry report submitted a detailed
representation to the disciplinary authorify, pointing out the
irregularitics and infirmitics in the departmental proceeding, it was
also stated that disciplinary authorities views should be made|.
available to the applicant when the said view communicated to the
comuxission for getting advice has been systematically suppressed
and reasonablc opportunity is denied to the applicant in defending
his case. It is also stated by the applicant that the inquiry report is
scif-contradictory. {Annexurc-8)

Applicant also pointed out that CVC has not appreciated the
evidence properly while tendering 24 stage of advice. Applicant
also pointed out that he has approved purchase within his financial
power and the proposal was approved by the CAQ/1¥A and he has
simply followed the precedent set by the CAQ/TFA.

17.10.2005, 27.10.2005 Applicant was imposed the penalty order dated

© 31.05.2006

17.10.2005, for reduction of one stage in the time scale of pay for a
period of onc ycar and the samc was communicated fo the
applicant. (Annexure-Y series)

Applicant was duly reccived the penalty order dated 17.10.2005,

which was given effect w.e.f $1.04.2006. {Armexure-10}

Hence this application before this Hon'ble Tribunal.



.

K

G

That the Hon'ble Tribunal be pleased to sct a T and quash the impugned
memorandum of ébargs sheet issued vide letter bearing No. 8/ 248 /2003
Vig. 1 dated 29 08, 2003 ( Annexure-1) as well as the jmpugned order of

penalty bearing letter No. 8/ 248 /2003-Vig. II dated 17.10.2005 Whlch was
communicated fo the apphcant vide letter No. Vig/ Assam /43 P+-V1/12

dated 27.10.2005 { Annexure- 9 Serics).

That the Hon'ble Tribunal be pleased to sct aside and quash the
conscquential impugned order bearing No. X-1/Disc/Rule-14/ 06-07
dated 31.05.2006 and further be picased to direct the respondents to
restore the applicant to his original position and also to refund the amount

due to the applicant in the event of such restoration.”

That the Hon'ble Tribunal be pleased direct rcspeﬁd.ents to restore the pay

of the applicant with arrcar m¢ Feur}f benefits.

- Costs of the application.

Any other rclicf(s) to which the applicant is entitled as the Hon'ble
Tribunal may deem fit and proper.

‘Interim order praved for

During pendency of this application, the applicant prays for the following
interim rclicf: -
That the Hon'bic Tribunal be pleascd to obscxvc that the pcndcncy of this

application shall not be bar for the respondents to conszdcr the

representations of the applicant for his cxoncration from the charges and

his promotion.
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{An Application under Section 19 of the Administrative Tribuﬁals Act, 1985)
| AMENDED APPLICATION

Title of the casc : 0., A No, ___ 293 ;’29

Shri Anjan Kemar Dutta, - Applicant
-Versus - ' ,
Union of India & Others. : Respondents.
| INDEX
L. No. | Arnexure Particulars W
01. — Application : 1-33
G | - | Vemficaion - &
03 {1 Copy of memorandum of charge | sheet |  35-41
dated 29.08.03.
4. | 2 "’Series) Copy of reply dated 15.10.03. ‘ 42-48
05. 3 Copy of letter dated (7.01.2004. ~49-
06 4 Copy of daily order sheet dated 77.01.04. 50-52
7. 5 Cépy of representéﬁon dated 31.01.04. -53-
08, 6 Copy of order sheet dated 17.03.2004. | 5471 |
09. 7| Copy of inquiry report dated 06.07.04. 72-108
10. 8 Copy of representation dated 27.09.04. 104-106
11, | 9(Series) |Copy of penalty order dated 17.01.05 107-108
along with letter dated 27.10.05.
12. 10 Copy of the letter dated 31.05.06 109-11¢
13 117a_nd' 12 | A copy of the coﬁlparalive price of local | 111-115
: purchases and comparative price of cable
route tracer.

 Filed by

At

Date: “ | Advocate
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. BETWEEN:
Shri Anjan Kumar Dutta,

IN THE CENTRAL ADMiNlSTRATlV ETRIBUNAL
' GUWAHATI BENCH: GUWAHATI

(An Apphcahon under Section 19 of the Administrative Tnbunals Act, 1985)

AMEN DED APP LICATION

ERE AR

|
. S/o-Late N.G. Dutta, - - o 1w TS
- Working as Deputy General Manager, B&)NL ¥ Guwahati Bench

Tczpur, Assam Cirdle,

Triveni (,omplex, Kacharigaon
Tezpur-784001, Assam.

-AND-
1.

0. A.No. __ 293 /2006 %mem Tﬁbum‘ﬂ‘

|-wj.:i-' - _ 7’ '4ﬂm..
' ....AgpliCant.

'ﬁxe Union of India,

Represented by the Sccrctary to the

Government of India, ‘

Ministry of Communications and Informatmn Technology.
Department of Telecommunication, (V1g]1ance 11 section),
Sanchar Bhavan, 20 Ashoka Road. "
New Del.hl- 110001.

 Bharata Sanchar Nigam Limited,

(A Govt. of India Enterprise)

Represented by the Chairman and Managing Director, BSNL.
Registered Office- Statesman House, Barakhamba Raod. .
New Delhi- 110001. . '

" The Dircctor, (VA)
- Vigilance H Section,

Department of Teleccommunication, -

- Sanchar Bhavan,

Koom No. 909,
20 Ashoka Road,
New Dclhi- 110001.

The Desk Officer (Vig-1I),

Govt. of India,

M:mstry of Commumcatxon and Informahon chhnoiogy
Department of Telecommunication,

- . Vigilance- H Section

Sanchar Bhavan, 20 Ashoka Road,
New Delhi-110001.
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Union Public Service Commission. i
Represented by it's Sccretary, . ]
Dholpur House,
Shahjahan Road,

' New Delhi- 110011.

« Respondents.

DETAILS OF THE APPLICATION

Particulars of order{s) against which this application is made.

. This application is madc against thc memo of charge sheet dated

29.08.2003 (Anncxurc-1) and the order of penalty dated 17.10.2005
(Anncxure- 9 Scrics), and further it is praycd that the Hon'ble Tribunal be
pleascd to dircct the respondents to restore the applicant to his original

" position.

' Jurisdiction of the Tribunal.

The applicant declarcs that the sﬁbjéct matter of this application is wcll
within the jurisdictioﬁ of this Hon'blc Tribunal.

Limitation. _ ‘
The applicant further ‘declares that this application is filed within the
period of limitation prescribed under Section-21 of the Administrative
Tribunals Act, 1985. |

Fads of the Casc.
That the applicant is a citizen of India and as such he is cntitled to all the

rights, protections and privileges as guarantced under the Constitution of
India. | '

That youi applicant is presently working as DCM, BSNL Tezpur, Assam
Circle, Tezpur. The applicant while working as DCM, Maharashtra
Telecom Circle, he was served with a memo of chargesheet under Rule 14
of the CS (CCA) Rules, 1965 vide Ictter bearing no. 8/248/2003-Vig.il

dated 29.08.2003 issucd by the GCovt of India, Ministty of

Tcleccommunication and Information Technology, Department of

%jﬂv K et
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Telecommunication, New Delhi, wherci
applicant whilc functioning as DCM (planning) ;ﬁlc officc of the G.M,
Nasik, Tclecom District duririg the period from July 1997 to Fcbruary,
1998 in connivance with Shri B. Prasad, G.M, Sri N.G. Kamala Purkar,
Acctt, G.M (Planming), Sri M.D.Gosavi, Chicf Accounts officer and Sri A.X.
Pathak, SDE (planning) of Nasik, Tclccom District, approved the
procurcment  of non-stocked items  viz. cable route tracers, pulsc
reflectometers, battery voltage monitoring systems and digital carth
resistance testers, from M/S Hi-Tech Telecom Systems, Hydecrabad for a
total of Rs. 4,63,032/-, on the said basis of quotations, without inviting
tenders as required, though the cquipments were not proprictary items,
far in cxcess of the delcgated financial powcrs of the Deputy Ceneral
Managcr/Ccncral Manager and without ascertaining the specific
requirements of the ficld units, in violation of the gencral provisions of the
Ceneral Financial Rules, 1963,

The applicant after receipt of the memorandum of chargeshect
dated 29.08.2003, the applicant in terms of the direction contained thercin
submitted his reply specifically denying the article of charge vide his reply
dated 15.10.2003. |

(Copy of the memo of chargesheet dated 29.08.2003 and his reply
dated 15.10.2003 alongwith forwarding lctter dated 15.10.2003 arc

enclosed as Annexure-1 and 2 scrics rcspcétivcly).

That it is stated that after reccipt of the reply dated 15.10.2003, the

| disciplinary authority appointed Sri N.K. Chose, Commissioner for

departmental inquirics, Satarkta Bhawan, GPO Complex, INA, New
Delhi-110023, as the inquiring authority to inquirc into the charges framed
against the applicant. Similarly Sri A.K. Sahw, G.M (Operations) office of
the CCM, Telecom Building No. 2 Fort, Mumbai-400001, as the Presenting
officer to present the casc in support of the articles of charge against the
applicant. The applicant right from the beginning of the Disciplinary
Proceeding extended his best co-opcration in the mqmry proceeding.

%ga»w»@mf



4.4

4.5

Wu&"ﬂ\ (N Fee - -
Central Mminlstratm Tribuna!l

S

4
[}

™ - Y {Uuy
SRR

guwahati Bench

That your applicant vide his lotter dated 07.01.2004 addrcssm—'
Officer, prayed for supply of additional documents for the purposc of

examining the same in the invcsﬁgation'procccding. In the said additional

list-of documents in as much as 14 docaments were requested for supply

and cxamination. .
(A copy of the lctter dated 07.01.2004 is encloscd and markcd as
' Annexure-3). '

That it is stated that preliminary hearing was held on 30.12.2003 at New
Delhi, and thereafter regular hearing was conducted on 6%, 7 and 8% of
May 2004 at the office of the GMT, Raigad, Santacruz (W), Mumbai. It

“would be relevant to mention here that the Inquiry Officer raised an

objection regarding production of some of the additional documents as
praycd by the applicant on the alleged ground that document No.17 and
18 arc not considcred appropriz{fc for production and inspection and
accordingly rcjected the praycr of the applicant for production of the
aforcsaid 2 documents indicated at sl. No. 17 and 18 of the additional list
of docuincnts which would be cvident from the ordgr sheet dated
22.01.2004. However, the 1O has permitted the nominated Defence
Assistant to plead for and on bchalf of the applicant in Inquiry
procceding. The applicant howcever submitted representation to the
inquiry officer explaining the relevancy of the documents, requisitioned
by him vide his lctter dated 31.01.2004. howcver, the 1O, ic the
Commisé;ioncr for Departmental Inqmry (CDD acccbtcd the cxplanation
given by the applicant and dirccted the Presenting Officer to make the

. documents available fo the cxtant possible to the charged officer for

specification. It would be cvident from the representation dated 31.01.2004
that similar purchasc werc also made by the Ahmedabad District, in the
same manner and method as Nasik SSA done. The applicant also stated in
his rcprcscﬁtation that the S5A’s like punc, kalym Kothapur also madc
similar purchascs as reflected in reply by the DGM (plg), officc of the
GMT, Nasik in reply to the Dircctor of Audit, officc of the P & T nagpur
letter no. A 023/ Audit note/99-00/2 dated 18.05.1999 in his letter no. 5

| f’va%ww)mg:—
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12/ 3/audit/ April-99/99-2000/40 dated 2735.19,99@130 clarificd regarding
 TAM20and 24, ' |

(Copy of the daily order shect dated 22.01. 2004, representation
dated 31.01.2004 and the order sheet datcd 17.03.2004 arc cnclosed

and marked as Anncxurc- 4,5 and 6 mspcchvclv)

That it is stated th_at the Comﬂﬁséioncr for Departmental mqun'cs also
éllowcd the praycr-of the applicant for examination of Additional witncss
- which would be evident from daily order shect datcd.03.03._2004. In this
" connection it may bc stated that the applicaht i.c the charged official
requested through his representation dated 21.02.2004 for examination of
2 additional defence w‘iﬁlcsses in the inquiry proceeding in order to
defence his casc adequatcly, and the samc was permitted by the

commissioncr for'departmental inquirics.

.Tﬁat-it is stated that Sri P.R Suléy, an officer of the Dcpartnicnt who Was
not a listed witness but he was examined in the mqmry proceeding at the
instance 6f the inquiry authority, Sri M.N. .Pundc, the then Chicf Accounts
Officer, Nasik Telecom District, who was a listed withess examined in the
mquiry"procccdjng and made deposition against the applicant, whercas
said Sri M.N. Pundc although not involved in the instant procceding but
he was involved in another f:n‘occcding of irrcgular_purchasc of materials
to the cxtent of Rs. 1,33,000/- for purchase onc cable locator, where no
objection was raised by said M.N. Punde, C.O, Nasik Telecom District
- against such irregular purchasc but made dcposition against the applicant
in thc instant procceding. It is stated that the applicant i.c charged official |
was cxamined on 08.05.2004 in the i mqun'y procccdmg

It is categorically submitted that some of the very rclcvant.
documcnts could not be produced before the i mqun'y procceding inspite of
: rcpeatcd approach

That .it is stated that the applicant submitted defence bricf before the
Commissioncr of Departmental Inquiry, CVC, New Delhi. In the said
dcfcncé bricef the applicant interalia stated that the presenting officer has

Az)'mwmnzr
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* deliberately suppressed the material facts before the Inquiry officer and as
a result the factual position has not been projected before the Inquiry
officer. The applicant further submif:tcd in the said defence bricf that the
purchasc by DE (CC), Office of the CMT, Nasik with full and compicte
financial approval by CAO/IFA and administrative approval by the Head
of the district was discussed during the following management mecting
held 10.07.1997 where other D.E's having known the utility of these
sophisticated instrument, made on immediate demand for the need of this
instrument on the samc rcason as put forth by the DE (CC) and Sri
Padcgaokar, DCM (NU) Nasik Telecom for their respective arca.

There is no violation of rulc or guidcline by the applicant and |
assummg if there is any violation, then it would be Sri M.N. Pundc and
his successor Sti M.D. Gosavi, CAO/IFA after 19.06.97 to be held
responsiblc in terms of the rule cited in the dcfence bricf. The apphcant'
further stated in his defence brief as follows:

“ . thatit is proved beyond any shadow and doubt that five
other SSA’s of MH Circle operated on the Accepted Tender of
Ahmedabad Telecom District of 1996; Their respective CAO gave
the Tender process a go byc and acted on quotation or canvas basis
of the company Agents who promoted the new Instruments. The
respective CAO and Finmacial Advisor advised the respective
Exccutive Head to act upon for Nasik §SA also £ill in tunc with
other five SSA’s to procure onc Instrument for DE (CC) Nasik at the
cost of 1.33 lakh + 4% S.T. Herc all CAOs appear to have acted the
same way including the CAO of Nasik Telecom District after the
note of DE (Extl) E-10B Nasik quoting Ahmedabad Tcndcr
extended up to 5/3/98 by cxtending the contract for onc ycar
thereby violating the alleged sanctity of rulcs which nobody
obscrved or insisted despite their personal/ individual knowledge
or RULES or responsibility.

This casc against Nasik was singled out with vengeance by
the Nagpur Audit Officer though they authorized or un-authoriscd

condoned the action of non-Tendering and purchasing on

%M Ksnoow DW=
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qubtation of the other SSA to which Nasik
The Nasik CAQO (Shri Pundc) was a Engincer by degree and having
opted for Accountant a profcssion in no way related to the
Engincering Branch. He was a dircct recruit to Tclccom Accountant
Services is presently GM (Finance) in Maharashtra Circle, District
‘with his knowledge of circulars at S-7 & S-8 he miscrably failed to
implement the provision of the Cﬁculats and allowed his SSA
. along the lincs of Kolhapur, Nanded, Latur, Jalgaon, Ahmednagar
much against the cstablished Rules which according to him wcre
obligatory or mandatory and not discrctionary despite Rule 60 (G-
10) requires the Govt. amounts to bc spent as a man of normal
pmdcnce who spends his own moncy. This Rule 60 gives some
discriminatory power to the purchasing Authority. -
The CAO is the Head of the District for Financial Rulcs as
quoted in cérlicr paras of this bricf. Dur_ing the cross examination,
he refused to comment on his status as Hcad 6f the Officc of
Financial Rules when he was specially asked for his status in
Q.A. 20. ‘
To that cxtent, he was pioncer in allowing the cxecutives to
purchase without calling for Tenders and according his prior
financial Approval (S-1) and proved himsclf untrustworthy

witness, not honest to his position.”

 The applicant further states as follows in his defence bricf which is
relevant and as such quoted below for perusal of the Hon'bie Court.

] cleared the proposal for Technical approval while the CAO
clcarcd it for financial purposcs being the Head for Finandial Rulcs.
The Administrative approval can also be given by the DGM who is
administrative officer of JAG cadre and during the period Iﬁras the
only DCM in whole of SSA unit of Nasik. On cross cxanxinatibn
the Vigilence Officer fares still worse. Hc raised another
controversy that a DCM of a SSA unit has no Financial Power 5y
saying that thc powecrs were transgressed. DCGM docs not cémc

Aﬁm Corowy ST



under the category of Area Dircctors/TDM. They were
independent SSA Heads. Howcever Rule 5 of P&T Manual Vol. X
about ‘the duties and power of different ofﬁccrs, it is stated that the
Head of Circle are assisted by Dircctors of Telegraph who will
normally act for Heads of Circles in 'a]l Engincering matters but
their existence will not relieve the Head of Circle of their primary

responsibility of insuring that of enginecring branch in their cirdle

Padegaonkar, DCM (NU) in S-1 quoting that they will be
operating on the Tenders approved by Ahmedabad Telccom
District and as operated on the same by five other SSA’s of MH

" Telecom Cirde  like Kolhapur, Jalgaon, Latur, Nanded,
Ahmednagar. Though that the CAO talked of the Financial Rules
és mandavtbry and obligatory and yct despite his knowledge of
Rules he allowed Financial clearance for purchase as was done by
other CAOs attached to 5 other SSA’s. Confirming that all
intclligcﬁ people think alike the departmental has not lost
anything of compctitive Rates and no unduc favour was shown to )
any above scen party on the contrary a good amount was saved by
me. Item to the extent of Rs. 49,000/~ against the purchasc madc by
the five SSA’s of adjoining SSA’s. This is also confirmed by the
GMT Nasik to the CM (Finance) MH Telecom Circle, Mumbai in

| para 6 of his lctter at Exhibit D -2 saying ‘morcos;er no favoritism

- was shown to any particular agency’.

- With this Sir, I closc my dcfence brief with a hope that the charges
leveled against me be asécssed in proper perspective as explained
above to say that the only article of charge is not proved on the
basis of precedence and practice followed in Maharashtra Telecom
Circlc and as fo]lowcd_ by other SSA like Latur, Sawantwadi

Aﬁm Kooy Drtta
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Ko]hapur Nandcd, Wardha, Aumngabad without discrimination
since it was Nasik SSA onlylthat was discriminated against on basis

" of faulty and jaundiced investigation by the most non-vigilant
vigilance bfﬁcc{r and on passing all ‘proposals by Financial
concmmcé by the CAO despite his knowledge of Financial Rules
and propricty thercof admittcd by him in his cross examination like
other CAU's of adjoining five D15tr1cts of Kohapur, ]algaon, '
Ahmedabad, Nanded and Latur, - '
The Presenting Officer in his bricf has also not rcfuted any of my
pleas in my statement of defence submitted on 07/ 05/ 2004 as to
how they were illogical and hence unacceptable and bcyond the
evidence adduced during the i mqmry '

~ In view of thc grounds assigned by the applicant in his defence’
bricf, he is cntitled to be exoncrated from charges labeled against him. V'Ihc'

. applicant urge to produce a copy of the defence bricf at the time of
hearing of the case for perusal of the Hon'ble Tribunal.

That your apphcant further begs to state that inquiry rcport dated
()5 07.2004 communicated vide letter bcarmg No. KYN/ VIC/ AKD-
14/2004-05/14 dated 13.09.2004 and also v1dc mcmorandum baring- No..

| 8/ 248/ 2003»V1g dated 25.08.2004 and the same was duly reccived by the
“applicant. In the inquiry report it would be cvident from the ana1y51s of

cvidence as well as conclusion rcachc_d by the inquiry officer that the
findings of the inquiry officer is contradictory. On a mere rcéding of the
concluding paragraphs of the inquiry report, it would be evident that the
inquiry pfﬁccr could not take a ﬁrm dcciéion, as to whether the applicant

. the charged official is vested with the delegation of financial power or
not, regarding the purchascs now in question in the instant proccédjng.

The relevant portion of the inquiry report is quoted below:

| “There is onc important qucstion of ddégatcd financial powcis of
the CO. The defence has stated that the puréhascs madc were
within the delegated financial power of the CO. In his written bricf
also, the CO has stated that DCM was within the power fo make

Aﬁw Yuwon Nifta—
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purchascs up to two lacs. Defence has stdted that CO had power

concurrent with GM which was not used routincly. That is why the

purchase order in the name of CMT, Nasik was given. Defence has

also stated that the notings between CAO and CMT, Nasik
‘regarding passing of bills also indicate that DCM namely the CO
had such financial power. However, prosctuﬁon has stated that CO

had no financial powcr as he was not the independent SSA Head or

Arca Dircctor. This has been confirmed by the prosccution witness

SW-2 also. This can be argucd both ways. Defence contention that if
DCM had no financial powcer why the CAO allowed day to day

expenditurcs after the approval of the DGM/CO has somc.wcight.

However, defence has produced a document D-9 which clearly

indicates that financial powers rest with CCM, CM, Arca

Manager/TDM, SDE ctc. not to thosc DCMs who are not

independent SSA head. As rcgards' the contention of the defence
regarding internal arrangement of delegation of financial powers of
DCM given by SSA head i.c. CMT, Nasik nothing has come on

record cxcept the darification of CAO to GM during passing of
bills. Even if DGM had such financial powcers, the power was not

utilized in prudent manncr that has come quitc clcarly through the

evidences on record. All concerned did not follow the existing
guidclines/rules including the CO.”

It is quite clear from above, that Inquiry officer could not take a
firm decision regarding exercise of financial power by the applicant in the
matter of purchasc at the rclevant point of timc in his 6fﬁcial capacity. But
it appcars from the conclusion rcached by Inquiry Officer that the present
applicant was vested with required financial power, but the said financial
po;fvcr, cfrcn though vested with the DGM, but the was power "M
utilized in prudent manner” which according to the inquiry officer which
has come quite clearly through the evidences on record. '

The Inquiry officer further obscrved that all concerned did not
follow the existing guidclines rules including the C.O. |

| - * AVXMKWMD&KZ
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Thercfore, it can rightly be said that's ¢ inquiry--officer could not

able to take a firm decision as to whether t-hc applicant is vested with the

financial power but revealed to the conclusion that the said power was not

utilized in a “prudent manner”. When the inquiry officer came to such
finding that the financial power was not utilized in a prudent manner
then such finding of the inquiry officer dcfinitely docs not logically rcach
to the conclusion that the alleged article of charge against the applicant is
partly proved to the cffect that the Telecom department has been deprived
of thc benefit of non-stocked items ic. cable route, traccs, pulsc
reflectomcters, battery voltage monitoring system and digital carth testers -
from M/S Hi-tech Telecom system, Hyderbad for a total of Rs. 4,63,032/-
on the basis of quotations, without inviting tenders as alleged in the
memorandum of charge shect. But surprisingly the inquiry officcr
although in his concluding part specifically held that the allcgation of
~ connivance with Sri B. Prasad the then C.M, Shri N.C. Kamalpurkar ACM.
(Planning), Sri M.D. Cosavi (CAQ) and 5ri A K. Pathak, SDE (Planning) of
Nasik Telecom District has not been proved or cstablished. But
surprisingly the inquiry officer held that the alleged charge against the
applicant has been partly proved. There is only onc article of charge and it
has not been specified by the inquiry officer that which part of the article
of charge is partly proved. By no stretch of imaginaﬁon on a mere reading
of the findings, reflected in the concluding part of the inquiry report, it can
be said that the charge labeled against the applicant is parfly proved,
' rather in view of the obscrvation and finding of the inquiry officer, the
applicant is entitled to be exoncrated from the charges.
Copy of the inquiry report dated 05.07.04 is enclosed herewith as
Annexure- 7,

410 That it is stated that when the inquiry officer specifically held that the
financial power was not utilized by the applicant in a prudent manncr,
that finding itsclf is sufficient to exoncrate the applicant from the article of
charge brought against him. In this connecction it may be stated that the
allegation of non-utilisation of financial powcr in a “prudent manncr”

Wu Kowow e
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docs not fzﬂl within the mcaning of misconduct for the purposc of
disciplinary procceding.

It is further stated that once the inquiry officer came to the
conclusioxl that there was connivance with the then other authoritics of
the Nasik Tclecom District and it is also.obscrvcd that the said allegation
was not pleaded in the inquiry proceeding by the prosccution side, after
giving such finding by the inquiry officer and again holding that the
charge is partly proved is sclf contradictory and undcf any circumstances,
such conclusion of the inquiry officer is not maintainable in view of the
obscrvation and findings recorded in the inquiry report and as such the
applicant is liable to be exoncrated from the charges labeled against him,
in the impugned memorandum of charge sheet dated 29.08.2004 and
therefore the orders of the impugned penalty is liable to be sct aside and
quashed. |

That it is stated that in the memorandum of chargesheet dated 29.08.2003,

. the only article of charge that has been brought against the applicant is

that, the applicant in connivance with the then other authoritics of Nasik
Telecom District has approved the procurement of certain items from M/S
Hitech Telecom System, Hydcrabad, On the basis of quotations without

inviting tenders, though cquipments were not proprictory items, far in

excess of the delegated financial powers of the DCM/CM and also
without ascertaining the specific requirements of the ficld units in

violation of Rule 6 of CFR 1963 and Dept. Circular letter dated 12.01.1993,

09.12.97 and Rule 60 of P& T Financial Handbook Vol 1 thercby
depriving the department of the benefit of competitive rates and showing

unduc favour to the aforcsaid private party and thercby it has been
alleged that the applicant has contravened the Rule 3 (1) (), (ii), and (iii) of
the CCS (Conduct) Rules 1964. But inquiry officer in his finding in the
inquiry report nowhere stated that the department has been denied
benefit of competitive rates of the allcged materials purchased in the
Nasik Telecom District and also there is no finding on the part of the
inquiry officer in his inquiry report to the effect that the épplicant has

shown unduc favour to the concerned private partics and the very

o Ko Dite



i3 : '\/

N

AT STy
Central Administrative Tribunal

™ - 1 MAY 2008

A ads

uwahati Bench

allcgation labeled against the applicant in the article of charge tIL at the
applicant in connivance with the then other authoritics of the Nasik
Tclecom District has approved the purchasc, as such the very charge that
has been labeled against the applicant has not been proved at all, morc so
in view of the fact that inquiry officer has very categorically held that the
applicant has not utilized the financial power in “prudent manner” which
has come clearly through cvidence on record and further obscrved that
the cvidence on record would reveal that there was no such compcelling
rcasons  that  warranted  deviation from  the  regular
rules/ guidclines/ procedures, but very categorically further held that “on
the basis of the notings of the CAO and CM rcgarding passing of the bﬂls,
it appcars improbablc that the CO had connived with the CMT, Nasik.”

In view of the above categorical finding of the inquiry officer, in the
concluding part of the inquiry report the conclusion of the inquiry officer
is that the charge against the applicant is “partly proved” is contrary to
the entire findings of the inquiry officer and on that score alone such
decision of the mqmry officer that the charge is partly proved is not
suétainablc in the cyc of law.

It is humbly submittcd that even assuming that the applicant has
not utilized the financial power vested on him in the expected manner

or “in prudent mannct”, as the words used by the inquiry officer,

therefore by no stretch of imagination, it could be held by the inquiry
officer that the charge labcled against the applicant is partly proved. It
is specifically stated that non-utilisation of financial power in a prudent
manner or in the process of discharge of dutics by a Govt. scrvant if
there is any deviation from the Rules/guidclines/procedures due to lack
of cfficicncy, Iack of foresight duc to deficiencics in personal ability,
such act or omission on the part ’bf a Govt. employce definitely would
not constitute misconduct for the purposc of disciplinary proceeding.
More so when there is a definite finding given by the inquiry officer in

his inquiry report, that there is no connivance, as such his acts of

~ deviation from the Rules/guidclines/procedure in the process of

dischargc of his dutics do not constitute any misconduct which warrant

imposition of any penalty under the relevant provision of the CCS
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(CCA) Rules 1965. Thercfore, there is nothing in the findings of the
inquiry officer to hold that the applicant is guilty of any misconduct,

That it is stated that the inquiry officer also sestrained himsclf from giving
any findings to the cffect that the app]icanf is not vested with any

_ financial power for according approval of the alleged purchascs rather he

has categorically stated that the financial power was not utilized in
prudent manncr by the applicant. Thercfore, it is quite clear from such
finding of the inquiry officer that the DCM has excrcised the financial

| power dclcgétcd to him. There is also no finding of the inquiry officer to

the cffcct that the department of Tclccom has incurred any financial
ioss or denicd the benefit of competitive rates in the process of alleged
purchasc of materialsfequipments, as such conclusion of the inquiry
officer that the article of charge is partly proved is contrary to his own
findings. The only findings which is arrived at by the inquiry officer on

the basis of the cvidences on record that the applicant has not utilized

Central Admmtstramo eauiian g

-y ey TR

QRS

uwahati Bench

the financial power in a prudent manncr. Such finding of the inquiry -

officer at any ratc does not lead to the conclusion that the charge is
partly proved. Rule 3 of the Conduct Rulc is of gencral naturc which
provides that cvery member of the scrvice shall at all times maintain
absolutc integrity and devotion to duty but failure to duty, but failurc to
come up to the highest expectations of an officer holding responsible post
to non-ufilisc thc financial powcr in a prudent manncr would not
constitute as failurc to maintain dcvotioﬁ to duty. As such findings of the
inquiry officer do not specify any act or omission in derogation of or
contrary to Conduct Rules save General Rule 3 prescribing the devotion to
duty. Morcover, it is spcaﬁcally stated that on a merc reading of the
findings or concluding part of the inquiry report, it does not reveal that

the applicant with any ill motive or in connivance with any other official

“has accorded sanchon for allcged purchasce in question and as such the act
or omission on the part of the applicant in the instant procceding docs not
constitute any misconduct spedially in view of the categorical findings.

arrived at by the inquiry officer. But the conclusion rcached by the inquiry
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findings of the inquiry officer.

That it is statcd that therce is only onc article of chargé and as such therc is
no scopc on the part of the inquiry officer to arrive at a decision that the
charge is partly proved when there is specific findings of the inquiry
officer that the financial power has not been utilized in prudent manncr as
revealed from the record of the evidences and there was}fuxthcr findings
that the allegation of connivance of the applicant with other telecom
authoritics has not been pleaded by the prosccution side and the same
also has not been proved in the inquiry proceeding, as such the decision
that the charge is partly proved is contrary to the record of the inquiry
proceeding and also contrary to the finding of the inquiry officcr himsclf.

That it is stated that in the memorandum of charge sheet dated 29.08.03,
there is no allegation of misappropriation of Covt. moncy and there is no
allegation of discrepancy cither in the stock or in the purchasc of the
materials or cquipments but the only allegation is that as a result of non-
invitation of tenders the department has been deprived of the benefit of
competitive rates and unduc favour has been shown to the private party
but none of this allegation is cstablished or proved in the inquiry
proceeding and as such findings of the inquiry officer that the charge is
partly proved is contrary fo the inquiry rcport. Therefore there is no
justification of imposition of penalty upon the applicant for allcged
purchasé of telecom cquipments in the facts and circumstances of the casc.
It is further submitted that it is the duty of the inquiry officer to rcach to
the conclusion whether the charge is proved or not proved, more so when
there is only onc article of charge but in the instant casc the inquiry officer
held that the charge is parfly proved, as such the aforcsaid conclusion of
the inquiry officer is contrary to the findings as well as the records of the

inquiry proccedings.

That your applicant after reccipt of the inquiry report submitted a detailed

‘rcprcscntation on 27.09.2004 addressed to the disciplinary authority,

pointing out the irrcgularitics and infirmitics in the dcpartmental

A'a““ mevm |
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proceeding. In the said representation the appli ﬁgppdﬁca]ly stated that

v

there was a clear dircction that the disciplinary authoritics views should

16

be made available to the applicants when the §aid view communicated to
the Commission, but unfortunatcly thc views communicated to the
Commission in getting its advise (2" stage) has been systematically
suppressed and has not cnclosed the relevant papers and thereby
reasonablc opportunity and principle of natural justice has been denied to
the applicant in defending the case of the applicant cffcctivcly and such
action and inaction has carned great prejudice to the applicant, when it is
mandatory on thc part of the disciplinary authority to make its view
available fo the charges official, but the said dircction of the CVC has not
been followed deliberately in the instant casc of the applicant, and on that
score alonc the impugned order of penalty issucci by the disciplinary
authoriiy is liable to be sct aside and quashed. The applicant further
pointed out that mind of the inquiry officer has been influenced following
the advice given by the CVC at the first stage, in vicw of the fact that the
O.M bearing No. 033/P&T/142 dated 05.06.2003 of the CVC have been
forwarded to the inquiry officer on his appointment on 05.12.2003 in order
. o influence the mind of the inquiry officer in favour of the prosccution
sidc and the inquiry officer therefore had started the inquiry procecding
with a bias mind which causced that prejudice to the applicant and as a
result he has been denied fair inquiry and natural justice which would be
cvident from the decision of the inquiry officer reflected in the inquiry
report. The applicant has also pointed out that CVC has not apprediated
. the evidence properly while tendering 2" stage of advice. The applicant
has also stated in the said representation that he has approved purchasc.to
the extent below his financial power of Rs. 2 lacs and other finandial
aspects arc to be approved by the CAO/IFA and he has simply followed
the precedent set by the CAO/IFA. The applicant also pointed out that
obscrvance of the Financial Rules was the primary responsibility of
CAO/TFA and accordingly inquiry officer has held in his inquiry report to
the cffect that “all concerned did not did NOT follow the cxisting
guidclines” but the said finding/obscrvation of the inquiry officer has not
been appreciated by the CVC while tendering it's advice. The applicant
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also specifically stated in his representation that no onc hdssaypested thc

applicant for inviting tenders. The applicant also specifically pointed out

that he has been meted out with hostilc discrimination in the matter of

initiation of disciplinary procccdif\g jn as much as becausc Mr.

Padcgaonkar, DGM, who has also followed the similar procedurc in the

matter of purchase without inviting tenders of materials for the usc of the

Telecom department, but surprisingly no procceding was initiatced against

said Sri Padcgaonkar, DCM. As such action of the respondents so far
Jmtxatlon of disciplinary procceding against the applicant is concerned,
the same is in violation of Articlc 14 of the Constitution of India and on

‘that scorc alonc the memorandum of charge sheet dated 29.08.2003, the

inquiry procecding as well as the inquiry report and the impugned order

of penalty dated 17.10.2005 arc liable to be sct aside and quashed.

416 That your applicant specifically pointed out that findings of the inquiry
officer to the cffect that matcrials were purchased after monsoon is
contrary to the records as because the said matcriz;ls were purchased on
05.08.1997 and on 28.07.97 only and the said materials were used during
the monsoon scason, hence the findings of the mqmry officer is contrary
to the records and as such the said finding is not maintainable, as because
the findings of the Inquiry officer arc perverse and not in éonformity with
the cvidences recorded in the inquiry procceding and the ultimate
findings of the inquiry officer to the cffect is partly proved, when there is
only onc article of charge brought against the apphcant held to be partly
proved is unknown to the scrvice ]unsprudcncc. More so when there is no
finding at all regarding allcgation of deprivation of competitive rate to the
respondent department while proposal for purchasc was approved by the
applicant without inviting tender as a}légcd in the mcmbrandum of
charge shect and on that scorc alonc the cntire inquiry procecding is lablc
to be sct aside and quashed. The specific finding of the inquiry officer to
the offcct that “all concerned did not follow the existing guideline”
definitely includes the concerned CAO who is also involved in the process
of allcged approval and purchasc of the materials. The applicant also
pointed out in his rcprescntation that in a similar fact situation the

L e
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concerned CAQ/IFA never suggested for inviting tenders Yor purchasc of

materials for Rs. 133 lacs + 4% S.T but in the instant procceding the said
CAO made deposition against the applicant in the instant inquiry

proceeding but surprisingly no action was initiated against Shri Pundc,
the then CAO who has participated in the procceding as SW 1, as such
action of the rcspondcnts}for initiation of a disciplinary proceeding only
against the applicant without impleading Shri Punde, the then CAO is
highly arbitrary, illegal and such action is also in violation of Article 14 of
- the Constitution. The applicant also narrated in detail the nature of
evidence that has been recorded in the inquiry procccdmg whercin the
applicant catcgorically stated that at the relevant point of time the
applicant was holding two additional full time charges of DCMs with
their financial and administrative powcrs at the time of monsoon and
almost 1 lac tclephones were faulted and the applicant was cxtremely
busy for maintcnance of telephonce system to telephones working since the
same was his primary duty but such hcavy workload also not been
considered by the respondents Union of India while initiated the
disciplinary procecding against the aﬁpﬁcant.'mé disciplinary au&\oriity
also failed to consider the fact that the then CAO of Nasik S5A was the
head of office for purposcs of financial roles as codificd in FHB Vol. HI
Rule 15 and all expenditure was done on his behalf (in terms of Rule 11)
but surprisingly the disciplinary authority; presenting  officer/inquiry
officer and thc(invc'sting vigilance officer has ignored such basic fact and
responsibility if any now sought to be fixed upon the shoulder of the
applicant by initiating the disciplinary proceeding under Rule 14 of the
CCS (CCA) Rules 1965. The applicant also drawn the attention of the
disciplinary authority to the following fact m his representation dated
27.09.2004:

1)  Interms of relevant rule the then CAO was the head of office
(Finance), ag such a responsibility is vested upon the CAO to
raisc objection if the DCM incwrring any irrcgular
expenditure to the Circlc officc but in thc abscnce of
anything contrary it can rightly be said that the CAO had
approved all expenditure on behalf of the DCM in terms of

| W{W)m[;
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(SW 1) of the instant procecding had alrcady sct a

precedence in allowing  cxpenditure -for purchase of
;.instrumc:nt to the extent of 1.33 lac + 4% S.T and Shri Gosavi,
| succccdmg CAO had followed the said precedence in the

instant casc of a}lcgcd irrcgular purchasc

Sri Pundc, CAO (SW 1) allowed the then DCM Shri
Padcgonkar to operatc on the tender of Ahmcdabad

- Telephone District which form the further basis on behalf of

the CAO Sh:iCosavi to follow such picccdéncc. 1t is further

~to be noted that following such prccédcncc as indicated
above almost 30 CAOs allowed purchases to the tunc of Rs.
1.33 lacs through out India, cven in Maharastra Telecom -

Cirdle, Latur Aurangabad, Kolhapur, Ahmednagar, Jalgaon

and subscquently Nasik also (with Punde as CAQ) also |

purchased without inviting .tchdcrs. Neither Sri Punde nor
Sri Gosavi, the succeeding CAO pressed fo1f calling of
tenders but surprisingly the applicant who was functioning
as DCM in the Nz;sik Telecom district 1.1as been picked up for

initiation of disciplinary proéécding under Rule 14 of the ,'
CCS (CCA) Rules, when the purchase approved by the
~ applicant within the financial limits of 2 lacs and the same

was duly approvcd/ sanctioned and paid by the CAO and in

-the process the applicant has savcd'thc gOvcfnmcnt moncy
 to the extent of Rs. 49,000 when muchlhighcr pricc paid by

the SSAs. There was no evidence recorded to the cffect that
any private party has approached the applicant for purchasc

" of their products at anytime beforce or after the purchasc as
“alleged in the article of charge.

.~ The applicant has specifically 'statcd in the said

representation that he has given approval of the alleged

‘purchasc within his powers of financial ,Iimits_of Rs. 2 lacs
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then as cxisted and the CAO has gdnlittéd all such technical
approvals and scttled the accounts. Applicant also pointed
out that he has submitted 15 defence documents. but
surprisingly only 4 documents namcly; D-1, D-2, D-9 and D-
10 have been examined but the other similar documents
have been deliberately ignored by thé inquiry officer in the
inquiry proceeding which were very much relcvant to arrive
a correct finding of the charges but denial of those
documents by the inquiry authority is amount to denial of
reasonablce opportunity to the applicant to defend. his casc
adcquatcly and on that score alonc the cntire inquiry
procceding is liable to be sct aside and quashed. The analysis
of the evidence also did not show that the applicant had
saved Covt. moncy to the extent of Rs. 49,000/-. The
apﬁlicant also cxplained the deposition made by the then
CM Nasik (DW2) which also support the action of the
applicant in the matter of purchasd of thc matcrials
questioned in the instant procceding. It is pertinent to
mention here that the applicant also categorically stated in
‘his representation that dedision to procurc or purchasc was
taken in the management meceting which the LO also has
agreed and the ‘samec has sctfied the doubts about the
urgency of the requircments for purchase of matcrials. The
prosccution side miscrably failed to produce any cvidence to
say that thc instrumcnts purchascd are lying idic or not
utilized rather it has been confirmed that the instruments
have been put to usc and not lying unutilized since their
purchase which was explained by thc CM himsclf. As a
result of such purchasc subscribers pending complain have
reduced quickly and the department hax»;c savéd lot of man
power, time material, and there were no loss of revenuc as a
result of quick restoration of the subscribers lincs. It is also
pointed out by the applicant in his rcprcscntatibn that the
10 has crred in his obscrvation that the specific



requircments were not 4sses ; fegorically h

admitted that a specific rcquucmcnt wcrc ngcn to him but ;

no cvidence contrary to the same could be produccd by the
' prcscnting officer. - ‘ L

The applicant also pointed out that bcmg a technical officer he has
chosen M/S Hi Tech for their lowest pricc of Rs. 84,000 after havmg
sa’nsfactory ficld performance and thereby he has saved at least Rs. 49,000

.per picce in comparison to the price of M/S Aplab Tester of Rs. 1.33 lacs,

though tender process were not initiated but the competitive rates werce

* availablc by June 1997 from M/S Aplab and M/S Hi Tech and out of
' wluch the price of M/S Hi Tech was lowest and other farms which came

into the ficld in the ycar 1998, 1999 and 2000 and a chart of competitive
pricc have been prepared and appended with the defence bricf also but
surprisingly the same have been deliberately ignored' by the inquiry- '-

officcr. On a merce perusal of the compétitive rates annexed: with the

" defence bricf it would be cvident that the M/S Hi chh offered the lowcst

price and therefore the department has not been denicd the bcncﬁt of

, compctmvc rates. rather the department has saved Rs. 49, 000 As such

asscssment of ovidence made by the inquiry officer is contrary to the
records of the inquiry proceeding and thc LO has made the asscssmcnt of
the cvidence with a prcconccwcd mmd and deliberately ignored the
comparative chart/ table given by the applicant in his defence brief. The
applicant also claboratcly discussed the relevant financial rules in his
rcprcsentahon and the relevant provision of the Rule 14 of thc CCS(CCA)
Rules and claboratcly explaincd how he was prqudlccd in thc inquiry

procccdmg duc. to non-consideration of rclevant defence documents,.

cvidences recorded in the inquiry = procceding and also for non-

considcration relevant financial rule which supports the contenion of the
applicant and plcadcd in his defence bricf and thcrcby hc_ has been denied

rcasonable opportunity and the findings of the inquiry officer is totally, ,

pcrvcrsc and contrary to the cvidence recorded in the inquiry procccdmg
and on that score alonc the cntire findings of the inquiry ofﬁcc: is hablc to

bc sct asldc»and quashed.
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herewith for perusal of the Hon'ble Tribunal as Annexure- 8.

A copy of the representation dated 27.09.2004 islen

417 That your applicant further begs to statc that he haé rcccivcd the
impugned order of penalty bearing letter No. 8/248/2003-Vig. H dated
17.10.2005 which was communicated to the applicant vide letter No.
Vig/ Assam/43 Pt-VI/12 dated 27.10.2005 and the said penalty order was
duly reccived by the applicant on 31.05.2006. By the impugned penalty
otder the disciplinary authority has imposed the penalty of “reduction to
onc lower stage in the time scale of jaay for a period of onc year with the
stipulation that he will not carn any increments of pay during the period
of such reduction and on the expiry of such period, the reduction will
have the cffect of postponing his futurc increments of pay” upon the
applicant. It has been stated in the impugned order of penalty dated
17.05.2005 that the discip]inary authority has considered the findings of
the inquiry officer and submission made by the applicant in his
representation dated 27.09.2004 and also considered the advisc tendered
by the UPSC i in their letter dated 08.09.2005 and aftcr conmdcmtlon of all
relevant facts and circumstances the competent authority acccptcd the
advise of the CVC and imposed the aforesaid penalty upon the applicant,
On a mere reading of the order of pcnalty jssucd by the disciplinary
authority it would be evident that the disciplinary authonty hasactedina
very mechanical manner without application of mind independently and
also without taking into considcration the relevant argumcents, grounds
assigned by fhc applicant in his defence brief as well as in “the
represcntation dated 27.09.‘2004. The disciplinary authority also miscrably
failed to take into consideration the allegation brought in the article of
charge, the cvidences recorded in the inquiry proceeding, the asscssment
of the evidences made by the inquiry officer and thereafter the findings
frrived by the inquiry officer in his inquiry roport dated 05.07.2004 while
mposcd the penalty by the impugned order dated 17.10. 2005. On a mere
rcadmg of the impugned order it appears that the disciplinary authority
has influcnced by the advisce tendered by UPSC in their communication
dated 08.09.2005 but at the same time lost the sight of the fact that the

Wm Kuseun Dele—
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actual findings of the inquiry officer runs contrary to his éonclusion |
arrived at by him in his inquiry report, whercin inquiry officer held that
. the alleged charge against the applicant is “partly provcd*". It is interesting
to note that ncither the inquiry officer nor the disc:iplinar;r authority has
carcfully gonc through the alicged article of charge but mechanically
taken a view that the charge has been partly proved. When the inquiry

- officer himsclf is of the opinion that the ﬁhancial power vested upon the

. zipplicant has not been utilized by the applicant in a prudent manner and
while the inquiry officer categorically disapproved the charge of
connivance with other authoritics of the Nasik Telecom District and when
- there is no finding of the inquiry officer to the affect that the department
of Tclecom has been deprived of the benefit of cémpcﬁtivc ratc and the
éﬂcgation of showing unduc advantage to the private pafty, therefore
there is no cogent rcason on the part of the disciplinary authority to

, . penalty upon the applicant, mercly on the advisc of the UPSC as
‘Q"t‘a“Admi"'s.m“"' Tripetiahs on the advisc of the CVC as indicated on the impugned order of
<MY penalfy when the very charge has not been cstablished against the
applichnt in the inquiry report dated 05.07.04 submitted by the inquiry
offic ‘
perverse contrary to the evidences recorded in the inquiry procccaing and

uwahati Bench as such the ultimatc conclusion rcached by the inquiry officer is

as such the disciplinary authority has no jurisdiction to imposc any
penalty on the basis of such findings of the inquiry ofﬁcfcz:'.. It is pciﬁncnt ¢
to mention her that the inquiry officer himself specifically 'stétc;i_ in the
-concluding paragraph of the inquiry report | that thc allegation of
connivanéb has not been pleaded by the prosecution side at any stage of
the inquiry proceeding after such fair admission on the part of the inquiry
officer how he has rcached to the conclusion that the inquiry has &b.ccn
partly proved and such aspect has not been considered at all by the
disciplinary authbrity without taking into considcration the evidences
recorded in the inquiry proceeding which is mandatory on the part of the
discipﬁnary authority and on the basis of such infirmity the impugned
order of penalty dated 17.10.2005 is ﬁéblc to be sct aside and quashed.
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A copy of the penalty order dated “17.10.05 along with letter
dated 27.10.05 is cnclosed herewith for perusal of Hon'ble

Tribunal as Anncxure- 9 scrics.

4.18 Thavtvit is stated that the Inquiry Officer came to the conclusion that the
alleged Article of Charge is partly proved, therefore it is mandatory on the
part of the disciplinary authority to issﬁc a sccond shpw cause notice in
order to cnable providing oppoftxmity before imposition of penalty but in
the instant case disciplinary authority did not provide any such
opportumty of sccond show causc noticc inviting his cxplanahon,
therefore on that score alonc the impugned order of pcnalty dated

~ 17.10.2005 is liablc to be sct aside and quashed.

4,19 That it is stated that in paragraph 2 of the impugncd penalty order dated
17.10.2005 it has been stated by the disciplinary authority that the Central
Vigilance Commission vide ID Note No. 003/P&T/114/2397 dated 204
Augﬁst 2004 has advised imposition of a suitablc major penalty on the
app]icanf. Again in para 3 of the said impugned penalty order the
disdp}imry authority has quoted the advice rendered by the UPSC in
their letter bearing No. F.3/461/04-S.1 dated 08.09.05 whercby the UPSC
interalia obscrved that the allegation of procurement of material was
approved on the basis of quotation without inviting tenders has been
conclﬁsivcly proved against the charged officer. Further it was observed
by thc Commission that the applicant has gonc beyond the dclcgation of
financial powci of the DGCM/CM and thereby he has abusced his power
sincc hc was not independent SSA Hcead or Afca Director. The
Commission is also of the opinion that 1O is rigl*;tly proved that the
applicant was not vested with any financial power, the Commission also
of the view of the zﬂlcgation that specific requirement were not ascertained
is also proved and the allegation of violation of provision contained in
para 28 of Chapter C.F.R and instruction/ guidcline of the D.O.T dated
08.11.1995 and thercby depriving the department of the compctitivc rate
has been proved. Commission also cxpressed its vicw that the ends of

justice would be madc if the penalty of reduction of onc lower stage in the

b



\

wonaf: af&*_aa‘m’
15 CentralAdminisuﬁivoTnbunal \l\\)\

- 1 MAY o

time scalc of pay for a period of 1 year with thes 1 B9 s pplicant

would not carn any increment of pay during the period of such reduction

and on the expiry of such period the reduction would have cffect of
postponing of applicant’s future increment of pay may be imposed.
Following the advice of the UPSC without any application of mind the
disciplinary authority mechanically has imposed the aforcsaid penalty in .
a most arbitrary manncr when the very advice of the UPSC is totally
contrary to the findings of the inquiry officcr and on that scorc alonc the
impugned order of penalty dated 17.10.2005 is liable to be sct aside and
quashed.

420 That 'it is stated that it is surpriscd to pote that the UPSC has tendered it's
advice without properly consulting the records of the inquiry procecding
and also without considering the findings of the inquiry officer arrived in
his inquiry report. It is categorically stated that on a merc rcading of the
inquiry report nonc of the allegation as alleged in the communication
dated 08.09.05 of the UPSC in fact proved by the inquiry officcr in his
inquiry report, as such advise of the UPSC is just contrary to the evidence
recorded in the inquiry proceeding and also contrary to the findings
recorded by the inquiry officer, quorc it is mandatory on the part of the
disciplinary authority at Jcast to go through the inquiry rcport carcfully
bcforc imposition of any pecnalty, when the very findings of the inquiry
officer supports the cxoncratiori of the applicant from the charge labeled
against him but interestingly following the advisc of the Comumission the -
disciplinary authority in a most arbitrary and unfair manncr has imposed
the penalty order without any- authority of law under the rclevant

- provision of CCS (CCA) Rule 1965 and on that scorc the impugned lctter
of penalty of penalty dated 17.10.2005 is h'ablc to be sct aside and quashed.

421 Thatitis a statutory duty on the part of the disciplinary authority to make
a further asscssment of the cvidence recorded in the inquiry procceding
before imposition of any penalty whether it is minor or major. But in the
instant casc of the applicant the disciplinary authority whilc imposing the
penalty did not cxéminc the evidence available in record and also failed to

ﬂ«g‘w Koean DRl
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cxamme the fmdmgs of the inquiry ofﬁccr in the rha;r_m*‘ ‘i‘g%ahﬁ‘&?’in
other words it can be sa1d that the disciplinary authority faxlcd o examine

ovidences on the records by applying the mind mdcpcndcntly rather the
disciplinary authority was influcnced following the advisc rendered by -
the UPSC as wcll as CVC, whereas the disciplinary authority cannot

| 1mposc penalty only on following the dictation of UPSC or CVC but
rcqmrcd to cxaminc the cwdcncc recorded the inquiry proceeding
independently. It is categorically stated that the advisc rendered by the
CVC or UPSC without properly cxamining the records of the inquiry
'procccdmg It is surprising to notc that an organization like UPSC has

: tcndcrcd its advisc without properly consulting records and also without
takmg into consideration the relevant ﬁndmgs of the inquiry officer. The
cntire obscrvation and advisc of the UPSC is just contrary to the fmdmgs
of the inquiry ofﬁccr but no rcason has been assigned in its
commumcahon dated 08.09.2005 as to why the UPSC has arrived such a

N decision holdmg that the charge against the apphcant is provcd Thcrcforc
the adwsc tcndcxcd by thc UPSC or CVC are not sustainable i in the cye of
law in the given facts and circumstances of the casc of the apphcant But
surprisingly the adwsc tendered by the CVC/ UPSC has been follow cd by
the disciplinary authority mechanically and on their dictation penalty has
been nnposcd upon the applicant and on that scorc alonc the order of
penalty dated 17.10.2005 is liablc to be sct aside and quashced.

421 AThat it is statcd that after passmg of the impugned penalty ordcr datcd
17. 10 2005 (Anncxur& 9) by the dlscxphnary authority imposing pcnalty of
reduction of pay, subscqucntly a formal order cffecting the penalty was
issucd by the CM, Teleccom Dlstnct BSNL, Tezpur vide lmpugncd letter
" boaring No. X-1/Disc/Rulc-14/06-07 dated 31.05.2006 pursuant to the
order of pcnalty datcd 17.10.2005 issucd by the CM, Tclecom District,
BSNL, Tezpur since the order of penalty datcd 17 10.2005 is not
sustamable in the cyc of law on the grounds cxplamcd in the Ongmal
Application. As such the impugned conscqucnhal order datcd 31.05.2006

is also liable to be sct aside and quashed. '

o o DAL
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4.21 B That it is stated that after fssuance of the loHIEETIE-25:11:2003 by the
Covt. of India restraining the authoritics in the matter of initiating any
disciplinary procceding and following such instruction containing in the
llcttcr dated 25.11.2003, no disciplinary procceding was initiated against
any of the officers except the applicant on the alleged ground of local
purchascs made by the Ficld officers without following the prescribed
procedure. It is relevant to mention here that similar local purchases were
made by the authorities of different stations/circles throughout the
counfry and it would be cvident from Anncxurc- L in as many as 30
stations sﬁm’hr local purchascs were made, but no disciplinary
proceeding was initiated against thosc Ficld Officers following the
instruction contained in the letter dated 25.11.03. It would be further
cvident from Annexure- 11 and 12 prepared by the applicant that the local
purchascs which were made during his tenure arc in fact the lowest price ‘
in comparison to other companics as shown in the anncexurcs indicated
above. As such, the applicant has saved the Govt. moﬁcy, INOICOVCE, SINCe

_no disciplinary proceeding was initiated against the other officers who
made such local purchascs during 1996, 1997, 1998, 1999 and 2003, as such
initiation of disciplinary procceding against the applicant is in violation of
Article 14 of the Constitution of India and on that scorc ai;mc the
impugned memorandum of charge sheet dated 29.08.03 as well as the
penalty order dated 17.10.05, and also the consequential order dated
31.05.06 are liable to be sct aside and quashed. |

Copy of the Ictter dated 31.05.06, chart indicating similar
local purchascs made in other stations/circles and
comparative price of cable route tracer and price of pulsc

reflectometer are cnclosed as Annexurc- 10, 11 and 12

respectively.”

4,22 That this applicatidn is made bonafide and for the causc of justice.

5. Grounds for relicf(s) with legal provisions.

Azmwgmz
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For that the article of chare brought against the apphcant through

memorandum dated 29.08.2003 has not at all been proved in the inquiry
procceding, as such imposition of penalty by the impugned order dated

| 17.10.2005 is not sustainable in the eye of law and the said order of penalty -

dated 17.10.2005 isHiable to be sct aside and quashed.

For that, on a mere rcading of the findings/ condusic;n rcached by the
inquiry procceding, . thercafter holding the charge partly, proved is
contrary to the evidence recorded in the inquiry procecding. -

For that, there is no finding of the inquiry officer in his inquiry report that
the applicant approved the procurcment beyond the dclegated financial

" power as alleged in the article of charge and also there is no ﬁndmgs of

the inquiry officer in the inquiry report to the cffect that the Department
of Telecom has been deprived of the benefit of competitive rates and
anduc favour has been shown to the concerned privatc' party as alleged in.
the article ;)f charge rather the mqun'y officer catcg‘oﬁca]ly cxoncrated the
applicant from the allcgation of connivance with the then other authoritics
of the Nasik Telecom District, as such imbugncd order of pcn;xlty dated
17.10.05 is liable to be sct aside and quashed.

For that, there is no finding of the inquiry officer in the inquiry rcport

dated 05.07.2004 to the cffect that the applicant is not vested with any

financial power save and cxcept the findings to the cffect that “Even if
DCM had such financial power, the power was nbt utilized in prudent
manner that has come quite clearly through the cs}idcn;cs on rccord. All
concerned did not follow the cxisting guidclincs/rules including the
C.O” Such findings of the inquiry officcr cstablished beyond all doubts
that the applicant was vested with the required financial power but such
power was not ufilized in prudent manner and the said findings of the
inquiry officer does not fall within the meaning of misconduct for the
purposc of disciplinary procceding and on that score alonc the impugned

order of penalty dated 17.10.05is liable to be sct aside and quaéhcd.

A’”j‘”‘K"Wdl{ﬂ:
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For that, therc is only one article of charge and whdn the s@ e

not been proved on the inquiry proceeding, more so in view of the

assessment of cvidence made by the inquiry officer. As such there is no

: _Scopc on the part of the inquiry officer to held the said charge or penalty

as partly proved.

For that, the decision of the inquiry officer to ihc cffect that the charge is
partly proved, such decision is }ﬁg}ﬂy‘arbitrary, illegal and contrary to the
cevidence recorded in the inquiry procceding as well as contrary to the
findings “of the inquiry officer. Thercfore, the order of penalty dated
17.10.05 is liable to be sct aside and quashed. | | |

For that the disciplinary authority did not issuc any sccond show causc
notice to the applicant before impoéition of penalty, since the alleged
Article of Charge is partly proved, thercfore the order of penalty dated
17.10.2005 is liablc to be sct aside and quashed.

For that out of the very relevant defence dbcumcnts only 4 defence
documents have been examined and considered in the inquiry proceeding
but the inquiry authority deliberately igﬁorcd the other rclevant defence
documents and thercby denied reasonable opportunity to the applicant to
defend his casc adequately in the inquiry procecding and on that sCore
alonc the cntirc inquiry procceding as well as impugned penalty order

dated 17.10.2005 is lablc to be sct aside and quashed.

Fof that the disciplinary authority while communicated the tentative
views to the Commission for getting its advice (2" stage) has
systematically suppressed the material facts and did not cnclosed the
representation and other relevant papers to the Commission and as a
result the applicant has been denied opportunity to cffectively represent

his views before the Commission.

For that fair cnquiry has been dg:nicd tovthc applicant in a very planned
manner by the disciplinary authority by influencing the mind of the



e

Gd,mgaq ‘Admnistrative und? \

3 _ 30 D Sy

B S

uwahatt Bench
ated

inquiry officer by forwarding the CVC officc mem
15.06.03. '

. 511 For that both the CVCas well as UPSC tendered their advice in cach stage
without properly consulting cvidence recorded in the inquiry procceding
as well as without considering the rclevant findings recorded -in the
inquiry report but surp risingly without independently applying it's mind
and also without discussing the evidences recorded in the inquiry
proceeding as required under the rule followed the dictation of the CVC
and UPSC and accordingly imposed the penalty mcchamca]iy by the
impugned order dated 17.10.05 and on that scorc alonc the impugned
order qf penaity dated 17.10.05 is liable to be sct aside and quashed.

512 For that the inquiry officer orred both in facts and law as because he has
failed to appreciate the cvidence recorded in the inquiry proceeding to the
offect that the procurcment of material is made in the month of August
1997 i.c. during thc monsoon scason but contrary finding is recorded in

. the inquiry procceding. Morcover, inquiry officer also failed to apprcdate
the relevant provisions of the ﬁnmdal rules while given his findings in
the mqunty rcpoft.

513 For that the inquiry officer, disciplinary authority. CVC as well as UPSC
failed to apprediate the cffort of the applicant whercby he has saved Govt.
money to the cxtent of Rs. 49,000 while accorded his approval for

‘ procurcment of non stock matcrials when other 30 asscsscs purchascd the

said instrument with much higher rates.

514 For that the inquiry officer and disciplinary authority did not take into
consideration the vital role of the then CAO of the Nasik Tclecom District
who has in fact approved the procurcment of non stock instruments but
awarded the penalty upon the applicant in spitc of saving of Govt. moncy
to the tunc of Rs. 49,000 per picce.

515 For that the applicant has been meted out with hostile discrimination in
the matter of initiation of disciplinary procceding as becausc similar
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purchasc were made in other Tcelecom DmmLts,—aW

AT

| Aurangabad, Kolhapur, Ahmednagar, Jalgaon where similar purchasc has

* been made without inviting tenders therefore action of the respondents

Union of fndia initiating disciplinary pro;ccding égainst the applicant is
in violation of Articlc 14 of the Constitution of India. |

For that the findings or conclusion recached by the mqmry officer docs not

warrant imposition penalty upon the applicant rather the abplicant-is

liable to be cxoncrated from the charge brought against him vide

memorandum dated 29.08.03 in view of the asscssment of cvidence made

by the inquiry officer in his inquiry report dated 05.07.2004.

For that non'utﬂiiaﬁon of financial power in a “pradent manner” docs not

warrant initiation of any disciplinary brocccding and the said allegation

docs not warrant imposition of any penalty as becausce the said allegation

~ docs not fall within the mcanihg of misconduct for the purposc of

disciplinary procceding. Therefore, the memorandum of charge sheet

* dated 29.08.03 as well as the order of penalty dated 17.10.05 is liable to be

sct aside and quashed.

For that in view of the grounds cxplained in paré 5.1 to 5.17 the impugned
conscquential order issucd vide Ietter dated 31.05.06 is also Liable to be sct

aside and quashed.”

Details of remedics exhausted.

-’_I'hat the applicant states that he has cxhausted all the remedies available

to him and thefc is no other alternative and cfficacious remedy than to file

- this application.

Matters not Dmviouslv filed or pending with any other Court.

The _ _app}iqant further declares. that he had not pfcviously filed any
. application, Writ Petition or Suit before any Court or ény other authority

or. any other Bench of the Tribunal regarding the subject matter of this
application nor any such application, Writ Pctition or Suit is pending

 before any of thom.
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' Dunng pendency of this app]iéatiom the applicant prays for the following '
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Relicf(s) sought for: ' 5 m@a
Under the facts and circumstances stated|above, gﬁ” e ly

prays that Your Lordships be pleascd to admit this apphcatwn, call for the
records of the case and issuc notice to the respondents to show cause as to
why the relicf(s) sought for in this application shall not be granted and on
perusal of the records and after hearing the paitics on_'thc causc or caﬁscs

that may be shown, be pleased to grant the following rclicf(s):

That the Hon'blc Tribunal be pleased to sct aside and quash the impugned

memorandum of charge sheet issucd vide letter bearing No. 8/ 248/2003-
Vig. I dated 29.08.2003 (Anncxurc-1) as well as the impugned order of
penalty bearing letter No. 8/248/2003-Vig, I dated 17.10.2005 which was

_communicated to the applicant vide letter No. Vig/Assam/43 Pt-VI/12

dated 27.10.2005 (Annexurc- 9 Scrics).

That the Hon'ble Tribunal bc pleased to sct aside and quash the |
conscquential impugned order bearing No. X-1/Disc/Rule-14/ 06-07

dated 31.05.2006 and further be pleased to dircct the respondents to
restore the applicant to his original position and also to refund the amount

duc to the applicant in the cvent of such restoration.”

That the Hon’l\ale Tribunal be/pleased direct respondents to restore the pay

of the applicant with arrcar monctary benefits.
Costs of the application.

Any other rclicf(s) to which the applicant is cntitled as the Hon'blc
Tribunal may deem fit and proper.

Interim order prayed for.

interim relict: -

That the Hor'ble Tribunal be pleascd to obscrve that the pendency of this

. application shall not bc bar for the respondents to consider the

AW“ Kowa Dilli—
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representations of the applicant for his exoncration from the charges and -

his promotion.

10, e

This application is filed through Advocafcs.

11.. Particulars of the LP.O.

iy LP.O.No.

ii) - Date of Issuc

' m) | Issucd from

iv)  Payablcat

'- 12 List of cndosu‘rcs.

- As given in the index.
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VERIFICATION =« - oosommsominseomomsmnadt

I Shri Anajn Kumar Dutta, S/0 I;afc N.C.Dutta, aged about 49
years, scrving as DCM, BS.N.L, Tezpur, Assam Circle, do hereby verify
that the statements made m Paragraph 1 to 4 and 6 to 12 arc truc to my
knowledge and thosc madc in Paragraph 5 arc truc to my lcgal advice and» | A_

I have not suppressed any material fact,

And Isign this vcnﬁcahon on this the ! 3i 9 day of Apnl 2008.

| W)ﬂr
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Y o No.8 248/ 2003-VIG H
R | GOVERNMENT OF INDIA
' VIRNISTRY OF COMMUNICATIONS & INFORMATION 110 HINOTOGY
: e . m,}wtmr NT OF TELECOMMUNICATIONS
/ r'}"zraw '_,u;\-uv"‘”“‘ X
’ \ . 'l\“a\ p\*—‘lll““ g‘

WEST BLOCK # 1. WING # 2,
e ~. RN PURAM, NEW DET HI-06

"‘ ‘.‘:-llcd the » 2005
) - 1 m
S 29% Aupust, 20
1\ A n ‘J MEMORANDE VY 3
\:. N vt x_,.v,f\C ! . “'—"
r CQuUNdTE
‘ e Prvﬂdx.m Moposes (0 have an inquity held against Shre ALK, Durg
l {Suaff kalBB)f' Deputy (lgnemL Manager, Maharashtra felecom Circle.
: under Rufc 14 of the (T8 (CCA) Rules 1965 The substance of the
} ~ imputations ot niisconduct or misbehavior in respeet of which the enquiry is
| praposed to be held is sei out in the enclosed statenient of articles of charge

tAnnexurc-1). A Statainen! ol the imputations of misconduct or misbehavior
i support ot each Article of Charge is enclosed (Annexure-1h. A list of
documents by which, and u list of witnesses by whom, the Arucles of Charge
arc proposed to be sustained are ulso enclosed (Anaexures 11 & V).

2 Shri ALK Dutta is dirceted to submit within 10 days of the receipt of
this Memorandum a writt :n statement of his defence and also to state whether

he desiras Lo be heard in person.

3. He is informed that an inquiry will.be held only in respect of those
articles of charge as are not ddmtmd il shouid, therefore, specifically admi!

- PTG R I

O Ul cach articlc i LMo Vige-

4. Shri AL Dutia s turther iafon od tiit if he does not submig hiv
“written stateuent of deense on or belre i Jate specitied i pura 2 above.or
docs not appeat in persun belore the 'nqvmmv Authority or otherwise fails or
refuses ) comply with the provisions &f Rule 14 of the CCS (COA)Y
v I‘ [l 4190, or e ordars/ lirtetiond 1+ sued an pursuaace of tac said Rule, the
Inguiring Awiority may aotd dhe gy pganst him ex-parte.

)

\_
‘ 3. Attennon of Shrt ALK Dutte = imvited to Bule 20 of the CCN
; (Condoeh Roles, 00 anddt whieh o Geyimient servant st e o
e attempt 10 benig any politicsl ne outside intleenee o beav apon any sipdon,

authoray to further his inter:sre in respect of inatters pertaining to hisgenic
under the Guvernment. 11 any representation i3 received on his behall trofr—vo{ o
.t another porson in fespect of wny maiter duait with in these proceedings. it will
e presmngd ot Shet B Crsmd s W elaich g acph e ntauon avd thar .
; ) Conei Y-
J_ . T Aot TA )
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has been made at his i,hstance: and vaction will be taken against him for
violation of Rule 20 of the CCS(Conduct) Rules,1964.

6. Receipt of this Memecrandum along with a copy of LD. Note
No.003/P&T/142 dated 5.6.2003 of the Central Vigilance Commission, shall

be acknowledged.

By Order and in the name of the President.

hay WM_ N

(John Mathew)
/_ Under Secretary to Government of India
Shri A.K. Dutta, (Staff No.8188)
Deputy General Manager Telecom.
Mabharashtra Telecom Circle.
Mumbai 400 00;

(Through the Chief Generai Manager Telecom, Mzharashtra Telecom Circle,
Mumbai 400 001.)
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ANNEXURE - |

Statement of Articles of Charge framed against Shri A.K. Dutta, (Staff
No.8188), Deputy General Manager, Maharashtra Telecom Circle.
ARTICLE:

That the said Shri A K. Dutta, while functioning as Deputy bencral
Manager (Planning), Office of the General Manager, Nasik Telecom District,
during the period from July, 1997, 1o February, 1995, in connivance witr: Snii
B. Prasad, General managar. Sr NG Hemalpurkar, Assistant General
Mdnaf' (Plarrung), Shii M.D. Geosen, Chier Agcour.is Qfficer, and Siri A%
Fathar, Sut-Owisionai Engineer (Dnan ning), ail of Nasik Teiecom Uisirict,
pproved the niocuremrent of non-stacked items viz. Cahle Route Tracers,
uise Refizcitineters, Battery Voltage #onitoring Systems. and Digital £arth

¢ , from M/s Hi-Tech Telecsin Systems, Hyderabad, fo. a
on the basis of guoiations, withcut inviting tenders
'um'an*s were .,ot pregrietary erms. far in excess
powers or t f{'-,“““"ﬂi ManagarnGenes
sscertaining f,irx : irements of the field uni
in \no'et‘uf‘ inier *"a of Rule-86, and’ F.. ,-\nnaxure tc Chapter-8. of
Genera! Financial Rules, 1963, Departr { com ux! ,u-ar letters No.51-
6/91-MMC/Pt dated 12.1.93 and No d §.11.95, letter

‘(af‘lao»'-;: 'an e,
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Statement of Imputatnons of misconduct or misbehaviour in support of the
- Ariicles of Charge framed against Shri AK. Dutta, (Staff No.8188), Deputy
Ceneral Manager, Maharashtra Telecom Circie.

That the said Shri AK. Duita, was functioning as Deputy General
Manager (Planning), Office of the Genera Manager, Nasik Telecom District,
disring the pericd from July, 1997, to February, 1998.

2. Duri- 'he aforesaid pericd. the delzgsted financial powers of the
Deputy Geneial Manasger/General Manager for purchase of stores on the

2asis 0F guiat IOR.:, were limited ic only Re 5000/~ As per the instructens
ied vae uepartmnm of Teiecom Circiiar letters No. 51-6/91-MMT/Pt.
sates 12153 and NG.305-2/95-MikaAS dated 8.11.25, which were reilerated
vide letter No.BCGT/3-9/97-98/13 dated 9.12.97 from General Manager
(Firrnce). Maharashtra Telecom Circle, Mumbai, addressed to Shri B.
Prasad, General Manager, Nasik Te ze':cm District, purchases were not to te
made on the basis of tenders finalized by other Secendary Switching Areas
_ ana purchases of value exceeding Rs D 000 wers (0 be madg only on fh
( bzsis of open tenders. it is laid down in Pare 2§ of Annexure {o Chapter-g of
General Financ al Rules, 1963, that the cpen tender system, that is, Invitation
fo rendar oy pUC iblic advertisement should be used as a general rule and must
: .z cases, in which the estimated vaiue of the demand s

W

st

3 5 K. Dutta. as the Depoty General Manager. approves
the pus o e Reflectometers, Caoie Boute Tracers. Battery Voilage
Wionitoring Gysiems, and Digital Eath Pcs' srce Testers, from M/s Hi-Tech
Fatacorn Susters Rvderabad witnoill ascsdainne e spenific raghiram snte
of the fiald units. Purchase Orders wais according'y placed on the said S,
and pa.Mants were reieased, as iollovs!

V2T Surchase Ordar . wwcice WG - Al nouUnt ; Date of

NG. - Date L (Rs.) ‘ Pay-
,

And Date . : Cooment

Opee ugle Hionta

cer an One

dometer

NN Conid. ..
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Total 4,63,032)-

. «-=T_hough' the aforesald equspments were not propnot.-,ry items, and were
not coVered by DGS & D rate contracts or anv tendey finalized by the O/o
Chaef..{GeneraI Manaaer T elerom ’weharaehtra Tc!ebcm (,w le ndu'nbau the

N

- con\ ahce with Shri. B.'Prasad, . the then General Manager, Shri N.G. o T
Kamalaphrkar ‘Assistant General Manager (Plannxng) Shri M.D. Gosavi, ‘
rChnef»”Accounts Officer, : and Shn Ak : Pathak, Sub-Divisional. Engineer
(P,!anrf ngs all- of Nasik Telecom Dustnct approved the procurement of the _
af resasd"»equnpments which' were, ‘non-stocked items,  for a total of
3‘4,6%32/ oir the basis of quolitioiss; without inviting tenders as required, _ ]
fthoughyfthe équipments*were not proprietary items, far in excess of the . - . 7.
) "delegatecj ‘financial powers of the Deputy. General Manager/Genaral Manager, - . * " ©.%;
©and, wi{houtnascertammg the specmcf requlrements of. the field units, in C e
vnolatlbnsmterr alia of Rule-6, and Para’ 28 of Annexure to Chapter-8, of "~ ..
ér: xF‘-inahCIa| Rules 1963;: Department of Telecom Circular letters No.51- T S
: ﬂ6/91 MMC/Pt dated '12:1.93 “and No 305:2/95-MMS: dated 8.11.95, letter L
No, BGT/& -9/97-98/13 dated  9.12, 97; fiom-:General {Manager . (Finance), . - = - . o
lMaharaéhtra Telecom Circle, addressed,to 'Shii'B. Prasad, General Manager, Lo
ﬂNasak%*Jelecom District,, and Rule 60" 6f:P&T. Financial.Handbook Volume I, = "
theraby}xdeprlvlng the’ Deparlment Oché.\beneﬁLcﬁ eumpetmve rotes, amu S

U}Mshovgj}rt\g’undue favour to the aforesald 6rwate;party UEARE S v

, nn‘ a*manner unbecommg of a (:ovc,mmeht Sewant thereby contravenmg
4 ‘;Rule3( ) (i), (i) & (iii) of the CCS (Condact Rule3s1964
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Annexure IV

List of Witnesses by whom the Ariicles of Chérge framed against Shri A K.
(Staff N0.8188), Deputy General Manager, Maharashira Telecom
Circle, are proposed to be sustainad.

Duita

c—

(U]

Shri R.S. Natarajan, the tnen Vigilance Officer, Ofo the CGMT,
Maharashtra Telecom Circle. Mumbal,

Shri MN. Kunde, the then Cref Locounts CHicer, Nasik Telecom

District.

ShiiAS

Walia, AGM (Flanning), Fasik T2iecom District.
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. Bharat Sanchar Nigam Limited
(A Govt. of India Enterprise)
Ofﬁce of Principal General Manager —

i
Admmistrattva Tﬂbuna. \

 Kalyan Telecom District ?j‘z
| To, - - RS - 1 MDY -
a Talao, Kalyan. - | ‘
Respected Sir, L s

Kindly find enclosed herewith my representation against Memo
No.8/248/2003-Vig I Dated the 29.8.2003 from Shri. John Mathew, Under Secretary to
the Govt. of India.

My representation may kindly be forwarded through proper channel to Shri. John
Mathew with your appropriate comment.

The receipt of this letter may kindly be acknowledge.

Thanking You,

Encl : My Representation.

Youprs sincerely,
Date : 15* October 2003
Place : Kalyan. \'b/ 2>
(XK. Dutta)
Area Manager (Kalyan)

Kalyan Telecom District.

1
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From : A. K. Dutta
Staff No. 8188 .

‘Deputy General Mahager, »eisti i
Maharashtra Telecom Clrcle -

.To,

HIS EXCELLENCY THE HON’BLE PRESIDENT OF INDIA

- Kind Attention : Sh. John Mathew,

Under Secretary to the Govt. of India
Ministry of Communication & Information Technology,

R.K. Puram, New Delhi.

T 4 - \e;/ ANNEX URE -2 o

1

' -1 MAY

( 'I_‘hrough Proper Channel ) . S—

e .
Higop

Respected Sir,

I respectfully acknowledge the receipt of Memorandﬁﬁ'r

uwahati Bench

Central Administrative Tribunal

No. 8/248/2003-Vig.II dated 29" August 2003.

2. At the outset, I submit that I did not commit any irregularities what so ever to call
up such adverse remark against me. I, therefore deny all the charges. -

3. I, therefore hﬁrﬂbly request tﬁaf the proposal for holding an inquiry may kindly be
~ dropped for which act of kindness, I shall be ever grateful to you.

4. In the event of further proceeding against me, I humbly request that I may kindly

be heard in person.

Date : 15® October 2003.
Place : Kalyan.

Sir, I remain,

Yopss faithfully,

ﬁ/\o 23

(X K. Dutta

N

-
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\“7

From: A K. Dutta
Dy. GM., BSNL, Kalyan.

Maharashtra Circle, A uvTatia

Central Administrative Tribunal

[

To, - 1 MAY -
Shri. N. K. Ghosh, ,
Inquiry Officer, . 5 =rOdE
I . G <
CDI, CVC. New Delhi-23. uwahati Berich
s

Sub : List of additional documents and witnesses.
Case of Shri. A. K. Dutta, Dy.G.M., BSNL, Kalyan.

Ref : Daily Order Sheet dated 30.12.2003.

R/Sir.
As directed by you in the nroceedma held on 30.12.2003. kindly find
enclosed herewith the list of additional documents required to base my defence.
The list contains Description of documents, Relevance to defence documents and
Custodian of documents

Further. I may kindly be allowed any other documents found to be
relevant during the coarse of Regular Hearing.

Kindly acknowledge.

Thanking you,

Encl : As above.(Containing 4 pages)

Youfs faithfully.
Date : 07.01.2004
Place : Kalyan.

Copy to : Shri. A, K. Sahu, P.O.. for kind information and n/a pl.

o5 o
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List of Additional Documents required to base my Defende upon
S1.No. | Description of Relevance to defence ™| Custodian
documents ‘
1. Rule, Instruction or Y Referring to documents listed at
Authority prohibiting S1.No.5 of the Memo of charges at
operating on tenders of | Appendix-III thereof it is noted that
other SSA/Circles operation of tenders of other
2. Rule, Instruction or [ SSA/Circles as also extending the | GMT Nashik
Authority prohibiting period of Tenders beyond what is
period of operation on |} legitimate. Hence the necessities of
tenders beyond what is y this Rule, Instructions or Authority
legitimate. are necessary.
3. Rule, Instruction or As per para-1 of Annexure-II of the
Authority under which | Memo as it is stated that the DGMs
the DGM/GM are and GMs are delegated financial GMT Nashik
delegated financial power for purchase of store on the
powers for purchase of | basis of the quotation limited to
stores on basis of Rs.5000/- which does not appear to
quotation limited to be a fact. These documents are
Rs.5000/-. required to refute the imputation as
included in Annexure-II para-1 of
the Memo.
4. File no.S- ) 1) It appears that the
12/3/Audit/April’ 99 genesis of this case lies
/99-2000 of the office in the Audit para raised
| of GMT Nashik. by the Audit Officer
) P&T and the whole case
| 57 D.0O.No.S-12/Audit/99- arises out of the alleged | GMT
’ A 1 2000/49 LW irregularities noted for Nashik
/," ' address to issuing the Memo of
o GM(Finance), charges. This case of
-7/ | 0/0.CGMT Mumbai by irregularities pointed out
: } the GMT Nashik. ) by the Audit where
[ adequately replied by
’ . the GM from this file.
: 1) While no action was
( reportedly taken against
j Aurangabad, |
Ahmedabad, Nalgonda,
{ Guntur, Latur , Nanded
and Sawantwadi SSA
but only Nashik and
Nanded SSAs are being




Copy of CGMT
Mumbai MH CircJe
letter n0.BGT/3-9/97.
98/13 dt.9/12/97.

Memo no. 20 dated
15/4/99 and TAM no.24
dated 19/4/99 alongwith
the document issued at
GMT Nashik by the
Audit Officer, P&T,

i Nagpur at Nashik

l during Audit Inspection

l

/ Copy of Test Audit

Test Audit Memo no.44
dt 6/10/99 1ssued at

i TDM Nanded with

i reply thereon.

| TAM no.22 dated
| 25/11/99 issued at

’ the Audit Officer,
I‘ (P&T), Nagpur.

| File no.S-

| 14/LP/CP/CP (Part-
11)/00-2000 and fije

| 10.S-14/LP/CP/99-2000

| GMT Aurangabad by /
|
|
|
|

is basically against

constitution and equality
before law amounting to

rank of discrimination.
Details of a]j these are

available in the file and

become a prime
importance to my
defence.

These Memo’s pertain to the

purchase of cable fayit locator etc.

by Nashik, Nanded and

Aurangabad SSAs while Item (6) &

(7) pertains to the Nashik SSA,

Item (8) and (9) pertains to the

TDM Nanded and GMT,
Aurangabad respectively with
similar purchases have been done
by the GMT, Nasik and hence
required to base the defence upon

for showing the comparative

position with respect to the
purchase of Stores,

Relevance for ai] the four
documents is the same since the
Audit Check for the same purpose

at Nashik, Aurangabad and Nanded.
All the Test Audit Memo are done
by the Audit Officer, P&T, Nagpur

reported as Key Documents.

targeted. Such targeting

GM (Fin) -
0/0.CGMT
Mumbaj

ek atfrest|

Central Admin{strative Tribunal
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GMT
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.
|
|

|
| TDM Nanded

|
I

|
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|
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1 GMT i P

| Aurangabad

| These

| documents 78

| & 9 could also ”

| be available ]
with the Audit
Officer, P&T

/ Nagpur.

l
| GMT
! Aurangabad
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T/VIG/CCS/CCA/Rules
/X1/53 dated 29/12/03.

11, File no.NND/Eng- | - do ------ TDM
7/1/P.0./99-2000 Nanded
12. Letter no.F/IA/DAP- The letter was addressed by the
35/01-9/2 dated 21/6/02 GM(Finance) to GM(Nanded) | GM
regarding Submission and GM(Nashik) for (Finance)
of Action Taken Note clarification on Audit para no.6 | 0/0.CGMT
on C&AG Para of 2002. These letter throws MH Circle,
contained in the report sufficient light on the Audit Mumbai
of C&AG of - Para particularly para- 47
India(P&T) for the year regarding the alleged
ended 31.3.2001 [No. 6 irregularity. TR STeToT
9f2002] on Par§-47 on mﬁdminl;ﬁ?ﬂve Tribunal
irregular expenditure on
procurement of Cable f )
route tracer and Cable -1 MY
fault locater. This letter .
is addressed to GM | Wmﬁa
Telecom Nashik and uwahati Bench
Nanded by P ——
GM(Finance) T o
13. | Schedule of financial To show that no financial DET(Admn) |
powers as issued by the powers were violated by me Nashik |
MH Telecom Circle Telecom
vide endorsement
no.BGT/AO-
| 2/RLG/Vol V/4 dated
| 2/1/91 for circulation
under DE(Admn) i
| Nashik no.Y/G/31/90-
| 91/23 dt.28/1/91
14. Disciplinary Guidelines are issued by the AGM (VIG-1) |
proceeding-Initiation Govt. of India, DOT, Vigilance | O/0.CGMT MH
thereof vide F.No.17- Monitoring-II so as to keep in Circle,
4/2003-VM-I1, Govt. of view while investigating the Mumbai-1
India, DOT. Vigilance complaints for Local Purchase
| Monitoring-11 dated made by the field officers like
| 25/11/03 and Aplab Testers etc. having
endorsement by CGMT limited suppliers ’
MH circle vide No.

sopail



{5, | Any other documents to
be found relevant -
during the course of

Inquiry.
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LIST OF WITNESSES FOR DEFENCE | “ 1 MAY 7.
List of witnesses to be examines on my behalf for defence : NIL | ’ W A
_ , uwahati Bench }
I'may not also examine myself as my own witness. : -
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P __‘_M\ By Speed Post
bl afUFCl NO.I23NKG29 / 13m
c tra(Admin!strat\vo U@} Government of India b%
en '

Cdntral Vigilance Commission

Satarkata Bhavan, INA,
New Delhi, dt. 22.1.2004

ORDER SHEET

................

Reference CO’s letters dt.7.1.2004 and 10.1.2004 requesting for additional
documents, assistance of defence assistant and also raising objection about admissibility of a
prosecution document listed at S.No.6 of annexure III of the chargesheet. Additional
documents vide said letter at S.No.3, 4, 5, 6, 7, 12, 13,14,16 and 19 are permitted.
Documents at S.No.8, 9, 10 and 11 relate to other circle/place, namely, Nanded and
Aurangabad. The documents at S.No.1 and 2 also inter-alia relates to prohibiting operating
on tenders of other SSA/Circles. As regards documents 1, 2, 8, 9, 10, 11, CO is directed to
clarify explicitly how these documents are specifically related to his defence. The reasons
giving the relevance of documents at S.No.17 and 18 are not considered appropriate for
requisitioning of these documents for the defence of the CO. PO and CO are directed to take
necessary action for inspection of permitted documents as per order sheet dt. 30.12.04.

10 does not have any objection in accepting the request of the CO regarding defence
assistant

As regards the admissibility of the prosecution documents at S.No.6 of annexure I1I,
the objection of the CO noted. The said document will be taken on record as per extant rules
and guidelines.

—— ey

Copy of the ordersheet sent to the PO and CO for strict compliance.

e

COMMISSIONER FOR DEPARTMENTAL INQUIRIES

-

1. Shri AK Sahu (PO), General Manager (Operations), O/o CGM Telecom. Maharashtra
Telecom Circle, Fountain Telecom Building No.2. g™ Floor, Mahatma Gandhi Road. Fort,
Mumbai-400001.

’\/ Shri AK Dutta, (CO), Dy GM, BSNL Kalyan, Telephone Bhavan, Kala Talao

¥Je

Kalyan (West), Kalyan-421 003, District Thane(Maharashtra).

o

o



- & -~  ANNEXURE -5

(S womales st
opom: Central Administrative Tribunat
Shri A.K.Dutta, .

DGM, BSNL Kalyan, N
Kalyan-421 301 { = 1 MAY swuy
TO: ¥ s
Shri N.K.Ghosh, 7 ,UW?hau Bench

Commissioner for Departmental Inquiries,
C.V.C. New Delhi-110 023 ' -

P e o

SUB: Departmental Inquiry against Shri A.K.Dutta, DGM, BSNL Kalyan
REF: Your order sheet no.123/NKG/29/1312 dated 22-1-2004 with reference
to my letter dated 7-1-2004 and 10-1-2004 requested for additional
documents.
Respected Sir,

As per directed by you in your order sheet dated 22-1-2004 to clarify
explicitly how the documents listed at SLno.1,2,8,9,10,11 as also for 17 & 18 of the
above list are related to my defence. It is hereby clarified as follows.

Itemno.1 & 2 :-

This relates to the listed documents at SI.no.5 of the Memo of charges at
Annexure III, which states at para (i) while pointing out Irregularities in
purchase/contract works.

1) Tender of other SSA's/Circles are being operated, and
11) Extending the period of operations of tenders beyond what is legitimate.

To my knowledge there was no specific Rule/Instructions not prohibiting
operations on other SSA's/Circles being operated or in extending the period of operation
of tenders beyond what was legitimate. This practice was being followed in the whole of
DOT and was perhaps followed in this case also.

Disc. Authority while putting Rule 60 at Sl.no.10 of Annexure III of the
Memo, has NOT put the rules relevant to above item (1) & (i) in the list of documents
though now quoted in item 5 of the listed documents. In the absence of this to effectively
defend against the charge it was requested that the Rules 101 to 105 and Appendix 8 to
the General Financial Rules should also have been put in evidence at least at this stage of
inquiry and hence requested to know the specific Rules/Instructions on the point that
Tenders of other SSA's/Circles and also extending the period of operation of Tender
beyond what is legitimate.

My case is that the Nasik SSA operated on the precedence of purchases
made by the adjoining SSA's/circles for the purchases of the item. Hence it is kindly
requested to allow these documents requested for. '

)
B

.20-
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Item n0.8.9.10 & 11 in the list the additional documents

= 1 MAY 7

g uwahati Bench

S cault

Central Administrative Tribunal
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The relevance for these has already given in the earlier letter. It 1s
reiterated here in now as additional clarification how the relevance thereof is still valid.
Nasik was not only the SSA, which purchased these items. This were also purchased by
the adjoining SSA's and even by the Ahmedabad District in the same manner and method
as Nasik SSA done. Other SSA's like Poona, Kalyan, Kolhapur also made similar
purchases as reflected in reply by the DGM (Plg), O/0.GMT Nasik in reply to the
Director of Audit, Office of the P&T Nagpur letter no.AO23/Audit note/99-00/2 dated
18-5-1999 1s his letter no S-12/3/Audit/April-99/99-2000/40 dated 27-05-1999 also
clarified regarding TAM 20 and 24.

Therein it is also clarified at para 2. TAM/PLG 22 IVRS that the DOT
had instructed Rajasthan Circle in early 1996 to float tender and firm up specifications of
IVRS. The Rajasthan Circle has evaluated and approved the equipment supplied by M/s.
Bay Talktec, Chennai with whom inquiries were also made who had in turn informed that
equipment can be purchased through there Authorized dealers M/s. Compushop,
Mumbai.

Latur SSA made similar purchase also but none from that unit was
proceeded against.

Amongst all the above quoted SSA's units only offers from Nasik ‘and
Nanded were proceeded against.

From the records made available to me, it is amply clear that prior
permission was given by GMT Nasik on concurrence of the CAO and IFA also.

As such the documents requested herewith may kindly be accepted to
defend my case suitably since the documents requested may give me a way to have the
charges dropped by the D.A. or may be able to explain my conduct effectively in a better
position.

Also subsequent to this purchases there appears to be a hue and cry against
discrimination resulting in action against only Nasik and Nanded Officers and the DOT,
Govt. of India, suo moto reopened the cases subsequently to issue clear guide lines vide
their letter no. F no.17-4/2003-VM-II dated 25-11-2003 issued by the Director (VM),
Vigilance Monitoring-II, DOT, New Delhi requested at Sl.no.14 in the list of additional
documents by me and also permitted by you as a possible defence documents.

.3l
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Along with this justification and relevance as clarified, it is kindly
requested to review the request for requested documents at S1.no.17 & 18 on the ground
that the GMT Aurangabad had faced similar Test Audit Memos for the purchases made
by their SSA's in a very similar way for the similar items for similar purpose and perhaps
very effectively pleaded there case for these purchases to get the objection raised by the
Audit waived. Perhaps these details as requested under S1.No.17 & 18 may help me to
get similarly plead the case for the above objection which may be dropped at the inquiry
stage, justifying my purchase like the once they had for Aurangabad.

With this, Sir and with the revised relevance as above it is kindly
requested that these documents requested at Sl.no.1,2,8,9,10,11,17 & 18 may kindly be
admitted.

The inconvenience caused to you is highly regretted please.

Kindly acknowledge.
Thanking you,
p— Yguts sincerely,
Central Admintstrative Tribun \«)
Centrai Administ ibunal A M9
| . .'.—'/
j (A.K.DUTTA)
/ = 1 MAY /..
)
¥ e
Date: 31-01-2004 uwahati Bench
i‘r VT”; : hiiﬂ"

Place: Kalyan
Copy to;

Shri A.K.Sahu, P.O : - for his kind information and further action to supply the above
documents please.



‘:\,’/ e

— & - ANNEXURE - €

NO.123/NKG/29. -1\ S oy
Government of India A
Central Vigilance Commission

- 53‘ ~ By Regd. Post /

Satarkata Bhavan, INA,
New Delhi, dt. 12.3.2004

Subject: Departmental Inquiry against Sh. AK Dutta, the then AGM, Telecom.

ORDER SHEET

Reference CO’s letter dt.31.1.04 with reference to ordersheet dt.22.1.04 and further
request of the CO for additional documents vide CO’s letter dt.25.2.04. In view of the
reasons explained in the CO’s letter dt.31.1.04 and his subsequent letter, PO is directed to
make the documents available to the extent possible (o the CO and take necessary action for

inspection.

Copy of ordersheet sent to PO and CO.

-
(N. Gh{sh)

Commissioner for Departmental Inquiries
Phonc: 2465 1086

1. Shri AK Sahu (PO), General Manager (Operations), O/o CGM Telecom,
Maharashira Telecom Circle, Fountain Telecom Building No.2, Fort, Mumbai-400001.

v Shri AK Dutta, Dy. GM, BSNL Devi Bhavan. Near Dr. Acharya Hospital, Kalyan.-
421 501 (Maharashtra).

erowity

‘Cerﬁra|'Mministth Tribunal
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- ANNEXURE —7

1 (’gl”‘

A)
= F.No.123/NKG/29
Government of India
Central Vigilance Commission

Satarkata Bhawan, INA,
New Delhi-110023
INQUIRY REPORT
Name of the CO : AK.DUTTA, DGM, Maharashtra Telecom Circle.
Organisation . DEPARTMENT OF TELECOMMUNICATIONS RRIC)
Reference . CVC’s OM No.003/P&T/142 dt.5.6.2003

ST YT e

Central Administrative Tis

= 1 MAY vy

uwahati Bengh

I Introduction

I was appointed as Inquiring Authority vide Ministry of Communications &
Information Technology, Depértment of Telecommunications order No.8/248/2003-
Vig.II(i) dated 5.12.2003 to inquire into the charges framed against Shri AK Dutta, area
Manager, O/o Principal Gneral Manager, Kalyan Telecom District, (hereinafter called as
CO), Sh. AK Sahu, GM(Operations), DOT. was appointed as Presenting Officer(PO) to
present the case in support of the charges. Sh. P.G. Deshkar acted as Defence Assistant
on behalf of the CO. The Prelfminary Hearing in this case was held on 30.12.2003 at
New Delhi. ~ After the completion of formalities of inspection of documents and other
connected matters as recorded in the Daily Order Sheets. the Regular Hearing in this case
was fixed and held on 6™ 7™ and 8" of May. 2004 at the Office of GMT. Raigad.
Santacruz(W), Mumbai. The PO placed on record 10 prosecution documents. which
were marked as S-1 to S-10. There were three management witnesses i.e. SW-1 to SW-3.
The CO produced 15 additional documents. whic-h were also taken on record and marked
as D-1 to D-15. After taking on record prosecution and defence documents, prosecution
case was taken up. Prosecution witnesses were examined-in-chief by PO and cross
examined by CO/DA. After closure of prosecution case CO filed statement of defence
denying the charges. After that defence case was taken up. There were two defence
witnesses (DW-1 and DW-2) who were examined-in-chief by the CO/DA and cross
examined by PO. As the CO did not offer himself as defence witness, the 10 generally

i | o)
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examined him on the circumstances appearing against him during the Inquiry. PO’s
written brief was reéeived on 26.5.2004 whereas defence written brief was received on

23.6.04. These are duly taken on record. Other detéils are in Daily Order Sheets.

IL Article of Charge

That the said Sh. A.K. Dutta, while functioning as Deputy General
Manager(Planning) Office of the General Manager, Nasik Telecom District, during the
period from July, 1997 to February, 1998, in connivance with Sh. B. Prasad(Planning),
Sh. NG Kamalapurkar, Assistant General Manager(Planning), Sh. MD Gosavi, Chief
Accounts Officer, and Sh. AK Pathak, Sub-Divisional Engineer(Planning) all of Nasik
Telecom District, approved the procurement of non-stocked items viz. cable route tracers,
Pulse Reflectometers, Battery Voltage Monitoring Systems, and Digital Earth Resistance
Testers from M/s Hi-Tech Telecom Systems, Hyderabad. for a total of Rs.4,63,032 on the
basis of quotations, without inviting tenders as required. though the equipments were not
proprietary items, far in excess of the delegated financial powers of the Deputy General
Manager/General manager, and without ascertaining the specific requirements of the field
units; in violation inter alia of Rule-6, and Para 28 of Annexure to Chapter-8 of General
Financial Rules, 1963, Department of Telecom Circular letters No.51-6/91-MMC/Pt.
Dt.12.1.93 and No0.305-2/95-MMS dt.8.11.95, letter No.BGT/3-9/97-98/13 dt.9.12.97
from General Manager(Finance), Maharashtra Telecom Circle, addressed to Sh. B.
Prasad, General Manager, Nasik Telecom District. and Rule-60 of P&T Financial
Handbook Volume-1; thereby depriving the Department of the benefit of competitive
rates and showing undue favour to the aforesaid private party.

Thus by his above acts, the said Sh. AK Dutta committed grave misconduct.
failed to maintain absolute integrity and devotion to duty. and acted in a manner
unbecoming of a Government Servant, thereby contravening Rule 3 (1) (i), (i) & (iii) of
the CCS (Conduct Rules, 1964). }

III.  Statement of Imputation
Statement of Imputation in support of the Article of Charge is annexed to this

Report.

Central Administretive Tribunal @
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IV. Prosecution Case ' = 1 MAY .

Various arguments and contentions of PO, in support of the Articl of Charge, 5

are mentioned as below: uwahati Bench

As per the guidelines prevalent at the time of purchase of the testers, the purchase
of items costing beyond Rs.50,000 were to be made on the basis of open tender (Para 28
of Annex to Chapter 8 of GFR i.e. Exhibit S-9). This guideline was fully violated as the
three testers whose prices were Rs.1, 40,610 per testers were purchased from a single
supplier without inviting open tender resulting in irregular expenditure of Rs.4, 63,032/-.
The rates were fixed on the basis of orders placed by other SSA/Circle. This was in
violation of existing guidelines (S1.No.iii of Exhibit S-7 and S.No.4 of Exhibit S-8). This
procedure was further reiterated vide Exhibit S-5.

The testers purchased by the Charged Officer were not propriety items and were
not covered by any DGS&D rate contracts or any tender finalized by CGMT MH Circle
Mumbai. Purchases were made on the basis of quotations from M/s Hitech, Hyderabad.
but there is no evidence to call any quotation or tender in the files Exhibits S-2 and S-3.
As can be seen from Exhibits S-2 and S-3, the supplier M/s Hitech approached the
Charged Officer with purchase order of other units. Subsequently, field trials were
arranged and purchases were made on the rates quoted by M/s Hitech without verifying

reasonableness of the rates. Statement of SW-1 also confirms these facts.

The procurements were approved by the Charged Officer in spite of the objections
raised by the then Chief Accounts Officer for calling open tender. (Corr. Sheet No.14 of
Ex.S-3). Objections raised by the IFA were not fully cleared (as per SW-1) and
procurement was approved by the CO in spite of the fact that the CO was not competent
to approve the purchases. The approving authority was SSA Head i.e. GMT (as per SW-
2 and SW-3)

It is therefore observed that though CO was not delegated with any financial
powers as per schedule of financial powers (Ex.D-9). Schedule of Financial powers

/
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clearly indicates that DGM (Plg.) was not delegated any power for procuiqnifimStutive Tribunal
stocked items. This power was delegated to GMT/Area Directpr/TDM who are
independent in charge of SSA/Area. As DGM (Plg.) the CO was functjoning undef Mt e

Nasik, hence he was subordinate officer and not SSA head.
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uwahati Bench

The requirements projected by the field units were primarily based on the results
of field trials and do not mention anything about high fault rates or number of
accumulated faults (Corr. 13 and 14 of Ex.S-3 and Corr.19 to S-22 to Ex.S-2). This
clearly indicates that there was no urgency or genuine requirement and the requirements
were projected simply because the supplier had approached the CO. The questions
regarding urgency of testers were not answered satisfactorily by defence witnesses. The
defence witness DW-1 mentioned that these testers are required for smooth maintenance
of network which is a regular phenomena. It is therefore observed that the procurements

were made by creating artificial urgency on the plea of rainy season.

The defence witnesses could not establish the nature of urgency and explain the
reasons for violating the departmental procedures during procurement of the testers.
Both the defence witnesses DW-1 and DW-2 have accepted that requirements were
submitted after successful completion of field trial by M/s Hitech which resulted in

irregular purchases.

Considering the above facts, it is established that the CO had approved purchases
in violation of delegated financial powers and had failed in observing necessary
tormalities. The charges as per the charge sheet are therefore fully sustained.

V. Defence Case

Various arguments/contentions of the defence are given as under:

Defence has stated that the prosecution has ignored and did not put in evidence.
the System of Accounts and Responsibility of a Divisional Officer. According to this
the Accounts Officer is the head of the office for purposes for financial rules. Citing
Rules 11,15. 16, 17, 21 and 23 the defence has made the case that CAO or IFA to GM

Nasik was primarily responsible for the acts of omission and commission in this case.
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Ex.S-7 and Ex.S-9 are all attributed to CAO who was head of the SSA for financial
rules. Defence has further argued that such purchases were made by the other SSAs
on the basis of tender floated by Ahmedabad Telecom district.

The said purchase attributed to be made by the CO was on the basis of
Management Meeting held on 10.7.97, chaired by the then GM in which various field
units (DEs) pressed for purchase of the instruments due to higher utility and urgency.
In fact, no purchase of Testers made by the CO. It was purchased by AGM (Plg.)
under his signatures/authority on the purchase order placed in the name of GM,
Nasik. Since these testers were newly introduced, there were no DGS&D rate besides
tender rates not at all called by CGM MH Circle, Mumbai. Defence has further
argued that M/s Hi-Tech rates from which testers were purchased were lowest. M/s
Hi-Tech had earlier supplied such type of instruments to Nanded and Latur. With the
onset of monsoon in July/Aug. all knew necessity, desirability and utility as also the
urgency for procurement. The case was fully discussed in the management meeting
on 10.7.97. There were precedents when DE (CC) purchased the similar items to the
tune of Rs.1.33 lakhs after obtaining the financial concurrence from earlier CAO.
Party did not approach the CO. Quotations were addressed to the GM. Nasik.
Purchase order was placed on behalf of GM by AGM(Plg.). In fact, the proposal
attributed to the CO was cleared by the succeeding CAO of the SW;I.

Prosecution has not put anything in evidence to show that the CO as DGM(Plg) or
otherwise was not competent to approve the purchase. CO’s financial power for
purchase was concurrent with the GM up to 2 lakhs on each occasion. The onus of
proving urgency not only lies with defence but disproving the same also lies with
prosecution. CO was having the financial power as delegated in the Circular at D-9
and as accepted by the CAO for day-to-day administration. However, during passing
the bills on 4.9.97, the GM called for the explanation of CAO. The CAO’s
explanation says that, “Necessary instructions issued to all concerned. This is the
case prior to the issue of Revised Delegation of Powers.” (Note sheet N/3 in Ex.S-2)
and (Note sheet N/2 in Ex. S%gs clearly shows that there existed a power more
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than 1 lakh for DGM to pass the bill. The powers were revised on up gradation of
Division downgrading DGM’s powers to 1 lakh. Since the party introduced himself,
there was no need for any quotation to be called for as argued by the PO. The rate
for Aplab Tester was Rs.1.33 lakh while the same type. same technology and same
utility from M/s Hi-Tech their price was Rs.84,000 per piece. Thereby actually a
saving was recorded for Rs.49,000 much cheaper than what others have purchased as

mentioned at Ex.S-1 and S-4.

Itisa fact that the procurement was approved by the CO for its technical
feasibility and usefulness. Any proposal to mature three approvals are required as per
Rule 147 of P&T Manual Vol.X : 1)Technical, 2)Financial, 3)Administrative.
Technical approval was given by the CO while the financial approval was given by
the CAO. As regards the administrative approval such an approval was already
accorded by the GM in the Management meeting on 10.7.97. CO being an
administrative officer of JAG rank had full authority on behalf of the GM as an
attached officer looking after the charge of DGM(Plg.). In this regard DG P&T letter
No43/17/57-PE/CI dt.4.1.58 states that powers to lower other to decide the cases and
convey sanction/orders of the Head of the Circle/Director of Telecom has been

entirely left to the discretion of the Head of the Circle/Director of Telecom.

Procurement was technically approved by the CO in a normal official routine,
after the financial concurrence/approval given by the CAO/IFA without pressing
further for tendering process in view of my logical reply submitted on his suggestion

of the remark.

Again, if no powers are delegated to the CO as a DGM, it was up to the CAO fo
raise objection on that serious infirmity and report the matter to the Circle Finance
under Rules 20, 21 And 23 quoted earlier to regﬁlarize or to modify the schedule to
categorically state whether the DGM of Nasik SSA had any financial power or not
and it was also not upto the investigating officer to say that the schedule under D-9

was not vesting any financial power with the DGM. There is definitely a merit and
4




- =G — éo — | /{\
truth in the two notes exchanged between CAO and GM Nasik querying to the CAO
to explain on 4.9.97 when the bill already passed by SDE and DE to which the CAO
replied. “Necessary instruétion issued to all concerned. This is the case prior to issue
of revised delegation of power w.e.f. 1.9.97. No purchase was made when on
upgradation of the districts the financial limit of DGM was downgraded to Rs.1 lakh

on each occasion.

CO was functioning under GMT Nasik and he was subordinate officer and not
SSA Head. It does not automatically mean that DGM(Plg.) or for that purpose any
DGM of Nasik SSA, the financial powers were not delegated.

The PO has not shown any documentary or oral evidence to show that DGM has
not financial power and did not show what the ﬁnancigli power of DGM was passing
of an estimate to an extent of Rs.1.33 lakh for purchase of such instrument by Sh.
Padegaonkar, then DGM during 1997-98 and getting it approved financially by the
CAO clearly shows that the DGM was delegated some financial power at least to
sanction some estimate for amount at least Rs.1.33 lakh excluding 4% S.T. thereon.

This power could be about 2 lakhs only.

The schedule of financial power D-9 shows that the Area Director and TDM
having the power of approving detailed estimate upto 3 crores in each case. It was
under these powers that Sh. Padegaonkar, then DGM Nasik having charge of
DGM(Plg.) Nasik had approved the estimate to an extent of 1.33 lakhs + 4% S.T.

The urgency of required instruments by field units were projected in the
Management Meeting of 10.7.97 where the possession of the such instruments by
DE( CC) Nasik was projected for its utility, usefulness urgency for other units also.
This was agreed to by the GM for similar purchases on similar grounds and similar
proprietors. .He also directed the DEs to submit their requirement to the AGM(PIg.)
or to him. Accordingly, the requirement of the respective DEs havé been placed and

the requisition was sent to GM and other to AGM(Plg.) O/o GMT, Nasik.
o




It is a matter of record on S-2 and S-3 on page 22 and 13 respectively. It wason
these requirements the proposals were considered upon by obtaining prior approval
by the CAO and the Purchase Orders have been placed by the AGM(Plg.), O/o GMT
Nasik on behalf of GM within delegated financial power of GM. The powers of
DGM were not utilized by AGM (Plg.) O/o GMT, Nasik.

The urgency was accepted by the GM in the Management Meeting on  10.7.97
and asked the field DEs to place their requirements though this was not mentioned in
the meeting records. The GMT had asked the AGM(Plg.) to further process the case
for the procurement of these equipments immediately postponing the tendering
process. This is amply reflected in the 6" para of D-2 letter No.S-12/Audit/99-
2000/49 dt.1.10.99 quoting, “The tender formalities were postponed for the above

reasons only.” The PO has failed to prove that there was no urgency.

The requirements were not projected simply because the supplier approached the
CO as contended by the. PO. The PO has not put forth any evidence to prove that CO
was approached by anybody. However, it is on record that the quotations were issued
in the name of GM, Nasik and were put in file. The quotations were received on
22.7.97 and the requirement along with demonstration report were received on
31.7.97 and the proposal was mooted on 1.8.97 and purchase order was placed by the
AGM(Plg.) O/o GMT, Nasik on 5.8.97 in the name of GMT, Nasik within the GM’s

financial power.

It has to be primarily understood that CO’s first duty wasto maintain cables
where the faults incident had alarmingly increased due to cable faults in the monsoon
season. Dry paper core cables having been punctured in the Dry season during the
road expansion and digging work by other public utility concern like Municipal
Corporation, PWD etc. the faults occurred only after the monsoon had set. CO’s
work as a GM (Plg.) was only secondary yet on attending office late in the evening he

cleared the file on 5,8.97 itself on the basis of proposal, requirements, urgency, the
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CAO’s note, AGM(PIlg.) explanation and CAO’s clearance allowing financial
sanction/approval for purchase on the basis of quotation available and the copy of the
purchase order placed by other SSA earlier to this case without advising tendering
process. This chain of events shows that the procurement was more urgent to cut
down duration of faults by quick and correct location and tracing the faulty cables
fast.

It was noticed that the cost of saving revenue loss due to quick and early
restoration of cable faults in the monsoon season was much more than the cost of the
newly sophisticated cable fault testers by utilizing it. The whole case cropped up due
to audit objection for several SSA’s including Nasik. Others except Nasik perhaps
satisfied the audit Para against them or if any Para was contemplated subsequently
explanation caused dropping of audit para. With the type of non-vigilant Vigilance
Officer and their lack of knowledge for fair investigation has also not understanding
the duties and responsibilities of the CAO. the report went against the Nasik SSA.
Surprisingly also the Vigilance Officer admitted in QA-15 that he has not verified the
Schedule of Financial Power as prevalent those days and whether at all the DGM had
any financial powers. These factors did not reflect perhaps in his report and hence
only the officers of Nasik SSA have charge sheeted of which unfortunately CO was
one. Only singling out Nasik SSA was ranked discriminatory and against equality

before rules

The PO has not pointed any rule to show that bars use of tender of other
SSA/Circles for being operated upon and secondly this point was for the
consideration and operation of the CAO who incidentally happens to be the head of

the units for financial rules.

According to the Vigilance Officer SW-2. the DGM attached to the district has
no financial power. If this were true how was it that the DGM were incurring
expenditure without authority and CAO/IFA allowing such gross irregularities and
not brining to the notice of second head and Telecom Circle, Headquarter. But in

view of two noting between the CAO and GM at NS-3 in S-2 and at NS-2 in S-3
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clears that the DGM had powers upto Rs.2 lakhs as per the schedule of the power
then existing before 1/9/97 when up gradation of districts, the power of DGM
degraded to Rs.1 lakh only. Thus, the contention of the investigating officer was

‘wrong and misleading and hence arguments of the PO on this point could misguide

the 1O. The DGM did have powers over Rs.1 lakhs before 1.9.97.

The latest circular (D-18) issued by the Director (VM), VIG Monitoring-II
Department of Telecom, Govt. of India, F.No. /17/4/2003-VM-II dgt.25.11.2003 in
Para 22 for local purchases had specifically mentioned that the local purchase of
Aplab Testers etc. made by the field officers which are having very limited suppliers
and the department is also aware of the cost in such type of purchases if there is no
malafide intention behind the purchases the disciplinary action should not be started.
However, the concerned officers should be warned to follow the prescribed method of
purchases. This circular is prospective and not retrospective otherwise this case could
not have come. However, the IO may kindly take note of exonerate CO on the basis

of above circular.

Since some 30 units all over India resorted to such purchases and they could not
be much wrong in view of respective CAQ’s authorizing purchases without calling
for tenders and byepassing rules on the subject. All 30 CAOs and equal number of
office could not go wrong. Here the circular does not lay stress that the prescribed

process is a must and should not be condoned at all. This gives a safety valve.

The PO did not produce any evidence for CO’s connivance with his superior and

the subordinates as mentioned in the charge sheet.

It was also wrong to say that the specific requirements of the field units were not
ascertained before resorting to local purchase. These requirements are part of the
record, namely, sheet No.22 (Ex.S-2), sheet No.21 (Ex.S-2) and page No.30 (Ex.S-3).
Besides, the DOT circular 51-6/91-MM:C/Pt. Dt.12.1.93 at S-7 is not applicable in

this case for the CO since the commitment register and periodical information for

/
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material are maintained by the CAO or AO before the commitment are honored and
amount are paid. Since the amounts are paid before the end of financial year in
March 1998 this can be safely presumed that funds for this payment were alread'y

allotted and available.

The DOT circular letter No.305-2/95-MMS dt.8.11.95 at Ex.S-8 were addressed
to all CGMTs and it appears that these circulars are not circulated below the level of
CGM and GM. Had they been circulated it should be for the CAO or the AO to abide
by it and see that.these subordinates units including the GM adhered to it and
implement. Here the CAO would have advised the GM suitably. The circular
No.BGT/3-9/97-98/13 dt.9.12.97 though clear but it was issued after the purchase
were over. Since, the purchases were already made as concurred by the CAO/IFA,
the question of observing_ the instruction contained in DOT circular No.305-2/95-
MMS dt.8.11.95 does not arise. ~No purchases were approved after 9.12.97.
Therefore, Rule 60 of P&T Financial Handbook Vol.I was not violated at all either by
me or by the GM.

Moreover. vide Ex.D-2 it can be seen that GMT. Nasik had written to
GM(Finance) MH Telecom Circle, Mumbai saying.. "Moreover,v no favoritism was

shown to any particular agency.”

Defence concluded their brief by saying that article of charge is not proved on the

basis of precedence and practice followed in Maharashtra Telecom Circle.

VI. Analysis of Evidence
[t has been alleged that Sh. AK' Dutta, Dy. General Manager, Telecom.

Mabharashtra Telecom Circle, while functioning as Deputy General Manager (Planning).

O/o the GM, Nasik Telecom District. Nasik during the period from July 1997 to
“February 1998 in connivance with Sh. B. Prasad. GM. Sh. NG Kamlapurkar,

AGM(Planning) and others all of Nasik Telecom District approved the procurement of

non-stocked items namely, Cable Route Tracers, Cable Fault Locators, Pulse
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Reflectometers, etc. from M/s Hi-Tech Telecom Systems, Hyderabad for a total of Rs.
4,63,032/- on the basis of quotations without resorting to proper tender procedure though
the equipments were not proprietary items. The CO is also alleged to have exceeded his
delegated financial powers in the said purchases. The specific requirements from the field
units were also not ascertained in violation of existing rules/regulations for such cases.
All such irregularities resulted in depriving the department for the benefit of competitive
rates and showing undue favour to the aforesaid private party. Thus by his above acts,
the said Sh. AK Dutta committed grave misconduct, failed to maintain absolute integrity
and devotion to duty, and acted in a manner unbecoming of a Government Servant,

thereby contravening Rule 3 (1) (i),(ii) & (iii) of the CCS(Conduct Rules, 1964).

The prosecution has argued that according to the prevalent guidelines/instructions
issued vide various department of Telecom Circulars/letters at the time of purchases of
the said items costing beyond Rs. 50,000/- were to be made on the basis of open tender.
The said guidelines were violated as the cost of the items purchased was Rs.4,63,032.
These items were purchased from a single supplier without inviting open tender on the
basis of the rate on which other SSAs/Circles placed orders. The Prosecution has referred
exhibits S-5, S-7, S-8 and S-9 to substantiate their arguments. Prosecution has further
argued that items were not proprietary items. Nor it was covered by DGS&D rate
contract or any tender finalized by CGMT MH Circle, Mumbai. There is no record that
would suggest that quotations or tenders were called. In fact, through exhibit S2 and S3.
it is obvious that supplier M/s Hi-Tech approached the CO with purchase orders of the
other units. Subsequently, field trials were arranged and purchases were made on the
rates quoted by M/s Hi-Tech without verifying the reasonableness of the rates. SW-1 has

confirmed to this effect.

The procurements were made by the Charged Officer in spite of the objection
raised by the then Chief Accounts Officer for calling tender. SW-1 has confirmed this in
his deposition. The Chief Accounts Officer also made suggestion for calling open tender
that was ignored (Ex.S-3). Procurement was approved by the charged officer despite the

fact that he was not competent to approve the purchases.  In such cases, approving
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authority was SSA Head. viz. GMT. This has been deposed by SW-2 and SW-3 also.
The CO i.e. DGM (Plg.) was not delegated with financial powers for procurement of non-
stocked items. Apart from this, there was no urgency for procurement and requirements
projected by the field units were primarily based on field trials and do not mention
anything about high fault rates or number of accumulated faults (Ex.S-2 and S-3) . There
was no genuine requirement. DW-1 and DW-2 have not satisfactorily answered about
the urgency of such purchases. Defence witness DW-1 mentioned that these items are
required for smooth maintenance of network which was a regular phenomena. Therefore,
the procurements were made by creating artificial urgency on the plea of rainy season.
Both the defence witnesses DW-1 and DW-2 have accepted that requirements were
submitted after successful completion of field trials by M/s Hi-Tech which resulted in
irregular purchases. Prosecution has concluded by stating that the CO had approved the
purchases in violation of delegated financial powers and had failed in observing

necessary formalities and, therefore, charges as per charge sheet are fully sustained.

Defence on the other hand has stated that the purchase of testers inter-alia were
discussed in detail in monthly management meeting dt.10.7.97 and lobking to precedence
a tentative decision was taken to going for purchase of such instruments. However, this
was not minuted The urgency and requirements inter alia were also discussed and it was
decided that each unit should give their requirements to Planning Section (DW-2).
Accordingly. the cases were dealt in Planning Unit.

Defence has defended the case mainly on the ground of urgency and the also that
the procurement were made by the other SSAs/Circle. CO had not connived with his
superior nor he made purchases far in excess of his delegated financial powers. Defence
further argued that all the other SSAs were not targeted for irregularities by the
Department whereas the Nasik Telecom District was targeted by the Department for
serving charge sheets on the concerned officers which is rank discrimination.

The points of determination in the present case are :-

a) Whether the purchases were as per the requirement and within the financial

powers of the Dy. General Manager. namely. the CO.
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| b) Items purchased were proprietary and as such due procedures were followed
in the said purchases.

| ¢) Whether there was urgency as stated by the defence due to rainy season.

The defence has accepted that the CO had approved purchases made of
certain items vide Ex. S2 and S3. However, it was a technical approval not the
administrative approval. The GMT Nasik in management meeting dt.10.7.97
gave administrative approval. Defence has also stated that it is clear from the
Purchase Order placed by the AGM (Plg.) which clearly states that the purchase is
with the authority of GM. On going through the Ex.S-2 and S-3, it is clear that
the CO had returned the file to AGM (Plg.) after signing. He should have put up
the file himself to GM for approval rather than returning the file to AGM (Plg.).
Even if he had returned the file to AGM (Plg.) he should have given specific
instructions to him to put up the file again for administrative approval to GMT.
Therefore, the contention of defence in this regard cannot be accepted. He had
himself approved. SW2 and SW3 have also deposed that the said cases dealt in
Exhibits S2 and S3 were approved by the CO not the GMT, Nasik. Now the
question is whether he was competent to accord such approval or not. This would
be examined in due course. It is also on record that the then GM had questioned

the passing of bills for some purchases.

On going through thé Ex. D1 that also contained Minutes of the management
meeting dt. 10.07.97 which inter alia mentions “case of purchase of Aplab Cable
Route Locator and MRCP~LOW Insulation Tester” should be processed. Nothing
has been mentioned in this regarding urgency due to rainy season. DW-2
however deposed that there was urgency due to widening of road and damage of
the cable due to drainage in city area. DW-1 has also mentioned that there was
urgency. The prosecution has stated that there was no urgency or genuine
requirements and the requirements were projected simply because the supplier

had approached the CO. Procurements were made by creating artificial urgency

— —

on the plea of rainy season.|{The testers were received in October and November

Central Administrative Tribunal

= 1 MAY 7i)8 /
-

uwahati Bench ]
——




Therefore, the reason given by the CO that purchases were made in the urgency i'

for rainy seasons is not tenable.

SW-2 has deposed that purchases were made after the rainy season in Nasik
that is why the urgency of the purchases during the rainy season does not hold
good. He has further deposed after seeing Ex.S-2 that in the said proposal there is
no urgency to purchase the instruments on quotation basis. Even if there was
urgency the procurement could have been followed by calling limited tender
instead of open tender. SW-3 has also stated that vide Ex.S-2 urgency has not
been mentioned in the proposal. The above discussions shows that there was no
urgency in the purchase as mentioned by the defence on account of ensuing

monsoon. Therefore, to dispense with usual procedure required to be followed

in such purchases in the name of urgencv as contended by the defence cannot be

accepted.

According to prosecution. para 28 to Annx. to chapter 8 of GFR and also
Ex S5; in case of the purchases of the items of estimated value to the tune of Rs.
50,000/- and above; open tender system should have been resorted to. This has
been deposed by SW-2. SW-2 has also deposed that the procurement was in
violation of the DOT guidelines as per Ex.S-8. In the instant purchases approved
by the CO (SW-2 and SW-3), the value is more than this limit. The prosecution
has also stated that items were not the proprietary item. Defence has not rebutted
this fact. Therefore, it has also become quite obvious that the items were not
proprietary and there were more than one firm who could have supplied the
purchased materials. In fact, Defence has admitted that later few more firms also

became suppliers of these instruments.

As regards specific requirements not received from the field units for such
items vide Ex.S-2 and S-3 would reveal that requests along with report of the field

trials were sent together after demonstration by the units. This has been deposed

/
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by the defence witness also. Defence has argued that after discussion in the
management meeting, it was not necessary to send the requests in advance or
justification of such purchases. DW-2 has also deposed that after management
meeting, requirements were sent to Planning Section by field units. However,
DW-1 has deposed he submitted his requirements/requisition to GM, Nasik along
with other papers. From this, it is clear that requirements were decided in the
management meeting not earlier by the field units. Be as the case may be, it is
clear that proper procedure were not followed in the said purchases. Defence has
admitted that meanwhile four five more firms started supplying the items and they
saved about Rs.49,000 of the govt. expenditure by placing the orders to the firm,
named M/s Hi-Tech. It means that there was possibility of further reduction in
the rate if some other firm would have been selected. By floating open tender
perhaps the department could have got more competitive rates. There is merit in
the deposition of SW-2 in this regard that if not open tender limited tender could
have been resorted to. |

' Defence has cited a particular case of Rs.1.33 lakhs in which financial
concurrence was given without resorting to open tender in case of other DGM Sh.

. Padegaonkar. However, as per the deposition of SW-1 in this case the approval
was proper as the purchase was to be made within contract period and there was
provision in the budget for the purchase of the instruments. The contention of
defence that since other SSA/Circle also purchased such items, they in Nasik were
justified in their actions is not tenable in the light of various
circulars/letters/guidelines prohibiting the SSAs/Circles for such purchases.

There is one important question of delegated financial powers of the CO.

The defence has stated that the purchases made v;'ere within the delegated
financial power of the CO. In his written brief also, the CO has stated that DGM
was within the power to made purchases up to two lacs. Defence has stated that
CO had power concurrent with GM which was not used routinely. That is why
the purchase order in the name of GMT, Nasik was given. Defence has also
stated that the notings between CAO and GMT, Nasik regarding passing of bills

also indicate that DGM namely the CO had such financial power However.
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prosecution has stated that CO had no financial power as he was not the
independent SSA Head or Area Director. This has been confirmed by the
prosecution witness SW-2 also. This can be argued both ways. Defence

contention that if DGM had no ﬁnanciarpower why_the CAO Aallbwed de{y to da;'

expenditufes—aftér the approval of the DGM/CO has soms weight. However,
et e

defence has produced a document D-9 which clearly indicates that ﬁnanci~al‘ |

L. R
powers rest with CGM, GM, Area Manager/T DM, SDE etc. _not to those DGMs.

who are ﬁéiﬁiﬁﬂl.dvependent SSA head. As regards the contention of the defence
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regarding internal arrangement of delegation of financial powers to DGM given

by SSA head i.e. GMT, Nasik nothing has come on record Wcaﬁon
of CAO to GM during passing of bills. Even if DGM had such financial powers,

o PR

the power was, ot utilized in prudent manner that has come quite clearly through
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the evidences on record. All concerned did not follow the exiting guidelines/rules

including the CO.

,,,;32 (.\, -~ On the evidences on records it would reveal that there was no such

compelling reasons that warranted deviation from the regular

A -Nrules/guidelines/procedures in the present case. However, prosecution has not
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‘deliberated during the course of inquiry or in their brief regarding connivance

aspect of the case. However, on the basis of the notings of the CAO and GM
regarding passing of the bills, it appears improbable that the CO had connived
with the GMT, Nasik.

On facts and circumstances of the case and also based on evidences

/ . adduced before me, I held the charge against the CO as partly proved.
l b
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VIL.  Findings

Article of Charge:  Partly Proved. \ﬂ\/
Dated: 30.6.2004 (NK GHQSH)
e (\ Commissioner for Departmental Inquiry
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From:
AK.DUTTA,
D.G.M. B.S.N.L,

Kalyan, MH Telecom Circle,

KALYAN-421 301. Gontral Administrative Tribunal
TO: - 1 MAY 7uud

His Excellency, . : A ol
The President, : uwahati Bench

Union of India.
Kind attention: Shri Mohinder Singh, Director (VA)

SUB: Representation against the Inquiry Report,
case of Shri A.K.DUTTA, DGM, MH Circle.
REF: Your office Memora'ndum no. 8/248:2003-VIG dated 25/8/2004

Your Excellency,

In acknowledging herewith the receipt on your memorandum gquoted
above alongwith the copy of the inquiry report and CVC advice, it is represented as
follows:

This representation consists of four Parts on the different deals of the case.
Part-1:

Attention of the Disc.Authority (DA) is invited to the DIRECTIVE 1ssued
by the CVC in their memo no. 99/VGL/66 dated 289 2000 (para-5), the provision of this
para is NOT complied with.

At the outset, I may submit that I did not commit any irregularities
whatsoever to call upon disciplinary action against me. The Circular-F.No./17-4/2003-
VM-II dated 25/11/2003 from Director (VM), DOT, New Delhi(D-10) clearly absolves
me from the charges framed against me (copy enclosed). However as directed by you, |

may deal with the Inquiry Report as follows:
7

9@@’”



L A qIateh v 0Ty
\* o /:F 5~ CentralAdminIstrativo'imyal'
e / ‘
- 1 MAY ZUUQO\
b
y\ﬂ‘(

51D DI

uwahati Bench

“ The DA may after examination of the inquiry report communicate its tentative

* views to the commission. The commission would therefore communicate its advice.

THIS alongwith the disciplinary authority’s VIEWS may be made available to the
concerning employee”.
This is given a GO BYE by the DA in as much as the VIEWS as

communicated to the commission in getting its advice (Z"d stage) is systematically

suppressed, and not enclosed alogwith papers sent to base my representation upon.

This has resulted in denial of natural justice and an opportunity to me to
effectively represent my views. This denial itself will be Potent enough to set aside the
action to follow as of grave prejudice. In FACT this DIRECTIVE of the CVC is
followed in breach than its observance/compliance, which is mandatory on the DA, as
CVC, is NOW a Statutory body.

Part-II:

The inquiry report F NO.123/NKG/29 dated 5/7/04 as submitted by the
Inquiry Officer Shri N.K.Ghosh, CDI is also faulted on the ground that it is a
DOCTORED one in as much as the /O held a REFERNCE LEVEL in it.

REFERENCE- CVC’'S OM (actually it should be ID) No 003/P&T/142 dated 5.6.2003.
This is a blatant denial of a FAIR Enquiry as the contents of OM where only REFERRED
TO and the mind of the /O was obsessed and clouded by the advice given by the CVC
(1% stage advice). This OM apparently could not have been furnished to the I/O by the
CVC. BUT in forwarding the papers to the [/O on his appointment on 5/12/2003 under
Sub Rule-6 of Rule-14 of the CCS(CCA) Rules 1965 MUST have forwarded the CVC
advice (OM) to I/O in blatant disregard to Rules by the Disc-Authority himself to
Prejudice the MIND and cloud /O's judgment in the case. The I/O here starts with
BIASED mind even before he starts the oral hearing and quoting the same as

REFERENCE. The OM itself is the basis of the inquiry. This BIAS and PREJUDICE

strikes at the very ROOT of FAIR Inquiry and natural justice.
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OM was not _a part of the case of DA and I/O was BARRED from considering.

Extraneous papers/documents to get referring to Judgement got clouded by the OM of the
CVC, which was 1/0’s Pay Master and higher officer of the CDI as he was designated.

/O was a part of CVC itself and he got himself bound by (referring to) OM of his higher
ups. To that extent, the /O was very Honest and he did NOT hide as he was referring to
the (OM of CVC). The DA blundered in providing the /O with extraneous

matter/documents for I/O’s consideration albeit un-authorizedly and the /O fell an easy

pray to the Tactic’s of the DA which denied a fair Enquiry. Having got the OM (as

supplied to him) he himself should have been honest enough not to take up the assigned
job of I/O as offered to him by4the DA on the ground that DA has tried to influence his
mind/judgement by supplying him extraneous matter not connected with the charge.

AND that too of the CVC advice where he was working as subordinate to CVC.

The action of the DA and 1/O become suspect to ensure that the report of

the /O conforms to the advice of the CVC only as given at initial stage.

The CVC also GROSSELY IGNORED the point of extraneous
consideration jeopardizing the case while considering the Inquiry Report. The CVC

could NOT oblivious to this FACT. Here the gets completed of the TRIO-I/O-DA/-CVC

to acts in Tandem only and definitely acted in League.

This is second point that is also more potent to set aside the whole process

of Oral Hearings in this as wholly and whole heartilv Prejudicial and against the very

basis of a FAIR deal/inquiry and natural justice.

Part-1I-A:

As regards CVC’s Second Stage advice, [ am sorry to state that even the
CVC has not appreciated evidence properly when they say, that:
I have gone beyond the Rules/Guidance/Procedure. I have done nothing of the

SORT.




Observance of the Financial Rules was the primarily responsibility of CAQ/IFA
which he felt as per the V.O. and 1.0 also who has found that “all concerned did NOT

follow the existing guidelines”. There is good distinction between purchase and approval

for purchase. I have only approved purchase to the extent below my Financial Power of
Rs.2 lacks. Other Financial aspects are to be approved by the CAO/IFA only. I only
followed the “procedure” as prevailed THEN having precedence set by the CAO/IFA
Punde(SW-1) in case originally settled by CAO/GM. Podegaonkar, DGM also approved
purchase only with the financial aspects set by CAO/GM. I only followed the procedure.

Other aspects to see was NOT sphere to intrude into.

The material approved was USED during the Monsoon season since purchased on

5/8/97 and 28/7/97 only. The findings that they were purchased after Monsoon is the

freak of 1/0’s biased mind and are NOT supported by any evidence. The observation of

CVC in this regard is not based on evidence, which they (CVC) have not checked.

The onus of inviting Tenders was not on me. Nobody said that 1 should call for

Tenders. If this was the case why was Padegaonkar, DGM spared. He too did not set the

Tendering process. The CVC can not have two different standards.

Un-reasonability of ratios is vyet another finding which the CVC should have

refrained from connecting when 30 CAQ’s/SSA’s purchased at Rs.1.33 lack. 1 advice

purchase at Rs.84,000/- with the same utility saving Rs.49.000/- which was not a_small

achievement. The observation of CVC in advising is without based on facts hence the

DA should have rejected. If not, now at least the UPSC on a reference may concede my

points on reference to them. S knibitiiiabl
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Part-1I1.:- :

The findings of VO are perverse and do not confirm to the Law of Land.

There is noting in law to hold that the charge is PARTLY PROVED. Case law on this

point is clearly laid down in the judgement pronounced by the CAT bench of Jodhpur in
case of Ramdas Singh Vs Union of India and others as back as (1990) 13 ATC 136
Jodhpur that:-

“There can not be any distinction between the charge as having not been

proved and having not been conclusively proved. The charge has to be HELD EITHER
PROVED OR NOT PROVED. There is NO middle course”(Copy of the circular is

enclosed herewith for ready reference).

Undef these circumstances, the charge as PARTLY Proved Looses its
MEANING and NO finding at ALL. This judgement was passed in 1990 but neither the
DA nor the CVC has taken this into account at any stage so far. Though slow to act or
react the CVC has taken cognizance of the Supreme Court Judgement in case of SBI Vs
DC Agrawal and other, Date of Judgement 13/10/92 regarding non supply of CVC’s
instruction after about 8 years (CVC letter n0.99 VGL/66 dt.28.9.2000) the CVC may

take yet another 8 years to recognize the judgemeht of Jodhpur CAT to accept that the

Charge is required to be just proved or not proved with no via media taken as Partly
Proved. But the cases onward wait that long. Such judgement in REM have to be
recognized for General application/applications in all similar cases and specially so when

the law of the land does NOT recognize any such finding as PARTLY PROVED.

Para-III- A:-

The Prejudice of the I/O manifests itself in his analysis of evidence, when
he concludes at page-17 of his report, that: -
“All concerned did NOT follow the existing guidelines/Rules including the CO™.

~This he concluded without clarifying who those “All concerned” were. - This perhaps

includes the CAO also as the head of the office for Financial Rules and also primarily
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disbursing officer of Engg.Divn. ALL REALISATION OF REVENUE OR Disbursement
of Expenditure made by Subordinate office/units ARE MADE ON HIS BEHALF. (As
per Rule-15 and 11 of the FHB Vol-III Engg- 3" Edition respectively). This the /O

accepted in evidence at page-5 last para of his report. If the Rules accept and mandate

that “All expenditure is made on His Behalf (i.e. of AO/CAQ)”. Then what is the case

against ME, and Question of any involvement of Engg. Officers coming IN? These

basics are ignored by the VO, the DA/PO/CVC and everybody that matters V.O. also

blames the CAO in this case. It is all irony that the Investigating Non vigilant vigilance

officer involved the succeeding CAQ Shri Gosavi (since retired and escaped the drudgery

of going through the trauma of facing charge sheet). Involvement of Shri Gosavi is also
reflected in the “Reference” part of the I0’s report. But (in CVC ID) under similar
circumstances why was PUNDE(SW-1), the CAO/IFA who actually initiated the work by
not even suggesting any tendering process for Rs.1.33 lacs + 4% ST did not act to get the
tendering processeé initiated, but APPROVED the expenditure “On His behalf” (Rule-11
of the Manual FHB-Voll-III). Was Shri Punde less culpable and allowed promotions
from CAO to DGM (Finance) than Shri Gosavi His successor who was named in the
Vigilance and CVC Report (ID)? With this impeachment of the /O of “All concerned”
the DA/CVC should review their actions to bring Shri Punde, CAO(SW-1) also in line

with others who were charge sheeted because of WRONGS and acts of
Omission/Commission of the Head of the OFFICE for Financial Rules. Though I NOW
crave for an action. 1 am equally sure neither the DA nor the CVC will raise their little

Finger to act.

Part-1V:-
FACTS IN EVIDANCE:-

(1) At the concerned time, [ was the Only DGM in the Nashik Telecom District, the other

two having relieved either on promotion or transfer. I was DGM
(Rural/Urban/Planning/Mtce. & Inst.) ALL IN ONE. 1 was actually holding two
additional full time charges of other DGMs with all their financially/ Administrative”

powers, (combined together or even severely). With Monsoon sets in, faults
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increasing in a telephone system having over one lack telephones with a vast cable

network. Maintenance of telephone system to keep telephones working was my primarily

duty that time requiring my full attention.
This load of work did not weigﬁ with anybody for any consideration.

(2) CAO was the head of the office (Nashik SSA) for purposes of Financial Rules as
codified in FHB Vol-III Rule-15 and all expenditures were done on his behalf (Rule-
11 thereof). The DA/PO/IO and the Investigating VO all ignored this Basic fact.

(3) Schedule of Financial Powers IGNORED:
The DGM did HAVE all Financial powers to APPROVE expenditure on behalf of the

Head of Office(Power delegating Authority) who also was the head of office
(finance) while the GM and the Engg. Officers were the Executive Officers. If NOT

the CAO should have objected to the DGM’s incurring any expenditure on “His

Behalf” and report the matter td the Circle Office of any irregular expenditure done

by the DGM. In absence of anything to the contrary, the CAO approved all
expenditure on “His Behalf’. This has a particular reference to Rule-20 and 23 of the

FHB Vol-III.

The investigating officer was IGNORANT of these Rules. While he named Shri
Gosavi, the succeeding CAO to Shri Punde (SW-1), he allowed Shri Punde to go free

despite his setting a precedence in allowing expenditure on “His Behalf™ for purchase

of instruments to the extent of Rs.1.33 lack + 4% S.T. This perhaps became

precedence for succeeding CAQ Shri Gosavi to follow.

(4) Shri. Punde (SW-1) CAO allowed Padegaonkar, the then DGM Nasik to OPERATE
on the Tender of Ahmedabad Telephone District which formed the further BASIS of
purchases on behalf of the CAO Shri Gosavi, CAO to follow.

(5) Based on such conceptions (common to all) some 30 CAQ’s allowed purchases to the
tune of Rs.1.33 lacks (at least) through out India (enclosed details at Annexure-1I).

(6) Even in Maharashtra Telecom Circle, Latur, Aurangabad, Kolhapur, Ahmednagar,
Nanded, Jalgaon and subsequently Nasik also(with Punde as CAO) also purchased
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similar instruments as the Head of the office for Financial Rules without any noting or

say to call for Tenders or initiate Tendering process (Notes in Exh-S-1 page-6). Did the

CAO(Punde) had any Authority to call off Tendering Process or give a Go Bye. No Rule

is shown that he had any such Authority but only to follow the Rules more in letter and

spirit thereof. -

(7) Neither Shri Punde nor Shri Gosavi, the succeeding CAO PRESSED for calling for
Tenders, or tried to initiate the Tendering process suo-moto as the Head of the office
for Financial Rules and particularly so when the expenditure was being incurred On
His Behalf.

(8) Purchase made on Behalf of the CAO and expenditure incurred after Approval by

CAO by the AGM (Plg) or DE(CC) were NOT Objected to nor reported to Circle
Office.
Even under similar circumstances expenditure incurred by the Ahmednagar, Latur,
Nanded, Jalgaon, Kolhapur SSA’s were NOT objected to by the Head of Circle/or his
IFA even when the audit objected in Draft Audit Para were BROUGHT to their
Notice by Audit Officer(detail in D-1).

Only Nashik SSA and its Officers were targeted and deputed by Circle Head SW-

2/SW-3 for investigation with perhaps a special order to IGNORE ¢ther SSA’s action

and NOT even look into them but target only Nashik SSA.

(9) Purchases approved by me were within the Financial Limits of Rs.2 lacks when the

Purchase Order was placed by the AGM (Plg) and expenditure WAS

Approved/sanctioned ‘and paid by the CAO/his A.O  duly providing requisite
FUNDS.

(10)  Purchases approved by me were for Testers + Route Indicators where a saving

was made to the extent of Rs. 49,000/~ against the price paid by OTHER SSA’S for

Rs.1.33 lack almost uniformly.
(11)  There is NO EVIDENCE to show that any party approached me for purchase of

their products at any time before or after the purchases were approved.
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(12) It is a matter of RECORD and Evidence that the demands by the two DE’s DW-1
and DW-2 were DIRECTLY placed with the GM on one case and with AGM (Plg) in

the second case as directed by the GM in the Management Meeting of 10/7/97 where
it is said that (Page 14 of Inquiry Report last para) Exh D-1 quoted by I/O) as “Case
of purchase of Aplab Cable Route Locator and MRPC Low Insulation Tester
SHOULD be processed.” The word verb SHOULD as used is very important and
was an ORDER. The CAQ Gosavi also attended this Management Meeting.

If there was NO urgency, why should the GM desire and use SHOULD as minuted in
D-11 {Annexure-A, 4(m)}. Urgency was there on 10.7.97 when Monsoon break and
it pours in Nashik Area by July First Week every year. Tt does not require any
weather Pandit to confirm. Much has been made of Urgency. Urgency did Exist.
The P.O. has put no evidence to show the instruments sunplied by M./s. Hi-Tech were
lying IDLE and were NOT used. In fact, it is confirmed by the DGM (Plg) Nashik in
D-11 (Annexure-B, para-2) which is stated as “The Instrument have been put to use
and not lying unutilized since there purchase”. Who was the Authomy to decide
Urgency, Not the V.Q. It is not mandatory or codified anywhex,jg\g‘l&q urgency
SHOULD be shown in the proposal for purchase. Urgency there ofSwas decided
by the G.M. Head of the SSA as discussed ahd Approved in the MEETING itself
where also directed to place demand with GM or AGM (PLg) directly

(13) The I/O erroneously quotes purchase/supply date as Oct/Mpyember when they were

g iraxs

actually supplied and received on 11/8/97 and 26/8/97 {page 14 last para of 1/O

report). The details of supply enclosed again with this at Annexure-11. This is also

confirmed in the Form ‘D’ available at page 39 (S-2) and page 20 (S-3) respectively.

(14) The I/O-DA-CVC are all under a misapprehension about the terminology’s of

approval and purchase.

Any proposal to mature for purchase requires 3 approval as per Rule 147 of the P&T
Manual Vol-X :

JfereRTun
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(i) Technical (ii) Financial (iii) Administrative:

I gave Technical approval for the purchase within my powers of Financial Limits of

Rs.2 lacks then as existed. Despite of the blabber of PO & V.O. that DGM had no

financial powers, the CAO himself admitted all expenditures done by me on his
behalf and settled accounts. There by he was not risking his career as a CAO, he did
not report anything adverse to the Circle IFA thereby ONLY confirming that the
DGM was empowers within the limits as KNOWN to him while he was a CAO in
Nashik SSA. HAD I NO powers he would not and did dare to stop purchases
approved on his behalf, as he was the Head of Office (NASHIK SSA) for
implementing Financial Rules. The CAO Punde’s background was solid. An
Engineer. by qualification entered All India Services while the succeeding CAO was
a matured ranker having completed number of years of services in the Accounts
Department to come to the level of CAO. Both had full knowledge as to what they
were doing and what they did, but the background for the /O and VO was poor as far
as accounts are.concerned as both started their careers at JTO levels only, and both
were acting under instructions of their Masters. There was NO such compulsion for

any of the two CAO’s. The I/O-DA-CVC did not take this factor in to consideration

when the VO admitted that he did not consider the schedule of Financial Powers even

at the investigation stage.

(15) I submitted 15 Defence documents. In his IReport the /O has considered only .

four D-1, D-2, D-9 & D-10. Other documents he did NOT consider. His bias clearly

shows his mind set.

The P.O used the Defence documents in his brief which the I/O had mentioned ih his

Report at page 3 & 17.

As per the caption of Annexure-IIl and IV of the Memo of charges, the P.O was
required to base his case only on the State documents and his 3 witnesses he
examined. In these documents the scheduled of financial powers of DGM were only

conspicuous by absence as the VO (SW-2) did no nd its utility also.
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Even while charging of Financial Proprieties, the DA did not put the schedule of

Financial Powers in his evidence as the chargesheet is only based on the Vig. Officers

Report, which is also NOT a State document. This document was a part of

Prosecution documents in case of Mr. B.Prasad (the then GM Nashik) case conducted

by the same I/O. Hence in dealing with this case in his report, he concludes at page-

17 in his report that, “All concerned did Not follow the existing guide lines/Rules
including the CO”

I discussed each of the 15 documents in my Defence brief between pages 33 to 39.

The /O ignored 11 Defence documents and has not even referred to in his report.
These documents were earlier considered as RELEVENT to the Defence when they
were summoned from their respective Custodians.

Suddenly during the assessment of EVIDENCE he ignored 11 Defence documents

ienoring almost 73% why? The DA/CVC have no comments for ignoring out right

73% of Defence documents. This reduces the inquiry and its report a mere show of

Enquiry that too to find the charge only PARTLY PROVED. Why were 73% of

Defence document were ignored. The DA may have to clarify and reconsider it$

decision.
In addition I appended to my brief two sheets evaluating evidence how the Six SSA’s
of Maharashtra Circle ignored the PROCESS/Rules before 1 approved these

procurements, as also how some 30 SSA’s all over India also followed Suit.

All these evidences were only ignored by I/0-DA and CVC. This makes a Mockery

of the Enquiry where One did NOT see, the second did not hear and third did not
speak.

(16)  The assessment of the evidence Does NOT SHOW that | did effect a saving of Rs.

49.000/- over all the 30 SSA’s purchasing the instrument while one unit purchased

the same item at Rs.1.75 lacks against the market rate of Rs.1.33 lacks from M/s.

Kendriya Bhandar, Hyderabad (D-15) :
F QAT ST

Central Administrative Tribunai

# = 1 MAY 70u8

raus.

uwahati Bench'




_ ‘@ //»83( -

/0‘3\

(17)  The purchases were approved by me on two Engg.27. All proposals in Eng-27
are required to be approved by the A.O / CAO and on their approval Funds are
required to be allotted for payments of the bills (para-264, 265 & 266 Qf P&T Manual
Vol-X) |
At the time of approving Eng-27 and allotting funds thereof the CAO, the Head of the
office did not raise any objections during procurement but approved the same.

(18)  As noted in the Inquiry Report page-12 last para the CAO only made a suggestion
and it was NOT an objection. That suggestion was adequately replied. He was
satisfied, and accorded Financial Sanction as the Head of the SSA for Finance. Had
he disagreed with my Note on dated 22/8/97 in S-3, page-14 he COULD have also
suggest the Executive Head of the unit to call for a regular Tendering process as it
was the SSA Head who was authorized to call for the Tenders on behalf of the
President of India. He did not press it and allowed which is a PROOF enough to say
that every thing was Right & OK in the Nashik SSA.

It is a matter on record the suggestor, himself was silence on the suggestion and he

did NOT PRESS for it. It was upto him to COMPLAIN and not the DA/VO/ to

evoke up the long dead issues after a lapse of five years only because the Audit Para
was raised which Nashik could not effectively 'replied while the same Audit Para of
the other SSA’s like Kolhapur, Ahmednagar, Nanded, Jalgaon, Latur were
CONDONED. The Head of the Circle specially asked the VO to ONLY look into

Nashik case ignoring what happened in_other SSA’s though everybody was well

Aware.

GM Nashik helplessly pleaded and explained later also that (D-2):-

0 More over no favoritism was shown to any particular agency.

(1)  These items are -absolutely essential in_the rectification of faults thereby

reducing the revenue loss and avoiding public complaints. The actual

requirement was from each Divisional Engineer to reduce the Cable Fault and

the same was diséussed in the monthly Management Meeting (10/7/97) and

accordingly only one or two iter e purchased from the different vendors

S
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to evaluate the utmost usefulness in the field. The Tender formalities were

postponed for the above reason only.

NOW finally as regards the points of the determination in the present case as

set out of the I/O at page-13 para-V, it is represented as:

(a) Whether the purchases were as per the requirements and within the

financial powér of Dy. General Manager, namely the CO.

The /O has still a confusion in his mind between ‘“Purchases: and

“approval”. They are two separate issues.

[ only Approved the purchase/procurement on Technical Feasibility basis
only;

Decision to procure or purchase was taken in the Management Meeting of
10/7/97 which the I/O has agreed that it was minuted that “Case of
purchase of Aplab Cable Route Locator and MRPC: Low Insulation
Tester SHOULD bé processed”.

Central Adminlistrative Tribuhhis also sets at rest any doubts about the Urgency of Requirements. The
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urggncy was discussed in the Management Meeting during the Monsoon
only on 10/7/97 when Monsoon usually break in Nashik region by end of

Jung every year. The VO (SW-2) was NO authority to decide the

llriency. GM was the proper authority. The power for calling the Tender
was4vith the GM, Head of SSA on behalf of President of India. This \\'r'as
subsequently confirmed by him in (D-2) where the GM Nashik has clearly
mentioned that these items are absolutely essential in the rectification of
faults thereby reducing the revenue loss and avoiding Public Complaints.
The question of urgency was well settled in the Management Meeting of
10/7/97. It was due to urgency that the GM decided to process and
directed that it SHOULD be processed. The Tender formalities were

postponed by the GM Nashik for the above reason only.

was definitely an ORDER when qualiﬁedvby the verb SHOULD.

/03
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I only approved the purchase of two items only out of 8§ listed in

Annexure-II. On my approval, the question of calling limited Tenders or

open Tenders etc. did not pressurized by the CAQ/IFA and approved

purchase without Tendering Process. In view of the decision taken to

postpone the Tender by the GM Nashik in the Management Meeting on
10/7/97 the VO should not link purchases made by other than me to prove

anything against me. Both VO and I/O erred in co-relating case of other

purchases approved by me or purchased. [ also did not have powers to

call for any Tenders. The powers for calling the Tender VESTED with
the GM (Head of SSA) only on behalf of President of India and the
decision of GM subsequently confirmed by him in D-2. The decision to

process was emphasized by the verb SHOULD.

obody in Nashik SSA had any doubts about the urgency including the

;@&TﬁbunaAO who attended the Management Meeting. The delay of processing
PO
st wis also cut down when it was told by the GM as Head of the SSA that

the\requirements to be forwarded to the GM or AGM (Plg) (DIRECT
| through DGM’s).

The doubting THOMAS’s cropped up much later when all the papers had
already been considered off the records. The urgency of required
Instruments by field units were projected in the Management Meeting on
10/7/97 for its uti]ity and usefulness. The requirement were placed by the
field is directly to GM or AGM (Plg) as per GM’s directive. It was on
this requirement, the proposal was considered upon obfaining the
approval/sanction of the CAO/IFA on whose behalf the expenditure was
incurred. It was the CAO who was controlling the FUNDS and made them
available for the Purchase Orders which were placed by the AGM (Plg),
0/0.GMT Nashik on behalf of GM. The AGM (Plg) process the

purchase order under GM’s order in the minutes of the meeting. Item
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4(m) in Annexure-A (Minutes. of the Meeting) in D-9 mentioned only to
DGM (Plg)/AGM (Plg) for “ACTION BY”. The approval/order of GM
Nashik was already recorded in the Minutes. No separate orders were
necessary by again putting file to G.M. No specific instruction by me to
the AGM (Plg) were necessary as the AGM (Plg) was well aware of the
order of G.M’s Administrative Approval in the Management Meeting on
‘10/7/07 which is conﬁ‘rmed in tﬁe D-11 (Annexure-A, (Minutes of
Meeting), item(m), page -2). Later on subsequently confirmed in D-2.

This clearly shows that PURCHASES were NOT made by me.

I only Technically approved the proposal which had a sanction/approval
of GM as minuted and taken note of the I/O hence the 1.0’s argument that

I should put up the file to G.M. for approval is wrong.

Items purchased were definitely NOT Proprietary.  The procedure
followed was SIMPLE and Routinély followed by Nashik SSA earlier by
Shri Padegaonkar, the then DGM. When the DGM purchased one

instrument for Rs.1.33 lacks + 4% S.T. on the following points or grounds: -

Acting on the Tender approved by Ahmedabad Telecom District (the
CAO had No Objection to this) The cost being 1.33 lakhs + 4% S.T.

The Tender was approved on 6/3/96 by Ahmedabad Teleconﬂ District.
Padegaonkar has also quoted as a precedence that the following SSA’s of

Mabharashtra Circle had also ventured on the purchases.

(1) Kolhapur 22/10/96 Almost one month after Monsoon
(2) Ahmednagar  22/4/97 Two months before Monsoon

(3) Nanded 17/12/96 Three months after Monsoon

(4) Jalgaon 10/4/97 Two months before Monsoon

(5) Latur 12/6/97 Just before the Monsoon

(6) Padgaonkar’s  20/6/97 Just at the onset of Monsoon in

o

......
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Management Mtg.
(7) Purchased in Nashik SSA On 5/8/97 and 22/8/97 when
After Management Meeting ~ Monsoon were in full swing

held on 10/7/97. and the requirements was essential

All the above purchases were NOT for any Proprietary items and the

procedure followed were the same.

(a)
(b)

(c)

(d)

Collecting requirements

Processing on basis of quotations supplied by the Manufactures or their

agents and copies of previous purchase orders.

Field trials of their htility/usefu]ness. - based on the satisfactory field
| | report of the instruments.

Technical, Financial, Administrative approval by the respective

DGM/CAO/GM’S

All fhis on basis on Tenders approved by Ahmedabad Telecom District.

No separate Tenders were called by anybody in all these cases (despite

instruction in S-5).

Precedence & Procedure only.

URGENCY was definitely there:

(1) Earlier purchased by Nashik SSA on 20/6/97 just when the Monsoons

were about to Break.
The rules of finance and the so called financial proprietors of FSR’s was
given a GO BYE by the CAO, Punde (SW-1) himself when without even
mentioning of Tendering process, HE approved purchase of ONE

instrument for Rs.1.33 lacks + 4% S.T. He was the authoritﬂl and Head of

office for financial rules, controlling and allotting funds for purchases

approved by HIM. Nobody should be BLAMED for the acts of

Omission/Commission of such Head of the office who admitted that the
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deal had his approval. The question HE should answeer

had Authority to Bypass any Financial Rules.

Already justified in D-2 which the IO did not go though seen. HE

Ienored the other 11 Defence documents which went

unseen/uncovered and Did NOT apply His mind for the 11 documents
" submitted by Defence. The question of calling Tender was Not raised

by PUNDE (SW-1) at any time when he was CAO/IFA. The

succeeding CAQ/IFA Gosavi suggested but did not press on going the
precedence set by Punde(SW-1).

(2) Discussed in Management Meeting of 10/7/97 when Monsoon already

set in. Urgency was discussed in the Meeting. The CAO/IFA was also

present in the Meeting. The Trial of the instruments purchased by
Nashik SSA was quite satisfactory as reported by the DE (CC) and it

was minuted that:

(1) cases of purchase SHOULD be processed

(i1) | requirement to be placed by the Divisional Engineer direct to
GM/AGM (Plg). | |

(i) Requirements were placed for the instruments by the DW-1 &
DW-2 directly to GM and to AGM (Plg) respectively recorded
in S-2 page-22 and S-3 page-13.

(iv)  Processed Financial apprdval sought- order placed by AGM
(Plg) and the Item supplied and received on 11/8/97 for DE
Nashik Road and 26/8/97 for DE(Cable & Mice.) Nashik

during the rainy season when the Monsoon was in full swing

and NOT in October/November as erroneously stated at page-

14 & 15 by the /O in his report. This has also NOT confirmed

by SW-2 in his deposition.  Here the I/O is under a wrong

impression that it was I who processed the case for Malgaon,

Ambad, Dhule, Panchwati or Manmad. This was done by
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G.M. himself though I was completely unawar ot TioSE

Sipon

cases, it seems to be hangover of the /O from Prasad’s case
(the then G.M. Nashik) dealt earlier (file S-1). A comparative
table is enclosed at Annexure-II to give the details of my
approval for purchase stands only at SLNo.2 & 3 of the
Statement for Nashik, Nashik Road and Deolali only. The
Items were sgpplied and received on 11/8/97 and 26/8/97 as
detailed therein. There were in all 8 purchases, out of which 1%
was by DE(CC) approved by Punde (SW-1), Padegaonkar/
GM. Item 2 & 3 were approved by me while others at
S1.N0.4,5,6,7 & 8 were approved by G.M. himself. I did not

approve any of these Items. The /O some where and some how

oot a wrong impression not based on facts in evidence. The

reason given by me is that Purchase was made in the urgency

for rainy season was absolutely correct. The I/O is wrong in

this respect.

No Evidence by the P.O. to say that the instruments purchased

were lying idle or not utilized. The DGM in his report in

D-11 (Annexure-B, para-2) confirmed that the Instruments

have been put to use and not lving unutilized since their

purchase. Finally after Audit Objection after their Draft Para,
GM himself explained in D-2 as.

“More over no favoritism was shown to any particular agency.
These items are absolutely essential in the rectification of faults
there by reducing the revenue loss and avoiding public
complaints. The actual requirement was from each Divisional
Engineer to reduce the Cable Fault and the same was discussed
in the monthly Management Meeting (10/7/97) and accordingly

only one or two items were purchased from the different vendors

4
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to evaluate the utmost usefulness in the field. The Tender

formalities were postponed for the above reasons only.”

The deposition of SW-2 that purchase were made after the rainy season in

Nashik is not correct. The Purchase Order placed on 5/8/97 for the requirement

placed by DE(Nashik Road) on 31/7/97 to GM Nashik and the Item was supplied
and received on 11/8/97. Similarly, the Purchase Order placed on 22/8/97 for the
requirement placed by DE(Cable & Mice.) Nashik on_7/8/97 to AGM (Plg), +
0O/0.GMT Nashik and the Item were supplied and received on 26/8/97. From this

it clearly shows that the Item have been supplied and received in the rainy season

only. The V.O. should not link purchases made by other than me to prove any

thing against me. Both V.O. and 1.O. erred in correlating case of other purchases

approved by me or purchased.

" (c)The urgency of demand of the Instruments was definitely there since a large

number of subscriber’s lines were out of order due to cable faults those taken
place since the monsoon started. Prior to utilization of this sophisticated
Instrument, the cable faults were restored on trial and error basis, which used to
take much time. After the utilization of sophisticated Instruments, the pending
faults, which were lying since Monsoon, had been restored quickly in less than
1/10" of the time taken by the earlier method. The subscriber’s lines have been

restored quickly. Thus not only the subscriber’s pending complaints have been

reduced quickly but also the department have saved lot of man power, time,

material and most important 1s revenue loss which could have taken place due to

subscriber’s lines became out of order due to faults. The Amount saved due to

quick restoration of the subscriber’s lines by the use of this sophisticated

Instruments was much more than the cost of the Instruments. The factor of No

Urgency can not be decided in the year 2004 when the Instruments were

purchased under discretion of the General Manager Nashik, Head of SSA who
was very much impressed by the performance report given to him by DE(CC)

Nashik on his use to the new Instruments. DW-1 & DW-2 have deposed that there



was urgency due to widening of the road and drainage work T8t

ARSI

Municipal Corporation in the important city area and consequently the damage of

3 by the

the cable had occurred which were come under cable fault on the onset of
Monsoon in July/August’1997. This fact has also mentioned by the I/O in his

report. The cases were approved technical suitability for the purchase by.-me.

The 1.O. due to his pre-conceived idea’s in the B.Prasad’s case turned a blind eye
to blame me for not calling for Tender which is to be done by the SSA Head, G.M.
Nashik on behalf of President of India.

If G.M. has dispensed, he was responsible to answer perhaps he did in his case
against him. Both the Head of Offices for Finance and Administration did not pressed for
Tendering process and kept away with it. The 1.O. has picke’d’up a wrong notion that the
procurement approved by me was not based on urgency. Of course urgency was there, as
discussed in the Management Meeting on 10/7/97 and primarily it was on the “ORDER”
of the G.M., Head of the SSA to process the purchase demands for which the requirement
were directly placed with him and his Assistant AGM (PLg), O/olGM Nashik. [ approved
Technical worth of the outlets to purchase.

To observe the financial Rule para-2é to Annexure and chapter-8 of GFR and Ex-
S-5 where the primarily responsibility of the Head of the office for Financial Rules. This
duty was not delegated to me. The CAO was well aware that open Tender system should

be resorted to the tune of Rs.50,000/- and above. It was Shri PUNDE (SW-1) who

himself approved the purchase of Rs.1.33 lacks + 4% S.T. Now if it was a contention of

the P.O that Tender should have been called for, he was barking a wrong tree on me. His

own witness is at fault Shri Punde (SW-1) did not even remotely suggest to call for

Tender when he approved the purchase approved by Shri Padegaonkar for DE (CC)
Nashik. On the note of DE (Extl) E 10B, Nashik who was also working as DE (CC)
Nashik, the CAO approved

With a note that “GM may kindly see above note, one Cable Route Locator of
Aplab make costing Rs.1.33,000 + 4% S.T. may be purchased from M/s. Aplab

Electronics Pune (in S-1, page-5)”. Here he did not even suggest calling for Tender nor

did he submit the proposal for approval. Straightway as the head for Financial Rules, he

noted, “May be purchased” and submitted the proposal for purchase which was approved

uwahaﬁ gench
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Rules known to him alongwith his knowledge that any proposal of worth of Rs.50,000/- -
and above requires a Tendering process to follow. If Head of office concurs, the
subordinate has NO say in the matter. That is why Padegaonkar, DGM also did not

suggest any Tendering process with his limited knowledge of GFR or contract procedure.

The Presenting Officer could not impeach his own witness on the points of
calling for Tender as per rules quoted from GFR or S-5. Perhaps due to his ignorance of
the Rules. Of course the V.O did not apply any rules on the subject, where the V.O.
castigates one CAO but lets off the other who set Precedence and ball rolling is the way

investigated by V.O. OR was having specific instruction only to target NASIK SSA.

~
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A;/‘ . The 1O erred in his observation that _specific requirements were not

L assessed It 1s a matter on record that[he GM dlrected that the specific requirement wexe\)
*
/

] gwen to him or AGM (Plg) directly (mentioned as to page 21 & 22 in S 2 and Ppage- 131 in )
£ " -7

§ WA s 3). No proof was presented by the Presenting Officer to show that the spemﬁc

NS requirement was not assessed before resorting to local purchase. It is a matter on record

that they were ascertained as per the following documents.
.j (1) DE Nasik Road letter no. S-2/Genl/192 dated 31/7/97 addressed to GM Nasik
T\ /v indicated the requirement of Nasik Road Division placed alongwith demonstration
; ! report in S-2 on page no.22 and page no.21.
(1) Similarly the letter no.NCT/N-6/97-98/17 dated 7/8/97 from DE(Cable & Mrtce.)
Nasik addressed to AGM(Plg) 0/0.GMT Na; Na51k after satisfactory demonstration

test in S-3 on page no.13 indicated the requirement of Nasik city area.

e

There were different models too of M/s.Aplab @ Rs.1.33 lacks; M/s.Aishwarya
Telecom @ Rs.1.1 lacks and @ Rs.1.72 lacks; M/s Hi-Tech for Rs.84,000/-; Kendriya
Bhandar for Rs.1.95 lacks and M/s.MRPC Hyderabad for Rs.3.95 lacks as details in
Annexure-II1. Technically all were the same meant for Cable Route Tracing, but one of
M/s Aishwarya Telecom was having one Cable Test set at a price of Rs.1.72 lacks and of

M/s.MRPC Hyederabad had Audio Visual Cable Set with EC/RT and compulsory
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accessories having price of Rs.3.95 lacks. [ being a Technical Officer choose to suggest

M/s. Hi-Tech for their lowest price of Rs.84,000/- after having the satisfactory field
performance report thereby saving at least Rs.49,000/- per piece in comparison to the
price of M/s. Aplab Tester of Rs.1.33 lacks.. Though Tender process were not initiated
but the competitive rates were available by June’1997 for Aplab and M/s Hi-Tech. Out

of which the price of M/s Hi-Tech was the lowest. Other firms came up in 1998 and

1999 and 2001 etc. A tabulated sheet at Annexure-III is enclosed herewith and was
appended to my defence brief also. The 1.O’s mindset was closed as he did neither see
the comparative rates nor noted the column of price/dates as noted therein. The
Management Meeting for Monsoon precaution held on 10/7/97 and DE (CC) gave details
of usefulness of instruments purchased by the DE(CC) Nasik to locate the Cable Routes
and Cable Faults. The other DE’s present in the meeting also desired to have such useful
sophisticated instruments for their Division. The GM Nasik has directed the DE’s to send
their minimum requirement directly to him or AGM(Plg). It is a thought of the 1.O. that
such cases should have been requested before the Management Meeting on 10/7/97. In

this respect. it is again clarified that all the attendees available in the Meeting did not

know about such sophisticated instruments which was purchased by DE(CC) few days

before. This was only known to the GM and CAO who approved the expenditure without

calling Tender as head of the Financial Rules. After knowing the usefulness of the

sophisticated instruments as highlighted by the DE(CC) in the meeting, the other DE’s

had demanded one set of each to their sub-division. In the month of July another

Manufacturer M/s. Hi-Tech has come up with the same tvpe of the Instruments and same

utility and presented the satisfactory demonstration of Instruments in Nashik Road,

Devolali and Nasik City. After satisfactory demonstration, the DE(Nasik Road) and DE
(Cable & Mice.) Nasik C.ity had placed their demands for their sub-division to the GM
Nasik and AGM (Plg), O/0.GMT Nashik respectively in order to restore the cable faults

which had occurred due to onset of heavy monsoon and interrupted the telecom services

to the subscribes. The urgency of demand of the Instruments was definitely there since a

large number of subscriber’s lines were out of order due to cable faults taken place since
the monsoon started. DW-1 & DW-2 have deposed that there was urgency due to
widening of the ro; i rrred-hy the Municipal Corporation in the
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important city area the damage of the cable had occurred which were come under cable

fault on the onset of Monsoon in July/August’ 1997. This fact has also mentioned by the

I/O in his report. The cases were approved technical suitability for the purchase by me.
Upto July 1997 the following firms were in the market providing such instruments as per

enclosure to my defence brief I have already indicated as follows:

1. M/s. Aplab Seba Electronics Limited - June’1997
2. M/s. Hi-Tech Telecom Hyderabad - July 1997
3. All other out of these come up - after August 1997

(details of these were already enclosed in my Defence brief at Annexure-I)

Therefore, 1ookin,<1 to this table and if the /O has really seen this table at

Annexure-1 & III he would not has ventured to pen what he has said in the page-16 of

I/Report that possibility of further reduction in the rate if some other firm would have

been selected. At that time there was only four firms known to the deal such Instruments.

The comparative rates are as follows:-

1) M/s Aplab - Rs.1.33 lacks

1) M/s. Aishwarya Telecom - Rs.1.1 lacks & Rs.1.72 lacks
for comprehensive Test set

i) M/s.MRPC,Hyderabad\ -, Rs.3.95 lacks of
Audio/Visual Cable Test Set
with EC/RT

Rs.84,000/- for the same

1v) M/s. Hi-Tech Telecom Hyderabad
| purpose and utility.
No other firms had come up.
With the data available quotation could not have come below Rs.84,000/-
which was the lowest rate of M/s Hi-Tech Hyderabad. It is apparent that by floating any
number of Tenders, the rates could not have gone below Rs.84,000/- which 1 approved

for the purchase.

JferentoT)

Central Administrative Tribunal

{

= 1 MAY i

£ 101011

uwahati Bench




& 95 - A

Secondly, a duty is CAST on the Accounts Officer to maintain a Register

of comparative cost for different items of supplier. Since this was a new item in the

_ market and all the five SSA’s of Maharashtra Circle viz. (i) Ahmednagar (ii) Latur

(iii) Kolhapur (iv) Jalgaon (v) Nanded and later Nashik itself as (vi)th purchases at the
standard rate of Rs.1.33 lacks + 4% S.T. based on the accepted and valid Tender of
Ahmedabad Telecom District in June’97. The action of Nashik Telecom was perfectly
tenable in recommending purchase of M/s. Hi-Tech. Instrument for its lowest price of

Rs.84,000/- against the statement of the CAO/IFA that in his view the approval was

proper and the purchase was to be made within the contract period and there was

provision in the budget for purchase of instrument (as per Rule 60- using sense as a

prudent person).

These expenditure for Instruments as per records of the case were debited
to maintenance and the I/O has to accept his statement out of contest to examine whether
the_CAO/IFA Punde (SW-I)_had powers to bye pass the rules to operate on a Tender

accepted by the other Divisions or the other units as per S-5 item (i) procurement worth

‘Rs.50,000/- and above are being finalized without regular Tender. (ii) Tender of other

SSA/Circles are being operated.

\ These two Basics, the CAO Shri Punde (SW-1) had not followed, he allowed to
operate the Ahmedabad Tender and cost of item to be purchased is approximately 2.5

times the limit of Rs.50,000/-. Does the I/O really think that the CAO Shri Punde has any

powers to bye pass any points when the V.O. puts forth his areuments for purchase of

item without calling for Tender? The P.O. also is silent on the action of CAQO Shri Punde

(SW-1) but blames me for not calling Tender for items above Rs.50,000/- While

condoning the action of other DGM and justifying the same in case of purchase suggested

by Padegaonkar the then DGM in S-1, page-6. The CAO has not been delegated any

powers to condone or use his discretion specifically when the CAO was the Head of the
office of Financial Rules. The whole malady started because the CAO was neither un-
aware nor ignorant of his status as head of the office for Financial Rules. He was duty

bound to implement the Financial Rules and not allowed them to bye pass any of the

.
Central Administrative Tribunal

= 1 MAY 7uug

PR sﬂh%*' Rgnrp




i

Financial Rules. Shri Punde CAO contended that the Ahmedabad Tender was valid upto
5/3/98 (QA-13 of SW-1) in the purchases suggested by him, the same Tender was still

valid in July’97 but the V.Q. completely ignored that and the succeeding CAO Shri

Gosavi could have been right on the same ground of validity of Tender upto 5/3/98. In

Account matter, one man’s meal can’t be others man’s poison. Because what is meal and

what is poison are clearly defined in the Account course of which A.O. and CAO should
be well aware and paid for. This WAS DESPITE instructions contained in S-5 which
were to follow as the Rules already codified.

In the purchase recommended in my case one Fault Locator each approved
against Engg-27 for which the CAO has passed the Engg-27 and placed the funds at the

A.O’s disposal for purchase. But the 1.O. due to his pre-conceived idea’s in the

B.Prasad’s case turned a blind eye to these details to blame me for not calling for Tender

(this is to be done by the SSA Head ., GM Nashik) and exceeding the Financial Limits

which were not proved by the P.O. but approved by the succeeding CAO to Shri Punde
who under similar circumstances allowed, passed and paid a bill for Rs.1,33 lacks + 4%
S.T. and yet the 1.O. accept the testimony of Shri Punde, CAO/IFA(SW-1) io blame me.
Referring to QA-20 of Punde (SW-1) on the provision of Financial
Volume-3 whether Financial Advisor has still the status of the Divisions or SSA for

Financial Rules, his reply was “he can’t comment on the question”. If the CAO does not

know his status in SSA, his testimony is worth scrapping for all practical purposes and

need not be considered or relied upon. To that extent, the deposition of the status of CAQ

Shri Punde (SW-1) is wrong and [.O. should have decided whether to accept oral

deposition of the CAO (SW-1) or accept the position of CAO cum financial advisor in
view of Rule-15 of FHB Vol-IIl. Rules do not lies, CAO can. The same can be in view

by the Disc-Authority in accepting the 1.O’s report based on misconceived ideas of the
CAQ’s Shri Punde (SW-1) as he also the DA for the CAO (SW-1).
The Disc-Authority has to select and accept the Rule rather than what

CAO (SW-1)says. The CAO has definitely erred in view of the Rules which should not

be easily pardoned by the DA when he set a wrong precedence and practice for his

successor to follow who was recommended for action by the V.O. while not even of

whom the 1.0.

mentioning the acts of omission and coms :
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believed and made basis his report against me when I had no control over=tmmromany
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ﬁnanciali matters of Nashik SSA I only technically approved the feasibility of use of

newly introduced sophisticated instrument like the one Shri Punde authorized to

purchase and blame others were wrong and he was right.

There is a element of charge that the expenditure incurred was far in excess of
delegated financial power of Dy.GM/GM. To clarify this, it is stated that being a part of

the charge it was the duty and responsibility of the Disc-Authority to prove that element

of charge that Dy.GM had no financial power in SSA but both the Disc-Authority and the

P.O. on his part failed to prove whether a DGM attached to a SSA had financial power or

not.

As a part of defence I had requested the schedule of Financial Power
issued by the Maharashtra Telecom Circle, Mumbai vide endorsement no.BGT/AO-
2/Rlg/Vol.V/4 dated 2/1/91‘ for circulation under DE (Adran) Nashik no.Y/G/3 1/90-91/23
dated 28/1/91. This was to show that no financial power were violated by me. The same

was supplied by the custodian but this D-9 documents was shown to witness SW-2 and

SW-3 who intern attempted to prove that schedule of financial power does not empowers
the DGM. In this two question arises; whether the interpretation of V.O. is right that
DGM did not have any financial power in Nashik SSA and (ii) whether the P.O. can used
defence document (D-9) to prove his case.

As per the caption Annexure-III and Annexure-IV of the Memo of charges. it was

proposed by the Disc-Authority to sustain the Article of Charge by 10 documents listed

therein and through 3 witnesses listed at Annexure-1V through whom the charges were

proposed to be sustained. With these captions, neither the P.O. nor the Disc-Authority

had mandate to use and put in evidence the schedule of financial power as supplied by the

custodian; as an additional documents to prove his case. But here again the mandate that

P.O. used D-9 as prosecution documents to prove that the DGM had no financial power.

If this was really true how was it that Shn Padegaonkar a DGM in Nashik SSA was

allowed to use the financial power for sanctioning a Estimate or incurring expenditure by

sanctioning purchase to the extent of Rs.1.33 lacks + 4% S.T. and I also was allowed to

exercise purchase from time to time to run the areas under me by incurring expenditure to

the extent of Rs.2 lacks at the time for sanctioning purchase of petty items, stocked or
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non-stocked Item and the CAO / A.O. in their wisdom and knowledge of the rules
allowed the purchases and incorporating these expenditures in the books of Nashik SSA.
The action of CAO is allowing expenditure was keeping in conformity with some
circulars or Authority under which the two DGM’s myself and Padegaonkar exercised

their Financial Powers. This is further confirms by noting between GM and CAO on NS-

2 in S-3 whén the GM raised the quarry “CAQ may please explain how the bill has been

passed/paid when it is exceeding one lack inspite of my instructions to submit it to GM”

which the CAO replied, “this is the case prior to the issue of the revised delegation of

power”, showing that I had powers at least over 1 lack prior to 1/7/97 when the new

delegation of powers were revised on formation of GM incharge of Nashik SSA by

upgrading the district. In upgrading the District, the powers of DGM were degraded to
Rs.1 lack. This against all the oral evidences of V.O’s and shows that the DGM had

power for authorizing local purchases of Non stocked item over Ps.1 lack, the higher
limit it no where on record but the then CAO/IFA had a definite idea that a DGM had
definite power upto the extent to pass the bill submitted by 'the supplier M/s. Hi-Tech
supplied to the extent of 1,40,000/- and yet the 1.O. perhaps does not agrees and raises the

doubt whether the DGM had power or not. Partially accepting the DGM’s powers on

clarification of the CAQ, the I0Q. had the audacity to say that the power was not utilized in

prudent manner. What is prudent manner. the 1.0. has not explained but if the CAO’s

contention is to be accepted, he was of the opinion (and advised the GM accordingly)

shows that the amount was utilized in a prudent manner that is why he passed and paid it.

As regards the passing the expenditure earlier before placing the orders for purchase by
the AGM (Plg), what was not prudent for the 1.O. was prudent enough for the CAO to
approve or passed and paid amount. Between the 1.O. and the CAO, the action of the
CAO/IFA was more Authentic and should be acceptable against the side remark by the
I.O. that the power was not utilized in a prudent manner which came out in a prejudices
manner and mind set by the 1.O. because:
(1) He had earlier dealt the case of Shri B.Prasad, the then GM Nashik when the same
portion for investigation came before him where the same set of charge was

leveled against him also. As it is clear from the elements of charge that both the



&

(i1)

- ~99 -

| = 1 MAY 70y
37 4

IRy

~ Guwahati Bench

| Uentifal Administrative Feibuing

DGM/GM approved expenditure far in excess of delegated financial power

without specifying what the financial power of DGM and GM.

He has also considered the opinion and advice given by the CVC in their OM
No.(it was 1.D. not O.M.) 003/P&T/142 dated 5.6.2003 which was advertently or
inadvertently furnished by the Disc-Authority along the papers and documents
supplied to the 1.O. under sub-Rule-6 of Rule-14 of CCS(CCA) conduct Rule-
1965. s This prejudice 1.O’s mind against me particularly so when the O.M.
referred to above was not part of the charge or part of the proceedings where the
CVC explained the opinion and was extensively considered by the 1.O. Therefore
the prejudice caused by any documents weighed heavily with the 1.O. to further

conclude “all concerned did not follow the existing guidelines/Rules including

CQO". Normally the side line remark are taken cognizance of Disc-Authority but
here again the 1.0. failed to say who those all concerned were unless he has
named in the O.M. listed for initiation of major penalty proceedings and including
Shri  B.Prasad, the then GM, myself A.K.Dutta, the then DGM, Shri
M.G.Kamlapurkar, the then AGM (Plg), and Shri A.K.Pathak, the then SDE (Plg)
as well as Shri M.D.Gosavi, the then CAO/IFA but excludes the another name
Shri Punde, CAO Preceding to Shri Gosavi, CAO who initially acted against all
the rules and norms and set a precedence to Gosavi to follow. Even the CVC
were not fair in excluding Punde from disciplinary action in the same way as it
suggested action against Gosavi. In short, with the five points of this
representation, it should be clear to the DA to conclude that the l.O’s report was
not report at all within the area of Sub-Rule of Rule-14 of the CCS(CCA) conduct
Rule-1965.

Attention of the DA is also invited to the Local Pljrcllases: General
Guidelines coded at 4.1 in the page no. 124 in the Hand Book on TELECOM
CIVIL WORKS & ACCOUNTS (Revised and Enlarged Edition 2000) by
C.V.R.Reddy is enclosed at Annexure-IV herewith at para (2) it is stated that the
purchases are to be approved only by Officers who are vested within financial

powers and

L.
-
sk
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the purchase proposal: Duties of IFA/AO as codified at 4.1. 2 page o124~

mentioned in the enclosed Annexure-IV. This is as per the D.G’s letter no.15-

214/82-TA(IC), dt.17/12/83.

In deciding this case, the DA is requested to consider this representation in
Proper prospective and it is necessary that all points raised and summarized in the order

and also discuss logically to show how they are not tenable and acceptable to it.

Attention of the Disciplinary Authority is also invited to the ratio laid
down by the Hon’ble Supreme Court in case of Satyendra Chander Jain Vs. Punjab
National Bank 1998 SCC(L&S)211, Date of judgement 15/2/96 as reported in Swamy’s
Case law Digest 1997/2 at S1.131 at page-145 thereof stated as *“ Disc-Authority should
exercise their judicial discretion having regard to the facts of the case and can not act on
the dictates of third party like Government or Vigilance Commission”.

Again mentioned in Swafny’s case Law Digest 1972/2 S1.No.132, the ratio laid
down by the Central Administrative Tribunal (CAT), Guwahati Bench in the case of
C.Shullai Vs. Union of India and others in O.A No.213 of 1994, Date of Judgment
8/7/97, it is clearly stated thereof “The Disc-Authority must consider the case on his own
definite finding on the basis of charges proved and he can not simply accept the findings
of the Enquiry Officer”.

When the 1.O’s comments as a side remarks that all concerned did not follow the

existing rules including the CQO. No action is warranted against me in particular when |

did not handie any of finance or independently approved any expenditures without prior

consent of the CAO who was the head of the office of Financial Rules. It was the dut? of

the CAQO to guide the subordinate officers on Financial Rules and matters and if any of

the subordinate officer violates any of the Financial Rules, he was again duty bound to

bring to the notice of the head of the administrative units.(GM Nashik in this case) for

remedial measures or action as deemed fit (Rule 17 & 21 of FHB Vol-III). In case the

GM over rule the CAO or in case of serious financial irregularities, a report at once
should be sent to the Circle Accountant (Higher Office) even though the irregularities

were set right under the orders of the Competent Authority (Rule 23 of FHB Vol-III). The
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CAO has done nothing in this case since as per his Financial Rules & and his eyes there

was no Financial irregularities much less to serious to report. Under these circumstance

even in the eyes of the Financial Rules, I have not committed any irregularities despite

whatever the 1.O. says as proved and partly proved.

With this, Your Excellency, I close this representation.. At least
now to get this examined in proper prospective by the E'ngg/Accounts Authorities to set if
there is still any case against me regarding the whole affairs as charged for. Keeping in
view:

1) The bias of I/O as referred by him in the opening para of his report where he
reference to the CVC advice primary and CVC’s OM (actually it was ID)
NO.003/P&T/142 dated 5/6/03 which was extraneously considered by him
without giving me a chance to defend against.

2) Judgement of Jodhpur Bench of CAT to consider if the charge was PROVED or
Not proved against partly proved as concluded by /O. Since the judgement says
that there is “No Middle Course” and finally

3) Of course on FACT as shown in this representation when 30 CAO’s out of which
6 of them from Maharashtra Telecom Circle processed similarly without calling
Tenders and approved the purchases as the Heads of the Units for Financial Rules.
The different standards are NOW being applied for Nashik SSA only to blatantly
discriminate between purchases under the same and similar circumstances within
the same powers by the DGM’s/GM’s who approve purchases.

I hope for clear reason verdict to show as it is necessary that all the points

raised by me hearing by me as CO or summarized in the order and or also

logically discussed to show how they are NOT TENABLE or acceptable.

Particularly with the following glaring disparities.

(N In the same district But I am faulted under
Padegaonkar is not faulted similar circumstances
(2) CAQOQ Punde is not faulted But his successor Gosavi

is faulted and CVC advised
him Govt.displeasure since

he retired.




(3) 30 CAO’s not faulted

(4)  Even 6 SSA’s(including

-of Maharashtra Circle itself not

is faulted.

NI

(5)  Even Audit Inspection Report faulted
3 other SSA’s But were PARDONED

10T
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But Nasik SSA-efficersar
faulted under all
circumstances common to all.
But only Nasik SSA targeted

for.

Only Nasik SSA was

targeted.

The recent circular (D-10) issued by the Director (VM), VIG Monitoring-
II Dept. of Telecom, Govt. of India, F.No./17/4/2003-VM-II dt.25/11/2003 regarding

Local Purchases can also be kept for kind consideration to see if the case could be

dropped at this stage.

And your Excellency, if this is dispensing of justice as penned by DA/CVC and

I/0, T would Pray to God to pardon all as they do not know what they are Doing and Save

Me.

In view of above circumstances, I request your goodself to be kind enough to

Exonerate me from the charges leveled vide Memorandum no.8/248/2003-VIG I dated

29/8/2003.
[ remain,

Thanking you,

Date: 27" September, 2004

Place: Kalyan

Enclosures:

Yours faithfully,

(A.K.DUTTA)

1. List of All India Purchases for the above Instruments/Testers were already

submitted with my Defence brief and enclosed herewith for ready reference as

Annexure-I.
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List of equipment purchased during 1997-98 by Nasik Telecom District as

Annexure-II.

Comparative charges as to cost of the Testers/Instruments available during the
period is enclosed herewith as Annexure-III & ITI-A.

Local Purchases: General Guidelines & Purchase Proposal: Duties of [FA/AO. At
page no. 123 & 124 from Hand Book on Telecom Civil Works & Accounts
(Revised and Enlarged Edition 2000) — Copy enclosed at Annexure-IV.

Copy of the (i) Supreme Court Judgment in Swamy’s CL Digest 1997/2 at S1.131

and (ii) CAT Guwahati Bench in Swamy’s CL Digest 1997/2 at S1.132 and (ii1)

Judgment pronounce by the CAT Bench of Jodhpur in case of Ramdas Singh Vs.

Union of India and others.

e
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Government of India ‘ Central Adminlistrative Tribunal
Ministry of Communications and Information Technol#gy
Department of Telecommunications : -1 WAV

(Vigilance-II Section)

915, Sanchar Bhawgn, 20-A g%'ag
ﬁ“??‘izﬁ"h{?bl ench

New D

Dated, the ) 72 2005
s /C'
ORDER I7/

“That the said Shri A.K. Dutta, while functioning as Deputy General Manager(Planning), O/o
GM, Nasik Telecom District during the period from July, 1997, to February, 1998 in
connivance with Shrj B. Prasad, GM, Shri N.G. Kamalpurkar, AGM(Planning), Shri M.D.

- Gosavi, CAO and Shri A K. Pathak, SDE(Planning) all of Nasik Telecom District, approved
the procurement of non-stocked items viz Cable Route Tracers, Pulse Reflecometers. Battery
Voltage Monitoring Systems and Digital Earth Resistance Tester from M/s. Hi-Tech Telecom
Systems, Hyderabad, for a tota] of Rs.4,63,032/- on the basis of quotations, without inviting
tenders as required, though the equipments were hot proprietary items, far in excess of the
delegated financial powers of the DGM/GM and without ascertaining the specific
requirements of the field units; in violation inter alia of Rule-6, and Para 28 of Annexure to
Chapter-8, of Genera] F inancial Rules, 1963, Department of Telecom Circular letters No.51-

© 6/91-MMC/Pt dated 12.1.93 and No.305-2/95-MMS dated 8] 1.95, letter No.BGT/3-9/97-98
dated 09.12.97 from General Manager(Finance), Maharashtra Telecom Circle, addressed to
Shri B. Prasad, General Manager, Nasik Telecom District, and Rule-60 of P&T Financia
Handbook Volume-I: thereby depriving the Department of the benefit of competitive rates
and showing undue favour to the aforesaid private party.

Thus. by his above act, the said Shri A K. Dutta Commi[tedgrave misconduct, failed to
maintain absolute integrity and devotion to duty and acted in a manner unbecoming of a

~ Government Servant, thereby contravening Rule 3(1) (i), (1) & (iii) of the CCS(Conduct)
Rules, 1964.

2. WHEREAS Shri A K. Dutta vide his representation dated 15.10.2003 denied the

charges and desired to be heard in person. An inquiry was, therefore, ordered in this case.

Shri N.X. Ghosh, CDI, nominated by the CVC, and Shri AK. Sahu, General Manager

(Operations), O/o CGM Telecom, Maharashtra Telecom Circle, Mumbaj were appointed as

the Inquiring Authority and Presenting Officer, respectively. The Inquiring Authority has

~“submitted its report dated 05.07.2004 holding the charge as partly proved. The CVC, vide

ID Note No. 003/P&T/114/2397 dated 2™ August, 2004 advised imposition of a suitable

major penalty on Shri A.K. Dutta. With the approval of Competent Disciplinary Authority, a

copy of Inquiry Report was furnished to the Charged Officer alongwith a copy of CV(C’s

y advice, to enable him to make such rePresentation as he wished to make, Shri A.K. Dutta has

submitted his representation, dated 27" September 2004, wherein he could not bring out any

\Jew facts to rebut the findings of the 10. Therefore, with the approval of the Competent

¥ Disciplinary Authority, the case was referred to the UPSC for their statutory advice as to the
quantum of punishment that may be imposed on Shri A.K. Dutta, DGM.
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3. WHEREAS the UPSC have tendered their advice in'thi\s matter vide their letter

No.F.3/461/04-S ], dated 08.09.2005 (Copy enclosed). The Commission have, inter-alia observed
the following :

he was not vested with any financjal power. Since, category of officers delegated with
financial powers, as shown in D9, does not include or mention the designation of DGM,
the Commission are of the view that the 10 is right, thereby proving this component of
the charge also.

(c) The allegation that specific requirements were not ascertained is also proved. i s also
proved that the Charged Officer’s actiop was in violation of provisions contained in para
28 of Chapter 8 of GFR and instructions/guidelines of DoT dated 8.11.1995 and thereby
depriving the Department of the element of competitive rates.

4. AND WHEREAS the Commission are of the view that the ends of Justice would be met in
this case if the penalty of “reduction to one lower stage in the time scale of pay for a period of one
year with the stipulation that he will not earn any increments of pay during the period of such
reduction and on the expiry of such period, the reduction wi] have the effect of postponing his future
increments of pay”is imposed on Shyi A.K. Dutta, DGM.

5. NOW THEREFORE, after careful  consideration of the findings of the Inquiry Officer,
submissions made by Shyi A.K. Dutta, DGM, the Charged Officer, in his representation dated 27"
September 2004, the advice tendered by the UPSC, vide their aforesaid letter dated 08.09.2005 and
all relevant facts and circumstances of the case, the President. the competent Disciplinary Authority.
accepts the advice of the UPSC and hereby imposes on Shr A.K. Dutta, the penalty of “reduction 1o
one lower stage in the time scale of pay for a period of one year with the stipulation that he wil] not
earn any increments of pay during the period of such reduction and on the expiry of such period. the
reduction will have the effect of postponing his future increments of pay” on Shyj A.K. Dutta, DGM.

6. The receipt of this Order shall be acknowledged by Shii A K. Dutta, DGM.

By order and in the name of the President.

—

Encl: Copy of UPSC’s letter No.3/461/04-S.1 dated 08.09.05

}m@mma,

(Staff No.8188), 4
Deputy General Manager, ~ 1 MAY
O/o GM, Tezpur Telecom District,

Assam Telecom Circle, s
Guwahati. ' : guwahati Bench
Through the CGM, Maharashtra Tebtecom~; 3

. Desk Officer (Vig.II)
Central Administrative Tribunat

(AK Patro)/
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BHARAT SANCHAR NIGAM LIMITED
(A GOVT. OF INDIA ENTERPRISE)
O/0 CHIEF GENERAL MANAGER
ASSAM TELECOM CIRCLE, GUWAHATI-07.

No. Vig/ A\ssam/43 Pt-\V1/12 | Dated, 27-10-05.

Lo,

The General Manager Telecom
BSNL Tezpur.

sub - Final order in respect of disciplinary proceedings against shrr \.K.Durra, DG
Tezpur.

Ret - Order No. 8/248/2003-Vig 11 did. 17-10-05.

s direcred, kindly find enclosed herewith order No. cited above alongwich the
advice of UPSC in the disciplinary proceedings against Shr AN Durra, the then Area
Manager Nalvan Telecom Disteict Maharashera, now DGN Tezpur wherem penaly has
been imposed under Rule-14 against shrr ALK Durta, s such vou are requested kindh
to serve the order to shei A K. Dutta and his dated acknowledgement receipr may be
sent to this oftice for onward transmission to TCHQ New Delhi The order should be
mplemented immediately please. '

. | Central Administrative Tribunal

/

y - 1 MmAY 70yl
Qy
hati Bench o ’
) uwahati Benc vl _62% ok
;_ .. Dy. General/Wlanager(Vig)
k eral Managel

Iaclo \\ above.

O/0 Chief
Assam Teleco
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Bharat Sanchar Nigam Limited
Office of The General Manager Telecom District
Terpur - 784 001

No. X-1/Dise/Rule-14/06-07/

_Dudat Tezpur, the 31-05-00

SUR - DISCIPLINARY PROCEEDING AGAINST SHREA K Do
: D.G.M. Terpur,

As per the Telecom Conmmission o Hew Delhi vide onide
NO.8/248/2003-Vig H dated. 17-10-2005 Penalty has been imposed forreduetivon
by one stage in the time scale of pay for a period of one year with effect Trom
O1-04-2006 on Shri ALK Dutta, D.G.M. Tezpurthate of Birth 27-10-19309)
which is conveyed by DGM(Vig) O/0 CGMT Assam Cirele, Guawahatis e
his Ietier No Vig/Assam/43 P-VIZE2 dated 27-10-2003

VIS THEREFORE ORDERED THAT TTH PAY OF SHIPH
ALK DUTTA. DGMTEZPUR BE REDUCED BY ONEC STAGE FROM
RS.17300.00 TO RS ATH00.00 IN THE TIME SCALE OF PAY Rs 13000 Ben
1R300 FOR PERIOD OF 12 (PWELVE) MONTHS WHFH PEPECT FRONT 0
04-2006. TS FURTHER DIRECTED THAT SHREARK DUTTA DG
TEZPUR WHL NOT EARN INCREMENT OF PAY DURING P P ce
OF REDUCTION AND THA T ONTTHE EXPIRY THIS PERIOD, THI
REDUCTION WH L HAVE T LEFECT OF POSEPORISC S b i

INCREMUENT OF PAY.
Cf ," o
Vs

Generad \I v wn 'Lll com st

BSNEL Uezpur_ T84 001
Copy to:
l Phe ALOCashy, OO GNEEDY L 710 R

Chhe \I)I(HRI)) VVOGMIED T/
1 Shri A Dutta, DONM TEZPUR. (
mu{

Generd \lnn wu Tele v
BSNT Terpur - 784001

o

HET YITRTeR TeIeRTuT

Central Administrative Tribunat
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From:- Sh. ALK Duttg, AN
DGM BSNY L

Tespur-784001

I o,
The General Manager Telecom
BS.NL Terpur-784001
Sub- Disciplinary Proceeding against Sh. AKDuta D.GaT, Fespur,
R/Sir,

The recciptof the 1etier No. N-HDise/Rule-141 06,

O7 dated 3 03 o,
e by GAITD Terpur i

hereby achnowledped T )y, anderignnd

Fhanking you,

Yo ithiully

J(’S)\l I./’; e /!" L
3 Ny

2
CNTO P!

VO3 000
lespur,

~ 1 MOY rvug
=TAURS
uwahati Bench

=1 Ty At
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Comparative Price of Cable Route Tracer

AMEMRE - 14

ANNEXURE-IT-A

SL.LNo. | Name of Price of Item Period / Date Item Name Remark
Manufacturer/Supplier ,
1 M/s. Aplab Ltd. , Pune Rs.1,33,000/- June/Dec 1997 Cable Route Tracer
2 M/s Aplab Seba Electronics Ltd. Rs.1,33,000/- June/Dec 1997 -do-
3 MUs. Aishwarya Telecom Pvt. Ltd. | Rs.1,10,000/- Oct/Nov 1998 -do-
Hyderabad o ‘ o
4 M/s. Aishwarya Telecom Pvt. Ltd. | Rs.1,72,000/- October 1997 Comprehensive
Hyderabad o Cable Test set
5 M/s. Kendriya Bhandar Rs.1,95,000/- June 2001 Cable Route Tracer
6 M/s. Hi-Tech Telecom Pvt. Ltd. | Rs.84,000/- July/August 1997 -do-. Lowest
Hyderabad » N . Price
7 M/s. MRPC Hyderabad .| Rs.3,94,000/- Oct/Nov 1999 Audio Visual Cable
Set (MRPC
Automatic Model
Master) with EC-RT
with compulsory
Accessories

M Centralﬂdmihlstmﬂvc Yribunal
Ve
}&&@P /

3{rereh (07
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Comparative Price of Pulse Reflectometer

ANNEXURE-II-B

SL.No. | Name of Price of Period / Date Item Name Remark

Manufacturer/Supplier Reflectometer
Equivalent Tester

1 Ms. Sebatel Telekommunikation Rs.85,000/- June/July 1997 Cable Fault
Technik Gmbh supplied by M/s. Locator
Aplab Ltd. Thane (BARTECH-5T)

2 M/S. Aishwarya Telecom Pvt. Ltd. | Rs.89,000/- July/August 1997 - | Cable ‘Fault
Hyderabad Locator & Low

' Insulation Tester
3 M/s. Advanced Electronics & Rs.1,95,000/- August/September | Cable ~ Fault
‘ Communication System, 1999 Locator with

Hyderabad-4 Accessories

4 M/s. Hi-Tech Telecom System | Rs.45,000/- + Tax July/August 1997 Pulse Reflecto | Lowest Price
Hyderabad _ , . meter

5 M/s. Advanced Electronics & Rs.1,95,000 August 1999 Cable Fault
Communication System, Locator with
Hyderabad ' Accessories (TEC

Approved)
Ceantrai Administrative Tribunal
{ » = 1 MAY -
TS

uwahati Bench J

2\
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ANNEXURE = (2.

K
ANNEXURE-I
Sr. Station Circle P.O.No. P.O. ftern Name Qt Supplier Cost/Price
No Date y.
1 Ahmedabad Gujarat Tender ATD/MM/T- | 6.3.96 Cable Route Tracer | - M/s.V B. Rs.1,33,000/-
55/94-95/61 Electronics,
_ Ahmedabad
1 Latur Maharashtra | S- 10/GM/Pos/96-97/16 | 12.6.96 | Cable Route Tracer | 01 | M/s.Aplab Rs.1,33,000/-
from TDE Latur Ltd Thane
_ o S (Mumbai) -
2 | Vijawada Karnataka SDOP-1/Cables/96-97 26.7.96 Low Insulation 01 | Aishwarya Rs.89,000/-
from SDOT Vijaywada Fault Locator Telecom Pvt.
Ltd.,
o o , ' Hyderabad
3 | Visakapatnam -do- TAV/Genl/1-32/95-96 | 10.9.96 -do- 01 -do- -do-
from GM
‘ ‘ | Visakapatnam o . - i
4 | Guntur Karnataka TDG/MM/5- 13.9.96 | Low Insulation 01 -do- - Rs.89,000/-
' ' 4/Qtn/111/96-97/36 from Fault Locator :
GM Guntur _
S Sawantwadi Mabharashtra | TDE/SNDG/S-7/96- 8.10.96 Battery Voltage 02 | M/s. Hi-Tech | Rs.11,900/-
‘ 97/17 from TDE Monitor System Telecom
Sawantwadi System,
Digital Earth 01 | Hyderabad Rs.14,000/-
- | Resistance Tester each + Tax
= __| 6 ‘| Kolhapur Mabharashtra | KTD/TP-11/32/111/134 22.10.96 | Cable Route Tracer | 01 | M/s.Aplab Rs.1,33,000/-
% ITRIRTT from Seba -
Cenlral/%dmimstm ﬁbun] Electronics
/ [l’ Ltd. Pune

=1 May

¥
uwahati Bench
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7 | Nalgonda Karnataka G-1/96-97/21 from 6.11.96 | Low Insulation 01 | Aishwarya Rs.89,000/-
TDM Nolganda Fault Locator Telecom Pvt.
Ltd,,
v : _ Hyderabad
8 | Sangareddy Karnataka S/TDM/SGD/96-97/65 | 19.11.96 -do- - 01 -do- -do-
, from TDM Sangareddy .
9 | Nanded Maharashtra | W-62/96/97 from GM | 17.12.96 | Battery Voltage 03 | M/s.Hi-Tech | Rs.11,900/-
Nanded Monitor System Telecom
System,
Digital Earth 01 | Hyderabad Rs.14,000/-
Resistance Tester each + Tax
10 | Ahmedabad Gujarat | ATD/MMT-55/94- 25.4.97 Cable Route Tracer | 01 | M/s.V.B. Rs.1,33,000/-
95/76 from SDE(MM) ‘| Electronics
, O/0.ATD Ahmedabad | Ahmedabad
11 | Latur Maharashtra | S-10/POS/97-98/LTR/7 | 16.5.97 | Battery Voltage 04 | M/s.Hi-Tech | Rs.11,900/-
from TDM Latur Monitor System Telecom
System,
Digital Earth 03 | Hyderabad Rs.14,000/-
o ' L | Resistance Tester each + Tax
12 | Latur Mabharashtra | S-10/POS/97-98/L TR 23.6.97 Cable Route Tracer | 01 | M/s.Hi-Tech | Rs.84,000/-
' : Telecom
Puise Reflecto 01 | System, Rs.45,000/- +
: : Meter ° Hyderabad other Tax
13 | Calcutta West DE/DD/53 28.10.98 | Comprehensive 01 | Aishwarya Rs.1,72,000/-
Bengal fromDEP/DD Ext.] Cable Test Set Telecom Pvt. | + Tax
Calcutta Ltd.
' . Hyderabad -
%quﬁa;\ ‘W—ajdha Maharashtra | W-12-43/T  Eqpts/98- | 21.12.98 | Digital Cable Fault | 01 | Aishwarya Rs.89,000/-
entral Administratilg Tyip, nail 99/67 from TDM Locator Telecom Pvt.
! Wardha Ltd.
- 1 MAY Cable Route Tracer | 01 | Hyderabad Rs.1,10,000/-
\%




1%

15 | Gaya Bihar WP-23/Engg-27/Part/52 | 22.12.98 Comprehensive ~To1 | Aishwarya Rs.1,72,000/-
fromGMT(s) Gaya Cable Test Set Telecom Pvt. | + Tax
: Ltd.
Hyderabad
16 | Sasaram -do- W-5/Part/389 from | 22.12.98 | Cable Test Set 01 -do- Rs.1,72,000/-
TDE Sasaram - + Tax
17 | Daltongan) -do- C-16/DTJ from 6.1.99 Cable Test Set 01 -do- Rs.1,72,000/-
' Daltonganj + Tax
18 | Jind Rajasthan JD/Tender/TS- 5.2.99 Digital Each 04 | Aishwarya Rs.39,952/-
INS/3/98/26 from TDM Resistance Tester Telecom Pvt.
Jind Ltd.
Cable Fault | 03 | Hyderabad Rs.1,18,228/-
' ‘ Locator
19 | Nanded Maharashtra | NND/ENG- 9.4.99 Cable Fault 01 | MRPC. Rs.3,94,000/-
7/1/PO/1V/139 from Locator (Audio set | Hyederabad
Area G.M. Visual Cable Test
Marathawad, Nanded Set) with
: Compulsory"
, o 1 ‘ Accessories v _
20 | -do- -do- NND/ENG-7/1/PO/99- | 31 5.99 -do- 01 -do- -do-
2000/4 from Area G.M. set ' -
Marathwad area,
) , Nanded , _
21 | -do- -do- NND/ENG-7/1/PO/99- | 21.6.99 -do- 01 -do- -do-
2000/7 from Area G.M. set
Marathwad area
i %a&a ~ _ Nanded
[ Contral g?m?ar 22 m -do- NND/ENG-7/1/PO/99- | 22.6.99 ~do- 01 -do- -do-
Administrative Trltwan s | 2000/8 set
: /
/ =1 MAY I
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NND/ENG-7/1/PO/99-

23 | Nanded Mabharashtra 15.7.99 Cable Fault 01 |[MRPC. Rs.3,94,000/-
2000/10 Locator (Audio set | Hyederabad
Visual Cable Test
Set) with
Compulsory
, Accessories
24 | Aurangabad Mabharashtra | S-14/LP/CP/99- 19899 | TEC Approved | 02 | Aishwarya Rs.3,98,000/-
2000/100 Low Insulation Telecom Pvt.
fromAGM(Plg), Fault Locator with Ltd.
0/0.GMT Aurabgabad , Accessories Hyderabad
25 -do- -do- S-14/LP/CP(Part-11)/99- | 19.8.99 | TEC Approved 02 | Advanced Rs.3,90,000/-
2000/03 from - Cable Fault Electronics &
AGM(Plg), O/0.GMT Locator with Communicati
Aurangabad Accessories on System,
R AU . , Hyderabad
26 -do- -do- S-14/LP/CP/99- 3.11.99 | MRPC Automatic | 01 | MRPC Rs.1,99,000/-
2000/105 from AGM Model Master set | (Market +
(Plg), O/0.GMT (Audio Visual Research & | Rs.1,95,100/-
Aurangabad Cable Test Set) Project
- with Compulsory Consulting Total..
Accessories Services Rs.3,94,100/-
, _ Hyderabad
27 | -do- -do- S-14/LP/CP/Part-11/99- | 12.11.99 | TEC Approved | 01 | Advanced Rs.1,95,000/-
2000/07 from ' Cable Fault | Electronics &
AGM(Plg), O/0.GMT Locator with Communicati
Aurangabad Accessories on  System,
_ _ B Hyderabad
Jhansi Uttar G-10/Cable Route | 7.6.2001 | Cable Route Tracer | 01 | M/s.Kendriya | Rs.1,95,000/-
Pradesh Tracer/2001-2002/3 Bhandar,
from AGM  (Staff) Hyderabad
dbbna, 0/0.GM, BSNL, Jhansi ~

1%



29 | Calcutta West W-8/02-03/23 from 25.2.03 Cable Route | 05 M/s.Kendriya | Rs.9,75,000/-
' Bengal DE(MM) O/o.GMT Tracer(Model Bhandar,
Calcutta Aishwarya  SILI ' Hyderabad
COM PCT-01)
30 | Pathankot Punjab No.MM/Procurement/ 11.3.03 Cable Route Tracer | 01 | M/s.Kendriya | Rs.1,95,000/-
Cable Route (TEC  Approved) | Bhandar,
Tracer/ITI/PKT- Make PCT-01 Hyderabad
SSA/02-03/3
Central Adminlstrative Tribuna
o
= 1 MAY iy
guwahati Bench J
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- Adjuiant General's branch )

PIN-O0A55E4

v
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o $ftg sgrafme afewvw | %‘;} ERED
Tele Mit: 6837 . - 132 Station Health Orgamzataonm
IR LN 1) . PIN-803132
GG 89 APO

Guwahati Bench.

250214 qargrdY saradis 4 May 2007
- 4" ! B A
’Mrf Gautam Baishya, e ,
Senior Govt Stanting Counsel, '
dt‘\-'r : / » b
Guwahati<?81005 S 3

o

O SE/2007 FILED BY SHEY SIHES/AR BAs MAZDOCRYS
e A N@ ﬂ?&r Fi“‘s ik {ZA‘;‘ @wgf;m;mﬂ

Y rha S A
TR i

1. Please refer to this ofiice letter No 2502/14 dated 18 May 2007 .
2. - - Afresh counter affidevit duly vetted by Ministry of Defensm /LA (Def) egainst the OA No
56!2897 fiied by Shri ‘Sidheswar Das, Mazdoor vs Union of India and Othﬁf in CAT Guwahati
is being sent for ‘ilmg on due dete .

?» o ltie rethst.,d to ﬁi tha caunter affidavitas eany as possible.

%\\0\ Lo { omm‘ %ha}(i:.)

, - Majm
Em‘.is : above Cffig Gificer Commanding

ﬁo_ ‘»to."n (

T sl »

lntegreted KG: of MOD { Ay )

DGMS 38 A sares e 38T
1! Block, New D@fhi’ i 1(}001

HQ F'*ste.n Cammand (Med}
FortWilliam, Koikata-24 .

HQ 101 Area (Med) -
BIN-Q08101 ,‘ |
GIO 82 APO - > - for. yourinfo pleasor- .
Legal Cofi, HQ 51 SubAmea, - S
CIO §8 APO

CAT, |
Guwaheti-781008
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8.

 CHNTRAL - S A ENTSRAT TVE  TRIDUNAL
GUWAHATI DENGH:

#RIGINAL AFPLEGATION NO, QJQ‘?{L @_6

' a) Name of the applicat s= /i,ﬂﬁ\“T}VJ*Q“

b3 Responﬁants:- Union of India & Ors
c) No, of Applicant(S) :-

Is the application is the proper forms— Yes/

sihether name & desription and addr :55 Of thp all papers been
fyrnished in cause title 3= Yzs/ N

Has the appllcatloﬁ bzen dully signed ahd varlfled ¢= Y&S éluéé
Have.the Copies duly signed - st/f/pz/ﬂ |
Have sufficiant number of copies of the application been filed: —Y;s{}}é

uhether all the annexure parties arc impleaded «-Yas/Xo. .
dhether English translation of ducuments in the Lanmguage 2 Ye§£§94x

9, Is the appllcatlon is in time ¢- Yes/NZ.

1&, Has the Vakalatnama/Memo of appearancc/huthorlsatlon is filed:—Yﬁ;%NBa

11, Is the appllcatlon by 1F0/ DD/ For Rs: & f - 286 QB)/Q?-’} /

12, Has the apéllcatlon is maitanablé - Y?ﬂ

13, Has the Iﬁ%Ugnﬁd order original duly 2@ tested been filed s Yes/No<

14, Has the 1ig1ble copies of the anhéxures dully attested filed:-Yes/

15, Has the Index of ducuments been filed all availableée - Yes/

16, Has the required number of envoloped bearlng‘full»addreés of the
respondants been filed z= Yes/ Moo

17. Has the declaration as I€ Arod by item 7 of the forms- Yes/Np<~

lS.,Whether the relief sought f2r ariecs out of the single ¢- Ye%L/Nﬁx

19. tihether the interim T2 dief 1s prayed for :- yas/ ‘-

277, In case of gondonation of delay is Filed is it supported :nYe§ﬁﬁ“.

21, #Whether this Cas: ean be heard bygﬁéggie,geﬁch/J1v1513n Dench

22, Any other point s~

23, Result of the Serutiny with jnitial of the Serutiny clerk the

application is in order:- N~ c;;;}LJ \
"D

e pUY>p£A_C;£WA\ A W

phot |
SECTION OFFIGE\R ' DEFUTY REGLSIRAR

Re—
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0.A. No, Mrb /2006

Sri Anjan Kumar Duita

i7

-Ys-
¥ * l‘ #
Union of India & (e,

' DATES AND SYNS

TR A ih &

13.10.2003-

07,01.2004-

Y N NN
aL UL LVUE-

¥ 5
and
iy
fona
=
)
k=

Applicant is presently working as DGM, BSNIT,, Tezpur, Agsam. Ha
was served a memo of charge sheet issued by the Govt. of Imha,

LY Py it [ RO Tn ~laem ™A
IVILIALA S' Gl i.LiL.L\J_\j Luuuuxat‘\ni ﬂl[u Ail.l\‘.i ia }Kjl.i AL kxljl&ixb%,‘f; 358 !ii.

of Telecommunication where it has been alleged that while he was
mnauomng % bad U\Jl\u \.l mrmmg; .iIl tﬂL UI.TJ( £ Ul L}i(' S\, lVl, j'\liii’ili'i )
Telecom District from lilv 1997 ta thrnarv 98 it ig a!!@apd that the

e 4 Lidds PERi4 8

dppumnt approv ed the Procurement of non stock lt&‘mb, Dt‘\' ond

r'?c}anafor? ﬁnanma? anjnr wi ﬂw‘n:i- *.rnv:h-ng fmnr?arc ;rr‘ml ﬂ'!o

Cippar iment has been depnied the benefil Oi LOI.IIDEUMVB raies

ohr\n"nn— 1111r}-nn ‘rn'-n-nv tn l-]‘v\ vn-tt
\) LAnAiak. iz i.

{Annexure-1) |

Applicant submitted his reply denying the article of charge.
‘ { Armienure-2 series)

Az} blicant praved for Qummf of 14 additional documenis for the

- 4+
purpose of exan mining the same in the inguiry procecding.
{Annexure-3)
Dm-mmm"*' inquiry was hold at Now Qeﬁhz 11“‘ thoreaftor *'omular
hearing was conducted on 6, 7 and 8t Mav of 2004 at the office of
the GMT, Raigad, }ﬂur“&"i.
Thaai & raised an obloctime eomsedioa . S Y N
ll I‘v Uu.l CEF FaiSedl ain ¢ HECHOL ftgdrtuiié EOAUCUOH O s0inge
additional documents as prayed by the applicant {Annexure-4)
Applicant  suhmitted representation to  the inquiry officer

explaining the reievancy of the documents requisitioned by him.

fﬁgl-lnﬂ' ﬁ?ﬁf‘ar grg‘aﬁtgd '{"h_o_ rg?rocaﬂiah.ﬁﬁ aﬁ"f A'tfa("fp.‘; H«a

¢ documents availabie. (_Annexure—b}




21.32.2004-

08.05.2004-

10.07.1997-

-y
Ua s, 4\,\1‘-}:—

-
!

3

¢

‘:3}}-_:}1(:311% 39.11195*'._1 Fhrowe T‘} }1142 ra})racnnf*aﬁnn f:nr avanmw:}ﬁgp .:_\f
Z additlional witnesses, ;

Applicant was examined in the Inquiry proceeding,

Applicant submitted defence brief before the Commissioner of
that ﬂ"it p*cs“n‘rjrg Officer
Yt (3H1x or and as such

Depurtmental nquirics  stutin
P sressed the material facts bef

th
e

h

e muum posiiion bhas noi been projecied. Appiicani {uriher
£

;E no ?111"@2C0 })QC }"\DDT! mqﬂn }'\ &

-

hh}_ﬁ-on in }‘*m written kﬁa\c tha

LR L Ao il L ER RS 8

L}E (CC) oifice of the GMT , Nasik with {ull and Lompleie lmcmual'
3}};1}:9&7&1 }}\7'_:' *}\n knar] nr “]1:\ T\-:c‘i-w-w ‘- A111'1ng }31:\ rn’ar\-—ln-n‘n'\nn‘-

AR%LREA .A.L.Ki..&i-il?‘\_ SEFS IJ.E

meomlg heid on 10.07.1997, Applicant also stated in defence briet

S [T S S puuuy L ~1i X P Ts."\,l.\
inat 11 u.h.,iC ia 4 ViSiaaon o1 ui(ﬁ' ani. _Bm.d‘\;uuxr Wl S13 JVi.j.'v‘ ARG

and hxs suaceeso M Gosavi, CAQ, IFA shouid be heid

FeSPOL fisivle in lerims of the rule cited in the dtxti vrief.
hmuifv repori was cominunicaled io ihe a ppu AL v ihe inquiry
renart after anaitmla of the mwr}nnr‘n ‘nﬂﬂhmin hﬂA hv the

mquiry officer that the articie of charge is partiy proved but tne

findinge of the inguiry officor is cor !r.lﬁmton and fAndings based
N no evidence, ( Anne,‘me-z )

Applicant after receipt of the inquiry report submitted a detailed
rei):vseﬂmu oil 1O uie msutmnaﬁ« duumnw, pouumg um, the
irregularities and 1n_h_rm2ﬁ°§ in the dpnartmpnta} DrocC PdeIlﬂ’ it was

also stated that m‘iflpin]ﬁr? auth wtities V]F'W‘i ‘311()11}0 be’ made
available to the ar«ﬂhvnnf when the gaid view commumnicated to the

=Y e LER-F S 2 (AL 28 L ¥

commission for oettmc advice has s been Sy stemancaﬂv suppres%a

'gp(j 1‘&:}(‘(\1‘%0:‘\;9 n—{\nnz«hfﬂfh' 1a r'?an-tan in ﬂ‘xa a}‘w\}iraﬂ} 1ty -’4&{‘6?1(; o
] & 1

LI¥TR 53

]
his case. It is also stated bv the applicant ttut the nguiry report is

se}f—cortrsé‘qucry . , {Annexura-§)

Applicant also pointed out that CVC has not appreciated the

evidence properly while tendering 20d 5 -ge of advice. Applicant
: 1 1 1.1 .

out that e has approved purchase within his financial
<al was aﬂnfnvﬂd hv the ("AOITFA nd he hac

simply folfowed the. preaevlent set by the CAQ/TFA.

i©
ESG }}OUJ e
nower and the nron

Apphcaﬂt has received the order of penditv dated 17.10
ChT A '«ﬂxlkumfv\#nrl NS A \?“}iﬂ vy & on '—)” 1“ INNR 3:“1‘- }\l

jY L7 kL LERLITRE RWS LAIT ok PAAALENL SRR PR VLT R &

i~ Toce #ia S .._..u_a_ Py L N
of i.v:xuuw Lias Ul::t:ll unoSeu Uy wie uuS&.;P aiy auuwu“t \N.li..lthl,

application of mind. 111d9nendenﬂ .and also without discussion of
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i
‘penalty bearing letter No. 8/248/2003-Vig. Tl dated 17.10.2005.

idence recorded in the inquiry proceeding as required under the

3

ride bul on the diclation of the Commission.

{Annexure-9 serias)
Hence this application before this Hon'ble Tribunal
PRAYERS
That the Hon'ble Tribunal be pleased to set aside and -;:.13_._11_ the impugned
memorandum of charge sheet issued vide letter bearing No. 8248,/ 2003-
\na T dated 20082003 i’&nnm{urﬂﬂ) ag wall ag the imnuoned order of

That the Hon'ble Tribunal be pleased direct respondemb fo restore the pay

~AE tha \v\i’\}il" aved Tar .g: o f\«n# r hanafiéa
\)J. AT 3(1 ruw-«lix YV idid :l.l.i ‘!.l, l\/i_ C‘-C ilf_..il“'}ll?.

I TET TPE t ER— il TTaall

Aomer sl ~12 B in Az é—iﬂ—'-x ng tho ~ e
C/RLY URAIED l'c.utf.l\o] L\) WIGd wWie dp}f&i&.dlli i5 efidued aS uig. ridii Uiy

Tribunal may deem fit and proper.

That the Hon'ble Tribunal be pleased to observe that the pendency of this
EOruvly & PRI SN aball .~ ha haw 4'.',“. Y SN reshn A amia $na  mrmaiAdan fha
\1}: ).)"J.\.ﬁ“\ill Uli.ﬂ.l i i iU& E./C LSRR tnl.i\.. CUPO uucal\a A ARFRAYRRATT LRI

representations of the applicant for his exoneration from the h arges and

.i ll§ }] LOE0 M.Ui. i
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TTI BENCH: GUWAHATI
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i85 [ AU & GCP]

of the cage - O AN 29,:5 2006

4

Title of the ca () A Nao
Shri Anjan Kumar Dutta, : Applicant
-Versug - .
[
Unios of India & Others Respondents j
ki
.
INDEX A
: 8L No.'| Annexure Particulars Page No v
01 emm Application 1-35
0z, - Verification ' ' -36-
03 1 Copy of meriorandum of charge cheet
L ’ r x
¢ . 37 - L{ 3 )
dated 29.08.05. - e
04. | 2{Series) | Copy of reply dated 15.10.03. v Lty —4§
03, 3 Copy of letter dated (7.01.2004 4¢ — 50
| 06 4 “opy of daily order sheet dated 22.01.04 51
I i = .
070 - B Copy of representation dated 31 .01.04. 59 -5
(8. & Copy of order sheet cmléd 17.03.2004. _ 55

09, 7 Copy of mqumf report dated 05.07.04. 5L-72

0. - 8 Copy of representation dated 27.00.04. 73 —103
il $ (Series) | Copy of penally order daied 17.01.05

| * lo4-106; :
along with letter dated 27.10.05.
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INTHFE CENTRATL ADMINISTRATIV ETRIBUNAT
GUWAHATY BE? NCH: G UWAHATE

{An Appnuz lion u_nder oeclion 19 of the

O A. No
BETWEEN:
Shri Anjan Rumar Duiia,

'-7, o- late N.GS. Dutta,
W mmg as uepuw Generaj } m&narfei,

'Tm'nnr Asgam ("wr?p 'Trgtmm (”'amn?nv

T earur-7840051

A geam,

-ANTL

i. The Union of fndj'a,

Ad iumubirauve lrxbu_nals Act, 19

\:RiL /2006

SINL,

Kacha rzcmn'n ‘

- Applicani,

X

Dresented by the Secretary to the

Be

ST

a2 Ve Iimlﬁlil Ufaum.m,
Min trv of Commumni cation
De epariment of Letewummmmuui

Qdﬂ__ ar Rhatmp_ 20 Ashoka
w Delhi- 110001,

,m
-M
oot

Road.

2. Bharata Sanchar Nzgam Ln:mted

fF afTn 3, T Aremeianl
. &f LRC}u;} nter Piisey

Renresented by

r\eéxbtere-u Office-8 Slatesiian House,

New Delhi- 110001,

(.: i \iU"

T'hn T}rrurm? !VA )

Vigilance if Sechon,
ﬂoﬁqr‘maﬁ% nf To?arv}fh

E2R R 1S Ica,

Sanchar Bhavan
(ma

FL"

com No.

20 AshoLa Road
New Delki- 110001,

¥

The Desk Officer {(Vig-1I)
Govt of ?nr?m

E\y Bristry of Communication
1‘\3‘!‘»*11’1

ima :

(*nc To?o(‘nmmgp;gah 13]

EEYAREEEE nIRFIZ,

the Chairman and Managmg Director, BSNI.

j 2R 5 - -
Dd[di'\!d I)d d'd

*

and Information Technology,

985)

.
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Pﬂh?ic Ff—w rice Commission,

s becretarv,

BN i PN
uLnGL?’CCi' £10use, !

Shahjahan Road,

ANT-o.- T -T1I. NNt 1
New Delhi- 1100611

—y
-33?
o]
3

5,
#
o
»
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... Respondents.

3 1 £ A o H & b thi ie 2 3 A
ardrriare nf nednricl acgaingt urhics ig pauwmiventinm o miadn
B wAA AL SRLSGE T IFA RSFA SR AR J GRIFEAALTR FYV IARAA.AR RARLD “}f’.f‘;:\.““ui‘ & A5 %S WaAw
- '!0 A o
{hic annlisabian 1 mada acaingt thp sniin bt chavern chnandt ata
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Arnnexure- ), and further it is ?xayed that the Hon'ble Tribunal be pleased

to direct the rospondents to restore the applicant to his original position.
Turisdiction of the Tribunal
Tha annlicant _r?nn]q-g A ! t+ thn cvilvinot w f thic ann ;anr\n ic zarnill
Ay S ‘-zg_.-l.-‘.a-.aus... LR R AIRE LT 1( PN L -JMF.L-S-\_.L-. 1\‘ J. REFET i ‘..’i AAAIARAAIAR FuTF TV AL
1 by 2
wiihin ihe mw,qu tion of ihis Hon'ble Tribunal.
T % s _ . .
Lifmiialio. p

| it - oo TTEEE e T~ - == e - "
Teilanaem e A AL 10X
15 ALY L7060,

rindrie mpataciarme and smderilasas saramtand e daw tha Tttt n AL K
FIEANS, PTOWCCGons anG privieges as b3 rantced under the Constitution X

Thai your applicani is presenily working as DGM, BSNL Tezpur, Assam

Circle, Tezpur. The applicant while working as DGM, Maharashtra

.
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3
Telecom Circle, he was served with a memo of chargesheet ynder Rule 14

vearing iw. 8/248/2003-V Vig.II

dated 29.082003 issued bv the Govt of India, Ministry of

Telecommunication and  Information Tm‘lm@l._ gy, De partment  of
3 %% PO ST Mower Daller  _o 4« ., 4 R T N A
A QIS O U di.l. i, INeW L7 i, VV'}lEIt‘.jj.i 1{. Has vee nuegt:u i} di [SE1S:

plicant while funciiomng as DGM (pianm‘ng_’) in the office of the G.M,

Nasik, Telecom Distric t during the neriod from Tuly 1997 to February,
Taae .. S T T LY el ) T Depnn d T RS (e T/ Van 1. | U S,
i%c}ﬁ MLl vaiice v lad.l TIUY . 1Y adaid, (J. ivi, Sii J,.\V {;1 INeildicifd i Ui idi,

Asstt. G.M (Pi lanning), Sri M.D. (Jobmfl Chief !-\uourtb otnt.er and 5ri A K.

k, SDE { planning) of Nacnc Telecom District apnroved the
itemis  viz. cable route tracers, pulse
reflectometers, battery v olfage monitoring  systems and di digital earth

resistance testers fraom M/S Hi-Tach Telecom Svetemg, H‘Vderahad for a

tenders as required, thou,‘_l} the eqmpmentb were not proprietary ‘items,
%)

ﬁn.a.nma} nowers of the Depub;f Ceneral
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requirements of the field units, in violation of the Ueneml provisions of the

£

Lsenaral Financial Rules. 1943,
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enclosed as Annexure-1 and 2 series respectively).

That it is stated that after receipt of the remy dated 15.10. 2003, the

disc m?rmrv an ﬂmwfv appointed Sri NK. (Chose Commissioner for
W ; -

o~ 1 ~ S D ~ AP .
UGl UINENag ulkiu.u.lt:b’, o 13 T¥T5 ¥ 497 Y Dj.[dvvuii, S N4 ; As LINA, 3w

5.183.2003 3 alongwiih wrwarumg letier daied 15.10.2003 are
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ni. Simiarly Sei A.K. Sahw, G.M \Oyefah()ﬂs) office of

the CGM, Telecom Buiiding No. 2 Fort, Mumbal—éﬂi)()()l as the l’resentmg
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Proceeding extended his best co-operation in the inquiry proceeding.

I\)

That vour applicant vide his letter dated 07.01.2004 addressed to Inquiry

Officer, p:a.y&- for supplv of additional documents for the purpose of
examining the same in the investigation proceeding..In the said additional
iist of documents in as much as 14 documents w equesteci for sﬂPpiy
and ex;aminétion. - .

(A copy of the letter dated 07.01.2004 is enclosed and marked as
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praved by the applicant on the alieged ground that document No. 17 and

aforesaid Z documents mmcatea at sk NO‘ 17

an
of documents which would be evident from the order sheet dated

22.01.2{}94 However, the 1O has permitied. the nominated Defence

Assistant to plead for and on behalf of the applicant in Inquiry
proceeding. The apvlicant however submitted representation to the
inguiry officer explaining the r"’sv"n:y of the documents, requisitioned
by him vide his letter dated 31.01.2004. however, the 1O, ie the
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Commissioner for Departmental Inquiry (CDI) accepted the explanation
- izne i ewr . DT 1. I3 N
given by the ypht;ﬁni and direcled the Pre ﬁg Officer o ﬁmhe uie
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same manner and method as Nasik SSA done. The applicant also stated in

hisg repregen atinn that the QGA’c lke pune, kalvan Ka hﬂ?ﬁf‘ alsa made
g repregentation that the Hod ¢ hilde umne, kalvan, Komngapur alsg made
mdimaldfmce cmucanmle nmn A man [ [P I S SOV U S N TYWTA X W o Y AR PN
= [ES L% 1. VUETC ldoE: (D IERITUE\l i ltyi'y Y Li.li:‘. LIKJLVL\ ‘?Lg}, [§) & GE e

GMI WNasik in reply to the Director of Audit, office of the P & T nagpur

tetter na. A 023/ Audit /9900712 ted 18.05.1999 in hig letter no. S
12/3/ audit/ April-99/99-2000/ 40 dated 27.05.1999 also claritied regarding

{Copy of the daily order sheet dated 22.01.2004, representation

dated 31.01.2004 and the order sheet dated 17.03.2004 are enclosed
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44  That it ie stated that the Commigsioner for Departmental inguires also
allowed the prayer of the apg‘;ﬁcaﬁ.i for examination of Addilional withess
which would be evident from daily order sheet dated 03.03.2004. In this
connecton it. may he stated that the applicant ie the charged official
requested twough his representation dated 21.02.2004 for examination of

additional defence witnesses in the mqmrv, proceeding in order to
defenice his case adequately, and the same was permitted by the
conunissioner (or depar U&ﬁi&i inquiries.

47  Thatitis stated that Sri P.R Suley, an officer of the Departiment who was
not a listed wiiness but he was examined in the inquiry proceeding at the
instance of the inguiry authority, Sri M.N. Punde, the then Chief Accounts
Officer, Nasik Telecom District, who was a listed witness examined in the

inquiry proceeding and made deposition against the applicant, whereas

MDA >




e was involved in another proceeding of ifregtﬁar purchase of malerials
to the extent of Ks. 1,33,000/- for purchase one cable locator, where no

jb}ggjggg was raiced ,bj said M.\ Punde, C.00, 1\74;11{ Tnlﬂr"nm ThHatrict

[E

against such irregular purchase bul made deposilion against the applicant

in the instant p_roceedjng. itis sta.ted that the applicant i.e charged official

was examined an 08052004 § in the inaui y nroc oodi ing.
TN e LY eIy
fo 2 AT ToW GRS iy | NS SO T f . P 3 n xToerr  wtmd e
it is catz—:guruguui auvﬂuﬁed that 3011 t the very ielevant

. - . ¥ hd L .
Lommissioner of Dep L*L"u:, ental Inquiry, CVC, Now Dolhi In the said

defence brief the applicani interalia slaied thai the presenting officer has
deliberately suppressed the material facts before the Inquiry officer and as

2 result the factual position has not boen projected before: the Inguiry
T}

¥ 3

officer. The appumm furiher submiiied m itie said d efence briel thai ihe

purchase by DE (CC), Office of the GMT, Nasik with full and complete

y }}'G‘J"J X7 l A /Tﬁ A anA aﬂv}ﬁm_{f]tprg r{\_ —E?‘“"‘-}Vﬁ} ;:nr ¥ e ur\‘qd
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ol ihe disirici was discussed during ihe {ollowi ng, nmmwmem meeiing

held 10.07.1997 where other D.}'s havm known the utility of these

sophisticated inslrument, made on immediate domand for the need of thie

TNTY L

instrument on the same reason as pui forth by the DE {CC) and S

Padegaokar, DGM (NU) Nasik Telecom for their respective area.

g

Thera ig no violaton of rule or cwidaline hy the annlicant and
. . 7 < ¥ SELL S5 E s PRSI, sz )u$~3$~ 33 RN, ".» ERLR A SIIR G B EE L=
assuming nf there is any violation, tnen it wouid be 5ri M.N. Punde and

i
his successor Sri M.D. Gosavi, LAU IFA after 19.06.97 to be held

reeponsible in tarme of the rule citad in the defance hrief. The arnlicant

further stated in his defence brief as follows:



N\
~1

IZs

, ,
T >y )
that it is proved heyond a ¥ shadow and douht that five
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vective (AU and fn acial Advisor’ advised - the respective

I RN A ¥ ?\-...'L..,,._._ PRUE
VAU LEeiUD 14&&511\ tf\iULmib Ameda

extended up to 5/3/98 by extending the contract for one year

ﬂmf*ar‘v vm]:ihncr the ,ﬂ}poﬂd r.:nwhh* of rules which h()hﬂd}"

booyved o deniatad dooo i 7 tersanal fme i den 1 _'.-.‘-.-l‘ s
OOsEIVed oF insi e Gespite their PeibUtidas/ iAvidiuad 1OW LI ;.

fog

Lo\ AT, e A :
Lie m&gptg' Auai

rized of st theeand
& o un-authorised

{:ondoned' the action of non-Tendering  and purchasing on

guntation ﬂ“ the o GA ta !Aﬂnx‘h T\Za&:l §GA pr and eagy vicHm.
ES
The Nasik CAQ (Shyi Punde} was a Engincer ! by degree ¢ and having

opled for Accountanl a profession in no WdV relaled. to Lthe

Engineering Branch He was a dires ot r recruit to Telecom Accountant
Services is preseatly CM (Finance) in Maharashira Circle, District
willy his knowle dge of circulars al S-7 & S-§ he miserably failed to
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prudence who spende his ow nev, Thic Rule A0 gives same
-SPEREs A8 own maoney. Ime xule A gives some
e g e m . -1 Y N h [

quotec in earlier paras of this hrief, During the cross examination,
Lo wnfliicod 8 o6 . Lt e 4. __ e . . e
e feiusea o omineni on nis stalus as Head of the Office of

Financial Ruies when he was specially asked for his status in

wiont, ha wag ongar m allowin

na tha evacutiveg to

1 aYes I
i t

purchase without calling for Tenders and according his pnor

financial Approval (S-1) and proved himself untrustworthy

o -

e nnt hnpac* to 111_ ?Q 3{1{\1\3

apnlics
:..._-J W SOy W B Sy RN l.‘.w..--- tis s made

A L ¥ | \iu\it' Al DTV SUR P d Ul klib I{U“i U Wik,
“T cleared the proposal for Technical approval while the CAOD

dleared it for finandal purpeses being the Head for Finandial Rules.

The Administrative approval can also be gjven by the DGM who is

administrative officer of JAG cadre and during the period I was the

-~ 2

only DGM in whole of SSA unit of Nasik. On oss examination,

the Vigilence Officer fares still worse. He raised another
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saying that the powers were transgressed. DGM does not come -

under the category of Avea Tirectors/TDM. They were

nAa Mﬂﬂl%f-d\t CCA Ul\—\l rel Ui\‘&ratrnﬁ P-i ] Af DL.T Abq"l““l‘]
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about ‘the duties and power of different officers, it is stated that the
Head of Circle are assisted bv Directors of Telepraph who will

f Circles in all Engineering matters but

k]

iheir exisience {will noi relieve ithe Head of Circle of i their primary

responsibility of insuring that of engineering branch in their circle

i
2 e Y Kl
is efficiently porformed.
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1he applicant further stated as foliows:

“In this clearing the first irregular purchase side tracking

Imposition of tendering process after knowing the noti
, process a nowing the y

S S 4 2z Rt SN AR £ 1.4 §

‘adegaonkar, DGM (NU) in 51 quoiing that they will be
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enders a ppmved by Ahmedabad Telecom
SSA

! £ o

Ahmednagar. Though that the < CAG talked of the Financial Rules

as mandatory and obhoatorv and -vet despite his knowledge of

» »
Rules he allowed Fmam*:a! clearance for nurchase 20 was done hy

anything of competitive Rates and no undue fa vour was shown to

T L S | oo _ - -
any avove seen party on Uie L'Uuitfu a good amwouitt was saved ’x}_y

me. Item to the extent of Ks. 49,000/~ against the muchase made by

f adinining SSA’e. Thisg ig alea confirmed hv the

Fesiiit, S s szt 2 R ZEERI Skt

para 6 of his letter at E xmmt D -2 savmg ‘moreover no favoritism

arHealar agan:‘v

S3%e Tt 33a3%S

Wi_h this Sir. I close my defence brief with a hope that the charges
le'-;el':d against me be assessed in proper per‘spec*.ivs as explained
aﬁove to say that the oniy articie of charge is not proved on the
basis of precedence and practice followed in Mah a Telecom
Circle and as followed by other SSA like Latur, Sawantwadi,

apur, l\zanaea Wardha, Aurangabad without discrimination

t:(
k:‘

ince n‘ was Nasik S5A onlv
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icts of Kohapus, Jalgaon,
Ahmedabad, Nanded and Latur,

In view of the grounds assigned by the applicant in his defence
brief, he is entitled to be exonerated from charges labeled against kim. The

applicant urge to produce a copy of the defence brief at the time of

hearing of the case for perusal of the Hon'ble Tribunal,

That your applicant further begs to state that inquiry report dated

1
R RS54 .-_-_-_\-.-.-.—.»~ 2

15072004 commy

ort it would he evident from the analvcgic of

e analy
evidence as well as conclusion réached by ihe inquisy officer that the
bndmgs of the inquiry officer is contradictory. On a mere readjng of the
concluding p‘_f%f l

inquiry officer could not take a firin decision, as to whei}‘iér the app}.icaﬁi

ie. the charged official is vested with the deiegaﬁon Of financial power or

, s . i3 £l
%31 gt D.\J.LVL was wiiign the I‘C't‘\'ez O maxKe
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concurrent with GM which wac not 1o routinelv, That is why the
1C SR OVIS o WINCh was not used routinely. That is why the

asgin 7051'1_]_3 alea indicate hat T
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had such {inancial poWef wevet, prosec ution has staled that CO

Ho
had no financial power as he was not the independent $SA Head or

1 confirmed hv the nrosecution wit agQ

A 1reCt iiMs nz en connr jass Q51 wWitne
AL A 1 Thie mmem Tan % I NS AR o Y S TONINEPS RO RRY
DVV-L @di80. 14118 Caii oe ¢ugueu buhl Wi ¥ 5. ieience conitention thh. i

"DGM had no financial power why the-CAQO allowed day to day

axnenditureg

xpenditures after tha anpmval of the DGM/CO hag some weight.

W S oe o n e e d o LD “Hon of 4 s PR
xfuueye lt S A uea.u ﬁS j.t!gdiu.b the contention Of the d

Tegarding internal arrangement of delegation of financial powers of

v

ne mvan hy SSA head ie GMT, Nasik nnﬂﬂno hag come on

1ec01‘d except the cmr-mcauon of CAO to'GM duxing passing of
bﬂlb Even if DGM had such financial pox{ilers, the power was not
utitized in prodent manner that has come guite clearly through the
' "viu(‘:s.tCGS on record. All comcerned did mot f low the cxisting

guidelines/ruies including the CO

It is quite ddear from above, that Inquiry officer coudd not take a
firm decision regarding exercise of financial power by the applicant in the

4
1 capacity. But

i
-
.
I
"
k.
»
L
) 4:\)

it appears {rom ihe conclusion reached by Inquiry Officer ihat the preseni
applicant was vested with required financial power, but the said financial

t"{\stso‘; A 11 ] tha nf‘h }\111- th‘n WAS DOWOr ”1‘_“]‘1% nct

LE TV BIEY. FrAEATE, PR

uiilized in prudeni manner” which accomjn_g io the inquiry officer which

has come quite clearly through the evidences on record.
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able to take a firm decision as to whether the applicant is vested with the
finandial power but revealed to the conclusion that the said power was not
utilized in a “prudent manner”. When the inquiry officer came lo such
finding that the financial power was not utilized in a prudent manner
then such finding of the inquiry officer definitely docs not logically reach
to the conclusion that lhe aiie eged article of charge aga mst ihe applicant is
partly proved to the effect that the Telecom department has been devrived
of the benefit of non-stocked items ie cable route, traces, pulsc

reflectometers, battery voltage monitoring system and c'iigﬁai earth testers

from M/S Hi-tech Telecom c.vqum Hyderbad for a total of Rs. 4.63.032/-

e

aad the ”‘e*‘

{Planning), Sri M.D. Gosavi (CAO) and Sri A.K. Pathak, SDE (Planning) of
Nasik Telecom District has not been proved or established. But

" i - 4 M e &+ ES ¥ sat
arprisingly the inguiry officer hsm that the alleged charge against the

applicant has been partly proved. There is only one arficie of charge and it
has not been specified by the inguiry officer ..hat. which part of the article
of charge is partly proved. By no sivetch of iﬁ‘"g‘i‘&a{:i‘,ﬁ on a mere reading

of the findings, refiected in the conchiding part of the inguiry report, it can
be said that the charge labeled against the applicant is partly proved,

r(r»‘\-!—cr\« v Fien SV Gf the }ﬂqumr NG~ 9!_, than

¥ L Eli..?.'\:l[ '-E..l'l'..‘-i wi‘-m‘t) AAREAN. AT
applicant is entitled to be exonerated from the charges.

Copy of the inquiry report dated §5.07.04

4 1 1 *e¢q
is endosed herewith us

Annexure- 7.
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That it ic stated that when the inguirv officer snecifically -

hen the inquir ally held that th the
th Tarirs % o o
y ihe applicant in a Fruueﬁ& inanner,
that lmdmg 1tself is sufficient to exonerate the plicant from the articie of

----- (29 ;.b«_ = efT ey weiil

nhxr:‘m hrmvnhf acaingt him. In thiz connecton it ma 14 he stated that the

d.iiifgﬁui!.li Ul .l'iU‘j.i"uLj_ubdllU‘i J.illdli\,mj_ _?UWEI’ u.l 1 PF Ll €iil _ﬂldﬂiltf
does not fall within the meaning of misconduct for the purpose of

(nqr;_phnarv mracesding
HNATY proceeding,
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conclusion that there was comnivance with the then other authorities of

the Nagik Telecom District ar d it is alsn aohserved that ¢ the gaid : .ﬂeg; Hon

giving such finding by the inquiry oma/er and a;_'-am holding that the

charge ig partly proved is self contradic ctory and ander any circomstances,
o

. i~ e PR PR i e
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e

observation and findings recorded in the inquiry report and as such the
apnlicant ig liahla to he exoneratad from the charges labeled against him,
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thereture the orders of the mpugnLd penalty is Hiable to be set aside and

guashad,
'1

That it is stated that in the memorandum of chargesheet dated 29.08.2003,

ihn Awi r \fl—i.-v}
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Wi Ghiny afingd ot ¢harge that ?.‘;43 b?eﬂ 1‘“ ‘""L again

than asawlicand 1o
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that, the applicant in connivance with the then other authorities uf Nasik

.

Telecom District has approved the procurement of certain items from M/S

I . . )
Hitoch Tolocom Svstom Hy f‘ﬂr’;hf‘ Oin the hasic

il
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émriyling tenders, ihough equipmenis were noi proprieiory ilems, far in

excess of the delecated financial powers of the DGM/GM and also

without ascortainine the specific reguiremente of the Held units in

violaiion of Rule 6 of GFR 1963 and Uept. Circular leiier d_med 12.01.1993,

09.12.97 and Rule 60 of P& T Financial Handbook Vol 1, thereby

- S . .
depriving the department of the benefit of com mpo Htive rates and showing
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uncue favour fo the aforesaid private party and therebv it has heen
L DO IS | - e T ¥ S AWS './:'\ . AN
alleged that e appiicant has conisa vened the Rule S (1) (L), (i), and {(iii) of

the CCS (Conduct) Rules 1964. But inquiry officer in his finding in the
he department h

bfﬂ'éiii of Luu‘tijeuuve tates of lae auegeu naterials purchase’ i e

asik Telecom District and also there is no finding on the part of the

I8 Inquiry renort to the pffm"!f that Hﬁu ap } irant hag

‘ 2
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.zileqahon labeled against the dm)hmnt in the articie ot Lharge that th

ict qas approved the purchase, as such the very charge that

has been labeled against the applicant has not been proved at all, more so

‘in view of the fact that inq_iry officer has very categorically held that the .

applicant has not utilized the financial power in “prudent manner” which

has come dearly through evidence on record and further observed that
the evidence on record wauld reveal that there was no such compaelling

FaneATG ~i . PO | S P TI L e 1., L1
reasons ‘that waritantea  aqeviation from e reguiar

mles/g'uideljnes /procedures, but very categoricaﬁy further held that “on

fhe hasis of the natings of the CAQ and GM regarding nassing of tha hillg -

it appears improbable that the CO had connived with the CMT, Nasik”

~

In view of the above ca leoor‘ cal finding of the inquiry officer, in the

. &?!311Cii_fb;_g part of the inguiry _eert the conclusion of the inquiry officer
is that the charge against the "“ljﬁ.cant is “partly proved” is contzary to
the entire findings of the inquiry oificer and-on thal score alone such
decision of the inquiry officer that the charge is partly proved is not

T is humbiy 5ubm1lled that even assuming that the applicant has

. not utilized the financial power vested on him in the expected manner

or Zin prudent manner” as the words used by the inquiry officer,
11
InLrLIUi'L DV no bmi’(.ﬂ Uf ]mdé?rhiﬂ()n, lt (.Ullid b(_ nmu h(‘ lnqulry

otficer that the charge labeled against the apphumt is partly proved. it

s

st S s ath .
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is specifically stated that non-utilication of financial power in a pradent
Manner or fn tha smemenoe o8 A POV NPT T P et 14
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there is any deviation from the Rules/guidelines/procedures due to lack

of efficiency, lack of foresight due to deficiencies in personal ability,

" nf i, emnlnves dofinttelv Ao d
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- dischacge of his duties do not constilute any musconduct which warrand

impusition of any penalty under the relevant provision of the CCS
{CCA) Rules 1965. Therefore, there is nothing in the findings of the
inquiry officer o hold that the applicant is guilty of any misconduct.

Thai il is siaied ihai ihe inquiry officer also resirained nimselfl from giving

anv findings to the effect that the applicant is not. vested with anv

P « .
é"'“’)??.ﬂ‘l '1-’ TNATATNAT rato "ll"(’f’\"l‘!"‘l'l
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amng approval of the alleged purchases rather he

has categorically stated that the financial power was not utilized in

prudent manner by the applicant. Therefore, it is quite clear from such

1:"/3‘;13? nf tha -nqﬂ,%w}r officor that itha NOCRA hze avareigad tha financial
ag of the ingiue FREREE LnaL Ing LASNM Nasg evercigad tha financial

power delegated to hin. There is also no finding of the inquity officer to

the effect that the department of Telecom has incurred any financial

loss or denjed the henefit of rompetitive rates in the process of allego
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officer that the articie of charge is paitly proved is contrary to his own

.

findings. The only findings which is arrived at by the inquiry officer on

officer al any raie does noi lead io the conciusion thai the charge is

_partly proved. Rule 3 of the Conduct Rule is of general nature which
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absolute integrity and devotion to duty but failure to duty, but failur t
< ) 0 duty, but failure to
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to non-utilise the financiai power in a prudent manner would not
constitute as failure to maintain devotion to duty. As such findinge of the

iﬁqujry officer do not bpeufy any act or Oﬁﬁ‘:‘smn in defogauo of or

contrary 10 Conduct Rules save General Kule 3 esmbmg the devotion to

GuLy. Moreover, it is epecifically stated that on a mere reading of the
RS £ S 1 A [ OY S A s R S S Tageeeed 2L T L3 wemeva~d LIt
HLIERES OF COndi u.nlg Pdiic U1 Wie iNguiry 1 11, 1L UOES 10t Teveas that

" the applicant with any ill motive or in conmivance with any other official

has accorded sanction for «ﬂ}pcﬂd nurchase in auestion and as such the act

of eiussion on the part of the applicant in the instant proceeding does not

"fﬂ

constitute any misconduct speciaily in view of the categorical findings
arrived at by the i nquiry officer. But the conclusion reached by the ing uiry

ot des e I ENUR PR Py 1.1
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findings of the inquiry officer.

That it is stated that there is only one articie of charge and as such there is
0 scope on the part of the inquiry. ofﬁcer to arrive at a decision that the
charge is partly proved when there is specific u_nu.nﬂbv of the inguiry
officer that the financial power has not been utilized in prudent manner as

revealed from the record of the evidences and there was further findings

that the allegation of connivance of the applicant with other telecom

authorities has not been pleaded by the prosecution side and the same
also-has not been proved in the inquiry proceeding. as such the decision

dwaﬂ- l-?-\n r?'anvg }S }:\? Htr nEAYy Qd 1
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contrary to the rocord of the inguiry

(&
J

proceeding and also contrary io ihe linding of ihe inquity officer himself.

imat it is stated that in the memorandum of charge sheet dated 29, 8.03,

there is no aue auon of nusapmomlauon of Govt, money and there is no
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he privale parly
but none of this allegation is established or proved in the inquiry

g Q11 ‘B_ ﬁq«ij_pac of the in

try officer

2 ling and Yquir that the charg
P g T S 2 & TP T} MR S
Pdf u.:f Pi— Uvea is Coil d.fy lU ll‘e iﬂiii.iijv Is ep‘)f i ilacreiofe wiefe s 0o

justitication of imposition of penalty upon the applicant for alleged ’
purchase of telecom equipments in the facte and circrmstances of the case.
t is further submitted that it is the duty of the inquiry officer to reach to
the conclusion whether the charge is proved or not pmved, more 50 when
there is only one article of charge but in the instant case the inquiry officer

#
L.1.3 t the charce is © PR TS T I
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the inquiry officer is contrary to the findings as well as the records of the

inauirv nroceedines
nquiry proceedings.

That your applicant after receipt of the inquiry report submitied a detailed
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pointing out the imegularities and infirmities in the departmental

proceeding. Tn the said representation the appﬁcant specifically stated that

be made available to the applicants when the Said view communicated to

the Commission, but unfortunately the views communicated to the

[ R e ns) ALPats] A b T d 'I",‘ PR Y A e Tarsy l'?ﬂd l‘"“ Ap4d 1‘/“-‘ 1‘/\’\"’\ l"‘t"(“" *29l "1 £33 }‘r
Lommission in g8t g.'L.i' s aGVise (L SN s 0een sysiemandadly

suppressed and has not enciosed the relevani papers and thereby

reasonable opportunity and principle of natural justice has been denied to

" ey . ) .
the applicant in f‘"‘e“m:“g the case of the applicant cffectively and such

aciion and inaclion has earned gfeai prejudice io the applicani, when it is

mandatory on the part of the disciplinary authority to make its view
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een (ollowed deliberaiely in the insiani case of ihe applicani, and oo ihat
score alone the impugned order of penalty issued by the disciplinary

Hable to be sot aside and quashed. The applicant further
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twarded to the matiry officer on hig apn« ointment o 05,12 .20
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side and the inquiry officer therefore had started the inqmr proceeding

with 2 hiac mind whick catieod that prein tice ta the - pp] cant and ac a
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evident from the dedsion of the inquiry officer reflected in the inguiry

renart. The applicant has ,ﬂm pointed out that CVC has not anrnreciatad

the extent helow his ﬁnanma! power of Re. 2 lace and athar financial
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the precedent set by the CAO/TFA, The applicant also pointed out that

observance of the Financial Rules was the primary responsihility of
C v
<

CAQD/ A and accordingly i.l\\iu.'ilv officer has held in his nquiry report to

g

the effect that “ail ¢ omemed did not did NOT follow | the ex1e>tmu

otide _hnei; _hut the gaid ﬁnrhno, ohsarvation of the i ing 111V officer has not
L o
. . .. - - 4. i ’ 3 - a
beo 1 appreciated by the CVC while tcnd*mg it's admcc-. The applicant
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also- ‘specifica

inillation of disciplinary proceeding in as much as because Mr. .

has also followed the’ mmt? 1t nrocedure in the

matter of purchase without § inviting tenders of materis als for the use of the
Telecom de epar Lmem but su_rpnsmglv No proceeding was initiated against
said Sri Padecaonkar, 1 M. Ag Qm“h action of the respondents o far

LI AN KAT, 2Ufn a
St S ST ~d
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the same is in violation of Arlicie i4 ol Lhe (,onsuiuuon of India and on

Mopdta
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inquiry proceeding as well as the inquiry report and the impugned order

of penaity dated 17.10.2005 are lia ble to be set aside and quashed,

That vour applicant specifically pointed out that findings of the inquiry

o . -
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conirary to the records as because the said materials were purchased on

05.08.1997 and on 28.07.97 only and the said materials were used during
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io Lhe records and as such the said fmding is nol mainiainable, as beca use
the findings of the Inquiry officer are perverse and not in conformity with
the evidences rocorded in the inquiry proceeding and the ultimate
sl T £ .1 . . £ . s} ’'s s * 1 h ] : 1 -

bindings ol lhe inquiry officer to the effeci js patlly proved, when ihere is

-

only one article of charge brought against the applicant held to be partly

linding ai ali regarding allegaiion of deprivaiion of competilive raie io ihe
respondent department while proposal for purchase was approved by the

ananlicand varithard  ie Fiting fanAdae az allaanAg in tha ma NATaANATIT AF
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charge sheel and on thai score alone ihe eniire inquiry proceeding is liabie

1o be set aside and quashed. The specific finding of the inquiry officer to

tho offnst that ‘all
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pomted out in his representation that in a similar fact situation the

IS

concerned CAG/ TFA never suggested for inviting

<

enders for purchase of
materials for Rs. 1.33 lacs +'4% S.T but in the instant proceeding the said

CAD made deposition againat the applicant in the ineta

roceeding bui surprisingly no action was initiated against Shri Punde,
.I L it el .

the then CAO who has participated in the proceeding as SW 1, as such
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against the applicant without impleading Shri Punde, the then CAO is
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evidence that hag heeny rﬂﬂm«ﬂm*i in ﬂ_!e inquiry pr (_}gt_:::.ding wherein the
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appudaiit CGalegofidaly  slated uiat at uie jfeievani point ol uine e
applicant was holding two additional full time charges of DGMs with

financial and adminictrative nowers at the time of maonsoon and
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busy for maintenance of telephone svstem to telephones working since the

same was his primary duty bhut such heavy workload also not heen
- : J : :
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disciplinary proceeding against the applicant. The disu‘pi:inar_y authority

aiso failed to consider the fact that then CAQ of Nasik CSSA wag the
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Fule 15 and all expenditure was done on his behalf (in terms of Rule 11) -

bhut surprigingly the discinlinarv autharity, nresentine officer /inauiry
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the &mrn‘ﬂnmrv proce _Hlna u‘gxdpr Rule 14 of the
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awlss Giawi t,h{‘ attention of the
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s:‘iiscipijn‘c}ry authorily to the following fact in his representation dated
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{Finance), as such a responslbxhw is vested upon the CAO to

raise ﬁhm ction if the L}GM _p('nﬁ‘mo anv irrecular

ise obiection if the DGM  incurrin ) cular
expenditure to the Circdle office but in the absence of
anvihing contrary it can rightly be said that the CAQO had
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Padegonkar to operate on the tender of Ahmedabad
1a9p11one District which form the further basis on beh if of

the C _A()'S‘m Gosavi to

above almost 30 CAQs aliowed purchases to the tune of Rs.

1.33 lacs through out Tndia, even in Maharastra Telecom

TR , .
Circle, Latur Awrangabad, Kolhapur, Abhmednagar, Jalgaon

and subsequently Nasik aiso (with Punde as CAQ) aiso-
nn

purchased without inviting tenders. Neither Sri Punde nor
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tenders but surprisingly the applicant-who was functioning

~as DGM in the Nasik Telecom district has been picked up for

.
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applicant within the financial limits of 2 lacs and the same
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the process the applicant has saved the govemeni money
to the extent of Rs. 49,000 when much ‘higher price pai id by
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any privaie pariy has approached ihe appiicani for purchase

of their products at anytime before or after the purchase as
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The g})g}]i_ant has  enerific ,ﬂh stated in the <aid
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representation that ‘ne has given approvar of tne aueged
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approvals and settied the accounts, Apphcant also r:omted

out that he has suhmitted 15 defence documents hut
surprisingly only 4 docuinents nainel ely; D-1, D-2, D-8 and D-
10 have be xamined but the other similar documents
have heen deliberately ignored by the inquiry officer in the
= P S-SR ITI ) -t_... . |

dacun 1ents hv the mrnnrr Hwnrifv is ammmt o dam.ﬂ of
reasonable onmarliimider fm Ll ool 1: P S RS B IS
reasonacie U‘Ppui'ﬁ‘u.x 57 o th appiicant o d TG i3 Case

adequately and on that score aiome the entire inquiry

DTOCee img ig liahle to he set acide and auashed. The analvgig
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of ine evidence also

annlicant also e } ained the '}_? wition made hv tha then
hi ~2F. L2 ST ] SO -~ o~ —~
GM Nasik {DW 2} which alsc sUpport the acon of the

questioned in the instant praceeding. Tt is nertinent ta
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prasecution side miserably failed to produce any evidence to
say that the instruments purchased arc lying idle or not

ulilized rather it has been confirmed that the instrumenis

have been put to use and not lying unutilized since their

resull of such purchase subscribers pending compiain have

e

et
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reduced qui tckly and the :'hnnm-f*mmﬁ have saved lot of mar

eIl

powet, tine material, and there were 1o loss of

pointed out hv the Aﬂn]u‘a_ t in hig renrecentation that the
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ko
LC has erred i
requirements were not assessed when G.M categoricaﬂy

admitted that a

> 3

gpe cifie requirement were oiven to him hut

10 eViIAe

presenting officer.

The ﬂpp“(fﬁl‘lt aiso }?011'11’9(1 out that nemg techmical officer he l‘lﬁq

chosen M/S Hi Tech for their Towest price of Rs. 84,000 after has ving
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per piece in comparison to the price of M/S A p‘ b Tester of Rs. 1.33 lacs,

tﬁousvh tender process were not initiated but the competitive rates were
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‘Wi‘!l&h the PZU.LE of J.Vl/ » Hi Tech was iL)Wt‘b'i and Uth&‘l ioums which came -

into the field in the vear 1998, 1999 and 2000 and a chart of mmnenhve

. 1 3
rice have been prepared and a p}':ended with the defence brief also but
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surpnsmgly the same have been deliberately ignored by the inguiry

officer. On a meve perusal of the competitive rates annexed with the
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price and therefore the department has not been denied the benefit of

ompetitive rates rather the department has saved Rs. 49.000. As such

»

. v . . . .
c\nnogﬁ'\nn# Af pridancn mndn e tha in 11iver nflone 1o rantrarr fa tha
TR T AR S A . ¥ ARSI AR AL ZANA L"y LY & L AL i ARAL } RFLLRAA 1 AT OWASAY A ¥ A S

kY

~y
T

records of the inguiry proceeding and. ibe 1.0 bas wade ihe assessmeni of

the evidence with a preconceived mind and deliberately ignored the

.
k3 1 - ) i
comparative chart/table given by the applicant in his defonce brief The

applicani also elaborately discussed ihe relevani financial rules in his
representation and the relevant provision of the Rule 14 of the CCS (CCA)

projudiced in the inguiry



proceeding due to non-consideration of relevant defence docy
evidences recorded in the inquiry pmceeumg and also for non-
consideration relevant financial rule which supports the contention of the

ig defence hrief and

[N

thereby he has heen denied
1.1

reasofavie opportunity and the findings of the iﬁqm’rv officer is totally

perverse and contrary to the evidence recorded in the inquiry proceeding

for perusal of the Hon'ble Tribunal as Annexure- 8.
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* 447 That your applicant further ’Dmrs to state that he has recadved the

" impugned order of penalty bearing letter No. 8/248/2003-Vig. II dated

. 1 17.10.2005 which was communicated to the applicant vide letter No.:
) .

N Vig/ Assam/43 Pi-V1/12 dated '27.10.2005 and the aam Pt:ﬂcu ly order was

<
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duly received bv the applicant on 31.05. 2000 B" the mmugned DenaltV

. pme . 7 T *'7‘,’""“‘"'""'" IR S .
ﬂfdm" the disc Lp? inary au;.horitg 7 has Jrﬂosed the penalty of “reduction to
k"‘l e f H [} S 4 s - } . Taptd -o‘l .
one lower slage in (he time scale of pay for a period of one year with the
stipulation that he will not earn any increments of pay during the period
of such reduction and on the expiry of such périad, the reduction will

iave the effect of "=05xponing his fulure incremenis of pay” upon the

ugned order of penalty dated
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. - ap})héaxli. it has

7.058 2005 that the r'?',-:_g‘w’rﬂi' arv authoritv hae cancidered the findinoe of
the disciplinary authority has considered the findings of

the inquiry officer and submission made by the applican{ in his
representation dated 27.09.2004 and also considered the advise tendefed.

by the TIPSC in their letter dated 08.09.2005 Aqd_ after concideration of all

‘relevant facts and circumstances the competent authority accep
advise of the CVC and imposed the aforesaid penalty upon the applicant. -
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On a mere re:_tdxno of the nrr?pr of nmuﬂlv iscenied } hy f_‘he 'discip}iuary
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authorily it would be evident that the mSQ} ary autnority has acted in a
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repregentation dated 27 .ﬂq 2004, The disc iplinary authority also misera v
v a 3 serabl
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charge, the evidences recorded in the inquiry wry proceeding, lhe assessment

of the evidences made by the inouiry officer ,nw} thereaftor the findinoeg
2COR ide hy the 4 ereatier the linog

Imposec i the pendltv bv the impugned order dated i7 10.2005. On a mere

:‘?nwr of the nnﬁnc-ﬂad arder if apnears that the Hmm}ﬂn ATV au Hmm*!hf
o
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dated 08.09. 2005 but at the bdme time lost the :ﬁght of the fact that the

actuial ﬁnﬂmoc of the inguiry officer rung tontrary to his conclusion
v X [
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arrived at by }u.u in ki
the dﬂeved Lhar;‘e against the dpphumt is “pdrtiv proved”. Itis mterebtmg
io note that neithar the i mqunv officer nor tha d!sczphnary authm_'ity hag

arefully gone Hwou the alleged article of charge vut mecha
B 75 it
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taken a view that the charge has been partl_y proved. When the inguiry

officer himeelf is x_—;f the I_jpini(}n that the financial hower vested u unOn the

connivance with other authorities of the Nasik Telecom District and when
there is no tinding of the inquiry officer to the affact that the department

of Telecom has been deprived of the benem of compelitive rale and Lhe

allegation of showing undue advantace 10 the private party, therefore
BN ¥ et - v ] 3 e I W7
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there is no cogent reason on the patt of the disciplinary a.tz.ﬂmr;-.t;r 10

impose penally upon the applicant, merely on the advise of the UPSC as

well as on the advise of the CVC as indicated on the impugned order of
penalty when the very charge has not been cstablished against the

ap;,uuml in the inquirv report daled 05.07.04 submiiled by the inquiry

i
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otficer, ae such the ultimate conclusion reachad by the inguiry officer ig

pefverse conliary o e evidences recorded in the inquiry proceedin
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W mention her thatl the Higuiry U.u‘.uae.r idinseli speciflically slaled in the
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conciuding paragraph of the inquiry report that the aliegation of
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officer how he has Teached to the wmmbwn that the qmry has been

;‘)gr;’gy nroved and such aspact has naot heen ("'nnm'? wred at all ]w* the
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recorded in the Inquiry proceeding which is mandatory on the part of

12

déscz’pﬁnaw atthority and on the hasig of such infirmity the impugned
3 o o
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penally d 10.2005 is liable to be set aside and quashed.

“
A copy of the penalty order dated 17.10.08 along with latter
fmtf*q 27.10.05 is enclosed herewith for perusal of Hon'ble

Tribunal as Annexure- 9 series,

That it is stated that the fnqujx\,f Officer came to the condlusion that the

aﬁf—‘rred Article of € harﬁe is par ﬂv proved. ﬂ}ereforp itis manc‘atm" on the

B ” < Y - - >
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orider to enable providing opportunity before imposition of penaity but in

‘the instant. case dism’p}inar}f authority did not provide any such

: A « s - 2
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iberefore on ihai score alone ihe impugned order of penaliy uaxed

7.10.2005 is liable to be set aside and guashed.

That it is stated that in paragraph 2 of the impugned penalty order dated

17.10.2005 it has hesn stated bv the disciplinary autho vity that thae Central
o
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tain
 Para Z8 of Chapter G.F.R and mstruction/ gmdelme of the D D.OT da teti
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gﬁscipﬁnary authority has quoted the advice rendered by the UFSC in

their lotter .’3‘:‘:!_1‘11107 Na, }3!/4611/{}4-95 dated 08,0905 ufk:wn}-v tha H’PQ(“’
......... bserved that T 1. g1 . walerial was
x.l.ut'zahd TUsSeved gl wie n.u.t:éd huﬂ \}1 t'l m%ﬂleun U,{ INAaleiia WdS

approved on the basis of quotation without inviting tenders has been

conclusively nroved ac gaingt the charged officer, Further it was oheervad
A that the avplicant has ceva o 4 ol . 5 DT Y.
Y uie Lu.:.lmuooj.Uil widi Wie appicant nas EULE Deyonc the GeiEganon ot

finandial power of the DGM/GM and ‘thereby he has abused his power

since he was not indanen Henf SSA Head or Area Directaor. The

applicant' was not vested with any financial power, the Commission also

of the view of the allegation that spac 1fic rean irement were not ascertained
e i
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)

en
A ¥

(8.11.1995 and Hmrg’r}v ﬂmwﬂrina the & artment of ﬂm fnnﬂmh Hve rate

has been Provea, Conumissis

justice would be made if the penalty of reduction of one lower stage in the

time scale of pav for a narind of 1 vear with the stinulation that a apnhi
s v -

...... Il ATV Teratineedt AL amaes SO S i
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4 mast arbibrary manner when the very ty advice of the UPSC ig _0-_LJ
confrary to thc findings of the mqum; officer and on that score alone the

That it is stated that it is surprised to note that the UPSC has tendered it's

- ~
advice without properly consulting the rocords of
3 3 e
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_nqmrv report none of the aﬂegauon as a!_egeci the communication
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ted 08.09.05 of the 1J PSC in fact nroved by the inguirv officer in hic
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recorded in the inquiry proceeding and al

recorded }av the inmairy n#u*m- therefors it § 18 manaatorv on the nart of the
rec is lator 12 part of the
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dlbu}imi'&iiy auwnority at least o €0 tuo qbn tie uuiuuy report carefulls

before imposition of any penaity, when the very findings of the inquiry
ufﬁrm- sunnorts the exoneration of ﬂm :ipp}icant from the «:_hggrgs_:_ laheled
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the Emﬁ,ﬂ tv order withaut any ; uthority of law under the relevant
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5
of penalty of penalty dated 17.10.2005 is Tiabie to be set aside and quashed.

Thaiilis a Staiuiory duly on ibe pari of ihe disciplinary auihoriiy io make
a further assessment of the evidence recorded in the inquiry proceeding
before imposition of any penalty whothoer it is minor or major. But in the
insiani case of ihe applicani ihe disciplinary auihorily while imposing ihe
penalty did not examine the evidence available in record and also failed to
findings of the inquiry officer in the manner it is required in
other words it can be said that the disciplinary authority failed to examine
evidences on the records by applving the mind independently rather the

2 fat 32 W 8 4 St nsYv it

: .j {ppnn.‘ing 'l;}-:a ar?vi__c—q_ra_pr‘q*uqﬁ 1’}!‘,’

- the UPSC as well as CVC, whereas the disciplinary authority cannot

W
imp 058 penalty only on following the dictation of UPSC or CVC but

314
ling
independently. It is categorically stated that the advise rendered. by the

CVC or UPSC without properly examining the records of the inquiry

pDT



endered is advise without properly consulting records and aleo without
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entire observation and advise of the UPSC is just comrarv to the findings ;

of the Inquiry ‘officer but no reason ba~ heen assigned in jte
/
Comumunication dated 08.09.2005 as to wihy the UPSC has arrived such a
decision holding that the charge against the a plicant is proved. T herefore
\ the advise tendered by the UPSC or CVC nét sustainable in the eve of
| taw in the given fac%s and circumstances of the case of the applicant. But

kurpnsmglv the advise tendered i by the CVC/UPSC hdb been followed by

the Hmrnﬂnmrv authority mechanicallv and on their dictation penalty ha
. v l v

i
besn mposed upon the appﬁcam and on that score alene the order of ’
Penalty dated 17.10.2005 is Iiable to be set aside and qmtbhed : _ \'
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dated 17.10.2005 is liable to be set aside : and guashed.
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For that, there is no finding of the inquiry officer in his nquiry report that

i- P 2 s g e <
the e.pp“cmt_:mpreveu the procurement beyond. the delegated financial

d
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power as alleged in ihe ariicle of charge and also ihere is no lmduw-’ oi

the inquir}' h‘zfel in thg mguiry *evert to the eftect that the Department
of Telocom has heen deprived of the benefit of compoetiive rato
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‘shown o the ¢ cernad private party ae alle ge
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1€F e § uuiuuw officer ca

_applicant from the allegation of connivance flth the then other authorities’

A]H;f Iate,
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dated 05.07.2004 to the effect that the applicant is not vested with any

financial nfmfer save and except the ﬁndmm to the effect that ‘Even if

W RA o d gy g, ~al WATATAR  flon TINTATAS Tirac it vsdilion T v Y an d
LRV G SUchH ﬂ.uc:.‘ﬁi.u&i PV SR, e PoWer wag NOT ullbrad L UTUGeEnT

Concemed did not toﬁow the existing omde}mes/ "uins mcludm the

-~ Fia al . L. - 1
.0 C'zcﬂ findings of the inquiry officer established bovond all doubts

uam ihe applicani was vesied wiih ihe required {inancial power bul siuch

power was. not utilized in prudent manhner and the saxd findings of the

inquiry officer docs not fall within the meaning of misconduct for the
purpose of disciplinary proceeding and on ihai score alone ihe impugned

order of penalty dated 17.10.05 ; is liable to be set aside and quashed.

’

For that, there is only one articie of charge and when the said charge has

not heen rroved on the lﬂﬂnﬁ'\r praceading mare g0 in view of thae

scope on the part of the inquiry officer to held the said charge or penaity

as partly nroved,
, :

For that, the decision of the inqun'y Officer to the effect that the charge is

27 ¥
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Article of Charge is partly proved, therefore the order of penalty dated

.
4

documents and thereby denied reasonablec pportunity to the applicant to
Foi . . ) . . . .
defend his case adequately in the in uiry proceeding and on that score

* I3 .. - 3 . - - . M
alone the entire mqmry PIGCQECUIlg as well as 1]11}311811&(1 }?EHEUW ordaer

-

dated 17.10.2005 is liable to be set aside and quashed.

For that the disciplinary authority while communicated the tentative

views to the Commiscion for getting  ite advice (2nd stage} hag

WS R0 e tommussion for getting ite advice (2nd giaee) hac
svsieinalically suppressed the maleria! facis amd J0d oot oo Ao 3 41
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representation and other relevant papers to the Comumission and as-a

regult the applicant has heen denied opportunity to effectively represent

Vel oot

s ovrtomaro Tofe . (SR ST, S
s views belore the Conunission.

For that foir enquiry has b
manner by the disciplinary authority by influencing the mind of the

inquiry officer by forwarding the CVC office memorandum dated

’

without pro perly consulling evidence recorded iun the inquiry proceeding
as well as without considering the relevant findings recorded in the
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proceeding as required under the rule foliowed the dictation of the CVC
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and UPSC and accordingly imposed the penalty mechanically by the
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For that the ingquiry officer, dwci;&iénary anil fw-tj, CVC ag well ag UPSC

failed to apprecmte the effort of the appucam whereby he has saved Govt.

money ‘to the extent of Rs. 49 000 hﬂe accorded his approval for

procurement of non stock materiale when othar 30 assesses nurchased the
o . : . R 1 1 .

said instrument with much higher rates. 3 )

For that the inquiry officer and disciplinary authority did not take into

A . -

consideralion the vital role of the then CAQ of the Nasik Telecom D District

who has in fact a _-pprf)oved the procurement of non stock instruments but
awarded the penalty upon the applicant in spite of saving of Govt money

to the tune of Rs. 49 000 per piece, , ‘ t
For that the appua.ﬂm has been meted out with hostile d}&ﬂmxmanon in

the matter of initiation of disciplinary proceedmg as because similar

e were made in other Talecam Districts, namelv: Tatur
~

iTer tn.zcr,

Aurangabad, Kothapur, Ahmednagar, Jalgaon where similar purchase has

T

violation of Articie 14 of the Constitution of India.
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" For that the findinos or nr]punn ros

“this a pplicaiion.

y

S sasirafiags 87 <4

warrail linposition penally upon e a pp}ic-'m rather the app}igﬂu is

liable to be exonerategi from the charge brought against him vide

memorandum dated 29.08.03 in view of the aceecament of evidence mads.
Voor (1 . 1. WY SR s b Imemistony papa et doe o I A OT ANMA
oy tie inquiry officer in his HWUiEy report gated 05.07.2004

warrant initiation of any disciplinary proceeding and the sai ahegm’ion

niiscipiinﬂrv proceeding. Therefore, the memorandum of charge sheet

uatpd 29.08.03 as well as the order of pen altv dated 17.10.05 is Yable to be

Details of remedies exhausted,

That the applicant states that he has exhausted all the remedies available

Q TOY r}t han f—q ﬁ_ln
o b, \.4 ‘ J-l‘.-f.‘-i LR

Maiiers not previo usiy fiied or penumg with any other Couri.

The applicant further deciares that he had not previously filed any

Writ Petition or Suit hefore
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am)nfanon nor any such apr plication, Writ 1’911!1011 or Suit is gendmg

before any of them,

Under the facts and circamstances stated abovp the applicant humbly

records of the aase and issuce notice to the respondents to show cause as to

why the relief(s) sought for in this application shall not be granted and on

i
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Lal miav ba shown: e slascad (o seamd (T foTlo e 110,
nal may be showi be pleased 0 grant the following reliel 5):
—

ot issued vide lotter bearing No. 8/248 /2002
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Vig. I daied 29.08.2003 (4 Annexure- } as well as the impugned order of

penalty bearirig letter No. 8/248/2003-Vig. 11 dated 17.10.2005 which was

ﬁn*n‘in\tin-af‘a{-nri i—n {411\ 1"\11}1(‘01 widn 7(\'H-n1' }\ iry, i:t(‘r/ Accam /4.2_ Pt LY WA N
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daled 2/.10.2005 (Annexure- ).
/

’T"l'.,_l _- .......... R B P U S I _ﬁa;_ - T oo
ikl e F.'L\.il’i {h_t iIlUu_us‘u. Dt: th:dbcu LLIEELR fﬁD}IUl ELD W TSR IE e F }"
of the applicant with arrear monetary benefits.

! . *
Costs of the application.
Any olher relief(s) lo which the applicant is entitled as the Hon'ble

Tribunal may deem fit and proper.

Inferim order praved for.

i

During pendency of this application, the applicant prays for the following

interim relief: -

That the Hon'ble Tribunal be pleased to observe that the pendency of this

/ - L - * &
application chall not bhe . bar for the *'nsrerfinrt- to consider the
~ T "\w..,——«--"""‘\ ST e AR

r‘epteaematwﬂb of ihe dppm_am for his exoneraiion from ihe char Bes and

his promotion.

This application is filed through Advocates, .

Particulam of the 1.P.O. ' " .

LP.O. No. 1 28G93 234

Date of Issue Dot L.10. et -
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Pl

1 Shn Anajn Kumar Dutta, 5/0 Late N.G.Dutta, aged about 47

years, serving as DGM, B.S.N.L, Tezpur, Assam Cirde, do hereby verify

-

that the statements made in Paragraph 1 to 4 and 6 to 12 are true to my
knowledge and those made in Paragraph 5 are true to my legal advice and

I have not suppressed anv material fact.

~




.

PRI - v

jN NEXURE: .'1

D,,Q
No.8/248/2003-VIG.I[ ~
GOVERNMENT OF INDIA-
‘AU\NTR‘{ OF COMMUNICATIONS & INFORMATION TECHNOL()GY B

DEPARTMENT ()1“ TEL fCOMMUNICAI IONS

WEST BLO(,K# 1, WING #2. -
‘RXK. PURAM, NE.W DELHI-66
Dated the o  3al20053"

| . 29 At 200
R MEM(‘RA\DUM L ’*W 3

RRC

wr e,
I“lc Prcsxuqu prop: 2565 lo “have an mquny lula against Shri A K Dotz
(5:aff No 8]88‘ * Deputy G:nera Manager, Maharashtra Telecom Circle,
ander l\u‘e 14-0of the CCS (C(. A) Rules,1965. . The substance .ot the
imputations of misconduct or mxsbehavwr in respect of which the enquiry is
proposed to be held is set out in the endos\.d statement of articies of charge
(Annexure-I). A Staicment of the xmputauo’}s of misconduct or misbehavior
in support of each Article of Charge is enclosed (Annexure-11). A list of
documents by which, and a Jist of witnesses by whom, the Articles of Charge’
are proposed to be sustain d are also enclosed (Annexures I & 1V).
2 Shri A.K. Dutta is dlrccted to submit w1thm 10 days of the receipt of

this Memorandum a written statement of his defencc and also to state whether
he dcs-r:‘b 10 be heard in pcrson

3. He is informed that an inquiry will be held on!y in respect ot those
articles of dmee as are not admitted. He shouid, therefore spucnﬁcallv admit

~1.
a0 uvu) cacy d-tuvn.g: Ux \': T .}:.s-.

)

4, Shri A.K. Dutta i3 further inform=d that if he does not submit his
writien statetaent of deivnes ou or balure the daie specified in para 2 above. of
does not appear in person before the lnquiring Autherity or otherwise fuils or
refuses to compiy with the provisions of Rule 14 of the CCS (CCA)
iKules 1965, or the orders/idirections issued in pursuance of tie said Ruiz, the
Inguiring Awihority may hotd the inquir against him ex-parte.

5. Attention of Shri A.X. Dutta iz

[ 31

invited to Rule 20 of the CCS
{Counduct) Rules.1964 under which no Government servant shail bring or

attempt o bring any polirical or outside influence to bear upon any sap:,rmr
authosiiy 10 further his interesis in respect of matters pertaining to his

sgervice
under the Government. [f any representation is received on his behalf fron

another person in respeet of any maiter deait with in these proceedings, it will

he prosuraed ihat Shet 3. Prasad is aware of such 2 reprasentaiion and that it

Contd...2/-
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-"liars';’oeen: made at his 1r‘1$tance. and action will ‘be taken against him':for
. VEolatnon of Rule 20 of the CCS(Conduct) Rules 1964

“»Ez'j'é Recexpt of thm Memorandum alom_, w1th a copy of- ID ]\ole

. B ":J-ff'f' ,i' i-—No 003/P&T/142.dated: 5.6, 2003 of the Central Vlgllancc Cormmission, shall
R be acknowledged :

P N '.vL .

By Order and m the name of the . ':resxdent

~3- WM_.“

o .. " (JohnMathew)
' / Under Secretary to Government of India

Sari AK. Dutta (Staff No 8188)
Deputy General Manager Telecom,’
£ Mabharashtra Telecom Circle,

Mumba1 400 001

(Through the Chief General Manager Telecom Maharashtra Telecom Circle,
Mumbai 400 001. )
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Statement of Articles of Charge framed against Shri A.K. Dutta, -(Staff-
_ No;8188), Deputy General Manager, Maharashtra Telecom Circ‘le. ‘

2%
N

ANNEXURE - |

~ 39~ 4

e

- '_'ARTICLE

-
7
!

g

That the sald Shn A K. Dutta wm!e functlonmg as Deputy General L

: Manager (Plann:ng) Off ice of the General Manager, Nasik Telecom District, '
. during the period from July; 1997, to- February 1998, in connivance with Shri
" B. - Prasad, General".manager, Shri N.G.- Karrdlpu'kar Assistant General -

Manaoer (Planning), Shri M.D: Gesavi, Chiet Accoun ts Officer, and. Shii AK.
Pathak, Sub-Divisional Engineer (Planning), aif of Nasik Teiecom: District,
appreved the procurement of non-stocked items viz. T3hle Route Tracers,
Puise Refieciaineters, Battery Vcltage ¥ fonitoring. Systems, and Digital. Eaﬂh ‘
Resistance Testers, from M/s Hi-Tech Telecom Systems, Hyderabad, for a
total of Rs.4,53,032/-, on the basis of guotations, without inviting tenders as
required, theugh the equipraents were not proprietary items, far in excess of -
the deiegated financizl- powers of the Deputy Generai Manager/General
Manager, and without ascertaining the specific requirements of the field units;

~in violation inter alia of Rule-6, and Pard’ 28 of Annexure to Chapter—B of -
. General Financial Rules 1963, Department of Telecom Circuiar letters No 51-

6/91-MMC/Pt. dated 12.1.93 and ‘N0.305-2/95-MMS dated 8: 11.95, letter
No.BGT/3-9/97-98/13. dated 9.12.97 ffom General Manager :(Finance),
Maharashtra Telecom Circle, adc:ressed to Shri B, Prasad, Generai Manager,
Nasik Telecom District, and Rule-60 of P&T Financial § Handbook Vo!ume- I;

thereby depriving the Department of the benefit of comnetttwe rates and
showing undue favour to the aforesaid private party :

L N—— "u"‘ \.__ L '\i“: . ,;<

[N

2. Thus, bv his above aC*’“ the sgiG onr AKX, Dut*a mmmutefi arave mis-

. conduct, fzifed to maintain absoiuite integrity and davotion to auty, and acted

in a manner unbecoming of a Gevernment Servant, thereby centravening
Rute 3 {1) (i), (i) & {iil) of the CCS (Conduct Rules, 1954.

By order and in the name of the Presigent.

‘_swtm.‘.—g‘

/
v |
@Q {JOHN MATHEW)

UNDER SECRETARY TG THE GOVT. OF INDIA
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Qtatement of lmputattons of mtsconduct or misbehaviour .in support of the ~
~ Aviicles of Charge framed against Shri A.K. Dutta, (Staff No. 8188) Deputy
Ceneral Manager Maharashtra Tetecom Circle. . -

: That the sa:d Shri AK. Dutta, was- functronmg as Deputy General.'n-'
Manager (Plannmg) ‘Office of the General Manager Nasik Telecom Dustnct _
during the penod from July, 1997 to February, 1998 - e

2. Dunng the aforesard perrort the de!egated f nancxa] powers of the"
Deputy General Manager/General Manager for purchase of stores on the
hesis of quetations, were limited fo conly Rs.5000/-.. As per the instructions
issued vide Department of Telecom Circuizr letters' No. 51-6/91-MMC/Pt.
dated 12.1.83 and N6.305-2/95-MMS dated 8.11.85, which were reiterated
vide letter No.BGT/3-9/97-98/13 dated 9. 12.97 from General Manager
(Fmance) Maharashtra Telecom Circle, Mumbai, addressed to Shri B.

Prasad, General Manager, Nasik Telecom District, purchases were not to be
made on the basis of tenders finalized by other Secondary Switching Areas,
and purchases of value exceedmg Rs.50,000 were to be made only on the
basis of open tenders. it is laid down in Para 28 of Annexure to Chapter-8 of-
General Financial Rules, 1963, that the open tender system, - that is, Invitation
to Tender by public advertisement should be used as a general rule and must |
be adopted:in all cases, in WhICh the estlmated value of the demand is
Rs.50,000/- and above. . : :

3. The said Shri A.K. Dutta, as the Deputy Ceneral Mana‘ger approved
the purchase of Puice Refiectometers, Cable Route Tracers, Battery Voitage
fMonitoring Systems, and Digital Eartii Resisiance Testers, from M/s Hi-Tech
Telecom Systems, Hvderabad, without ascertaining _,‘he specific requiremants
of the field units. Purchase Orders were accordingly placed on the said firm,
and payments were released, as follows:

s

item Purchase Order | invoice No.& Amount Date of
"No. Date (Rs)) Pay-
And Date - ) ment

D) (2} 3 (4) (5)

"One Cable Route | N-2/2/5/97-98/4 | 30 1,40,610/- 1 1.9.87

Tracer and One i Dated 22.8.97 | dated 26.8.97

Puise

Refiectometer

3

Contd...
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ST ) 3y @ [ o
wo T Pulse | N-2/2/4/97-98/5 | 28 ) 12,81,220/- | 14.8.97
Reflactometers Dated 5.8.97 dated 11.8.97 |/
;»r.wo Cable .
5' Ryate Tracers : i
Foo  Batiery | N-2/2/4/97-98/€ | 26 41202/~ | 14.8.97 |
Voltage - dated 5.8.97 | dated 11.8.97 1
Monitoring - '
Systems and one
Digital Earth
 Resizfance Tester : 1 ]
| ‘ : Tota! 463,032/
4 *houci* the aforesaid equipments were not ‘prOpriets, ; items, and were

nol ‘covered by .;uS & D rate contracts or any iander {
Chief Genera!l Manzqar Talecom, Mhaharachiia Tcxeccm Cirgie Mumbai; the
purchases were rm o the basis of quotztions, withouf mv:tmg tenaers as
required. ' :

oy rl '~\; :-kc; f\t,(}

5. The said Shri AK. Dutta, as the Deputy General Manager, thus, in
connivance with Shri B. Prasad, the then General' Manager, Shri N.G.
Kamalapurkar, Assistant General Manager (Planning), Shri M.D. Gosavi,
Chief Accounte Officer, and Shri AK. Pathak, Sub Divisional Engineer
(Planning), all of Masik Telecom District, approved the procurement of the
aforesaid- eqaip nents which were non-siccked items, for a total of
Rs.4,83,03%/- 0 the basis of quowtions, without inviting tenders as required,
though the equipments were nct proprietary items, far in excess of the
deiegated finahcial pewers of the Deputy General Manager/General Manager,
and without asceﬂammg the specific requirements of the field units, in
violation intef alia of Rule-6, and Para 28 of Annexure to Chapter-8, of

General Financial Rules, 1963, Department of Telecom Circular letters No.51-

- 6/91-MMC/Pt. dated 12.1.93 and No.305-2/95-MMS dated 8.11.95, letter
_'Ne.BGT/3-8/67-28/12 dated 6.12.97 from General Manager (Finance),
Maharashira Tetecom Circie, addressed to Shri B. Prasad, General Manager,
- Nasik Telecom District, .and Rule 60 ¢f P&T Financial HandbooP Volume !;
" thereby depriving the Department of the benefit of competitive rates, and
showing undue favour to the aforesaid private party.

6. Thus, by his above acts, the said Shri A.K. Dutta, committed grave mis-
conduct, faiied to maintain absolute integrity and deveotion to duty, and acted
in & mann:‘r uqhecominc. of a Government Servant, thereby contravening
Rulr 3 {13 ih), iy & iy of the 12CS ,Ccr.dvu Rruies, 1984

—zL.MM .
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Annexure |l

List of decuments by which the Articles of Charge framed against Shri AK.-
Dutta (Staff No.8188), Deputy Gt.neral Manager Maharashtra Telecom+
Circle, are proposed to be sustalned ‘ . , .

File No.N-2/2/7/97-98, contammg 43 pages and 7 Note Sheets

" File No.N- 2/2/4/97 98, contammg 40 pages and 3 Note Sheets

File No. N-2/2/5/97 98 ccntarnmg 21 pages and 2 Note Sheets
File No.N- 2/2/6/97 98, contamrrg ‘Sd pages and 9 Not Sheets.

Letfer No.BGT/3- 0/97/98/13 dated 9.1 2 97 from General Manager
{Finance), Maharashtra Tetecom Circle, Mumbai, addressed to Shri
B. Prasad, General manager Nasik Telecom District.

Statement of Shri M.N. Kunde the then Chief Accounts Officer,
Nasik Telecom District. ~ -

Department of Telecom Ctrcular Letter No 51-6/91 MMC/Pt dated
12.1.93 .

Department of Telecom Circular Letter No. 305-2/95 MMS dated
8.11.95.

General Financial Rutes, 196‘3. ;

. i . /
Rule-60 of P&T Financial Handbock Volume 1.

"EM\Q.



Annexure IV

List of ‘v".fitnesses..by'\x‘-?‘scarré.fthé’ feiicles of Charge framed against Shri A K.
Dutta (Staff No.8188). Deputy General Manager, Maharashira Telecorn
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Maharashtra Telecom

2 Shri MN. Kinde, the

District.
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Shri
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| S ‘ ANNERURE- L
|9 o ‘ ,\/
Bharat Sanchar Nigam Limited d

- (A Govt. of India Enterprise)
Ofﬁce of Principal General Manager

‘Kalyan Telecom District
TO; o X DRSS
Pnncxpal General Manager
Kalyan Telecom District,
Kala Talao, Kalyan
Respected Sir,

_ Kindly find enclosed herewith my representation against Memo

ey No.8/248/2003-Vig.1I Dated the 29.8.2003 from Shri. John Mathew, Under Secretary to
T the Govt. of India.

My representatlon may kmdly be forwarded through proper channel to Shri. J ohn
Mathew with your appropnate comment

The receipt of this letter may kmdly be acknowledge
Thanking You,

Encl : My Representation.

Yoprs sincerely,

\ﬁ/ 13 7«"0}
(XK. Dutta )
Area Manager (Kalyan)

Sg} - | Kalyan Telecom District.

A
‘."(M) | | | )
mf‘;“; gt fivent

0 P K o wa' i W
g

Date : 15% October 2003
Place : Kalyan




/ \L 5. - , o . ,,‘7")
From: A K. Dutta : : :
StaffNo. 8188 |
- Deputy General Manager, " /i*.. :: :
Maharashtra Telecom Circle. -

HIS EXCELLENCY THE HON’BLE PRESIDENT OF INDIA

" Kind Attention : Sh. John Mathew,
Under-Secretary to the Govt. of India o
Ministry of Communication & Information Technology,
~ R.K. Puram, New Delhi. N

( Through Proper Channel )
o Respected Sir, T |

)

-+ lrespectfully acknowledge the receipt of Memorandum
No. 8/248/2003-Vig.II dated 29" August 2003.

2. Atthe outset, I ,Subr_rﬁt that I did not commit any irregularities what so ever to pali
up such adverse remark against me. I, therefore deny all the charges. -

g
[

3. 'I',- therefore ﬁﬁrﬁbly rlequest that the _pfoboséi "f;‘or 'holdin'g an inquiry may kindly be

dropped for which act of kindness, I shall be ever grateful to you.
4. Inthe event of 'f"u'rther procéeding against me, I humbly request that I may kindly
be heard in person. . :
Sir, I remain,
A e o | Youss faithfully,

‘Date : 15" October 2003.

Place : Kalyan. | o %\0.1«@3

s

"
e
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r\y"\
From : A K. Dutta

Dy. GM,, BSNL, Kalyan.

Maharashtra Cirgle:

To,

Shri. N. K. Ghosh,
Inquiry Officer,

CDI, CVC, New Delhi-23.

Sub : List of additional documents and witnesses. -
Case of Shri. A. K. Dutta, Dy.G.M., BSNL, Kalyan.

- Ref : Daily Order Sheet dated 30.12.2003,
y

R/Sir,
As directed by you in the proceedmg held on 30.12, 2003, kindly find
enclosed herewith the list of additional documents required to base my defence.
The list contains Description of documents, Relevance to defence documents and
.Custodian of dnc_:umenfe

Further, T may kindly be allowed any other documents found to be
relevant during the coarse of Regular Hearing.

Kindly acknowledge.

Thanking you,
Encl : As above.(Containing 4 pages)

Date : 07.01.2004
Place : Kalyan.

Copy to : Shri. A. K. Sahu, P.O., for kind information énd n/a pl.

¥
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upon

List of Additional Documents required.to base my Defence.
SLNo. | Description of Relevance to defence Custodian
documents - - : ‘
1. Rule, Instruction or "\ Referring to documents listed at
Authority prohibiting SLNo.5 of the Memo of charges at
operating on tenders of | Appendix-III thereof it is noted that
' other SSA/Circles operation of tenders of other - :
2. Rule, Instruction or [ SSA/Circles as also extending the | GMT Nashik
Authority prohibiting period of Tenders beyond what is
period of operation on legitimate. Hence the necessities of
tenders beyond what is y this Rule, Instructions or Authority
legitimate. , are necessary.
3. Rule, Instruction or As per para-1 of Annexure-II of the
Authority under which | Memo as it is stated that the DGMs |
the DGM/GM are | and GMs are delegated financial GMT Nashik
| delegated financial power for purchase of store on the
mmmﬁmmed‘mmdﬁmmemmwm
stores on basis of Rs.5000/- which does not appear to
quotation limited to be a fact. These documents are
Rs.5000/-. , required to refute the imputation as
| included in Annexure-II para-1 of
the Memo. |
4. File no.S- ) i) It appears that the -
12/3/Audit/April’99 genesis of this case lies
799-2000 of the office . : in the Audit para raised
of GMT Nashik. v by the Audit Officer
. ) P&T and the whole case
5. D.0O.No.S-12/Audit/99- ; arises out of the alleged | GMT
2000749 dt.1/10/99 irregularities noted for | Nashik
address to ' issuing the Memo of
GM(Finance), ' charges. This case of
0/0.CGMT Mumbai by irregularities pointed out
the GMT Nashik. J by the Audit where
adequately replied by
the GM from this file.
11) While no action was
reportedly taken against
Aurangabad,
Ahmedabad, Nalgonda,
Guntur, Latur , Nanded
and Sawantwadi SSA
but only Nashik and
Nanded SSAs are being
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,-.48-~

j\ .

. targeted. Such targeting
is basically against
constitution and equality | GM (Fin)
before law amounting to | O/0.CGMT
rank of discrimination. | Mumbai
Details of all these are
available in the file and
become a prime
importance to my
defence.

6 Copy of CGMT These Memo’s pertain to the
Mumbai MH Circle purchase of cable fault locator etc.
letter no BGT/3-9/97- | by Nashik, Nanded and GMT
98/13 dt.9/12/97. Aurangabad SSAs while Item (6) & | Nashik

A (7) pertains to the Nashik SSA,

7 Copy of Test Audit Item (8) and (9) pertains to the
Memo no. 20 dated TDM Nanded and GMT,

15/4/99 and TAM no.24 | Aurangabad respectively with
dated 19/4/99 alongwith | similar purchases have been done
the document issued at { by the GMT, Nasik and hence
GMT Nashik by the required to base the defence upon
Audit Officer, P&T,  \for showing the comparative
Nagpur at Nashik / position with respect to the
during Audit Inspection | purchase of Stores,

' Relevance for all the four

8 Test Audit Memo no.44 | documents is the same since the TDM Nanded
dt.6/10/99 issued at Audit Check for the same purpose
TDM Nanded with at Nashik, Aurangabad and Nanded.
reply thereon. All the Test Audit Memo are done

: by the Audit Officer, P&T, Nagpur

9 TAM no.22 dated | reported as Key Documents. GMT
25/11/99 issued at : Aurangabad
GMT Aurangabad by “These
the Audit Officer, ) documents 7,8
(P&T), Nagpur. & 9 could also

be-available
with the Audit
Officer, P&T
Nagpur.

10. File no.S- . do ~---a- GMT
14/LP/CP/CP.(Part- Aurangabad
11)/00-2000 and file
no.S-14/LP/CP/99-2000 |
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India, DOT, Vigilance
Monitoring-II dated
25/11/03 and
endorsement by CGMT
MH circle vide No.

T/VIG/CCS/CCA/Rules |

/X1/53 dated 29/12/03.

complaints for Local Purchase
made by the field officers like
Aplab Testers etc. having
limited suppliers

.. ;
AOr
11 File no NND/Eng- | = - do ------ TDM
7/1/P.0./99-2000 Nanded
12, Letter no.F/IA/DAP- The letter was addressed by the
‘ 35/01-9/2 dated 21/6/02 | GM(Finance) to GM(Nanded) | GM
regarding Submission and GM(Nashik) for (Finance)
of Action Taken Note clarification on Audit para 0.6 | 0/0.CGMT
on C&AG Para’ of 2002. These letter throws MH Circle,
contained in the report ™ | sufficient light on the Audit Mumbai
of C&AG of Para particularly para- 47
India(P&T) for the year . regarding the alleged
ended 31.3.2001 [No. 6 irregularity.
of 2002] on Para-47 on
irregular expenditure on
procurement of Cable
route tracer and Cable-
fault locater. This letter
| is addressed to GM
Telecom Nashik and
Nanded by
GM(Finance)

13, Schedule of financial To show that no financial DET(Admn)
powers as issued by the powers were violated by me Nashik
MH Telecom Circle : : Telecom
vide endorsement
no.BGT/AQ-
2/RLG/Vol.V/4 dated
2/1/91 for circulation
under DE(Admn) }

Nashik no.Y/G/31/90- -
91/23 dt.28/1/91. -

14. Disciplinary _ Guidelines are issued by the AGM (VIG-])
proceeding-Initiation Govt. of India, DOT, Vigilance 0/0.CGMT.MH
thereof vide F.Noi17- - Monitoring-II so as to keep in Circle, '
4/2003-VM-II, Govt. of | view while investigating the . Mumbai-1
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15, | ‘Any other documents to
- -] be found relevant
{ during the course of

| Inquigy.

LIST OF WITNESSES FOR DEFENCE
List of witnesses to be examines on my behalf for defence : NIL
I'may not also examiné myself as my own witness, -
¥ X
/~~ —
/
/
¢

©




e _ - ANN EXVRE - 4
LAy S ' : By Speed Post
S : NO.123/NKG/29 / j1a;
fo - %5‘ ’ : " Government of India : 0\
g AvET e e . Central Vigilance Commission v (]9
i" : e : ceee . S - '
;{‘» Satarkata Bhavan, INA,
" ' L ‘ New Delhl, dt. 22 1.2004
ORDER SHEET

Sub ject Departmental Inqulry agamst Sh. AK Dutta, the then AGM Telecom.

................

4 ‘Reference CO’s letters dt.7.(1.2004\"’and 10.1.2004 requesting for additional

.- . -documents, assistance of defence assistant and also raising objection about admissibility ofa -
prosecution document listed at S.No.6 of annexure III of the chargesheet. Additional
documents vide ~ said letter at S.No.3, 4, S5, 6, 7, 12, 13,14,16 and 19 are permitted.
‘Documents at S.No.8, 9, 10 and 11 relate to other circle/place, namely, Nanded and
Aurangabad. The documents at S.No.1 and 2 also inter-alia relates to prohibiting operating .
on tenders of other SSA/Circles. As regards documents 1, 2, 8, 9, 10, 11, CO is directed to
clarify explicitly how these documents are specifically related to his defence. The reasons
giving the relevance of documents at S.No.17 and 18 .are not considered appropriate for
requisitioning of these documents for the defence of the CO. PO and CO are directed to take
necessary action for inspection of permitted documents as per order sheet dt. 30.12.04.

IO does not have any objectlon in accepting the request of the CO regardmg defence
assistant - F

As fégérds the admissibility of the prosecution documents at S.No.6 of annexure III,
the objection of the CO noted. The said document will be taken on record as per extant rules
and guidelines. :

o ————

Copy of the ordersheet seﬁt to the PO and CO for strict compliance.

C . ' COMMISSIONER FOR EPARTMENTAL INQUIRIES

£

1. Shri AK Sahu (PO), General Manager (Operatlons) O/o CGM Telecom, Maharashtra
Telecom Circle, Fountain Telecom Building No.2, 8" Floor, Mahatma Gandhi Road, Fort,
Mumbai-400001. _ s

\/ Shri AK Dutta, (CO), Dy. GM, BSNL Kalyan, Telephone Bhavan, Kala Talao,
Kalyan (West), Kalyan-421 003, District Thane(Maharashtra).

v
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From:

- Shri AK.Dutta,
DGM, BSNL Kalyan,
Kalyan-421 301 .

TO:

Shri N. K.Ghosh :

Commissioner for Departmental Inquiries,. .
C.V.C New Delh1—110 023

SUB: Departmental Inquiry against Shri A. K.Dutta, DGM, BSNL Kalyan
REF: Your order sheet no.123/NKG/29/1312 dated 22-1-2004 with reference
to my letter dated 7-1-2004 and 10-1-2004 requested for additional
documents. :
Respected Sir, '

As per' directed by you in your order sheet dated 22-1-2004 to clarify
explicitly how the documents listed at Sl.no.1,2,8,9,10,11 as also for 17 & 18 of the
above list are related to my defence. It is hereby clarified as follows.

Jtemno.1 & 2 :-

This relates to the listed documents at SLno.5 of the Memo of charges at
Annexure HI, which states at para (11) while  pointing out Irregularities in
purchase/contract works

i) Tender of _other SSA's/Circles are being operated, and |
1) Extending the period of operations of tenders beyond what is legitimate.

_ To my knowledge there was no specific Rule/Instructions not prohibiting
operations .on other SSA's/Circles being operated or in extending the period of operation
of tenders beyond what was legitimate. This practice was being followed in the whole of
DOT and was perhaps followed in this case also.

Disc. Authority while putting Rule 60 at S1.no.10 of Annexure III of the

Memo, has NOT put the rules relevant to above item (i) & (ii) in the list of documents

though now quoted in item 5 of the listed documents. Iri the absence of this to effectively

defend against the charge it was requested that the Rules 101 to 105 and Appendix 8 to

the General Financial Rules should also have been put in evidence at least at this stage of
_inquiry and hence requested to know the specific Rules/Instructions on the point that -

Tenders of other SSA's/Circles and also extending the penod of operation of Tender

beyond what is legmmate ]
My case is that the Nasik SSA operated on the precedence of purchases
made by the adjoining SSA's/circles for the purchases of the item. Hence it is kindly
requested to allow these documents requested for. '

¥y

20
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Item n0.8,9.10 & 11 in the list the additional docu;nents

The relevance for these has already given in the earlier letter. It is

' reiterated here in now as additional clarification how the relevance thereof is still valid.

Nasik was not only the SSA, which purchased these items. This were also purchased by

- the adjoining SSA's and even by the Ahmedabad District in the same manner and method

as Nasik SSA done. Other SSA's like Poona, Kalyan, Kolhapur also made similar
purchases as reflected in reply by the DGM .(Plg), O/0.GMT Nasik in reply to the

Director of Audit, Office of the P&T Nagpur letter no.A023/Audit note/99-00/2 dated

18-5-1999 is his letter no S-12/3/Audit/April-99/99-2000/40 dated 27-05-1999 also
clarified regarding TAM 20 and 24. .

Therein it is also clarified at para 2. TAM/PLG 22 IVRS that the DOT
had instructed Rajasthan Circle in early 1996 to float tender and firm up specifications of
IVRS. The Rajasthan Circle has evaluated and approved the equipment supplied by Ms.
Bay Talktec, Chennai with whom inquiries were also made who had in turn informed that
equipment. can be purchased through there Authorized dealers Ms. Compushop,
Mumbai. ' | ‘ : |

Latur SSA made similar purchése also but none from that unit was
proceeded against. ' :

Amongst all the above quoted SSA's units only offers from Nasik and
Nanded were proceeded against. 7T
: /
From the records made available to me, it is amply clear that prior
permission was given by GMT Nasik on concurrence of the CAO and IFA also.

As such the documents requested herewith may kindly be accepted to
defend my case suitably since the documents requested may give me a way to have the
charges dropped by the D.A. or may be able to explain my conduct effectively in a better
position. :

Also subsequent to this purchases there appears to be a hue and cry against
discrimination resulting in action against only Nasik and Nanded Officers and the DOT,
Govt. of India, suo moto reopened the cases subsequently to issue clear guide lines vide
their letter no. F no.17-4/2003-VM-II dated 25-11-2003 issued by the Director (VM),
Vigilance Monitoring-II, DOT, New Delhi requested at Sl.no.14 in the list of additional
documents by me and also permitted by you as a possible defence documents.

..3/-
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" Along with this justification and relevance as clarified, it is kindly
requested to review the request for requested documents at Sl.no.17 & 18 on the ground
that the GMT Aurangabad had faced similar Test Audit Memos for the purchases made
by their SSA's in a very similar way for the similar items for similar purpose and perhaps
very effectlvely pleaded there case for these purchases to get the objection raised by the

. Audit waived. Perhaps these details as requested under S1.No.17 & 18 may help me to

get similarly plead the case for the above objection which may be dropped at the inquiry
stage, justifying my purchase like the once they had for Aurangabad.

With this, Sir and with the revised relevance as above it 1s kindly
requested that these documents requested at Sl.no.1,2,8,9,10,11,17 & 18 may kmdly be
admitted. ) ;

The inconvenience caused to you is highly regretted please.

Kindly "acknowlledge.

Thanking you,

Yduts sincérely,

'yl

/.
(AK.DUTTA)

Date: 31-01-2004
Place: Kalyan
Copy to;

Shri A.K.Sahu, P.O : - for his kind information and further action to SUpply the above

- documents please.
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iy ' By Regd. Post
B | : NO.123/NKG/29. -1\ Bes
' 1 > - ~ Government of India - \M
Central Vigilance Co mmission - lv
) .éatarkata Bhavan, INA,

New Delhi, at. 12.3.2604
‘Subjeét: Departmental Inquiry against Sh. AK Dutta, the then AGM, Telecom.

ORDER SHEET

Reference CO’s letter dt.31.1.04 with reference to ordersheet dt.22.1.04 and further
request of the CO for additional documents vide CO’s letter dt.25.2.04. {n view of the
reasons explained in the CO’s letter dt.31.1.04 and his subsequent letter, PO is directed to
make the documents available to the extent possible to the CO and take necessary action for

s inspection.

Copy of ordersheet sent to PO and CO. .
L ‘ N (N l% G%)
' Commissioner for Departmental Inquiries
Phonc: 2465 1086
1. ShriAK Sahlixv(PO),General Manager (Operations), O/0-CGM Telecom, .
Maharashtra Telecom Circle, Fountain Telecom Building No.2, Fort, Mumbai-400001.

/ Shri AK Dutta, Dy. GM, BSNL Devi Bhavan, Near Dr. Acharya Hospital, Kalyan,-
421 301 (Maharashtra). :

W
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1
R 51 > F.No.123/NKG/29 . S N
e Government of India™ ‘ v
Central Vigilance Commission
Satarkata Bhawan, INA,
New Delhi-110023
INQUIRY REPORT

Name ofthe CO : AK. DUTTA, DGM, Maharashtra Telecom Circle.
Organisation : DEPARTMENT OF TELECOMMUNICATIONS
Reference : CVC’s OM No.003/P&T/142 dt.5.6.2003

L Introduction

1 was appomted as Inquiring Authonty vide Ministry of Commumcatlons &
Information Technology, Department of Telecommumcatlons order No.8/248/2003-
Vig II(i) dated 5.12.2003 to inquire into the charges framed against Shri AK Dutta, area
Manager, O/o Principal Gneral Manager, Kalyan Telecom District, (hereinafter called as
CO), Sh. AK Sahu, GM(Operations), DOT, was appointed as Presenting Officer(PO) to
present the case in support of the charges. Sh. P.G. Deshkar acted as Defence Assistant
on behalf of the CO. The Preliminary Hearing in this case was held on 30.12.2003 at
New Delhi. After the completion of formalities of inspeCtioh of documents and other
connected matters as recorded in the Daily Order Sheets; the Regular Hearing 1in this case
was fixed and held on 6%, 7 and 8 of May, 2004 at the Office of GMT, Raigad,
Santacruz(W), Mumbai. The PO placed on record 10 prosecution documents, which
were marked as S-1 to S-10. There were three management witnesses i.e. SW-1 to SW-3,
The CO produced 15 additional documenté, which were also taken on record and marked
as D-1 to D-15. After taking on record prosecution and defence documents, prosecution
case was taken up. Prosecution witneéses were examined-in-chief by PO. and cross
examined by CO/DA. After closure of prosecution case CO filed statement\of defence
denying the charges. After that defence case was taken up. There were two defence
witnesses (DW-1 and DW-2) who were examined-in-chief by the CO/DA and cross
examined by PO. As the-CO did not offer himself as defence witness, the IO generally

s a
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examined him on the circumstances appearing against him during the Inquiry. PO’s
written brief was received on 26.5.2004 whereas defence written brief was received on

23.6.04. These are duly taken on récord. Other details are in Daily Order Sheets.

II.  Article of Charge

That the said Sh. A.K." Dutta, while' functioning as Deputy General
Manager(Planning) Ofﬁce of the General Manager, Nasik Telecom District, during the
period from July, 1997 to February, 1998, in connivance with Sh. B. Prasad(Planning),
Sh. NG Kamalapurkar, Assistant General Manager(Planning), Sh. MD Gosavi, Chief
Accounts Officer, and Sh. AK Pathak, Sub-Divisional Engineer(Planning) all of Nasik
Telecom District, approved the procurement of non-stocked items viz. cable route tracers,
Pulsé Reflectometers, Battery Voltage Monitoring Systems, and Digital Earth Resistance
Testers from M/s Hi-Tech Telecom Systems, Hyderabad, for a total of Rs.4,63,032 on the
basis of quotations, without inviting tenders as required, though the equipments were not |
proprietary items, fz_ir in excess of the delegated financial powers of the Deputy General
Manager/General mimager, and without ascertaining the specific requirements of the field
units; in violation inter alia of Rule-6, and Para 28 of Annexure to Chapter-8 of General
Financial Rules, 1963, Départment of Telecom Circular letters No.51-6/91-MMC/Pt.
Dt.12.1.93 and No.305-2/95-MMS dt.8.11.95, letter No.BGT/3-9/97-98/13 dt.9.12.97
from General Manager(Finance), Maharashtra T-glecdm Circle, addressed to Sh. B.
Prasad, General Manager, Nasik Telecom District, and Rule-60 of P&T Financial
Handbook Volumej-l' thereby depriving the Department of the benefit of competitive
rates and showing undue favour to the aforesaid private party.

Thus by his above acts, the said Sh. AK Dutta committed grave mlsconduct
failed to maintain absolute integrity and devotion to duty, and acted in a manner
unbecoming of a Government Servant, thereby contravening Rule 3 (1) (i), (ii) & (iii) of
the CCS (Conduct Rules, 1964). .

III.  Statement of Imputation
Statement of Imputation in support of the Article of Charge is annexed to this

&

Report.

W
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B\ Prosecution Case . ‘ v [\/

Various arguments and éontehtions of PO, in support of the Article of Charge,
are mentioned as below: o

‘As per the guidelinés prevalent at the time of purchase of the testers, the purchase
of items costing beyond Rs.50,000 were to be made on the basis of open tender (Para 28
of Annex to Chapter 8 of GFR i.e. Exhibit S-9). This guideline was fully violated as the
three testers whose prices were Rsl, 40,610 per' testers were purchased from a single
supplier without invi_ting open iender resulting in irregular expenditure of Rs.4, 63,032/-.
The rates were fixed on the ‘baSis of orders placed by other SSA/Circle. This was in
violation of existing guidelines (SLNo.iii of Exhibit S-7 and S.No.4 of Exhibit S-8). This
procedure was further reiterated vide Exhibit S-5.

The testers purchased by the Charged Officer were not propriety items and were
not covered by any DGS&D rate c'o_‘fltracts or any tender finalized by CGMT MH Circle
Mumbai. Purchases were made on the basis of quotations from M/s Hitech, Hyderabad,
but there is no evidence to call any .quotation or tender in the files Exhibits S-2 and S-3.
As can be seen from Exhibits S-2 and S-3, the supplier M/s Hitech approached the
Charged Officer with purchase order of other units. Subsequently, field trials were
arranged and purchasés were made on the rates quoted by M/s Hitech without verifying

reasonableness of the rates. Sta_tement of SW-1 also confirms these facts.

The procurements were approved by the Charged Officer in spite of the objections
raised by the then Chief Accounts Officer for calling open tender. (Corr. Sheet No.14 of
Ex.S-3). Objections raised | by the IFA were not fully cleared (as per SW-1) and
procurement was appfoved by the CO in spite of the fact that the CO was not competent
to approve the purchases. The approving authority was SSA Head i.e. GMT (as per SW-
2 and SW-3) A |

It is therefore observed that though CO was not delegated with.any financial

powers as per schedule of f{ﬁancial powers (Ex.D-9). Schedule of Financial powers
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f%iearly mdlcates that DGM (Plg.) was not delegated any power for procurement of non- -
stocked items. Thls power was delegated to GMT/Area Director/TDM who are
independent in charge of SSA/Area. AsDGM (Plg ) the CO was funct10nmg under GMT
Nasik, hence he was subordinate officer and not SSA head.

The requlrements projected by the field units were primarily based on the results
of field trials and do not mention anythmg about high fault rates or number of
accumulated faults (Corr. 13 and 14 of Ex.S-3 and Corr.19 to S22 to Ex.S-2). This
clearly indicates that there was no urgency or genuine requirement and the requirements
were projected simply because the supplier had approached the CO. The questions .
regarding urgency of testers were not answered satisfactorily by defence witnesses. The
defence witness DW-1 mentloned that these testers are required for smooth maintenance
of network which is a regular phenomena. It is therefore observed that the procurements

were made by creating artificial urgency on the plea of rainy season.

The defence 'witne‘sses could not establish the nature of urgency and explain the
reasons for violating the departmental procedures during procurement of the testers.
Both the defence witnesses DW-1 and DW-2 have eccepted that requirements were
submitted after successful completlon of ﬁeld trlal by M/s Hitech which resulted -in
n‘regular purchases.

Considering the above facts, it is establiehed that the CO had approved purchases
in Violation of delegated ﬁnancial powers and had failed in observing necessary
formalities. The charges as per the charge sheet are therefore fully sustained.

V. Defence Case

Various argu_ments/contentions of the defence are given as under:

Defence has stated that the prosecution has ignored and did not put in evidence,
the System of Accounts and Reéponsibility of a Divisional Officer. According to this
the Accounts Officer is the head of the office for purposes for financial rules. Citing
Rules 11,15, 16, 17, 21 and 23 the defence has made the case that CAO or IFA to GM

Nasik was primarily responsible for the acts of omission and commission in this case.

i\
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‘ ,‘L, > Ex.S¢7 and Ex.S-9 are all attributed to CAO who was head of the SSA for financial
| rules. Defence has further argued that such purchases were made by the other SSAs
- - on the basis of tender floated by Ahmedabad Telecom district.

5

" The said purchase attributed to be made by the CO was ‘'on the basis of
Management Meeting held on 10.7.97, chaired by the then GM in which various field
units (DEs) pressed for purchase of the instruments due to higher utility.and urgency.
In fact, no purchase of Testers made by the CO. It was purchased by AGM (Plg.)
under his signatures/authority on the purchase order placed in the name of GM,
Nasik. Since these testers were newly introduced; there were no DGS&D rate besides
tender rates not at all called by CGM MH Circle, Mumbai. Defence has further
argued that M/s Hi-Tech rates from which testers were purchased were lowest. M/s
Hi-Tech had earlier supplied such type of instruments to Nanded and Latur. With the
onset of monsoon in July/Aug. all knew necessity, desirability and utility as also the
urgency for procurement. The case was fully discussed in the management meeting
on 10.7.97. There were precedents when DE (CC) purchased the similar items to the
tune of Rs.1.33 lakhs after obtaining the financial concurrence from earlier CAO.
Party did not épproac’h the CO. Quotations were addressed to the GM, Nasik.
Purchase order was placed on behalf of GM by AGM(Plg.). In fact, the proposal
attributed to the CO was cleared by the succeeding CAO of the SW-1.

Prosecution has not put anything in evidence to show that the CO as DGM(Plg) or
otherwise was not competent to approve the purchase. CO’s financial power for
purchase was concurrent with the GM up to 2 lakhs on each occasion. The onus of
proving urgency not only ﬁes with defence but disproving the same also lies with
prosecution. CO was having the financial power as delegated in the Circular at D-9
and as accépted by the CAO for day-to-day administration. However, during passing
the bills on 4.9.97, the GM called for the explanation of CAO. The CAO’s
explanatidn says that, “Necessary instructions issued to all concerned. This is the
case prior to the issue of Revised Delegation of Powers.” (Note sheet N/3 in Ex.S-2)
and (Note sheet N/2 in Ex.S-3). This cleérly shows that there existed a power more

@
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B than 1 lakh for DGM to pass the bill. The powers were reV1sed on up gradation of

Division downgradmg DGM'’s powers to 1 lakh. Since the party introduced himself,
there was no need for any quotation to be callgd for as argued by the PO. The rate
for Aplab Tester was Rs.1.33 lakh jwhile the same type, same technology and same
utility from M/s Hi-Tech their price was Rs.§4,000 per piece. Thereby actually a
<aving was recorded for Rs.49,000 much cheaper than what others have purchased as
mentioned at Ex.S-1 and S-4.

Itisa fact that the procurement was épproved by tﬁe CO for its technical
feasibility and useﬁllriess. Any proposal to mature three approvals are required as per
Rule 147 of P&T Manual VolX : 1)Technical, 2)Financial, 3)Administrative.
Technical approval was given by the‘CO while the financial approval was given by
the CAO. As regards the administrative approval such an approval was already
accorded by the GM in the Management meeting on 10.7.97. CO being an.
administrative ofﬁcer of JAG rank had full authority on behalf of the GM as an

* attached officer looking after the charge of DGM(Plg.). In this regard DG P&T letter

No43/17/57-PE/CI dt.4.1.58 states that powers to lower other to decide the cases and
convey sanctlon/orders of the Head of the Circle/Director of Telecom has been

entirely left to the discretion of the Head of the Clrcle/Duector of Telecom.

Procurement was technically approved by the CO in a normal official routine,

after the financial concurrence/approval given by the CAO/FA without pressing

* further for tendering process in view of my logical reply submitted on his suggestion

of the remark.

Again, if no powers are delegated to the CO as a DGM, it was up to the CAO to
raise objection on that serious infirmity and report the matter to the Circle Finance
under Rules 20, 21 And 23 quoted earlier to regularize or to modify the schedule to
categorically state whéther the DGM of Nasik SSA had any financial power or not
and it was also not upto the investigating officer to say that the schedule under D-9

was not vesting any financial power with the DGM. There is definitely a merit and

b
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truth in the two notes exchanged between CAO and GM Nasik querying to the CAO
to explain on 4.9.97 when the bill already passed by SDE and DE to which the CAO
replied. “Necessary instruction fssﬁed to all concerned. This is the case prior to issue -
of revised delegation of power w.e.f. 1.9.97; No purchase was made when on
upgradation of the districts the financial limit of DGM was downgraded to Rs.1 lakh

on each occasion.

CO was functioning under GMT Nasik and he was subordinate officer and not
SSA Head. It does not automatically mean that DGM(Plg.) or for that purpose any
DGM of Nasik SSA, the financial powers were not delegated.

The PO has not shown any documentary or oral evidence to show that DGM has
not financial power and did not show what the financial power of DGM was passing
of an estimate to an extent o'.f Rs.1.33 lakh for purchase of such instrument by Sh.
Padegaonkar, then DGM during 1997-98 and getting it approved financially by the
CAO clearly shows that the DGM was delegated some financial power at least to

sanction some estimate for amount at least Rs.1.33 lakh excluding 4% S.T. thereon.

This power could be about 2 lakhs only.

The schedule of financial power D-9 shows that the Area Director and TDM
having the power of approving detailed estirﬁate-upto 3 crores in each case. It was
under these poWers that Sh. Padegaonkar;' then DGM Nasik having charge of
DGM(Plg.) Nasik had approved the estimate to an extent of 1.33 lakhs + 4% S.T.

The urgency of required instruments by field units were projected in the
Management Meeting of 10.7.97 where the possession of the such instruments by
DE( CC) Nasik was projected for its utility, usefulness urgency for other units also.
This was agreed to by the GM for similar purchases on similar grounds and similar
proprietors. He also directed the DEs to submit their requirement to the AGM(Plg.)
or to him. -Accordingly, the requirement of the reépective DEs have been placéd and

the requisition was sent to GM and other to AGM(Plg.) O/o GMT, Nasik.
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It is a matter of record on S-2 and S-3 on page 22 and 13 respectively. It was on
these requirements the proposals Were considered upon by obtaining prior approvél
by the CAO and the Purchase Orders have been placed by the AGM(Plg.), O/o GMT
Nasik on behalf of GM within delegated financial power of GM. The pdwers of .
DGM were not utilized by AGM (Plg.) O/o GMT, Nasik.

The urgency was ac@ted by the GM in the Management Meeting on 10.7.97

- and asked the field DEs fo place their requirements though this was not mentioned in
the meeting records. The GMT had asked the AGM(Plg.) to further process the case
for the procurement of these equipments immediately postponing the tendering
process. This is amply reflected in the 6" para of D-2 letter No.S-12/Audit/99-
2000/49 dt.1.10.99 quoting, “The tender formalities were poétponed for the above
reasons only.” The PO has failed to prove thét there was no urgenéy.

The requirements were not projected simply because the supplier approached the
CO as contended by the PO. The PO has not put forth any evidence to i)rove that CO -
was approached by anybddy. Howévér, it is on record that the quotations were issued
in the name of GM, Nasik and were put in file. The quotations were received on
22.7.97 and the requirement along with demonstration report were received on
31.7.97 and the proposal was mooted on 1.8.97 and purchase order was placed by the
AGM(Plg.) O/o GMT, Nasik on 5.8.97 in the name of GMT, Nasik within the GM’s

financial power.

It has to be primarily understood that -Cd’s first duty was to maintain cables
where the faults incident had alarmingly increased due to cable faults in the monsoon
season. Dry paper core cables having been punctured in the Dry season during the
road expansion' and digging work by other public utility concern like Municipal
Corporation, PWD etc. the faults occurred only after the monsoon had set. CO’s
work as a GM (Plg.) was only secondary yet on attending office late in the evening he

cleared the file on 5,8.97.itself on the basis of proposal, requirements, urgency, the

&\
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CAO’s note, AGM(Plg.) explanation and CAQ’s clearance allowing financial
sanction/approval for purchase on the basis of quotation available and the copy of the

purchase order placed by other SSA earlier to this case without advising tendering

. process. This chain of events shows that the. procurement was more urgent to cut

down duration of faults by quick and correct location and tracing the faulty cables
fast.

It was noticed that the cost of saving revenue loss due to quick and early
restoration of cable faults in the monsoon season was much more than the cost of the
newly sophisticated cable fault testers by utilizing it. The whole case cropped up due
to audit objection fof several SSA’s including Nasik. Others except Nasik perhaps
satisfied the audit Para against them or if any Para was contemplated subsequently
explanation caused dropping of audit para. With the tyﬁe‘of non-vigilant Vigilance
Officer and their lack bf knowledge for fair investigation has also not understanding
the duties and responsibilities of the CAQ, the report went against the Nasik SSA.
Surprisingly also the Vigilance Officer admitted in QA-15 that he has not verified the
Schedule of Financial Power as prevalent those days and whether at all the DGM had

| any financial powers. These factors did not reflect perhaps in his report and hence

only the officers of Nasik SSA have charge sheeted of which unfortunately CO was
one. Only singling out Nasik SSA was ranked discriminatory and -against equality

before rules.

The PO has not pointed any rule to show that bars use of tender of other
SSA/Circles for being operated upon and secondly this point was for the
consideration and operation of the CAO who incidentally happens to be the head of

the units for financial rules.

According to the Vigilance Officer SW-2, the DGM attached to the district has

no financial power. If this were true how was it that the DGM were incurring

expenditure wft‘hout authority and CAO/IFA . allowing such gross ifregularities and

not brining to the notice of second head and Telecom Circle, Headquarter. But in
view of two noting between the CAO and GM at NS-3 in S-2 and at NS-2 in S-3

b
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g clears that the DGM had powers upto Rs.2 lakhs as per the schedule of the power

then existing before 1/9/97 when up gradation of districts, the power of DGM
degraded to Rs.l lakh only. Thus, the contention of the investigating officer was
wrong and misleading and hence arguments of the PO on this point could misguide
the 10. The DGM did have powers over Rs.1 lakhs before 1.9.97.

The latest circular (D-18) issued by the Director (VM), VIG Monitoring-II
Department of Telecom, Govt. of India, F No /17/4/2003-VM-II dgt.25.11.2003 in
Para 22 for local purchases had specifically mentioned that the local purchase of
Aplab Testers etc. made by the field officers which are having very limited suppliers
and the department is also aware of the cost in such type of purchases if there is no
malafide intention behind the purchases the disciplinary action should not be started.
However, the concerned officers should be warned to follow the prescribed method of
purchases.- This circular is prospective and not retrospective otherwise this case could
not have come. However, the IO may kindly take note of exonerate CO on the basis

of above circular.

Since some 30 units all over India resorted to such purchases and they could not
be much wrong in view of respective CAO’s authorizing purchases without calling
for tenders and byepassing rules on the subject. All 30 CAOs and equal number of
office could not go wrong. Here the circular does not lay stress that the prescribed
pfocess is a must and should not be condoned at all. This gives a safety valve.

The PO did not produce any evidence for CO’s connivance with his superior and

the subordinates as mentioned in the charge sheet.

It was also wrong to say that the specific requirements of the field units were not
ascertained before resorting to local purchase. .These requirements are part of the
record, namely, sheet No.22 (Ex.S-2), sheet No.21 (Ex.S-2) and page No.30 (Ex.S-3).
Besides, the DOT circular 51-6/91-MM:C/Pt. Dt.12.1.93 at S-7 is not applicable in
this case for the CO since the commitment register and periodical information for
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material are maintained by the CAO or AO before the commitment are honored and
amount are pald Since the amounts are paid before the end of financial year in

March 1998 this can be safely presumed that funds for this payment were already

allotted and available.

The DOT circalar letter N0.305-2/95-MMS dt.8.11.95 at Ex.S-8 were addressed
to all CGMTs and it appears that these circulars are not circulated below the level of
- CGM and GM. Had they been circulated it should be for the CAO or the AO to abide
by it and see that these subordinates units including the GM adhered to it and
implement. Here the CAO would have advised the GM suitably. The circular
No.BGT/3-9/97-98/13 dt.9.12.97 though clear but it was issued afler the purchase
were over. Since, the purchases were already made as cohcurre_d by the CAO/IFA,
the question of observing the instruction contained in DOT circular No.305-2/95-
MMS dt.8l.11.95 does not arise. No purchases were approved after 9.12.97.
| Therefore, Rule 60 of P&T Financial Handbook Vol.I was not violated at all-either by
me or by the GM

Moreover, vide ExD-2 it can be seen that GMT, Nasik had written to
GM(Finance) MH Telecom Circle, Mumbai saying,. “Moreover, no favoritism was

shown to any particular agency.”

Defence concluded their brief by saying that article of charge is not proved on the

basis of precedence and practice followed in Maharashtra Telecom Circle.

V1. Analysis of Evidence

It has been alleged that Sh. AK Dutta, Dy. General Manager, Telecom,
Maharashtra Telecom Circle, while functioning as Deputy General Manager (Planning),

———

Ol/o the GM, Nasik Telecom District, Nasik during the period from July 1997 to

February 1998 in_‘cohnivance | with Sh. B. Prasad, GM, Sh. NG Kamlapurkar,

'AGM(Planning) and others all of Nasik Telecom District approved the procurement of

non-stocked items- namely, Cable Route Tracers, Cable Fault Locators, Pulse

of
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/ReﬂectometerS, etc. from M/s Hl-TeCh Telecom Systems Hyderabad for a total of Rs.

4,63,032/- on the basxs of quotations without resorting to proper tender procedure though
the equipments v_vere: not proprietary items. The CO is also alleged to have exceedfc/l-hls
delegated financial powers in the said purchases. The specific requirements from the field
units were also not ascertamed in ﬁolaﬁon of existing rules/regulations for such cases.
All such irregularities resulted in de_priving the department for the benefit of competitive
rates and showing undue favour to the aforesaid private party. Thus by his above acts,
the said Sh. AK Dutta committed grave misconduct, failed to maintain absolute integrity
and devotion to duty, and acted m a manner unbecommg of a Government Servant,
thereby contravening Rule 3 (1) (1) (i) & (iii) of the CCS(Conduct Rules, 1964).

The prosecution has argued that according to the prevalent guidelines/instructions
issued vide various department ’of Telecom Circulars/letters at the time of purchases of
the said items costihg beyo.nd Rs. 50,000/~ were to be made on the basis of open tender.
The said guidelines were violated as the cost of the items purchased was Rs.4,63,032.
These items were purchased ,ﬁom a single supplier without inviting open tender on the
basis of the rate on which other SSAs/Circles placed orders. The Prosecution has referred
exhibits S-5, S-7, S-8 and S-9 to substantiate their arguments. Prosecution has further
argued that items \it}ere not proprietary items. Nor it was covered by DGS&D rate
contract or any tender ﬁnahzed by CGMT MH Circle, Mumbai. The're is no record that
would suggest that quotations or tenders were called. In fact, through exhibit S2 and S3,
it is obvious that sdpplier M/s Hi-Tech approached the CO with purchase orders of the
other units. Subseqi;fently, field trials were arranged and purchases were made on the
rates quoted by M/s Hi-Tech without verifying the reasonableness of the rates. SW-1 has
confirmed to this effect. |

The procurements wer'.e'f,made by the Cﬁarge'd Officer in spite of the objection
raised by the then Chief Accounts Officer for calling tender. SW-1 has confirmed this in
his deposition. The Chief Accounts Officer also made suggestion for calling open tender
that was ignored (Ex.S-3). Procurement was approved by the charged officer despite the

fact that he was not competeht to approve the purchases.  In such cases, approving

.4
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"authority was SSA Head. viz. GMT. This has been deposed by SW-2 and SW-3 also.
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The CO i.e. DGM (Plg )'was'not delegated with financial powers for procurement of non-
stocked items. Apart from this, there was no urgency for procurement and requlrements
projected by the field units were primarily based on field trials and do not mention
anything about high fault rates or number of accumulated faults (E);.S-2 and S-3) . There
was no genuine reqi;iiement. DW-1 and DW-2 have not satisfactorily answered about
the urgency of such f)urchase;s. Defence witness DW-1 mentioned that these items are
required for smooth mamtenance of network which was a regular phenomena. Therefore,
the procurements were made by creatmg artificial urgency on the plea of rainy season.
Both the defence witnesses DW-1 and DW-2 have accepted that requirements were
submitted after sﬁccessﬁﬂfcomp’l'e_tion of field trials by M/s Hi-Tech which resulted in
irregular purchases. ;. Prosecution has concluded by stating that the CO had approved the
purchases in violation of delegated financial powers and had failed in observing

necessary formalities and, therefore, charges as per charge sheet are fully sustained.

Defence on the other hand has stated that the purchase of testers inter-alia were
discussed in detail in monthly management meeting dt.10.7.97 and looking to precedence
a tentative decision was taken to going for purchase of such instruments. However, this

was not minuted The urgency and requirements inter alia were also discussed and it was

. decided that each unit should give their requirements to Planhing Section (DW-2).

Accordingly, the cases were dealt in Planning Unit. _

Defence has ‘defended the case mainly on the ground of urgency and the also that
the procurement were made by the other SSAs/Circle. CO had not connived with his
superior nor he madlé purchasés far in excess of his delegated financial powers. Defence
further argued that all the other SSAs were not targeted for irregularities by the
Department whereas the Nasik Telecom District was targeted by the Department for
serving charge sheets on the concerned officers which is rank discrimination.

The points _of_glf}_e_rﬂnﬁgg in the present case are :-

a) Whether the purchases were as per the requirement and within the financial

powers of the Dy. General Manager, namely, the CO.

ET e | O{
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b) Items purchased were proprietary and.as such due procedures were. followed V

in the said purchases.

c) Whether there was urgency as stated by the defence due to rainy season.

The defence has accepted that the CO had approved purchases made of
certain items vide Ex. S2 and S3. However, it was a technical approval not the
administrative approval. The GMT Nasik in management meeting dt.10.7.97
gave administrative approval. Defence has also stated that it is clear from the
Purchase Orcier placed by the AGM (Plg.) which clearly states that the purchase is
with the authority of GM. On going through the Ex.S-2 and S-3, it is clear that
the CO had returned the file to AGM (Plg.) after signing. He should have put up
the file himself to GM for approval rather than returning the file to AGM (Plg.).
Even if he had returned the file to AGM (Plg.) he should have given specific
instructions to him to put up the file again for administrative approval to GMT.
Therefore, the contention of defence in this regard cannot be accepted. He had
himself approved. SW2 and SW3 have also deposed that the said cases dealt in
Exhibits S2 and S3 were approved by the CO not the GMT, Nasik. Now the
question is whether he was competent to accord such approval or not. This would
be examined in due course. It is also on record that the then GM had questioned
the passing of bills for some purchases. '

On going through the Ex. D1 that also contained Minutes of the management

meeting dt. 10.07.97 which inter alia mentions “case of purchase of Aplab Cable

Route Locator and MRCP Low Insulation Tester” should be processed. Nothing
has been mentioned in this regarding urgency due to rainy seasom. DW-2
however deposed that there was drgency due to widening of road and damage of
the cable due to drainage in city area. DW-1 has also mentioned that there was
urgency. The prosecution has stated that there was no urgency or genuine
requirements and the requirements were projected simply because the supplier
had approachedvthe Co. Prdcurements Were made by creating artificial urgency

on the plea of rainy season. The testers were received in October and November

ot
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~.that- is after the rainy season was over. This has been conﬁrmed by the SW-2, ’V

‘Therefore, the reason given by the CO that purchases were made in the urgency

for rainy seasons is not tenable.

SW-2 has deposed that purchases were nﬁade after the rainy season in Nasik -
that is why the urgency of the purchases during the rainy season does not hold
good. He has ﬁn'ther 'deposed after seeing Ex.S-2 that in the said proposal there is
no urgency to purchase the instruments on quotation basis. Even if there was
urgency the procurement could have been fcllowed by calling limited tender
instead of open tender. SW-3 has also stated that vide Ex.S-2 urgency has not
been mentioned in the proposal. The above discussions shows that there was no
urgency in the purchase as mentioned by the defence on account of ensuing

monsoon. Therefore, to dispense with usual procedure required to be followed

in_such purchases in the name of urgencv as contended by the defence cannot be

epted

Acco‘rding to prosecution, para 28 to Annx. to chapter 8 of GFR and also

- Ex SS;' in case of the purchases of the items of estimated value to the tune of Rs.

50,000/~ and above; open tender system should have been resorted to. This has
been deposed by SW-2. SW-2 has also deposed that the proeurement was in
violation of the DOT guidelines as ber Ex.S-8. In the instant purchases approved
by the CO (SW-2 and SW-3), the value is more than this limit. The prosecution
has also stated that items were not the proprietary item. Defence has not rebutted

this fact. Therefore, it has also become quite obvious that the items were not

proprietary and there were more than one firm who could have supplied the

purchased materials. In fact, Deferice has admitted that later few more firms also

became suppliers of these instruments.

As regards specific requiremenfs not received from the field units for such
items vide Ex.S-2 and S-3 would reveal that requests along with report of the field
trials were sent together after demonstration by the units. This has been deposed

Gl
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Z.i.Ad. - - by the defence witness also. . Defence has argued that after discussion in the
management meeting, it was not Vnecessary to send the requests in advance or
justification of such purchases. DW-2 has also deposed that after mzinagement
meeting, requirements were sent to PIanning Section by field units. However,
DW-1 has deposed he submitted his requirements/requisition to GM, Nasik along
with other papers. From this, it is clear that requirements were decided in the
management meeting not earlier by the field units. Be as the case may be, it is
clear that proper procedure were not followed in the said purchases. Defence has
admitted that meanwhile four five more firms started supplying the items and they
saved about Rs.49,000 of the govt. e)rpenditure by placing the orders to the firm,
named M/s Hi-Tech. It means that there was possibility of further reduction in
the rate if some other firm would have been selected. By floating open tender
perhaps the department could have got more competitive rates. There is merit in
- the deposition of SW-2 in this regard that if not open tender limited tender could

have been resorted to.
\ Defence has cited a partlcular case of Rs. 1.33 lakhs in which financial
concurrence was given without resorting to open tender in case of other DGM Sh.
Padegaonkar. However, as per the deposition of SW-1 in this case the approval
was proper as the purchase was to be made within contract period and there was

ww ‘—zw“ikv

provxsron in the budget for the purchase of the instruments. The contention of
f T ST

defence that since other SSA/Clrcle also purchased such 1tems they in Nasik were

justified in their actrons is not tenable in the light of wvarious -
- circulars/letters/guidelines prohibiting the SSAs/Circles for such purchases.
: There is one important question of delegated financial powers of the CO. |
' e defence has stated that the purchases made were wrthm the delegated
g5 financial power of the CO. In his written brief also, the CO has stated that DGM

7 was within the power to made purchases S up to two lacs. Defence has stated that -

B A T ey

CO had power concurrent with GM which was not used routinely. That is why

 the purchase order in the name of GMT, Nasik was given. Defence has also
stated that the notings between CAO and GMT, Nasik regarding passing of bills
also indicate that DGM namely the CO had such financial power. However,

=
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-
prosecution  has stated that. CO had no financial power as he. was not the
independent SSA Head or Area Director. This has been confirmed by the
prosecutron witness SW-2 also. This can_be argued both ways. Defence
W o——" .?"'
contention that if DGM had no financial power why the CAO allowed day to day
expenditures—5fte “t}te‘approval of the DGM/CO has some weight. However,
ettty
defence has produced a document D-9 which clearly indicates that financial
powers rest W1th CGM, GM, Area Manager/TDM, SDE etc. not to those DGMs....

who are not independent SSA head. As regards the contention of the defence

r?garding internal arrangement of delegation of financial powers to DGM given

by SSA head i.e. GMT Nasik nothing has come on record except the clanﬁcatron
W

of CAO to GM durmg passmg of bills. Even 1f DGM had such ﬁnancxal powers

e ————

the power was i tiutrhzed in prudent manner]that has come quite clearly through
—_—

the evidences oh record All concerned did not follow the exrtmg guidelines/rules

including the CO.

On the evidences on records it would reveal that there was no such
compelling reasons that warranted deviation from the regular
rules/guidelines/procedures in the present case. However, prosecution has not
deliberated during the course of inquiry or in their brief regarding connivance
aspect of the case. However, on the basis of the notings ofjthe CAO and !GM

UTLCO‘had ~Connived

regarding passing of the bills, it appears: improbable that
with the GMT, Nasik,
e e Lol
On facts and circumstances of the case and also based on evidences

adduced before me, I held the charge against the CO as partly proved.

VII. Findings
Article of Charge:  Partly Proved. \J{\’

Dated: 30.6.2004 - : GHQSH)
e (\ Commissioner for Departmental Inquiry
S-\

—
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From: {

AKDUTTA,

D.GM. BS.NL, .
Kalyan, MH Telecom Circle,
KALYAN-421 301.

TO:
His Excellency,
The President,

Unidn 6f India.

. Kind attention: Shri Mohinder Singh, Director (VA)

SUB: Representation against the Inquiry Report,

“case of Shri AK.DUTTA, DGM, MH Circle.’

REF: Your office Memorandum no. 8/248/2003-VIG dated 25/8/2004
Your Excellency, -

In acknowledging heréwith the receipt on'A your memorandum quoted
above alongwith the copy of the inquiry report and CVC advice, it is represented as
follows: |

This representation consists of four Parts on the different deals of the case.
Part-1: ,

Attention of the Disc.Authority (DA) is invited to the DIRECTIVE issued
by the CVC in their memo no. 99/VGL/66 dated 28/9/2000 (para-5), the provision of this
para is NOT complied with. ‘ :

, At the outset, I may éubmit that I did not commit any irregularities
whatsoever to call upon disciplinary action against me. The Circular-F.No./17-4/2003-
VM-I dated 25/11/2003 from Director (VM), DOT, New Delhi(D-10) clearly absolves
me from the charges framed against me (copy enclosed). However as directed by you, I

may deal with the Inquiry Report as follows:

~ 93 ANNEXURE <8

\
“;?7
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% The DA may after examination of the inquiry report communicate its tentative

" views to the commission. The commission would therefore communicate its advice.

THIS alongwith the disciplinary authority’s VIEWS may be made available to the

- concerning employee”.

’I’his is given a GO BYE l;y~ the DA in.as _m_uch as the' VIEWS as

communicated to the commission in getting its advice (2“d stage) is -systematically

"~ suppressed, and not enclosed alogwith papers sent to base my representation upon.

. This has resulted in denial of natural justice and an opportunity to me to
effectively represeﬁt my views. This denial itself will be i’otent enough to set aside the
action to follow as of grave prejudice. In FACT this DIRECTIVE of the CVC is
followéd in breach than its observance/compliance, which is mandatory on the DA as
CVC, is NOW a Statutory body.

Part-1I: o

-~ The inquiry report F NO.123/NKG/29 dated 5/7/04 as submitted by the
Inquiry Officer Shri N.K.Ghosh, CDI is also faulted on the ground that it is a
DOCTORED one in as much as the /O held a REFERNCE LEVEL in it. |
REFERENCE- CVC’S OM (actually it should be ID) No 0/03/P&T/ 142 dated 5.6.2003.

This is a blatant denial of a FAIR Enquiry as the contents of OM where only REFERRED

* TO and the mind of the /O was obsessed and clouded by the advice given by the CVC

(1" stage advice). This OM apparently could not have been furnished to the I/O by the
CVC. BUT in forwarding the papers to the /O on his appointment on-5/12/2003 under
Sub Rule-6 of Rule-14 of the CCS(CCA) Rules 1965 MUST have forwarded the CVC
advice (OM) to I/O in blatant disregard to Rules by the Disc-Authority himself to
Prejudice the MIND and cloud I/O’s judgment in. the case. The I/O here starts with
BIASED mind even before he starts the oral hearing and quoting the same as
REFERENCE. The OM itself is the basis of the inquiry. This BIAS and PREJUDICE

strikes at the very ROOT of FAIR Inquiry and natural justice.

5

(V
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e In referring to the OM, the Inquiry Officer was WELL AWARE that the "
’OM was not a part_of the case of DA and VO was BARRED from “considering.

Extraneous papers/documents to get refemng to] udgement got clouded by the OM of the :
CVC which was /O’s Pay Master and hlgher officer of the CDI' as he was desxgnated
:I/O was 2 nart of CVC itself and he ,qot hlmself bound by (referrmg to) OM of his hlgher' .

- 'ups To that extent, the /O was very Honest and he did NOT hide as he was referring to
the (OM_of CVC). The DA blundered in prov1d1ng ‘the VO with extraneous

matter/documents for /O’s consideration albeit un-authorizedly and the /O fell an easy

pray to the Tactic’s of the DA which denied a fair Enquiry. . Having got the OM (as

supplied to him) he himself should have been honest enough not to take up the assigned
job of /O as offered to him by the DA on the ground that DA has tried to influence his

mind/judgement by supplying him extraneous matter not connected with the charge

AND that too of the CVC advice where he was working as subordmate to CVC.

~The action of the DA and U/O become suspect to ensure that the report of -

* . the VO conforms to the advice of the CVC only as given at initial stage.
The CVC also GROSSELY IGNORED/Ahe point of extraneous
consideration jeopardizing the case while considering the Inquiry Report. The CVC
could NOT oblivious to this FACT. Here the gets completed of the TRIO-I/O-DA/-CVC

to acts in Tandem only and definitely acted in League.

This is second point that is also more potent to set aside the whole process

of Oral Hearings in this as wholly and whole heart11v Prelud1c1a1 and against the very

basis of a FAIR deal/inquiry and natural justice.
Part-II-A:

As regards CVC’s Second Stage advice, I am sorry to state that even the
CVC has not appreciated evidence properly when they say, that:
I have gone beyond the Rules/Guidance/Procedure. Ihave done nothing of the
SORT.
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-. Observance of the Financial Rules was the prlmanlv responsrbllltv of CAQ/IFA

' whrch he felt as per the V.0. and 1.O also who has found that “all concerned did NOT

- follow the existing g:uldelmes” There is jood distinction between purchase and am)roval

for purchasc I have only approved purchase to the extent below my Fmanclal Power of
v Rs 2 lacks. Other Financial aspects are to be approved by the CAO/IFA only I only

’ '-:.'jfollowed the “procedure” as prevailed THEN havmg precedence set by the CAO/IFA

- Punde(SW-l) in case originally settled by CAO/GM. Podegaonkar DGM also approved

“ purchase only with the financial aspects set by CAO/GM. 1 only followed the procedure.
Other aspects to see was NOT sphere to intrude into. |

The material approved was USED during the Monscon season since purchased on
5/8/97 and 28/7/97 only. The findings that they were purchased after Monsoon is the

freak of I/O’s biased mind and are NOT supported by any evidence. The observation of

CVC in this regard is not based on evidence, which they (CVC) have not checked.

The onus of 1nv1tu Tenders was not on me. Nobodv said that 1 should call for

Tenders. If this was the case why was Padegaonkar, DGM sparcd He to0 did not set the
Tendering process. The CVC can not have two different standards. -

Un-reasonability of ratios is vet another finding which the CVC should have

refrained from connecting when 30 CAQ’s/SSA’s purchased at Rs.1.33 lack. I advice

purchase at Rs.84.000/- with the same 'utilitv saving Rs.49,000/- which was not a small

achievement. The observation of CVC in advising is without based on facts hence the

DA should have rejected. If not, now at least the UPSC on a reference may concede my

points on reference to them.
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qut-III.:- :
The ﬁndmgs of I/O are perverse and do not confirm to the’ Law of Land. .
There is notmg m Iaw to hold that the charLls PARTLY PROVED. . Case law on this

point is clearly lald down in the Judgement pronounced by the CAT bench of J odhpur 1n.f_ B

“case of Ramdas. Smgh Vs Union of Indla “and others as back as (1990) 13 ATC 136 ¢

Jodhpurthat- S

“There can not be am'( distinction between the charge as he\}ing not been
proved and having not been conclusively proved. The charge has to be HELD EITHER
PROVED OR NOT PROVED. There is NO middle course”’(Copy of the circular is

enclosed herewith for ready reference).

Under these circumstances, the charge as PARTLY Proved Looses its
MEANING and NO ﬁndmg at ALL This judgement was passed in 1990 but neither the
DA nor the CVC has 'taken this into.account at any stage so far. Though slow o act or
react the CVC has taken cognizance of the Supreme Court Judgement i in case of SBI Vs
DC Agrawal and other, Date of Judgement 13/10/92 regardinig non suoply of CVC’s:
instruction after about 8 years (CVC letter no.99 VGL/66 'dt.28.9.2000) the CVC vmay
take yet another 8 years to recognize the judgement of Jodhpur CAT to accept that the

Charge is required to be just proved or not proved with no via media taken as Partly
Proved. But the cases onward wait that long. Such judgement in REM have to be
recognized for General application/applications in all similar cases and specially so when
the law of the land does NOT recognize any such finding as PARTLY PROVED.

Para-III- A:- .

The Prejudice of the I/O manifests itself in his analysis of evidence, when
he concludes at page-17 of his report, that:
“All concerned did NOT follow the existing guidelines/Rules including the CO”.

This he concluded without clarifying who those “All concerned” were. This perhaps

includes the CAO also as the head of the office for Financial Rules and also primarily



.,;Zg,

N
{

disbursing officer of Engg.Divn. ALL REALISATION OF REVENUE OR Disbursement
of Expenditure made by Subordinate office/units ARE MADE ON HIS BEHALF. (As
per Rule-15 and 11 of the FHB Vol-III Engg- 3" Edition respectively). This the /O

““accepted in evidence at page-5 last para of his report. If the Rules accept and mandate
 that “All expenditure is made on His Behalf (i.e. of AO/CAQ)”. Then what is the case

against ME, and Question of any involvement of Engg. Officers coming IN? These
basics are ignored by the VO, the DA/PO/CVC and everybody that matters V.O. also

blames the CAO in this case. It is all irony that the Investigating Non vigilant vigilance

officer involved the succeeding CAO Shri Gosavi (since retired and escaped the drudgery

of going through the trauma of facing charge sheet). Involvement of Shri Gosavi is also

reflected in the “Reference” part of the IO’s report. But (in CVC ID) under similar
~ circumstances why was PUNDE(SW-1), the CAO/IFA who actually initiated the work by

not even suggesting any tendering process for Rs.1.33 lacs + 4% ST did not act to get the
tendering processes initiated, but APPROVED the expenditure “On His behalf” (Rule-11
of the Manual FHB-Voll-IIl). Was Shri Punde less culpable and allowed promotions
from CAO to DGM (Finance) than Shri Gosavi His successor who was named in the
Vigilance and CVC Report (ID)? With this impeachment of he /O of “All concerned”
the DA/CVC should review their actions to bring Shri Pun/de, CAO(SW-1) also in line
with others who were charge sheeted because of WRONGS and acts of
Omission/Commission of the Head of the OFFICE for Financial Rules. Though I NOW

crave for an action. I am equally sure neither the DA nor the CVC will raise their little

Finger to act.

Part-IV:-
FACTS IN EVIDANCE:-
(1) At the concemned time, I was the Only DGM in the Nashik Telecom District, the other

two having relieved either on promotion or transfer. I was DGM
(Rural/Urban/Planning/Mtce. & Inst.) ALL IN ONE. I was actually holding two
additional full time charges of other DGMs with all their financially/Administrative

powers, (combined together or even severely). With Monsoon sets in, faults

’

¥
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- increasing in a telephone system having over one lack telephones with a vast cable -

L network Mainténance of telephone system to keep telephones working was my primarily
: duty that time requmng my full attention. : ' '

Th1s load of work did not weigh thh anybody for any conmderatxon

T (2) CAO was the head of the office (Nashlk SSA) for purposes of Financial Rules as
codified in FHB Vol-III Rule-15 and all expenditures were done on his behalf (Rule- o

11 thereof). The DA/PO/IO and the Investmatmg VO all | ignored this Basw fact.

(3) Schedule of Financial Powers IGNORED:
The DGM did HAVE all Financial powers to APPROVE expenditure on behalf of the

Head -of Office(Power delegating Authority) who also was the head of office
(finance) while the GM and the Engg. Officers were the Executive Officers. If NOT
the CAO should have objected to the DGM’s incurring any expenditure on “His -

Behalf” and report the matter to the Circle Office of any irregular expenditure done

by the DGM.} In absence of anything to the contrary, the CAQ approved all

expenditure on “His Behalf”. This has a particular referencé to Rule-20 and 23 of the
FHB Vol-Ill. - A - / —

The investigating officer was IGNORANT of these Rules. While he named Shri
Gosavi, the succeeding CAO to Shri Punde (SW-1), he allowed Shri Punde to go free
despite his setting a precedence in allowing expenditure on “His Behalf” for purchase

of instruments to the extent of Rs.1.33 lack + 4% S.T. This perhgps became

precedence for succeeding CAO Shn' Gosavi to follow.
(4) Shri. Punde (SW-1) CAO allowed Padegaonkar, the then DGM Nasik to OPERATE
on the Tender of Ahmedabad Telephone District which formed the further BASIS of

purchases on behalf of the CAQO Shri Gosavi, CAQ to follow,

(5) Based on such conceptions (common to all) some 30 CAQO’s allowed purchases to the '

tune of Rs.1.33 lacks (at least) through out India (enclosed details at Annexure-I).
(6) Even in Maharashtra Telecom Circle, Latur, Aurangabad, Kolhapur, Ahmednagar,
Nanded, Jalgaon and subsequently Nasik also(with Punde as CAO) also purchased
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- ﬂf gmt thereof L

(7) Nelther Shn Punde nor Shn Gosavr, the succeedmg CAO PRESSED for callmg for

Tenders or trred to 1n1t1ate the Tendering process suo-moto as the Head of the office
- for Fxnancral Rules and partlcularly so when the expenditure was being incurred On
His Behalf, o

(8) Purchase made on Behalf of the CAO and expenditure incurred after Approval by
CAO by the AGM (Plg) or DE(CC) were NOT Objected to nor: reported to Clrcle
Office.

Even under similar crrcumstances expenditure mcurred by the Ahmednagar Latur :

'Nanded Jalgaon Kolhapur SSA’s were NOT objected to by the Head of Circle/or his

~IFA even*when the audit ob]ected in_Draft Audit Para were BROUGHT to the1
Notlce by Audxt Ofﬁcer(detaﬂ in D 1). '

/=

y :
Only Nashik SSA and its Officers were targeted and deputed by Clrcle Head SW—-

2/SW-3 for mvestrgatron with perhaps a special order to IGNORE other SSA’s action

and NOT even look into them but target only Nashik SSA.
(9) Purchases approved by me were within the Financial Limits of Rs.2 lacks when the
Purchase Order was placed by the AGM (Plg) and expendrture WAS

Approved/sanctloned and paid by the CAO/hlS AQO duly provrdmg requisite
FUNDS. A ‘

(10)  Purchases approved by me were for Testers + Route Indicators where a saving
was made to the extent of Rs. 49,000/ against the price paid by OTHER SSA’S for

Rs.1.33 lack almost uniformly.
(11) There is NO EVIDENCE to show that-any party approached me for purchase of

their products at any time before or after the purchases were approved.

-

- srmrlar mstruments as the Head of the office for Fmancral Rules w1thout any notmg_f
" sav to call for Tenders or initiate Tendenng process (Notes in Exh S-1 nage-6) D1d the
_‘CAO(Punde) had any Authonty to call off Tendenng Process or glve a Go Bye No Ru]e ;

B shown that he had any such Authontv but only to follow the Rules more 1n letter andﬁ ,
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(12) Itisa matter of RECORD and Evidence that the demands by the two DE’s DW 1 ‘
.and DW—2 were DIRECTLY placed with the GM on one case and with AGM (Plg) in

- the second case as directed by the GM in the Management Meeting of 10/7/97 where

i it is sald that (Page 14 of Inquiry Report last para) Exh D 1 quoted by I/O) as “Case
T7of “purchase of Aplab Cable Routd Locator and MRPC Low- Insulation Tester

”.'-‘Z"SHOULD be processed.” The word verb SHOULD as used is very important and

" wasan ORDER." The CAO Gosavi also attended this Management Mecting.

If there was NO urgency, why should the GM desire and use SHOULD as minuted in

D-11 {Annexure-A, 4(m)}. Urgency was there on 10.7.97 when Monsoon break and -

it pours in Nashik Area by July First Week every year. It does not require any

weather Pandit to confirm. Much has been made of Urgency. Urgency did Exist. ,
The P.O. has put no evidence to show the instruments supplied by M./s. Hi-Tech were -

lying IDLE and were NOT used. In fact, itis confirmed by the DGM'(Plg) Nashik in
D-11 (Annexure-B, para-2) which is stated as “The Instrument have been put to use
and not 'IS/ing unutilized since there purchase”. 'Who was the Authority to decide
" Urgency, Not the V.O. It is not mandatory or codified anywhere the urgency
SHOULD be shown in the proposal for purchase. Uréenc{there of was decided

. /
by the G.M. Head of the SSA as discussed and Approved in the MEETING itself
where also directed to place demand With GM or AGM (PLg) directly.

(13) The I/O erroneously quotes p_urchase/supply date as Oct/November when they were
‘ actually supplied and received on 11/8/97 and 26/8/97 (page 14 last para of /O

report). The,details of supply enclosed again with this at Annexure-II. This is also

confirmed in the Form ‘D’ available at page 39 (S-2) and page 20 (S-3) respectively.

(14) The VO-DA-CVC are all under a misappfehension about the terminology’s of

approval and purchase.

Any proposal to mature for purchase requires 3 approval as per Rule 147 of the P&T
Manual Vol-X :
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(i) Technical (ii) Financial (iii) Administrative: : o N

I gave.Technical approval for the purchase within my powers of Financial Limits of
_ RsZ lacks then as existed. Despite of the blabber of PO & V O. that DGM had no
ﬁnanmal powers, the CAO himself adrmtted all expendltures done by me on his .

o : o o :'.:behalf and settled accounts. There by he was not risking his career as a CAO, he did

el ‘ot report anything adverse fo the C1rcle IFA thereby ONLY confirming that the -
- DGM was empowers within' the hmlts_as KNOWNIto 'h.1m while he was a CAO in
" Nashik SSA. HAD I NO poweré. he would not and did dare to stop purchases
approved on his behalf, as he was the Head of Office (NASHIK SSA) for
implementing Financial Rules. The CAO Punde’s background was solid. An
 Engineer. by qualification entered All India Services while the succeeding CAQ was
a matured ranker having completed number of years of services in the Accounts
Department to come to the level of CAO. Both had full knowledge as to Wh_at they

were doing and what they did, but the background for fhe /O and VO was poor as far
~ as accounts are concerned as both started their careers at JTO levels only, and both
were aqting under instructions of their Masters. There was NO such cor}ipulsion for

any of the two CAO’s. The I/O-DA-CVC did not take this factor in to consideration

when the VO admitted that he did not consider the schedulé 6F Financial Powers even

at the investigation stage. - /

(15) I submitted 15 Defence documents. In his I/Report the I/O has considered only
four D- 1, D-2, D-9 & D-10. Other documents he did NOT consider. His bias clearly

shows his mmd set.

The P.O used the Defence documents in his brief which the /O had mentioned in his
| Report at page 3'& 17.

As pér the caption of Annexure-III and IV of the Memo of charges, the P.O was
required to base his case only on the State docﬁments and his 3 witnesses he
examined. In these documents the scheduled of financial powers of DGM were only

conspicuous by absence as the VO (SW-2) did not know its value and its utility also.
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.Even while chargmg of Financial Propnetles, the DA d1d not put the schedule of
| Financial Powers in hlS evxdence as the chargesheet is only based on the Vlg Ofﬁcers

Report whlch is also NOT a State document.  This document was a part of

Prosecutlon documents i i’ case of Mr. B. Prasad (the then GM Nashlk) case conducted
- J"by the samie I/O Hence in dealmg with' th1s case m h1s report, he concludes at page—
17 in_his report’ ‘that, “A11 concerned did Not follow the exxsnnggulde Imes/Rules
including the CO” N A
I discussed each of the 15 documents in my Defence brief between péges 33 to 39.

The I/O ignored 11 Defence documents and has not even referred to in his report.

These documents were earlier considered as RELEVENT to the Defence when they -

were summoned from their respective Custodians.

Suddenly during'the assessment of EVIDENCE he ignored 11 Defence documents
1ggonng almost 73% why? The DA/CVC have no comments for i lggormg out ngh

3% of Defence documents. This reduces the i inquiry and its renort a mere show of
Enquiry that too to_find the charge only PARTLY PROVED. Why were 73% of

Defence document were ignored. The DA may have td clarify and reconsider its

/

decision.
In addition I appended to my brief two sheets evaluating evidence how the Six SSA’s
of Maharashtra Circle ignored the PROCESS/Rules before I approved these

procurements, as also how some 30 SSA’s all over India also followed Suit.

All these evidences were only ignored by /O-DA and CVC. This makes a Mockery

of the Enquiry where One did NOT see, the second did not hear and third did not
speak.

(16) The assessment of the evidence Does NOT SHOW that I did effect a saving of Rs.

49,000/- over all the 30 SSA’s purchasing the instrument while one unit purchased
the same item at Rs.1.75 lacks apainst the market rate of Rs.1.33 lacks from M/s.

Keridriva Bhandar, Hyderabad (D-15)
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(17) The purchases Were approved by me on two Engg.27. All proposals in Eng-f:l :
are requlred to be approved by the A.O / CAO and on their approval Funds are *
required to be allotted for payments of the bills (para-264 265 & 266 of P&T Manual
Vol-X) '

‘At the nme of approving. Eng—27 and allottmg funds thereof the CAO the Head of the -
office dxd riot raise’ any obJectlons durmg procurement but approved the same

(18)  Asnoted in the Inqulry Report page-12 last para the CAO only made a suggestlon
and it was NOT an obJectlon That suggestlon was adequately replied. He was
satisfied, and accorded Financial Sanction as the Head of the SSA for Finance. Had
he disagreed with my Note on dated 22/8/97 in S-3, page-14 he COULD have also
suggest the Executive Head of the unit to call for a regular Tendering process as it
was the SSA Head who was authorized to call for the Tenders on behalf of the
President of India. He did not press it and allowed which is a PROOF enough to say
that every thing was Right & OK in the Nashik SSA.

Itisa matter on récord the suggestor, himself was silence on the suggestion and he
did NOT PRESS for it. It was upto him to COMPLAIN and not the DA/VO/ to
evoke up the long dead i issues after a lapse of five years only- because the Audlt Para
was raised which Nashlk could not effectxvely replied while the same Aud1t Para of
the other SSA’s like Kolhapur, Ahmednagar, Nanded, Jalgaon, Latur were
CONDONED. The Head of the Circle specially asked the VO to ONLY look into

Nashik case ignoring. what happened in other SSA’s though everybody was well

Aware.

GM Nashik helplessly pleaded and explained later also that (D-2):-

(1) More over no favoritism was shown to any particular agency.

(i)  These items are -absolutely essential in the rectification of faults thereby

reducing the revenue loss and avoiding public complaints. The actual
requirement was from each Divisional Engineer to reduce the Cable Fault and
the same was discussed in the monthly Management Meeting (10/7/97) and

accordingly only one or two items were purchased from the different vendors
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‘# . .
to evaluate the utmost usefulness in the field. The Tender formalities were *

postponed for the above reason only. . '

NOW finally as regards the pomts of the determmatron in the present case as

set out of the I/O at page-13 para"V"lt'rs represented as:

(a) Whether the purchases were as per the requrrements and within the
‘ ﬁnanmal power of Dy. General Manager namely the CO. '

The I/O has st111 a confusron in his mind between “Purchases: and

“approval”. They are two separate issues.

I only Approved the purchase/procurement on Technical Feasibility basis
only. . v

Decision to procure or purchase was taken in the Management Meeting of
10/7/97 which the /O has agreed that it was minuted that “Case of
purchase of Aplab_Cable Route .Locator and MRPC: Tow Insulation

Tester SHOULD be grocessed”.

This was definitely an ORDER when qualified by the verb SHOULD.
This also sets at rest any doubts about the Urg" ency of Requirements. The
urgency \rvas discussed inA the Management Meetirrg during the Monsoon
only on 10/7/97 when Monsoon usually break in Nashik region by end of
June every year. The VO (SW-2) was NO authority to decide the
Urgency. GM was the ﬁroper authority. The power for calling the Tender
was with the GM, Head of SSA on behalf of President of India. This was
subsequently confirmed by him in (D-2) where the GM Nashik has clearly
mentioned that these items are abso}utely essential in the rectification of
faults thereby reducing the revenue loss and avoiding Public Complaints.
The question of urgency was well settled in the Management Meeting of
10/7/97. 1t was due to urgency that the GM decided to process and
direcred that it .SHOULD be processed. The Tender formalities were
postponed by the GM Nashik for the above reason only.
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I only approved the purchase of two 1tems only out of 8 listed in’

Annexure—II On my approval, the guestron of calling limited Tenders or
'open Tenders etc. did not pressunzed bv the CAQ/FA and approved

'purchase without Tenderm,q Process In v1ew ‘of the decrslon taken to

o postpone the Tender by the GM Nashlk in the Managernent Meetmg on . -

10/7/97 the VO should not hnk purchases made by other than me to prove
anythmg agamst me. Both VO and I/O erred in co-relating case of other

purchases approved by me or purchased. I also did not have powers to -

call for any Tenders. The powers for calling the Tender VESTED with
the GM (Head of SSA) only on behalf of President of India and the

decision of GM subsequently confirmed by him in D-2. The decision to

process was emphasized by the verb SHOULD.

Nobody in Nashik SSA had any doubts about the urgency including the
CAO who attended the Managernent Meeting. The delay of processing
was also cut down when it was 'toldvby the GM as Head of the SSA that
the requirements to be forwarded to the GM or AGM (Plg) (DIRECT
NOT through DGM’s). R

The doubting THOMAS?’s cropped up much later when all the papers had
already been considered off the records. The urgency of required
Instruments by field units were projected in the Management Meeting on
10/7/97 for its utility and usefulness. The requirement were placed by the
field is directly to GM or AGM (Plg) as per GM'’s directive. It was on
this requirement, the proposal was considered upon obtaining the
approval/sanction of the CAO/IFA on whose behalf the expenditure was
incurred. It was the CAO who was controlling the FUNDS and made them
available for the Purchase Orders which were placed by the AGM (Plg),
O/0.GMT Nashik on behalf of GM. The AGM (Plg) process the

purchase order under GM’s order in the minutes of the meeting. Item
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4(m) in Annexure-A (Minutes of the Meeting) in D-9 mentioned only-to’ |

DGM (Plg)[AGM (Plg) for “ACTION BY”. The approya]/order of GM

" Nashik was already recorded in the Minutes. No separate orders were

. ecessary by again putting ﬁle to G.M. No specrﬁc 1nstructron by me to
o the AGM: (Plg) were’ necessary as the AGM (Plg) was’ well -aware of the
order of G. M’s Admrmstratrve Approval in.the Management Meeting on

10/7/07 Wthh is confirmed in the D-11 (Annexure-A (Mmutes of

| Meeting), item(m), page —2) Later on subsequently confirmed in D-2.

This clearly shows that PURCHASES were NOT made by me.

I only Technically approved the proposal which had a sanction/approval
of GM as minuted and taken note of the /O hence the 1.0’s argument that
I should put up the file to G.M. for approval is wrong.

.(b) I_tems' purchased were definitely NOT Proprietary. The procedure

- followed was SIMPLE and Routinely followed by Nashik SSA earlier by

)

@)

Shri Padegaonkar, the then DGM. When the 'DGM purchased one
instrument for Rs.1.33 lacks + 4% S.T;_ on the folldwing points or grounds:

Acting on the Tender approved by Ahmedabad Telecom District (the
CAOQ had No Objection to this) The cost being 1.33 lakhs + 4% S.T.

The Tender was approved on 6/3/96 by Ahmedabad Telecom District.
Padegaonkar has also quoted as a precedence that the following SSA’s of

Maharashtra Circle had also ventured on the purchases.

(1) Kolhapur 22/10/96 Almost one month after Monsoon
(2) Ahmednagar  22/4/97 Two months before Monsoon
(3) Nanded 17/12/96 Three months after Monsoon
(4) Jalgaon 10/4/97 Two months before Monsoon
(5) Latur 12/6/97 Just before the Monsoon

(6) Padgaonkar’s  20/6/97 Just at the onset of Monsoon in

3
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Purchased before the Nashik area.
' Management Mtg. 4
(7) Purchased in Nashik SSA On 5/8/97 and 22/8/97 when
: After Management Meetmg Monsoon were' irr‘ full swing
Cheldon10/7/97. 7 and the requirerients was essential

All the above purchases were NOT for any Proprretary items and the

procedure followed were the same.

@
(b)

(©

@

Collecting requirements

~ Processing on basis of quotatlons supphed by the Manufactures or their

agents and copies of previous purchase orders.

~ Field trials of their utility/usefulness. - ‘based on the satisfactory field

report of the instruments.

Ter:hnical, Financial, Administrative approval by the respective .

DGM/CAO/GM’s - : /A

All this on basis on Tenders approved by,Khmedabad Telecom District.
No separate Tenders were called by anybody in all these cases (despite
instruction in S-5). '
Precedence & Procedure only.

URGENCY was definitely there: ,

(1) Earlier purchased by Nashik SSA on 20/6/97 just when the Monsoons

were about to Break.

The rules of finance and the so called financial proprietors of FSR’s was

given a GO BYE by the CAOQ, Puncie (SW-1) himself when without even
mentioning of Tendering process, HE approved purchase of ONE
instrument for Rs.1.33 lacks + 4% S.T. He was the authority and Head of

office for financial rules, controlling and allotting funds for purchases
approved by HIM. Nobody should be BLAMED for the acts of
Omission/Commission of such Head of the office who admitted that the
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_ deal had his approval. The question HE should answer was whether ’he~

had Authority to Bypass any Financial Rules.

"Alrvead}vl_ justified in D-2 which the I/O did not go thoUgﬁ seen. HE .

-+ Jgnored = the - othier - 1% -Defence _documents . which " went o

unseen/uncovered and Did NOT _apply His mind for the 11 dgduménts_' '
submitted by Defence. The question of calling Tender was Not réiséd '
by PUNDE (SW-1) at any time when he was CAO/IFA. The
succeeding CAQ/TFA Gosavi suggested but did not greés on going the
precedence set by Punde(SW-1).

(2) Discussed in Management Meeting of 10/7/97 when Monsoon already
set in. Urgency was discussed in the Meeting. The CAO/IFA was also

present in the Meeting. The Trial of the instruments purchased by
Nashik SSA was quite satisfactory as feported By the DE (CC) and it

was minuted that:

@) cases of purchase SHOULD be processed- , _

(i)  requirement to be placed by the Divisional Engineer &ire‘ét io
GM/AGM (Plg).

(iii)  Requirements were placed for the instruments by the DW-1 &
DW-2 directly to GM and to AGM (Plg) respectively recorded
in S-2 page-22 and S-3 page-13. '

(iv) Processéd Financial approval sought- order placed by AGM

(Plg) and the Item supplied and received on 11/8/97 for DE
Nashik Road and 26/8/97 for DE(Cable & Mitce.) Nashik

during the rainy season when the Monsoon was in full swing

and NOT in October/Noyember as_erroneously stated at page-
14 & 15 by the I/O in his report. This has also NOT confirmed

by SW-2 in his deposition.  Here the /O is under a wrong

_impression that it was I who processed the case for Malgaon,

Ambad, Dhule, Panchwati or Manmad. This was done by
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1)
2)

"'}jzapproval for purc_ase
Statement for Nashlk, Nashlk Road and Deolah only The ‘

-
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GM. hlmself though I ‘was completely unaware about those

'cases it seems to be hang0ver of the /O from Prasad’s case

(the then G M. Nashlk) dealt earlier (file S-1). A comparative

"-;stands only ‘at SINo.2 & 3 of the

‘Items were supphed and. recelved on 11/8/97 and 26/8/97 as

detailed therem. There were in all 8 purchases, out of which 1%

was by DE(CC) approved by Punde (SW-1), Padegaonkar/

GM. Item 2 & 3 were approved by me while others at
- S1.No0.4,5,6,7 & 8 were approved by G.M. himself. I did not

approve ‘eny of these Items. The I/O some where and some how

-;-L, table .is- enclosed g t“Annexure-H to give the details of my S

got_ei wrong impression not based on facts in evidence. The

" reason given by me is that Purchase was made in the urgency

for fa'inv season was absolutely correct. The /O is wrong in

- this respect

No Ev1dence bv the P. O to say that the -instruments purchased

were lvmg 1dle or not utnhzed The DGM in his report in

D-11 (Annexure B para-2) confirmed that the Instruments

have been put to use and not lying unutilized since their

purchase. Finally after Audit Objection after their Draft Para,

~ GM himself explained in D-2 as.

“More over no favoritism was shown to any particular agency.
These items are absolutely essential in the rectification of faults
there by reducing the revenue loss and avoiding public
compllabintsT The actual tequirement was from each Divisional
Engineer to reduce the Cable Fault and the same was discussed

in the monthly Management Meeting (10/7/97) and accordingly

only one or two items were purchased from the different vendors
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to evaluate the utmost usefulness in the field. The Tender

formalities were postponed for the above reasons only.”

Nashrk is not correct, The Purchaée Order placed on 5/8/97 for the requrrement
placed by DE(Nashik Road) on 3 1/7/97 to GM Nashrk and the Item was supphed

: The degosmon of SW-2 that gurchase were made after the ramy séason in

and received on 11/8/97. Srmllar]v the Purchase Order placed on 22/8/97 for the

requirement placed by DE(Cable & Mitce.) Nashik on 7/8/97 to AGM (Plg),
0/0.GMT Nashik and the Item were supplied and received on 26/8/97. From this

it clearly shows that the Item have been supplied and received in the rainy season

~ only. The V.O. shouid nof link birrchases made b\r other than me _to prove any

thing against me. Both V.O. and L.O. erred in correlating case of other purchases
p_proved by me or purchased. ‘ '
(c)The urgency of demand of the Instruments wae deﬁnifely there since a large
vnumher of suhscriber’s lines. were out of order due to cable faults those taken
place since the monsoon started. Prior to utilization of this sophisticated
Instrument, the cable faults were restored on trial and/error basis, which used to
‘take much time. After the utilization of sophisticated Instruments, the pending
faults, which were lying since Monsoon, had been restored quickly in less than
1/ 10“‘ of the time taken by the earlier method. The subscriber’s lines have been

restored quickly. Thus not only the subscriber’s pending complaints have been

reduced quickly bufc also the department have saved lot of man power, time,

material and most important is revenue loss which could have taken place due to

subscriber’s lines became out of order due to faults. The Amount saved due to

quick restoration of the subscriber’s lines by the use of this sophisticated

Instruments was much more than the cost of the Instruments. The factor of No

Urgency can not be decided in the year:2004 when  the Instruments were

purchased under discretion of the General Manager Nashik, Head of SSA who
was very much impressed by the performance report given to him by DE(CC)
Nashik on his use to the new Instruments. DW-1 & DW-2 have deposed that there
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was urgency due to widening of the road and drainage work carried by the '

Mumc1pal Corporation in the important crty area and consequently the damage of ‘

" the cable had occurred which were come under ‘cable fault’on the onset of
o -'Monsoon in July/August 1997. This fact has alse mentioned by the VO in his

e ireport The cases were approved techmcal surtablhty for the purchase by me.

‘.‘ The 1O. due to his pre-concerved idea’s in the B Prasad’s case turned a blmd eye
'to blame me for not calling for Tender which is to be done by the SSA Head, G.M.
| , Nashlk on behalf of President of India. '
If G.M. has dispensed, he was responsible to answet perhaps he did in his case
against him. Both the Head of Offices for Finance and Administration did not pressed for
Terrdering process and i(ept away with it. The L.O. has picked up a wrong notion that the
procurement approved by me was not based on urgency. Of course urgency was there, as
discussed in the Management Meeting on 10/7/97 and primarily it was on the “ORDER”
of the G. M., Head of the SSA to process the purchase demands for which the reciuirement
- were dlrectly placed with him and his Assistant AGM (PLg), O/o. GM Nashik: I approved
. Techmcal worth of the outlets to purchase.
. " To observe the financial Rule para-28 to Annexure and chapter-8 of GFR and Ex-

S-5 where the primarily responsibility of the Head of the office for Financial Rules. This
' duty was not delegated to me. The CAO was well aware that';open Tender system should
be resorted to the tune of Rs.50,000/- and above. It was Shri PUNDE (SW-1) \rvho

himself approved the purchase of Rs.1.33 lacks + 4% S.T. Now if it was a contention of

the P.O that Tender should have been called for, he was barking a wrong tree on me. His

own witness is at fault Shri Punde (SW-1) did not even remotely suggest to call for

Tender when he approved the purchase approved by Shri Padegaonkar for DE (CC)
Nashik. On the note of DE (Extl) E 10B, Nashik who was also working as DE (CC)
Nashik, the CAO approved _. |
With a note that “GM may kindly see above note, one Cable Route Locator of
Aplab make costing Rs.1.33,000 + 4% S.T. may be purchased from M/s. Aplab

Electronics Pune (in S-1, page-5)”. Here he did not even suggest calling for Tender nor

did he submit the proposal for approval. Straightway as the head for Financial Rules, he

noted, “May be purchased” and submitted the proposal for purchase which was approved
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by the GM. Punde had cleared the proposal thereby giving GO BYE to all the Financial -
~-Rules known, to him élongwith his knowledge that any proposal of worth of Rs.50,000/-
and’ above requires a Tendering process to follow. -If Head of ofﬁce conciIrs, the.
. subordinate. has:NO. say. m the matter, . That is why Padegaonkar, DGM also did not

3 suggest any Tendermg process with his hmlted knowledge of GFR or contract procedure

The-?resenting Officer could not impeach his own witness_ﬁ"o_'n the points of
calling for Tender as per rules quoted from GFR or S-5. Perhaps due to hié ignorance of
the Rules. Of course the V.O did not apply any rules on the subject, where the V.O.

castigates one CAO but lets off the other who set Precedence and ball rolling is the way

investigated by V.O. OR was having specific instruction only to target NASIK SSA.

The 1.0 erred in his observation that specific requirements were not
assessed. Itisa matter on record that the GM directed that the specific requirement were
given to him or AGM (Plg) directly (mentioned as to page 21 & 22 in S-2 and page-13 in
S-3). No proof was presented by the Presenting Officer to show that the specrﬁc
requirement was not assessed before resorting to local purchas/e dtisa matter on record
that they were ascertained as per the following documents.  / _

@) DE Nasik Road letter no. 5-2/Genl/192 dated 31/7)97 addressed to GM Nasik
indicated the requirement of Nasik Road Division placed.alongwith demonstration
report in S-2 on page no.22 and page no.21.

(i)  Similarly the letter no.NCT/N-6/97-98/17 dated 7/8/97 from DE(Cable & Mitce.)
Nasik addressed to AGM(PIg), 0O/0.GMT Nasik after satisfactory demonstration

test in S-3 on page no.13 indicated the requirement of Nasik city area.

There were different models too of M/s.Aplab @ Rs.1.33 lacks; M/s.Aishwarya
Telecom @ Rs.1.1 lacks and @ }125.1.72 lacks; M/s'Hi-Tech for Rs.84,000/-; Kendriya
Bhandar for Rs.1.95 lacks and M/s.MRPC Hyderahad for Rs.3:95 lacks as details in
Annexure-III. Technically all were the same meant for Cable Route Tracing, but one of
M/s Aishwarya Telecom was having one Cable Test set at a price of Rs.1.72 lacks and of
M/s.MRPC Hyederabad had Audio Visual Cable Set with EC/RT and compulsory
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‘accessories having price of Rs.3.95 lacks. [ being a Technical Ofﬁcer choose to suggest .

M/s. Hi-Tech for the1r lowest price of Rs.84,000/- after havmg the satlsfactory field

,performance report thereby saving at least Rs.49,000/- per piece in companson to the

- price-of M/s. Aplab Tester of Rs.1 33 lacks._ Though Tender process were not initiated
'":but the competmve rates were avallable by. June 1997 for Aplab and M/s H1-chh Out

of Whlch the nnce of M/s Hi-Tech was the lowest Other firms came up m 1998 and
11999 and 2001 etc. A tabulated sheet at Annexure-IIT is enclosed herew;th and was

appended to my defence brief also. “The 1.O’s mindset was closed as he did neither see
the comparative rates nor noted the column of price/dates as noted therein. The
Management Meeting for Monsoon precaution held on 10/7/97 and DE (CC) gave details
of usefulness of instruments purchased by the DE(CC) Nasik to locate the Cable Routes
and Cable Faults. The other DE’s present in the meeting also desired to have such useful
sophisticated instruments for their Division. The GM Nasik has directed the DE’s to send
their minimum requitement directly to him or AGM(Plg) It-is a thought of the L.O. that
such cases, should have been requested before the Management Meetmg on 10/7/97. In

this respect it 1s afzam clarified that a11 the attendees available in the Meetmg d1d not

lcnow about such sonhlstlcated mstruments which was purchased bv DE(CC) few days

‘before. This was only known to the GM and CAO who approve/cl the expendlture without

calling Tender as head of the Financial Rules. After knowing the usefulness of the
sophisticated instruments as highlighted by the DE(CC) in the meeting, the other DE’s

had demanded one set of each to their sub-division. In the month of July another

Manufacturer M/s. Hi-Tech has come up with the same type of the Instruments and same

utility and presented the satisfactory demonstration of Instruments in Nashik Road,
Devolali and Nasik City. After satisfactory demonstration, the DE(Nasik Road) and DE
(Cable & Mitce.) Nasik City had placed their demands for their sub-division to the GM
Nasik and AGM (Plg), O/0.GMT Nashik respectively in order to restore the cable faults

which had occurred due to onset of heavy monsoon and interrupted the telecom services

to the subscribes. The urgency of demand of the Instruments was deﬁnitely there since a
large number of subscriber’s lines were out of order due to cable faults taken place since
the monsoon started. DW-1 & DW-2 have deposed that there was urgency due to

widening of the road and drainage work carried by the Municipal Corporation in the




- 1/O in his report. The cases were approved techmcal sultablhty for the purchase by me.

important city area. the damage of the cable had occurred which were come under cable °

fault on the onset of Monsoon m July/August 1997. This fact has also mentloned by the ‘:_

'-Upto July 1997 the followmg firms were in the market provxdmg such instruments as per . ;

~55-

_,‘ .

o enclosure to’ my defence brlef I have already 1nd1cated as follows:

Annexure-1 & III he would not haa ventured :torpen-what he has said in the page-16 of 5

-, :;"'ia_ e
- M/s. Aplab Seba Electromcs Lxmxted L. June’1997
M/s. Hl-TCCh Telecom Hyderabad . .‘ - Tuly 1997
All other out of these come up Co- after August 1997

(details of these were already enclosed in my Defence brief at Annexure-I)

Therefore, looking to this table and if the I/O has really seen this table at

I/Report that poésibilitv of further reduction in the rate if some other firm would have

been selected. At that time there was only four ﬁrms known to the deal such Instruments.

The comparatlve rates are as follows:-

i)  MsAplab . - Rs.1.33lacks
ii)  M/s. Aishwarya Telecom - Rs.1.1lacks & Rs.1.72 lacks
o o for comprehensive Test set
iii)  M/s.MRPC, Hyderabad - Rs3.95lacks of
' | Audio/Visual Cable Test Set
. with EC/RT
iv) - M/s. Hi-Tech Telecom Hyderabad - Rs.84,000/- for the same
purpose and utility.

No other firms had come up.

With the data available quotation could not have come below Rs.84,000/-

which was the lowest rate of M/s Hi-Tech Hyderabad. It is apparent that by floating any

number of Tenders, the rates could not have gone below Rs.84,000/- which I approved

for the purchase.
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Secondly, a duty is CAST on the Accounts Officer to maintain a Register '

of comparative cost for different items of supplier.. Since this was a new item in the

market and all the five SSA’s of Maharashtra Circle viz. (1) Ahmednagar (n) Latur

(m) Kolhapur (iv) Jalgaon ) Nanded and later Nashlk itself as (vi)th purchases at the |
‘_:standard rate.of- Rs 1 33 lacks + 4% S T. based on the accepted and valid Tender of .
- Ahmedabad Telecom Dlstnct in June 97. The ‘action of Nashik Telecom was perfectly o

tenable in recommendmg purchase of M/s H1-Tech Instrument for its lowest pnce of .

Rs.84,000/- agamst the statement of the CAO/TFA that in his view the approval was
proper and the purchase was to be made within the contract period and there was
provision in the budget for purChase of instrument (as per Rule 60- using sense as a

prudent person).

These expenditure for Instruments as per records of the case were debited
to maintenance and the I/O has to accept his statement out of contest to examine whether

the CAO/IFA Punde (SW-I)_had powers to bye pass the rules to operate on a Tender

accepted by the other Divisions or the other units as per S-5 item (i) procurement worth_

Rs.50,000/- and above are being finalized without regular Tender. (11) Tender of other

SSA/Clrcles are being operated A

'
/

These two Basics, the CAO Shri Punde (SW-1) had not followed, he allowed to

operate the Ahmedabad Tender and cost of item to be purchased is approximately 2.5

times the limit of Rs:50,000/-. Does the I/O really think that the CAO Shri Punde has any

powers to bye pass any points when the V.O. puts-forth his arguments for purchase of

item without calling for Tender? The P.O. also is silent on the action of CAQ Shri Punde

(SW-1) but blames me for not calling Tender for items above Rs.50,000/- while

condoning the action of other DGM and justifying the same in case of purchase suggested -

by Padegaonkar,the then DGM in S-1, page-6. The CAO has not been delegated any

powers to condone or use his discretion specifically when the CAO was the Head of the
office of Financial Rules. The whole malady started because the CAO was neither un-
aware nor ignorant of his status as head of the office for Financial Rules. He was duty

bound to implement the Financial Rules and not allowed them to bye pass any of the
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Financial Rules. Shn Punde CAO contended that the' Ahmedabad Tender was valid upto '
5/3/98 (QA 13 of. SW-I) in the purchases suggested by him, the same Tender was still

- valid 1in July 97 but the V.0. completely 1gnored that and the. succeedmg CAO Shri

what is p01son are clearly defined in the Account ccurse of which A. O and CAO should

Gosav1 could have been rl,qht on the same ground of vahdltv of Tender unto 5/3/98 In

T fffAccount matter ‘oné man’s niéal can’t be others man’s poison. Because what 15 meal and

be well aware’ and pard for ThlS WAS DESPITE instructions contamed in S 5 which

“were to follow as the Rules already codified.

In the purchase recommended in my case one Fault Locator each approved
agamst Engg-27 for which the CAQO has passed the Engg-27 and placed the funds at the

A.O’s disposal for: purchase. But_the 1.O. due to his pre-concelved idea’s in the

B.Prasad’s case turned a blind eye to these detai]s “to blame me for not calling for Tender

(this is to be done by the SSA Head , GM Nashik) and exceedmg the Fmanc1a1 Limits

which were not proVed by the P.O. but approved by the succeeding CAO to Shri Punde
who under srmllar crrcumstances allowed, passed and paid a bill for Rs.1,33 lacks + 4%
S.T. and yet the 1.0. accept the testimony of Shri Punde, CAO/IFA(SW—I) to blame me.
Refemng to QA-ZO of Punde (SW-1) on the provxslon of Financial
Volume-3 whether Financial Advisor has still the status of the D1v1s10ns or SSA for

Financial Rules, hlS reply was “he can’t comment on the quest:on” If the CAO does not

know his status in SSA, his testimony is worth scrappmg for all practical purposes and

need not be considered or relied upon. To that extent, the deposition of the status of CAO

Shri Punde (SW-1) is wrong and 1.O. should have decided whether to ’accept oral

deposition of the :CAO (SW-1) or accept theposi_ticn of CAQ cum financial advisor in
view of Rule-TS of FHB Vol-III. Rules do not lies, CAO can. _The same can be in view

by the Disc-Authority in accepting the 1.O’s report based on misconceived ideas of the
CAQ’s Shri Punde (SW-1) as he also the DA for the CAQ (SW-1).

The Disc-Authority has to_select and accept the Rule rather than what
CAO ( SW-1) says. The CAO has definitely erred in view of the Rules which should not

be easily pardoned by the DA when he set a wrong precedence and practice for his

successor to follow who was recommended for action by the V.O. while not even of

mentioning the acts of omission and commission by Punde, (SW-1) in whom the L.O.
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believed and made basis his report against me when I had no. control over him on any '

financial matters of Nashik SSA I only techmca]ly approved the feasibility of use of
newly mtroduced sophlstlcated mstrument hke the one  Shri Punde authorized _to_j» }

purchase and blame others were wrong and he was nght

There 1s a, element of charge. that_the ,expendlture mcurred was far in excess of: B

'delegated ﬁnancml power of Dy. GM/GM To :clanfy this, it is stated that bemg apartof "

the charge it was the duty and respon31b111tv of the Dlsc—Authontv to prove that element

of charuhat Dv.GM had no financial power in SSA but both the Disc-Authority and the -

P.O. on his part failed to prove whether a DGM attached to a SSA had financial power or

not.

As a part of defence I had requested the schedule of Financial Power
issued by the Maharashtra Telecom Circle, Mumbai vide endorsement no.BGT/AO- E
2/Rlg/Vol.V/4 dated 2/ 1/91 for cireulation under DE (Admn) Nashik no.Y/G/31/90-91/23 |
dated 28/1/91. ThlS was to show that no ﬁnanc1a1 power were violated by me. The same |

was supplied bv the custodian but this D-9 documents was shown to w1tness SW-2 and.

SW-3 who intern attempted to prove that schedule of financial power does not empowers
the DGM. In this two question arises, whether the interpretation .of V.0. is right that
DGM did not have any financial power in Nashlk SSA and (u) whether the P.O. can used
defence document (D-9) to prove his case.

As per the cantlon Annexure-III and Annexure-IV of the Memo of charges, it was

proposed by the Disc-Authority to sustain the Article of Charge by 10 documents listed

therein and through 3 witnesses listed at Annexure-IV through whom the charges were

proposed to be sustained. With these captions, neither the P.O. nor the Disc-Authority

had mandate to use and put in evidence the schedule of financial power as supplied by the

custodian, as an additional documents to prove his case. But here again the mandate that

P.O. used D-9 as p< rosecution documents to prove that the DGM had no financial power.
If this was really true how was it that Shri Padegaonkar a DGM in Nashik SSA was

allowed to use the financial power for sanctioning a Estimate or incurring expenditure by

sanctioning purchase _to'the extent of Rs.1.33 lacks + 4% S.T. and I also was allowed to

~ exercise purchase from time to time to run the areas under me by incurring expenditure to

the extent of Rs.2 lacks at the time for sanctioning. purchase of petty items, stocked or
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non-stocked Item and the CAO / A.0. in their wisdom and knowledge of the rules’

' allowed the purchases and 1ncorporatmg these expendltures in the books of Nashik SSA. :
': ‘The action of CAO. 1s allowing expendlture was keepmg in conformity wrth some

crrculars or Authortty under which the two DGM’s myself and Padegaonkar exer01sed

thelr Fmanclal Powers Thrs is further conﬁrms by notmg between GM and CAO on NS-_
2 in S 3 when the GM ralsed the guagy “CAO may please exglam how the blll has been
' passed/pald when it 1s exeeedmg one lack msplte of my instructions to submit it to GM”»

Wh]Ch the CAQ replied, “thls is the case prior to the issue of the revised deleganon of

power”. showing that I had powers at least over 1 lack prior to 1/7/97 when the new

delegation of powers wererevised on formation of GM incharge of Nashik SSA by

upgrading the district. In upgrading the District, the powers of DGM were degraded to
Rs.1 lack. This against all the oral evidences of V.O’s and shows that the DGM had :

power for authorizing local purchases of Non stocked item over Rs.1 lack, the higher
limit it no where on record but the then CAO/IFA had a definite idea that a DGM had

- definite power upto the extent to pass the bill submitted by the supplier M/s H1—Tech

supphed to the extent of 1,40, OOO/- and yet the LO. perhaps does not agrees, and raises the » |
doubt whether the DGM had power or not. Partially accepting the DGM’s powers on

clanﬁcatlon of the CAO, the 10. had the > audacity to say that the power was not utilized in

prudent manner. What is prudent manner, the LO. has not. explamed but 1f the CAO’s
contention is to be accepted, he was of the opinion (and advised the GM accordingly)

shows that the amount was utilized in a prudent manner that is why he passed and paid it.
As regards the passing the expenditure earlier before placing the orders for purchase by

the AGM (Plg), what was not prudent for the 1.O. was prudent enough for the CAO to

approve or passed and paid amount. Between the 10. and the CAO, the action. of the

CAO/IFA was more Authentic and should be acceptable against the side remark by the

LO. that the power was not utilized in a prudent manner which came out in a prejudices

manner and mind set by the L.O. because: . '

@) He had earlier dealt the case of Shri B.Prasad, the then GM Nashik when the same
portion for mvesttgatmn came before him where the same set- of charge was

leveled against him also. As it is clear from the elements of charge that both the
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DGM/GM approved expenditure far in excess of delegated financial power '

o without sgecimng what the ﬁnanc1a1 QOWer of DGM and GM.

He has also con31dered the op1n10n and adv1ce gwen by the CVC in their OM

© No.(it was ID ot 0. M) 003/P&T/ 142 dated 5 6. 2003 whrch was advertently or
| madvertently furmshed by the Dlsc-Authonty along the papers ‘and documents

«-—t«*

' 'supphed to the 10." under sub Ru.le-6 of Rule—14 of CCS(CCA) conduct Rule-
- 1965. s ThlS prejudlce IO’s mmd agamst me particularly so when the OM.

referred to above was not part of the charge or part of the proceedings where the
CVC explained the opinion and was extensively considered by the 1.O. Therefore
the prejudice caused by any documents weighed heavily with the 1.O. to further

conclude “all concerned did not follow the existing guidelines/Rules including

CO”. Normally the side line remark aré t_aken cognizance of Disc-Authority but
here again the 1.0. failed to say who .those all concerned were unless he has
named in the Q.M. listed for initiation of major penalty proceedings and ihcluding
Shri B.Prasad, the then GM," myself .: AKDutta, the then DGM, Shri
M.G. Kamlapurkar the then AGM (Plg), and Shn' A K.Pathak, the then SDE (Plg)
as well as Shri M.D. Gosavi, the then CAO/TFA but excludes the ‘another name
Shri Punde CAO Preceding to Shrl Gosavi, CAO whd | 1mt1a11y acted against all
the rules and norms and set 2 precedence to Gosavi to follow. Even the CVC
were not fair in excludmg Punde from dlsc1plmary action in the same way as it
suggested action against Gosavi. In short, with the five points of this
representation, it should be clear to the DA to conclude that the 1.O’s report was
not report at all wrthin the area of Sub-Rule of Rule-14 of the CCS(CCA) conduct
Rile-1965. |
Attention of the DA is also invited to the Local Purchases: General

Guidelines coded at 4.1 in the page no. 124 in the Hand Book on TELECOM
CIVIL WORKS & ACCOUNTS (Revised and Enlarged Edition 2000) by
C.V.R.Reddy is enclosed at Annexure-IV herewith at para (2) it is stated that the
purchases are to be approved only by Ofﬁcers who are vested within financial

powers and
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»the purchase proposal Dutles of IFA/AO as codlﬁed at 4.1.2. in page no. 124 ‘
mentioned i m the enclosed Annexure—IV Th1s is as per the D.G’s letter no.15-
e 214/82-TA(IC),‘dt.1A7/12/83.

G , ,' In demdmg th1s case the DA is requested to cons1der this representanon in

~

,...\».1

Proper prospec'nve and it is necessary that all pomts ralsed and summarlzed in the order

and also discuss 1oglca11y to show how they are not tenable and acceptable to it.

Attention of the Disciplinary Authority is also invited to the ratio laid
down by the Hon’ble Supremc Court in case of Satyendra Chander Jain Vs. Punjab
National Bank 1998 SCC(L&S)211 Date of judgement 15/2/96 as reported in Swamy’s
Case law Digest 1997/2 at Sl. 131 at page-145 thereof stated as “ Disc-Authority should
exercise their Judlc1al dlscretlon havmg regard to the facts of the case and can not act on
the dictates of third party like Government or Vlgllance Commission”. “

Again mentloned in Swamy s case Law Dlgest 1972/2 S1.No.132, the ratio laid

‘down by the Central Adm1mstrat1ve Tnbunal (CAT), Guwahat1 Bench in the case of

C.Shullai Vs. Union of India and others in O.A No 213 of 1994, Date of Judgment
8/7/97 it is clearly stated thereof “The Dlsc-Authonty must co/nmder the case on his own
definite ﬁndlng on the basis of charges proved and he can not simply accept the findings
of the Enquiry Officer”. |

When the LO’s comments as a side remarks that all concerned did not follow the

existing rules including the CO. No action is warranted against me in particular when I

did not handle any of finance or independently approved any expenditures without prior

consent of the CAQ who was the head of the office of Financial Rules. It was the duty of

the CAO to guide‘the subordinate officers on Financial Rules and matters and if any of

the subordinate officer violates any of the Financial Rules, he was again duty bound to

bring to the notice of the head of the administrative units.(GM Nashik in this case) for

remedial measures or action as deemed fit (Rule 17-& 21 of FHB Vol-III),. In case the

GM over rule the CAO or in case of serious ﬁnancial irregularities, a report at once
should be sent to the Circle Accountant (Higher Office) even though the irregularities
were set right under the orders of the Competent Authority (Rule 23 of FHB Vol-III). The



CAO has done nothmg in thls case since as per his Financial Rules & and his eyes there
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- was no. Fmanc1al 1rregular1t1es much less to serious to report. Under these crrcumstance

- even in the eyes of the Fmancml Rules I have not committed any 1rregularlt1es desplte

: whatever the L 0. says as proved and partly proved

Wlth th1s Your Excellency, I close thls representatton At least -

- now to get thls exammed in proper prospectlve by the Engg/Accounts Author1t1es to set if

" there is still any case agamst me regardmg the whole affairs as charged for Keepmg in

view:

=

2)

3)

The bias of /O as referred by him in the opening para of his rep_ort where he

reference to the CVC advice primary and CVC’s OM (actually it was ID)

NO.003/P&T/142 dated 5/6/03 which was extraneously considered by him
without giving me a chance to defend'against.

Judgement of Jodhpur Bench of CAT to consider if the charge was PROVED or

Not proved against partly proved as concluded by I/O. Since the Judgement says -

that there is “No Mrddle Course” and finally .

Of course on FACT as shown in this representatlon when 30 CAO’s out of which
6 of them. from Maharashtra Telecom Circle processed srmllarly w1thout calling
Tenders and approved the purchases as the Heads of the Unifs for Fmanmal Rules.
The different standards are NOW being applled for Nashlk SSA only to blatantly
discriminate between purchases under the same and similar circumstances within
the same powers by the DGM’s/GM’s who approve purchases.

I hope for clear reason verdict to show as it is necessary that all the points

raised by - me hearing by me as CO or summarized in the order and or also

logically discussed to show how thev are NOT TENABLE or accentable.

Particularly with the following glaring disparities.

(1)  Inthe same district But I am faulted under
Padegaonkar is not faulted o similar circumstances
(2) - CAO Punde is not faulted : But his successor Gosavi

is faulted and CVC advised
him Govt.displeasure since

he retired.
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(3) 30CAO’s not faulted But Nasik SSA officers are ™
a - | faulted under all

circumstances common to all.

@ ._E_Vén 6 SSA’s(iﬁcluding . ~ ButonlyNasik SSA targeted
E éf.Maﬁafashtta Circle itself not o for. L
Cisfalted. . o

(5) Even Audit Inspection Report faulted Only Nasik SSA was

3 other SSA’s But were PARDONED targeted.

~ The recent circular (D-10) issued by the Director (VM), VIG Moniforing-

II Dept. of Telecom, Govt. of India, F.No./17/4/2003-VM-II dt.25/11/2003 regarding
Local Purchasés’ can also be kept for kind consideration to see if the case could be
dropped at this stage. |

And your Excel]ency, if this is dispensing of justice as penned by DA/CVC and
I/O, I would Pray .'tovGﬂdd to pardon all as they do not kriow what they are Doing and Save
Me. ' o | ,‘

In view Qf above circumstances, I request your goodself to be kind énbugh to

Exonerate me from the charges leveled vide Memorandum n/o(é@i@ZOO_B-’VIG IT dated

29/8/2003.
Ifemain, ,
Thanking you,

Yours faithfully,

Date: 27™ September, 2004 - (A.K.DUTTA)

 Place: Kalyan
Enclosures: _
1. List of All India Purchases for the above Instruments/Testers were already

submitted with my Defence br_ief and enclosed herewith for ready reference as

Annexure-I.
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.. .. No. 8/248/2003-Vig.11 . A
.- Government of India ' - Y
~ Ministry of Communications and Information Technology
Department of Telecommunications
- (Vigilance-II Section)

915, Sanchar Bhawan, 20-Ashoka Road,
S New Delhi-110001.

S Dated,'tﬁe 7 /02005
. ORDER. : I 7// AN

. WHEREAS major penalty proceedings under Rule 14 of the CCS (CCA) Rules,
1965 were instituted against A.K. .Dutta (Staff No. 8188), Area Manager, Kalyan Telecom
District, Maharashtra vidle Memorandum - No. 8/248/2003-Vig.Il dated 29.8.2003 on the
following article of charge : ' L PEE

“That the said Shri A.K. Dutta, while functioning as Deputy General Manager(Planning), O/o
GM, Nasik Telecom District during the period from July, 1997, to February, 1998 in
connivance with Shri B. Prasad, GM, ‘Shri N.G. Kamalpurkar, AGM(Planning), Shri M.D.

« Gosavi, CAO and Shri A.K. Pathak, SDE(Planning) all of Nasik Telecom District, approved
the procurement of non-stocked items viz Cable Route Tracers, Pulse Reflecometers, Battery -
Voltage Monitoring Systems and Digital Earth Resistance Tester from M/s. Hi-Tech Telecom
Systems, Hyderabad, for:a total of Rs.4,63,032/- on the basis of quotations, without inviting
tenders as required;-though the equipments' were- not proprietary items, far in excess of the
delegated financial - powers ‘of the DGM/GM and -without ascertaining the’ specific
requirements of the field units; in-violation inter-alia of Rule-6, and Para 28 of Annexure to-

- Chapter-8, of General Financial Rules, 1963, Department of Telecom Circular letters No:51-

*. 6/91-MMC/Pt dated 12.1.93 and No.305-2/95-MMS dated 8.11:95, letter No.BGT/3-9/97-98

- dated 09.12.97 from General Manager(Finance), Maharashtra- Telecom Circle, addressed to -
Shri'B. Prasad, General Manager, Nasik Telecom District, and Rule-60 of P&T Financial

- Handbook Volume-I; thereby depriving the Department of the benefit of competitive rates -

- and showing undue favour to the aforesaid private party. -

Thus, by his above act, the said Shri A.K. Dutta committed grave misconduct, failed to
~ maintain absolute integrity and devotion to duty and acted in a manner unbecoming of a
" Government Servant, thereby.contravening Rule 3(1)-@), (ii): & (iii) of the CCS(Conduct)
Rules, 1964. - : a :
2. WHEREAS Shri AK. Dutta vide his representation dated 15.10.2003. denied the
charges and desired to be heard in person. An inquiry was, therefore, ordered in this case.
Shri N.K. Ghosh, CDI, nominated by the CVC, and Shri AK. Sahu, General Manager
(Operations), O/o CGM Telecom, Maharashtra Telecom Circle, Mumbai were appointed as
. the Inquiring Authority and Presenting Officer, respectively. The Inquiring Authority has"
* submitted its report dated 05.07.2004 holding the charge as partly proved. The CVC, vide
ID Note No. 003/P&T/114/2397 dated 2™ August, 2004 advised imposition of a suitable
major penalty on Shri A.K. Dutta. With the approval of Competent Disciplinary Authority, a
copy of Inquiry Report was furnished to the Charged Officer alongwith a copy of CVC’s
advice, to enable him to make such representation as he wished to make, Shri A.K. Dutta has
submitted his representation dated 27" September 2004, wherein he could not. bring out -any
new facts to rebut the findings of the I0. Therefore, with the approval of the Competent
N Disciplinary Authority, the case was referred to the UPSC for their statutory advice as to the
9 quantum of punishment that may be imposed on Shri A.K. Dutta, DGM.

.
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, gf’S WHEREAS the UPSC have tendered their advice in this matter vide their letter
- # " No.F.3/461/04-S.]. dated 08.09.2005-'(Copy enclosed). The Commission have, inter-alia observed "

/ A the following : . -

-, ' - (a) the allegation’ that procurement of material was approved on the basis of -quotation
‘without inviting tenders is conclusively proved against the Charged Officer. ‘

(b) As regards component of charge that- the Charged Officer has gone ‘beyond the

_ delegated financial power of the DGM/GM it is evident that he abused his - powers.

‘Though Charged Officer has claimed. that as DGM it was within his powers-to make

e purchases upto Rs.2 lakh, prosecution-stated that as he was not independent SSA Head

R or Area Director he had no power. . Relying on the details of financial powers reflected

- in EX.D9, the IO ‘has held that the financial powers rest with CGM, GM, Area Manager,

he was not vested with any financial power. Since, category of officers delegated with
financial powers; as shown in"D9, does not include or mention the designation of DGM,
the Commission are of the view that the IQ js right, thereby proving this component of
the charge also. .

(c) The.allegation that specific requirements were not ascertained is also proved. It is also
proved that the Charged Officer’s action was in violation of provisions contained in para
28 of Chapter 8 of GFR and instructions/guidelines of DoT dated 8.1 1.1995 and thereby
depriving the Department of the element of competitive rates. .

4. AND WHEREAS the Commission are .of the view that the ends of justice would be met in
- this case’ if the penalty of “reduction to one lower stage in the time scale of pay for a period of one
year with the stipulation that he will not earn’ any increments of pay during the period of such
reduction and on the expiry of such period, the reduction will have the effect of postponing his future

increments of pay” is imposed on Shri AK. Dutta, DGM. J

all relevant facts and circumstances of the case, the President, the competent Disciplinary Authority,
accepts the advice of the UPSC and hereby imposes on Shri A.K. Dutta, the penalty of “reduction to
'} one lower stage in the time scale of pay.for.a.period.of.one_year with the stipulation that he-will not
'l eal'ﬁ_aﬂ increments of pay during the peri_ochf‘_.,su,chfreduction,andnon,me,expig,,g_ uch period, the

reduction will have the effect of postponing his future increments of pay” on Shri A.K. Dutta, DGM.

: 6. The receipt of this Order shall be acknowledged'b_y Shri A.K. Dutta, DGM.

By order and in the name of the President.

Encl :- Copy of UPSC’s letter No.3/461/04-S.1 dated 08.09.05 M
' AK Patro)/

- Desk Officer (Vig.II)

1 AK. Dutta, | ™~
(Staff No.8188), | Q)

Deputy General Manager, - g7 | B(}’

O/o GM, Tezpur Telecom District,
Assam Telecom Circle, ‘
Guwahati. ' : e

(Through the CGM, Maharashtra Telecom Circle, Mumbai).

s nen
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. BHARAT SANCHAR’NIGAM LIMITED
. (AGOVT. OF INDIA ENTERPRISE)
O/O CHIEF GENERAL MANAGER
ASSAM TELECOM CIRC‘LE GUWAHATI 07.

: ‘.4-'1 <;5('\'::(,‘E'IX{i§/-,f.\-SSa111/_ 43 ,jl)t’\:!l.v/1.2fi‘ | o _ ~ Dated, 27- 10 05
"ll‘('), -

The General Manager Telecom
BSNL fl‘c‘/.pu‘r.

- Sub - T lml order in respect of d1xc1plmaq ptocccdmgx against shri \.K.Durra, DGM
Tezpur. : :

Ref - (')'tdcr No.¢8/z48/2003,-'vig;n dtd. 17-10-05.

As directed, kindly find anloxcd hc1ew1th o1de1 No. cited above alongwith the
advice of UPSCin the disciplinary proceedings against Shri A.K.Dutta, the then Arca
Manager I\qlvm Telecom District Mahatashtra, now DGM Tezpur whercin penalty has
been 1mposcd under Rule-14 against shri K. Dutt'l As such you are requested kindly
to serve the order to-shri A.K.Dutta and his- dated qcknO\vlLd{,,cmcnt receipt may be
sent to this office for onward transmission to 'IC I—IQ New Ddhx The ()rdu should be
’ 1mplcmum.d 1mmcd1'1td\ plc'lsc ~

Iinclo :- As above.

-
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Know all men by these prescats that the above named Applicant do herchy appoint.

M ~
noninate - and congfiute St Manik Chanda, S S . N oW S
MRS. U . S Ma and £y N Lioakc g e/ Advocata(s) and
casmde AL Yeolase: saemeadinaaacd Ad. mmdaf oy nn sleall sanaaes 4li. U7 A¥S AI ATATAASL A 4~ Jan
SUWiL L UCIUW | iCIti0iICa AIGVEO L\'i») <& BilcldE dthPL s vV AINNY AL ANALVIAA U -

ty/our truc and lawfui Advocatc(s) to appear and act for me/us in the above noted casc
and for that purpose 1o do all acls whatsoever in thal connection including depositing or

drawing money, filing in or taking out papers, deeds of composition etc. for me/us and on

mviour behalt’ and TV'We agree to ratity and contirm all such acts to be minejour tor all

AR EL AN

Received from the Excoutant, M.

satisfied and accepted.

I
Advocaie e

‘/u/ &Jﬁﬁz_”/d |
~. W// 7 ce

o

Advocale
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_In the matter of -

O.A. No 293/2006.

Sri Anjan Kumar Dutta
... Applicant.”
-Veorsusg.

IInion of India and Others.

... Respondents.
-And-

in the maiter of: -

- An additional affidavit submitted by the
apph ant in support of the contention

raised by the apphganl in the ungmal

v

ap hcatton

The applicant most humbly and respectfully begs to state as under; -

T - .1

[l

ES

original application which is registered as O. A. No. 293/2006, praying

interalia for setting aside the impugned penalty order dated 17.10.2005.

st

The said original application is now pending before the learned Tribunal

for consideration for admission. It is pertinent to mention here that the

filed
e

wr applicant approached (his Hon'ble Tribunal by f(iling an

O Nl
Ae
M, 12,5405

-
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Czeneral Manager, BSNL, Tezpur, az:lk;newledging the receipt of the said

P . ¥ FUPNS 3 BN SRS I S P . f -
Peﬂa}w order on 31.05.2006 iselfl It would further be evident {rom the

letter bearing No. X-1/disc/Kuie-14/06-07 dated 31.05.2006 of the General

HECLER1LY

‘Mana ger Telocom District, BSNT, Teznur ;Arhm-ohv (Gotieral - Mg_nager

------ R e xRN

b BURR |

O | - - R B . S ne
issued hli:‘ (;Uilse(ilit?iiiiﬁl giaer Gav

31.05.2006 with a copy io the

<
I

applicant from the same day on 31.05.2006. Therefore it is quite ciear that
the impugned letter dated 17.10.2005 in fact served upon the applicant on

21.05.2006, as such the original application filed by the applicant is we

v

within the period of limitation. However as an abundant caution the

applicant also prayed for condonation of delay, if any, in filing the

l

ar dated 31052004 is enclosed herewith and

marked as Annexure-A series),

That this application is filed bonafide and for the ends of justice.

In the facts and circumstances stated above

- Hon'ble Tribunal be pleased to condone the

delay, if any, and further be pléased"to‘édn&t ”

the original application and be pleased to pass
any other order or orders as.your lordship

deem fit and proper.

And for this act of kindness the applicant as in duty bound shall every

pray.




",

I Shri Anain Kumar Dutta, 5/0 Late N.G. Dutta, aged about 47 -

years, serving as NGM, BS.NT, Tezpur, Assam Circla, do hereby verify

e = - = r

sh 1 to 2 are true to my knowledge

And I sign Lhis verification on this the 16" day of December 2006.

- vl
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- Bharat Sanchar Nigam Limited
Office of 'The General Manager Telecom District
'l‘czpur — 784 001

No. X-1/Disc/Rule-14/06-07/ - Did at Tezpur, the 31-05-06

SUB :- I)lSClPLlNARY PROCEEDING AGAINST SHRI A.K.Dutta
D.G:M. Te7pur

. As per the Telecom Commission , New Delhi vide order

No0.8/248/2003-Vig.I} dated.17-10-2005 Penalty has been imposed for reduction

by one stage in the tinie scale of pay for a period of one year with cffect from

01-04-2006 on Shri A.K.Dutta, D.G.M. Tezpur(Date of Birth 27-10-1959)
which is conveyed by DGM(Vig) O/O CGMT Assam Circle, Guawahati. vide
his letter No.Vig/Assam/43 Pt-V1/12 dated 27-10-2005.

IT IS THEREFORE ORDERED THAT THE PAY OF SHRI

A.K.DUTTA, DGM.TEZPUR BE REDUCED BY ONE STAGE FROM
RS.17500.00 TO RS.17100.00 IN THE TIME SCALE OF PAY Rs.14300-400-
18300 FOR PERIOD OF 12 (TWELVE) MONTHS WITH EFFECT FROM 01-
©04-2006. 11 1S FURTHER DIRECTED THAT SHRIAK.DUTTA, DGM

TEZPUR WILL NOT EARN INCREMENT OF PAY DURING THE PERIOD
OF REDUCTION AND THAT ON THE EXPIRY THIS PERIOD, THI
REDUCTION WILL HAVE THE EFFECT OF POSTPONING IS FUTURE
INCREMENT OF PAY.

\

o (Fhal.

General Manager Telecom District
BSNL, Tezpur — 784 001

Copy to: _ ‘

1. The_A.O(Cash), O/0 GMTD TEZPUR,

2. The SDE(HRD). O/0 GMTD TEZPUR.

3. Shri A.K.Dutta, DGM TEZPUR. &,
General Manager Tele Dist
BSNL, Tegpur - 784001

1Y
| \f)\i‘b\

- oL

QS(- > w)

AN
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N
D.GM.BSNL, | N
Tezpur-784001. , v

To.
- The Gieneral Manager Telecom
B.SN.L. Tezpur-78400]

Sub:- l)iscipﬁn;u‘y Proceeding against Sh. ALK Dutta D.GM Tezpur,
R/Sir,
The receipt of the letter No., X-1/Dise/Rule-14/06-07 dated 31 -05-20006

issued by GM'TD Fezpur is hereby acknowledged by (he undersigned.

Thanking You,

Your's faithfully,

31-05-2000

Tezpur, !

W L.
AD :1/,)"’S bl
{ AK. Dutta)

i g
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BEFORE THE CENTRAL ADMINISTRATIVE TRIBUNAL
GUWAHATI BENCH GUWAHATI

OA NO. 293/2006

SHRI ANJAN KUMAR DUTTA
....... APPLICANT

-VERSUS-

UNION OF INDIA & OTHERS

....... RESPONDENTS

IN THE MATTER OF

Written statement submitted by the respondents

That the respondents have received copy of the OA, have gone through the same and
understood the contentions made therein. Save and except, the statements, which are
specifically admitted herein below, rests may be treated as total denial. The statements,
which are not borne on records, are also denied and the applicant is put to the strictest

pfoof thereof.

That with regard to the statement made in paragraph 1 to 3 of the OA, the respondents

beg to offer no comment.

3) That with regard to the statement made in paragraphs 4.1 to 4.6 of the OA, the

respondents beg to offer no comment.

4) That with regard to the statement made in paragraph 4.7 of the OA, .the respondents beg

to submit that the inquiry authority is vested with the powers, under the statutory rules
to allow, turn down, introduc3 examination of any document or witness. All the listed
documents were produced during the inquiry. Hence the allegation of the applicant is

denied in toto.

5) That with regard to the statement made in paragraph 4.8 of the OA, the respondents beg

to submit that it is mére reproduction of the defence brief furnished by the applicant
before the IO, which is a matter of record. It is submltted that the 10 has made a

T T SAEVE S FR MR ¢ e

. ——

thorough analysns of the evidence on record both oral and written, the bnef subrmttcd

——— ———
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2
by the prosecution and the defence before arriving at his findings holding the charge
against the applicant as partly proved.

That with regard ;o the statement made in paragraph 4.9 of the OA, the respondents beg
to submit that the applicant has merely reproduced the discussion made by the IO in his
inquiry report. It is submitted that the IO has made a thorough analysis of the evidence
on record, both oral and written, the brief submitted by prosecution and the defence
before arriving at his findings holding the charge against the applicant as partly proved.
The findings of the IO are logical which were con.a;,idered and accepted by the
disciplinary authority.

That with regard to the statement made in paragraphs 4.10 to 4.14 of the OA, the
respondents beg to submit that it has been imputed in the charge-sheet that the applicant

in connivance with Shri B. Prasad, GM, Shri N. G. Kamalpurkar, AGM (Planning),

Shri M. D. Gosavi, CAO and Shri A. K. Pathak, SDE (Planning) all of Nasik Telecom
District, approved the procurement of non-stocked items viz Cable Route Tracers, Pulse
Reflectometers, Battery Voltage Monitoring Systems and Digital Earth Resistance
Tester from M/S Hi-Tech Telecom System, Hyderabad, for a total of Rs. 4,63,032/- on
the basis of quotations, without inviting tenders as required, though the equipments
were not propriefary items, far in excess of the delegated financial powers of the
DGM/GM and without ascertaining the specific requirements of the field units; in
violation inter alia of Rule-6, and Para 28 of Annexure to Chapater-8, of General
Financial Rules, 1963 Department of Telecom Circular letters No. 51-6/91-MNC/Pt
dated 12.1.1993 and No. 305-2/95-MNS dated 8.11.1995, letter No. BGT/3-9/97-98
dated 9.12.1997 from General Manager (Finance), Maharastra Telecom Circle,
addressed to Shni B. Prasad, General Manager, Nasik Telecom District, and Rule<60 of
P & T Financial Handbook Volume-l, thereby depriving the Department of the benefit
of competitive rates and showing undue favour to the aforesaid private party. Hence the
findings of the 10 are well within the scope of the charge. Therefore the staements
made by the applicant is not acceptable.

The inquiry authority after conductmg a detaded inquiry and analyzmg of the
evidence, demﬁ t;\;_v—v:t;\c;s:ses etc. has held the charges leveled against the
applicant, as partly proved. The apphgant is trymg to mislead the Hon’ble Tribunal by

e -

wrong representation of the facts. The disciplinary authority has considered the entire

’
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penalty. Hence the allegation of the applicant that the authorities did not take ]

cognizance of the facts is not correct and therefore, the same is denied. The inquiry
authority held the inquiry as per procedure laid down in the statutory rules and there has

been no violation of the same. Even the applicant during the course of inquiry has not 1‘

raised any point regarding any violation of the procedure by the inquiry authority. The |

irregularities committed by the applicant, as alleged in the charge sheet, have been held
as partly proved by the inquiry authority.

That with regard to the statement made in paragraph 4.15 of the OA, the respondents

beg to submit that the submissioh of the applicant is having no merit since the
[

procedure prescribed in the statutory rules has been followcd and full opportumty was
W - ;

LR TV BN

o ——

ngem to the apphcant by the inquiry authonty as well as the dxsmphnary authonty to

itregularities committed by them come to notice and after an investigation is conducted.

The advice of the CVC, which is competent authority to tender such advice, is also

_obtained before initiating' such proceedmgs The disciplinary proceedings are quasi-

judicial in nature and prescribed procedure has been followed as per the provisions of

the statutory rules. Hence the allegation of the applicant is denied. He has been awarded

——

defend himself. The delinquent officials are proceeded agamst as and when

the penalty for the irregularities observed and subsequently established on his part. The

case of the applicant has been dealt with strictly in accordance with the prescribed
procedure. There has been no violation of the procedure, as laid down in the statutory

rules. Hence, there is no merit in the submissions made by the applicant. It is, therefore,

. prayed that the Hon’ble Tribunal may be pleased to dismiss the OA.

That with regard to the statement made in paragraph 4.16 of the OA, the respondents
beg to submit that the consultation with the CVC and UPSC are mandatory as per the
provisions of the rules. After the inquiry, the disciplinary authority consulted the CVC
and the UPSC as required under the provisions of the statutory rules. Thereafter the
disciplinary authority considered the records of the case, submission of the applicant,
advice of CVC and UPSC and took a conscious decision to impose the unpugned
penalty. It is also mentioned that advice of CVC and UPSC are only at its own
conclusion regarding the quantum of penalty on the delinquent official. UPSC, which is
an independent stautatory body under the Constitution of India, examines the entire

records of the case dlspassmnately before tendering their advice. Hence the submission

.
KoYy

AT

i



&

ol
‘\

..“

4

* of the applicant that the UPSC did not consider the records of the case is devoid of any

truth and hence denied. The disciplinary authority after taking into account all the
factors such as the statement of the imputations, records of inquiry, advice of CVC,
submission of the applicant, advice of UPSC etc, exercised its own wisdom and arrived
at its own conclusion that the lapses committed by the ’applicant constituted grave
misconduct. Accordingly the disciplinary authority took thé decision to impose the said
penalty on the applicant. The penalty imposed on the applicant, after following the
prescribed procedure, is as per the relevant statutory rules and. there has been no

violation of any of the rules.

10) That with regard to the statement made in paragraph 4.17 of the OA, the respondents

beg to submit that the inquiry authority gave its findings on the article of charge. UPSC,
which is an independent constitutional body, was consulted in the matter regarding the
quantum of punishment that may be imposed on the applicant. The Commission
tendered its advice after a through, judicious and independent consideration of all the
relevant facts and circumstances of the case, findings of the inquiry officer, the evident
on record, documents made available by the Ministry, representation of the charged
officer etc. The advice of the Commission is self-contained and self-explanatory. The
Commission after examining all the records of the case in detail gave their :advice to
impose a statutory penalty on the applicant. The competent authority accepted the
aforesaid advice of the UPSC after due consideration and application of mind and
ordered for imposition of the penalty of reduction to one lower éfage in the time scale
of pay for a period of one year with the stipulation that he will not cam any increments
of pay during the period of such reduction and on the expiry of such period, the
reduction will have the effect of postponing his future increments of pay on the
applicant. ' '

11) That with regard to the statement made in paragraph 4.18 of the OA, the respondents

beg to submit that as per the provisions of the statutory rules, a copy of the UPSC ’s
advice, if any has to be furnished to the delinquent official along with the final order
passed by the competent authority. The _provisions of the rule were complied with and a
copy of the UPSC ’s advice was furnished to the applicant along with the final order. It
is submitted that either the applicant is not aware of the provisions of the statutory rules

or he is trying to mislead the Hon’ble Tribunal. .



W

12) That with regard to the statement made in paragraph 4.19 to 4.21 of the OA, the
respondents beg to submit that the Commission tendered its advice after judicious and
independent consideration of all the relevant facts and circumstances of the case,
findings of the inquiry officer, the evidence on record, documents made available by
the Ministry and representations of the charged officer etc. The advice of the
Commission is self-contained and sclf-explanatory and as an aid to the Disciplinary

Authority to arrive at a judicious decision.

13) That with regard to the statement made in paragraph 4.22 of the OA, the respondent beg
to submit that present application is devoid of merit hence liable to be dismissed with

cost.

14) That with regard to the statement made in paragraph 5 1 to 5.6 of the OA, the
respondents beg to submit that the applicant has merely reproduced the discussion
made by the IO in his inquiry report. It is submitted that the IO has made a thorough
analysis of the evidence on record, both oral and written, the brief submitted by the
prosecution and the defence before arriving at his findings of the IO are logical which
were considered and accepted by the disciplinary authority.

15) That with regard to the statement made in paragraph 5.7 of the OA, the respondents beg
to submit that there is no provision in the statutory ruies for issue of any second shbw
cause notice before issue of the order of penalty. Hence the ground taken by the
applicant is not tenable. Article 311 of the Constitution of India was amended through

the 42" amendment taking away the provision of 2™ show cause nofice.

16) That with regard to the statement made in paragraph 5.8 to 5.10 of the OA, the
respondent beg to submit that the departmental proceedings were instituted against the
applicant for the irregularities committed by the applicant while discharging his duties
which were noticed during the investigation. The proceedings were held as per the
prescribed procedure and the orders were passed in accordance with the statutory rules.
Consultation with the CVC and UPSC were also made as required under the procedure.
Hence the allegations of the applicént thét the action of the respondents is against the
provisions of the Constitution are denied. UPSC, an independent Constitutional body,
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was consulted in the matter regarding the quantum of punishment that may be imposed
on the applicant. The Commission after examining all the records of the case in detail
gave their advice to the competent authority to impose a statutory penalty on the
applicant. The Competent authority accepted the aforesaid advice of the UPSC and
after due consideration and application of mind ordered for imposition of the penalty on
the applicant. There was no arbitrariness on the part of the disciplinary authority. In the
instant case, UPSC have tendered their advice after a thorough examination of all the
records. The service particulars and the CR dossier were also fumished'to UPSC along
with the case records, which were perused by UPSC before tendering their advice. The
competent authority examined all the records and the advicc tendered by UPSC and
decided to accept the advice of UPSC and after due consideration and proper
application of mind. Therefore, the allegation of the applicant that there was
arbitratiness on the part of the disciplinary authority is not correct and hence denied.

17) That with regard to the statements made in paragraphs 5.11 to 5.14 of the OA, the
respondents beg to submit that the Commission tendered its advice after a thorough
judicious and independent consideration of all the relevant facts ahd circumstances of
the case, findings of the inquiry officer, the evidence on records, documents made

| available by the Ministry and representations of the applicant etc. The advice of the

Commission is self-explanatory and self-contained.

It is submitted that the IO has made a thorough analysis of the evidence on
records, both oral and written, the brief submitted by prosecution and the defence before

‘arriving at his findings holding the charge against the applicant as partly proved. The

findings of the 10 are logical which were considered and accepted by the disciplinary
authority.

The inquiry authority after conducting a detailed inquiry and analyzng of the
evidences, depositions of the witnesses etc. has held the charges leveled against the
applicant, as partly proved. The applicant is trying to mislead the Hon’ble Court by wrong
presentation of the facts. The disciplinary authority had considered all the facts,
submissions of the applicant and all the relevant records before imposing the penalty.
Hence the allegation of the applicant that the authorities did not take cognizance of the

facts is not correct and therefore, the same is denied.



18) That with regard to the statements made in paragraph 5.15 to 5.17 of the OA, the
respondents beg to submit that the departmental proceedings were instituted against the
applicant for the irregularities committed by him while discharging his duties, which
were noticed during the investigation. The proceedings were held as per the prescribed
procedure and the orders were passed in accordance with the statutory rules.
Consultation with the CVC and UPSC were also made as required under the procedure.
Hence the allegation of the applicant that the action of the respondents is against the
provisions of the Constitution is denied. UPSC, which is an independent Constitutional
body was consulted in the matter regarding the quantum of punishment that may be
imposed on the applicant. The Commission after examining all the records of the case
in detail gave their advice to the competent‘ authority to impose statutory penalty on the
applicant. The Competent authority accepted the aforesaid advice of the UPSC and
after due consideration and application of mind ordered for imposition of the penalty on
the applicant. There was no arbitrariness on the part of the disciplinary authority. In the
instant case, UPSC has tendered their advice after a thorough examination of all the
records. The service_particulars and the CR dossier were also furnished to UPSC along
with the case records, which were perused by UPSC before tende}ing their advice. The
competent authority examined the advice of UPSC after due consideration and proper,
application of mind. Therefore, the allegation of the applicant that there was
arbitrariness on the part of the disciplinary authority is not correct and hence denied.
The order imposing penalty on the applicant has been passed by the component
authority in accordance with the provisions of the statutory rules. The same is legal and

constitutional. There was no violation of the principles of natural justice.

19) That with regard to the statement made in paragraph 6 of the OA, the respondents beg
to submit that the applicant had not exhausted all the remedies available to him. A

remedy is still avaiiable to he applicant under Rule 29 (A) of CCS (CCA), Rules, 1965

“to seek s review of the orders passed, by the dwclphnarv authonty, 1f any new fact oL

~

matenal which has potentlal to ghange the complexion of the case, is avallable with the
T - ——tny

- o

“applicant. The applicant fas not preferred any petltlon seekmg the re\new of the said
pumshment order in aeeordanee with the prov:smns of Rule 29 (A) of CCS(CCA),
Rules 1965.

——
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20) That with regard to the statement made in paragraph 7 of the OA, the respondents beg
to offer no comment. ‘ .

21) That with regard to the statement made in paragraph 8 to 9 of the OA, the respondents
bég to submit that the relief sought by the applicant is devoid of any merit as there is no

violation of rules and procedures. Hence, it is prayed that it may be dismissed with cost.

22) That with x’egafd to the statement made in paragraph 10 to 12 of the OA, the

respondents offer no comment.

23) That in view of the above facts and circumstances of the case and the submissions made
by the respondents it is prayed that the Hon’ble Tribunal may be pleased to dismiss the
OA with cost.
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I /hé/%%/%w;&v/ aged

about 4. ? years - at present  working  as
e, ,who is one of the respondents and taking steps in this case, being
duly authorized and competent to sign this verification for all fespondents,

do hereby solemnly affirm and state that the statement made in paragraph
S ,1,7’- ) >,25 are true

* ,
to my knowledge and belief, those made in paragraph

2B 21 being matter of records, are

true to my information derived there from and the rest are my humble
submission before this Humble Tribunal. I have not suppressed any material

fact.

DEPONENT
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to say that during inspection of various circles and cases referred-

I
Fani'ditected |
~ bycircles- (o the: DO'T" Hq,, ithas been observed that disciplinary cases are initiated inthe
.cases whose' administrative warning can be given . The malier has been examined in
- DOT (Hq.) and following guidelines are issued so as to keep in view while investigating

e

the complaints and forwarding the caselothisoffice, - . . . A

: of ;he~go§t,_.i,n;-suqh.typp};o{.';ipmhgseS' if there is no malafide:. intention: °
' "'b'qliiﬁd"'lhe’p'iiréhases,"lhe"'diséiplih_ary action should not be started .
‘*“pr,ever,;' the concemed officers should be warned to. follow ~ the
_ prescribed methods of purchases. '
Ao - ;

. Dégiix‘-imantiil Vehicle- ..

" Many cases of use of -departmental vehicle in jurisdiction aré'ai;‘and' '

beyond jurisdiction area are received. In such cases non entitled journey-

.. . Charges should be recovered fom the officers, andiigive “either:

SR ="adh'1in'i§liatiVeﬁwi;nu'ng'or lini;it;ig.e disciplinaty 'pch'eeding's.under’[{u'le"16 :
“only; However ia all such’ cases ‘the officer should not have misused the
. vehicle'with malafide intentions . . ' o
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they take necessary action for‘
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CENTRAL ADMINISTRATIVE TRIBUNAL
GUWAHATI BENCH

0A NO. 2y 200

AQ % 9u.n....... APPLICANT (S)

........Q.j..r...Q..:...l......‘}.:?’;t%....;...RESPONDENT ©

MEMO OF APPEARANCE

;'_.

I, USHA DAS having been authorized by Govt. of India, Ministry of . -

Law and Justice, Department of Legal Affairs, hereby appear for

réspondents'&.................... .. and undertake to plead and act for

them in all matters in the aforesaid case.

Piace: GJA\,\V\ l/\sr:h
Date: o8 ( ,L?,U) +

AL Cule

Signature and Designation of the Counsel
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BEFORE THE CENTRAL ADMINISTRATIVE TRIBUNAL

GUWAHATI BENCH GUWAHATI
OA NO 293/06
SHRI A. K. Dutta
...... Applicant
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UNION OF INDIA & ORS

...Respondents

REPLY TO THE REJOINDER FILED BY THE RESPONDENTS
1) That the respondents have received copy of the réjbinder and have gone
through the same. Save and except the statements, which are speciﬁc;lly
admitted herein below, rest may be treated as total denial. The statements,
which are not borne on records, are also denied and the applicant is put to the

strictest proof thereof. T

2) That with regard to the statement made in paragraph 1 of the rejoinder, the
| respondents beg to state that the submissions made by the applicant are his
opinion. The comments made in the Written Statement to the O.A. are correct

and hence reiterated.

3) That with regard to the statement made in paragraph 2 of the rejoinder, the
respondents beg to submit that it is on record that while referring the case to
the Umon Pubhic Service Commission (UPSC) all the records of the case were

N Qi\ made available to them. The inquiring authority gave its findings on the article ~
\é«@' _of charge. The UPSC, which is an independent constitutional body, was
%¥ / consulted in the matter regarding the quantum o pumishment that may by be

-~
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2
imposed on the applicant. The Commission tendered its advice after a

through, judicious and independent consideration of all the relevant facts and
circumstances of the case, findings of the inquiry officer, the evidence on
record, documents made available by the Ministry, representation of the
charged officer etc. The advice of the Commission is self-contained and self-
explanatory. The Commission after examining all the records of the case in
detail gave their advice to impose a statutory penalty on the applicant. The
Competent authority accepted the aforesaid advice of the UPSC after due
consideration and application of minds and ordered for imposition of the
penalty of reduction to one lower stage in the time scale of pay for a period of
" one year with stipulation that he will not earn any increments of pay during
the period of such reduction and on the expiry of such period, the reduction
will have the effect of postponing his future increments of such pay on the

applicant,

4)  That with regard to the statement made in paragraphs 3 and 4 of the
rejoinder the respondents while denying the contentions made therein beg to
state that the submissions made by the applicant are his opinion. The
comments made in the Written Statement to the O.A. are correct and hence

reiterated.

5) That in view of the facts and circumstances of the case the respondents pray

that the Hon’ble Tribunal may be pleased to dismiss the OA with cost.
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VERIFICATION

about . f g/ . years at  present  working as
A 6. M S Cobolle B)... Comminizatet, Becorsis
Q W.é who 1s one of the respondents and taking steps in this case, being
duly authorized and competent to sign this verification for all responden.ts,

do hereby solemnly affirm and state that the statement made in paragraph

L 2 5 ) ___aretrue

to my knowledge and belief those made in paragraph

2.2 Y being matter of records, are -
4 V4
true 1o my mformation derived there from and the rest are my humble
submission before this Humble Tribunal. I have not suppressed any material

fact.

-—

DEFONENT /3/72 /07
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Additional rcjeinder submitted by the
applicant against the written statements

submitted by the respondents.

N

-

The applicant above named most respectfully begs to state as follows;-

premt

That your applicant categorically denics the allegation that he has violated
the provisions laid down in Rule 6 of the GFR, which contains cssential
conditions governing cxpenditures from public fun "-s, subject to the
provisions of Art. 266 { 3), 267 (1) and 283 (1) of the Constitution, rather the
applicant has excrcised all soris of precautions and also’ ébséﬁred all
relovant financial ruics and regulations and alse oxcraised strict cconomy
at every stage while approving the proésosai for purchasing cquipments in
gucstion, which were not stock item in the division and the oxpenditure
has been incurred from public moncy as a pei'son of ordinary prudence
and the expenditure is not morc fhan the occasion demanded at the
relevant point of time. The expenditure has infact incurred pursuant to the

existing/ organized policy of the department and the said expenditure has

heen incurred within the delegated financial pewer to procure such non-

o
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stocked item on Govt. account keeping in pumm&t_u;mxm [~

the mind and the expenditure has been incwred in a very fair and
reasenable manner following the proper procedure in the fhen prévaﬂjng
circumstances, and the pricc which was offcred in purchas sing the

cquipment is very reasonable and consistent with the quality required.
Morcover, the applicant has approved the proposal for purchase taking
into account all relevant factors and in keeping with the standards of
financial p.mpricty, As such question of violation of Rule 6 of CFR docs
not arise at all in the instant case of the applicant. The general instruction
cortained in the DOT letier no. 51- 6/91-MMC/Pt. dated 12.1.93 and
18.6.92 has been foliowed by the applicant in toto. There is no violation of
the Instruction contained in the aforesaid Ietter by the appiicaxat, MOrcover
no objection was raised by the financial advisor of of the division i.c by the

then CAD

{8.11.1995 alleged to have been viclated by the a applicant is cafcgorically
denied. X is relevant fo mention here that the letter did, 08.11.1995 issucd
OT addressed to CCM, Maharastra Telecom Circle, Bombay was
never sarved upon the applicant for guidance. But even then nonc of the
guidclines were violated by the applicant confained in the Ictter did.

08.11.1995.

[

That your ap‘piicant further beg to say that it is alleged in the memo. Of
chargesheet that the applicant has violated the instruction contained in the
ietter did. 09.12.1997, which is categorically denied, as because the alicged

purchasc is madc on 05.08.1997 as wcll as on 28.07.1997. Therefore

vioiation of crcular did. 09.12.1997 docs not arise at all. Since the crcular
subscquent date i.w on 09.12.1997. it is also categorically

' ~ » - - ] - % - - - b ] . o te 4 667
submitted that none of the provisions laid down in circular dtd. 09.12.1997

was issucd on a

has niot been violated by the applicant. In fact none of the provisions of the

"Ll
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In the facts and circumsianc 05 stated above, the applicant most humbly

and respectfully “rays that the application be allowed with costs.
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L 5ri Anjan Kumar Dutta, S/0 Late N.C.Duta, aged about 47 years,
working as Deputy Ceneral Mamgef, BSNL, Tezpur, Assam Circle,
Tezpur, Assam, do hereby verify that the statements made in Paragraph 1
to d

are truc {o my knowledge and I have not supprcssed any material
fact,

And Isign this verification on this the 7 day of June 2008.
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_ I, Sri Gautam Baishya having been cuthorized oy -
Ministry of Law by the Central Government /Government Servant
- Lo eeeeenenenes Authority/Corporation /Society notificd under section 14
g of the Administrative Tribunals Act,1985, hereby appear for applicant
20w /Respondent ze. A ... and undertake to plead and act

forﬁxeminallmaminthcafomaidca_sc. :
Date: |).06.6% B

- (GAUTAM BAISHYA)
' ~ SR.CGSC.,CAT.
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