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- 28.08.2006' Present: Hoifble Sri K.V. Sachidcinandafl. - 
V .L 

This is the second round of 

vjitigation. The claim of the Applicant is for 

pant of second financial up-gradation  

inder the Assured Career Progression 

cberne. The Applicant stated that he has 

Aireaay promoted to the post of Junior 

ngineer (Civil) and completed 24of 

$rvice and as such, be-1(entitJ..lpr 

scond flnarci-aiup-datiOJ! under the 

ued Career ProgresTon Scheme. 

{eard Mr M. Chanda, learned 

Cunsel for the Applicant and Mr G. 

Baishya learned Sr. C.C.G.S.C. for the 

+ondents. 

Considering the issue involved, I am - - 

of! the view that the case has 10 e' 

adnitted. Admit. Issue notice to the 

Repondents. 
Post on 20.10.2006. The Applicant 

wi1 take steps for process for the 

Resondent No. 6. - 

i:i 
	 vice hirmar 
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The c•unsej for the Resp.ndentaante 
to i±Ls .turthar f.ur weeks tgzne to fiLe 	N 
wrttten 3tatnent. Let it be d ne.. P•øt the 

on 20. 12.e. 

Vice-Chalzu#aft  

counsel for the respondents seek further 
four.-eeks time to file written statement. 

post. on 24.1.07 for order. 

Vice -Chairman 

24.01.07 	At the request of learned counsel for 
the respondents tbur weeks time is 

granted to tile written statement, 

Post the matter on 27.2.07. 

Vice-Chairman ' 

	

27,2.07* 	At the request ot learned counsel 
tor the respondents tour weeks time is 

granted to le written statement, 

Post the matter on 29.3.07. 

Member. 	 'Tic eChairman 
im 

	

29.3.07. 	Counsel for the respondents wanted time 

to file written statement. Let it be done. Post the 

matter on 3.5.07. 

_=~Ta 1  ~_5  - 

Vice-Chairman 

' 	 Im 
1j) t'J)SA 
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• 	 3.5.2007 	Mr.G.Baishya learned Sr.C.G.S.. i& 

• 	 granted further four weeks.' time to file 

reply statement. 
ite9 

Post the case on 05.06.2007. 

Vice-Chairman 
/bb/ 

	

5 . 6 . 2007 	Mr.G.Baishya, learned Sr.C.G.S.C. 

requested for further four weeks time to 

file reply statement. However, considering 

the urgency only three weeks time is 
= 	 granted. 

Post on 28.6.2007.' 

Vice-Chairman 

/bb/ 

	

28.6.2007 	Reply stàtementis  filed. Four weeks 

time is granted to the Applicant to file 

rejoinder. 

Post the case on 30.7.2007. 

7 t  UD
Vice-Chairman 

/bb/ • 

r. 

S 	30.7.07. 	• 	Wricn statement has ben filed by the 
respondents. çunse1 for the \aplicant is 
absent Post the itr  on 22.8.07. 

Vice- 

	

km 	

0 	 • 

• 	 . 
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23.11.2007 	This matter is adjourned to be taken 

on 15.01.2008. 

(M.R.Mohanty) 

	

Member (A) 	 Vice-Chairman 
.. 	. 	/bb/ 

15.01.2008 . - On the prayer, of Mrs U. Dutta, 
learned counsel for the Apphcant can this 
matter for.hearing on 11402.2008. 

(Khushiram) 	(M.R.Mohanty) 
Member(A) 	Vice- Chairman 

pg 

11.02.2008 	On the request of Mrs. Urna Dufta, 

learned counsel appearing for the Applicant. 

this matter stands adjourned to be taken up on 

11.03.2008. 

	

/hushiram) 	 (M.R.Mohanfy) 

	

Member (A) 	 Vice-Chairman 
• 	-. 	- 	/bb/ 

11.03.2008 	 CaLl this matter on 21&t 

\ 	 I 	 April, 2008 

• lei
. 

	 (M.RMohana) 
.. 	 Vice-Chaian 
im

,.• . 	. 	.. 

.21.04.2008 	CaLl this matter on 05.06.2008. 

44, 	. 

(rv1.N.M' anty) 
Vice-Chainnan 

Im 
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30.7.07. 	Counsel for the applicai has 
prayed for time to lile iejoinder. Post 
the matter on 29.8.07. 

- 	Vice-C L" 
10.10.2007 

29.8.07 

Pg 

Wrtten Statement has been filed in this case. 

been 

to ffl 	PP!J1M!e weeks time is 
allowed. 	Call this matter on 22.11.2007 for 

Olqa fo'f pe iled before 
20th November ,2007. 

Vit-- e - Cha Van 

20.9.07 	2 weeks time is granted to file 

rejoinder to the applicant. 

Post on 101007 for order. Interim 

order will continue. 	/ 

Vice-Chafrrnan 

L 

:. 

oT7T 

R -0 	O-31 'YV4- 

pg 

10.10.2007' Written Statement has been filed in this case. 
Despite 4 adjournrnents granted to the 
Applicant, no rejoinder has been filed as yet. 

Call this matter on 26.11.2007 for 

final disposaearing. Mr.W3aishya, learned 
Sr,Standing Counsel appearing for the 

Central Government undertakes to file 
appearance memo in the course of the day. -' 
Rejoinder, if any, may be filed, before the 
next date.. 

- 

	

ushirain 	(M. N. Mohanty 

'in 
	 Mernher(A) 	Vice- Chairman 

/1 
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05.06.2008 	On the request of Mr.M.Chanda, learned 

counsel appearing for the Applicant, call this 

matter on 21.07.2008 for hearing. 

• 	

Lrarn) 5an) 
Member (A) 	 Vice-Chairman 

/bb/ 

21.07.2008 	on the request of Mrs.U.Dutta, learned 

counsel for the Applicant call this matter on 

A 9,f 	 05.08.2008 for hearinq. 

(4s 	/7 

Member (Y 
/bb/ 	 / 

(M. R .Mohanty) 
Vice-Chairman 

05.08.20O€ 	This matter (pertaining to ACP 
- 	 c1ims) be called hefcre the Dhrision Bench 

on 

Learned Coune or the Parties take 
notice of the next date of hearing.. 

(M.R. Mohanty) 
Vice-Chairman 

qr( 

nkm 

On the prayer of learned counsel 

appearing for both the parties, call this 

matter on 17.11.2008 for 

(M.RMohanty) 
Member(A) 	 Vice- Chairman 

hv'r 

Ii/i5 
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counsel appeaiing for the Applicant and 
Mr.G.Baishya, learned Sr.Standing 
Counsel appearingjr the Respondents 
inpart. 

• 	Call this part heà'd matter on 
• 02.;. 

(S.N.Shulda) 	(M. R. Mohanty) 
MembeiA) 	Vice-Chainnañ 

pg 

02.12.2008 	On the prayer of counsel for the 
• 	parties call this matter on 17.12.2008. 

(S.N.Shükla) 	(M.R.Molwity) 
Member(A) 	Vice- Chainnan pg 

(ontd 
15.12.20O8 

Ca"t1Lis matter on 08:UL 2009; 
Sèñd Qies of this order to the  

Applicant and to the Rpondcnts in ,the 
adduss given in the'A. 

\'IMe
d.  

• 	 ) 

hn' 

- 
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Mir,  F 
17. 12.Sjo 	Heard further in part. On the prayer of 

learned counsel for the AppJict the 
hearing of this part heard matter stanij 
adjourn, to be taken up on 02u4  Feb - 

(M.R.MO ty) MCfl1bCIA)  mi 	 Vice-Chairman  

N 	fl- 

18.032009 
	

Call this matter on 28.04.2009. 

(M.R. Mohantv) 
ViCG-Chairman 

irn 

,11LC&A • 	Ite4..Is 
	 28.04.2009. 	Call this matter on 11.06.2009 

Tv 

	

&7L4 
	 for hearing. 

(M.R. oan) 
Vice- Chairman 

H 	IM 

27.05.2009 	On the pmyer of Mrs. U. 
Dutta, learned counsel appearing for 
the Applicant (made in pisence of 
Mr. G. Baishya, learned Sr. Standing 
Counsel), call this matter on 221t 
June, 2009. 

(N.D. ayal) 	(M.R.Mobanty) 
hn 	Mcmber(A) 	VIce-Chairman 
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22.06 .2009 	C1 	this 	rnaer 	on 
11.08.2009 for hearing. 

a .1  

(M.R.Mohntr) 
Vice-Chaian 

kQ 	

L 11.08.2009 	Call this matter on 08.10.2009 for hearing. 

I b 	 / 

A 	 (M.KYmbervedi) 	 (M.R.Mohanty) 

	

 (A) 	 Vice-Chairman 
'ibb/ 

	

08.10.2009 	None appears for either of the 
-, 	 parties. 

Call this mattec on I 8.1 1.2009 for 
 hearina before the Division Bench. 

Le 

Send copies of this order to the 

Applicant and to the Respondents in the 
address given in the Q.A.; so that the parties 
should come ready for hearing on the date 

fixed/i 8.11.2009.. 

C j  o 
z 	pfL&.'Ld 	 (M.R.Mohanty) 

-ko 	
Vice-Chairman 

/bb/   
5rr 

lt)__ 	 .2009 	Heard Mr M. 	)antt, harned 
counsel for plcanwiUi Mrs 11. Dutta and 

Mrs M. Das, learned Sr. CGS.C_ for te 
respondcn.s. Hearmg conchided.. 

Orders reserved. 

	

\U c 	 IMdn 	.arChourved) 

nkm 	
Member (A) 	 Member tJ 

0a'c6 leALLd 	/o 

'- k (iIi ' ii 	
. 
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/ I 	 CENTRAL ADMINISTRATIVE TRIBUNAL 
/ 	I 	GUWAHATI BENCH, GUWAHATI: 

Original Application No. 220 of 2006 
& 

Original Application No.90 of 2007 

DATE OFDECISION: THIS,THE2,OTHOFNOVEMB6, 2W9 

HON'BLE MR. MUKESH KUMAR GUPTA, MEMBER (JUDICIAL) 

HON'BI..E MR. MADAN KUMAR CHATURVEDI, ADMINISTRATIVE MEMBER 

Shri Mohanlal Goswami 
MES No. 228556 
Sb - late Binod Behan Goswami 
Junior Engineer (Civil) 
0/0 - The Chief Engineering, Shillong Zone 
M.E.S. Spread Eagle Falls 
Shillong - 793011. 

Applicant for O.A. No. 220 of 2006 

Shn Subimat ROy 
MES No. 228303 
Sf0- Late Salyabrata Roy.  
Junior Engineer (Civil) 
0/o - The Garrison Engineer, MES 
Silchar Division, P.O. - Arunachal 
Dist - Cachar, Assam. 

Applicant for O.A. No.90 of 2007 
By Advocate: 	Mr. M. Chanda for both Applicants. 

-Versus- 

The Union of India 
Represented by the Secretary to the 
Government of India 
Ministry of Defence, South Block 
New Delhi-110001. 

The E-in-C's Branch (EIC/EIR) 
Army Headquarter, DHQ 
New Delhi - i 10011. 

The Chief Engineer 
HQ, Eastern Command 
Engineers Branch 
Fort William, Kolkata -21. 

The Chief Engineer 
Shillong Zone, M.E.S. 
Spread Eagle Falls, Shillong . 793011. 



The Dy. Director (Admn.) 
0/0 - The Chief Engineer 
HQ, Eastern Command 
Fort William, Kolkata - 21. 

O.A. Nos. 220 of 2006 & 90 of 2007 

U 

6. 	Department of Persohnel & Training 
Govt. of India 
Represented by its Secretary 
North Block, New Delhi -110001. 

Respondents for both O.A.s 

By Advocate: 	Mrs. M. Das, Sr. CGSC 

a 
V  

issue raised in these two O.A.s namety 220 of 2006 and 90 of 

2007 being identical in nature, the same were heard analogously and 

disposed of 'by present common order. The principal relief claimed in 

these two cases is for grant of ACP benefits under DOP & I OM dated 09 

August, 1999. They also challenge validly of conditions prescribed vide 

Para 6 of Annexure - 1 Appehded to DOP & I OM dated 09 1h August, 1999 

as well as clarification No. 53 thereto vide DOP & I OM dated 18th July, 

2007. Cémmunication dated 28th  September, 2005 (issued by the 

Respondent No.3) passed in compliance of direction issued by this 

Tribunal rejecting their representation for grant of aforesaid benefits, is also 

challenged. Both the applicants seek direction to respondents to grant 

them pay scale of Rs. 5500-9000/- with all consequential benefits. 

Admitted facts are that applicants earlier approached this Tribunal vide. 

O.A. No. 241 of 2004 dnd 242 of 2004 respectivety which were also 

disposed of vide order ddted 21 0  July 2005 and 6th October 2005 

respectively requiring the respondents to consider applicants request for 

grant of financial upgradation within the time limit prescribed therein by 

Pa2c 2 of 12 



O.A.No,. 2200f2006&900f2007 

passing reasoned and speaking order. Pursuant to said directions, 

•,respondenfs have passed oçders dated 28th September, 2005 and 26th 

April 2006 respectively in these O.A.s on identical lines. 

2.. 	Admitted facts are that applicants were initially appointed as 

Sub-Overseer. They are matriculate. They were promoted to the post of 

Superintendent, Building/Roads Gr.11 in 1994 & 1998 respectively. Said post 

of Superintendent Building/Roads Gril was re-designated as Junior 

Engineer (Civil). DOP & TOM dated 9th August, 1999 provide "Safety Net" 

to deal with the problem of genuine stagnation and hardship faced by 

the employees due to lack of adequate promotional avenues. As 'per 

said scheme, officials who have been stagnated in departmental service 

carrier, are provided two financial up gradation on completion of 12 years 

and 24 years of service respectively. Para 3.1' thereof provides that grant 

of financial upgradation under ACP scheme shall, however, be subject to 

the conditions mentioned in Ann.xure - I. 

3. 	Para 6 of Annexure - 1 Appended to said OM prescnbes that 

once should fulfill the normal promotion norms for becoming entitle to the 

benefits under ACP schemes, namely bench-mark, departmental 

examination, seniority-curn..fifress etc. Their grievance is that they have 

not been allowed the second financial upgradatior, under the aforesaid 

scheme in the pay scale of Rs. 5500-9000 on the ground that they have 

not clear the departmental promotion examination, which is a mandatory 

requirement for promotion for erstwhile Superintendent, Building/Roads 

Gr.11 to Gr.l as per the recruitment Rules. It was further stated that holding 

degree/diploma in Civil Engineering and passing departmental 

examination is mandatory. Since they are only matriculate, they do not 

Pagc 3 of 12 



/y 	 O.A.Nos. 220 of 2006 & 90 of200'7 

fulfill the prescribed criteria. In other words, they do not hold the 
	

Ok 

basic/diploma in Civil Engineering and thus are ineligible under DOP& I 

OM dated 09.08.1999. 

4. 	Mr. Manik Chanda, learned counsel for the applicants 

strongly contended that cadre of Superintendent Buikng/RoodS Gr.11 

was dying cadre and they belong to separate class who had no 

promotional avenue. They were appointed in the year 1968-1969 

respectively and at this fag end of their service carrier they cannot be 

expected to. acquire higher educational qualification. Furthermore, the 

object of DOP & T OM dated 9h August, 1999 is to remove the problem of 

stagnation and hardship faced. It was further argued that this Tribunal has 

power to grant relaxation of the conditions prescribed in the peculiar 

facts of present cases. Since RRs to the post of Junior Engineer (Civil), 2001, 

have further been amended in 2008, do not provide any promotional 

avenue to applicants1 neither they have any promotional prospectus nor 

allowed the benefits of financial upgradation, which is totally unjust and 

highhandedness on the part of authorities. Para 6 of Annexure - 1 

Appended to DOP & T OM dated 09th August, 1999 insisting fulfillment of 

normal promotional norms is arbitrary, unjust and has no nexus with the 

objective sought to be achieved nor there is any intelligible differentia. 

Strong reliance was placed on 2007 Vol - 6 SIR 434 S. Chittaranjan Das 

and Others -Versus- Secretary1 A.P. Residential Educational institutions 

Society, 1-tyderabad and others to contend that once a person has been 

promoted in relaxation of qualification1 next promotional post can not be 

denied insisting fulfillment of prescribed educational qualification. 

Reliance was also placed on 1988 (Supp), 8 SCC 14 Raghunath Prashad 
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assing reasoned and speaking order. Pursuant to said directions, 

respondents have passed orders dated 28 1h September1  2005 and 26th 

April 2006 respectively in these O.A.s on identical lines. 

2. 	Admitted facts are that applicants were initially appointed as 

Sub-Overseer. They are matriculate. They were promoted to the post of 

Superintendent, Building/Roads Gr.lI in 1994 & 1998 respectively. Said post 

of Superintendent, Building/Roads Gr.Il was re-designated as Junior 

Engineer (CMI). DOP & TOM dated 9 0,  August, 1999 provide "Safety NeV' 

to deal with the problem of genuine stagnation and hardship faced by 

the employees due to lack of adequate promotional avenues. As per 

said scheme, officials who have been stagnated in departmentai service 

carrier, are provided two financial upgradatjon on completion of 12 yeas 

and 24 years of service respectively. Para 3.1 thereof provides that grant 

of financial upgradation under ACP scheme shall, however, be subject to 

the conditions mentioned in Anriexur. - I. 

3. 	Para 6 of Annexure - 1 Appended to said OM prescribes that 

once should fulfill the normal promotion norms for becoming entitle to the 

benefits under ACP schemes, namely bench-mark, departmental 

examination, seniority-curn.fjtness etc. Their grievance is that they have 

not been allowed the second financial upgradation under the aforesaid 

scheme in the pay scale of Rs. 5500-9000 on the ground that they have 

not clear the departmental promotion examination, which is a mandatory 

requirement for promotion for erstwhile Superintendent, Building/Roads 

Gr.Il to Gr.l as per the recruitment Rules. It was further stated that holding 

degree/diploma in Civil Engineering and passing departmental 

examination is mandatory. Since they are only matriculate, they do not 

Page 3 of 12 



2007  

fulfill the prescribed criteria. In other words, they do not hold the 

basic/diploma in Civil Engineering and thus are ineligible under DOP& 1. 

OM dated 09.08.1999. 

4. 	Mr. Manik Chanda, learned counsel for the applicants 

strongly contended that cadre of Superintendent. Builcng/Road$ Gr.11 

was dying cadre and they belong to separate class who had no 

promotional avenue. They were appointed in the year 1968-1969 

respectively and at this fag end of their service carrier they cannot be 

expected to acquire higher educational qualification. Furthermore, the 

object of DOP & I OM dated 9th August, 1999 is to remove the problem of 

stagnation and hardship faced. It was further argued that this Tribunal has 

power to grant relaxation of the conditions prescnbed in the peculiar 

facts of present cases. Since RRS to the post of Junior Engineer (CMI), 2001, 

have fUrther been amended in 2008, do not provide any promotional 

avenue to applicants, neither they have any promotional prospectus nor 

allowed the benefits of financial upgradatiofl which is totally unjust and 

highhandedness on the part of authorities. Para 6 of Annexure - 1 

Appended to DOP & T OM dated o9 h August, 1999 insisting fulfillment of 

normal promotional norms IS arbitrary, unjust and has no nexus with the 

objective sought to be achieved nor there is any intelligible diftentio. 

strong réance was placed on 2007 Vol - 6 SLR 434 S. Chittaranjan Das 

and Others -Versus- Secretary, A.P. Residenflair Educational InstitUtions 

Society, Hyderabad and others to contend that once a person hs been 

promoted in relaxation of qualifications next promotional post can not be 

denied insisting fulfillment of prescribed educational qualification. 

Reliance was also placed on 1988 (Supp), 8 SCC 14 Raghunath Proshad 



O.A. Nos. 220 of 2006 &.90 of 2007 

Singh -Versus- Secretary. Home (Police) Department, Government of Vihar 

and others, hold to contend that two promotional opportunities should be 

provided in every wing of public service. At least two promotional 

opportunities should have been provided to every officer. It was 

contended that said law has been violated by the Respondents. Reliance 

was also placed on 2004, Voll. 9 SCC 65, State of Tnpura -versus- K.K. Roy 

which reiterated earlier law that promotional avenues have to be 

provided. Reliance was also placed on 1998; 8 SCC V.E. Chandran. and 

others -versus- Union of India & others, as well as 2002(2) A.T.J. 47, to 

contend that relevant qualification, amended cannot be made 

applicable retrospectively. Reliance was placed on this bench's 

judgment dated 1 01h September 2004 in O.A. 64 of 2004 Md. Atsar Ali and 

another Vs. Union of India and others wherein it was held that the 

prescribing the higher educational qualification for financial upgradation 

by the. Director General EME, Army (H.Q.), Master General of Ordinance 

Branch; DHO, P.O. New Delhi - 110001 was held to be not justified and 

quashing the Respondent's action. O.A. was allowed directing the 

concerned authorities to grant the benefits of ACP scheme. 

5. 	In the above backdrop learned counsel strongly canvassed 

that since the applicants have no4 been allowed two promotion in their 

service, they are entitled to second financial upgradation. 

6.. 	Contesting the claim laid and filing reply, it was stated that 

the grant of financial upgradation under . ACP scheme to Central 

Government Civilian Employees on completion of 12/24 year's of serve is 

subject to fulfillment of normal promotional norms, bench-mark, 

departmental examination, seniority-cum-fitness etc., as prescribed for 

1~_ 



O.A. Nos. 220 of 2006 & 90 of 2007 

/ 	regular promotion under the recruitment/service Rules, for promotion to 

Higher Grade to which financial upgradation is to be granted. 'tide 

clarification given against point No. 16 vide DOP & I OM No. 

35034/1 /97/Estt. (0) Vol. IV dated 1 Oth February 2004, it was reiterated that 

all promotion norms have to be fulfilled for grant of financial upgradation 

under the ACP scheme and no upgradation shall be allowed if any 

employee fails to qualify the departmental test prescribed for the purpose 

of regular promotion. Since applicants had not passed the prescribed 

examination, they are not entitled for grant of second ACP. Moreover, 

they do not possess the prescribed educational qualification. In both the 

schemes namely ACP as well as the scheme which required grant of next 

higher grade on completion of 5/15 years of service as JE (Junior 

Engineer) makes it mandatory to have a diploma in Civil Engineering as 

well as to pass departmental examination, which conditions have not 

been fulfilled by them. The ACP scheme is a policy decision and can not 

be challenged by the applicants. No material has been placed on record 

or pointed out to record the findings that the Para 6 of Anflexure - 1 

appended to DOP & T OM dated 09.08.1999 is illegal & arbitrary, as 

projected. 

7. 	Mrs. Manjula Dos, learned Sr. CGSC for the respondents in the 

aforesaid background strongly contended that they are not entttled to 

any relief. It was further argued that the conditions laid down under the 

Rules for the post of Junior Engineer (Civil) have not been challenged by 

them and therefore the same cannot be indirectly questioned. Further it 

was emphasized that they cannot be allowed to approbate and 

reprobate. On the one hand they are seeking benefits under the ACP 

Paic 6 of 12 
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O.A. Nos. 220 of 2006 &90 of 2007 

sheme and on the other hand they are challenging the conditions 

prescribed therein. Thus the applicants are estopped to challenge the 

said scheme. 

We have heard learned counsel for the parties at great 

length, perused the pleadings and other material placed on record. 

Basic questions raised for consideration are two folds: 

(i) 	Whether applicants are eligible for second 

financial upgradation under DOP & I OM 

dated 09 1h August, 1999. 

Whether Para 6 Annexure - I appended to said 

aforesaid OM is illegal, arbitrary and unjustified. 

Examining the second issue first, we may note that applicants 

in these OAs are basically seeking enforcement of financial benefits under 

DOP & I OM dated 09th AugUst, 1999. Said financial benefits, as per said 

scheme, are available subject to fulfillment of conditions prescribed in 

Annexure - 1 appended to it. On the other hand they are challenging 

validity of Pai-a - 6, which Is one of the condition prescribed for grant. of 

said benefits, under said ACP scheme. Thus we find justification in the 

contentions raised by the Respondents that Applicants are approbating 

and reprobating in. the same breath. If the benefits of financial 

upgradation to ACP scheme is available, subject to fulfillment of 

conditions prescribed therein, one cannot either directly or indirectly 

challenge the conditions precedent for availing the benefit, as prescribed 

therein. As per Para- 6, financial benefits are available subject to 

fulfillment of normal promotion norms which includes bench mark, 

departmental examination, seniority-cum-fitness in the case of Group 'D' 

employees, etc. In other words, conditions prescribed under Annexure - 1 

Paaclof 12 
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1 20 	 O.A.NOs.2200f2(X)6&900f2007 

/ 	
to OM dated 0" August, 1999 are conditions precedent and have to be 

satisfied to avail the bnefifs presribed for financidi upgradation. 

Furthermore, the decision faieh by Union Government providihg financial' 

benefits in shape of DOP & I OM dated 09 1h Augut 1999 is a "policy 

decision". 

1.1. 	It is well settled law that policy decision is not open to judiciOl 

review unless such policy is arbitrary, Illegal. No iIlega,lity has been 

éstdbiihed by them to question the conditiàns prescribed vide DOP & I 

OM d6tèd09th August, 1999. The reliance was placed on ATJ 2003(2) 532 

CAT Hydët bad Bench, G. Md'dhava IRaO (Supro) and othes judgments in 

our consideted view 'is ttälly rrüplaced a. the said orders are normally 

distinguisha6lë. We may note that in G. Mddhavø Rao  (Supro), DirectOr 

Oenerd, EN, Army Headquarter, New Delhi hdd iued letter No. 

15251 /ACP/öP-D/EME Civ-3 dated 22.08.2003 wherby it provided that 

Chowkidàrs (Non Matric), Wh6 do notposses the iequisite qualjfication for 

direct recruiftrent to the post of 1o'ading: Headi (NoMech), are not 

eligible for gkint of second flnancid upgradatioh, vdially of which 

communication had been thlenged in said proceedings. Such are not 

'the toots ih the case at hOnd. Moreover vide Patd 8 of said order in G. 

MadanavO Rao (Supra) it wos cledirly observed that: "the Only condition 

which could' be insisted upon in case of Group 'D 1  employees as per 

condition No.6, which is referred to doye is sniorit'-Cym fitness." In other 

Words, a qualification or a condition which hqd ngt been prescribed 

under Para 6 of Anne*ure - 1, a 'pended to OM je August1999, 

had been included by DG WE letter dated 208.2 1, l ich was rightly 

held to be illegal and arbitrary. It is not the ratio of said order that the 

Page 9 of 12 



O.A. Nos. 220 of 2006 & 90 of 2007 

cnditions prescribed under Para -6 of the Annexure - 1 are not justified 

V And illegal. 

In the above circumstances, said order and judgment is 

totally dislinguishable. Similarly none of the judgments cited by the 

applicants dealt with this aspect of the matter. In this view of the matter, 

we hold that there is no illegality or arbitrariness for prescribing the 

eligibility conditions for grant of second financial upgradation. Thus, 

findings on said issue No.2 is recorded against the applicants. 

AS f or as the first issue noticed herein above is concerned, we 

may note that as per the scheme formulated and notified by the Union of 

India on 09th August 1999, grant of financial benefits is dependent on: 

"fulfillment of normal promotion norms (bench-mark, departmental 

examination, seniority-cum-fitness in the case of Group 'D employees, 

etc.). which admittedly have not been satisfied by the applicants. We 

may also note that the post of Superintendent, Building/Roads, Gr.11 has 

been re-designated as Junior Engineer (Civil). Recruitment Rules notified 

for the said post required fulfillment of educational qualification 

prescribed therein i.e. diploma in Civil Engineering. Admittedly they are 

only matriculate and do not possess diploma in CMI Engineering. Validly 

of the Recruitment Rules for the post of Junior Engineer has not been in 

question in present proceedings. It is not in dispute that the Recruitment 

Rules for the post of Junior Engineer (Civil) were formulated and notified in 

2001, which were further amended in 2008 and it prescribed promotional 

avenue to the departmental employees. Perusal of the scheduled 

appended to the aforesaid rules, as amended on 2008, would reveal that 

it provides two modes of recruitment 80% by direct recruitment and 20% 

Page 9 of 12 
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by promotion' from arnongttddoartmentcd, ,employipqs fdiitg Which 'by 

direct rerUitment Thus if cØrnot be urged that R,Rs 'do flt'p:tgvie. 

prrnotionaI avenue's, ct.projopted. Applicants admittedly do not Sal jfy 

prescribed rhdndatory cndiiiO i.e. edUcationd qu ifjcdtions !et. hey 

haie ef: not pdSed t qUjife written exin tion tao. Prior to the 

desiqnation of the post, Superintendent, Building/Roads. Gr.fl w' 

rndatoriIy require to ps MES.procédijre exarnindlion for prbmôtioñ to 

réxt. hiherpôst of Sup'erint 	ènt, BuiIdlng/Roads ti, hjch car' itiori 

has also not been satisfied by them On the face of it, It cannot be stated 

the R6àttiith1ht UIs d, r'it p1rode prornotiQn: q1nu$. The rdto 

of 18 (Supp) SCC .59 'RAH'UNATh.RASAD SING -VRUS- S.ECREIARY, 

HOtE :(POLiCE) A*ttIOVEMENT OF BHR OTHER; is that 

thCrè ihduia b.c 'at i'.t tw : pitornOtiond , app tuniti:s aTblc to dh 

..ofetbu1: it did not prescrib'thdt ore hs tobepron'oted.irrespective of 

.ftaining the .prescribd uicq,ioh. Sirtiila,i in K.K. RQ (Supra) it Wai 

observedthdt'at Iet tw6i. ,prônd1iOnl deflu'e should be avefilqble. Po 

6 of did judthent noted fh': 

case Whorl 'there ótd an :av*rüi 
on. It Ii also not a case *h.re the 
ded: to make amendrentz'. In th 
ii policy. The appellant being a 3tcte 

moaning of AtUdIbi 12 of thó 
i should have creatid promötlonal 

the óf 

avon;u,O tor 	on ;t 	Onnøt 
cthoeWom'. 
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- 	In such circumstances? said judgment is rendered totally 

1inguishable. Further in CHANDRA PRAKASH MADHARAO DADWA AND 

OTHERS (SUPRA), the appellants were appointed in 1978 as Data 

Processing Assistants as direct recruits in Data Processing Division of 

National Sample Survey Organization (NSSO). The rules framed in 1977 

provided for degree qualification for appointment as Data Processing 

Assistant. They had been confirmed with effect from 04.08.1989. Their 

promotion grade was Data Processing Supervisor, governed by the 

Recruitment Rules, 1978. Based on recommendation made by 41h Central 

Pay Commission, an expert committee known as Dr. Seshagin committee 

was constituted in 1987 and had recommended that Key Punch 

Operators (KPOs) and Data Entty Operators (DEOs) may be combined 

and all of them may be known as DEOs. The said committee observed 

that: "This work will require intellectual skills in programming, computer etc. 

Such work will not be a routine type. Hence such personnel in the 

Government should be provided opportunities to give their best." Two 

scales were prescribed based on educational qualification. It was 

contended that: observations were made vide para - 52 that though 

impugned orders which had effect of re-designated them in lower scale 

was illegal and arbitrary. Such are neither facts or issues raised in the cases 

at hand. In CHI1TARANJAN DAS AND OTHERS (Supra), applicants were 

initially appointed as Typist though they were not having required 

qualification but on account of non-availability of qualified candidates, 

they were promoted as UDC. When their term came for next promotion to 

the post of Superintendents, they were not allowed such promotion on the 

ground that they did not possess seniority as well as holding required 

educational qualification. Thus it was observed that once they have been 
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O.A. Nos. 220 of 2006 & 90 of 2007 

qualified in relaxation of qualification, the same can not be restricted to a 

particular stage. If we examine the case at hand, we would find that 

these are not the issues raised in present proceedings and therefore said 

ratio has no application in present cases. 

4 	We do not find any justification in the contentions rased by 

the Applicants that at this fag end of their service carrier, they can not be 

insisted to achieve the prescribed educational qualification for granting 

second financial upgradation. We may note that said conditions have 

been prescribed for the entire categories and not for a group or limited 

number of person. Applicants in our considered view do not constitute a 

sepdte class, which can be allowed special treatment. This Tribunal has 

no power and jurisdiction to grdht relaxation of the conditions prescribed 

for such benefits. 

5. 	In view of discussion made herein above, we do not find any 

justification in the contentiohs. raised. Andings no merits, O.A.s are 

dismissed. No costs. 
- 	

Sd!- M.K.Gupta 
Member(3) 

ScIiM.K.ChatlUVe(1i 
Member (A) 
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IN THE CENTRAL ADMINISTRA 
GUWAHATT BENCH: GUWAHATI 

UNAL 

 

O.A. No. Z '° .12006 

Sri Mohan La! Goswamj. 

-Vs.- 
Union of India & Org. 

LIST OF DATES AND SYNOPSIS OF THEAPPLICATION 

1968- 	Applicant initially appointed as Sub-Overseer. 

24.09.1994- Applicant promoted to the posi of Superintendent, Building/ 
Roads, Cr. II. He was however not spared by the Department for 
joining in the promoted post until 06.02.95. 

06.02.1995- Applicant joined in the promoted post of Superintendent Gr. II, 
subsequently redesignated as Junior Engineer (Civil). 

09.08.1999- Govt. of India introduced one welfare Scheme in the name of 
Assured Career Progression (ACP) Scheme. Under the said Scheme 
it was provided that the central Government civilian employees 
who do not get any regular promotion due to stagnation, will be 
granted two linancini upgxadations on completion of 12 years and 
24 years of regular service during the entire tenure of their service. 

The applicant completed 24 years of service on 13.05.1992 
and as such he is entitled for 2nd upgradation under the Scheme at 
least w.e.f. 09.08.99 i.e. the date on which the AC? Scheme came 
into being. 

01.09.1999- Department of Defence Accounts vide its letter dated 01.09.99 
issued clarification regarding fulfillment of normal promotion 
norms. . - (Annexure-X) 

12.06.2002- The Respondents Department proposed to the Govt. for granting 
an one-time benefit under the ACP Scheme to those Junior 
Engineers (Civil) who were promoted froni the lower post of 
Superintendent (B/R) Cr. 11.(Annexure- IV) 

12.07. 2002- Chief Engineer, Shillong Zone forarded the particulars of the 
applicant to Eastern Command HQ for grant of one time benefit 
under the ACP Scheme. 

-- 	 - 	•. 	 . , 

a 
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-- 

13.02.2003- Chief Engineer, Eastern Command HQ in turn forwarded the 
partkulam of the applicant to Army Hea4qua.rters, New Delhi. 

28.02.2003 and 21.032003- Chief Engineer, Shiliong Zone sent reminders for 
- 

confirmation of the grant of benefit in rcspcct of the 
• 	 - applicant. 

31.03.2003- Chief Engineer, 	Eastern Command infoiined that since the 
- applicant had not completed 5 yeais or 15 years service 'before 

09.08.99 as JE, his case has been taken• up with E-in-C's Branch, 
Army HQ, New Delhi and the decision is awaited. 

It is relevant to meition here that the' requirement of 5 years 
or .15 yêars service for 1 	and 2' upgradatioñ respectively refer to 
another 	departmental Scheme lauflched by 	the respondents' , 

department on 25.04.1996 which is different from AC!'. Scheme 
launched by the Govt. and as such is not relevant to the daim of the 
applicant.  

3103.2003- Chief Engineer, 	Eastern 	Command: informed', that since -t.ice 
- applicant had not completed 5 years or 15 years service before 

09.08.99 as J.E, his case has been taken up with E-in-C's Branch, 
Army HQ, New Delhi and the decision is awaited. 

09.05.2003- Chief Engineer, Shillong Zone referred the case again to the Chief 
Engineer, Eastern Conmiand HQ iequesting for decision on the 

20.05.2003- Chief Engineer, Eastern Command HQ 'again informed 'the C.E, 
Shillong Zohe that the matter was still pendrng for decision. 	. 	 . 

21.11.2003- 'Applicant submitted' representation praying for grant of 2ld  
financial upgradation to him under the AC1 Scheme but no 
response.' 	' 	 . 	 (Axmeure- VIII) 

07.05.2004' Applicant submitted another representation which.was. forwarded 
by the C.E, Shillong, Zone on 03.06.04. 

10.06.2004- Respondent No. 5 \Tide his'impugned letter dated 10.06.04 informed 
that since the applicant was promoted as J.E "(Civil) in 1995 and 
since he had not completcd'5 cnlS years service before 09.08.99, no 

- 'benefit is admissible to hirn 	Further, those who are not having 
Diploma in Civil Engineering and not' , passed, the procedure 
Examination are not, enfitled for further up gradation.. 

(Annex ure- IX) 	- 

• 



H. 
IV 

21 	 approache this HoiblF 	y1iig-aifOANo 	T 
241/2004, praying for quashing of the letter dated 10 06 04, the said 
original application was disposed of n 2L07.05. (Annexure- X) 

2.8.09.2005- Respondents issued i pugned order dated 28.09.05, whereby the 
claims of the applicant for grant of second financial upgradation 
has bc<n icjc-ctcd basically on the plea that the applicant has not 
cleared the department procedure examination. '(Annexure- Xl) 

Hence this applicationbefore the Hon'ble Tribunal 

PRAYERS 
Relief(s) sought for. 

That the Hon'ble Tribunal be pleased to dedare that the condition No. 6 of 
the ACP Scheme and clarification No. 53 thereto of the D.O.P.&T. O.M. 

• 	 No. 35034/1/97/Estt (D) VoL IV dated 18.07.07 is void-ab-iniIio. 

That the Hort'ble Tribunal be pleased to set aside and quash the impUgned 
• 	 order No. 90237/9213/ETC (Legal-C) dated 2&9.2005; 

That the Hon'ble Tribunal be pleased to d±rct the respondents-to grant 2 
financial upgradation to the applicant, w.e.f. 09.08.1999 in terms oLACP 
Scheme without insisting for passing of any departmental examination, 

• 	with all comquential service benefits including arrear pay etc. by refixing 
• 	. 	the pay in the scale of Rs. 5500-9000/-. 	" 

Costs of the application. 

Any other relief(s) to which' the applicant is entitled -as the Hon'ble 
Tribunal may deem fit and proper. 

'Interim order prayed for. 

During pendency of this application, the applicant prays for the following 
relief:- 

That the H&'ble Tribunal be pleased to direct the respondents that the 
pendency of this application shall not be a bar for the respondents for 
consideration of the case of the applicant for providing relief, as prayed 
for. 	- 	 - - 

"4 
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-r iN THE tN iRAL ADMINTbTRATIVE TRIBUNAL 

GIJWAHATI BENCH: GUWAHATI 

(An Application under Section 19 of the Adminisirative Tribunals Act. 1985) 

O.A.No. 	 /2006 

BTWFEN: 

Shri Mohan Lal Goswaml. 
MlS No. 22556. 
S/ct-. Late Binod Beitari Goswarni. 
Junior Engineer (Civil) 
O/o- The Chief Engineer, Shiflong Zone, 
M.E.S, Snread Eale Falls 
Shillong- 793011. 

Aj1icanf. 

-AND- 

1. 	The Uniori.of Ilidia, 
• Represrited by the Secretary to the 
Government of Jndiu, 
Minisiryof Defence, 
New Delhi- 110001. 

2 	The E-in-C's Branch (EIC/EIR) 
• Army Headquarter, DHQ. 
New Delhi. 

The Chief Eiigineer, 
HQ, Eastern CofuWitnd, 

• 	Engineers Branch 
Fort Wifiam 
Koikata-21. 

The (Thief Engineer, 
Shifiong Zone, MJ.S, 
Spread Eagle Falls, 

• 	Shiiong- 793011. 

The Dy. Director (Admit). 
• 0/0- The Chief. Engineer, 
HQ, Eastern Command 
Fort Willam 

• Koikata21. 

/ 
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6. 	Department of Personal &. Training, 
(ovt. of India, 
Represented by it's Secretary, 
North Block, 
New Delhi- 110 001. 

çsonder.ts. 

DEl AJLS OF THE APPLICATION 

Particulars of orderls) agn.st which this apriication is made. 

application is made against the impugned letter bearing No. 

90237/9213/EIC/(Legai-C) dated 28.09.005 issued by the Respondent 

No. 3 whereby representation of the applicant praying for grant of second 

financialupctradation under the ACP Scheme has been rejected by the 

respondents. The representation was submitted by the applicant in 

compliance with the directins pissed by this Hon'bie. Tribunal in it's 

Judgment and Order dated 21.7.2005 in O.A. No. 241/2004 

2. •. furls idion of the Tribunal. 	 S  
Th applicant declares that Lhe subject matter of this application is well. 

1. 	 .-.i 	..0 iLi T_1 	'Li 	 1 uit wC 	 n IJ.LL iii.' UJ.Li. 

. 	Liriitaton. 	. 

The applicant further declares that this apph6tion is filed withiii the 

limitation prescrmed under . sechon411 WE the Admmstrative Tribunals 
Act, 1985. 	 . 	 . . 

4. 	Facts of the Case 

4.1 	That the applicant is a citizen of hudia and as such he is entided to all the 

rights, protections and privileges as guaranteed under ,  the Constitution of 

India. 

S 



-: 

42 ' Thit yvui u.pplkant w thitilly appointed its Sub-Overseer in the yeitr 

1963 at" the office of the Garrison Enrineer, Air Force, Shillong under the 
Militry Engineering Sevice (for short MES) and was thereafter promoted 

to The gritde of Superintendent, Building/Roids(S'u,pdt. B/R) Cr-il vide 

order No. 131341,'4/473/EjwrsfErn dated, 24.09.1994: Howevei; the 

dejariment could spare him, only in 1995 and as such the applicant joined 

in his promotIo]lid post.on 06.02.1995. The post of Suprintend.ent B/R 

was subseqiientj.y re-designated as Junior ±ngineer (Civil) and as such the 
• 	applicant s'working as Junior Engineer (Civil) at present. 

(Copy of the rrder dated 24.09.94 is annexed hereto for 

perusai. of Hon'ble Tribunal as Annexure-i ) . 

4.3 That pursuant to the recommendation of the Fifth Central Pay 

Comxnissior, the Government of mdiii, Ministry of Personnel, Public 

Grievances and, Pensions, Department of Personnel and Training (DOPT 

: vide s Office Memorandum No. 35034 1/1/97Esft(jy dated 09.08.1999 

introduced one Assired Cither Progression Scheme (for sbort ACP) 

Scheme making proisions for financial upgradatibb of the central 

Government civilian emplc Tees on completion of 12 years and 24 years of 
service. its ii 'Sfty net1  in order to provide relief itgiinst the hiwdships 

caused to such employees due to stagnation. Asper the said Scheme, the 

Central Government Civilian employees who do not get any regular 

promotion due tc 5-W , i..ittianor the utitegories of eutpioyees for whom 

there is no' prornotjonl avenues or because of the limited promoionaI 
scope1  such employees will be granted two financial upgradations on 

completion of 12 yeirs and 24 yeits of regular service during fl.e entire 
- tenure of their service.  

Copv of the Scheme dated 09.03.99 is annexed hereto for 

perusal of Hon'He Tribunal as Aiexim-jjj 

- 

qO 



4,4 	Thal the applicant having served for long 26 years is Sub-Overseer, wets 

promoted to the post of Supdt. B/R (now redesianated as Junior Engireer 
(Civil)) in 19 94 only and thereafter did not get any further promotion 

un.dr the reguhr promotonai avenue and as such is stngnated in he 

same post for the last 10 ears. The applicant has completed 36 years of 

regular service and during this period he has got only on promotion as 

stated above. Ai per the -ACP Scheme an ernpkyee is entitled to 1 
•- financIai upgradat-ion on completion of 12 years of service and 2 

• financial upgradation on cOmpletion of 24 years f service. Since the 

applicant got onepromotion in 1994 he is entitled, for the 2' upgadaLion 

in terms of the ACF' Scheme and be completed 24 years of regular service 

• on 13.05.1992. The ACP Scheme being Launched on 09.08.99, the a pplicant 
is entitled to the benefit of Ind upgradittion at least w.e.L09.08.99 although 

he had completed 24 years of service thuch earher i.e. in 1992. . Be it stated 

that the applicant at present working in pay scale of Rs. 511000-8000/- but 
as per A CP Sche.nie . the applicant is entitled, for financial. upgrada Lion to 
the scale otpav of ls. 5,500-9000/-, 

4. 	Tfld. Le IVLIustrY of Defen'ce, Got. (A India pursuant to the judinent and 

order dated 31.03.95 and dated 15.06.95 of flip T4on'hipCentral-
Adnfrtjstratjv TribtuaI (CAT), Bangalore Bench issued ne order dated 

25.04.1996 and introduced a Schrnne similar to the ACP Scheme. Under 

the said Scheme the Superintendeii B/R Grade-il of M was entitled to 

the grade higher than the entry grade on complehon of 5 years of service 

and would further be eiLiLled to ge'i ihe next higher grade on comietion 

of 15 years of service. -The upgradatioi oncompletion of 5 years of service 

wa made eff&±ive from 01.....1986 and the same on conp1etion of .15 years 
of- service was made effective from 01.01.1991 under the said 

• - - 	Scheme. 	 - 	- -. 	- 

'(Copy of the order dated. 25.04.96 is annexed hereto for 

perusal of Hon'bie TrIbunal as Auexut-m).  

/-, 



4.6 That SinCC the applicant w45 promoted to the wade of Superintendent 
B/R Grad-ll in the year 1994 (but lothed on 06.02J995 in the prornotioual 

post) i.e. prior to launching of the above stated scheme dated 25.04.96 and 

siç therethr the AC? Scheme'. of the Covernmnt of ws 
thoduced W.e.f. 09.0.99 i.e. witlap. 4 years of his promotion, o the 
fulfifin ant of the criteria of 5 years and 15- years of service for u.pgradation 

s einiisaged under the above stated scheme dated 25.04.96 before 09.08.99 

became an absurW' in case of the apphcant and consequenfly he did not 
get any benefit under that Scheme dated 25.04.96. 

4.7 	That with the launching of ACP Scheme we.f. 09,0&99, the pp1icaiit 
became entitled to 21-1 upgradatjon w.e.f. 09.08.99 in accordance with the 
sce and as sch he approached the Respondt praying for want of 
2nd fiiiancial upgradatioii to him in terms of ACP .Scheme. 

4.3 	That it is stated that f011owing the introcluction of the AC? Scheme, the 
Responde1t de -tpa-rinnent vide Is Army HQ's letter No. B/750?1/RR,/JE 
(Civfl)/(SCC d ted 1106.2002 pro)osea thai the proulutees froju the 

lower post to the post of (Civil) are eiible for one fixte benefit under 

the AC Scheme and according1i the service particulars of the applicant 

were .fo.'arded to HQ Easter Cowuaad. by the Chief Eiigeer, Sbffl 

zonc- vide lefter No. 169/CAT, Iore/55/79 dated 12.07.2002 and he 
HQ Eastern Cornmnd in hun, fonk'arded the same to gfie Army 

• 	Hedijart 	New Deild vide Cidef Eitiner E in C's Branth ietLerN. 
13184/CAT Bang/1si/jngrs/J 	dated 13,02.2003 for grant of one tane 
beneflt under the ACP Scheme to the applicant. 

(Copy of the CE, Sillong Zone's letter, dated 12.07.2002 i 
- - aunexed. hereto for - perus. of the on'ble Tribunal as 

Aflflexure-JV). 	 . 
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4.9  That the Chief Ensineer, Shilkrng Zone sent i.rnmder yule h ttei No 

77169/CAT! B'ioreió9/E 78 dated 2&02.2003 and again vide, No. 

77169,/Cat BanJ71/E 7B dated. 21.03.03 to the Chief. Engineer, Eastern 

CoinmiinL Kolkata asking ftr confirmation regarding one .time benefit 
under AC? Scheme to the Sub-Overseer promoted to JE (Civil). The Chef 
Engineer, Eastern Command, vide his letter Nb. 131841,/CAT 
Bang/189/Eiwrs1' EID dated 31.03.2003 intinuted the Chief Engiriee±, 
Shiiiorig Zone that since the aPplicant has not completed 5/15 years 
service as j.E before 09.08.99. his case has heen'.taken up -with E-inC's 
Branch, Army HQ, New Delhi and decision thereto is awaited: 	- 

(Copy of the letter dated 2&02.03 and the letter,  dated 
31.03.2003 are anneed hereto 'for •perisai of Hon'ble 
TrihiLnal as Annexure- Y and VI respectively). 

S 	 4.10 That the Chief -Engiieer, Shifiong Zone thereafter sent another letter 
be"rtng No 7169 1/Ct B -irg/74/E 713 t1tc1 09 05 2003 o the Chief 
ngineex, Eastern Co nurnd, Kolkata requesting for dedion regarding 

the benefit of ACP Scheme in respect of the applicant. in response. the 
C E, Eserr Comm m and - g? rrformeci victe his lePer No 131841/C. T 
BANG/202/Engrs./E1D dated 20.05.03 that the decision on the matter is 

still awaited from Army HO, New Delhi. 

• 	 (Copy of Jetter dated 20. 05.03 is annexed hèieto for perusal 
.of Hon'hle Tribunal as Anneure-VIJ) 

4.11. That' the applicant iii the meantime submitted representthrns on-
12.07.2002, 27.112002 0  28.02,2003,-09,05.2003 and 21.11.2003 praying for his 
2d upgrad.ation in 'terms of AC? Scheme. Since his case was not 
considered, the applicant submthed another representation on 0705.004, 
for'arded by the C.E, Shillong ZOne to CE, Eastern Comiliand vid. No. 
77169/CAT/n,'E 713 dated 03.06.20044 In respone, the Respondent No.5 

-1 

-. 
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wide his impugned letter No. 131841/CAT &ng/214/Engr/Em dated 
10.06.2004 informed as u7nder;- 

t1) 	The applicant was promoted as LE (Civil) in 1995. Since 
he has not completed 5,115 years service before 09.08.99, 

no benefit under the Scheme is admissible to him. 

T!..oe who are not having the Diploma in Civil 

• 	Engineering and not passed the Procedure Examina Lion 

are not entitled for •urther upgradation under the 
Scheme. 	 - 

From the above stated conteiition It is clear that the Respondents 

have httermingied the two schemes i.e. the deparLtiental scheme. dated 

25.04.96 (Annexure-ni.) and the ACt' Scheme dated 09.08.99 (Ainexure-li) 

f the Go t of India r'i have conrusi the case of the apphcarit None of 

the aiove stated cu .Leotioos are relevant to the ACP Scheme which the 

apphcant 1S entitied to. The above stated pomts relate to the other Scheme 

the Scheme dated 25.04.96 under which no benefit has been given to 

the ap1)licanL Since the applicant 1h4s been promoted in 1994/1995 u.tder 

no circumstances he can complete 5115 years servke before 09.08.99 as 

• 

	

	stated Above which is an absurdity and as such this is not appicahie in his 

case. Moreover, it is not the case of the respondents that the applicant is 

not entitled -to any bentht under O.M dated 09.08.99, in view of the 
Scheme dated 25.04.96. i.e app1iani is entited to the benefit of 2nd 

upgradaiion in terms of the ACP Scheme dated 09.08.99 only wherein the 

only requirement is the completion of 24 years of regular service which 
the applicant fuIfiJied way hack in 1992. As such the shove ststed 
•--.-.-.--L__ 	-*.-i._j1_..__ 	••, 	..1_..L_ 	 _.1l.i•i. 	_i...1 'u.uLe.uuJJlu) 	nxu. v-.' utt rptnti&, Jfl ikU u.tupagntt ir.  

10406.004 are irrelevant in the instant case and contrary to the provisions 

of the .ACP Scheme. By simch of their acts the applicant was denied the 

/ I Q- 
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benefit of upg: hdion under the departmental scheme dated: 25.04.96 and. 
again denied under the ACP Scheme. 

Copy of .repreentat1on dated 21.11.2003 and impugned 

letter dated 10.06.2004 are annexed hereto asAimexure- VIII 
and IX respectively). 

4.12 That being aggrieved, the applicant agitated the action of the respondents 

and approached this Tribunal by filing O.A. No. 241/2004, praying for 

qushing of the letter dated 10.6.2004 issued by the respondents and 

passing of a direction upon the respondents for grant of second financial 

upchitior under the AC? Sdeme w.e.f. 9.8.1999 t0 the applicant. This 
HonThie Tribunal vide it's Judgment and (Drder dated.21.7.2005 in O.A. 

No. 241/2004, directed as follows:- 

............... the app!icant is directed to mak 	a deti1 
representation setting out his claim for grant. of second 

tinancial upgradatlon with effect from 9.8.99 based on the 

- Scheme (Annexure-il) before the second repoident within a 

period of one month from today. If any such representation 

is. made the respondents will consider i; same with 

reference to the ACP Scheme of 9.8.99 and in the light of the 

decisions relied c.n by the applicant and referred to in this 
• 

	

	 order and pass an appropriate order within fotir months 

from the daie of receipt of the. representation. We fliice it 
• 

	

	 dear that we have not exressed any views on the merits of 

the claim niade by the applicimt: 

V 	 (Copy of Judgineni and Ordr dated 21.7.200 is annexed 
- 	hereto as TheXVUreX). 	

V V V 

4.13 That the applicant submitted iiis representation on 28.8.2005 V  to V the 
respondents as directed by the H on/N e  TrihunaI. But the resondents 	V.': 



U 

iz,ued tht mipuned oLder under No 90237/9213/EJC(Ltgai-C) dated 

2.8.9.2005, whererN the ciajnls of tle applicant for giant of setcmd 

fin anciäl upgradation has been rejected basically on the plea that the 

applicant has not cleared the Dejartinenthl Procedure Exmnindtivn winch 

is nia for promotion for erstwhile Superintendent B/R Grade-H to 

Grade-I the respondents have nade this contention on the basis. of 
- 	 • 	PT 	rr 	1 T5 f• T £7 	PS S 	T 	 4 11 /nr 1T 	/T7\ TT 1 TT 	-. 

c1ariIiCttiofl 1NO.X' Or L).J.1 .i. "J.1V1. 1N0. 	±/1///fttt LJ)VOL1V. 

dated lb 707 wInch sa s that only these employces v ho tuihll all 

promotional norms are eligible to be onidered- for benefit under ACP.. 

Sdteine. - 

(Copy of the impugned order dated 2&9.2005 is annexed 

hereto as Aniexur-XJ). 

4.14 That the applicant begs to state that fo granting financial upgradation 

under the ACP Stheñie, ordv the following -ffi#ngs are recjuired; - 

The official- must have completed 12 years. of reular servie 

for first upgradation and 24 yers of service. or -2 

upgradation if he has not got am regular vromotiqn 

II such official has got one regular promotion then he will be 

1iih for st  upgiadatimi after compieuon,of 24 yirc of 

service,and 

f, 	 -- 	 ('. or thi6 i.., 

assess the suitabffltv of the candidate for gram of benefit 

under ACP Sc:henie. 

• 	As regards the assessment by the Sreening Conimittee it has 

• specifically ben spelt out iii. the Scheme that th:e. Screenitig Co m üttee 

will scrutinize the reievtnt service records, ACR dossiers, disciplinary! 

liénaity ;r'roceedings, if any, to assess the fihess or otherwise of an 

ernp!oyee or grult of fuarcil upgrctari 'by b'rg the pay in 

-. 

- 	

••• 	 4LO \ 

• 	 - 
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tpproprite higher piay scale. This is clearly vident from'piira 4.2 of The 
letter dated 01.09.99 issued by the Department of Defence Accounts under 
the same Ministry of Deferce. 

(Copy of letter dated 01.09.99 is annexed hereto for .  perusal 
C 	. 	A 	.. 	'TT 

...  
.i j,uTI O 	 s flncxare-1 1  

4.15 That the applicant most respectfully pegs to state that th e  applicant has 

fulfilled all the requirements' under ACP "Scheme as 'stated in the 

preceding para hereinabove and as such he is entitled to ge the 2nd 
upgradatiDn w.e.f. 09.08.99 as provided under the Scheme. 

4.16 That the applicint begs to submit that it has nowhere been provided by 
the D.O.P.&T. in the ACP Scheme that in order to get the  benefit of 

under the Scheme, an employee will0 have to complete 5115 
years of service since his first nroniofloji and before 09.0W 99. MoreOVer. 

reqimernent of diploma in Civil Engineering and he wall have to pass 

procedure examination etc. asctntendeft by the Respondents in the their 
pugned letter dated 10.06.2004. The respondents. cannot impose such 

riders which are not required tinder the ACP Scheme and this aspect has 
beelt dealt in thread bare in earlier cases successiv civ and as such denial of 
2nd unadaon 'to the applicant on rounds sted above ar ari&arv. 

Unf fr; nfidc and contrary to the provisions oIthe 5chenc. 

4.17 That the ACJ Scheme is a welfare Scheme launched by the Govt. o1 India 
and the Respondet by their own stretch of imagi.uatión cannOt impose 

such Hdr are not warrafltej/mijoped in the Scheme and such 
O  of their acts are not only contrary to the povisjons of the Scheme but 

frustrates the very spirit of the noble welfare scheme professd by the 

Government. The Hon'bie Supreme Couxt also in the case of State. of 
Tripura and others Vs. K.K. Roy, reported in 2004 (9) SCC 65, wherein it 

ft 

I 

'I' 
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1 -TI 	f1•1 	( 	- 	 1 	• 	f1 	 1'l was neiU oy tue non ole upreme -ourt mat a 'cneme mce is necessary in 

aweIfaxestati. 

4;1 That by framing' the AC? Scheme, the Government has introduced a 

statutory provision of ftha.ndal upgradation for the' employees who are 

stagnated due to non availabilit of regular promotion and as such it has 

become a condition of service. But the respondents by their simple 

executive order have superseded the dictates of a statute, which is ,not 

permissible under law. The re.pondents vid.e their impugned letter dated 

10.06.04 (Aiwej-wxe-J1'.X3 have not only superseded the dictates of a statute 

h'ut have even sealed to entertain further correspondence on this subject. 

As such it is arbitrary, unjust, unfair-, matafide, illegal and contrary- to law. 

&19- - That all the departments including the office of the C &. AG of mdi. have 

- been granting financial 'upgradaUons to titeix employees on coinpie Lion of 

qualit'ing years of service in accordance with the ACY Scheme without 
- - 	any special rider whatsoever.  

4.20 That 7hile all other Central Govt. flenartments have imniemented the.. 
• 	. 	- 	- 	ALP Scheme in case . of their en3plovees without asking for any 

Deiartmentai E 	nation/Skil Test, it is only in the respondent 

de1,a -rhnent ftia t an addihonal requirenieiit of diploma and test have been- 

- imposed in utter violation of the provIsions of the scheme. It is relevant to 

- mention here that in the Office of the Accountant General (A&E, 

Meghalay-a 6 enipoyees have been gTanted second fhiancial upgradation 

under ALP Scheme w.e.f. the date of their completion of 24 year-s regular 

service without kuiy Departmental Exanlination/Test vide order No. 297 

dated 14M32001. - 

- 	(Copy of the order dated'1403. 2001 is 'annexed hereto as- 

Annexure..X1ll). 	 - 

,41 
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4.21 That it is sttted that due to non-fixttion of pity scale 4S provided under the 
ACP Schene dated'09.08.1999 and.a].so due to :non-fixalion of ay in the 

• hi-;her revised scale of pay as per existingThierarchv, the applicant is 

mturring huge fncrncial ios cich and every mornh mdsuch tus of 

action recurring in :aature and arises each and every month till the benefit 

of ACT Scheme is grantM to the applicant by re-fixing his pay in the 

•1pprupr4te higher scale, 

4.22. That it is stated that question of passing any deparfmenth.I examination 

dqes not at all arie for grant of benthit to the Govt. employees in terms of 
office memorandum dated 09.08.1999 issued by Govt. of India, the 

condition laid down in serial No. 6 of ANNEXURE-I for grant of benefit 

under the AC]? Scheme in fact relates to Group 'D' employee, where so fax 

it is relati to passing of the Departmenfal 'exarninafloi arid also required 

to attain 'Benchmark as well as fitness for granting the benefit'of ACP. it is 
quite clear from condition No. I of ANNEXURE-I that it is mere 

' placement in the highei pay scale on completion of resIdency period of 

12/24 years of regular service, condition No 15 also make ahundant]y 

clear that imniedia teiv on completion of 24 years of regular service the 

civiiian. central Govt. employees should be giránted 2nd fit ancial 

upgradatin. It is turther stated specifically in con,lition No. 13 that the 

benefit of AC]? Scheme shoiild be pfóvided in lieu of time bound 

• 	' 	-• ' promotion scheme Or imslhi promotion.scherne and fttrther made it dear 

that the ACP Scheme cannot run sinrultaneously with the time bound 

/ prothotioii scheme or in-situ promotiou scheme. It should be further 

evident from fbllowing decisions of learned CAT that departmenthi 

•• 	eXaWImatIGn is not necessary.  

	

- - 	 ATJ 2003(2) 532' CAT Hyderabad Bench, C. Madhava ,Rao 
- 	 %lnd. etc. Versus Union of India and Ors. 

- 	

• 	 : 	 ' 	

- 
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In the view of the above discussion the learned. Tribunal held that 

there is' no requirement of passing any departmental examination and the 

normal- proiliotion has been elaborately ciarffied in paragraph (vii) of 

C.G.DS letter dated 01,09.1999, which is quoted below: - 

"(vii.) Fiilfillnicn.t of normal vromotion norms for 

',romotions from one grade to the other, as er. extant orders 

i.e. analysis for last 3 yeats in respect of Group 'C' & 'D' 

employees and. ACRS for last five years- in respect of .Gp 'B' 

employees, their integrity, seniority cmii fitnss in case of - 

Gp 'D' employees disciphnary'penalIv proceedings as per 

the provisions of CCS (CCA) Rules 1965 etc. to assess their 

fitness or otherwise, as observed by a DPC, shall 'be ensured 

for grant of financial up-gradation under the ACP Scherne" 

In view of the above definition regarding fulfillment of nOimal 

promotion norms it is quite dear that the DPC screening.committee shall. 

co-nsider A,CRs of the Govt. .mpioyees for last 3 years in respect of Group 

'C' and 'D' employees and the ACRs for last 5 years in respect of Grcrup 
- I 	 - 

employees, their integrity, seniority aim fitness, provIded, there is - no 

disciplinary proceeding i pending against the central Govt ernplo'yee, n ; 

fact these are the normal promotion norms required to he satisfied for 

grant of benefit of ACP Scheme. Therefore jassing of any departmental 

examination has not been prescribed by the D.O.PT. .Assuch, requirement - - 

'of passing of departmental examination canot be insisted upon by: the 

departmental. authorities where the"same is not prescribed by the D.O.P.T. 

42 That the applicant most respectfully begs to state that- in a series of cases 

the Apex Court has elaborately dealt in the matter. In State of Tripura :artcl. 

- Ors -Vs K.K. Roy, reprted in (2004) 9 5CC: 65, the Hon'ble Supreme 

Court. held that 'Promotion is a 'cndiion of seriric" and directed the 

espondtnLs therein to psy the applicant two promotions in The next. 

4- 
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higher scale on cumlAttivil of 12 years and 24 years inZwxvice, in t'rtn of 

ACP Scheme, 

	

Smnlarh in Raghunaui Piasad ingfl _\i 	Secretary, l-ome 
• 	(Police) Dpcartmert, Govt. of Bilmr and Others, reported in 1988 SCC 

1 CL Li 	T_T 	'1.1 , 	 t. 	 . 
J 1V UI. .JJ. y U1L .1. lUll L)IL ,J .l LYtLfl1L \..0 UI 1. 0 USLI V CU 	iu.tiOW,. - 	- 

LI 	 I 	 - 

Reasonable promotional opportunities should 

be available in every wing of Puliic Service..  ............. .in 

absence of promotional prospects, the service is bound to 

degencratc and stagnaton kills the desire to serve properly.- 

We would, therefore, direct. the state Of Bihar to provide at 

least two promotional opportunities to the officers of the 

State Police in the wirdess organization tTithin six nonths 

from today by appropriate amendrnentsof rüle&.............. 

Again in Dr. Ms. 0. 1 Hustin -Vs- Unioi' of India, reperted, In 

19P) upp -( C t 	the Apex (...otrt has hId. s ncIer - 

	

'7. 	This Court, has on more than one occasion, pointed 

out that provision for promotion increases efficiency of the 

Pubik Service while stagnation redu.es effiden.c and 

makes the service ineifective. Promotion is thus a normal 

inddence of service.............. 

(Copy of the thne judgments aforesaid are ann exed hereto 

as Annexures-XIV, X\T, XVI respectively). 

• 4.24 That the applicant most respectfufly begs t state that the respondents in 

• 	para 5 of their impu.gned letter dated 28.92005 (Artnexure-Xl hereto) has 

referred to clarification Nc 53 of D.O.P.&T: O.M. No. 35034/1/97/Estt(i)) 

VoUV dated 18.7.07 whih relats to condition No. 6 of the Afl Scheme: 
C 	a1... 	 _:_ 	-.:•L 	._.a._.1 	• 	_._'.i LUt t0iLV.to,tL Ot i.1!X 	p ILL UL 	 OILJ.V 	)IXU. UpOIL LIL' 	U1U. 

N. t.Q° 
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cLnficatno Nv, 50 in respect of condition No. 6 of the AC? Sdeine'bih - 

 

 - 

- 

restdtd into- irial 3Ljfle-hen[iiof 2ic -f.naicia1 upgradntion tma€i the 

Scheme to the applicant. 

it is relevant to mention here that both the flO.P& T. and the 

respondent d.epathnent have misconstrued/misinterpreted the provis:ons 

of the AC? scheme and the D.o.P.& T. clarification I'1o53 is iiot in 

conformity with the objective and spirit of the AC? Scheme. The 'riders of 
'ftiLfihJnert of promotional norms vis-t-vis clearing the departmental 

procedure e mination' etc. as pleaded IM7 the respondents in the instant 

case are not susLainble in the eve of law in as much as that such norms 

-  are applicable in case of vacancy - based regular promotions only and not 

in case of Promojion under the A(?:P  Scheme. Promotion unçer the ACP 

Siheine is distinguished from the vacancy - based regular 'promotion in 

the sense that the promotion under the AC!' Scheme is only it tinancial 

• 	- upgradation to the higher scale which does not grant any higher post to 
- 	

the concerned en.wloyee nor involves any dtaiige' of duties and. 

responsIbilities as happens in vacancy - based regular promotions and as 

sucr tte repuremrts of rgiu'ir promotional norms or deparini'nta1 

•  exatn natton is unwarranted and irrelevant in case. of ACP Scheme.. The 

AC? Scheme has no where mentioned about any exaniin..Lion or extra 

qualification as a requiremen.. for granting finandsi pgradation up.der 

the Scheme, but the Scheme hits been launched as a welfare. Scheme for 

granting financial irpgrad.ation to the stagnating employees only as an 
alternative to the vacancy- - based regular promotions. But unforthnatey 

the D0P& T. and the respondent department have drawn an inational 

equation between the two types of promotion aforesaid. It is further to be 

me:ntioned that the H'on'hleSupreme Court has repeatedly- held in series 

of cases (stme of which are referred, to in the preceeding pars 

hereina hove) that at least two promotlonai opportunities be provided, to 

each employee and declared that prromotion is a condition of service.' It is 

hi this spirit thit the. A(P Scheme has been launched by the GovL of 
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hidi. But the subsequent 'imposition of uch riders. 'its deptrtnienth} 

€amination and norms etc. as bas been contended in tiie instant case, by 

the respondents by the respondnfs, is an utter violation of the principles 

laid down by the Apec Court and tot]]y frustrates the very spirit of the 

ACP Scheme and such illegal riders do not have any nexus to th objective 

of the AC? Scheme, according to' which, the only requirements are 

completion of 12 years nd 24 yeaTs service. As such the.  O.M. 

• 	dated 18.7.2002 containing clarification No. 53 and the impu ed letter 

dated.2&9.2C05 (Annexure-.Xi) clause ro. 6 of the conditions of'O.M dated 

09.08.1994 are liable to be quashed and set, aside.  

4.25, That the applicant most humbly begs to submit . that due to non-

consideration for grant of second financial up racatipn under the 'AC? 

Shm th .ppht ant hs bn .iifinng hivv fmamial losse Finding 

no other alternative, the applicant is approaching this Hon'ble Tribunal 

for protection: of his rights and interests and it is a fit case for the Hon'ble 

lribitna-1 to interfere with . and protect. the rights and interest, of the 
applicait, directing the respondents to grant second financial upgrada hon 

to-the applicant under the AP'Schèrne w.e.f. 09.0899. . 	. 

4.26 That this applicttivn is made bonifide and for the cause of justice. 

15. 	 -- .-L. for  .,.l 	f 	 1 	—- zOv 1SOflS.  

• 	 1 	' 	 I 	 'i 	fl 	 I 
.i 	i"or 'that. the ovt. or india ftumec& rules 'uncer the Cr Scheme or grant 

of two, financial upgradations in their full tenure of service on completion 
\ 	 . 

f 12 years and 24 years of regular service to the Central Covernmenj 

civilian cmt'lovecs who do not cct any nromotion throu0-h their noriIal -  

avenues dueto stagnation.  

52 	For that, the applicant h completed his 24 years of regular -service way 

back in 1992 aid as such he is erththd to get the benefit of 2nd  financial 

upgradation under the AC? Scheme at least w.e.f. 09.08.99 i.e. the dare on 

which the AC? Scheme came into iorce. 
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5.3 For that, all the departments including the office of the C & AG of Jn1ia 

have been granting financial u.pgradation to their employees' w.e.f the 

date of completions of 12.and 24years of regular service imterms of AC? 

Scheme without any departmental examination or. any such rider 
whatsoever. 	 .. 	 . 

5.4 	For that, the respondents have inipose4 the requirement of 5/15 years of 

service by the i4pplicnt before 09.08.1999 itfter he ws promoted in 1995. 

which is not required under or relevant to the .ACP Scheme. 

5.5 For that, requiiement of Diploma, in Civil Engineering and papsing of 

procedure exaniiiialion imposed by the Respondents department it-i 

contray to the irovisions and spirit of the ACP Scheme of DOPT and as 

such is superfluous, illegal, aibmarv, maiafide unjust unfan and 

contrary to the prOvisions of the scheme. . 

5.6 . For that, requirement of passing the Departmental procedure examination 

only in the case of Civilian Junior ,Engineers hits Artidé 14 of the 
constitution. 	. . 	 . 

5 7 For that thc rcsponacnts bv imçosing un arranwd r1dcis s&tcd abo.e by  

stretch of their own inagination have superseded the dictates of a statute 

je. the ACP Scheme and thus have soih to frustrate the welfare scheme 
professe4 by the Government.  

5.8 	For- that the respondents - by their rroneos interpretations and 

constructions have denied the benefit of financial upgradtion to the 

apphcant. prpviaed under their aepartmentai scheme dated 2.04.96 

earlier and are now seeking again to deprive the applicant of the sanie 

benefit provided under the AC? Scheme clited 09.08.99, which is 

maiáfide, unfair and bad in Ia 



5..9 	For that the dause/ondition 6 of the A.C.P scheme is contri.ry to the 

basic obiect of the A.C.P scheme as such the said condition and. 

dassification no. 53 being contains to the scheme are liable to be set aide 

and cjuasled. . 

5.10 Fir that the provisions made under the AC? Scheme are CGrLditiOflS of 

servIce framed by the nile niakiñg authority which cainot be altered or 

superseded by an e.xect.thve order of any individual department, 

5.11 For that the. respoiidents, by way of' imposing the riders of passing 

departmentálexaniination have not only  violated the ,ruks laidwn do by 

the Apex Court and the directions of this Hon'hie Tribunal in this context, 

but have also freàtl the promotion und'er the AC? Scheme and the 

vacancy -•'based regular promotion alike which frustrates the 'ver..pnpose 

of the ACP Scheme and as such isillegai, unfair and &tbitrary... 

.512 For that the applicant submitted representations praying for grant of 2nd 

• 	financial npgradation to -him in terms of AC? SchEme bit not coiisidered., 

5.13 For tluit the clue to non-consideration of gr'arit of 2 financial upgradntion, 

• . the applicant has been incurring heavy financial losses. 	• 	.. 

Details ofreniediesexhautei  

Thit the ap1icant stites that he has exhausted all the rernethes available. 

to him and there is no other alternative and efficacious remedy than to file' 

this appiicaon. . • 

1. 	Matters not pvouslv fiied or pending with any other ourt. 

The aplicani further declares that save and except the filing of 0. A. No. 

241/2004 before this Mon'ble TribunaL he had not previously filed any 

application, Writ Petition or Suit heforc any Court or any other aulhoriLy 

or any other Bench of the Tribunal regarding the subject. 'matter of this 

- .-••• -•-•- 	.- 	• 	 • -••.-..-'.----S- 	 - ._ 	 -=• 	 .5- 	 •* 	_U__ 	t' 
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application nor any sudi application, Writ Petition or Suit is pending 

before any of them. 

	

,: 	 Relief(s) sought for 

ijitder the facLs and drcurnsiances stated above, the applicant hwnbiy 

prays that Your Lordships be pleased to admit this application, call for the 

records of the case and issue notice to the respondents to show caUse as to 

why the relief(s) SOU.ShL for in Uis applica lion shall not be canted and on 

perusal of the records and after hearing the parties on the cause or causes 

that may he shown, be pleased to gnt the following relief(s): - 

	

&i 	That the. Hon'ble Trihonal he pease.d to de.ciare that th condition No. 6 of 
Li 	A ('Ti C' 1.._.. i 1 • 	. 	i I 	) L 	1. 	f iL - T' .f T' 

? T. G.M.Le t.r oitehte ütc .Iui1KauorL P40. .J Ut1O 01 ut J.s.i.r. 	I. v.'ivl 

- 	 No. 35034/1 11 97/Estt (D) Vol. IV dated 18.07.07 isvo1d-ab4niUo. 

	

8.2 	That the Hon'bie Tribunal be pleased Lo set aside and quash the inipugned, 

order No. 90237 9213/E1C (Legal-C) dated 28.9.2005. 

	

8.3 	That the Hoii'bie Tribunal be piease4 to direct the respondents to grant. 21- 1  

financial upgrad.ation to the applicant w.e.i. 09.08.1999 in terms of ACP 

Scheme without insisting for passing of any departmental examination, 

with all conseqitential service benefits including arrear pay etc, by refbdng 

the pay in the scale of Es, .5.500-9000/-. 

• Costs of the application. 

	

.5 	Any other relief(s) to which the applicant is enfitied as the Hon'hie 

Thbimai may deem fit and proper. 

9. Interim order pmyed for. 

During pnde.ncy, of this appHcation, the applicant prays for the following 
relief: - 

	

9.1 	That the l-ion'ble Tribunal be pleased to direct the respondents that the 

pendcncy of this application shall not be a bar for the respondents for 



• 	 - 	 \ 	a 
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• - 	 t(msideration of the case of the applluaitt for providing reJiti ati preyed 

for. - 

• 	 • 	 . 

Thi'. apphCatiOI is filed through Advocates. 

Particdai ofihe LPO. 	• 

1) 	P.O. No. 
• 	ii) Date of Issue  

lii)Issucdfrom • 	. 	: 
j1) Payable at 	 . 

List of endosures. 	 • 	. • 
As given in the index. 



• 	 . 

hi 

• VFR1FCA]TON 

I. oMi Mohan Lal GoswamL S/o Late Birnal Behari. Goswami, aged 

aboiit3 years, working as,  J1LnIOE Engineer (Civil), MES No,. 229556. in the 

office of the Chief Engineer, ShiHong Zone, M}7S; Spread Eagles FaUs, 

Shiiiong 793001, do hereby verify that the statements rnde in Paragraph' 

I to 4 and 6 to 12 are (Tue to my knowledge and thoGe made in Paragraph 

are true to my legal advice and I have not suppressed any material fact. 

A 

And I sign this verification on this the 	day of2006. 	. 

•0 	

0 	
0 

S 	

•• : 	 - 	

0 
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I 	/V()5T IMA4EDIATE• 

No.3034/1/97-1s1t(D) 
overinncr)( of in(Iia 	 - 

iIs1ry .1 F tniicl, l'u tie (Jricvance.s and l'cnsi,,is 
;iiuJli;iiiiiii) 

North I flock, ,pw Hell ii I 19W.1  
August 9, 1999 

Siiojecl:- mt - A55[JRIEI) CAPEEk PROESSION SCHEME FOR 

-n -11 H  CEN1AL GOVERNMENT CI\'ILIAN EMPLOYEES. 

'the Fifth Central Pay Cininlssjon in its Report has made certain recommendations 
relating to the As;urcd Career Pi'ogrcision (ACP) SCIICIIJe for the Central Goverruncut civilian 
employees in all Ministiies/I)epartrnexits. The ACP Scheme needs to be viewed as a '5fe1y Net' 
to deal with the problem of genuine stagnation and hardship faced by the employees due to lack 
of adequate proniodoiial avenues. Accordingly, alter careful consideration it has been decided 
by the Governjncnt to ifflrbduce the ACP Scheme recommended -by the Fifth Central Pay 
Commission with tertain m /icaog as indicated hereunder:- 

 
2.1 	In respect of Gioup ,'A Central Services (Te.chuical/Noii-Technicsl), no financial 
upgradation under the Scheme is being proposed for the reason that promotion in their case must 
be earned. I'lencc, it has been decided that there shall he no benefits under the AC? Scheme for 
Group 'A' Central service.s çtecbnical/Non-Tcclinical).. Cadre. Controlling Authorities in their' 
case would, however, contintie to improve flic promotion prospects in organisatiorislcadics on 
functional grounds by way of organisaUonnl sthdy, cadre review, etc.. as per prescribed norms. 

GROUP 'B', 'C' AND D' ERYICEWI'OSTS AND ISOLATED 
iOSTS '1A JçATEGpjUJ 

3.1 	While in respect of these categories also promotion sha!1 continue to he duly earned, it is 
proposed to adopt the ACP Scheme in a modified form to mitigate hardship in cases of acute 
stagnation either in a cadre or in an isolated post. Keeping lit view all relevant factors, it has, 
therefore, been d(;cided to grant flyg_1J ICaJ_t(PJJ4qkqj Las recommended by the Fifth 
Central Pay Co:nniissiou and also in aordancc with the Agreed Seulernent dated September 11, 
1997 .(in relation to Group 'C' and 'I)' employees) entered into with the Staff Side of the 
National Council (JCM)] under the AC? Schwe to Group 'B', 'C' and 'I)' cnrployc; on 
completion of 12jears and 24 yqr. (suhject to condition no.4 in A.nncxure.l) of regular service 
respectively. Isolated posts in Group 'A', 'B', 'C' and 'Ii)' categorcs which have no 
promotional aveiii.ics slial I also qualify for si,iiilar hetic.fi: on the pattern mdica(cd above. 
Certain Calegorics of crnpkyccs such as casual ctiiploy('.e (including these. with tcnnl)wary 
stuu;), ad-lice aii cnIn'act 	iploye(s shall not qnitli1y for [cn''fits under (lie a(oic.said Scheme. 
Giant of iiriunicin mngradalioiis wiiter the ACt' Scheme cjmll, however, lie uhject 	to lie 

c9nFIi_cL!1s. r,e.ntvincd in At_ticimr.L 

AV 
I 



- 	 ----. 4>  
• Regular Scrlc& for the purpose of the AC? Scheme shall be intcrlMctc(] to mean tire 

1clirbrtity service counted for ie.gulwr promotion in terms of relevant RccruilincutjScrvicc. Rules. 

4. 	i nrtroduction of the A(.i' Schcnnc 5110111d, however, in no casc llffcct the irormol (rcgular) 

pwnwliunat avenues avuilable on (he basis of vacancies. Attctnp(s nccdcd to iifl)rOVe pioinolrou 
PTOPCCtS in organisutious/cadre.s on functional grounds by way of orgaiinsatiotial tu(Iy, cadrc 
reviews. etc as per prescribed tioturs should not be given up on the ground that the ACt' Scheme 
has bccn introduced. 

/ 5. 	\'acrnicy t'aScd ccgrLlar promotions, as distinct from financial upgrada.tion under tire ACP 
Scheme, shall continue to be granted after due scrccniug by a regular Dcpartrnelnlal Promotion 

I Committee as per relevant rules/guidelines. 	 . 

6. 

6.] 	A departmental Scre.uligii1ce shall he constituted for thepurposc of processing 
the eases for grant of bencfit under the AC? Scheme. 

6.2 	The ç 	jjpjj. of the Screening Conunittee shall be the same as. that of the D?C 
prescribed under the relevant Recruitment/Service Rules for regular prornttion to Ille .  higher 

garde to which financial upgradation is to Inc granted. however, in cases where DPC as per 
.Uic prescribed rules is headed by thc.ChairumniMcmber of the UPSC, the Scrcciing Committee 
under the ACE' Scheme shall, inst.ad, be headed by the Secretary or an officer of equivalent rank 

of (he concerned Ministry/Crc paitrnent. In respect of isolated posts, the composition of the 
Scrccning Coninrittec (with modification as noted above, If required) shalt be the saute as that of 
the DPC for promotion to analogous grade in that MinistryfDcpai(mcflt. . 

6.3 	In order to prcvcnt operation of the AC? Scheme front resulting Jn(o undue strain on the 
admknietrative machinery, the Scicening Comm ittcc shall follow a ti -chedth and. meet twice 
in a financial year - preferably in the Lhst wceic of Januaty and .JuIy for yac processing of 
the cases. Accordingly, cases rrnrturhig during the first-half (ApriL-Septcmbt) of a particular 
financial year for garit of benefits under the AC? Scheme shall be taken up for consideration by 
tire Screening Committee meeting in the first week.of Jatruary ,  of the preyiC'usThranciai year. 
Similarly, the Screening Cortunittec meeting in the first week of July of any financial year shall 
process the cases that would be maturing'during the second-batE (October-March) of the same 
financial year. For excnple, the ScreenIng Committee meeting in the first week of January, 
1999 worild process the cases that would attain maturity during the period AprIl 1, 1999 (ci 

Septinber 30, 1999 and the Screening Committee meeting in the first weck of July, 1999 .would 
process the cases that would mature, during the period October 1, 1999 to March 31, 2000. 

6.4 	To utake the Scheme operational, the Cadre Controlling Authorities siall constitute the 
first Screening Committee of the curient financial year within a month frodl.(hc (late of issue 
of these instructions to consider the cases that have already matured or would he maturing upte 

March 31, 2000 for grant of benefits under tire ACE' Scheme. The next Screening Committee 
shalt he cOnstituted as per the ti,rie-schc dole sugcsled above. 

3/- 
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PAUL 
7. 	

are ;tdvictJ to explore, the poSsihilify of cffcclitig savings so us iq  Wi uhirItsC Ili addtj01j I1UflrIcj;i Conht ituint that iIIlf()(JUCljOlt of the ACP ScJc0 may C1' 	l. 

'ui 	ACI' Sclic:z1c shall bccoitie oprationtt1 frwn the date of is 	of this Office 

in so far as persons SCUVj1I in the •indjn  Audit and Accounts Dc1)artfl]cn(s are COflcCfflCcJ 11sc ordcj iSSue. after CQj1SOltjOtj with the Conipto1i 	and Auditor General of India. 

The Fifth Centta Pay C011111 his 5 f (' , 1 in paragraph 52.15 of its Report has i1so separately recommended a "Dynamic Assured Career Progression Meclmanjsni" for differçnt streams of doc(o 	
it has been decided that the said rccontmenda(joji may be considered separately by the 

administrative Minitiy concerned in consultation with the Department of Personnel and Training and the Depajtmemit of Expeitdit0. 

Any intcrpretatjon/cL1rifjc,1t 011  of doubt as to the Scope and meaning of tleprovisior,s of the AC}' Scheme shall be given by the Department of Personnel and Training (EstablishIrnen(..D) 

All Minisic /Departnien; may give wide cirula[jon to these Instruct lorts for guidance 
of all concerned and also take hnmcdiate steps to .i'mplemeni [lie Sclienie keeping in View the 
ground situation obtaining in sei.ces/tJrc ,  posts within their administrative jurisdic(jón 

Hiiidj.version would follow. 	

"•;:' 	
. 

t-. 	
(KK  

To brector(E5t6bg(shment) ' 

 

	

1. 	All Ministris/iepatti.nentj; of th Government of India 

	

2. 	President's Secreta'rja(/Vjct. Presidt'é Sccietarja,prjj Mjnjste;r's OIflc:e/ 
Supreme Court/Rajya Sabla Secretariat/j..k Sablia SecretarjaVCabjnôt Scretarjat/ 
UPS C/C Vc/C&AG/CinEra I Adrninistra(ive:.TrjbUflaj(prjncjI 8ench), New Delhi 3. , All attachcd/su ,ordjiinte offices of the.Ministry of Personnel, Public 
Grievances and Pensions 	- 	 .. 

4. - Séci-etary, National Coxnrri iss Ion for, Minorities 5. . Secretary, National Comji&jssjon for Scheduled Castes/Scheduled Tribes 6. 	
teary, Staff Side, National Council JCM), 13-C, Ferozcshah Road, New Dclh '/. 	il Staff Side Members of the National Council (SCM)' 

8. 	Establishment (D) Section - 

tol 
A 



VJQLI1L&CP5CHjj 	 A 

The ACI' Scheme eiivisagc; merely placement in the higher pay-cale/gi'ant nI finiitat 
benefits (through financial I1J)grad3tlon) only to tile Goveinitictit servant conccizcd on pcxsonat 
basiS and shut 1, (Iicrc foic, uehhc r ainon iii to fuiictional/egiiiar promotion ILOF w 0 U hi !C((U ire 
creation of new posts for (he P i'pose; 

The highest pay-scale opto which (lie financial upgradation under the Sdicme shalt t)C 
available will be Rs. 14,30(J-18,30(J. Beyond this level, there shalt be no financial upgrauioti 
and higher po.sts shall be filled strictly on vacancy based promotions; 

The financial benefits under (tic ACP Scheme shall be granted from the date of 
completion of the eligibility period prescribed undcr the ACP Scheme or from the date oi 
issue of these instructions whichever is later; 

lime first' financial upgradahon wider time AC? Scheme shall be allowed after 12 years 
of regular service and the sc(x)nd upgradation after 12 years of regular service from the date of 
the first financial tmpgradation..subje:ct to fulfilLment of prescribed conditions. In other words, if 
the first upgradation gets postponed on account of the employee not found fit or clue to 
deiam'tniental proceedings, etc this would have consequential effect on the second upgradatioo 
which would also get deferred accordingly; 

. 1 	Two financial upgradations under the ACP Scheme in the cntiie Government rervice 
career of an employee shall be conntcd against rcgular promotions (including in-situ promotion 
and fast-track promotiofi availed tti.ougli limited departmental competitive examInation) availed 
from the grade in which an employee was appointedas a direct recruit. This shalt mean that'twQ 
financial U[)gradations under the AC? Scheme shalt be available only :iiemilarproinotions 

urin  (12 and 24 years have, been availed Iby an employee. 'If all  
employee has already got, one regu it prornoti shall  the, second 
upgradnttoia only on completion of 24 years of regular service under the AC? Scheme In case 
two prior promotions on megulam basis have already 'been received by an employee.; no benefit 
under the AC? Scherni shall accrue to him;  

5,2 	Residency periods (regular service) for grant of benefits tinder the AC? Scheme shall be 
couitted [rota the grade in which an employee was appointed as a dIrect recruit; 

6. 	Fulfillment of noimnal promotion nouns (bench-mark, departmental examination, 
seniority-cum-fjlness in the case of Group 'D'. employees, etc.) for grant of financial 
upgradatioii,' performunce of such duties as are entrusted to the emptoyecs together with 
r1zLcj ,ft(Jcj11tjoa.;, flutanciat upgradations as personal to the Incumbent for time stated 
purposes and restriction of the ACP Scheme for financial and certain other benefits (House 
Building Advance, aliotnierit of Government accommodation, advances, ete) only wthout 
conferring any privileges related to higher status (e.g. invitation to ceremonial functions, 
deputation o higher posts, ete:) shalt be ensured for grant of benefits under (lie ACP Scheme; 

5/- 



! 	Financial upradation undei the Scheme shall be given to the nc;t hilcrgI1cL 

(0 jr(h 	vtthi tIn fexistiiig 1w iar hy in a crdtc/cntcgorY of pos(S without creating new 
1)051q 

for fh 	lThwever, in case o Isolated posts, lithe bscnccofd!h 1dmlu11c8J  

grades, financial upgradation sháU be given by the MiniStEiCSfDCParttS concerned in the 
limuedintcly next ldher (8(huitIIuk9AWIL9fl j)ay-sCfllCS fiS ji1diCtC(l lit Jt1VL:Jl Winch is in 

kceping with I'ait-A of the Fli st Scheduic annexed to the No(ificahlOiI dtcd Scpcmber 30, 1997 

of the  Ministry of Finance (i)epaiuncnt of Epcu(liluic). For instance, incumbents of isolated 
posts in the pay-scale S-4, as indicated in Aniii1I, will be eligible for the proposed two 
financial upgradations only to the pay-scaleS S-S and S-6. Financial upgrndatiofl on a dynamic 
basis (i.e. without having to create posts in the relevant scales of pay) has been 
recommended by the Fifth Ceniral Pay Commission only for the IncumbentS of isolated 

posts 

which luive no avenues ci promotion at all. Since financial upgiadaticfls undci the Scheme 

shall be personal to (he jncu t:nbejt of the Isolated post, the some shall befilkd at its omiginal 
level, (pay-scate) when vacated. Posts which arc part of a weLl-defined cadre shall,not qualify for 
the ACP Schetne on lvuaIrLiC' l)asis. The ACP 
conforming 10 the existmg hieraichical structure only; 

- 8. 	The financial upgradation unde! the ACP Scheme shalL be purely personal to. the 
employee and shall have no relevance to his seniority position. As such, thcw shall be no 
additional financial upgxadatkm fo.r the senior employee on the ground that the junior employee 

• in the grade has got higher pay-scale under the ACP Scheme; 

9. 	On upgtadation under the ACP Scheme, pay of an ctnploycc'shalt be fixed under the 

provisionS of FR 22(1) a(1) subject to a minimum financial benefit of Rs.IOCJ/- as per the 
Departmcnt of 	

21.Y' d$c&July.....199 

The fintuiciat benefit allowed under the ACP Scheme shalt be final and no pay-fixation benefit 

shall accrue at the time of regular promotion i.e. posting, against a functional post in the higher 

grade, 

10 	Grant higher pay-scale 	
cheme shall be conditional to the 

of 	under the ACP S 	 fact tha' dli 

employee, while accepting the said bneft, shall be 	_tJif_._t_th 

for,regu1aX promotion in OCCUUCRCC of .v'acanáy susequePttY.. :j case he refuses 

to accept the higher post on regular 'proflQtiOfl subsequentlY1 he shrill tie subject to nonnal 

debarment for regular promotion as prescdIcd in :Thc general instiUCtiOUS in this regard. 
iowever, as and when Lie accepts regular promotion thereafter, be shall become eligible or the 

secod upgradatkin under the ACP Scheme only after ho completes 
the required ei1j 1bihitY 

• service/period under the ACI' Scheme in that higher grade subject to the condition that the 

• petiod for which he was debarred for regular promotion shall not  count for the purpose. For 

cxainp1e,'f a person has got one financial upgradaliofl after_mi 11J'18 of regular ser%'ice 

and after 2 years therefrom if he 
infuse-s regular promotion and is consequently debarred for one 

gher grade on year and subsequentlY he is promoted to th h 	 h 
i regular basis after completion of 

15 years (12+2+1) of regular service, he shall be eligible for consideration for te second 

upgradatiofl under the ACP Scheme only after rendering ten more years in addition to tw;; years 

of service already tendejed 1y him aFer the first financial upgradatioll (2+10) in that higlici 

grade i.e. after 25 years (12+2+1+10) of.t'egiJlar service because the debamietit period of cac 

• 

	

	year cünot be taken into account towajd!; the required 12 years of regular service in that 
higher 

grade; 
6!- 



	

1 1. 	In the matter of (lICi) lina1y/perinJ1y proceedings, grant of benefits under the \U- 
Scileme shaU be sUhjcct to ides go'enhiIg nonnal proinotioi,. Such cases shall, therefore, he\ 
regulated undcr the prOviSions of fC:lCvaffl CCS(CGA) Iulcs, 1965 and inStructions t!iereundei: 

	

12. 	The pioposcd ACP Scheme COHtcahI)ialcS merely 	1iRJ1! Q.P 	r.viitl ktc in tire higher 
hay-scale/grant of financial benclhs only and shall not amount to actual/functional 

promotion of the employees conorncd. Since orders regarding reservation in pomolion are 
applicabic only in the case of legu[lir promotion, rescrvalioir ordcr'roster strati not apply to the 
ACP Scheme which shil extod its benefits uniformly to all eligibLe SC/Si' employees also. 
However, at the time of rcgular/fujjc(jonal (actual) promotion, the Cadre Controlling Authorities 
liaU ensure that all rescivalion orders arc: applied strictly; 

• 13. 	Bxisting tune-bound promotion schemes, including in-Situ promotion scheme, in various Mmrstries/Departnicnts may, as per (:1101CC, continue to be operational for 'the concerned 
categories of employees. However, the:c scircirics, shall not run concurrently with the ACF' 
Scheme. The Adininjstri(jv Miiuslry/l)cpartincrit -- not the craployces - shall have the 
option in tire matter to choose bewccn the two schemes, i.e. existing tinie-bound j)rornotion 
scheme or tire ACP Scheme, for various categories of employees. However, in case of switch-
over from the existing tirne-boklIi(J promotion scheme to the AC? Schcnre, all stipulations (viz. 
for promotion, redistrjbutionf posts, upgradation involving higher functional duties, eEc) made 
under the former (existing) scheme. would cease to be operative. The ACT Scheme shall have to 
be adopted in its totality; 

in case of.an  employee declared surplus in his/her organisation and in case of trarsfers 
including unilateral transfer on request, the regular Scrvicc rendered by him/her in the previous 
organisation shall be counted along with iris/her regular service in his/her new cirgatlisation for 
the purpose of giving financial upgiadation Under the Scheme; and 

Subject to Condithiti No. 4 above, in cases where the employees have already 'coinp!eted 
24 years of regular serviec, with or without a promotion, the second fmancial upgradatron under 
the scheme shall be granted directly. Further, in order to rationalise unequal level of stagn4ition, 
benefltof surplus regular service (not taken into account for the first upgradation underthe1 . 
scheme) shall b given at the subsequeittsthge (second) of financial upgradatlon under the 
ACP Scheme as a one time, measure. In other words, in re.pecf of employees who have already 
rendered more than 12 years but less than 24 years of regular service, while the first fInancial 
upgradalion shall be granted immediately; the 'ryius regular service beyond the first 12 ) ars 
shall also be counted towarth the next 12. years of regular service rqiired for grant of the second 
financial upgradation and, conscqueriUy, they shall be considered for the second financial 

abonaIsoasan(l when they complete 24 years of icgular service' without waiting for 
compIetioi of 12 more years of regulrir service after the first financial :upgradation already granted under (he Scheme. 

• 	 • 	 • 	 • 

(KK fH4) 
Dinctci'(Etab/Ish,nen f). 
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5.No. 
1 

P.evised 	w-scules (P..$). 
5r 

---- ---I -MU;---- 

3. S-3 2650-65-330070-4000 

2750-70-3800-70 - 

 S-S 3050-75-3950-80-4590 

 S.6 3200-854900 

. S-7 4000-100-6009 

8, .S.8 45-125-7.000 

 

 S-10 5500175-9O00 

 - 	iY 00-20-0- W00 

 ..S-13 7450-225-11500. 

 S44 7500-250.12000 

14 8000-27I3500 

15. S-1.9 10000-32515200 

16. S-21 12000-37546S00 

11. S-23 12000-375-18000 

1u 

toy- 

/ 
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An
-  

MAIN FEATURES OF THE AS5tJREb CAREER PRRE55IQN SCHEME 

The main features of the Assur'cd Ccr'cr Progression Scheme are:-

(I) 	is fintancial  

It has no relaf ion with 'cancics. 

Nornic:il (Regular) promotion on the basis of vacancies will cotitinue 
to be granted as per reLeint rules, when vacancies in h9her 
grcide arise. 

Cadre Re'iew will not cease. 

The benefit is on personal basis. 

Two financial upgradations under the ACP Scheme shall be 
• 	 S 	 axiiiable on completion of 12 years. and 24 years o.f regulwi 

service respectively. 

• 	: 	(il) If the first upgradation gets postponed on account of :tIe 
employee not found fit due to Lepartmental procee4lng etc. hl 
would have consequential effect on the second upgradatiors. 

(viii) If,  an employee has already got one regular promotion, he hall 
qualify for the first financial upgradation on completion of 24 

/ years of regukir service under the AP' Scheme. In case Iwo prior 
promotions on regular basis have already been received by an 
employee, no financial benefit under the scheme shall, accrue to 
him. 

4i X) bepartrnent'uI Screening Committees (same as bPCs) to process 
cases. 

Screening to be held twice a year - Jan and Jul in adnce. First 
screening to be done within one month of the issue of the order 
for cases maturing upt.o 31 March 2000. 

Scheme to be operational w.e.f. 09 Aug 99. 

.5. 	

. 5 



Upgradcition to be given to the next higher grade in accordan. 
with existing hierarchy in lhc cadre, In case of isolated pst 
where therek no hierarchy, upgradation should be gin in the 

next higher scale as per,  slundurd pay scales recommended by 

Fifth CPC. 

On financial upgradation, the concerned employee will continue to 

retain old designation and per form such duties as entrusted to 

the employee. 

The AP Scheme will be restricted to financial and certain other 
benefits like House Building Adince, Allotmeni of government 

Accommodation, Adinces etc. only. This will not confer any 
privilege related to higher sthtus e.g. deputation to higher posts 

etc. 

On upgrudation under ACP Scheme, pay of an employee shall be 

fixed under the provisions of FR 22(I)(a)(1) subject to a minimum 
financial benefit of R3,100. The financial benefit allowed unde' 

the ACP 5chen'e shall be final and no fixation benefit will accrue 

at the time of reguktr promotion. 

vi) In the matter of. biciplinary Penalty proceedings, grant of 

benefits under the ACP Scheme will be subjwt to rules governing 

normul promotion 

Orders regardinq reser'itian in p1 onot,on are not cipplicabte to 

AC? Scheme. 

Existing In Situ Promotion Scheme will not run concurrently with 
the AC? Scheme. 

In cases where employees have already completed 24_yers of 

reyjr service with orwi t houtapgtiun1  second financtal 

upqrGdation under the Scheme shall be 9rant.ed directly. 
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ANN EXURE- Eli 
(Extract) 

No. FC-90237/4603/ETC (J.egal)/l 993/ 1) (Works) 
Government of India 
Ministry of Defence 

New Dellii: cIt 25th April, 1996. 
To 

The Chief of Army Staff 

Subject: 	Implementation of CAT Bangalore Bench Judgment 
In O.A No. 1337 and 1364 to 1373/94, O.A No. 1338 & 1376 to 
1382/94 and O.A No. 534/95, 1079 to 1066/95 and 1389 to 1393/95. 

Sir, 
I am directed to refer to the judgment and order of Hon'ble CAT 

Bangalore Bench dated 31.3.95 and- 15.6.95 in the - above merthoned O.A.s and to 
convey the sanction of the President to the grant of higher pay scales as that 

being paid to JEs in CPWD in the following maimer to the Superintendents 

(BR/F.M)/Surveyor Assistants Grade I and Grade TI of MRS: - 

There will be two scales of pay for Superintendent (BR/EM)/Surveyor 

Assistants Grade viz. Es. 1400-2300 and Rs. 1640-2900. The entry grade 

will he Es. 1400-2300- The Superintendents/Surveyor Assistants, on 

completion of 5 years service in the entry grade will be placed in the 

scale of Es. 1640-2900, subject to the rejection of unfit. This higher 

grade will not he treated as a promof:ional one but will he non 

functional and the benefit of FR 22 (1) (a) (i) will not be adniissible. 

While fixing the pay in the higher grade as there will be no change in 

duties and responsibilities. 

Superintendents (BR! EM)/Surveyor Assistants, who could not be 

promoted to the post of Assistant Engineers/Junior Surveyor of 

Works, in the scale of Rs. 2000-3500, due to noxi-availalility of 



vacancies in the grade of Assistant Engineers/Junior Surveyor of 

Works, will be allowed the scale of Assistant Engineers/Junior 

Surveyor of Works i.e. 	P.s. 2000-3500, on a personal basis, alter 

completion of 	15 years of 	total 	service as 	Superintendents 

(BR/EM)/Surveyor Assistants. This personal promotion will be on 

fitness basis. As and when regular vacandes in their grade of Assistant 

Engineer/JunIor Surveyor of Works arise such officers who enjoy 

personal promotion wifi be adlusted against those vacancies, subject to 

observance of normal procedure. 

In the matter of pay fixation, the Superintendents (BR/EM)/Surveyor 

Assistants who are allowed the scale of Ps. 2000-3500 on personal basis 

will get the benefit of FR 22 (I) (a) (i). 

On being granted personal promotion to the grade of Assistant 

• 	 Engineers/Junior Surveyor of Works, the Superintendents/Surveyor 

Assistants will continue to perform, the same duties/functions of 

• 	 Superintendents/Surveyor Assistants. 

The orders regarding placement in the scale of Rs 1640-2900 after 5 years 

of.service will be effective from 01.01.1986 while those relating to personal 

proniotion after 15 years of service will he effective from 01.01 .1991. 

This issues with the concurrence of Defence (Finance) vide their U.O. No, 
826/W-1/96 dt. 26.04.96. 

Yours faithfully, 

Sd/- ifiegible 

(M.V. VIJAYAN) 

DFST( OFFTCER 

Copy to: - 

1. 	CGDA, New Delhi. 



27 ? 

2 	DA, SC, Pune, CDA, NC, C/O 16 APO, CE (AF) Brngd1ore. 

3. 	Defence (Finance)/ Works. 

4, 	CÁO/A 6. 

E-in-Cs Brinch. 

Department of Expenditure US (IC) 

Shri A.K. Nayak, Fifth Central Pay Con,niission. 
ft - 

if 
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1310i1 J/c;'i Haiig/ 	/inqrs/ lu 	 I liar 2003 

Chief ngineer V ShiJ.long Zone 
hjj 1on-7 93011 

LLL LLLcy 1 'lu J (CiV 

feference your letter iO 77169/(aL I 	 dt 25 Feb o and 7719/at U 2 flO/7J/E7 aated 21 Har 03. 

It is seer from tre docujent3 cat !'U-2 23554 S11rj ii L 
COS JE(I) has tiot 	)ii1p1eted 5/15 yers service as JES,  before 

30 	However the  
ve th 	 has been t&n p j 	 with Z-i-' S i -IN Jet tar No 131841/ct Bana/ 18 1/jnars/E1D dacc-U 13,02.03. Further 

cotmunjcation wifl fo11oj o ta. 	 n receipt of decisj from the 

( 

IKLS IJas 

O-2 (Pers) 
for Chief Hncjineer 

fw 
 c, 



() •-- 	/ 	L • 	 27 MAY 2003 
Tele 1 2222-. 2527 

Pury YWnan HU)tha1aya • 	 HQ Eastern COmmand.  
bhIyanta iakha 

Engineers Brahch 
Fort 'illlaJnKo1kata 21 

	

131841/CAT NG/rO.Eflgrs/EID 	 iayo 
CE sh 11 long Zone 

NON :-IXING OF ACP 1jj RESPECT OF 
- 	 --S. 	 ••*!• -..• -- --•- 	 - 

SUI3- VERSEER P111OTED TO JECIV) 

Reference 1 ur letter No 7719/cat Bang/74/E7R dated 09: May-.-20O3 

2 	Dec1jo- sought forx vide this HQ letter No - 13 184 1/ -Cat Bang/1e1/Engr/EIp dated 132-2003 is still awaited from E.in-c.s Eran4i 	 - S  

(KISDa5) 
- SÃO 

SO - 	 • 	-2(perg) 
- 	 For. ciief Engineer 

/ 	

I 
H 	

\ 

- 	 S 	 - 

- 	
••, 	

- 	 •_•__j 	 - 
I 	• 	 - 	 1 • 	
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(VII. Goswa 1111 ,  ilL (Cix') 	 - 

M[S/2285 
('/() HO Chief Engineer Shiflong 4oiic 

- 40 
- Ax4E :ZL 

i() : I..- i n-C's tirnach (JIC/El R) 
i'\ iiiiy I lcadq uartc N 
DI 10, P()- New Dcliii 

(Th rough proper Chaii iiel 
) 

NON FIXATION OF ACP 

Respected Sir, 

\'Vitli due respect, I bcg to lay down the following few lines for your kind consideration please. 

That Sir, I was enrolled in the dcpartment as sub-oversees in the year 1 908 and proiiiotcd to Supdt L3/R, Gdc-ll, now re-designated as iF (Civ), in the year 1994, after coniplelioii of 26 years of regular service. 

This is to inform you that AC1 was approved in Aug 99 and implementation has not yet hCL- 11  done in my case even after a lapse of four years. 

Sir, as per ACP policy I am entitled for 2' up gradation. And as per F-in-C's Branch. Army I lOs letter No B/7501 l/RR/JE (Civ)/CSCC dt 12 Jun 2002, the promotes from lower 1)051 are eligible for one time benefit and special sanction from Govt is required. My service particulars have been dlreddy fwd to 1-IQ Eastern Command vide CFSZ letter No 77169/CA1/B lorc/SS/L7U (It 12 Jul 20()2 and the sante has been fwd to your HQ vide CEEC letter No 111841/CA I Baiig)lMl Lngrs/LID dt 13 h[, 20031 

It is to inform you that benefit of Cal 13drigdlore has also not hccn a trdcd, and I am deprived horn my benefiL 

I therefore, request your good self to look into the matter for my legitimate benefit. 

I shall be rernaingrateful to you, thanking you sir. 

Station Shillong 	
( Signature ol the applicant 

l)atcd : cI 	Nov 2003 
ell 

~Yl  
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ANNTEXURE- IX 

(Extract) 
Tele No 2222-2527 

131841/CAT BANG/214 /Engrs/EID 	 10 Jun 2004 

HQ Chief Enrineer 
Sitiliong Zone 
SE Falls, Shillong-Il. 

NON FIXATION OF ACP iN RESPECT OF MES-
228536 SHRI ML GOSWAML JE (CIV) 

1 Ref your HQ letter No. 77169/CAT/92/E7B dt 03 Jim 2004, 

It may be seen from E-in-C's branch letter No. 75011/RR/JE (Civfl)/CSCC dt 
12 June 2002 that F-in-Cs Branch desired to taken up a case with Govt for 
grant of one time special sanction in respect of jEs recruited at lower posts i.e. 

Sub overseer, Ch/Mech/Ch. Elect and subsequently promoted to jEs who 
have coinpleted 5 years regular service as on 01.01 .86 or after hut before 
09.08.99 and completed 15 years service as on 01.01.91 or after but before 

09.08.99. 

Accordingly a list of such jEs has been forwarded to E-in-C's branch vide this 

HQ letter No. 131841/Cat BANG/181/Eii/F1fl dt13 Feb 2003 for their, 

further action. 

MS/228556 Shri ML Coswami was promoted from Sub Overseer to B/R-II 

(Now JE (Civ)) of 1995. The mdi hs not completed 5/15 years service as JE 

before 09.08.99, no benefit under the Scheme is admissible to him.. 

However it is intimated that the indl. who are not having the Diploma in Civ 

Eng. and not passed the MES procedure examination are riot entitled for 
further upgradation under ACP Scheme. No further correspondence on this 

subject without verifying the documents will be entertained in future, 



6. Applicthoxt dt 07 Mty 2004 received vide youI above quoted letter is 

returned herewith unactioned. 

Ends: As abOv e. 

Sd! -  ifiegible 
(D C Saha) 
SAQ 
Dy. Dir (Mm) 

for CF. 

4 
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AN,7coIL 

CEN 1 RAL A1)t11NIS 1 RAI 1VIL I R1I3JJNAL,UUWA1 IA 11 BL.N(JI. 
/ 

Oriqinil Application Nos. 24 A ol 2004. 

Dote of Order: This, the 21st day ofjnly, 2O0!. 

THE J-ION'I3LE MR. JUSTICE C. SIVAJIAJAN, VICE Ct-LIRMAN. 
THE HON'BLE MR. K.V. PRAHLADAN, ADMiNISTRATIVE MEMBER. 

Shri Mohen Lat Goswaini, 
MES No. 228556, 
S/o Late IIinod I3ehori Goswaini, 
Junior Engineer (Civil) 
O/o the Chief Engineer 1  Shifloiig Zone, 
M.E.S. Spread Eagle Foils, 
Shillong - 793011. 

By Advocate S'h ri M .0 ha ad a 

- Versus- 

. Union of India, 
represented by the Secretary to the 
Government of India, 
Mhiishy of,Delence, 
New delhi-i 10001. 

The E-in-C's Branch (EIU/Flil) 
Army Headquarter, DIIQ, 

/ 	 New Delhi. 

The Chief Engineer, 
I 	HQ, Ea.strn Comrannd, 

Engineers Branc:h, 
Fort William, 
Kolkota-2 1. 

The Chic'f Engineer, 
Shilloi'ig zone, M.ES, 

pr(Il() tiigIt• Fill,, 
79301 I 

The Dy. l.)ireiior(Adi,iii .) 
O/o the Chief Engineer, 
1-IQ, Estern Coin man d, 
Fort William, 
Ko1kat-2 1. 

Deportinen t ot Persm net & Training, 
Govt. of III(li, 
1j)(SCIt'(l hy iI:'s 5rrt't;tty, 
Norili Block, 

;1 	

. 	.. 

i\pplii:aut 



I. 
2 - 

	

0 	
Ac 

ORI)ER(()RALI 

SIVARA.JAN .J.(Vj 

The (lppheflut ww,. origin nily app n I sd s il 	 in 

Lite year 1968 tier 11 le  respondents. He was pronmted tn thi' post ut 

Superintendent. Grnde-U on 6.2.95. The said post was Intor re-

desig naled as Junior •Eiij ineer. The grievance of I he npplitiin I. is Iii at 

completed 24 years of service in the MES though he had 
	on 

13.05.1992 he was not given the benefit (11 ACP Scheme. The 

applicant made representation before the 2 respondent for grant of 

¶ 	 second 	tin uricial 	u pg rad in 	ii ii d er 	Ui e srh eta e. 	I h (' 	sa 1(1 

wu i•eJ.'$'te( by the ,'.. iid'nt 'dsd h, Ihiril the 

ap)liCutit svoS fbi (nt,Iled to the Iinunt'iul tip qruintioti under 

Scheme wIihi 'vus int'ocJtC (lurtag the relevant petitl .iid nnd.'r th' 

sj)eciul grunt mentioned in t.hi( (OfliilIttItfl'flIl(iil (lflt.('tl I ftti.2(fl)4. ilie 

(f 	
(;:;•, 	

hiI.Ltnt. hitS ti11httIhi((h the SIII 	.iiflhiiiIIth 	tinn tt 	thii' 	pi n 	I dtii() 

.The upplh.:'iitii has aku suujhit (or it chire.I ilili In the ,i;.tnI.'iit' to 

	

S(C()IId hin;in'iil %t(Jrti(bIti11ii I.0 the aI)I)h(.Iitit with 	e .hIrt tr(I , ii 

9.8.Y9 in terms at ACP Scheme With Oil I ItiSishil çj br P (J (It any 

departmental examination with all COflSNIiIefl1.iI service henc'tits 

including arrear pay eU. by retixing the pay iii the 
s(n l e  of R. 5500- 

9000/-. 	IIU 	1,1ihit.iii I 	Hi support. 	h IS (IIS(' hi;i-; I IfIU'd nu I In' 

Meinunifidillil dated 	.0.99 (At,,iexiIt:e-IJ) ksii.d by 	• (;. v.•. 	Of 

1ndia 	Ministry nf Person i,cI, Pub Ii'' Gric'vatu:oS flit (I 	PE'IISIOIIS 

( Depart ittetit Of Persuititel alld Irai,iiii(j)- I he AC  1' 	..Iii'iiie tOr (I!IY 

Central Governiiteiii employees mid the decision cit the I luii'bli' 

Supreme Court in Slate of Tripti ra and ors. v. K. K Roy, 2004(1 ) 5CC 

65, the decision of this Iribunal iii the order dated t 0.9J( )(111 in 

;A1,1 
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O.A.64/21J04 (-Ifid tIit 	tle(iSiOii 	t tht 	Frii&tkuln,vt Iti',ii Ii it I i\ I 	in 

- 	V.E.Chand i -an aiid ors, vs. ijitioti t Imlia& (irs., )00),()) AlJ 4 '7. 

Tho rtsponileiits have tile(I thdr writt:'n 5I1)ttii1i'IIt, 

wherein it is sUited that pHssin g I he MFS (I (mrt mi •n I at 1 1rIu'1(I ur(' 

examination or a diploma is a conditioci precedent br Uriit ot ACI. It. 

ls  also st:atid t:httt: the applicant is not ii d keel. reut-im it: nor a dip h un a 

holder. the t'esptnideuuis lmvi iulsu inuicle various other averineiils h) 

justify their statiti. 

Mr M.Chinndn, ltflrlle(l riutivisol for t 1ii (Ihululienult siituiui its 

that the app limit t Ii ad coin pleted 24 years of servl('e u mu (her Iii e MES 

as on 13.5.1991.mi that he could get only one promotion that I no on 

6.2.95 to the pust: of Sn pet-in ten(IeIi t Grade-Il . ( mni a set cii bin its Iii at 

an Corn pk'tion of 24 years service the apphica iii' is eu fit IcI to ilif.  

socond ACI' (15 flIt 9.11.90 	 ,P, thia 41110 of ( . 4)11111111 tutu 14)111' oh 

Aitnexu re-2 Scheme. Con nsel ab;o sub in its tl at for çj rumi I of A( :1 

under the sche:me, passing of the MES Procedure eXrnflhIIut.irm or 

possessing diploma in dvii engineering is not ii ci aid it ion prered v i ,it.  

Con nsei in r(:her su bin it,led th at t:hie sec, )nd res)on ulent (1 id nut 

consider auiy of the crucial nspetls and rejected I he c1flim •o' per 

Aanexure - IX. Cn iisel pout ted out I hat the ri--,pondptits have not even 

referredI:o the ACP scheme of 9.11.99. Counsel su buuu ii s t h at lhrc' is 

I non ap I)IicLutiotl of iii in d to lii e cu- u cml qit eslion , whi iilu led to t.I e 

'r.slIhlI1 J 	)t 1.1115 (ipplIlltui)lI. 
• '.tLI' p,g 

tvlr Nl.U.AIiuted, Ieiui'iied i\ddl.;.;..; sLihunjiS I hat Ilip 

applicari I. is not: n titled In (lie benefit of ACP Schemit e as he luLlS tint: 

passed the MES proced u re exam in ion and (I id -not possess the 

diplonia iii civil euugiuieerinvj. h-k' tiirther snhuiiit.t:ed tiwl. the si.'hieiiie of 

9.8.99 has no application to the applicant's case. He further su bin it led 

/;1 
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ro 
a ( C ( 	5100

(.1)1111 Od U1P fIiI)I 00' retied 00 

tJlQ' (%j)f)IRIIflt 	I<4 	1 1 )TfpIfl. hflfl in the inslont 'os. 

5. 	 As wis l i t iv( sdiindy IOiCd thi' I.101S4 40 Ih' 011fi(1fl1I br 

rnnt of S('t't)IUI hillflhl( 	t)j)jJra(bntiOfl is fius.d nu the ,nrnndU11 

dHted 	(Ann eXO jt1 I) hnt. the 	ton d t'pntid1t Ii os n 

COISI 	th..' 	krt 	I I9 	ACP crIwtu' whih 	cninçj the 

i!l%1)IIJOt,d (.t)t11% fl%C0t0t (h0IP(I 10.1).04 (AiieXLtI 	IX). It is Uite thnt 

the appIiCaI% I did nUt ot.kfy tJu Coot' tIuns sI pi hitid i u Ii 	rIiet 

schein or in the cofflln onicatiOT Au n t 'xnre-lX. As afread y nol ed the 

claim of the ppfictilt. fi.r granl of second ACP on 
	is hosed on 

of 	e 
Annexu ie-tI MeinUra0t 	

In reg ard to t.In eon' en lion 	h 

respOtulchS t he 	
pItc0fll. is not entitled to he bentit in view of the 

o  

fact: th at he did nt pss the NI ES 
procedt11' exoW in ahun and d Id n'( 

pOSSS 0 (1 )lOnt 1n CIV1t eIlçjttl eerifli COO seI fur the op  pIi mt tins 

relied Oil tIi (teCiS01 of ttIC Sn ptOlflC Con rI ond fit'? dicisi1lS of 

difterentI.Yetiches of the 'hrihunt 
iI%t 1(IiIItJ one giveiihv thk triloiliaf 

Having c0uisidered 1.110 rivI 	
uI,flh%SS0)flS, We fflO 

of li lt,  view thol 

CCII 	
I 

lisposed O With directions.  

6. 	: 'flte 	itifI('C1 	has not 	rojeI ott his eIiifl for s ' 

ribu,, 	
;rnnciut tipgrad8ti0 	

with retereIt'e to the Meniol(mndtlnt 

.8.1999 be1or the 2 	
repcmndQhIt in the eurlier rcplCS(fltt) 

	

I iougIt t.htrc waS a icier lice In the 0fli in the r.ple5&t0hi0 	flit' 

'taim was coii5idred onty with 	, t eflce w tfte erIier srheiliO tiimd 

the UII tiint SpeCuif ¶JIOnt rett'rrttt h) IIIt 
An110X111e IX 

cornInU1t0. TIiS the responth1tS did not: get an opportunitY to 

exaiflule the dali of the a1)phtC10t 
asetI on the Sch Pine d 0ud 

92. j999. Iu rttii, 0fl 
the reqilireti facto I dci uiis arc' in i 

av ; m ihit)i0 in 

this cake. lit these dr iimnst1ttSa it with 	
' he ii h fit.ne5 ol thin j s 
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m for the it ibuii&iI to ( oii'tdii tin? CRUIB Oil 	erits 	t tillS Slti(jt? 	liii 

matter lifts (0 	 t.h flU thotit IPS . 1hQfliSPlVI-S nt (1w (irci: 

instance. 

Accordingly the 	licant is directed Lu moke fl detail 

repreSen totiuli ettiiig out -his claim for j runt; ()1 eeoitd I utnn jul 

upgradaUou wit It effect from. 98.99 based on the scheme (Annexure-

II) before ihi- sc.,cond respondent wit bin a period of one month ft out 

today. If any such representation is made the respondents will 

consider the samc With reference to the ACP Scheme of 9.8.99 

(Annexure-il) and Jn the iigh.t of the decisions relied nit by the 

applicant and referred to in Lhis order and pass an appropriate order 

within four months (rum the-dnte of receipt of the representation. We 

make it neat' l;hnt we have not expressed Etny vevs on the merit.s of 

the claim niude by the upplicani. 

he opplicutk!it isd i-jis*d ul oecoi:d in çj ly.  .t''' cts. 
''  

9J/ VICt- 

--........- 	 / 	[MBLR (h) 

-. 	'• 
1 
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I) te General Personnel 
Military ingineer Service 
Emincer in Chief's Branch 
Army Headquarters 
Kashmir House 
New Delhi- I 1001 I. 

'Fele •.230 19376 

9023'7/92 I 3/EIC(LcaJ 

IMPL.El'iENTA1 ION 01 ........- 

Sep 2005 

N'BLE CAT CU WAHATI BEN - 
JKL)UJ( UA L W 21 JUL, 2005 IN OA NO 241/04 FILED BY SHRI ML 

COSWAM1 

SPEAkING ORDER 

I. 	Refirc,ice OA No. 241/04 filed by Shri ML Goswami at CAT 
(luwahati Bench. The applicant sought following reliers in the OA 

(a)That the Hon'blc Tribunal be pleased to set aside the impugned letter 
No 13 184 1/CAT 13aug/2 14/Engrs/E 1 D dated 10.6.04. 

(h)To direct respondents to grant 2nd financial upgradation wef 9.8.99 in 
leims of ACP Scheme ithout insisting for passing of any departmental 
eXammalion willi all consequelitial service benefits including arrear PY 
etc by refixing tI.ic pay irt.ihc scale Of Rs 5500-9000. 

2. 	1'he Hon'ble Tribunal decided the case and issued order vidc 
Judgenient dated 21JuI 2005..The operative Part of the Judgenient reads as under :- 

"Accordingly the applicant is directed to make a detail representation 
setting out his claim for gent of second financial upgradation with 
effect from 9.8.99 bised on the scheme (Annexure 11) befbre the 
second respondent within a period of one month from today. If any 
such representati;)11 is made the respondents will consider the same with iclerence to the ACP Scheme of 9.8.99 (Aiinexure 11) and in the 
light of the decisions relied on by the applicant and referred to in this 

2 



order and pas an appropriate order vhhin four months Irom the (late 
ol' receipt of the representation. We make it clear that we have not 
expressed au' views on the merits of the claim made by the applicant. 
The applicatRin is.disposed of accordingly. No costs". 

As per al)ove judgement, you have directed to submit your 
represen tat ion with in one inonib. From 21.7.2005,  i.e. by 20 Aug 2005. You 
have submitted tile representation only on 28 Aug 2005, i.e. alter 7 days 
granted by the Court. However, in compliance of Tribunal's direction, the 
representation has been considered, as a special case and decided in 
succeeding paragraphs. 

The grant of financial upgradation was introduced to erstwhile Supdts 
B/R, E/M, SA Gde il/I (now designated as Junior Engineers) after 
completion of 5 years/IS years of service in the pay scales of Rs 5000 -, 
8000 and 5500 - 9000 respectively, as per Govt of India, Miii of Def letter 
No PC-90237/4603/E1C (Lcgal)/1993/D(Works dated 25 Apr 96. 

. The ACP Scheme has been introduced vidc DOP&1' OM No 
35034/l//97-Estt. (I)) dated 09 Aug99 making the financial upgradalion alter 
completion of 12/24 years. instead of 5/15 years. Due to various 
representations from JEs regarding applicability of'ACP Scheme to JEs, the 
earlier order dated 25 Apr 96 has been amended in respect of JEs and new 
Govt order has been issued vide Govt of India, Min of Def letter No 
856 l(J/ACP/47/SIjPL)'I'S/CSCC/236/D (Works) dated 23 Jan 2002. As per 
para 9 of this letter, the carlier scheme of granting financial upgradation 
introduced on 25 Apr 96 has been ceased to be operative wef 9.8.99. 
Further . as per Appendix 'A' to this letter, the Supdts who have been aced 
in the pay scale of Its 5500 —9000 after completion of five years of regular 
service as per the old scheme shall be brought back to (lie scale of Rs 5000-
8000. Fall in pay shall be protected by granting personal pay in the scale of 
Its 5000-8000, to be adjusted against future increments. 

As per ckrification No 53 of DOP&.T OM No 35034/l/97/Estt (D) 
Vol IV dated 18.7.07, only those employees who fulfill all promotional 
norms are eligible to be considered for benefit under ACP Scheme. 
Therefore, various stipulations and conditions specified in the recruitment 

3 
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in Ics 	for 	pro moilcin.. to 	the 	next 	hihcr 	grade, 	i nehid ing 
e(llwational/udd i tioi ud educational quali hcatioiis, ii any presetibed, Would 
need to be met even kr consideration under ACP Scheme. As per the 
jilsiructions. passing I )epartmcntal Procedure Examination is pre-requtsite 
for grant of scale of Rs 1 (40-2900 (Rs 5500-900() r(-vised). 

)on arc quoting reference of !)OP&T Olvi datcd 9.8.99 and asking 
For the pay scale of' Rs 5500-9000 which is ceased to be operative. It is iLISO 

pertinent to mention here that eligibility for appointment to Supdts (now 
JEs) is Degree/Diploma in Civil Engineering and passing departmental 
examination is niandatoiy. 

In view of above thcts and since the scale of Its 5500-9000 is ceased 
to be in operation, not cleared the Departmental Procedure Examination, 
which is a mandatory. requirement for promotion for erstwhile Supdt B/R 
(Jde II to (]dc 1 as per the recruitment rules, the reliefs sought by you cannot 
he considered for second financial upgradation in the scale of Rs 5500-
9000. 

By issue of this Speaking Order, the Hon'be CAT Güwahati Bench 
Judgeme.nt dated 2 1 Jul 2005 in OA No 241/04 has been fully complied with 
and your represetitalion dated 28 Aug 2005 is disposed off accordingly. 

t. L7 

Directoi (Legal) 
For E-in-C 

Shri Mohan Lal G "svaini 
Junior Engineer (Civil) 
Chief Engineer Sh il long Zone 
'4 ;ad l"'agle Fal 

79 U I I ( I hroul CEI;astei n ( ommiiid) 

. 	 . 	 . 
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BY SPEED PO;T/ : 
/ 

'irr 	 jJp!jjjcd1ate 	., 
U Ctino, CcQUf,( (an) 	I 	Nc' tNf)C/1  f/i/AC P 

Of te oftie 
1999 	 Wt St Bloc.(-V I&.K.Pura'n, 

Ne N Delhi —&i 
fti 	 Da :ed 	1 September'99. 

S New ( cliii 

( 

The CDA 
NtQ 4A 

sub;- The assured career progression sd enie f r the Ccu ni Govt. Civiiao 

Einiloyees. 

The Vth C.P.C. in its report niadecertun recouuncndatiois relating tc asS;IiCr'. 

arcr 	p'ogrcssion (AC?) scheme for C:ritcal C ovt. C vilian Emploe's ii 

Minist.ries/I)epartments. The said scheme has cow leen acpi(d by tile G)vt. tkidi 

certain Ino(lifLCation vidc the Govt. ofludia, 1.lir'. of s ers l,, Piblic (ievec!i:id 

pc;itun (Deitt. of Pcrsonnel & Trg.) O.M. No. 350: 4/l/97-u-(D) th.LCd 9" AULSIS 

99 (Copy enclosed). 

Shciit Icnhir.ri of the ACPscbcrn- 

2. 	lrc;ad details oftheACP schemdhav. been iiven in tltecibove mentioneu,  OM 

dated 9  S 99 Howcvr the sent featurtc the S( hene ai aRo the jiatametcUi be 
5, 	 -' • 	 S.  

ob-,crvcd r its implementation in the Deifbic nt az as under:- 

(i) 	1) e linancia.l benelits undr the ACP S(.heln will- be giutted ft ow ihc d.ti: of 

completion of the eligibility period prcscribed under tic scheint ,  or trcr. the. 

die of issue ofticse instruction i.e. 9-8 -1999 wliici:(,-vci is later. 

(i 	1-vo Itnancial up-gradations under tI c AC? shall bc av4tlable 	rup U' C 

A 	al(t '1)' cmj)loyecs, if' n)cgiilar l'ronlotious have tt :ii av ticdUurt'ith 

I 	 c.sci cbed pm.t iocls in tlmc m giade, ott . oitmp elion 0 	I 	:!cars 	' 	i . 
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regular 3crvicc respectively! The first flnaiiciil up gradation ,u 

shall be allowed aller 12 years of regular su''tce a-id second 1, 11  

12 ya of 'regular service from the date o-' first 11 ianca1 up-

t-. the uilfiltment of prescribed conditions. The .Cp sclLemc 

.Jrouo 'A.' .e. IDAS officers in the Deptt ia terms of para 2.1 

iated 9.-1-9 11 . 

di 	t;1 case the first up-r-adtion gets postponetlon acc ount of emloyeenoI. Icund 

fit or du to departrncntal.procecdings etc., tht.x sari e woulti hvccon:;equential 

e1cct c -i the second up-gradation and t ic sam voul'1 ao get defel'icd 

accordingly. 

(iv 	Regular service for the purpose of ACI' -;cLeme is inteIVre d to tnan the 

ciigibility service counted for regular prumot on in terr-is of reie'an( 

srvrcUrecrurtment rules rurther the rcgLlai scrice for the rant Of Oci cit 

under th s scheme chab be counted (loin ti ,rad in wIuh u Lnl[1tOYC wn 

apj)OifltCd as direct recruit . . - 
- 	•. t"t,_ 	-- 

Two 	iucial -uip-graddons under tire said chcuri in the ent;t 

c.rrrlec of in ernplu'ees shall he counted at ai'%St r( gular prorni IUI1S tL.lUtiIII 

(situ firomotion (granted in term s of' Mvi. of' Ft 1 DepU. of .xpdr. )M Mu. 

101 l/l-1 t1188 dated I)'' Scp'91 ) and fast track -rotnotuills ;uvailec. tircugh 

Ii mited dcpaitmcntui competitive exaininatouS, fr )in the grid in which the 

e:upIt'ycewsappointedas direct recruit. 	36efly, wo Iinanct! up-ra'latuns 

ae assu' ed in the Govt. service cariier under the scheme. If :jc employee has 

got one promotiOn., 1w/sI1e will qiaii!y, (or s.eoic.i finaicial up- 

idadoi only on completion of' 24 yeas of rcular s:rvi 	In ca;e aLl 

'uphvcc has comphrted 24 years of rcgui ii scrvi c witht.u1 	pr.)mClt1)tiS 

('Vt,) tiiutiieiUl Ul)-f1UdUtiOt1 will bu givcrl es uer poviSiOIIS c.utitiuetl ir.  

md IS of Annexure I of abo c rncntio;rc I Ov dated )-8 u'?. in case two 

proilloilt uis have. tready been received 	y an c ipioyc, r•t heut:Ut U rile' 

s'heritc ;hahl accrue to hiirtJlicr. 	 . 	- 



WIN 

(VII)) 

icaney basc regular prornotioz as distinct from linaiicjai up.1radatjoii urder 

tile AYP scl1ne, shall continue to be gri")te(l ail r due Src;iung bi regular 
C a'; per Jeleva 	ruJcrcgulatioj 	Th introd ictioll Cf ftc ACP scliyei. 
in no cas; aflct the :ionj (regul) prontotjo uti aVenUes 

f LthI1n[ of nonhaal promotion "WrIns for promot oiìs from Ciic grd u he 
as per extant orders i.e. analysis of ACj fo Last 3 ycari in respect of 

(:ioupC'&'D' employees ai AC. 	for 'last Uve (es ir, recct of (p13 
- 	 - employees thr iritegfity, Scaióty 
CWLi fltr CS:3 ifl 	se of G 	I)' eirploy(.e l; di.Cili/ penalty 	

proceed ink's as Per the i)rovi:iois of CC(CCA) RIes 
etc 

o assess their iitnc0 otherwise as obt erved y a C)PC, liail 
en.urcd Lr 	offlIiaIcj up-gradajn unlem the CP scheme. 

Tim 	inaIiajua( l a tj orm 
 under the sd scheme shall be 8iv

10 tie lie cc hi4lr rajc in accordance with the
in a caum (/Catcciiy .)C POi WIthC.0 creating any new post for the p Ir{0 se  is laid Ouwr In para 7 of 

and Aimncxuue 11 to OM dated 9-8-199 

t'hc lin;mfl( ial up -gradat0 under 
1li schcm0 St al I t e purely P.cQIIai L(i ftc cm1-  loyc . lie stated puq)oscS and rcstriclj in of j CP scl urn br li ci.l ,liicI Or t. ClICi 

shall have no relevazicc to lis Se:mi rity po ;itimm, he/soc vi I 
OII(U1UC 10 

hold the old designation and th It the ame 
will licE flCu:i( t) 

lCtt:.il/foimc1 ionat Promotion of the employee Flier. 311I1 be. r additiurmal 
umamicjaj ui-grada(joti for the scnir emplo 

'Ce Oil the .gr)uIm.'J that jumo , IJ1J) oyc Ii 
the grade has got gher pay scale wider 

the ACF SCIL uie (Par.i 6. & of i\1:flCxlJfeI to OM dated . -99 

rvmmm ordcrroster sildil hot apply to I lie \( p Sc ICOIc ill tct; . Of ;)iia I An111 -i ol [)Q1']' OM di 9/8/9 

''1 	I tIIOft 1 iii. 	( ' Schcjiie the pay clan emph Yt e, 
Oil 11p-gr;id;t,.111 shili  eu UIICICI tIIC PWVislorms of FR-22(I) a (I) sLbjecI to 	

)(• 

I1IIIIR uilclii ul R- 100/- as per DOpE' W 4  No. 1/61 ]'Pay dt 5/7i1 	as in 	9 	."\ci:icxI(o I t 	OM datc'd 9-8-90 	-'he I iiaijea bei hi 
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ufl(l 	!hLS schemeshall be flnal and no iay lixaton beneflt :;hatl accrue at 

time 	regular promotion ngaiflt a nci:onat 	in ( he higr aIe. 

 

d) Grant Of Ligier pay scale udder the AC? cheme hl C 	

tn-,~Clfo

t iat 

that an cpioyee, wh il e accepting the ah1 befit, shidi bi. d 	ti' have 

hisiticr unquaLicd aeceptance fot reguL promCt1OI 
on ccc ien 

va(:afly 	
li he res to accepUth tegular pion 

subsequently. in case 	
Otiot, 

it %V0.iki cntaii fofeiture f the priod of debt..rmez1tt0'5 tim quaifyt1 

serviCe r the next 	
in accxdance wit[ the proviSi)IIS oil' 

pai a0 of Annexure -I to OM Dtted 
9/g/(i9 ieferi d to above 

ni 	ThL r..guiar serviLe of an employee in h s/her pev1ouS orga1satiOn vhtre hei 

sh as 
dlared surplus, thall becountlid alon with hi her regular 

P1IX rt 

th Depameflt for the puose oF finan 1a1 up- adaticn under the chome u 

tcniis u)Para 14 o1Anncxti1Ct io DOPTS t)M (t 9/8/9c. 

•k: 	
, 

 

Ihe \CP eheme has bOmC opetattO tal w.0 1, /S/Y i 4.. (IUIC ot .ISU ot 

M mentioned above. 

jj jflt)tjuttIIC 

The cep analysisof the rec'm itment nles pei.1flg to Goi.p S B', 'C and 

ip1ovc' in the department and their mode o!' rocruitneIlt reveal that th benefit 01 

e ,\CP CIlC will acCrne to the following gradcs n er the tollo\lilg g oups / 
-- 

, 	 .  in as o1' trect re_rullTIL 
I indi Ot1.e 

H 
5eninr .\t:hiiOIS 	

Dirccly 	ecmitcd 	.\uditCrS 	ihe 

L 
/ dci ar'mcn and .wlw did not rcCC"- 

A 

L 1 	

tI 1 	 dC 

I U101 fiat 	,\sstStaflt (if any) 	In case of :jrect lecruli 4ucnt 



mift 
IM 

al 

I• 	( 	1.') 

.il' 	•i if 

IT  

huti - - 

: 	t 

• 	• :ttncr Ooerator 

h flU' (I$ICC(IV FC( fluted Daftn) 

U'±"'ll' mitt çç 

, 	\ 
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The insitu pror iotion w.r i. GuIit. of 

1ndia,,Jv!ims ,try 01 Finance. Depimt 

of Expenthture ')M No lu (I) C 111J88 

dated l3P/91 ha been g\ve[' in respect of 

• some. of the mirginahly iiccd 	adcs. 

'Hence th ;ame will have (i) be kept in 

• \'ICW: UlJmj)lernunhin.g the ACP Scer'ne. 

In case, 1 Op ' ) cmploye got his/her 

promotion first t •Dalry s gnde and then 

to Record Cerk,l 'she Aill not be eiibk 

fbr any financial up-gra.atkit So far as 

DAD is c oucernt :d the suhei1ie of 'in 

promotjoiis Introduced w.e.f 1-4-91 under 

the aboyc: refer ed OM shuU ceast: to uc 
operative wtLf. 0-08-99 

all a 	to implement the ACP Scheme in the departner:t it hai, been 
d 	'Ii u 	'Ic utrnetital scrcenng corluluttec ma' he cosn(utc i at youc cad lo 

I ie p' 	ut 1 )IflCLSLng the cases in respect of V tnous 1poups )f cinp1oyee 	a 
iui 	d ii 	ia •-. above, (r grant of financial upgrudatj 'ii as pi ovidU lor in thi: 

'I'I 	•flfnpusition of (lie' Screening co:nn: itt•e sli ill bethe sa&iias .hat of 
re oted wider thc rel&vant 	rccwj(flietUSei vice Ruje. for Ieguia 

plo lit 1 fill ku thr Ii slier grade. The srcet1iiig cc lnrniuc(:, so )nsUtLcd 	i1l couside' 
hut tcvc :t!ready been nia(ud or 	' Id be fnatuii ig upto 31" Marci 2000 

I I 	hij it; under the scheme. 

• 	 I 	h;c •iI,. 	tei dcidd with rcftrencc to Fai i .3 a u 6.'l of [:p(rncrir 0 
tag OM Ut 9/8/)9 that 'h_ cozitwi U fUd also C)USIL utc th icx 

tutu n toi mouth 'npkmcnt itiori ol thii ACP 	It mc i th tiCpdrn IlL 
IR I 	t ii' 	(1 itit::LIç rfliv 	twIL( tu a (mdi ci U yc a prckldb 	a thc his - 

J Ju!' lUr advai e  pfflee ;iiig 01(1 c :ases 	Casc mIu:iiu 'iudn,  

parilcular 	 jr gi atE 	'c- nht unCr th 



' 	
wk1 

I 	clii mc 	IldU be taken up for coideraUon by i he screiung committee rrkeeti 

h 	tirsi 	weck 	of Jan. 	of the 	previous flnanci2l 	year. 	Simi.arly, 	the 

1 iiiiU 	illuel ntzn the 1rst week ofjuiy of any flnancilyear shaj 	the 

IN nutung dug the second half (Ot 	to I taich) cf ti 	same finir clal th ti wotild I 	n 	nri 

vl 

4 	'I he 	ci cenhrig commi4ee will scrutirise 	hu reli vant scrvii:i 	records; ItCR 

ie1s, discipiinary/penity; Oroceedings, if any, etc. nil: utely tc as:ess the Litrie.s or 

rwisc aFar e:mpLQyce for grant offinancial upgr.idatin. 

4 	T 	'\s the basic para•thter of the ACP Scheme is to e:ure at l.tst two Ii)CiaI 

V raOuLiOI1s 	iii 	the 	entire. service 	cajeer, 	scr(cniflg 	i;onunittee 	will 	erisuie 	wtiI 

• 	•,. ., U I:LC3ICC to the i ndiv idun iS s  service book etc. 1grdin; the eligibiiity of Twc'Oiit 

i itci;il uc'adations or otherv'ise with referer ce to p roniotion(s 	already :cctveo 
• noted in his/her service book. 	in •ase o'i promctioii has been dvailec . 	him 	lieu. 	.i 	 ri 

t. 	h.. 	individuil 	will 	be 	entitled 	(or 	only 	(tie 	moi e 	ttnancial 	iip-grnditioi 	oii 

.. lIt)rl ol 2 	years of service 
.. 

.\s ui 	.clicrne 	is 	required 	to be 	introued 	i:nmediacIy. 	Cont:olkrs 	mui 
411. illu it ilu 	ciccnui 	uoninuttus complete tucir wo k by 3Uth 	pteinhu 	)S 	rhe 

npu Ic. dcl iib of the c.mploye.s who ha e I. cen re' ommerdc 	io' 	tinariu 1 u / 
a id aLcii vutIa in the parameters of ACP Schem 	ty thi 	scrcenuri 	1 ommtttc. 	will 	e 

•- .:? . 	. 
rikd t 	tic HQrs office by lO 	October'99 n he p oformna encsosed &t Anrexuue - -.------- 

. 1 hI It. ci mmendations madc by the scrcenint c.omri tittee bt (or" thur traismtssi El 

lçli 	uti it.c, mc required to be put up to the 	.Jtief C 	ntrollers/( ontrollers for till If 

It c.:lY . Itcc 	1 lie cases of Hiridi Officers and Sr. ,uiliton shall j 	s 	r 	Ii) AN-1 	Sectic 

- 	 . 	. J 	kN-. 	;ection respectively, which deal vitli the promo .iow 	at' th 	rcsçcct1.I: 

irie i. 	1 he cuses in respect of the other gradi s, Recc rd Cler < aii't all the grades al 

.- 	- ........ 	. i oo 	id.uuied in para 3 above shall be sent to 	-I S ctic'iwhic h dcais w,th 

F 	Iii' 11101:. 	i those grades. 	AN-Il, A.N-X1 and. A-)a 	Sectios 	vill put up th 	cae 

-- 	
i c(ai uiie 	';ipproval by the,screeniiig conimiti :e cons ituted ii l-L''is 0(11CC 

4*. 

c tulicaic will, be cndorst:d by the 	cri:cnin 	comnhtttc.( 	at 	th 	t;r,d 	tt 	chc 

. 	JiIIu 	I 	\ 	that 	the 	serviCe 	bouks/ ACIs 	losier 	have 	bee.i 	exairind 	by 	.h 
_y 

7—. 
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; 	•commitLee and that o ('icts televant to the fi ancal up...,iadati, 	. 
r 	

by hem, have been onuttd It will il 	be ccrtthei tbt no ca'i o 

it ' upic' cc ip thax grade h been lel 

110 	 eontwllers are aware:a in situ prmotion ;cherie was, introduced .b tFe 

•\1iiistry ofFinance, DeparimentofEpenditi.re CM No.  
cati '.;-"-i as circulated undcj our lcttcr No. AJTrGYI 21409/0: C&D datee l,": 
•\'w '2 "ark us employees falling in Op 'C' & ')' imour. Depirtcuut have bei:u 

	

iv 	'i '..LU promotion As this promotion will have 10 be taken into aCCOufli 1OL t 

pw-i ',';i>I, imi)lcmcntat(On of the ACI Scheme, the screen ng comrnitst e musi I.MSL rt 

	

Ml;ai. 	any uch in situ promotion has been granted, the ame hs bc'ri takeic in to 

' 	Ibis ma please be accorded "Top Pnonty' and thc screenig coCinuU & 

sq.i duly ac& ptcd by the Chief Controller/Corn oiler ii ust tea' h t'c Hea'Jqtiar (-ts 
)s1 e b5 ULIQ dote, as mentioned above 

I'IL,KL 1'Lknowlcd,c ICccIp( 

Dy CODAAN) X. 

'CGDi\ tAN), For si . 	action in respect of'it(51.lp  
, 	chaug A '.1-tV 	 'I)' employ€e serving in the HOis olI'cc 

'\.'4-I eet. n 	 So faras ihc cases fH2Os are coneeriicd. 

r 
••, 

El 

ii' ,\ N.\l! uetlon. 	 So ['as as 'ne 'casc s of RCs id the 	cop 'LY 
employees tie coni erned, ;is iuc:utiIicct in pra 

A* 	Jy CC[)i(J'4) 

-U 

	 1 
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ANNEXURE- 

(Typed true copy) 

OFFICE OF THE ACCOUNTANT GENERAL (A&E) MEGHLAYA ETC 

ST-Till .ONG 

Estt-i (M) Order No. 297 
	 Dated 14-3-2001 

In puisUartCe of the govt. of Indian Minitry of personneL public 

grievances and pensions (Department of Personnel and Training) New Dcliii 

0.M No. 350 34,11/97 Estt (D) dated 9-8-99, the following Group 'C' Officials 

(Senior Accountants) whose name are shown below and drawing pay in the scale 

of Rs. 5000-150-8000/- of both the offices of the AG (A&E) Assam Guwahati and 

the A.G (A&E) Mcghalaya etc. Shiliong, have been granted second financial 

upgietdation in the higher scale of pay of Rs. 5500-175-9000/- under assured 

career progression scheme with effect from the date of their completion of 24 

years of regular service vide mentioned against their names. 

SL Name of the Officials & Designation 	Office 	to 	which 

1ffective date 
NO. 	 attached. 	o.IACPS. 

Smti Suniitra (Das) Dcv, Sr. Actt 	0/a the AG(A&F) 13-03-2001 
Megk, etc., Shillong 

Smti Sabita (Chäkraborty) 
Bhattachariee (II), Sr. Acctt. 	-DO- 	 21-10-2000 

Shri Anadi Shankar Choudhury1 	0/0- the AC (A&E) 16-10-2000 

Sr. Acctt. 	Assani Guwahall. 

Smi Anusua (Dutta) Gupta f  Sr. Acctt. -DO- 	 19-10-2000 

Smti Ninipama Bhuiyan, Sr. Acctt. 	-DO- 	26-03-2001 

Smti Arup Ratan Dutta, Sr. A.cctt. 	-DO- 	 24-11-2000 

2. 	The grant of financial benefits is subject to the following conditions. 



The ACT' Scheme envisges merely placements in the higher pity 

scale/ grant of financial benefits (through financial upgradation) only to 

the Govt. servant concerned on personal basis and shall, therefore, neither 

inount to funcborttl/regukr promotion nor would requiie crettion of 

new posts for the purpose. 

The Financial benefits under ACT' Scheme shall be granted from the 

dale of completion of the eligibility period prescribed under the ACT' 

Scheme or from the date of Issue of the govt. of India O.M dated 9.8.99 
whichever is later. 

The Financial upgradntion under the ACP Sdeme in the entire 

service career of an employee shall be counted against regular promotions 

(including in sffii promotion and fast track-promotion availed through 

limited departmental competitive examination) availed from the grade in 

which an employee was appointed as a direct recruit. This shalt mean that 

two financial upgradation under the ACP Scheme shall be availed only if 

no regular promotions during the prescribed periods, 

(12 and 24 years) have been availed by an employee, if an employee 

has got one regular promotion, he shall qualify for the second financial 

upgradation only on completion of 24 years of regular service under the 

ACP Scheme. In case two prior promotion on regular basis have already 

been received by an employee, no benefit under the ACP Scheme shall 

accrue to him. 

Residency periods (regular service) for grant of benefits under the 

ACP Scheme shall he counted from the grade in which an employee was 

appointed as a direct recruit. 

Fulfilment of normal promotion norms (bench mark, departmental 
examinat-ion, seniority-cum-fit-ness in the  case of group 'D' employees etc) 

for giant of financial upgradations, performance of such duties as are 

entrusted to the employees together with the retention of old 

designations, financial iipgradat-ions as personal to the incumbent for the 

stated purpose and restriction of the ACP Scheme for financial and certain 



other benefits (house building ddvance, allotment of govt. 

accommodation, advance etc) only without conferring any privileges, 

related to higher status (e.g. invitation to ceremonini functions deputation 

to higher posts, etc.) sht1l be ensured for grant of benefits under ACP 
Scheme. 

Financial upgradatlon under the Scheme shall he given to the next 

higher grade in accordance with the existing hierarchy in a 

grade/category of posts without creating new posts for the purpose. 

The financial upgradation under the ACP Scheme shall be purely 

personal to the employee and shall have no relevance to his seniorily 
position. As such, there shall be no additional financini upgradation for 

the senior employee on the ground that the junior employee in the grade 

has got higher pay scale under the ACP Scheme. 

On upgradation under the AC!' Scheme, pay of at employee shall 

be fixed under the provisions of F.R. 22 (1) (a) (1) subject to a minimum 

financial benefit of Rs. 100/- as per the Department of Personnel and 

- . training Office Memorandum No. 1/6/97- Pay. 1 dated 5-7-99. The 

financial benefit allowed under the ACP Sdiem.e shall be final and no pay 

fixation allowed under the ACP Scheme shall be final and no pay fixation 

benefit shall accrue at the time of regular promotion, i.e. posting against a 
functional post in the higher grade. 

Grant of higher pay scale under the ACP Scheme shall be 
conditional to the fact that an employee, while accepting the said benefit, 

shall be deemed to have given his unqualified acceptance for regular 

promotion on occurrence of vacancy subsequently. Tn case he refuses to 

accept the higher post on regular promotion subsequently, he shall be 

subject to normal debarment for regular grade. However, as and when he 

accepts the regular promotion thereafter he shall become eligible for the 

second upgrada lion under the ACP Scheme only alter he completes the 



requiied eligibility service/period under the ACP Scheme in that higher 

grade subject to the condition that the period for which he was debarred 

for regular promotion shall not count for the purpose. 

3. 	On their placement in the higher scale of pay under the ACP Scheme they 

are required to exercise option, if any, in terms of F.R. 22 (I) (a) (1) within 

one-month from the date of issue of order. 

Sd/- 

Sr. Deputy Accountant General (Admn) 

Cont 

Memo No. Esli-i (1-.4)/1-24/2000-2001/5580-91 	 Dated 14-3-2001 

Copy forwarded for information and necessary action to:- 

The Principal Director of Audit, N.F. Railway, Maligaon, C-uwahati-11. 

The DAG (Adnm) Office of the A.0 (A&E) Assam1  Maidamgaort, 

The Sr. AO (Adam) aiorrgwith 15 spare copies. Bellola, Gu.wahaU-29. 

4, The Private Seetary to the A.G (A&E), Meghalaya etc. Shillong. 

The Steno to the Sr. DAG (Adnin), Shifiong. 

P.AO(Local). 

The AAO/Confideuiial cell (Local) 

The SO/Estt-2 (M) section alongwith 5 spare copies. 

The gradation list Group, pay fixation and service Book Group, 
Budget Group of Estt-I (M) Section. 

Office order Book 

Persons concerned of Shillong office only. 

Notice Boards. 

9p 	 Establishment Officer. 
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a (flrI:o, 	V,N. 	Ci. i\NI) 	SINIIA, J.) 
STAFE OF TRII'URA AND OFt I1Rs T. 	Appelhintc• 

K.K. ROY 
.. 	Respotident 

Civil A ppc;ti No. 6253 of 1998 1 . decided on J)ccenthcr 12, 2003 
b A. Service 1.,aw - Proniof ion 	U iglit to pittifiot 1011 - I kid, f)rol)Iol ion i)CIllg II co,itItjli,r, of service, Z1%Cfllfl'5 tune to be provititit tlICl'Cf)r 

U, Service' Law 	Promotion - Right to proinof ion - No avenue for promotkm - Relief - Scheijie of Ascure(I Career Promotion not framed - Vet, taking Into conhkra1Inn the fact that the employee was appointed In it sil'gle-ca(lre post wIth im promotlonl 
avenues and keeping in view his 

Cdticatin0I qtaliI1a(jo,,s, held, tie was entitled to two higher 
C giades, one 

upon exphy of twelve years i'roii the date of joining service and the oilier on expiry of twertty.f,ur 	'ears thereof - Failure on the l)art of the State to frame such a scheme wheti smith schemes had been framed by other Stntes on reeonh ,neluIatloiis of the Pay (2oiiinilssjo11, (lepreenled 
Cou;'il of SeirntiJir gnu! IHJficfrj1jj 	It v. K.(,S Itljgitj, ( 1 949)   It SCC 635: 199() S( C (i..&S) 45 	(l9S9)11 A'l'C 550: 0.?. !!n..,oj,, (Pr) 	Doing, 

d 
v. 	of India. 1990 Supp 5CC 1991 5CC (L&S) 649 :. I 991) 16 Al*( 521. ron.cidesrd niid n'Iig'don 	11 

C. 	Service 	Law - 	Pront(fu,m - 	No 	flvenne 	for 	promotion Applicability of the principle of tsloi)pl'i - I lelil, Slate cannot escape from 
its constitutional obligations and take a sfthd that the 

employee accepted the oiler of appointment knoing well that there was no avenue for promotion In - such 	cases, 	principle 	of 	cstoppel, 	inapplicable 	-- Constitution of India. Arts, 16 & 14 and 12 e I). Const iht bit of India - Art. 226 	hi)ferf('re,iee In service matters - ikid, man(Inm(,s cannot be Issued directing the State to grant pay settle 
equivalent to Grades I and II of the State Judicial Service - Service Law - Promotion - Right to Promotion - Ahsenc 	of avenue for l)romothin - 
I)ireetion by the 111911 Court to provide "graded scale'' for promotion - l'lOj)fCty of 

f'I he rcs[,lfl(tr.imt empinvr. 	v1ii ln'Il a Master's di't'n'i' an(l a mlm'piei' in 	I ,:tv. was appointed as law Offlccrcitm.j lialisman in thc l)iiceIoI8te ol (OOpCt:Itiois. Government 	of 	ii ipur :i 	in 	1982, 	which was 	a 	single-cadre 	post 	with 	i, 
r'onutionaI avem ui's. I his several tcJ'rcsentttiots for upgrading the sai(I piisi or in the aRcrnaii.,'c foi' PUIVi(IiIIg two f"fllnolioi)al avenues were not considered 1,V the appellant .State and hence he filed 

g 
a writ petition seeking a speci tic direction 

to the appellant to provide at least tvo orolnunonal avenues. The said Contention 
was accepted by the Hilt Coup and by the impugned judgment the apf)Cllaflt 
Stale was (litected 	to 	''tIle provide 	graded scale'' with pay scale equivalent to 
Otade I and Grade II officer of the 'Itipura Judicial Service. 	I Icuce the l)IeeI)t appeal by (Iii' af)pehlant State. 

/1 
t Ii,nii ilie Jtit1'ii1i1, II,,! (ink, l:tt,I 7l i")? 	( liii' A% '.mn lIt('ll 1 (IflJif (tiiih;iij Ill WA N () of' 1 997 

4 
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'I he appdlaiit mtetided that the rpnndent Wd not have any legal tight to 

he promoted to a 	lier post tar tesS the ight to get the scale ol pay of Gi ade I 

officer at (tic Iriptit a Judicial Set vice. 
Wqxising oltic appeal. the Supicinc Court held as above. 

P-M1712942961, 

i\dvac;tIcS W110  ipp. Itl ¶fl this cac 

tJivin Prak cli. AI1uii! tha,ina anti Gipal Siugh. Advocates, tat (he Apclkiiits 

S.V. t)echtpuIe. Aivcitc. for the RccpnUIClit. 

	

all iutt'i(c) 	b 

MMUHM 

DR 

the Jtl(lgln('Iit i it the Li tilit vas dcl iveied by 

S.IL SINIIA, .1. --- liaving heeti selected by the 'iripuia Public Set vice c 
CommisSion, un: leMpulolent herein was appointed as Law Officer-ctiIii 
I)ra(tsntan in the I )ircetorate 01 ( i topciatflii%. Government of litptira. 'I bet e 

only 00(' p0( in (tie Stt1IC cadt C and it had no 1)fl)1110tiOflttl avenues. I Ic 
bled a teptcsctttatit'It that his pa5t he upgraded or two promotional avci%tU'' 
be provi(lCd to him. Several rcpresentatioflS made by him having not tecelved 
consideration at the hands (11 the appellants. (lie respondent hercin flied a writ d 

petition seeking for a SpeCIfIC direction upon the appellant herein to provide 
at least two ;iroijotitl avenues. The said contention of the respondent \VflS 

accepted by the thigh Court and by reason of its impugned judgment the 
appellatit was direcI:d to prosaic ' '(tIC glade(1 scale" to thc respondent by 

providing three grades, the initial being Grade Ill which is the post at 1 .aw 

lficcr_cum-Draft111tt) and thereafter Grade II and Grade I officer Of the 
'Iripura J udicial Service. It was thither directed: 

'Tic scale f pay of (irate II I aw Oflicer_cuin_DraftSiti Will In: 

same as Giade If officer of the 1hpura judicial Scivicc. 'the scale at pay 

of Grade 1 1 aw (:)tticci-cnm -  I)taitsuuut shall he equal to the scale of pay 

of (kade I all icci of the 'Ii iputa J udicial Sci vice. 
Quesliattiltg the sai(l (lii(4tiolt, the appellants ate before us. 

Ilte Icainiti cosl ittipeilt ilig on helmhl of tile appellant would stilitiiit 
that the Iligii Court went wrong ill issuing the aforementioned (lirectiun. the 
learned counst would urge that th tespondetit herein (lid not have any legal 
right to he proint ited to a itiher posi far less the tight to get the scale (1i 

of Grade I officer of the Friputa tudicial Service. Such it (lutectioll by the 
Iligh Cowl. the karned counsel wotiki con(ei.l, is wholly without 
UtiS(liCti0t). The learned counsel, appearing on behalf of the respondent 

however, has stippoi'ted ilit' said aidir. 

Itidispitlaldy, the post oh law ()1ficctctiit)'l)illtSW1t1 is a sitigle taitie 

po(. It is also lliIdiSptItC(I that there does itoh exist aiiy ! 	itiotional itseiltic 

therefot, Ilit: tes;Ian(kt)t is holder of a Maclet's dcgiee as ai it a depice iii 

law. lie wa'; al)ln)itll('(l in the vc.'ai 102. If the contrllhion of the illiliellailt is 

* Ed.: l'ara I cinicctcd idc (oiih'cnduni W. Tu/Ld13 JJ4/201)4 dnicd 15-I -2(X)4 

(:I,r(,,lgiraI 1i:: of V(!tI.t (iI(ll 

h 	I9)O Supp S(X ( 	I)91 5C(., 	649 : (1991) 16 Al (2521. O.Z. 

I.) I (c V( ill ( Or) v . (in 	of !,Iiu 

2. (1999) 4 S(( 61' 	19911 C(' (1.S) 15 : (1989) 11 ArC 550. Council ,p 

, i.,itili 	.ini (,i,,ctiil /.v,u It v. K.(j.S, limi( 
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in he aCCCI)tC(l,  the responlient tntticl hr left without being pPnInot(.(l 
thiiotighc flit his caicet. In almost an iIenhical situation, a Icnch-of this C. null 
in Co:s,c.il of .ScwiiJ:c 1111(4 JIdUS1Ii(1i Research v. K.G.S. 13/urn' lieki: (SCU 
pp. 638-39, tiara 9) 

'it IS uiltt'ti said and iIl(lt.('(l, adinitly, an niganisatioli public or privnic 
does lInt 'hue a hand bill C.IlP-,lgCS or employs a whole man. The person 
is recruitcd by an organisatlon not juSt for 8 job, but for a whole career. 
One must, therefore, be given an opportunity to advance. This is the 
oldest and most linporiant feature of the (lee cnterprisc system. T he 
oI)purtunily for advancement is a Icquiteindnt for ploguess of any 
organisation. It is ,in inceiiti'c for personnel dcvclopnicnt as well (See 
I >ru:(spfr (If i'e?S(HI?Iel M0lhii,i4'I?U'llt, Ilijiu, Idwiui U., 'liii ldn., p. 2I(.) 
Jvcry mnanagemelil niusi iuovidr realistic oppottimifles for promising 
emnplu IyCCS to moc upward. 'Fhic oiganisation that fai ' to (lC\'elOj) :u 
satisfactory procedure for promotion is bound to pay a severe penalty in 
terms of administrative costs, misallocation of personnel, low morale, 
and i iicffcctual performance. among both non-managerial employees and 
their Supervisors.' (See !'ersonne/ Mrn,ac'enu'su, Dr Udai Parcek, p. 277.) 
There cannot be any modern management much less any career planning, 
manpower development, management development etc. which is not 
related to a system of promotions.' 

5. The matter came up ,for consideration again in O.Z. Hussoin (Di) v. 
Union of I11dia 2  wherein this Court in ho uncertain terms laid down the law 
staling: (S('(' pp 691 .92, para 7) 

"Promotion is thus a nonnal incidence of service. 'lhcre ton is no 
jusliflc:ution why while similarly placed olhceis in (1111cr ininisim ies would 

0 have the benefit of pronmt ion, the non-medical 'A' Group scientists in the 
estabhishutnent of l)iiector (ie ucral uit I lealtlu Scviccs woukl he (lepi ivcd 
of such advauutage. In a wehtare State. it is necessary that there should he 
au efficient public service and, therefore, it should have been time 
oblnation of the Ministry of llealth to attcn(l to (lie representations of the 
Coniucil and its mcrnhci and provide prnnuutioual avenue ku this 
catc()ry of oh I icers." ,  
6. It is not a case where there cisled an avenue for promotion. It is aist 

not a case Sate inteudd In make an1endmeuiluIoniotion;ul 

pOiiC. fur! appellant being a State within the meaning of Auticle 12 of the 
Constitution should have cucated promotional avenues for the ucslH mdcnt 
having regard It) its constitutional obhiations adnmubrated in Articles 14 and 
16 oh the ( 'onstitulion of ,  India. i)pitc its couisiIutmonal obligatnuic. the 
State cannot take a stand that as the respondent herein accepted the temilis amid 
conditions oh the nffrr of appointment knuWimu! Rullv well that theme was tin 
avenue For flionuotion. lie calltiol tesile theuciroun . It is not a case where the 

h 	(I')tW)l s((: iS t)''(I S(C(l.&St15 095')u II AF( ssn 

2 I99Sipp s('(:(xH 199 1 S(:c tl.si(19 : (i')91) l(Ai( 321 

* (sd.: 1';urii 6 c()rrecle(I %kIc (tqTiiindtttfl N'. l:.IItt.Il..i./4/2(flI4 dttcii 13.1 -201 
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principleS of esto ) )el or wajyer sloutd be applied having regard to the 

OflStjtUtI0fl 	
UflCtIOflS of fiS1tc it is not disputed that the other States in 

India/Untoll of 
India having regard to the reCOfllfl' ations nade in this a 

behail by ihe Pay CoiflWiSStU itOtOdOCt the SChCII1C of Assured Career 

h'otnOtt0fl in (COnS 
whereof the ncumbeflt of a post if 

not promoted within a 

period of 12 years is gtantd one hitthcr scale Of pay and another upon 
completion of 24 yens ii in the meanwhile he had not becit promoted dcpite 

ThppCarlflg on behalf of the appelhWt. c,yCIt could not oint out that the State b existence

of 'I'ripUra has introduced such a clicin. 
e wonder as to why such a 

J 	
scheme w:s not intro( uced bl c appellant like the other S(aiS in India, and 

what ml C(lCd 
it From doing so. Promoti011 being a èbnditiofl o[ service and 

( \\ 	having regard to th reqUitCfl1C 	thereof as has been pointed out by this 

Court in the decisionS refettC(l to hereinefore, it was expected that the 

appellant should have followed the said principk. 	
- 

S 	c 

- 	tit the respondent herein is at least 

5 

1:1 1. 
1 ' 

11 

1h 1 
IT.' 5  
I: 

C 
V 

7. We arc, thus, ot iie upn'w. .......... 

entItled to g 	
one upon cxpiry of the periOd 01 1. 

years from the (late of his joiping of the service nnd t'ie other upon expilY of 

24 years thereof. 
8'. The lcarfle(l COUnSCI apj)Caflflg 

for (he apiellaflt, is, however, correct 

in his submisSiOtI 
that the Ilih Court in exercise of its jurisdiction under 

d 

Article 226 of 
the Con5titttin of india could not have issued a wi it of or in 

the nature of maidamUs directing the appellant herein to grant a scale of pay 
which would he cquivatetlt to Grade U or Grade I of the judicial service of 

the State. 
9. Uor the reilSoflS aforeITiCIlti0h1 	

we direct that the respondent herein 

he paid two proniotioltS ill the next higher scale of py 
upon his oiiiplc(i011 

e 

of 12 cars and 24 yeatS in service. This appeal is disposed of wit.h the 

aforentcntit 	direchous. No costS. 
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(It0Rt S. 1:\)I.N1ut'\ RAtIO AND RUMA PM., 
ii.) 
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SUGNA t)EV I (SM't) ,\NI) (III Il:RS 	
.. 

Civil Appeal No. 3957 of t998. dccidcd o l)CcCInbcr 12, 2003 

t\ SirVKC I .nW - Appointment - ° 

npP(,ih1th/.ht to 81,°titttt1Ct)t - 
ReSpOIt(leTlt cmpIoy" 811 Assistlmt 

Theher uof allowed to resume services alter l)I)l11 ntiseIte - Nit 

omilers eCfl either - Vide LL Basic Educflt10 Act, 1912, 

basic edImCUti11 taken ovet 
)mv the Basic ShIk%hfl parishftd frotH the Zila 

	

(IrtirefltIh1 	
E)/It.nJ .14/21 Ii (1,tC(l Is .l.2 4  1i 

t  

	

t lrn'ii ilie jnilgine"l :,nd flrdt dated 29.11991 of the Altalmahad high Cahlit in WI' ui'. 	5 d 

1986 

d 

g 
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RAGHONATH PD. SINGHV. SECRETARY, HOME (POLICE) DEP1T. 	519 

• 188 (Supp)Supreme Court Cases 519 

(BEFORE RANGANATH MISRA AND M. M.. DUTT, JJ.) 

RAGHUNATH PrASAD.STNGH 	 .. 	Appellant; 
Versus 

SECRETARY, HOME (POUCE) DEPARTMENT, 
GOVERNMENT OF BIHAR AND OTHERS 	 .. Respondents. 

Civil Appeal No. 2439 of 1982t, decided on December Il, 1987 

Service Law - Appointment - Signal. (Wireless) Wing separated from 
the combined police force in State of Bihar w.e.f. May 6, .1970 - Held, recruit 
of 1972-73 in the separated wireless orgaflisatiOn not entitled to avail the benefit 
of option to go to the general police cadre conferred by GOs dated May 9, 1970 
and January 1, 1974 However, State Government directed to provide at lei(st 
two promotional opportunities to officers of the wireless organisation 

Appeal dismissed 	 R M/8765/SLA 

Advocates who appeared in this case 
G. L. Sanghi, Senior. Advocate. (41/s K. R. Nagaraja, R. H. Hegde. and - - 

B. Krishna Prasád,lAdvocateS, with him), for the Appellant  
D.. Goburdhan, Advocate, for the Respondents. 

OiwEa 	. 

1. 	This appeal by special leave is directed against the decision of a Div- 
Beach of the Patna High Court rejecting the writ petition of the appellant sion 

who had claimed for being absorbed in the regular police force on the basis of •. 

exercise of option 

2 	Itis not disputed that until May 6 1970 there was a combined police 
force in theState of Bihar raisedunder the Police Act of 1861which included 
regular police personnel and those serving in the Signal (Wireless) branch 
On May 6, 1970, the wireless wing was separated. 	Admittedly, the appellant 
was recruited as a constable in the wireless wing after May 1970. 	A Division 

- 	
Bench of the Patna High Court in C.W.J.C. 21 of 1968, disposed of on May 9, L 
1969 while dealing with the case of literate constable recruited into the Bihar 
Police Signals directed: 

We. therefore; direct the respondentsto treat the. petitioner as 	a 
member ofthc single police force until two separate cadres are created for 
the wireiess and the general sections by asking the personnct to opt for 
one or tie other and to consider his case in the matter of prornotion 	along 

the other literate consiabics of the general police force. with 
On May 9. 	970, the State Government issued the foilowino dicctiti to tihe - 

nsoector General of Police 
f 	Sub 	Declaration of the General \Vireicss Organisation of the 	police 

department as a closed c  adre and separate from the general 
police cadre 

. 	
Qrdcrs—SanCtiOflcO 	'vith Ctt.CL Irom tne uate 01 	lsUC ot 	ihc order. 

fl 
ItToni 	:c Juda 	-,1j () dci 	ac.j 1-euruarv d-t. 	I 	the l'atlla High Lourt in 

. 	 A C.Ne.. alt ol 1a77 

L4 
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520 	 SUI'RME COURI CASES 	 1988 Supp SCC 	 si&ii OF1.N. I'. F.V. SaSFIAI)IRI 	 52 

. 	 .: 	 . 

	

. 2. All t%c cxistung perrnancnt arid temporary posts of the 1)011cc 	 l() providc at least two j)IOmOtiOIlltI ()I)I)Or UUILICS 10 the ofliccis of the Staic 

	

wirciess organ isation will be deemed to be a ,art and I)ZitCCI of the above 	 Police iii the 'irkss organisatiOn wit kin sx fliOtithS from today by apporpriaic ctdrc. 	• 	• • 	. 	 . 	. 	
amendments of Rules. I ii case ihc Staic of Bilthi failS 10 comply with this 

I 	I hi_ LxIiIii 	'i ill of the pOlice 	iiIs Organisation ; ill have dirction it should 	illici two 111011 1111S dicreafter, give a IICSh oppoi iunu\ to 

	

the optioii Cither to remain within the abovenientiopied cadrc or to opt 	 . 	 . 	. 	 • . 	. 	. for the gnct ii j)Oliu. cdie 	The option vu1I ha 	to h. cX..I ci .d vi1hiii 
	 PCI onnLI In tilL POIICC ' iickss ort IUP, 111011 10 xrcu. option to i*.\&.i I 0 

( hrcc moiuhs 11001 I he date of issue of thc ordcr ... ...... 	 ' I1C geFicral cadrc and that benefit should be extended (11 CVCFYOflC Iii the wite- 

	

On January I, 1974, further instructions were issued to the Inspector General 	I.r4- 	 less Oranisa1ion. 
of I'ohce to i he 1oI10 1112 cllect 	

:T ;5. The Ipt)L 	dsnussd with the directions indicatcd ,above. TI1LI L 
Sub : 	C.'¼V.J.C. No. 21168—S/,. Ra,ndev Sing/i v. 3tt,ie of Bi/zar and 	 would be no order for costs. Oi/wrs.—for the implementation of the ordcrs of the Patna 

High Court 	 . 
Sir, 	 . 	

a 	 1988 (Supp) Suprenic Court Cases 521 

	

With ICfCICnCC to the G.O. letter No. 3247 dalcd Jul) ,  27, 1974 	 ., 	 II I.' 
Slid T. P. Sinha, Assistant Inspector General of Police (Cornminicatjon)2i 	 (BEFORE RANGANA1'H MIsIA, M. M. Dul i AND M. ri. rAMA. JJJ  

	

Onthesubjectabovemention4 I have been directed to say that thefl tt _ 	 STATE Of 1AMIL NADU AND OTHERS 	 Appell mis 

CXIStIfl stafi of Police Wireless Organisation in connection with their Veisus 
djustmcnt in the ,c.iicia1 polIce cadre 	The option c in be 1 tl.cn wltliin 	zr 

two fllOflthS of the Issue of the oidcrs 	I 	 K. V. SESHAI)IRI AND 01 HERS 	 RCSpOWJCUtS 

	

. 	..... 
The appellant claimed that he was entitled to exercise option and since option 	 Civil Appeal No. 274 of 1988, 
was not asked from him he may be reerted to the gcricial cidic \\hcn  thit 	 deci&d on Januaty 20 1988 

t, 
 

was not doiu.. lie applii..d to the High Couit for dticction The High Court' 	 ' 
found that th benefit of option was confined to rcci ults pi ioi to M I) 6 i970% t'i4 	

Serici L n - Judiciar - I i - Special p i - In iU.or tfl(t 
. -I • _ 	 . 	 , 	 Yit(i rccominendaiioii of Chiel Jiisice of \ladras ugh Court, I AS IIId LOu SIflCt.. the 'PPllaiit h id been recruited long aft&.i that d tic he was not 	ji 	

muit writu aitacln.d to Ilic Ili bli Courl Judb.s  dircc(cd 10 IlL paid entitled to the exercise of benefit of option The writ application was iccoid' 	
sse ' I pay of Rs 100 per m 	hii onth on 	' 	iddition 10 p i 	it par. vi LIII 

ingly dismissed and that decision is the subjcct inatter of the appeal 	 Rcporters of Lc,isl thvt Asscmby 

3 We Ii tic ic id the judgment of the High Cout t vi ith icfci&nce to the 	 A()j)c'iI disjosccl of 	 R M18b70/SLA 
documents placed and he tid learned counsel for parties. Thcic is no doubt I.. 
that the High Court was right iii finding against the appcll tnt that theoption 	

ORDLR In teims of the instructions dated Octobei 1 1974 was as'iul mb'c to those who  
came within the ambit of the earlier judgment Thus the appcuint being a' 	 I Special (cave gr inted 
recrwt of 1972 73 not in the combined cadre but in the viidcss organisation 	

2 Heard learned counsel foi the parties We find that the was not entitled to the benefit of option His appeal is thercforc hiabhc to' 	
leattied Chief Justice of the High Couit of Madras had recommended H ismissed ' 	 i l 	

7 	to the Stare Goiernment to put the Pet sonal Assistants and the Judgment 
._f" 4 Befoie wi. Nit with the appeal we would like to tkc notice ofnthcr 	 WEtters attached to thc judges it pit isith the Rcpoitcts in the 
aspect Iii course of hearing of the appeal to a query m'ide by us lcrncd 	 Legislative Assembly in rc°aid to payability of the specril pay of 
counsel for the appellant indicated the reason as to why the a'ipclh'int 	 Rs 100 per month in addition to'pay. Whiilc d spOsing of the viii 
'inxious to sviitch over to the general cadre 	He relied upon two oi  i e6ik ii. 	 petition the High Court has ditecrcd that the ti.spondents siould get 
communications which ire a part of the record viheic it his been 	 special pay of Rs 100 in additioi, to the srcci ii p iy ihich they have 
that there is no promotion ii opportunity 'iv'iul ibic in the vi irciess organisatIo 	' 	 been i eceiving already 	This ol)viO sly vi is not tlic lccomnicn.Cl ition 
Reasonable promotion"l opportunities should be aiaulablc iii every ising 	 i 	of the Icarned Chief Justice 	On the basis of the iccom'iicndatioii 
public scrsice Th it generates efficiency in seivice and fosters the appropriatci%ii 	 lhe respondents hcconic entitk.il to Rs 100 as by vay of spcci si paY 
attitude to giow for achieiing excellence in servici. In the 'ibscnce of po 	 and Mr Shanti Bhushan appearing lor Slate his no OnIccLion to ac(.Lpt 
motional prospects th.. si.i vice is bound to di.gcni ii. md stagn Oton k1hga , 	 th it p ii t ot die dcci'ion rd itin.. to monthls P i 11.01 of R I t)0 isF. 
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of Delhi v. Purshotom Doss Jhunjunwala 3  proceeded to analyse the case 
of the complainant in the light of all the probabilities in order to 
determine whether a conviction would be sustainable and on such 
premises arrived at a conclusion that the proceedings are to be quashed 
against all the respondents. The High Court was clearly in error in assess-
ing the material before it and concluding.that the complaint cannot be 
proceeded with. We find there are specific allegations in the complaint 
disclosing the ingredients of the offçnce taken cognizance of. It is for the 
complainant.to  substantiate the allegations by evidence at a later stage. 
In the absence of circumstances to hold prima facie that the complaint is 
frivolous when the complaint does disclose the commission of an offence 
there is nöjustification for the High Court to interfere. 

5. We, therefore, allow the appeal, set aside the impugned order and 
direct that the proceedings before the Magistrate shall be restored and 
disposed of in accordance with the law. 

1990 (Supp) Supreme Court Cases 688 
(BEFORE RANOA.NATH Misi, P.B. SA WANT AND K. R.su..swpj.,jy , JJ.) 

DR Ms. O.Z. HUSSAIN 	 .. 	Petitioner; 
Versus 

UNION OF INDIA 	 .. Respondent. 
Writ Petition (Civil) No. 1018 of 1989t, decided on Novethber 15, 1989 
Service Law - Seniority and Promotion - Promotion - Is a normal 

incidence of service 
Sex-vice Law - Parity in employment - Avenue for promotion - Dis 

crimination in making provision for - Absence of provision for promotion 
channelfor Non-medical Group 'A' scientists in the establishment of Director 
General of Ileahh Services under the Ministry of Health and Family Welfare, 
in presence of such provision for similarly placed oflicers in other Ministries 
- held, unjustified - Hence, making of similar provisions, with necessary 
modifications, for the said scientists directed - Constitution of India - Ax-ti-
des 14 and 16 

Promotion is a normal incidence of service. There is no justification why 
while similarly placed officers in other ministries would have the benefit of 
promotion, the Non-medical 'A' Group scientists in the establishment of Direc-
tor General of Health Services would be deprived of such advantage. In a wel-
fare State, it is necessary that there should be an efficient public service and, 
therefore, it should have been the obligation of the Ministry of Health to attend 
to the representations of the Council and its members and provide.promotional 
avenue for this category of officers. It is, therefore, necessary that on the model 
of rules framed by the Ministry of Science and Technology with such alterations 
as may be necessary, appropriate rules should be framed. (Paras 7 and 8) 

Service Law - Parity in employment - Allowances - Book allowance, 
liagner oegree allowance, Risk allowance, Conveyance allowance - rjuaiuy In 

a admissibility - The said allowances having been made admissible to Group 'A' 
a scientists in the medical wing of the establishment of Director General of 

Health Services, held, admissibleto Group 'A' scientists in the non medical ; wing as well - However question of entitlement to non-practising allowance 
left open - Constitution of India, Articles 14 and 16 - Equal pay for equal 
work 	 (Paras 6 and 8) 

b 	b 	Service Law - Pay - Parity in pay - Different pay scales for Group 'A' 
scientists in medical.and non medical posts undcr the Establishment of Direc- 
tor General of health Services - Whether justilied - Opinion not expressed 
- Department directed to examine the question - 	(Paras 6 and 8) 
Writ petition allowed 	 H-M/9682,SLA 

C 	 c Advocates who appeared in this casc: 
Ranjit Kumar, Advocate, for the Petitioner; 
AD. Singh, Senior Advocate (RB. Misra, and Ms A. Suhhashini, Advocates, with him) 

for the Respondents. 
ORDER 

d 	d 1. This is an application under Article 32 of the Constitution and the 
President of the National Council of Bio-Medical Scientists is the 
petitioner. The reliefs asked for are on the allegation that the Group 'A' 
scientists of the Ministry of Health and Family Welfare who are the 
members of the Council. are being discriminatingly treated; they have 

e 	,. 	e not been given any promotional benefits and, therefore, there is a large- 
scale stagnation in the service. it has been alleged that the Group 'A' 
scientists are recruited through the Union Public Service Commission. 
These scientists possess a Master's Degree in the relevant disciplines and 
3 years' experience to entitle them to be recruited. It has been indicated 
in  a chart filed along with the writ petition that the total posts in this 
category are 243 including post of Drug Controller of India. The promo- 
tional posts available are filled up by direct recruitment and open compe- 
tition  and there is no promotional channel provided. Similar scientists in 
other ministries, such as Ministry of Science and Technology. Ministry of 

g 	g Defence, Ministry of Environment and Ministry of Oceanography are 
recruited in terms of rules made under the proviso to Article 309 of the 
Constitution and for their Group 'A' scientific and technical officers, 
promotional avenues are available. The petition further alleges that on 
their representations from time to time, meetings have been held but 

h ti decisions taken in such meetings have not been given effect to and, 
therefore, 	all 	the 	representations 	have gone 	unheeded. 	Particular 
reference has been made to the minutes of a neeting held on May 15, 
1989, where Shri Basudeven: Joint Secretary in the Ministry of Health 
and Family Welfare presided; several officers from different wings of the 
Mi n i s t ry  attended 	and 	representatives of the 	petitioner's Council 

WE 

 — es-   - 

- i 

3 (1983)1 SCC9: l9835('C(Cri) 123:(1983) I SCR895 
-t Under Article 32 of the Consiiiui ion of India 
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participated. It has been alleged that though several demands were 
pressed by the representatives of the Council, only a few were consider-
ed and yet there was no follow-up action for their implementation. 

Notice was issued to the Union of India in the Ministries of 
Health. Human Resources, Science and Technology and Bio-Tcchno)ogy 
and the notice indicated that the matter would be taken up for final dis-
posal. Though no return has been filed to the rule nisi, counsel appeared 
for the respondents and upon appropriate instructions, participated in - b 
the hearing of the matter. 

Annexure P-i indicates the institutions located in different parts .a 
of the country where the posts of 'A' Group scientists, who are members 
of the Council, work. Their total number is 243 and this is not disputed. 
The petitioner has placed on record the rules framed in exercise of 
powers under proviso to Article 309 of the Constitution in the Ministry 
of Science and Technology, covering Group 'A' scientists. Rule 13 there- 
of provides avenues for promotion. This also is not disputed. Annexure : 
P-3 is a tabular statement prepared by- thepetitioner, showing the dis- 
parities in the service conditions between the Bio-Medical scientists and 
other 	similar 	scientists 	and 	the 	discrimination 	that 	Group 	'A' 
specialists/scientists under the establishment of Director General of 
Health Services suffer. The pay scale for different categories of Group 
'A' scientists in the non-medical posts and of doctors in the medical posts 
have been separately shown. It has been pointed out therein that while e 

there is a difference in the pay ccalc in the establishment of Dircctor 
General of Health Services, there is no disparity in respect of similar 
posts in the Indian Council of Medical Research (ICMR) or in the All 
India Institute of Medical Sciences, Delhi or the Post-Graduate Institute 
at Chandigarh. It has been further pointed out in the said chart that 
various kinds of allowances are admissible to the doctors in the medical - 
wing, such as book allowance, higher degree allowance, risk allowance 
and conveyance allowance in the establishmentof Director General of 
Health Services wl tie the non-medu..al category manned by the A g Group scientists is denied all these allowances. It has also been alleged 
that while the medical category doctors get non-practising allowance the 
benefit of such allowance is not extended to the non medical category.  
Such discrimination according to the petitioner, is not noticed in the - 
ICMR or in the two Institutes at Delhi and Chandigarh respectiely.  ui 

4 The Fourth Pa) Commission in Chapter 29 paragraph 298 
recommended: 

"The question of granting incentive to officers and staff who 
acquire higher qualification has also engaged our attention. Rail- 
ways have suggested a scheme for giving such incentives in the con- 

0.1. IILJSSAIN v. UNION OF IN1)IA 	 691 

text of the need for updating the skills of the employees for the 
more efficient discharge of their duties in these days when 

a modernisation and adoption of advanced technology is being 
undertaken in different fields of railway working. Suggestions have 
also been made for grant of post-graduate allowance to veterinary 
surgeons and special allowances to EDP personnel. Some such 
schemes are in exktence in the defence services. We suggest that 

b 
some incentive should be given to employees who acquire qualifica-
tions which are useful for their work and contribute to their 
efficiency." 
5. On December 15, 1986 the Office Memorandum in the Ministry 

of Personnel, Public Grievances and Pension indicated that this recom-
mendation of the Pay Commission has been accepted by the government. 

6. Undoubtedly, in regard to the three other allowances, namely, 
book allowance, risk allowance and conveyance allowance, there is no 
scope for discrimination between Group 'A' scientists in non-medical and 
medical wings. In fact, at the hearing of the writ petition, respondent's 

d counsel found it difficult to support the prevailing position. We are of 
the opinion that these four kinds of allowances, which are admissible to 
the medical doctors, are also admissible to the Group 'A' scientists under 
the non-medical category employed in the establishment of Diretor 
General of Health Services. The claim for non-practising allowance 

e stands on a somewhat different footing and we do not think on the 
present state of the record of this proceeding, we can come to a definite 
conclusion that the Group A' scientists in the non-medical category 
would be also entitled to such allowance. We, however, leave the ques-
tion open and government at their level in the appropriate Ministry 

f would examine tenability of this claim as and \'hen raised. It has been 
canvassed by petitioner's counsel at the hearing that there is no justifica-
tion for the disparity in the scale of pay between the two categories of 
officers. Government counsel has .taken the stand that the qualifications 

• of officers in the two wings are different and the difference ih the pay. 
g scales has always existed. Itis difficult for us on the material available to 

take any final view of the matter but the respondent should examine 
ten,pbility of the claim to equal séales of pay: 

7. This Court, has on more than one occasion, pointed out that 
h provision for promotion increases efficiency of the public service while 

stagnation reduces efficiency and makes the service ineffective. Promo-
tion is thus a normal incidence of service. There too is no justification 
why while similarlyplaced officers in other ministries would have the 
benefit of promotion, the non-medical 'A' Group scientists in the estab-
lishment of Director General of Health Services would be deprived of 
such advantage. In a welfare State, it is necessary that there should be an 

ATI 
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efficient public service and, therefore, it should have been the obligation 
of the Ministry of 1-Iea!th to attend to the represen ta t ions of the Council 
and its members and provide promotional avenue for this category of a 	a 
officers. It is, therefore, necessary that on the model of rules framed by 
the Ministry of Science and Technology with such alterations as may be 
necessary, appropriate rules should be framed within four months from 
now providing promotional avenue for the 'A' category scientists in the 
non-medical w j.,f the Directorate. b 	b 

8. This writ petition is allowed and the following dtrections are 
issued: 

(1) Win four months from today, the Ministry of Health and 
Family Welfare of the Union of India shall frame a set of 
appropriate rules, inter alia, providing suitable promotional C 	 C 

avenue for the 'A' Group scientists in the non-medical wing of 
the establishment of Director General of Health Services; 

(2) These 'A' Group scientists shall be entitled to book allowance, 
higher degree allowance, risk allowance and conveyance I 	d allowance at the same rate as is admissible to doctors in the d 

medical wing in the Directorate w.e.f. April 1, 1989; 
(3) 	Government shall examine the tenability of the claim of equal 

pay scals for this category of oflicers within four months from 
today. 

9. There shall be no directions for costs. 
e 	i 	e 

1990 (Snpp) Supreme Court Cases 692 
(BEFORE RANGANATH MISRA AND P.B. SAWANT AND K. RAMASWAMY, JJ.) 

ANAM ICA MISHRA AND OThERS 	 .. 	Appellants; 
Versus 

• U.P. PUBLIC SERVICE COMMISSION, ALLAHABAD 
AND OTHERS 	 .. Respondents. 

Civil Appeals Nos. 4582-4585 of 1989, decided on November 9, 1989 g 	 g 

Service Law - Appointment— Examination - Recruitment examination 
- Cancellation of, for error at the stage of calling candidates for interview - 
Justifiability - Written test and interview - Some candidates with better per- 
formance in written examination omitted from being called for interview while 
others with inferior performance not Only called but selected as a result of h 	 ti 
improper feeding in the computer - In such Circumstances t'arcel1aton of the 
entire examination, held, unjustified - Cancellation of the recruitment and 
holding fresh interviews on the basis of the Sante written examination would 
have stirneed 	 . 	 (J'aras 4 & 5) 

Appeals allowed 	 Fl-M,)674/SLA , 

t 	From the Judgment and Order dated July 29, 1088 of the Allahahad 1-ligh Court in 
C.M.W.P Nos. 11933 & 16493 of 1987. 15731 of 1987 and 12373 uf 1987 

V 
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G. 	. __J 
IN TH E C EN TRAL ADM IN ISTRAT lYE TRIBUNAL , GU WAHA 

L 

O.A. No. 220 of 2006 

Mohan Lal Goswami 

Applicant. 

-vS- 

Union of India & Ors 

Respondents. 

The written statement on behalf of the 

Respondents abovenamed: 

WRITTEN STATEMENT OF THE RESPONDENTS 

MOST RESPECTFULLY SHEWETH: 

1.. 	That with regards to the statement made in para- 

graph 1 of the instant application the respondents beg 

to state that as per the para-6 of Annexure-Il to Govt.. 

of India, Ministry of Personal, Public Grievances and 

Pensions (Department of Personal & Training) letter No. 

35034/i/97-Estt(D) dated of August, 1999 (Annexure-li of 

the O..A..) grant of financial upgradation under ACP 

Scheme to the Central Govt. Civilian Employees on 

completion of 12/24 year's are subject to fulfillment of 

normal examination Seniority-cum-fitness etc.. as pre-

scribed for regular promotion recruitment/service Rules 

for regular. promotion to Higher Grade to which financial 

upgradation is to be granted. 

Contd. .. - .. P/ 
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[2] 

That with regards to the statement made in para- 

graphs 2 and 3 of the instant application the answering 

respondents begs to state that those are within the 

specific knowledge of the applicant and the respondent 

can not admit or deny the same.. 

That with regards to the statement made in the 

paragraph 4.1 of the instant application the answering 

respondents have no comment. 

That with regards to the statement made in the para-

graph 4.2 of the instant application the answering 

respondents beg to state that facts brought out in this 

para are agreed except the statement made by him that 

Deptt. could spare him only in 1995 even though his 

promotion order was issued in September, 1994 has cause 

for delay in relieving him on promotion as Supdt, (aIR) 

Grade-Il cannot be commented upon at this stage. 

S. 	That with regards to the statement made in the 

paragraph 4.3 of the instant application the answering 

respondents beg to state that as er \clarificat given 

against point No. 16 of DOP&T ON No. 35034/1/97/Estt.(D) 

Vol (Iv) dt. 10 Feb, 2004, all promotion norms have to 
- 

be fulfilled for grant of upgradation 	 jjhe 

Scheme and no upgradation shall be allowed if any em-

ployee fails to qualify the departmental test rescribe 

for the purpose of regular promotion, 	he has no 

passed the procedure examination, he is not eligible for 

grant of 2nd ACP. 

Contd .... P/ 

I.&P 
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That with regards to the statement made in the para-

graph 4.4 of the instant application the answering 

respondents beg to state that in view of the reply of 

para-i above the applicant is not entitled for 2nd ACP 

and therefore, no financial upgradation on this account 

is Admissible to him. 

That with regards to the statement made in paragraphs 

4.5 and 4.6 of the instant application the answering 

respondents beg to state that benefits granted due to 

implementation of CAT, Bangalore Bench Judgment are no 

applicable to the applicant as he had 6~ompleted 
511J 

year's of service as JE before 9th August, 1999 there-

fore no benefit under this Scheme was admissible to him, 

That with regards to the statement made in paragraph 

4.7 of the instant application the respondents beg to 

reterate the statement made in the paragraph 1 and 5 of 

the instant written statement and hence the applicant 

is not eligible for grant of 2nd ACP. 

That with regards to the statement made in para 

graph 48 of the instant application the respondents beg 

to 'state that E-in-C's branch, Army HQ vide their letter 

No. 75011/RR/JE(Civil)/CSCC dated 12 June 2002 has 

desired to take up case with Govt. for grant of one time 

special sanctioned for JE5 also were promoted from lower 

post and have completed 5 year's regular service as on 

01 Jan 86 or after but before 09 Aug 99. As the applic-

ant was promoted as 8/R Grade-Il on 06 Feb-1995, his 

case was not covered for such sanction. 

Contd.. . 

( 
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That with regards to the statement made in para-

graphs 4.9 and 4.10 of the instant application the 

answering respondents state that those are matters of 

record and the respondent does not admit anything which 

is not borne out of records. 

That with regards to the statement made in para-

graph 4.11 of the application the respondents begs to 

state that the respondent department has correctly 

intv4e4 to applicant vide its letter dated 10/06/04 

that applicant is not entitled for 2nd ACP, Respondent 

Department has not intermirgled the two scheme i.e. the 

departmental scheme dated 25.04.96 and the ACP scheme 

dated 09/08/99 of the Govt. of India. In both the scheme 

it is mandatory to have diploma in Civil Engineering and 

applicant should have pass departmental examination to 

be promoted to the next higher rank, which in present 

case the applicant does not possess. upgradation in 

higher pay scale under ACP scheme can only be given to a 

Govt Servant if he is eligible for the post on promo-

tion. In present case applicant is a matriculate and 

recruited as Sub- Overseer in th apy scale of 260-8-

300-EB-8-340-10--380E8-10-430 (pre revised & 3200-4900 

revised (S-6) promoted as JE (Civ) in pay scale of Rs. 

5000-150-8000 (S-9) which is the highest scale can be 

tenable by a matriculate applicant. 

That with regards to the statement made in para-

graphs 4.12 of the instant application the answering 

respondents begs to state that these are matter of 

records and the respondents do not admit anything which 

are not borne out of record. 

Contd...P/ 
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That with regards to the statement made in para-

graph 4.13 of the application the respondents beg to 

state that the order dated 28/09/05 by respondent de-

partment has been issued as per Govt of India DOP & T OM 

& clarification on the subject matter. There is no 

ambiguity in the order, 

That with regard to the statement made in para 

4.14 of the application the respondent denied the same. 

In present case applicant has not been granted 2nd ACP 

in view of provision in OM issued in Govt of India, DOP 

&T dated 09/08/99. Where it is clearly mentioned that 

higher pay scale under ACP Scheme shall be given to 

those Govt Official who will fulfill all criteria of 

promotion. In present case applicant has not fulfilled 

all criteria of next promotion, Hence higher pay scale 

under ACP Scheme has been denied. 

That with regard to the statement made in para-

graph 4.15 of the application the respondents begs to 

deny the correctness of the statement. The Respondent 

beg to reiterate the statement made in paragraphs-il and 

14 of the instant written statement. 

That with regard to the statement made in para-

graph 4.16 of the application the respondents not agreed 

with the same. In para 6 of Annexure-I to the Govt of 

India, tOP & T OM dated 09/08/99, it is clearly stated 

that financial upgradation under ACP scheme can only be 

given subject to fulfillment of normal promotional 

norms. In present case applicant has failed to fulfill 

all promotional norms i.e. required educational qualifi- 

Contd,, * 
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cation and passing of departmental examination etc. 

Respondent has not imposed any rider, rather these are 

already stipulated by Govt of India, who is competent 

authority on the subject matter. 

That as regard to the statement made in paragraph 

4.17 of the application the respondents beg to deny the 

same, ACP Scheme has been introduced by GOvt of India to 

grant financial upgradation to those eligible govt 

servant who are stagnated for a long time in same rank 

due to non availability 	of 	adequate 	promotional 

avenue..Govtof India has categorically clarified that 

higher pay scale underACP scheme can not be given to 

those Govt servant who does not fulfill promotional 

criteria. In the case of state of Tripura and other V/s 

KK Roy, Hob'ble Supreme Court has directed to extend ACP 

scheme to those Govt servant who stagnated due to im-

proper cadre structure otherwise they are eligible for 

higher post. Applicants case is not similarly situated 

to the above ref case. 

That with regard to the statement made in para 

4.18 of the application the respondents beg to dent the 

same. Ld. Advocate of applicant has misinterpreted the 

noble idea of ACP scheme- Govt of India has introduced 

ACP scheme for these Govt servant who are otherwise 

eligible for higher post, but could not be placed due to 

inadequate vacancy. In present case no special consider-

ation is implied on applicant to deny the higher pay 

scale under ACP scheme. Respondent has acted as per 

guidelines of Govt of India instruction and clarifica-

tion onthe subject matter. 

Contd. 
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That with regard to the statement made in para-

graph 4.19 of the application the respondents beg to 

state that applicants case is not similiarly situated as 

the case of C & AG of India. 

That with regard to the statement made in para-

graph 4.20 of the application the respondents beg to 

state that applicants case is not similarly situated as 

the case of accountant general (A& E) Meghalaya. Wher-

eas senior accountants have been granted 2nd ACP in the 

pay scale of Rs.5500-9000, being eligible for next 

higher grade. In present' case applicant is not eligible 

for the next higher grade. 

That with regard to the statement made in para-

graph 4.21 of the application the respondents beg to 

offer no comment. 

That with regard to the statement made in para-

graph 4.22 of the application the respondents beg to 

state that these are untrue and false, hence denied. All 

conditions laid down in Annexure-1 of ON dated 09/08/99 

is simultaneously and concurrently applicable to all 

individuals. No individual can be granted by mere con-

sideration of a particular para or paras in isolation 

but all other conditions stipulated elsewhere have to be 

fulfilled before granting financial upgradation. In 

present case, condition laid down in SL No.6 of Annex-

ure-I of OM dated 09/08/99 should be and must be ful-

filled in case of any Govt. official. 

Contd. . * 
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In the case of a Madhava Rao Vs UOI and other, Ld 

Tribunal has observed in paragraph (vii) that fulfill-

ment of normal promotional norms for promotions from one 

grade to the other should be fulfilled. Iii present case 

all promotional norms e.g. educational qualification 

and passing of departmental examination alongwith ACR 

for last three years have been considered before issuing 

financial upgradation to applicant. Applicant cannot 

dictate respondent department while considering his case 

to suit his own requirement. However department has to 

obey conditions and instruction laid down by Govt. of 

India time to time on the subject matter. 

That with regard to the statement made in para-

graph 4.23 of the application the respondents beg to 

state that it is agreed that promotion is a condition of 

service, but it can be granted subject to fulfillment of 

all promotional criteria. In present case applicant has 

not fulfilled all promotional criteria. Under any cir-

cumstances promotion cannot be granted to a noneligiblo 

person, who is otherwise lacking in educational qualifi-

cation. Applicants case is not similarly situated to any 

of the case referred in OA. Where those applicants are 

otherwise eligible for higher post and hence may be 

considered for ACP even though they have limited promo-

tional prospects. 

That with regard to the statement made in para-

graph 4.24 of the application the respondents beg to 

state that learned Advocate of Applicant is trying to 

misguide the learned Tribunal by misconstrued/misinter-

preting provision of Govt. of India 011 dated 09/8/99 

~O 	Contd... , P/ 

• 	- 
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and further clarification on the subject matter. Govt. 

of India has introduced financial upgradation of those 

Govt. servant, who are otherwise eligible for higher 

post but stangnated in lower post due to inadequate 

vacancy in higher post. Govt. of India has accordingly 

imposed condition SI. No. 6 of Annexure-I and further 

clarified in para-53 of DOP & T letter dated 18/07/2001. 

That with regard to the statement made in para- 

graph 4,25 of the application the respondents beg to 

offer no comment. 

That with regards to the statement made in para- 

graphs 5.1 and 5.2 of the instant application the an-

swering respondents have already stated in the para-

graphs 13 and 14 of the instant reply. 

That with regards to the statement made in para- 

graph 5.3 	of the instant application the answering 

respondents have no comment and as reference has been 

made to the Deptt. of C & A.G. 

That with regards to the statement made in para- 

graph 5.4 of the instant application the respondent beg 

to state that contention made in this para is false, 

fabricated and incorrect hence denied. As no requirement 

of 5/15 years of service has been imposed for grant of 

2nd ACP. The same has not been granted to him because he 

has not passed the procedure Exam. 

That with regards to the statement made in para- 

graphs 5..5, 5.6 and 5.7 of the instant application the 

Contd. ...  
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respondents beg to state that requirement of passing 

procedure examination is essential as per clarification 

given by DOP & T letter and 'E-in--C's Branch, Army HQ 

letter stated in reply to above paras. As per the let-

ter, all promotion norms have to be fulfilled and no 

upgradation shall be allowed if an employee fails to 

qualify departmental test prescribed for the purpose of 

regular promotion. The applicant for the purpose of 

regular promotion. The applicant is trying to claim 

upgradation without failfilling requisite qualification 

required for such upgradation.. Decision given on the 

application of the indivisual is as per rules applicable 

for grant of ACP, 

That with regards to the statement made in para-

graphs 5.8 & 5.9 of the instant application the respond-

ents beg to state that the contention made in this paras 

are unturn, false and incorrect have denied Respondents 

further begs to state that he is neither eligible for 

deptt. scheme dated 25 April 96 nor is he eligible for 

grant of ACP. No alteration/supersession of rules has 

been done as alleged.. 

That with regards to the statement made in para-

graphs 5.10 & 5.11 in the instant application the Re-

spondent begs to state that the contention's made in 

those paras are false, untrue and incorrect hence de-

nied. Further beg to state that he is neither eligible 

for deptt. scheme 25 Apr 2006 nor he is eligible for 

grant of 2nd ACP, No alternation/supersession of Rules 

has been done as all accorded. 

Contd.... P/ 
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32 	That with regards to the statement made in para- 

graphs 5.12 and 5.13 of the instant application the 

respondents beg to state that the applicant is asking 

for 2nd ACP for which he is not qualified and therefore 

his case has not been considered. The Respondent further 

beg to state that the ground set forth in the instant 

application are not good ground and also not tenable in 

law 'as well as' on facts and therefore this instant 

application is liable to be dismissed. 

That with regards to the statement made in para-

graphs 6,7 and 8 to 8.5 the respondents have no comment. 

That with regards to the statement Imade in para-

graph 9 of the instant application the respondents beg 

to state that the claim of the applicant is illegal and 

illfounded and the applicant is not entitled to get any 

interim relief. 

That the respondents submit that the application 

has no merit and as such the same are liable to be 

dismissed. 

Contd.. . .  
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VERIFICATION 

I, 

being authorised to herby verify and declare that the 

statement made in this reply of 	in 

para 	MT.... are true in my knowledge, these made 

in para .....................being matter of 	records 

are true to my information and believe and I have not 

suppressed any material fact. 

And I sign this verification on this 	day 

of .. . . JAxe. . - -' 207. 	11 

DEPONENT 

C1o1 
So.4 (Adm 
'. 

Contd.... P/ 
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In the matter Qf;-

O.A. No. 220/2006 
Shn M.L. Goswami. 

Applicant. 

-Vetsus- 

Union of India and Othets. 
.... Respondents. 

4 LLLS 

In the inatterof: - 

Additional reoim1er tiled by the 

applicant against the written statement 

submitted by the respondents. 

The above named applicant most respectfully begs to state as under: - 

1. That in paragraph 11 of the written statement, it has been stated by the 
respondents Union of India that the applicant was a matriculate and 

recruited as Sub-overseer and promoted as I.E (Civil) in the pay scale of Rs. 
5000-8000/-, which is a highest scale can be tenable by a matriculate 

candidate. 

Ztisfinent to mention here that in the earlier written statement in 

O.A No. 241/2004 of the same applicant, it has been stated in para.1 (C) and 

(d) of the written statement as follows;- 

"(C) As per earlier Recruilment Rides of Supdt B/R Gde-II (Re-

designated as JE (civil) published in SRO-299 dated 10 Nov 1983 as 

amended vide 5R0-161 aatea12may19SSfAflfleXt1100  
vacancy of Supdt B/K Chic-Il was tillei up by promotion from 
direct entry Matriculate Sub-Oveiseers having 15 yeats regular 

service n the grade. MES/228556 Shri Mohan La! Goswanii, j.E 



1 
(CIVIL) was appointed as Sn 
promoted to Supdt B/R Ode-Il 

' 	 \ 
C49 nd 

sdas JE (civil) vide this 
HQ letter No. 131841/4/473/EngrsfE1D dated 24 Sep 1994 
(Annexure-I of OA) as per above Rules, which is counted as first 
- 	 - 	 -S tinancial uy_g4a S

on to the applicant. It is also intimated that 
there is no provision for promotion from Sub-overseer to JE (Civ) 
in the revised recruitment Rules of JE (Civil) published vide SRO-
78 dated 30 Apr 2001 (Annexure-R-IV). 

p .S_•I 	 S 

Lo~ 

(d) On completion of 24 yeais of service the applicant was due 
for second financial up gradation under ACP scheme in the grade 

of Supdt BJR Ode-I which was' next higher grade to Supdt B/R 
Ode-Il as per earlier Recruitment Rules. Since passing of MES 

procedure examination wasTandato for further vromotionto 
the post of Supdt B/R Gde-I, the second ACP to the applicant 
would be due only on passing of the requisite examination and 
completion of 24 yeals of service or 99 Aug 1999 which ever is 
later. This has also been clarified by E-in-Cs Branch, AHQ letter 
No 84619/47/ACP/CSCC dated 02 Nov 2000 (Annexure R-V). The 

applicant has not yet passed the requisite examination hence got 
eligible for second financial up gradation under ACP scheme. 

- 	 - 

Moreover the post of Supdt B/R Ode-I has now been abolished 
consequent on re-designated of Ode-TI & Ode-I as JE under 
revised Recruitment Rules." 

It is quite dear from the above categorical statement of Union of 

India that as per amended recruitment rule of 1983 dated 12.05.1988, 10% of 

vacancy of Superintendent B/R Grade-U was filled up by promotion from 

direct entry matriculate Sub-overseer having 15 years of regular service in 

the grade, accordingly applicant who was matriculate and appointed as 

Sub-overseer on 13.03.1968 was promoted to the post of B/R, Grade-H vide 
letter did. 24.09.1994 after a lapse of about 27 years and this was the first 

promotion granted to the applicant. It is relevant to mention here that the 
post of B/R, Grade-H against which the applicant was promoted under 10% 

quota without having any diploma in Civil! Electrical/Mechanical. The 

4'4. 
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said B! E, grade-il was subsequentiy 	 Civil, but 
- -' - 

• 	applicant although were redesignted 	.E, but he has been promoted to 

the said category without having any diploma in engineering as required 

under the statutory recruitment tule now in force. As such question of 
passing of procedure examination or possessing the dipioma as one of the 

statutory qualification is required under the existing RR does not arise in 

the instant case of the applicant. Sine he was promoted in the cadre of 
Superintendent BR, Grade-il from the cadre of Sub-overseer under 10% 

quota by way of relaxing the statutory recruitment qualification. Therefore 

once the statutory qualification has been relaxed in the case of the applicant 
while promoting him from the post of Sub-overseer to the cadre of 
Superintendent, BR, Grade-il, which was sifbsequently re-designated as j.E 
as such respondents are barred by law of estoppel to insist that the 

applicant is required to fulfill the statutory recruitment qualification and 
also require the passed them procedural examination for the purpose of 

benefit of 2nII ACP. Rather applicant is entitled to relaxation in the matter of 
educational qualification and passing of departmental examination. 

2. 	That it is stated that once the applicant who entered into service with the 
basic qualification of matriculation in the cadre of Sub-overseer without 
having any diploma in civil engineering or any other branch in.engineering 

course, but promoted to the cadre of Superintendent, B/R I  Grade-ffi under 

10% quota without having any diploma in civil engineering  rather it can be 

said that the respondents TJ.O.i made specific provision for granting 
promotion to the cadre of Superintendent, B/R, Grade-Il. without any 
recruitment of diploma in civil engineering. But subsequently at the 
instance of the respondents U.O.L the post of Superintendent, B/R, Grade-
II and B/R Grade-I have been redesignated as iF, Civil and accordingly the 
applicant also redesignated as JE, Civil without having any diploma in civil 
engineering. As per new RR i.e. recruitment rule, 2001 holding the field, 
diploma in civil engineering and recruitment of passing of the procedure 
examination are necessary for further promotion to the cadre of Asstt. 
Engineer and as such the aforesaid qualification are also the pre-condition 

$-N 

'Z• 
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for. granting ACP iefits s of 	working in the cadre of 
jE(Civil). 

It is pertinent to mention here that since the applicant, who is 
holding the post of JE, Civil without any diploma in civil engineering and 
promoted under the erstwhile recruitment rule and promoted to the cadre 
of Superintendent, Grade-il under the erstwhile RR in relaxed standard 
under 10% quota. As such the respondents at this stage cannot insist for 
grant of benefit of 2' ACP for acquiring the statutory qualification 
prescribed in the new recruitment rule. Moreover, recruitment rule, which 
is now holding the field which prescribed recruitment qualification for 
diploma to the cadre of Asstt. Engineer cannot be imposed at this stage to. 
the section of re-designated JE without having diploma in civil engineering 
and at the same time applicant cannot be made to suffer by not extending 
the benefit of 2 ACP on account of non possession of recruitment 
qualification for promotion to the cadre of Asstt. Engineer. It is a known 
fact to the administration that the erstwhile matriculate Sub-overseer have 

been promoted to the cadre of Superintendent ,B/R, Grade-il without 

requirement of diploma in civil engineering. Therefore it can be rightly be 
said that the applicant although re-designated as JE, Civil but they fail in a 
separate category of JE, Civil without having any' statutory recruitmeni 
qualification. Therefore, authorities are not entitled to insist upon the 
applicant that they should posses diploma in civil' engineering and to 
qualify in the procedure examination for the purpose of granting benefit of 
2nd ACP. 

3. / That it is stated that once an employee promoted in a particular cadre 
under relaxed standard without having any particular statutory 

	"I 

qualification, such qualification cannot be insisted by the respondents at a 
subsequent stage for further promotion for grant of any benefit and ACP 
scheme. It is relevant to mention here that the procedure examination in 
fact meant for diploma holder Junior Engineer. Therefore denial of benefit 
of 2ncl ACP to the applicant on the alleged ground of non-fulfilling the 
eligibility condition such as non passing of procedural examination and 
non possession of diploma in civil engineering cannot be ground of denial 

,/.. 
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of 2nd  ACP The very 	 for stagnation of 

the employees in a particular cadre. In this connection the applicant relies 

upon the decision of the Hon'ble Apex Court in the case of Raghunath 
Prasad Singh -Vs- Secretary, Home (Police) Department, Govt. of Bthar 

reported in 1988 (Suppli) SCC, Page-519. It is also relevant to mention here 
that the benefit of ACP under ON dtd. 09.08.1999 has been extended by the 
Govt. of India in lieu of promotion. After a lapse of 12 years and 24 years 
provided, the employees concern did not avail any benefit of promotion in 
the meanwhile. in the instant case applicant is a matriculate and with the 

said qualification the applicant have been selected for appointment in the 
year 1968 in the cadre of Sub-overseer. Thereafter he was promoted only 

once during his entire service carrier in the cadre of Superintendent, B/R, 
Grade-il that too under 10% quota as such applicant cannot be denied the 

benefit of 2nd ACP only alleged ground of non fulfillment of recruitment 
qualification and also on the alleged ground of non passing of procedural 
examination The applicant further relies the judgment of the Division 
Bench of Andhra Pradesh High Courtm the case of S. Chittaranian Das and 

others -Vs- Secretary, A.P. Residential Educational institutions Society, 
Hyderab'ad and others, reported in (2007) 6 SLR 434. 

(Copy of the Hon'ble Apex Court's judgment dated 11.12.1987 

in Civil Appeal No. 2439 of 1982 and the judgment passed by 
the Hon'ble Andlira Pradesh High Court on 05.06.2007 in WP 
No. 24603 of 2007 are endosed herewith as Annexure- A and 

respectively). 

4. 	That in the facts and drcumstances stated above, the applicant most 
humbly submits that he is entitled to the. relief prayed for, and the O.A 
deserves to be allowed with costs. 
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VERIFICATION 

I, Shri Mohan Lal GOSWaIIiI, S/o Late Bimal Behari GoswamL aged about 
57 years, working as Junior Engineer (Civil), MES No. 228556 in the office of 
the Chief Engineer, Shifiong Zone, MES, Spread Eagles Falls, Sliillong-

793001, do hereby verify that the statements made in paragraph 1 to 4 of the 
additional rejoinder axe:tTue to my knowledge and belief and I lave not 

suppressed any material facts. 

And I sign this verification oil the 1&day  of September 2008. 
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I l : S 	I /S 	 Pettioneis 	 RAGHUNATI-' PRASAD SINGH 	 AppelIan 
Versus 

 

1eisus 	
SECRETARY HOME (POLICE) DF ARTMENT 

_ - 1 	REGAL PRO IDENT FU'D COMMISSIONER 	 GO\'ERNMENT OF BHAR AND OTHERS 	 Rspon&ns 
AND OTHERS 	 Respondents 	 Civil Appeal o 24,9 of 1982T 	cded on Dccemoer 1 1 ,  197 

it Peutions Nos 8000 01 oF 1982 	h \\'rit PLtitions 	 Ser%ice L n - Appoin meat 	Signal (\\ ireless) \\ ing  separated from ;'- 	\Ji ' I 	 No 	6976 r 198 	834 585' S)33 D5 etc 	 the cor b ned po lice force in Sfatc of Bihar w e \F1) £ J9 '0 _ Held recruit 

c -  I 41 1 - - - - 
of 1972 73 in t IC separqtCd wireless organisation not entitled to iai1 the bei cut ot 19o3 and 12 791 94 12642 4 at 16O3 of option to go to the aencrql police c.zdre conferred by GOs dated Ma 9, 1970 

t of 1984 deci&J on J muary 29 1988 . and January 1 1974 - However. State Government direLted to proide it Ie'ist 4 t1J1 
 

two promotional opportunitus to officers of the wireless organisation 4- 1 abuui- Lav - Employees' I'ro'ide,it Funds and i\1isceItantous  - 	 lM 	 - 	 i 	, 	A )nea dismissed 	 R M/b 76 /SLA'TrIroisioii_ Act, 192 - Section 1 - ct Wf)IitS 10 .ducuiona1 intituUons 
* 4i 	VZ D. A. V. College 	 I 	 Adiocaies it'/zo appcarc(/ In iJzi ca.sc 

: 	 - 	 , 	G. L. ang1u Senior Adocate ( SI/s K. R. \agaraja R. 11 H e~gde and 
- 	 , 

I 	4 	Writ pt 	s disiiissed 	 R M/S872/SL 	
' 	 B. Aiisliiia Prasad Adocdtes with him) for the Appel 1 ant  

D. Gobuidhan Advocate for the Respondtnts 
ORDER 

ORDER 

	

i• Shri S. K. Bagga, Ie3rned counset aopeurs for the petitioners. 	S
This appeal by specaI leave is directed against the decision of a Divi- fl( 	 We do not find any substa cc in the ontcntion of the petitioners in 	fr 	

iOi) Bench of the P itii t High Court rJecting t he writ ptition of tIi ippJf iiit 
. 	 these cases that the EinpIoees ioident Funds and Miscellaneous ' - 	 itho had claimed for being ibsorbed in the iegular police force on the basis of Prousions Act 1952 (hcreirafter reicrred to as 4the Act ) has no 	 ecrcise of option 

	

1 	pphc'ltion to the education ii institutioos who at t. petitioners in these 
cases 	Vie ti eicforc dismiss all thcsc ciscs 	 t 	 2 It is not disputcu 1at until May 6 1970 theic was t combined police 

force in the Stati. of Bihar riised under the Police Act of 1861 iI -h included 
 1 	 2 We direct that the petiuoni.rs shall comply with the Act and 	 ri.guf r police pcisonncl a nd those scrvini in the SignI (WiiL'es) branch 

JI the scl'ernes ii imed theieundei regtlarly wtth effect Jaom F bruary 1 	 On May 6 1970 the iijcicss wing was scpara;ed. Aamittedl) the apj elI 4nt 
1988 	\Vh lte\cr irrears they ht to pay undci the 	ct mi the 	 was ri.cmuitcd as a cctablic in the wiicicss 	ler May 1970 A Di\bion 
schemes in respect of the periot between Much I 	982 and 	 Bench of the Pain' H gh curt in C Wi C 21,of 1968 diposcd 0 on M iy 9 

1 	Feoioarv 1 1988 shall be paid hs ich of (hi. petitioner uthin suc.. 	: 	i969 il ih. dcahrib  with thi. c isi. 	teriie contable i4.ciuimcd lilto ifa. Thl in 
tirI Le a TILY bi. ° inted 1 y tile F.-gion :iI ,  i ro\ ;Oent Fun I Comm sior er 	 Si'ns ~

15
TI tn 	ocu iou is 	iy ul the 	rrc  ir. 	fl\..Oil 110 r Macn 1 	98 	 h e o 	diieLt thu. iespoiidents 	trCii I 	iitiO i. 
up rn Feoruaty 1 19gb in icarIacc with the djri_ct'ns or the 	 nicnrni of the ngk police loice until to par-lie cdrcs are c cttcd for 
Regional Pros ident Turd Commissionei he h ill not ley any ln1ages 	

wd to considur h olsu. in the -iattcrf prornobon uIong  for the  del r 	in. itt of iii. 4ri cai s 	Hi irg tc ud Li  the  special 4 	 -- 	

i nh the other lijer -itu. onsl ibks of the general police xoru.c facts of these css the subscribcrs ('hc c nploees) shall not be 	
MY 9 1970 tnu. Stqte Govern nu.nt issued the Iolloii ing direc tioij to the cnAitlu. 	a Jfl) intetest on liii. Iriejis 	Thu. \\ it  Du.tiui0iIS are disposed 

-r 	 lnsiector Gu.neial of Police 
of uco dlngl\ 	a cas 	

i b 	Dcclaiation of the Gu.i cii' \ reless Orgrisanoi of il c olice 
dcprtunu.0 ts a ClOsu.d cicic and separat.. fron the 	nci i' 
I olice cadic A. I 	

Oidu.is—S joel a 	\V lfl u.ilii.i rfom il u. jaic of isue ci 	ii a d i 8 uc 
tFlow uiuc judguncuul a,id Ordeu dauui Frbruunuv 	 f 

1. \J C \u 87i (41 19 

- 
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2.All. the existing per'anent -had tcmpp.ry posts of the police. 
wireless organisation will be deemed to be a pait bud parcel of the above 
cadre. . 

3. The existing stall of the- police . wireless organisation will . have 
the option eiLher 'to remain within the abovemëntioned cadre or to opt 
for the general police Cadre. The option- Will have to be e.:rcired within 
three months from the date of issue of the order .... ' 

On January 1, 1974, further instructions were issued to the Inspector General - 
of Police to the following effect 	. 

Sub 	C.W.J.C. No. 21168—S/i. Ramdev Singit v. State of B/liar and 
Others—for the implementation of the orders of the Patna- - 
High Court 	 . 

- Sir. 
With reference to the G.O. letter No. 3247 dated July 27, 1974 dl 

Shri T. P. Sinha, Assistant Inspector General of 'Police (ConirnuflicatiOfl)': 
on the subject abovernentioned, I have been directed to say that the St 
Govcrnmeht has taken the decision that fresh option be taken from the 
existing staff of Pdlice- Wireless Oi -gariisation in /connectton with ihcii 
adjustment in the general police cadre. The optin can be taken willinif  
two months of the issue of the orders ....  - 	' 	-- 

The appellant claimed that he was entitled to exercise option and since OpIiOfl 

was not asked from him, he may he reverted to t lie general cadre. When that 
was not OOnr', lie applied to the Fitch Court for direction. The High çouh 
found dint the benefit of option was eonlIned 10 recruits prior to Mays6.!97,91  
t o since ili. tp'x lLtiit Ii d been reCt uttd long titer, th it d tt he ', IS, not 

I' 	ititled to It 	xcrcls of bnfi1 of 01) ton 	1 he 	rtt ..ippticuion '.s isaccd 
inly tllsmhsc1 at d that decision i', the ',uhject m u'tcr of tli, ippi ii 

3 	Wi.. h t 	ed tnt. juc'atnent of. tht. 1-1 gb Cotti I 	'h i efeicnce ioc 
documents placed and heard learned counsel for parties. There is t;o 
in I 'ii. I-I gh Coert was right in fiuiditig tgi list the tppttlnt t hit tic opfl 

'iwierms of the instructions daIedOctobct 	19.74 was available to:thcse.-wh 
- c -i e 	ithmn tnt. ambn ot the cal lu_i ju d,.. iicnt 	rbu tht. ippeli t btng ' 

et.rwt oJ972 7not i hc combined idie but if tht. ', ixkss ra 
is iot n' 	'. t in 'm_ m 	ith of 	in 	Ii 	o .iJ 	hi. 	rot 

: - - 	dismissed. Al 

._J' 4. . Before we pan s tb the apl)Cal, we would like to take nm;ce 	 crt  
:tsoeci. In course of hearing of the apneal. to a query made by u. ichc 
coune 

 
for the appellant indicattd th 	 ir wily tl t appellantw 

anxious to cv. ich over to the general c tdtc 	!-'e relied upor two 01 

c.omnivamcrm?ans which are a part of the record where it has bt ,  e n ihdic 
th it I 	e I 	C 	 C .flij\ i\ il to 1 m_ i i Ii 	v. ir 't.v 	. gt isdtIefl. 

sr, ice- -  That generates -efficiency it service and foser the- apro 
- . ittiatogrow for achieving -excellence in serv;ce. In the hsence-.'Ol 

mohonal prosh.eLs. the crvied is bound to OC!2fleraie and siatniatiii 
the de-sre u serve propcniy. We would, therefore. dmreet the-State of-- 

-' 	-: 	 - 	STATcOFT.N. Iv.V.SESHADIRt 	. 	521 

to - provide at 1 least two 7romoiidna1 Opportunities tot-he ofilersThi'tie-Statc 
Police in the v.'irelessorganiisation within sk months f'roni today by apporpriate 
amendments of Rules. In case the Sate of Bihar fails -tbcoplv with this 
dit ectton it should v. thin tv.o mona ' 1 rc i rt  r gi e a ft esh opportuilitv to 

- personnel in the police wireless orainisation to-. exercise option to revert to 	, 
the general cidre and that benefit should be eeended to evcr pnc in the wire-
less organisation.  

5. The appeal is disnisscd with the directions indicated above. There 
would be no order for costs. 
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(BEFORE RANGANATH M)nr.A, M. M. DUTT AND M. H. KANIA. JJ.) 

STATE OF TAMIL-NAE-U AND OTHERS - 	-.. - Appehlanis; - - - 
- 	- 	-. - Versus  

K. V. SESHADIRI AND.. OTHERS 	Respondbuts. 

- 	 Civil: Apeh1 No. 274 of 1988, 
dgcide'j on January 20. 1988 	 11 

Service Law - Judiciary - Pay - Special pn - In accordance 
- %sihhl ecommend-ation of- Chiefeiustiec of Madras High court, IAs  

Judgment Vt-ilci act iched Io 
 

I lik 1 -light Court judcs directed to be 
special p , of Rs 100- pet month oil', iii iddnt9n (0 p ii it 	tr iifhi 
Reporters of Legisi itti e 	sembl  

-' Appeal disposed of 	 - . - . 	 R-M/8$70/SL'A - 

ORDER  
r- ' -"--1---Specmal fcase"trtnted 	 --" 

- 	--'- 	- 	---'--, 
e i'd frtrred cou,,sel br the pat tes 	\\ - Ii  id t'i'i the 	- 	' 

earned Chief .iustic-e of the HigI Court of Madras had reott*fiér.d 'd ? 
tthe State Goernm-ri to put thc Petsona! Assistants and the Judgicnt 

	

iiters'attached to the 'i 'ge. 	t pat \sUn the Repottct in the 
Legsiuic '\ssembI in t gatd tc paz, ibihit ' of the special 

It  pay of 
IiO0per tncnth in idot'on t a i 	While dlsfosing of the writ 

ih High Cow t Ii 	d re cd that tie i cspondents s' ould gn 
Mp 

	

of Rs 103 in i ldtmø m o  lii 	l cal p t' thtchi tht.) 1us 
alrehd. This' obviously was not the recommcndatiiu 

fth1eaniied Chief Juttiee. On the JDas i s of the rccommendatio.t 

	

tl1efe*lndents hecow emitkd to Rs 1 00 as by way of - special - .t 	
- ,J ii'de-MShiunti Bhushan appearing for State has no objeci ion to accept 

hit 'part ot tIme deecii 	liiiL to flnflfhtV p '\ i'LUt I 	N I t) 
special - pay m each oh the i'sDond-nts. 	. 

Lf 
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SER\'10ES LAW RECRTER 	 2007(6) 

	

AND1-LRA PRADESh'HICII COU"T 	 — — 
• 	 I3efore:-L.Nararimhal\eddy,J. 

WP No. 2403 of 2007 
Desided on 5.6.2001 

S. Chitlaranjari Das and others 	 . 	Petitioners 
Versus 

Secretary, A.?. Residernial Educational Institutions Society, Hvdernbad arid 
others 	 . 	 Respondents 

For the Petitioners: Ms. N. Usha Kiran for Mr. W.B. Srinivas, Advocates. 
For the Res ondentNo.1 : Mr.M. Subrabmanyam, Advocate. 
Constitution of India, Artides 16 and 226—Promotion--Seniority-- 

.Quaiification—PetitiOiJCrS appointed as Typist-Though petitioners 
not having required qualification but on account of non-availability 
of qualified candidates petitioners promoted as U.D. Clerks-
Respondents No.2 to 11 shown junior.. to petitioners--However, 

h respondent No. 1 promoted their juniors to pastofSuperiiendents 
in violation of seniority list—Held, relaxation of_qualification once 
given cannot be restricted to a parTcu)ar lige—Respondent No.1 
not justified in issuing order promoting respondents No. 2 to 11 as 
Superintendents in preference to petitioner in violation of seniority 

\ 	list. 	 -. / 	. 	(Paras 13,14, 17 and IS) 
ses referred 	 / 

Government of Taniil Na1u v M.N. Raghunathan, 1983 (1) SLR 22 [Pam 15] 
Jagdish Kurnar v. State ofHY., 2005 (1) DT(SC) 1123 [Para 16] 

JuDGMENT 
L. Narasimha Reddy, J.—Petitioners challenge the proceedings dated 

17.10.2005. through which respondents 6to 11 were pronioted as Suuerintendents 
from the category of Senior Assistants. They also challenge the action of the 1st 
respondent in not promoting them to the posts of Superintendents and not u -easing 
them as seniors to respondents 2 to ii. 

2. 	The 1st respondent is a Society, registered by the Government of Andhm±' 
Pradesh, for the purpose of establishing Residential Educational !nstitutions. Ii is 
funded by the State and Cenu-ai Governments. The 1st petitioner was appointed as 
Typist/LDC on .10.7.1972, and petitioners 2 and 3 were aopointd into that 
category on 12.3.1 9S I and 29.7.1981, respectively,. All of them were promoted as 
Senior Assistants. on 11.11.19S4. The respondents 2 to 1 are juniors to the 1st 
petitiorer in the ca'e,orv of Tp.stiLDC and Senior Assistants Peutio"ers 2 and 
3 are seniors to respondents 4 to S and 11 in the said caie,ones 
3 The 1st resoicent fram%Ser\ Ice Rules for .tts employees i n the year 1972 
Mp.ircuiation was prccribed as.thc qualification for the piaT of L.D. Clerk or 
1pit, in the educational -inslinnions. Fur the post of U.D. Clerk, (lraduatiOi 
from any recogoized University and pass in a dMartiriental test wss made .. 
essential, apart from flve years experience in the feeder post. The petitioners and - 
many of the respondents did not hold graduation degree qualification. Howevel, 
on account of ron- availability of civalilied candidates, they were promoted to the : 
higher posts of Senior Assistarts. In the year 1988. the Society relaxed the 
requirement ci holding degree qualification for promotion to the post of U.l).C. 

iniiiativ, provisional seniority in the category of UDC was published on 
22.4.1992. W.P. No. 18506 of 1993 and Batch was flied by the petitioners and 
other similarly situated persons. The batch of writ pCtiOflS was disposed  

2007(6)SLR 	 S. Chittaranjan Das ,.. Secretary (A.P.) 

• through orer dated 4.4.2000, directing the 1st respondent to coasider the 
objections raised for the provisiota! seniority list. Acting on the same, the 1st 
respondent consic!rr.! the objections and cancelled  the  provisional seniority list of 1992. thorough proceedings dated 10.10.2002. A committee was constituted to 
examine the matter. On the basis of this exercise, another provisional seniority 
list, in the category of Senior Assistants, was published on 31.].2003. The same 
was finalized through proceedings dated 5.8.2004 after considering the objectior.s. In 
this Iist,4he 1st petitioner was placed above respondents 2 to Ii, and petitior.ers 2 
and 3 were assigned seniorit above respondents 4 to 8 and 11. The grievance of 
the petitioners is that, notwithstanding the seniority assigned to them, the 1st 
respondent has not only denied the promoticit to the post of Superihtendertt, but 
also promoted their juniors to that post. - 

The 1st respondent filed a counter-affidavit, and an hdditionaj counter-
affidavit. The facts pleaded by the petitioners as regards their dates of appointment, 
promotion, preparation of seniority list ctc., are not denied. The principal 
contention advanced on behalf of the respondents is that the relaxation given by 
the Society for the degree qualification is confined to the post of UDC and unjess the 
petitioners acquire degree qualification, they are not eligible to be promoted to the 
post ofSuperintendenL It is also stated that in suoersession of the 1972 RuIe.s, new set 
of Rules were framed- in the year 2004, and possession of degree qualiftcation is 
mandatory under these Rules for promotion to the post of Superintendent. 

Though respondents 2 to 11 are served with notices, they have not chosen to 
enter appearance. 

Ms. N. Usha Kiran, learned Counsel for the petitioners submits that the action 
of the respondents in ignoring the seniority .f the petitioners over respondents 2 
to 11 is illegal, arbitrary and discriminatory. She contends that the petitioners 6nd 
several other employees were promoted to the post of LDCIFypist, though they 
did not possess degree qualification, on account of exigency of service and a 
policy decision was taken in the year 1988 to relax that condition. Learned 
Counsel points out that the relaxation granted in favour of the petitioners for the 
promotion to the post Of UDC Would ensure to their benefit, for subseouenj 
promotions also. She contends that the .1st respondent acted in a discriminatory 
manner in applying different yardsticks to the petitioners, onthe one hand, and 
the respondents 2 to 11, on the nther hand. 

- Sri M. Surahmanvam, learned Counsel appearing for the 1st reportdent 
Submits that the relaxation givep to the petitioners and other-similarly situated 
Person was, for the limited purpOse of promotion to the post of IJDC. He points 
Out that the Service Rules of 1972 as well as 2004 are clear in their purport, that a 

,.Candidate must. possess degree qualification for being promoteo u the post Of 
•Supurintendeni Accdrdin2 to him the petitioners can claim right to he promoted 
t 't'CdI as seniority, only if they possess the dcaree qualification. 

1st respondent framed Service (Recruitment) Rules in the "ear 1972- Th 
Posts of Typists. LDCs and Stenographers are -in cate2ory 11 to Class III. UI) 
ckrks Occur in category 3 and the post of Superintendent and Accountant are in 

tegory 6 of Class ill. As regards tite qualification for L.D. clerks, dichotomy 
!1aintained for the posts in the office of the Society, and those in the 

JItStjtulions For the former, a deoree from a University is made essential whereas 
the latter, Matriculation was treated as sufflcient. The petitioners are appointed 

1...D. Cierks/Fypist on the dates mentioned in the preceding paragraphs. it is not 
disput that in the said category, they are seniors to respondents 2 to H. - 

it 
ii' 

•"••ea:': .-r 



	

IC)or ue U V cIers a bacheIor 	 c. Vegre from a University is one 	f the 
q1!3.11C3IOp. a 	orn pss m Accouii 	Test for Suorcnate Office 	an 	ceain 

: 	- . 	similar situation arose before the Madrai Hh Couri The G:-emm reiaxed the qUIflCLJO 	that 	e 	for the tests 	Petitioners 	'ere promoted in the year 1984 as UDCS- oihr 	
did 	hold thee 	 It 

Ld 	po 	ofAss 
-. ofBoard ofRe'enue An employee Va appointed to that 	on not 	quIIfications 	 post 	 o is slated that this 	soe 	to on 	relaxation 	but 	denieo pronlolio!) to  t 	ex1 higher 	or 	e 

tnoug 	
t fdeanh of qualified candidates. Obviously, having regard to the accoun. geneli 

robiem 	the 	Socie' psed 	a 	resolution 	on 	22.2.1988, relaxing the 

	

that he did not hold the necea 	qualifications for. the po 	Tne aje • peon approached the 	Hj forthe cost ofUD.C. The resolution read as under: Court by filing a writ 	tior The Hiq Court allowed the writ petition. It 'vas held that the staff in the Society Office and Schools may be 
'dr d 	for 	romotion upto • :e 	post of Superintendent by giving . 

telaxation oe g-arlle 
• 

would enable the employee to reap the benefit at subsequent 	aL. The 
- 	relaxation from pssessing Craduatiôn Qualification provided they had duly 

in 5 	of service and 	the Departmental Tests 	Such put 	years 	 passed 	 prescribed. 
Government preferred writ appeal and a Division Bench dismiss 	±e appeal (See Government of Tamil Nadu v, M.N.Raghunathan. 1983 (1) SLR 

relaxation shall not apply to future recrment. Those who were already 
promoted by giving relaxation frorn ;pasing the prescribed tests and whoid..,. 

In Jagdish Kurnarand others V. Staze or'H.P. and others, 20v.)5 (i) DT(sc) .' .1123, similar question fell for consideration before the Supreme Ccit 
1 T 	within the time limit prescribed, shou,u ue not pass the ucpartment 	as, observed as under: 	 It 

. 
d 	th 	t 	ts:- retned añer giving 	o sears time and notice ithey 	0 not pass 	e es 

- 
• 	Para 16: 	Further question is whemer any relaxation was 	m' I 	 1 	Oi v f 	for Graduate qualincauon is anpiicawe to an wit.iin the time 	imit. 	aa ion 	

• those promoted already. However, they must pass tne ;  uepatmenta1 
•..... 	. 	 - giving promotion asAssistant Draftsman For being eltoible to 	considered for appointment as Assistant Dranman, the requirements '. within 2 years (from two). A notice to that effect may be given. 	• mcate 	in Rule 6 (ii). Once the requirement of passing diploma of Dr 	ma 	Course is Therefore, the inehigibili' ofthe petitioners to be promoted t9tize psto, relaxed in terms of Rule 6(i) for aopointrnent as tracer, there is no necessity 

U.D. Clerks stood wiped off/Administrative ?dets  in terms ofths rSo IUtJOnT 
: 	foragainh1avingrela1jo 	forbeirgccnsidered 

were issued on 1L7.19S8. ln,âddition to the petitioners, 16 others, including most' 
- 	

- Contingency is already taken care 	f when relaxation is given for 	inmnt of the tespondents, were extended the benefit of promotion. 	- 
• 	

• as Tracer. Otherwise,a person who has been found'eligibleto be arjnred as 
a Tracer will not be considered for Aner the promotion othe petitioners as UDCs came to be legalized in the pronotjon as Assistant DraTfioan, e\en 
though there is no illegality attacied to the appolntmert 	Trac year 1988 by virtue of a resolution of the Society, a provisional seniority list was 

- 

a 	SLCn - 
: 	view would go a ainsi the logic ofrelaation for appointment 	Ter.' as re ared in the year 1992. The petitioners felt aggrieved, since they were placed Therefore, the contention of the respondents cannot be accepted . below their juniors. A batch of writ petitions came to be uiled,and as a result of 

the order passed therein, the provisional seniority list, issued in the 	ear 	992ws_. I7. 	'It was urged on behalfof the respondents that the Rules famed in l2 ere cancelled. Fresh provisional seniority list was puolished on 31.1.200 	an -replaced in the year 2004and the relaxation granted Vis-a-vis the Rules of 197:. 
same assumed finality on 5.8.2004. Petitioners were assigned places at SI. 	• cant be enforced, once the new set of Rules were framed. This cori 	j recorded only to be rejected. It hardly IS, 27 and 28 respectively. So far as respondents 2 to II are concerned, all of,. needs any emphasis that the 1 0 ;113zi have accrued to the employees them are shown as juniors to the 1st petitioner and respondents 4 to 8 an under a particular set of Rules cannot be tak 	'way ov fittured as juniors to the perinoners 2 and 3. 	 •.. framing a fresh set of Rules. Even ifan 	changes are introdzjced sn -ot. 	"ets s •O Rules, they will become operative NN-liatever may have been the rationale or justification for the 1st respondent 	;taking prospectivley, and cannot have the effees of 

away the rights of the employees, who are in service. The acorQai 
mt- 

etino  the petitioners asjumors to respondents 2 to 11 and denyng them the of the 1st 	
rv respondent in the %hole episode is fr fion' sasfacto 	An obJa9d Superintendent,  ton to the post of 	 r before the seniority list was finalized,,considerarionof the cases, at the relevant points of time, wouki have covi 	. ere was absolutely no basis for continuing the same state of affbirs, even aftel ,, 	''unnecessary litigation. 	- - fI the 	nal seritot t 	list was published l-ia ing declared the petitioners as seniors to 

responoents 2 to 11 the 1st respondent has chosen to issue the Impugn 18 	During the pendency ofthe writ petition the 1st respondent isated c"ce"s of pror'obns some of the nespopdents as Sunerin endents 	in pre ererice 	0 profilotiop to the petuoners to tnt. posts 	UJerintndents A stmstentrj ctrt thi 	tli 	chaimcj 	th in 	it peiuor 	ød c>'tn&i to then 	T'r'e 	'ioi.p, cs and in viola on of he senloriLy list 	h 	reasons pheea, ei 	 aceoroe 	C) the 'of coumn.91davits, or during the course 	 petitioners in the seniot-ji i hs 	for the post or t D C'e ... arguments, for this action, are tota.o1 	pubfl 	d on 5.8.2004, unsitisfactory and contrary to law. 	 - must be reflected in the higher Dosts  .. 

• it 

= 
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-• 
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14. it is strongly urged on behalf of the 1st respondent that the relaxation givefl' 
in the year 1988 is confirmed to the post of U.D. Clerk, and it would not l 
available for subsequent promotions. Firstly, the text of the resolution, which IS 
extracted in the preceding paragraphs, does not support this contention EVen 
otherwise, the relaxation of qualifications once given, cannot be restricted 10 
particular staize. On acquiring promotion, on the basis of relaxation, an emp1o). 
joins others in the promoted category. He cannot be subjected to discrimin3i 1  
within that category, unless it was made specific in the orders of promotiofl, or 
those wantino relaxation. - 

rotvti 	the deIav in promonng the pethionera ;  they shall be enrit!e to be treated as seniors on the basis of th seniority list dated S.S.2C. Tnis 
• exejse shall be .omplete within two months from the date of receit c'ia co of th15 order: -- - 	 • 	 • 	 - 

19. MIC Nvrit petition is accordingly allo-.; -ed. There shall be no o:de 	. -' - 
	 Petion aowc. 

: 
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TI-Ti'.. CFINTR4I1 ADMirSTRATT\'E TRIThNAT, 

GIJWAITATI HENCI-T: GIIWAHATI - 

In the matter oft - 

O.A. No. 220 / 2006 
Shri M.L.Goswanii, 

.... Aipiicant, 
-Versus- 

Union of India and Others, 
Respondents, 

-And- 

In the matter oft - 
Additional statement of facts submitted 

by the applicant in support of the 

contention raised in the C)riginai 

applIcation. 

The above named applicant most respectfully begs to submit the following 

documents: - 

-. 
That the applicant in support of his contention raised in the original 

application begs to refer order bearing No. 3/•E5IT/ARC/DDM/2004 

(113)-2121-24 dated 27.03.2009 issued by the Assistant Director(B) office of 

the Deputy Director (A), Aviation Research Centre, Govt. of India in 
connection with one Sri Natabar Nanda, Radio Operator working in the 

department of Aviation Research Centre, Doom Dooma, Tinsükia, Assam. 

in the order dated 27.03.2009, it ha been stated that in pursuance of the 

ARC Hqrs. Order No. ARC/AW/5/99 (P0-9548 dated 29.10.1999 
regarding grant of 1stand2nd financial up-gradation under ACP Scheme in 

terms of DOP&.T OM No. 35034/1/97-Estt(D) dated 09.08.1999 and further 

one time relaxation from passing departmental qualifying examination 

(DQE) has been granted the benefit of ACP Scheme with the approval of 

,'L. 



.1 	

-. 

DOP&.T vide Dy. No. 13123/C.R/08 dated 03.022009 and Cab. Sectt. U/C). 
No. 28/67/2001-DO-11.66 dated 04,02.2009. 

Copy of the order dated 2703.2009 is enclosed herewith and 
marked as Annexun- D. 

2 	That it is stated that from the order dated 27.03.2009 it is evident that the 

Department of Personal and Traminz Govt. of India has granted one time 
relaxation from passing of departhiental qualifyirg examination (DQE) as 
required under the ACP Scheme DOP&.T C)M No. 35034/1/97-Estt (D) 

dated 09.08.1999, The present applicant is an employee of the Govt of 

India, Ministry of Defence, as such he is also entitled to one time relaxation 

from passing of departmental qualifying examination/recruitment 
qualification for the grant of. 2nd  financial upgradation to the applicant 
w.e,f. 09.08.1999 in terms of ACP Scheme without insisting for passing of 

any . departmental examination/recruitment qualification, with all 

consequential service benefits including arrear pay etc. by refixing the pay 
in the scale of Rs. 5500-9000/-. 

Under the facts and drctunstances as stated above the present 

applicant is also entitled to one time relaxation of passing of departmental 
examination as granted to Shri Natabar Nanda for the purpose of grant of 
2nd financial upgradation. 

"'414 oJ__. 
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iT 4. 

VERIFICATION 

L s5hri Mohan Lal Goswami., 5/0 Late Bimal Behari Goswam&, aged about 
61 years, Junior Engineer (Civil), IVIES No. 228556 (retired), do hereby verify 
that the statements made in paragraph I to 2 of, the additional rejoinder are 
true to my knowledge and belief and I have not suppressed any material 
facts. 

And I sign this verification on the 744 day of November 2009 
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NO 3/ESTrFARc/00w2004(1 I 3)- 
010 the Deputy D4rectof (A) 

• .: 	 Aviation Research Centre 
- 	 Goveñmentoflyidia 

Post Doom Dooma. 786151 
Dust 	11nsiiva(Aesam) 

Detedthe, 	
-j 

ORDER 
t 	

in pursuance of ARC Hqrs Order No ARC/AW153199(Pt).9548 dated 29-10-1999 
regarding grant of 1 and 2' financial up-gradation under ACP Scheme in terms of DoP&T OM 
No.36034/1/97.Ett(D) dated 00-08-1999 and further one time relaxation from passuig 
departmental Quairfing Examination (DQE) has been granted the benefit of ACOSaitifite with 
the approval of D0P&T vide Dy No 131 231CR/08 dated 0302-2009 and Cab Sect 
UJO No 2818712001-DO-H 66 dated 04-02-2009, pay of Shr Natabar Nanda Radio 9perator is 
fixed in the recommended hher scale of pay as indicated below under 1 	and V, ACP on completion of 12(24 yearscf service :---—r; 
4) 	Name & Dealgnaon 	 :Stiri Natabar Nanda, Radio Operator- 
Ii) 	Date ci 1& 2nd ACP 	 : 09-08-1909 
III), 	Pay ssona9-08-laggmthe pay scale ci' 	Re 6000+ 100 	6100/- 

. 	Ra400(j00.80QQP- 
Add one notional increment(Min of Re 10(W) 	Re 6200/- 

•. 	Pay fixed in the scale Of R&5000-150-8000(- 	: RsO350l. 
w.ef.008-1 999. 

-• .. 	ayft 	inthescalOofRa8000-275.13500/. 	: Rs.8000i- 
wet. Q9, 	1999 undec2'ACP 

Of Date n 	increment 	 :01-08-2000 	Re. 82751. 
01-08-2001 	rs 8850/- 
01-06-2002 	Re.. 88251- 
.01-08.2003 	Ra 91001- 

. . 	 01-08-2004. 	Re. 93751.; 
014)8-2005 	Re. 9650/. 

S 	 01-08-2006 	Re. 9925/- 
• 	 . 	S 	 0148-2007 	Rs.102001- 

.S 	
• 

This is in supeicesslon of our earlier Order No RC/DDMt2004 
- 	- (113)i1008-17 dated 03-12.2007. - 

- ,-. 
S kGT - 	• 	

-
(BH N) 	. 

:.: 
•• 	 ASSiSTANT DIRECTOR(B) 

019lbutIon:- 	. 	 • 	• 	 OIL- 

I 	TheDACSRKPuram,NewDeffi, 
W - 

2The Accounts Officer ARC, Doom Dooma 
• 	S 	Person Concerned 

Tw  ISK 

Ivy 	 . 	
- 	
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