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28.08.‘2006‘1_ Present : Hon'ble Sri K.V. Sachidanandan . »

Vice-Chairman.

|

4 This is the second round of
Eliti_gation. The claim of the Applicant is for -
-grant of second financial up-gradation

: Fnder the Assured Career Progression

$cheme. The Applicant stated that he has
diready promoted to the post of Junior )

Engineer (Civil) and completed 24 years of -
ice and as such, hef : .

- skeond ﬁnLanciai“"'iié-.gmdation, xinder ‘the

| ‘&wjgf/iCareer P;qgr%séﬁhéc&eme. |
¥} .Heard Mr M. Chanda, learned
Chunsel for the Applicant and Mr G.
Baishya, learned Sr. C.C.G.8.C. for the
R%spondents.

Considering the issue involved, lam
of ! the view that the case has to He ™’
adinitted. Admit.
Redpondents.

Jssue notice to the

% Post om 20.10.2006. The Applicant

wily take steps for process for the
Resipondmt No. 6

0 " vice-Chairmap i
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Exttxnk, mhnxnnnnxnixfnxxxhaxxn:p-nﬁznxaxnﬁnxnn
axEikexxesn
W~ \\—— 0/k> * XRERK |
O N Yo JL%\%@LWQV | | \
O R, Now— L 1541106, The ceunsel for the Respendents winteq\
Q@P Seowv)ce awsttao - to £2xmw further feur weeks time te fije
CAA T ! : :
. Flﬁq \ &195? written statement, Let it be dpne, Pest the
&,“xo‘ ‘N - 0. \

matter on 2¢,12,06.

Ty P Vice-Chaimgan '

im
20.12.06. Qounsel for the respondents seek further
\Nr‘o ‘BVD (t\, Lea : four »weeks time to file written statement.
' W?’ M Post. on’ 24.1.07 for order.
18 120p . -

Vice~Chairman
jol*)

No  wly hws boen

kl,bap ‘ 24.01.07 At the reguest of learned counsel for

- the respondents four weeks time is

~ _ ' : granted to file written statement.
h\% ¢ \ 'o r Yo N ) ' » N

Post the matter on 27.2.07.

—

I
¥

'\
Vice-Chairman *
‘ ; t O Yw.. - 2T+2407e at the reguest ot learned counsel
NV /\bf e U &Oj\/ | . is
ror the respondents trour weeks time
\\ h’ granted to {;le written statement,
RN post the matter on 29.3.07.
Nb W l/-g \'\,W\ Le&’h Mexﬁﬁ— vice=Chairman
e im
2
: /4“?2 %7—'; 29.3.07. Counsel for the respondents wanted time
to file written statement. Let it be done. Post the
— h | ter on 3.5.07. ; o
— ~ matter on & - [//
o Vice-Chairman
%s o) o
e 2 %fv
20 LS ofe b0 &0
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3.5.2007 © Mr.G.Baishya, learned Sr.C.GS.C. is

| granted further four weeks' time to file

‘ reply statement.

Post the case on 05 06 2007.

;m

Vice=Chairman

/bb/ ' = | |

6.2007 : Mr.G.Baishva, learned Sr.C.GS.C.
requested for further four weeks time to
file reply statement. However, considering

the urgency only three weeks time is

Vice-Chairman

granted.
Post on 28.6.2007.

\

/bb/
28.6.2007 Reply statement is f11ed Four weeks
time is granted to the Applicant to file
rejoinder. | A
Post the case on 30.7.2007.
Vice-Chairman
/bb/
30.7.07 ~ Written statement has Yeen filed by the
respondents. unsel for the “\applicant is

absent. Post the on 22.8.07.

Vice-Chai

Pl .



23,1 lv.2007 This matter is adjourned to be taken
on 15.01.2008.

Roﬁ@ vwAen mel | %

Wﬂ’d (KhGshiram) (M.R.Mohgn’fy)-
' - Member (A} Vice-Chairman
A - [obl |

: \\'\'0%7 *

15. 01.2008 ~"On the prayer of Mrs U. Dutta,
' learned counsel for the Applicant call this
matter for hearing on 1 1.?02.2008.

I o —

(Khushiram) jF(M.R.Mohaannty)

. T2 '
—_ ' Member{A) Vice-Chairman
g‘;rlw @gf pg
, 11.02.2008 On the request of Mrs. Uma Duttqg,
f S leamed counsel appearing for the Applicant, _
E . | this matter stands adjourned to be taken up on
11.03.2008,

% ) ‘ 3 %
\o+ 308 |
(Khushiram) (M.R.Mohanty)

Member (A) Vice-Chairman
/bb/ -
Lo 11.03.2008 Call this matter on 21t |
W s Wir- —
' | p . : April, 2008.
;?é___ | |
? Ll Og—_ (M.R.Mohanaty) | i
o Vice-Chairman
1m
N \ \‘ . o . M - L . _
Roghsmoten m . .21.04.2008 Call this matter on 05.06.2008.
4 Vice-Chairman
im
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30.7.07 Counsel for the applicent has
prayed for time to file rejoinder. Post
the matter on 29.8.07.
Vice-C
Im
10.10.2007 Written Statement has been filed in this case.
29.8.07 egpits pdropraments,, ng sejoinder has been

. to fublsghyitheApplicalt. ceeks time is
allowed. Call this matter on 22.11.2007 for

Phga’fnégl S@W’fox &y be ed bef(?re
20 November ,2007. o

Vice-Ch an

Pg o
20.9.07 2 weeks time is granted to file

rejoinder to theapplicanf. | Ry

Post on 101.10.07 for order. Interim '}~

order will continue.

Vice-Chairman
P&

Written Statement has been filed in this casé.
Despitc 4 adjournments granted to the

- Applicant, no rejoinder has been filed as yet.
Call this matter on 26.11.2007 for
final disposayxearing. Mr.G.Baishya, learned
Sr,Standing Counsel appearing for the
Central Government undertakes to file

10.10.2007

appearance memo in the course of the day. _—

Rejoinder, if any, may be ﬁlgd, before the -

' next date. A\/E

{M.R.Mohanty)

Member(A} Vice-Chairman




0.A.220/06 B \» ra

05.06.2008 - On the request of Mr.M.Chanda, leamed
counsel appearing for the Applicant, call this |
matter on 21.07.2008 for hearing.

| (m (M.R.Mohanty) .

Member (A) Vice-Chairman

/bb/

21.07.2008 On the request of Mrs.U.Dutta, learmed

counsel for the Applicant call this matter on

Rﬁj/\m AL ,\,w/{» ' 05.08.2008 for hearing.

%g ‘ (m /' (M.R.Mohanty}

g ~ Member (AY Vice-Chairman
- /ob/ / _ .
05.08.2008  this matter (pertaining to ACP
~claims) be called before the Division Bench
on 16.09.2008.
e ¥ - ' ) o - . "
P\;,ka,,y\ Aoy q\ﬁ»{; NP Learned Counsel for the Parties take
‘ notice of the next date of hearing.
2
[592% _
{M.R. Mohanty)
- Vice-Chairman
B : m,
MNMJM
AL R W -
| ‘Q}M’&—k\d/‘*—} 4 C"J\> 16.09.2008 On the prayer of learned counsel
W\,Lé_px - appearing for both the parties, call this
o % S matter on 17.11.2008 for hearing.

e caee | a ( iram) (M.R.Mohanty)
Im- Member{A) Vice-Chairman

Maz/(’yf oy Tlﬂuz,’«‘t/w'w&k .

e
I di-a ¥ .
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0.A.220/06 | g
17.11.2008 Heard Mr M.Chanda, learned

‘counsel appearing for the Applicant and
Mr.G.Baishya, learned: Sr.Standing
Counsel appearing for the Respondents
in part. | !

Call this part heard matter on

| o 02.112008. |
Ahe (’_ev;,e_‘\"s;' \% | | e %p

ko e cord ey (S.N.Shukla )  (M.R.Mohanty)
' . Member(A) iVice-Chaixmaﬁ
2= pg
,./’"‘@ h |} .
)r_[ 2_‘0 B |
02.12.2008 On the prayer of | counsel for the

parties call this matter on 17.12.2008.

_ Jhe cage o /w_azoﬂ?' é”

. ’ , (S.N.Shitkla ) . (M.R.Moban —
}@y /wcvumﬁ;v. | Member{A) | Vice-Chaixntxyal)n
Pg 7
=
(& 1z0%-
Contd T
15.12.2008 |
‘Call'this matter on 08:01.2009.

Send Oqpies of _this ‘order. to the
the Respondents in,tht_:

(é.N.stmkia) _
Member(A)
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17.12.2008

- o . hearing of this part heard matter stands
. : adjourned, to be taken up on Qi
-Febmiag L2000 _ C .
o ’ . V) | LP -
' , (:?a N.SHukla) (M.R. M3
Yhe cage Ve e '
‘ 2 L aves
Yoo hacsiimey - -4 -of G\%M\“\ v

229

Ao cane {4 h.acu%-

o o 18.03.2009
’\‘ﬂ?’?f‘ WO&MV\%
T2
e
e [m
28.04.2009,

i

, for hearing.

Call this matter on 28042009

(M.R. Mohanty)
Vice-Chairman

Call this _mattef on 11.06.2009

(M.R. ohanty)
Vice- Chairman

On the ‘préyer of Mrs. U.

o /% v
card further in part, On the prayer of
learned  counsel for the Applicant the

2bS ©9,
_'_7@ e b /ooae/e@m) Fr—
egerad? ‘. 27.05.2009
b

Dutta, learned counsel appearing for
~ the Applicant (made in presence of
Mr. G. Baishya, learned Sr. Standing
Counsel), call this \matter on 22

June, 2009. jg
(N.D..Dgal) {M.R.Mohanty)
Member(A) Vice-Chairman
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v ; i . |
|3 . L A * O.A. NO.QQO Of(ﬁ . ‘;'. o \_
IR c.ove 79122062009 Call  this  matter on -
. N " '11.08.2009 for hearing. e
Wt O VLA i AU RIS , . % | |
(M.R.Mohanty) .

Vice-Chairman
Im

Ihe C’—%A’— 14 \ng\ |

o / ’
hean dne 7 11.08.2009 Call this matter on 08.10.2009 for hearing.

,10-8109& | L \§~

' -4

dhe o ‘ ~ (MK.Ghaturvedi) {M.R.Mohanty]
Ca352. (g L2ea mber (A} Vice-Chairman
oy heaving, | € +Yob/ .
- [oe9. " | < T108,102009 '_.:.lzNone appears for either of the
p parties.

Sewd Gmie oyfui |

~ Cadll this matter on 18.11.2009 for
hearing before the Division Bench.

) ue (b,?w ~ Send copies of this order to the
S — % Applicant and to the Résponden’rs in ihg
m - address given in the O.A.; so that the parties
- ' . should come ready for hearing on the date
RKA1-.186 - 2009 N fixed/18.11.2009.. /Lﬁ
Copy 0¥ The oydn | < L
Dated . @~ \0 2090 preprend (MRMohanty)
oA e M Ao D Qs b om b/ | Vice—Chqi‘rman =

bor fatwdmy O e
Sau VAR QV ‘T\/"\ ' MDPL*" cﬂ%l.?()ﬁg Heard~ Mr M. Chanda, learned

O oﬂ; Lonewd) - counsel for applicant with Mrs 1, Dutta and
) ’Ylt. 2 N‘:I R -+ Mrs M. Das, learned Sr. C.GS.C. for the

respondents. Hearing concluded.

Date s —
‘;); Orders reserved.
)
Recingsd o® \u\u&\) OL IMadan Kthmr.Jrvedq IMUkesh Kumr Gupia) ¢
fow. M- Dew, Sacclase Member (A) Member {J) \
b@&k"* : nkm
—o 1 02

owes Latd 3olil] 09
St po Ha Y) Sattion v —

ISy Ko alr ta Putferdnds Yree Nop- A



S CENTRAL ADMINISTRATIVE TRIBUNAL N
, % GUWAHATI BENCH, GUWAHATI :

Original Application No. 220 of 2006
. &
Original Application No. 90 of 2007

DATE OF DECISION: THIS, THE , 0™ OF NOVEMBER, 2009

HON’BLE MR. MUKESH KUMAR GUPTA, MEMBER {JUDICIAL) '
HON'BLE MR. MADAN KUMAR CHATURVED!I, ADMINISTRATIVE MEMBER

Shri Mohan Lal Goswami

MES No. 228556

$/o - Late Binod Behari Goswami

Junior Engineer (Civil)

O/o - The Chief Engineering, Shillong Zone
M.ES, Spread Eagle Falls

Shillong - 793011. ~ ‘

' Applicant for O.A. No. 220 of 2006

Shri Subimal Roy
MES No. 228303
- $/o - Late Satyabrata Roy-
Junior Engineer (Civil)
O/o - The Garrison Engineer, MES
Silchar Division, P.O. - Arunachal
Dist - Cachar, Assam. ,
: Applicant for O.A. No. 90 of 2007
8y Advocate ; Mr. M. Chanda for both Applicants. S .

-Versps-

i, The Union of India
Represented by the Secretary to the
Govemment of India =
Ministry of Defence, South Block
New Delhi - 110001,

2.  The E-in-C's Branch (EIC/EIR)
Amy Headquarter, DHQ
New Delhi - 110011.

3. The Chief Engineer
HQ, Eastem Command
Engineers Branch
Fort Williom, Kolkata - 21.

4.  The Chief Engineer
Shillong Zone, M.ES.
Spread Eagle Fdlls, Shillong - 79301 1.




O.A. Nos. 220 of 2006 & 90 of 2007

/ 1. 8. The Dy. Director (Admn.)

O/o -The Chief Engineer

HQ, Eastern Command

Fort William, Kolkata - 21.
6. Depariment of Personnel & Training

Govt. of India

Represented by it's Secretary

North Block, New Delhi - 110 001. :
Respondents for both O.A.s

By Advocate: Mrs. M. Das, Sr. CGSC

ORDER
20,11.2009

KESH KUM UPT

Issue raised in these two O.A.s namely 220 of 2006 ond‘ 90 of
2007 being identical in nature, the same were heard cnoiogousfy and
disposed of by present common order. The principal relief claimed in
these two cases vis for groﬁf of ACP benefits under DOP & T OM dated 69'"
Augusf, 1999. They diso chadllenge vdlidity of conditions prescribed vide
Para 6 of Annexure - | Appénded to 60P & T OM dated 09" August, 1999
as well as clarfication No. 53 thereto vide DOP & T OM dofed 18t July,
2007. Communication dated 28" September, 2005 (issued by the
Respondent No.3) passed in compliance of direction issued by this
Tribunal rejedtihg théir represéntation for grant of aforesaid benetfits, is also
challenged. Both the applicants seek direction to respondents to grant
them pay scale of Rs. 5500-9000/- with dll consequential béneﬂts.
Admitted facts dre that applicants earlier approached this Tribunal vide
O.A. No. 241 of 2004 and 242 of 2004 respectively which were dlso
disposed of vide order dated 21 July 2005 and é™ October 2005
respécﬁveiy requiring the respondents to consider applicants request for

grant of financial upgradation within the fime limit prescribed therein by

.

Page 2 of 12




O.A. Nos. 220 of 2006 & 90 of 2007

passing reasoned and speaking order. Pursuant to said directions,
. pfespondents have passed orders dated 28" September, 2005 and 26t

April 2006 respectively in these O.A:s onidentical Iiné;.

2. Admitted facts are that applicants were iniﬁaﬂy appointed as
Sub-Overseer. They are matriculate. They were promoted to the post of
Supe,rinfen'de'nt,.Building/Roads Gr.llin 1994 & 1998 respectively. Said post
of Superintendent, Building/Roads Gr.ll was re-designated as Junior
Engineer (Civil). DOP & T OM dated 9 August, 1999 provide “Sqfety Net"
to dedl with the problem of genuine stagnation and hardship faced by
the employees due to lack of qdequate_ promotional avenues. As per

said séheme officials who have been stagnated in departmental semce

carrier, are provided two financial upgradation on completion of 12 years

and 24 years of service respectively. Para 3.1 thereof provides that grant
of financial upgradation under ACP scheme shall, however, be subject to

the condifions mentioned in Annexure - |,

3 Para 6 of Annexure - 1 Appended to said OM prescribes that
once should fulfill the nomal promotion norms for becoming entitle to the
benefits uﬁder ACP schenﬁes, namely bench-mark, depatrhentol
examination, seniority-cum-fitness efé. Their grievance is that they have
not been allowed the seéond financial upgradation under the aforesaid
scheme in the pay scale of Rs. 5500-9000 on the ground that they have
not clear the departmental promotion examination, which is a monddfory
requirement for promoﬁoﬁ for ersMhiIe Superintendent, Building/Roods_
Gr.ll to Gr.| os per the recruitment Rules. It was further stated that holdng
degree/diploma in Civil Engineering cmg passing dépaﬁmentcl
examination is mandatory. Since they are only matriculate, they do not

' Page 3 of 12
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O.A. Nos. 220 of 2006 & 90 of 2007

fulfil the prescribed criteria. In other words, they do not hold the ‘

&
basic/diploma in Civil Engineering and thus are ineligible under DOP& T
OM dated 09.08.1999.
4, Mr. Manik Chando, leamed counsel for the applicants

strongly contended that cadre of Superintendent, Building/Roads Gr.li
was dying cadre and they belong to separate class who had no
promofional avenue. They were oppbinted in the year 19681969
respectively and at this fag end of their sérvice camier they cannot be
expected to acquire higher educohond quahﬁcdﬂon Furthermore, the
object of DOP & T OM dated 9" August, \999 is to remove the prob!em of
stagnation and hardship faced. It was further argued that this Tribunal has
power to gront relaxahon of the conditions prescribed in the peculiar
facts of present cases. Smce RRs to the post of Junior Engmeer (Civil), 200\
have further been amended in 2008, do not provude any promotional
avenue to applicants, neither they have any promotional prospectus nor
allowed the benefits of financial upgrddation, which is totally unjust and !
highhandedness on the part of authorities. Porové of Annexure - 1

Appended to DOP & T OM dated 09t August, 1999 msshng fulfillment of |
normadl promotional norms is arbitrary, unjust and has no nexus with the L
objective sought to be achieved nor there is any mtelhgtble dlffe'renhq. |
Strong reliance was placed on 2007 Vol - 6 SLR 434 S. Chittaranjan Das | 1
and Others -Versus- Secretcw, A.P. Residential Edubaﬁond institutions
Society, Hyderabad and others to contend that once a person has been
promoted in relaxation of qudiification, next promotional post can not be

denied insisting fulfilment of prescribed educational qudiification.

Reliance was also placed on 1988 (Supp), 8 SCC 14 Raghunath Prashad

N
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O.A. Nos. 220 of 2006 & 90 of 2007

passing reasoned and speaking order. Pursuant to said directions,

. gfespondents have passed orders dated 28" September, 2005 and 24t

| April 2006 respectively in these O.Ass onidenticdl lines.

2 Admitted facts are that applicants were initicdly appdinted as
Sub-Overseer. They are matriculate. They were promoted to the post of
Superintendent, Building/Roads Gr.ltin 1994 & 1998 resp,ecﬁvely. Said post
of Superintendent, Building/Roads Gr.ll was re-designated as Junior
Engineer (Civil). DOP & T OM dated 9t August, 1999 provide "SqfetyANef"
to dedl with the problem of genuine stagnation and hardship faced by
the employees due to lack of qdequa_fe promotional avenues. As per
said scheme, officials who have been stagnated in departmental service

carrier, are provided two financial upgradation on completion of 12 years

- and 24 years of sérvice respectively. Para 3.1 thereof provides that grant

of financial upgradation under ACP scheme shall, however, be subject to

the conditions mentioned in Annexure - |.

3. Para 6 of Annexure - | Appended to said OM prescribés that
once should fulfill the nomal promotion norms for becoming entitle to the
beneﬁts' undér ACP schenﬁes, namely bench-mark, depdﬁfnenfol
examingation, seniority-cum-fitness eié. Their grievance is that they have
not been allowed the seéond financial upgradation under the aforesaid
scheme in the pay scale of Rs. 5500-9000 on the ground that they have

not clear the departmental promotion examination, which is a mandatory

requirement for promotion for erstwhile Superintendent, Building/Roads

Gr.ll to Gr.l as per the recruitment Rules. It was further stated that holdiﬁg
degree/diploma in Civil Engineering and passing déporfmenfcﬂ

examination is mandatory. Since they are only matriculate, they do not

R
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0.A. Nos. 220 of 2006 & 90 of 2007
fulfil the prescribed criteria. In other words, they do not hold the
basic/diploma in Civil Engineering and thus are ineligible under DOP& T-

OM dated 09.08.1999.

4. Mr. Manik Chando, leamed counsel for the opplif:dnts
strongly contended that cadre of Superintendent, Building/Roads Gr.li
was dying cadre and they belong to separate class who had no
promotional avenue. THe‘y were appointed in the year 1968-1969
respectively and at this tag end of their sérvice canier they cannot be
expected to. acquire higher educdﬁond .qualiﬁcmioh. Furthermore, the
object of DOP & T OM dated 9" August, 1999 is 16 remove the problem of
stagnation and hardship faced. It was further argued that this Tribunal has
power to gro.ntvreloxoﬁon of the conditions prescribed in the peculiar
facts of present cases. Since RRs to the post of Junior Engineer (CMI). 2601_,
have further been amended in 2008, do not provfd'e any promotional
avenue fo applicants, neither they have any promotional prospectus nor
dllowed the benefits of financial upgradation, which is totally unjust and
highhandedness on the part of authorities. Para 6 of Annexure - 1
. Appended to DOP & T OM dated 09" August, 1999 ingisting fulfillment of
normal promotional noms is arbitrary, unjust and has no nexus with 1he
objective sought to be achieved nor there is any mte!hguble duﬁetenhq.
Strong reliance was placed on 2007 Vol - 6 SLR 434SS. Chittaranjan Das
ond Others Versus- Secretary, A.P. Residential Eddca_tiond Institutions
Society, Hyderabad and others to contend that once a person has been
promoted in relaxation of qudiification, next promotional post can not be
denied insisting fulfilment of prescribed educational ,qudiﬁcaﬁon.

Reliance was also placed on 1988 {Supp), 8 SCC 14 Raghunath Prashad

N
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O.A. Nos. 220 of 2006 & 90 of 2007 \

Singh -Versus- Secretary, Home (Police) Departmenf, Govemment of Vihar
and others, hold to contend that two promotional opporfuniﬁes should be
provided in evéry wing of public service. At least two promotiond
opportunities should have been provided to every officer. It was
contended that said law has been violated by the Respondents. Reliance
was also placed on 2004, Voll. 9 SCC 65, State of TribUra -versus- K.X. Roy
which reiterated eailier law that promotional avenues have to be
provided. Reliance was diso placed on 1998; 8 SCC V.E. Chandran and
others —versus- Union of India & others, as well as 2002(2) AT.J. 47, to
contend that relevant qudlification omended cannot be made
applicable retrospectively. Reliance was placed on this bench's
jﬁdgment dated 10" September 2004 in O.A. 64 of 2004 Md. Afsar Ali and

another Vs. Union of India and others wherein it was held‘ that the

prescribing the higher educational qudlification for financial upgradation

by the Director General EME, Amy (H.Q.), Master General of Ordinance

Branch, DHO, P.O. New Delhi - 110001 was held to be ndt jusﬂﬁéd and
quashing the Respondent's action. O.A. was dllowed directing the

concerned authorities to grant the benefits of ACP scheme.

5. In the above backdrop leamed counsel strongly canvassed

that since the applicants Have not been allowed two vpromoﬁon' in their

_service, they are entitled to second financial upgradation.

6. Contesting the claim laid and filing reply, it was stated that

the grant of financial upgradation under ACP schéme to Central

Govemment Civilian Employees on completion of 12/24 year's of service is
subject to fulfilment of normal promotional norms, benéh—mark,

departmental examination, seniority-cum-fitness etc., as prescribed for

i
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~_ regular promotion under the recruitment/service Rules, for promotion to

Higher Grade to which financial upgradation is to be granted. Vide

clarification given against point No. 16 vide DOP & T OM Né.
35034/1/97/Estt. (D) Vol. IV dated 10" February 2004, it was reiterated that
all promotion norms have to be fulfilled for grant of financial upgradcti&n
under the ACP scheme and no upgradation shall be aliowed if any
employee fails to qudlify the departmental test prescribed for the purpose
of regular prbmoﬂon. Since applicants had not passed the prescribed
examingtion, they are not entified for grant of second ACP. Moreover,
they do not possess the prescribed educationd qudiification. in both the
scheﬁwes namely ACP as well as the schéme which required grant of next
higher grade on completion of 5/15 years of service as JE (Junior
Engineer) makes it mandatory to have a diploma in Civil Engineering as
well as to pass. departmental examination, which conditions have not
been fulfilled by them. The ACP scheme is a policy decision and can not
be challenged by the applicants. No material has been placed on record
or pointed out to record the ﬂndinvgs that the Para 6 of -Anriexure = |
appended to DOP & T OM dated 09.08.1999 is ilegal & arbitrary, as

projected.

7. Mrs. Manjula Das, leamed Sr. CGSC for the respondents in the
aforesaid background strongly contended that they are not entitled to
any relief. It was fuﬁher argued that the conditions ldd down under the
Rules for the post of Junior Engineer (Civil) have not been chdllenged by
them and therefore the same cannot be indirectly questioned. Further it
was emphasized that they cannot be allowed to approbate and

reprobate. On the one hand they are seeking benefits under the ACP

AN
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‘scheme and on the other hand they are challenging the conditions

prescribed therein. Thus the applicants are estopped to challenge the

said scheme.

8. » We have heard leamed counsel for the parties at great

length, perused the pleadings ond other material placed on record.

9. Basic queéﬂons raised for consideration are two folds :

(] Whether applicants are efigible for second
financial upgradation under DOP & T OM
dated 09t _August. 1999.

] Whether Para 6 Annexure - | appended io said
aforesaid OM is illegal, arbitrary and unjustified.

10. Examining the second issue first, we may note that applicants
. in these OAs are basically seeking enforcement of financial benefits under
DOP & T OM dated 09" August, 1999. Said financial benefits, as per said
scheme, are available subject to fulfilment of conditions prescribed in
Annexure - | oppended to it. On the other hand they .cre challenging
vdiidity of Para - 6, which is one of the condition prescribed for grant. of
said benefits, under said ACP scheme. Thus we find justification in the
con’tention# raised by the Respondents that Applicom‘s are approbating
and reprobating in the same breath. if the benefits of financial
upgradation to ACP scheme is available, subject to fulfilment of
conditions prescribed 1heréin, one cannot either directty or indirectly
challenge the conditions precedent for availing the benefit, as prescribed

therein.  As pe_r. Para- 6, financial benefits are available subject to

fulfilment of nomal promotion norms which includes bench mark, '

departmental examination, seniority-cum-fitness in the case of Group ‘D’

employees, etc. In other words, conditions prescribed under Annexure - |

A
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O.A. Nos. 220 of 2006 & 90 of 2007

to OM dated 09" August, 1999 dre conditions precedent and hdve to be

safisfied to dvail the benefits prescribed for financial upgradation.

Furthermore, the decision taken by-Union Government providing financial

benefifs in shape of DOP & T OM dated 09" August 1999 is a “policy

decision”.
[N it is well settled law that policy decision is not opén to judicidl

réview unless such policy is arbitrary, illegal. No illegdlity has been
estéblished by them to question the -conditions préescribéd vide DOP & T
OM ddted 09" August, 1999. The reliance was placed on ATJ 2003(2) 532
CAT Hydefabdd Behch, G. Madhava Rao (Supra) and others judgrﬁen?s in
our considered view is f6télly misplaced as the said orders are nomaily
disﬁnguisﬁdﬁle. We may note that in G. Mddhava Rao (Supra), Director
General, EME, Army Headduarter, New Delhi hdd. issued lefter No.
15251 /ACP/GP-D/EME Civ-3 dated 22.08.2003 whéreby it provided that
Chowkidars (Non Matric), who do not posses the requisite qualification for
direct recr'Ui'tfﬁent to the post of Loading Heading (Non-Tech), are not
eligible for gr'oﬁt of second financial upgraddtion, vdiidity of which
communication had beén chéllenged in said procéedings. Such are not
the facts in the case af hand. Moireover vide Para 8 of said order in G.
Maddnava Rdo (Suptd) it was cledry observed thdt : * the only condition
which could be insisted upon in case- of Gtoup ‘D' émployees as pér
condition No.6, which is réferred to above is senioiity-cum fithess.” In other
words, a qudlification or a condition which had not been .p‘rescﬁbe‘d
under Para é of Annexure - 1, dppended »f\o‘O,M dated 09 August, 1999,
had been included by DG EME letfer dated 22.08.2003; which was rightly

held to be illegal and arbitraty. It is not the ratio of said order that the

S
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. . cGndifions prescribed under Para - 6 of the Annexure - | are not justified

- Andillegal.

12, in the above circum;fances, said order and judgment is
totally distinguishable. Similarly none of the judgments cited by the
~ applicants dedit with this aspect of the matter. In this view of the matter,
we hold that there is no illegdiity or arbitrariness for prescribing the
eligibiity conditions for grant of second financial upgradation. Thus,

findings on said issue No.2 is recorded against the applicants.

13. - Asfar as the first issug hoﬁced herein above is concemed, we
may note that as per the scheme formulated and notified by the Uﬁion of
India on 09" August 1999, grant of financial benefits is dependent on:
“fulfillment of normal promofion norms” (bench-mark, departmental
examingation, seniorify-cqm-ﬁtness in the case of Group ‘D’ employées,
etc.), which admittedly have not been satisfied by the applicants. We
may alse note that the post of Superintendent, Building/Roads, Gr.ll has _
been re-designated as Junior ‘Engineer (Civil). Recruitment Rules noﬁﬁed
for the said post required fuﬁilthent of educdtional qudlification
prescribed therein i.e. diploma in Civil Engineering. -Admittedly 'rheybqre
only matriculate and do nof possess diploma in Civil Engineering. Vdlidity
of the Recruitment Rx;les for the post of Junior Engineer has not been in
question in present proceedings. It is not in dispute that the Recruitment
Rules for the post of Juﬁior Engineer {Civil) were formulated and notified in .
2001, which were further amended in 2008 and it prescribed promotional
avenue to the departmental employees. Perusal of the scheduled
appended to the &oresaid rules, as amended on 2008, would reved that

it provides two modes of recruitment 80% by direct recruitment and 20%

Q\F
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vby promofion from amongst departmental employees fdilifig: which by
direct recruitinent. Thus it cannot be urged that RRs do 6t provide
promotional avenuss, as projected. Applicants ~aamiﬁédly do not satisfy
prescribed manddtory conditions i.e. educationat QQQiﬁédfiQhS ete. They
have yet not passed requisite wiitten examination too. Prior to *the re-
designation of the post, Supetinténdent, Building/Roads Gril was

mandatorily requite to pass MES procédure examingtion for promotion to

néxt- higher pdst of Supétintendent, Suilding/Roads Gr., which conditiofi’

has diso notBeen sdtisfied By them. On the face of it, it cannot be stated
thict the Recriitiient Rulés g ot provide promotiorigh avenues. The rdfio
HOME (POLICE) DEPARTMENT, ‘GOVERNMENT OF BIHAR AND OTHERS is that
theré should be at least two ;b"tdr'ﬁiiﬂonél" épﬁgﬁuﬁiii;éTS\ avdilgble to dh
o‘fﬁcg“rbu'if it did not preséribe that ofie has to:be promcted .if’r"gsf)’feCﬁvé of
Gttaining the presciibed qudiificatioh. Similarty in KK. ROY {Supra) it was
obts,ervéd%'fhdt'-w least two pramstiond! dvenue ‘s‘,ho.u‘.l.d be avdilable. P&ra

6 of scidjudgrhent notedthd :

3
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: * In such circumstances, said judgment is rendered totally
. c)%ﬁnguishable. Further in CHANDRA PRAKASH MADHARAO DADWA AND
OTHERS (SUPRA), the appellants were appointed in 1978 as Data
Processing Assistants as direct recwits in Data Processing Division of
National Sample Survey Orgonization (NSSO). The rules framed in 1977
- provided for degree qualification for appointment as Data Processing
Assistant. They had been confimed with effecf from 04.08.1989. Their
promotion grade was Data Proces;ing Supervisor, govemed by the
: Recmifment Rules, 1978. Based on recommendation made by 4™ Central
Pay Commission, an expert committee known os Dr. Seshagiri committee
was constituted in 1987 and had récommended that Key Punch
Operators (KPOs) and Data Eﬁtry Operators (DEOs) may be combined
and all of them may be known as DEOs. The said committee observed
that: “This work Will require intellectual skills in programming, computer étc.
Such work will not be a routine type. Hence such personnel in the
Govemment should be provided opportunities to give their best.” Two
scales we;e_ prcscribed based on educdtional quadiification. it was
contended that: observations were made vide para - 52 that though
impugned orders which had effect of re-designated thém in lower scale
was illegal and arbitrary. Such are neither facts or issues raised in the cases
at hand. In CHITTARANJAN DAS AND OTHERS (Supra), applicants were
initially appointed as Typist though they were not having required
qudlification but on account of non-availability of qudlified candidates,
they were promoted as UDC. When their term came for next promotion o
the post of Superintendents, they were not allowed such promotion on the
ground that they did not possess seniority as well as holding required

educdtional qudiification. Thus it was observed that once they have been

A\
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qudlified in relaxation of qudilification, the same can not be restricted to a

particular stage. |f we exdamine the case at hand, we would find that
these are not the issues raised in present proceedings and therefore said

ratio has no application in present cases.

14, We do not-find any justification in the contentions rdised by
the Applicants that ot this fag end of their service carier, they can not be
insisted to achieve the prescribed educational qudiification for granting
second financial upgradation. We mdy note that said conditions hcye

been prescribed for the entité categories and not for a gfoup or limited

number of person. Applicants in our considered view do not consfitute a

sepdrate class, which can be dllowed special reatmént. This Tribunal has
no power and jurisdiction to graht relaxation of the conditions prescribed

for such benefits.

15, In view of discussion made herein above, we do not find any
justification .in the contentions >roised. Findings no merits, O.As are

dismissed. No costs.
. Sd/- MK.Gupta
Member (3)
_ Sd/-M.K Chaturvedi
Member (A)
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Sri Mohan Lal Goswami.

-Vs.~
Union of India & Ors.

LIST OF DATES AND SYNOPSIS OF THE AI;PLICATION

1968~

24.09.1994-

- 06.02.1995-

09.08.1999-

01.09.1999-

{

12.06.2002-

12.07.2002-

- Applicant initially appointed as Sub-Overseer.

Applicanl promoted {o the post of Superiniendent, Building/
Roads, Gr. II. He was however not spared by the Deparf:ment for
joining in the promoted post until 06.02.95.

Applicant joined in the promoted post of Superintendent Gr. II,
subsequently redesignated as Junior Engineer (Civil).

Covt. of India introduced one welfare Scheme in the name of
Assured Career Progression (ACP) Scheme. Under the said Scheme
it was provided that the central Government dvilian employees
who do not get any regular promotion due to stagnation, will be
granted two financial upgradations on completlion of 12 years and

24 years of regular service during the entire tenure of their service.

The applicant completed 24 years of service on 13.05.1992
and as such he is entitled for 2nd upgradation under the Scheme at
least w.e.f. 09.08.99 ie. the date on which the ACP Scheme came
into being.

Departxﬁent of Defence Accounts vide its letter dated 01.09.99

Jissued clarification regarding fulfillment of normal promation

norms. : - (Annexure-X)

The Respondents Department proposed to the Govt. for granting
an one-ime benefit under the ACP Scheme to those Junior
Engineers (Civil) who were promoted from the lower post of
Superintendent (B/R) Cr.IL ' (Annexure- IV)

Chief Engineer, Shﬂiong Zone* forwarded the particulars of the
applicant to Eastern Command HQ for grant of one time benefit
under the ACP Scheme.

1

M. LG’

=



-

13, 02 2003

2 -

. "_,‘ » ”u
e v .

' Chief Engineer, Eastern Command HQ in turn forwa.rded the
paxuuulars of the applicant to Annv Headquaﬂers, New Dellu .

28,02, 2003 and 21.03,2003- Chief Engmeel, Shillong Zone sent - remmde:rs for

31.03.2003-

31.03.2003-

09.05.2003

20.05.2003-

21.11.2003-

07.05.2004-

- 10.06.2004-

_ confirmation of the gran* of benefit in respcct of the
. applicant. :

Chief Engineer, FKastern ‘Command miormed that since the
applicant h&d nol compleled 5 years or 15 years service belore

09.08.99 as JE, his case has been taken up with E-in-C’s Branch :

Army HQ, New Delhi and the decision is awaited.

It is relevant to mention here that the requirement of 5 years

or 15 years service for 1%t and 2nd upgradanon respectively refer to

~another  departmental Scheme launched by the respondents
"department on 25.04.1996 which is different from ACP. Scheme . -
~ launched by the Govt. and as such 1 is not relevant to the claim of the
-applicant, '

Chief Engineer, Fastern Command informed . that since the
applicant had not completed 5 years or 15 years service before
09.08.99 as J.E, his case has been taken up with E-m—C’s Branch,
Army HQ, New Delhi and the deqsmn 1s awa1ted -

Chief Engmeer, bhﬂlong Zone 1e.ferred the case again to the Chief

Engineer, aotem Comumiand HQ requeshng for decision on the

matter,

Chief Engiﬁeer Eastern Command HQ again’ informed ‘the C.E,

Shdlung Zone thal the maller was sml puxdmg for d_eumon

‘Apphmnt submitted repre:,entthn praying for grant of 2

financial upgradation, to hlm under the ACP Scheme but no .

Tesponse. o (Annexure- VIII)

- Applicant submitted another representation Whlch was. forwaxded

by the C.E, Shillong, Zone on 03 06.04. ' ~

Respondent No 5 vide his nnpugned letter dated 10.06.04 nnonned

that since the applicant was promoted as 1.E (Civil) in 1995 and -
* since he had not completed 5 or 15 yeats service before 09.08.99, no
“benefit is admissible to him. Further, those who are not havm;r

Diploma in Civil Engineering and not passed the procedme
Emmmatlon are not entitled for further upgradanon Lo
: : (Amlexure- IX)

!
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21 076'@-54—%})131(&11‘& anprnadmfblp Tnblmal.byﬁl_ng'aﬁﬁ A. No. "/
- 24172004, praying for quaslu_ng of the. letler dated 10.06.04, the said o

.. original 1pphcat10n was dlsposed of on 21.07.05. (Annexute« X).

28.09.2005- Respondents issued Impugncd order c’ntcd 28.09.05, whclcbv the

' claims of the applicant for orant of ‘second .financial upgradanon B
has been rejected basically on the plea that the ~applicant has not
cleared the denal tment plocedure examination. ‘(Annexure- X1)

Hence this applicaﬁon»befofe the _Hén'ble Tribunal.

PRAYERS

Rehef {s) soughl { o,

1. "“hat the Hon'ble Tnbunal be pleased to declare that the condition No. 6 of . .
' the ACP Scheme and clarification No. 53 thereto of the D.OP.& T. O. M
No 35034/1/97/Estt (D) Vol. IV dated 18.07. 07 is vmd-ab-]muo

2. That the Hon ble Tribunal be pleased to set aside and quash the mpmzned
order No. 90237/9213/EIC (Legal &) dntl.d 28 9.2005. )
3. That the Hm ‘ole Tribunal be pleased to direct the responuents to grant 2n4
~ financial upgradation to the apphrant w.e.f. 09.08.1999 in terms of ACP
Scheme without insisting for passing of any departmental examination,
with all consequential service henefits including arrear pay etc. hy refixing
the pay in the scale of Rs.,5500-9000 / - :

. 4, Costs of the app]icanﬂn

5. Am other relief(s) to which the dpplicant is entitled -as the Hor' ble
' Tnbu:nal may deer fit and propes. - , :

'Interim onfier praved for.

: During pendem,y of thlb apphmtwn, the apphmnt prays for the fo]lowmg
) _ rehef -

1. That tl*e Hon'ble Tnbunal be pleased to direct the respondents that the |
pendency of this apphcauon shall not be a bar for the respondents for
conmderahon of the case of the apphcant for prov1dmg relief as praved
for. : _ - :

)




INTHE CENTRAL ADMINISTRATIVE TRIBUNAL

GUWAHATI BENCH: GU WAHA'H

fAn Apphca’hon under Section 19 of the Administrative Tribunals Act, 1985)

Title of the case

O. A. No L2 D_/zﬁﬁs

Shri Mohan Lal Goswami : Applicant
-Versus -

Union of India & Others, : Re@pqndents.

S51.No.| Annexure Particulars | Pége No.
01. — Application 1-20
02. — Verification -21-

03 I Copv of order dated 24.09. 1994 22-23
04. i Copy of the Scheme dated 09.08.1999 24 -~ 3
5. nt Copy of order dated 25.04.1996. 33~ 35
06. 1V Copy of letier dated 12.06.2002. ~36 -
07. V- Copy of letter dated 28.02 2003, - 3%~
08. Vi Copy of letter dated 31.03.2003. - -38-
- 09. VI Copy of letter dated 20.05.03, ~33~
10, VIII Copy of representation dated 21.11.2003. ~4Q -~
11, IX Copy of impugned letter dated 10.06.2004. 4(-942
12, X Copy of judgment and order dated 21.07.05. | 43- 47
3. XI Copy of impugned order dated 28.09.2005. 48-~50]
4. X1 Copy of letter dated 01.09.99. 31-85T-
15. 1 Xm Copy of the order dated 14.03.01 5‘8 S} |
i Xiv Copy of judgment dated 12.12.20603 6 2-65
17. XV Copy of judgment dated 11.12.1987 €6~ 6
18. XVi Copy of judgment dated 15.11.1989 68 -To
Filed by
Date: Advocate
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"IN THE CENTRAL ADMINISTRATIVE TRIBUNAL
GUWAHATI BENCH: GUWAHATI '

(An Application under Section 19 of the Ad

N

Shai Mohan Lal Goswami,
MES No. 228556,

S/ o Lale Binod Beliari Goswaini.

- Tunior Engineer {Civil)

O/ o- The Chie{ Engineer, Shillong Zone,
MLES, Spread Fagle Falis, C

SR %4

Shillong- 79301 1.

-AND-
1. The Union-of India, .
- Represénted by the Secretary to the
Government of India,
Minisiry of Defence,
New Delhi- 110001.
2. ‘Thé E-in-C’s Branch {FIiC/FEIR)
" Army Headquarter, DHQ. -
* New Delhi.

3. The Chief ¥ingineer,
- HQ, Eastern Conunand,
HEngineers Branch
Fori Willam
Kolkata-21.

4. The Chicf Engincer,
Shillong Zone, M.E.S,
, Spread Eagle Falls, -
-~ - - " EyYIVS
X Shillong- 793011.
5. The Dy. Director (Admm.),

+ O/ o- The Chiefl Engineer,
HQ, Eastern Command
Fort Willam

- Kolkata-21,

4

nisirative Tribunais Act, 1985)
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ueparum.nt of Personai & Tmm_mo
Govi. of india, :
1<epresentea by it’s Secretary,.

New Denu- 11‘0 001. : .
- Resﬁonf‘nm I

Parficuiars of orderis) ae mtw hich this appiication is made.

\~4_

This application is made against the mlvugned letter ‘bearing No.

&

"9023‘7./ G213 /EIC/ 'L gL—U dated 18 092005 issued by the Respf\nw.

INu. 3 whereby representation of the applicant praying for grant of second

financial upgradation under the ACP Scheme has been rejected hv the

.respondents. The representation was submitted by the appﬁcant in

"y 1 . “ ) 1

- complisnce with the dnectn/_)ns passed by this Hon' ble T Tribunal in it's

-»4

Fudgment and Order dated 21.7.2005 in O.A. No. 241/2004

-

}'unscﬁmon of th ribunal

The applicant deciaxes that the s t matter of this application is well
within fhe jurisdicton of this Hor'ble Tribunal

Limitation.

The applicant further declares that this application is filed ‘within the

Limitation prescribed uz;der,secﬁon—?.ﬁi of the Administraﬁve Tribunals'

Act, TO85.

That the applicant is a citizen of India and as such he is en t_eﬁ to all the
rights, protections and privileges as guaranteed under { the Corsatu tion of
india.

ﬂ%Lﬁa;L’M
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: tenure of their service.

D
That vour t{ppﬁcant was iniﬁall_\,/ appuinted as Sub-Cverseer in the vear
1968 at the office of the Garrison '-Engineer, Air Force, Shillong under the

Military Engineering Service (for short MES) and was thereaftor promoted

to the v;mde of Superintendent, Buﬁdm;o/ Roads (Supdt. B/R) Gr-II vide -

order No. 131&1 ’-1;’473/En9rs/ETD dated 24.09. 1994, Howe\/er the

dephﬁuime.‘..t could gpare him onlv in 1995 and ae uch the applicant ;omed
= o

in bis promotional post.on 06.0 1995, The post 01 Supexintendent B/R

-was subsequentiy re-designated as lunior tngmeer (Civil) and as smh the

applicant is'working as Junior Engineer (Civil) at present. -

* perusal of Hon'ble Tribunal as Az nnexure-I).

¥

'
.

That pursuant to the recommendation of the Fifth Lenh*ﬂl Pay

Commission, the Government of India, Ministty of Fexstmnei, Public

Giievances and Pensions, Department of Personnel and Trajiﬁzig (DOPT)

. vide it's Office Memorandum Ne. 33034/1/97-Fstt (T} dated 09.08.1099
ide it's emorandum No. 35034 Hett (D)) d 0008

+ x. E2 9 SLATL

mirodug ed one Assured Caréer Progression Smemt* (for bhurt AC I‘)

Scheme malung provisions for financial um’:radnhoh of the central
Government civilian emn?ovee on vmpleﬁen of 12 years rs and 24 years of
service as a ‘Safety net’ in Qrder to provide relief against the hardships
caused to such empiovees due to stagnation. As Der the said Scheme, the

-

Central Covernment Civilian employees . who do not get any regular

o

y)
W
§

pmmt.}tmn &{14.‘4 18] stagnation Ul ‘Lht‘ &'ﬂttﬁg‘;’ﬁ!_‘,ﬁ of f:mpiuyeea f()l' w‘nom '

154

there is no’ promotional ax venues or because of the Iimited promotional

scope, such employw s will hn granted two nnmaai upgradations on
}

C ompu:tmn of 12 years and 24: vears of re 'umr service dm:msr ihe entire

opv of the Scheme dated 09.08.99 is annexed hereto for

perusal of Hon' He Tribunal as Annexure-I1).




]
(\/ !

»

44  That the applicant having served for long 26 years as Sub-Overseer, was

promoted 1o the post of Supdt. B/R (now redesignated as Junior Engineer

( Vﬂ\! m

1994; only and thereafter d

iid not get any ﬁ.xtlﬂer promotion

" under :he regular pmmonond? avenue and as such is bmgxmtt:d in the

same post for the iaet }{) vears. The aD“hi(‘&]’ﬁt hae co**mieted 36 vrars of

regular service and aurum thic pwmd he has got only om_ promotion as

Z)'t&ltt’d above. As per the ACP Schenu

o~

me an empk‘)w:e ¥s emfitfed to 1%

' financial upgradation on ccmpietmu of 12 years of service and 20

financial upgradation on completion of 24 years of service. Since the -
applicant got ofte promotion i 1994 he is enditl d or the 2%5’- upgradauon'

2. The ACP S heme beir g laun H d on 09, 08 99, the applicant

is euiiﬁed {o i.he bene ut of 2ad upgr& dation at ieast w.e. 1 (‘; 03.9% axdmus)n

he had commetcd 24 Vqub ot servmc much earher i1e in 19 2 Be it stated

- t:.at the

anm

4

ot
o

cant at pres,n workn gin

{

ale os Rs. 5,000- 8000/ ‘mlt

pay sca

as per ACP Stheme - ine a pph( aid is entilled for financial. upg:adaiion {o

. the scale of pay of Rs. 5,500-9000,/’ -

4.3  That me Ministry of Defente, Govt. of mu.'a pursuani i" the jadgment and

m"d@-r dated 31.03. 95 and dated 15.060.95 of the Hnnh? Central-

25.04. ",‘?%

hatwa ribunal

{CAT), 'B“r alore %nch sened one order dated

o,
o

nd mﬁuumeu # mneme similar to the ACP Sch tme Under

Athe said Scheme the S mnﬂrmt@nﬁm&s 8/ ’\ (i ade-ﬁ of Mtb Wa‘- entitled to

and weu.d further be enfiiled io oeat the nexi higher

higher than the enbry grade on oz “i,io.xon of 5 years of service

(.4

grade on compleiion

-of 15 years of service. The upg:tadatmn on c“omnieton of 5 years of eenflce

o

"A, o
was made

years of service was made effeciive from 1 01,

~ . . Scheme.

effective from 01.01.1084 m.d the same on co p}etwn of 15.

1991 under the said

.

Cop 7 of the order ‘dated 25.04.06 ie annexed hereto for

perusai of Hon'ble Tribunal as Annexure-iIT)

ML GoSwer"
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That since the applicant was promoted to the grade of Superintendent
B/R Grade- in the year i2.994 (but joined on 06.02.1995 in the promotional
pc-st) ie. prior fo la saunching of the aboy e stated scheme dated 25.04.96 and
since iht*reaf"rvr the ACP Scheme of the Government * of India " 'was

introduced w.ef 090899 ie within 4 vears of his promotion, so tuE“

":r\

fulfiliment of the criteria of 5 years and 15 years of service for upgradation
as envisaged under the above stated scheme dated 25.04,96 before 09.08.99
became an absurdity in case of the qpphuznt and consequently he did not

get any benefit under that S\hen.e lated 25 Ud 9.

That with the Iaunrhma ﬂf ACP ‘%ghpmp w.ef (G GX GG, the amﬂ‘imnt

ecame entitled to Ond upgr ad“tmn w.e.f. 09.08.90 in aCCC.xuﬁ.u\P Wzt{. the

CJ"

scheme and as such he approached the l\E‘-pUIlQ(_IlIb pmymo for grant of

2nd ﬁnanma? upgradation to him i in terms of ACPSe hemp

That it is stated that toﬁowmq the mtlocmdmn of the AU’ Scheme, the

‘espondents depariment vide if's Army H(¥s etter. No. 8/75011/RR/JE

{Civ. )/ C8CC dated 120 06.200 2 proposed hat the E?[‘Uﬁlﬂi&h‘j fruut the

fower post to the post of jE (Civil) are eligibfe for one time benefit under

the AC P Scheme and nccnvd.n_,lv the service “artzcu_nrs of the applicant

were fw‘Wdrut:u o r{(‘ Easiern C Commnaind bv ﬁie Chief ::.ns"uwe&, Shl.hunb

Zone vi cte letter No /169_/'(.’}‘11”_/.5 lore/55/ 578 qated 12.97.2002 and the
HG Eas-e.m Liommand in turn, forwa 'dei the same 0 the Afmy
Headyuariers, ufeh Delhi vide Clief E mwuwej Ein _’s-gram:_h letter No,
19184/ CAT Bang/ 181/ Engrs./ EID catedt 13.02.2008 for grant of one time

Lhe 58 3

benefit under the ACP qf*hem.n to ﬂw 9; plicant. -

annexad hereto for_ perusal of the Hon'ble Tribunal as
-t’ .

Annexure-IV),

M LGoswer"

-
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Tha_i, ihe ﬂuﬂ Engineer, gnﬂlung Zune sent reminder vme letter No.

771569 /CAT/ S}ure/69/E 7B dated 28.02. 2003 and again vide No

:;'71‘69/5-@: Bang/71/E 7B dated 21.03.03 to the Chief Engineer, Eastern
Commind, Km:mta mmg for confirmation. regarding one \Ume benefit
under ACP Scheme to ihe Sub-Overseex mozrmm to JE (Cm}) The Chief
Enginecr, Eastern Command, vide his letter No. 131841/CAT
Bang/ 189/’511};1‘5/" EID eiatedSi 03.2003 infimated the ‘.,mcﬂf Engineer,
Shillong Zone that since the avphtant has not tonmleted 5/ 15 years

service as ’.E before- 09.08. gg.. hL, case hzm heen- taken u wﬁh E-in'g
P

Branch, Army h’) \ ew De:.m and decision Lnereto is awaited:

{Copy of the letter dated 28 G 03 and the 1 tt"r d,us.@‘\.t

31.03.2003 are -annexed he:reto ~for -perusal or_ ﬁon.b_le

Tribunal as Annexure- V and VI res ectively).

That the Chief Engin ieer, S?rﬂlong Zone thereafter sent another letter
bearing; No. 77169/Cat Bang/74/E 7B dated 09.05.2003 te the Chief

_ 'Engmvu, Eastern Command, bolmm lequﬂbimg for (l(:‘(llbl()n recaxdmv '

the benefit of ACP Scheme in respect of the am)htant In rc:ponse dhe

—

C.E, Bastern n Com wmand again wi’ormed vide his letter No. 133841 /CAT

"BA / 202/E Engrs. /EID dated 20.05.03 that thL dedsion on the matt&:r is

still awaited &0‘1 Army HO New: Deihl

{Copy of Jetter da-ted 20:05.03 is annexed hereto for perusai

.of Hon'hle Tribunal a s Annexure-VII).

That the applicant in the meantime submittéd  representations on

12.07 "'00’7 27.11.2002, 28.02. ’700Q OQ 05.2003 and 21.11.2003 prax:ing for his

2nd upo-ndauon in terms of HCP Scheme. Since his case was nOt

considered, the applicant : U bmitted another remesentamm on §7.05. 4084

1

orwarded b the C.E, uhulong Zone to C. E, Eastern Lomm.md f«ude No

- 77163/CAT/ 92/ E 7B dated G’i 6. 2004. in tesponse, the J\espfmdenr I\m 5

-~




~q

vide his impugned letter No. 131841/ CAT Bang/2 21&/ Engrs. /’E'(D dated

106.06.2004 informed as under:- ‘

The appiicant was promoted as I.E (Civi_‘t‘} in 1995. Since

1 11
~ he has not compieted | /15 years Servic bef@re $19.08.99
0 benefit under the Scheme is admissible £ t0 mm
(i) Those whf) are not having the Diploma in Civil

Engineering and noi passed ihe Procedure Examination -

are not entitled for further upgradation under the

From the above stated contention it is clear that the Respondents
tave ﬁxiefm'mgléd the lwo schemes ie. {he deparimental scheme daled

25.04.96 (Annexure-iil) and the ACP Scheme dated 09.08.99 {Annexure-il)

of the Govt. of India and have confused the case of the applicant. None of . .

the above staled vonlestions are reievam io the ACP Scheme which the |
applicant is entitied to. The above stated romts relate to the ot her Scheme

ie. the S‘he;m,e‘é ated 25.04.96 under which no benefit has been given to

the uppumm Sinwe the dpphcam has been promoled i in 19“4/ 19]J under

no cucumstanccs he can compiele 5/ 15 years serv1ce bekore 22 US .
Qtatnd 4hmm whichisana surdity and as such this is not ap wahin in me

cace M .‘ - o e
case. Moreover, it is not the case Of the rcspondcnta ﬂ‘lﬁt the up ant is |

not entitled -to any benefit under O.M dated 09.08. 99, in view, of the
- Scheme dated 25.04.96. The applicant is entitled to t}m henefit of 2nd
uvﬁruuatwu in terms of the ACP Scheme dated 03.08.99 \‘m}v wherein the
only requirement is the complehon of 24 years of regu]ar service which
the appiicanﬁé fulfilled way back in 1992, As such the ahove stair_.ed_
contentions stafed by the respondents in their impugned }eiiex' dated
10.06.004 are ir'reievam in the instant case and contr:m* to Lhe pmwsmns

3

nf rhn A( D Qv’npmp *%v Qiich nr their acte the znphcanir wag deniert the

/%, L 4 oS e~




hf*mmr of upgradation undf'l the uvparm&ﬁau bmr*mﬁ* dated: 25, 14.96 and

again denied under the A(,P Scheme.

(Copy of representation dated 21.ii. 2005 and impugned

lettm' dated 10.06.2004 are amexed‘ hereto as Annexure- VIII
,ﬁd ‘(msUc Hvely). '
4312 Thath eing agori : ved, the applica nt agitated the action of the respondents

and approached this Tribunai by filing O.A. No. 241/2004, praying for-

.guashing of the letter dated 10.6.2\004 issued by the respondents and

o

passing of a di irection upon the respondents for grant of second ﬁnaﬂaa'

_ upgmuano n under the A‘,_ Scheme w.e. I 8.8. 1:*9‘3 to the mpphcant "'irus ‘
Hon'bie Tribunal vide il's fudgment and Urc’er dated. 21 7.2005 in O.A.
No. 241/2004, directed as follows:-

.......... the applicant is directed o make 2 detail

t‘epresentation setting out his claim for ﬁmnt of second

financial ungradanon with effect froin 9.8.99 based on the

Scheme (Annexme—h ) nefme the second respondent within a
» . . ] . l

pc—:ﬁod- of onc month from u')c'mv If any such representation

iS mﬁae me fesvi)nqentﬁ Vx?lﬂ COnSldef tné Sa.Dle with
reference to the A(’P cheme of 9.8 99 and in the hcﬂw of i1

Cu

decisions relied on 'y “the n}fﬁ ticant and referred to in this
order and pass an appl*opriate order within four months

- v from the. d.atp of receipt of the representation. We make it
dear the 1 we have not expressed any views on the mcﬁts of

~ o -

the J:um made by the applicant.”

Il

(Copy of judgmeni and Order daied 21.7.2605 is annexed

i &

- hereto as Annexure-X).

413 That the appiicant summned his revresemanon on 28.8. ?b.ﬁ to .the

?pq}ﬂon{ipnm ag dlrpﬂfpd ny rhn H(m He Tribunal, But the roul‘\ondpntq i —

ML Goswe"
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10 ITIT.

ed the im pumm order unm*r No 50237/9 /9213/EIiC _,tgur(f ) (..Lb!t(:"d

-

2{)05 wherebv ‘the claims of the am)licant for grant of seco T a
ﬁnemci;ﬂ u grad?ho has‘beﬂn rejected basically on the plm that the
appnmnt nas not cleared the L t.—:parum:mm Procedure Exammahon wmul

is wiar.dator*v for promotion for erstwhile Suve;tmtendem B/R rade—ﬂ to

Crade-T the resporf onts - have made this contention on basr‘ of

diarification No. 53 of D..O.P &T. O.M. No. 35034/1/97/&& (D) Vol1V

“dated 18 707 which sav$ that only those empiovceb ‘who fulfiit all

promﬂﬁonal norms are ehr_rp.ble to be con red for t!epeﬁr under ACP,

Scheime.

(Copy of the impugned order dated 26.9.2005 is. aniexed

’;;cre 1s Annexure-XT).

' That the applicant bmrs to state that’ fm* granting financial upgm«.idi;«m :

under the ACP Schetne, only the fo}lowme things are reqmrcd, -

The ﬂi@& must have co'm“?oted 1’"’ "eéxsl of fngu};af oezvim

.
0
-

ror first - upgmdahon zu:m 24 years of service “for IZ““l

'uvg:raua tion, if he haq niot got any :re(rular momotlgn

B {b) it such ommal has got one regular promonon then.he ijl be

phpmin for. 1st upg-rnoahon after mmp?enon/ﬂf 211 years of

\ ’

service, and '
{c}  One Saesning Conumittee comstitut f o1 Jms purpose t),uﬁ}}.
. o assess the suitability of the candidate for grant of benefit

-~ ‘under ACP Scheme.

—_— 3 - . . . ) ’

As regards the asfsjessment bv the Screening (Committee, it has

specifically been spelt out in the Scheme that the Screening Cor mmitiee

twill scrutinize the relevant service Itit:()l‘db‘/ ACR dmssit;-:m, ;iiﬁcipiinm:y /o

ﬁéna}_t'v ,moceedjrags, if any, to assess the flth{‘aS or otk erwzse of an

~ N P

Mmpgovee for grant of fnancial upgradation by . fixing the pay in

P T ) | Va

. - . . . ﬂ/’chqbwc‘,’""\\ -
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o)
busd
w3

appmprmte higher pay bmk This 15 ueunv evxd_t,nt from: pcu'ce 4.2 of the

letter dated 01.09.99 issued by the Department of Defonce Accounts under

the gam I\ﬁms*rv of I Detence

{Copy of letter dated 01.09.99 is s annéxed heretn for pemsaj

of Hon'ble Tribunal as nﬁ:ﬁ(‘.}{“irﬁ- ‘I}.

‘That the applicant most respectfully begs to state that the applicant has

I'nl 11‘1{ 3

fuifilled all the reamremems under ACP -Scheme as stated in the
preced:inq para hereinabove and as such hP is entitied to get the 2nd
upgradation w.e.f, (9, 092 99 as provided under the Scheme.

That the 'appﬁtémt hegs to submit t 1at it has nowhere he?n provided by
the D.O.P.&T. in the ACP cheme that in order o get the benefit

L

uptrrada ticn under the Scheme, an mewyee will. n:we to complete 5/15

years of service since his first promation: an& hefore GQ F<~ 99. . Moreover,

/o

requirement of diploma in Civil Engineering and he will m&"é to pass
procedure emmm‘men eic. as <ontended by the Resptmuems,_in the their
'mnugned Tptt#r dated 10.06. 7004 The reknondpntqcanndf inﬁmqp such
riders whicki are not reqmred under %;He CcP Hchemc and th:o usae t has
been deat in thread bare in earlier cas ses successively and as “u(.ﬁ uenhu of
28d ypgradation to the applicant on grounds stated ahove are arhlh'arv

moyu, unfair, malatide and contrary to the provisions of the Scheme.

That the ACP Scheme ; ‘s a wpiarn Scheme 1 aimched by the 3 ff of India

and the &\esi,u dents by their own stretch of imagination cannot impose
. e . . ) ’
sach Ii.u’_.ex:s whicH are not wmantcd.jmeniwned in the Scheme and such

of their acts are not only onts’uw to the *7‘-'0'"510‘25 of the Scheme but
frustrates the very spmt of the noble welfare scheme professed b by the

- Government, The Hon'ble 'vupreme C ou.rf aiso in the case of S"mtr‘ of

Tripura and others Vs, T( K. Rov, reported in 2004 (9) SCC 65, Whem.i'_n it




tﬁ\
s
(]

ACP Scheme in case -of their

was held by the Hon'ble Supreme Court that a Scheme like is necessary in
a welfare state. : : - -

That bv nammg the ACP bcneme, me Government has introduced a

st_a.tutory provision of ﬁ_na_nmal upgradation for the employees who are -
st"gnated due o non av eu} bility of regular promo otion and as such 1{ a8

Deccme & condition €‘I service. But tne IGSPORQQHES E‘V IH&H‘ leme

executive order have superseded the dictates of a sta_mte,. wfm:h is ‘not

permissible under Lz w. T’ic respondents vide hexr impugned }e er dated

10.06.04 {Almexme- 18 have not oniy 5upelsedea mn dictates of a statufe
nut have even sealed to enteftam fuarther Cc)rrpqhond ence on ﬂﬂ% subject. .

As such it is ar bitrary, unjust, unfair, malafide, illegal an ccn‘.mry to law.

That all the departments incinding the office of the C & AG of India have

-
]

“been granting financial upgradalions to their employees on completion of

quaﬁfyjﬁg vears of service in accordance with the AC 1’ bcheme mthout

any special rider wha atsoever.
That while all other Central Govt. Departments have implemented the.
employees without asking for any
Departmental Examination/Skill  Test, it is only in the respondent

dep .;..rfment hat an add mfma: reguirement of dmfuma and test have 1 been

‘ :'mpssed in utter violation of the provisions of the scheme. It is refey rant to

‘mention here that in the Uu‘iue of the Accountant General ( A&E),

Meghalaya f n empioyees have ’he’en granted second ﬁnam’mi upgradation

under ACP Scheme w.e.f. the date oi their ccmwie‘mn of 24 years regular

service without ariy Departmental Examimlﬁen/ Test vide order No. 297

dated 14.03.2001.

.

{Copv of the order dated 14.03.2

Annexure-XIIT).

001 is annexed hereto as
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That it is btateu that due t6 non-fixation of pay scale as provided under tne

ACP Scheme dated. 09.08. 1999 and also due to non-fixation of pay in the |

higher revised scale of pav ag per exictin blerarchv, tlm applicant ig
> pay g _

: iIm:IIin huge finandal loss each and every month and as such cause of

}.ction recurrin § in nature and arises each and every month till the benefit

~

of ACP Scheme is gmnted to the applicant by re-fixing his pay't r the

appropriate hicher scale.
Ll N e )
H

That itis stated that que -SuC*I'i of mi a‘g any departaiental "\ur“‘unah‘o

does not at aii arise for grant of bene‘ﬁi to the Govt. employ ees in tarms of
ﬂfﬁce memma.nrirmw dated 09 08 1999 issued by Govi. of India, iha
Lon\atioﬂ laid down in senai No. ¢ of zﬁd\.‘“{a’?,"r TR for grant of b"“eni
unider the ACP Scheme in Iact relates to Gr oup ‘D’ empioyee, where so far

it is related to passing of the_Deparmnentaljexammmion and also reqiuf;red "

o attain Benchmark as well as fitness for gra_ntingt - benefit of ACPD, itis

s —

quite clear from condition No. 1 of ANNEXURE- that it is- mere

[ ad

nhcpment in the mvhﬂr pay scale on comﬁietmn of rmlépnrv ﬂenod of

12/24 years of regular service, condition N\" 15 alsa make abm.dand"

clear that immediatelv on comuerfon of 24 vears of regular sermce the .

(:ivj_!_)iaﬁ ulntml Govt, empinve should | be .umnted 21“i financial
upgradation. It is further stated specifically in co dltlon No. 13 that the
benefit of ACP Scheme should be pfcvidéd in lieu of time bound
promotion scheae or in- -sitn promotion scheme and further made it ciea:f,
that the ACP ‘:achemc cannot run omm_uaneousw with the time bound
pmmoiion schene or in-situ promotion scheme. Tt should be mrmer

evident fmm ﬁ)ﬂawma demsmnq af Tpampd CAT that demﬂmmtai

ex'xuuna‘a i i ot necessary.

AT 2003(2) 332 CAT E-ivdefabz»c! Bench, C. Ma M“ a Rao

and etc. Versus Union of India and Ors.




[Iory
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In the view of the above discussion the learned Tribunal held that
there is no requirement of passing anv departmental examination and the

normal-promotion has been elaborately clarified in paragraph (vii) of

£

C.G.15.5 letter dateq 01,09, 1999 meh is quutt:u below: -

“(vil} TFulfllment of normal pmn{oﬁan “norms  for
'prémotions from one grade to the other, as per ekfant orders
ie. analysis for last.3 years in respect “f Group ‘C" & ‘I¥
cmployees‘and ACRQ for last five years in respect of Cv B
employees, ﬁleir integrity, sezwion’tv cum ﬁtness nl.case of
Gp ‘I employees \cnscun_mry penalty p:oceedm 's per
* . the provisions of CCS (CCA) Rules 1965 efc. to assess their

~ fitness or otherwise, as observed by a DPC, shall be ensured

for grant of financial up-gradation under the ACP Scheme.”

in v1ew “of the abm/e deﬁm tion 1eaardjro hﬂhﬂment of nofmal
promotion norms it is guite dear that the DPC s uftreemrq committee shall
Lgnﬂdf’f ACRs m the Govti. meloveee for last 3 years in‘ respeci of umup _

" and ’D’ iy 'tpio*vee:, and the AL Rs for last 5 vears in respect of Group

/ -
B emﬂie'mas their integrity, seniority cum fitness, prov vided there is no
£6. - .“’

: (ﬁ&dvﬁrzarv proceeding is pmdﬁ‘gc arrainsi; the central Gov*‘c. employee, in

fact these ate the normal v"omohon HOTIms reauned ;o be satzsﬁed for

grant of benefit of ACP Schem,e Therefore passing © of any depm.tmeatal

examination has not been prescribed by the D.O.P,T. As such, requirement

’

of passing of departmental examination cannot be insisted upon by the

: deparhn tel authorities W?ae*e the’ same i not p"escnbed by the D.OP.T

That the applicant most respecifully hags to staie that in a series of cases

the Apex -Court has elaborately dealt in the matter. In State of Tripura and

Ors -Vs- KX Roy, reported in (2004) 9 SCC 65, l:'he Hon'ble Supreﬁie

Court held that “Promotion is a mnmmm m‘ service” and mremea the

respondents . therein to pay the &}7}7 ant two ummotmns in the next.

\

l/MnLﬁﬁa-foM"

/f E

/s



1990 Supp SCC 688, the Apex Court has-held as under:-

D . ‘ﬁ‘("

mgher buw‘ N ompu.hun of 12 years and 24 years in q(*n/ne‘ in tevos of

ACP Scheme‘

ularh in Raghun&m Prasad Singh -Vs - bocreia:rv, Home

{Police} Dpnartmenz, Govt. of Bihar and (Others, .renerteq in 1988 SCC
N\
Suppl. 519 the Hon'ble & ﬁn.m uit c1 served as mﬁc}ws -
A Reasenable promotional o;,p{u‘rbn&ﬁes'shouid
: - .
be available in every wing oi I ubuc BIVICE. Looerinninn. . In

aoeence of Dromotmnal DrosperL the service is Jmmd to
d.cgcnmate and etamatwr k,lls the desire to serve Prc*;crly.- h
We Wéuic‘t, therefore, direct.ihe siaie_ of Bihar (6 provide al
‘least two promotional 'opporfmﬁﬁes to the officers-of the
State Po cc in the wircless organization within six m ont?ws

from today by appropriate amendmenis of ruiés....... e

Again i Dr. Ms. O. Z. Hussain -Vs- Union of Indid, reporied in

\d

-

425

7. This A‘:Oll.l't,. has on more than cne 'oé.casion, pointe‘d

out that provision for pmmotién iru:reases éfﬁ(:ien(:y of the

Public Service Nhi}e” stagna{ion reduces efficdency ar

makes the vser,vice ineffective. Promotion is thus a normai
”

© incidence of service.............

~

(Copy of the three judgments aforesaid are annexed hereto’

. as Annexures-XIV, XV, XVI respectively). ‘
4?1::1‘ tno. applwfmt most reepectfuuy hegs fo state that the 1ecp0naenm n
para 5 of £ their mtpus'f'led letter dated 28.9.2605 ( Amwxure XI hereto) has

referred to danhcahon No/ﬁé of D() LT OM. Nc 35034/ 1/97 / Estt(D)

“r -

Vol. W d ted TR707 v ’rw’h *el'xtm to condition No. 6 of ihe ACP Scheme:

onteotions of the respondents are only ested upon the said

M-L-GoSw o~

~——
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tiniifim’ci(m No, 53 in Y p ct of rt.)m,uimrt No 6 of the AC hf::n;@f.m

e suitpd _mo'déiaai ﬁ_,;_ne_beﬁmt it of Zﬁé fifancial upgradaiiﬁn under the

chem 1@ 1o the applicant. {

It §s relevant to mention here that both the D.O.P.& T. and the
respondent deparbment have misconstrued/s ‘usmta"mcted the ‘ﬂrov sions
of the ACP Scheme and ﬁ?.e DOP& T alarmz:?hoq No.53 is no+ in
t;onfoi"mity with the objective and spirit of the ACP Scheme. The'lfidexs of

“fulfiliment of promotional norms vis-a-vis clearing the departmental

- procedure examination” etc. as pleaded by the respcmaents in the instant

case are nol suslainable in the eye of law in as much as that such RoEms
are applicable in case of vacancy - based regular promotions only and not

~

in case of .ronmjﬁ n under the !lt P Qchemf Promotion ....(‘ r' the ACP

otlivuw is distinguished from {ue vacancy - pased regular promotion in
the sense that the vromonon under -the ACP Scheme is is only a financial

upgra c’ais n .-o e higher scale which does not grant any higher post to
the nwmed employee nor inwolves any change of ddlies and
responsltmup as happens in vacam:v - based’ 1egmur um”wuons and as
such the req juirements of regv.mr prometional norms or departme f;;l
exainination is unwarranted 'and irre e'vam iiv case of ACP S¢ hems» The
ACP Scheme has no whiere menuoned about any examination or extra
quaiiﬁcabon as 2 reqmremen‘% for granting financial upgradation under
Lh‘: S\.neme. but the Scheme has been launched as a welfare. ‘theme for
granting imam*lai upctada tion fo the stagnating e-mplovees only as an

]

aged regular prcmoﬁeme But unfortunaiely

!,,’3"

alternafive to the .ag;an_(‘:},w—
thé D.OF.& T. and the respondent department have drawn an irrational
equation between the two types of promotion aforesaid. It is {urthef_, to be
menhom& hat the H’s?‘n"bie\,gupreme Court has repeatedly-held in series

c;f cases (somwe of ~'fuc11 are referred. to in the preceeding para

- hereinabove) that at iea_st two promotional op’pornmjties be provided to

1 ]

ach employee and deciared that promotion is a condition of service Tt is

in this spirit that the ACP Scheme has been launched bv the Govt of

hich—
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AEA. 311!; _tﬂ@ 'l‘iu.b{:if_’-ﬂ.{lltfﬂt N ]mp@b'ltlon O Suco Il(it:li’i, ad deparmmental

- examination a_nd norms etc. as has been contended in the irnsi'ant case bv:

the m'p nts by fbe re pcnctmts, ics an Lftar vzamﬁon of the principles
laid down DYy thf* Apt.x Court and tomuy frustrates the very spirit of the

ACP Sc}zeme ar.d such Jllegal nders do not have anv nexus to the objective

.of the ‘CP Scheme, according to wmcn, the only requzremm}*s are
' aumpienon of 12 years cmu 24 years service. As such the D .P.&T. OM.
dated 18.7. 2002 contammsz danhmtmn No. 53 and the mmuuneu iettPr

 da d 28.9.2005 (Armcwu:c-)( 1) clausn no. o of the condmnnc of O.M dateﬁ '

-.

09.08.19%4 are lia vle Lo be quashLd and set aside

- That the' applicant most ha blv bcv {o submif »ﬁ?ﬁi due to non-

consmmanoq fer grant or second nﬂanaai u gruaanon under thé'ACP

‘?Lh»mv ihe Ap*nL« ant hds be een suﬁpx_ng h«mvv financial 10559' Emdmg

{her alter“auv e the applicant is approaching this “01‘1 'ble T“*zuu“ﬁl

for glotemon of his rights and mterﬂsts a,nci itisa ﬁt case tor the Hon’ble
Tribunal to interfere with -a_nd prntpct the ncrhtﬂ and interests of the
applicant, dir ecting the resnonw-ris to gram second financial upgrac:n‘mn
to-the appii(;ant under the ACT Scheme w.ef. 09.08.99.

That this application is made bonafide and for the ‘t‘du{ét‘, of justice.

. ' .
’ . ' \

Grounds for relicf{s) with legal provisions.

For that, tht. Govt. of India ﬁajl'lcu. rules u.ﬁucr the ACP Scheme - for Wﬂﬁ’t
f two. tmanciai ipgradations in their full tenure of service on comvlenon
£ 12 years and 24 years of Iegﬂar s&rmwc to the Central (Jﬂvemg_x_m;t
cvilion emplovees who de not gct any momuﬁen through their I“l\,.Lum}
as{enués dueto stagnation.

For &aﬁ the applicant has comp ' pl ;fed his 24 years of regular service ,M"V

o PR Ny

\..l\ i 992 uls.u. a8 such ﬂ\ is (‘.ﬁﬁdCu o S’i‘t thie a,\,l"iflf'u. G{ 2nd Lﬂ‘iuﬂ\jﬁ[

. {:,-"
[

gmdduon under the ACP Scheme at least w. ef 09 x}8 9 i e. the date on

which the A(,I‘ anema came mto *ﬂrce

!
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For that, all the departments including the office of the C & AG of India

have been granting financial upgradation to their emplovees ef the
. N .

date of completions of 12 and 24 years of reguiar selvme_m«tarms of ACP

Scheme without any departmental examination or -any stich rider

A

wl watsoever.

For that, the resporidents have imposed the requirement of 5/15 years cf

service by the pnu.umt before 09.08. 1999 after he was promoted 990. :

which is 7o t.y; quired under or relevant to tho ACP Srheme

1

For that, requirement of Diploma. in Civil Engineering and passing of
procedute e}fa_mimtion imposed by the Respondents d,epa_rmeﬂ.t is

contrary to the provisions and spirit of the ACP Scheme of DODT arc’ al

A

.such is 'Quper*luous illegal, - arbitr arv maiaﬁde, m;usn unfair, and

mmxarv to ﬂw provisions of the Schemp

For that, lar.;mrmzent of passmc the Departmental m'ﬂcmum examination
only in the case of f\-zvﬂh.n Junior  Engineers hits Arﬁ e 14 of the

Constitution.

For that, the respondents by imposing unwarranted riders stated above by
stretch of their own mlagmation have superseded the dictates of a statute
gh

ie the ACPS scheme and thus h,avp sotight to frusirate the we;:(aze scheme

professed by the Government.

For- that the respondents by - their erronecus inter pretations and
comsiructions have denied the benefit of finandal upgzw.iaﬁon to the
p hcmi nrovmed under their demrtmem-al scheme dated 25.04.96

earliet and are now seeking : y o depri ve the applicant of the same

benefit pmvmeq under the "ACT P Scheme datm 09.08. 99 which is

ma}aﬁd e, urtfan'., and bad in law!

v
-




55 For that thL clause/ conditon 6 of the ACT bt.nnme is confrary to the

basic object of the ACP srheme as such the said (‘ondltmn and
c,psczﬁcaﬁon no. 53 bomg contains to irhe scheme are lable to b set agide

anu quabhed

-

510 For that the provisions made unum “the ACD Schieme are ““ndmoﬁs of

- service framed by the Iple making authority which cannot be altered or

supérseded by an executive order of any individual department,

5.11 For that the respondents, by way 'of’ :meosing the riders of passing

departmental exammaﬁeﬁ have not only. violated the rules laid do""r* by
the Apcx Court and the direcﬁons‘ of this Hon'ble Tribunal in this context,
“but have also tfeéitéd’ the promotion under the ACP “Eicbé"mﬂ a]nd the
_vacancy ~"based xe,gular promotion alike which frustrates the van purposc

- of the ACP Scheme and as such is-illegal, u_nfau and arbitrary..

-

. P

w

ot
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Tor that the applicant submitted representations praying for grant of 2p4
financial upgradai‘ion to-him in terms of ACP Scheme but not considered.
. \ - e . el Co . -

Ui
o
(&%)

For that the due to non-consideration of grant of 2°¢ financial upgradation,

the applicant has been incurring heavy financial losses. . A

0. Detaiis of remedies exhausted. S , .
That the applicant states that he has exhausted all the remedies available -
. to him and ﬂmre is no other alternative and efficacious remedy than to file-

this a““hca ‘ : .

4
~

7. ‘Matters not previously filed or rendﬁ“g with anv 0:}3?1 &cw‘

The applicant fu_riher declares ihat save and except ihe mma of- O A. No.

'7‘4‘1 /2004 ‘before i;hi Qn’bie T:ribuhal,' he had not previously filed a:n_y.

ap ilcu*}ow, Writ PL tiion or Suit before any Co Court or any og}*.er mzﬁwnfv
Py .

- or any other bem,n of the Trmun‘u reoardmg the subject maiier of iius

e = vt - . .‘..b..«_,. - axebin: e -




application nor any such apphmtmn, vvnt Petition or Suit is pt,num;r

v

‘":efor'e any of them.

8.  Relief(s) sought for:

Under | ’ihe facts &x}d ci:c:u.mshince& staled above, the Api)ﬁs:aiti huin‘oly
pravs that Your Lordships be pleased to admit this application, call for the
records df the case and issue notice to the respondents;to show cause as to
why the rt-.hp_f(s ) bm,wiu {or isvthis dppht‘a tion shall not be granied and on
perusal of the records ami atter hearing the parties on thp cause oOf causes

that may be shown, be g}lea.se tn grant the Fo.iowmrr rphpf{e) -

139
wed

That th.e' Hon'ble Tribunai be pieased t0 declare that the conrjition No. 6 of
the ACP Scheme and clarification No. 53 thereto of the D.O.P.& T. O.M.
No. 35034/1/97/Estt (D) Vol. IV dated 18.07.07 is void-ab-initio, - .

8.2  Thai the rIon ble Tribunai be pleased to sei aside and quash he i unpun ned
 order No. 90275 79213/ EIC (Legal-C) dated 28.9.2005, -

8.3  Thatihe Hon'ble Tribunal be pieaséd {o direci the respondenis io grani 2!
finandcial u 'OQIBdutiOﬁ to the aﬂphcant w.e.f. 09 08. 1999 in terms of ACP
Scheme without insisting for passing of any depa:tmentai examination,

with all consequential service benefits including arrear pay etc. by refixing

the pay in the scale of Rs. 5500-9006/-, ‘ o : .

8.4 Costsof the application. = : . ' ‘.
855 Anyv oﬁ*er lehr{f sy to which the applicant is entitleq as the Pon ble-

Teibinal ma y deem fit and proper.

LB
1300

Interim order praved for.

T‘hmno péndency, of this application, the 3pnl1csmt prays for the *nﬂmmng'
~ rejjef: -
91  That the ﬂon’ ble Tribunai be pleased to direct the resnondents that the

pendency f this application shall not be ‘a bar for the respmﬁen& for

‘ ”//,Lv&@fuw-"
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consideration of the case of the applicant for providing relief as praved
tior PP P g pray
for. _ o ST
£ 1 RO - | ‘
This application is fled through Advocates.
11 Particulars of the 1. P.O, . )
iy 1P O No . ' C26G 3259710, ,
ii) Date of Issue 1 14. 8- 06, &g’ij _
iii} Issued fronmt o G PO Gow ot
iv) Payableat . Gg.Po. Guw
12, List of enclosures.
As given in the index.

ol GoPr—"
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- VERIFICATION
1 Shri Mohan Lal Goswaini, 5/0 Late Bimal Behari Goswami, aged -
about ) years, working as Junior Engineer (C ivil), MES No. 228556, in the

office of the Chief Engineer, Shillong Zone, MFS; Spread Fagles Fails,

1

hillong: 793001, do hereby verify that the statements made in Paragraph
4

—

1to 4 and 6 to-12 are frue to my knowledge and those made in Paragraph

5 are true to my legal advice and I have not suppressed any material fact.
{ . Yo

. / N . -~
And 1 sign this verification on this the day of lune 26

— Py




ANNEXURE —T

e

“ruilo 1 Tw 2014 - : Puryevy omcn Mudeh: oo
- . ) : HQ Eneteyn LCem: "'BX)Q
Abhiyonta Shakha
Zngipeoré 3ranch
Tort WilliDm
Oxlcutto-21

31041/4/ 475 /Bongra/TID ‘ H Yop 94
‘aief BErngineeor B

Shill ong Zonc \/

(4/F) shillong
Sil{ guri Zowze

Calcutte Zona

Condt ESD Kenkinara

-

CE Civil Bngg Cell (OF3) C21

PROMOTION FROM SUB OVI’. WSRER.TO

SUPDTL B/R_GDE_LL : T

1+  Bog 4his HQ letter No 131841/4/450/“3&;&[31Dud0¢e&NOB Aug 94
2% " The promotlon of the undermuntionaa Sub Ove*seor to bupif .
B/R Gde~IX'is hereby ordered cs approved by CE.- They have .baen
postad to thb: dnit/Formation o8 indicdted agoinst their mamos in

the intercat: af State subject to ‘tho following conditions givon
“in sucoeding‘paras;~ ‘

- . e e aw e tm e e wm e e e am en we e

Transferred - § Romarke
S/Shri b
1o zws/a}wb'r | o5 (A7) GB Te#pur
- X Banerjee Te zpur .
‘2. uns/228244 - 1e3: 3 s:nw.l ¢B (AF) Shilleng
- Dasvo.rcxnd Pant T
: Bo,‘ﬁra!azeszﬁ L GE 859 Zu3 In 3ltu
T T 2 Imtejor Huseghinm ‘
G oo gtrgfog1?52 o R oo ¢ Fonngrzh In 8itu
AR Taoen - & 7 000 e o
9o n3f223389 . e {ry) 63 (€} Oolounex
é).!i, Jenae Mloutts
Go f"‘fw.‘:}:z ’ GB (A¥) - AE3 (I) fomet
SR S o (‘osvﬂ z“i ' :

chillsnem Lab Shillonn

(/

Waw
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/9;_‘mzs/23332 Ga Tompur ce (&F)
K Kk iogeriko (sc) Te gpur
10. 1ps/233223 GB Tazpur o2 (AF)
,./" - 1
- Knarsndre Bﬂor"—h..(SC)- Tgzpwr
3. Bafoxo the abova individuzlc ere brought in pocitimn arrinat
the post of Supdt B/R Gdaa-11: niess?d onsure +hat they OXC novT
involvad in ony disciplin&ry/ﬁ?§ cczo ond there {g nothing alac

o grinst the jndividuals *to warrse

promotion.

4.
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HQ+ lVovement order should be i
on of promotio

implementati

n S@am
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t

‘which the indivi
£ Supdt BfRGae-T
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MOST IMMEDIATE - ©
No.35034/1/97-Esit(D) o Awesoe BT

} , ' Government of India . (\/ =
' Mmistry Wf Fesonned, Public Grievances and ensions S

(Brepastinent ol Personnel and Fraining)

vorth Block, New Delhi 11K
- August 9, 1999

CYrerce Memoranpust

Suuject:- THE ASSURED CAREER PROGRESSION SCHEME FOR
THE CENTRAL GOVERNMENT CIVILIAN EMPLOYEES,

The Fitth Central Pay Commission in its Report has made certain recommendations
relating W the Assured Career ProgreSsion (ACP) Scheme for the Central Governnent civilian
employces i all Minisuie:;/l)eparlniems. The ACP Scheme needs to be viewed as a ‘Safety Net'
to deal with the problem of genuire stagnation and hardship faced by the employees due to lack
of adequate premotional avennes. Accordingly, after careful cousideration it has been decided
by the Govermunent to intrtbduce the ACP Scheme recommended by the Fifth Central  Pay

- Commission wilh certain modifications as indicated bercunder:-

2. GEQUI ‘A’ CENIRAL SERYICES

2.1 In respect of Group ‘A’ Cenleal services (Technical/Non-Techunical), so financial
upgradation under the Schemc is being proposed for the reason that promotion in their case must
be carned. Ylence, it has been decided that there shall be no benefits under the ACP Schemce {or
“Group ‘A’ Central services (Technical/Non-Technical). Cadre. Coatrolling Authorities in their’
case would, however, continue to improve the promotion prospects in organications/cadres on
functional grounds by way of crganisational study, cadre review, elc. as per prescribed nogms.

3. GROUP ‘B, ‘C' AND ‘D’ SERVICES/POSTS AND ISOLATED
EQSTS IN GROUP ‘A’ ‘B, ‘C’ AND D’ CATEGORIES

3.1 While in tespect of these categories also promotion shall coutinue to be duly carned, it is
proposed to adopt the ACP Scheme in a modified form to mitigate hardship in cases of acule
stagnation cither in a cadre of in an isolated post. Keeping it view all relevant factors, it has,
therefore, been decided to grant nwe financial wpgradations [as recommended by the Fifth
Central Pay Commission and also in accordance with the Agreed Settlement dated September 11,
1997 «(in relation to Group ‘C’ and ‘D’ employces) entered into with the Staff Side of the
National Council (JCM)] under the ACP Scheme to Group ‘B’, ‘C’ and ‘D’ employzes on
completion of 12 years and 24 yeqrs (subject to condition no.4 in Annexure-1) of regular service
respectively.  Isolated posts in Group ‘A’, ‘B’, ‘C’ and ‘D’ categorics which have no
promotional avemies shall also qualify for siuilar beuefiis on the pattern indicated above.
Cettain categories of cwmployees such as casual employees (including those witiv teinporary
status), ad-hoc and contract enmployees shall not qualify for benefits under the aloresaid Scheme.
Grant of financind upgradations vader the ACP Scheme shall, however, be aubject  to the
copditicns mentioned in Agagsuic-l, iy

] 7 ,
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tﬁ’:.'), ‘Regular Service for the purpose of the ACP Scheme shall be interpreted to meau the
Vo ey g . . . . - . <
elipibitity service counted for tegular pronotion in terns of relevant Recruitinent/Scrvice Rules.

4. I.n.lr'.)duction of the ACP Scheme should, howeves, in no casc affect tho notmal (regular)
promotional avenues available on the basis of vacancica. Attcupts nceded o im’prow: promotion
prospeets in organisations/cadics on functional grounds by way of orpanisational ¢tudy, cadre
reviews, clc as per prescribed nonus should vot be given up on the grouad that the ACP Scheme
has been introduced. ' ' '

i S. Vacency based ceguinr promations, a9 distinet from financial upgradation uader the ACP
! o

Scheme, shall coatinuc to be grauted after due screcning by a regulac Dcpartmcntal Promotion
Commiillce as per relevant rules/guidelines. ‘

6. SCREENING COMMITIEE

61 A dcpmtmct;lal Scr_gwhx,g_(:o_mmi_tlg:_ shall be constituted for thepurpose of processing
the cascs {or grant of benefits-under the ACP Scheme. ~ ‘

6.2  The composition of the Screening Coounittee shall be the same 8s. that of the DPC |
prescribed under the relevant Recruilment/Service Rules for regular promotion o the higher -
grade to which financial upgradation is to be granted. However, in cases where DPC as per

«the prescribed rules is headed by the Chrirman/Mcmber of the UPSC, the Screening Commillee

ufider the ACF Scheme shall, instéad, be headed by the Sccretary or ax afficer of equivalent rank
of the concerned Ministry/Departinent. In respect of isolaied posts, (e commposition of the

‘Screening Committee (withi modification as poted above, If required) shall be the same as that of

+ the DPC for promotion to analogous grade in that Ministry/Departinent. = -

6.3 - In order to prevent operation of the ACP Scheme from resulting info undue strain on the
sdministrative machinery, the Screening Committce shall follow a time-schedule and meet twice
in a finaacial year — preferably in the first week of Janvary and .July for advance processing of
(he cases. Accordingly, cases roaturing during the fitst-half (April-September) of a particular
financial year for grant of benefits under the ACP Scheme shall be taken up for consideration by
the Screening Committee meeting in the first week .of January of the preyious financial year.
Similarly, the Screening Commitiee meeting in the first week of July of any financial year shali
process the cases that would be maturing during the second-half (October-March) of the. same
Sinancial year. For example, the Screznlng Commitiee meeting io the first week of January,
1999 waiild process the cascs that would attain maturity during the period April 1, 1999 10
Septamber 30, 1999 and the Screening Committee meeling in the first weck of July, 1999 would
process the cases that would mature during the period Oclaber 1, 1999 to March 31, 2000.

6.4 To make the Scheme operational, the Cadre Controlling Autborities r:ﬁail constitute the
first Screening Committee of the current financial year within a mmonth frogl the dete of issue

. of these instruclions to coasider the cases that have already matured or would be maturing upte

March 31, 2000 for graat of benefits under the ACP Scheme. The next Screening Comumnitlee
shall be constituted as per the time-schedule sugaested above. '

=)
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7. .’.‘w/].inisuics/l)cpart,fncn(s are advised to explore. the possibility of cffectiyg savings $o us

o nuaimise the additiona liwancial commitment thag introduction of the ACP Scheme may
r
cnigil, '

T

boe e ACE Scheme shall Decome operational from the date of jssue of this Office
Memorandum, '

9. " In so far as persons serving in the Indlan Audit and Accounts- Departments age

concemnesd, these orders issuc afier consullation with the Comptroller and Auditor General of
India, : ‘

10 "The Fifty Centeal Pay Commission in baragraph 52.15 of its Report has nlso separately
recommended g “Dynantic Assured Career Progression Mechanism® for different streams of
doctors. It has been decided that tlic sai¢ recontmendation may be cousidered separately by the
administralive Ministry concerned in consultation with the Department of Petsonnel and
Training and the Department of Expenditure, - '

11. Any in"tcrpretation/cl:;n'ﬁmtion of doubt as to the scope und meaning of the provisions of
the ACP Scheme shall be given by the Depattment of Personnel and Training (Establishment-D).

12 Al Minisuies/Departmcnm may give wide cjgéulalibn to these ins;nictions for guidance
of all concerned and also take immediate steps to implement the Scheme keeping in view the

- ground situation obtaining in services/cadres/ posts within theis administrative jutisdiction;

13. Hindi~vcr$ion would follow. _ : , . : o 4 '
 birector(Establishment)
L Al Ministriésmcpatunents of the decfimicnt of India P AR
2. President’s Secretariat/Vice President’s Sccretariat/Prime Midister's Office/ -

- Supreme Court/Rajya Sabha Secrelariat/Lok Sabha Secretariat/Cabinet Sécretariat/

- UPSC/CVC/C&AG/Central Adrniuistrative.fTribunal(Principal_ Bench), N ew Delhi -

3. All attached/sutiordinate offices of the Ministry of Personnel, Public ~ =~ -
Grievances and Pensions S C :

- Secretary, National Comunission for Minorities

5. - Secretary, National Commission for Scheduled Castes/Scheduled Tribes S

6. S 3retary, Staff Side, National Council (ICM), 13-C, Ferozeshah Road, Mew Delhi

7 Adl Staff Side Membes of the National Council (ICM) -

Establishment (D) Section - 1000 coples

_CD

..A4/-
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CONDITIGNS FOR 6RANT QF PENEFIVS
- UNDER THE ACP SCHEMI:

) i
4 The ACF Schewe envisages mercly placement in the higher pay-scale/grant uf finsncial
benefits (through financial upgradation) only to the Government servant concesiied on personat

basis and shall, therefore, neither amount to functional/tcgulat promotion nor would require
creation of new posts for the purpose;

2. The highest-pay-scale upto which the finaucial upgradation under the Scheme shalt be
available will be Rs.14,300-18,300. Beyond this level, there shall be no financial upgracatiou
and higher posts shall be filled strictly on vacancy based protmotions;

_3. The financial benefits under the ACP Scheme shall be giantcd from the date of
completion of the eligibility petiod prescribed under the ACP Scheme or from the date of
issue of these instructions whichever is later; '

4. The [irst- financial vpgradation under the ACP Scheme shall be allowed after 12 years
of regular service and the sceand upgradation after 12 years of regular service frony the dzte of
the first financial upgradation subject to fulfilment of prescribed conditions. In other words, if
the first upgradation gets postponed on account.of the employee not found fit or due to
departmental proczedings, etc this would have conscquential cffect on the sccond upgradation
- which would also get deferred accordingly; : ' -

5.1  ‘Two financial upgradations under the ACP Scheme in the ‘cntirc Govemment service
career of an cmployee shall be counted against regular promotions (including in-situ protaction
and fast-track promotiori availed through limited departmental competitive examlnation) availed
from the grade in which an cmployee was appoiiited as a direct recruit. Thie shall mean that-two
finarcial upgradations under the ACF Scheme shall be available oaly if no regular promotions
during the preseribed ‘periods (12 and 24 years) have. been availed by an employee. If au
employee has already got one regulir promotion, be shall qualify for the second fir.ancial
upgradatioti-only on completion of 24 years of regular service under the ACP Scheme. In case
two prior promotions on regular basis have already ‘been received by an empldyee, no benefit
under the ACP Scheme shalf accrue to him; =~ S

5.2 Residency periods (regular service) for graut of benefits under the ACP Scheme shall be
counted from the grade in which an employec was appointed as a ditcct recruit;

6. Fulfillment of normal promotion norms (bench-mark, departmental examination,
seniority-cum-fifness in the case of Group ‘D’. employees, etc.) for grant of financial
upgradations, perfoninnnce of such duties as are entrusted to the employecs together with
retention ¢f old desigusations, financial upgradations as personal to the incumbent for the stated
purposzs and restriction of the ACP Scheme for financial and certain other benefits (}.%ouse
Building Advance, allotment of Government accorumodation, advgnc;:s, ctc) only withoul
- conferring any privileges related to higher status (c.g. invitation to ceremonial functions,
deputation to higher posts, ctc) shalt be ensured for grant of benefits under the ACP Scheme;
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.’.‘ Financial upgradation vader the Scheme shall be. given to the next higher grade_in

~ac¥rdance with tlu:{/'ciiétiug hicrarchy [in a cedre/category of posts without creating new pos's

T . , P, - - - .

for the purpose. However, in casc o isolated posts, in_the tabsence of definied | hicrarchical .
immediately next higher (stundagd/conuuon) pay-geales as indicated In Anogxure-1L which is in
keeping with Part-A of the First Schedule annexcd to the Notification dated September 30, 1997
of thc_M:mslxy of Finance (Department of Bxpenditure). For instance, incumbents of isolaied
posts in the pay-scale S-4, as indicated in Anpexyre-ll, will be cligible for the proposed two

_ﬁnancial upgradations only to t‘hc pay-scales S-5 and S-6. Finaucial upgmdmion on a dynamic

_ Dasis (ie. wilhout having to create  posts  in . the relevant scales of pay) has becit

recommended by the Fifth Ceniral Pay Commission only for the Incumbents of isolated posts
which have no avenues i promotion at ail. Since financial upgradations under the Scheme
shall be personal to the incumbent of the isofated post, the ssme shall be filted at its original
level (pay-scalc) when vacated. Posts which are part of a well-defined cadre shalt.not qualify for
the ACP Scheme on ‘dvnamic’ basis. The ACP penefits in their case sha'l be prauted
conforming Lo the existing hierarchical structure only; T T

e =

- .

"8 The financial upgradation uadex the ACP Scheme shall be purcly personal to. the

emgl9ye‘q and’shall have no relevance to his scnjority position. As such, there . shall be no
:;lddlthﬂa‘ financial upgradation for the senior employee on the ground that the junior employee
in the grade has got higher pay-scale under the ACP Scheme;

9. - On upgradation under the ACP Scheme, pay 'o(_'an cﬁxploycc'shait be fixed under the

provisions of FR 22(1) a(1) subject to a minimum financicl benefit of Rs.100/-. as per the
Departoient of Pessonnel and Training Office Memorandum No.1/6/97-Pay.} dated July 5, 199¢.

 The finuncial benefit allowed undler the’ ACP Schome shall be final and no pay-fixation bencfit

shall accrue at the time of regular promotion i.e. posting against & functional post in the higher

- grade; -

10, . Grantof lx-’gghet pay-scale under the ACP. Schéme shall be condmonal lo the fact that an

employee, “while ‘accepting the said benefit, shall be 'Qgg_mgg_m;lm}i“gigqg_wliﬁcd

accentagee for regular prowmation bn occurrence of .vacancy ‘subsequently. In~case he refuses

1jowever, as and when be accepts regular promotion thercafter, he shall become eligible for the
second upgradation undet the ACP Scheme only after bho complctes the required elizibility

- service/period under the ACP Schewne iu that higher grade subject to the condition that the
_period for which he was debarred for regular promotion shall not count for the purposc. For

example, il 8 person has got ofic financial upgredation after _@nﬂﬂnﬂzﬁara of regular service
and after 2 years therefrom if he refuses regular promotion and is consequently debarred for one
year and subsequently he is prooioted to the higher grade on fegular basis after completion of
15 years (12+42+1) of regular scrvice, he shall be eligible for consideration for the sccond
upgradation under the ACP Schene only after rendering (en wore years in addition to tw: YCRIS
of service already rendered by him after the first financial upgrodation (2410) in that higher
grade i.e. after 25 ycars (12+2+1+10) of repular service becuuse the debaanent period of ¢ne

yecar caunot be taken into account towards the required 12 years of regular scrvice in that higles

_ grade;

Gl

\p

+ grades, financial upgradation shall be given by the Ministrics/Departients coucerned in the

" 1o accept the higher post on tegular -promotion'subscqucnlly, he shall be subject to normal .
~ debarment for regular promotion as prescribed in “the general instructions in this rzgard.
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. Ja the matter of (Iisci;aliunty/pcnu.lI)j proceedings, gran( of benefits under the (.
Sciieme shall be subject to 1ules governing normal promotion. Such cases shall, thercfore, ,bcﬁ;( :
xigululcd under the provisions of relevant CCS(CGA) Rules, 1965 and instructions thereunder:

12, The proposcd ACP Scherne contemplates merely mgg;gl_igm 00 personal basis in the
higher pay-scale/grant of financial benefits ouly and shall not - amount to actual/functional
promotion of the employees concerned. Since orders regarding reservation in promotion are
‘applicable only in the case of 1egular promotion, reservalion orders/roster shall not apply to the
ACP Scheme which shall extead jts benefits uniformly (0 ull eligible SC/ST employees also.
However, at the tiroe of regular/functional (actual) promotion, the Cadre Controlling Authorities
shall ensure that all rescrvation orders are applicd strictly; '

-13. Bxisting time-bound promotion schemes, including in-situ promotion scheme, in various
Ministrics/Departments may, a8 per choice, continue to be operational for 'the concerncd
categories of cmployees. However, these schemes, shall oot run concurrently with the ACE
- Scheme. The Administrative Ministry/Departinent - not  the cuployees -+ shall have the
option in (he matier to choose between the two schemes, ie. existing time-bound promotion
scheme or the ACP Scherne, for various categorics of employees. However, in case of switch-
over {from the existing time-bound promotion scheme to the ACP Scheme, all stipulations (viz.
for promation, redistribution ‘of posts, upgradation involving higher functional duties, etc) made

under the former (existing) scheme would cease (0 be operative. The ACP Schenie shall have to
be adopted in ils totality; '

14, 1n case of.an employee declared surplus in his/her organisation and in case of transfers
including unifateral transfer on request, the regular service rendered by himyber in the previous
organisation shall be counted along witht his/her regular service in his/her new organisation for
the purpose of giving financial upgradation under the Scherme; and ) :

15. - Subject to Condition No. 4 above, in cases whete the employecs have alteady comypleted
24 years of regular service, with or without a promotion, the second finaacial upgradation under
“the scheme shall be granted directly. Further, in otder (o rationalise -_Une<;gal‘lgyel of stagnation,
benefit" of sutplus regular service (not taken into account for the first upgradation under-the
 scherme) shall be given at the subsequent stage (second) of financial upgradation under the
* "ACP Scheme s a one time measure. In other words, in respect of emuployees who have already
rendered more than 12 years but less than 24 years of regular service, while the first fineacial
.. upgradation shall be granted immediately, the surplus regular service beyond the first 12 years
shali also be counted towards the next 12 years of regular service required for grant of the second
financial upgradation and, conscquently, they shall be considered for the sccond financial
upgradation also ns and when they complete 24 years of regular service’ without waiting for
completion of 12 more yeurs ol regulur service after the‘ﬁxst financial upgradation already .

granied under the Scheme. : IJ ly/

(KK JVHA)
Oirector(Establishment)

e 1l-

- r



1 g0 £

‘ | . ANNEXURE-IT

STANDARD/COMMON PAY-SCALES ,
As per Part-A of the First Schedule Anpexed 1o the Ministry of Flnviice
(Department of Expercdifyre) Goxelte Notification doted September 30, 1397

[REFERENCE PARA 7 OF ANNEXURE I OF THIS QFFICE MEMORANDUM]

SNo. | ,R,ZviSedw.gay-scules (Rs)
TR S 2850-55-2666-60-3200
S T % 1610-60-3150-65-3540-
3. §3 | - 1650-65-3300-70-4009 -
R 2750-70-3600-75-4400
5T USE | 3050-75-3950-80-4590
6. 775% S20085.4900
2 §7 4000-100-6000 | |
8. S8 PN B3R [T
5SS T E000-150-6000
B S U 550_3-1'75.9000,: »
T 6500}100-10500 T
VR O 0 I T %1%
BT T500-150-12000
S8 | S000275 13500
IR | 1000032515200 |
16717520 17000-375-16500 |
TS 17060-375-18000 |
TR T {4300-400-18300 |
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AIN FEATURES OF THE_ASSURED CAREER PROGRESSION SCHEME

o } (viii). If an employee has alre.ady go’r ane r'egular' promoﬂon,’:ihe shall

M

The main features of the Assured Career Progression Scheme are:-

(i) Itis fmanmal _Pgradatton not promohon

o e e

vy ————— o, o

(i) It has no relation with vacancics.

(i) Normal (Reqular) promotion on the basis of vacancies will continue
to be granted as per relevant rules, when vacancies |n higher
grade arise.

(iv)  Cadre Review will not cease.

(v)  The benefit is on personal basis.

- (i) Two financial uf)gmdufions under the ACP Scheme shall be
available on completion of 12 ywrs and 24 years of r'egulut'
gervice respechvely

(vil) If the first upgradation gets posfponed on occounf of. fhe'
employee not found fit due to Departmental proceedlngs ‘etc" *h!s'
would have consequential cffec’r on fhe se.cond upgmdaﬂon

quahfy for the first financial upgradahon on completlon of 24
year's of regular service under the ACP Scheme. In case two prior
promotions on regular basis have already been received by an
employee, no fmoncml benefit under the scheme shall accrue to
him.

V/‘Kx) Departmental Screening Committees (same as DPCs) to process ///
cases. ‘ :

(x)  Screening to be held twice a year - Jan and Jul in advance. First
screening to be done within one month of the issue of the order

for cases maturing upto 31 March 2000. .

(xi) Scheme to be operational we.f. 09 Aug 99. /

s



(xii)

(xiit)

(xiv)

(xv)

ET B2 o
. 'QD

Upgmdoﬂdn to be given to the next higher grade in accordance
with existing hierarchy in the Cadre. In case of isolated posts
where there is no hierarchy, upgradation should be given in the
next higher scale as per standard pay scales recommended by
Fifth CPC. |

On financial upgradation, the concerned employee will continue to
retain old designation and perform such duties as entrusted to

the employee.

The ACP Scheme will be restricted to financial and certain other
benefits like House Building Advance, Allotment of Government
Accommodation, Adwances etc. only. This will not confer any
privilege related to higher status e.q. deputation to highet posts
etc. ~

On upgradation under ACP Scheme, pay of an employee sl;\all be
fixed under the provisions of FR 22(I)(a)(1) subject to a minimum

j_' ‘finaticial benefit of R3.100. The financial benefit allowed under

i)

(xvii)

the ACP Scheme shall be final and no fixation benefit will acerue
at the time of reqular promation.

In the matter of. Disciplinary Penalty proceedings, grant of
beriefits under the ACP Scheme will be 9ub‘]e_d_ to rules governing
normal promotion. - | |

Ordéfs regarding reservation in promotion are not applicable to

: “ACP Scheme.

(xviii) Existing In Situ Promotion Scheme will not run concurrently with

(xix)

’ GWMM..,.WW. et et s g e = 7

the ACP Scheme,

In cases where employees have already completéd 24 Jedrs of

reqular_service with _or without a promotion, second financial

upgradation under the ééhéme“swh'all be granted directly.
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ANNEXURE- [Tl

(Fxtract)

No. EC-90237 /4603 /FIC (1 egal)/1993/ D (Works)
Government of India

Ministry of Defence
New Delhi: dt: 25th April, 1996.
To
The Chicf of Army Staff

Subject: Implementation of CAT Bangalore Bench Judgment
In O.A No. 1337 and 1364 to 1373/94, O.A No. 1338 & 1376 to
1362/94 and O.A No. 534/95, 1079 to 1086/95 and 1389 to 1393/95.

Sir,
I am directed to refer to the judgment and order of Hon'ble CAT

Bangalore Bench dated 31.3.95 and-15.6.95 in the-above mentioned O.A.s and to
convey the sanction of the President to the grant of higher pay scales as that
being paid to JEs in CPWD in the following manner to the Superintendents
(BR/EM)/ Surveyor Assistants Grade T and Grade 1T of MFS: -

(a) There will be two scales of pay for Superintendent (BR/EM)/Surveyor
Assistants Grade viz. Rs. 1400-2300 and Rs. 1640-2900. The entry grade
will be Rs. 1400-2300. The Superintendents/Surveyor Assistants, on
completion of 5 years service in the entry grade will be piaced in the
scale of Rs. 1640-2900, subject to the rejection of unfit. This highér
grade will not be freated as a promotional one but will be non
functional and the benefit of FR 22 (I) (a) (i) will not be admissible.
While fixing the pay in the higher grade as there will be no change in

duties and respansibilities.

(b) Supen'ntendents (BR/EM)/Surveyor Assistants, who could not be
promoted to the post of Assistant Engineers/Junior Surveyor of

Works, in the scale of Rs. 2000-3500, due to non-availability of

u/gJ -
ke
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Copy to: -

1.

(i)

(iv)

— 3 - ‘;/ 2%

vacandes in the grade of Assistant Engineers/Junmior Surveyor of
Works, will be allowed the scale of Assistant Engineers/Junior
Surveyor of Works ie. Re. 2000-3500, on a personal basis, after
completion of 15 years of total service as Superintendents
{BR/EM)/Surveyor Assistants. This personal promotion will be on
fitness basis. As and when regular vacancies in their grade of Assistant
Engineer/Junior Surveyor of Works arise such officers who enjoy
personal promotion will be adjusted against those vacancies, subject to

observance of normal procedure.

In the matter of pay fixation, the Superintendents (BR/EM)/Surveyor
Assistants who are allowed the scale of Rs. 2000-3500 on personal basis

will get the benefit of FR 22 (I) (a) (i).

On being granted personal promotion (o the grade of Assistant

Engineers/ junior Survevor of Works, the Superintendents/Surveyor

Assistants will continue to perform the same duties/functions of

Superinteﬁdents /Surveyor Assistants.

The orders regarding placement in the scale of Rs 1640-2900 afler 5 years

of service will be effective from 01.01.1986 while those relating to personal

promotion after 15 years of service will he effective from 01.01.1991.

This issues with the concurrence of Defence (Finance) vide their 11.0. No.

826

826/W-1/96 dt. 26.04.96.

Yours faithfully,
Sd/- Dlegible
(M.V. VITAYAN)

DFSK OFFICER.

CGDA, New Delhi.
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2 DA, SC, Pune, CDA, NC, C/0 16 APO, CE (AF) Bangalore.

3. Defence (Finance)/ Works.

4. CAO/As.

5. E-in-Cs Branch.

6.  Department of Expenditure US (IC)

7. Shri A K. Nayak, Fifth Central Pay Commission.

-
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P
Chief Enginecer v
Shillong Zone
shillqng~793011

Bty TO"JZ(CIVY

1. Reference your letter los 77169/Cat
and 7716S/¢at Bang/71/E78 dated 21 lar Q

2. Lt is seen from ti.e documents chat
JE(Civ) has not Completed 5/15 yeurs ser
3. However thie cuge nNas been taken up
vide this My letter lo 131841/cat Bang/1
13.02.03. rurther communication wil] fol
from then, '
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131841/CAT BANG/ « ')V /Engrs/hID \ 20 may 2003
CE Shillong 2one | A

NON ]VING OF ACP IN RESPECT OF
SUB( VERSEER PROMOTED TO JLﬁCIV)

Lz///

1 Reference our letter No 77169/Cat Bang/?&/B?E
dated 09 May 2003; T

2% : Decision a: sought forx vide thig HQ letter No 131841/
Cat Bang/181/Engr.. /th dated 13 -2-2003 ig still awaited from
E-in-Ctg Branch,

g
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C rom - ML Goswami, J (Civ) —_ 40*
MI:S/228586

C/0 HQ Chief Engineer S'\h»ilvl('nig Aonc
1O o E-in-C’s Brnach (EIC/EIR) -

Army Headquarters
DHQ, PO- New Delhi

(Through proper Channel )y

NON FIXATION OF ACP

Respected Sir,

With due respect, I beg to lay dowa the following few lines for your kind consider:

ion

pleasc.

That Sir, I was enrolled in the department as sub-oversees in the year 1968 and promoted
to Supdt B/R, Gde-11, now re-designated as JE (Civ), in the year 1994, after completion of 26 years
of regular service. '

This is to inform you that ACP was approved in Aug 99 and implementation has not yet been
done in my case even after a lapse of four ycars. '

Sir, as per ACP policy | amentitled for 2™ up gradation.  And as per E-in-C's Branch.
Army HQs lctter No B/7501 I/RRAE (Civ)/CSCC dt 12 Jun 2002, the promotes from lower post arc
cligible for one time benefit and special sanction from Govt is required. My service particulars
have been already fwd to HQ Eastern Command vide CESZ letter No TTI69/CAT/B lore/55/15713
dt 12 Jul 2002 and the sante has been fwd t0 your HQ vide CEEC letter No 13184 L/CAT Bang/181/
Engrs/EID dt 13 Feb 2003! ok

ILis to inform.you that benefit of Cat Bangalore has also not been awarded, and am
deprived ffom my benelfit, o

I therefore, request your good self to look into the matter for my legitimate benefit.

[ shall be remain'grateful to you, thanking you sir.

LGese
. ,L'/th/(/r/
Station : Shillong ( Signature of the applicant )

Dated @ @2/ Nov 2003
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ANNEXURE- IX
(Fxtract)
Tele No : 2222-2527
131841/CAT BANG/214 /Engrs/EID 10 Jun 2004 .
HQ Chief Engineer
Shillong Zone

SE Falls, Shillong-11.

b

1]

NON FIXATION OF ACP IN RESPECT OF MES-
228556 SHRI ML GOSWAMI, JE (CIV)

Ref your HQ letter No. 77169/ CAT/92/E7B dt 03 Jun 2004,

e -

It may be seen from E-in-C’s branch letter No. 75011 /RR/JE (Civil)/ CSCC dt
12 June 2002 that F-in-C’s Branch desired to tai;:en up a case with Govt for
grant of one time special sanction in respect of JEs recruited at lower posts i.e. -
Sub overseer, Ch/Mech/Ch. Elect and subsequently promoted to JEs who
have completed 5 years regular service as on 01.01.86 or after hut hefore
09.08.99 and completed 15 years service as on 01.01.91 or after but before

09.08.99.

Accordingly a list of such JEs has been forwarded to F-4n-C’s branch vide this
HQ letter No. 131841/Cat BANG/181/Fngrs/F1D dt13 Feb 2003 for their

further action.

MES /228556 Shri ML Goswami was promoted from Sub Overceer to B /BRI
(Now JE (Civ)) of 1995. The indl has not completed 5/15 years service as JE

before 09.08.99, no benefit under the Scheme is admissible to him.

However it is intimated that the indl. who are not having the Diploma in Civ

Eng. and not passed the MES procedure examination are not entitled for

~ further upgradation under ACP Scheme. No further correspondence on this

subject without verifying the documents will be entertained in futare.
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6. Application dit 07 May 2004 received vide your above quoted letter is

returned herewith unactioned.

Ends: As above.

Sd/- Nllegible

(D C Saha)

SAQ

Dy. Dir (Adm)
for CE.
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CENTRAL ADMINIST RA! IVE IRIBLJNAL GUWAIIATI BENCH.- A(

Orlqmal Apphr‘atlon Nos. 241 ot 2()04
Dotu of Qr.(le‘r: This, the 21st day of July, 2005.

THE HON’BLE MR, JUSTIGE G. SIVARAJAN, VICE CHAIRMAN.
THE HON'BLE MR. K.V. PRAHLADAN, ADMINISTRATIVE MEMBER.

Shri Mohan Lal Goswami,

MES No. 228556, .

S/o Late Binod Behari Goswami,
Junior Engineer (Civil) .~

O/o the Chief Engineer, Shillong Zone,
M.E.S. Spread Eagle Falls,

Shlllong 703011 ... Applicant

By Advocate S‘hrl M. LI]ﬂl\(i a
- Versus :

1. . Union of India,
represented by the Secretary to the
" Government of India,
Ministry of Defence,
New delh: 11()001

. 2.  TheE-in- (., 3 Brunrh (EIC/EIR)
T Army Headquarber DHQ,
New D(’"II

"The Chief Enginder,
HQ, Eastern Command,
Engineers Branch,
Fort William,

- Kolkata-21.

The Chicf Engmee
thllong zone, M.E. Q
Spread Eagle Falls,

Ghillong - 793011,

The Dy. Director (Admn.)

O/o the Chiel Engineer, : .
HQ, Eastern Command,

Fort William,"

Kolkata-21.

6. Departinent (.»fvPversnn nel & Training,
Govt. of India, :
Represented hy it's Scecretary,

North Block, :
,m/b& New Delhi-] 10 001. ... Respondents

. . |
M ﬁ,\f By Mr M.U.Ahmed, Add1L.C.G.S.C.
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ORDER(ORAL)

P

SIVARAJAN J.(V-C)

The applicant was originally appointed as Sub-Overseer in

the year 1968 under the respondents. He was promoted to the post ot

Superintendent Grade-ll on 6.2.95. 'The said post was faler re-

designated as juniolr Engineer. The yrievance of the npplivun( is that
though he jhad completed 24 years of service in t:l'm MES on
13.05.1992 he wé'S' nnt givén the benefit of ACP Sclieme. The
applicant made representahon before the 2™ respondent for grant of
second hmmcml .upgmddb')n under the - scheme. Ihv said.
mpr-.v.‘vn|.Mlhm wna rojected by e respondents statbigg that the
applicant. qus not entitled to the financial up gradation under the
Scheme which wns in;’v;)guc during the relevant period and under the
special grant monlmnod in the communication dated 106, 2004, The
Xn plicant has uupm;m'd the said conmmunicntion in this mm*«-w!inn.

']Mu applic uu[ hub also sought for o direction 1o the respondents to

I) /
Q”‘""' /grunl b(‘(‘ﬁ!ld (in:‘m«'inl upgradation to the applicant with effect from

0.8.99 in terms nf A( P Scheme wnhuul insisting tor passing ol any
departments! e-xammatmn with 'ﬂl consequential service benctits
including arrear pay‘éut. by refixing the pay in the scale of Rs. 5500-
- 9000/-. The nm:)liu;mil'» in support of Ins cnse has velicd on the
Mcnu.)r'nnirhiln dated Q.H.‘.)‘.) (Aun_u)éur_u-ll) issned by the Government of
India, Ministry of  Personnel, A.Pu‘hlil‘. Grievances  apd  Pensions
(Depoartment. of 'Pvrféu‘yuurl ;md. Training)- the ACP Scheme o the
" Central C(Nermn‘v'h't'emp\oycos and the decision ot the Hoen'ble
Supreme‘_CoAurt i‘n Sl‘at.e of Tripura and ors. vs. K. K. Roy, 2004() SCC

65/ the decision of this Tribunal in the order dated 10.922004 in

Dy

7
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0.AB4/2004 andt the t't}.(‘!j';\'i(',)lll'l_()l the Ernahulom Bench ol CAT
) V.E.Chandran z-nid Ors. Vs, Uui'g'm of India & '()Vrs., 2002(2) ALY A7

2. '1'he ospmulents have  tiled llmir written  statemaent,

wherein it is s‘luLv(l lhat passing the MES departmental Procedure

, examination or a (liploma is.a condition precedent tor grant ot ACP. It.
‘/ .
/’ is-also stated thot the applicant is not o direct recruit nor o diploma

holder. The respondents have also made various other averments to

Justify their stand.

3. .Mr M.(.Ihx.m(lt_\, llbnrned (rmlnm'-l for tI‘w applicant submils
that the applicant had ’r;‘m‘n‘iploted 24 years of service under the MES
as on 13.5.1092 and that he could get only one promotion that too on
6.2.95 to the post of '\upomnemlenl Grade-ll. Counsel submits that
on completion of 24 yv@n‘s service the applicont is entitled to the
socond ACP a8 on Q890 e, the date of coming Into torce of
An-nexure-’z Scheme. (,‘Lmnsel olso submits that for grant of ACP
under the ‘:t‘hemc, puqqmg of the MES Procedure oxmmnu.tmn or
posseeslng dnplonm in civil ongnwvrmg is not n condition precedent.

Counsel further submitted that the second ruspondont did not

consider any of the crucial aspects and rejected the claim .as per

Annexure-1X. Caunsel (50int0.d out that the respondents have not even

referred to the ACP scheme of 9.8.99. Counsel submits that there is

I non application ot find to the crucial question, which led to the
Ailing of this application.

Mr M.U.Ah‘!‘jic(.l,- learned AddLC.G.S.C submils thal the
applicant. is ‘nol;. antitled to the benefit of ACP Scheme as he has not
passed the MES pro‘ce‘dure_examin:‘otioﬁ and did not possess the
diploma in civil (‘.nginee‘rin'g. He turther submitted thal tha scheme of

9.8.99 has no application to the applicant’s case. He further submitted
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that the decisioi of the .Sl_'lgp’rmm‘-_: (v‘.l‘mr!“vr-md the Tribunal relicd on hy-
the applicant j\:ls‘s.lns|c 1_1‘.‘6;‘-ri]’)p.lic:nrhm in the ing':."‘;(jg‘q.gp'

5. | AS,WH hnv-of alrendy noted the ease of the applicant for
grnnt nl ~.m-nm| financ ml-upgradution is ‘lmsnd on the ménmrnndum
dated 4.8, ”(‘ (Al\"“X"H‘ 1) but the Msm ond respondent. has not
COl_lsit.l(-rw\ the eltect n(-t.'lho 1990 ACP scheme while issuing the
impu”nv(\ (ummnnu nLum dated l()h()".d (Annexure-1X). it is troe that
the appl\(.'ant did nul mmsly the conditions stipulated in the carlier
scheme or in the cmnmummhon Annexure-1X. As already noted the
claim of the h”pp\iqmi‘i. ‘fnr grant of second ACP on 0.6.99 is based on
Annexure-ll Memi'n'")ahdum. “in regard to the contention  of the
respom.\enl.s‘ the ap]..?l_vit:an\: is not entitled to the benetit in view of the
fact thot he did nbt-.i‘)i\ss the MES prdg“cﬁurv x‘-'xmnilm\.iuvn and did not
posSSEss o diploma‘.in.-'civil engin«eering,.Col\msel (o the applicant hins
relied on the decisj}‘mé ot the Supreme Court and the decisions of
ditferent Benches of \HO‘ Tribunal including one given by this f\'ri\mnn\i
Having conside rred \ho rw,«I "|bm|<<;ums wo are of the view thal this
application can be‘dispnsed of with (iirgnl‘inn%.

0. ~ The t\\)p\itﬁl\\ has not projected his claim. for second
ﬁnam jal upgradanun with reterence to the Memorandum dated
6.8.1999 bdore tho 20 rcspondént in the earlier r(eprem-nl-mi(m
thougl eru wars, u wien-nne (o the same in the rvpru#unl:‘\l;i(m. The

laiim was considomd only wulh reference to the earlier scheme ond

the one lime 's‘:pfw:uﬂ ur.mt u‘((‘rr(-d 1o the Annexure X
commumcatmn 'lhus the rospohden\s did not get an npporl:u‘nity Lo
examhw the C\mm ni the applicant \Amsml on the Schem(‘; dated
9.8.'199‘:). Ftll‘“\eli,ﬂ;il“ the required (actual details arc n(.)\ available in

this case. In these circumstances, it will not be in the titness of things
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for the Tribunal to ‘g':nnsidc:ii"l::l{ié.l claim"pn merits ot this stage. The
matter has 1o be considered: by the authorities themselves at the first

instance.

"
’

) , Accordingly t-hé"ﬂ};_“p*iiczmt is dir'cvcted Lo mnake o detail

| represenml.inn s‘etiljivng' uulh»s claim tor grant of second linancin

upgradation wilh effectfromQBQQ based on the scheme (Annexure-

11) before the second rés[)"ij'vi_lz‘d»ent within a ;'):‘eriml of one month trom

today. 1f any such r(epry.'éjvsfe;ﬁmﬁon\is ma‘vtile the respondents will

[ consider the same w.i‘tlll‘“i":éf%are_nce to the ACP Scheme of 9.8.99

(Al..mexur.e-ll)..an(_l: .;;in thé’f« light of the decisions relied on by tile

, applicant and réféﬁred tom}lue order and pass an u.pproll)riat(\. order

within four months from Ul}'é}.«abte of receipt of the representation. We

make it clear |:hiﬂ'=_Wu héVc n)’ot expressed '.’:‘.my views on the merits of
the cloim made by the np";')ili«‘:‘mv'\t.

The applicativiv is-dispused of accordingly. No cosls. "

S el

54/ VICE CHAIWMAR

g0/ memeLk (A) -




~48- ANNEXOREXT -
- Dte General Personnel U
Military Engincer Service a(b
Engincer in Chief’s Branch
Army Headquarters

| Kashmir House
\ ‘New Delhi-110011,

| \ Tele 23019376

902}'7/9213/1:5|C(chm-c")7 ;}g Sep 2005
IMPLEMENTATION OF HON’BLE CAT GUWAHATI BENCH
ORDER DATED 21 JUL 2005 IN OA NO 241/04 FILED BY SHRI ML

» - GOSWAMI

SPEAKING ORDER

I, Reference :OA No. 1224:1/()4 filed by Shri ML Goswami at CAT
| Guwahati Bench.  The applicant sought following relief’s in the OA :

(a)That the Hon’ble Tlf-i"bt;tia‘l be pleased to set aside the impugned lettcr
No 13184 1/CAT Bang/214/Engrs/E1D dated 10.6.04.

(h)YTo direet respondents to grant 2" financial upgradation wef 9.8.99 in

- terms of ACP Scheme without insisting for passing of any dcpartmental

| examination with all consequential service benefits including arrcar pay
cte by refixing the pay in the scale of Rs 5500-9000.

2. The Hon'ble "l’riltiluu'ili decided the casc and issued order vide
Judgement dated 21 Jul 2005, The operative part of the Judgement rcads as
under :- - :

“Accordingly the applicant is directed to make a detail representation
selting out his claim for gent of second financial upgradation with
effect from 9.8.99 based on the scheme (Annexure 11) before the
second respondent within a period of one month from today. If any
such representation-is. made the respondents will consider the same
with reference to the ACP Scheme of 9.8.99 (Annexure 1) and in the
light of the decisions relied on by the applicant and referred to in this
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order and pas an appropriate order within four months from the date
of receipt of the representation. We make it clear that we have not
expressed any vicws on the merits of the claim made by the applicant.
The application is-disposed of accordingly. No costs™

3. As per oabove judgement, you have directed to submit vour
representation within one month from 21.7.2005, i.c. by 20 Aug 2005. You
have submitied the representation only on 28 Aug 2005, i.c. afier 7 days
granted by the Court. However, in compliance of Tribunal’s direction, the
representation has been considered, as a special case and decided in
succeeding paragraphs.

4. The grant of financial upgradation was introduced to erstwhile Supdts
B/R, E/M, SA Gde I/l (now designated as Junior Engineers) afier
completion of 5 years/15 years of service in the pay scales of Rs 5000 —
8000 and 5500 - 9000 respectively, as per Govt of India, Min of Def letter |
No PC-90237/4603/EIC (Legal)/1993/D(Works dated 25 Apr 96. .
© 7« The ACP Scheme has been introduced vide DOP&T OM No
35034/1//97-1istt (D) dated 09 Aug 99 making the financial upgradation afler
completion of 12/24 years. instead of 5/15 years. Due to various
-~ representations {rom JEs regarding applicability of ACP Scheme to JEs, the -
carlier order dated 25 Apr 96 has been amended in respect of JEs and new
Govt order has been issued vide Govt of India, Min of Def letter No
856 10/ACP/4T/SUPDTSICSCC/236/D (Works) dated 23 Jan 2002. As per
para 9 of this letter, the carlier scheme of granting financial upgradation
introduced on 25 Apr 96 has been ceased to be operative wef 9.8.99.
Further . as per Appendix ‘A’ to this letter, the Supdts who have been paced
in the pay scale of Rs 5500 ~9000 after completion of five years of regular
service as per the old scheme shall be brought back to the scale of Rs 5000-
8000. Fall in pay shall be protected by granting personal pay in the scale of
Rs 5000-8000, to be adjusted against future increments.

5. As per clarification No 53 of DOP&T OM No 35034/1/97/Estt (D)
Vol IV dated 18.7.07, only those employees who fulfill all promotional
norms are eligible to be considered for benefit under ACP Scheme.
Therefore, various stipulations and conditions specified in the recruitment

3
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miles  for promotion . -t the  next  higher  grade,  including
educational/additional cducational qualilications, il any prescribed, would
need to be met cven for consideration under ACP Scheme. As per the
instructions, passing Departmental Procedure Examination is pre-requisite
for grant of scale of Rs 1640-2900 (Rs 5500-9000 revised).

0. You are guoting reference of DOP&T OM dated 9.8.99 and asking
for the pay scalé of Rs 5500-9000 which is ceased to be operative. 1t is also
pertinent to mention hete’ that eligibility for appointment to Supdts (now
JEs) is Degree/Diploma in Civil Engincering and passing departmental
cxamination is mandatory.

7. In view of above facts and since the scale of Rs 5500-9000-is ceased
to be in operation, not.¢leared the Departmental Procedure Examination,
which is a mandatory requirement for promotion for erstwhile Supdt B/R
Gide 1 to Gde 1-as per the recruitment rules, the relicfs sought by you cannot

be considered  for second financial upgradation in the scale of Rs 5500-
2009,

R, By issue of 1his.5péaking Order, the Hon’be CAT Guwahati Bench
- Judgement dated 21 Jul 2005 in OA No 241/04 has been fully complicd with
“und your représentation dated 28 Aug 2005 is disposed off accordingly.

\ N

( RK_Gipta )

SE
Director'(Legal)
For E-in-C

Shri Mohan Lal Goswami

Junior Engincer (Civil)

Chief Engineer Shillong Zone

Speead Eagle Falls .
SIHLLONG - 793041 (Through CE Eastern Command)
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Sub:i- The assured carcer progression schienie for the Central Gov

(. Civitian
Ewnployees.

(he Vth C.P.C. in its report made certiun recommendations relaling (¢ assaea
sgucer  pogression (ACP)

scheme, for Ccznl_(ul Covt. Cviliare Employess ui e
Ministries/Departments.

The said scheme has row lieen accepled by the Govt. with
certain mocdification vide lhe Govt. of Indta, Lo, f“crsomvl Jrablic (Jrl-.v‘%c.}c' ,..nd '
e DVRIGN .

m,.mun (Dentt. ofl’crsonncl & Tra. ) O.M. No. 350 4/1197- csti-{0) dalcd‘ 9 /\l'&.LAI
99 (Copy enclased).

t

Salicnt fc:ﬂixr.cs of the ACP-scheme-

.
-

2 Broad details of the ACP. scheme havv been given in the dbovc mentionee OM

doted 9.8.99. Howcvcr the salient leaturo“'

f,vlhc scheme as also the paxamelco‘ln bie
obuervad Vorits 1mplcmcnlauou in thc Dcpanmc ntar:as undu

(i) .~ Tle financial benefits under the ACP schem : will-be grivited from the daie ol
cempletion of the eligibilily period prescribed undzr tne scheme of e the

date of issuc of&l\cse instruction i.e. 9-8-1999 whici:ever is later.

(i)

Tvo financial up-gmdalious under th e ACP shall be available to rcup B ¢
and D cmployucs it o :cgu!ar jprromotions havu been availed duri e

- prescribed pcm)ds in thek gtadc on wmp ction” 0" 12 vears ang

Jears ang ..4 v o
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HEN

g
T s

<hall be allowed after 12 years ofregular service ar 1d sccond up- grad { xi‘ter
i2 yeurs of regular service from the dale 0. “first fisancial up-yrg it n suleCl

(2 the Rulfillment of prescribed conditions.

s
a
8

The .A\CP sclhieme docs not cover

roun ‘A7 e IDAS o(’ﬁccrs in the Deptt ia terms of para 2.1 of DOPT 's O-M
dated 9-3-94.

n

i1 case the first up- bradauon gets postponed on account of cm,,lnyu. nor. fcund

fit or du to departmental proceedings etc., th: sane wouli heve con'.cquenllal

clfect on the second up- gradanc»n and tic sam: woull alro get defered
azcordingly. '

Regular service for the purpose of ACP -cleme is interpreizd to mean ihe

cligibility service counted for regular promoton .in terras of rejessant

service/recruitment rules.  Further the regulas senvice for the 'ram a)f vey: ciit

under this scheme shall be countcd from tle . radt in whx..h g meloy-" was
[ . :

- appointed as direct reenit.

T Y .
LA 7 SRS I

o : el
Two fuancial up-gradations under the said Scheme in the eataeGovt
s - :

Ccarniee ol an employees shall be counted atast rogular promations g

sty promotion (L,r:uucd in term s of Mia. ol FFia Deptt. of Zxpdr. OM Mo, .
L0/1/1:-1:U88 dated 13" Sep'91) and fast track [romotions availec. thrcugh

limited departmentul competitive -cxmninmtous, frym the grude in which the

cruple ycc wds appomtcd as direct recruit,
ARl bt

3nefly, fwo financial up-gradat uns
ace '\Ssuncd in the Gowt. service carrier under the scheme. 1 a6 employee has
alacy  pot one promotlon, he/shie will quaiify for stcod finaacial up-
gradation only on completion of 24 yeas of regular service ™ I case an
wnplt'v(‘cvhas completed 24 years of regulir servise without wny promotidus.
(vo hanncial up-gradation will be given es per provisious c-ttaraed e ara

4.5 1 m\l 1S of Annexure { of abo\c mentione I ON dated 7-8 iy ln case L\

pramotions have.already been received by an cuployes, o benulit uder

seheme shall acerue to hitivher. ’ St

weraee
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vacancy based regular promoation, as distinct from Hnancia: up-gradation urder
/ the ACP schemne, shall continue tq be granted after dye screciung by regular
/ N .

‘\_\!f!’ C s per relevant rules/regulations. Thi. uitrod iction f the ACP schyeme.

\

NN . )
B | T case, affect the normual {regular) promiotio wl avenues
) L e
il

(v ' Fullillment of normal promotion nonus for promotions fiom e grade o he

other, as per extant orders ie. analysis of ACKs fo- last 3 years in respect of
Gioup' C'&'D? employees andAC.R; for last five rears ir _l‘gSg‘)CC.t.Of‘;,(x_p.'_:B'v

- e ) LT -"'""""' o "i'_- M ) . L
employees, their integnty, senidrity cum fitr €85 1n ase of Gn D cmployees

>}< di'&-cip]uféry/ penalty p'rocecdingé as~p<,r the ;;r'c.;vj.:iovn‘s' of'C"CS(CCA) Rules

1955 etc 10 assess their fitness or otherwise, as ob: erved ty a DPC, shall pe .

envured tor grant of finangia Up-gradation un.ler the \Cp scliems,

3
[

(Vi) "The finaneial up-gradation under the s scheme shall be gLVen 10 e nect
D : RN T
higher grade in accordance with the existing hic:rarclz ina caurc/categary of -
POst witheut creating any new post -for the Pirpose s laid aowr para 7 ¢

Annexure :ang Annexure I (o OM dated 9-8-1979

O The fnancial UP-gradation under e scheme

cmployee for ihe staged Purposes and restriction, of /A\CP scl v jor linancicl

shall te purel, personal 1o (ke
and other Lenefits shaj) have no relevance 1o lus seniority position, he/sine wi |
sontinue 10 hold the old designation ang thit the tame will po ameunt t)
ietcaWiunctional promotion of the coployee.  Thiep,. shall be. ro” additiong]

nancial Un-gradation for the senirr emploec on the ground that jung-

proyee o the grade has 8ot gher pay scale under 1he ACE sclizme (Para 6,

"8 Vol Annexute-T to OM dateq >899 refer)

v wservation orders/roster shull aotapply to the ACp

“UATnexurc-| ol DOPT's OM dt 9/8/49

SCeme i tery, of para 42

Par—adins ¥

v_m_d‘..._,_.‘.n.“_‘.—_f,.qv———‘ =

1) Hndor the a0p Scheme, the -pay of an ciplcyee, o up-gradation, shili e

Pxed under (e Provisions of FR-22(1) a (1) stbject to mininim

financiag

Panchic ol R: | ogy- as per DOPT O N, VOl Pay- dt 577,196 as rejerned

T oug v ' Annexure-l 1, OM duted 9-8.9¢ “he f nancial beastic alloy o
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undc} this scheme shall be ﬁnal and no pay. ﬁxanon beneﬁt «hall accrue &t L \\ :

ume of regular pmmolnon agam‘t a funcl onal poct in lhc, higher gra\i&

i) Grantot l._‘.g'hcr pay scale under the ACP »cl«eme shall be condmoy% 7 the fa<t
l that an clz'mpi;yee while acceptmg the said bcn’ﬁt shall i degmed e have
B tn lnsAu,r unquah(’md m,c;ptancc fou rcgula promcuon on occusrence ni

\ac ansy subsequemty In case he/she reuses 10 a.ccepl the tegular prom ouo1,

} it o ad cnla:l forfeiture of the penod of debtrmem towards the qualifyitg -
su\lc" for the next ﬁnancnal Up gradauo 1in acc srdance witl: the provisidns ol

' paxa )O oFAnnexure~l 10 OM Dated 9/8/"9 scfen :d 10 above "
:'\ii)‘ Th&. r.&ular servu,e of an’ employee m b s/hec p) evious orga aisation whx ehe ¢
she was declared surplus shall be counu d along with hi: slher regulir ser'rx;;c in
th ananment for the purpose of finan:ial up- gadatxcn under the scheme i

wermis ol*Para 14 o('/\nncxurcel 10 DOPT s QM (t 9/8/9¢.

) The ACP scheme has become Qperétio wal wee £ 989 T, date ol issue of

DOPT S OM mcnlioncd';:iihuv'c.

Application of the ACP Schewe in DAD,

lhc ¢ ccp analy31s oftlxe rccruxtment rules pertaiung 10 Growp ‘B’, ‘¢ and” o’

:npkwcu i the depaﬂmunt and their mode o “recruitment reveal that thq oenem o

AI'
———"

e ACP Scheme will accrue to the followmg gmdcs unc er the tollowinb 3 oups

¢ roup ‘Y

pindi Ofhicer Incasz of cirect re sruilnent.

(" . Direaily recruited \uditers in he

s —

JU—

deg artmen:  and whe: did | nol recesve

 — .,___,__.....-..,.-—-....__.-._

PSSR A

~ pramaotion in the selecuon grede

e

Y il

Uiheariandniormatio Assistant (ifany)  lInwuase of c:irect recruibmicnt

re




The insitu pronwotion w.ri. Govt. of

RTRU U ' , india, , Ministry of Finance. Depariment 5
 ‘ o - .. | of Expenditure )M No. 1(£(l)E 111/88 ‘
Lokt e | dated 13/9/91 hat been gyver w respecl 01
SRS some. of the muyginally wumed g,«adcs.
..I-,-..w'.:n:i viSatuiwada ‘ Hence th: same will have be keptin

st | - view-in-implementing the ACP Scacrne.

R E In case, 1 Gp ‘2, employee got his/her
P i promotiou first tc Daltry s gride and then

Clavaca Peon to Record Cierk,! e/she will ot be eiigible

ey cwstetner Operator for any financial- up-gracation  So far as

. . M . "'.
Hron e tronddiceelly recruited Daftri)| DAD s concerned the scherae of ‘in situ

promotious :atroduced w.e.f i-4-91 under

the above refered OM shull cease t¢ be

| wuperative wef, 0'1-08-99

sereening Jommittee

.\\llh 4 view to implement the ACP Scheme

ot 'hdl aodep

in the departinert it ha:. been

a:tmcutal _screening comauiittee ma s be coastituted at your end 1o

ol processing the cases in respect of v

wious poups Of cinployees. as
ceed L paia -3

above, for grant of Iinancial’urgmdaliu as provided lor in the

*
amcashat of
rccruxtn.er-.UScn vice Rules for tegula-
r bradc. Thc screening cc mimitice,

SUaC sy eme The ‘omposition oflhe scrcunng comnitt. e shill betle s

e L C presciled under the rclcvant
e ncton o the hghe SO x)nsmmcd ~ill considge:

the caw s that fave already been matured or world be matuti g

g upto 31" Marc}- 2000

| Wt vtolbend des under the scheme,

S Phas albo ween decided with rc[u(,ncc o Para 3.3 ad G.d of [

Jeeores ol ln-umng, OM dt 9/8/99 that the control er. e

CILCT u-nnnn(u for s

partment ¢o°

also coasnte the nex

smootl unpluncm won of the ACI’ seheme i the dcp;irl ment
WO e s oauninitee mav mect lwm( in a finuicinl ye u prefcraby in the Tirs
-Hb‘:l- ey d July !or .1(lvanu, prm,u-‘:,mgj of the ases  Caser muatuning during,
TIRETRR Lol o ept) ot a plﬂl(uld' fimancizl veas Lor gt o bennlus uneer th

: FY
i N
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v first week nl Jan. of the prevxous ﬁnzmcxcl _year.  Simi.arly,

S0 1 miitae meering In the ﬁrst week of July ofany financi | year sha’? ,ues. the cas

tha would be rnaturing dunng, the second half (O St to M mch) cfth same fmurzcna.
“ S ke s cening commmee will scmumse ihv rel vant - S(rvu B rcc0’ds; ACR
de >1us discipiinary/penalty, proceedings, if any, . mir utely tc assess the fitness or

_oin:nwise ol ar employee for grant of financial up- gradation.

[ e

4300 As tie basic parameter oi the A(‘P Schen.e is to ensure at lcxat two finacia
u--uradations in the enure service career, screcnmg .ommmce will ensure. with

Ci-rence to the individual’s service Look etc. r:gardingg the elxgxtmly ot rchOm

- «fi Lwcial up-gradations or otherwise with referer ce o promotion(s} aiready receives

b b her, as noted in his/her service book. In <ase oms promction has baen availee

¢Lothe mdwndual will be cnutled for only one more (mancxal up-gridation o

¢ yuph lmn ol 24 vears of service.

- As the scheme is required to be introc uced i'nmcdidacly- (“onlxoll«*rs hay
' (m\ ;m.u th: screening Lomnuua.c.s complete t icir wo 'k by 300y '.'chmhu 98, The
cv mpiete detals of the employees who have luen rec ommmended for finaacicl U
'-_u wlation with o the parameters of ACP Schem: bty thi: screening (;omm_i'_ucc will e

“nished 1o tae HQrs office by 10® Qctober’99 n :he p -olorma enciosed st Anrexure

* Nap——

The recommendations made by the screening, comniittee befors their transmissicn
o HQrs oitice, mé required lo be put up to the Chief Controllers/C.ontrollers for their
Cpitnee 1 lu, cases of Hindi Officers and Sr. nuditor: shall bz sert to AN-1 Secticn
Cd AN-MG Section rcspectwcly, which deal vath the promo.ions of thz respective
- ades. The cases-in respect ot the other grades, Recc td Cler< aml alt the grades o
~roup "1 identified in para 3 above shall be serit to AN -XII S¢ cticuy, ‘which deais w.th
| emobnes of thase grades. AN-1I, AN-XI and. AN-XI | Sectioas will put‘up th2 caves
~t a1 clanancciapproval by the screening committ ze cons ituted i1 Hirs office

o
. .

n A ccrtficate will be endorsed by the sereening comnittec at ths wnd ot che

oot A that the service books/ACRs - ossiers have been examrined by he
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ANNEXURE-

( ‘ypedi true copy)
OFFICE OF THE ACCOUNT AMT GENERAL (A&E) "MEGHLAYA ETC
SHITIONG

97 : T Dated 14-3-2001

o

Estt-1 (M) Order No.

In pwrsuance of the govt of Indian Ministry of perﬁunnel_, public
grievances and pensions (Deparimeﬁt of Personnel and Training) New Delhi
O.M No. 350 34/1/97 Estt (D) dated 9-8-99, the following Group 'C’ Officials
{Senior Accountants) whose name are shown below and drawing pay in the scale
of Rs. 5000-150-8000/ - of both the offices of the A.G (A&E) Assam Guwahati and
the A.C (A&E) Meghalaya etc. Shillong, have been granted second financial
upgradation in the higher scale of pay of Rs. 5500-175-9000/- under assured
career progression scheme with effect from the date of their completion of 24

years of regular carvice vide mentionad against their names.

SL.  Name of the Officials & Desigmition Office to which
Fffective date

NO. ' atiached. of ACPS.

1. - Smti Sumitra {Das) Dey, Sr. Acctt 0/ o the AG (A&F) 13-03-2001

Megh., etc., Shillong

2. Smti Sabita (Chakraborty) .
Rhattacharjee (I), Sr. Acctt. -DO- 21-10-2000

3. Shri Anadi Shankar Ch oud}am“:,;, O/ c- the AG {A&LE) 16-10-2000
Sr. Acctt. Assam, Guwahati.

4. Smt Anusua (Dutta) Gupta, Sr. Acctt. -DO- 19-10-2000

3. Smti Nirupama Bhuiyan, St. Acctf. -DO- 26-03-2001

6. Smii Arup Ratan Dutta, Sr. Acctt. -DO- 24-11-2000

2. The grant of financial benefits is subject to the following conditions.

=2
a
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()  The ACP Scheme envisages merely plac.e.ment's in the higher pay
scale/ grant of financial benefits (through financial upgradation) only to
the Govt. servant concerned on personal basis and shall, therefore, neither
amount to functional/regular promotion nor would require creation of
new posts for the purpose.

(i)  The Financial benefits under ACP Scheme shall be granted from the
date of completion of the eligibility period prescribed under the ACP
Schei:ne or from the date of Issue of the govt. of India O.M dated 9.8.99
whichever is later. A ‘

(iii) The Financial upgradalion under the ACP Scheme ir;l the enlire
service career of an employee shall be counted against regular promotions
(including in situ promotion and fast track-promotion availed through -
limited deparlmental competitive examination) availed from the grade in
which an employee was appointed as a direct recruit, This shall mean that -
two financial upgradation under the ACP Scheme shall be availed ondy if
no regular promotions during the prescribed periods,

(12 and 24 years) have been availed by an emplo3fee, if an employee
has got one regular promotion, he shall qualify for the second financial
upgradation only on complelion of 24 years of regular service under the
ACP Scheme. In case two prior promoﬁon on regular basis have already
heen received hy an employee, no henefit under the ACP Scheme shall
accrue to him.

(iv)  Residency periods (regular service) for grant of benefits under the
ACP Scheme shall be counted from the grade in which an employee was
appointed as a direct recruit. - |
(v)  Fulfilment of normal promotion norms (bench mark, departmental
examination, seniority-cum-fitness in the case of group ‘T employees etc)
for grant of financial upgradations, performance of such duties as are
entrusted to the emplovees together with the retention of old
designations, financial upgradations as personal to the incumbent for the

stated purpose and restriction of the ACP Scheme for financial and certain
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other benefits  (house building advance, allotment of govt.
accommodation, advance etc) only without conferﬁng any privileges,

related to higher status (e.g. invitation to ceremonial functions deputation

to higher posts, etc.) shall be ensured for grant of benefits under ACP

Schieme.

(vi)  Financial upgradation under the Scheme shall be given to the next

higher grade in accordance with the -existing hierarchy in a

grade/ category of posts without deaﬁng new posts for the purpose.

(vii) The financial upgradation under the ACP Scherae shall be purcly
personal (o the employee and shall have no relevance to his seniority
position. As such, there shall be no additional financial upgradation for
the senior employee on the ground that the junior employee in the grade
has got higher pay scale under the ACP Scheme. )

(viii) On upgradation under the ACP Scheme, pay of an employee shall
be fixed under the provisions of F.R. 22 (I) (a) (1) subject to a minimum
financial benefit of Rs. 100/- as per the Department of Personnel and
trairﬁng Office Memorandum No, 1 /6/97- Pay. 1 dated 5-7-99. The
financial benefit allowed under the ACP Scheme shall be final and no pay
fixation allowed under the ACP Scheme shall be final and no pay fixation
benefit shall accrue at the time of regular promotion, i.e. posting against a

functional post in the higher grade.

(ix)  Grant of higher pay scale under the ACP Scheme shall he

conditional to the fact that an employee, while accepting the said benefit,

shall be deemed to have given his unqualified acceptance for regular

- promotion on occurrence of vacancy subsequently. Tn case he refuses to

accept the higher post on regular promotion subsequently, he shall be
subject to normal debarment for regular grade. However, as and when he
accepts the regular promotion thereafter he shall hecome eligible for the

second upgradation under the ACP Scheme only after he completes the
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required eligibility service/period under the ACP Scheme in that higher
grade subject to the condition that the period for which he was debarred

for regular promotion shall not count for the purpose.

On their placement in the higher scale of pay under the ACP Scheme they

arc required to excrcise option, if any, in terms of FR. 22 () (.:i) (1) within

one- month from the date of issue of order.

Sdyf-
Sr. Depﬁty Accountant General (Admn)

Memo No. Esti-I (M)/1-24/2000-2001/5580-91 " Dated 14-3-2001

Copy forwarded for information and necessary action to:-

1.

2

o

~

L =

The Principal Director of Audit, NF. Railway, Maligaon, Guwahati-11.

. The DAG (Admn) Office of the A.G (A&E) Assam, Maidamgaon,
3.

The Sr. AO (Admn) alongwith 15 spare copies. Bellola, Guwahati-29.
The Private Secretary to the A.G (A&E), Meghalaya etc. Shillong.

The Steno to the Sr. DAG (Admn), Shillong.

P.A O (Tocal).

The AAO/Confidential cell (Local)

The SO/ Estt-2 (M) section alongwith 5 spare copies.

The gradation list Group, pay fixation and service Book Group,
Budget Group of Estt-I (M) Section.

10. Office order Book.

11. Persons concerned of Shillong office only.

12. Notice Boards.

| ‘M ﬂ;&

sd/-
Establishment Officer.
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STATE OFFTRIPURA v K K. ROY 05

(2004) 9 Supreme Court Cnses 65

(BEFORE VN, KHanre, ). AND S.l'i. SINNIAL L)

STATE OF TRIPURA AND OTHERS - Appellams;

Versus
K.K. ROY ' Respondent.

Civil Appeal No. 6253 of 19981, decided on December 12, 2003

A. Service Law — Promotion — Right to promotion — Held, promotion
heing o condition of service, avenues have to he provided therefor

B. Service Law — Promotion — Right to promotion — No avenue for
promotion - Reliel — Scheré of Assyred Career Promotion not framed —
Yel, taking into consideration the fact that the employce was appointed to g
single-cadre post svith no promotional avenues and keeping in view hig
educationnl qualifications, held, he was entitied (0 two higher prades, one
upon expiry of twelve years fron the date of joining service and the other on
expiry of twenty-four years thereof — Fallure on the part of tlie State to
frame such a scheme when such schemes had been framed by other States
deprecated

Council of Scientific and Industriol Resean v, K.G.S. Bhan, (1989) 4 SCC 635 : 1990 SCC
(L&S) 45 : (1989) 11 ATC RRD: O.2. Hussain (Dr) v, Union of India, 1990 Suml sCC

GR8 1 1991 SCC (L&S) 649 -.q 1991 16 ATC 521 comsidered and relied on

C. Service Law — Promgtion — No avenue for promotion —
Applicability of the principle of estoppel — Held, State cannot escape from
its constitutional obligations and take n stdnd that the employee accepted
the offer of appointment, knowing well that there was no avenue. for
promotion — In such chses, principle of esto

ppel, inapplicable —-
Constitution of Indin. Arts, 16 & 14 and 12

D. Constitwtion of India — Art, 226 — Inteefe
— Held, mandamug cannot he Issued divecting the State to grant pay scole
equivalent to Grades | and 11 of the State Judictal Service — Service Law —
Promotion — Right to promotion — Absence of avenue for promotion —
Direction by the High Court to provide “graded seale” for promotion —
Propricty of
The respondent emplayee, who beld a Master's degree and a degree in 1w,
Aas appointed as Law Oflicer-citm. | attsman in the Directonate of Cooperation,
Government of Tripura in 1982, which was a single-cadre post with no
promotional avedues. His several representations for upprading the said post or
in the aiicenativefor providing two promotional avenues were not considered by
the appellant State and hence he filed a writ petition seeking a specilic direction
to the appellant to provide at least (wo promotional avenues. The said contention
was accepted by the High Court and by the impugned judgment the appellant
State was dirccted to provide “the graded scale” with pay scale equivalent (o
Grade 1 and Grade 1 officer of the Tripura Judicial Service. Hence the present
appeal by the appelant State.

rence in service mat{ers

T From the Judgment and Order dagend 7.4. FOT ol the Avam High Comt st Gaubati in WA N,
10 of 1997 .

—"_-_")

)
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‘The appeltant contended that the recpondent did not have any legal right to
he promoted to a higher post tar joss the fight o get the scale of pay of Grade |
officer of the Tripuna Judicial Scrvice.

Disposing ol S\w appeal, the Supreme Court held as above.

P-M/Z/29429/SL.
Advoentes who appeared in this case
Navin Prakash, Anurag $harma and Gopal Singh. Advoc
$.V. Deshpande. Advocate, for the Respondent.
Chronological liz: of cases cited

ates, for the Appeliants;

on page(s)
£, 1990 Supp SCC 6% 1991 SCC (L.&5) 649 (1991) 1o ATC 821, 0.7
Hhessain (Dr) v, Uniome of Didia
2. (198N 4 SCC 6352 1990 SCC L&) 45 EURY) 11 ATC RRO, Conncil of )
Sciemtitie ane Drdusteid Researeh v, K8, Bhau

The Judgment of the Court was delivered by

Ol
[y

S.B. SINHA, L~ Having heen selected by the Tripura Public Service
Commission, e respondent berein was appointed as Law Officer-cum-
Draftsman in the Directorate of Cooperation, Government of Tripura. There
was only one post in the same cidre and it had no promotional avenues. e
filed @ representation that his post be upgraded or tvo promotional avenues
be provided to him. Several representations made by him having not received
consideration at the hands of the appetiants, the respondent herein filed a writ
petition secking for a specific direction upon the appellant herein to provide
at feast two promotional avenues. The said contention of the respondent was
gecepted by the High Court and by reason of its impugned judgment the
appellant was directed to provide “the graded seale” to the respondent by
providing three grades, the initial being Grade NI which is the post of aw
Officer-cum-Draftsman and thereafter Grade I and Grade 1 officer of the
Tripura Judicial Service. It was further directed:

wphe scale of pay of Grade IF Law Officer-cum-Draftsman shill be
sane as Grade 1 officer of the Tripara Judicial Service. The scale of pay
of Grade 1 Law Ofticer-com-Draftsman shall be equal Lo the scale of pay
of Grade 1 ofticer of the Tripura Judicial Service.”

2. Questioning the said dirgetion, the appellants wre hefore us.

3, The learned counsel appearing on behall ol the appellant would submit
that the Higit Court went wrong in issuing the aforementioned direction. ‘The
tearned counsel would urge that the respondent hercin did not have any legal
right to be promoted to a higther post far fess the right to get the scale of pay
of Grade 1 officer of the Tripura Tudicial Service. Such a direction by the
High Court. the jearned counsel would contend, is wholly without

jurisdiction. The learined counsel, appearing on behalf of the respondent,

however, has supported the caid order.

4. Indispuiably, the post of Ly Officer-cum-Draltsman is a single cadre
post. It is also undisputed that there does not exist any promotional avenue
therefor, ‘The respondent is holder of a Master's degree as aizo a degree in
[aw. He was appointed in the year J9R2. if the contention of the appeliant is

# Ed.: Para 1 conected vide Corrigendum No. YL 13.3.2472004 dated 15-1-2004

D
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STATE OF TRIPURA v. KK, ROY (Sinha, 1.) 07

to bhe accepted, the respondent would he left without being |n'«-)'mnu.-(|
throughout his careet. tnalmost an identical sitnation, a Bench-of this Court
in Council of Scientific and Industrial Rescarch v, K.G.S. Bhat' held: (SCC
pp. 638-39, para 9)

“fris often said and indeed, advoitly, an organisation public or private
does not *hire a hand® but engages or employs a whole man. ‘The person
is recruited by an organisation not just for a job, but for a whole career.
One must, therefore, be given an opportunity to advance. ‘This is the
oldest and most important feature of the free enterprise system. The
opportunity for advimcement is a requirement for progress of any
organisation, It is an incentive for personnel development as well. (Sce
Principles of Personnel Mandagement, Flipo, Edwin B, dth Edn., p. 2406.)
Every management must provide realistic opportunitics for promising
employces to move upward. “The organisation that fails to develop a
satisfactory procedure for promotion is bound to pay a severc penalty in
terms of administrative costs, misallocation of personnel, low morale,
and incffectual performance. aimong both non-manageriat employees and
their supervisors.” (See Personnel Management, Dr Udai Pareek, p. 277.)
There cannot be any modern management much less any career planning,
manpower development, management development etc. which is not
related to a system of promotions.” -

5. The matter came up for consideration again in O.Z. Hussain (Dr) v.
Union of India® wherein this Court in ho uncertain tenins laid down the law
stating: (SCC pp. 691-92, para 1)

“Promotion is thus a normal incidence of service. There too is no
justification why while similarly placed officers inother ministiies would
have the benefit of promotion, the non-medical ‘A’ Group scientists in the
establishment of Director General of Health Services would be deprived
of such advantage. In a weltare State. it is necessary that there should be
an cificient public service and, therefore, it should have been the
obligation of the Ministry of Health to attend to the representations of the
Council and its members and provide promotional avenue for this
category of officers.”

/ 6. 1t is nota case where there existed an avenue for promotion. 1t is also

not & case Blere e State intendéd T make amendments m e promotional
poiicy. ‘Thd appellant being a State within the meaning of Article 12 of the
Constitution should have created promotional avenues for the respondent
having regard to its constitutional oblipations adumbrated in Articles 14 and
16 of the Constitution of India, Despite its constitutional oblipations, the
State cannot take a standd that as the respondent herein aceepted the terms and
conditionis of the offér of appointment knowing fully well that there wis no
avenue for promotion, he cannot tesile theretrom. It is not a case where the

1 (1989) 4 SUC 038 1940 SCCLAN) A5 (R FEATC RRO
2 1990 Supp SCCORR - 1991 SCC (LES) 619 1 (1991 O ATC 521
¢ Fd.: Parn 6 corrected vide Corrigendum No. EUVEGRLAM2004 dated 15-1-2004

7 BN
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principles of estoppel or waiver should be applicd having regard 10 the , ., oy
,constitutionuf fanctions of e State, It is not disputed that the other States in - 0\“?
(_ Indis/Union of India having regard to the recommendations made in this a )
behalt by the Pay Commission introduced the Geheme of Assured Caveer AR
Promotion in tenns whereof the incumbent of a post if not promoted within i
period of 12 yeurs is granted one higher scale of pay and another upon o
completion of 24 years if it lhe_mcmnvhilg he had not been p_ro_mot_ccgl_cf}yj_l_cj A

existence : of_promationd avenues. When “questioned, the fearned counsel
“appearing on behalf of the appeilant, cyen could not point put that the State
of Tripura hl\&‘__illterllCCd such _a_scheme, W wonder as to why such o)
scheme wis 1ot introc uced by the appeliant like the other Staics in India, and
N what impeded it from doing so. Promotion beiig a condition of service and o
o having regard to the requirements thereof as has been pointed out by this ' .
Court in the decisions referred to hereinbefore, it was expected that the I
appellant should have followed the said principle. L T c
7. We arc, thus, of the.opinion that the respondent herein is at least : \
entitled to W&Lﬂ}é one upon expiry of the period of 12 ‘ “
years from the date of his joiping of the service and the other upon expiry of
24 yeats thereof. SR

sy

b t.‘l'!
1

it

8*. ‘The learned counsel appearing for the appellant, is, however. correct

in his submission that the High Court in exercise of its jurisdiction under 9
Article 226 of the Constitution of India could not have issued a writ of ot in .
the nature of mandamus directing the appellant herein to grant a scale of pay !
which would he cquivalent to Grade 11 or Grade 1 of the judicial service of
the State. -

9, For the reasons aforementioned, we direct that the respondent herein
be paid two prnmul'\m\s'in the next higher scale of pay upon his completion
of 12 vears and 24 years in service. This appeal is disposed of with the
aforementioned directions. No COsIS. :

!

d

A(2004) 9 Supreme Court Cases 68
(BEFORE S, RAJENDRA RABU AND RUMA PAL ) ’
BASIC SUHIKSHA PARISHAD AND ANOTHER .. Appettants:
: ' Versus :
SUGHA DEVE(SMD) AND OTHERS . Respondents.
Civil Appeal No. 3957 of 19981, decided on December 12,2003

A, Service Law — Appointment — Non-nppoinlmcn(/l)cni:ﬂ of 9
nppuimmcnl/l{ighl to appointment — Respondent employce, an Assistant
‘fencher not pllowed o resumt services after pmlongcd absence — No
termination orders cerver cither — Vide U.P. Basie Education Act, 1972,
husic education taken over by the Basic Shiksha Parishad from the 7ila

« g Pana #, carfected vide (‘.(nrigxuudum‘.‘:Nn. (ERTEURLR 42004 dated 15-1- 2004 h

t Fromw the Judgment and Order dated 29.7-1997 of the Altahabad High Connt in WP No. SRS of
{ORG ) : :

-F
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: _:Appeal dis:;\issed ‘
" Advocates who appeared in this case

- who-had claimed for being absorbed in the regular police force on the basis of
- exercise: of. ‘option. " - - T - T

~ force in the State- of Bihar raised under the Police Act of 1861- which included

. 1969, while dealing: with the case of literate constable recruited into the Bihar -

) _J?LmeKM-&/'

RAGHUNATH PD. SINGHev. SECRETARY, HOME (POLICE) DEPTT. 519

* 1988 (Supp) Supreme Court Cases 519

(BEFORE RANGANATH MisrA AND M. M.. DuTT, JJ.)

RAGHUNATH PRASAD SINGH . .. Appellant ;

: . Versus ’ o :
SECRETARY, HOME (POLICE) DEPARTMENT, o

GOVERNMENT OF BIHAR AND OTHERS .. Respondents.

Civil Appeal No. 2439 of 1982%, decided on December Ivl, 1987

Service Law — Appointment — Signal. (Wireless) Wing scparated from
the combined police force in State of Bihar w.e.f. May 6, 1970 — Held, recruit

“of 1972-73 in the separated wireless organisation not entitled to avail the benefit

of option to go to the general police cadre conferred by GOs dated May 9, 1970- -
and January 1, 1974 — However, State Government directed to provide at least

two promotional opportunities to officers of the wireless organisation :

S R-M/8765/SLA
"+ G. L. Sanghi, Senior. Advocate (M/s K. R Nagafaja; R. H. Hegde f:a'md A
B. Kiishna Prasad, Advocates, with him), for the. Appellant ; ; A
" D. Goburdhan, Advocate, for the Respondents. .
' . ORDER a s
1. This appeal by special leave is directed against the decision of a Divi-
sion Bench of the Patna High Court rejecting the writ petition of the appellant

NS B

e
SR A

2. It is not disi)uted that until May 6, 1970, _1heré Was a combinéd policé'; '

regular. police ppersonnel ‘and those serving in the Signal (Wireless) branch.
On May 6, 1970; the wireless wing was separated.. Admittedly,the appellant
was recruited as a constable in the wireless wing after May 1970. A Division
Bench of the Patna High Court in CW.J.C. 21 of 1968, disposed of on May 9,

Police Signals directed :
We, therefore; direct the respondentsto treat the, petitioner as -a
member of the single police force until two separate cadres are created for
_the wirciess and the general sections by asking the personnei to opt for
one or 1he other and to consider his case in the matter of promotion aong
with the other literate consiables of the general poiice force.
On May 9. 1970, the Stale Government issued the foilowing dircction to the
tnspector General of Police : '
Declaration of the General Wireless Organisation of the police
department &s 4 qéosed cadre and separate from the gencral
police cadre

Sub

From tae Judgment and Order ¢aied February 24, 1981 of the Pawna High Court in

~w.J.C. Nu. 3T+4 of 1977

,wﬁqmcrs__gimmoncd with c¢icel from the date of issue of the order. \«
L 7aY



" came-within the ambit of the earlier judgment. Thus the appellant “bei

Cbedismissed. L e ne e e R o7

JJ4 Before we part with the appeal, we would like to take notice of anothc

A e e o o e 1. P —r—an ) 43
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2. Al the existing permancnt and temporary posts of the police
wircless organisation will be deemed to be a part and parcel of the above
cuadre.

3. The existing staff of the police wircless organisation will have
the option cither to remain within the abovementioned cadre or to opt
for the general police cadre.  The option will have to be exercised within
three months Mrom the date of issue of the order. . ..

On January 1, 1974, further instructions were issucd to the Inspector General
of Policc to the following cffect :

Sub:  C.W.J.C. No. 21/68~Sh. Ramdev Singh v. State of Bihar and
Others.—for the implementation of the orders of the Patna.

High Court : }

Sir, - . A
With reference to the G.O. letter No. 3247 dated July 27, 1974 of¥
Shei T. P. Sinha, Assistant Inspector General of Police (Communication)}
on the subject abovementioned, T have been directed to say that the State™"
Government has taken the decision that fresh option be taken from th
existing stafl of Police Wircless Organisation in connection with their.”
adjustment in the general police cadre. The option can he taken within*
two months of the issue of the orders. ... B -

The appellant claimed that he was entitled to excrcisc option and since opi:i‘on:
was not asked from him, he may be reverted to the gencral cadre.  When tha
-wis not done, he applicd to the.High Court for direction. The High (}o_u'r"t“&E
found that the benefit of option was confined to recruits prior to May.6,.19704;
and since the appellant had been recruited long after that datc, he was no
eatitled to the exercise of benefit of option. The writ application was accor
ingly dismissed and that decision is the subject matter of the appeal. b

3. We have read the judgment of-the High Court with refercnce t-(;,‘,.lhc
_documents placed and heard learned counsel for partics. There is no-dg‘ub:t ‘
that the High Court was right in finding against the appellant that the option

in terms of the instructions dated October .1, 1974 was available 1o those’

recruit of 1972-73, not in the combined cadre but in the wireless organisati

was not entitled to the benefit of option. His appeal js, therefore,

5

aspect. In course of hearing of the appeal, to a-query made by .us; rllé?._l‘&@
<ounsel for the appellant indicated the reason as to why the appellant \'78
anxious to switch over to the general cadre. He relicd upon two of ihr
communications which are a part of thé record where it has been indi'cé'f{(ed

33t

W;gﬁﬁ

that there is no promotional opportunity available in the wircless organisa
Reasonable promotional opportunitics should be available in every wing’ f;
public service. That generates efliciency in service and fosters the approp"r_lva(,
attitude to grow for achieving excellence in service. In the absence of ProcizEt

motional prospects, the service is bound 1o dogeneraic and stagnation killsé- PER
the desire to serve properly.  We would, therefore, direct the State of Bihark

Tov
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STATE OF T.N. . K.V. SESHADIR( 521

to providc at least two promotional opportunitics to the officers of the Sl'alc
Police in the wircless organisation within six months from today by apporpriate
amendments of Rules. In case the State of Bihar fails to comply with this
direction, it should, within two months thereafter, give a fresh opportunity to
personnel in the pbljcc wircless organisation 10 ¢xercisc option to revert 1o
the gencral cadre and that benefit should be extended to everyone in the wire-

Jless organisation. g1

5. The appeal is dismissed with the directions indicated -above.  There
would be no order for costs.
1988 (Supp) Supreme Couct Cases 521
(BEFORE RANGANATH Miska, M. M. Durt anp M. H. Kania, J1.)

STATE OF TAMIL NADU AND OTHERS
Versus
K. V. SESHADIRI AND OTHERS

Civil Appeal No. 274 of 1988,
decided on January 20, 1988

Service Law — Judiciary — Pay — Special pay — In accordance
with recommendation of Chicfl Justice of Madeas IHigh Court, I'As :m-d
Judgment Wrifers attached to the High Court judges direcled to be p:fsd
special pay of Rs 100 per month only in addition to pay at par with
Reporters of Legislative Assembly

Appellants ;

Respondcents.

Appeal disposed- of - 'R—M/8b'7()/SLA

Con e e ORDER

i ¢

1. Special leave granted.

2. Heard .learh‘ed counsel for- the parties.- We find that- the
learned Chief Justice of the High Court of Madras:had recommended
to the State Government to put the Personal Assistants and the Judgment

"Writers attached to the judges at par with the Reporters in the

Legislative Assembly in regard to payability of the special pay qf
Rs 100 per month in addition to pay. While disposing of the writ
petition, the High .Court_has directed that the respondents would get
special pay of Rs 100 in addition to the special pay which they hz_l\'c
been receiving alrcady. This obviously was not the recommendation
of the learned "Chief Justice.” On thc basis of the recommendation
the respondenis become entitled t¢ Rs 100 as by way of special pay
and Mr Shanti Bhushan appearing for State has no objection (o accept
that part of the decision refating to monthly payment of Rs 100 as
special pay te each of the respondents.




|

688 SUPREME COURT CASES

premises arrived at a conclusion that the proceedings are to be quashed

against all the respondents. The High Court was clearly in error in assess-

ing the material before it and concluding that the complaint cannot be
p}'ocee.dcd with. We find there are specific allegations in the complaint
dnsclosn_wg the ingredients of the offence taken cognizance of, It is for the
complainant to substantiate the allegations by evidence at a later stage.
I[{ the absence of circumstances to hold prima facie that the complaint is
frivolous when the complaint does disclose the commission of an offence
there is no justification for the High Court to interfere.

S We, therefore, allow the appeal, set aside the impugned order and
d{rect that t.he proceedings before the Magistrate shall be restored and
disposed of in accordance with the law.

1990 (Supp) Supreme Court Casss 688
. (BEFORE RANGANATH MISRA, P.B. SAWANT AND K. RAMASWAMY. JJ b
DR Ms. 0.Z. HUSSAIN .. Petitioner;
‘ Versus .
UNION OF INDIA Respoﬁdenl.
Writ Petition (Civil) No. 1018 of 1989, decided on Novermber 15, 1989

- Service Law — Seniority and Promotion — Promotion — Is a normal
incidence of service

. v.Seryice Law — Parity in employment — Avenue for p:romotion — Dis-
crimination in making provision for — Absence of provision for promotion
channel for Non-medical Group ‘A’ scientists in the establishment of Director
Feneml of Health Services under the Ministry of Health and Family Welfare,
in presence ?I such provision for similarly placed officers in other Ministries
—_ }!eld, 'unjustiﬁed — Hence, making of similar provisions, with necessary
modifications, for the suid scientists directed — Constitution of India — Arti-
cles 14 and 16

_ Promotion is a normal incidence of service. There is no justification why
while similarly placed officers in other ministrics would have the benefit of
promotion, the Non-medical ‘A’ Group scicntists in the cstablishment of Direc-
tor General of Health Services would be deprived of such advantage. In a wel-
fare State, it is necessary that therc should be an efficient public service and
thcrefqre, 1 should have been the obligation of the Ministry of Health to auend'
to the representations of the Council and its members and provide promotional
avenue for this category of officers. It is, therefore, necessary that 6n the model
of rules framed by the Ministry of Science and Technology with such alterations
as may be necessary, appropriate rules should be framed. (Paras 7 and 8)

"3 (1983) 1SCC9: 1983 SC:C (Cri) 123: (1983) 1 SC
: 3 SC : g R 895
1t Under Article 32 of the Constitution of Ingia

1990 Supp SCC

of Delhi v. Pws{:otam Dass Jhunjunwala® procecded to anpalyse the case
of the complainant in the light of all the probabilities in order to
determine whether a conviction would be sustainable and on such

@

f

h

- Advocates who appeared in this casc :

0.Z. HUSSAIN v. UNION OF INDIA 689

Service Law — Parity in employment — Allowances — Book ullowance,
Higher degree allowance, Risk allowance, Conveyunce allowance — Equality in
admissibility — The said allowances having been made admissible to Group ‘A’
scientists in the medical wing-of the establishinent of Director General of
Health Services, held, admissible to Group ‘A’ scientists in the non medical
wing as well — However question of entitlement to non-practising allowance
left open — Constitution of India, Articles 14 and 16 — Equal pay for equal
work ‘ (Paras 6 and 8)

Service Law — Pay — Parity in pay — Different pay scales for Group ‘A’
scientists in medical. and non medical posts under the Establishment of Direc-
tor General of Health Services — Whether justified — Opinion not expressed
—- Department direcied to examine the question (Paras 6 and 8)

Writ petition allowed H-M/9682/SLA

Ranjit Kumar, Advocate, for the Petitioner;

A.D. Singh, Senior Advocate (R.B. Misra, and Ms A. Subhashini, Advocates, with him)
for the Respondents. .

' ORDER

1. This is an application under Article 32 of the Constitution and the

President of the National Council of Bio-Medical Scientists is the
petitioner. The reliefs asked for are on the allegation that the Group ‘A’
scientists of the Ministry of Health and Family Welfare who are the
members of the Council. are being discriminatingly treated; they have
not been given any promotional benefits and, therefore, there is a large-
scale stagnation in the service. It has been alleged that the Group ‘A’
scientists are recruited through the Union Public Service Commission.
These scientists possess a Master’s Degree in the relevant disciplines and
3 years’ experience to entitle them to be recruited. It has been indicated
in a chart filed along with the writ petition that the total posts in this
category are 243 including post of Drug Controller of India. The promo-
tional posts available are filled up by direct recruitment and open compe-
tition and there is no promotional channel provided. Similar scientists in

other ministries, such as Ministry of Science and Technology, Ministry of.

Defence, Ministry of Environment and Ministry of Oceanography are
recruited in terms of rules made under the proviso to Article 309 of the
Constitution and for their Group ‘A’ scientific and technical officers,
promotional avenues are available. The petition further alleges that on
their representations from time to time, mectings have been held but
decisions taken in such mectings have not been given cffect to and,
therefore, alt the representations have gone unheeded. Particular
reference has been made 1o the minutes of a meeting held on May 15,
1989, where Shri Basudeven, Joint Secretary in the Ministry of Health
and Family Welfare presided; scveral officers from different wings of the
Ministry attended and representatives of the petitioner's Council
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participated. It has been allcged that though several demands were
pressed by the representatives of the Council, only a few were consider-
ed and yet there was no {ollow-up action for their implementation.

2. Notice was issued to the Union of India in the Ministries of
Health, Human Resources, Science and Technology and Bio-Technology
and the notice indicated that the matter.would be taken up for final dis-
posal. Though no return has been filed to the rule nisi, counsel appeared
for the respondents and upon appropriate instructions, participated in
the hearing of the matter.

3. Annexure P-1 indicates the institutions located in different parts

0.2 HUSSAIN v. UNION OF INDIA 691

text of the need for updating the skills of the employecs for the
more efficient discharge of their duties in these days wh;n
modernisation and adoption of advanced technology is being
undertaken in different fields of railway working. Suggestions have
also been made for grant of post-graduate allowance to veterinary
surgeons and special allowances to EDP personnel. Some such
schemes are in existence in the defence services. We suggest that
some incentive should be given to employees who acquire qualifica-
tions  which are useful for their work and contribute to their
efficiency.”

5. On December 15, 1986 the Office Memorandum in the Ministry

of Personnel, Public Grievances and Pension indicated that this recom-
mendation of the Pay Commission has been accepted by the government.

6. Undoubtedly, in regard to the three other allowances, namely,
book allowance, risk allowance and conveyance allowance, there is no
scope for discrimination between Group ‘A’ scientists in nen-medical and
medical wings. In fact, at the hearing of the writ petition, respondent’s
counsel found it difficult to support the prevailing position. We are of
the opinion that these four kinds of allowances, which are admissible to
the medical doctors, are also admissible to the Group ‘A’ scientists under
the non-medical category employed in the establishment of Director
General of Health Services. The claim for non-practising allowance
stands on a somewhat different footing and we do not think on the
present state of the record of this proceeding, we can come to a definite
conclusion that the Group ‘A’ scientists in the non-medical category
would be also entitled to such allowance. We, however, leave the ques-
tion open and government at their level in the appropriate Ministry
would examine tenability of this claim as and ‘when raised. It has been
-canvassed by petitioner’s counsel at the hearing that there is no justifica-
tion for the disparity in the scale of pay between the two categories of
officers. Government counsel has taken the stand that the qualifications

. of officers in the two wings are different and the difference in the pay.
scales has always existed. It is difficult for us on the material available to
take any final view of the matter but the respondent should examine
tenability of the claim to equal scales of pay: _

7. This Court, has on more than one occasion, pointed out that
provision for promotion increases efficiency of the public service while
stagnation reduces efficiency and makes the service ineffective. Promo-
tion is thus a normal incidence of service. There too is no justification
why while similarly placed officers in other ministries would have the

_benefit of promotion, the non-medical ‘A’ Group scientists in the estab-
lishment of Director General of Health Services would be deprived of
such advantage. In a welfare State, it is necessary that there should be an \

oY

{
3
i .
H of the country where the posts of ‘A’ Group scientists, who are members
! of the Council, work. Their total number is 243 and this is not disputed.
i The petitioner has placed on record the rules framed in exercise of
il powers under proviso to Article 309 of the Constitution in the Ministry
i of Science and Technology, covering Group ‘A’ scientists. Rule 13 there-
i of provides avenues for promotion. This also is not disputed. Annexure
P-3 is a tabular statement prepared by-the petitioner, showing the dis-
parities in the service conditions between the Bio-Medical scientists and
i other similar scientists and the discrimination that Group ‘A’
“nf specialists/scientists under the establishment of Director General of
3 Health Services suffer. The pay scale for different categories of Group
‘A’ scientists in the non-medical posts and of doctors in the medical posts .
have been separately shown. It has been pointed out therein that while
tﬂ-:’{ there is a difference in the pay scale in the establishment of Director
i General of Health Services, there is no disparity in respect of similar
ini posts in the Indian Council of Medical Research (ICMR) or in the All
India Institute of Medical Sciences, Delhi or the Post-Graduate Institute
at Chandigarh. It has been further pointed out in the said chart that
various kinds of allowances are admissible to the doctors in the medical
J wing, such as book allowance, higher degree allowance, risk aliowance
i and conveyance allowance in the establishment of Director General of
i Health Services while the non-medical category manned by the ‘A’
Group scientists is denied a!{ these allowances. It has also been afleged
that while the medical category doctors get non-practising allowance the « -
benefit of such allowance is not extended to the non-medical category:
Such discrimination, according to the petitioner, is not noticed in the ‘
ICMR or in the two Institutes at Delhi and Chandigarh respectively. ..
4. The Fourth Pay Commission in Chapter 29, paragraph 29.8
recommended:
“The question of granting incentive to officers and staff who
acquire higher qualification has also engaged our attention. Rail-
ways have suggested a scheme for giving such incentives in thé con-
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efficient public service and, therefore, it should have been- the obligation
of the Ministry of Health to attend to the representations of the Council
and its members and provide promotlonal avenue for this category of
officers. 1t is, therefore, necessary that on the model of rules framed by
the Ministry of Science and Technology with such alterations as may be
necessary, appropriate rules should be framed within four months from
now prov;dmg promotxonal avenue for the ‘A’ category scientists in the
non-medical wizy of the Directorate.

8. This writ petition is allowed and the following directions are

issued: )

(1) Wiinia four months from today, the Ministry of Health and
Family Welfare of the Union of India shall frame a set of
appropriate rules, inter alia, providing suitable promotional
avenue for the ‘A Group scientists in the non-medical wing of
the estac“s‘lment of Director General of Health Services;

(2) These ‘A’ Group scientists shall be entitled to book allowance,
higher degree allowance, risk ailowance and conveyance
allowance at the same rate as is admissible to doctors in the
medical wing in the Directorate w.e.f. April 1, 1989;

(3) Government shall examine the tenability of the claim of equal
pay scalés for this category of officers within four months from
today.

9. There shall be no d-ircctio_ns for costs.

: 1990 {Supp) Supreme Court Cases 692 :
(BEFORE RANGANATH MISRA AND P. B. SAWANT AND K. RAMASWAMY, JJ )

ANAMICA MISHRA 'AND OTHERS .. Appellants,
’  Versus
U, P PUBLIC SERVICE COMM!SSION ALLAHABAD
AND OTHERS . .. Respondents.

Civil Appeals Nos. 4582- 4585 of 1989', dccided on November 9, 1989

Service Law — Appomtment — Examination — Recruitment examination
— Cancellation of, for error at the stage of calling candidates for interview —
Justifiability — Wri .
formance in written examination omitted from being called for interview while
others with inferior performance not only called but selected as a result of
improper feeding in the computer — In such circumstances cancellation of the

entire examination, held, unjustified — Cancellation of the recruitment and
holding fresh interviews on the basis of the sume written examination would
have sufficed (Paras 4 & 5)
Appeals allowed - H-MM674/SLA

+ From the Judgment and Order dated July 29, 1988 of the Alahabad High Court 1
C.M.W.P_Nos. 11933 & 16493 of 1987, 15731 of 1987 and 12373 of 1987

b
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0.A. No. 220 of 2006

Mohan Lal Goswami
...... . .Applicant.
-V5-
Union of India & Ors

......... Respondents.

The written statement on behalf of the
¢
Respondents abovenamed: A

WRITTEN STATEMENT OF THE RESPONDENTS

MOST RESPECTFULLY SHEWETH:

1. That with regards to the statement made 1in para-
graph 1 of the instant application the respondents beg
to state that as per the para-6 of Annexure-11 to Govt.
of India, Ministry of Personal, Public Grievances and
Pensions (Department of Personal & Training) letter No.
35034/1/97-Estt(D) dated of August, 1999 (Annexure-11 of
the 0.A.) grant of financial upgradation under éCP
Scheme to the Central Govt. Civilian Employees on
completion of 12/24 year’s are subject to fulfillment of

. R

normal examination Seniority-cum-fitness etc. as pre-

L ——

scribed for regular promotion recruitmeht/service Rules
for regular. promotion to Higher Grade to which financial

upgradation is to be granted.

v//gib " Contd....R/
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2. That with regards to the statement made 1in para-
graphs 2 and 3 of the instant application the answering
respondents begs to state that fhose are within the
specific knowledge of the applicant and the respondent

can not admit or deny the same.

3. That with regards to the statement made in the
paragraph 4.1 of the instant application the answering

respondents have no comment.

4. That with regards ﬁo the statement made in the para-
graph 4.2 of the instant application the answering
respondents beg to state that facts brought out in this
para are agreed except the statement made by him that
Deptt. could spare him only in 1995 even though his
promotion order was issued in September, 1994 has cause
for delay in relieving him on promotion as Supdt. (8/R)

Grade-1I cannot be commented upon at thié stage.

S. That with regards to the statement made in the

paragraph 4.3 of the instant application the answering

respondents beg to state that as per \clérifircatioﬂ given

against point No. 16 of DOP&T OM No. 35034/1/97/Estt.(D)

Vol (IV) dt. 10 Feb, 2004, all promotion norms have to
pg fulfilled for grant ofr upgradat;on .under__the ACP

Scheme and no upgradation shall be allowed ({?) any em-

. - v

Ay

ployee fails to qualify the departmental test prescribe
he

for the purpose of regular promotion. has no l

 passed the procedure examination, he is not eligible for
e =

—

‘grant of 2nd ACP.

Contd....p/
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6. That with regards to the statement made in the para-
graph 4.4 of the instant application the answering
respondents beg to state that in view of the reply of
para-1 above the applicant is not entitled for 2nd ACP
and therefore, no financial upgradation én this account

is Admissible to him.

7. That with regards to the statement made in paragraphs
4.5 and 4.6 of the instant application the answering

respondents beg to state that benefits g¢granted due to

implementation of CAT, Bangalore Bench Judgment are

applicable to the applicant as he had 'Pﬁ' ompleted 5/15

vear’s of service as JE before 9th August,r 1999 there-

o

fore no benefit under this Scheme was admissible to him.

8. That with regards to the statement made in paragraph
4.7 of the instant application the réspondents beg to
reterate the statement made in the paragraph 1 and 5 of
the instant written statement and hence the applicant

is not eligible for grant of 2nd ACP.

9. That with regards to the statement made in para-
graph 4.8 of the instant application the respondents beg
to state that E-in-C’s branch, Army HQ vide their letter

No. 75011/RR/JE(Civil)/CSCC dated 12 June 2002 has
c_____-_f —

desired to take up case with Govt. for grant of one time

Y

special sanctioned for JEs also were promoted from lower

post and have completed 5 year’s regular service as on
01 Jan 86 or after but before 09 Aug 99. As the applic-
ant was promoted as B/R Grade-II on 06 Feb-1995, his

case was not covered for such sanction.

///jihl contd....P/
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10. That with regards to the statement made 1in para-
graphs 4.9 and 4.10 of ‘the instant application the
answering Fespondents state that those are matters of
record and the respondent does not admit anything which

is not borne out of records.

11. That with regards to the statement made in para-
graph 4.11'of the application the respondents begs to
state that the respondent department has correctly
intimated . to applicant vide its lefter ‘dated 10/06/04
that applicant is not entitled for 2nd ACP, Respondent
Department has not intermingled the two scheme i.e. the
departmental scheme dated 25.04.96 and the ACP scheme

dated ©9/08/99 of the Govt. of India. In both the scheme |

it is mandatory to have diploma in Civil Engineering and !
—_—

Y .
applicant should have pass departmental examination to|

e

‘be promoted to the next higher rank, which ih present\

case the applicant does not possess. upgradation in

higher pay scale under ACP scheme can only be given to a
Govt Servant if he is eligible for the posf on promo-
tion. In present case applicant 1is a matriculate and
recruited as Sub- Overseer in the apy scale of 260-8-
300-EB-8-340-10-380EB-10~430 (pre revised & .3200*4900
revised (5-6) promoted as JE (Civ) in pay scale of Rs.
5000-150-8000 (8-9) which is the highest scale can be

tenable by a matriculate applicant.

12. That with regards to the statement made 1in para-
graphs 4.12 of the instant application the answering
respondents begs to state that these are matter of
records and the respondents do not admit anything which

are not borne out of record.

.~

’///jéék Contd....P/
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13. That with regards to the statement made 4in para-
graph 4.13 of the application the respondents beg to
state that the order dated 28/09/05 by respondent de-
partment has been issued as per Govt of India DOP & T OM
& clarification on the subject matter. There 1is no

ambiguity in the order.

14. That with regard to the statement made 1in para
4.14 of the application the respondent denied the same.
In present case applicant has not been granted 2nd ACP

in view of provision in OM issued in Govt of India, DOP

&T dated 09/08/99. Where it is clearly mentioned that .
higher pay scale under ACP Scheme shall be given to -

those Govt Official who will fulfill all criteria of

promotion. In present case applicant has not fulfilled
all criteria of next promotion, Hence higher pay scale

under ACP Scheme has been denied.

15. That with regard to the statemsnt made 1in para-
graph 4_15 of the application the respondents begs to
deny the correctness of the statement. The Respondent
beg to reiterate the statement made inbparagraphs—ll and

14 of the instant written statement.

16. That with regard to the stateﬁent made in para-
graph 4.16 of the application the respondents not agreed
with the same. In para 6 of Annexure-~1 to the Govt of
India, DOP & T OM dated 0©9/08/99, it is clearly stated
that financial upgradation under ACP scheme can only be
given subject to fulfillment of normal promotional
norms. In present case applicant has failed to fulfill

all promotional norms i.e. required educational qualifi-

-~
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cation and passing of departmental examination etc.

Respondent has not imposed any rider, rather these are

already stipulated by Govt of India, who is competent

authority on the subject matter.

17. That as regard to the statement made in paragraph
4.17 of the application the respondents beg to deny the
same. ACP éoheme has been introduced by GOvt of India to
grant financial wupgradation to those eligible govt
servant who are stagnated for a long time in same rank
due to non availability of adeguate promotional
avenue.Govt of India has categorically clarified that
higher pay scale underACP scheme can not be .given to
those Govt servant who does not fulfill promotional
criteria. In the case of state of Tripura and other V/s
KK Roy, Hob’ble Supreme Cohrt has directed‘to»extend ACP
scheme to those Govt servant who stagnated due to im-
proper cadre structure otherwise they are eligible for
higher post. Applicants case is hot similarly situated

to the above ref case.

18. That with regard to the statement made 1in para
4.18 of the application the respondents beg to dent the
same. Ld. Advocate of applicant has misinterpreted the
noble idea of ACP scheme- Govt of 1India has introduced
ACP scheme for these Govt servant who are otherwise
eligible for higher post, but could not be placed due to
inadegquate vacancy. In present case no special consider-
ation is implied on applicant to deny the higher pay
scale under ACP scheme. Respondent has acted as per
guidelines of Govt of India instruction and clarifica-

tion onthe subject matter.

a///éii’ contd....r/
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19. That with regard to the statement made in para-
graph 4.19 of the application the respondents beg to
state that applicants case is not similiarly situated as

the case of C & AG of India.

20. That with regard to the statement made in para-
graph 4.20 of the application the respondents beg to
state that applicants case is not similarly situated as
the case of accountant general (AA& E) Meghalaya. Wher-
eas senior accountants have been granted 2nd ACP in the
pay scale of Rs.5500-9000, being eligible for next
higher grade. In present case applicant is not eligible

for the next higher grade.

21. That with regard to the statement made in para-

graph 4.21 of the application the respondents beg to

offer no comment.

22. That with regard to the statement made in para-
graph 4.22 of the application the respondents beg to
state that these are untrue and false, hence denied. All-
conditions laid down in Annexure-1 of OM dated ©9/08/99
is simultaneously and concurrently applicable to all
individuals. No individual can be granted by mere con-

sideration of a particular para or paras in isolation

"but all other conditions stipulated elsewhere have to be

fulfilled before granting financial upgradation. In
present case, condition laid down in SL No.6 of Annex-
ure-I of OM dated 09/08/99 should be and must be ful-

filled in case of any Govt. official.

Contd....P/
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In the case of a Madhava Rao Vs UOI and other, Ld
Tribunal has observed in paragraph (vii) that fulfill-
ment of normal promotional norms for promotions from one
grade to the other should be fulfilled. In present case
all promotional norms e.g. educational qualification
and passing of departmental examination alongwith ACR
for last three years have been considered before issuing
financial upgradation to applicant. Applicant cannot
dictate respondent department while considering his case
to suit his own requirement. However department has to
obey conditions and instruction laid down by Govt. of

India time to time on the subject matter.

23. That with regard to the statement made in para-
graph 4.23 of the application the respondents beg to
state that it is agreed that promotion is a condition of
service, but it can be granted subject to fulfillment of
all promotional criteria. In present case applicant has
not fulfilled all promotional criteria. Under any c¢ir-
cumstances promotion ¢annot be granted to a non-eligible
person, who is otherwise lacking in educational qualifi-
cation. Applicants case is not similarly situated to any
of the case referred in Oé. Where those applicants are
otherwise eligible for higher post and hence may be
considered for ACP even though they have limited promo-

tional prospects.

24 . That with regard to the statement made in para-
graph 4.24 of the application the respondents beg to
state that learned Advocate of Applicant is 'trying to
misguide the learned Tribunal by misconstrued/misinter-

preting provision of Govt. of India OM dated 09/08/99

ﬂ Contd....P/
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and further clarification on the subject matter. Govt.
of India has introduced financial upgradation of those
Govt. servant, who are .otherwise eligible for higher
post but stangnated in lower post due to inadequate
vacancy in higher post. Govt. of India has accordingly

imposed condition S1. No. 6 of Annexure-I and further

clarified in para-53 of DOP & T letter dated 18/07/2001.

25. That with regard to the statement made in para-

graph 4.25 of the application the respondents beg to

- offer no comment.

26. That with regards to the statement made in para=

graphs 5.1 and 5.2 of the instant application the an-

swering respondents have already stated in the para-

graphs 13 and 14 of the instant reply.

27. That with regards to the statement made in para-
graph 5.3 of the instant application the answering
respondents have no comment and as reference has been

made to the Deptt. of C & A.G.

28. That with regards to the statement made in para-

’graph 5.4 of the instant application the respondent beg

to state that contention made in this para is false,

fabricated and incorrect hence denied. As no requirement
of 5/15 years of service has been imposed for grant of
2nd ACP. The same has not been granted to him because he

has not passed the procedure Exam.

29. That with regards to the statement made in para-

graphs 5.5, 5.6 and 5.7 of the instant application the

r
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respondents beg to state that requirement of passing
procedure examination is essential as per clarification
given by DOP & T letter and €E-in-C’s B8ranch, Army HQ
letter stated in reply to above paras. As per the let-
ter, all promotion norms have to be fulfilled and no
upgradation shall be allowed if an employee fails to
qualify departmental test prescribed for the purpose of
ragular promotion. The applicant for the' purpose of
regular promotion. The applicant is trying to c¢laim
upgradation without fallfilling requisite qualification
required for such upgradation. Decision giVen on the
application of the indivisual is és per rules applicable

for grant of ACP.

30. Thap with regards to the statement made in Vpara-
graphs 5.8 & 5.9 of the instant appiication the respond-
ents beg to state that the contention made in this paras
are unturn, false and incorrect have dehied Respondents
further begs to state that he is neither eligible for
deptt. scheme dated 25 April 96 nor is he eligible for
grant of ACP. No alteratién/supersession of rules has

been done as alleged.

a

31. That with regards to the statement made in para-

graphs 5.10 & 5.11 in the instant application the Re-

spondent begs to state that the contention’s made in
those paras are false, untrue and incorrect hence de~
nied. Further beg to state that he is neither eligible
for deptt. scheme 25 Apr 2006 nor he is eligible for
grant of 2nd ACP. No alternation/supersession of Rules

has been done as all accorded.

#///Qgév Contd....P/
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32. That with regards to the statement made in para-
graphs 5.12 and 5.13 of the instant épplication the
respondents beg to state that the applicant is asking
for 2nd ACP for which he is not qualified and therefore
his case has not been considered. The Respondent further
Beg to state that the ground set forth in the instant
application are not good ground and also not tenable in
law ’as well as’ on facts and therefore this instant

application is liable to be dismissed.

33. That with regards to the statement made in para-

graphs 6,7 and 8 to 8.5 the respondents have no comment.

34. That with regards to the statement'm;ae in para-
graph 9 of the instant application the respondents beg
to state that the claim pf the applicant is illegal and
i1l founded and the applicant is not entitled to get any
interim relief.

35. That the respondents submit that the application
has no merit and as such the same are 1liable to be

dismissed.

Contd....R/
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VERIFICATION

I, .....5at\ji ..... €.— WA L e

being authorised to heréby verify and declare that the

statement made in this reply of . QW .. in
para “ﬁfzﬁa.:ﬁg ..... are tkue'in my Knowledge, these made
IN PEBFE vt eeecnneanunanenonun being matter of records

are true to my information and believe and I have not
suppressed any material fact.

|gth

And I sign this verification on this ... day

.3./!*.\'36...., 2007 .

DEPONENT

cho]? =2

So-§ (Adm’
rr Chief Engtnos

contd....P/
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IN THE CENTRAL ADMINISTRATIVE TRIBUNAL
GUWAHATI BENCH: GUWAHATI
Additional Reioinder in O.A. No. 220/2006 -
Shri Mohan Lal Goswami
-versus ~
' Union of India & Others.
INDEX
SL. No. Annexure Particulars Page No.
01, — Additional 1 rejo oinder 1-5
02. - Verification -6-
03. A Copy of the Hoit me nyéx ourt’s Jaugment
dated 11.12.1987 in Civil Appeal No. 2439 of | - @
1932.
04, B Copy of the ;udmep‘t passed by the Hon'ble 10
Andhra Pradesh High Court on 05.06.2007 in Q-
WP No. 24602 of 2007.
Filed by
- / -
Date: |5 .09.08 Advocate ;



3
s - 1~ gl{ mmmgm‘mimﬂﬂm il K 7
t v 19 ot L S o
N N S v N
IN THE CENTRAL ADMINISTRATIVE TRI L%BA rd =radts 3
. Lwahati Boneh &
GUWAHATI BENC GUWAHATI -
e e
t
in the matter of: -
O.A., No. 220/ 2006
Shri M.L. Goswami.
.. Applicant.
-Versus-

Union of India and Others.

... Respondents.
_And-

4 BEL

In the matterof : -

Additional rejoinder filed by the
applicant against the written statement

submitted by the respondents.

The above named applicant most respectfuily begs to state as under: -

1. That in paragraph 11 of the written statement, it has been stated by the
respondents Union of India that the applicant was a matriculate and
recruited as Sub-overseer and promoted as J.E (Civil) in the pay scale of Rs.
5000-8000/-, which is a highest scale can be tenable by a matriculate

candidate.

\/{pe’rﬁnent to mention here that in the earlier written statement in

O.A No. 241 /2004 of the same applicant, it has been stated in para 1 (C) and

(d) of the written statement as follows;-

“(C) As per earlier Recruilment Rules of Supdt B/R Gde-II (Re-
designated as JE (civil) pubiished in SRO-299 dated 10 Nov 1983 as_

vacancy of Supdt B/R Gde-II was filled up by promotion from

amended vide SRO-161 dated 12 may 1988 (Annexure R-I1I]

direct entry Matriculate Sub-Overseers having 15 years regular
» L S IR e P

service in the grade. MES/228556 Shri Mohan Lal Goswami, J.E




—

] y and
promoted to Supdt B/R Gde-1I (Re-de“§ ated as JE (ci‘(il) vide this
HQ letter No. 131841/4/473/Engrs/EID dated 24 Sep 1994

(Annexure-I of OA) as per above Rules, which is counted as first

oz s 2 s - PPs - - g' A w,.,“:.,_,.a
tmanaal u datxon to the applicant. It is also intimated that

there is no provision for promotion from Sub-overseer to JE (Civ)
P Ty
in the revised recruitment Rules of JE (Civii) pubhshed vide SRO-

Wbt s U YIRS T T S N SRR T .
78 dated 30 Apr 2001 ( (Annexure-R;"V)‘ ‘

e

(d)  On completion of 24 years of service the applicant was due
for second financial up gradation under ACP scheme in the grade
of Supdt B/R Gde-I which was next higher grade to Supdt B/R
Gde-II as per earlier Recruitment Ruies. S&me passing of MES

procedure examination wasimandato:\\. \for further promotion to

the post of Supdt B/R Gde-I, the second ACPF to the applicant
would be due only on passing of the requisite examination and
compietion of 24 years of service or 99 Aug 1999 which ever is
later. This has also been clarified by E-in-C’s Branch, AHQ Ietter
No 84619/47/ACP/CSCC da{ed 02 Nov 2000 (Annexure R-V). The

appiicant has not yet passed the requisite exaxmnatlon hence got

eiigible for second financial up gradation under ACP scheme.

£ a5l EFailiiey e N HEATTNT L e ud

Moreover the post of Supdt B/R Gde-I has now been abollshed

consequent on re-designated of Gde-II & Gde-I as JE under

revised Recruitment Ruies.”

It is quite clear from the above categorical statement of Union of

India that as per amended recruitment rule of 1983 dated 12.05.1988, 10% of

vacancy of Superintendent B/R Grade-II was filled up by promotion from

direct entry matriculate Sub-overseer having 15 years of regular service in

the grade, accordingly applicant who was matriculate and appointed as

Sub-overseer on 13.03.1968 was promoted to the post of B/R, Grade-1I vide

letter dtd. 24.09.1994 after a lapse of about 27 years and this was the first

promotion granted to the applicant. It is relevant to mention here that the

" post of B/R, Grade-II against which the applicant was promoted under 10%

quota without having any diploma in Civil/ Electrical/Mechanical. The

Ml‘ f”efkm'
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said B/R, Grade-lI was subsequentiv xgg @t@?ﬂ%”"as,] E Civil, but

applicant aithough were reaeSIgnated'as’Im he has been promoted to

‘the said category without navmg any dipioma in engineering as required

under the statutory recruitment rule now- in force. As such question of

passing of procedure examination or possessing the diploma as one of the
statutorj qualification is required under the existing RR does not arise in
the instant case of the applicant. Sine he was promoted in the cadre of
Superintendent BR, Grade-II from the cadre of Sﬁb-overseer under 10%
quota by way of relaxing the statutory recruitment qualification. Therefore
once the statutory qua]j.ﬁcation has been relaxed in the case of the applicant
while promoting him from the post of Sub-overseer to the cadre of
Superintendent, BR, Grade-II, which was subsequently re-designated as }E

as such 'res;iondents are barred by law of estoppel to insist that the

applicant is required to fulfiil the statutory recruitment qualification and
also require the passed them procedural examination for the purpose of
benefit of 204 ACP. Rather applicant is entitled to relaxation in the matter of

educational qualification and passing of departmental examination.

That it is stated that once the applicant who entered into service with the
basic qualification of matriculation in the cadre of Sub-overseer without
havmg any diploma in c1v11 engineering or any other branch in engineering
course, but pfonioted to the cadre of S’upeﬁntendent, B/R, Grade-1II under
10% quota without having any diploma in civil engineering rather it can be
said that the respondents U.O.I made specific provision for granting
promotion to the cadre of Superintendent, B/R, Grade-II, without any

recruitment of diploma in civil engineering. But subsequently at the

instance of the respondents U.O.1, the post of bupermtendent B/K Grade-

Il and B/R Grade-I have been redesignated as JE, Civil and accordingly the

applicant aiso redesignated as JE, Civil without having any dipioma in civil
engineering. As pér new RK ie. recruitment ruie, 2001 hoiding the field,
diploﬁia in civil engineering and recruitment of passing of the procedure
examination are necessary for fuither promotion to the cadre of Asstt.

Engineer and as such the aforesaid qualification are aiso the pre-condition

//Z fﬂcfa‘faa_z

§ 28, i _ |
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It is pertinent to mention here that since the applicant, who is’
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for granting ACP b' nehts %%g@ﬁmﬁfmés of MES

working in the cadre of

holding the post of JE, Civil without any dipioma in civil engineering and

promoted under the erstwhile recruitment rule and promoted to the cadre

of Superintendent, Grade-II under the erstwhile RR in relaxed standard

under 10% quota. As such the respondents at this stage cannot insist for
grant of benefit of 224 ACP for acquiring the statutory qualification
prescribed in the new recrujitment rule. Moreover, recruitment ruie which

is now holding the field which prescribed recruitment qualification for

dipioma to the cadre of Asstt. Engineer cannot be imposed at this stage to.

the section of re-designated JE without having diploma in civil engineering
and at the same time applicant cannot be made to suffer by not extending
the benefit of 2 ACP on account of non posseSsion of recruitment
qualification for promotion to the cadre of Asstt. Engineer. It is a known
fact to the administration that the erstwhile matriculate Sub-overseer have

been promoted to the cadre of Superintendent B/R, Grade-Il without

requirement of diploma in civil engineering. Therefore it can be rightly be

said that the applicant although re-designated as JE, Civil but they faliina
separate category of JE, Civil without having any’ statutory recruitment

qualification. Therefore, authorities are not entitied to insist upon the

applicant that they should posses diploma in civil engineering and to

qualify in the procedure examination for the purpose of granting benefit of

2rd ACP.

That it is stated that once an employee promoted in a particular cadre
under relaxed standard without having any particular statutory
qualification, such qualification cannot be ihsisted by the respondents at a
subsequent stage for further promotion for grant of any benefit and ACP
scheme. It is relevant to mention here that the procedure examination in
fact meant for diploma holder Junior Engineer. Therefore denial of benefit
of 20d ACP to the applicant on the alleged ground of non-fuifilling the

eligibility condition such as non passing of procedural examination and

- non possession of diploma in civil engineering cannot be ground of denial

- T



.m - \ |
e "ﬂ':?’;g"ﬂ.w'lﬁ il :h"{"‘JT‘
Central Acirmm—k?"\m’“ Tihuna gg

i ,i P

“/

ety

| o R
- of 2rd ACP. The very o’o{ect of mﬁﬁgmtebeneht of {ACP for stagnation of

the employees in a particular cadre. In this connection the applicant relies
upon the decision of the Hon'bie Apex Court in the case of Raghunath
Prasad Singh -Vs- Secretary, Home (Police) Department,' Govt. of Bihar
reported in 1988 (Suppli) SCC, Page-519. It is also relevant to mention here
that the benefit of ACP under Q.M dtd. 09.08.1999 has been extended by the
Govt. of India in lieu of promotion. After a lapse of 12 years and 24 years
provided, the employees concern did not avail any benefit of promotion in
the meanwhile. In the instant case applicant is a matriculate and with the
said qualification the applicant have been selected for appointment in the
year 1968 in the cadre of Sub-overseer. Thereafter he was promoted only
once during his entire service carrier in the cadre of Superintendent, B/R,
Grade-II that too under 10% quota as such applicant cannot be denied the
‘benefit of 2n¢ ACP only alleged ground of non fulfillment of recruitment

qualification and also on the alleged ground of non passing of procedural

examination The applicant further relies the judgment of the Division

Bench of Anahra "radesh l-hgn Court in the case of S. Chittaranjan Das and

others -Vs- Secretarv, AP Res1den11a1 Educational Institutions Society,
Hyderabad and others, reported in (2007) 6 SLR 434.

o

(Copy of the Hon'ble Apex Court’s judgment dated 11.12.1987
in Civil Appeal No. 2439 of 1982 and the judgment passed by
the Hon'ble Andhra Pradesh High Court on 05.06.2007 in WP

No. 24603 of 2007 are enciosed herewith as Annexure- A and

B respectively).

That in the facts and circumstances stated above, the applicant most
humbly submits that he is entitied to the.relief prayed for, and the O.A

deserves to be allowed with costs.
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_ And I sign this venﬁcatxon on the i3maav of September 2008.
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VERIFICATION

L ‘thi Mohan Lal Goswami, S/o Late Bimai Behari Goswami, aged about

57 years, workmg as Junior bngmeer (Civil), MES No. 228556 i in the ofﬁce of é

the Chief Engineer, Shiliong Zone, MES, bpread Eagles raﬂs, Shillong-
793001, do hereby verify that the statements made in paragraph 1 to 4 of the
additional rejoinder are’true to my knowledge and belief and I have not

suppressed any material facts.

W

N
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SUPREME COURT CAS":S

RAGHUNATH PD. SINGHey. SLCRETARY, HOME (POLICE) DEPTT. 519

;‘g‘ i “‘S(Qupp) Supreme (‘our& Cases 512

1988.(Supp) Supreme Court Cases 519

E E. S. \’L\Ku&%}m\ﬂ oo K. N I\GH J3.) (BEFORE RANGANATH MisHa axD M. M. DutT, 13 ° <
?@% OTHER .. Petitioners; RAGHUNATH PRASAD SINGH : . Appellant®;
uwana e " . Versus '

B i L5 . .
o T SECRETARY, HOME (POLICE) DEPARTMENT,
GOVERNMENT OF BIHAR AND OTHERS N

Civil Appeal No:.2439 of 19821, decided on December 11, 1987

Service Law — Appointment --- Signal  (Wireless) Wing separated from
the corbined police force in State of Bihar w.e.f. May ¢, 1970 — Held, recruit
of 1972-73 in the separated wireless organisation not cntitled to avail the benefit
of option to go to the gencral police cadre conferred by GOs dated May 9, 1970
and January 1, 1974 — However, State Government directed to provide at least
two promotional opportunitics to officers of the wircless organisation

U ‘,L PROVIDE\'T FUND COMMISSIONER
AND OTHERS .. Respondents.

Writ Peiitions. Nos. 8000-01 of 1982 with Writ Petitions
Nos. 6976 of 1982, 2834, 5852, 5333-33, etc.
of 1983 and 12791-94, 12642-54 and 1603
of 1984, decided on January 29, 1988 ' .

Respondents.

Labour Law — Employees’ Provident Funds and Miscellancous - . o . .
Provisions Act, 1952 — Section 1 — Act applies to educational institutions Appeal dismissed - R-M/8765/SLA
viz. B. A. V. College / Advocates who appeared in this case : <,

SR S s oo C G. L. Sanghi, Senior Advocate (Mfs K. R Nagaraju, R. H. Hegde and
Writ p‘,t:*:;]s dismissed f R;M/~6872/SL' - B. Krishna Prasad, Advocates, with him), for the Appellant ;

D. Goburdhan, Advocate, for the Respondents.

ORDER
1. Shri S. K. Bagga, learned counsel appeuars {or the petitioners.
- Wc do not find any substance in the contention of the petitioners in .
these cases that the Employees’ Provident Funds and Miscellaneous ..«
Provisions Act, 1952 (hereinafter referred to as ‘the Act’) has no "
application to the educational institutions who are petitioners in these .
cases. We, thercfore, dismiss all these cases. : v

ORDER
1. This appeal by speéial leave is directed against the decision of a Divi-
sion Bench of the Patna High Couri rejecting the writ petition of the appellant
“~twho-had claimed for being absorbed in the regular police force on the basis of
- exercise of option.

2. Ivis not disputed that until May 6, 1970, there was a combmcd police
“force in the State of Bihar raised under the Police Act of 1861 which included
n.gular police personnel and those serving in the Signal (Wircless) branch.
On May 6, 1970, the wireless' wing was scpararcd, Admittedly,, the appellant
was recruited as a CCP:[dblL in the wireless wi efier May 1970. A Division
: Bench of the Patna High ‘Court in C.W.J.C. 24;0F1968, disposed of. on May 9,
. 1969, while dealing with, thu., case-of Herawe con.stabh. reeruited;

" 2. We direct that the petitioners shall comply with the Act a.nd
the schemes framed thereunder regularly with effect from February 1,
1988. Whatever arrears they have’ to pay under the Act;:nd the
. schemes in respect of the period between March
February 1. 1988 shall be paid by ¢ach of the petitiongrs

““time as may be eranted By the Regional Provident Fund Commissior:s e TR ARG Polie Signals dirruied -
If the peritioncrs pay 41_1 _l:hb Arrears !»“a‘-w‘?'e from. 'Md?-_m L ;'93-4 y .7 We, thesefore, direct the respondents}zs treat the, petifioner s a
up io February !, 19 in accordance with the directinns of th - memoer of the s'nek police force until two : -parate cadres are cecated for

the wireless and the general sections by asking the personnel to opt for
one or the other and to consider his case in the matter of promotion along
with the other literate consiables of the general police force.

‘On May 9, 1970, the State Government issued the following direction to thc
lnspector General of Police :

Seb ;. Declaration of the General Wireless Org’il‘lsd‘l(}l’ of the police
department as a closed cadre and separate from the general
pohce cadre

Orders—Sanctioned with eifect {rom the date of issue of the order.

Regional Provident ¥ upd Commmmnex he shall not levy any f‘"‘mages . -
for the delay in pavmient of the arrears.  Having regard to the vpecxal« -
facts of these cases the subscribers (the L:nployeds) shall not be: Y
catitled o any interest on the arrears.  The writ petitions are disposed
of accordingly. Mo costs. :

1Frou: the Judgment and Ovder dated ¥Fels seunry 24, 1481 of the Paton High Cons \\Q
C.4.J.C. No. 87 of 1977 -

@.,
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SUPREME. COURT CASES :988 Supp SCC 3 S . STATE OF T.N. v/ RV SESHADIRT w50 _'- 521

y eanisati will be deemed o be a pai ahd parcel of the 5 . 3 }
c\aléc;l:ss organisation be dee P _ above LAY Police in the wireless organisation within six-months from todsy by apporpriate
3 : : ; an‘cndmcms of Rules. In casc the State of Bihar fails to’ complv with this
3. Tie existing staft of - the: police “"“1“55 organisation will-huve % ditection, it'should, within ¢ hereaf “fresh '

7 X 7 y R alte n <,
the option either -to .remain wu‘un the abovenmmloned cadre or to opt - n two months ihe reafter, give a fres OPPOHUHH\ to
- personnel in the police wireless _organis: u'on: - exercise optien to reveit to

for the genecai police tadre. The' optmn will have to be ,rf‘md within’
three monins from the date of issue of the order. . . the general cadre and that buleﬁl shou.d Le exlended Lo everyone in the wire-
less organisation. ‘31 .

2. All the C\h.‘n” permanent . and u,mpor;;.r)' posls of the police.. e . to- nmvxoc at, least 1we pxomoucnal o')ponumue> to Ihc 0ﬂ1cus oF the"State

On szuarv I, 1974, further instructions were lSSUCd to the Inspector General s % . . ‘ .
of Police to the following effect : =~ - ‘ 5. The aopeal is dicnt e :
: 2 5. appeal is dismissed with the directions ‘indicated above. ere
Sub :  C.W.J.C. No. 21/68—Sh. Ramdev Singli v. Slate of Bihar and T8 would be no order for cos;s © . ed above. There
Qtiiers.—for the implementation of the orders of the Patnz ; S . o
. High Court . : )
_Sir, : - : ' : -1988 (Supp) Supreme Court Cases 521

With reference to the G.O. letter No. 3247 dated July 27, 1974 of & SRR o \ - v -
Shri T. P. Sinha, Assistant Inspector General of -Police (Lommumcatlon) s (BEFORE RANGanATH Misra, M. M. DuTT ano M. H. Kana, JJ.)

" on the subject abovementioned, I have been directed to say that the Sta S o . ] :
" Govarnmeat has taken the decision that fresh option be taken from™thexe AT STATE OF TAMH‘ \‘A U AND OTHERS <. Appeliants; -
existing ‘staff “of ‘Police - Wireless' Or gdmsatlon in /connection wifth~ thei ; z a5 . : _; Versus - e

adjustment- in the g.,neral olice cadre. 'Ihe optlpn can ‘be taken wnhm : . ) . .
P ‘ ) = B : K. V. SESHADIRI A\‘D OTHI:RS - .. Respondents.

two months of the issue of the orders. .
Civil Aupewl \'o ’)74 of 192»8
dccxdcu on January ’)0 1988

Sernc‘c L.m — Judmm — Pav — Specml pl\ — In accordance

AT
REsg

was not done, he ophcd to the High Court for dlrecuon
~ found that the benzfit of option was confined (o recruits prior to Md)’oo «197(@5\
»ymd smcc ‘th"ﬂ pcllcmt h'ld been rccnuucd--lono 'Lfter tlml date, he.w ol

: . ave read the )umment of the . High- Courl with uﬂ.xcnc
documents pld\.t_d and. heard | lcarncd counsel for partics.  There is 1o
lhd. the Huzh Court \VdS neht m ﬁndnna against thc dppcllant th t

within~the ambu of xhe eaxhur Ju
2:73; met.in.the-combincd:cidrey
00 the be of opti o RUNfas ; .
1.10 the benetit of optio e N e : irned - Chiet: Justice :of iha N

lh'e‘-":ah.re Government 10 put the PC!SOHdl A;s:suum and. thc Judgmun

f'auachcd o m ﬂmud
rlSp&Cl

. counsel for the aopx_ll nt mdncaled the ;mson 1s 10 why Lhe '1ppcll
.umuus o swm_h ovu o 'he gcneml cadre.” He r«*l?ec. '!pon wo

cigli my of Rs 10950 addumn 1o th«,.src‘"ml pi w whxch tlwy :
freceiving alreddy. | This” obviously was not the. recommendaton
amul Chlef Jum;, . On I}n, ans oi lhc wconnm‘nd'vm

puhhn SErvices

Gm:udc 1o grow for uc,hmxng excellence in service. S -’5?»-‘;} ! h..nu Bhuslmn appenring tor S' 'e h"s no on]t.uum (0 lLLLpl
“motioni plosl,“xn» the service is bound 1o degeneraic o ey ‘ot"'\hc dccmm" Aating m monlh'v paviment of Rs 100 uy V\o\

o properiy. T We would, therefore, direct r.'\.-'\l ate of Blh
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13 SERVICES LAW REPCRTER

ANDHRA PRADESH HICH COURT
Bafore - I.. Nzragimha Reddy, J.
WP No. 24€03 of 2007
Decidad on 5.6.2007

S. Chitraranjzn Das and others Petitioners
Versus :
Secretary, A.P. Residential Educztional Institutions Society, Hvderabad and
others _ ‘ S .Respondents

For the Patitioners : Ms. N. Usha Kiran for Mr. W.B. Srinivas, Advocates.

For the Respondent No.1 : Mr. M. Subrabmanyam, Advocate.

Constitution of Indiz, Articles 16 and 226--Promotion--Seniority--
Qualification—Petitioners appointed as Typist--Though petitioners :

not having required qualification but on account of non-availability

ed candidates petitioners promoted as U.D. Clerks—
ats No.2 to 1: shown junior to petitioners--However,
t No. 1 promoted their juniors to post of Superiniendents

of qualifi
Responde
responden

in violation of seniority list—Held, relaxation of qualification once
restricted to a particular smge-—kesponaent No.l .-

given cannot be
not justified in is
Superintendents in preference to petition
list. e/ )
:ses referred : ; . . .
1. Gevernment of Tamil Nagu v. M.N. Raghunathan, 1983 (1) SLR 22 [Para 15} 7.
2. Jagdish Kumar v. State of H.P., 2005 (1) DT (SC) 1123 [Para 16] ’
JUDGMENT
L. Narasimha Reddy, J.—Petitioners challenge the proceedings dated
7.10.2005. through which respondents 6 1o 11 were promioted as Superintendents
rom the categony of Senior Assistants. They also challenge the action of the st
respondent in not promoting them to the posts of Superintendents and not treating
them as seniors to respondents 210 11.
The 1st respondent is a Society, registered by the Government of Andhra 3

suing order promoting respondents No. 2 to 11 as
er in violation of seniority :
(Paras 13,-14, 17 and 18)

§ —

-2
Pradesh, for the purpose of estzblishi
funded by the Staie and Central Governments. The 1st petitioner was appointed as
TypistLDC on .10.7.1972, z=nd petitioners 2 and 3 were appoinied into that ..

category on 12.2.1981 an i

Senior Assistants. on 11.11.198%. The respondents 2 to }1 are juniors 10 the Ist

petitioner in the category of T3pisVLDC and Senior Asdistants. Petitioners 2 and -

3 are seniors (o respondents 4,to 8 and 11, in the said categories.

3. The Istrespondent framed Service.Rules for its em
Matreuiation was prescribed Is.the qualification for the pust of L.D. Clerk or =
Typisy in he
from any recognized Un
essential, apart Trom five years experience in the feeder post. The petitioners
many of the respondents did not hold graduation degree qualification. Howeves, °7
on zccount of non- availability of qualified candidates, they were promoted 10 the
of Senior Assistanis. In the year 1988. the Society relaxed the 7

«

iversity and pass in a departments) test was o ;3’ %
ard -

higher posis
requirement cf holding degree qualification for promotion to the post of u.p.C

2341992, W.P. No. 18506 of 1593 and Batch was filed by the petitioners a1%
atker simiiarly situated persons. The batch of writ petitions was disposed of

d 29.7.1981, respectively,. Al of them were promoted 25 ;. 8 =

ployees in the year 1972. %

educatioral insinmons. For the post of UD. Clerk, Graduation ¥

- f Cale : Spenr
G780y 6 of Class 111 As regards tie qualification for L.D. clerks, dichotomy

! initialiy, provisional seniority in the category of UDC was published on e

-7 SN N .
2007(6)SLR S. Chittaranjan Das . Secretary (A.P) ias
Py - 422
. th ;;.'_ Ky . Vs . - ) .
n;‘r.oug:.».. orler dated —..4.2009,' ghrectmg the 1st respondent to consider the
objections raised for the provisional senjoriry list. Actine on the saf; “;re [1”;
i . g o same, { st

PG -
of ara?;) tt};.)crougr.? prcgee&mgbs dated 10.10.2002. A committee was constituted to
ex ¢ the matier. On the basis of this exercise isi conic
Xami the ; of1 Nercise, another provisional seniority
list, 11‘““ the category of Senior Assistants, was published on .’? 1.1 700321;;m0nry
l‘;,?f l.‘g”{“i{xﬁedl ﬂ:roug}} proceedings dated 5.8.2004 after considering the ob.;c‘c’:': sganlu
1s list, the 1st petitioner was placed above respo; , and patiioners 3
t ’  pet W d ab pcndents 2 to 11, and paiiij
and 3 were assigned seniority above respondents 4 to 8 and 11. The ; ,_.n;fsm?rs :
the pet(;uoners 1s tiat, notwithstanding the seniority assigned to.;};gx;;.. £Le10f
o notw| I > Y assig; to them,.
resporident hzs_ not only denied the promotic:: fo the post of Superinte ‘=»e sx
aiso promoted their juniors to that post. ' . rencen, bu

5.-  The lIst rgspondatnt filed a'counter-affidavit, and an éddiﬁz;néi :

affidavit. The facts pleaded by the petitioners as regards their dates of a iy
promotion, preparation of seniority list ctc., are not denied mpporqnn?m,
con&ent.lon advance'd on behalf of the respondents is that the rela-xa;ioe pf‘zjzc:pal
the.b_ocxety for ufxe degree qualification is confined to the post of UDC, zlam? gt‘\ = by
petitioners acquire degres qualification, they are not eligible to be 1o e the
g;ys; o:’eSugerm!ferx;fneng ltis also stated that in supersession of the ]975 R?;ll(;,e{:y 13 ﬂ;

ules were ed-in the year 2004, and possessi Al

rPandatory under these Rules for promotion to l’ﬁg post l<:)fn Sﬁ;f)edr?r%tree:dgx‘;tal Hiestion i

6. Though respondents 2to J1 ar it i '
enter apoeaanes e served \\-'uh notices, they hgve not chosen to

- Zf thtdie;o[r{ggitﬁnmérzmed hCounsel for the petitioners subnﬁ;;s that the action
] ; ignoring the seniority of the petitioners over i
- " . - . . N res
tsg l 1 ;Js illegal, arbitrary and discriminatory. She contends that the petiggﬁgfsng g
d;:l e:‘o‘ %tg:; emp.ioyees \\'ei'e promoted to the post of LDC/Typist, though t;gy
_not ess degree qualification, on account of exige f ice

“policy decision was taken in the v;zar 1988 that a0 semce:nmd :
‘ : 3 to relax that diti
- Counsel points out that the i i  petitionsrs g
- Counse e relaxation granted in favour of the petitioners
i | . titioners

. promotion to the post of UDC, would ensure to their beneﬁg,efor subsgg.lgrlx:

g Residential Educational Institutions. 11 is * <} promotions also. She contends that the Jst respondent acted in a discrimi
e -, n - . . - - - ’ cn
- manner in applying different yardsticks to the petitioners, onthe one h?pxiaaonr;

‘ ‘I}x;_respondents 2to 11, on the other hand. .

) SmeginUI]\gt. iib;i?an;:ggam,_ learned rfiouns';-l appearing fcr the 1st respondent
ation givea to the petitioners and other-simi ) ’mamt
-.person was, for the limited pum t M
X purpose of promotion to the pos e poi
ut that the Service R : b i s oo Points
_ ules of 1972 as well as 2004 ar in thei {
by 2 #< as well as 2004 are clear in their purport, thar
péxg_;x:ghggeus't_ioss_gsds'.'degee qualificétion fof-being promoted t};’ 1?l:eﬂ,pcrst bf'
tendent. According to him, the petitioners iaim right to b i
e ppendent. ding : petitioners can ciaim right o he pri i
B wct s seniority, onty it they possess the degree qualiﬁnaxibﬁ prometee

Sy

vt

;‘:\'19-‘\.”‘ 2 1 1 1

£:p0~5' fsl }:); l—.x_s£'.§sgondent framed Service (Recruitment) Rules in the vear 1972 Thz
. erks o YPists, LDCs gnd Sl_cnographe;s are -in category 1 to Class ]II"Ud
- Lie urin category 3 and the post of Superintendent and Accountant ar“ in

¥as maintaimed ) - -

uwi,mﬁ;g;m;ed Iforr the posts in the office of the Society, and those in the
it . For the former, a degree from a University is m: ia] wh

i0r lhe iat ! ner, 2 aegree iy CTSjt_\ 1S made essential whareas

S Atter, Matriculation was weated as suffici © peliti eicas
<3 , s sufficient. The p

LD, clarbesTont R e ! - Ihepetitioners are a nied

r i :,'L{:e{ks/ Typisten the dates mentioned in the preceding para.«zmphspﬁ.}‘s 1101

*pute that in the said category, they are seniors to respondents 2 1o | 1

respondent considared the objections and ea isi '
jections and cancelled the provisivnal seniority list |
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436 SERVICES LAW REPURT 2007(6?
e U.D. clerks, a Bachelor’s Degree from a University is one of the
383'1-1530112);2,68{;&.2 from pazss in Accounts Test for Subordinate Officers, and ct;:r)ta‘m'_f"_
other. departmental tests. Petitioners were promoted in the year 1_984 ;st Cs‘,‘
though they did not hold thes= qualifications. It is stated that this was ressne to,l_on:
account of dearth of qualified candidates. Obviously, having ;egard 1o th«.l gineﬂra t]ﬁ T
of the probiem, the Socfgst}bp&s’src}d a rlesqlutxx?a dc;nS ui?e2£1.988, relaxing  the :
ualifications for the post of U.D.C. The resolution r s under :
qual‘ﬂCf}’l?;beg;tliugpnon-teaching staff m the Society Qi’ﬁcg and Sgcho%lf mg):_'be:_}
considered for. promotion .upto .iie post Pf Superintendant ’)_ ) gl(\j ‘x.;g N
relaxation from possessing Craduation Qualification provided lhe}bns $ u %" 3
putin 5 years of service and passed the Departmental Tests prescribe ' ug Lo
relaxation shall not apply to_future recruitment. Those who \\ex:. aik)rez:j é
-promoted by giving relaxation from passing the pr;sqnbed tests gn hw ]od 1; 3
not pass the Departmental Tests \.wthm the time 'l‘l.m!t prescribed, s gut ef\.'
reverted, after giving vwo years’ time and notice if they do not pass the tests™ §

e TS X i
within the time limit. Relaxation for Graduate qualificaiion is applicable to ail~

those promoted already. Howeyer, they must pass the_-.depa’l:tx.nemal te’s'ts '

within 2 years (from two). A notice to that effect may be given." o ’;::s
11.  Therefore, the ineligibility ofth_e petitioners to pe promgted to the p;ast 0‘;.—
U.D. Clerks stood wiped cff.,/Administrative orders in terms-of this reso utmn‘;
were issued on 11.7.1988. In Addition to the petitioners, 16 others, including most_
of the respondents, were extended the benefit of promotion, %4

12.  Afier the promotion of the petitioners as UDCs came to be legalized, in the- § =

year 1988. by virtue of a resoiution of the Society, a provisional seniority list was= §

prepared in the vear 1992. The petitioners felt aggrieved, since they were placed } :;

below their juniors. A batch of writ petitions came to be ﬁk.ed,rand.as algr;;ult ;)sf‘

the order passed therein, the provisanal seniority lx§t,’1ssued in the )eai)3 r'i‘:’he?
cancelled. Fresh provisional seniority l_1s't was puohsheg! on 31.1.20 Sa]nN <

same assumed finality on 5.8.2004. Petitioners were assigned places at 3 . ]]od{f
18, 27 and 28 respectively. So far as requndents 2t 11 are concem; , ad e
them are shown as juniors to the Ist petitioner,and respondents 4 to § an g
figured as juniors to the petitioners 2 and 3. S B
13.  Whatever may have been the rationale or justification for the Ist reigondfl?et‘.
in treating the petitioners as juniors to respondents 2 to 11 and t.ienymgf z]mized"

promotion to the post of Superintendent, before the senicrity list was fin -l
there was absolutely no basis for continuing the same state gf affairs, even ?s ot
the final senioriiy list was published. Having declared tpe petxtxon;ers as sslordéii -
respondents 2.to 11, the-}st respondent has chosen to issue the impugned order}

o

i
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-15. A similar situation arose before the Miadras High Court. Tre Govemment

- .Telaxed the qualifications, that are required for the post of Assisizni i1 the ofics

"+ of Board of Revenue. An employee was appointed to thai posi o5 the srangih of

relaxation, but was denizd promotian o the next higher categery, o6 T grovnd
that he did not hold the necescary qualifications for.the post The eggrisved

person approached the Madras High Court by filing a writ petidon. The High
- Court aliowed the writ petition. It was held that the relaxation opze grenzed,

would enable the emplovee to reap the benefit at subsequent szges z2ls0. The

" .Government preferred writ appeal and 2 Division Bench dismissad <a zppeal

. (See Government of Tamil Nadu v. M.N. Raghunathan, 1983 (13SLR =22 (;\fad.)).

16. In Jagdish Kumar 2nd others v. State of H.P. and others, 2043 (3) DT (50
123, similar question fzli for consia'eraxionA before the Supreme Corr. It wes

&.iobsen'ed as under :

Para 16: "Further question is whether any relaxation was racesserv whils

- giving promotion as Assistant Drafisman. For being el igible 1o be considerad

. for appointment as Assistant. Draftsman, the requirements ae inficaied in
"Rule 6 (ii). Once the requirement of passing diploma of Draftsman Course is
relaxed in terms of Rule 6(1) for appointment as tracer, there is no n2cessiny
for again having relaxation for being considered as Assistant Drefrsman, Thar

v contingency is alreadv taken care of when relaxation.is giver far arpointmeni
.17 as Tracer. Otherwise, a person who has been found eligible 1o be aroointed 25
RS a Tracer will not be considered for promotion as Assistant Drzfisman, even

though there is no illegality attached jo the appointmer‘:t as Tracser. Such 2
view would go againsi the logic of relaxation for appointment as Trzzer.
Therefore, the contention of the respondents cannot be acceptzd.

17. "It was urged on behalf of the respondents that the Rules famed in 1972 wers

, replaced in the year 2004, and the relaxation granted vis-a-vis the Rules of 1977,

v.cannot be enforced, once the new set of Rules were framed. This corEamntion is

“ recorded only to be rejected. It hardly needs any emphasis that th TIghIs Rzt have
-+ accrued to the employees under a particular set of Rules cannot be m=ken zway by
=: framing a fresh set of Rules, Even if any changes are introduced, hrough naw sar
.- of Rules, they will become operative prospectiviey, and cannot have the 2ffect of
. «1aking away the rights of the employees, who are in service. The approach of the
.~ Ist tespondent in the whole episode is far from satisfactory. An objective end fair
~ ~Consideration of the cases, at.the relevant points of time, would have covizes

v

§=unnecessary litigation. . - :
<18 During the pendency of the writ petition, the Ist respondent issved erders of

Ppromotior: to the petitioners io the posts of Superintendents. A substaniid can 5

promoting some of the respondents' as Superintendents;in- preference to e*de. e reliel claimed in the vent petiton sicod extended to them. The semiodin:

petitione’s and in violation of the seniority list. The reasons pleanai, ?izhe;rn'g ;‘;’%
counter-iTidavits, or during the course of arguments, for IhlS\{:Ci]O!’i, are tom'-s
uns:iisfactory and contrary 1o law. : _
14, it srongly urged on behalf of the 1st respondent that the Felaxatioq gn‘;’e‘\ ,
in the vear 1988 is confirmed to the post of U.D. Clerk, and it would not b¢

“

available for subsequent promotions. Firstly, the text of the resolution, which 15"‘ - O this order: -

A

~.accorded in the petitioners in the seniority list,
~"Ppublisl:=d on 5.8.2004, must be reflected in the higher posts of Superizzzndants
- also, Notwithstanding the deiay in promosing the petitioners, they shal] be 2aritlas
. 10 be treated as seniors on the basis of th: seniority list dated 5.8.20:2. This
. - €Xercise shall be completec within two months from the daie of receipi of 2 copy

for the post of U.D. Cleris,

. ; enti vem'y . oao PO . - .
extracted in the preceding paragraphs, does not support this coniention Evel : 7715, “The wirit petition is accordingly allowed. There shall be no order 2« == cs .

othesrwise, the relaxation of gualifications once given, cannot be mstrxcledloifi:
particular stage. On acquiring promotion, on the basis of {elaxanon.‘ an gm}:m Z(;ﬂ
joins others in the promoted category. He cannot be subjected (0‘(‘1501‘![‘.1!.0“ o
within hat category, unless it was made specific in the orders of promotiof,. >

those granting relaxation. : 5

Petition allowed.
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IN THE CENTRAT. ADMINISTRATIVFE TRIRUNAIL,
GIITWAHATI RENCH: GUWAHATI

-

In the matter of: -

O.A. No, 220/ 2006

Shri M.L. Goswami,
‘ s Applicant.

-Versus-
Union of India and Others,
Respondenté. :
"‘f’*ﬂd"

In the matter of: -

Additional statement of facts submitted

by the applicant in support of the
contention raised in the Original

application. .

The above named applicant most respectfully begs to submit the foliowing -

documents: -

That the a_pp]ican_i in support of his contention raised in the original
application begs to refer order bearing No. 3/ESTT/ARC/DDM/2004
(113)-2121-24 dated 27.03.2009 issued by the Assistant Director (B) office of

the Deputy Director (A), Aviation Research Centre, Govt. of India in

‘connection with one Sri Natabar Nanda, Radio Operator working in' the

department of Aviation Research Centre, Doom Dooma, Tinsukia, Assam,

In the order dated 27.03.2009, it has been stated that in pursuance of the

ARC Hgqgrs. Order No. ARC/AW/53/99 @'Pt)-9548r dated 29.10.1999
regavrding grant of 15t and 204 financial up-gradation under ACP Scheme in
terms of DOP&T OM No. 35034 /1/97-Estt (D) dated (9.08.1999 and further
one time relaxation from passing departmental qualifying examination

(DQE) has been granted the benefit of ACP Scheme with tﬁe‘approval of

Rl d
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DOP&T vide Dy. No. 13123/CR/08 dated 03.02:2009 and Cab, Sectt. U/,
No. 28/67/2001-DO-IL66 dated 04.02.2009, |

Copy of the order dated 27.03.2009 is enciosed herewith and

marked as Annexure- D).

That it is stated that from the order dated 27.03.2009 it is evident that the
Department of Personal and Training, Govt..of India has granted one time

relaxation from passing of departmental qualifying examination ( DQE) as

required under the ACP Scheme DOP&T OM No. 35034/1/97-Estt (D)
‘dated 09.08.1999. The present applicant is an employee of the Govt. of
India, Ministry of Defence, as such he is also entitied to one time relaxation

from passing of departmental qualifying examination/recruitment

qualification for the grant of 28 financial upgradation to the applicant
w.ef.09.081999 in terms of ACP Scheme without insisting for passing of

any - departmental examination/ recruitment qualification, with all

- consequential service benefits including arrear pay etc, by‘reﬁxing the pay

in the scale of Rs, 5500-9000/-,

Under the facts and circumstances .as stated above the present
applicant is also entitied to one time relaxation of passing of departmental
examination as granted to Shri Natabar Nanda for the purposé of grant of

20d financial upgradation.
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YERIFICATION

/4}

I, Shri Mohan Lal Goswami, $/0 Late Bimal Behari Goswami, aged about .

61 years, Junior Engineer (Civil), MES No. 228556 (retired), do hereby verify
that the statements made in paragraph 1 to 2 of the additional rejoinder are
true to my knowledge and belief and I have not suppressed any material

facts.

And I sign this verification on the 7/ _ day of November 2009,

L Goswe—"
Tlgotve—
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NO. aesmmc:oomom(m) 3‘ 3‘ w
8 . OO the Deputy Director (A)
- Aviation Research Centre
‘o ' Govemment of India
' . Post Doom Doomna: 786 151 -
: . Dist:  Tinsukia }: (Assam)
Dated the, 2;}.] 03)0 f
ORDER

- In putsuanoe o ARC Hqrs. Order No, ARCIAWf53/99(Pl)~9548 dated: 29-1 0-1999
regarding grantof 1% and 2™ financial up-gradation under ACP Scheme in terms of DSP&T OM
No.350341/97-Estt(D) .dated 09-08-1999 and further one. ﬁmo retaxation from _passing
departmental Qualifying Examination (DQE) has been granted the benefit of ACP Scheme . with

the approval of DoP&T -vide Dy.No.13123/CRO8 dated 03022009 and ' -Cab.Sectt

U.0.No.28/87/2001-D0-11.66 dated '04-02-2009, pay of Shri Natabar Nanda, Radlo O'M rator_is
fixed in the recommended Higher scale o! pay as indicated be!ow under 1% and. 2™ ACP on
mpgwoqohz‘rzglyearsdm

D. Name& Dadgnaton :Shri Natabar Nanda, RadioOperatnf

i) ° Dateofi?8& 2nd ACP
W, Payasuloo-oa-wsomhepayscaled
i - Re.4000:100-6000/-

- 09-08-1899
: Rs.6000 + 100 = 6100/-

~) Add oné'notional incrermerit (Min. of Rs. 100/-) : Re.6200/-
V). Pay fored in the scale of R&5000-150-8000/-  : Rs.6350/-
w.e.1.08:08-1999. - :
: vt);-:,:-z Pay fooed:in the scalé of Re.8000-275-13500/- :Rs.8000/: o
. welf m1mum2”Acp . o 4
vii) Dahaofnoxtinolmm . :0108-2000 Rs. 8275/
B 0108-2001  Rs. 8550/- °
i 01082002 Rs. 8825/ -
15 0108-2003- Rs. 9100/- .
i 01-08-2004 Rs. 9375/-
bl 01-08-2005 Rs. 9650/-
) 01-08-2008 Rs. 9925/-
: 01082007 Rs.10200/-
Thbminsuporoeesion of omeamerOrdwNo. STT/ARC/DDM/2004 ::‘
(113)-11008-17 dated 03-12-2007. - :
; ; R ‘ ‘
: “ (BHAG TR M)
» A ASSISTANT DIRECTOR(B)
D!smbution- mf - oo
1. The DACS,R.K Puram, NewDelhc
2. The Accounts Officer, ARC Doanoooma
- 8. PusonComemed



