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candidates. On enquiry the charges
against the applicant were
substantiated  and after his
retirement the matter was referred
to the UPSC., The  UPSC, on
consideration,  found that the

charges against the applicant were

proved and suggested imposition of
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= ents submitted that he would like to
have some more time to file reply
. statement., The matter pertains to
stoppage of pension to W% the applice-
ant. Therefore, the Respondents shoulds
/ ,?g 7’04 ' expedite the matter.
—, /—W A Xw’ Post on 31¢07.2006,
| N B 5 S |
4 -
Vice-Chairman
. mb

L3

N 6]/ Ans feenn
bted

e,

tl 2., ot(:
\g\s B Raeh Iy N
W s beeu U\Lk‘\?

=

'3

12 2-c),

31.67.2006 9resentsﬂon‘ble Sri K.Ve.Sachidanandan,
Vice-Chairman.

Hon'ble Sri Gautsm Ray.

Adnministrative Member,
~  * Mrs. R.S. Cnowdhury. lesarned counsel

" fer the applz.cant and Br J.L. Sarkar,
« learned standing counsel fer' the Railw«?s
T N were presente = )

Considering the urgency in the matten
learned counsel for the respendents is
granted. three weeks’ time te file reply
statement. It is made clear that this will
be last chance. :

_ Poat en 21.08.2006.

Mamber (A)  Vice-Chairman
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Notes of the Registry Date Order of the Tribunal
14.02.2007 Leamed counsel for the Applicant
submits that he has got a copy of the reply
statement and requests for time to file
No  reguimlen b rejoinder. Let it be done within four weeks.
becvt \iloeh . Post on 16.3.2007. :
‘( g< o ?-\
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| 21.8.2007 When the matter came up . for
o hearing today, Mrs.R.S.Choudhury, learned L
counsel for the Applicant submitted that
lthe since mc}br punishment' is imposed
upon the Applicant, the matter pertains to
1 | . , Division Bench. But it is seen in Rule 14{4(01)‘
| < ) Appendix 7 of the CAT Rules, ltem No.9 ™
| { | declaring cases wherein it is stated that ()
- major. ;ﬁunishmenf—- Dismissal/Removal/
Compulsory Retirement/ Reduction in rank,
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(minor punishment taken S$/B vide P.B. T
Order No.1/32/87/JA/Vol.ll dated 4.4.2000’)
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lthe case be posfed after two weeks to
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A v 19.3.07. Counsel for the apphcant haq

| | submitted that there is some
incénvenience and he préys for

| adjournment. Two weeks time s granted’

to file i‘ajoir.tdar, Post the matter o 4.4.07.
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24 5.07 When the matter came up for hearing
_ the learned counsel for the respondents

.S ) , has submitted he has receiverd the copy of

ﬂ Q \} /&6‘) ' the rejoinder and he wants to take

instructions. Let it be done. Post the

" matter on 25.6.07. k/
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09.04.2008 Call this matter on 08.05.2008.

(Khushiram) , (M.R. Mo . anty)
Member(A} Vice-Chairman

On the prayer of Mrs. Manisha khound,
Advocate(' represent’sj the lawyers of the
Applicant) This case stands adjourned and to
be taken up on 14.05.2008.

%508
(Khushiram {M.R.Mohanty)
Member{A) . Vice-Chairman
Im .
. 14.05.2008 On the' prayer of Mrs.M.Khound, leamed
| o cdunsel cppedring for the Applicant this case:
stands adjoumned to be taken up on 24.06.2008.
W 0ase {5 e ady - S ' % (
Ay e oo ram). {M.R.Mohanty)
WW\ - Member (A) . Vice-Chairman
/bb/
G0t
';'.", < o | ~ 24.06.08 None appears for the Applicant nor

the Applicant is present. Mr
S.N.Tamuli, Advocate representing Dr A
J.L.Sarkar, learned-Standing counsel
for Railways however, is present.

Call this matter on 01.08.2008 for

hearing:;

)

(M.R.Mohanty)
Vice-Chairman
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01.08.08 Call this matter on 19.08.2008. for
hearing. ’

A o, : '
Case 13 headyg- (Khushiram ) * (M.R.MoRanty)
er Mwui "o Member(A) * Vice-Chairman
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19082008 | ':Heard Mrs R.S. Choudhury, learned
‘h : | : | 'ﬁ_cp‘tgln_é.el appearing for the Applicant, and
| R Dr J.L. Sarkar, learned Counsel appearing

for the Respondents/Railways, and perused

‘the materials placed on record.

Hearing concluded. Orders reserved.

(M ﬁé}m

7 Member{A) Vice-Chairman
nkm ' -

+ 28.08.2008 Judgment pronounced in 'opcn
"~ - Court, kept in sepalaté sheets. The
Applicétion is dismissed in terms of the

order. No order as to costs.
Khushiram ) {M.R.Mohanty)

(E;f },ﬁ | Member(A) Vice-Chairman
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Original Application No. 109/2006.
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Mrs R. S. Choudhury '
3 ...Advocate for the

Applicant/s
5 -Versus —
- Union of India & Ors. . _ |
.................. et RESPONIAEDE /S
Dr. J.L. Sarkar, Railway standirg counsel
P RN Advocate for the
' : Respondent/s

‘CORAM |
THE HON’BLE MR MANORANJAN M'OHAN'TY, VICE CHAIRMAN ‘, .
‘THE HON’BLE MR KHUSHIRAM, ADMINISTRATIVE MEMBER
1. Whether reporters of local newspapers may be ellowed to see
the judgment ? . : - Yes /‘NQ
2 Whether to be referred to the Reporter or not ? B ie/e}No

3. Whether their Lordships. wish to see the fair copy of the
judgment ? >+ Yes/No.

Vice-Chairman / Meﬁe/rr



CENTRAL ADMINISTRATIVE TRIBUNAL, GUWAHATI BENCH

' Original Application No. 109/2006.

Daf»e of Order : This the 28th Day of August, 2008.

THE HON’BLE MR MANORANJAN MOHANTY, VICE CHAIRMAN

'THE HON’BLE MR KHUSHIRAM, ADMINISTRATIVE MEMBER

Shri Kshitish Chandra Sarkar,

Resident of Quarter No.137/A,

Gosala Railway Colony, Maligaon,

Guwahati-781011,

Kamrup, Assam. ' . c.o....Applicant

| By Advocate Mrs R.S. Choudhu;'y.

-Versus-

Union of Indla

Represented by the Secretary to the Govt. of India,
Ministry of Railways,

Railway Board,New Delhi.

Joint Secretary (E&P)
Railway Board, .
Government of India,
Ministry of Railways.

' The General Manager (Cobstruction)

North East Frontier Railway,

Maligaon, Guwahati-781011.

Deputy CPO/Construction,
N.F Railway, Maligaon,

. Guwahati-781011.

Shri M.r.Das, Retd. CPDE/SE Railway
Enquiry Officer,

- Resident.of Mandalpara, Via Shyam Nagar

Dakshinpara,
District North 24 Parganas
West Bengal. . :

The Union Public Service Commission,
Dholpur House, Shahjahan Road,
New Delhi-110011.

Represented by its Chairman. ... ..Respondents

s
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By Mr J.L.Sarkar, Railway standing counsel.

"ORDER
KHUSHIRAM MEMBER(A)

The Applicant joined N.F Railway as a Commercial Clerk
in 1963 and superannuated from service on 28.02.2002. On 01.09.1998
(on receipt of reliable information to the effect that .Shri_ K.C.Sarkar,
the Applicant while working as i’rincipal of Zonal Training Centre of
N.F Railway at Allpurduar was in the habit of collecting money from
the trainees ﬂlegally agamst the supply of questlon papers along with
their respectlve answers for the forthcoming examination to be held
after the completion of their training courses) a surprise check by CBI
was con.ducteci in the chaxﬁber of 1:,he Applicant in the presence of the

following persons.

i)  ShriR.K Agarwal, Inspector of Police, CBI, SIG-SU.

ii)  Shri R.K.Das, Inspector of Police, CBI, SIG-SU .

iii)  Shri A.K Roychoudhury, R.S.0, CBI, SIG-SU -

iv) ShriB.K. Das, BM., SBI, Alipurduar, College Halt.

v)  Shri Subashis Karmakar, Officer, SBI, Alipurduar

vi)  Shri Jayanta Kumar Das,C.C.Trainee, N.F.Railway,APDJ.
It was alleged that Applicant had disclosed question papers of the
examination (to be held on 03.09.1998) for some monetary
consideration. The team led by CBI seized certain manuscript from one
Shri J ayanta Kumar Das, Trainee Commercial Clerk and,
subsequently on the check conducted in the office of the Applicant, an
amount of Rs.8000/- (consisting of 80 pieces G C notes of Rs 100/

denommatlon each) was recovered from the ofﬁce Almirah of the

Applicant. Shri Jayanta Kumar Das, in the presence of all (includjpg -

ZL/



independent witnesses) had admitted that the said envelop with four

thousand rupees of forty pieces of 100/- denomination were handed over

to Shri K.C.Sarkar as demanded by him from Shri Amlaﬁ Bhadra and

himself (J.K.Das). Regarding remaining Rs.4000/- he, however, could
notvsay anything. Shri J.K.Das further explained that the Applicant
(Shri K.C. Sarkar, Principal) had demanded Rs.2000/- each, from
himself (J.K.Das) and Shri Amlan Bhadra for giving question papers
along with their answers(in respect of the examination to be held on
03.09.1998) and also to ensure their passing/succéss in the
examinations. The brown colour envelop containing Rs.8000/- had
names of Sri J. K Das and Shri Amlan Bhadra written. Both of them
were going to appear in the forthcoming examination to be held on
03.09.1998. The said envelop has been seizéd and signéd by all the
concerned persons including th;e Applicant. During the surprise raid,
while Vic;e Principal Shri D.K.Ghosh was also present. The hand
written papers (along with answérs) which were recovered from the
possession of Shri Jayanta Kumar Das were shown to Shri D.K.Ghosh
and asked to comment about the authoréhip of it; to which he stated
that the question papers and also the answer sheets were written in
capital letters but he could not say anything but he clarified that the
same papers pertained to forthcoming mMerciﬂ examination of
03.09.1998. He also clarified that Trainee C.C Shri Jayanta Kumar Das
and Shri Amlan Bhadra were due to appear in the said Goods
Train/Accounts written examination to be held on 03.09.1998. The

questions papers and answers were received from the Applicant by

%/
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| them after paying a sﬁm vofv Rs.4000/- as demanded by him. Shri
Jayanta Ku.mar Das saidvthat questions papers and answer sheets were
- copied by himself and also Sri Amlan Bhédra under their respéctive
- hand writing and élso_informed that Rs.4000/- having been handed
over by him to the Applicant as demanded by .him after keeping the
same in an envel;)pé of brown colour containing their names written in
his own: handwriting. 'The Applicant was charge sheeﬁed on 30.05.2001
and after examination of véri;)us documents, prosecution and defence
witnesses )the'charges Qere substantiated againt hlm by the Enquiry
Report dated 28.02.2003. Meanwhile the Applicant had superannuated
‘and the case was referred to Union Public Service Commission (UPSC)
for advice; which, vide recommendation dated 28.10.2005, advised
imposition o.f a major pehélfy (of f(;rfeiture of Pension ‘and Gratuity on
permanent basis) on the Applicanf. ’I:he major penalty v;fas impésed by
- the impugned order dated 27.12.2605 and the same was communicéted
to the Applicant on 06.02.2006. Aggrieved by the decision of the
Respondents, the Applicant has filed this Original App}iéation under
Section 19 of the Administrative Tribune;ls Act 1985 seeking mainly the
following reliefs :- o |
) To set aside and quash the impugned re‘oonﬁnendation _

dated - 28.10.2005 issued under memo
No.F.No.3/139/2005.5.1 by the Under Secretary, Union
Public Service Commission whereby a penalty of forfeiture
of Pension and Gratuity on permanent basis has been
imposed on the Applicant. B

ii)  To set aside the consequential orders issued under Memo
No.E(0)I-2004/PU-2/NF/51  dated . 27.12.2005 and
ZISSICON/DA/GAZ (KCS) dated 06.02.2006 whereby the
Applicant has been intimated of such penalty being
imposed upon him.

e
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iti) To set aside and quash the Disciplinary proceeding against
the applicant in connection with the Memorandum of
Charges issued on 30.05.2001 whereby the Applicant was
charged of having taken illegal gratification.

iv)  To direct the Respondent Authorities to release Pension
and Gratuity of the Applicant in view of the reliefs so
granted above.

2. The Respondents have filed written statement stating that

on a written complaint by one Shri Amlan Bhadra, Trainee Commercial
Clerk, Zonal Training Centre, Alipurduar made to the CBI alleging
demaﬁd of a bribe of Rs. 3000/ by the Applicant to ensure success in
the forthcoming examination to be held on 03.09.1998, and that during
surprise check by the CBI (on Applicant and another trainee Shri
Jayanta Kumar Das) it received some rﬁmluscript of handwritten
questioﬁ papers and answer sheets, alleged to have been prepared by‘
the Applicant. During surprise check (in the office chamber of the
Applicant) an amount of Rs.8000/- was recovered from the almirah of
the Apblicant. The Applicant was posted as Principal of Zonal Trainihg

Centre at Alipurduar failed to ensure fairness in conducting the

~ examination of trainee Commercial Clerks by disclosinig the question

papers of the examination to be held on 03.09.1998 at the Zonal, :
Training Centre for monetary consideration of Rs.2000/- per candidate.
He had also failed to give any suitable explanation about the money
amounting to Rs. 8000/ reéovered from his Almirah in an envelope
with the names of two candidates of the said examination written on
the top. Thus departmental enquiry was initiated against the Appliéant ‘
and after completion of the depari;mental enquiry on the above charges

and after consultation with the UPSC action was initiated against the

S —
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Appli.cant. It is stated that the Applicaﬁt had committed a serious
misconduét and failed to maintain absolute integrity, displayed lack of
devotion to duty .a‘nd acted m a .manner Which is unbecoming of a
Government servant. The Respondents stéted that the action was
taken against fhe Apph’cam‘; after fo]lowing the due process of law and
there is no violation of any rule and thus it cannot be termed as i]legal,
~ arbitrary or unfair. |

Thé Respondents further stated that the power of the
Tribunal regarding judicial review do not take into its ambi‘g, the
exercise of going into the truthfulness and correctness of the charges.
The charge of taking bribe from candidates for passing them in the
exaI;ﬁnation has been proved against the applicant in the course of the
inquiry. The charge was a serious one and the penalty imposed is
cé;mnensurate» with the gravity of charge pfqved against the applicant.
Each case has to be dealt with and decided on its own merit considefing
the gravity and seriousness of the charges. The UPSC tendered its
advice after a thorough, judicious and independent consideration of all
the relevant facts and circumstances of the case, findings of the Inquiry
Officer, the evidence on record, representation of the charged officer
etc. The advice of the Commission is self contained and self
explanatory. There is nd violation of Article 14, 16, and 21 of the
Constitution. |
3. We have heard Mrs R.S.Choudhury, learned counsel
appearing for the Applicant and Dr J.L.Sarkar, learned Standing

counsel for the Railways/Respondents. Mrs Choudhury, learned counsel

A



&
7
for the Applicant argued that during the enquiry the hand Writteﬁ
question‘ papers had neither been compared with the hand writing of
the Applicant nor had it been sent to the hand writing expert for'
verification. The disciplinary authority did not appreciaté the evidences
properly and that while considering the Statements of PW-4 (Shri
JK.Das) the statement of the other PW-5 (Shri Amlan Bhadra) was
improperly considered. It appears, ‘the said PW-5 denied his knowledge
' of material _instances; about which he reported earlier. She argﬁed. that
the gravity of the matter not having been ekarnined in i\ts true and
entire perspective, and the Respondenté having failed to take ‘any
action again‘st the Trainee Commercial Clerk (who gave illegal
- gratification to the Applicant-in ternis of the Prevention of Corrﬁption
Act 1988) the punishment imposed on the Appliéant is disproportionate
to the gravity of the offende. She submitted that the impugned action
of the Respondents is grossly illegal, arbitrary, unfair, unreasonable
and capricious and liable to be set aside. The learhed counsel also
pleaded that the Applicant having served for entire career unblemishly,
‘he deserved leniency and was entitled to pension/retiral benefits. She
pleaded further that the'punishment meted out to Applicant is a harsh
one and needed moderation and that this Tribunai can interfere in such
matters and can modify the punishment suitably.
4. Dr J.L.Sarkar, learzied Standing counsel for the
Respondents, on the other hand, reiterated the reply submitted by the
Respondents and justified the action of the Respondents; that the

punishment awarded met the ends of justice and that cannot be termed



as arbitrary. He submitted that the admission of the Applicant about.
his involvement of receivirig gratification has proved its culpability and
from the entire episede it is apparent that the punishment is just and
proper comparing to the quantum of charges. He stated that pension at
the end of the service is granted for having rendered satisfactory
service and the Applicant’s service certainly was not satisfactory.
Regarding proof of the charges, he also stated that in administrative
law, _proof of evidence are not as stricf, as are applicable in criminal
cases and that, in the instant case, the basic question was the demand |
a]-lld acceptance of the gratification which was, virtually, admitted to by

the Applicant and that consideration he received from the trainees

(which was recovered from his own bag locked in his office almirah) is

the proof of his involvement in the corrupt practices.

5. We have heard the arguments advanced by the learned

counsel for both the perties and have perused the materials placed on
record. This Tribl;nal is not the Appellate Authority to re-asses the
evidence-those were p1'°od1‘1ced‘in the departmental enquiry. Thus, the
érguments of the learned counsel appearing for the Apphcant are
bound to be over 'rules as they ere not sustainable. Neither we can re- -

asses the evidence nor can interfere with the quantum of punishment.

" This view of ours get support from the case of B.C.Chaturvedi vs. Union

of India & Others (reported in (1995) 6 SCC 750), relied on by the both
side, in which case the Apex Court, at paragraph 12, held as under:-

»12. Judicial review is not an appeal from a decision
but a review of the manner in which the decision is
made. Power of judicial review is meant to ensure
- that the individual receives fair treatment and not to

A —
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ensure that the conclusion which the authority

* reaches is necessarily correct in the eye of the court.

When an inquiry is conducted on charges of
misconduct by a public servant, the Court/Tribunal is
concerned to determine whether the inquiry was held
by a competent officer or whether rules of natural
justice are complied with. Whether the findings or
conclusions are based on some evidence, the
authority entrusted with the power to hold inquiry
has jurisdiction, power and authority to reach a
finding of fact or conclusion. But that finding must be
based on some evidence. Neither the technical rules
of Evidence Act nor of proof of fact or evidence as
defined therein, apply to disciplinary proceeding.
When the authority accepts that evidence and
conclusion - receives support therefrom, the
disciplinary authority is entitled to hold that the
delinquent, officer is guilty of the charge. The
Court/Tribunal in its power to judicial review doest
not act as appellate authority to reappreciate the
evidence and to arrive at its own independent
findings on the evidence. The Court/Tribunal may
interfere where the authority held the proceedings
against the delinquent officer in a manner
inconsistent with the rules of natural justice or in
violation of statutory rules prescribing the mode of
inquiry or where the conclusion or finding reached by
thé disciplinary authority is based on no evidence. If
the conclusion or finding be such as no reasonable
person would have ever reached, the Court/Tribunal
may interfere with the conclusion or the finding, and
mould the relief so as to make it appropriate to the |
facts of each case.”

In the cases of Tara Chand Vyas vs. Chairman & Disciplinary

Authority & Others, (reported in (1997) 4 SCC 565) and High Court of

Judicature at Bombay through its Registrar vs. 'Udaysingh Slo

Ganpatrao Naik Nimbalkar & Others, (reported in (1997) 5 SCC 129)

relied on by the learned Sr. Standing counsel for the Respondents, the

Apex Court also held that Departmental Authorities are not like civil

court and Disciplinary Proceeding is ﬁot a Criminal Trial and the

doctrine of proof of beyvond doubt has no application.

L —
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6. In the above view of the matter, there are no scope for us to

interfere in the matter. We have not found any infirmity in the decision

- making process. Hence, this case, being devoid of any merit, is liable to

be dismissed.

7. This case, accordingly, is dismissed. No costs.

: . O - O .0
: (MUSHI&A%@ ¢ “(MANORANJAN MOHANTY)
ADMINISTRATIVE MEMBER VICE CHAIRMAN
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The Applicant joined as Railway Commercial clerk and thereafter promoted to

various posts.

The Applicant was posted as Principal Zonal Training Centre (PZTC in short),

Alipurduar Junction, NEF Railway.

On alleged complain by one Sri Amlan Bhadra, a surprise check was conducted
by the CBI in the office of the Applicant at about 15.00 hfs. Be it stated herein
that around the same time the Applicant came back to his office and found some
currency notes in an envelope inside his drawer. The CBI officials charged into

his office and questioned him with regard to the same.

A search was allegedly conducted on one Sri Jayanta Kr. Das, Trainee
Commercial Clerk as well as on the same date by the CBI officials and some.

written question papers and answer sheets were récovered from him.

The Applicant was subsequently charged with the allegation of having
prepared ‘the question papers for the post Training Examination of Trainee

Commercial Clerk to be held on 03.09.1998.

i ———

The Applicant vide his letter immediately informed the Chief safety Officer of
NEF Railway.

(Ann-A, Pg. 20)

After a delay of more than 90 days, the CBI officials lodged an FIR with regard to

the aforesaid subject matter.

The Applicant was summoned by CBI for investigation and he was abused and
harassed by them. He was also compelled to éopy some question answer papers
written in block letters which was produced at the time of surprise check on

01.09.1998.



0

»

2.12.1998

INY &

30.05.2001

14.06.2001

10.07.2001

30.08.2001

28.02.2002

24.04.2002

13.06.2002

03.02.2003

09.02.2003

o

The Applicant informed the Chief Safety Officer, N.E Frontier Railway about the

aCtion of the CBI officials.

(Ann-B, Pg. 21)

After a lapse of almost 3 years, the Respondent No. 3 issued a Memorandum of

Charges.

(Ann-C, Pg. 22-27)
The Applicant sent his Statement of Defence denying the charges.

Since the essential documents were not provided to the Applicant, he submitted a

reminded to the Authority.

A corrigendum was issued by the Respondent No. 3 whereby certain charges were
made in the original memorandum of Charges issued against the Applicant. ( This
tantamount to issuance of fresh charge sheet and is barredbby the Disciplinary and
Appeél Rules, 1968)

(Ann-D, Pg. 28)
The Applicant in the meantime attained the age of superannuation.

The Enquiry procedure commenced several witnesses were examined. The
surprise check memorandum was produced before the Enquiry Officer.

(Ann- E1 & E2, Pg. 29-32)

The statements of Sri Amlan Bhadra i.e. Trainee Commercial Clerk was recorded
as PW-5 and he categorically denied having knowledge about the incident and
the fact that the Applicant had allegedly taken monetary consideration.

(Ann-F, Pg. 33-34)

After the conclusion of the Inquiry proceeding the presenting officer submitted
his written proof.

(Ann-G, Pg. 35-36).

The Applicant submitted his defence written brief.
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28.02.2003

03.12.2003

12.10.2004

19.10.2004

09.06.2005

- 28.10.2005

27.12.2005

06.02.2006

N\
N

The Enquiry officer submitted his enquiry report and came to the conclusion that
the charges framed in the memorandum dated 30.05.2001 were substantiated.

(Ann-H (extract) Pg. 37).

The Enquiry report was placed before the Central Vigilance Commission (CVC)
which authofity recommended stiff major penalty. The said advice was forwarded
to the Applicant on 12.10.2004.

(Ann-1, Pg. 38-39)

On receipt of such recommendation of CVC, the Applicant submitted a
representation.

(Ann-J, Pg. 40-42)

The Secretary Ministry of Railways sought for the advice of the U.P.S.C.

The UPSC vide impugned communication opined that the chargés.are proved and
suggested the imposition of penalty of forfeiture of pension and gratuity on

permanent basis.

(Ann-K, Pg. 43-48)

- Respondent No. 2 accordingly imposed the aforesaid penalty on the Applicant.

(Ann-L, Pg. 49-50)

Both the orders of the U.P.S.C and the Respondent No. 2 imposing the said

penalty were communicated to the Applicant.

(Ann-M, Pg. 51)
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imposed on the Applicant.

N

IN THE CENTRAL ADMINISTRATIVE [TREBENAL: .. arfzzaa
GUWAHATI BENCH . GUWAHA’IIIem:dL A sotslative Tiibunal

T oW
i - ..  Applicant )
Sri Kshitish Chandra Sarkaf _ pplican gl sTadts Y
© - i Bench N
-VERSUS- =
Union of India & Ors. ... Respondents
SYNOPSIS

“The Applicant herein had joined North East Frontier Railway as a Zonal
Commercial Clerk on 02.06.1963 and retired from service on 28.02.2002. In the year

1998 an allegation was brought against him by one Sri Amlan Bhadra, a Trainee

" Commercial Clerk that he had failed to ensure-fairness in conducting examination of

Trainee Commercial Clerk at the Zonal Training Centre, Alipurduar Junction, where

he was posted at the relevant time. It was alleged that the Applicant had disclosed

P72 Yt =

question papers of the examination to be held on 03.09.1998 at the said center for
SN —

some monetary consideration. On 01.09.1998 the Central Bureau of Investigation

conducted a surprise check on one Sri Jayanta Kumar Das, another Trainee
Commercial Clerk and seized certain manuscript question and answer papers from
him. Subsequently, a check was also conducted in the Applicant’s office and an
amount of Rs.8,000/= (Rupees Eight thousand) only was recovered from the Almirah
of the office. Thereafter, a memorandum of charges was issued against the Applicant
on 30.05.2001 and the inquiry proceeding commenced from 24.04.2002. Several
Prosecution and Defence witnesses were examined and the said Sri Amlan Bhadra
during the inquiry proceeding denied any knowledge of an5; such complaint/incident.
As such, it was a cése of no evidence against the Applicant. However, the Inquiry
Officer came to the conclusion in his inquiry report dated 28.02.2003 that the charges
“against the Applicant are substantiated. Accordingly, since the Applicant had
superannuated in the meantime, his case was referred to the Union Public Service
Commission for advice and vide impugned recommendation dated 28.10.2005
(Annexure — K), the Union Public Service Commission imposed a major penalty of
forfeiture of Pension and Gratuity on permanent basis on the Applicant. The same
was communicated to the Applicant vide impugned orders dated 27.12.2005 and
06.02.2006 (Annexure — L & M respectively). Being highly aggrieved by the
impugned orders dated 28.10.2005, 27.12.2005 and 06.02.2006 as well as the Inquiry

Proceeding, whereby the charges against the Applicant were held to be substantiated,
the Applicant has preferred this Original Application challenging the legality and
validity of the penalty of forfeiture of Pension and Gratuity on permanerit basis, so

¥
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DETAILS OF APPLICATION

PARTICULARS OF _THE ORDER AGAINST WHICH THE
APPLICATION IS MADE:

The Applicant is aggrieved by the advice of the ‘Union Public Service
Commission dated 28.10.2005 whereby the Commission has held that the
penalty of forfeiture of Pension and Gratuity on permanent basis is imposed
on the Applicant (Annexure — K). The Applicant is further aggrieved by the
subsequent orders issued under memo No. E(O) 1-2004/PU-2/NF/51 dated
27.12.2005 issued by the Respondent No,2 (Annexure-L) and memo No.
Z/SS/ICON/DA/GAZ (KCS) dated 06.02.2006 (Annexure-M) issued by the
Respondent No.4 whereby the Applicant has been informed of such
imposition of penalty. The Applicant is also aggrieved by the impugned
Inquiry Report dated 28.02.2003 and the Disciplinary Proceedings whereby it
has been held that the charges so brought against the Applicant are

subs_tantiated.

JURISDICTION OF THE TRIBUNAL:

The Applicant declares that the subject matter in respect of which the

application is made is within the jurisdiction of this Hon’ble Tribunal.
LIMITATION:

The Applicant further declares that the application is within the limitation
period prescribed under Section 21 of the Administrative Tribunal Act, 1985.

FACTS OF THE CASE :

That, the Applicant states that he joined North East Frontier Railway as a
Zonal Commercial Clerk on 2.06.1963 and was thereafter promoted to various
posts and in the year 2002, the Applicant was posted under the General
Manager (Construction)/MLG and was working in the senior scale under the
said office from 10.09.2000 onwards. Be it stated herein that the Applicant
retired from service on 28.02.2002. The Applicant states that during his entire
service period he rendered sincere, honest and dedicated service to the

department concerned.

That, while the Applicant was serving as Principal, Zonal Training Centre,
Alipurduar Junction, North East Frontier Railway in the year 1998, an

allegation was brought against him that he had failed to ensure fairness in

%
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conducting the examination of Trainee Commercial Clerks at the said Centre.
It was further alleged that the Applicant had disclosed ’que.stion papers of the
examination to be held on 03.09.1998 at the Zonal Training Centre for some
monetary consideration. Be 1t further stated herein that one Sri Amlan
Bhadra, who was a Trainee Comhercid Clerk' at the Zonal Training Centre,
Alipurduar had written a c})mplaint ag'ciinst the Applicant to the Inspector In-
charge of Central Bureau of Investigation (herein after referred to as CBlLin
short) alleging that the Applicant had demanded an amount of Rs.3,000/=

(Rupees Three thousand) to declare him passed in the ensuing examination.

That, based on such allegation and the said written complaint lodged by Sri
Amlan Bhadra, a surprise check was conducted by the C.B.I. and the personal
search was alsé m;lde on one Sri Jayanta Kumar Das, another Trainee
Commercial Clerk at the said Institute at about 1500 hours on 01.09.'1998.
The Applicant herein states that at about 1500 hours on the said date he

retirned to his office chamber after completing the round hduring the post

lunch period and he suddenly found a brown colour envelope inside his office

drawer. On seeing the said envelope, the Applicant opened it and found some

- currency notes in it. The Applicant became perplexed to find some notes in

his drawer and upon counting the currency notes, he found that it amounted to

. Rs.8,000/= (Rupees Eight thousand). Be it stated herein that the drawer of the
" office chamber’s table of the Principal of Zonal Training Centre, Alipurduar

Junction did not have a blocking system and on considering the gravity of the
situation, the Applicant decided to keep the money in the office Almirah of
which the Applicant had the key before taking any action in the matter.

‘However, even before the Applicant could enquire from his office/Instructors

whether any one had any knowledge of the said money, some persons who
introduced themselves as Check Team members of the C.B.1. came into his

office and started questioning him. vSuBseque‘ntly, the amount of Rs.8,000/=,

* which the Applicant had kept inside the Almirah, was seized by the said

personnel and allegations were made against the Applicant of having accepted
monetary consideration. It was further noticed that in the corner of the
envelope names of one Sri Jayanta Kumar Das and Sri Amlan Bhadra were
written which had escaped the notice of the Applicant when he found the
envelope. Be it stated iierein that when the personé.l search was conducted on
Sri Jéyanta I{umar Das by the C.B.I. personnel, some manuscripts / hand
written question papers and answer sheets were recovered from him which

were alleged to have been prepared by the Applicant for the post training.

~ examination of Trainee Commercial Clerks in Zonal Training Centre,

Alipurduar Junction, which was to be held on 03.09.1998.

\%w/ ,
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That, subsequently the Applicant vide his letter dated 02.09. 1998 under memo
No. ATC/CCN/CBI/98 immediately informed the Chief Safety Officer of
North East Frontier Railway, Maligaon regarding the surprise check by the
CBI. officials and further intimated that the Trainee, named Sri Jayanta
Kumar Das had, upon interrogation, declared that he has give'h some money to
the Applicant. The Applicant further intimated through the said letter dated
02.09.1998 that despite vehement denial by the Applicant the CB.I. Officials

did not take note of his statements.

A copy of the said letter dated 02.09.1998 is
annexed herewith and marked as
ANNEXURE-A.

That, the Applicant subsequently came to learn from reliable sources that the
Checked Team of C.B.L lodged an FIR. on 01.12.1998 with regard to the

aforesaid subject matter. Be it stated herein that the Prevention of Corruption

Act, 1988 provides for registration of F.LR. on the shbjecf before conducting

the check or on the day of the check positively. However, in the instant case,
the C.B.I. lodged the F.IR. only on 01.12.1998, i.e. after lapse of 90 days
from the date of the check.

" That, subsequently on 21.12.1998, the Applicant was once again summoned

by the C.B.I. authorities for investigation and during such investigation, the

' CBI Authorities misbehaved with the Applicant and abused and harassed

him. It is also pertinent to state that during such investigation the officers
compelled the Applicant to copy question and answer paper written in block

letters, which was produced at the time of surprise check on 01.09.1998. The

Applicant was forced to copy the same on the plea that the Applicant’s

handwriting had to be compafgdwith the question and answer paper, which

x

was recovered from the said Sri Jayanta Kumar Das on 01.09.1998.

Immediately thereafter, vide his letter dated 22.12.1998 the Applicant
informed the Chief Safety Officer, North East Frontier Railway, Maligaon

regarding the said action of the C.B.I. Authorities.

| A copy of the said letter dated 22.12.1998 is
. annexed  herewith  and marked . as
ANNEXURE-B.

That, subsequently the Applicant continued to render his services to the
Department concerned and the Applicant was under the impression that
finding no conclusive evidence against the baseless complaints of Sri Amlan

Bhadra, the matter had rested there itself. However, to the utter shock of the
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Applicant, the Respondent No.3 vide Memorandum issued under No.

. Z/SSICON/DA/GAZ (KCS) dated 30.05.2001 informed the Applicant that an

enquiry was going to be held against him and accordingly a statement of
Article of Charges and a Statéinent of the imputatidns of misconduct /
misbehaviour in support of such charges was served upon the Applicant for a
list of documents by which and by a list of witnesses by whom the Article of
Charges were proposed to be sustained were also enclosed therein. Be it
stated herein that the said memorandum of charges under the Head, Article of
Charges, stated that the Applicant failed to ensure fairness in conducting the
examination of Trainee Cémmercial Clerks at the Zonal Training Centre,
Alipurduar while functioning as the Principal of the said Centre. It was
furthér alleged that the Applicant disclosed the question papers of the
examination to be held on 03.09.1998 at the Zonal Training Centre for a’
monetary consideration of Rs. 4,000/= (Rupees Four thousand) per candidate

~ and failed to give any tangible explanation about the recovery of sum of Rs.

8,000/= (Rupees Eight thousand) from his Office Almirah. Accordingly, it
was alleged that the Applicant had failed to maintain absolute integrity and
displayed a lack of devotion to duty.

A coby of the said l\;Iemorandum of Charges
dated 30.05.2001 along with its enclosures is
annexed herewith ‘and marked as
ANNEXURE - C.

That, the Applicant immediately thereafter on 14.06.2001 sent his Statement
of Defence to the charge Memorandum dated 30.05.2001 denying the charges
therein and further stated that certain other essential Relied Upon documents
ought to be made available to him in order to defend his case properly.
However, despite the elapse of more than a month, the authority took no
action in this regard and accordingly the Applicant submitted another
reminder on 10.07.2001 requesting for supply of the copies of the Relied

Upon Documents.

The Applicant craves leave of this Hon’ble
Tribunal to refer to and rely upon the
representations dated 14.06.2001 and
10.07.2001 as and when required during the

course of Court proceedings.

That, to the utter shock and surprise of the Applicant, instead of providing him
with the requisite documents as per his letters dated 14.06.2001 and

10.07.2001, the Respondent Authorities issued a corrigendum under memo

3
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'I;Io. Z/SS/Con/GAZ (KCS) dated 30.08.2001 whereby certain changes were
made in Annexures — 1, 2 and 3 of the Memorandum of Charge issued earlier.

As per the corrigendum the amount of Rs.4,000/= in line 5 in Annexure-1 was

to be read as Rs.2,000/= per candidate.

A copy of the said corrigendum dated
30.08.2001 is annexed herewith and marked
as ANNEXURE - D.

Be it stated herein that subsequent to the Submission of Defence
briefed on 14.06.2001 and 10.07.2001 by the Applicant, the corrigendum of
the Charge "Memorandum issued on 30.08.2001 tantamount to issuance of
second/fresh Charge Sheet and the same is barred by Discipline And Appeal

Rules, 1968 as applicable to the Railway employees. Therefore, the Appli;:ant .

contends that the credibility of the Charge Memorandum stands lost.

That, subsequently preliminary hearing was héld on 24.04.2002 and on the

said date the Charged Officer (Applicant herein, referred to as C.O. in short)

stated he would like to inspect the original relied upon documents. It was
further decided that regular hean'n\g would be held at South-Eastern Railway
Head Quarter Inquiry Office at Calcutta. The next date of the intjuhy was on
15.05.2002 on which date Sri Dilip Kumar Ghosh, who was the Vice-
Principal, Zonal Training Centre, Alipurduar at the relevant point of time, was
examined as Prosecution Witness No. 3. In his examination-in-chief, the said
witness stated that he agréed with the contents of the memorandum dated
01.09.1998 prepared by the C.B.I. Check Team except for the manuscript of
questions and answers shown in capital letters. The said witness categorically
stated that he was not aWare whether the said manuscript was written by the
C.0. or not. However, the cross examination of the ‘said witness could not be
completed on the said date. On 16.05.2002, i.e. the next date of inquiry the
examination in Chief of one Sri Barun Kumar'Da‘s, who was the Ex-Branch
Manager, SB., Alipurduar (who was an independent witness when the
surprise check dated'01.09.1998 was conducted) Was recorded as Prosecution
Witness No.1 along with the examination in Chief of Sri Amlan Bhadra, fhe
Ex-Trainee Commercial Clerk as Prosecution Witness No.5. Both the
witnesses admitted the contents of the check memorandum daied 01.09.1998

on the said date the evidence of both the witnesses could not be completed.

Typed  copies of the Surprise Check
Memorandums  dated 01.09.1998 which
- Were exhibited as Document - P-7 and P-7/1

\
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are annexed herewith and marked as
ANNEXURE-E1ANDE2.

That, the next date of the inquiry was on 13.06.2002, on which date the
inquiry was held at Zonal Training Centre, Alipurduar Junction. On the said
date the evidences of Sri D. K. Ghosh, PW-3, Sri Amlan Bhadra, PW-5 and
one Sri A. R. Roychoudhury, who was a member of the Check Team of the
C.B.1 as PW-8 were recorded. The PW-8, i.e. Sri A. R. Roychoudhury in his
evidence stated that he had not seen the counting of Rs.8,000/= (Rupees Eight
thousand) by the C.B.I. Team since he was engaged in other works. The PW-
5, i.e. Sri Amlan Bhadra was also cross examined by the C.O. on the said date.
It is pertinent to state herein that on being asked by the C.O. with regard to his
statement recorded in the office of the C.B.L, Siliguri on 21.12.1998 whether
the said statement was ‘accepted by him or not, the said Sri Amlan Bhadra
replied “No”. He was further asked by the C.O. that in the joint surprise
check memorandum, it was mentioned that he had paid an amount of
Rs.2,000/= (Rupees Two thousand) to Sri Jayanta Kumar Das, Trainee
Commercial Clerk to pay to the C.O. He was asked to clarify whether he had
paid any such amount or not, to which, said PW-5 categorically stated that “I

cannot remember”’

The Applicant humbly states that in view of the fact that the entire
exercise of the C.B.I. Check Team was allegedly initiated at the behest of the
alleged complaint by Sri Amlan Bhadra, his evidence‘during the Inquiry
Proceeding and his denial of acknowledging any such instance is evident of
the fact that the said exercise was carried out to malign the Applicant and with

the sole intention of harming the Applicant.

A copy of the statement. of Sri Amlan
Bhadra, Ex-Trainee Commercial Clerk
recorded on 13.06.2002 is annexed herewith
and marked as ANNEXURE - F,

‘That, on 13.06.2002, the PW-4, Sri Jayanta Kumar Das, Ex-Traince

Commercial Clerk was also examined. In his examination-in-chief the PW-4
confirmed the contents of the memorandums dated 01.09.1998. During his
cross-examination the PW-4 stated that he had paid Rs. 4000/= (Rupees Four
thousand) to the Charged Officer and had given him the money in his drawer,
however, could not recollect the details of the notes which he had given. He
further stated that on 21.12.1998 when the C.B.1. had called them for further
investigation, he had witnessed the C.B.1. people giving “Dhakka Dhakki” to

the C.O. y
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Tﬁat, the next date of enquiry was fixed on 09.07.2002 on which date the
evidence of Sri R. K. Das, who was the Inspector of C.B.I. and was a member
of the Check Team on 01.09.1998, was recorded. as PW-7. In his

examination-in-chief, the PW-7 stated that the memorandums dated

'01.09.1998 had been prepared by him and he further stated that the envelope

containing a sum of Rs.8,000/= (Rupees Eight thousand) all of which were of
hundred rupee denomination was recovered from the Almirah of the C.O. On.
being cross examined, the PW-7 stated that Sri Jayanta Kumar Das and Sri
Amlan Bhadra had given Rs. 4;000/= (Rupees Four thousand) as alleged bribe
amount and he had no ideé how the amount became Rs. 8,000/=. He further
stated that the numbers of the Govt currency Notes had not beeﬁ noted down
by the CB.L. Check Team. On 10.07.2002 evidence of the Defence Witness
No. 1, i.e. Sri A. K. Tamang who was the Inspector of C.B.I,, Gangtok Unit

was recorded. Be it stated herein that the Defence Witness-1 conducted the

- follow up action/investigation of the case pursuant to the surprise check dated
01.09.1998 by the CB.I. Check Team. However, no material information

could be gathered from his évidence. This was perhaps due to the fact that the
said Officer had done precious little in the name of investigation.
Accordingly, the next dates of hearing were fixed on 30.07.2002 and
31.07.2002.

That, on the next date of hearing, i.e. 30.07.2002 the evidence of Sri R. K.
Agarwal, the then Inspector, C.B.L, Siliguri Sub-division, was recorded as
PW 6. In his examination-in-chief the said wifness confirmed that on receipt
of a complaint from Sri Amlan Bhadra, Trainee Commercial Clerk, the Check
Team of the C.B.I. had conducted a surprise check in the office of the C.O.
and an amount of Rs. 8,000/= (Rupees Eight thousand) was recovered from
his office. In his cross-examination the said witness clearly stated that the
Nos. of Govt. currency Notes were not recorded -by any one. Further, he
stated that he had not compared the actual question paper which was given on
03.09.1998 with the one which was recovered from Sri Jayanta Kumar Das on
01.09.1998. During his examination by the Inquiry Officer, the said witness

further categorically stated that “Sri D. K. Ghosh, the Vice-Principal had

stated that the document in question might have been written by Sri K. C.
Sarkar” and further stated that he did not enquire from Sri Jayanta Kumar Das

as to whether the manuscript of answer and question papers had been written
by the C.O. |

As such, it is evident that the entire exercise of the surprise check
had been carried” out on the basis of surmises and conjectures and the

Applicant has been victimized despite want of proper evidences in this regard.

Y
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That, due to various difficulties, the next date of inquiry was held on
12.01.2002 on which date the evidence of PW 2, i.e. Sri S. Karmakar, who

was working as an officer of SB.I, Alipurduar Junction and who was a

member of the Check Team on 01.09.1998, was recorded. In his examination- -
in-chief by the Inquiry Officer the said witness categorically stated that the

Vice-Principal Sri D. K. Ghosh had stated that the question and answer papers
in capital letters may have been written by the C.O. As such, the Applicant
humbly states that the testimony of all the witnesses with regard to the
handwriting in the manuscript question and answer papers was based on the
testimony of Sri D. K. Ghosh, the Vice-Principal at the relevant point of tixﬁe,
who had, in fact, stated that the handwriting may or may not have been of the

- C.0. since he was not sure of the same.

That, on 13.11.2002 the cross-examination of Sri B, K. Das, the Chief
Manager, S.B.I. was recorded as PW 1. In his cross examination, the C.0.

- categorically asked the said witness as to whether the date on the question
~paper (which appeared as 03.09.98 to be corrected by overwriting from
- 03.08.98) was verified in his presence with the original or not. To this, the

“said witness had categorically stated that the .same was not verified in his

presence. As such, it is evident that th question and answer papers which
were seized from the PW-4, i.e. Sri Jayanta Kumar Das were dated 03.08.98
and the same had been corrected by over writing to 03.09.98 and this aspect of
the matter was never taken into consideration by the Inquiry Officer or for that
matter even the Investigating Officer. The same had led to vaﬁous lacunae in

the investigation as well as in the inquiry and has prejudiced the Applicant to

his detriment.

That, on the next datg of sitting, ie. 06.01.2003 the evidences of Sri

Sabyasachi Ganguly and Sri Jayanta Kumar Sen, Commiercial Clerks, DefenCel

Witness - 2 and 3 respectively were recorded and in their evidence the said

witnesseg categorically stated that during their tenure as trainee they had never .

hear(_i from any one that by giving money as bribe, the post training
examination could be passed. ’

That, on the néxt date of inquiry, i.e. 07.01.2003 the general examination of
the C.O. was conducted by the Inquiry Officer .and the same was further
continued on 30.01.2003 as well. Be it stated herein that the C.O. had denied
the charges leveled against him. * The Presenting Officer was accordingly
directed to submit his written proof within 7 (seven) days and the C.Q. was
directed to submit his written proof within 7 (seven) days from the date he
received the copy of the proof of the Presenting Officer. Accordingly, the

4
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Presenting Officer submitted his written proof on 03.02.2003 and the
Applicant/C.O. immediately thereafter submitted his written proof on
09.02.2003.

' Copy of the written proof so submitted by
the Presenting Officer dated 03.02.2003 is
annexed - herewith and marked as
ANNEXURE - G. The Appliéant craves

leave of this Hon’ble Tribunal to produce,

refer to and rely-upon the Defence written
brief dated 09.02.2003. -

That, subsequently, the Inquiry Oﬁicer"'_vide inquiry report No.
MRD/D&A/TQ/KCS dated 28.02.2003 submitted his inquiry report and after

various discussions, the Inquir); Officer came to the finding/conclusion that
the charges as framed in the memorandum dated 30.05.2001 against the
Applicant / C.O. were ‘substantiated.

A copy of the extract of the ihquiry Report

dated 28.02.2003 is annexed herewith and -

marked as ANNEXURE - H. The
Applicant further craves leave of this
Hon’ble Tribunal to producé, refer to and
rely upon the Inquiry Report dated
28.02.2003" during thé course of the instant

proceedings}

That, the Applicant states that subsequently the- inquiry report was placed
before the Central Vigilance Commission (C.VT‘C.) and it was noted that the
Comqﬁssion had advised imposition of a stiff majc'or penalty on the Applicant
vide C.V.C’s ID note No: 0006/R1y/056 dated 03.12.2003. Be it stated herein

that such an advice was passed on the fact that the charge of acceptance of

illegal gratification had been conclusively proved in the inquiry report. It is

further pertinent to mention that the said advice. was forwarded to the
Applicant only on 12.10.2004 vide létter. under memo No.
Z/SS/ICON/DA/GAZ (KCS). |

A copy of the said recommendation of the
C.V.C. dated 03:12.2003 along with a copy
of the letter dated 12.10.2004 forwarding the
same is annexed herewith arid( marked as
ANNEXURE - L |

W
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421 That, in response to the said‘recommen'dation, the Applié_ant immediately
submitted his representation on 19. 10.2004 wherein he relied upon the written
proof dated 09.02.2003 and further stated, inter lia, that the acceptance of
illegal gratification had not been conclusively proved by the Inquiry Officer
and he further requested that in view of the fact that he had superannuated on
28.02.2002, his case should be considered sympathetically.

A copy of ‘the said representation dated
19.10.2004 submitted by the Applicant is
.annexed  herewith and marked as
ANNEXURE - J.

422 That, however, the representation of the Applicant was not considered and
the Disciplinary Authority took a provisional decision to impose a penalty
of withholding of pension or Gratuity or both on the C.O. and accordfngly,
vide letter No. E (O) I-2004/PU-2/NF51 dated 09.06.2005, the Secretary
to the Govt. of India, Ministry of Railwéys had sought for the advice of
the Union Public Service Commission (herein after referred to as the
UPSC in short) with regard to the disciplinary proceeding against the
Applicant. After going through and perusing the case record of the C.O.,
the Commission vide leﬁer under memo No. F.No.3/139/2005.S.1. dated
28.10.2005 opined that the charges against the C.O. are proved and further
held that the ends of justice would be made if a pen.alty of forfeiture of
C.O’s pension and gratuity on pex'manént basis is imposed on him. In
accordance thereof, the Respondent No. 2 vide impugned order vide
memo No. E (O) I-2004/PU-2/NF/51 dated 27.12.2005 imposed a penalty
of forfeiture of Pension and Gratuity on permanent basis on the C.O. Both
the said orders dated 28.10.2005 of UPSC and 27.12.2005 of the
Respondent No. 2 were communicated to the Applicant vide impugned

 letter under memo No. Z/SS/CON/DA/GAZ (KCS) dated 06.02.2006.

Copies of the impugned recommendation of
the UPSC dated 28.10.2005, impugned
orders dated 27.12.2005 and 06.02.2006 are
annexed herewith and marked as

- ANNEXURE — K, L & M respectively.

423 That, the Applicant states that since the order of the penalty, so imposed,
was passed under the hand of the President, and the Disciplinary and Appeal
Rules applicable to the Railway employees do not envisage any appeal

3
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against such order, the Applicant has no other recourse but to approach this

Hon’ble Tribunal for ventilating his grievance and demanding justice.

That, the Applicant further deems it essential to mention herein that whereas
a penalty of the strictest order has been passed upon him, however, the two
Trainee Commercial Clerks who had allegedly given illegal gratification to
the C.O. (Applicant herein) have been let off to Scot free and in fact both the

said Trainee Commercial Clerks are now working as regular employees

under the Railways. Be it stated herein that law in this regard is very clear

and unambiguous, and the Prevention of Corruption Act, 1988 categorically

" lays down that any persori'who gives illegal gratification is also liable to be

punished as per provisions of the said Act. However, in the instant case, the

said two witnesses have, in fact, been allowed to go Scot free making the

Applicant herein the victim of the entire episode.

GROUNDS FOR RELIEF/S WITH LEGAL PROVISIONS.

For that the impugned recommendation dated 28.10.2005 and the impugned
order of forfeiture of Pension and Gratuity on permanent basis dated
27.12.2005 has been passed in an unfair, unreasonable and capricious
manner and in complete violation of the rights guaranteed to the Applicant

under the Constitution of India.

For that the Investigating Officer failed in his duty in not verifying the
question and answer papers, which were seized on 01.09.1998 with those,
which had actually come in the examination on 03.09.1998. The 1.0. did not
give enough weightage to the fact that the Investigating Officer had in fact
failed to verify the question pépers that had come in the examination held on
03.09.1998 and the fact that the same were never compared with the ones
that were seized from the said Sri Jayanta Kumar Daé, which was a major
error/lapse on the part of the Investigating Officer. That apart, no proper
investigation was undertaken by the Investigating Officer to verify the
handwriting on the said question and answer papers with that of the
Applicant and as such, the same led to various lapses and lacunae in the
investigation itself. Therefore, placing heavy reliance on the evidence of the
investigating officer by the 1.0. was not only unwarranted. but the same also
prejudiced the Applicant gravely since a presumption was drawn against the
Applicant. In view of the above, it is evidexit that the Inquiry proceedings
were held in a biased manner with a predetermined mind against the

Applicant and the same is, accordingly, vitiated and liable to be quashed.

\$r



53

5.4

55

5.6

13

For that the Inquiry Officer failed to appreciate the fact that the PW No. 5,
i.e. Sri Amlan Bhadra in his deposition recorded on 13.06.2002 had said that
he could not remember paying Rs.2,000/= (Rupees Two thousand) to Sni
Jayanta Kumar Das to pay to the C.O. and had further denied the fact that

any statement was made by him before the C.B.I. authorities at Siliguri on

. 21.12.1998. Hence, it was a case of no evidence against the Applicant since

the initial complaint was allegedly lodged by the same witness, i.e. PW 5.
As such, the findings of the Inquiry Officer in this regard are vitiated and the
consequential orders passed by the Disciplinary Authorities and the
impugned recommendation of the UPSC is liable to be set aside and

quashed.

For that the Inquiry Officer failed to take into consideration the fact that the
handwriting of the Applicant was never verified at any point of time either
during the investigation or subsequently thereto with the handwriting so
found on the manuscript question and answer papers recovered from Sri
Jayanta Kumar Das on 01.09.1998. Further, the fact that 80 (eighty) pieces
of G.C. Notes of Rs.100/= denomination (i.e. Rs.8,000/=) were recovered
from the Almirah, which could never be explained by the Investigating
Officer or by any of the witnesses, was not taken into consideration by the
1.0. As such, the entire inquify proceeding was based on surmises and
conjectures and the Inquiry Officer completely relied on the deposition of
PW No.4 without taking into consideration the statements of the C.O. into
account and came to the erroneous finding that the charges are substantiated
against the Applicant. As such, the lopsided view taken by the Inquiry
Officer vitiated the entire proceeding and the impugned orders dated
28.10.2005, 27.12.2005 and 06.02.2006 are liable to be interfered with by
this Hon’ble Tribunal and accordingly set aside and quashed.

For, that the inquiry report as well as the decision of the disciplinary

authorities and the UPSC are perverse in nature and are a result of non-
application of mind to the relevant facts and circumstances of the case.
Since finding of the Inquiry Officer is based partly on evidences and partly
on surmises and conjectures, it would stand vitiated, as the rule of
reasonable doubt is a rule of prudence. No action can be taken on the basis
of mere belief or suspicion. As such, the impugned action on the part of the
Respondent Authorities is not only illegal, arbitrary and malafide, but is also
violative of Articles 14 and 16 of the Constitution of India.

For that, the Inquiry Officer as well as the Disciplinary Authorities at no
point of time took into consideration the fact that the C.B.I. had never issued

any charge sheet against the Applicant. The fact that the C.B.I. did not

¥
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deem it fit to file a charge sheet in the instant case makes it evident that
there was no basis and/or evidence for proceeding against the Applicant and
as-such, the C.B.I. authorities concerned never took the case to Trial before
a Special Court. This vital fact wa§ completely and deliberately ignored by
the Inquiry Officer as well as the Disciplinary Authority while issuing the
impugned orders dated 28.10.2005, 27.11.2005 and 06.02.2006. As such,

- the same are liable to be set aside and quashed by this Hon’bule Tribunal.

For that, the Inquiry Officer and the Disciplinary Authorities' erroneously
appreciated the evidence and improperly applied the Rules. Whereas the |
statements of the PW 4 (Sri Jayanta Kumar Das) were completely taken into

~ consideration, those of PW 5 (Sri Amlan Bhadra) were completely

overlooked and disrégarded, particularly, those statements wherein he had
denied any acknowledgement of any such instance. As such, the same has
resulted in a grave and serious prejudice to the Apﬁlicant in addition to the
fact that such impugned actions smacks of malafide and is highly shocking
to judicial consciehce. Hence, this Hon’ble Tribunal, in exercise of its

- powers, may be pleased to set aside the impugned order of forfeiture of

Pension and Gratuity on permanent basis and consequential orders thereto

and grant appropriate relief to the Applicant.

For that, it was incumbent upon the Investigating Officer to have taken
action with regérd to the verification of the handwriting of the C.0. with that
of the manuscript question and answer sheets, which were recovered, from
“the said Sri Jayanta Kumar Das. Considering the fact that entire case of the
CBI rested on such recovery of question and answer papers, the
Investigating Officer failed in his duty in not verifying the same.
Accordingly, the Inquiry Officer also ought to have given due weightage to
this lapse on the part of the Investiéating Officer. The same not having been
done and the gravity of the matter not having been examined in its true and

entire perspective, the same renders the allegations brought out against the
-Applicant/C.0. null and void. '

For that, in the statement_s of the PW 5 (Sri Amlan Bhadra) which was
allegedly recorded on 21.12.1998 by the CBI. Investigating Officer and
which was heavily relied upon by the Inquiry Officer, it was specifically
meptioned by Sri Amlan Bhadra “I remember one Sri Sabyasachi Ganduly
who was a Trainee Commercigl‘ Clerk ........... who .was deliberately not
passed in the examination because }xe did not pay any illegal gratification to
the Principal ... ” However, the said Sri Sabyasachi Ganguly, who was
called as DW 2, had categorically stated in his evidence that he had never
heard of any such payment of gratification for being declared passed in the

W
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examination at any point of time during his tenure. As such, it is evident

that the Inquiry Officer as well as the Disciplinary Authorities acted in a
predetermined mannér and relied only on those facts, which fulfill their
oblique motive rendering the entire proceeding vitiated. Hence, the same

warrants interference by this Hon’ble Tribunal.

" For that, the Disciplinary Authorities, prior to issuing the impugned order of

forfeiture of Pension and Gratuity on permanent basis, ought to have taken

into consideration that the Applicant rendered sincere and dedicated services

~ to the department till he was stigmatized in the incident of alleged

misdemeanor. Be it stated herein that in his inquiry i’eport as well as in
Daily Order Sheet of the inquiry, the Inquiry Officer himself has noted the
conduct of the C.O. as “good” and has recorded the fact that the C.O. has
co-operated in the inquiry proceedings at all stages. In view of the above,
assuming but not admitting that the charges against the C.O. had been
proved._ substantially, the Authorities ought not to have imposed such a
severe penalty on the Applicant, particularly considering the quantum of
gratification allegedly involved in the instant.case. The same has resulted in
grave prejudice being caused to the Applicant, which has led to severe
hardship on the Applicant and his family members. As such, it is a fit case
where Your L‘ordshipsvmay be pleased to intervene into the matter and

provide adeqilate relief to the Applicant.

- For that, it is a well settled principle of law that the High Court/Tribunal

while exercising the power of judicial review, cannot normally substitute its-

own conclusions on penalty and impose some other penalty. However, it is
also an equally well settled principle that if the punishment imposed by the
Disciplinary/Appellate Authority is shocking to judicial conscience, the
High Court/Tribunal can appropriately mould the felief, either by directihg

_ the Disciplinary/Appellate Authority to reconsider the penalty imposed or in

gxbeptional and rare cases impose appropriate punishment with cogent
reasons in support thereof. In the instant case, assuming but not admitting,
that the charges levied against the Applicant were partially substantiated, the
quantum of punishment imposed on the Applicant is disproportionate to the
gravity of the offence. It is humbly stated that the charge was not so grave as

“to warrant the extreme penalty of forfeiture of Pension and Gratuity on

permanent basis, Specially when the other two persons involved in the case,
i.e. PW 4 and PW S, were not even p'rdceedgd' against by the authorities. As
such, the award of éktreme penalty vide orders dated ZS.EOOS,
27.12.2005 and 06.02.2006 are not only harsh, but the same are shocking to

judicial conscience and accordingly liable to be quashed and set aside by

this Hon’ble Tribunal. \y
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5.12  For that, the provisions of the Prevention of Corruption Act, 1988 are
unambiguous and categorically lay down even those persons who give
illegal gratification are liable to be punished. As such, the imposition of
such a severe penalty on the Applicant while allowing the two Trainee
Commercial Clerks, i.e. Sri Jayanta Kumar Das and Sri Amlan Bhadra to go -
Scot free amounts to violation of the Applicant’s fundamental rights in as
much as the Applicant has been discriminated against and has not been
granted equality before the law. After the charges against the Applicant
have been deemed to be substantiated, it.was incumbent upon the
Respondent Authorities to have also taken appropriate action against the
said two Trainee Commercial Clerks. However, the same not having been
done renders the action taken against the bApplicant arbitrary and
discriminatory besides being violative of the provisions enshrined in the
Constitution of India. As such, the same is liable to be interfered with by
this Hon’ble Tribunal.

5.13 For that, it is evident that the impugned recommendation dated 28.10.2005
by the U.P.S.C. has been issued most mechanically without application of
mind to the relevant factors. The reasons other than relevant and bonafide
have been taken note of while issuing the said impugned recommendation.
Under the circumstances, it is apparent that the said impugned action is
grossly illegal, arbitrary, unfair, unreasonable and capricious. As such, thg
ixnpugned recommendation and the consequent orders thereto are liable to

be set aside and quashed.

5.14  For that, in the backdrop of the facts and circumstances that have been
narrated herein above, it is apparent that the impugned action on the part of
the Respondent Authorities in forfeiting Pension “and Gratuity of the
Applicant on permanent basis is clearly in violation of Articles 14, 16 and
21 of the Constitution of India in addition to being totally opposed to the

settled principles of service jurisprudence.

6. DETAILS OF REMEDIES EXHAUSTED:

That the applicant declares that he has no other alternative and efficacious

remedy available to him except by way of this instant application.

7. MATTERS NOT PREVIOUSLY FILED OR PENDING WITH ANY

OTHER COURT &/
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That the applicant declares that no such application, writ petition or suit has
been filed regarding the matter in respect of which this ‘application has been

made, before any Court or any other authority or any other Bench of the

" Tribunal nor any such application, writ petition or suit is pending before any

of them.

RELIEFS SOUGHT FOR:

Under the facts and circumstances stated above, the applicant humbly prays

that Your Lordships be pleased to admit this application and notice be issued
to the respondents to show cause as to why the reliefs sought for by the
applicaht shall not be granted, call for the records of the case and on perusal of
the records and after hearing the parties on the cause or causes that may be

shown, be pleased to grant the following reliefs:

Set aside and quash the impugned recommendation dated 28.10.2005 issued
under Memo No. F.No0.3/139/2005.S.I by the Under Secretary, Union Public

Service Commission whereby a penalty of forfeiture of Pension and Gratuity

on permanent basis has been imposed on the Applicant (Annexure-K).

Set aside the consequential orders issued under Memo Nos. E (0) 1-2004/PU-
2/NF/51 dated 27.12.2005 and Z/SS/CON/DA/GAZ (KCS) dated 06.02.2006
whereby the Applicant has been intimated of such penalty being imposed
upon him (Annexure L & M respectively).

Set aside and quash the Disciplinary Proceeding against the Applicant in .

connection with the Memorandum of Charges™issued on 30.05.2001 whereby

the Applicant was charged of having taken illegal gratification.

Direct the Respondent Authorities to release Pension and Gratuity of the

Applicant in view of the reliefs so granted above.
Costs of the application.
Any other relief(s) that the Applicant may be entitled to under the facts and

circumstances and/or as may deem fit and proper by this Hon’ble Tribunal

considering the facts and circumstances of the case..

7’
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PARTICULARS OF THE LP.O.
i LP.0. NO. . 266G 3RA1E3

as¢- 04 - 06.

ii. Date of Issue

1. Issued from
‘ .

iv. Payable‘ at
DETAILS OF ENCLOSURES

As stated in thé Indef(,

[
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VERIFICATION

I, Shri Kshitish Chandra Sarkar, son of Late Hridoy Ranjan Sarkar aged about 64
years, resident of Gosala Railway Colony, Quarter No. 137-A, Maligaon, Guwahati,
in the district of Kamrup, Assam, do hereby solemnly affirm and verify that I am the
Applicant in the instant application and as such, I am fully conversant with the facts

and circumstances of the case. The statements made in

Paragraphs./70. 4: 3, - 4.(P), 4-ST P, 4.6(pt). 4. F 243, Lo (), 4051 p4)

A6 p1) A8 A, 423, 44 4,65 /0 are true to my knowledge and those made in

Parégraphs 44 (e +o GE6(pR), 4 1ofpt) 4t Fo lb, 4. 15Tpt) b 41}

.....................................................................................

Pl . are  matters of

records derived therefrom, which I believe to be true and the rest are my humble

submissions before this Hon’ble Tribunal.

And I sign this verification on this :},’&J’ﬁay of May, 2006 at Guwahati.

- Kafifpt, Ol Sadcan
% SIGNATURE OF THE APPLICANT

>
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N.F.RLY- Maliqaon | Date;-22/12/98
N . . .
Suk - Maskehavior

Ref ;~C 5GUT'5 NO,

L Datei-18/12/98 ANNEXURE_.B

21 L,

I was called for‘investigation at CBI office ,éngEQEe on21/12/98

at 10 hrs vide reference as above(qug_enclosed).

But,When Jattended CEI Office at siliguri on 21/12/98,CEI
& Srl Agarwal startea misbehéve

»abusing ana harps$ like anythi ng
in the name of investigation ., '

Lastly sri agarawal handed ovar me a wuestion anad answer
written in captial letter ana

forced me to copy the same which
were Droduced at the time of sy

rorice cheek onl/9/98 at z2TC/APDJI
on the plea to compare my hang writting

with the handed over ques-
ticn ang answer

Un keing compalleg I have copied.thé whole q

uestion ang
answar in éa;Lial letter as élzcctea by CkI

‘ori Agaxw&l and the
same is kept by CEI/SGUT,I afraia

+there may te conspkracy anad-the
Question an® answer which was copled by mg}may rroduac to vou for
turther enguiry hiading the original paper

from which I was askea
to COYo

n and action please,
VAT

. p S
(K.C.sukasarkar)

PrincipakA/ztc/apOj

This 1s for your kina,informattz%/

l. DY/CVO|t/mLG

ot
2. Séceytary Class-II Cfficer's 45 Associatcion,)

pFor tifdimation gnae
/ anas« N/A  please,

/

~
e

/ -
(K.C. sarkar)

P rincipal /oTC/APLJ

Certified e true Copy
Rokhee S, “howdhurl
ADVOCA Te
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AMNEXURE_CY

NORTHEAST FRONTIER RAILWAY.

OFFICE OF THE
GENERAL MANAGER/CON
MALIGAON.

No : ZISSICon/DAIGAZ(KCS) Dated, 30.5.2001.

MEMORANDUM

The undersigned propose(s) to hold an inquiry against Shri K. C. Sarkar, ex. i
Principal/Z’ TC/Alipurduar Jn. Now STM/Con/MLG  under Rule 9 of the Railway !
Scrvants (Discipline & Appeal) Rules, 1968. The substance of the imputations of E
misconduct or misbehaviour in respect of which the inquiry is proposed to be held is st ]
oul m the enclosed statement of articles of charges (Anncxure-1). A statement of
imputations of misconduct or misbehaviour in support of each articles of charges is
enclosed (Annesurce-1). A list of documents by which, and a list of witncsses by whon, '

the articles of charge e proposed o be sustained are also enclosed. (Annexure-1I &
V). '

2. shii K. €. Sarkar, STM/Con is hereby informed that if he so desires, he can
inspect and take extracts from the documents mentioned in the enclosed list of documents
(Annexure-1l1) at any time during office hours within ten days of rcceipt of this
Memorandum. For_this purpose he should contact Dy.CVO(T)_N.F.Railway, Maligaon
immediately on receipt of this Mc'lil(')r-:'uid;u_iii.""'Mwm“ ST T .

- e e

3. Shri K. C. Sarkat, STM/Con is further informed that he may, if he so desires,
take the assistance ol any other Railway Servant (who satisfics the requirencnts of Rule
9 (13) of the Railway Servants (Discipline & Appeal) Rules, 1968 for inspecting the
documents and assisting him in presenting his case before the Inquiring Authority in the
cventof an oral inquiry being held. For this puipesce, he should nominate onc or more
persong in order of preterence. Before nominaling the assisting Railway Scrvant(s),Shri
Sarkar should obtain an undertaking from the nominee(s) that he (they) is (are) willing o
assist him during the disciplinary proceedings. The undertaking should also contain the
particulars of other cascs if any, in which the nomince(s) had alrcady undertaken to assist
and the undertaking, should be furnished to the undersigned, along with the nomination.

1. Sho K. O Sarkar, STANUCon s hereby directed to submit to the undersigned a
switfen statement_of his defence within ten days of receipt of this Memorandum, if he
docs not dekire to inspect any documicnis Tor the preparation of his defence and within
ten days alicr completion of inspection of documents, if he desires to inspect
documents, and also :

v
‘

Contd. 2

e
I

Rakhee




-2- ‘ _'

() 1o state whether he wishes to be heard in person ; and

‘(b) 1o furnish the names and addresses of the witnesses, if any, when he wishes to
call in support of hig defence.

5. Shri K. C. Sarkar, STM/Con is informed that an inquiry will be held only respect

of those articles of charges as are not admitted. 1e should, therefore, specifically admit or
deny cach atticle of charge. ! '

O, Shri K. C. Satkar, STM/Con is flﬂ'lhcr informed that if he docs not submit his
wrilten  statement of defence-within the period specified in para 4 or does not appear in
person before the Inquiring Authority or otherwise fails or refuses to comply with the
provisions of Rule 9 of the Railway Scrvants (Discipline & Appeal) Rules, 1968, or the

order/directions issucd in pursuance of (he said rule, the Inquiring Authority may hold the
Inquiry ex-partc.

7. The attention of Shri K. C. Sarkar, STM/Con is invited to Rule 20 of the Railway
Services (Conduct) Rules, 1966, under which no Railway Scrvant shall bring or attempt
(o bring any political or vther inlluence to bear upon any superior authority to further his
interests in respeet of matters pertaining to his  service under the Government. If any
representation is received on his  behall from another person in respect of any matter
dealt within these proceedings, it will be presumed that Shri K. C. Sarkar is aware of such
representation and that it has been made at his instance and action will be taken against
him for violation of Rule 20 of the Railway Services (Conduct) Rules, 1966. -

8. ‘The reeeipt of this Memorandum may be acknowledged.

Enclo:- Anncxure-1, ll,lll’& JAY

C 1730 —

(G. R. Madan) sose .
General Manager/Con, J

N.F.Railway, Maligaon.
Gaeneral Manager (Constructiona. :
: . N. F. Railway, Maligaop 9
To Gauhati-11.

1. Shei K. C. Sarkar,
STM/Con/MILG

P

i

‘A
A
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. ANNEXURE-
CSUATEAINT O ARTICLE OF CHARGES AGAINST SHRIK.C.SARKAR, EX.
PRINCIPALIZIC/ALIPURDUAR JN. NOW STM/CON. o

Shat kOl Sarkary STM/Con while posted and (unctioning as l’riucivpal, Zonal
Praining Centie, Alipurduar failed to ensure faimess in conducting the examination of
(rainee CCs at (he centre. Shri-Sarkar,  disclosed the question paper of the ‘examination
o be held on 3.9.1998. at the Zonal Training Centre for monitory consideration of Rs.
740007 per candidate Mg 3 /i |

Shii Sarkar failed to_give any tangible explanation about the recovery from his -
office Almirah & g ol RE RO in an”envelop with names of two candidatés_of the )
examination witten o ‘ Y= ’

T o A

Mg Shri FK.C.Sarkar failed to maintain absolute integrity, displayed lack of
devotion 1o duly and #cled in a manner unbecoming of a Railway Servant,- thercby
violated Pule L1 (i) (i1).& (i) of Railway gervice Conduct Rules, 1966.

e T

saneral Mansgelt {Conatraggos
N F Railway, Ma)iqaqr
Gavnati~-1l,




ANNEXURE-II

SEATERENT OF INMPUTATION OF MISCONDUCT/MISBEHAVIOUR AGAINST
SHRTELCUSARK AR, ;l"‘,,\_'v._l"l{'lN‘(jll’"/,\l,/,7_,'_1‘,(‘(‘/\],ll’l,)_l{j)ljz\ll_ NOW SIN/CON/MIG
i dhat Shii K. CsSark ar was posted and functioning as Principal, /mml Training,
Centie, MR nlww /\hpuulu w dmmp Scpiember, 1998

: That on 01.09. "R a surprisc check was conducted by a feam consisting the
Cmembers o THESiligui Sub Ui, RSO/C BUSiliguri and nulcpuulunl witnesscs

1 the official dmmhwol Shi K.C. Sarkar, Principal, Zonal Training Ccnnc,,'
N Raitway, Aliptirduar.,

: a Thai dwing e surprise check a sum of Rs. 8000 C. _Notes of 100

duenomination were recovered from the Steel Almiti wlm.h was placed in the
olfice chamber of Shii 1.C. 8 dllnll

-

! Fhat an 1 H” "" before conducting, the surprise check i, the office,ol” Shri K.(
sarkar, hmup‘l “Jomal Tmmmg Cenire, NLF lew.lv .Tlpuuuar one Shu
Tavanta umae " Pas. Tr. CC, NF lewa\, Alipurduar was mtcuuplcd by _thg

f t:h',.".‘!:im:{ feamavhile pmcccding to the Zonal Training Centre, in a m,l«hmv
Phat the diand soitten (manuscript) question and answer papers so supplicd by
shee kOO Sarkan. Pancipal. Zonal Training Centre, NI, Railway, Alipurduar-and
potlainiong to the Torthcoming examination scheduled to be held on 1 3.9.98 were
recovered Nom Hn possession of saidd Shii Jayanta Kumar Das .\I(m&, with othcr
papeis,

Phat those manvscripts question and answer papers were supplied by Shri
o Clsarkar, Principal © Zonal Training Ceatre, NI Railway, Alipurduar to Shri Javanta
Foumor Pae o CCH NG t‘ ,(

Fhat Shii Sarkar, Principal, Z1C had aceepted a .qum ol Rs, 4,()()()/- cach_.v from said
shii 1R Dias and Shid Amlan Bhadra through Shri 1. K. Das”in licu of supplying
manuseripl question and answer papers to Shri 1. K. Das and Shri Amlan Blndm both
Foo CC and condidates lm the examination on 3,998, ’

- Those  Shei Ko Sarkar, Principal, Zonal Training Centre, MN.F.Railway, s
Alipurduar failed to maintain absolute integrity, displaved lack of devotion to duty and
poted mea manner unbecoming o a Railway servant and thus committed  gross
sconduet, ’

Thus the soid Shoi Sarkar, Principal, Z70C contravencd Rule 3.1 (i) (i) & (iii) of
Radway Service Condueet Ruoles, 1966,

e W - . S
General Mansaer (Conatruauos~’? '¢7°/
N. F. P Yaliqaor
. (STTRUURFUN R I
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ANNEXURE-II

- LIST O DOCUMENTS.

l‘/ /\llc;ml:mcc Register of 1r.CC for the period 23.6.98 10 28.7.98 would show lhélt
Shri Amian Bhadra and Shri Jayanta Kumar Das had altended the said .training
(Page No. 107 10 108). ' o

2. Altendance Register of Tr. ASM/CC for goods for the period 29.7.98 to 4.9.98
would show that Shri Amlan Bhadra and Jayanta Kumar Das had attended the
said training for the course of Goods. (Page No. 11 & 12).

\/ Schedule of cxamination for the month of July, 1998 would show that .
examination {or Goods tarifI' and Goods accounts was to be conducted on 3.9.98 +

and cxamination for coaching was to be conducted 01:-2-2;&2&__._.-— 272 FE
e

\/4. Question papers of Tanifl' examination of ‘I'r. ASM(Iraflic) Apprentice and
V' Commercial clerks initial course dated 27.7.98 would show that Shri Amlan
Bhadra and Sri J. K. Das had appeared the said examination.

: \/ Question papers for goods and tarill and goods accounts both dated 3.9.98 would

show that they are different from the manuscript question papers purported to
have been prepared by Shri K. C. Sarkar.

Sparce letter of Sri Amlan Bhadra and 1. K. Das , both Tr.CC would show that they
had appeared the said Trainee Course.

‘/Z./’ Tyo jomnt swprise check memorandum dated 1.9.98 wouldshow that Shr K. C.
Sarkar had aceepted an illegal gratification of Rs. 4000/- and in lieu of that he had
given the manuseript question papers and answer shects for the forthcoming
examination on 3.9.98 to Shri J.K. Das.

\.)/R. An cenvelop containing Rs. 8000/- would show that the above amount was
recovered from the exclusive possession of Shri K.C. Sarkar and the said
envelope contains the signatures of all the membgers ufjoim;s;hcek ¢y

~e

- B ey e et roved €3 Fasa . Yo Y Ble TV iy woeser €9 &
of Sl Apinoeiinadey and Shn deuiidd e 4000 30 ageRian €
ooy
o/ . N ) - . A . . » o RN
VALY PE Repivdiption sapovbaone b datwe @l e Lass e <
O - .
Sakar.
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Shu Barun I\umm Das Branch Managcn, SBI, College Halt, Allpurduar '

Sri .mhlumsh hmnmkm Officer, SBI, College Hall, Ahpurduar

St Dilip Kumar Ghoqh Vice Pr mupnl, ZTC, Alipurduar.

Sri Jayanta Kumm Das CC,. NI Railway, Lumding, ex. Tr. CC, ZTC.

SR Das, lnspu,uu CBL Siliguri Suby Unit,

SR Pmdmwdhm\ RS0, CBI, Siliguri Sub Unit. '\— /

Sri ML ‘Shmmzl,lCBI. ACB, Calculta.

’)> \'\y o1

: K
PR |

Sri Amlan Bhndr;l, CC, Salakathi, N.F.Railway, cx. IT. CC, ZTC. T /

 ~>:| RK. /\v.u\val lnspu,tm CIBI, Slll&,un Sub Unit. 1\/:

'ﬂ‘« \,J\%szs

""""JO

9eneral Manager (Conatruction

Gauhati-11

N. F. Railway, Maligaar

.L~0/

@7‘9‘”




NORTHEAST FRONTIER RAILWAY.
OFFICE OF THE
| GENERAL MANAGER/CON,
¢ " MALIGAON.

 CORRIGENDUM
/To: - ‘ #
” ShriK. C. Sarkar,
STM/Con/MLG

Sub: Major penaltv DAR proceedings.

In reference to the subject cited above it is hereby informed that in Annexure-I,
Annexure-Il  and"  Annexure-Ill  of Memorandum of . Major ~Penalty No.
Z/SS/Con/DA/GAZ(KCS) dt. 30.5.2001, the following modifications are made :

- Annexure-1 . ¢ Inline5, Rs. 4000/- to be read as Rs. 2000/- per cand_idate.
Annexure-II -t Inpara3 of item No. 5 Rs. 4000/~ to be read as Rs. 2000/-
. each.
Annexure-[II B Against item No.3, the date of examination for coachmg to

be read as 27.7.98 mstead of 27.8.98.

-

I
| (G.R. Madan) 7"/
General Manager/Con,
- N.F.Railway, Mahgaon

No. Z/SS/Con/DA/GAZ(KCS) - Dated, 30" August, 2001.

1. Dy. CVO/T/MLG for information. This is in reference to his letter No.
Z/VIG/68/2/30/68 dt. 27.8.2001.

-

For General Manager/Con,

Certified tobe tiue Copy

ANNEX URE..,..D,%;\ |

- sy

U WY
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(TYPED COPY) ANNEXURE- E-1

SURPRISE CHECK MEMORANDUM

To-day, i.e. on 1-9-98 on receipt of a reliable information to the effect that
Shri K. C. Sarkar, Principal, ZonalVTraining Centre, N. F. Rly., Alipurduar was in the
habit of collecting money from the trainees illegally against the supply of question
papers along with their respective answers for the forthcoming examination to be held
after the completion of their training courses, a surprise check was conducted in the
chamber of Shri K. C. Sarkar in the presence of the following persons between 1600
hrs to 1800 hrs.

1) | Shri R. K. Agarwal, Inepector of Police, CBI; SIG-SU.
ii) Shri R. K. Das, Inspector of Police, CBI, SIG-SU.

ii)  Shri A. R. Roychoudhury, R.S.0,, CBI, SIG-SU.

iv) Shri B. K. Das, BM,, SBI, Alipurduar, College Halt.

v)  Shri Subashis Karmakar, Officer, SBI, Alipurduar.

vi)  Shri Jayanta Kumar Das, C. C. Trainee, N.F. Rly., APDJ

All the aforesaid persons arrived at the chamber of said Shri K. C. Sarkar
and he was found present on duty. He was introduced with the members of the team
and was apprised of the purpose of the visit.

In course of check a steel almirah of Delux Super make was checked and a
bag of navy blue colour was found to contain one brown coloured envelope
containing the names of Shri Jayanta Kumar Das, Tr. C.C. (LMG) and Amlan
Bhadra, Tr. C.C. (APDJ). The said envelope contained 80 pieces G.C. notes of
Rs.100/= each totaling to Rs.8,000/= (eight thousand only).counted by Shri B. K. Das
(independent witness). Shri Jayanta Kumar Das in the presence of all including
independent witnesses had admitted that the said envelope with four thousand rupees
of forty pieces of 100/= denomination were handed over to Shri K. C. Sarkar as
demanded by him from Shn' Amlan Bhadra and himself (Jayanta Kumar Das).
Regarding remaining Rs.4000/= he could not say anything. Shri Jayanta Kumar Das
further explained that Shri K. C. Sarkar, Principal had demanded Rs.2000/= each
from himself (J. K. Das) and Shri Amlan Bhadra for giving question papers along

with their answers to be held on 3-9.98 (written exam) and also to ensure their
passing/success in the forthcoming examinations, '

| Shri K. C. Sarkar when asked about the ‘ground for possessing the
envelope containing a sum of Rs.8000/= he did not offer any explanations. However,
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(LMG) and Shri Amlan Bhadra, Tr. C.C. (APDYJ) are written on the said envelope and
the amount was exactly Rs.8,000/=. He also confirmed that both the trainees are
going to appear in the forthcoming written examiqation to be held on 3-9-98. The
said envelope has been signed b); all the concerned persons inéluding Shri K. C.
Sarkar and was sealed properly. In course of surprise check Shri D. K. Ghosh, Vice
Principal, Z.T.C, N.F. Rly, APDJ was also requested to remain present and

accordingly he remained present. The handwritten question papers along with their

answers dt. 3-9-98 recovered from the posseésion of Shri Jayanta Kumar Das were

shown to Shri D. K. Ghosh and asked to comment about the authorship of it to which
he stated that the question papers written in capital letters and also the answer sheets
written in capital letters may have been written by Shri K. C. Sarkar, Principal,
Z.T.C., NF Rly,, Alipurduar. Regarding remaining handwritten pages he could not

- say anything. Shri Ghosh further clarified that the said question papers and answer

sheets pertained to forthcoming commercial examination to be held on 3-9-98.

Shri Ghosh also clarified that Shri Jayanta Kumar Das, Tr. C.C. (LM.G)
and Amlan Bhadra, Tr. C.C. (APDJ) are due to appear in the forthcoming Goods

written examination to be held on 3-9-98 and oral examination to be held on 4-9-98.

The said sealed envelope containing 80 pieces of Rs.100/= denomination
each were handed over to Shri B. K. Das, B.M,, SBI, Alipurduar under his proper

| acknowledgement for keeping the same in his safe custody and to produce the same

as and when demanded by CBI or the competent Court of law.

No damage was caused to any person or property and no complaint was

received from any quarters. The check conducted at 1800 hrs.

1) Shri R. K. Agarwal Sd/- Illegible
2) ShiR. K.Das Sd/- Illegible
3) Shri A. R. Roychoudhury ~ Sd/- Illegible
4)  ShiB.K.Das Sd/- Tllegible
5) Shri S. Karmakar - Sd/-lllegible
6) Shri D. K. Ghosh Sd/- llegible
7)  Shil.K Das’ Sd/- Tllegible
8)  ShriK. C. Sarkar "~ Sd/-Tllegible -

Attested

Sd/- Tllegible

Seal
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( TYPED COPY) ' ANNEXURE- E-2

SURPRISE CHECK MEMORANDUM

Today i.. on 1-9-98 on receipt of a secret information to the effect that Sri

"Jayanta:Kr. Das Tr. C.C (LM.G) at ZT.C, NF Rly Alipurduar Jn. had obtained
question and answer papers for his forthcoming written examination to be held on 3-
9-98 by paying a sum of Rs.4000/- (Rs.2000/- each for himself and Sri Amlan -
Bhadra) as demanded by Sri K.C.'Sarkar, Principal Z.T.C Alipurduar, N.F. Rly for

their success in the examination, a surprise check was conducted on Shri Jayanta

Kumar Das while he was moving out in a Rikshaw from hospital 'road to ZT.C.,

| Alipurduar.‘ The said Shri J. K. Das was challenged by the following team members

who are as follows :

1)"
2)

3).

4
5)

Shri R. K. Agarwal, LO.P., CBI : SLG-SU
Shri R. K. Das, LO.P., CBI SLG- SU -

" Shri A. R. Roychoudhury, P.S.0., CB.I. SLG- SU

Shri B. K. Das, B.M., SBI, Alipurduar,College Halt
Shri S. Karmakar, Officer, SBI, Alipurduar.

On being challenged that he does possess the cjuestion & answer papers for the

forthcoming goods written examination to be held on 3-9-98, produced the following

papers :

1)‘

2)

3)

4

5)

6)

7

One handwritten question paper for Tarrif in two pages/sheets.
One handwritten question paper for goods accounts in two sheets.

One handwritten answer for the goods accounts (One sheet)

One question paper for goods accounts examination Tr. ASM Dt. 3.9.98

written in capital letters.

One handwritten answer sheet of goods accounts ((Double) written in

‘Capital letters (One sheet).

One handwritten question paper for goods tarrif examination of Tr. ASM
dt. 3.9.98 (One sheet) ’

One handwritten answer sheet of goods tarrif written in capital letters
(One sheet).
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On being asked about the source of the receipt of the aforesaid question &
answer sheets for the forthcoming examination to be held on 3-9-98, Shri J. K. Das
explained he had received the question and answer sheets written in capital letters
from Shri K. C. Sarkar, Principal, Z.T.C., N. F. Rly., APDJ after paying a sum of -
Rs.4,000/= as demanded by him. He also explained that the question & answer sheets
wn'ttén in capital letters were copied' by himself and Shri Amlal Bhadra, TR.C.C.
(APDY) under their respective handwriting for the tariff question & answer sheets and
goods accounts question & answer sheets respectively. He had also informed the |
team the said amount of Rs.4,006/= was handed over to Shn K. C. Sarkar as
demanded by him after keeping the same in an envelope of brown colour containing
their names written in his own handwriting. He also confirmed that the said amount

was handed over to Shri K. C. Sarkar in his chamber at about 1500 hrs. today.

After séizing the aforesaid documents, Shri Jayanta Kumar Das was brought to
the Chamber of said Shri K. C. Sarkar, Principal, Z.T.C., N.F. Rly. Where said J. K. Das
confirmed in front of the independent witnesses that he had handed over the said amount
of Rs.4,000/= to Shri K. C. Sarkar for the receipt of question & answer sheets and also

for ensuring their success/pass in the examination.

" Tt is also to mention that due to incessant rain this surprise check memo was

prepared in the chamber of said Shri K. C. Sarkar with the consent of the independent

-witnesses.
1). ShriR K. Agarwal Sd/- llegible
) 19.98
2) ShriR. K. Das Sd/- Tllegible
o 1.9.98
3) Shri A. R. Roychoudhury  Sd/- lllegible
. ‘ 01.9.98
4) Shri B. K. Das Sd/- Nlegible
' 1.9.98
5) Shri S. Karmakar - Sd/- Tllegible
. 01.09.98
6) Shri J. K. Das : Sd/- Tllegible -
, 1 1.9.98
Attested
Sd/- Tllegible
29/6/2001

Seal
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{or the information of 1.¢), with a copy o C.0O),

\s Anount of R.";.._’c}(]()() Was recovered fiom the office alimir
,\\1/‘“ ZTC AP, which was in the chamber of Principal (.0,

: P " Mgt
L B TN :

WRITTEN" BRIEF SUBMITTED BY SHRI SISIR SEN  GUPTA, CVITAL
M’POIN'IEI) A5 PRESENTING OFFICER N CONNECTION WITH 1y
DEPARTMENTAL ENQUIRY HELD AGAINST "sud K.,

SARK A
-, ENXCPRINCIPAL/ZTC/ APDJ.

---------------------------

----------------------------------------------------------------------------------

- As ordered by LO), vide urder sheet dated 9.1.2003, P.Oy Lricf js hereby submmie

Eight prosecution witness, four defence witness attended in the enquiry, nine
prosecution doquments, marked asg P-1 1o P-9. five dcfcncc documents marked as D1 to D5
one court witness and four court documents were also produced‘exhibited,

ARTICLE OF CHARGE:

Adticle of charge was fiamed against Shyi 1.
on prosceution documents as listed in Annexture-1I marked as P-1 1o P-9 wuy examine.
The charpe stands established from the docunmenis as well us from (he deposition of all the
prosccution  witness and  also one_of the defence witness. Sri

Sarkar, Principal/Z 1C/APD) based

InspectorCp3 IGangtok who w

a8 also the Invesi] sating Oflicer of ihe cage.”
18 Jrcer ol the case,

Coutt document ma hed s C-2 08« complain ade by one of the tainee CC of
Z1C that Shii K.C. Sarkar, the (hen Prncipal/TTC/APD]) demanded an amount of
Rs.3000° to declare him as passed in the forthcoming examination, On the basis of (his
complain a joint surprisc check was conducted on 1.9.98 just aficr paving the amount to
the Principal by $ii JJ. Das, Tr.CC/ZTC and in liey ol the money Principal’ZTC/APDI

handed over some question and Answer paper of forth coming examination, roees

On the basis of prosecution document marked q&_P_—Z_ax;g[_l_i:’[LL it i substantiated /
that the question and answer paper were recovered from Shri 1.Jc. Das, Tr.CC and an

ah of Sii .. Savkar, Priucipul.{\

S LK. Das i his deposition on 13.6.02 in teply to Q.1 admitted that the question
and answer papers were recovered {rom his custody, and vide ).No.15 shti Das boldly
stated that he himself had handed over Re.-1000- o Shri K.C. Sarkar. Principall ZTC vide
Q.No.17(1-2) Shri Das also adminted that the amoung of R4.4000/- was kept by him in the

driover of Shii .0, S kir, Principal, 21C (¢ ) when Slni Sinkar wary present who asked
hiti to Kéuep e money in his dravwer.

Al the other prosccution witnesses, Shii Barun K., Das. OHicer, YpBLI. Alipurduar
Court marled ag PWI, Shii Subliasis Rammalar Mlicer, SBUAlipurdu

ar Court marked ag
PW-2 attendad ag Independent witness admied i their deposition on 13.11.02 and

12.01.02 r-:-iuﬁcctivcly that the comrectness of the contents of both the
i

mcmorandum angd
also anthenticatey their Kignatue, found

available in botly the memorandum,

Further (wo mose withesy shit RIK. s, nspector, CBI niarked as PW-7. Sty
R.K. Aparwal, Inspector, CRE marked as PW-6 Shii DKL Ghosh the then Viee Principal,
ZTCAPDI marked as PW-3 and Shui LR, Roy Chowdhuy the then RSO marked ag P'\W-
8 also adwitied about the facts of the memorandum and authenticates their signature
available in the memorandum marked as prosceution document P-7 and P-7'1.

i
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' Shn AK. Tamang, Inspector, CBU/Gangtok who mvestigated the case, and attended i ‘;c;.,_
“as defence witness marked as 1DW-1 appeared before enquiry and in his deposition during -
c.\';«"mmation by CO vide Q.No.4 admilted that the memorandum is completely correct, . 5
Dufing re-cxamination by P.O. vide O.No.1 She Tamang stated that he himself recorded * T
the statement of S/Shri K.C. Sarkar, J.K. Day and_Amal Bhadra and then the recorded -
stdements were shown (o them and read over, During, examination by LO vide Q.No.1 . i
Stui Tamang stated that he was fully satisfied with the contents of the memorandum, !
_:‘_-. . From the above deposition of a defence witness who admits the demanding and ‘

‘chccpling the bribe money by Shri }.C. Sarkar. Principal/ZTC/APDJ in licu of some . . -
- Yuestion and answer paper est

, Vide daily order sheet No.9 dated 31.7.2002 iter Nod LO desires (0 send the
recovered Question and Answer P

Further: from the CO’s letter addressed to the CSO/MLG marked ag defence -
document No.4 wherein CO Shri F.C. Sarkar, Principal/Z 1'C admitted that — '

a)
b)

<)

d)

N . St
ablished the fact and correctness of the Aticle of charge, G .

apers in GEOQD for verification of handwriting but .0

L 4

§ o

Shii Sarkar found the envelop in his drawer.

‘He opened and found some G.C. notes.

Counted the said G.C. notes
amounting to Rs.8000/~,
Ee hept this in his stect almirah under safe custody,

and found 80 numbas of 100 tupeey i.C.onoles

. . | . . ’
Then in 2™ para of the said letter

) CBIteaminterrogated and searched the Almirah and vitu
b) They got the envelop containing the money and counted.

Foom the alonve 1 s aivatal
the money sirs ot disglosed by

ally every thing,

At the ifaomation abont the covelop containing |
Shet Bl Sakae Prinipal Z1C 1o the CDI team o all

While the CBI team could trace the same by scarching.

Henee the ovidences substan
< zpted by the Princip
cstablished,

It

is hwrcdore, evident that the charge  franjed against Shn K.C,
Principal ZTC APDY are established on the basis ol document
winesscs and other relative {

tially shows that the bribe amount of Ks. 8000~ was

aVZTC in liew of some question and answer paper, and the charge is

Sarkar,
ary evidence, depuosition of
acts disclosed during the course ol enquiry.

P.Os brick s submitted 10 Sl e\l.B.\ Dasc Inquiry Officer Ex.CPDE for his

information and necessary action pleace,
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ANNEXURE... H

INQUIRY REPORT OF DAR CASE AGAINST SHRIK. C. S‘ARKAR

'm;‘.n‘;: R

28. FINDINGS.

.l

Havmg gone ~through all the recorded evidences, documents and cons:dermg |
all circumstantial ewdences brought out during the inquiry proceedings, I have come -

to the conclusion that the charges as framed in Annexure - | of the Memorandum

No. ZISS//CONIDAIGAZ(KCS) dt. 30-05-2001 issued by General --Manager,

Northeast Frontier Railway, Maligaon, followed by the corrigendum of Charge

Memorandum ‘vide: ‘:_General Manager, Northeast Frontier Railway, Maligaon, - ’

Guwahati's No. Z/SS/CON/DAIGAZ (KCS) dt. 30-08-2001 against Shn K. C. Sarkar,

the then Principal, Zonal Trammg Centre, NF Railway, AI|purduar Junction, since |
H retired as S.TMICONIN_ F. RLY./MALIGAON is :- E

. Substantiated

Dated : 28.02. 2003 M? | - .,
Place KOLKATA

e

Inquiry Officer
&
Retd. Chief Planning & Design Engineer,
8. E. Railway, Garden Reach.

P e 1 S
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CONFIDENTIAL

" CENTRAL VIGILANCE COMMISSION

The Commission has perused the 10's report, DA's views and

-2&- " ANNEXURE_ ,L:
| o

the connedled records of the case. [ is observed that the charge ot

aceeptance ot illegal gratitication having been conclusively proved.
the case warrants imposition of a stll major penalty which is the norm
m such cases ol bribery, The Commission would, therclore, advise
mposition of a stll major penalty on Sh. K.C. Sarkar, Principal, Z'1C.
2 Action taken in pursuance o (he Commission s advice may
please he intimated.

\ 7 Y
/ 4 s
'Y [/52...____._..,./
————— RS P -

(AVINOD KUMAR)
UNDER SECRETARY

Ranlway Board(Shri Shiv K imar, Advisor-Vig,) :
CVET LD Note No.000G/RL Y056 Dated : 0 3 VLU 7405

’

A4

Rakhee Sitauthia Chowdhary
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’ CONFIDENTIAL

NORTHEAST FRONTIER RAILWAY

OfTice of the
General Manager/Con

Maligaon,Guwahati-l 1.
N Z/SSICONMDAIGAZLKCS) ‘ Dated: 12.10.2004

To B
Shit K. Sarkar,
Retd. STM/Con,
Maligaon.Guwahat-11. :

Sub: Supply of CVC’s Second Stage Advice on DAR proceedings .

Rel: Your fetter No.Nil dated 04.10.2004.

Reterence above, a copy of CVC’s sccond stage advice s sent. herewith  as -
desired. You are requested to submit your representation at the carliest.

DA One.

" | . R ‘( Aug) \”\\2\\5\0\4

0.7 e AIKIA).- |
Wb v Dy.CPO/Con ;
a S % L F‘or General Manager/Con !
” ’1
i
|
[}
|
!
|
gt
N
.o
. i
o
Certified to ue Copy
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' The gn eral Manager/CON
¥&
Disuphnaly Authority,
N.F. Railway/Maligaon

‘Sub: Final Representation on Enquiry Report vide Major Memorandum No. K
- Z/SS/L,ON/DA/(:AZ/(KCS) dated 30.5.2001 against Shri K.C. Sarkar Retd.
, Pnnmpdl/ZTC/APDJ

Ref: Your Office letter No. Z/SS/CON/DA/GAZ(KCS) dated 17.9.2004 and
12.10.2004 (confidential). '

Sir,

In obedience to your office letter cited under reference above,. 1.do beseech

your profound look to the following submission i in the form of Final representation in
connection with above cited Charge Memorandum.

~
o
/i

1. (That Sir, ab initio, the undersigned not accepted the Enquiry Report submitted \
by Shri ML.R. Das, (Retd. CPDE/S.E. Railway) Hon’ ble Enqmry Ofﬁcer No where i in h
his Report, the Hon’ble E.O. could establish the allegation beyond doubt. Further the

demand and acceptance of RIODZYy/ by.CO aisﬁalleged has not been proved beyond

R clb%t’ During; enquiry, Hon ble‘EO .alsa. could ngt. cortre-- {:paevndus'zonfhat‘bdnd

gmt e T e R I R e e TR Y T L - SO T"-—_‘s:; - ﬁ-ﬂa-—»)"‘s "' i, Tt
N “"a‘:.-_.-\h‘,--..a

wmlm mahuscnpt quesitonpaper hag' Béfrt,jhamfcd oiver thnJ’ ot Da .‘oh?f ofe’che ey 7~
trainees bv the CO. The said so called manuscript hand written question pz;per has not. |
been compared with the original one kept in the office of Principal/ZTC to establish

3 the veracity of so called manuse 1pt question paper. Further Shri Amlan Bhadra

(PW-5) contradicted his pre-recorded statement by’ disagreeing with contents of the

statement. He is also the complainant in the case.

Shri Jayanta K1 Sen (DW-3) stated v1de Para 20.12. l(u) & (m) that he never

heard anything advérse abouf $aid Shii Siirkar (CO) and there was 16 inférinitisn Wwith =7 T
him that post- training examination chn be passed only on giving bribe money to the ‘
Principal/ZTC/APDYJ. ' /

_ Contd...2 /
| | _ . | /
4 @\o\.\“" \ad | |

N
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Shr1 Ranjit Mandal, another CC (DW-4) also stated that he had no information

~during his training at ZTC relating to post training examination by giving money to

the Principal/ZTC/APDJ. Numbers of the Currency Note recovered worth Rs.8,000/-
stated to be recovered from the Almirah has not been recorded either in Charge Sheet

orin separate sheet to prove beyond doubt dunng enquiry that the said amount has

-

N

been recovered from the custody of C.O/The Hon’ble E.O. over looked this vital

aspect and simply based on oral evidence to sustain the recovery part.

As alleged that hand written manuscript so called question paper (written in

capital letter) stated to be hand writing of CO has also not been proved by getting thig « © ...

- examined by GEQD. The prosecution without verifying and examining the hand

e It—-..

.....

paper has bcm wn&m%nm Althougtx wdc paru 25 4 of the rcpor't E.O pemied out.; s ‘A‘«i’:*

o thdt hc proposed 10 get the handwn’ung of tub C. U e\iamped by the _GEQD to whlch

¥

PO agreed but CO expressed reservation.

During the enquiry stage, CO’s proposed examination of handwriting by
GEQD appears to be an over-stepping of his jurisdiction. The proper authority in this
case to obtain examination report was the D.A. not the E.O. In this contexct, CO very

rightly expressed his reservation in this regard.

Shri_Amlan Bhadra, Comml. Clerk, the complainant who submitted a

complaint to CBI, had withdrawn the complaint in_writing at a later stagpe.

Therefore, the merit of the case lost its credential.

In support of my aforesaid submission, I would like to enclose copy of the
Defence Brief to your honour for kind perusal please.

By over looking the aforesaid facts and evidences, the Hon’ble EO proved the
allegations.

Contd. . 3

) ¢ e

1

TR

wmm A

i ~‘]‘t1DC' of CO by;ﬁwe sajd » ulhomy ibrust upon the CO ﬂ\at ‘dw manuscnpt quest(on“;, .
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P



-+ Leen withheld which caused-considerable financial stringency to. rmn, the family and

e

3- | | )

1t is revealed from the second stage advice of CVC that Commission has kindly

~perused the E.O.’s report, D.A.’s view and the connected records of the case and

observed that the Charge of acceptance of illegal gratification having been

concluswely proved Sir, in the E 0.’ s report. acceptance of said money has not been -

concluswely moved “Even though the Commlssmn advised imposition of stift Major"' L

penalty on me.

Sir, meanwhile, I have retired from services on supérannuation on 28.2.2002

and due to pending finalisation of the aforesaid case, the DCRG and commutation has

 settlement thereof during post—retirement stage.

4“\’

.‘,4.,.‘

: S:r dde twnor(‘rcwpt of ';he satd ﬂamount,l am, nbt m a Posmon e\/cn 1o help

B A T SR ’-n«,-:

"y Soh twards fhé?urthe‘r plosccuhem o‘f his hlgher stgdles o Lo L

In view of the above, I would felvently request your kind honour to look into

the case sympathetiéa[ly and decide the case considering the financial instability faced

by a poor, Railway Officer like me during Post-retirement stage and for which act of
your kindness, I-shall remain ever grateful to your honour, Sir) ;

With regards,

Enclo: Copv of Defence Brief.

Yours faithfully,

3,
mgk‘ar)bl\

Retd. STM/CON/MLG

n-10°

’r.'-‘
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DISCIPLINARY PROCEEDINGS -

Lo

AGAINST _
SHRI K.C. SARKAR, STM (RETD.).

MINISTRY OF RAILWAYS.
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Her FNE A 3uHl

ML w13, weaei 48
UNION PUBLIT SERVICE COMMNIESSION

(SAMGT LOK SEVA AYO®M)

DHOLPUR  TOUSE, SHAHIAHAN ROAD
- o e voon
New Dethi- oot
. "N e

e s . - 2.8.0Ci 2005
'he Sceretary to the Government of India
Ministry of Railways
Ratlway Board
New Dethi

FAttention Shrt KUK Sharma, Joint Scerctary(E&P)
b A T
_——

~ Subjeet: Disciplinary  proceedings  against  Shri K.C. Sarkar, Retd.

STNM/Con/NE Railway.
Sir,

I am dirceted to reler to your letter No.E(O)I-2004/PU-2/NF/51 dated
9.6.2005 on the subject and to communicate the advice of the Commission as
follows: |

2. The Commission note that the General Mgnager/Con/NF Railway, Disciplinary
Authority (DA) issucd a Memorandum dail’30,5.2001 and corrigendum dated
20-8-2001 under Rule 9 of the Railway Servants (D&A)-Rules, 1968 asking Shri
K.C. Sarkar (hereinafter called the CO) to explair-the following Article of Charge:

ARTICLE OF C1 I/\R(?;l.‘?,

Shri K.C. Sarkar, STM/Con while posted and functioning as

Principal, Zonal Traming Centre, Aliurduar failed to ensure

fairncss in conducting the examination of traince CCs at the ;
centre.  Shri - Sarkar, disclosed the question paper of the
cxamination to be held on 3.9.98. at the Zonal Training Centre for

mohey consideration of Rs.2000/- per candidate.
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Shri Sarkar failed to give any tangible explanation about the
rccovery from his office Almirah a sum of Rs. 8000/- in an

cnvelope with names of two candidates of the examination written
on top.

CThus Shre KLC Sarkar f(ailed to maintain absolute integrity,
displayed lack ol devotion to duty and acted in o manner
unbecoming of a Railway Servant, thereby violated Rule 3.1(i)(i1)
& (iii) of Railway Service Conduct Rules, 1966.

23 A statement of imputations of misconduct/misbehavior was also forwarded

with the memo ibid. In his reply-dated 30.5.2001 CO denied the charges against
him and as a result, a formal inquiry was held. The CO retired from service on
18 2.2002 and the proceedings are deemed to have continued under Rule 9 of
Railway Services(Pension)Rules ,1993.The Inquiry Officer (10) in his report dated
199 003 held the charpe as proved. A copy of the inquiry report was sent (0 the
CO vide memo dated 17.9.2004 to enable him to make submissions, if any, to the
findings of the 10, 1lis representation dated 19404 was duly considered. The
President [DA) after taking into consideration the report-of the 10, the facts of the
case and representation submitted by the CO has taken the provisional decision (o
mmpose a penalty of withholding of pension or gratuity or both on CO. The case
records have therefore been forwarded to thee€€ommission for advice.

-
~

4, The case records have been examined carefully by the Commission -and-

then observation are as under:

A1 The Commission note that Shri K.C. Sarkar (CO) was posted -as Principal,
Zonal Training Centre, NLF. Railways, Alipurduar duringGScplcmber, 1998. During
this time, CRI/ACB/CAL EBIAGBHA = received-a verbal complaint followed by
writien confitmation from Shri Amalan Bhadra, Traince C.C., undergoing training
in 71C. alleging that e had been asked on 1.9.98 to pay Rs. 3,000/~ to Shri K.C.
Sarkar (CO). for passing the cxamination héld on completion of basic training of
fresh recruits. On 1.9.98 Shrt Jayanta Kumar Das, another Traince C.C. was
intercepted while he was moving out in a rickshaw from- Hospital Road to
7 TC/Alipurdar, and was found with some incrim@ating documents along with

hand written question papers relating to trainees’ examination scheduled to be held
on 3.9.98.

A2 The Commission further note that a surprisc check was then conducted by a
team consisting of members of CBI/Siliguri sub-unit, RSO/CBY/Siliguri, in the
official chamber of the CO. A sum ol Rs. 8000/-- GC - notes of denomination
s 100/- each were recovered from the office almirah of the CO in the presence of

(o
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independent witnesses, The names of Shri Jayanta Kumar Das, Trainee C.C. and
Amalan Bhadra, Traince C.C. were writtgh on the cnvelope. During interrogation
of both the trainces it was conlirmed that (hey had paid Rs. 2000/- cach o (he
Principal for obtaining question and answer papers prior 10 comimencement of
cxamimation. The CO could not offer any plausible explanation about the source of
Rs.8000/- recovered from his office almirah,

4.3, The Commission also note that another raid was conducted by the CBI on
Shri J K. Das, Trainee Commercial Clerk, who was caught along with written
question paper relating 1o trainees’ cxamination scheduled to be held on 3.9.98.
The CBIVACB/Caleutta recommended initiation of Major Penalty proceedings
agamst Shri IK.C. Sarkar (CO).

5. The Commission observe that the charge against the CO is that “while
posted and functioning as Principal, Zonal Traming Centre, Alipurdar, he failed to
coswie fairness i conducting the examination of traincc CC’s at the centre, by
disclosing the question paper of the cxamination to be held on 3.9.1998 at the
Zonal ‘Traiming Centre for monctary consideration of Rs. 4000/- per candidate. A
sum ol Rs.8000/- were recovered from CO’s office almirah in an envelope bearing

the name of two examinees i.c. J K. Das and Amlan Bhadra. But he could not give
any reasonable explanation for this recovery”, '

>0 The Commission note that the case of the prosecution is that an amount of
Rs. 4000/ was given by PW-4 Shri J.K. Das to the CO for the supply of question
papers and answer sheets. PW-4 has admitted that he paid this sum to the CO at the

- rate of Rs. 2000 for cach candidate and that the CO asked him to keep the money

i the drawer of his table. .

6. The Commission note that the CO has claimed that he  found the envelope
- the deawver of his oflice table when he returned from lunch and a post lunch
round ol the Institute, According (o him he was perplexed and he kept the moncy
m his office almiral, “for the salety of the notes, keeping in view the dignity of the
cducational institute™. 1le thought he would induire from his office about this
moncey. But just as he was about (0 do s0, the CBI tcam ecntered his chamber,

stopped him from lcaving his room and then recovered this amount from the
almirah. -

7. The Commission note that the CO has not denied the recovery of the money
from his office almirah. The Commission fecl that It was strange as to why the CO,
il he was really surprised (o find the notes in his drawer, took the money from the
drawer and kept it in the almirah under lock and key? The Commission are of the:
view that he should have straightway called his PA, Peon and enquired from them

.
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as {0 who unluul his room in his ;leLllLL and kept the money in his drawer. He
should have immediately called the Vice Principal and other senior officers on the
telephone and informed them about the happening, ‘The Commission note that he
took no action and instead put the amount quictly in his own alinirah. At lcast,
when the CBF team entered, he should have immediately handed over the envelope
to- them and told them the facts. On the contrary, he left it for the CBI team to

make a scarch of his office chamber and then discover this amount hidden in his
hand bag, mside his almirah.

7.1, <Fhe Commission obscrve that as a follow up action, the CBI recovered the

. question papers and answer sheets from PW-4 Shri J. K. Das, in a surprise check.
-~ When these sheets were shown to the Vice Principal, he stated that it may be in the

CO s hand-writing but fater Vice Principal Shri Dilip Kumar Ghosh PW-3 changed

his version by stating that it may or may not be in the CO’s hand writing.

Flowever. PW-4 admitted that he paid Rs. 4000/- for question paper and answer

sheets to the CO n the CO’s Office Chamber. It is also confirmed by the two

mdependent witnesses, PW-1 Shri Barun Kumar Das, ¢x Branch Manager, SBI,

Ahpurduar and PW-2 Shii Subhasish Karmakar, Lx-Officer, SBI, Alipurduar that

these manuscript question papers were indeed seized by the CBI team from PW-4

~and that these papers related (o Railway matters and were meant for an

sxamination to be held on 3.9 98.

7.2 The Commission note that the lacuna in this case is that the handwriting in’
which the question papers were writlen was not verificd from the Government
Lxaminer of Questionable PDocuments (GEQD). In his defence brief, the CO
apreed that sinee the matter was not referred to the GEQD, there is no proof that it
o was he who wrote the question papers; hence the charge is not authenticated. The
CO. however had reservations about verification of the manuscript question papers
from the GEOD. as pointed out in the daily order sheet No. 9 dated 31.7.2002. The
Commission are of the view that this is a clear indication that he was afraid that the
verification report may po against him, cven though the papers handed over by him
in licu of the moncy, were subscquently different from the actual papers, as a result

“?’ b ol the above casc.

.

b 73 The Commission note that the scizure of question papers from PW-4 and

' ey PW 4 s admission that he paid Rs. 4000 to the CO, the recovery of a sum of
“. d . \ s LY YT . . . -‘ . ld l

Lot money jrom the steel almirah of the CO’s office chamber (from inside the

o undopc on which PW-4 had himself written his name and the name of Shri

Bhadra) are all clear evidence that the CO took money from the trainces in return
for revealing the question papers o them. The Commission are therefore ol the
view that charge is proved beyond doubt against the CO.
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8. I the light of their findings as discussed above and after taking into account
alb other aspects relevant to the case, the Commission consider that the charges

proved apgamst Shei KLCL Sarkar, CO - constitute grave misconduct and ends of
Justice would met if penalty of forfeitwie of CO’s pgnSion and gratuity on

permanent basis is imposed on him. They advise accordingly.

9. A copy of orders passed by the Ministry in this case may be endorsed for
Commission’s perusal and records.

10, T'he case records as per the list are enclosed, receipt of which may kindly be

acknowledged.
‘ Yours faithfully,

‘Q"\ /‘E

(v
(DINESH KUMAR)
UNDER SECRETARY

Fncl. 1 Two spare copies of this letter.
2. Casc records as per the list attached.
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GOVERNMENT OF INDIA
MINSTRY OF RAILWAYS
(RAILWAY BOARD)

Nea. li',(())I-Z(HDLI/I"U-ZINI‘"/SI New Delhi, dated 27 -12.2005

ORDE R

Disciplinary proceedings under Rule-9 of the Railway Servants
(D&A) Rules, 1968 were initiated against Shri KC Sarkar, the then
STM/Con/NF Railway (since retired) by the General Manager/Con/NF
Railway under charge memorandum No. ZISSICon/DA/GAZ, (KCS) dated

30.5.2001 (read with Corrigendum  dated 30.8.2001)

on the following
charges:

“Shri KC o Sarkar, STM/Con while posted and

functioning as Principal, Zoual Training  Centre,

Alipurduar- failed to ensure fairness in conducting the

examination of trainee CCs at the centre, Shri Sarkar,

disclosed the question paper of the examination to be

held on 3.9.1998 at the Zonal Training Centre for
- monctory consideration of Rs. 2000/- per candidate,

Shri Sarkar failed to give any tangible explanation
about the recovery from his office Almirah a sum of
Rs.8000/- in an envelop with names of two candidates of
the examination written on top. '

Thus Shri KC Sarkar failed to maintain absolute
integrity, displayed lack of devotion tg duty and acted
ina manner unhecoming of a Railwhy Servant, thereby
violated Rule-3.1 (i) (ii) & (iii) of Railway Service
(Conduct) Rules, 1966.”
2. After considering the defence statement dated 7.12.2001 of Shri
Sarkar, wherein he denied the charges, General Manager remitted the case to
inquiry and Shei MR Das. CIPDIY/SE Railway was appointed as Inquiry
Olficer to inquire into the charges framed against Shri Sarkar. The Inquiry
Officer. in his report dated 28.2.2003. held the charges as substantiated
against Shri Sarkar, As per procedure, a copy of the 10°s report was served
on Shri Sarkar enabling him to submit his representation there against.  Shri
Sarkar submitted his representation dated 19.10.2004 against [O’s report.

\)\,Lv.) t)\muw A 4
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Rakhee Sirauthia C howdharp
ADvocare
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3. The above disciplinary proceedings instituted against Shri Sarkar
under Rule-9 of the Railway  Scervant (D&A) Rules, 1968 before his
retirement are deemed o have continued under Rule-9 of the Railway
Serviees ((Pension) Rules, 1993 after his retirement on 28.2.2002.

4. As Shri Sarkar had retired in the meantime and the proposed penalty
wirs not within General Manager's competenee. General Manager forwarded
the case to the President.

5. After giving carcful consideration to thegreport and proceedings of
inquiry, representation of Shri Sarkar on 10°$ report and other relevant
records/aspects of the case, the President, in consultation with Union Public
Scrvice Commission, has come to the conclusion that the charges are proved
beyond doubt against. Shri KC Sarkar for the detailed reasons given in
UPSC’s letter No. IF. No. 3/139/2005-SI dated 28.10.2005. Accepting the
advice ol UPSC and holding that the charges proved against Shri KC Sarkar,
Retired STM/Con/NIF Railway are indicative of commission of grave
misconduct, the President has decided (o impose a penalty of “forfeiture of
his pension and gratuily on permanent basis™ onhiim. This 1s Tiereby done.

6. A copy of UPSC’s letter No. F. No. 3/139/2005-S1 dated 28.10.2005

containing their advice is enclosed is enclosed.

7. Shri KC Sarkar is required to acknowledge reccipt of this order in
wriling.

By order and in the name of the President. \A«L\.a'

( K.K. Sharma)
Joint Secretary (E&P)
Railway Board

\

Shri KC Sarkar,
Retired STM/Con/
NI Railway

9.' ) 'C(,\
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" NORTHEAST FRONTIER RAILWAY

CONFIDENTIAL

Office of the
General Manager/Con
Maligaon,Guwabhati-11
No.Z/SSCONDAIGAZ(KCS) Dated: 06- 02-2006
Foy
Shri K.CL Sanker,
Retd. STM/Con ’
PTG S S R A2
e e Dy
I} (
‘,"u"' PEEEN {7,\_.,\.1...'\

(" ’

*

Sub: Sub: Disciplinary proccedings against Shri
K.C.Sarkar, Retd. STM/Con/N.F.Railway.

Ratlwoy  Board’s Order bearing No.  E(O)1-2004/PU-2/NF/51  dated
27822005 regarding imposition of penalty of forfeiture of pension and gratuity
on - permancent basis along with a copy  of UPSC’s  advice bearing
No.F.N0.3/139/2005.8.1 dated 28" Oct/2005  is sent herewith for  your
information. Receipt of the same may be acknowledged in the enclosed format.

DA E Railway Board’s letter.
2. UPSCs advice fetter
3. Format,

(e

(A Saikia)
Dy.CPO/Con
IFor General Manager/Con

Copy torwarded for information and neeessary action to :-

B Caatow

. OUP)/Con/MLG alongwith acopy ul‘kiyv;‘ll(mrd"s arder.
PYACAS stated, N
.
d Dy.CPO/Con

- For (J‘encﬁ;ll Manager/Con

Certified 1

true Copy

Rakhee Siraztila Chowdhury
ADVOCATE

"
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ail ""‘4 Shri K.C. Sarkar
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Reply on behalf of Respondents to the above O.A.:

The Respondents most respectfully beg to state that the

Respondents have gone‘ through the original application and

“understood the contents thereof.

The Respondent crave leave of this Hon’ble Tribunal to place
on record the preliminary objections/submissions, for better
appreciation of the case and in the interests of justice.

Preliminary objections

1. The Respondénts submit that this application is not
maintainable in law as the Applicant is requesting this Hon’ble
Tribunal to re-assess the evidences on record and to come to a
different conclusion which is not permissible in law as this
Hon’ble Tribunal in its power of judicial review has not to re-
assess the evidence as held by the Hon’ble Supreme Court in a
catena of cases, including the case of Transport Commissioner
V/s A. Radhakrishanan and the Hon’ble Tribunal is required
only to see whether che procedure is properly followed- in

holding the enquiry and the principles of natural justice have

been duly followed.
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2. The Respondents submit that the Hon’ble Tribunal’s
powers of judicial review do not take into its ambit the exercise
of going into the truthfulness and correctness of the charges
and the findings as held by the Hon’ble Supreme Court in the
case of Transport commissioner V/s K.Ramamurthy and in the
case of Registrar High Court of Bombay V/s S.S. Patil and other

cases.

3. The Respondents submit that the Hon’ble Tribunal
cannot be approached to act as a court of appeal so as to go
into the facts of the case to arrive to a different conclusion as

held by the Hon’ble Supreme Court in a catena of cases viz,

Shri Parma Nanda Vs. State of Haryana & Ors.
SLP (Civil) No.6998 of 1988.

\J

% The jurisdiction of the Tribunal to
interfere with Disciplinary matters or
punishment cannot be equated with an

appellate jurisdiction.

J

% The Tribunal cannot interfere with the
findings of the Inquiry Officer or
competent authority where they are not

arbitrary or perverse.

/7

X3 If there has been an enquiry
consistent with the rules and in
accordance with the principles of Natural
Justice, what punishment would meet the.

' ends of justice is a matter exclusively
within the jurisdiction of the competent

authdrity
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< If the penalty can be lawfully imposed
and is imposed on the proof of
misconduct, the Tribunal has no power to

substitute its own discretion.

% The adequacy the penalty, unless it is
malafide, is not a matter for the Tribunals

to be concerned with.

*

% The Tribunal also cannot interfere
with the penalty if the conclusions of the
Inquiry Officer or competent authority are
based on evidence, some of which may be

irrelevant or extraneous.

4. The Respondents further submit that this application is
bad for mis-joinder of parties as the UPSC is not a necessary
party. UPSC is only an advisory body and their advice had been
sought in the case in accordance with the requirement of

consultation with them as laid down in Article 320 (3) (c) of the

Constitution of India read with Regulation 5 (1) of the UPSC

(Exemption from Consultation) Regulations, 1958. As the cause
Qf action complained against is the decision and order of the
Government, the Commission have been impleaded in this case
unnecessarily. 5. The Respondents are gi{ring herein below the
brief facts of the case for better and proper appreciation of the
faéts and the case against the Applicant and in the interests of

Justice.
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Preliminary submission:

6 Based on a written complaint by one Shri Amlan Bhadra,
Trainee Commercial Clerk, Alipurduar, Zonal Training Centre to
CBI alleging demand of a bribe of Rs. 3000/- by Shri K.C.
Sarkar, the then Principal/Zonal Training Centre, Alipurduar,
NF Railway for ensuring success in the ensuing post-training —
final examination to be held on 03.09.98, a surprise check was
conducted by CBI and a personal search was made of Shri
Jayant Kumar Das, another trainee Commer’cial Clerk on
01.09.98 and another surprise check was conducted on the
same day in the office chamber of Principal, Zonal Training
Centre b3; CBI in the presence of independent witnesses (two
Bank officers). The first surprise check involving the personal
search of Sh. Jayant Kumar Das, Trainee Commercial Clerk by
CBI revealed some manuscript handwritten question papers and
answer sheets alleged to have been prepared by Sh. K.C. Sarkar
for post-training examination of Sh. Jayant Kumar Das, Trainee
Commercial Clerks to be held on 03.09.98 at the Zonal Training
Centre. The surprise check conducted invth'e office chamber of
the applicant led to recovery of Rs. 8,000/- from the steel
almirah of the office chamber of the applicant. The money was
found in an envelope, kept in the hand bag of the applicant in
the almirah. The surprise check memorandum for the two
surprise checks conducted on 01.09.98 were duly prepared and
signed by the CBI officers making the check, the independent
witnesses and the .applicant, A Preliminary Enquiry was

registered by CBI on 01.12.98 in the case.
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7 Subsequently, disciplinary proceedings under Rule 9 of
Railway Servants (Discipline and Appeal) Rules, 1968 were
initiated against the applicant vide -issue of Charge
Memorandum No.Z/SS/Con/DA/GAZ (KCS) dated 30.05.2001
on the following charges :

“Shri K.C.Sarkar, STM/Con while posted and functioning
as Principal, Zonal Training Centre, Alipurduar failed to
ensure fairness in conducting the examination of trainee
Commercial Clerks at the centre. Shri Sarkar, disclosed
the question paper of the examination to be held on
03.09.1998 at the Zonal Training Centre for monetary
consideration of Rs.2000/- per candidate.

Shri Sarkar failed to give any tangible explanation about
the recovery from his office Almirah a sum of Rs. 8000/- in
an envelope with the names of two candidates of
examination written on the top.

Thus Shri K.C.Sarkar failed to maintain absolute
integrity, displayed lack of devotion to duty and acted in a
manner unbecoming of Railway Servant, thereby violated
Rule 3.1 (i) (ii) & (iii) of Railway Service (Conduct) Rules,
1966”.

8. After considering the defence statement dated 07.12.01 of
the applicant wherein he denied the charges, General Manager,
NF Railway remitted the case to inquiry. The Inquiry Officer in
his report dated 28.02.03, held the charge as substantiated
against the applicant. As per procedure, a copy of the 1.O.’s

report was served on the applicant enabling him to submit his

~
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representation thereagéinst. The app‘licant submitted his
representation dated 19.10.04 to the inquiry report.

9. After consideration of the applicant’s representation on
the 1.O.’s report and all other relevant records, the General
Manager forwarded the case to the President as the proposed
penalty was not within his competenée and also since the officer
had retired on 28.02.02, the President was the Disciplinary
Authority in the case. The President considered all relevant
records of the case and after consultation with UPSC as per

Constitutional requirements imposed the penalty of

" “forfeiture of his pension and gratuity on permanent

basis” vide order dated 27.12.05.
10. The applicant has, thereafter, filed the subject O.A. in

CAT/Guwahati challenging the advice of UPSC dated 28.10.05

"~ and the penalty imposed on him vide order No. E(O)I-2004/ Pu-

2/ NF/ 51 dated 8 8.2003.

11.  Since the penalty was imposed on him by the Disciplinary
Authority after consideration of the Ihquiry Report, the
applicant’s representation thereagainst and all other relevant
records, and the proceedings have been held in accordance with

the statutory rules and the principle of natural justice and there

. having been no irregularity in the procedure, the subject O.A. is

12.

not sustainable and hence is liable to be dismissed.

PARAWISE REPLY:

With reference to para 4.1 of the O.A., it is submitted that the

contents of the said para are not denied to the extent they are borne

out by records.
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13.  With reference to para 4.2 and 4.3, it is submitted that
based on the written complaint lodged by one Shri Amlan Bhadra,
Trainee Commercial Clerk, Alipurduar, Zonal Training Centre with
CBI alleging demand of a bribe of Rs. 3000/- by Sﬁri K.C. Sarkar,
the then Principal/Zonal Training Centre, Alipurduar, NF Railway
for ensuring success in the ensuing post-training - final
examination to be held on 03.09.98, a surprise check was
conducted bj CBI and a personal search was made of Shri Jayant
Kumar Das, another trainee Commercial Clerk on 01.0.98 and
another surprise check was conducted in the office chamber of
Principal, Zonal Training Centre in the presence of two Bank
Officers as independent witnesses. The first surprise check
pertaining to personal search of Sh. Jayant Kumar Das, Trainee
Commercial Clerk revealed some manuscript handwritten
question papers and answer sheets alleged to have been prepared
by Sh. K.C. Sarkar for post-training examination of Trainee
Commercial Clerks to be held on 03.09.98 at Zonal training
Centre. The surpriée check conducted in the office chamber of the
applicant led to recovery of Rs. 8,000/- from the steel almirah of
the office chamber of the applicant. The money was kept in an
envelope, which in turn was kept in the hand bag of the applicant
in the almirah. The surprise check memorandum for the two
surprise checks conducted on 01.09.98 were duly prepared and
signed by the CBI officers, the independent witnesses and the

applicant. A Preliminary Enquiry was registered by CBI on

01.12.98 in the case. Thereafter disciplinary proceedings under

Rule 9 of Railway Servants (Disciplinary and Appeals) Rules, 1968

were initiated against the applicant. The charge against the
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applicant has been proved in the coursé of thé inquiry held under
statutory rules and conducted in accordance with principle of
natural justice. Based on the charge proved against the applicant,
the penalty of forfeiture of entire pension and gratuity on a

permanent basis had been imposed upon the applicant. The

applicant was given full opportunity to defend his case before the .

imposition of the penalty and the copy of the Inquiry Report was
also given to the applicant to represent against the same, of which
opportunity he has availed. The money amounting to Rs. 8000/-
(in eighty 100 rupee GC notes) contained in a brown envelope on
which the name of Sh. Amlan Bhadra and Sh. Jayant Kumar Das
Were> written was found from the applicant’s hand bag (a personal
property of the applicant) kept in the almirah in the applicant’s
chamber, in the presence of independent witnesses. The
explanation given by the applicant regarding the money found in
his room was given in the course of the inquiry and has been duly
considered by the Inquiry Officer before reaching his findings. The
penalty was imposed after consultation with UPSC as per
Constitutional requirement. UPSC, an independent Constitutional
Authority have held the chérge proved beyond doubt against the

applicant in their advice dated 28.10.05

14. With reference to para 4.4, it is submitted that a CBI
check being made upon the épplicant involving recovery of money
claimed to have been paid illegally on demand was a serious
matter and therefore necessarily had to be reported to the higher
authorities by the applicant.

15. With reference ;co para 4.5., it is submitted that since the

subject case is not a prosecution case by the CBI but the case of a
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surprise check by the CBI leading to disciplinary proceedings by
the Railway Administration against the applicant, the delay in
lodging the FIR by the CBI has no relevance.

16. With reference to para 4.6., it is denied that thé
applicant was abused by the CBI on 21.12.98. In the course of the
enquiry Shri A.K. Tamang, Inspector/CBI has denied that any
such specimen of handwriting of the applicant was obtained on the
relevant date by the CBIL.

17. With reference to para 4.7, it is submitted that the
averments made by the applicant are a matter of recofd.

18. With reference to para 4.8. and 4.9, it is submitted that all
copies of RUDs were supplied to the applicant. Further, of the
additional documents asked for by the applicant, two were
supplied to him. Two of the other documents asked for by him
were not available since CBI denied having collected them during
the course of the enquiry. In respect of document at-item 5
demanded by him, it was advised to him that this would be
proﬁded to him during the course of the enquiry. It is further
submitted that all available documents were provided to the
applicant and during the enquiry, the applicant was asked on the
concluding day of the hearing ie. 31.01.03 aiong with the
prosecution side whether they wanted to add any more document
or cite any more witness to which he has stated that nothing more
was required. As such, the applicant is now barred from raising
the issue regarding supply of documents aftér‘ having accepted at
the conclusion of the enquiry that all required documents had
been supplied to him. In respect of the Corrigendum to the

chargesheet issued by the Railways, it is submitted that some
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typographica] ‘errors in the charge-sheet necessitated the issue of
the corrigendum. The corrigendum merely corrected some figures

and a date and has in no way, altered the charges or the tenor or

.the.character of the memorandum. The issue of the corrigendum

can, by no stretch of imagination, be taken to be issuance of a
fresh charge-sheet, as averred by the applicant.

19. With reference to para 4.10, it is submitted that this is a
matter of record. |

20. With reference to para 4.11, it is submitted that merely the
fact that Sh. Amlan Bhadra contradicted his earlier stand taken in
the course of the inquiry whereby he had admitted his statement
given to CBI does not alter the fact that he had made the initial
complaint which was owned by him subsequently in the hearing
on 16.5.02. Nor can the fact of recovery -of money from the
applicant and the manuscript of the questions and answer papers
from Shri Jayant Kumar Das by the CBI in the presence of
independent witnesses be nullified merely because he has later
denied having made the statement. |

21. With reference to para 4.12, it is submitted that the
contents thereof are a matter of record.

22. With reference to para 4.13, the contents thereof are not
denied to the extent that they are borne out by records. It is
further submitted that it is a fact that a recovery of Rs. 8,000/-
from an envelope contained in fhe hand bag of the applicant in the
almirah in his chamber was made by the CBI team in the presence
of independent witnesses. The fact of the amount having been
recovered from the applicant’s almirah has not been disputed at

any point of time by the applicant or anybody else.
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23.  With reference to para 4.14, it is denied that the

%

and conjectures and that the applicant. has-been viétjm’ized. In

. ~ -~ .-86-far as the comparison, of actual question paper-which was

givén on 03'.‘09_.:.9,8&ﬁ.-with the one fecqvered from Sh.- Jéyang
Kumar Das on 01.09.98, it is submitted that this point has
been gone into by the Inquiry Officer in detail dui‘ing the course
of the inquiry. The comparison of the two question papers
would not serve any purpose since ﬁfstly the question paper
was only in the manuscript stage and "leakage of any question
paper would obviously necessitate a fresh question paper for
the examination. In so far as the question of authorship of the
maﬁuscript is concerned, it is humbly submitted that if the
applicant was so clear in his conscience about the authorship of
the manuscript, he should have allowed its verification through
GEQD when the 10 had raised this point during the enquiry to
which the prosecution side had also agreed, instead of now
raising questions reg. the evidence of Sh. D.K. Ghosh, who
was the Vice-Principal of the Zonal Training Centre at the
relevant point of time.

24, With reference to para 4.16, it is submitted that the

allegation of the non-verification of the over-writing leading to

A
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various lacunae in the investigation is a vague and non-specific

averment. The averments in para 4.16 are not relevant to the
establishment of the charges.
25. With reference to para 4.17 to para 4.19 , it is

submitted that these are a matter of record.
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26. With reference to para 4.20, it is submitted that a -

copy of the Central Vigilance Commission’s advice was given to
the Applicant when he asked for it. Central Vigilance
Corﬁmission’s advice on the inquiry report was taken as per
established procedure. However, it is submitted in this context
that the ComrAnission’s.role is of an advisory nature and is not
binding on the Disciplinary Authority who independently
reaches his findings on the matter after consideration of all
relevant documents. The charge against the applicant of
taking of illegal gratiﬁcatidn was of a very serious nature and
stood proved in the course of the enquiry and the penalty
imposed on the applicant by the Disciplinary Authority was in

consonance with the gravity of the charge proved against him.

27. With reference to para 4.21, it is submitted that the |

applicant’s averment that the acceptance of the illegal
gratification -had not been conclusively proved by the 1.O.-is
incorrect. The chérge stood conclusively proved in the 1.0.’s
report, in which he had discussed the evidence in great detail.
28. With reference to para 4.22, it is denied that the
representation of the applicant was not considered by the
Disciplinary Authority before imposing the penalty. The
representation of the applicant was considered alongwith the
1.0.s report and other relevant documents and after
consultation with the UPSC, the penalty was impbsed on the
applicant. | | |

29. With reference to para 4.23 and 4.24, it is submitted
that the action taken/not taken against | the two trainee

commercial clerks has no relevance to the charge against him.
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Each case is dealt with and decided on its own merit taking into

account gravity/seriousness of the charges.

REPLY TO GROUNDS:

30. With reference to para 5.1, it is submitted that penalty
has been imposed oﬁ the applicant after following the procedure
established by law.

31. With reference to para 5.2, it is submitted that the
applicant’s averment that the 1.O. did not go into the issue of
the verification of the question and answer papers which was
seized on 01.09.98 with those which actually came in the
examination 3.09.98 is incorrect. The 1.O. went into the issue
in detail and held that the charged officer’s argument in this
connection was not tenable since according to the charged
officer’s own admission question papers were not set at all
before the check. The rhanuscripts would have been possibly
used as question papers after being typed out had there been
no CBI check. Also, as mentioned by the 1.O. in his report,
question papers which are leaked out cannot be used for the
examination on a subsequent date for obvious reasons.

32. With reference to para 5.3, it is submitted that even
though Shri Amlan Bhadra in his deposition recorded on
13.06.02 gave evasive answers and denied the complaint which
he had earlier confirmed in the hearing on 16.5.02 , there was
adequate evidence against the applicant. The penalty has been
imposed upon the applicant after following due procedure
established by law. The Commission tendered its advice after a

thorough, judicious and independent consideration of all the
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relevant facts and circumstances of the case, findings of the
inquiry officer, the evidence on record, relevant documents,
representations of the ,charged‘ officer etc. The advice of the
Commission is self-contained and self explanatory. The ground
raised by the applicant is baseless. |
33. With reference to para 5.4, it is submitted that
extracts of para.4 of déily order sheet no. 9 datéd 31.07.02 are
reproduced below:
“The manuscript question papers. and answer papers
have been cited as defence documents D-1, D-2, D-
2/1, D-2a/1, D-3, D-3/1, D-3a/1. These are alleged
to have been written by CO. /However, handwriting
has not been verified through a handwriting expert.
IO felt that these could be got verified by GEQD. PO
does not have any objection to it. However, CO alleged
that these are cooked uﬁ documents and they have
reservation for such verification. While these will be
deliberated upon in the further enquiry proceedings,
the verification of hand writing by GEQD is dropped.”
34. As clearly brought out from the extracts cited above, the
manuscript question papers and answer papers alleged to have
been written by the applicant were cited as defence documents.
Since the handwriting» had not been verified through a
handwriting expert, the 1.0. felt that thése could be got verified
by GEQD. The P.O. did not have any objection to it. However,
the applicant alleged that these were cooked up documents and
they had resewaﬁons about such verification, therefore the

verification qf handwriting by GEQD was dropped. After having
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objected to the verification by GEQD during the course of the
inquiry, the applicant cannot réise this issue of verification
again at this stage, having himself been responsible for non-
verification of the handwriting by GEQD.

35. With reference to para 5.5, it is submitted that the point

of ‘Teasonable doubt’ raised by the applicant is not valid for -

disciplinary proceedings. The standard of proof required in
disciplinary proceedingsr is preponderance of probability. It is
denied that there has been any violation of Article' 14 or 16 of
Constitution of India.

36. With reference to para 5.6, it is submitted that it is not
necessary that CBI undertakes prosecution in every case
investigated by it. Depending on the evidence and the gravity of
offence and the circumstances of the caée, CBI may recommend
prosecution and/or departmental proceedings and it is upto the
competent authority to take a decision as to what action is
merited in the case. It is further humbly submitted that the
standard of proof required in departmental proceedings and in a
prosecution case in court are different. While the case has to be
proved beyond reasonable doubt in the court in a prosecution
case, the standard of proof required in departmental
proceedings is preponderance of probability. |

37.  With reference to para 5.7, it is submitted that it is
evident from record that Shri Amlan Bhadra (PW-5) lodged an
application before Inspector in-charge, CBI-ACB, Siliguri sub-
unit (Annexure-1 of O.A.) on the basis of which the investigation

was undertaken. It is denied that the 1.0. and the Disciplinary
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Authority erroneously interpreted the evidence and applied the
rules.
38. With reference to para 5.8, it is submitted that the

applicant objected to sending of the manuscripts to GEQD

when suggested in the course of the inquiry by the L.O. as ¢

brought out hereinabove in para No.33 & 34 . As such, he is
now barred from questioning the absence of verification of
handwriting at this stage.

39. With reference to para 5.9, it is éubmitted that the
evidence of Sh. Sabyasachi Ganguly (DW-2) was hearsay
evidence only which did not change the complexion of the case
against the applicant or the nature of evidence (both oral and
documentary) against himl. It is further submitted that the
evidence has been weighed by the 1.O. and the Disciplinary
Authority before arriving at their findings.

40. With reference to para 5.10, it is submitted that the
conduct of the applicant during the course of the inquiry, his
co-operation with the 1.O., his past good conduct as well as the
quantum of gratification involved in the present case were duly
kept in view along with the records of the proceedings and it
was only after weighing all the relevant considerations that the
impugned action was taken by the Competent Authority. The
content of para 5.10 are thus without any substance and do not
constitute a ground to sustain the present ‘OA. The charge of
bribery against a Govt. servant is a very serious one and when
proved during the course of an inquiry held as per established
law reflects on the integrity of the officer concerned. The

quantum of gratification involved cannot be and is not a
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relevant factor in arriving at the penalty merited by an erring
employee.
41. With reference to para 5.11, it is submitted that the

penalty has been imposed on the applicant after following due

procedure laid down under statutory rules and observing the

principles of natural justice. The charge of taking bribe from
candidates for passing them in the examination has been
proved against the applicant in the course of the inquiry. The.
charge was a serious one and the penalty imposed is
commensurate with the gravity of charge proved against the
applicant. The applicant’s averment regarding the penalty
being shocking to judicial conscience is totally baseless and
bereft of substance.

42. With reference to para 5.12, it is submitted that the
applicant’s averments regarding the two trainee commercial
clerks do not absolve him of the charges against him and is
irrelevant to the case against him. Each case has to be dealt
with and decided on its own merit considering the gravity and
seriousness of the charges.

43. With reference to para 5.13, it is submitted that the
Commission tendered its advice after a thorough, judicious and
independent consideration of all the relevant facts and
circumstances of the case, findings of fhe inquiry officer, the
evidence on record, relevant documents, representations of the
charged officer etc. The advice of the Commission is self-
contained and self explanatory. The ground raised by the

applicant is totally baseless.
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44. With reference to para 5.14, it is submitted that in view of

the submissions made hereinabove the averment of the
applicant regarding violation of the Article 14, 16 and 21 of the

Constitution of India is absolutely baseless.

45. With reference to para 6 & 7, no comments are called for

on the part of the Respondents.

46. With reference to para 8, the Respondents subrl"lif that the
applicant has failéd to make out any grounds for grant of any
relief. In the facts and circumstances of the case the
Respondents submit that .this application is misconceived,
misconstrued and not maintainable in law. It does not disclose
any cause of action and even otherwise the applicant hés failed
to make out any case for grant of any relief. This application is

therefore 1iab1_e to be dismissed.
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VERIFICATION

I, Shri Thaneswar Daimari, Son of Late

P.C  Dairenan aged about 32 years

presently working as Dy. Chief Engineer/Con/G,
N.F.Railway Construction Organization, Maligaon,
Guwahati dq hereby verify that statements in para 1 to 46
are true to my knowledge and that I have not suppressed
any material facts.

I sign this verification this ~7.70000 070 day of

January/2007 at Guwahati.

Signature
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Ly '
\VA VAKATATNAMA - BEnew
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¢ *x.c. JQMM .Pe'titioners)Appeai ant N
Versus

U. '03 ...... Respondents

TWe Q%/JWW Q@(%&d .............. of* the Northeast Frontier

Railway Administration, who is also ex-officio authorized to act for and on behalf of the Union
of India as representing the Northeast Frontier Railway Administration do hereby appoint and
authorize Sri Kg? Z .Q)/MKM.»dcgg%i)pear,‘act, apply, plead in and prosecute the above
described suit/appeal/proceedings on behalf of the Unibn of India, to file and take back
documents, to accept processes of the court to appoint and instruct Counsel, Advocate or
pleader, to withdraw and deposit moneys and generally to represent the Union of India in the
above described suit/ appeal/ proceedings and to do- all things incidental to such appearing,
acting, applying, pleading and presenting for the Union of India/express SUBJECT: NEVER
THE LESS TO the condition that unless express authority in that behalf has previously been
obtained from the appropriate Officer- of the Government of India, the said

Counsel/Advocate/Pleader or any Counsel, Advocate or pleader appointed by him shall not

.
a A AA A A i A AL

withdraw ~ or  withdraw  from  or  abandon  wholly or  parfly the
‘ suit/appeal/claim/defense/proceedings against all or any defendants / Respondents / appellants /
rj_ plaintiffs /- opposite parties or enter into agreement, settlement or compromise hereby the
suit/appeal/proceedings is/are: wholly or partly adjusted or refer all or any matter or matters
1‘ arising out in dispute therein to arbitration PROVIDED THAT IN exceptional circumstances

-«\-"-*'L. when there is not sufficient time to consult such appropriate officer of the Government of India
and on omission to settle or compromise would be definitely prejudicial to the Interest of the

Government of India, the said Pleader/Advocate or Counsel may enter into any agreement,
setﬂemeﬁt or compromise whereby the- suit/appeal proéeedings is/are wholly or partly adjusted
and in every such case the said Counsel/Advocate/Pleader shall record and communicate
forthwith to the said officer the special reasons for entering into the agreement, settlement or
compromise.

I hereby agree to ratify all acts done by the aforesaid Shri

.. Z QS)WM .SC./Plys. in pursuance of the authority.
Y5
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IN WITNESS WHEREOF THESE presents are duly executed for and on behalf
- of the Union of India this Zfa%mﬁiy Ofﬁl/)(. 2008

U\

23|
at gan wifats afgsrd (fr)
Dy, Chief Persnnne’ Officer (Con.)

ioé’\ria '3,.?'{, L & ‘.:’?
N.F, Railway, Maligaon
qarzigt-11
Guwahati- 7810611
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IN THE CENTRAIS ADMINISTRATIVE TRIBUNAL
 GUWAHATLBENGH AT [GUWAHATI

Guweahio i ench

Original Application No. 109 of 2006

IN THE MATTER OF :

X
3
3

0.A. No.109 of 2006

Sri Kshitish Chandra Sarkar
... Applicant
-Versus- '
Union of India & Ors.
... Respondents
-A N D-

IN THE MATTER OF :

An Affidavit-in-Reply/Rejoinder filed
on behalf of the Applicant against the
Written  Statement filed by the

Respondents.

AFFIDAVIT-IN-REPLY/REJ OINDER

I, Sri Kshitish Chahdra Sarkar, son of Late Ranjan Sarkar, aged about 64 years,

resident of Gosala Railway Colony, Quarter No. 137-A, Maligaon, Guwahati — 781 011 in

the district of Kamrup, Assam, do hereby solemnly affirm and state as follows :

1.

That, I am the Applicant in the instant case and as such, I am fully acquainted and

well conversant with the facts and circumstances of the instant case,

That, a copy of the Written Statement filed on behalf of the Respondents in the
aforesaid Original Application has been duly served upon me through my Cou‘nsel. I
have gone through the same and understood the contents thereof. The statements and

averments made in the Written Statement, which have not been specifically admitted

 herein below, shall be deemed to have been denied by the Deponent/Applicant.

That, the statements made in paragraphs 1, 2 and 3 of the Written Statement under the
heading “Preliminary Objections” are categorically denied by the Applicant. The
Deponent humbly submits that by way of the instant Original Application, the

Deponent is not asking the Hon’ble Tribunal to re-appreciate evidence, but in fact, it
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is the case of the Applicant the conclusion/findings reached By the Disciplinary W\

Authorities holding the charges substantiated against the Applicant, are based on no
evidence. The Applicant further states that the law regarding judicial review in cases
of the Departmental Inquiry/Disciplinary prdceedings is no longer res integra and in
fact, the decisions cited by the Respondent authorities in their Written Statement have
been diluted by various subsequent judgments of the Hon’ble Apex Court wherein it
has been held that in appropriate cases, it would be within the jurisdiction of the
Courts to alter punishment/penalties, if the same were shocking to judicial
conscience. Hence, the statements made to the effect that the said “Original
Application is not amenable in law” are categorically denied by the Applicant in

seriatim.

That, while categorically denying the statements made in paragraph 4 of the Written
Statement, the deponent humbly states that the statements made therein are grossly
misconceived in view of the fact that the U.P.S.C. is not only an appropriate party,
but, a necessary party notwithstanding the rule envisaged under Article 320(3)(c) of
the Constitution of India. It would be an absurd proposition to even suggest that the

U.P.S.C. cannot be made a party to the instant proceeding, after the U.P.S.C. having

recommended that the Applicant deserves a major penalty, and the Disciplinary

Authority, accordingly, having acted on the same. There is no prohibition in the
Constitution that an authority envisaged under the Constitution cannot be made
amenable to the jurisdiction of the Courts. As such, the Deponent categorically

denies the statements made contrary thereto.

That, with regard to the statements made in paragraphs 5,6,7,8,9 and 10 of the
Written Statement under the heading “Preliminary Submissions”, the Deponent does
not admit anything which is not borne out of records or which is inconsistent
with/contrary to records of the case. In this regard, the Deponent further reiterates the
statements and averments made in paragraphs from 4.1 to 4;21 of the Original

Application.

v

That, the Deponent categorically denies the statements made in paragraph 11 of the
Written Statement and reiterates the statements and averments made in paragraph 3
herein above. The Deponent further reiterates that the Inquiry Officer did not

appreciate the gravity of the matter in its true and entire perspective and completely

disregarded and overlooked the statements made by the PW-5 (Sri Amlan Bhadra, on

the basis of whose alleged complaints the entire exercise was carried out and who,
ultimately, denied any knowledge of any such instance), and hence, the findings of

the Inquiry Officer in this regard were vitiated and the consequential order passed by

the Disciplinary Authority and the impugned recommendations of the U.P.S.C. are

(



10.

11.

12.

13.

o

\}

liable to be looked by this Hon’ble Tribunal, since it was a case of no evidence

against the Applicant.

That, with regard to the statements made in paragraph 12 of the Written Statement

against the caption “Parawise Reply”, the Deponent has no comments to offer.

That, with regard to the statements made in paragraph 13 of the Written Statement,

the Deponent does not admit anything, which is not borne out of records of the case
and further reiterates the statements made in paragraphs 4.2 and 4.3 of the Original
Application. Further, it is essential to note that as per the own admission of the
authorities “ a preliminary inquiry was registered by the C.B.I. on 01.12.1998 in the
case”. Heﬁce, the contention of the Applicant, that this was not as per the norms/rules

governing the field in this regard, is fortified.

That, with regard to the statements made in paragraph 14 of the Written Statement,

the Deponent has no comments to offer.

“That, while categorically denying the statements made in paragraph 15 of the Written

Statement, the Deponent reiterates the statements made in paragraph 4.5 of ‘the

Original Application and the statements made in pafagraph 8 herein above.

That, while categorically denying the statements made in paragraph 16 of the Written
Statement, the Deponent humbly states that the Railway authorities are certainly not
the competent authority to reply to the allegations made against the C.B.L. authorities
and hence, the statements made in the said paragraph ought not to be given any
regard. Further, the fact that the PW-4, ie. Sri Jayanta Kumar Das, in his
Examination-in-Chief on 21.12.1998 had stated that he had witnessed the C.B.L
people giving “Dhakka Dhukki” to the Deponent cannot be disregarded in any

manner.

That, with regard to the statements made in paragraph 17 of the Written Statement,

the Deponent has no comments to offer.

That, while categorically denying the statements made in paragraph 18 of the Written
Statement, the Deponent reiterates the statements made in paragraphs 4.8 and 4.9 of
the Original Application and further states that the lapses on the part of the authorities
of not providing the Applicant with the requisite documents and further issuing the
corrigendum gravely affected the defense of the Applicant during the inquiry

proceedings.



14.

15.

16.

17.

18.

That, with regard to the statements made in paragraph 19 of the Written Statement,

‘the Deponent has no comments to offer.

That, while categorically denying the statements made in paragraph 20 of the Written
Statement, the Deponent states that considering the fact that the entire exercise of
carrying out the surprise check had been done at the instance of the PW-5, i.e. Sri
Amlan Bhadra, and his denial of acknowledging any such incident is evident of the
fact that the entire exercise was carried out to malign the Applicant. The Inquiry
Officer ought not to have disregarded completely the statements of the PW-5, since
he was the key witness in the entire exercise. Further, the fact that the money was
recovered from the office of the Applicant reiterates the contention of the Applicant
that the entire incident was manufactured to malign his dignity by some vested

interests.

That, with regard to the statements made in paragraph 21 of the Written Statement,
the Deponent states that the same are in direct contravention to the statements made
in paragraph 16 of the Written Statement and as such, the authenticity of the
statements made in both the paragraphs is doubtful. '

That, with regard to the statements made in paragraph 22 of the Written Statement,
the Deponent does not admit anything, which is not borne out of records of the case
and further reiterates the statements made in paragraph 4.13 of the Original

Application.

That, while categorically denying the statements made in paragraph 23 of the Written
Statement, the Deponent humbly states that the Inquiry Officer, in a most biased and
prejudicial manner, took into consideration only those aspects of the matter which
were against the Deponent and the various lacunae which were evident overall the
place and the unsubstantiated charges were taken note of. The Deponent further
states that what ought to have been done by the authorities was a comparison of the
question paper, which was alleged to have been disclosed by the Applicant with the
question paper which was originally set for the examination. Such a comparison
would have clearly revealed the allegation as substantiated. HoweVer, neither the
Investigating Officer nor the Inquiry Officer deemed it fit to look into that aspect of
the matter and hence, taking into consideration the statements of PW-6, i.e. Sri R.K.
Agarwal, it cannot be denied that due weightage was not given to the statements of

the relevant witnesses during the course of inquiry.



19.

20.

21.

22.

23.

24.

25.

26.

That, with regard to the statements made in paragraph 24 of the Written Statement,

the Deponent reiterates the statements made in paragraph 18 herein above as well as

-~ the statements made in paragraph 4.16 of the Original Application.

That, with regard to the statements made in paragraph 25 of the Written Statement,

the Deponent has no comments to offer.

That, with regard to the statements made in paragraph 26 of the Written Statement,
the Deponent has no comments to offer. However, the Deponent deems it pertinent to
mention herein that the penalty imposed on the Applicant by the Disciplinary
Authority was not only prejudicial to the Applicant, but, was also shocking to judicial

conscience.

That, the statements made in paragraph 27 of the Written Statement are controverted
by the Deponent to the extent they are not borne out of records. Be i‘; stated herein
that the statements made in | paragraph 4.21 of the Original Application were
submission of the Original Application in his representation dated 19.10.2004.

That, with regard to the statements made in paragraph 28 of the Written Statement,
the Deponent denies the same and further reiterates the statements and averments

made in paragraph 4.22 of the Original Application.

That, while categorically denying the statements made in paragraph.29 of the Written
Statement, the Deponent humbly states that it is a cardinal principle of law that if
taking legal gratification is a crime, giving of such legal gratification is equally a
crime. As such, the authorities have failed to understand the gravity of the matter and
by stating that the same has no relevance to the charges against the Applicant, having
in fact, shown the callous attitude, which was meted out to the Applicant, whereas,
allowing the said two Trainee Commercial Clerks to go scot-free. It is apparent that
the Applicant has been made the scapegoat in the entire matter and has been
discriminated against in colourful exercise of powers conferred to the authorities.
This Hon’ble Tribunal will, accordingly, look into the matter and ‘grant appropriate

relief to the Applicant as has been prayed for in the Original Application.

That, the reply to the grounds in paragraphs 30 and 31 of the Written Statement is
denied by the Deponent and the Deponent once again reiterates the statements made

in paragraph 18 herein above.

That, while categorically denying the statements made in paragraph 32 of the Written
Statement, the Deponent states that while imposing the penalty of forfeiture of

Pension and Gratuity of the Applicant on permanent basis, the Commission itself

“p
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28. .

29.

30.

31.

32.
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noted that there were several lacunae in the case. It is once again reiterated that
considering the fact that PW-5 had categorically denied any knowledge of the entire
matter, which was a clear case of no evidence against the Deponent. Hence, the

penalty imposed on the Deponent was biased and passed in a most arbitrary manner.

That, with regard to the statements made in pafagraphs 33 and 34 of the Written
Statement, the Deponent states that the duties assigned to an Inquiry Officer need not
be spelt out by the Deponent. If the charged officer had reservation about verification
of the manuscript question paper through handwriting expert, it was incumbent upon
the Inquiry Officer as well as the Disciplinary Authority to have gone ahead with the
same in the interest of justice and verified the handwriting. Without having done the
same, the charge against the Applicant cannot be conclusively proved in any way,‘
particularly, considering the fact that the PW-5 had disclaimed knowledge of any

such incident and/or statement.

That, the Deponent cétegorically denies the statements made in paragraph 35 of the
Written Statement. The Deponent humbly states that the basis for principle of
‘preponderance of probabilities’ would come into play only if some probabilities
existed. The Deponent’s case was that there was no evidence against him and hence,

the question of ‘preponderance of any probabilities’ could not exist at all.

That, while denying the statements made in paragraphs'36 and 37 of the Written .
Statement; the Deponent reiterates the statements made in the foregoing paragraph
(paragraph 28).

That, while denying the statements made in paragraph 38 of the Written Statement,

the Deponent reiterates the statements made in paragraph 27 herein above.

That, while categorically denying the statements made in paragraph 39 of the Written
Statement, the Deponent states that most of the statements of the Prosecution
Witnesses were based on hearsay evidence and none of the witnesses could
conclusively establish the involvement of the Applicant in the alleged episode in any
manner, whatsoever. It is once again reiterated that the Inquiry Officer as well as the
Disciplinary Authority have, for the reasons best known to them, acted in a most

lopsided manner by giving undue weightage to lapses in the entire case.

That, while categorically denying the statements made in paragraphs 40 and 41 of the
Written Statement, the Deponent reiterates the statements made in paragraphs 4.10
and 4.11 of the Original Application and further reiterates the statements made in

paragraph 5.7 of the Original Application.



33.

34.

35.

That, while categorically denying the statements made in paragraph 42 of the Written
Statement, the Deponent humbly states that the authorities have once again failed to
appreciate the fact that the equality before the law and the equal protection of the
laws is a cardinal principle of our Constitution and hence, two yardsticks cannot be
applied while rendering justice. The fact that one of the Trainee Commercial Clerks
had, in fact, denied any acknowledge of the entire incident in his deposition before

the Inquiry Officer, cannot be ignored by the authorities in a whimsical manner.

That, while denying the statements made in paragraphs 43, 44 and 46 of the Written

Statement, the Deponent humbly states that in view of the facts and circumstances

Yo

narrated herein above, the applicant is entitled to reliefs as sought for in the instant

Original Application. The grounds averred thereto are good and tenable grounds and
this Hon’ble Tribunal, in exercise of its jurisdiction, will set aside and quash the

impugned orders detailed in the Original Application.

That, the statements made in this paragraph and in paragraphs
(L4, 5’{?%[/7),‘49, 1Q,11(P), 12, 13(P) 14516, 184 21) 22,(2) , &3 T 34 are

true to my knowledge and those made in paragraphs
) 5(’0“’\'”;’)). 6, .g.).(’.(?).;.’.".".(.’o.)z.'.‘.y.z 21(”) ................................................ being
matters of record are true to my information derived therefrom, which I believe to be

true and the rest are my humble submission before this Hon’ble Tribunal.

And I sign this affidavit on this the flr’iwday of May, 2007 at Guwahati.

Identified by me : : DEPONENT

Advocate’s Clerk.



NOTICE

Date : 24.05.2007

From: Mrs. R.S. Chowdhury
Advocate

To Mr. J. L. Sarkar,
' S.C., Railways

Sub 0.A. No. 106 of 2006

Shri Kshitish Chandra Sarkar ...Applicant
-VERSUS-

Union of India & Ors. _ ... Respondents

Sir,
Please find herewith a copy of the Affidavit-in-Reply/Rejoinder filed on

behalf of the Applicant in the above noted case. Kindly acknowledge receipt of the same.

(Mrs. R. S. Chowdhury)
Advocate

Advocate



