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Send copies of this order, elong with nut u_es to the 

ll-spondnI S and tr ' O)iS ol I his order 

be also supplied to the 1edrn'd Coun5ei br 

the Prt:ies. 	 •, • 

• 	 U  

si- 	H 
M.R. MOIIANTY 

VICE CHAtRMAN 

" 	S.N. SHU'KLA 
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of 08 (1)14 '- 61) 

09.0 1.2009 Mrs. U. Dutta, Advocate, representing 

the Applicant is present. Mr M. U. A1]med, 

-• --- 
	 learned Add!. Standing Counsel representing 

the Respondents is also present. He prays for 

	

¼L . 	 •b.Q\s.- 
	 more time to file reply to this E.P. 

ct  

Call this matter on 171h  March,'2009 

awaiting reply from the Respondents. 

Send copies of this order to the 

V 	
V V V 	 Respondents, who should comply with this 

t1'4- 	 V V 	

order of this Tribunal rendered in O.A.No. 122 

of 2007. 

—g, 

(M.R.Mohanty) 

	

t-J 	 Im 	
Vice-Chan'man 

It 

d 
- 

/V 

 

LuJ. 

17.03.2009 Mr. M. Chanda, learned counsel 

appearing for the Applicant is present. 

Mr. M.U.Ahmed, learned Add!. Standing 

counsel appearing for the Respondents prays 

for ,  an adjournment to submit written report 

in this case. He may do so, by 24 1h April, 

2009. 

 

	

Call this matter on 24th April, 2009 	V 

	

awaiting written statement from the 	I  

Respondents. 

Send copies of this order to the 

Respondents in the address given in the 

E. P. No.6 of 2009. 

(M.R. Mohanty) 
Vice- Chairman 

/67 
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24.04.2009 	Rspondents 	were 	to 	oduce 

compliance report by toda'. No report has yef 

been furnished. 

	

--W /-? 	
In the aforesaid premises call this matter 

F 	 on 15.05.2009 awaiting compliance report from 
- 	

1 

the Respondents. 

/ 	
t - 

M2 	 -. • 	 Send copies of this order to the 

RèpondentS and free copy, of this order be 

• 	 learned Addi. upIied to Mr.M.U.Ahmed,  

4 	 Standing counseL 

	

.J 	

- 

•
R.Mo an) 

Vice-Chairman 

H 
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1:05.2009 	Mr M.U.Alimed, learned Addi. 

standing counsel filed " additional 

affidavit dated 12.05.2009 after senringa 

copy thereof on Mrs U. Dutta 

representing the Applicant. 

Call 	this 	matter 	on. 

03.'06.2009; by which time the Applicant 

should furnish his viws on the 

additional statement. - 

- - - 	- - (MR.Mohaflty) 
Vice-Chairman 

pg 
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E. P.6-08 

F.:r  ~~~ 
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03.06.2009 	Mr.M.U.Ahmed, learned Addl. Standing 

counsel)  with reference to papers produced 

today, makes a statement that orders of this 

Tribunal have already been complied with. 

Mrs.U.Dutta, learned counsel appearing 

for the Applicant,states that she should get an 

opportunity to verify the matter from the 

Applicant. 

Accordingly, call this matter on 

23.06.2009 for orders. 

- 	

)5iIaJ 

Send a copy of this order to the 

Applicant in the address given in the O.A. 

(M.R.Mohanty) 
Vice-Chairman 

Ibb/ 

23.06.2009 	On the prayer of Mrs.U.Dutta, learned 

counsel for the Applicant (made in presence of 

Mr.M.U.Ahmed, learned Addl. Standing 

counsel) call this matter on 21.07.2009. 

L 

(M.R.Mohanty) 
• 	 Vice-Chairman 

/bb/ 
22 

/1 



I E.P. No. 6 of 08 

A rejoinder has been filed. by jthe 

Applicant, in Court to-day; after servi&, a 

copy thereof on Mr. M.U. Ahrned., learned 

Add!. Standing Counsel representing the 

Respondents. On the prayer of Mr. M. U. 

Ahmed, learned AddL Standing Counsel. 

.1 	 representing the Respondents, call this 

matter on 3' September awaiting instruction 

/',-f- 	 from the Respondents. 

(i5H' 	 • 	• '..-..n.: ic . . (M.K. hattuvedi) 	(M.R.Mohanty) 
Mernher(A) 	 Vici-Chairman 

21.07.2009 

$ 

)i, 	 •••'..' 

it 

hi 

.) 

O.U9O09 	.A reply (o the rejoinder of the 	/ \/ 
Applicanis undertaken to be tHed in course / 
of the day. 

On the prayer of counsel for both 

the parties call this  matter on 0.1O.2009. 	. 

4I 	 . 

-jj 	, m 	prh44 	1: •.•. .. .

RJ hn)  

trio,  
• 	 . 	 .fl . 

	 20.10.2009 Question arising for consideration is whether 

ordeI' dated 25th April, 2007 passed in 

O.A.No.310 of 2005 requiring the Respondents• 

to coflvene Reew DPC ik  to consider the 

• Applicant and if found fit be promoted from 

the date his immediate junior was promoted. 

with consequential benefits include payment 

of arrears or not 7 

Hearing concluded. Jdgthent reserved. 

I 	 . 	
H 

	

L
(dan ~ar~ Chaturvedi) - (Mukesh K mar Gupta)

J 	
. 

Member (A) 	 Member () 
/Lm 



E.P.6of2008 

23.10.2009 	Order pronounced in. open ourL 
I - 

_________ 	 Kept in separate sIèets. Application is 

dismissed. 

(dfrorwiJ 	. 	 cm. 
1 ° 	

Z(Madan KrChaturvedi) (MUkesh )(Umar Gupta) 
-. 
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IN THE CENTRAL ADMINISTRATIVE TRIBUNAL 
GUWAHATI BENCH. 

IN THE MATTER OF : 

18 MA 	
E. P. 6/2008 in - 

Shri N.C. Malakar. 3uvahati Benot 	

Applicant 

- 	 -Versus - 

Union of Inda & Ors. 

Respondents. 

I H 

51 

0 

u 
:0 
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Compliance Report. 

IN THE MATTER OF: 

Add!. Affidavit submitted by the Respondents No. 

4. 

I, 

• 	 ADDITIONAL AFAFIDAVIT. .. 

The humble answering respondents submit their addi. 

Affidavit/compliance report as follows: 

1. 	That I, Sri Bijoy Kumar Tim and Respondents No. 	I1 	in ihe 

above case and I have gone through a copy of the Execution Petition served on me and 

have understood the contents thereof. Save and except whatever is specifically admitted 

in the Add!. Affidavit/Compliance report , the contentions and statements made in the 

Execution Petition may be deemed to have been denied. I am competent and authorized 

to file the Addi. Affidavit on behalf of all the respondents. 



A 	 Cefltr 	- 

1 	MAI 2009 

2. 	Further it is pertinent to men 
	

hereati 

benefit is concerned the pay of the applicant has been fixed notionally 

w.e.f. 23.09.2002 and actually w.e.f. 23.11.2007 in the grade of 

Superintendent (Pre-revised pay scale Rs.7500-250-12000/-) and the 

petitioner is entitled for arrears of pay difference for one year i.e. 

23.11.07 to November, 2008. 

The petitioner is not entitled for arrears of pay and 

allowances as claimed in terms of FR 17 which read as under : - 

"Subject to any exception specially made in these rules and 
to the provision of sub-rule(2), AN OFFICER SHALL BEGIN 
TO DRAW THE PAY & ALLOWANCES attached to his tenure 
of a post with effect from the date when he assumes the P 
duties of that post& shall cease to draw them as soon as he 
ceases to discharge those duties." 

Now in compliance of the Hon'ble Court order and/or 

consequent Ul)Ofl the orderII.2c/t,4f/O passed in O.A.No.310/05 ified 

by the petitioner, who joined as Superintendent on 23.11.07, extending 

'I 	

consequential benefits are appended below : - 

"Subject: Fixation of pay of Sri N.C.Malalcar, Superintendent 
as per order of Hon'ble CAT in OA No.310/2005 filed by Sri 
N.C.Malaikar. 

In luuance of the Ministry of Finance, Deptt. of 
Revenue, Govt. of India, New Delhi's letter 
F.No.C. 180 12/ 1200-Ad.II(B) dated 16 th  December, 2008 
communicated by the Superintendent (PLC), 0/0 the 
Commissioner of Central Excise, Shifiong vide letter 
C. No.11(39)35/ Misc/PLC/ 2005/44521 dated 31.12.2008, 
the pay of Sri N.C. Malakar, who joined as Superintendent on 
23.11.2007 at Customs Division, Agartala has been fixed 
notionallyw.e.f. 23.9.2002 and actuàllyw.e.f. 23.11.2007 as 
per Order of the Hon'ble CAT in 0.a.No.310/05 extending 
consequential benefits as under: 
(A 

1) Pay as on 23.9.2002 as inspector in the pay scale Rs.5500-175-9000/- 
Rs.7950 I- 

Notionafly increased by allowing one incrernent(Rs.7950/-+ 175/-) Ps. 8125/- 
Pay fixed at stage next to Rs.8 125/-w.e.f. 23.9.02 as Superintendent 

in the pay scale Rs.6500-200- 10500/- with next date of increment on 
0 1.09.2003 Rs8250/- 
Pay w.e,f.0 1.09.2003 (after accrual annual increment) 	 Rs. 8500/- 

Subsequently, consequent upon the upgradatlon of pay scale of the 
Superintendent from the pay scale Rs6500-200-10500/- to Rs. 7500-250- 
12000/- w.e.f. 21.4.2004 as per Ministry's letter No.A.26017/65/2003- 



lo 
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AdJLA(Pt) dated 11.5.2004, the pay of Shri N.c.MaT t44z fixed 

(B) 
Pay as on 21.4.2004 in the pay scale Rs. 6500-200-10500/- 	Rs. 8500/- 
Pay fixed in the scale of Rs.7500-250- 12000/- with Next Date of Increment 

0 1.04.2005 	 Rs. 8750/- 

Pay w.e.f. '01.04.2005 (after accrual annual increment) 	 Rs. 9000/- 

(C) Pay under Central Civil Service (Revised Pay) Rules, 2008 has been 
fixed as stated in the enclosed statement of fixation of pay corresponding 
to the pay of Rs.9000/- of pre-revlsed pay scale." 

A copy of the above pay fixation order dated 5.2.2008 is 

enclosed herewith and marked as Annexure - 
C 

..2 
3. 	That this addi. affidavit is made for the ends of justice & 

equity. '  
15 

rc 
Under the above circumstances, 

your Lordships may be pleased to drop this 

petition, and dispose of the case 'since no 

grievance left on the part of the applicant and/or 

to pass such order/s as your. Lordship may 

deem fit and proper. 

For 	this 	act 	of 	kindness 	your 	humble 

petitioner/Respondents shall ever pray. 
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AFFIDAVIT 

I Sri Bijoy Kumar Tiru aged about 57 years son of Dan Tim residence 

of Chillarai Nagar,  , Dist. Kamrup (Metro) at present working as Assistant 

Commissioner, Central Excise, Guwàhati who is one of the respondents in the present 

application and hence competent to sign this Affidavit do hereby solemnly affirm and 

state that the statements made in paragraphs 	I 	are true to my knowledge 

and belief, those made in paragraph t being matter of records, are true to 

my information derived there from and the rest are my humble submission before this 

Hon'ble Tribunal . I have not suppressed any material fact. 

And I sign this affidavit on this i z jz. 	day of May, 2009 at 

tCuthdW 

(B.K.11RU) 
AsslstantCommlssloner 

Central Excise, 
Guwahati Division 

ii 
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AA 

OFFIE OF THE DEPUTY COMMISSIONER 

1 	
USTOMS DIVISION, AGARTALA 

ORDER 

ahati !-J 	DatedAgartala, the 5th February,2008 	2 

Subject: Fixation of Pay of Sri N.C.Malakar, Superintendent as per Order of Hon'ble CAT in OA 
No-310/2005 filed by Sri 4.C.Malakar. 

In pursuance of the Ministry of Finance, Deptt.of Rvnue, Govt.of India, New Dehli's 
letter F.No.C-18012/1200-Ad.1I(13) dated 161h  December,2008 communicated by the 
Superintendcnt(PLC), O/O.the Commissioner of Central Excise, Shillong vide letter C.No.11(39)35 
/Misc/PLC/2005/44521 dated 31.12.2008, the pay of Sri N.C.Malakar, who joined as 
Superintendent on 23.11.200' at Customs Division,. Agartala, has been fixed notionally w.e.f. 
23.9.2002 and actually w.e.f.23.1 1.2007 as per Order of the Hon'ble CAl in OA No.310/05 
exrending consequential benefits as under; 

(A) 
Pay as'on 23.9.2002 as inspector in the Pay Scale R.s,5500-175-9000/- 	- Ra.7950/- 

Notionally increased by allowing one increment (Rs.7950/- + 175/-) 	 Rs.8125/- 

Pay fixed at stage next to Rs..8 1251- w.e.f. 23.9.2002 as Superintendent in the 

Pay Sca'ie \r.6500-200-10.500I-with next date of increment on 01.09.2003 	= Rs.8250/- 

Pay w.ef. 01.09.2003 (after accrual annual increment) 
	 = Rs,8500/- 

Subseqnently consequent upon the up gradation of Pay Scale of the Superintendent from the 
Pay Scale Rs.6500-200-I0,500/-tO Rs.7500-250-12000/- w.ef. 21.4.2004 as per Ministry's letter 
No.A.26017/65I2003-M1LA(Pt) dated 11.52004 the pay of Sri N.C.Malakar( as Snpdt.) is 
flied as under; 

 
i)Pay as on 21.4.2004 in the Pay Scale Rs.6500-200-16,500/- 	 Rs.8500/- 

• .. 	ii) Pay fixed in the Scale of Rs.7500-250-12000/-with Next Date of Increment 
01 .041005 	. 

jPjy w.e.f. 01.04.2005 (after accrual annual increment) 	 Rs,9000/- 

Pay nuder Central Civil Servicc (Revised Pay) Rules, 2008 has been fixed as stated in the 
enclosed Statement of fixation of pay corresponding to the pay of Rs.9000/-of pre-revised pay 
scale 

(SUCHETA SREEJESH) 
DPUTV COMMISSIONER 

Contd.at page-t2 
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IN THE CENTRAL ADMINISTTIVE TRIBUNAL 
GUWAHATI BENCH 

E.P. No.6 of 2008 in O.A. No. 310 of 2005 

DATE OF DECISION: 23- 10-2009. 

SiN.C.Ma1akar 
.........................................................Applicant/s 

Mr. M. Chanda 
...................................................................Advocates for the 

ApplicanVs 

-Versus 
t 

Union of India & Ors ............................................. Respondent/s 

Mr. M.U. Abmed, Addi. C.G.S.C. 
...............................................Advocate for the 

Respondent/s 

THE HON'BLE MR MUKESH KUMAR GUIFA, MEMBER (J) 

I 

	 THE HOWBLE MR MADAN KUMAR CHATURVEDI, MEMBER (A) 

Whether reporters of local newspapers may be allowed to see 
the judgment? 

Whether to be referred to the Reporter or not? 	Yes/No 

Whether their Lordships wish to see the fair copy of the 
judgment? 	 Y/No 

Member, (J)/Member(A) 



CENTRAL ADMINISTRATIVE TRIBUNAL 
GUWAHATI BENCH, GUWAHATI: 

E.P. No.6 of 2008 in O.A. No. 310 of 2005 
DATE OF.DECISION: THIS IS THE 23R1)  OF OcTOBER, 2009 

THE HON'BLE MR MUKESH KUMAR GUFFA, MEMBER (J) 

THE HON'BLE MR MADAN KUMAR CHATUR\TEDI, MEMBER (A) 

Shri Niranjan Chandra Malakar 
Superintendent 
Mohanpur Customs Preventive Force 
Customs Division, Agartala 
P.0- Mohanpur, Tripura, 

By Advocate: 	Mr. M. Chanda 

-VERSUS- 

L. 

 

The Union of India 	- 
Represented by the Secretary to the 
Minis tiy of Finance 
(Department of Revenne 
Government of India 

- NorthBlock, New Delhi - 110002. 

The Chairman 
Central Board of Excise & Customs 
North Block, New Delhi - 110004. 

The Chief Commissioner 
Customs & Central Excise 
N.E. Region, Crescens Building 
M.G. Road, Shilloug-793001. 

The Commissioner 
Central Excise, Post Box No.8 
Morellow Compound, Siiillong. 

The Additional Commissioner (P&V) 
Customs & Central Excise, Ciesceus Building 
M.G. Road, Shillong - 793001. 

Sri Gopal Chandra Das 
Supeiintendeut Group 'B' 
Central Excise & Customs, Shillong. 

SriN.N.Deka 
Superintendent Group 'B' 
Central Excise & Customs, Shillong. 

By Advocate: 	Mr. M,U. Ahmed, AddI. CGSC. 

Applicant 

Respondents 
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MUKESH KUMAR GUPTA, JUDICIAL MEMBER 

By present Application filed under Rule 24 of the CAT 

(Procedure) Rules, 1987, Sri Niranjan Chandra Malakar seeks 

implementation of order dated 25 11,  April, 2007 passed in O.A. 310 of 

2005, which reads thus 

After carefully considering the pleadings 
subuiissions advanced by either sides we are of 
the view that ends of justice will he met if a 
direction is issued to the third Respondent to 
conduct a Review DPC based on the 
observations made in the preceding paragraphs 
to consider the case of the Applicant for 
promotion and if found fit to promote the 
Applicant Accordingly, third Respondent is 
directed to convene a Review DPC and consider 
the case of the Applicant for promotion to the 
post of Superiuteudeut (Group -B), and if found 
fit, promote, the Applicant from the date of 
ptomotion of his immediate juniors with all 
conseQuental benefits. The above directions 
shall be complied with the concerned 
Respondent within a period of two months from 
the date of receipt of a copy of this order. 

The Original Application is allowed to the 
extent. indicated above. There will be no order as 
to costs." 

(emphasis supplied) 

	

2. 	His grievance is that in purported compliance of aforesaid 

direction though he has been promoted as Superintendent (Group - B) 

but he has been denied consequent service benefits including arrears of 

pay and allowances of said promotional post. 

	

31. 	 Sri M. Chanda, learned counsel appearing for the Applicant 

contends that term "all consequential benefits", includes arrears of pay 

and allowances of the promotional post also. He relied upon 1990 Vol.1 

(SLJ) CAT 637 (Principal Bench) (Sri Rai Singh vs. Unjon of .  India). He 



3 

made. representation [dt. 14.01.2008 Annexure - IV]) seeking monetary 

benefits including seniority from the date of his immediate junior had 

been promoted, but it remain unconsidered. It was further contended 

that FR 17(1) will not be applicable as there had been direction of this 

Tribunal to grant all consequential benefits, which order and directions, 

having not been challenged belore any higher court, has attained finality. 

Thus there remains no scope for denying him arrears of pay & 

allowances. 

By filling reply, the Respondents stated that in compliance of 

directions of this Tribunal, applicant was promoted to the post of 

Superintendent vide establishment order No. 89/07 dated 20.11.2007. 

Vide order issued on 05.12.2008 his seniority was determined he was 

placed below Shui G. N. Haloi and above Shri N.N. Deka. As far as 

financial benefit is concerned, his pay had been fixed notionally w.e.f. 

23rd September, 2002 and actually w.e.f. 23.11.2007 when he assumed 

the charge of promotional post. It was also emphasized that direction of 

this Tribunal vide order dated 25th April, 2007 stood implemented in its 

true spirit. The same nowhere mentioned that consequential benefits 

would mean paynent of arrears and salary of promotional post, as 

projected. He is not entitled to arrears of pay and allowances in terms of 

F.R. 17 (1), which prescribes that Officer is entitle to draw pay and 

allowances attached to his post w.e.f. the date when he assumes the 

duty. 

1 . 	Strong reliance was placed on Apex. Court judgment dated 

25th July, 2007 in C.A. No. 5898 of 2006, (Union Territory, Chandigarh 

vs. Brijmohan Kaur) wherein it was held that when an incumbent did not 

discharge any duty, the principle of "no work - no pay" would be 
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applicable, which view is consistent with the view taken earlier that any 

Government Servant who did not discharge his duty should not be 

allowed to draw pay and allowances at the cost of the public exchequer. 

Similar view has been taken vide judgment dated 24.10.2007 in C. A. No. 

5128 of 2007 (Union of India V. B.M. Jha). 

Sri M.U. Ahmed learned Addi. Standing Counsel appearing 

for the Respondents contended that reliance placed by Applicant on Sri 

Rai Singh judgment (supra) is misconceived and said judgment is not 

applicable as the issue iaised there had been regarding termination of 

service and not promotion, which is a subject matter in case at hand. 

We have heard learned counsel for parties, perused the 

pleadings and judgments relied upon, as noticed hereinabove. The 

question which arises for consideration is whether the term 

"consequential benefits" in the given facts would include arrears of pay & 

allowances of promotional post. 

It is undisputed fact that directions of this Tribunal vide 

order dated 25th April, 2007 in O.A. 310 of 2005 had been to convene 

Review DPC, consider him for promotion to the Post of Superiniendent 

(Group - B) & if found fit, promote him from the date his immediate 

juniors was promoted with all consequential benefits. 

Admittedly in compliance of said direction, Review DPC was 

convened and based on its recommendation he was promoted vide order 

dated 20.11.2007, and he took over the charge of promotional post on 

23.11.2007. His pay has been fixed notionally w.e.f. 23.09.2002 and 

actually w.e.f. 23.11.2007. Since his junior had been promoted w.e.f 23th 

September, 2002, he had been granted promotion retrospectively on 
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i - notional basis and also accorded seniority. Thus, the only issue which 

remains for consideration is regarding his entitlement to arrears of 

promotional post The direction issued by this Tribunal on 25.04.2007, 

as extracted herein above, would reveal that specific direction was to 

convene review DPC and to consider him for promotion to the post of 

Superintendent (Group -B), which directions admittedly had been fully 

carried out. Further direction was that if found fit for promotion, he 

would be entitled to such promotion from the date his immediate junior 

was promoted. Even said direction has been fully complied with. Thus 

issue remaining for conaideration lies in a narrow corn ass, whether 

consequential benefits would include arrears of promotional post The 

direction issued by this Tribunal on earlier occasion, in our considered 

view, would not include a specific direction to grant arrear of promotional 

post, which is the, basic bone of contention. It is true that F.R. 17(1) 

stipulates that an officer shall begin to draw the pay and allowance 

attached to his post w.e.f the date when he assumes duty of that post. 

Applicant resumed the duty of promotional post on 23.11.2007, from 

which date he had been allowed the actual benefits. Further ratio of 

Brijmohan Kaur as well as B.M. Jha (supra) is that when a promotion is 

allowed on notional basis from retrospective date, the employee is not 

entitled to arrears of salary of promotional post, adhering to the 

principle of "No work - no pay". In our view, the reliance placed on Sri 

Rai Singh (Supra is not applicable in the given facts as it was a case 

where a person was retired as a measure of penalty, which action had 

not been approved by the Tribunal. On the other hand, in present case, 

we are considered with the issue regarding retrospective promotion. Thus 

said judgment of Sri Rai Singh is totally distinguishable. 
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10. 	In this view of the matter and for reasons noticed herein 

above, we are of the consider d view that there was no specific direction 

to the Respondents to grant arrears of promotional post. Therefore there 

is no justification in the contention raised by the Applicant that he is 

entitled to arrears of pay and allowances of the promotional post. Thus, 

present Execution Application fails and dismissed. No costs. 

(MADAV1K'_UR HATURVEDI) 	 (M KESH KUMA: GUPTA) 
ADMJNISTRATIVE MEMBER 	 JUDICIAL MEMBER 

II 

/PB/ 



I 

F CeRtrI Admin  stratwo ufl8t 

	

IN THE CENTRAL ADMINISTRATIVE 	Uatic, 

V 	GUWAHATI BENCH: GUWAHATI 
(An application under Rule 24 of,  Central Administrative Tribunal 

	

(Procedure) Rule 1987) 	V 

V 	 E.PNo. 	12008 

V 	 In O.ANo. 310/2005 	 V 

V 	
Shri.Niranjan Chandra Malakar 	 V: 	

V 

V 	 -Veisus- 

V 	
Union of India & Oi. 	

V 	

V 	

V 

INDEX 
V 	

V 

4 r S1. No. Annexure Particniars Page No  

V  Application 	
V 

V 	 1-5 
2 . - WLiL&4I.1.JJI 

3. I Copy of the judgment and order dtd. .-j 	. 
' 	 tA 	tVV7 v.I_v'j/  

4. II I Copy of order dated27.11.2007  

5. 	. ifi Copy of order dated.12.02.2008.  

6. 	
V  

IV Copy 	of 	representation 	dated V 	 q 

1AA1'IVO 	
V 	 V 

7. 1 	V I Copy 	of 	representation 	-- dated . 

f. 4 	IV 	'.I'.I".fl 	 V 

U'L03.bUUO. V 

Filed y: 

Date:- Q4. 	 .006 
	 Advocate 



.1 

GUWAHATI BENCH: GUWAHATI 

Execution Petition No, 	 / 2008 

In O.A. No. 310/2005  

1. 

•1 

U.?T T. I? 	
- -: 

- 41 

IN THE CENTRAL ADMINISTRATIVE TRIBUNAL 

In the matter of .  

E.P. No. 4 	12008 

0. A. No. 310 /2005 

Shri Niranjan Chandra Malakar. 

4Tersus_ 

Union of India & 0i. 

-And- 

In the matter of .  

Non implementation of Hon'ble 

iribunal's judgment and order dated 

25.04.2007 passed in O.A. No. 310/2005. 

-And- 

In the matter of: 

An application under l<ule 24 of Central 

Actministrati.ve Iribunals (l'rocedure) 

l<u[e, 1987, praying for a direction upon 

the respondents for implementation of 

the judgment and order dated 25.04.007 

in O.A. No. 310/200. 

-And- 

In the matter of: 

Sun Niranjan Cliiandra Malakar, 
C. . . 4-$-A enl- 
L/ 	 Li. L LiLi.iL& 

Mohanpur Customs Preventive Force, 
(.-.. 	-..-... 	A..-...-i.-.1 
S %.i.O L.%J.LL 	&.'.L V .La.L'.J.L, .Ci.W. LL&LLi 

P.0- Mohanpur, Tripura. 
••,t S1/1'SJ.I. 	tSP 
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1 	

f 

'.SsJ(j 

-AND- 	 Viah 8 

The Union of India, 

Represented by the Secretary tothe 
_.-.4_._ IVLLLUC)4.1J of 

(Department of Revenue) 
S_.2.JV LrrW.*.S.L*.L LII. LI. 

North Block, New Dell-il- 110002. 
The Chairman, 
- (_4q, 1 P .,...,'j r.0 P..s.-. on P.. Cq. r /i. L..I'.l..iOL I1. ..._ LL LOM61  

North Block, 
.-.11-.. 11flCif4 i v*'v LJWjtjLI*j 

The Chief Conm-iissjoner, 
I-.,.t  ._I. _  LOjLt ._  
N.i. I<egion, 
Crescens Building, 
M.C. Road, Shillong- 793001. 

The Commissioner, 
Central Excise, 
Pot Box No. 8, Morellow Compound, 
Shill ong. 

The Additional Commissioner (P&V), 
I_" 	.o_ r'...i__l t e. 	ii 
Crescens Building, 
1I C 1?.--.A Q1,.flL-,,,,,. *7OflA1 
J.V.L.S..). I.\LI14It, LJiLLLLIJ.L15 . 

Sri Gopal Chandra Das, 
......i.  U C'... .. 	'' R.LL.LLL %...ii 	 LI 

Central Excise & Customs, 

Sri N. N. Deka, 
_.._l. 	'U' 4JiJ..L1.L.Lfl.1..J.t 	..J.LtJL4 	U / 

Central Excise -& Customs, 

••oI. 

The humble applicant above named-

Most repecffufly sheweth: — 

That the applicant being aggrieved due to non consideration of his 

promotion, approached this Hon'ble Tribunal by fling O.A. No. 310/2005 

praying for a direction upon the respondents to promote the applicant to 

the cadre of Superintendent Group 'B' from the date of promotion of his 
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immediate juniors, with all consequential service benefits and monetary 

benefits including seniority etc. by constituthig a revieW DPC. 

2. 	That the Hon'ble Tribunal after hearing both the parties and after carefully 

exan-iining the written statement of the respondents, allowed the original 

application vide its judgment and order dated 25.04.2007 in O.A. No. 

310/2005 whereby it was held as follows;- 

"5. 	After carefully considering the pleadings and 

submission advanced by either sides we are of the view that. 

ends of justice will be met if a direction is issued to the 

respondent to conduct a Review DPC based on the 

observations made in the preceding paragraphs to consider 

the case of the applicant for promotion and if found fit to 

promote the applicant. Accordingly, third 'Respondent is 

directed to convene a Review DPC and consider the case of 

the applicant for promotion to the post of Superintendent 

(Group-B), and if found fit, promote, the applicant from the 

date of promotion of his immediate juniors with all 

consequential benefits. the above directions shall be complied 

with by the concerned respondent within a period of two 

months from the date of receipt of a copy of this order. 

6. 	The original application is allowed to the extent 

indicated above. There will be no order as to costs." 

(Copy of the judgment and order dtd. 25.04.2007 is 

enclosed as Annexu-I). 

3. 	That eventually the applicant was promoted to the post of Superintendent 

'(Group-'W) and vide order No, 42/2007 issued under No. C. No. II (3) 

3/CC/Hqrs.Estt/SH/2004/7185-.98 (A) dated 27.11.2007, the applicant was 

transferred and posted to Agartala Customs Division where he joined in his 

promoted post of Superintendent on 03.12.2007 and posted to the 
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1 	-i1fliSrj 

ZOOR 	/ 
Mohanpur Customs Preventive Force, C toms 

	 / 

Superintendent 	 Guwahatinc 

(Copy of order dated 27.11.2007 is annexed hereto and 

marked asAnnexure- II). 

That on 11.01.2008, the respondents filed one Misc, petition before this 

Hon'ble Tribunal, which was registered as M.P. No. 122/2007 in O.A. No. 

310/2005. in the said Misc. Petition, the respondents prayed for extension 

of 6 (six) months time for implementation of the judgment and order dated 

25.04.2007 passed in O.A. No. 310/2005. The Honble Tribunal, however, 

pleased to dismiss the said Misc. petition on merit vide order dated 

12.02.2008. 

(Copy of order dated 12.02.2008 is annexed hereto and 

marked as Aimexure- HI). 

That thereafter, the applicant approached the respondents' authorities time 

and again praying for grant of consequential service benefits and monetary 

benefit including seniority from the date of promotion of his juniors in 

terms of the judgment and order dated 25.04.2007 in O.A. No. 310/2005. He 

submit-ted representations to the respondents authorities with prayer as 

stated above and two of his representations dated. 14.01.2008 and dated 

04.03.2008 are annexed hereto. Even thereafter, the respondents have not 

taken any step to implement the directions contained in the.judgment and 

order dated 25.04.2007 aforesaid and the claim of the applicant remains 

unsettled. 

(Copy of representations dated 14.01.2008 and dated 

04.03.2008 are annexed hereto and marked as 

Annexure- IV and V respectively). 

That the applicant most respectfully begs to state that due to non-granting 

of consequential benefits and seniority etc. the applicant has been incurring 

irreparable losses and the respondents by their inaction, have been 

disregarding the order dated 25.04.2007 and further order dated 12.02.2008 
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- / 	 Ci') 
/ / 	2 • 	

/ 
passed by this Hon'ble Tribunal in O.A. No. 	 No. 

122/2007 respectively. As such the respondents have willfully vid1t, 
direction contained in judgment and order thited 25.04.2007 in O.A. No. 

310/2005. Therefore, finding no other alternative the applicant is 

approaching before this Hon'ble Tribunal for further direction upon the 

respondents for compliance, of the order dated 25.04.2007 in O.A. No. 

310/2005 of this Hon'bie Tribunal and to pass further order under Rule 24 

of Central Administrative Tribunal (Procedure) Rule, 1987 for compliance 

of the order of the Hon'bie Tribunal. 

7. 	That this application is made bon&fide and for the ends of justice. 

Under the facts and drcuinstances stated above, the 

Non' ble 'tribunal be pleased to direct the respondents 

to implement the order dated 25.04.2007 passed in.O.A. 

No. 310/2005 with immediate effect and further be 

pleased to pass any other or orders as deemed fit and 

proper by the Hon'ble Tribunal. 

And for this act of kindness, the applicant as in duty bound, shall ever pray. 
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VERIFICATION 

L Shri Niranjan Chandra Malalczar, 5/0 Shri Naresh Chandra Malakar, aged 

about 52 years, presently working as Superintendent, Customs and Central 

Excise, Mohanpur, C.P.F, Agartala Customs Division, Agartala, Tripura, do 

hereby verify that the statements made in Paragraph 1. to 7 are true to my 

knowledge and I have not suppressed any material fact. 

And I sign This verification on this the C day of September, 2008 

Af 
I 1/YQv Ck)t0v~  

- --- 
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CENTRAL ADMINISTRATIVE TRIB 
GUWAHATI BENCH 

Original Application No. 310 of 

Date of Order: This, the 25th day of 
	

i, 20r 

THE HON'BLE SHRI G. SHANTHAPPA, JUDICIAL MEMBER 

THE HON'BLE SHRI GAUTAM RAY, ADMINISTRATIVE MEMBER 

Shri Niranjan Chandra Malakar 
Son of Shri Naresh Chandra Malakar 
Inspector, Customs and Central Excise 
O/o Deputy Commissioner 
Customs Division 
Karimganj. 

.Applicant. 

By Advocates Mr. M.Chanda1 Mr.S.Nath & Mr. G.N.ChakrabortY. 

- Versus - 

The Union of India 
Represented by the Secretary 
to the Ministry of Finance 
(Department of Revenue) 
Government of India 
North Block 
New Delhi-hO 002. 

The Chairman 
Central Board of Excise & Customs 
North Block, New Delhi -110 004. 

The Chief Commissioner 
Customs & Central Excise 
N. E. Region 
Crescens Building 
M.G. Road. Shillong-793001. 

The Commissioner 
r 	Central Excise 



" 

0 

2 

Post Box No.8, Morellow Compound 
Shillong. 

The Additional  Coimnissiofler (P&V) 
Customs & Central Excise 

Crescens Building. 
M.G. Road, Shillong-793001• 

Sri Gopal Chandra Das 
Superintendent Group 'B' 
Central Excise & Customs. 
cnmisLt0fler, cantral 	iSe. 	1uiOny. 

76 	SriN.N.Das 
Superintendent Group 'B' 
Central Excise & Customs. 

	

CIm.i88i)fler, Central Excise, 	 Respondents. 

By Mr.M.U.Ahmed. learned AddLC.G.S.C. 

ORDER(ORAL 

jSHANTHAPPA. G. M1 MpER (fl: 

Th 	
' is Application has been filed b the 'Applicant 

under Section 19 of the Administrative Tribunals Act, 1985 

seeking the following main relief s - 

That the Hon'ble Tribunal be pleased to 
direct the respondents to promote the 
applicant to the cadre of Superintend 
Group 'B' from the date of promotion of his 

• immediate juniors. with all consequential 
service benefits and monetarY benefits 
including senioritY etc. by constituting a 

Review DPC. 

8.2 That the Hon'ble Tribunal be pleased to 
declare that the DPC is not entitled tota e 
into consideration any downgraded ALR or 
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AC R recorded below benchmark without 
providing any opportunity to the 
applicant." 

2. 	We have heard Mr. M.. Chanda, learned counsel for 

the Applicant and Mr,M.U.Ahzned, learned Add!. C.G.S.C. for the 

Respondents. After hearing them for quite some time the short 

question arises for our ,  consideration is as to whether the 

Applicant is to. be considered for promotion by the Review DPC. 

In the ACR for the year 2000-2001 there were adverse remarks 

gairtst the Applicant. Applicant submitted his representation 

.gainst such adverse remarks, which was rejected by the 

tuthority. Applicant then filed an appeal on 08.02.2001 and the 

Appellate Authority considered his appeal and expunged the 
&iV? 

'',Irse remarks. Based on the expunction of adverse remarks 
•: 	 - 

. 	e n)ade representations before the authority for consideration 

\) . 	 s promotion by Review DPC. The.first Respondent directed 
GON 

the third Respondent i.e. the Chief Commissioner, Central 

Excise to convene a Review DPC. The said letter dated 

24,06,2004.is annexed at Annexure13 of the O.A. Subsequently 

Applicant submitted representation (Annexure- 14)-to the fifth 

Respondent on 28.09.2005. Since the said Respondent has not 

_-Af-  - . 
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- 	considered his representat10r Applicant has approached this 

Tribunal by way of this O.A. 

Per contra Respondents have filed a detailed written 

statement denying the reliefs of the Applicant. Learned counsel 

for the  Respondents has relied on paragraphS 6 and 7 of the 

written statement filed in this case. At paragraph 5 of the 

written statetfleflt the Respondents contended that in the ACR of 

the AppliCant for the year 2000-2001 in most of the columns 

the gradingS were "JUST ADEQUATE" which is below the  

"GOOD' for pro motion to the grade of 
benchmark  

tpenntende1tt GroupB. In the aforesaid ACR adverse entry 
y   

recorded only at column No.3, (industrY 
and

If 
G 	

"POOR" arid in other columns 
U WP 	conscientiou s 	as 	

1 the 

gradings were recorded as "JUST ADEQUATE" except in 

column 7(a). Though the said adverse entry was 
expunged his 

case is not fit for promotion by way° of Review DPC or 

otherwise due to gradingS in other columns. At paragraph 7 of 

the written statement Respondents contended that the 

benchmark in the ACR grading for promotion to th e  grade of 

uPB) are good. Applicant's repreSertor 
Superinteridt (Gro  

more than one occasion. However, 
was examined in  the past on  
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in terms of para 18.4.1 of the DPC guidelines, the.ACR for the 

period 2000-2001 of the Applicant was thoroughly scrutinized 

further with a view to whether or not a review of his case by 

Review DPC was justified or not. On scrutiny it was found that 

most of the gradings "JUST ADEQUATE" in the ACR for the 

aforesaid period were below the benchmark - "GOOD" for 

promotion. 

4. 	On careful examination of the written statement it is 

found that the Respondents have not answered anything about 

Annexure-13 communication dated 24.06.2004 wherein the 

'i 
c 

Review DPC. For better elucidation, the contents of the said 

letter is reproduced as under:- 

• 	 "Sir, 
I am directed to refer to your letter 

C .No.11(20)1/CON/2003/ 1  51 dated 25.2.2004 on 
the above cited subject. Shri N.0 .Malakar vide 
his representation dated 16.6.2003 has stated 
that inspite of adverse remarks contained in 
ACR for the year 2000-2001 has been 
expunged, the competent authority is not 
holding a review DPC for consideration for 
promotion to the post of Superintendent. His 
representation was considered in detailed in 
consultation with DOP&T and it was requested 
to CCE. Shillong to hold review DPC vide letter 

ief Commissioner of Central Excise i.e., the third Respondent 

s requested to direct the fourth Respondent to conduct a 
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of even number dated 13.l0.2003.. CCE Shillong 
did not follow the Board's instruction and 
avoided to hold a review DPC on one ground or 

other. 

The decisions to hold review DPC has to 
be taken' by the cadre controlling authority 
(C.C.E. Shillong). He is unnecessarilY trying to 
complicate the matter and consequentlY pass on 
decision making to the Board with attendant 
delay. As per the rule position, a review DPC 

has to be held. 

You are therefore, requested to direct the 
CCE, Shillong to hold a review DPC of 
30.7.2002 immediatelY and promote Shri 
Malakar to the post of Suprintefldeflt if he is 
found fit. A compliance report be also sent to 
the Board at the earliest. 

Yours faithfully, 

(S .K.THAKUR) 
Under SecretarY to the Govt. of India" 

\ 

6 

Subsequent to that, the Applicant has submitted representation 

for consideration of his case for promotion to the Grade of 

Superintendent (Group-B) by a Review DPC. Inspite of 

directions issued vide aforesaid letter dated 24.06.004 on what 

reason the Respondents are not holding the Review DPC for 

osidering Applicant's case is not understood from their 

tten statement. 
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After carefully considering the pleadings and 

/ 	
submissions advanced by either sides we are of the view that 

/ 	ends of justice will be met if a direction is issued to the third 

Respondent to conduct a Review DPC based on tne observations 

made in the preceding paragraphs to consider the case of the 

Applicant for promotion and if found fit to promote the 

Applicant. Accordingly, third Respondent is directed to convene 

a Review DPC and consider the case of the Applicant for 

promotion to the post of Superintendent (Group-B), and if I  found 

fit, promote. the Applicant from the thte of promotion of his 

immediate juniors with all consequential benefits The above 

duetions shall be complied with by the concerned Respondent 
- 

\O 	 . 

\ 	
*tkiin a period of two months from the date of receipt of a copy 

\ 

of this order. 

6. 	The Original Application is allowed to the extent 

indicated above. There will be no order as to costs. 

TPLT 	°'EY 

S.  

Cet 	 ai 
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OFFICE O THE COMMISSIONER )F CUSTOMS (PREVENTIVE) 

	

. 	 4IHLANG 

TTiMahatma Gandhi Road, Shillong - 793001, Meghalaya 

Phone: 
0364222259712225325/2229005. Fax: 03642223440/22297. 

E-mail: cusshg@sancharne  

422 

	

Dated. Shillong, 	 2007 

Subject: - EsU. Promotion, transfers and posting in the grade of Group 'B' (Gazefled) 
Superintendent - Order regarding. 

In pursuance of Establishment Order No. 89/2007 dated 20
th  Nov 2007 

communicated vide endorsement C.No.1I (3) 2/ETII1I20051'6168307 dated 21" Nov 2007 
by the Commissioner of Central Excise, Shillong, 

Shri. Niran] an Chandra Malakar, 

Superintendent (onroilOt1o
mOtiofl) , is hereby transfene posted Agartala Customs 

Division, of Customs (P) CommiSsionerate NortffEaStem Region, Shillong with immediate 

effect and until further orders. 

This issues with the approval of Commissioner of Customs (Preventive), North 

Eastern Region, Shillong. 
Sd!- 

(M .Marbaniaflg) 
Assistant Conuuissitiner 

C.NO.1l (3)3 ,/Hqrs.ESIS1200 	
Dated:- 	r- ri' 

Copy forwarded for information and necesszY action to: - 
The Chief Commissioner, Customs & Cntral Excise Shillong Zone, Shillong. 

The Commissioner of Central Excise, Sillong. 
The Additional Commissioner (P&V), Cistoms & Central Excise, Shillo g. 

The Depu CommiSsi0n, Customs Diision, Agaala 	
Ct 

The Chief Accounts Officer, Customs (ventive), N.E.R., Shillong. 
The Pay & Accounts Officer, Customs Central Excise, Shillong. 

The 	
ET /AcctS. / Con / CIU/VIG Branch of C & Cen Ex, Shillong. 

8 The Superintefldent SIU-V1G, Custom qrs. Office, Shillong. 

Niranf an Chandra Malakar, 
Supetendeflt for compliance. 

p 'B' ExecVe Officers'. Association, Customs & Central 
10. The General SecretarY, Grou  

	

Excise, Shil 1 oflg. 	 I.  

ii. Guard File. 

)- 
(M .Marbiang) 

Assistant Commissioner 
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V 4f Thdia & 
Applicant(S)................... 

Advo catøOr the \p1 
AAAA- 

AIR 
I. :.. .. 

AdvcataO 	aspendant (S )4. 
- 

• 	 : 
- 	-.- 	. 

Onga*I. 

- - 

	 unpkment 

this nbunal 
jc 

2005 No reason as 10 

months time to 

take final daJi x bC j 

in the 

Counsel 

of Lndia has - 

;-:--- _L- 

.  

• .-r 	- 

from the Rests)

JanualV 2008 and that of 	MINIM  i fs-~,  

and placed before us 	PY. 

promotion order dated 28' November. 

flIstreiN 	
2007 Nothing has been stated In the 5akI 	

11 

	

/4 	
written instructions dated jia Janua, 

	

g 	 2008 and written insthictioflB datç4 Il 1 

	

) 	

27 11 2007 nor in the promotiOn order'  

	

\ 	J 	dated 281h November. 2007 about the 

reasons as to wh) si ... ortha time 	
•' 

required by the RspondCfl 1P1 

with the oider dated 25'' Apxil.  .. .  2007, of 
- . 	 , 	

.i •\. 	•. ......... 'jn'.. 

this I nbunal rendered m 0 A.No J%0 of 
• 	 • 	 •. I 	 • 

2005. 	 .• 	 . • 	
,.. 	 --... . •',... 	 4. 

I3v order dated 21" November. 2007 

and 11.01.2008. WC repeatedly called • ,,' 

upon the Respondents to place on record .. 

all details as to the steps taken by the 	. 
.. 

Respondents to comply with the OJC9 	 •... 1 

the tribunal rendered In 0 A.No.JiO 	P I 

2005 t)cspite such opportiulity,Was given r 	I 

to the Respondent% no inatenais haeV 

been produced by the Respondents 	I 

	

% 	 showing the reasons for which they, are • 	 • 

r 	 really not able to comply with this order of 	. 

tjjisTribu1
!:!—a1-T- • 



w.P.122 of o7 (O.1.NO.315 of 05) 

12.03.2008 
in the aforesaid premiseS we find 

no merit in Misc. ietitiofl No.122 of 2007, 

which is accordingly, dismissed. 

Send copies of this order to the 

Applicant and to all the Respondents of 

O.A.NO.310  of 2005. 

Sd!- 
Miiocafli81LM0 Y 

Sdf 
Kbushimml 

-.......... 

rr 

6).y 4tut to 3 

-ttr 

 

of tV*C (iprtr'eflt of ie'v)q) 0  
. !tm3 	fl2, 

r, Cdi' 	!. 	 !yet. , 	etOfl 1  

b'LI 1t11Jnn 

ro*t 

P 1 	 & .eitri 
.t! 4itt2.eng 

Vo 3hr1 Nrsh h.M4kr. 
EKCL 	 'ipUt 

,.. .'.o. '-'S • -•*' 	' - 

'11h 	at )hti. 

•rvi Qc!r(SJ,t.). 

fu 

I 
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• To 
- The Chief Commissioner 

toms & Central Excise 
N. E. Region 
Crescans Building 
M. G. Road, Shillong - 793 001 

.&- 	AwwEXVt2 — 	E2 

fit 
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(Through proper channel) 

Sub 	Prayer for consequential service benefits and monetary benefit including seniority from the date of 

vomoior, of my immediate juniors. 

Hon'ble Sir, 

Most submissibly, I beg to state the following few lines for favour of your kInd consideration and 
sympathetic order please. 

That Sir, in pursuance of Estt. Order no. 89/2007 dated 20th November, 2007 communicated vide 
endorsement C. No. ll(3)2/ET-lll/2005/61683-107 dated 21.11.2007 by the Commissioner of central Excise, 
Shillong. I have joined as Superintendent on promotion since 23.11.2007 in Customs Hqrs. Office, Shillong., 
thereafter on being transferred, I joined in Agartala Customs Division on 03.12.2007. 

That Sir, I have got the opportunity to meet Hon'ble Commissioner, Central Excise, N.E.R., Shillong and 
Joint Commissioner ( P & V), Customs & Central Excise, Shillong in the last week of November2007. Both of them 
assured me to wait for some days so that they will provide me the requisite benefits as deem fit. But I have not yet 
received any communication in this regard. 

Under the above circumstances,' 1 therefore, humbly pray to your gracious self to consider my case 
sympathetically and arrange to pass necessary order in the light of the order dated 25.042007 of Central 
Administrative Tribunal, Guwahati Bench 'at the earliest. 

- 	 Youm fa 

54~ - 	 (Pj1'ttL Malakar) 
Superintendent 
Mohanpur C.P.F. 

Aqartala Customs Division 

Copy to :- 

The Commissioner, Central Excise, N.E.R., Shillong. 

Theint CSmmissioner ( P & V), Customs & Central Excise, Shillong. 

'c\ 

C~-P 
11 
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INTHEMATf'ER OF: 

Court Officer. 	
E.P. No. 612008 

In O.A. No.310/2005 

Shri N. C. Malakar 

•t~ 

0.4 SEP 222 i 

Gu 

Applicant 

- Versus - 

of India & Ors. 

Respondents 

- AND- 

IN THE MATFER OF 

pi 

N THE CENTRAL ADMINISTRATIVE TRIBUNAL 
GUWAHATI BENCH 

0 pil 
1JI 
J ca .w 
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\ •_c 
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Reply to the Execution Petiton by the 

Respondents No. 

WRifFEN REPLY 

The humble answering respondents 

submit their reply to the Execution 

Petition as follows: 

1. 	That I 	L -o y lej ft4 ,a-a T i rw 

4  cj. 	7rp v' c1e j 	 , 

and Respondents No. 	in the above case and I have gone through 

\ a copy of the Execution Petition served on me and have understood the 

contents thereof. Save and except whatever is specifically admitted in the 

written statement filed in O.A.310/2005, the contentions and statements 

made in the Execution Petition may be deemed to have been denied. I am 

competent and authorized to file the reply to the Execution Plition on 

behalf of all the respondents. 

(/V'7 t f9/tti 



1 	 2 
I 

2. 	That with regard to the statements made in para 1 of the 

Execution Petition the answering Respondents beg to state that the 

contention of the applicant is not correct. The Judgment dated 

25.04.2007 passed by CAT, Guwahati Bench has clearly mentioned that 

the applicant may be promoted to the grade of Superintendent, if found 

fit from the date of promotion his immediate juniors with all 

consequential bnefits and in compliance to the above judgment the 

applicant was promoted to the grade of Superintendent vide Estt.Order 
At 

 

No.89/2007 dated 20.11.2007. Further, in compliance of the CAT's other 

a draft seniority list of Superintendent who have been promoted during 

the year 2002 was issued on 12.2008, wherein the applicant has been 

placed below Shri GN.Haloi and above Shri N.N.Deka, Superintendent 

and accordingly his seniority has been re-fixed. As far as financial benefit 

is concerned tha pay of the applicant has been fixed notionallyweI 

23.09.02 and actually w.e.f. 23.11.07 in the grade of Superintendent. 
- 

Thus from the facts it is evilent that the judgment dated 25.04.2007 was 

--. 
lenier4ed in its true spirit and nowhere it is mentioned in the 

• 	 judgment ¶at consequential benefit means payment of anear salaty of 

- 	the Znotipal posts as cbimed by the applicant in the reply. Thus it is 
'1 

• 

lat 
 the applicant is misconceived of fact. 

Further, the applicant has contested that non entitlement of 

anear pay and allowances is not correct in terms of F.R. 17(1) which 

reads as under: 

An Oer shall begin to draw pay and allowances 

attached to his tenure of a post w.e.f the dated when he assumes the 

dutie pot,and shall cease to draw them as soon as he ceases to 

discharge those duties. IV 



3 

In Simil2r case the Apex Court in its judgment dated 

25.07.07 in the case of Unioii Territory, Chandigarli vs. Brijmohan Kaur 

dealing with the matter of Govt seivant who does not discharge his duty_ 

is not allowed pay and arrears at the cost of public exchequer has held 

that - 

The direction of the Thbunal which is arnrmed by the High 

Court in our view is against the old canons of law directed by the Court. 

It is settled law that when an incumbent does not discharge any duty, 

the principle of no work no pay" would be applicable. This consistent 

view has been taken by this Court keeping in view the public interest 

that any Govt seivant who doesn't discharge his duty should not be 

allowed to draw pay and allowances at the cost of the public exchequer." 

In view of the above, the other of High Court, dated 

12.7.2005 in CMP No. 18840-CAT of 2003 and the Tribunal order, dated 

13.08.03 in O.A.No.1030/CH of 2002 are set aside and the appeal is 

A copy of the judgment dated 25.07.07 is enclosed as 

SY 2 	Annexure-A. 

In another similar case, in the case of UOI -vs- B.M.Jha in 

-' the matter of back wages cannot be granted on notional promotion with 

retrospective effect based on the principle of dNo  work - No Pay" the Apex 

Court in its judgment dated 24.10.2007 has set aside the others of CAT 

and High Court based on no work no pay principle. 

A copy of the Judgment dated 24.10.2007 is enclosed as 

Annexure-B. 

3. 	That with regard to the statements msde In para 2 of the of 

the Execution Petition the answering respondents beg to state the same 

has already been discussed in pam 2 of this reply. 
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4. 	That with regaid to the statement made in pam 3 of the 

Execution Petition the answering respondents do not ofir any comment. 

That the Execution Petition is devoid of any metit and has no 

rational foundation and as such liabk to be dismissed. 

That this reply to the Execution Petition has been made bona 

fide and for the ends of justice and equity. 

It is therefore humbly prayed before 

this Hon'ble Thbunsl that the present 

\ 
I 

k \Execution Petition filed by the applicant 
Su NO

may be dismissed. 

\ 
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VERIFICATION 

Jy ?c4Mkfa. rv 

Ti A) 	aged about SZ years resident of 

working as 	4- c-i c T4ri -r 	C-&VA M I r. SZ l o1rR 

being duly authorized and competent to sign this verification, do 

hereby solemnly affirm and verify that the statements made in Para J Ji, 

are tnie to my knowledge, belief and information and those made in 

Pam 	Q 	are true to my knowledge as per the legal advice and 

I have not suppressed any material facts. 

And I sign this verification on this 31 çfr day of August 2009 

at AwA4aI1' 

1~ 

at  

~It 
W LT

13.KTh 
Asstt. Cormfl1ss1oTf 

Central Excise, Guwahat 
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January, 2009 	 94 SwamysnewS 

•the order of High Court granting back-wages was set aside based on no 
work-no pay principle.. 

In view of the above, the appeal is allow4 sitting aside the orders 
of CAT and High Court 

Appeal is allowed. 

[(hmion of Inth.a V. B.M. iha, 1/2009, SwamysriewS 93, 2008 (2) SCC (L&S'), 399, dare.ofjudgme7zt24..jo_2oo7] 

C.A. No. 5128 of 2007 

A4isslbr (.r a RSF pere with imthan 20 years 
of e is. to be decided bvthe óepai-r .p.law 

Faets Order of Sinzie .Je of the Knrl Hiatt Coon passed was chaflened in the writ appeal in Ierd in enthrkrrienr of pension for a 
3SF 'ns muijes Rthe 19 e ime Bmae, Seij 'Fcr R 	1969 (Rde 1 	dimed 
herimrm din,ose of the r i of the Appellant  in tue linia of the flO'TmnT in .kne ' Bode-Se-iv Farce. Writ Anneal No. 1588 of 2000 in Y---z7m  

The Appelinnis miued 	Remorxj was ncc ehgaAe for 
pension as sbe had corrokied only 18 years and three months of service: 
Pe1473c was placed on the case of Union of India v. Rakeyk Kunmar [2001 (4) SCC3O9 3. 

InJlakesh Kwnar r ccse it was hel& 

- Held: "In the rearlt thete was no subszanc te in the Conm=on of the 
learned Coei for the Respondents that on the basis of Rule 49 of the  • CCS (Pension) Rides or on the basis of the GO., the Responde who  
have retired after completing qualifying service of 10 years but before 
conmiethig qualifyñg service of 20 years by voluntary retirent, are 
entitled to get pensioniary berefits.. The Respondents, who were permjtj 
to resign from service, under Rule 19 of the BSF Rules before attainmp nt  
of the age of retirement or before putting such number of years of service 
as may be necessary under the Rules, to be eligible for retirement are not 
entitled to get any pension under any 'of the provisions under the CCS 
(Pension) Rules. Rule 49 only prescribes the procedure for calculation 
and quantification of pension amount The GO, dated 27-12-1995 does not confer any additional nght of pension on BSF employees". 

- 	SwaznysnewS 	 93 	 January, 2009 

c6poraay basis. It would indicate that the services of the Appellant can 
terminated by requesting to termintion simplicuer. However, in the 

instant case, may be on temporary basis, the Respondents allowed th e  
Appellant to continue for about 34 years before his services were done 
away by.the impugned order in the meantime, the Appellant had attained 
the age of sueranxma1ion on 5-6-2002. Therefore, the prayers of the 
Appellant that he may be reinstated and he should be provided with 
pensionary benefits are. not tenable. While it is true that the services of 
the Appellant were purel' on temporary basis throughout 34 years of 
service, we caimot also overlook the fact that the Respondents allowed 
him to continue for 34 years and ultimately did away his services by the 
impugned order. Legally speaking, the Appellant would not have any 
enforceable right but the facts of this case as recited above, deserve a 
sympathetic consideration on hnrri ,itarian grounds". - 

In the result, the appeal is disposed of directing the Respom4tiits to 
nay annxxint of Rs 50,000 to the Appellant within 3 nxxzti from the 
dare of order fring w di an interest of 9% is payable to the AppeDant 

dare the ammize is dae 

h Admirigtrnt'on and odlerm, L2009, 
5CC (L&S) 173, date of jdge2tt 

C4. No.. 7765 oF 2002 

4 
ed im noticna.l proniotiou with 
Prindpke of9io work - no pay" 

—'iãs: The Appellant Respondent herein promoted with, ros-
Dert ye effect claimed back-wages on his notional promotion from 
27-8-1984 to 5-1-1992. That was allowed by the Tribunal and upheld by 
the High Court Hcme the present appeal is 53ed before the Apex Court. 

Nomnily when a retrospective promotion is given, he is entitled for 
all benefits arising thereof. But the Apex Court in the jndrTTt Stare of 
Hcvyana v. 0.? Gupta [1996 SCC(L&S) 633 ]followed by the other 
judgment AX. Sownini Y. State Bank of Travoncore, [2003 SCC (L&S) 
1041] had taken the view that even in case of notional promotion from 
retrospective date, the employee is not entitled to arrears of salary as he 
has not worked in the promotional post adhering to the. principle of 
no work-no pay. The Division Bench of the High Court reied.:on the case 
of State ofA.? v. K. VL. Narasintha RaO [1996 SCC (L&.S) 841 J. The 
Division Bench did not read the judgment properly. Even in that case, 
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GUWAHATI BENCH: GUWAHATI 

(An application under Rule 24 of Central Administrative Tribunal 
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In O,A No. 310/2005 
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IN THE CENTRAL ADMINISTRATIVE TRIBUNAL 
ZD 

CentraAdminstratve Thbuna 

2 1 JUL  2009 

TE!t 	trcft 
3uwahati Bench 

GUWAHATI BENCH: GUWAHATI 

In the matter oft-

L.I. No. bIZUUS 

In O.A. No. 31Q/2005 

Sf111 N.e. Malakar. 

-Vetsus- 

Union of India and otheis. 

-And- 

In the matter ofi- 

Counter reply ified by the 

applicant against the affidavit filed 

by the respondents. 

'F 

The applicant above named most respectfully begs to state as follows;- 

'that your applicant carefully gone throu.gh the act thtional athctavit fLied by 

the respondents and understood the contents thereof, That your applicant 

categorically deny the correctness of the statement made In paragraph 1 

and 2 of the additionat affidavit and further beg to say that the judgment 

and order of the Ld. Tribunal dtd. 25.04.2007 has not been implemented in 

its true spirit as directed by the Ld. Tribunal. As such claim of the 

respondents that the order has been implemented in the manner it has been 

directed is not factually correct. In the judgment and order did. 25.04.2007, 

it is specifically directed that if the applicant is found fit for promotion, in 

that case the appicant should be promoted' from the date of his immediate 

junior with all "consequential benefit". It is specifically stated that 

consequential benefits mean payment of arrear salary of the promotional 

post, due, to the applicant as indicatedin the judgment i.e. from the date of 

promotion of his immediate junior; 



 

/ 

It is relevant to mention here that on a mere reading of the order dtd. 

05.02.2008 (Annexure- R) of the additional affidavit filed by the 

respondents, it appears that the benefit of promotion have been granted 

notionally w.e.f 23.09.2002 and actually w.e.f 23.11.2007 in terms of the 

judgment of the Ld. Tribunal passed in 310/2005. Since the benefit of 

promotion has been granted to the applicant notionally w.e.f 23.09.2002 as 

such the respondents have deliberately violated the order of the Ld. 

Tribunal dtd. 25.04.2007 as because the applicant is legally entitled to arrear 

monetary benefit of salary w.e.f 23.09.2002 whereas the respondents have 

granted the benefit of promotion notionally w.E,f 23.09.2002 and actually 

from 23.11.2007 in violation of the order of the Ld. Tribunal. 

The further contention of the respondents that the applicant is not 

entitled to arrear pay-  and allowances in terms of FR 17 is not correct and 

the said statement of the respondents is contemptuous on the face of the 

judgment dtd. 25.04.2007. 

Therefore Hon'hle Tribunal be pleased to direct the respondents to 

pay arrear pay and allowances to the applicant in the pron otional post of 

Superintendent, Group-B w.e,f 23.09.2002 in terms of the judgment and 

order dtd. 25.04.2007. 

The applicant in support of his contention rely upon the decision of 

the Principle Bench in T.A No. 600/1985 decided on 20.07.1989, wherein it 

was held by the Ld. Tribunal when a competent Court ordered for payment 

of consequential benefit it includes arrears for promotion post also i.e in the 

instant case for the post of Superintendent Group B from the date of 

promotion of his inimediate junior. 

A copy of the judgment dated 20.07.1989 is 

enclosed as Annexure- A. 

In the facts and circumstances stated above the Hon'bie Tribunal be pleased 

to direct the respondents to pay arrear salary w.ef. 23.09.2002 in terms of 

the judgment and order dated 25.09.2007 in O.A No. 310/2005. 

That this counter affidavit is filed bonafide and for the ends df justice. 

1-r Fro""  
2 1 JUL  2009 

rr 
uwahati Bench 

J 
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3duT 
Centraj Adrnnlstray, Thburia 

2 1 	L 2009 

iwahat Benc• 

VERIFICATION 

I Shri Nfranjan chandra Das, son of Shri Naresh Chandra Malakar, aged 

about 53 years, presently working as Superintendent, Customs and Central 

Excise, Mohanpur, C.P.F, Agartaia Customs Divisian, Agartala, Tripura, do 

hereby verify that the statements madein paragraph 1 to 2 are true to 

knowledge and legal advice and I have not suppressed any material fact. 

And I sign this verification on this the 	I 	day of July, 2009. 

JY 	A ot,Lka,v 
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employee is resigning to join another appointment with proper per-
mission and that the benefit under CSR 413(b) (Rule 26(2)) will be 
admissible to him. The contents of the above order should also 
be noted in the service books of the individuals concerned under 
propdt attestation. The issue of any separate sanction has not been 
considered necessary." - 

This also elaborates the interpretation of Article 418(b) of Rule 26(2) of CSR 
This makes it clear that no separate sanctiOn should be issued indicatinj that 
the resignation had been accepted under the above, proviso. The ,Comptroller. 
and Auditor General had also been consulted in the matter and that is indica- 

- ted in the above quoted portion. All this supports Applicant's case. 	-, 

We may also consider paragraph 4 of the Office Memorandum dated 
28th February, 1976 issued by the Government of India, Ministry of Finance, , 

- Department of Expenditure. Paragraph 4 reads as follows: 	 ' 
"4 Breaks in Service. In the absence of a specific indication to the 
contrary in the service records, an interruption between two spells of 

H 	 service rendered under the Central Government including service 
paid out of Defence Set-vice Estimates or Railways Estimates will be 
treated as automatically condoned and the pre-interruption service 
treated as qualifying service for pension except where it is otberwise 	r 
known that the interruption was caused by resignation, dismissal or 

• 	 removal from service or participation in a strike. The period of 	• 
interruption itself will under no circumstances be reckoned as quali- 
fying service for pension." 	 - 

Learned counsel urged that when the interruption was caused by ,' - 

resignation then the pre-interruption service will not be treated as qualifying 
service for pension. It is not necessary to reiterate what has been said earlier 
except to say that the resignation which has been asked for to join the new 
service without any prc.condition will not debar the government servant from 
praying that his pre-interruption service be treated as qualifying service for 
pension. When the resignation is voluntary and has not been submitted at the 
.isstance of the Department or-any authority,- then the position wouldj.e 

'Hdiffcrent.  

Taking into consideration all these aspects, we are of the view that 
the decision given in the OA earlier needs to be interfered with. Paragraph 7 
of that order has to be set aside. We hold that the pre-interruption service 
of the applicant in the office of Manager Publication from II .4.40 to 17.5.48 
and 19.5.48 to 15.8.48 has to be eonsidered as qualifying service for pe.nsion in 
the case of the applicant. He will be entitled to the benefit of that service for - 
the purpose of pension. 	- 

We, therefore, direct that the pre-interruption service between two 
spclls.of service under the Government of India will be treated as qualifying 
service for pension in the case of the applicant and the break in the servicebet-, 
ween the two periods of service is condoned. But we make it clear that the 
period of interruption itself will not reckon as qualifying service. With these 
observations, the Review Application succeeds and paragraph 7 of the earlier 
order dated 20th May, 1988 is set aside. We make no order as to costs. 

Application allowed 

or  

190(l)(cAt) 	Shri Rai Singh v. Union 

./ CENTRAL ADMIN1STRA1'YE TRIBUNAL 
'(New Delhi Bench)' 

T.A. No. 600185 - - 
Decided 20.7.1989 

cORAM - 

The Hon'ble Mr. Justice Aitay Banerji, Chairman 
The Ilon'ble Mr. B.C. Mathur, Vice-Chairman - 

Sliri Rai Siugh 	
Petitjone,' - 	- 	- 	Versus 	- 	- 	 - 

Union of India & ors. - 	

-V-Respondents  - 
"onsequentjal benefits, salary benefit for promotion_AppIicant was retired - compulsorily in 1977 - Tribunal ordered reinstatement with consequential benefits  —Reinstated and arrears paid—In between was due promotion butno arrea for - -. 

promotion paid on the plea that he had not worked on that Post—Tribun 
ted respondents plea and directed to pay. 	 al rejec- 

(P 5) Advocates. - 

- For the Petitioner 	•: ShrI G.D. Gupta, Advocate 	
'41 

For the Respondent : Shri K.C. Mittal, Advocate 	- 	 ••• 

IMPORTANT POINT  
When a court has ordered consequential benefits, it inclu promotion pos 	 des arrears for i also.  

JUDGMENT 
• 	 Amitav Banerji, Chairman and B.C. Mathar,   ice-Chairman :This • 	has been filed by the petitioner ii TANo.- 600/gS for suitable action- againF- 

-the respondents for not having complied with 'Fribznal's order dated 22.4.1988; ',-  That order allowed the TA and quashed the order dated 1.12.1976 
viz., com-pulsorily retiring the applicant from service. it was also directed that the ,. 

applicant shall he paid consequential benefits within a period of three months 
from the date of receipt of a copy of the above order. The applicant who had 
been compulsorily retired was reinstated in scrvic and he was entitled to be 
paid all consequential benefits. The applicant in the meantime retired in June,' 1982 on superannua00 

PN • 	
2. Annexure.jI to the CCP, dated 23.8.88 shows that an order had been 

passed re-instating the applicant in service and he was deemed to have Conti- 
nued in service from 22 3.77 tn 30.6,82 against a supernumerary post of Infor- - )Y 	
mation Officer in the pre-reviseci scale of .Rs. 1100-501600 It has alsa been 
stated that he has been paid all the salary and allowances as Information Officer 
between the period 22.3.77 to 30.6.82. In Annexure-JV to the CCP, there is a 
further notification dated 6-1-1989 in which it was stated that the applicant was 
-appointed as Director Information Service in the pre.revised scale of pay of 
Rs. 1500.60-1800 with effect from 12-8-1977 to the date of his normal 

SiJperap - 	nuation i.e. 30-6.1982. The pay and allowances for this post have, howeyer, 
 not been paid to the applicant 

r 	
- - 	. 	-• 	- 
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3. 	Mr. Mittal appearing for the respondents raised an objection tothe 
payment of any amount towards the difference in pay 	and allowances for the 
post of Director information Service, with 	effect from 12.8.1977 to 30.6.1982. 
He has also filed a reply to the CCP wherein it is stated that in view of FR 
17(1), the applicant is not entitled to the pay and allowances for the post of 
Director Information Service as he did not work on that post even fdr a single 
day. 

•'-4. 	We are satisfied that the objection raised by the learned counsel for 
the respondents is not tenable. 	Oice the 	Tribunal has allowed the TA and 
passed orders for re-instatement of the Applicant to his old 	post as Informa- 
tion Officer, he was entitled to be paid all consequential 	benefits including the 
pay and allowances for the post of Information Officer and promotions, if any, 
to any higher post. 	Since he was promoted to a higher post, he would also be 
entitled to the pay and allowances of the said post even though he. had not 
worked for a single day. 

Provision of FR 17(1) does not apply in this 	case. 	The very order 
dated 23 8.88 (Anrexure-tI) shows that he would be deemed to have cQntinued 
in service from 22 3.77 to 30 6.82. 	Annexure IV shows that he was promoted 
Trom 12.8.77 as D.rector Information Service till the 	date of his superannua- 
tion. 	Bccausc of the order of his compulsory retirement he was not able to 
join the post or the promotional post. 	He could not join as the order was 
passed after his compulsory retirement and even after the date of superannua- 
tion. 	I 	not due 	fault on his 	part. 	He was excluded by the 	order 
passedy the 	ovt. compulsorily retiring him. 	He is entitled to the promo, 
tion from 12-8-77 and that would be part of the consequential benefits. 	Hence 
no part of the same could be withheld from him. 

We are satisfied that the plea raised on behalf of 	the responpents is 
without merit. 	Learned counsel for the respondents have prayed that they may 
be granted two months time from today. 	The order has been passed in the 
presence of the Departmental Official, Shri P.S. 	Raghavari, Deputy Secretary * 

(FSP), Ministry of External 	Affairs. 	Respondents are granted two months - 

time to pay the difference of pay 	for the post of'Director information Service 
less what he has already been paid. 

CCP is accordingly disposed of. 	Notice of contempt discharged.  

Order daste. . 

- 	 Application aIIowe ,  ,'c? 

(SHORT NOTE) 

CENTRAL .4DMINISTRArIVE TRIBUNAL 
(Calcutta Bench)  

T.A. No. 414 of 1987  
.Decidedon 11.5.1989 	 V 	. 

CORAM 

The Hon'bje Mrs. Justice Pratibba Bonnerjea, Vice Chairman 
The Hon'bje M. J. Anjani Dayaand, Admo. Member 

Siat Kumar Paul 	
: 	 —Peijijone,. 

Versu. 	- 
Union of india and ors. 	

- 	 — Responde??ts 
Seniority_Claim seniorj ,  on the basis of year of selection 1963—IIas been allotted seniority  

his name 	
from 1964 e.g. when Service 

Commission recomniended —Matter had earlier from explained to him by CPO 
and he had agreed still be agitated before the Tribunal_Tribunal found no 

irregularity. 
Held, we have heard the eounsel on either side very carefully 

	

also perused all the records• placed before us. 	 We have 
We are satisfied that no injustice has been caused to the petitioner by placing him between Shri R R. Mondal 

and Shri S.P. Mitra in the TFO cadre. It is also seenfrom the records made 
available to us by the Standing counsel that the respondents have taken 

COflSj-derable pains to explain the positjQn to the petitioner at two meetings at the 
level of Chief Personnel Officer himself. At both these .meetings the petitioner 
had agreed with the view taken by the Government respondents that he can 
only be given the seniority with effect from 27- 10.1964, the date on which his 
name was forwarded by the Railway Service Commission to the South Eastern 
Railway for purposes of fixing his seniority. The petitioner has himself given 
a declaration in his own hand writing accepting the same,  in order for the Petitioner now to turn round and seek hi It is ther fore not 

gher Seniority than the one to which he is eligible, merely on the basis of his name fiizuring in 
the Merit List knowing fully well that his name had not been Sponsored b the 
Railway Service Commission to the Eastern Railway. 	 y  
Advocates. 	 - - 

For the Petitioner 	-Mr. S.K. Dutta, Advocate 
For the Respondejits : Mrs. Uma Sanyaf, Advocatc 

(SHORT NOTE) 

CENTRAL ADMINISTRATIVE TRIBUNAL 
(Calcutta Bench) 

O.A. No. 527 of 1986 
Decided on 14.4.1989 

CORAM 
'l)TII l-Ion'ble Mrs.- Justice Pratibha Bonerjea, Vice Chajrmaii 

/'he Hon'ble Mr. B.N Jayasirnha, Vice Chairman (A.M.) Bhusan Dey 	
. 	 –Applicant L'. - - 

Y/ Union of India & 013. 
7 	 1 



Centra'Adm inistrattv*
Thbuna.  
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