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R.A. No.3 of 2006 {0.A.2582/2005)

/
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Mr.G.Baishya, Sr.C.G.S5.C
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Respondents
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THE HON’BZE MR, K.V. SACHIDANANDAN, VICE CHAIRMAN

1.. ~Whether reporters of local newspapers may be  veb/No
© allowed to see the Judgment?

2.  Wwhether to be referred to the Reporter or not? yéé/mo

¥hether to be forwarded for including in the Digest Being
complied at Jodhpur Bench & other Benches ? s/No

)

4. wWhether their Lordships wizh to see the fair copy
of the Judgmant? Yes/No
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Original Application No. 282 of 2005.
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THE HON‘BLE MR. K.V.SACHIDANAWDAN, VICE CHAIRMAN

THE HON’BLE MR.GAUTAM RAY, ADMINISTRATIVE MEMBER

Smti. Amarjit Xaur

Ex. Sweeper/Safaiwala under
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Mineral Physics Division
North Eastern Region

Lower New Colony
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...... Applicant/petitioner

By Advocate Mr.K.X.Biswas.
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The Director General of India
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Chowranghee Lane
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Dyv. Director General
Geological Survey of India
North Eastern Region
Shillong - 793 001.
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Regional Administrative Officer
Geological Survey of India
North Eastern Region

Shillong - 793 003.

wmRespondents/Opposite Parties

By Mr.G.Baishya, Sr. C.G.S5.C.
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ORDER"

SACHIDANANDAN, K.V., (V.C.):

Thiz Review Petition has heen filed by the
review petitioner under Section 22 of the Central
Administrative Tribunals Act, 1985 read with Rule 17 of
the CAT Procedure Rules, 1887 for review of the
judgmesz and order dated 10.8.2006 paésed by this

Tribunal in O.A. No. 292/2005.

2. : The order was passed by the Division Bench and
the Hon'ble Administrative Member is functioning in
Bangalore Bench, and therefore, the Review Application
is congsidered by circulating the same and disposed of
by the same Bench. The case of the Applicant is that:
she was engaged as Sweeper/Safaiwala under the
Respondent No.2 right from 1985 and all of a suddeﬁ she
was terminated w.e.f. August 2001 without serving any
notice of termination and without observing provisions
of law. The matter was taken before the Industrial
Tribunal but her claim was rejected on the question of
jurisdiction. Thereafter she filed O.A. No.282 of 2005
before this Tribunal and after elaborate discussion and

deliberation this Court passed an order on 10.8.2006

-dismissing the claim of the Applicant against which

-
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this Review Application has been -filed with the
following prayer:-

“In the premises above, it 1is,
therefore, praved that your
Lordships wmay bs megnanimous ancugh
to call for the records, examine the
case on merits and thereby
disseminate justice for redressal of
the long standing grievances of this
Applicant/Petitioner as prayed in
the Original Application and may
kindly Review vyour decision/orders
dated 10/8/06, herewith submitted as
Annexure-B, above and issue suitable
orders/directions to the Respondents
1 to 3 as deam fit and proper so as
to redress the long standing
grievances of this helpless woman
who rendered 15 wyears of continuous
dedicated service to the causs of
the Respondents, and may be pleased
encomium to succor the survival of
this = Petitioner and her 1little
children.”

3. Admittédly, the'Applicant herseif pleaded that
‘she was a substitute labourer has worked continuously
till August 2001 and the Respondents promised that she
would be regularised by reckoning the artificial break.
But the promise for abscrption was not fulfilled.
Instead her services were terminated in a most
irregular, unfair,-unlawful; whimsical, arbitramy'and
uncopstitutional manner. The Applicant had' filed a
Misc. Petition 0.35/2006 in  0.A.202/2005  for
production of essential records and this Court disposed
of the'same with the folliowing orde;:*

W This Misec. Petition 1is for

production of record as mentioned in
paragraph 4 of the petition. Mr.

[



G.Baishya, 1learned Sr.C.G.S.C. for
respondents submitted that he has no
objecticn, but ths documants arse not
specified. The respondents are
directed to produce available
records by the next hearing date.

M.P. is closed.”
The order itself is quite clear that the Applicant
herself was not able toc pinpoint as toc what are the

documents that were required to be produced by the

Respondents. However, the Respondents were directed to

-produce available records, which was not done by the

Respondents on the ground that no records were
available with them. The Review Applicant was making an
attempt | for a roaming enquiry withount producing any
relevant documents, nor listing the reguired documents
for cause production. This is not in the spirit of
ordér 11 Rule 14 of the Civil Procedure Ccde. It cannot

be a ground for review.

4. Apart frem that it is gemmain te look into the
dispute/issue inveolves in this case, is purely legal

where admittedly “a substitute employee who was not

selected through proper selecticon doces have a legal

right of regularisation and ‘could continue  in

employment?” This Court has considered the various

aspects of the matters decided by the Hon’ble Supreme

Court (i) Life iInsurance Corporation of India veg. J.C.
‘Biswas 2006 SCC 562, (ii) Steel Authority of India Ltd

and Others vs. Bational Union Waterfront Workers and'

i
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Others reported in {2001)7 SCC 1, ({iii) Sec:etary,
State of Karnataka and Others vs. Umadevi {(3) and
Others réported in {(2008) 4 SCC 1 and (iv) Avas Vikas
Sansthan And Another vs. Avas Vikas Sansthan englneers
Association & Others reported in 2006 SCC (L&S) 613 and
finally came to a finding that the applic&nt i3 not
entitled to the relief as claimed and dismissed the

O.A.

5. . On going through the pléa&ings in the Review
Petition it is very clear that the applicant is seeking
to reargue the matter as if in an appeal and wanted to
adduce fresh evidence under the pretext of question of
facts, which according to us, is not within the scepe
of Section 22 (3) {(f) of the Administrative Tribunals
Act. The decisions in the cases {supra) and the grounds
raised 1in the O.A. have been conside;ed by this
Tribunal and as such the decision of this Tribunal even
if erroneocus in law cannot be ground for review, as
there i3 no error aﬁparent cn the face of the record.
Review i3 not a remedy admissible to the Applicant in

law.

We have carefully considered the contentions

[«3}

of the Review Applicant and the materialzs placed on
record and it is a settled law that review is
maintainable on an error apparent on the face of the

record or on discovery of new material which even

-
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exercise of due diligence could not be procured by the

concerned party.

7. - The Apex Court in Meera Bhanja wvs. Hirmala
Rumari Choudhury, AIR (1995 SC 455 held that “error
apparent on the face of record” means an error which

strikes one on mere looking at record and would not

‘require any long drawn |process of reasoning on points

wnere there may conceivably be two opinions.”

8. In Ajit Kurar Rath vs. State of Oxissa & Ors.
1889 (8) 8CC 596 Hon'ble Supreme Ccm&t has made the

following cobservations:-—

“Power of review available to an
Administrative Tribunal 1is the sgame
as has been given to a court under
Section 114 read with Order 47 CPC.
The power is not absclute and is
hedged in by . the restrictions
indicated in Order 47. The power can
be exercised on the application of a
person, on the discovery of new and
important matter or evidence which,
after the exercise of due diligencs,
was not within his knowledge or
could not be procured by him at the
time when the order was made. The
power can also be exercised on
account of some mistake or erxrror
apparent on the face of record or
for any other sufficient reason. A
review cannot be sought merely for a
fresh hearing ox arguments or
correction of an erroneous view
taken earlier. The power of review
can be exercised only for correction
of a patent error of 1law or fact
which stares in the face without any
elaborate argument bkeing needed for
establishing it. the expression “any
other sufficient reason” used in



reme%z;’(

Order 47, Rule 1 means a reason

sufficiently  analogous to  those

specified in the rule.” page 144 A-4
In Lily Thowmaz vs. Union of India, 2000 (&) SCC 224

similar observation has been made by the Apex Court.

9. Therefore, in review under Section 22(3) (f) of
the Administrative Tribunals Act, 1985 no party is
entitled te make a grievance that grounds not argued
were not consiéered. The Tribunal cannot sit in appeal
or Jjudgment over the conclusions arrived at in orxder to
substitute a different view. A mistake should be
apparent on the face of reccrd and shculd not involve a

long drawn process to find it. Re-exxamination of the

matter is not permissible in law. Review is not an

appeal in disguise. It judicially- connotes  re-

examination or reccnaideration. This power can be
exercised for correction of a mistake but not to
substitute a law. Review cannot bhe scught for fresh
hearing or arguments or correcticn of an erronecus view

taken. An erronecus view in law is subject to further

L

10. From the above, we are of the considered view
that the Tribunal has considered-éll the aspects and
passed a reascned order and there i3 no mistake
apparent on the face of the record. Para 53 in the case

of BSecretary State of Karnataka -vs- Uma Devi reported

L
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in {2001) 4 SCC 1 as relied and gucted by ﬁhe Review
Applicant in the Review Petition is only a passing
remarks and not a finding itself. Therefore, we cannot
re-examine the judgment sitting over it as an appeal.
We cannot substitute the view already taken whiﬁh is

not within the scope of review.

il. In the result, for the forgoing feasons, the
Review.Petition is not maintainable in view of Section
22 (3) (f) of the Administrative Tribunals Act, 1985
and is accordingly dismissed. There shall, however, be

no order as to costs.

e

I J

\

(GRUTAM RAY) | (K.V.SACHIDANANDAN)

ADMINISTRATIVE MEMBER VICE CHAIRMAN
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"R ANo. .......3. ... of 2006
arising out of Original Application No. 292 / 2005.
 Smti. Amarjit Kaur,
Ex. Sweeper/Safalwalatmder
R . Geologlcal Survey Bf [ndla,
v o . Mineral Physics D[VI}‘)\IOD,
North Eastern Region,
Lower New Colony,
Shillong.

-Vrs-

1. Union of India, represented by,
' The Director General of India,
" Geological Survey of India,
 Chowranghee Lare,
Kolkata — 730001.
2. Dy. Director General,
Geological Survey of India,
North Eastern Region,
Shillong —793001. '
3. Regional Administrative Officer,
Geological Survey of India,
North Easter Region,
Shillong — 793003,

... Respondents / Opposite Parties.

IN THE MATTER OF :

Review of the order passed by the Honble CAT in

the above O.A. on 1 0-08-2006 ;

: -An_d-

]

=

App]lcanthetltxoner

Con,td..-.J’fZ-Inﬂlenmro.f.‘ |

g

<))ot
NAread -

—

AT KAOR



w2

IN THEMATTER OF :

An 'apolicaﬁon under '.Secu'on 22 of -the

© Administative Tribunal Act, 1985 read with Rule

17 of the Central. Administrative. Tribunal

" (Procedure) Rules, 1987, in the nature ofRe\new

Petition submmed by the Applicant before this

.Hon’ble Tribunal for enforcement of Petltloner’s
Fundamcmalandlegalnglns

-And-
C "-IN'I'HEMA'I”-I'EROF:
Vlolauon of Pnncxp]es of Natuml Justice, Rules and
gmdelmes and mandatory mstrucuons meant for

'tennnmlon of services ;

 The I_’eliiioh of the above named Petiﬁoner most respectfully sheweth :

5 ],») 'I‘hatmeApphcant/Petmoners lSyrs continuous service from 1985 in
mecapamtyofSaihrwalamderﬂmRmpmrdemswemtenmmedmaugusVZOOl o
in a most megular uuﬁur unlawt‘ul, whmmcal, arbnm:y and unconstmnmnal .

ﬁxshlon abrupﬁy wnhout serving a notice of whatsoever nature.

.

2) That against such arbnrary and unlawful termination the Apphamt /

Penhoner above named filed the afommenuoned OA. in this Hon’ble Tribunal
for jusnce and redressal of grievances.

3) Thatﬁ;ttheadjudlcanonofﬂxecaseﬂteApphcant/PetmonerﬁledMlsc

Pehhon No. 35 of 2006 on 01-05-06 praying for submission of certmn essenual -.
recordsldocmmmsmqunedforﬂaecasetbrﬂleendsof]usuoe ' '

4)  That the Hon’ble Tribunal was pleased to pass an order dated 2(»5-2006 '
) ﬂ;at“theReSpondentsarednectedmproduoeavaﬂablerecordsbynexthwmg
date” -

f

A photocopy of the above ORDER is énclosed as ANNEXURE-A.

" Contd... .P/3 — That the Hearing.

ATKAGR

o6 -

w2

6\

. -
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5)  That the Hearing of the above O.A was fixed on 10-8-2006, but the

Respondents did not file any record / document in spite of the above direction of
the O.A., and the Hon’ble Tribunal also passed the order without the records /

‘documents as prayed for by the Applicant / Pefitioner vide its ORDER dated

10-08-2006.

A photocopy 6f the abéve ORDRER is enclosed as ANNEXURE-B.

6) Thatﬂ:ePeuuoncrbegstostatethatbypassmgﬂleaboveORDERﬁle

Hon’ble CAT has erred in law, as the Hearing of the above O.A. was in an
exparte fashion albeit the Hon’ble CAT exhaustively dealt with the case by citing
various case-laws, never-the-less the merits of the case could not be examined by

peneuatmgﬁlcmqunedrecordsldocumemswhlchwmneverprodmedbythe
Rcspomlenls at any point oftnme

7) _ 'ﬂ\at it is respectfully submitted that the above case suffers for want of
denial of the Principles of Natural Justice and non-protection of the means of

. livelihood and thereby attracts the constitutional provisions of Arts 14, 16 (i), 38,
39(a)&39(d) maddmontothennswmageof]usucecausedbyﬂle‘

Respondents all along by not following the provisions of the Minimum. Wages
Act, 1948. '

8)  That it is respectfully submitted that even in the case of Secy. State of

Kamataka — VS — Uma Devi, reported in (2001) 4 Sec. IﬁletrLordshlpsofﬂte
Hon’ble ApexComtopnwdundapam—Si& of Page 42 :

“One aspect needs to be clarified. There méy be cases where irregular
appointments (not illegal appointments as explained in S. V. Narayanappa,
R. N. Nanjundappa and B. N. Nagam}én and referred to in para - 15 above,

.. of duly qualified persons in duly sanctioned vacant posts might have been

made and the employees have continued to work for ten years or more but

without the interventions of the court or tribunals. The question of
regularization of the services of such employees may have to be considered
on merits in the light of this judgement. In that context, the Union of India,

the state Governments and their instrumentalities should take steps to .
regularize as a one time measure, the services of such irregularly appointed, |
who have worked for ten years or more in duly sanctioned posts but net |
.~ undercover of orders of the eourté or of Tribunais and should further ensure

that regular recruitments are undertaken to fill those vacant sanctioned posts

that require to be filled up, in cases where tempomry employees or daily
wages are being now employed.” .
- Contd...._P/4 — That this Peition

—

tsjﬁ/bé |
- ARuee T

-

AU‘KA U/Q
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9) That this petition is bonafide and for the cause of justice and without
‘having the records / documents prayed for in the aforementioned Misc. Petition

and ordered by this. Hon’ble Tribunal for productions by the Respondents which

" the Respondents did not produce at all, the proper discernment of the case cannot -

be given and a conclusive decision cannot be arrived at in administering the case

10)  That the Respondents 1 to 3 have been repeatedly violating the provisions

- of Fundamental Rights under Articles 14 and 16 of the Constitution and cardinal
- principles of Natural Justice and Fair Play of the Administrative actions in the

case of the Applicant / Petitioner.

11)  That your humble Petitioner begs to subnﬁtﬂmitisaﬁtcasewhereybm
Lordships may interfere for giving justice to the Petitioner.

12)°  That your humble Petitioner begs to state that there being no any alicrnate
remedy, this petition is filed for the ends of justice.

13) That your humble pemmner begs to submit that th:s Petition is ﬁled.
' bomﬁdeamlmﬁne interest of justice.

14)  That with regard to the above submission it is humbly submitted that the
grounds are well-founded as mentioned in the O.A. and the Respondenis have not
filed relevant documcms in support of their submissions along with their written
statement as directed by this Hon'ble Tribunal.© |

In the premises above, it is, therefore, prayed that

your ‘Lordships may be magnanimous ‘enough to
call for the records, examine the case on merits and
thereby disseminate justice for redressal of the long
standing grievances of this Applicant / Petitioner as
‘prayed in the Original Application and may kindly
Review your decision / orders .dated 10/8/06,

berewith submitted as Annexure - B, above and
issue suitable orders / dtrechmts to the Respondents

1 to 3 as deem fit and proper so as to redress the
long standing grievances of this helpless woman
who rendered 15 ymrs of continuous dedicated
se:vncetothecauseoftheR&spondcms andmaybe
pleased encomium to succor the survival of this
Petitioner and hcr little children.

Contd....P/5— Andfor

AU?KAUR

—
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And for this act of your kmdnms as in duty-bound, the Applu:ant l,"

- Peuuonetshallprayandremamevergratcﬁﬂ

VERIFICATION

L Smt. Amarjit Kaur, wife of Sri Mangal Singh, aged about 40 years, -
resident of Shillong Cantomnent Colony, Near Anjali Cinema Hall do hereby

solemnly affimn and verify that the contents of this Petition are true to my

knowledge, information, belief and faith and 1 have not suppressed any material

And 1 sign this verification omhisf.@f‘day of ... g 20

AU k}%U

| S1gmnn'e of the Penuoner
-Place : 4 '
Date { 5-09-2006. -
;
Contd.....P/6 — Affidavit.
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AFFIDAVIT
1, Smt. Amarjit Kaur, wife of Sri‘Mangal Singh, aged about 40 years, resident of |
Shillong Cantomncm Colony, Nmr Anjali Cmcma Hall do hercby solemnly '
' afﬁnnanddeclmeasfollows " |
1 'I‘hatlamtheapphcantmtlnspemonandasswh]amwel]convexsant ’
'wnhthefactsandclrcmmtarmofﬂmcaseandlswwthlsaﬁidavm |

2. Mﬁnestatementsmademﬂnsaﬁidavﬂmdmpamgmphslto“ofﬂ)e
peﬁhonbemgmttersofrecordsaretrwtomyknowledgeandmtbtmaﬁon

.derwedthereﬁomwhchIbehevetobetmeandﬂmrmaremylnnnble'
~ ‘submissions beforethls Hon’ble Tribuinal. -

And 1 sign this Affidavit on this />.th day of September, 2006.

L ' DEPONENT .
. Mdentfiedpy: . Soltmlyaffimedanddeclared
(\Q/\ij%m "+ beforeme by the deponent whois
Advocate identificd by Sri K. K. Biswas,

S “ -Ad_vo}cate,‘oﬂﬂiisllgdayolf,A
o . Septembgr,2006. ' | -
Mocinal oz fiofemedon-

ADVOCATE
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i 26,05,2006 This Misc. Petition is for
production of record as mentionsd in
paragraph 4 of the petition. Mr.
G, Baishya, learned Sre CeGaSeCs for
respomients submitted that he has no
objection, but the sdexums documents
ure ot apeclified. The respondsnts
are directed to produce available
records by next hearing ditee

M.P, is Glogedsi o
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GENTRAL ADMINISTRATIVE TRI BUNAL T
GUJAHATT BENCH:::::::::GUWAHATL. - S

N . 7
DESPATCH NO,GAT/GHY/JUDL/ ______  /DTD.GUWAHATI THE

GRIGINAL APPLIGATION NO. __ 27 e ST
MISG,PETITION NO.. / 200 -
CONIE-WI PETITION NO, /200
L\EVIEW APPLICATION NO B ~/ 200

el

5’4\& A )<r,m___v__”_,“m___m_"__;__hPPLIuAm(S)

| B VERSUS .
Lo of‘[, V\ 47’ o RESPONDENT (S)

ERT R ] et e

TGLlegLE Sy g INE,
TSRS - PRYFLEST DIV NER

2 e;;}—g,;;"‘)\/d:f NE2X: 3%;;'"'3%//@;

.. — - s b F A —

.\ Please fFind her:e‘V:'Lth a copy of Judgmént/@ff‘@f dated
[0/ 8- 0« passed by the Rench of this Hon'ble Trlbuml
'Compﬁisihg.of-Hén'ble Justies Shri K.V, —SZﬁCbAJ—GZ‘K’W&VV‘Céa”“
Vice;Chairman'ahd Yon'hle Shri %561‘*4%%V”4 ﬂszff i

Member (Adma) in the above noted case for information snd necessary

actlon, if any..

Please ackn'w»lerlg receipt of the same.

Enclo : As above. . © By Orde
(Copy of the Crlqlnal - Cb %56
Application in Q.A. No, ) SECTION OFFICEIJ(JUOL)
Memo,No. | : Dtd. |
Gopy for Inforwdtlon to 3 s /‘/6?! ¥
L M. fes. G Mf’Alf‘i /Sr. GGSG, AdAL-GESC.
2, Mr./Mrs, e —— . /Rly.Standing Gounsel/

Govt,Advocate
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S * “original Application No. 292 of 2005.

)

!

Dafe;ef‘order:eThis, the (64 day of August, 2006.
THE;HONVBLE MR.'K}V.SACHIDANANDAN; VICE CHAIRMAN

THE HON/BLE MR. GAUTAM RAY, ADMINISTRATIVE.MEMBER

v ’ ) ' . '

« Smti. Amarjit Kaur )

e ER. Sweeper/safaiwalaVUnder

'~_Geol©gical-Survey of India

* Mineral ¥hysics pivision

"> North Eastern Region

* Lower New.Colony _ _

o shillong: . o .
T I : _ S e Applicant.

Unioﬁ of India represented by
The Director General of India
Geological Survey of Indie
Chowranghee Lane R
Kolkata 700 001

'Dy«‘Director-General
Geological survey of India

g Norfﬁ-Eastern.Region

[ shillong — 793 001.

3. ~Ré§ibnal Administrative officer
Geological Survey of India
‘North Eastern Region -

~ ‘shillong - 793 003.

. By Mr . @:Baishya, ST C.G.S.C.
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SACHIDANANJAN, "K.V. (V C.):

W
. .

The. case’ of-‘.the applicant is that . she was

Hengaged as bweeper/Safalwala under the second respondent
'irlght from 1985 and all of a sudden’ her servmces were

*termlnated wlth effect from August 2001 afternoon without '
(!
;;servrng amy* notlce of termlnatlon ‘and without ohserving

prov1sion5' of law. She approached the respondents for!
relnstatement in serv1ce since she had rendered more than
. ! )
ﬂﬁlS years Of serv1ce in the same establlshment continuously

w1thout any break’ though artlflclal break were shown by

N

he respondents and max1mum period of her 1ife she spent

the Orqanlsatlon 10081ng all hopes and aspirations to

any ap901ntment in other establishments. Though the

[

spondents had all along assured her absorptlon in the

stabljshment of the Geological survey of india (GSI 1in

i L ¥
. (ERRIRE |

’ ' '=short) in regular Group D employment, they did not comply

i

before the- Labour Comm1331oner and the matter was referred
‘Ar

.fto the Mln;stry of Labours and finally to the Industrial

. Tribunal for adjudlcatlon 'The Industrlal Trlbunal

. X
. rejected che cla1n1 on the questlon of ]urlsdlctlon The

respondents 'have ~ caused labour exp101tatlon, and
: therefore‘ cOmmitted' of fences in not paying the minimum
-\

pay durlnc ‘her service of 15 years right from 1985 till

l

wwith the promlse She, through her union,'plaCed the issue



"

;ﬁf ’;termlnatlon from service. Being- aggrieved, the applicant

Y hap f¢led thls Orlglnal Application seeking the following

ﬂireliefs:—

E - R N
*

‘miscarriage of Jjustice

: . W% .v(i) Quashing the
: , St caused by the Opposite
i : s Partles/Respondents by terminating her
é Y _ services abruptly after 15 ' years
: . : v without - issuing any notice of
: v " termination and giving  her any

q@f' ~ reasonable opportunity as ought. to have

‘ A peen given to a “temporary ‘employee”
;0 % - under . Article 311(2) of the
e Constitution of India. §
P . (ii) For reinstatement in service with the
- ~existing pay scale, capacity,
allowances, seniority and other

- iyiiw. penefits admissible with ‘all back wages
‘ S ‘ R 'as per extant Rules from’ the date 'of
{ S . v termination. : ‘

. (iii) For absorblng the Applicant in a
TR/ reqular Cadre of Group-D establishment
~of the Opposite Parties as per extant
"Rules and prevalllng system.

this Hon’ble

§ l(iv) Any - other rellef(s) as
» o : Trlbunal may deem fit and proper.
{ ‘;'r' . )
| respondents have filed a‘;detailed reply

'ﬂpstatement‘contendlng that no assurance ﬁor:absorption in

1avallable he was engaged ‘as Sweeper/Safaiwala . in the

) N

. leneral Phys1cs DlViSlon of GSI purely on contract basis

| only durlng the absence of regular Safalwalas going on

-

‘4 earned leave etc.

S

fand a lump sum amount was offered to

g

hef; thdhfshe accepted. Any person, thus appoxnted, will

‘have no right to .claim for'further employment in GSI. No
- '

“E}the department was - given to the applicant as per records

s




4

app01ntment order wae 1esued to her for the contract.work.

Y

4 The contlact work automatlcally ended on explry of the

is having no jurxsdictlon to arbitrate the mattet, which

34period agreed upon. and also as soon as regular safaiwala

.-
| N

. joined duty. Hence, -the question of termlnatlon of her

service without ' observing provisions of: Law does not

. , T I ,

« arise. When ‘the union raised the dispute before the
: T B ‘
‘yIndustr;al Tribunal, the Tribunal gave a finding that GSI

.. is not anumndustry'as per definition given under Section

S

2(J) of .the Induetrial Dispute Act, '1947. A’ written

)
statement was flled by them before the Industrial Tribunal

'raising non applicablllty of Industrial Dispute Act, which

purely 4 servxce matter of Central Government and the

‘ ey
tral Admlnlstratlve Tribunal, Guwahati Bench is having

]urlsdiotlon The pan on engagement of contlngent

Wi A

orkers on.oontinuous basis prov1des for purely temporary

izengagementﬁof Mazdoors (unskilled) for short duratlon to

+ meet 'thew; exiqenoies of work in public interest.

|I" )
Appllcantle engagement purely on contract pasis on payment

of lump eum,amount is evident from the vouchers 'In para 9

L

'of the reply statement the respondents have mentioned four

\

& names of regular Safalwalas and in their absence going on

leave the' appllcant was glven' the duty to clean the

j

laboratoryff toilets ~in the Mineral Physics Division. At

" the most her job was‘required for about 1 hour only before

the officbj opens ‘and her whole day’s presence was not

S ey
. §ﬁ‘ .

A
X,
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croquired. The waqra were paid as’ per the rate preSCribed
. , A . . , :

E ‘u"-..“ . . '

‘.by the Govt. of Meghalaya to other workers whose hours of

work was‘8 hours per day But in the present case,.the

iwages were, pald to the applicant on lump sum basis as the

f
K

. \ %
Hduratlon of work is about 1 hour only and. thus, "the Govt.

:'rate notlfied by the Govt of 'Meghalaya' could not_ be
;'applied iff her case. Moreover,‘ no wage. rate has Dbeen
;}prescrlbed by the Govt. of Meghalaya for the Safalwalas

'Thereforeﬁﬂfthe appllcant vhas no rlght' claiming the

i
I}
\,“;_

benefits. °

[
[

lhe'applicaht.has filed a. rejoinder reiterating

contentlons made in the O.A. and further adﬁed that her

) nOn—regularlsatlon is clear violation of' principles of

e

[ SR o _
natural ,jgsticet We have heard Mr. K.K.Biswas, learned
\ counsel for the applicant and Mr.G.Z2aishya, learned

'Sr.C.G.SmQu'for the'respondents. Counsel for the applicant

argued that appllcant has put in more than.lS_&ears of

PO

. service and she was getrlng Rs. 450/- P.M. and all of a

sudden,w-her serv1ces were terminated which is against
'. N - ’

‘ natural‘ justlce and hence  she is entitled  for

' reinstatement, regularisation. and absorprionb in Group-D
. post sincgrsﬁe had aiready completed 240 dayS of service
“in a yearﬁ‘fhe Sr.CLG.S;C., o tne other’hand, submitted

that she Qas intermediaiely engaged as Subftltute casual

f: labour in the place of regular Safalwalas g01ng on earned

leave, ;maternity leave etc. ~and she is hav1ng no



.._,i

findubitable right to claim ' for regularisation = oOr

3engagement}
N \_.' .

L

4. We have glven due con31derat10n to the arguments

~and ev1dence placed on record. Counsel fo

- has submltted that tnls case has peen fi

thopelessly barred by limitation. He

- ys8. J.C. ?lswas

'attentlon "to 'a decxslon of the Hon

. admitted the matter when

"advanced by the counSel for the partles and the materxals

r the respondents

18d pefore this

Trlbunal after flve year s of delay and hence the same 1S

also.‘took our
'ble Supreme Court of

India in’the case of Life Insurance Corporatxon of India

2006 ScC 562. We ‘are in respectful

4

agreementyﬁxth the dictum lald down in the said decision.

according to us, the facts of that case do not suif

nt agitated'her case before

Sresént case. The applica

Industrial~ Tribunal and only after four years the

ndustrial Tr1buna1 gave 1its verdict rejecting her claim

e
for want|®f jurisdiction and that too on t

N

ghe written

he strength of

statement filed by the respondents that

jurisdicfion ‘lies W 1th Central Admlnlstrative. Tribunal.
The Sdld JHdUJAIldl Dispute was initiated on strength of

\

l
the union” and therefore, the - appllcant cannot be faulted

in not progectlng ‘the case pefore the apprbprlate forum.

The delay ~hat has ‘been caused in flllng the present O.A.

has beenﬁtaken note of at the admission stage of the case

and the "O.A. was _admitted. Therefore; after having

' e it came up for final hearing, the
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~respondents. are not justified in raising the technical

~ &
1

plca and hence- their contention that the Originai

Appllcatlon is barred by llmltatlon will not hold good and

- s, ;

‘fcannot be.sustalned.

.
B9

.

"
Al
A

.%Si - On ‘goihg. through the merits of the case it is

‘%apparent that admlttedly no appointment’ order was issued
“to the appllcant " The case of the appllcant 1s that. she
: had worked for more than 15 years right from 1985 till his

termlnatlon‘ln August 2001, and therefore, she is entitled

© v for regularlsatlon as she had already completed 240 days

- of servioce 'in_a year. The spe01f1c case of the " respondents

u'is that the appllcant was only engaged ‘as a substitute

e

casual lanourer 1n place of

regular Safalwalas 901ng on

f \eave and she was glven a lumpsum amount of Rs.450/- p.m.

"

51nce her. e qulred work was only for an hour ,per day.

“?However, bhough the respondents stated that-themvouchers

f.are available~the'same were not produced The facts always
;" . I_I~ '.‘ i )
'iremains'tpﬁtIths'applicant had worked for 1% years whether
o [ '

. 38 a substitute casual labourer or as & casual labourer.

;;The contégtion of the respondents is that in the present

situation '\, all _ the labour laws completely permit

IR . : )
“disengagéméht of contract ‘labourer on the wish of the

“'respondemts. Mr. Biswas, on the other hand,\Pad'taken our

attentlon to a dec131on of the Hon'ble Supreme Court in

. the case of Steel Authorlty of India Ltd and Others Vs.

National Union waterfront Workers and Others reported in



,/ ﬁ-v‘\‘ i ‘ [N

f (2001) 7 Sqq '1_ relevant paragraphs of which - are Quoted
7;below;—,
A

‘_?éL“B Befpre taking up these pdiﬁts, it needs
- v to  be noticed that the history of
, v exploltation of labour is as old as the
w ¢ . history of civilization itself. There has
€ , been an ongoing struggle by labourers and

_their organizations against such
exploitation but it continues in one form or

*  the other. The Industrial Disputes Act, 1947
is an -important legislation in the direction
of .attaining fair treatment to labour and
: ‘industrial peace which are the .sine qua non
¢ for -'sustained economic growth ~of any
. country. The best description, of that Act is
,given by  Krishna Iyer, J.u speaking for a

.. three-Judge Bench of this Court in LIC of

' India V. D.J.Bahadur’ thus: (stC P.334, para

Sl 22)

2 .22, The Industrial Disputes Act is a

A ‘ penign measure which seeks to pre-empt

T industrial tensions, provide the

mechanics of dispute ‘resolutions and

- set up the necessary infrastructure 8O

oo " that the energies of -partners in

production may not be . dissipated in

,CQUnterproductive pattles and assurance

‘ \..° . of industrial justice’ may create a
* ‘climate of goodwill.

! : 102. In Gujarat Electricity Board case’l a
. *  {wo-Judge Bench of this Court has held that
~." 4{f  there 1is a genuine labour contract

" ‘betweeanthe principal employer and the

R contractor, the authority to .abolish the

“contract labour vests. in the appropriate

. ‘Government and not in any court including

. - v, industrial adjudicator. If the appropriate
! - 4 Government abolishes the contract labour
o ' . gystem .in respect of an establishment, the
s : industrial adjudicator would, after giving
v R opportunity to the parties to place material
* ' pefore it, decide whether the workmen be
. absorbed,by the principal employer, if so,
v, how many of them and what terms, but if the
T appropriate Government declines to abolish

N "‘ - N . k3

. the  ~contract labour = the industrial
o : adjudicator has to reject the reference. If,
- ~ . however, the .so-called _ contkact is not

.
' . . .
[ ‘ .
/\ “
o . 4



- genuiné but is a. sham and camouflage to hide
. the reality, Section i0 would not apply and
» ; _ the workmen can raise an industrial-dispute
P T . for relief that they should be dcemed to be
i ' ;: ) .+, the employees of the principal employer. The
~ .court or the industrial adjudicator would
| o " have jurisdiction to entertain such a
] - . ) dispute-and grant necessary relief.

" 104. For reasons we have given above, with
i . due respect to the learned Judges, we are

o W7 unable to agiee with their reasoning oOr
' s~ conclusions.

i
-
~

[ Y . . 106. We have gone through the decisions of
LA . ' this Court in VST  Industries case’,
' G.B.Pant University case'’. All of them
S . ' relate to statutory liability to maintain
U #%%% . the carnteen by the principal employer in the
3 o factory'establishment. That is why in those
,FA T cases, as in Saraspur Millﬁ .case?’ the
' # .+ contract labour working in thelcanteen were
treated as workers of the principal
"employer. These cases stand on a different -
“ footing and it 1is not possible to deduce
{ b v, " “from them the broad principle of law that on
- o the contract labour system peing abolished
- " under . sub-sectior (1) of Scction 10 of the
« " CLRA Act the contract labour working in the -
establishment of the principal employer have
. to be absorbed as regular employees of the

, establishment.
v . 111. In Shivnandan Sharma case?’ the
. respondent Bank entrusted ° its Cash

. Department under - a cortract to the
o Treasu:érs who appointed Cashiers, including
. * " the -appellant Head Cashier. The question
n before .the three-Judge Bench .of :the Court
was' _waé’ the appellant an employee of the
; S Bank? On. the construction of the agreement
:: 4 - entered - into Dbetween the ~ Bank and the
' - Treasurers, it was held that the Treasurers
1 were under the employment of the Bank on a
+ - ‘monthly basis for an indefinite ‘term as they
.7 were ~under the . complete -~ control  and
%t direction of the Bank through its Manager or
other functionaries and, . therefore, the
: appointees including the appellant
_ (nominhees) of the Treasurers, were also the
employees of the Bank. This Court laid down:

(AIR p.411, paraltl)




Rt

o : . If a master employs & servant and
oo suthorizes him toO. employ . a number of

A - persons to do a particular job and to

, : .+, = " guarantee their fidelity and efficdiency
S .~ for a .cash consideration, the /employees

equally. with the employer, servants of

-, , the master. '
'$;121. The leftover contention of Ms Indira
Jaising may be dealt with , here, The
{ contention of Ms India Jaising that the
. + principles of contract law stricto sensu do
S " not apply to the labour and management 1is

\,too broad to merit acceptance. -
“"# 44, This appeal arises from the judgment
S - ‘and order dated 19-8-1999 of the High Court
o ' A‘Qf pPatna, - Ranchi Bench, . in LPAJiNo.214 of
’ 1+1999 (R). The Division Bench declined to
interfere  with the order of the learned
single Judge dismissing the writ petition
fi}ed by the appellant.

0 (X
\ ]

;;145.The qéSe arose out of the. award dated
.. 3-10-1996 ‘passed py the Central Government

- agppellant to absorb the contract labour. The
4 oribunal, . on appreciation of the evidence,
o found that the contract labourers were not
Y , regularised to deprive them from the due
' wages and. other benerits on a par with the

':reQular_-employees under sham paperwork Dby
. sirtue of the sham transaction. It was also
. pointed out that the workmen on order coal
. ,washery were reqgularised. The ' claim of the
‘ appellant that the washery was given to the

o

‘purchaser was not accepted as being a sham

} transaction to camouflage the: real facts.
. "*The learned Single Judge on consideration of
“ ©ithe entire material confirmed the award and
" - the Division Bench declined to interfere in
the LPA, We find no reason to interfere with

.f:'{herefore,,dismissed with costs.”
But going thrrough tne-aforesaid decision we found that the
i ) .main dispute‘in that case is with regard to the wprincipal

A . o Lo
)

thus appointed Dby the 'servant would be.

Industrial Tribunal I directing the .

i.khe order under challenge. The appeal 1is,’
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'i. contract’ labourer have taken

" o )" )
. that of. Jjudicial pronouncements. Ccounsel  for

¢ respondents has taken our

employer .angd -the intermediary who engages thHe contract
;- labour. Theﬁhon’ble Supreme Court held that in such cases,
.the pr1nc1pal employer has got nexus with employment and

E:they can be dlrected to regularise. the service _of the

ﬂ.labourers"in, the establlshment concerned ’subﬁeCt to

f?fulflllment of other ‘conditions. A broad proposition of

law as td %he contractual obligation between the principal

' émployer and the labourer has' been. dlscussed which is not

. %

. germain in the present. case.

\

.;J‘_, '

;' 6. -_?Tﬁe labour laws regarding regularisation of

changes in. legislation and
B . : <.

“the

attention to the celebrated

T

decisionudofr the Hon'ble Supreme Court in .the case of
Secretary, ' State of Karnataxa and Others vs. Umadev1 (3)
and Otherq, reported in (2006) 4 scc 1 in ‘which it is

declared that casual labourer/temporary employee do not

)
have'any.right to regular or permanent publlc employment

and further it is held that! temporary, contractual,

casual,,‘adhoc or daily wage publlc employment must Dbe

" .

deemed to 'be accepted by the employee .concerned fully

. ) ". :
know1ng the nature of it and the consequences flowing from

'"‘it. Interpretlng prov151ons oF the Consfltutlon of India

v

i this Court clearly held that the words

« -~ 16. In B.N.Nagarajan V. state of Karnataka®

{
'
{
§
3
t

TSI S Teeon
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“régular’. or “regularisation” do not connote
permanence -and cannot pe construed so as to
- Honvey an idea of the nature of tenure of
b Appointments. They are terms calculated to
'_qbondone‘ any procedural’ irregularities: and
“gre meant to cure only such defects as are
. attributable to methodology followed in
. making  the appointments. This Court
-emphasised that when rules framed under
N . wArticle 309 of the Constitution  are in
v force, no regularisation is permissible in
exercise of the executive poweérs . of ‘the
.. Eovernment under ~Article 162 - of the
s : ,[HGQStitution-in contravention of the rules.
» ‘ " {fnese  decisions and  the - principles
¥ ‘recognized therein have not been dissented
- to by this Court and on principle, we see no
S npeason  to accept ~ the  proposition a3
¥ ;fenunciated in the above decisions. We have,
» ) therefore, toO keep”this_distinction-in.mind
R oS ‘and proceed on the basis that only domething
that is irregular for want. of compliance

S with one of the elements in the process of -
¥ : ‘faelection which does not go to the root of
©anthe process, can pe regularised and that it
\'ylone can be regularised and granting
.permanence of employment 1is ‘a totally
‘different concept and cannot be equated with

* reqularisation.

.}&&u One aspect arises. Obviously, the state '
ERE also - controlled by -  economic
3 ponsiderations and financial implications of
a .. any -public employment. The viability of the
- E » department of the instrumentalit§ of the
: project is also of equal concern for the
S ' atate. The State works out of the scheme
‘ " taking into consideration the “financial
-\}imglications and the economic aspects. Can
‘“the court impose on the State a financial
“purden .of this nature by insisting on

. . -iregularisation or permanence in employment,
f ' when those employed temporarily are not
' needed permanently . OF regularly? As an

. rékample, we can envisage a direction to give

o - permanent. employment O all those who -are
» -, being temporarily OT casually employed in a’
public sector undertaking. The burden may
: - ‘become so heavy by such a direction that the
: o : 5uhdertaking itself may collapse under its
wown weight. It is not as if this had not
'happened. So, the court ought rmnot to impose

ST J
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-+ a financial .burden on the 'State Dby such
E.'dlrectlons, as such directions may turn
-'.counterproductive. , o ‘

Y )

' 26. With respect, why should the State be
o © allowed  to depart from the normal rule and
o ‘ * . 1ndulge in temporary employment in permanent
L .- posts? This Court, in" our viewy is bound to
S @41*insist ~on the State making regular and
A" proper ~recruitments and is  bound not to
fﬂ'_eﬁcourage'or_shut its eyes to the pexsistent
. transgression of the rules of regular
L - _recruitment. The direction to make permanent
T -+ .~ the distinction between regularisation and
making permanent,: was not emphas;sed here . -
« " can only ~encourage the State, " the model
' employer, to flout its own rules and would
confer undue benefits on a few at the cost
. of many- waiting to compete. With respect,
thé direction made in para 50 (of  SCC) of
Piara Singh® is to some extent inconsistent
with . the conclusion in  para 45, (of §8CC)
therein. With great respect, it appears to
o S+ ug that the last of the directions clearly
; , . runs counter to the constitutional scheme of
S . .employment recognized in the earlier part of
'the decision. Really, it cannot pe sdid that
this decision has laid down the law that all
y ad - hoc, temporary O casual enployees:
i+ ’engaged ~without following - - the regular
WY recruitment procedure should - be made
« permanent. : '

", 47, When a person enters. . a temporary
employment or gets  engagement' as a
',  contractual or casual worker and the
&+ engagement’ is not based on a proper
:"  selection as recognized by the relevant
- rules or procedure, he 1is aware of the
T consequences of the  appointment being
temporary, casual or contractuﬁlvin nature.
“Such -a person cannot invoke the theory of
legitimate expectation for being confirmed
in the post when an appointment to the post

'3H'J ‘ v, v could be made ~ only. by following a proper

o " . procedure for - selection and in cases
S " concerned, in consultation with the Public
‘Service Commission. Therefore, the theory of

T AR - L T

B ‘legitimate expectation = . cannot be
'_J;,,successfully advanced by -~ temporary,
W contractual or casual employees. -It cannot

also be held that the State has held out any

P i AR e
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v . p;omise_while engaging these persons either
’ . _'“tQ:COntinue'them where they are or to make
s ' L..t.them ipermanent." The  State cannot -
: ' Yconstitutionally make such a promise. It is
.  a1so obvious that the theory cannot Dbe

.‘invoked‘to-Seek a positive.relief or being
., madd permanent in the post.,” ' ’

- ::"'.' L
v o :
. The above .celebrated decision declares that casual’

"
RN

b}abourer/temporary employee/contract 1abourer does not

N , » . ‘ :
have any right to reguiarisation or permanent .public
jemployment. . -;;‘he gsaid -issue 'is also discussed in another
. . IR A :

N N ’ : , '
.gecision ﬁﬂ;the case of Avas vikas gansthan And Another
. " . . . .

.;vé. Avas Vikas gansthan engineers Association & others
;ﬂreported -in':2006 SCC~‘(L&S) 613 1in whidh' the Hon'ble

v N ' . . . T .
¥ Supreme - court of India discussing  VvArious earlier
o o RO o

h;@ecisionsf ; and legal ‘points declared that casual

. \ L}

';llabourer/ﬁemporary emplqyee/déily wages employee has no

"

B parity ney cannot, DY any

wmth:"regular'eémployeesj and t

- gtretch 'bﬁf'imaginatidn, pe put on @ par with regular

“{n para 57 of the sard deciéiw».iﬁc apex Court

. employeesﬁ
& - . e

Ve © “With regard to the appointment. of 46
Voo daily-wage employees' after the dissolubion
of the -Society: W€ nold that, in the facts
.. the circumstanc ¢
C right on the part of any emp
v' :  employed. also daily-wage employees,cannot,
L by any stretch ofzimagination,fbe put on &
par with regular ~employees under any law

rrevalent as of date. The finding of the

> o ﬁivision Bench that they can pe treated on 2
' o with regular employees and be given
variodsereliefs'is wrong and erroneous under
law. Therefore, we ‘are notl granting any

‘relief to the daily-wage employees as their

L | ,f

loyee to be re-

par

es of this _sase there is no




e

ed under law. However,
of Rajasthan . may
der absorption of these
able if any in
ce over other

clain1 is not. Justlfl
be Government

sympatheticaliy consi
employees in the vacancy avail
g them preferen

A4
5 vfuture by glVln
u :
' new. applicants in any of their local .
bodies
. o v e K
7;*; R It :‘is clear'w from the above,u that casual

labourers/substitute casual labourers ‘or, contract

3 ..
1abourers have no fix

ityvof.employment, and therefore, the
jefs that have been prayed py the praaant appl;eanc

y this Tribunal. We

rel
d our

place on recor

tannot be granted b
preCiation ~for Mr G.Baishya, learned OST.~ c.G.5.C. for
or the good arguments advanced py him..

the respondents £

In® tbe conspectua facts and circumstancé‘&_

gition as dlSCU

8 of the

case and the legal po gsed above, we are of
\ .

n that the applicant cannot nave the

the conSidered opinio

.

.iégal

right tor regularisation as claimed in this case,
and thereforé, the- reliefs claimed’ in the original
Application canhot be_g:anted to the applicant andhnence

e same is liable to be dismissed.
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