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di§c:1p11nary proceeding was . initiated
am’j6 penalty of reduction of pay by

‘threge stages for three years was
impgpsed, which. according -to  the

app}icant, is a minor penélvty{» In 2000
a griminal proceeding was initiated
against the applicant which is still

pend‘:mg The applicant has earlier
appn&)ached this. Tribunal by way of
0.A.167/2685 and vide order dated
18. 8§2935 this Tribunal while

e'iabarate'{y considering the facts and

199&1 posxt;cn of the case, in page 13.
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e g e e T T Order of the Tripunal
GTEESTHT the degistavot MR p . .
UL, 2006Pfesent: The Hon'ble Shri K.V.
T toy + PJ ST ; Sachidanandan, Vice-Chairman
. N ) .
ﬁ\ AL ,&2)1\/‘ v"ﬁ /&If / y . . . .
¢ n {  The case of the applicant is that
2Ry Ty , . . sy
mﬁ’f""‘e“ i Paey | & o /Ms he: is  working as  Additional
FPAvN el
S 'r”Lf; e P Commlssz.oner and was under suspension
R ol 7“/\/\ 'Z C"V‘J U/S / ,F_
M,md@ﬂ— > W. e f. 15.1.1993 to 15.12.1993,

has observed as follows:-"
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Contd.

31.3.2006

L

“{4) six monthly review of
“sealed cover” cases — It is necessary

" to ensure that the disciplinary case/

criminal prosecution/investigation
institu- ted against any Government
Servant is not unduly prolonged and
all efforts to finalize expeditiously
the proceedings should be taken so
that the need for keeping the case of
Government Servant in a sealed cover
is limited to the barest minimum. It
has, therefore, been dacided that the
appointing authorities concerned
should review comprehensively the
cases of Government Servants, whose
suitability for promotion to a higher
grade has been kept in a sealed cover
on the expiry of 6 months from the
date of convening the first
Departmental Promotion Committee which
had adjusted his suitability and kept
its findings in the sealed cover. Such
a review should be done subsequently
also every six months. The review
should, inter  alda, cover  the

following aspects:

(i) The progress made in the
disciplinary proceedings/
-criminal -prosecution and the
further measurss to be taken
to expedite their
completion.” :

Further in the same order the
procedure for adhoc promotion is also
quoted as under:

“{(6) Procedure for ad hoc
promotion, - Inspite of the six-
monthly review referred to in a

“para 4 above, there may be some
cases, = where the disciplinary
case/ investigation/ ¢ riminal
prosecution against the Government
Servant are not concluded even
after the expiry of two years from
the date of the meeting of the
first D.P.C., which kept its
findings  in respect of the
Government Servant 1in a sealed -

centdd., ‘



C.P.13/2006 (C.A.10G7/2005)

F- -3 - \)E%

contd,

Lo Coe : C 31.3.2006 - cover. In such a situation the
" appointing authority may review
the case of the Govemnment
Servant, provided he is not under
suspension, to consider the
desirability of glvmg him ad hoc
promotion keeping in view to
following aspects”

D. J.L. Sarkar, learned
counsel for the applicant submits that
the applicant 1is retiring in two
years. But nothing is transpired nor
any action has been  taken in

furtherance of the order of the

4) ' Tribunal and no Review DBPC has been
L oy gnslin

held. Hence, this Contempt Petition
Aetd 30 - - |

T against the willful disobedience cfv
Wieth % the said order by the respondents.

[/%ﬂﬁé ; Considering the entire

_ aspects of the matter this Tribunal

/\[0.].,&_ (L ﬂl ovde~x "directs to 1issue simple notice to the

M ol 2| I /O ¢ W J"" respondents,
T ﬁeﬁ/ JW"W'?/ Post on 5.6.2006. Copy of the
/ D/Sectro order shall be fumished to both the

}achﬂ NPA . ]Z%‘S 7

parties.
vegd - A (D post. %@

3 D/ No ;= 44 Zéiﬂj%
/%0 O&/{\@w{c—)LIQIO(JN " o Vice-Chairman

0 | ' é@’ 05.0642006 Learned counsel for tine respos
N Sosty¢e Zepo Rwdres
‘ YF dents sought for further time to

£ile affida
%é ) vit.

2:b" Post on 05.07.2006

VicesChairman
b
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17.7.2006 & = Mse. U.Da;, learned AQdl«.G.S8.C.-
for the alleged contemners submits that
orders of this Tribunal has already
been complied with and she would like
to have scme more time to file Affida-
vit to that extent. Let it done
within four weeks.

Post on 18.8.2006.

Vice-Chairman
nd (
18.8.2006 Ms.U.Das, learned Addl.C.G.8.C. is
not present due hL® her personal incon-
venience. ‘

POSt Cn 20 .8.2006.

vice~Chairman
fols)

18.9.2086  Hs.U.Das, learned Addl.C.G.S.C.
submits that she has filed an affidavit
and aiso the order dated 24.3.2006 in
compiiance of the order of this
Tribunal and, therefore, this present
C.P. may be closed. Dr.J.L.Sarkar,
learned counsel for the applicant,
submits that the said order is passed
violating the ordars of this Tribunal.

* -

On going through the said order
dated 24.3.2806 it is found that the
said order has been passed on the
strength on the opinion that they have
received from the C(BI and adhoc
promotion of the appiicant that has
been directed to be considered by this
Tribunal was not considered. The
Division Bench of this Tribunal in its
judgment and order dated 18.8.20885

passad in 0.4.107/20605 after
elaborately dealing with the subject on
Cordd.

L,./



- &

Ak\f\M’V\{’ \5\\/00? L>7

W“L RoNe-{,22 3

' 5&9\“\\‘?‘-05?

S

cing/m(M-(()?/lj@) JDS—‘__

Contd.

p

20.8.2666 procedure to be fﬂllswed by the DPC

3

i.e. six monthly review of “sealed
cover”, procedure of adhoc promotion

and the grounds thereof and other
details directad the respondents Yo

consider the applicant’s case for
promotion by way of six monthfy*feview
DPC or adhoc promotion. Bu%‘it sppears
that no DPC was  held xd‘ consider
applicani’s case. Therefore, the order

dated 24.3.2006 is passed in total
violation of the orders of this

:\ _Tribunat.

5. U. Das prays that she may be

given time for passing appropriate

orders by the alleged contamers in
this matter. Considering the fact that

. the applicant is due to retire let be

case be posted on 23.16.2006 and by

that time respondents are diracted to

comply with the order of this Tribunal
dated 18.8.2005 appropriately.
Copy of this order shall be

furnished to thé counsel for the

parties. : \j-_~—””’/

Vice-Chairman
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23.10.2006 Present: Hon'ble Sri’ KV Sachldanandan
Vice-Chairman.

. .

Ms. U. Das, learned Addl. C.G.S.C.
| for the Respondents, submitted that
Respondent Nos. 1 and 3 has already filed
reply affidavit in compliance of order of the
Tribunal. Dr. J.L. Sarkar, learned Counsel
for the Petitioner ‘submitted that he will
file reply to the reply aﬂida\dt filed by the
Respondent Nos. 1 and 3, if necessary.
Learned Counsel for the Petitioner also
submitted that the Respéndtmt No. 2 has
not filed reply affidavit as directed by the
Tribunal. Learned Counsel for the
L Respondents submitted  that - the
2 3. 6. ez . Respondent No. 2 has already filed reply

5;9,\,\ ALAL Weoin e . affidavit earlier. Submissions of the
‘jH" Lot o ¢ R learned Counsel for ﬂae parties are
Ay ot ™ d%tt_ ‘ recorded. Post on 23.11.2006 for enquiry. __
Anliat 1. Lo SNy . I
M)E_& ’ \,\&x/ : Vice-Chairman
/mb/ .
23.11.2006 MS U.Das, learned AGAl«C.G.S.C.
) submits that second respondent has
: %7;) £iled affidavit. post the case on
- = 641242006, |
ALHok e | Vicec%mMn
by 2 - -
()M@« b 2 N =
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C.P. 13/2006 (O.A. No. 107/2006) d
06.12.2006.. .. Present: Hon ble Sri K.V,
Sachidanandan

Vice - Chairman.

This Contempt Petition has been |

filed by the Applicant for non comphance
of the Judgment and Order dated
18.08.2005 passed in O.A. No. 107/2005
- wherein  this Court directed the
respondents to consider ad hoc promotion
of the Applicant. Finally, the Respondenis
passed an order dated 19.10.20006 along
with additional affidavit, which reads as

follows:-

a

10. The case has again heen
reviewed by the  Appointing
Authority in compliance of the
directions of the Hon’ble CAT,
Guwahati dt. 21.9.2006. On
examination of the matter of grant of
ad hoc promotion to Shri Ngilneia as
. per the directions of Hon'ble CAT in
its Order dt. 18.8.05 and the DoPT
Circulars referred to therein, the
Appointing Authority observed as
follows :
{i) The charges against
Shri Ngilneia relate to
"7, claiming of informer’s
reward against seizure
of silver Bricks. This is a
seribus matter as it
inyolves monetary gain
-, for/ Shri Ngilbneia. The
" OBf-,,;;:oo has conveyed
. /that the charges against

the officer are prima

facie grave enough to
warrant withholding of
promotion.

(iiy The prosecution

launched by CBI is'

pending judicial
decision. It may not be
possible to assign a
time frame for final
decision in this case.
However, this cannot be
taken as a ground for
showing leniency
towards the prosecuted
officer as the charge
against him is grave.
Contd/ -

.
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Contd/- - e -
06.12.2006 S ¢4
(i) Some  delay im
fistalization - of the
prosecution :
proceedings is
attributable to the stay
obtained hy  Shri
Ngilneia from the High
g Court through a
criminal petition filed

e by hizn.

- ‘ (iv} The post of
Commissioner in the
CBEC set up is at a
very senior level. This
is, therefore, a
possibility that Shri
Ngineia could misuse
his officiel position if
he is granted ad hoc

- promotion.

(i  Since prosecution
against Shri Ngilneia
involving a grave

- c}ﬂ | ' ' cha:zj‘ga is pen:djng a

’ ¢>> | (‘;G,N“ Judl‘(,lai decision, a

periodic review aimed

NS

‘ IR
W J_,V D¢ at L expending a
/g o™ ,}J\O decision would not

3

A ) -

NS ‘k\/\ hawve proved useful.
AN 11, Inview of the above, and after
considering the facts and

circumstances of the case, the
Appointing Authority has concluded
that grant of ad hoc promotion to
the officer will be against public
interest. Accordingly, it is decided
that ad hoc promotion to Shri
Ngilneia cannot be allowed, and no
DPC to be held at this stage.”

Therefore, Ms. U. Das, learned Addl.
C.G.8.C. for the Respénd.en‘ts submitted
that the order has alralady Eem complied
with., However, on belha,'.f of the learned

Counsel for the Applicant sought for

‘adjournment due to pex;sc:«nal ground.

Post on 10.01.2007.

Vice-Chairman
fmb/



CePal3 of 06 C,)\ :

. ) ;"‘.Vk
10.1.07 Let the case be listed after s¥k wae

weekse In the meantime the ceunsel fer the
applicant will take instructiens. Ceunsel

fer the respendents ha® submitted that he has
filed written statement., Pest the matter en

23,297, - l/\

im ' Vice-Chairman

. \}'. ) . ‘ - )
\&y’ 2302607, Post the matter on 1¢3.07«

VA ‘ ~ Vice-Chairman
<) _
- im
1.3.07. pPost the matter on‘ 2.3;0‘7.4
ce |
S
; Member : Vice«Chairman
1m
1 hd | : /
2.3.2007 After hearing counsel for the parties

the C.P. is dismissed-as per order typed

|

Vice-Chairman

separately.

/bb/
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Date of Order: This, the 2nd day of March, 2007.

THE HON’BLE MR. K.V.SACHIDANANDAN, VICE CHAIRMAN.

\
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2. Shri M.Jayaraman
Chairman & SPL. Secretary
CBEC, Department of Revenue
Ministry of Finance
Government of India
North Block
New Delhi =110 001.
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ORDER(ORAL)

SACHIDANANDAN, K.V.(V.C)

This'C.P. has been.culminated ouf of the order of this Tribunal

passed in 0.A.107/2005 6n 18.8.2005. Paragrabh 6 of the said judgme'nt

which deals with procedure for adhoc promotion is quoted herein below:-

“06) Procedure for ad hoc promotion. —Inspite of
the six—monthly review referred to in a para 4
above, there may be some cases, where the
disciplinary . casefinvestigation/ criminal
prosecution against the Government Servant are
not concluded even after the expiry of two years’
from the date of the meeting of the first D.P.C.,
which kept its findings ih respect of the
Government Servant in a sealed cover. In such a
situation the appointing authority may review the
case of the Government Servant, provided he is
not under suspension, to consider the desirability-
of giving him ad hoc promotion keeping in view to
'following aspects:

(@) Whether the promotion of the officer will
be against public interest; ‘

(b)  Whether the charges are grave enough to
warrant continued denial of promotion;

() Whether there is no likelihood of the case
coming to a conclusion in the near future;

(d) Whether the delay in the finalisation of
proceedings, departmental or in a Court of
law or the investigation is not directly or
indirectly attributable to the Government -
Servant coricerned.

(e) Whether there is any likelihood of misuse
of official position, which the Government
'Servant may occupy after ad ~ hoc
promotion, which may adversely, affected
the conduct of the departmental case/

~ criminal prosecution.



Vs

2. Dr.J.L.Sarkar, learned Counsel for the petitioner has drawn our

notice to para 4 of the Rules which is also reproduced below:-

—~

“(4) six monthly review of “sealed cover” cases
- It is necessary to ensure that he disciplinary-
case/criminal prosecution/ investigation
instituted against any Government Servant is
not unduly prolonged and all efforts to finalize
expeditiously the proceedings should be taken so
that the need for keeping the case of
Government Servant in a sealed cover is limited
to the barest minimum. It has, therefore, been
decided that the appointing authorities concerned
should review comprehensively the cases of
Government Servants, whose suitability for
promotion to a higher grade has been kept in a
sealed cover on the expiry of 6 months from the
date of convening the fist Departmental
Promotion Committee which had adjusted his
suitability and kept its findings in the sealed
cover. Such a review should be done
subsequently also every six months. The review
should, inter alia, cover the following aspects:

()The progress made in the disciplinary
proceedings/ \cfiminal prosecution and the
further measures to be taken to expedite
their completion;”
3. In furtherance of that order when the C.P. was moved simple
~
notices were issued to the alleged contemners on 31.03.2006 and after
hearing the mater elaborately contempt notices were issued to the
contemners. The alleged Cdntemners have filed affidavits and tendered

unconditional apology for the delay in complying with the orders of this

Tribunal and annexed compliance order dated 24.3.2006.

4. On perusal of the said order the Court was not satisfied about
. the compliance of the order and therefore the Contemners requ/ested'

further time to improve their .affidavits. They have filed additional
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affidavits annexing 19.10.2006 order. Paragraphs 10 & 11 of the said

order is quoted below: -

“10. The case has again been reviewed by the
Appointing Authority in compliance of the
directions of the Hon'ble CAT, Guwahati
dt.21.9.2006. On examination of the matter of
grant of ad hoc promotion to Shri Ngilneia as per
the directions of Hon'ble CAT in its order
dt.18.8.2005 and the DoPT Circulars referred to
therein, the Appointing Authority observed as
follows:-

(i)  charges against Shri Ngilneia 'relate to
claiming of informer’s reward against
seizure of silver bricks. This is a serious

v matter as it involves monetary gain for Shri
- Ngilneia. The CBI too has conveyed that
- ‘ the charges against the officer are prima
facie grave enough to warrant withholding
of promotion.

(ii)  The presentation launched by CBI is pending
judicial decision. It may not be possible to
assign a time frame for final decision in this
case. However, this cannot be taken as a
ground for showing leniency towards the
prosecuted officer as the charge against him
is grave. ‘

(ili) Some delay in finalization of the prosecution
proceedings is attributable to the stay
obtained by Shri Ngilneia from the High
Court through a criminal petition filed by
him. ' :

(iv) The post of Commissioner in the CBEC set
up is at a very senior level. There is,
therefore, a possibility that Shri Ngilneia
could misuse his official position if he is
granted ad hoc promotion.

(v) Since prosecution against Shri Ngilneia
involving a grave charge is pending a judicial

~ decision, a periodic review aimed at

- expediting a decision would not have proved

useful.
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11. In view of the above, and after considering
the facts and circumstances of the case, the
Appointing Authority has concluded that grant of
ad hoc promotion to the officer will be against
public interest. Accordingly, it is decided that ad
hoc profnotion,tc Shri Ngilneia cannot be allowed,
and no DPC needs to be held at this stage.”

5. . We have' heard Dr.J.L.Sarkar, learned Counsel for the

Petitioner and also Ms. U. Das, learned Addl. C.G.S.C. for the Contemners
/Respondents. We have also given due consideration to their respective
pleadings, arguments and evidence placed on record. Learned Counsel for

the Petitioner submitted that though six monthly review of sealed cover

~cases are prescribed in the rules, the same was not done in the case of

the Petitioner. The rule position that has been narrated by this Tribunal in
the original order is quite clear to the fact thaf if the disciplinéry
case/investigation/cri'minal proseC_ution against the GovernmentvServant‘ is
not concluded even after the expiry of two years'from the date of the
meeting of first DPC which ke;)t its findings 1n respect .of fhe said
Government Servant in sealed cover, his case may be reviewed, provided

he is not under suspension for considering desirability of giving him adhoc

promotion keeping in view certain aspects. One of such aspects is whether -

the promotion of the officer will be against public interest. Public interest ‘

is a matter to be decided by the administration concerned.

6. On going through the order dated 19.10.2006 passed it is

" clear that the charges against the Petitioner are prima facie grave enough

to warrant withholding of promotion. In the said order it is further stated

that if the Petitioner is granted adhoc promotion to the post of

L/‘
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- Commissioner, he can misuse his official position since the said post in the
CBEC set up is at a very senior level. Further, criminal proceeding is also

pending against him.

7. "In view of the above, we are of the considered opinion that

there is substantial compliance of the orders of this Tribunal and the C.P.
. ¢ ’

will not stand in its leg. The Hon'ble Supreme Court in its decision'

~ rendered in the case of Suresh Chandra Bahadur vs. Dhani Ram & Others,

reported in (2002) 1 SCC 766 laid down the dictum “ confempt jurisdiction
LIS hot to be exercised casually but only sparingly and in very deserw'ng
| cases. It is appropriate to bear in mind the adage ‘It is good to have the

"

. power of giant, but not good to use it always.

8. Taking confidence in .above dictum the C.P. is dismissed.
Notices issued are discharged. The Petitioner is at liberty to approach
appropriate forufn, if he is further aggrieved. At this juncture, learned
Counsel for the Petitioner, submitted that the~'Pétitior;1er has got one year
to retire and the Contenmers/Respon(ients may be direcied fo consider his
case for promoﬁon in the intervening DPCs, if any. The Petitioner may file

representation in this regard, which may be considered by. the

Contemners/Respondents. We are not giving any specific directions in this"

Contempt Petition.

(CHITRA CHOPRA) (K.V.SACHIDANANDAN)
ADMINISTRATIVE MEMBER VICE-CHAIRMAN

. /BB
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Sl‘ri John' Lal Nginea,

a3d1.  commissioner,

S

M
pirectorate of Publica.ty‘, '
Customs -and central Excise,

+s¢ce Contempt petitioner.

~versus-
1. shri K.MoChandrasekhar,

secretary, Revemue ,

}mnistry of Finance ,

Govermﬁent of India,

North Block, New Delhi - 110002
2. &hri M.Jayaraxﬁan,. |

Chairman & SPLe Secretary,

CBEC,. Depart ent of Revemue,
Ministry, Depexkrexk Bf Finance,
Government of India, |

North Block, New Delhi - 110001.
3. &Smte chitra Ssha,
Member. (P & V)% Budget)
CEED, Depagt of Reveme,
Ministry of Finance, -

Govt. of India, North Block, New Delhi-
110001.

.e0e }J.leged Contemner/
Respondent.s.

{).13.08.



- And--

;Lr{ the matter of -

/

a petition praying for invoking the . {
power of this Hon'ble Tribunal under section
17 of the A.T.xct 1985 in the matter of Oa

No. 107/2005 of this Hon'ble Tribunal.

The petitioner most resgpectfully beg to state as under. :

1, - That the petitioner filed the 0.2 Nos 107/2005 seeking
for a direction to promote him on 21 hoc basis as Commissioner,
customs & Central Excise on the basis of D.P.C. held in

méeﬂi)eri 1999,

2. ~ That ‘tt‘xe Hon'ble Tribunal was pleésed to éi-smi-se diseuss
the relevant executive  instructions and laws in the mattex amixwas
afld Wa,s‘ also pleased to dispose of tﬁe O.2, with the direction

to consider the case of the gpp licant for promotion by way

of six fnonthly review DeP+Ce and/qx:qaml ad hoc profﬁotion as

per provision of the Executive Orders within a period of t;hreea-.n'/_&
of this Order-&nd to communicate the decision to the .

applicant immedistely thereafter.

copy of this order dated 18.8,2005 in O.A. No.107/2005

"1s emclosed as annexure = 2.

3. That the respondents in the Oa have received the

coples of the order of the Hon'ble Tribunal in Septembe'ys2005 o

) o
Thee'e'se se



The petitioner has also submitted copy of the ®asald order
to the Secretary Revemie and Chair, CBEC, New Delhj on

249. 2005+

. 4... ‘That ‘the. respondents in this petition are the officers
to decide and pass the orders in compliance of the order of this |
Hon'ble Tribunzl in the said O.a Thwghxnmd:hm fx;ors than
| three ;brlths have elapsed the respondents in this petit.{on
'.ha\ie‘wilfully and deliberately neglected t o decide and promote
the petitioner._oin,m ad hoc basis as commissioner, Customs.
| gﬁgjc_}e;ﬂ':ral Excise and this amounts to 'coirl:er'r'!;':t of the Hon'ble:

pribunale : C , ‘ , .

5. . That this petition is made bona fide and fof cause of

justice.
Under the cimumétanCes the bet itibner most
humbljr prays that the Hoﬁ;‘blg 'rribﬁ_nal may be
.plea;sed t‘o‘ issué notice to the respondents in
this petition to show caué.e as to why proceedings
.for contempt of couxt shall not be initisted
against them for wilful disobedience and |
negligence to comply wit:h the ,o.rder of this
Hon'ble Tribunal dated 18.8.2005 in OuAs
N&lO?/gOOS, and after hearing the parties pass
necessary Orde'rs/penéli:y for canterhpt of this
Honj'ble Tribunal ;nd_/or pass any other order

as this Hon'ble Tribunal deems fit and proper.

" and for this the petitioner shall ever praye
af fidavit.



AFFIDAYIT

I. John Lal Nailnea, aged about 38 vears, son of Late N.Lunia,
ordinary resident of Aizwal, Mizoram now residing at New Delhi do
hereby solemnly aftirm and say that the statement made in paras 1 to

3 are true to my knowledge,

Guwahati

16.01.2006

Deponent
Identified by me |
Joli
Advocate
Solemnly attirmed and sworn in hefore me
this fhe 161 day‘ of Januarv, 2006 at
Guwahati being identified by  Shri

She 8- wnefl. . Advocate.

Mwwf‘z .



DRAFT CHARGE OF CONTEMPT.

The aj;eged contemners have violated and deliberately

neglected to comply with the direction mm in order dated

central adminigtratve

V18. 8,2005 of the Hon'bIe[I‘ribunal . leaha’ci Bench , in

O+ A N '« 107/2005 and thereby committed contempt of the
Hon'ble Tribunal for vhich they deserve to be punished under

1aw of conte,pte
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o ,s - [
t IR Shn John I_.al Ngll[nexa f , o
© . ! Additional Commissioner,
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| Central Board of Excme and Customs,
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The applicant is presently .working as quditio'nal

Commxssxoner (Group ‘A’ Officer) in the Office of the Chief

Conllmxssmner, Central Excise and Customs, Shdlong He has filed this

apphcauon seeking for direction to promote him .on" ad hoc basis as
I

'Commxssnoner, Customs end Central Excise orni the basxs of D.P.C. held

.’ | m December 1999 wn:h effecl from tl“e deLe of promotion of his

1 Jumors/fromt al date followmg the six- monthy revxew xmmedxately‘:

II.UH MR !' { i
follomng the adoption of sealed cover procedure. He has also sought °

‘ l) cl ‘ X I "t .
. for subsequent monetary beneﬁis from, the. date of his promot.lon/ad- .

R (g'ki R L‘;T'{ ' li ) _
a l ho promonon . . '1
i

.The bmef facl:; are that the apphcant was recrusted i:hrough

N N y
3 PSC and mlnally Jomed as AbSl.u.aﬁt Co‘lc'*tor (Gronp - A, flRS) in the

'e?ntral Excxse and Customs in 1973. He was promoted {as Deputy

o j o
Co]lecbor in 1981 and sub
t

m 1990 'I'he des1gnauon of Collector

sequently oromoted as Addmonal Collector

was changed in the year 1991 to

t
‘ .

Commnssaoner. As such hc is an Addmonal Commxssnoner. The. next

i Lo |
promotxon of the appllcant is to the post of Commnssnoner of Central

i' ff M }
' E c1se and C!usl:oms. A DPC for selecbor}x and appomtment to the said

e ! .

?

ember 1‘999 and the result was kept under
I

1999 It is the gnevance of the applicant that he

B oost was convened in. Dec
‘ '( i

s’ealed cover’ smce
ik K ,
“has ndt ‘bi‘een;promote
cr:minel g;t!'oceedmgs It is also his case that six-

d on the plea of pendency of departmental/

monthly revaew under

".,1‘,."i" 3,’
|.. t the scheme of sealed. cover SYSLE‘H’ has not been done for ad hoc

'Q:tt‘; <. '¢;
yromotion ‘and this hasl
f" L i’u T
pphcant by way of depriving him of hlS
| T f .
E

g | |

SN
PR "a\’ ! ‘ . i

been causing undue loss an“d injury to the

rlghts "1t is further stated that '

5




i -t~ ¥ | : i |
whxle the apphcant was workmg as Additional Commissioner of

n

i ,i'Central Excnse and Customs Belganm Karnataka, contraband silver

was seized by Customs: and Cenu'al Excise on 23.2.1992 on the Qesns
o f . of information recei\}ed‘ and some delay occurred in submission of the

recorded information and formal -de;;artimental proceedings was
- . initiated against the-applicant and oth"erﬁofﬁcer:.;‘. The applicant was
pléced un&er suspension fro;n- 1551.1993 to-15.1'2.1993. Charge
i,ﬂ‘ sh?etfu’ndﬁlr ?CS (CCA? Rules 1965 was issued to the applicant on

‘ I
5 22.11. 1993 alleging produchon of bogus mformer with mtent to

"i:- oy '”1 i . “ '
i mxsappropﬁxate‘ the informer rewaxd "The depaxtmental proceedmg

o .-

‘l - .1‘4.-'4»»} I Sl

!’; 5’ culmmated bly :mposmg pcralty of reductlon of pay by three stages
o "i;“‘ ! ‘ f 1 ‘:’, ',T,} .

i'z for three years wnth wculmmated effect. by order dated 29.05. 1998 and

i:he p:lernod of pen31 ‘expxred on 30. 05 2001. Cmmmal proceedmgs

i"?’f"-’a:i : l,;; PO | §
g*'ﬁ: ’l : w:th the same allegahon was instituted ard a charge sheet dabed
B
i i
t

‘i o ‘S* _' |

e -

16 09 2000 was ﬁled m the Ses ions Lourt Dharwad karlﬂnakata

> AL B D ,
Cnmmal éase itis stated 1ns still pendmg ( S ‘
RIS ',';'* '..'f? : " . " b
! 3 ' } Accordmg to the applncant under Rule 11 of the CCS
I

(CCAJ Rules nmposmon of penalty by reduction to the 1ower stage in

] i
the time-scale of pay for; a specified penod w1th culminative effect,

1 l

L . though a ma]or pen‘alty has no 1mpact in the matter of promotion to

Rl
. EH“ hxgher grade! It is also stated that penodncal sxx-monthly review
Hik : :
'_I :i b i p l § '
;g ; x aught to ‘havelz beenlcarlned out since the date of adoptlon of the
b : oy
fi f,‘_;j, S sealed cover procedure in December 1999 and the apphcant should
d;: Ayt . ' ?
;g,i, "‘l. ; have beex’x promoted to the post of Commlssxoner at least on ad hoc
b i
2? fii]%g ] ; | basxs. It s? further stated that the applwant submltted representatxons
el AL ; R il
’: Xl o i tliated 18 06.2001 13 1112003 and 06.01.2005 (Annexures - B, C and
v | Drespectxvely)tothe Chanrman CBEC, New Delhx
!%J MR -
gy 0
e 1
. ,:"yﬁ : . ‘} ! 4 '
g ( et 'y ! .’ n‘
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A

. J.L. c-arkar lecrned counsfel appearing for the

| ;

apphcant ‘had submitted- that adoptxon of sealed cover procedure in

the present case is 111egov in thet c1rcumstances under whlc}r sealed

- cover procedure cen be adopted as per the Government of India

orders is absent. Counsel further submitted that the order imposing

penalty of reducing the pay by three stages in the time scale of pay of

Rs 14300-400- 118,300/- for a period of Lhrcr' years w.e.f. 1.6.98 and

that too, by postponmg the increments of pay durmg the said period

i

thh cumulahve effect 1s not a bar for promotJon to the post of
n( ! l

Comn}ussroner Counsel submxtted that only if the penalty imposed
Vo i

falls under Clause (V'I) of Rule 11 itis a bar for further promotxon.

Counsel also took us’ to paragraphs 17 7.1 and 1781 of Swamys

Manua\ on Estabhshx.xent and Admmlstratxon (Nmth

36) and submrtted that there is a duty cast
|

| T
\ i
,on the respondents to convene snx—monthly revxew ref]erred to therein.

I
and to Con81der the matter in’ the light of the guldehnes contamed
| r
dated 13.02 2004 in O.A. No.

therein Counsel also relied on an order

292/2003 passed by the Bangalore Bench of the Central

Admxmstratxve Trxbunal in samllar crreumstances Counsel subvmltted

that even if the sealed cover procedure is adopted it is not mandatory
to w1thhold promotxon Counsel in support relied on the decision of

the Supreme Court in B.C. (‘haturbedy Vs. U.0.I & Ors., AIR 1996

SC’ 484 Counsel le.it‘ther submrts that penalty order was imposed on
-

' 29 05 1998 and crxmma‘ proceedmg .was initiated only on 16. 09 2000

i | ‘ ‘

a and therefore the respondents ought to have opened the sealed cover
o l

| 1mmed1ately after fthe penalty ofder was passed Counsel submltted

..iu. oo ¢
rate the respondents should have consndered the case of

!
!
(s
!
P
!
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/' the applicant for promotion to the post of Commissioner at least on ad

. | ; B

o e s e

- o
hoc basis.

" 5.' No written stetement is filed in this case. We have heard

—— s T

Ms. U Das, learned Addl C.G.S.C. for the respondents who sought for

further time to file written statement.

6.

i

We have considered the matter. Admittedly; in connection
ve _

» }Vith the depairtmenteﬂ proceoding the applicant was under suspension

for the penod from 15 1. 1993 to 15 12 1993 and the charge memo
| was. 1ssued t'n the apphcant on 22 11. 1003 and the departmental
proceedmgs ulmmabed in the final order dated 29.5. 1998 The pay of

o
3 _ the apphcant in the post of Additional Comm:ssxoner was reduced by

three stages from Rs 15,900/- to Rs. 14 700/ in the time scale of pay
3 :of Rs. 14 300-400- 18,300/- for a period of three years w.e.f. 1 6. 1998

t ; ‘

g_Further. }n: was ordered that the !cpph"" nt will not earn mcrements of‘ .

| e b | .
pay durmg the pernod ‘of reduc“l:on and that on the e!xpu'y of the
' 1
o Apenod ‘the reduchon will have the effeet of postponmg his future
; * ~
mcrements o‘f pay. lThxs penalty lmposeo squarely falls thhm Rule

~‘ :11(v) of ccs (CCA) Rules 1965, which reads:

¥ “(v) save as oth'erwise provided for in cleuse
b - (iii-a), ‘reduction to a lower stage in the.time-

o l .+ scale of pay for a specified period, with further .
‘ 3 B . directions| as to whether ‘or not the period,
: 'iy o . ¢ with further directions as to whether or not

\ f the Government Servant will earn increments

' ' ' of pay.durinyg the penod of such reduction.and
whether on the expiry of .such period, the
rodumon will or will not have the effect of

' Q postpomng the future inCrements of his pay;”

o

\' LA 'f,
T {
[ .. ,’ .
|

In l:hls conl:ext 1t xs relevanf to refer to Rule 11 (vi) also, which reads:
- .L )
, nE ’ ! l “(vi) redwcbon to a lower t:lme-scale of pay,
RN /i grade, post or service which shall ordinarily be
‘; i 3 : a ; & bar to|the .promotion of the Government
e M . | Servant to tlie time-scale of pay, grade, post or
E ' i i service from which he was reduced, with or
! 't ! ! i, . Jl r .



= 6 , o Ay
b . . | .
{ o " without  further  directions, regarding

B R ' conditions of restoration.to the grade or post

' SR or service from which the Government Servant
. N o ' was reduced and his seniority and pay on such
R b Lo oo restorataon to that grade, post or. service;”

It cen. he seenf from the provisions of S 1b Ru':le (v) and Szub Rule (vi) of
Rule 11 that whereas Sub Rule (\n) states that reductlon to a lower
l txme scale of pay, grade, post or servxce whu.h shall ordinarily be a
iy bar to t:he promobon of the Government Servant to the time scale of
‘ .I',} pay, grade, post or‘ service from whxch he “was reduced, such a
i‘ N restrlctlon xs“ not there in Sub Riiie (v) It 1s on the basns of this
'dxsunchon counsel for the apphcalnt ‘nad contended that 1mpos1txon of
‘ D la mmor‘penalty fallmg under Sub Rule (v) of Rule 11 is no bar for

l!*l i ’ NI ll: | l | l, .
_‘promot:lon bo the post of Cornmissioner. Here it must be noted that -

.)

"f penalty In other wjords, it does not deal with th(.L, sntuahon of '

. ; I |
. these provn{smns | dny furfher smce the Government had xssued
- S 3 " ’

o cnrculars on[12“‘ january 1988 available in the Book Dr. Awasthi on’

S,
IR

!IM{ Lo lpromotaon to a hlgher ‘post than that of *he post he had held at the
]
|

i:.’, |_ txme of departmental proceedmg It lS unnec,essary for us to déal vw1th

it S
al o ‘Central le Servxces Rules publxshed in 1099 (Occurring in pages

:“l ot L0 '108) (To the same efferl are the Office orders of Government
AT ) of India Departm}ent of Personnel and Trammg O.M. No. 22011/2/99-

I ' Estt (A) dated 21 11 2002 and O.M. No. 22011/2/2002 - Estt. (A)
l‘ I dated‘ 24.2 2003 available at pages 222 to 226 of Swamy's
: ! c'ompllatxonl of CCS CCA Rules bQ“‘ Edmon 2005). Paragraph 2 deals

:,.! ll i X ' 3
_W]th t:asesi where sealed cover procedure is applicable. The

~

cxrcu'mstances in whlch sealed cover procedure is to be adopted are
b | [

i as fo’llows . l i S
‘ . .
¢ t |

el
R RN
. TR SO !
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| _' . -
i (i)  Government Servants under suspension -
. k4

' (i) Government Servants in respect of whom disciplinary
o ,o : D ’ :

proceedings are pending (or a decision has been taken to*initiate ’
disciplinary proceedings;)

(iii) Gevernment Servants. in .respect-of whom prosecution for- a

¥

criminal charge is pending- (or sanction for prosecution has been
issued or a decision has been taken to accord sanction for

| prosecuhon)
i"l ) i j ! A ! .ﬂ
_(xv) Government Servants agamst an mvestngabon on serious

f

I allegabons of corruphon bmbery or similar grave mlsconduct is in
[' progress exther by the C. BI or any other agency, departmental or

L Lo othemnse | L L
l : ) v' Vi ' I g . ! ' |
S L - The bracketed porbon in (i) and (x") above and (iv) are not their in

»l et b
i :Lfﬂ W i« s the 2002 and 2003 orders. Paranranh 2.1 deels ‘with the procedure to.w
‘ [jx.: ! D

": Sl be followed by D P C in respect of those under cloud, wh’xch reads

! "(2.1) Procedure to be followed by DPC in respect.
_— ‘of those under cloud - The Departimehtal Promotion
S Committee shall. assess the 'suitability of the
C o - Government Servants coming within the purview of
S “the circumstances mentioned above alongwith other
Lo eligible candidates without taking into consideration
‘ iI:he disciplihary case/criminal prosecution’ pending
or conbemplated against them or where the
“ investigation s in progress The assessment of the
! -, D.P.C. including “Unfit’' for Promotion”, and the
' grading awarded by it will be kept in a sealed cover.
: ; l']‘he cover will be suspended - ‘Findings regarding
Py smtabxhty for promotion to the grade/post of
bE '. seereemeee in respect of Shri ...... (name of the
P Government Servant). °Not ‘to be opened till the
L termination of ‘the . disciplinary case/criminal
T R prosecunonlmves wgation . against - Shri
' " e Yeresininnnenniens ‘The. proceedings of the D.P.C. need
P only contain the note “The findings are contained in
; . the attached sealed cover”. The authority competent
- ‘to fill the. vacancy should be separately advised to
e fill the vacancy in the higher grade only in- an
(R officiating capacity when the findings of the D.P.C.
i ‘ - in respect of the suitability of a Government Servant
S * for his promobon are kept in a-sealed cover.’

Tt T

.
oL o . IR

L;,I : { 1 ot | 8
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o ""Paragra;ph'§3§1 provides that if any ‘penalty is imposed ‘on the
/ e ) |
i

Govern"men}t Servant as a result of the‘discipliriary proceedings 01'j if
he is foulnd guilty in the crlmmal prosecuuon agamsr him, the findings -
Of the sealed Cover/covers shal! not be acted upon and his case for
Spx‘omot:on may be considered by the next D.P.C. in the normal course
and having regard to the pehalty,_imposed. Paragraph 4 deals with
the six-monthly review of sealed -cver cases. The relevant portion

reads thus:

“(4) six monthly review of “sealed cover®

cases - It is necessary to ensure that he
disciplinary | case/criminal prosecution/
investigation. ° insttuted against any '

Government Servant is not unduly prolonged -

. and all efforts to finalize expeditiously the
proceedings 'should be taken so that the need -
for keeping the case of Government Servant

© in a sealed c'over\ is limited to the barest
minimum. It has therefdre, been decided that
the appomtmg authorities concerned should
review comprehenswely the cases of
Government Servants, whose suitability for
promotion to a higher grade has been keptin a

- sealed cover on the exﬁxry of 6\months from"
the date of convening the fist Departmen!:al
Promotion Committee which had adjusted his
suitability and kept its ﬁndmgs in the sealed -
cover. Such .a ‘review should be done.

review should, /nter alia, cover the' followmg
aspects:

Y The progress made in the
dlscipllnary proceedings/
criminal prosecution and. the

A . furth'er measures to be taken to

S o expedite their completion;”’

| 'Pafagfeph 6 dehls with the precedufe for ad hoc pfomroiion, which

> V/

“(6) Procedure for ad hoc promotion. --Insplte
of the six-monthly ‘review referred to in a
"para 4 above, there may be some cases,
where ‘the disciplinary case/investigation/
criminal prosecution against the Government
Servant are not concluded  even after the
expiry of two years from the date of the

[ b

e e
']
4

— 13— ,8 ‘ 5 ' /I@

X

subsequentlv also every six months, " Thej
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: f meeting of the first D.P.C., which kept its
‘ findings in respect of the Government
j Serwant in a sealed cover. In such a situation
\  the appointing afithority may review _the case
1 { of the Government Servant, provided he i is not
f“‘under suspension, to consider the desu‘abxllty
{{{of giviflg him. &2 hoc promotion keeping in
Yiview to fol: owmg aspects :

. 0« (a) M Whethez the promotion of the ofﬁcer.
’ will be against public interest; -

(b) © Whether the charges are grave

: enough to warrant contmued demal of

P ' promotion;
AU [i (c) . Whether there is no likelihood of the
P . - .case coming to- -a conclusion in the
b b ', near future;

,, b T . (d) . = ‘Whether the delay in ;the finalisation
-" LR " of proceedings, departmental orin a .
| ‘ , »  Court of law or the investigation is not -
]' : ‘ directly or indirectly attributable to
f

the Government Servant concerned.

‘Whether there is any likelihood of
miruv<e of official position, which the
Governm ent Servant may occupy after,
: Q ad ‘hoc promotion, which may
Ce ‘ . adversely, affected the conduct of the
o e deparrmental casé/criminal
e '+ .- prosecution. -« ‘ ‘

i L : (e)

o

3

o

: : l ‘
o i The appointing authonty should also consult

| .
; i1 the Central Bureau of Investigation and take.
b - l . their views  into account where - the!
~ ‘ departmental . proceedings, or criminal.
| prosecution arose out of the investigations:
o conducted by thc Bureau. Where: the

. _nvestlgat:on as contemplated in para 2(iv)
above 1<; still pending, the CBI or the other

: (
. I | ' authorltses concerned should be consulteﬁ
O T -
- N : ' -v Q ¢ ) H — :

Ry

@

phs 6.1 and 6.2, which are relevant reads thus

x;
I
ff o ,t; | “(6.1) In case the appointing authority com&s
A to a cor-r“lusmn that it would not be against
B i the public mterest to allow . ad hoc
E promotion to the Government Servant, his
A case shoule pe placed before the next D.P.C.
il held inthe normal course after the expiry of
S the two years . period to decide whether the
e ) officer is suitable for promotion and ad hoc
l = . . basis. Where the Government Servant is
' i considered for ad’ hoc promotion, the
: ‘ E Departmental Promotion Committee should
i : |~ make its assessment on the basis of the
¥ . totality of the individual’s record of ‘service

‘ S .
i S . :
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| : ' . without takmg into: account of the pg(dlng

O disciplinary . case/criminal prosecution/
' investigation against him. o

g Government Servant on an ad hoc basis, an
order of promotion may be issued makmg it
clear in th2 order itself that -- :
AP iy ' (i) the promotion is being made on
- purely ad hoc basis and the ad
hoc promotion will not confer
“ any right for regular promotion;
and ’
the promotgon shall be “until
further orders”. It should also
be indicated in the orders that
| _ ‘the -Government reserve ' the
P »' ' right td cancel the ad hoc
P promotion and revert at any

(i)

. R ; to the posl: from which he was
S PR co promoted

In "the mstant case it is not clear as to whether the

3 ) respondonts hed conducbed rw-month y review as contemplabed under
’_‘—-—"——'

[
l i

Rules mentxoned above. It lS also not clear as {to whether the

: v ] —
.reSpondents had lconsxdered the case of the apphcant for giving. ad

|
hoc promotlon'm view of the long pendency of criminal proceedmgs

E , '_ as prowded under the Rules mentxoned above. The decision of the

o R Bangalore Bench of the Tribunal in O.A. 292/2003 (Annexure - E)

: extracted in th‘e said order i in sxrmlar cnrcumstances had dlrected that
| :f.-..rf“mo six month‘lyv review D.P. C has been convened or desnrab:llty of
ad hoc promohon‘ in terms of the ms‘tructxons on ad hoc promotlon

._» - ] ° l

. consxdered the sald e.xercxse has to be carrned out wrthm Lhree months

(6.2) After decision is taken to promote a

0 . Lo time the Government Servant

consxdermg almost identlcal prowsxons m the Government orders

Py svve g

&'om the dat:e
1], also

respondents to!

IR

et

view that

T

o

! l

l. !

thls OA

° i

of recexpt of l:he order. In the cnrcumstances we are

can be dlsposed ‘of thh dlrecbon to the

consider the case of the appllcant for promotxon/ad

hoc promotlon ‘as provxded in the provxsnom of the oxecutnfe orders

1
&?&1
W
-
4
.
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extracted above ‘Having regard to the fact that the applicant had

under~-gone penalty period as ,early as on 30.5.2001 and the'further'
3 » {\ Wféct that criminal prosecution launched-on 16.9.2000 i$ still pending,

. the respondents are directed to consider the case of the applicant for

{

promotion’ by way. of six hlonthly review D.P.C. _and/or ad' hoc

promotion as per provision of the executive orders extracted above

, y [ ' ’ ' o
within|a pexf'iod of three months from the date of receipt of this order
| : : .

1“‘ " ! ’ o N . . . .
"and comm*'unicate the decision to the applicant immediately
P o ! ’ :
: l’thereaﬁ:erv. These ' dxrectxons are necessxtated only because the
! L .' - l' ' : L . . )
: fe G ! ‘
i } respor‘!‘t}ents had niot: acted upon the representatlons filed by the
il AT - ; ,
. . Tl
[ ,I'ap/plic,L nt in 2001 2003 andjanuary 200‘5
hey L S | !
é E The O.A. is dlsposed of as above. The apphcent will
! | [ - ' |
’ lucé this ordeL before the refpondents for comphande |-
g B L\’ ! :‘ ¢ v v ) ' _.._!-—-----
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- BEFORE THE CENTRAL ADMINISTRATIVE TRIUNAL 3 -
GUWAHATI BENCH GUWAHATI [ g
CP NO. 13/2006 .g :
IN OA NO. 107/200&
SHRI JOHN LAL NGILNEIA
....... PETITIONER
" ~-VERSUS-
SHRIK. M. CHANDRASEKHAR & ORS
e RESPONDENTS
IN THE MATTER OF 1
Affidavit filed by the respondents ”
" 1) L ShnK'M Chmwgékﬂﬂﬂ son ofSﬂgl;.M!.P.'.ke.'f']ﬁblb!f‘..aged T
about? dyears, at present working as gE.C.REﬂgjr DEPRTNMENT. . of KEVEN UE/
M \Sﬂ)f@f—(’\!f\’m Ce ... ,who is amrayed as respondent .
No Lm the above mentioned contempt petitidn. I am well acquainted with the facts
and circumstances of the case and do hereby solemnly affirm and state as follows.
2) That the deponent begs to state that the judgment and order passed by the
Hon’ble Tribunal has been complied with and accordingly order has already been
passed on 24.3.2006 and communicated the same to the petitioner as per direction M

y, of the Hon'ble Tribunal.

A copy of the order-dated 24.3.2006 is annexed

herewith and marked as Annexure-R1.
3) That the deponent begs to state that the Hon’ble Tribunal while disposing of the

OA directed the respondents to consider the case of the applicant for promotion

by way of six monthly review DPC and/or ad hoc promotion as per provision of

— o
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the executive orders narrated in the judgment within a period of three months
from the date of receipt of the .order and communicate the decision to the
applicant immediately thereafter. Due to mandatory ?dnﬁnistrative procedures
and formalities the respondents could not complied with the order within the time
frame of three months as given by the Hon’ble Tribunal hence the deponent begs
apology for the delay in complying the order passed by the Hon’ble Tribunal. The
delay caused in the process of compliance was not intentional and willful hence
the Hon’ble Trbunal may be pleased to consider the same and be pleased to pass

appropriate order.

That the deponent begs to submit that the judgment and order passed by the
Hon’ble Tribunal has been complied with and accordihgly order has been passed
on 24.3.2006 hence the Hon’ble Tribunal may be pleased to close the contempt
petition and/or be pleased to passed any other appropriate order/orders as Your

Lordslups deem fit and proper.

ot The KT l—M\p«}\Lv\M Mklhuw mbﬁw%
\g\-\ww e\ Mo eoaxda M\OL‘\LM\Q N vy ol &wlom«-,e\,,

That this affidavit has been filed bonafide and to secure ends of justice.

DEPONENT

B3 0L 2006

/
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FNo.C-18011/27/2005-Ad.1l ,ﬁmy\mw 1
‘Government of India
- Ministry of Finance ’ . Izg\
Department of Revenue

Central Board of Excise & Customs
. %k %k ok %k ok

| ~ New Delhi dated AyMarch 2006
ORDER

Subject | O.A No. 107/2005 filed by ShriJ. L. Ng]lnela Addl. M%]

Customs & Central Excise- reg.

In its order dated 18.8.2005, t‘he Central Administrative Tribunal(CAT), Guwahati
' Bench in the O.A. No.107/2005filed by Shri J.L. Ngilneia, Additional Commissioner has
" directed the Department to consrder the case of the applicant for .promotion by way of six

monthly Review DPC. The extracts from the judgement are reproduced below :

‘The applicant had under-gone pérlaity period zrs early as on 30.05.2001 and the further
fact that criminal prosecution launched on 16.09.2000 is still pending, the respondents
are directed to consider the case of 'tile applicant for promotion by way of six monthly
review DPC and/or ad-hqé promotion as per provision of the executive orders extracted
above within a period of three months from the dzrte of receipt of this order and

- communicate the decision to the applicant immediate thereafter’

2. As directed by the CAT, Guwahati Bench, the Case of Shri J.L. Ngilneia was taken
up with the Chief Vigilance Officer (CVO), Central Board of Excise & Customs(CBEC) and
the Central Bureau of Investigatiorr(C'BI) lrr this case, it may be mentioned thar the CBI,
Bangalore had booked a crlmmal case against Shri Ngllnela and others for falsely clalmmg

informer’s reward agamst seizure of silver bricks near Belgaon

3. On the advice of CVC, sanction for prosecution for offence. punishable under
Section 120-B read with(r/w) 420r/w Section 511 IPC and Section 13(2) r/w Section 13(1)d)
of TC Act, 1988 was granted for prosccution of Shri Ngilncrzl. The trial against the officer in
the Court of Cornpetent Jurisdiction is pending. In terms of instructions contained in O.M.
dated 14.9.1992 of the Department of Personnel & Training(DOP&T), the desirability of
giving ad-hoc promotion in such caséé is considered keeping in view the following aspects : -

a) Whether the promotion of tire officer will be against public interest.

i
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b) Whether the charges are grave enough to warrant continued denial of promotion@b
c) Whether there is any likelihood of the case coming to a conclusion in the near

future.

d) Whether the delay in the finalization of proceedings, departmental or in a court of
law is not directly or i;ldirectly attributable to the Government servant concerned;
and

e) Whether there is any likelihood of misuse of official position which the
Government servant may océupy after ad-hoc promotion which may adversely

affect the conduct of the Departmental case/criminal prosecution.

_The appointing authority is also required to consult the CBI and their views are taken
into consideration before conéidering the desirability of giving ad-hoc promotion where

crimination prosecution arose out of investigations.

4 Accordingly, the views of CBl, Bangalore was also obtained and they opined that the
charges against Shri Ngilneia are prima-facie grave enough to warrant ‘wiihhdlding of

promotion.

5. Therefore, in terms of DOP&T’s instructions as well as opinion of CBI, it was found
that there is no ground at this stage to consider the case of Shri Ngilneia- for ad-hoc

promotion and accordingly the representation of Shri Ngilneia is hereby rejected.

e

(Hawh Sirgh)

: . Under Secretary to the Govt. of India
Shri J*L. Ngilneia

Addl. Commissioner .

Directorate of Publicity- & Public Relations

Customs & Central Excise

LP. Estate, C. R. Building

New Delhi

Copy to: Deputy Commissioner (CAT), Guwahati w.r.t. O.A. No. 107/05 filed by Shri
J. L. Ngilneia, Addl. Commissioner.
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BEFORE THE CENTRAL ADMINISTRAVIE TRIBUNAL a
GUWAHATI BENCH GUWAHATI, é
CP NO. 1372006 |- r 4

IN OA No, 107/200& } D

SHRI JCHN LAL NGILNEIA
===, PETITIONER,

~VERSU S
1) SHRI K.M.CHANDRASEKHAR

2) SHRI M., JAYARAMAN
3) SMT. CHITRA SAHA,
m—mme RESPONDENTS.
IN THE MATTER OF

Affidayit filed by_the_respondntthe respondent No,2

1) . I, shri. .m;.jﬁﬁﬁ’(iﬁmm son of Shri..g.'.\(.‘m\?lw.

aged about. Q.. yrs, was waking as. .C.H.—):mﬁmﬂw' SEVTRPLIZ00RD
JOF, BPEAsE. B eNSTs, . ...., who isarrayed as respondntBo=-2

in the above mentioned contempt petition, I am well

acquainted withthe facts and circumstances of the case

and 8o hereby solemnly affirm and state as follows:

2) That the deponent begs to state that the judgement
and order passed by the Hon'blev'rribunal has been
complied with and accordingly order has alfeady been
passed on 24.03.2006 and communicated the same to the
petitioner as per direction of the btm Hon'ble
Tribunal.

v

A copy of the order dated 24.03,2006
is annexed herewith and marked as Annexure-

R=1,

Contd, .2
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That the deponent bégs to state that fhe Hon'ble
Tribunal while disposing of the OA directed the
respondents to consider the case of the applicant
for praomotion by way of six monthly.Review DPC and/
or adhoc promotion as per provision of the executive
orders narrated in the judgement within a period of .
three months £rom the date of receipt of the order
and communicate the decision to the applicant
immediately thereafgef. Due to mandatory adminise

t:ative procedures and formalities the respondents

‘could not complied with the order within the time

frame of three months asgiven by. the Hon'ble Tribunal

hence the deponent begs apologyfor the delay in com-

plying the order bassed by the Hon‘ble Tribunal,

The delay caused in the process of compliance was
not intentional and willful hence the Hon'ble
Tribunal may be pleased to consider the”same and be

pleased to pass appropriate order.

That the deponent begs to submit that the judgement

and order passed by the Hon'ble Tribunal has been

complied with and accordingly order has been passed

on 24.03,2006 hence the Hon'ble Tribunal may be
pleased to close the contempt petition and/or be

pleased to passed any other appropriate order/

orders asYour Lordships deem £it and proper.

Contde o3



S It is also statedthat I retired from the Post
of Chaiman,CBEC on 31,05.,2006, I also do state
that I do not have any role at present in the

off ice/post as mentioned above. it & { =
YE ’ﬂm&-J\L, 2 ondAe '
9~ That this affidavit has been filed bonaf ide and

to secure ends of justice.

= — S
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BEFORE THE CENTRAL ADMINISTRATIVE TRIUNAL
GUWAHATI BENCH GUWAHATI

CP NO. 13/2006
IN OA NO. 107/20065”

SHRI JOHN LAL NGILNEIA
....... PETITIONER

-VERSUS-
1) SHRI K. M. CHANDRASEKHAR
2) SHRIM. JAYARAMAN

/3) SHRI CHITRA SAHA
........ -RESPONDENTS

IN THE MATTER OF
Affidavit filed by the respondent the respondent No. 74

)L Shnm)\; ...... DAAX)@ bm ................ ¢i?c;ﬁ"""eof WK@ ................ aged
aboutf]..years, at present working as WW MREL e

,who is arrayed as respondent

R N N N R NN RN R N

NoJ.in the above mentioned contempt petition. I am well acquainted with the facts
and circumstances of the case and do hereby solemnly affirm and state as follows.

2) That the deponent begs to state that the judgment and order passed by the
Hon’ble Tribunal has been complied with and accordingly order has already been
passed on 24.3.2006 and communicated the same to the petitioner as per direction

of the Hon’ble Tribunal.

A copy of the order-dated 24.3.2006 is annexed
AN TR herewith and marked as Annexure-R1.
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3) That the deponent begs to state that the Hon’ble Tribunal while disposing of the
GA directed the respondents to consider the case of the applicant for promotion
by way of six monthly review DPC and/or ad hoc promotion as per provision of
the executive orders narrated in the judgment within a period of three months

from the date of receipt of the order and communicate the decision to the
applicant immediately thercafter. Due to mandatory administrative procedures
and formalitics the respondents could not complied with the order within the time
frame of three months as given by the Hon’ble Tribunal hence the deponent begs
apology for the delay in complying the order passed by the Hon'ble Tribunal. The
delay caused in the process of compliance was not intentional and willful hence
the Hon’ble Tribunal may be pleased to consider the same. and be pleased to pass

appropriate order.

~4) That the deponent begs to submit that the judgment and order passed by the

Hon'ble Tribunal has been complied with and accordingly order has been passed
on 24.3.2006 hence the Hon’ble Tribunal may be pleased to close the contempt
petition and/or be pleased to passed any other appropriate order/orders as Your

Lordships deem fit and proper. x ]
) Tys pO\N—P\AN‘Pb\/ oW s e ’%k’\:w‘&"l—«
S) ot/\ji e ane N onds g AL ganlo amiiedtn, |
#)  That this affidavit has bem filed bonafide and to secure ends of justice.
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C.P. NO. 13/2006 < j
IN O.A. NO. 107/2005 :
< 133
= .
SHRI J. L. NGILNEIA T
............ 'PETITIONER e E
- VERSUS - i

SHRI K. M. CHANDRASEKHAR & ORS
o RESPONDENTS / ALLEGED

| CONTEWN R
IN THE MATTER OF :

An additional affidavit- filed by the
Respondent No. 2

. d;”- L'%/%— R RN .
I, M. Jayaraman, LChairman, Central Board of Excise &  Customs,
North Block, New Delhi superannuated on 2&05.2006 and presently holding the post of Prinishintc
Member, Central Administrative Tribunal, abad Bench do hereby solemnly affirm ﬂ%

and declare as under: -

1. The deponent is fully conversant with facts of the case.

2. That the deponent has goﬁe through the judgment and order dated 18.08.2005
passed by the Hon’ble Central Administrative Tribunal in O.A No. 107/2005 and
also the order dated 20.09.2006 in C.P No. 13/2006 in O.A. No. 107/2005. The
Hon’ble Tribunal by its Order dated 20.09.2006 observed that it appears that no
DPC was held to consider the applicant’s case. Therefore, the Order dated
24.03.2006 is passed in total violation of the Orders of this Tribunal.

3. That the facts of the case relatihg to Shri J L. Ngilneia are that in a case involving
seizure of silver bricks, a bbgus informer was created in order to misapp;opriate |
the informer;s reward. Disciplinary proceedings were initiated against the officer
and others in this case .and an Order dated 29.05.1998 was passed by the
appropriate authority reducing the pay of the officer by three stages for a period of
three years, with cumulative effect. The Central Bureau of Investigation initiated
criminal proceediﬁgs against the officer 'in the same case and the filed charge sheet
on 18.09.2000. As criminal ‘proceedings were pending against the officer, the

~ assessment of the Departmental Promotion Committee held from 1999 onwards,
- to consider. the promotion of Shri. JL. Ngilneia from Additional Commissioner to

Commissioner, were kept in sealed cover.

ié;ﬂ >
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G It 1s also statedthat I retired f£xram the Post
of Chairman,CBEC on 31,05.2006, I also do state

that I do not have any role at present in the

office/post as mentioned above. { =
= v A I PR ity & sune -
Q) ok Ot (Tt ~ 0 .

N
4~ That this affidavit has been filed bonafide and

to secure ends of justice.

-2 — S

DEPONENT '

" 30 JUN 2006
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" CP.NO. 13/2006
IN O.A. NO. 107/2005
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SHRI J. L. NGILNEIA
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Fhe

- VERSUS -

SHRI K. M. CHANDRASEKHAR & ORS

....... RESPONDENTS / ALLEGED

o - CONTEM?N‘ R
~ IN THE MATTER OF g e

An additional affidavit- filed by the
Respondent No. 2

I, M. Jayaraman, LChairrnan, Central Board of Excise &  Customs,
North Block, New Delhi 'SUperaﬁnuated on %05.2006 and presently holding the post of Phwrviniohertz
Member, Central Administrative Tribunal, abad Bench do hereby solemnly affirm ﬁ%

-~

and declare as under: -

1. The deponent is fully conversant with facts of the case.

2. That the deponent haé -goﬁe through the judgment and order dated 18.08.2005
passed by the Hon’ble Central Administrative Tribunal in O.A No. 107/2005 and
also the order dated 20.09.2006 in C.P No. 13/2006 in O.A. No. 107/2005. The
Hon’ble Tribunal by it'rsTOrder dated 20.09.2006 observed that it appears that no
DPC was held to consider the applicant’s case. Therefore, the Order dated
24.03.2006 1s passed in total violation of the Orders of this Tribunal.

3. That the facts of the case rciéting to Shri J.L. Ngilneia are that in a case involving
seizure of silver bricks, a bbgus informer was created in order to misapp;opriate

‘the informer.-’vs‘reward. Disciplinary proceedings were initiated against the officer

and others in this case .and an Order dated 29.05.1998 was passed by the
appropriate authority reducing the pay of the officer by three-stages for a period of

three years, w‘ith curnulative effect. The Central Bureau of Investigation initiated
criminal proceedings agéinst the officer Ain the same case and the filed charge sheet

“on 18.09.2000. As criminal proceedings were pending against the ofﬁcéf; the

. assessment of the Departmental Promotion Committee held from 1999 onwards,’

to consider the promotionlof Shri J.L. Ngilneia from Additional Commissioner to

Commissioner, were kept in sealed cover.
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That as per directions of this Hon’ble Tribunal in its Order dated 18.08.2005, the
matter of grant of ad hoc promotion to Shri J.L. Ngilneia was examined. The
DoPT Circulars referred to by the Hon’ble Tribunal in its Order dated 18.08.2005
and DoPT Circular No. 22011/4/99-Estt(A) dated 14.09.1992 set out the
procedures and guidelines to be followed in the case of promotion of government
servants against whom‘ disciplinary/court proceedings are pending. The above
instructions provides for six monthly review to expedite disciplinary proceedings/
prosecution, and in the event of such proceedings / prosecution, and-m—the—eveﬂt—e%
such-preceedings not concluded within a period of two years from the date of
meeting of the first DPC,_ the appointing authority is required to review the case of
the government servant, provided he is not under suspension, to consider the

desirability of giving him ad hoc prdmotion keeping in view whether it would be in :

the public interest to allow ad hoc promotion? M 200728 ﬁf@wm% — c%'

(a) Whether the promotion of the officer will be against public interest.

(b) Whether the charges are grave enough to warrant continued denial of
promotion.

(c) Whether there is any likelihood of the case coming to a conclusion in the
near future.

(d) Whether the delay in finalization of proceedings, departmental or in a

court of law is not directly or indirectly attributable to the government
servant  concerned; and

(e) Whether there is any- likelihood of misuse of official position which the
government servént may occupy after ad hoc promotion which may
adversely effect the conduct of the departmental case/ criminal

prosecution.

The appointing authority should also consult the Central Bureau of
Investigation and take their views into account where the departmental
proceedings or. criminal prosecution arose out of the investigations
conducted by the Bureau. Where the investigation as contemplated in para
% 2&@”} above is still pending, the CBI 45 the other authorities concerned

should be consulted.”

It is pertinent to mention here that the Hon’ble Tribunal while
passing the Judgement and Order was pleased to quote the procedure
for ad hoc promotion and also the provisions regarding consultation
and taking views of the Central Bureau of Investigation where the
departmental or criminal prosecution arose out of the investigations
conducted by the Bureau. The Hon’ble Tribunal specifically directed
=
o Uffice Vof the _

-Central Administrative Tribunat
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the respondents to consider the case of the applicant for promotion by
way of six monthly review DPC and/or ad hoc promotion as per
provision of the executive orders extracted in the judgement. The
Hon’ble Tribunal was further pleased to quote the Paragraphs 6.1 and
6.2 as follows :-

% (6.1) In case the appointing authority comes to a conclusion
that it would not be against the public interest to allow ad hoc
promotion to the government servant, his case should be placed before
the next DPC held in the normal course after the expiry of the two years
period to decide whether the officer is suitable for promotion on ad hoc
basis. Where the government servant is considered for ad hoc
promotion, the Departmental Promotion Committee should make its
assessment on the basis of the totality of the individual’s record of
service whether taking into account of the pending disciplinary case/
criminal prosecution/ investigation against him.

“ (6.2) After decision is taken to promote a government
servant on ad hoc basis, an order of promotion may be issued making it

clear in the order itself that :-

(i) the prometion is being made on purely ad hoc basis and the ad
hoc promotion will not confer any right for regular promotion;
and

(ii)  the promotion shall be “ until further orders”. It
should also be indicated in the orders that the Government
reserves the right to cancel the ad hoc promotion and revert at
any time the Government servant to the post from which he

was promoted.”

That in the case of Shri J.L. Ngilneia, it is observed that the criminal proceedings
against the officer were still pending . As the criminal proceedings had been
launched at the instance of CBI, their views on the desirability of giving ad hoc
promotion, were sought in the light of the above instructions of DoPT Circular
No. 22011/4/99-Estt(A) dated 14.09.1992. The CBI opined that the charges
against Shri J L Ngilneia were prima facie grave enough to warrant withholding
of ad hoc promotion. Further, delay in finalization of the prosecution proceedings
is partly attributable to the stay obtained by the applicant from the Hon’ble High
Court through a Criminal Petition filed by him. It was, therefore, concluded that
there was no ground to consider grant of ad hoc promotion to Shri Ngilneia. The
speaking Order dated 24.03.2006 was issued to the above effect in compliance of
Hon’ble Tribunal’s Order dated 18.08.2005.

Office of the
Central Administrative Tribunal
B-A, THORNHILL rOsR
ALLAiiAla



That as per para 5.1 of DoPT Circular dated 24.02.03, in case the appointing
authority comes to a conciusion that it would not be agaihst the public interest to
allow ad hoc promotion to the government servant then his case should be placéd
before the next DPC held in the normal course after the expiry of two years period
to decide whether the officer is suitable for promdtion on ad hoc basis. Thus the
above instructions stipulate oﬁly when it is concluded that it would not be against
public interest to grant ad hoc promotion sho_uld a proposal for promotion be
placed before the DPC. Since during the course of examination of Shri Ngilneia’s
case in pursuance of Hon’ble Central Administrative Tribunal’s Order dated

18.08.2005, it was held that there were no ground to consider his case for ad hoc

* promotion, the DPC was not considered necessary.

That in view of these facts, the case has been examined only in compliance with
the order of the Hon’ble Tribunal dated 18.08.2005 and the conclusions drawn
7 were in e light of the aforesaid DoPT Circulars referred to by the Hon’ble
' Tribunal. The gravity of the offence committed by the officer and pendency of

prosecution launched by the CBI against the officer were also considered on

22.03.2006 among other factors relevant to the case to reach the said conclusion

and the said decision i.e. Order dated 24.03.2006 was made in public interest. It

was also understood that the case was again reviewed by the appointing aﬁthon’ty
on 17.10.06 in compliance with the direction of the Hon’ble Tribunal, Guwahati
Bench dated 20.09.2006 in C.P. No. 13/2006 and the appointing authority has
concluded after considering all the facts that grant of ad hoc promotion to the
officer will be against public interest. Accordingly, it decided vide the office order
dated 19.10.2006 that ad hod promotion to Shri Ngilneia cannot be allowed and
that in view of the instructions-of the DoPT as mentioned in the judgement of the
Hon’ble Tribunal, there is no case for holding of a DPC at this stage. This has

been communicated to the concerned officer also.

That the DPC is to be held in the circumstances of the case only if the appointing
authority ‘is satisfied that the proposed ad hoc promotion to the officer is not
against public interest only then, the matter needs to be placed before the DPC for
further consideration of his suitability for the post on promotion. In the instant
case, it was found by the appointing authority that ad hoc promotion to the officer

would be against public interest and, therefore, the holding of DPC was not

—-Alv=>
[ s
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required in the case of the petitioner.
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/9. That it may be stated that the Hon’ble Tribunal directed the respondents to

| consider the case within a perigd of three months from the date of receipt of the
Order dated 18.08.2005 and communicate the decision to the applicant
immediately thereafier. The Order dated 24.03 .2006@ssed in compliance of ﬁ@%

Order of the Hon’ble Tribunal. There is some delay in the observation of the

official procedure and administrative formalities, which was not at all willful and
deliberate. The deponent begs apology for the delay in complying with the
judgement. The Hon’ble Tribunal may be pléased to condortthe delay as that wa@

not willful and deliberate.

10.  That the depoqent has retired on ‘§,;05.2006, it is submitted that the%

deponent has ';already complied with the judgement and order passed by
the Hon’ble Tribunal. The deponent was a Government Officer and he
has never vviol.ated the Hon’ble Tribunal’s direction. The consideration of
ad hoc promotion of Shri Ngilneia was reviewed in my capacity as Chairman,
CBEC on 22.03.2006 and subsequently by my successor on 17.10.2006 in order
to comply with the Hon’ble Tribunal’s order. The deponent filed his affidavit
before the Hon’ble Tribunal on 30.06.2006

11.  That in view of the facts-and submissions made above, the deponent most humbly
and respectfully pray% that the deponent has not violated the Hon’ble Tribunal’s%
order hence the CP maybe closed as dismissed.
Proved
In the premises aforesaid it is most Respectfully Lthat your %
Lordships would graciously be pleased to close the Contempt
Petition as because the order of the Hon’ble Tribunal has already
been complied with and/ or@f be pleased to pass appropriate %
order(s) as Your Lordships deem fit and proper. |
And for this act of kindness the humble deponent as in duty bound

shall ever pray.
AFFIDAVIT

Affidavit signed and verified on this ~“"§th  day of /Vinreg 2006, that the contents
of the affidavits are true and correct to the best of my knowledge and based on official

records. Nothing is false and the Deponent has not suppressed any material fact before

the Hon’ble Tribunal.
N

DEPONENT
Office of the
Lentral Administrative Tribunat
213.-A, THORNHILL FOAL
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