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."31.3.2oo6Pesent The Hon'ble Shri K.V.  
Sachidanandan, Vice-Chainuan 

-eL 	 ' 
The case of the applicant is that 

ro
ne: 	is 	working 	as 	Additional 

Commissioner and was under suspension 

.
w.e.f. 	15.1.1993 	to 	15,12.1993 0  

rL.-Q 	 a— 	of 	
di4ciplinary proceeding was initiated 

p ' 
n 

and penalty of reduction of pay by 

thrtee stages for three years was 

im46ed, which. according to the 

j- 	 appiicant, is a minor penaltyi. In 2000 

a 4riminal proceeding was initiated 

J.J 	 against the appucant which is still 

5.0 V pending. The applicant has earlier 

apprached this. Tribunal by way of 

0.A107/2005 and vide order dated 

18.82005. this Tribunal while 

e'Labdratel.y considering the facts and 

legal position of the case, in page 13 

of thr C.P., has observed as foUos- 

'I  
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Contd. 	 .1 

31.3 .2006 	u(4) 	six monthly review of 
usea l ed cover" cases - It is necessary 
t, ensure that the discipUnary case/ 
c rirninal p rosecution/investigation 
institu- ted against any Government 
Servant is not unduly prolonged and 
all efforts to finalize expeditiously 
the proceedings should be taken so 
that the need for keeping the case of 
Government Servant in a sealed cover 
is limited to the barest minimum. It 
has, therefore, been decided that the 
appointing authorities concerned 
should review camp rehensivel.y the 
cases of Government Servants, whose 
suitability for promotion to a higher 
grade has been kept in a sealed cover 
on the expiry of 6 months from the 
date of corivening the first 
Departmental PromotIon Committee which 
had adjusted his suitability and kept 
its findings in the sealed cover, Such 
a review should be done subsequently 
also every six months. The review 
should, inter alia, cover the 
• following aspects: 

(i) The progress made in the 
disc ipUna ry p roceedings/ 
criminal rqsecution and the 
further measures to be taken 
to expedite their 
completion, 

Further in the same order the 

procedure for adhoc promotion is also 

quoted as under: 
ft(5) Procedure for ad hoc 

promotion. * Inspite of the six-
monthly review referred to in a 
para 4 above, there may be some 
cases, where the disciplinary 
case/ investigation/ criminal 
prosecution against the Government 
Servant are not concluded even 
after the expiry of two years from 
the date of the meeting of the 
first DP.C., which kept its 
findings in respect of the 
Government Servant in a sealed 

Contdth 



wilts uugn QL ULLX1Z tJUe to 

file affidavit. 

Post on 05.07.200 

C.p.13/2006 (c.A.107/2005) 

/ 
31.3.2006 cver, In such a situation the 

appointing authority may review 
the case of the Government 
Servant, provided he is not under 
suspension, to consider the 
desirability of giving him ad hoc 
promotion keeping in view to 
following aspects" 

0. 	J.L. 	Sarkar, 	learned 

counsel for the applicant submits that 

the applicant is retiring in two 

years. But nothing is transpired nor 

any action has been taken in 

futth'erance of the order of the 

Tribunal and no Review DPC has been 

held. Hence, this Contempt Petition 

against the willful disobedience of 

the said order by the respondents. 

Considering the entire 

aspects of the matter this Tribunal 

- directs to issue simple notice to the 

respondents. 

Post on 5.6.2006. Copy of the 

order shall be furnished to both the 

parties. 

LAI 
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DI/ IV 
Vice - Chairman 
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5.06.200 	Learned counsel for the respo* - 
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17.7.2006 	Me. U.Das, learned 

for the alleged contemneris subn*its that 

orders of this Tribunal has already 
been complied with and she would like 

to have some more time to file gfida. 

vit to that extent • Let it Ife done 
within four weeks* 

post on 18.8.2006. 

Vice-Chairman 
• bb 

	

18.8.2006 	Ms.U.Das, learned AddL.C.c.s.C. is 
not present due to ter ,  personal incon-
venience. 

Post on 20.9.2006. 

Vice-Chairman 
00 

j8.9.2006 	MsU.Das, 	learned 	AddLC.G.S.C. 

submits that she has filed an affidavit 

and also the order dated 24.L 2006 in 

compliance of the order of this 

Tribunal and, therefore, this present 

C. P. may be closed. Dr.) L. Sarkar, 

learned counsel for the applicant, 

submits that the said order is passed 

violating the orders of this Tribunal. 

On going through the said order 

dated 24.3 2G06 it is found that the 

said order has been passed on the 

strength on the opinion that they have 

received from the CBI and adhoc 

promotion of the applicant that has 

been directed to be considered by this 

Tribunal was not considered. The 

ivision Bench of this Tribunal in its 

judgment and order dated ia. 8. 2005 

passed in 0...107J205 after 

elaborately dealing with the subject on 
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P. 	(0-1.  

Contd. 
20,9.2006 procedure to be followed by the DPC 

i.e. six monthly review of "sealed 

covert', procedure of adhoc promotion 

and the grounds thereof and other 

details directed the respondents. to 

consider the applicant's case for 

promotion by way of six monthly 'review 

DPC or adhoc promotion. 8u!t  it appears 

that no DPC was 'held to consider 

applicant's ease. Therefore, the order 

dated 24.3.2006 is passed in total 

violation of the orders of this 

Tribunal. 

Ms. U. Das prays that she may be 

given time for passing appropriate 

orders by the alleged conteniers in 

this matter. Considering the fact that 

the applicant is due to retire let be 

case be posted on 2. 10.2006 and by 

that time respondents are directed to 

comply with the order of this Tribunal 

dated 18.8.2005 appropriately. 

Copy of this order shall be 

furnished to the counsel for the 

parties. . 

/ 

Vice .Chajrman 
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23.10.2006 Present: Hon'ble SriK.V. Sachidanandan 
Vice-Chairman. 

-' 11K<nrOleJ 

011W_c.Q 

j4 cd1 	, 

Ms. U. Das, learned Add. C.G.S.C. 

for the Respondents., submitted that 

Respondent Nos. 1 and 3 has already fled 

reply affidavit in compliance of order of the 

Tribunal. Dr. J.L. Sarkar, 1earned Counsel 

for the Petitioner 'submitted that he iril1 

file reply to the reply affidavit fled by the 

Respondent Nos. 1 and 3, if necessary. 

Learned Counsel for the Petitioner also 

submitted that the Respondent No. 2 has 

not fled reply affidavit as directed by the 

Tribunal. Learned Counsel for the 

Respondents submitted that the 

Respondent No. 2 has already filed reply 

affidavit earlier. Submissions of the 

learned Counsel for the parties are 

recorded. Post on 23.11.2006 for enquiry. 

Vice-Chairman 
I mb/ 

I 

~~~AT~b(o  

23.11.2006 	Ms.U.Das, 1eirned AddI.C.G.S.C, 

submits that second resondent has 

filed affidavit, post the case on 

6.1 2.2006. 

( 

9,7  

f\rr 

Qtcke 	
t'42_I_/_ 

:c- 	I 

L"---  - 
Vice-thai rman 



C.P. 13/2006 (O.A. No. 107/2006) 

06.12.200V6. 	 esent: Honle Sri K.V. 
Sachidanandan 

Vice - Chairman. 

This Contempt Petition has been 

filed by the Applicant for non compliance 

of the Judgment and Order dated 

18.08.2005 passed in O.A. No. 107/2005 

wherein this Court directed the 

respondents to consider ad hoc promotion 

of the Applicant. Finally, the Respondents 

passed an order dated 19.10.2006 along 

with additional affidavit, which reads as 

follows: — 

10. The case has again been 
S 	 reviewed by the Appointing 

Authority in compliance of the 
• 	 directions of the Hon'ble CAT, 

Guwahati dt. 21.9.2006 	On 
expmination of the matter of grant of 
ad hoc promotion to Shri Ngilneia as 
per the directions of Hon ble CAT in 
its Order dt. 18.8.05 and the DoPT 

V 	 Circulars referred to therein, the 
• 	 Appointing Authority observed as 

follows 
(1) 	The charges against 

Shri Ngilneia relate to 
'.. claiming of informer's 

reward against seizure 
of silver bricks. This is a 
serius matter as it 

•  inoIves monetary gan 
for hri Ngilbneia. The 
CBL 400 has conveyed 

V 

 ttht the charges against 
the officer are prima 
faie grave enough to 

V 	 V 	 warrant withholding of 
promotion. 

V 	
(ii) The 	prosecution 

V 	 V 	
launched by CBI is 
pending 	judicial 

V 	 decision. It may not be 
V 	 possible to assign a 

time frame for final 
V 	

V 	 decision in this case. 
V 	

However, this cannot he 
V 	 V 	 taken as a ground for 

showing leniency 
towards the prosecuted 
officer as the charge 
against him is grave. 

Contd/ - 

V's. 
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lew 

(I 
(in) Some 	detay 	in 

Tth1tjization 	of the 
prosecution 
proceedings 	is 
attributable to the stay 
obtained by Shri 
Ngthiein from the High 

- Court through a 
criniin.al petition filed 
by 1im. 

(i 	The 	post 	of 
Cothmissioner in the 
CBFC set up is at a 
very senior lewl. This 
is, therefore, a 
possibility,  that Shri 
Ngilrieia could misuse 
his official position if 
he is granted ad hoc 
prol4Otion. 

(!vj 	Sthqe 	prosecution 
against Shri Ngilneia 
involving a grave 
chaige is pending a 
judlipial decision, a 
peridic review aimed 
at L expending a 
deciion would not 
havô provod useful. 

I 1. In view of the above, and after 
considering the facts and 
circumstances of the case, the 
Appointing Authdrity has concluded 
that grant of ad hoc promotion to 
the officer will he against public 
interest. Accordingly, it is decided 
that ad hoc promotion to Shri 
Ngilneia cannot be a]lcwed, and no 
DPC to be held at this stage." 

Therefore, Ms. U. Das, Learned Addi. 

C.G.S.C. for the RespndenLs submitted 

that the. order has alrøady been complied 

with, However, on bhaIf of the learned 

Counsel for the Applicant sought for 

adjournment due to personal ground. 

Post on 10.01.2007. 

VLce-Chairman 

Contd/ 
06.12.2006 

ci!;)  
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1,3.07, 
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1•. 1.e7 

Im 

C.P.l3of$6 

Let the case be 1sted aster 

weeks. Zn the meantime the cunsel for the 

applicant will take instructi•ns. C.unsel 

for the resp.ndents bAb submitted that he has 

filed written statent, Pøst the rnatter.n 
23.2.7 

Vice-Chairman 

post the matter on 1.3,07. 

Vice-chairman 

post the matter on 2.3.07, 

Ce 
Member 	 Vice-Chairman 

2.3. 2007 	After hearing counsel for the parties 

the C.P. is dismissed as per order typed 

separately. 

Vice -Chairman 

/bb/ 
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IN THE CENTRAL ADMINISTRATIVE TRIBUNAL 
GUWAHATI BENCH. 

Contempt Petition No. 13 of 2006 
In 

• 	 Original Application No. 107/2005 

Date of Order: This, the 2nd day of March, 2007. 

THE HON'BLE MR. K.V.SAcHIDANANDAN,  VICE CHAIRMAN. 
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Shri John Lal Ngifiea 
Add!. Commissioner 
Directorate of Publicity 
Customs and Central Excise 
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vècate r.J.L.S3r1ar 	
Contempt Petitioner. 

By A  

- Versus - 
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Secretary, Revenue 
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Ms.U, iias, Ad.dl. C. G. S. C. 
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SACHIDANANDAN,' K.V.(V.C.) 

ThisC.P. has been, culminated out of the order of this Tribunal 

passed in O.A.107/2005 on 18.8.2005. Paragraph 6 of the said judgment 

which deals with'procedure for adhoc promotion is quoted herein below:- 

"(6) Procedure for ad hoc promotion. - Inspite of 
the six-monthly review referred to in a para 4 
above, there may be some cases, where the 
disciplinary case/investigation/ criminal 
prosecution against the Government Servant are 
not concluded even after the expiry of two years 

* 0 
from the date of the meeting of the first D.P.C., 
which kept its findings ih respect of the 
Government Servant in a sealed cover. In such a 
situation the appointing authority may review the 
case of the Government Servant, provided he is 
not under suspension, to consider the desirability. 
of giving him ad hoc promotion keeping in view to 
following aspects: 

Whether the promotion of the officer will 
be against public interest; 

Whether the charges are grave enough to 
warrant continued denial of promotion; 

Whether there is no likelihood of the case 
• 	 coming to a conclusion in the near future; 

• 	

•0 	 (d) 	Whether the delay in the finalisation of 
proceedings, departmental or in a Court of 
law or the investigation is not directly or 
indirectly attributable to the Government 

• 0 	 Servant concerned. 

• 	• . 	 • 	(e) 	Whether theie is any likelihood of misuse 
• 	 • 	. 	 of official position, which the Government 

Servant may occupy after ad hoc 
0 

promotion, which may adversely, affected 
the conduct of. the departmental case/ 
criminal prosecution. 
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Dr.J.L.Sarkar, learned Counsel for the petitioner has drawn our 

notice to para 4 of the Rules which is also reproduced below:- 

"(4) sñc monthly re view of "sea/ed cover" cases 
- it is necessary to ensure that he disciplinary 
case/criminal prosecution/ investigation 
instituted against any Government Servant is 
not unduly prolonged and all efforts to finalize 
expeditiously the proceedings should be taken so 
that the need for keeping the case of 
Government Servant in a sealed cover is limited 
to the barest minimum. It has, therefore, been 
decided that the appointing authorities concerned 
should review comprehensively the cases of 
Government Servants, whose suitability for 
promotion to a higher grade has been kept in a 
sealed cover on the expiry of 6 months from the 
date of convening the fist Departmental 
Promotion Committee which had adjusted his 
suitability and kept its findings in the sealed 
cover. Such a review should be done 
subsequently also every six months. The review 
should, inter a/ia, cover the following aspects: 

(i)The progress made in the disciplinary 
proceedings/ ciiminal prosecution and the 
further measures to be taken to expedite 
their completion;" 

In furtherance of that order when the C.P. was moved simple 

notices were issued to the alleged contemners on 31.03.2006 and after 

hearing the mater elaborately contempt notices were issued to the 

contemners. The alleged Contemners have filed affidavits and tendered 

unconditional apology for the delay in complying with the orders of this 

Tribunal and annexed compliance order dated 24.3.2006. 

On perusal of the said order the Court was not satisfied about 

the compliance of the order and therefore the Contemners requ 1ested 

further time to improve their affidavits. They have filed additional 

-11 
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affidavits annexing 19.10.2006 order. Paragraphs 10 & 11 of the said 

order is quoted below:- 

"10. The case has again been reviewed by the 
Appointing Authority in compliance of the 
directions of the Hon'ble •CAT, Guwahati 
dt.21.9.2006. On examination of the matter of 
grant of ad hoc promotion to Shri Ngilneia as per 
the directions of Hon'ble CAT in its order 
dt.18.8.2005 and the DoPT Circulars referred to 
therein, the Appointing Authority observed as 
follows:- 

charges against Shri Ngilneia •relate to 
claiming of informer's reward against 
seizure of silver bricks. This Is a serious 
matter as it involves monetary gain for Shri 
Ngilneia. The CBI too has conveyed that 

• 	- 	 the charges against the officer are prima 
facie grave enough to warrant withholding 

• 	 of promotion. 

The presentation launched by CBI is pending 
judicial decision. It may not be possible to 
assign a time frame for final decision in this 
case. However, this cannot be taken as a 
ground for showing leniency towards the 
prosecuted officer as the charge against him 
is grave. 

Some delay in finalization of the prosecution 
proceedings is attributable to the stay 
obtained by Shri Ngilneia from the High 
Court through a criminal petition filed by 
him. 

The post of Commissioner in the CBEC set 
up is at a very senior level. There 
therefore, a possibility that Shri Ngilneia 
could misuse his official position if he is 
granted ad hoc promotion. 

Since prosecution against Shri Ngilneia 
involving a grave charge is pending a judicial 
decision, a periodic review aimed at 
expediting a decision would not have proved 

• 	 useful. 



11. In view of the above, and after considering 
the facts and circumstances of the case, the 
Appointing Authority has concluded that grant of 
ad hoc promotion to the officer will be against 
public interest. Accordingly, it is decided that ad 
hoc promotion, to Shri Ngilneia cannot he allowed, 
and no DPC needs to be held at this stage." 

5. 	We have' heard Dr.J.L.Sarkar, learned Counsel for the 

Petitioner and also Ms. U. Das, learned Addi. C.G.S.C. for the Contemners 

/Respondents. We have also gi'zen due consideration to their respective 

pleadings, arguments and evidence placed on record. Learned Counsel for 

the Petitioner submitted that though six monthly review of sealed cover 

cases are prescribed in the rules, the same was not done in the case of 

the Petitioner. The rule position that has been narrated by this Tribunal in 

the original order is quite clear to the fact that if the disciplinary 

case/investigation/criminal proseë ution against the Government Servant is 

not concluded even after the expiry of two years from the date of the 

meeting of first DPC which kept its findings in respect of the said 

Government Servant in sealed cover, his case may be reviewed, provided 

he is not under suspension for considering desirability of giving him adhoc 

promotion keeping in view certain aspects. One of such aspects is whether 

the promotion of the officer will be against public interest. Public interest 

is a matter to be decided by the administration concerned. 

6. 	On going through the order dated 19.10.2006 pased it is 

clear that the charges against the Petitioner are prima facie grave enough 

to warrant withholding of promotion. In the said order it is further stated 

that if the Petitioner is granted adhoc promotion to the post of 
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Commissioner, he can misuse his official position since the said post in the 

CBEC set up is at a very senior level. Further, criminal proceeding is also 

pending against him. 

In view of the above, we are of the considered opinion that 

there is substantial compliance of the orders of this Tribunal and the C.P. 

will not stand in its leg. The Hon'ble Supreme Court in its decision 

• rendered in the case of Sw-esh Chandra Bahadur vs. Dhani Ram & Others, 

reported in (2002) 1 SCC 766 laid down the dictum "contempt jurisdiction 

/ is not to be exercised casually but only sparingly and in very deserving 

cases. It is appropriate to bear in mind the adage 7t is good to have the 

power of giant, but not good to Use it always.'" 

Taking confidence, in above dictum the C.P. is dismissed. 

Notices issued are discharged. The Petitioner is at liberty to approach 

appropriate forum, if he is further aggrieved. At this juncture, learned 

Counsel for the Petitioner, submitted that the Petitioner has got one year 

to retire and the Con temners/R e spondents may be directed to consider his 

case for promotion in the intervening DPCs, if any. The Petitioner may file 

representation in this regard, which may be considered by, the 

Contemners/Respondents. We are not giving any specific directions in this 

Contempt Petition. 

1114 

- - ------------------ 

(CHITRA CHOPRA) 
	

(K.V.SACHIDANANDAN) 
ADMINISTRATIVE MEMBER 

	
VICE- CHAIRMAN 

mom 
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• 	IN THE CENTRIJ ,DMINx&rRrIVE TRIiUNL: GAUHATI BENCH: 

6 

GUWWTI. 	 V 	- 

C.P.N0. 	/3 	2006. 

• 	 in. 	•. 

O.A. Nd. 107/2005. 	 V 
iz 

ri John Lal Nginea, 

1d1. commissioner, 

• 	 Directorate of publicity, 

• 	 Customs and central Excise, 

• 	New t)elhi. 	
V 	

V 

COflte1Tt Petitioner. 

V 	
-verxs- 	• 	 V 

1 • Shri K. N. Ch arzrase)th ar.. 

V 	 cretary, Revenue , 

Ministry of Finance , 	 V  

Gover'ent of Ii1ia, 

V 	North Block, New Delhi - 11000. 

2. 	Shri M.Jayaramafl , . 

(i1aiZTflafl & SPL. 	cretary, V  

• 	 CBEC, Depait ent of Revenue, 

Ministry, twk1Bk ctf Finance, 

Cove rnrftént of India, 

North Block, New Delhi - 110001. 

3, 	Srt. Chitra Saha, V  

• 
Member .* (P-& v) ½ 3ldget) 

CBED, Depart of Revem, 

Ministry of Finance, 

V 	 Govt. of InI ia, NOrth Block, New Oelhi- 
V 	

• 	110001. 

jJ.1eged Contemner/ 
Respondents. 
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in the matter of — 

A petition praying for invoking the 

power of this Hon ble  Tribunal under section 

17,0± the A.T..t 1985 inthe matter of OA 

NO. 107/2005 of this Hon'ble Tribunal. 

The petitioxr most respectfully beg to state as Under.: 

1, 	That the petitiorr filed the O..A. NO. 107/2005 seeking 

for a direction to promote him on Id hoc basis as corrrnissioner, 

customs 	& central Excise on the basis of ID.P.C, held in 

oecener, 1999. 

2:. 	That the Honb1e TriIina1 was pleased to disrniaG .1-Scuss  

the relevant executive instructions and laws in the mattex 

and was also pleased to dispose of the 0. J, with the direction 

to consider the case of, the, app lic ant for promotion 36y way 

of six monthly review D. P.C. and/ox=rrd ad hoc promotion as 

per provision of the Executive Orders within a period of three 'su 

of this Order xnd to communicate the decision to the 

applicant irrinediately thereafter. 

copy of this order dated 18.8.2005 in O.A. No.107/2005 

is emclosed as Annexure — A' 

3. 	That the resporents in the OA have received the 

oopies of the order of the Hon'ble Tribunal in Septernbe tr,. 2005 

S. 
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The petitioner has also submitted, copy of the *said order 

to the Secret ary iver1e and Chair, CBEC, New DelhI on 

2.9.2005. 

That the. respondents in this petition are the officers 

to decide and pass the orders incc4Iiance of the order of this 

Honsb3.e Tri1flal in the said O.A. Thoughxrrxw more than 

three months have elapsed the respondents in this petition 

have wilfully and deliberately, neglected t o decide and promote 

the petitioner 	ad hoc basis as coiwissioner,Oistoms. 

nd aentral Excise and this amounts to conterrpt of the Hon I ble' 

Tribunal. 

That this petition is made bona fide and for cause of 

justice. 	 - 

- 	Under the circumstanäes the petitioner most 

humbly prays  that the Honble Tribunal may be 

	

• 	 pleased to issue notice to the respondents in 

	

• 	 this petition to show cause as to why proceedings 

for couterr,t of court shall not be initiated 

• 	 against them for wilful disobe&ience and 

negligenée to corrply with the order of this 

Hon'ble TrjJunal dated 18.8.2005 in 0. A.  

N0.107/2005, and after hearing the parties pass 

• 	 necessary brdérs/penalty for contempt of this 

Hon'ble Trililnal and/or pass any other order 

.1 
	 • 	 as this HOn'ble Tribunal deems fit and propei. 

And for this the petitioner shall ever pray. 

AffIdavit. 

11 
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LI 

AFfliJAYn' 

I. John Lal Ngilnea, aged about 58 years, son of Late N.Lunia, 

ordinary resident of Aizwal, Mizoram now residing at New Delhi do 

hereby solemnly affirm and say that the statement made in paras I to 

5 are true to my knowledge. 

Guwahati 

16.01.2006 

Deponent 

Identified by me 

Advocate 

Solemnly affirmed and sworn in betbre me 

this the 16th  day of January. 2006 at 

Guwahati being identified by Shri 

&a S. ,rc4,. Advocate. 
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DRAFT cHJRGE OF CONTEMPT. 

The a;;eged conternners have violated and deliberately 

neglected to comply with the direction 	in order aated 
oentral Aciministratve 

18.8.2005 of the Hon'bXerribUfla1 (1wahati Bench, in  

0. A. N. 107/2005 and thereby couTnitted conterft of the 

Honble Tribunal for vbich they deserve to be punished under 

1awOf conte,pt. 
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CENr RAL ADMINISTRATIVE TRIBUNAL 
BENCH H 

hI 	Original Application No. 107/2005 

Date of Order :Ths the 18 "  day of August 2005. 

The Hon'ble Mr.Justice G. Sivarjan. Vice-Chairman. 

TheHon'ble Mr. K.V. Prahladan, Administrative Member. 

• Shri John Lal Ngilneia 
• Additional Commissioner,: 

I 

• Office of the Chief Commissioner, 
Central Excise and Customs, 
Shiflong Zone, Shillong, 
Meghalaya. 

. By Adocees Mr. J.L.rka, Mr. A. Chakraborty. 

\iersusL 

4? if 	Unioii of India, 
Through the Secretary, 
Ministry pçFinance 1  
Departinntof Reyenue, 
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Governmentofndia,, 
Through its Chairman, 
N1rrth fl1rrk New Delhi. 
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SIVABAIAN.1. (V.C.). 

1•. 

ORDEj 

The applicant is presently working as Additiohal 

Commissioner (Group 'A' Officer) in the Office of the Chief 

Coimissioner, Central Excise and Customs, Shillong. He has filed this 

application seeking for direction to.promote him on ad hoc basis as 

Coiimissioner, Customs and Central Excise oi -i the basis of D.P.C. held 

n: December 1999 with effect frori the date of promotion of his 

juniors/from a 1  date follwing the six-rnonLhly review immediately 
1 I 	 I 

following tie adoption of sealed cov€ir prcedure. Hehas also sought 
/ 	 I  

for subsequent monetary. bneffts from 1  the. date his promotion/ad- 

• 	 H(IJ I  
hoc prornotiofl 	 S  

Tribu

i 	 S 

.. / \j2. 	The brief facts are that the applicant was recruited though 

?. 
PSC and initially joined as Assant Collectur (Gru.p A, IRS) in the 

• 	H 	
.5 

'ntral Eccise and CLsLoms in 1973. He was promoted as Deputy. 

Collector in 1981 and subsequently promoted as Mditional Collector 

1 
 n 1990 The designation of Collector was changed in the year 1991 to 

:

Commissioner. As such, he is an Additional Commissioner. The. next 

•i 	L
I . 	 . 

promotion of the appflcnnt is to the ost of Commissioner of central 

1 	 : 
Excise and Custorris. A DPC for selèctionand appointment to the said 

I i . VA • 

post was convened in December 1999 and the result was kept under 

sealed cover' since 1q99. It is the grievance of the ap pli °cant that he 

has not beei promoted on 
the plea of;pendencY of departmental] 

criminal proedings it is also his case that six-monthly review under 

:1 	•. 	H 	' the scheme of sealed cover syseir. has not ben done for ad hoc 
1 	
': 	 • 	

• 

promotion and this has been causing undue loss and injury to the 

I , 	
npplicant by ay of depriving him of 

his rights It is further stated that 

I 	 U 

Ji 	I 	I 	' 	
II 	 I 
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• iIile the applicant 'was working as Additional Commissioner of 

H Cenal Excise and Customs, Belganm, Karnataka, conaband silver 

was seized b;Custorns and Cenal Fxcise on 23.2.1992 on the basis 

of information received and some delay occurred in submission of the 

recorded jnformatio'n and form1 •departmen tal proceedings was 

initiated against the applicant: and oth°er officers. The applicant was 

placed under suspension' from 15.01.1993 to 15.12.1993. Charge 

sheet under CCS (CCA) Rules 1965 was isued to the applicant on 

22.11.1993 alleging production of bogus.informer with intent to 
.4k 	 I 

• 	
I 

i misappropriate the informer reward. The departthental proceeding 

1t. . : Im by imposing peralt:y of redution of pay by three stages 

for three years wfth culminated effect by or'der dated 29.05.1998 and 

the perod of penalty expired on 30 05 2001 Criminal proceedings 

with the same allegations was instituted and a charge sheet dated 

i 	16.09.2000 was filed 'in the ,Sessiois Court, Dharwad, Karnakata. 

• 	case, it is'stated, is still pending. 

3. 	, According to the applicant, under Rule 11 of the CCS 

J (CCA) RUleS, irnposjtion of penalty by reduction' to the lower,stage in 

the time-scale of pay for1  a specified period with culminative effect, 

though a major pènalty, has no impact in the matter of promotion to 

higher grade. t is' also stated that periodical six-monthly review 

- rnght to Lhave been carried out since the date of adoption of the 

sealed cover procedure in December 1999 and the applicant should 

have bee promoted to the post of Commissioner at least on ad hoc 

• basis. It is further skated that the applicant submitted representations 
lip 

N 	dated 18.06.2001, i3.11.200 and 0.01.2005: (Annexures - B, C and 

D respectively) to the Chairman, CBEC, New Delhi. 

• 	
• 

I 	 , 	 C) 



1 	 I  
4 	tvr J L Sarkor, et med cnu en' 	ppeariiIcJ for the 

Li applicant had submitted'that adoption of sealed cover procedure in 

te present case isillegc;i in that circumstances under whicit sealed h  

cover procedure can be adopted as per the Government of India 

orders is absent. Counsel further submitted that the order imposing 

penalty of red ucng the pay by three 
stuges in the time scale of pay of 

Rs. 1430040018,30/ for a period of Lhree years w.e.f. 1.6.98 and 

that too, by p ostponing the increments of pay during the said period 

: 	
with cumulative effect is not a bar for 

promotion to the post of 

:1. 	 I 

	

• u 	

Commissioner. Counsel submitted that only if the penalty imposed 

	

I p 	
falis under Clause (VI) of Rule 11 it s a br for further promotion. 

s 
bounsel also took us to p roçgaphs i7.7.1. and 17.8.1 of SwarnY' 

• 	
\Complete Manal on EstabliSh1i1t 

and AdrnifliSt0 	(Ninth 

	

(t 	

dttton-2003) (page 855 56) 
and submitted that there is a duty cast 

oi the respondefl to coflvèfle six..monthlY review refrrred to therein 

	

I 	and to consider the matter in the light of the çjudehneS contained 

thereIn. Counsel also relied on n rder 
dated 13.02.2004 in OA No. 

I 	
292/2003 passed by the Bangalore Bench of the Central 

similar circumstances. Counsel subth 
Adminisative Tribunal in

itted 

that even if the sealed co1er procedure is adopted it is not mandatory 

to vithh old promotion. Counsel 
in support relied on the decision of 

	

I . 	. 	the Su 'preme Coir in B.C. Chaturbm 
Vs. U.O.. & Ors., AIR 1996 

	

• 	: 	: . 	I 	
C) 

Sc 484. Counsel urtherSUbm that 
penalty order was imposed on 

H 	
I 

2905 1998 and crlmln& p roceeding was initiated only on 16092000 

and therefore the respohdetS ought to have opened the ealed cover 

1 	immediatelY aftcr the penalty oider was passed. Counsei submitted 

, that atany ra te respondents should 
h ave considered th case of 

H 
1 	 I 
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i ;l 	r 
t 	 I  

/ the applicant for promotion to the post of Commissioner at least on ad 

hoc basis. 

: 	5. 	No written statement is filed in this. case. We have heard 

Ms. U. Des, leanedAddl. C.G.S.C. for the respondents who sought for 

further time to file written statement. 

We have considered tue niatter. AdniiLtedly; in connection 

with the departmental proceeding the applicant was under suspension 

J ! 	H 	for the eriod from 15.1.1993 to 15.12.1993 and the charge memo 

T V 
was issued th the applicant on 22.111003 ind the departmental 

proceedings culminated in the final rder dated 29.5.1 998. The pay of 

the applicant in the post of Mdibonal Commissioner was reduced by 
H 

three sthes from Rs. 15,900/- to Rs. 14,700/- in the time scale of pay 

of Rs. 14,300-400-18,300/- for a period of three years w.e.f. 1.6.1998. 

	

H 	 I 	... 	. Further, it is ordered that the pplica t will not earn increments of 

1 1pay duiing the period of reduction and °that.on the dXP iry of the 

period, the' reduction will have the effect of postponing his future 
I 	 I. 	 .1 

increments of pay. Th is penaltyjmposed squarely fails within Rule 

of CC 	(CCA), Rules 1965, which reeds 

• "(v) save 	s otiferwise provided for in •claue 
(iii-a),.reduction to a lower stage in the. time- 
scale of pay for a spécifléd period, with further 
directionsi as to whether 'ol- not theeriod, 
with further directions as to whether or not 

I 	
I 	the Goverim'rt Servant will earn increments 

• 	 .•' 	
I 	of pay; durij the period of such reduction.and 

•1 	 whether on 	the expiry of such period, the 
reduction will or will not have the effect of 

• 	 posponing the future Increments of his pay; 4' 

	

I 	• 	, 
• 	: 	i 

	

I. 	II 
I 	

4 

In this context it is relevant to refer to Rule 11 (vi) also, which reads: 
I 	• 	

I 	 H 	 . 
"(vi) red9ction to a lower time-scale of pay, 
grade, post or service which shall ordinarily be 
a ba 	•tothe.promoU.on of the Government 

'•. . 	. 	' 	. 	. I 	! 	Servant to the time-scale of pay, grade, post or 
. 	service ftom which he was reduced, with or 

• 	1' 	
0 

- 	 ' 
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thout 	further 	directions, 	regarding 

H : 	 conditions of restoratioiLtO the grade or post 
or service from which the Government Servant 
was reduced and his senioriL 	and pay on such 
restoration tothatgrade,pOStOr.SerViCe' 

H 

It can be seen from the provisions of S b Rule (v) and Sub Rule (vi) of 

Rule 11 	that whereas Sub Rule (vi) states that reduction to a lower 

time-scale of pay, grade, post or service which shall ordinarily be a 

bar to the promotion of the Government Servant to the time scale of 

pay, grde 	post 	service from which he was reduced, such a 

restriction is not there in Sub Rule (v) 	It is on the basis of this 

distinctioricounSel,f0t the applicenthad contended that imposition of 

a major penalty falling under Sub Rifle (v) of Rule 11 is no bar for 

-.-- 	._ •t 	-.-- 	 T-1r 	it must be noted th at w uie 	
;-- -. -- 

'b Rule (vi) of Rile 11 speaks of the bar only or promotion to the 

ti e-scale of pay, grade, post etc. from shich it was reduced by way 

f penafty. In othe words, t does not deal with th situation of 

promotion to a higher post than that of e the post he had held at the 
• 	 •• Y

. 

' 	
time of depart nerLal proceeding It is unnecessary for us to deal 1vAth 

these provisions dny further 'since the Government had issued 

circulars on 12th January 1988 available in the Book - Dr. Awasthi on 

'Central Civil S4ices Rules' published in 1999. (Occrring in pages 

H 1.04 to 108). (To the same effect: are the bffice orders of Government 

H of Indi Departmnt of Prsonnei and Training O.M. No. 22011/2/99- 

Estt (A) dated 21.11.2002 àndO.M. No. 22011/2/2002 - Estt. (A) 

dated 24 2 2003 available at pages 222 to 226 of Swamy's 

compilation of CC CdA Rules, gth Edition 2005) Paragraph 2 deals 

I 	• 	• 	 I 	• 

I H 
with case where sealed cover oprocedure is applicable. The 

drcum'staneS in which sealed civer procedure is to be adopted are 

	

as foll4vrs : 	

• 0 

/ 
I 	 S 
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Government Servants under suspension 

Government Servants in respect of whom disciplinary 

proceedings are pending (or a decisior 5  has been taken t& initiate 

disciplinary proceedings;) 

	

S 	
(iii) Government Servants, in .respectoof whom prosecuion for a 

criminal charge is pendin (or sanciori for , prosecution has been 

issued or a decision has been faken to accord sanction for 

prosecution) 5 

I 	 S 	
0 

(iv) Government Servan' against n investigation on serious 

allegations of corruption, bribery or similar grave misconduct is in 

progre' ss either by the C.B.I. or'ans other agency, departmental or 

otherwise. . .. S  

The bracketed portion in (11) and (z') above and (iv) are not their in 

the 2002 and 2003 orders Parograr)h 2.1 dealswith the procedure to 

'S 	

' 

be followed by D.P.C. in respect of those under cloud, which reads: 
'• 	•'I. 	 S 	 ' 	

.5 	

S 

"(2.1) Procedtre to be followed by DJ'.C. in respect. ! 	 of those under cloud - The Departrne'htal Promotion 
/J 

•5,"r 	

S 	Committee shall., assess tie suitability of the 
I 	 Government Servahts coming within the purview of 

tle circumstances mentioned above alongwith other 
S 	 eligible candidates without taking into consideration 

the dicipliha'ry ease/criminal prosecution' pending 

	

S 	 or contemplated against them or where the 
investigation is in progi-es. The assessment of the 
D.P.C. including "Unfit for Promotion", and the 
grading awarded by it will be kept in a sealed cover. 

	

I 	 I 	 The cover will be suspended 'Findings regarding 
i 	. 	 . 	suitability for promotion, to the grade/post of 

V 

	

	 in respect of Shri 	(name of the 
Government Servant). cN ot :to be opened till, the I 	
termination of the disciplinary case/criminal 
prosecutionhinves gation 	against 	Shri 

.................................'The. proceedings of the D.P.C. need 
only contain the note "The findings are contained in 

I 	 the attached seakd coverTM. The authority competent 
fill the vacancy should be separatel )r advised to 

1 	1 . 	 fill the vacancy in the higher gr.ad.e only in an 
officiating capacity when the findings of the D P C 

	

H 1 	: 	 in respect of the suitability 'of a Government Servant 

	

II I 	 for his promotion are kept in a sealed cover" 

I 



reads thus: 

J . 

I: 

, 

•'...'-L:•..l 	 l:'''-• 

: 'Vtratik 

• 	 ,:' 
1'. 
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Paragraph 3.1 pçovides that if any 'penalty is imposed on the 

Governent Servant as a reuIt f thdiscipliñary proceedings or if 

he is found guilty in the crimInal prosecution against him, the findings 

of the sealed cover/covers shoP not be acted upon and. ,  his case for 

promotion may be considered by the next D.P.C. in the normal coarse 

and having regard to the peflalty imposed. Paragraph 4 deals, with 

the six-monthly review of sealed ver cases. The relevant portion 

T 

Fc, ) sii monthly review of "sealed cover" 
ses - it is necessary to ensure that he 
sciplinary case/criminal prosecutlon/ 

investigation. 	instituted 	agaiist any 
Government Servant is not unduly prolonged 
and all eff6r'ts to finalize expeditiously the 
proceedings should be taken so that the need 
for keeping the case of Government Servant 
in a sealed dover" is limited to the barest 
minimum2 it ls, therefore, been decided that 
the appointing authorities concerned should 
review . comprehensively the cases of 
Government Sersants whose suitability for 
prombtin to a higher grade has been kept in a 
sealed cover on the e)qiry of 6months from 
the date of convening the .fl °st Departmenta 
PrOmotion Committee,which had adjusted his 
suitability and kept its. Thidings, in the sealed 
cover. Such a G rev i w  should be done 
subsequebtly also:- every six months. ' The 
review shouid, inter a/ia, cover the following 
aspects: - 

The, progress made in the 

- 	• 	 disciplinary 	proceedings! 
.1 criminal prosecution and, the 

•further measures to be taken to 
expedite their completio 

Paragraph 6 d&als with the procedure for ad hoc promotion, which 

read thus: 	 - 
• 	: 	

1 
/ 	 V 

"(6) Procedure for ad hoc promotion. - Inspite 
of the six-monthly review referred to in a 
para 4 above, there may be some cases, 
where the disciplinary case/investigation/ 
criminal prosecution against 'the Government 
Servant are not- concluded even fter- the 
expiry, of two years from the date of the 



- 	0 

I i  

1 )  

'4 	t, 	•r 

F 

•1 	I 

I 

In 	ii 	j 

H 

- I 

• 	1'4j' 
•) 	. • l) - 

IC 

meeting of the tirst D.P.C., which kept its 
ndings in respect of the Government 

Serv'ant in a sealed cover. In such a situation 
the appointing aithority may review the'.cas 

1 R bf the Government Servant, provided he is not 
1jJ under suspension', to consider the desirabilIty 

of g ivir g  him 6d hoc promotion keeping in 
viewtofoflowincLasPects: 

IA ,Whethet the promotion of the officer. 
will be a9ainst,public interest; 
'Whether the charges arc grave 
enough to warrant continued denial of 
promdtion; 
Whether there is no likelihood of the 
case' comin to •a conclusion in the 
near future; 
Whether the delay in the finalisation 
of proceedings, departmental or in- a 
Court of law or the investigation is not 
direcrly or Indirectly attributable to 
the Government Servant concerned. 
Whether there is any likelihood of 
ni'e of official position, which the 

- 1- 	Government Servant may occupy after,  
ad -hoc promotion, which may 
adversely, affected the conduct of the 
departmental 	case/criminal 
prOsecution. 	• 	. 	- 

The apoirting authOrity shouid also consult 
the .CenLral Bureau of Investigation and take 

• 	- their vieWs 	into 'account where 
departmental proceedings, or crirnirral. 
prosecution aroe out of the invéstigt'ibns 
conducted by the Bureau. Where': the' 
investigation as contemplated in path 20v) 
above i still pending, the CBI or the Other 
authoritks-cncernedshouldbeconsuJr 

I and 6.2,%vhich are relevant reads thus: 

"(6.1) In case the apointing authority comeTs 
to a conclusion that it would not be against 
the public'n'terest to allow . ad hoc 
promotion to the Governnent Seriait, his 
case shoülu'De placed be çore the next D.P.C. 
held inthe normal course after the expiry of 

• • the two years. -. period to decide whether the 
officer is suitable for prthnotion and ad hoc 
basi. Where the Government Servant: is 
considexed for ad' hoc promotion,, th 

•  Departmental Promotion Committee should 
make i1r, issessment on the basis of . the 
totality of the individual's record of 'service 
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10 

without taking in€o' account of the prIing 
disciplinary case/crim in al prosecution/ 
invest abon eg,ainsthim. 

(6.2) After deisiôn is taken to promote a 
Government Servant on an ad hoc basis, an 
order of promotion may be issued making it 
clear in the order its&f that 

I 	 (i) 	he prom otion is being made on 
purely ad hoc basis and the ad 
hoc promotion will not confer 

a 	 any right for regular promotion; 
and 

(ii) 	the promotion shall be. "until 
further orders". It should also 
be indicated in the orders that 
the Government reserve the 
right 16 cancel the ad hoc 
promotion and revert at any 
time the Government Servant 

I 	 to the post from which he was 
promoted. 

7. 	." 	 In The instant case it is not clear as to whether the 

respondents héd conducted &x-monthly review'as cOntemplated under 
• 

 

Rulesmentioned abore. It is 'also' not clear' as to whether th'e U 	 I  

respondents had considered the case of the applicant for giving, ad 

hoc promotiont in view of the long pendency ofcriiin& troceedings 

as provided tinder the Rules' mentioned above. The decision Of the 

Bangalore Bench of the Tribunal in O.A. 292/2003 (Annexure -. E) 

considering alrnst 'identical provisions in the Government orders. 
I 	

1 	I 

, 	extracted in iiie said order in similar circu'mstances had directed that' 

• 	no six nonthly ,  review D.P.C. has been convened or desirability of 
• 	

ad hoc promotion in terms of the ins"tructions on ad hoc promotion 
H 	 I 	 I • 

	

	 I

i 	 I. 	 I 	 . 
considered the said exercise has to be tarried out within three month's 

• 	:  

H 	from.thedate bf receipt of the order. In. 'the circumstances, we are f 	I 	 I  I! 	I III also view thatthis O.A. : can obe disposed 'of with direction to the 
,11 	 ' 	 : • •• : 	fj respondents to consider the case of the applicnt for promotion/ad 

hoc romotion as provided in' the provisions' of the cxecutiv'e orders 

I 	' 	 . 
• 	,j 	:- 	 ' 	' 
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extracted above. Having regard to the fact that the applicant had 

under-gone penalty period as early as on 30.5.2061 and the further 

fact that criminal prosecution launched°on 16.9.2000 i still pending, 

the respondents are directed to consider t;he cise of the applicant for 

promotion' by way: of six monthly review D.P.C. and/or ad hoc 

promotion as pet provision of the executive 'orders extracted above 

within a peiLi od f three month from the date of receipt of this.order 

áñd communicate the decisipn to the applicant immediately 
I 	 I 	I 

thereafter. These directions are °necessitated only because the 
4 	

1 	 It 	I I 	respordents had not acted upàn the rpresentations filed by the 

I 	' applicant in 2001, 2003 and January 2005 

:11 
'fThe 10 .A. is disposed of as above. The. applicant will 

,6  podu this orde efore the rcpondents for compliane 

H

Sd 
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BEFORE THE CENTRAL ADMINISTRATiVE TRIUNAL 

GUWAHATI BENCH GUWAHATI 

CP NO. 13/2006 
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INOANO. 107I200 

SHRI JOHN LAL NGILNEIA 

PETITIONER 

-VERSUS- 

SHRff. M. CHANDRASEKHAR & ORS 

RESPONDENTS 

IN THE MATTER OF 

Aflithvit filed by the respondents 

1, shri...'. 	..Ct 	 son ofS!.MPLaged 

about58.years, at present working as SF a,ETh 
cE).N.AN who is anayed as respondent 

No..in the above mentioned contempt petition. I am well acquainted with the facts 

and circumstances of the case and do hereby solemnly affirm and state as follows. 

That the deponent begs to state that the judgment and order passed by the 

Hon'ble Tribunal has been complied with and accordingly order has already been 

passed on 24.3.2006 and communicated the same to the petitioner as per direction 

the Hon'ble Tribunal. Nof 

A. 	-  

" 

'- 	 ;.' 
y 	. 

A copy of the order-dated 243.2006 is annexed 

herewith and marked as Annexure-Ri. 

3) That the deponent begs to state that the Hon'ble Tribunal while disposing of the 

OA directed the respondents to consider the case of the applicant for promotion 

by way of six monthly review DPC and/or ad hoc promotion as per provision of 

—1 
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the executive orders narrated in the judgment within a period of three months 

from the date of receipt of the .order and communicate the decision to the 

applicant immediately thereafter. Due to mandatory admiriistralive procedures 

and formalities the respondents could not complied with the order within the time 

frame of three months as given by the Hon'ble Tribunal hence the deponent begs 

apology for the delay in complying the order passed by the Hon'ble Tribunal. The 

delay caused in the process of compliance was not intentional and willful hence 

the Hon'ble Tribunal may be pleased to consider the same, and be pleased to pass 

appropriate order. 

4) That the deponent begs to submit that the judgment and order passed by the 

Hon'ble Tribunal has been. complied with and accordingly order has been passed 

on 24.3.2006 hence the Hon'ble Tribunal may be pleased to close the contempt 

petition andlor be pleased to passed any other appropriate order/orders as Your 

Lordships deem fit and proper.  

) 	
L 

4) That this affidavit has been filed bonafide and to secure ends of justice .. 

ES 

wL R PtJ.Ui. 

I 

: 	J UI 2OO6: 
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Government of india 
Ministry of Finance 

Department of Revenue 
Central Board of Excise & Customs 

* ** * * 

is 

Subject: 

ORDER 	
New Delhi dated1t1 March 2006 

O.A No. 107/2005 filed by Shri J. L. Ngilneia, Addl. C~;; 	 oneróf 
Customs & Central Excise- reg. 

In its order dated 18.8.2005, the Central Administrative Tribunal(CAT), Guwahati 

Bench in the O.A. No.107/2005fiIed by Shri J.L. Ngiineia, Additional Commissioner has 

directed the Department to consider the case of the applicant for .promotion by way of six 

monthly Review DPC. The extracts from the judgement are reproduced below: 

'The applicant had under-gone penalty period as early as on 30.05.2001 and the further 

fact that criminal prosecution launched on 16.09.2000 is still pending, the respondents 

are directed to consider the case of the applicant for promotion by way of six monthly 

review DPC and/or ad-hoc promotion as per provision of the executive orders extracted 

above within a period of three months from the date of receipt of this order and 

communicate the decision to the applicant immediate thereafter' 

As directed by the CAT, Guwahati Bench, the Case of Shri J.L. Ngilneia was taken 

up with the Chief Vigilance Officer (CVO), Central Board of Excise & Customs(CBEC) and 

the Central Bureau of Investigation(Cbl). In this case, it may be mentioned that the CBI, 

Bangalore had booked a criminal case against Shri Ngilneia and others for
,  falsely claiming 

informer's reward againstseizure of silver bricks near Belgaon. 

On the advice of CVC, sanction for prosecution for offence, punishable under 

Section 120-B read with(r/w) 420r/w Section 511 IPC and Section 13(2) nw Section 13(I)f) 

of TC Act, 1988 was granted for prosecution of Shri Ngilncia. The trial against the officer in 

the Court of Competent Jurisdiction is pending. In terms of instructions contained in O.M. 

dated 14.9.1992 of the Department ofPersonnel & Training(DOP&T), the desirability of 

giving ad-hoc promotion in such cases is considered keeping in view the following aspects 

a) 	Whether the promotion of the officer will be against public interest. 	A 
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Whether the charges are grave enough to warrant continued denial of promotion' 

Whether there is any likelihood of the case coming to a conclusion in the near 

future. 

Whether the delay in the finalization of proceedings, departmental or in a court of 

law is not directly or indirectly attributable to the Government servant concerned; 

and 

Whether there is any likelihood of misuse of official position which the 

Government servant may occupy after ad-hoc promotion which may adversely 

affect the conduct of the Departmental case/criminal prosecution. 

The appointing authority is also required to consult the CBI and their views are taken 

into consideration before considering the desirability of giving ad-hoc promotion where 

crimination prosecution arose out of investigations. 

Accordingly, the views of CBI, Bangalore was also obtained and they opined that the 

charges against Shri Ngilneia are prima-fade grave enough to warrant withholding of 

promotion. 

Therefore, in terms of DOP&T's instructions as well as opinion of CBI, it was found 

that there is no ground at this stage to consider the case of Shri Ngilneia for ad-hoc 

promotion and accordingly the representation of Shri Ngilneia is hereby rejected. 

(Hawh) 
Under Secretary to the Govt. of India 

Shri JL.Ngi1neia 
AddI. Commissioner 
Directorate of Publicity & Public Relations 
Customs & Central Excise 
I.P. Estate; C. R. Building 
New Delhi 

Copy to: 	Deputy Commissioner (CAT), Guwahati w.r.t. O.A. No. 107/05 filed by Shri 
J. L. Ngilneia, Addi. Commissioner. 
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BEFORE 7HE CENTRAL ADNINISTRAVIE TRIBUNAL 	 a 
WW?BATI BENCH WWAHATI, 

CP NO. 13/2006 

IN OA No, 107/200 

IRI JCEN L4hL NGILNEI.A 
• 	---•. PETITIONER. 

-VERSUS- 
SHRI K.M.cHANDRASEIHAR 

SHRI M. JAYARAMAN 

SMT. QUTRA SAHA. 

RESPONDENTS. 

IN THE MkTTER OF 

Affidavit filed y_ 	 responde fl_NQ2 

I,iri. 	 tV. son of 

aged about..6.9.. yrs, was waking as, 
MA$ 	

• cf 	c&c  ac\J'r9o2s 	 who isarrayed as respondntNo-2 

in the above mentioned contempt petition. I am well 

acquainted withthe facts and circumstances of the case 

and do hereby solemnly affirm and state as follows: 

That the deponent begs to state that the judgement 

and order passed by the Ron'bl.e Tribunal has been 

cnplied with and accordingly order has already been 

passed on 24.03.2006 and communicated the same to the 

petitioner as per direction of the Man& }ion'ble 

Tribunal. 

A copy of the order dated 24.03.2006 
is annexed herewith and marked as Annexure.-

R-1. 

Contd. .2 
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3) 	That the deponent begs to state that the Hon'ble 

Tribunal while disposing of the OA directed the 

respondents to consider the case of the applicant 

for promotion by way of six monthly Review DPC and/ 

or adhoc promotion as per provision of the executive 

orders narrated in the judgeent within a period of 

three months fran the date of receipt of the order 

and communicate the decision to the applicant 

immediately thereafter. Due to mandatory adminis-

trative procedures and formalities the respondents 

could not complied with the order within the time 

frame of three months asgiven by the Hon ble Tribunal 

hence the deponent begs apologyf or the delay in can-

plying the order passed by the Honble Tribunal. 
• ,- 	 - 	

The delay caused in the process of compliance was 

not intentional and willful hence the Honble 

QI 

	

	 Tribunal may be pleased to consider the -"same and be 

pleased to pass appropriate order. 

	

4) 	That the deponent begs to submit that the judgement 

and order passed by the Hon'ble Tribunal has been 

complied with and accordingly order has been passed 

on 24.03.2006 hence the Honble Tribunal may be 

pleased to close the contempt petition and/or be 

pleased to passed any other appropriate order/ 

orders asour IrdShips deem fit and proper. 

Contd. • .3 
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5-. 	It is also statedthat I retired from the Post 

of thairrnan,CBC on 31.05.2006, I also do state 

that I do not have any role at present in the 

JVPTA 

office/post as mentioned above. 

Ir 	That this affidavit has been filed bonafide and 

to secure ends of justice. 

) 	

DEP0NT 

A4ST, D us  

OiUNZO6, 

I-,  
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BEFORE THE CENTRAL ADMINISTRATiVE TRIUNAL 

GUWAHATI BENCH -GUWAHATI 

CP NO. 13/2006 

IN OA NO. 107/200(? 

SHRI JOHN LAL NGILNEIA 

PETITIONER 

-VERSUS- 

1) SHRI K. M. CHANDRASEKHAR 

2) SHRI M. JAYARAMAN 

iS) SHRI CH1TRA SAHA 

RESPONDENTS 

IN THE MATTER OF 

'1 

	 Affidavit filed by the respondent the respondent No. 3 

1)!, Sbri 	...... ..................... 	 of LL(LJAILy& ...aged 

about1..years, at present working as 

.................................,who is arrayed as respondent 

No3.in the above mentioned contempt petition. I am well acquainted with the facts 

and circumstances of the case and do hereby solemnly affirm and state as follows. 

2) That the deponent begs to state that the judgment and order passed by the 

Hon'ble Tribunal has been complied with and accordingly order has already been 

passed on 24.3.2006 and communicated the same to the petitioner as per direction 

of the Hon'ble Tribunal. 

A copy of the order-dated 24.3.2006 is annexed 

herewith and marked as Annexure-Ri. 

I- 
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That the deponent begs to state that the Hon'ble Tribunal while disposing of the 

OA directed the respondents to consider the case of the applicant for promotion 

by way of six monthly review DPC and/or ad hoc promotion as per prMsion of 

the executive orders naffated in the judgment within a period of three months 

from the date of receipt of the order and communicate the decision to the 

applicant immediately thereafter. Due to mandatory administrative procedures 

and fonnalities the respondents could not complied with the  order within the  time 

frame of three months as given by the Hon'ble Tribunal hence the deponent begs 

apology for the delay in complying the order passed by the Hon'ble Tribunal. The 

delay caused in the process of compliance was not intentional and willful hence 

the Hon'ble Tribunal may be pleased to consider the same. and be pleased to pass 

appropriate order. 

That the deponent begs to submit that the judgment and order passed by the 

Hon'ble Tnbunal has been complied with and accordingly order has been passed 

on 24.3.2006 hence the Hon'ble Tribunal may be pleased to close the contempt 

petition and/or be pleased to passed any other appropriate order/orders as Your 

Lordships deem fit and proper. 	 .J 
T 	t-P 

S) That this affidavit has been bled bonafide and to secure ends of justice. 

1$EPONENT 

UARY PUBLJ 

I 	 JUL 2006 
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C.P. NO. 13/2006 	 .- 
1NO.A.NO.107/2005 	 - co 

SHRI J. L. NGILNEIA 
PETITIOR 

-VERSUS- 	 t 

SHRI K. M. CHANDRASEKHAR & ORS 
RESPONDENTS [ALLEGED 

N THE MATTER OF 	
CONTEM 

An additional affidavit filed by the 
Respondent No. 2 

rTr, 	 S  

I, M. Jayaraman, Chairman, Central Board of Excise & Customs, 

North Block, New Delhi superannuated on 65.2006 and presently holding the post of 

Member, Central Administrative Tribunal, Aabad Bench do hereby solemnly affirm 

and declare as under: - 

The deponent is (lilly conversant with facts of the case. 

That the deponent has gone through the judgment and order dated 18.08.2005 

passed by the IHIon'ble Central Administrative Tribunal in O.A No. 107/2005 and 

also the order dated 20.09.2006 in C.P No. 13/2006 in O.A. No. 107/2005. The 

Hon'ble Tribunal by its Order dated 20.09.2006 observed that it appears that no 

DPC was held to consider the applicant's case. Therefore, the Order dated 

24.03.2006 is passed in total violation of the Orders of this Tribunal. 

That the facts of the case relating to Shri J.L. Ngilneia are that in a case involving 

seizure of silver bricks, a bogus informer was created in order to misappropriate 

the informer's reward. Disciplinary proceedings were initiated against the officer 

and others in this case and an Order dated 29.05.1998 was passed by the 

appropriate authority reducing the pay of the officer by three stages for a period of 

three years, with cumulative effect. The Central Bureau of Investigation initiated 

criminal proceedings against the officer in the same case and the filed charge sheet 

on 18.09.2000. As criminal proceedings were pending against the officer, the 

assessment of the Departmental Prométion Committee held from 1999 onwards, 

to consider the promotion of Shri J.L. Ngilneia from Additional Commissioner to 

Commissioner, were kept in sealed cover. 

ocIce o rx 

	

Cfltz Adn11 
	at' 



., 

- 	 - 

-.3 	- 

5.-. 	It is also statedthat I retired from the Post 

of Qiairrnan,CBC on 31.05.2006, I also do state 

that I do not have any role at present in the 

office/post as mentioned above. 

() —t- 	CL 1jJvJ 	
r 	 - 

That this affidavit has been filed bonafide and 

to secure ends of justice. 

DEP0NNT 
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ji 	 BEFORE THE CENTRAJ4 	SARffiUI'TAL 	 V 

GUWAHATI ENCFQWATTh 	J - 
C.P. NO3/20O6 	 $ 

• IN O.A. NO. 107/2005 	 , 

SHIRT J. L. NGILNEIA 
• 	 IPETITIONER 	 X1 1 

-RSUS- 	 t 

SHRI K. M. CHANDRASEKHAR & ORS 
. RESPONDENTS [ALLEGED 

IN THE MATTER OF 

An additional affidavit- filed by the 
Respondent No. 2 

I, M. Jayararnan, I Chairman, Central Board of Excise & Customs, 

North Block, New Delhi superannuated on .05.2006 and presently holding the post of 

Member, Central Administrative Tribunal, Aabad Bench do hereby solemnly affirm 

and declare as under: - 

The deponent is ftilly conversant with facts of the case. 

That the deponent has gone through the judgment and order dated 18.08.2005 

passed by the Hon'ble Central Administrative Tribunal in O.A No. 107/2005 and 

also the order dated 20:09.2006 in C.P Nb. 13/2006 in O.A. No. 107/2005: The 

Hon'ble TrIbunal by its Order dated 20.09.2006 observed that it appears that no 

DPC was held to consider the applicant's case. Therefore, the Order dated 

24.03.2006 5 passed in total violation of the Orders of this Tribunal. 

That the facts of the case relating to Shri J.L. Ngilneia are that in a case involving 

seizure of silver bricks, a bogus informer was created in order to misappropriate 

the informer's reward. Disciplinary proceedings were initiated against the officer 

and others in this casee and an Order dated 29.05.1998 was passed by the 

appropriate authority reducing the pay of the officer by three stages for a period of 

three years, with cumulative effect. The Central Bureau of Investigation initiated 

criminal proceedings against the officer in the same case and the filed charge sheet 

on 18.09.2000. As criminal proceedings were pending against the officer, the 

assessment of the Departmental Promotion Committee held from 1999 onwards, 

to consider the promotion of Shri J.L. Ngilneia from Additional Commissioner to 

Commissioner, were kept in sealed cover. 

ce O the  
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/ 4. 	That as per directions of this Hon'ble Tribunal in its Order dated 18.08.2005, the 

matter of grant of ad hoc promotion to Shri J.L. Ngilneia was examined. The 

DoPT Circulars referred to by the Hon'ble Tribunal in its Order dated 18.08.2005 

and DoPT Circular No. 2201 1I4/99-Estt(A) dated 14.09.1992 set out the 

procedures and guidelines to be followed in the case of promotion of government 

servants against whom disciplinary/court proceedings are pending. The above 

instructions provides for six monthly review to expedite disciplinary proceedings/ 

prosecution, and in the event of such proceedings / prosecution, 

4—pfe6eeding&. not concluded within a period of two years from the date of 

meeting of the first DPC, the appointing authority is required to review the case of 

the government servant, provided he is not under suspension, to consider the 

desirability of giving him ad hoc promotion keeping in view whether it would be in 

the public interest to allow ad hoc promotion 7  1vi& W' f 

Whether the promotion of the officer will be against public interest. 

Whether the charges are grave enough to warrant continued denial of 

promotion. 

Whether there is any likelihood of the case coming to a conclusion in the 

near future. 

Whether the delay in finalization of proceedings, departmental or in a 

court of law is not directly or indirectly attributable to the government 

servant concerned; and 

Whether there is any ,  likelihood of misuse of official position which the 

government servant may occupy after ad hoc promotion which may 

adversely effect the conduct of the departmental case/ criminal 

prosecution. 

The appointing authority should also consult the Central Bureau of 

Investigation and take their views into account where the departmental 

proceedings or criminal prosecution arose out of the investigations 

conducted by the Bureau. Where the in 	ation as contemplated in para 

2 	above is still pending, the CBI jo the other authorities concerned 

should be consulted." 

it is pertinent to mention here that the Hon'b(e Tribunal while 

passing the Judgement and Order was pleased to quote the procedure 

for ad hoc promotion and also the provisions regarding consultation 

and taking views of the Central Bureau of Investigation where the 

departmental or criminal prosecution arose out of the investigations 

conducted by the Bureau. The LIon'ble Tribunal specifically directed 

office of the  
CentrI Mministrative Trib'int 

23,-A, 1HORNt-ULt. RcTh 

LLAiAAU. 
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C 	/ 	 the respondents to consider the case of the applicant for promotion by 

way of six monthly review DPC and/or ad hoc promotion as per 

provision of the executive orders extracted in the judgement. The 

Hon'ble Tribunal was further pleased to quote the Paragraphs 6.1 and 

6.2 as follows :- 

"(6.1) In case the appointing authority comes to a conclusion 

that it would not be against the public interest to allow ad hoc 

promotion to the government servant, his case should be placed before 

the next DPC held in the normal course after the expiry of the two years 

period to decide whether the officer is suitable for promotion on ad hoc 

basis. Where the government servant is considered for ad hoc 

promotion, the Departmental Promotion Committee should make its 

assessment on the basis of the totality of the individual's record of 

service whether taking into account of the pending disciplinary case/ 

criminal prosecution/ investigation against him. 

(6.2) After decision is taken to promote a government 

servant on ad hoc basis, an order of promotion may be issued making it 

clear in the order itself that :- 

(I) 	the promotion is being made on purely ad hoc basis and the ad 

hoc promotion will not confer any right for regular promotion; 

and 

(ii) 	the promotion shall be" until further orders". It 

should also be indicated in the orders that the Government 

reserves the right to cancel the ad hoc promotion and revert at 

any time the Government servant to the post from which he 

was promoted." 

5. 	That in the case of Shri J.LNgilneia, it is observed that the criminal proceedings 

against the officer were still pending . As the criminal proceedings had been 

launched at the instance of CBI, their views on the desirability of giving ad hoc 

promotion, were sought in the light of the above instructions of DoPT Circular 

No. 2201 1/4/99-Estt(A) dated 14.09.1992. The CBI opined that the charges 

against Shri J.L.Ngilneia were prima facie grave enough to warrant withholding 

of ad hoc promotion. Further, delay in finalization of the prosecution proceedings 

is partly attributable to the stay obtained by the applicant from the Hon'ble High 

Court through a Criminal Petition filed by him. It was, therefore, concluded that 

there was no ground to consider grant of ad hoc promotion to Shri Ngilneia. The 

speaking Order dated 24.03.2006 was issued to the above effect in compliance of 

Hon'ble Tribunal's Order dated 18.08.2005. 

OMce of th 
Central Administrative Tribunal  
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That as per para 5.1 of DoPT Circular dated 24.02.03, in case the appointing 

authority comes to a conclusion that it would not be against the public interest to 

allow ad hoc promotion to the government servant then his case should be placed 

before the next DPC held in the normal course after the expiry of two years period 

to decide whether the officer is suitable for promotion on ad hoc basis. Thus the 

above instructions stipulate only when it is concluded that it would not be against 

public interest to grant ad hoc promotion should a proposal for promotion be 

placed before the DPC. Since during the course of examination of Shri Ngilneia's 

case in pursuance of Hon'ble Central Administrative Tribunal's Order dated 

18.08.2005, it was held that there were no ground to consider his case for ad hoc 

promotion, the DPC was not considered necessary. 

That in view of these facts, the case has been examined only in compliance with 

the order of the Hon'ble Tribunal dated 18.08.2005 and the conclusions drawn 

were in 	light of the aforesaid DoPT Circulars referred to by the Hon'ble 

Tribunal. The gravity of the offence committed by the officer and pendency of 

prosecution launched by the CBI against the officer were also considered on 

22.03.2006 among other factors relevant to the case to reach the said conclusion 

and the said decision i.e. Order dated 24.03.2006 was made in public interest. It 

was also understood that the case was again reviewed by the appointing authority 

on 17.10.06 in compliance with the direction of the Hon'ble Tribunal, Guwahati 

Bench dated 20.09.2006 in C.P. No. 13/2006 and the appointing authority has 

concluded after considering all the facts that grant of ad hoc promotion to the 

officer will be against public interest. Accordingly, it decided vide the office order 

dated 19.10.2006 that ad hoc promotion to Shri Ngilneia cannot be allowed and 

that in view of the instructions-of the DoPT as mentioned in the judgement of the 

Hon'ble Tribunal, there is no case for holding of a DPC at this stage. This has 

been communicated to the concerned officer also. 

That the DPC is to be held in the circumstances of the case only if the appointing 

authority is satisfied that the proposed ad hoc promotion to the officer is not 

against public interest only then, the matter needs to be placed before the DPC for 

further consideration of his suitability for the post on promotion. In the instant 

case, it was found by the appointing authority that ad hoc promotion to the officer 

would be against public interest and, therefore, the holding of DPC was not 

required in the case of the petitioner. 

oice of the 
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C / 9. 	That it may be stated that the Hon'ble Tribunal directed the respondents to 
9 

consider the case within a period of three months from the date of receipt of the 

Order dated 18.08.2005 and communicate the decision to the applicant 

immediately thereafter. The Order dated 24.03 .2006sed in compliance of ttid 
Order of the Hon'ble Tribunal. There is some delay in the observation of the 

official procedure and administrative formalities, which was not at all willful and 

deliberate. The deponent begs apology for the delay in complying with the 

judgement. The Hon'ble Tribunal may be pleased to condoithe delay as that was 

not willful and deliberate. 

That the deponent has retired on ,05.2006, it is submitted that the 

deponent has already complied with The judgement and order passed by 

the Hon'ble 'Iribunal. The deponent was a Government Officer and he 

has never violated the Hon'ble Tribunal's direction. The consideration of 

ad hoc promotion of Shri Ngilneia was reviewed in my capacity as Chairman, 

CBEC on 22.03.2006 and subsequently by my successor on 17.10.2006 in order 

to comply with the Hon'ble Tribunal's order. The deponent filed his affidavit 

before the Hon'ble Tribunal on 30.06.2006 

That in view of the factsand submissions made above, the deponent most humbly 

and respectfully pra4 that the deponent has not violated the Hon'ble Tribunal's 

order hence the CP maybe closed as dismissed. 

p1 
In the premises aforesaid it is most Respectfully Lthat your 

Lordships would graciously be pleased to close the Contempt 

Petition as because the order of the Hon'ble Tribunal has already 

been complied with and/ or be pleased to pass appropriate 

order(s) as Your Lordships deem fit and proper. 

And for this acti"of kindness the humble deponent as in duty bound 

shall ever pray. 

AFFiDAVIT 

Affidavit signed and verified on this 	day of I I -4Q.,ç 2006, that the contents 

of the affidavits are true and correct to the best of my knowledge and based on official 

records. Nothing is false and the Deponent has not suppressed any material fact before 

the Hon'ble Tribunal. 

-44~  -------- ------ 

DEPONENT 
of the 

tntral Adm1flstratiV e Tribunat 

HORNHLt. p(AL' 
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