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Mrs .M.Das, learned Govt. Advocate,
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'further time to tile repl.y statement, Let it
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Heard Mrs S. (,houdhury, learned

coyansei appeanng for the Applicant; and.

i

Mi G.Baishya, ! iearnecl Sr. btandmg\

(,lesei appeanng for the Union of india,

axtd Mrs. M. Das Advocate, appearing for
thF State of Assam :
| By filing M p. No. 13 of 2008 the

Afiplicant has ;e_,xpmssed his desires to
withdraw the Original Application No.315
off2005. A copy’of this M.P.No.13 of 2008

~ Roem
hzis already ‘\served on the counsel

appeanng for the Respondents.

in the

aforesaid

premises, the

M P.No. 13 of 2008 is allowed and O.A. No.

dIo of 2005 is dismissed as withdrawsh

No costs.
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26 4, 2007 ¥ Present: Hon'ble Shri G Santhappa,

Judicial Membel

Hon'ble Shri G. Ray.

Yl

Aéminisgrative Member.

e s, x4 P4

l%he learned counsel for the

.
yarne P peerl Reat SR ool

applciant"are not present. Mr G.

Baishya, learned Sr. C.G.S.C., Mrs

a
! :
AEE I Das;,. learned = Government
e V'i = s%:Advocatef Assam and Ms U. Das,
' " { , i learned ;oﬁnsel for the UPSC are __ ..
X ; K ,i present. The applicant has filed an
. ; { application for adjournment. The
; .? application has been considered. On
‘i "% "“'the application submitted by the
f 'Y applicant himself the case is
v - N ‘shadjburned. Post the matter before
: ; . k the next Division Bench.
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BEFORE THE CENTRAL ADMINISTRATIVE TRIBUNALB
GUWAHATI BENCH: AT GUWAHATI.

-
ORIGINAL APPLICATION N0.31Y /2885.

Sri Mufakhkher Ali

sesfpplicant.,

- VERSUS -

The Union of India % Ors

saaRespondents

SYNOPSIS

The applicant has by way of this application
assailed the arbitrary and illegal action on the part
of the Selection Committee constituted for the purpose
of preparation of the select lists for promotion to the
Assam segment of the IFS Assam—Meghalaya joint cadre
against the vacancies available for 2002 2005 and 2004
for affacting the selection by taking inta
consideration materials irrelavant for the purpos® and
the- deprivation meted out to the applicant in
considering his case for the said pfomotion by tgking
into account the departmental proceedings imitiated

against him and also his ACR’s which were prepared with
— .

- s

the said proceedings as 1ts back drop. The said

Departmental proceeding as initiated against the
applicant in the year 20¢ remained pending and was
concluded only vide issuance of order dated 7.1¢i.2005

exonerating the applicant from the Charges levelled

e



against him in the said proceeding. Inspite of the said
position the said aspect of the matter was not brought
to the notice of the Selection Committee and
notification bearing No. 17613/ 2/ 2@p3 - IFS, 2 dated
%7.11.05, re-published by the Government of Assam
Department. of Environment and forestsy vide the
Annexure -~ S, notification dated 14.11.05, came to be
issued towards promoting the private respondents to the
cadre of IFS againét the vacancies as available for the
vears 2042, 2003 and 2004. The same has - caused qgreat
prejudice to the applicant and he has been deprived of
& praoper consideration of his merit for the purpose of
the said selection. Qs such this application seeking

urgent and immediate reliefs.

g
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BEFORE THE CENTRAL ADMINISTRATIVE ¥RIBUNALYr - - s
GUMAHATI BENCH: AT wll:.-__,_ . »i..-.,,.-,,m -t
ORIGINAL APPLICATION NO. 2[5 /72085. oo
- 8ri Mufakhkher Ali
anafpplicant.
- VERSUS -
The Union of India & Ors 4
. «o2Bespondeats: N
| INREX
S1. No. : - Particulars of case ~ s - Page
;tn " Original Applicgtion ~~~~~~ 1 - (f
2. Verification = = -————-— — |¥
3. Annexure- 1 e - 19
4. Annexure~ 2 2 ——e————- 20 -
S. Annexure- J —~~~—~; 21
b, " Annexure- 4 m———— ) D 2%
7. Annexure~ § = =  ~—e———— 211 — 25

“Filed by:

(BawA1 e oVARTY)
Advaocate.
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An Application under Section 19 of “the Central -
. Administrative Tribunal Acts 1985. o %y

_
ORIGINAL APPLICATION-NO. /) /2085-n:: .

Sri  Mufakhkher Ali, Son of Late CE -y

Mahboob Ali, Resident of 7th Mile, T

Jalukbari, Guwahati - 17, Kamrup s Ty
Assam .- hadtl
© aecfpplicant. N
- VERSUS -

1. The Union of India, represented

by the Secretary to the Government R
of India, Ministry of Personnel, -
Public Brievances % Pension, e

‘Department of Personnel % Training,

New Delhi. .
“ ) Y
\ 2. The State of Assam, represented : *
by the Chief Secretary to the -+«
Government of Assam, . Dispury |

Buwahati ~ &.

I. The tUnion Public Service
Commission, represented by its s
Secretary, Dholpur House, Sahajahan

Road,; NMNew Delhi.




4. The selectioh cbmmittee
(constituted for the purpose of
preparation o% the select lists fcr‘
promotion to the Assam segment of
the IFS Assam—Meghalaya joint cadre
against the vacancies available for
220G2, 200% and 20i¢%4), through the
Chairman Union Public Service
Commission, Dholpur House,

Hahajahan Road, New Delhi.

5. The Secretary to the Government
////k;f Assam, Department of Personnel,
Dispur,; Buwahati — 6.

ba-The Commissioner % Secretary ¢to ‘
the government of Assam. Forest

Department, Dispur, Guwahati - 6.

7. Shri Sanjiv Bora, IFS

85 Shri Kailash Khargoria, IFS

?. Shri Abdul Kuddus, IFS

;@. Shri Rup Nath Brahma, IFS

il. Shri Debiruz Zaman, IFS

12. Shri Mamat Kalita, IFS

13. Bhri Khanindra Nath Barman, IFS //
(Respondents no.7 to 13 through the Principal
Chief Conservator of Foresgs, Rehabari, BGuwahati~8)

sasBe2spondents.

B
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1. PORTICULORS OF ITHE ORDER AGAINST WHMICH THIS
APPLICATION IS MADE: '

The present application is directed against
the arbitrary and illegal action on the part of the
Selection -Committee constituted for the purpose of
prgparatién of the select lists for promotion to the
Assam segment of the IFS Assam-Meghalava joint cadre

against the vacancies available for 2062, 2003 and 2004

- for effecting the selection by taking into

consideration materials irreiavant for the purpose and
ehé deprivation meted out to the applicant in
considering his case for the said promotion by taking
into account the departmental proceedings initiated
against him and also his ACR‘s which were prepared with

the said proceedings as its back drop.

This application is also directed against the
issuance of the notificatien Bearing No. 17413/ 2/ 2663
-~ EFS, 2 dated 467.11.65, re-published by the Bovernment
of Assam Department of Environment and forests, vide
the Annexure - 5, noﬁification dated 14,114,495,
promoting the private respondents to the cadre of IFS
against the vacanciés as available for the ysars 2h52 ,

2003 and 2064 .

B3

. JRISDICTION:

The applicant déclares that the cause of

action of this application is within the jurisdiction

of this Hon'ble Tribunal.

4



The applicant further declares that this
application is filed within the period of limitation
prescribed under Section 21 of the Administrative

Tribunal Act, 1985

4. EALCTS OF THE CAGE: >

4.1 -;That vour humble &pplicant is é citizen of
India and a permanent resident in the State of Assam
and as such he is entitled to all  the rights,
protections and privileges guaranteed under the

Constitution of Ingia and Rules framed: there under.

4.2 Thét vour humble applicant states that he had
joined the Assam State Forest Service -as-an Assistant -
Conservator of Forest on @¢1.11.82. Thereafter, he was
promoted ¢to the Cadre of Deputy Conéervater of Forest
on 23.83.9¢. The applicant is presently working as
Divisional Forest Officer at Mangaldoi, Social Forestry
Division,y Mangaldoi. The applicant had all along
discharged his duties to the best of his ‘ability and

without blemish to any quarter.

4.3 ‘That your humble applicant states that - while
bosted. as Deputy Conservator of Forest in~charge, of
Bishwanath Chariali Social Forestry Divisions a show
cause notice framing as many as five charges under the

provisions of  the Assam Services (Discipline and

Appeal)' Rulesy 1964 came to be issued " "against the



applicant vide communication dated 1i8.11.86d¢.  The <
applicant submitted his show cause reply denving -~ the - gl
charges levelled against him. It may be mentioned here v

that the charges that came to be framed against the
applicant, were based on false - and fabricated 5

allegations and the same had no substance.

A copy of the said communication dated o

18.11.0¢ is annexed as BODEeXUre = f. -+ ~—% - *

4.4 That your humble applicant‘stafes? that not - -

being satisfied -with the reply as “submitted by the

£

applicant against the charges framed against him, the
competent authority vide notification dated 22.@9.63 T
proceeded to initiate a departmental  ‘engquiry against
the applicént and appointed an Enquiry Officer and a
Presenting Officer for the conduct of the said

proceedings. It may be mentioned here that the reply as

- filed by the applicant against the " charges levelled 4

against him came to be rejected without there being a

proper appreciation of the contentions as raised by the

‘applicant therein.

A copy of the said notification dated i

22.09.03 is annexed: as. ANNEXUre — 2. = %

4.5 - - That vyour humble applicant states that on
conclusion of the enquiry the Enquiry Officer proceeded N
to submit his enguiry report on #4.67.65 and ' 11.08.05. | : :
The applicant had participated in the enquiry and had ’
co-operated fully therein and inspite”of'the‘said fact,

the enquiry initiated in pursuance of a show cause



notice dated 18.11.60 could be completed only on

S 11.08.05. The delay as occasioning in the matter was a

ploy adopted by a vested circle in the department to
some how sabotage the further ‘advancement by the

applicant in his service career,; including promotions

%0 the cadre of IFS.

4.6 That your humble applicant states that on
receipt of the enquiry report from the Enquiry Officer,
the matter was consider by the competent authority and
on consideration of all aspects of the matter, decision
was arrived at to drop the departmental proceedings
initiated against the apblicant and he was exonerated
from all the charges levelled againgé.ﬁgg. The said
aspect 0% the matter was communicated to the -applicant

and all concerned vide © order dated @&7.16.65. The

applicant on being exoneréted from the charges levelled

-~ against him,; was free from any doubt the might have

existed as regards the services being rendered by him.

A copy of the order dated  #7.16.65 is

annexed as OONEXUTre = 3. ~ ¥

4.7 - That your humbie applicant states that - the
selection committee meeting for considering the cases
of the offices in tﬁe zone of consideration for
promotion to the Assam Segment of the Assam—~ Meghalaya
Joint Cadre of the Indian Forest Service was not:  being
convened held since w.e.f. 2062. Proceedings were

initiated before this Hon‘ble Tribunal and before



- 7 - S .

Hon ‘ble Gauhati High Court praving for diréctions upon
the authorities to convene selection committee meeting
for the vear 20i¢i2. In terms of the directives as passed
by this Hon‘ble Tribunal and also gj ﬁaiécﬁan'ble' High

Court, the Union Public Service Commission convened the

selection committee meetings for  the ~vacancies

‘identified in the Assam Segment of the said Joint Cadre
for the year 2002, 2063 % 2004. Separate selection = as

mandated under the rules were held for the vacancies |

identified for each of the said vears.

4.8 That vour humble applicant states that he was

Y

within the zone of consideration for promotion to the

-séid Cadre against the vacancies  available for the

vears 2002, 2003 and 20%4. In the gradation list of
officers hoalding the post in the Cadre of Deputy
Conservator of Forest as on @¢1.48.05, the name of the
applicant appears at Sl. hNo. 8 . (

A copy ~of the said Gradation 1list is

annexed as GDDeXUre = &. - F

4.9 ' That vyour humble applicant states that he

being within the zone of consideration his case was

\fcrwarded‘ by the DBGovernment of Assam to the Union

Public Service Commission along with other officers in
the =zone of consideration, for consideration of their
cases for inclusion in the select lists of 2002, 2603 &
2004, The BGoavernment of Assam, while forwarding the

name of the applicant to the Union Public Service

Commission had disclosed about the pendency of a



departmental proceeding against the applicant and also
about the nature of charges levelled  against the

applicant.

4.16 That your applicant states thaf'the pendency
of‘ the said departmental proceeding initiated against
the applicant was also taken intolcansideratibn while
writing of his ACR’s for the relevant period of time
and the pendency of the said proceedings and the nature
of the allegations levelled against the applicant lead
to an improper assessment of the quality of works being
discharged by him and his actual merit came to be
suppressed in the ACR's. The ACR’'s of thevapplicant for
the period 200G0G-@1, 2@@1;@2, 200283, came to be
written with the pendency of the said proceedings as
its bac%\ drop and the actual performance - of the
applicant during the said period was nat reflected in

its true and proper perspective.

4.11% That your humble applicant states - that the
procequre to be followed in the case of an officer, who
is in the zone of consideration for promotion to the
Cadre of Indian Forest Service and against whoﬁ a
departmental enquiry is pending is that the selection
committee is required to consider the case of the said
officer by ignoring the charges levelled against him

and in the event the person is found fit for promotion

-his name is required to be included in the seiect list

teo be prepared. The prpmotion of the said officer to
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the cadre of Indian Forest gervice would however depend
on his exoneration from the charges - levelled: against

him.

4.12 That your humble applicant states that the
nature of allegations and charges framed against bHim

vide communication dated 18.11.80 has the effect of

projecting him as an officer not even fit for retention

in service. The said charges were framed against him on
a mistaken view of the matter and the same were without
any basis. However, the same having been placed before
the selection committee, it has the effect of  clouding
the merit of the applicant and the same along with the
ACR‘s for the periods 2000-01, 20061-02, 208263,
written with the said proceedinQS'és its bgckdrop has
fhe effect of denyving to the applicant a proper

assessment of his merit.

4.13 That vour applicant states that with ¢the
issuance of the order dated 67.16.65 (Annexure =~ 3},
the cloud that was hanging over the service career of
the applicant came to removed and it was the bounded of
authorities of the Forest department Government of
Assam to take steps towards undoing all
discriminations/ deprivations caused to the applicant.
The  ACR's of the agplicant‘ for the -period after
issuance of the charge sheet dated 18.11.0¢ was
required to be recasted and the true and proper
assessment of‘the works done by the petitioner during

the said period was required to be reflected.

]
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4.14  ~That yaur“humblef#pplicant states that the
Selection Committee méeting fhaving heen held before
issuance of the order dated ¢7.16.85 (Annexure - I
the fact of Debartmental proceedings initiated against
the  applicant having been dropped and he " having been
exonerated of the charges levelled against him could
not be brought to the notice of the ¢ selection
committee. Accordingly. there was tmproper
consideration of the case of applicant and his merit
was assessed with the cloud hanging over it in view of
the charges levelled against him. Furthery -the ACR’'s
for the period when the said proceedings were pending
having been written with the said proceedings as its
backdrops the same did not convey the true and proper
assessment of the works being discharged by the
applicant at that relevant point of time and ¢the

selection committee basing the selectionr on the ' said

ACR‘ss naturally deprived to the applicant a proper

consideration of his case.

4.15 That your humble applicant states that in
pursuance to the recommendation as made by the
selection committee and on approval of the same by the
Union Public‘ Service Commission,s the Bovernment of

India vide Notification dated 97L11~ﬁ5 was pleased ¢to

P -

appoint the officers of the State Forest Service of
Assamy to the Indian Forest Service on the basis of the
select list for the yvear 2062, 2003 % 2664 and allo;ate

them to the Assam -Meghalaya Joint Cadre. The said

16



‘notification dated @7.11.65 was re—published by the
Government of Assam in the Department of Environment

and Forest vide notification da?ed 14.11.65. - The

respondents no.7 to 13 accordingly came taﬂbe‘appointed
by way of promotion to the IFS cadre.

A copy of the notification dated 14.11.65

is annexed as Gnoexure — 5‘&~f#:*f
4.16 That your humble applicant states that on
perusal of the said notification dated 14.11.65, it
would be clear that for the year 2062 four persons were
appointed to the IFS Cadre and for the vear 2063 one
person was so appointed. For the yéar 2004 two persons
have been appointed to the Cadre of IFS."fhe name of
the applicant came to be excluded from the select 1i$t
and from the said notification only because of the fact
that the pendency of  the departmental proceedings
prevented a proper assessment of the merit and the
éllegations as levelled against him has had the effect
of projecting him a an officer not even fit for

retention in service.

4.17 That your humble applicant states that he was
denied of his due and legitimate prmmotion’to the IFS
cadre against any of the vacancies available for the
vears 202, 20663 and 2084 due teo the said departméntal
proceédings pending against and the same having been
dropped, a review selection was required to be held for
a fresh consideration of his case along with others.

The Government of Assam was required to rewrite the

11
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ACR’s of the applicant for the said periods and place
the same before the section committee for cbnsideration
of his case along with the orders passed towanrds
drapbing of thé said departmental procesdings. In such
an eventually there existed no any earthly reason
denying to the applicant his due and lagitimate
promotion to the cadre IFS against any of the vacancies

available for the vears 2002, 2003 and 20i@4.

4.18 That vour humble applicant states that

inspite of the developments taking place in the matter .

with the dropping of the proceedings initiated against
the applicant and the effect the same woﬁld have on the
assessment of the merit of the applicant, the
Bovernment of Assam is vet to initiate any measures for
rectifying the illegality‘ committed against the
applicant ‘and this has denied to the applicént & proper
consideration of his case on merit for the purpose of

promotion to the cadre of IFS. Such a course of action

as adopted in the matter is illegaly arbitrary and

discriminatory and the recommendations as made in the
case of the private respondents by the selection
committes and the consequential notifications as issued
towards promoting the private respondents to the cadre

of IFS are illegal, arbitrary, discriminatory and the

same2 cannot stand the scrutiny of law.

4.19 That this'appiicant has been filed bonafide

for securing the ends of justice. \
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.

S. GROUNDS FOR RELIEF MITH LEGAL PROVIGIONGE -~ ~ - =<~

5.1 . For that the impugned action on the part of
the respondent authorities is arbitrary,s -illegal and

violative of +the principles of Natural Justice and

‘jiable to be set aside and quashed.

5.2 For that the said selection committee Hhaving

conducted the selection in clear violation of the

procedure prescribed for such selection and having made

recommendations ignoring relevant and vital . materials,
the whole selection process has been vitiated and the

same is liable to be set aside and quashed.

5.3 - For that the arbitrary and illegal action on
the part of the selection committee in .proceeding - to
conduct the said selection by considering the
departmental proceedings pending against ‘the applicant
same has adversely affected the service career of the
applicant and he has been deprived of his due

legitimate promotion to the IFS cadre.

5.4 7 For that the departmental - proceedings
initiated and pending against the applicant having been
dropped and he being exonerated of the charges framed
against him vide issuance of the ordeé dated @7.10G.45
(Annexure — 3I), the ACR’'s pf the applicant for the

vears 1999-2000, 200001, 2006102, 20602-63 ought to

"have been recasted inasmuch the said ACR'S were written

with the said departmental proceedings as its back drop

resulting in suppression of the actual merit of the



applicant therein. Failure on the part of the
authorities of the Bovernmént of Assam in’ ?aking due
steps in this connection has resulted in denial to the
applicant of a proper éonsideratian‘of his actual merit
resulting in denial of promotion to the applicant to

the cadre of IFS.

5.9 For that the dropping of the -departmental
proceedings initiated against the applicant having not
been placed before the selection committee, there was
an improper consideration in the case of the applicant,

denying to him his due and legitimate right for

inclusion in the select lists in question. The said -

infirmity goes to the very root of the selections held
for the years 2062, 2063 and 2004 and accordingly the
select lists prepared by the UPSC for the said years as
well as the consequential orders of promotions issued
basing on the same are lizable to be set aside and

quashed.

5.6 For that the illegalities cﬁmmittee by the
authorities has resulted in improper consideration and
as such the recommendations of the selection committee
and the consequential actions taken in pursuance
thereof are ab-initio void and liable to be set - aside

and gquashed.

5.7 For that in any view of the matter the entire
action of the respondent are liable to be set aside and

quashed.

14




The applicant craves leave of the Hon'ble

tribunal to advance more grounds both factual as well

as legal at the time of hearing of the case.

6. DEIAILS OF THE REMEDY EXMAUSIED: - =« =

The applicant declares that he has no - other

alternative and efficacious remedy except by way of

filling this application.

7. WATIERS NOT PENDING IN ANY OTHER COURI/ JRIBUNAL.

The applicant declares that no other
application, writ petition or suit in respectl of the
sub ject matter of the instant application is filed
before any other Court, authority or any other bench of
the Hon‘ble Triburial nor any such applications writ

petition or suit is pending before any of them. -

- B. BELIEES PRAYED FOR:

Under the facts ana circwmétances stated
above, the applicant prays that this 'applicatgqn be
admitted, records be called for and notice be issued to
the respondents to show cause as to why the reliefs
sought for in this application should not ‘be granted
and wupon hearing the parties and on perusal of the

records, be pleased to grant the following reliefs:

(i) To set aside and quash the recommendations of the

15



- 16 =

selection committee constituted for preparation of the
select lists for the years 2002, 2003 and 2004 for the
purpose of promotion to the Assam segment of the IFS

Assam— Meghalaya Joint Cadre.

(ii} To set aside and quash the notification bearing
No. 17613/ 2/ 2063%F - iFS, 2 dated #7.11.85(re—~published
gide Annexure — 5, notification dated 14.11.85) along
with the appointments by way of promotion made in
favour of all the persons mentioned in the said

notification dated ¢7.11.85.

(iii} To direct the respondent no. 2 to re-write the
ACR s éf the applicant for the years 2¢g@g-@1, 20631062
and 2002-03% by taking into account the exoneration of
the applicant from the departmeﬁtal. proceedinés

initiated against him.

(iv) To direct the respondent authorities to hold' an
review selection for the wvacancies identifiea for the
years 2002, 2003 and 2004 and to consider the case of
the applicant along with others on the basis of the
fresh ACR’'s of the applicant required %o be submitéed

by the Government of Assam.
(v) Cost of this application.

(vi} Any other relief/ relief’'s to which the 'applicant

is sntitled to.

S 16
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9. -INIERIM RELIEE PRAYED-FORE- -~ =¥

The applicant at-this stage:does'nnt pray for

passing of any interim directions. = =¥

{6. PARTICULARS OF THE POSIAL OBDERE - = -

iid Issued from -
iii? Pavable at ~ Guwahati. &
11. DETAILS OF INDEX2 v

An Index shuwinév the” -particulars ‘of * documents is

anclosed

12. LIST OF EMCLOSURES:

A= per Index.
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YERIFICATION

I, Ghri Mufakhker Ali:; son of late Mahboob
Ali, aged about 46 vyears, resident  6f 7th Mile
Jalukbari; Buwahatiy in the district of:Kamrupg Assams
do hereby solemnly affirm and verify that I am the
applicant in this instant application énd conversant

with the facts and circumstances of .the cace, the

statements made in Paraqraph '*é“é“- L.Li;_fj__;_‘*ﬁ,_&ﬁl,_‘:(',ﬁ,_"f"o,

true to my knouwledge, those made in paragraphs :i~ﬁ—ikh 6
' Ov\/ﬂl s
-wh 8 o=t 3 ~~~~~~~~~~~~~ are true to ey information

derived from the records and the rest are my humble

submissions before this Hon'ble Tribunal.

And I sign this verification on this the Ma the

day of December, 205, at Buwahati.

AppLicant-

ie
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.,w’ﬁ GOVERNMENT OF A33AM _AY\V\&WYﬁ — 1
=4 OFPICE OF THE CHIEF CONSERVATOR OF FORESTS
Y A SOCIAL FORESTRYsASHAMIGUWAHATI

A

PHONE No,.s (0) . 451g19.
» (n) 333100 GRAM § MUKHYASAMAJBAR

Letter No.s 8FE,10/33/Deptt, Pro/‘OOOnQOOi
Dated, Guwahati the 18th Nov,'2000,

8ri M. _ All.

Deputy Conservator of Foreasts,
I/c. Biswanath Chariall
Social Forestry Divislon,

gxgwgwhxn cu&gtALI
sSub 3= DbPARTMUNT%LJFROCLL“TMGn

Ref 3= Cof¥. ;UsAss.F,Clrcle’n letter Ho, Se1T/MeALl,
. mlgm,l/zoso 52 dt, 910,200, i

‘.
'm-'

You are heteby 8sked to showecaune under Rule #¢°% of
the Agsam Service (Discipline and Appeal) Rules 1964 read Witn
Article 311 of the Congtitution of India, why sny of the panaliles
prescribed in Rule 7 of "the¢ aforegaid Rules ghould not he
inflected on you for: the following Charges s=

1, Connivance in. Miaapprooriation of Govto Money,
2, Un-authoriqeﬂ prenqiture.

3, Submission of falsq peport with malafide intentation.

4., Lack of Superviaioq 1nadinq to wasteful eipenditure
Se - Willfull 1n3ubordination.

.Detatl of the above Charges are ghown in the Statement
ot alleqntion made by the Conservator of Forunts,Upper Aggam
Social Torestry Circle,Nagoon againgt you and ig attached harewith
for your necessary action ond reply,

JERTRES T ...\

P .

-~ Pleamu: notO*that your reply should reach to the
undorsigned within twenty doys from the date of recelipt of Lu{q
letter failing which necedsary action will be taken agsinst you
. wi.thout making any further cormapondunces

A-’
(4 L

o ,\v ’
( Ke No Devag;waﬁi s
' Chiaf Congservator of rorewtg,socitl rorch&y,
Enclg. As nbove. Ty - AgpomiyaSuyahati-24, />
S :
. Copy to s= 1, The Commlasloner & Secretary to the Ggéd4 of Agsam
rorast Department. Dlsput.Guwahuti-s for favour of information.

| 2, The Principal Chief Congervator of Forests,Assam, .
Rehabari, Guwahati—781 008 £qr information, :

3¢ The Conaervator of Forests,Upper Aszam Social Foregtry
Circle,Nagaon for information and necegsary action.This has a
reference to his letter No, mentioned’ under referenci.

/

Chiaf Conmcrvator of Forasta,Socinl Forustiy,
- Aggamg siCuwahnati-24, .

i

DIGPINP

| ' :
Advet-te . . , E
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. Avvexure — 9_
BUVLRRARENT Agdant
DLEARTHGHY UF EHULRUNILENT AND FURESTU S sDIGPUR,
' RERELERLERELER
oLty QY. Tho GAyL L HURe

HOTIFXCATION

Datad Diapur,tha 22nd Yuptamber,2003s

MU FRE, 62/ 508 g Tho Governar of nosgam i plessad to

== anp“taig%; ahri Jafte Kould  IF8, Luonsarvator uf" Farantae, Upper
Aanam Suriol Forastry Birclu. Hagoun an Lnyuiry Urticor

undog Ruln 9(4) of thn Ansam Seryicas (Wecipline and Appoal)
Nudoe, 964 to anguiro dnto the phargos Lovellad agsinat

shrd Be. AL, tho thon Uiviaedonal Forpet OFrlcor, Hisuanuth
Chariald Soclal Furuwtrﬁ Oivisian noy Ulutniunni Forust
Urpicory, Sdlvicultural Uivieion, iWlls, Uiplu vida Gowty
lattor No FRE, 62/2001/406, dtde 1241242002, Ho Liw to

gubmdt tha roport af fnquiry alonguith findinga within the
-ahortont poasibla: ticae.. I :

500=A s~  Tha Governox of Asned &n pluused to

shrdl Kunja Hazardka, ODivislonal Forest Ufficer,
06k al Forantr{ viaion.'ﬁlauanath*Churiuli an Praganting
UFPLcar under Huly 8(5) uf tho Asean Lexvicus (Diuciﬁlinn
“and hppeal) Rulos, 1964 to prosont the cave before the
Lngudry Urfdcar in guppext of thue chargus lovelled apainat
shri 1, ALL, Divisional Forsot UPPicar vide Govte latterx
HolFllk, 62/2001/406, dtde 12122002

Hy -ordor and in tho nome
aft tho: Govornor.

& Sdf~ Lo Rynjah,
@Y Sacragtery Lo tho Govte of Asoam,
Lisont af Lnvironmant and Foreats,

. | . i L apiur e
GEY ?OAFNE.IGZ/2001/SUGmﬂ, Datol Dinpur,the 22nd Suptunbanr, 2003
Lapy Lo g : ‘ :
1) Shri Jufla Kould,XFS, Connorvator af Foxosta, Uppor i\soan Soclal
- Forsstry Chrola, Hagaon shonguith copy of tho shou coune natice
Holb it 52/2001)40ﬁo tbde - 126 120 2002 angd copy of tho defonoce

ghotonunt submittod by Shel Maflly OGFole vide NolB/5LM/ 2003-
B4/505, dtda 184742003, : : .

2)  ihed Wunie Hozarika, ULvisiunal Forust 0PPicer, YSociul Foraestry
Diviaion, Olausnath Charlalld slongudth a copy of shou causa
nqtirm Nu.”it}- 62./20(31/4053?} dtds 12,12+ 20026

3)  The Princdpal Chiasf Conasrvator of forests, Assam, Hobabari,
(i dunhati«B8,e - : , .

&gﬂruu
Corappuln

4).  Thue Chier Cannacvator of Vurasts (ooclsl Fupoatry), Angam,
_ __ilasiabhg, Guwahati=-28, :

Lo ﬁﬁw Shird Me ALL, DLvLnionnl Forest OfPlcor, S8lvicultural
Divindon, tillae, Oiphuy

AWV

By ardai(zizli:}\\.“\:y\\ .

Quputy dserutoezy Lo tha tovt,ol Auanm,
partment of tnvizonnent and Foraesto,
s - 67D D&apur :
Gl '

aowe .
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N FRE, 62/20431/5(37.
MEL e T ‘

Dated Qispur,thg 7th Oet,, 2005,

EJHUIH& BY THE GLJULRNUR

R T l, N _‘1' ) " LT te
.“.~,1_ LI e '. . T

s, 1-!‘:‘

‘n ".l
} " '

wharene.thu donartmuntam proceeding uaa draun Up againqt

est Uﬁfioar,.51lv1cultnrak

12;2002 an saie
11Fnrest UPPlcer BlGdGWth

; W >
Biauanath Charia]lu

)
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P
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h
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Nagaon was appulanH Eoaqudpy ‘
6?/4001/508 dqtuu 22,9, 2001,
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17/4/N A{m(DC€)7L"-
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GUVERNMENT UF /\SS/\M
DEPARTNMENT UF ENVIRONIENT AND FURESTS
. DISPUR ¢t i GUWAHATI

ORDERS _BY _THE _ GOVERNOR
NOTLFICATION

Uated Dispur,the 25th August, 2005,
Noo FRE. 106/99/2¢f,

The Governor of Assam is pleased to Pix the
intar

—8e-seniority of thp Deputy Lonser

on st ..Auru¢t o/ 2005 and publlsh the
Jhatumeﬂt enclosed,

vatur of Foraggts as
draft list ga par

Objoction if uny on tho draft soniority list of

DLHUiy Conseruastor of Forests zyltn hecassuly supporting

and Foroeagt Bapartmunt within
Of publication of this NOLJPlCdtiOﬂ

2a madg -

dicunants to Enuiraxmonf
60 duys from the date

In nu casao OhJUCbLLﬂ recoedvod after thoe spociriod poeriad

- menticnad qbova will bg entortainoad,

v

_5d/~ RN, Sarmas,

auscrutary to the Gavb, oF AS G am,
Lrivi o hmont - & Forostk

.,

a,

‘U)QLtMLnL.

Memo Nu, FRE°'105/99/,'QI~Q “Oated Uispur,thy 236h hugust, 2005,

Copy to ..

1.. Tho Princlipal Chi

ef Conscrvator op Furo"tq,ﬂa sam, Rohabari
Cuuahati o g, -
2¢ The Chior Lonsurvator of Forogts cevas .
Jo Thy Consurvatqr uf Farests -
Vis . . s -y
‘_‘» Me Divector Kyzi ranga Nablonal park, Dok dkfn1t/ Figli
Ulrﬂctor Manas Tigor Pruguct Barpeta Road,
'“/.\ .. o fe o A ™ Do © CE v e
/5° 5hri .'I.’l—'-.'\,.((“ f N . \(.<l ' L Pdcionag Tl\?) R J /
A v !,\ ‘7.:‘./|-».".|' ';.-.‘::f.l" A
8y ordur cte,, _ .
L ¥
e ﬁ“ e N ' ’
> Tuwnt Jverutary Lo fﬁu )vL.Uf Rgsam,

Enviranmont and Forest Oupartwent,

wi7 Y

|

ng
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Shri Rup Neth Srzhmav 1¢5, 1558 1.11. 1982 1o 11,1982 22.3,1985 S.T.(F)

Te 17,1982

1.11. 1982

22.3.1985
22.5.1990

“gd. Dobirpuz Laman

O Be. fiurakiar Al 19, 1. 1959 1. 11,1952
ho Rhanindre Noth £araanv,q, 1956 1.17. 1252 1111982 22.5,1980"

20.9,1990
©21:11.1986

te11,1982

104 Shri Mohsngra Math fluarzh 1,10, 1958 1. 47,
lo71.1982.

11. S5hri ATYI Kre [s3 - Te 141857 Ts 11,
' 12, Shri Amarsndca Ch, fee Ted s 18€5 C 2.4.1934 2,4,1384  1 23?3!1993
: 244,19 2.4,1984 " | 23,3.9993

1Te1.19355

14- Heom

Chitcta Rarnjon ghobors

15.

165 Shri Arrit Kze Dcs

31.12.19561

11,1956

10361967

2.4,1284 23.3.1993

4 ' 2,5.1990 5.T.(Pj

2
(A0l

2,441
7.441984

' -7 ‘>...; . COﬂtd...Z - - A :
SN SN ‘ . . S ;

2.5.1999 S.C.
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| GUVERNIIEET OF A58 AN -
BERARTIENT UF EVIRJNAENT ANy FOitEsTs
DI SRR oo uU\JarhsTI

QRDERS  BY - THE  GJVERLUR

HUTIFICATION

D_tvu Ui gpur, the 14¢h tiove ' 05,

No. FRRE. 109/94/pt$111/367 : Thg Fullowing notificstion issued by

. ~the Gdvernment of India, Ministry of Envir. masnt and

Forcats, Naw »3::lhi 1s ro-publiashed f‘or general infourwnation.,

F. Na, 17013/2/2003-&3“ dued 7+11.05

GUVERNIMENT OF INOIA -
TI’JI STRY JF ENVIRJINKENT AlD FORESTS
r,‘“(;:‘\j ”MN ..]d/“llt”u, GL) Cd”pLEX
LUDHI RUAD,NEW BELHI-T110 063,
New Delhi, the 7th November, 2005,

-

HUTLFICATI Uit

In oxuﬂﬂ o 0f thu poua 30'S LUNP 2rrad Uy uuh-kulu (!) of
l%uie 8 of tho Irivien Foruest Servicg (Rucru;tmpn4) Hul,u, 1966,

¢ rbad with SUb~;NguLu,lOn (1) of ‘Ragulation 9 of- Lh Iﬂuldﬂ Foro °tw”
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MUFAKHKHER ALI: ' : APPLICANT
VERSUS
UNION OF INDIA & OTHERS: . RESPONDENTS
WRITTEN STATEMENT ON BEHALF OF THE UNION PUBLIC

SERVICE COMMISSION (RESPONDENT No.3) & THE SELECTION
COMMITTEE (RESPONDENT No.4)

Reply Statement of R.S. Sinha, S/o (Late) Shri R.N.P.Sinha, posted as
Under Secretary in the Union Public Service Commission, New Delhi.

2. | solemnly affirm and state that | am an officer in the U.nion
Public Service Commissién, and am authorised to file the present Reply'
Statement on behalf of Respondent No.3 and 4. | am fully acquainted with
the facts of the case as gathered from the records of the Commission and

stated below:

3. That | have read and understood the contents of the above

Application and in reply | submit as under:

41 At the outset, it. is submitted that the Union Public Service
Commission, being a Constitutional body, under Articles 315 to 323 Part
XIV (Services under the Union and the States) Chapter-ll of the
bonstitution, discharge their functions, duties and Constitutional
obligations assigned to them under Article 320 of the Constitution.
Further, by virtue of the provisions made in the All India Services Act,‘
1951, separate Recruitment Rules have been framed for the IAS/IPS/IFS.
The IFS (Appointment by Promotion) Regulations, 1966 [Promotion
Regulations, in short] have been made in pursuance of these Rules. In .
accordance with the provisions of the said Regulations, the Selection
Committee presided, over by the Chairman/Member of the Union Public
Service Commission, makes selection of State Forest Service [SFS in

5

short] officers for promotion to the Indian Forest Service.
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4.2  Further, in discharge of their Constitutional obligations, the Union
Public Service Commission, after taking into consideration the records
received from the State Government under Regulation 6(i) and
observations of the Central Government received under Regulation 6(ii) of
the Promotion Regulations, take a final decision on the recommendations
of the Selection Committee in accordance with the provisions of
Regulation 7 of the aforesaid Regulations. The selections are done, in a
fair and objective manner on the basis of the relevant records and.

following the relevant Rules and Regulations.

5. PRELIMINARY SUBMISSIONS

5.1 It is respectfully submitted that in terms of Rule 4(3)(b) of the IFS
(Recruitment) Rules, 1966 read with Regulation 5(1) of the IFS
(Appointment by Promotion) Regulations 1966, the Central Govt., in
consultation with the State Government concerned, determines the
number of posts for recruitment by promoti'On of SFS officers of the State
to the IFS during the particular year. Thereafter, the State Government
forwards a proposal to the Commission alongwith the Seniority List,
Eligibility List (upto a maximum of three times the number of vacancies) of
the State Service Officers, Integrity Certificates, certificates regarding

disciplinary/criminal proceedings, certificate regarding communication of

" adverse remarks, details of penalties imposed on the eligible officers etc.

and complete ACR dossiers of the eligible officers.

5.2  The above documents received from the State Govt. are examined
by the Commission for completeness and after the deficiencies have been
resolved, a meeting of the Selection Committee is convened for preparing
the Select List for promotion to the IFS. As per Regulation 3 of the said
Regulations, the meeting of the Selection Committee is presided over by
either the Chairman or a Member, UPSC.

5.3 In accordance with the provisions of Regulation 5(3A) of the
Promotion Regulations, the aforesaid Committee duly classifies the
eligible State Forest Service officers included in the zone of consideration
as ‘Outstanding’, ‘Very Good’,-‘Good’ or ‘Unfit’, as the case may be, on an
overall relative assessment of their service records. Thereafter, as per the
provision.s of Regulation 5(4) of the said Regulations, the Selection
Committee prepares a list by including the required number of names first

from the officers finally classified as ‘Outstanding’, then from amongst
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those similarly classified as ‘Very Good’ and thereafter from amongst
those similarly classified as "Good’ and the order of names within each
ca'tegoi'y is maintained in the order of their respective inter-se éeniority in
the State Forest Service. Regulations 5 (3A) and 5 (4) provides as under:

“6(3A) The Selection Committee shall classify the eligible
officers as ‘Outstanding’, ‘Very Good’, ‘Good’ and
‘Unfit’ as the case may be on an overall relative
assessment of their service records.

5(4)  The List shall be prepared by including the required
number of names, first from amongst the officers
finally classified as ‘Outstanding’ then from amongst
those . similarly classified as. ‘Very Good and
thereafter from amongst those similarly classified as
‘Good’ and the order of names inter-se within each
category shall be in the order of their seniority in the

- State Forest Service.”

5.4 ltis further submitted that the ACRs of eligible officers are the basic
inputs on the basis of which they are categorised as ‘Outstanding’, ‘Very
Good', ‘Good’ and ‘Unfit’ in accordance with the provisions of Regulation

5(3A) of the Promotion Regulations. The Committee does not base its -

assessment of officers on any synopsis done by the State Govt. as
contended by the Petitioner. As per the uniform and consistent
procedures and practices followed in case of promotions to the All India
Services, the Selection Committee examines the service records of each
of the eligible officers, with speéial reference to the performance of officers
during the years preceding the year for which the Select List is being
prepared, deliberating on the quality of the officer as indicated in the
various columns recorded by the reporting/reviewing officer/acéepting
authority in the ACRs for different years and then, after detailed
deliberations and discussions, finally arrives at a classification to be
assigned to each eligible officer in accordance with the provisions of the
Promotion Regulations. While doing so, the Selection Committee also
reviews and determines the overall grading recorded in the ACRs to
ensure that this is not inconsistent with the grading/remarks under various
parameters or attributes recorded in the reépective ACRs. However, the

final grading assigned by the Selection Committee may be different from

~ his final ACR grading. The grading given by the reporting/reviewing

officers in the ACRs reflects the merit of the officer reported upon in
isolation whereas the classification made by the Selection Committee is

on the basis of a logical and in-depth examination of the service records of

all the eligible officers in the zone. The Selection Committee also takes &9”%

e e £

€T TIRTICENLR §. QINKA)

watsfaa/Under Secretary
rec B YR §ar ensYa

Un Tu' "1 Service Commiest )

L ew Lelhu=}1006

—~—




w

[ g

4 WX

into account orders of appreciation for meritorious work done by the
concerned officers, if any. Similarly it also keeps in view orders awarding
penalties or any adverse remarks communicated to the officer, which even
after due consideration of his representation, have not been completely
expunged. The Selection Committee makes its assessment in a fair and
objective manner. The procedure adopted by the Selection Committee in
preparing the Select Lists is uniformly and consistently applied for all
States and Cadres for induction of the State Service officers into the All

India Services.

5.5 lItis further submitted that the Selection Committee undertakes the
detailed exercise enumerated above solely with a view to ensuring
objectivity and fairness in the selections. The Selection Committee follow
uniform brocedures, norms and yardsticks for evaluation of ACRs of
officers in the zone of consideration, and apply the same uniformly and
consistently to all States/Cadres for induction to the All India Services.

5.6 The matter relating to assessment made by the Selection
Committee has been contended before the Hon'ble Supreme Court in a
number of cases. In the case of Nutan Arvind Vs. Union of India & Others,
the Hon'ble Supreme Court have held as under:-

“When a high level Committee had considered the
respective merits of the candidates, assessed the grading
and considered their cases for promotion, this Court
cannot sit over the assessment made by the DPC as an
appellate authority.”

[(1996) 2 SUPREME COURT CASES 488]

5.7 Inthe case of Durga Devi & Another Vs. State of Himachal Pradesh
& Others, the Apex Court have held as under:-

“In the instant case, as would be seen from the perusal of
the impugned order, the selection of the appellants has
been quashed by the Tribunal by itself scrutinising the
comparative merits of the candidates and fitness for the
post as if the Tribunal was sitting as an appellate authority
over the Selection Committee. The selection of the
candidates was not quashed on any other ground. The
Tribunal fell in error in arrogating to itself the power to
judge the comparative merits of the candidates ~rA
consider the fitness and suitability for appointmen’

was the function of the Selection Committe -
observations of this Court in Dalpat Abasahe’

case are squarely attracted to the facts of ¢

case. The order of the Tribunal under the c;

cannot be sustained. The appeal succe

allowed. The impugned order dated 17

quashed and the matter is remitted to the~
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\; fresh disposal on other points in accordance with the law

o after hearing the parties.”
[1997(4)-SCC -575]

5.8 In the case of State of Madhya Pradesh Vs. Shrikant Chapekar, the
Hon’ble Supreme Court has held as under:- /

“We are of the view that the Tribunal fell into patent error
in substituting itself for the DPC. The remarks in the
ACR are based on the assessment of the work and
conduct of the official/officer concerned for a period of
one year. The Tribunal was wholly unjustified in reaching
the conclusion that the remarks were vague and of
general nature. In any case, the Tribunal outstepped its
jurisdiction in reaching the conclusion that the adverse
remarks were sufficient to deny the respondent his
promotion to the post of Dy. Director. It is not the
function of the Tribunal to assess the service record of a
Government servant, and order his promotion on that
basis. It is for the DPC to evaluate the same and make
recommendations based on such evaluation. This Court
has repeatedly held that in a case where the
Court/Tribunal comes to the conclusion that a person
was considered for promotion or the consideration was
illegal then the only direction which can be given is to
reconsider his case in accordance with law. It is not
within the competence of the Tribunal, in the fact of the
present case, to have ordered deemed promotion of the
respondent”.
[JT 1992 (5) SC 633]

5.9 In the case of Dalpat Abasaheb Solunke Vs. B S Mahajan, the
Hon'ble Supreme Court have held as under:-
“It is needless to empahsise that it is not the function of
the Court to hear appeals over the decisions of the
Selection Committees and to scrutinise the relative merits
of the candidates. Whether a candidate is fit for a
particular post or not has to be decided by the duly
constituted Selection Committee which has the expertise
on the subject.”,
[AIR 1990 SC 434]

5.10 In the case of Smt. Anil Katiyar Vs. Union of India & Others, the
Hon’ble Supreme Court have held as under:-

“Having regard to the limited scope of judicial review of /

the merits of a selection made for' appointment to a

service of a Civil post, the Tribunal has rightly

proceeded on the basis that it is not expected to play the

role of an appellate authority or an umpire in the acts

and proceedings of the DPC and that it could not sit in

judgement over the selection made by the DPC unless

the selection is assailed as being vitiated by mala fides

or on the ground of it being arbitrary. It is not the case

of the appellant that the selection by the DPC was 4

vitiated by mala fides.” (\!58"}}
: [1997(1) SLR 153] ‘
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511 It is further submitted that the Promotion Regulations also provide
for consideration of officers whose integrity certificate is-withheld by the

State Govt. or against whom there are disciplinary/criminal proceedings /

unexpunged adverse entries in their Service records. If such officers are

*‘foau-naa 'fit for inclusion in a Select List on the basis of the overall

assessment of their service records in terms of Regulation 5 (3A) and 5(4)

then they are included in the Select Lists provisionally in accordance with

the provisions of proviso to Regulation 5(4). The first and second proviso

to Regulation 5(4) of the Promotion Regulations reads as under: -

“Provided that the name of an officer so included in the list shall be
treated as provisional if the State Government withholds the
integrity certificate in respect of such an officer or any proceedings,
departmental or criminal are pending against him or anything
adverse against him which renders him unsuitable for appointment
to the service has come to the notice of the State Government.”

“Provide further that while preparing year-wise Select Lists for more

than one year pursuant to 2" proviso to sub regulation (1), the
officer included provisionally in any of the Select List so prepared
shall be considered for inclusion in the Select List of subsequent
year in addition to normal consideration zone and in case he is
found fit for inclusion in the suitability list for that year on a
provisional basis, such inclusion shall be in addition to the normal
size of the Select List determined by the Central Government for
that year.”

5.12 As per the provisions of Regulation 6 and 6-A, the State Govt. and
the Central Govt. are required to furnish their observations on the
recommendations of the Selection Committee.  After taking into
consideration the observations of the State Govt. and the Central Govt.
and the requisite records received from the State Govt., the Commission
take a final decision on the recommendations of the Selection Committee
with or without modifications in terms of the provisions of Regulation 7.
The appointments to the IFS are made from the Select List by the Central
Govt., Ministry of Environment & Forests during the validity period of the
Select List |

5.13 It is further submitted that as per the secoh_d proviso to Regulation
7(4) of the Promotion Regulations, the name of an officer who has been
included provisionally in a particular Select List can be made

unconditional by the Commission if a proposal for the same is received
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from the State Government while the said Select List is valid. Once suct?a
proposal is received from the State Govt. within the validity of the Select
List, the Commission shall decide the matter within a period of forty five
days or before the date of meeting of the next Selection Committee,
whichever is earlier and if the Commission declares the inclusion of the
provisionally included officer in the Select List as unconditional and final,
the appointment of the concerned officer shall be considered by the
Central Government under Regulation 9 of the IFS Promotion Regulations
and such appointment shall not be invalid merely for the reason that it was

made after the Select List ceased to be in force.

5.14 Regarding validity of the Select List, it is submitted that In
accordance with the provisions of Regulation 7(4) of the IFS Promotion
Regulations, the Select List shall remain in force till the 31% day of
December of the year in which the meeting of the Selection Committee
was held or up to 60 days from the date of approval of the Select List by

the Commission, whichever is later.

FACTS OF THE CASE

6. It is respectfully submitted that a Selection Committee Meeting was
held on 13.06.2005 to prepare the year-wise Select List of 2002, 2003 &
2004 for promotion of SFS officers to the IFS of Assam-Meghalaya Joint
cadre, Assam Segment against 04 (four), 01 (one) and 02 (two) vacancies
respectively determined by the Govt. of India. Accordingly, the zone of
consideration for the year 2002, 2003 and 2004 was 12, 03 and 06
respectively. The Committee considered the name of the applicant at
S.No. 07, 03 and02 in the eIigibiIity lists for the years 2002, 2003 & 2004
respectively. The Applicant was assesgggqu the Commlttee as ‘Good’ N

_._...—-4"

for all the three years on an overall assessment of his service records.

—

On the basis of this assessment, his name could not be included in any of
the Select Lists as officers having higher grading were available for
inclusion' in the Select Lists under the provisions of Regulations 5(4) and
also due to the statutory limit on the size of the Select Lists for the
respective years. As such, the officer was duly considered for promotion
to the IFS in accordance with the rules and regulations, but could not be
included in any of the Select List on account of comparatlvely Iower

——
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MAIN CONTENTIONS OF THE APPLICANT

7. The Applicant has filed the instant OA on the fo‘llowing grounds: -

.-_."“’

() That the Selection Committee that met on 13.06.2005 to
prepare the year-wise Select List of 2002, 2003 & 2004 for
promotion of SFS officers to the IFS of Assam-Meghalaya
Joint cadre, Assam Segment conducted the selection in
violation of the procedure prescribed for such selection and .
made recommendations ignoring relevant and vital materials.

(i) That consideration of the departmental proceedings pending j
against the applicant by the Selection Committee in
proceeding to conduct the said selection has adversely
affected the service career of the applicant and he has been
deprived of his due legitimate promotion to the IFS cadre.

(i) That the departmental proceedings initiated and pending
against the applicant having been dropped and he being
exonerated of the charges framed against him vide issuance
of the order dated 07.10.2005, the ACR's of the applicant for
the years 1999-2000, 2000-01, 2001-02, 2002-03 ought to
have been re-casted inasmuch the said ACR's were written
with the said departmental proceedings as its back drop
resulting in suppression of the actual merit of the applicant
therein.  Failure on the part of the authorities of the
Government of Assam in taking due steps in this connection
has resulted in denial to the applicant of a proper
consideration of his actual merit resulting in denial of
promotion to the applicant to the cadre of IFS.

against the applicant having not been placed before the !
Selection Committee, there was an improper consideration in
the case of the applicant denying to him .his due and
legitimate right for inclusion in the select lists in question.
The said infirmity goes to the very root of the selections held
for the years 2002, 2003 and 2004 and accordingly the select
lists prepared by the UPSC for the said years as well as the
consequential orders of promotions issued basing on the
same are liable to be set aside and quashed.

(iv)  That the dropping of the departmental proceedings initiated\

REPLY TO THE CONTENTIONS

8.1 In reply to the contention of the Applicant made in para 7(i) above,
it is most respectfully submitted that, the Selection Committee that met on
13.06.2005 assessed all the officers. for inclusion in the Select List based
on an overall relative assessment of their service records made available
by the State Govt. in accordance with Regulation 5 (3A) and 5 (4) of the
Promotion Regulations, by applying unlform standard/yardstick as brought (\‘)7"‘"
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in para 5.3 to 5.5 above. The Selections were made in a fair and objective
manner, as is done for all States/Cadresv for induction to the All India

L}

Services.

8.2 Regarding contention of the applicant at para 7(ii) to 7 (iv) above it
is submitted that, as already outlined in para 5.11 above, the Promotion
Regulations provide for the consideration of officers whose Integrity
Certificate has been withheld by the State Govt. or against whom there is
a pending Departmenta! enquiry/Criminal enquiry Junexpunged adverse
remark. As explained in para 5.11 above, such an officer is assessed on
the basis of his service records, and if found otherwise suitable, he is
included in the Select List on a provisional basis. Thus it is clear that the
inclusion of an officer in the Select List depends only on the overall
relative assessment of his service records done by the Selection
Committee and the pendency of Departmental enquiry/Criminal enquiry/
adverse remarks or withholding Integrity Certificate can only make h.is
inclusion in the Select List provisional, without having any bearing on the

overall assessment itself.

8.3 It is further submitted that the State Government is so'lelyv
——T

responsnble for forwarding the necessary proposals including the list of

G o -

eligible officers in order of their seniority. In the instant case, the State

. F——t——

Govt. had informed before the Selection Committee Meetmg that there
a————— e

was a Departmental Enquiry pending against the appllc_;ant. Further as
the applicant has himself submitted, he was exonerated of charges
against him vide the State Govt. order dated 07.10.2005. As such, there

was a Departmental Enquiry pending against him at the time of the

>meeting. However, the Selection Committee considered the applicant at

Sl. No. 7,3 and 2 of the eligibility list for the Select Lists of 2002, 2003

and 2004 respectively.. On an overall assessment of his service records

the Committee graded him as 'Good' for all these years. He could not be |

included in any of the Select Lists on the basis of this grading as there

were officers with better grading available for inclusion and due to the
statu'tory limit on the size of thé Select List. Thus, his non-inclusion in thé
Select List was on account of his lower gradings assigned to him by the
Selection Committee on the basis of an in depth assessment of his

service records As explained in para 8.2 above, the pendency of

Departmental Enqwry against him could only have made his inclusion &5&"’)
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provisional if he had been recommended for inclusion in the Select List on

the basis of his gradings.

8.4  As regards the contention of the applicant that the failure on the part
of the State Govt. to re-cast his ACRs for the years 1999-2000, 2000-01,
2001-02, 2002-03 after the depértmental proceedings initiated and pending
against him were been dropped and he was exonerated, resulted in denial
to the applicant of a proper consideration of his actual merit and denial of
his promotion to the IFS, it is respectfully submitted that the custody and
maintenance of ACRs of the SFS officers is subject matter with whiéh the
State Govt. are concerned. Therefore, the submissiop being made by them

in this regard may kindly be referred to.

9. That save those points, which have expressly been admitted
hereinabove others may be deemed to have been denied by the

answering Respondent.

10. In view of the facts and circumstances stated above, the Hdn'ble

Tribunal may be pleased to dismiss the OA.

Cheds
PR
Depbnent
CEEHGALTA CIREA)
&.:.'; JluwjUnder Secretary
CWYF aar &

: ‘ g S ee Coemmi=fion

v .',f‘.‘:mov- - = 1¥1-110068:

VERIFICATION

I do hereby declare that the contents of the above Statement are
believed by me to be true based on the records of the case. No part of it

is false and nothing has been concealed there from.

Verified at New Delhi on the )4 i day of March, 2006.

§Guds
Depgnent

e AT SorglL RS, SIREA)
‘( af.«/Urnder Sect e‘tarv
s Ear e

. 13Service Commission
uw = 1’;1.?ow ¢ =1hi=110060:
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Original Application No. 315 of 2005

INTHEMATTER OF':

0O.A. No. 315 of 2005

Sri Mufakar Ali
. ... Applicant
- Versus -
Union of india & Ors.
' ... Respondents
- AND -
INTHEMATTER OF :

Written statement on behalf of the ‘
Respondents No. 7 to 13 to the Original *'
Application filed by the applicant. :

WRITTEN STATEMENT ON BEHALF OF THE RESPONDENTS NO. 7
TO 13 TO THE APPLICATION FILED BY THE APPLICANT.

1, Shri Khanindra Nath Barman, IFS, son of ... Shulogenpian., A
presently working as Deputy Conservator of Forest (Publicity), Office of the
Chief Conservator “of Forest (SF), Assam, Basistha, Guwahati — 23, do hereby
solemnly affirm and declare asfollows: | ‘

1. That 1 have been impleaded as party respondent No. 13 in the above
application. Accordingly, a copy of the same has been served upon me.1
have gone through the same and have under stood the contents thereof. 1
am conversant with the facts and circumstances of the case thereof. I
have been authonized to file this written statement on behalf of ali the
private respondents, i.e. Respondent Nos. 7, 8,9, 10, 11 and 12.1 do not
admit any statements, which do not specifically admitted hereinafier and
the same are deemed as denied. '

2.  That the statements made in paragraph 4.1 of the application, the
humble deponent has nothing to make comment on it. He, however,

does not admit any statements, which are contrary fo records,



That with regard to the statement made in paragraphs 4.2 to 4.9 of the
. application, the humble answering respondent has nothing to make
comment on it as they are being matters of records of the case. He,

however, does not admit any statements, which are contrary to records.

That with regard to the statement made in paragraphs 4.10 to 4.14 of the
-application, the humble deponent has nothing to make comment on it.
He, however, does not admit any statement, which are contrary to

records.

That with regard to the statement made in paragraph 4.15 of the
application, the humble deponent begs to state that the Selection

Committee after objective assessment alongwith merit and suitability

with due regard to the seniority prepared the select list 2002, 2003, 2004

by selecting 7 officers (Respondents No. 7 to 13) for promotion to the
post of IFS. Thereafter, a notification dated 14.11.2005 under No.

FRE/94/Part I11/367 issued by the Commissioner and Secretary to the -

Govemment of Assam, Environment and Forest Department.

PP AKINY i PrOwe i Regp erdlds 4o fine RS,
hAccordmgly, all the private respondents joined in the Aszam-Meghalaya
Joint Cadre of the IFS. The Respondent No. 7 joined on 14.11.2005 in
the IFS cadre and the other respondent Nos. 8 to 13 joined on
16.11.2005. Thereafter, the Govemnment of India, Ministry of
Environment and Forest, New Delhi vide its order dated 28.03.2006

determined the year of allotment and seniority of the respondent.

Further, the Accountant General (A&E), Assam issued necessary pay
slip in favour of the deponent for drawing the salary and all the private
respondents have drawn the salary as per the new pay slip in the IFS

scale.

Copy of the order dated 28.03.2006 whereby
determine the year of allotment in the IFS is annexed
herewith and marked as ANNEXURE — A,



éb

®.  That with regard to the statement made in paragraphs 4.16 and 4.17 of
the application, the humble deponent begs to state that the select list
bears the names of officers against the size of vacancies and in the
mstant case the Selection Committee while preparing the select list for
promotion to the post of IFS found the private respondents are suitable
after weighting the overall assessment of the officers concemed.
Whether there is a departmental proceeding is pending or not is in fact
having no place in the process of selection. The applicant mere on
anticipation filed the instant application by taking some irrelevant
materials and base lese aliegation. |

g That with regard to the statement made in paragraph 4.18 of the
éppiication, the answering respondents begs to state that after the ACR
is written, reviewed and finaily accepted, there is no scope for review or
recasting of the ACR of the officer.

F.  ThatI beg to submit that the grounds set forth in the application are not
the good grounds and the application 1s liable to be dismissed.

§.  That I beg to submit that the instant appiicaﬁon prepared and filed by
the applicant is on mere anticipation and on irrelevant grounds having

no legal force at all and is liable to be dismissed.

VERIFICATION

I Shri Khanindra Nath Barman, TFS, son of .. 3. Bhusksernnian Aaimam
presently working as Deputy Conservator of Forest (Publicity), Office of the
Chief Conservator of Forest (SF), Assam, Basistha, Guwahati — 23, do hereby ) ' '
verify that the paragraphs ....J».2... 2., 6. amd. 7. ... made in the written ’
statement are true to my knowledge; those made in paragraphs
................. e are being matter of records of the case denved

therefrom which I believe to be true and the rest are my humble submission

before this Hon’ble Tribunal.

And 1 sign this verification on this 2 of ,WQOOG.
Rhonircba Ko R,

SIGNATURE
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_ No. 17013/2/2003-1FS-11 | L
* ~ Government of India ST /,u \’
Ministry of Environment & Forests )\ \
Paryavaran Bhawan, CGO Complex,
Lodi Road, New Delhi - 110 003.

Dated the March 28, 2006

ORDER

The under-mentioned State Forest Service Officers of Assam Cadre
were appointed to Indian Forest Service vide Motification of even number. dated the
7% November, 2005. Their seniotity and year of allotment are ‘required to be
determined in terms of the provisions of Rule 3(3)(ii) of the Indian Forest Service
(Regulation of Seniority) Rules, 1997 which stipulates that "the year of allotment-of a
promotee officer shall be determined with reference to the year in which the meeting
of the Committee to make selection, to prepare the select list on the basis of which
he was appointed to the Service, was held and with regard to the continuous service
rendered by him in the State Forest Service, up to 31* day of December of the year
immediately before the year in which the meeting of the Committee to make

selection was held".

2. As pér the i'nformat_ion furnished by the State Government of Assam, the
details of service rendered in the grade of State Forest Service by these officers are
given below :-

Name 1 Year for which Completed [ “Year of Weightagey !
S/Shri the Selection years of service admissible in terms of
Committee - | rendered in SFS | Seniority Regulations
Meeting was as on
, held 31.12.2001 L
Sanjib Kr. Bora 2002 .} 20 OYears
Kailash Khargharia - 2002 19 . _6Years |
Md. Abdul Kuddus _ 2002 19 o cdhears
Rup Nath Brahma__ 2002 - 19 | .. GYears
Name Year for which | Completed | Year of weightage |
S/Shri the Selection | years of service | admissible in terms of '?
 Committee | rendered in SFS | Seniority Regulations |
Meeting was - as on ' i
- held _ 31.12.2002 e
Md. Debiruz Zaman 2003 20 6 Years
Name Year for which | Completed Year of  weightage
S/Shri the  Selection | years of service | admissible in. terms of !
Committee rendered in SFS | Seniority Regulations
Meeting  was | as - - on -
e ! held . 31.12.2003 :
’\%mr Gits T g0y ] ar T gYeas T
/ nindra _ Nath 2004 21 7 Years
ooBamen Lo L
cwid
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 Copy for distribution to:- '

1.

2.

The Chief Secretary, Government of Assam, Dispur, Guwahati.

The Chief Secretary, Government of Meghalaya, Shillong.

In terms of Rules 3(3) (ii)
- Seniority) Rules, 1997, their se
Service Is as follows - -

Name

|
i

1

CHath |

T

S

No Sishe
12

1! Sanjib Kr. Bo:a AR
2 | Kailash Khargharia
’_gw_ Md. Abdul Kuddus _ -
4 Rup Nath Brahma o
5| Md. Debirz Zaman i
6 | Mamat Kalita

7 | Khanuindra

Barman

-5 -

-2-

Yearof |
allotment :
4

" 1996
1996
199
1997
19‘3/
1997

S PR —

and 4 of the Ihdian Foreal Semviorn toegulaten
niority and year of allotment in the Indian forest

5

L of

‘ Placement

i BGION Shn C San Uam(.orth, (PP 10%) o
L Bnlp W Shrl San}b kr. Bora, (5F5:1990) E
. Below Shn Kailash Vhargharla (SF5:1996) ‘
Below Shn Md Abdul Kuddus, (5FS:19%0) l
Belox Shri Utpal Bora,(RR: 1Q97) o
BC(O\/ Shri Md. Debiruz Zaman (6F5: 199 ')
‘Below Shri Mamat Kallld (st 19 )/)

Ao 0

( Asﬁok Kumar )

Under Secretary to the Govt. Of Indio

The Secretary, Union Public Service Commission, New Delhi,

- The Principal Chief Conservator of Forests, Assam, Dispur, Guwahati.

The»Accountant General, Assam, Dispur, Guwahati.

Copy for Guard File/Civit List.

Y
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ORILINA% APP#.I'STAHT;IgN NO.

Cowék i Eerch J

IN THE HON'BLE CENTRAL ADMINISTRATIVE TRIBUNAL - §\

GUWAHATI BENCH

Mufakhkher Ali -

Vs.

Union of India & Others -

Reply on behalf of the Respondent No. 1

3.15 /2005 \ 60‘

vy (GeSC

SF‘
(-

.06

Mg - [
. n. ¢

Applicant f
pplican

’-0
Fe

Respondents

I, Ashok Kumar, aged 49 years S/o Late Shri L D Kalra,

working as Under Secretary in the Ministry of Environment &

Forests, Government of India, Paryavaran Bhawan, New Delhi do

hereby solemnly affirm and say as under: -

2. That I am Under Secretary in the Ministry of Environment &

Forests, Government of India, New Delhi and having been

authorised, I am competent to file this reply on behalf of

Respondent No. 1.

I am acquainted with the facts and

circumstances of the case on the basis of the records

maintained in the Ministry of Environment & Forests. I have

gone through the Application and understood and contents

thereof. Save and exCept whatever is specifically admitted in

this reply, rest of the averments will be deemed to have been

denied and the Applicant should be put to strict proof of

whatever he claims to the contrary.

4L,ﬁ

(lrasiy e .U"“*r\

Sccmw» i ! Yragdisy
Min, of Envirorment s ¥ 01846
Potyaveran Bhowan, {odni Road
C. G. O. Compiax, New Delhi ~ 3
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3.1

3.2

3.3

3.4

3.5

VvV

Sh Mufakhkher Ali, the applicant herein, is a State Forest
Service officer of Assam, and has agitated about his non
inclusion in the select lists prepared by the Selection
Committee for the years 2002, 2003 and 2004. He has prayed
for a direction to the respondents to cqnvene review Selection
Committee Meeting to prepare select lists for the years 2002,

2003 and 2004 so that his name is considered for promotion

" to the IFS cadre of Assam..

Indian Forest Service (I.F.S.) is one of the three All India

Services constituted under the All India Services Act, 1951.

The service is organised into cadres, one each for a State or a

~ group of States.

Appointment of persons to this Service is made as per
provisions made in the IFS (Recruitment) Rules, 1966, IFS
(Appointment by _Competitive Examination) Regulations, 1967
and IFS (Appointment. by Promotion) Regulations, 1966 and
other provisions as amended from timé to time.

Promotion of State Forest Service Officers (SFS) to the Indian
Forest Service (IFS) is made under IFS (Appointment by
Promotion) Regulations, 1966 as amended from time to time
(hereinafter referred to as Promotion Regulations).

Regulation 3 of the Promotion Regulations enjoins the
constitution of the Corﬁmittée to select the promotees under
the chairmanship of the Cﬁairman of the UPSC or its Member,
who shall prepare, under Rule ‘5, a list of hsuitable officers.

Regulation 6 mandates the State Government to forward the

G& ﬁ "' ;Mh Le i
{ndar SRy, 5o+ o RTR

fein, of Environment 8 Forass
Paryavarar Bhavian, Lodni Road
C. G, O, Comrpax, Naa Dadti ~ 3
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Y

select list to the UPSC for approval. Under Regulation 7 the

UPSC may approve the list finally with such modiﬂcations,-.if
any, as may in the opinion of UPSC be just and proper. Under
sub regulation 3 of Regulation 7 the 'Iist finally approved by
the UPSC shall form the select list of the promotee officers.
’Thereafter, under Regulation 9, "Appointments of the
members of the State Forest Service to the Service shall be

made by the Central Government on the recommendations of

the State Government in the order in which the names of

members of the State Forest Service appear in the Select List
for the time being in force."
In regard to the eligibility conditions for being considered by

the Selection Committee are - concerned the answering

respondent submits that the third proviso to sub-regulation 2

of Regulation 5 of the Pfomotion Regulations mandates that
the Committee shall not consider the case of a member of the
State Forest Service unless on the first day of January of the
year in which it m.eets,‘ he is substantive in the State Forest
Service and has completed not less than eight years of
continuous service (whether ofﬁciating or substantive) in
post(s) included in the State Forest Service. Further, the sub-

regulation 3 of Regulation 5 of the Promotion Regulations

“mandates that the Committee shall not consider the case of

the members of the State Forest Service who have attained

the age of 54 years on the first day of January of the year in

which it meets. This means that the three requirements, .

Doy
uﬂ&‘"g ﬂé'ﬁ*a)":') oA, of India

Mitn. nf Eaviranmant # Farasle
Banyuvnrs Rndwn, Lot Road
Ly, Comoix, New Bald -~ 3

e
R s twie W
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namely, substantive appointment in the State Forest Service,
completion of not less than eight years of continuous service
(whether oﬁ:lciating or substantive) in posf(s) included in the
State Forest Service and not having attained the age of 54
years on the first day of January of the year in which the
Selection Committee meets, must be fulfilled before the name
of an officer of State Forest Service can be considered by the
Selection Committee for inclusiqp in the Select List. In other
words, as per IFS((Appointment by Promotion) Regulations,
1966, all the following three conditions must be satisfied as
on first day of January of the year in which the Selection

Committee meets before the name of an officer of State

Forest Service can be considered by the Selection Committee

(1)he is substantive in State Forest Service
(2)he has completed not less than eight years of
continuous service (whether officiating or

substantive) in post(s) included in the State
Forest Service ;

(3)and he has not attained the age of 54 years

It is further submitted that the answering respondént has a
Iirhited role in the selection and the appointment to the IFS
under the Proﬁotion Regulations. It is only on the basis of the
documents supplied by the State Government to the Union
Public Service Commission that the list is prepared by the
Selection Committee which is headed by the
Chairman/member of the. UPSC and appointments of the

members of the State Forest Service to the IFS are to be

‘gs&lwg. i 1,
Um!or’ ecretary, Govl of 'ndﬁ/
Min. of Enviranmaent & Forests
Baop ot Bhawsn, Lo Boad
G Oy o Doy, Now Lol - 3
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made by the Central Government on the recommendations of

the State Government in the order in which the names of the

members of the SFS Officers appear in the Select List. Having

thus submitted the brief background of the case, the

answering respondent submits his reply to the averments

made in the Original Application in the succeeding paragraphs.

Reply to the Facts of the case:

4.1

4.2

4.3

4.4

4.5

In reply to para 4.1 the answering respondent has no

comments.

In reply to para 4.2 the answering respondent has no

comments as the averments made therein relate to
respondent n_o; 2 whose reply statement may kindly be
referred to.

In reply to para 4.3, the answering respondent has no
comments as the averments made fherein relate to
respondent no. 2 whose reply statement may kindly be
referred to.

In reply to para 4.4, the answering respondent has no

comments as the averments made therein relate to

respondent no. 2 whose reply statement may kindly be

referred to.

In reply to para 4.5, the answering respondent has no
comments as the averments made therein relate to
respondent no. 2 whose reply statement may kindly be

referred to.

¢ ARG SUMAR |
‘mdar‘g:s‘j?tgw. Sovi. of ind'n
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46 In reply to para 4.6, the answeri'ng respondent has no
‘comments as the. averments made therein relate to
respondent no. 2 whose reply statement may kindly be
referred to.

4.7 In reply to paraA4.7, fhe answering respondent has no
comments as the averments made therein are mattef of
record. |

4.8 .In reply to para 4.8, the answering- respondent has no
comments as the averments made therein relate to
respondent no. 2 whose reply statement may kindly be
referred to.

4.9 . In reply to para 4.9, the answering respondent hés no-
comments as the averments made therein relate to
respondent no. 2 whose reply statement m?y kindly be
referred to.

4.'10 In reply to para 4.10, the answering respondent has no
comments as the averments made therein relate to
respondent no. 2 whose reply stat\ement may kindly be
referred to.

4.1i' In reply to para 4.11, the answering respondent‘
submits that in terms of proviso to Regulation 5(4) of
the IFS(Appointment by Promotion) Regulations, 1968,
it r\las been provided that the name of an officer
included in the list shall be treated as provisional if the
State Government withholds the integrity certificate in

respect of such an officer or any proceedings,

»?)2/()
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4.12

4.13

<«

departmentél"or criminal, are pending against him. 2"
Proviso to Regulation 7(4) provides that in the case of

provisionally included officer, where the State

Government has forwarded the proposal to declare a

provisionally included officer in the select list as
"unconditional" to the Commission during the period
when the sélect list was in force, the Commission
shall decide the matter within a period of ninety days or
before the date of meeting of the next selection
committee, whichever.is earlier and if the Commission
declares the inclusion of the provisionally included
officer in the select list as unconditional and final, the
appointment of the concerned officer shall - be
considered by the Central Governmenf under regulation
9. 2" Proviso to regulation 9 of the Promotion
Regulations provides that the appointment of an officer,
whose name has been included in the select list
provisionally, shall be' made only after the name is
made unconditional by the Commission.

In reply to para 4.12, the answering respondent has no
comments as the averments made therein relate to
respondent no. 2 and respondent no. 3 whose reply
statement may kindly be referred to. |

In reply to para 4.13, the answering respondent has no

comments as the averments made therein relate to

f\?l,_Q«L/
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4,14

4.15

4.16

4.17

%
respondent no. 2 whose r_eply statement may kindly be
referred to.
In reply to para 4.14, the answering respondent has no
comments as the averments made therein relate to
respondent no. 2 and respondent no. 3 whose reply
statement may kindly be referred to.
In reply to para 4.15, the ansWering respondent has no
comments as the averrhents made therein are nﬁatter of
record.
In reply to para 4.16, the answering respondent
submits that in terms of the Promotion Regulatipns

appointment to the IFS of the members of the State

Forest Service are to be made by the Central

Government on the recommendations of the State
Government'in the order in which the names of the

members of the SFS Officers appear in the Select List.

The name of the applicant'was not included in the.

Select List and therefore he was not appointed to' IFS

by the answering respondent.

In reply to para 4.17 the answering respondent submits
that in Syed Khalid Rizvi Vs. Union of India 1993 Supp
(3) SCC 575, it was held in para 31 by the Hon'ble
Supreme Court that no empioyee has a right to
promotion; the only right is that he is entitled to be
considered for promotion according to rules. The

petitioner herein was duly considered for promotion to

fnder Secretary, Govt, 0f India
fin, nf Epveonman £ Forests
[T i omeemt et g
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IFS under the rules but his name was not included in
the Select List. There is no provision in the Promotion
Regulations for review of a Select List which has been
approved by the UPSC and acted upon by the Gowvt of
India.

4.18 In reply to para 4.18 the anéwering respondent
submits that he has no comments as the averments

made therein relate to respondent no. 2 whose reply

statement may kindly be referred to.
PRAYER

In view of the foregoing paragraphs, it is submitted that the
present Application is ‘devoid of any merit and deserves to be
dismissed forth with and the Respondent prays accordingly.

A

AS Qu.,mumar)

Undogr $ ﬂ:cmm Govi. of India
daie, of Enui -«vnn(“‘ GSEs
i . Lt Vot Doge
MEVIETI I

IR ‘:..4_ iy Bamel

VERIFICATION

I, Ashok Kumar, Under Secretary to the Government of India having
my office at Paryavaran Bhawan, CGO Complex, Lodi Road, New
Delhi - 110 003, do hereby verify that the contents stated above are
true and correct to the best of my knowledge, belief and information
and that nothing has been suppressed there'fr_om.

Verified at New Delhi on this the 18 day of May, 2006.

Ay (dw

Mty HIUMMNC
Uudm acretary, Govt. 2f Indis
Bsin, of Envi ireRmant a Fﬁrﬂct«;
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ORIGINAL APPLICATION NO. 315/05

IN THE MATTER OF :e

O.A. NO., 315/05
Shri Mufakar Ali
«ese Applicant
wVS e
Union of India & Others

[ EREEX) ReSpondentS

~ AND~

IN THE MATTER OF s#

Written statements on behalf

of the Chief Secretary to the
Govt.. of Assam (Respondent No,
1) the Secretary to the Govt.

of Assam, Deptt. of Personnel,
Dispur, Guwahati-6 (Respondent
No.5) and the Commissioner &
Secretary to the Govt. of Assam,
Forest Deptt., Dispur, Guwahatie
6 (Respondent No.6) to the
Oringgl application filed by
the applicant, -

(WRITTEN STATEMIENT ON BEHALF OF THE RESPONDENT NO. 2 TO TH®
APPLICARION FILED BY THE APPLICANT)

\

1 syl o R ko S e Al s O

presently working as DepupySecretary to the Govt., of Assam,
Environment and Forests Deptt., Dispur, Guwahati~6 do hereby
solemnly affairm and state as followSse

1, That the aforesaid case has been filed impleading the
Chief Secretary to the Govt. of Assam, the Secretary to the
Govt. of Assam, Personnel Deptt., Pispur, Guwahati-6 ani the
Secretary to the Govt, of Assam, Forest Deptt., Dispur,
Guwahati~6 as the respondent No. 1, 'Sand 6. Accordingly copies
of the aforesaid writ petition had been served upon all the
above resPondents.

cOﬂtdoegZ/_
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B 24 That the statement made in Paragragh 4.1 of the

: ol
application the humhle deponent hasAahgggg to make
- comment on it. He, however, does not admit any statements
which are contrary to records, . -

3o That with regard to the statement.made in'paragraph of.
4.2 of the application, the humble answering respondent
has nothing to make comment on it as they are being matter
of records of the case, He however does not admit any
statement which are contrary to records.,

4. That with regard to the statement made in paragraphg'

4.3 to 4,6 the humble answering respondent begs to state

thkt on the basis of charges for alleged involvement and
financial ireegularities the'applicant was asked to whow
cause vide letter No,FRE.62/2001/406 dated 12-12-02 under

the provision of Assam Services (Discipline and Appeal) ‘
Rules, 1964. He made his replies denying the.charges levelled.
against him, Thereafter, an enquiry.was'made inte the charges
levelled against him and he submitted his findingsvide letter
dated 4-7-05, After careful examination of findings of the
enquiry officer the Departmental proceé@ing of the épplicant
was dropped and he had been eéxonerated from all the charges,
However he was warned to be careful in future in view of

" two charges levelled against the applicant,

. \\
5S¢ That with regard to the statement made in\paragraphs

AeT, 4.8 and 4.9 of the application the answering respondent
" has nothing to make comment on it, He, however, does not
admit any, statements which are contrary to records,

6e¢ That with regard to the statement made in paragranhs

4,10 to 4.14 of the application the humble answering _
respondent begs to state that Annual Confidential Report

of the employee is written after assessing the performance,
charac;ér/and qualities for t he respective year as pér the
provision laid down in the Assam Services (Confidential Rolls)

: Yoy
Rules, 1990. The confidential Report are thenhxﬁ§¥%%3ﬁby'the

reviewing avthority and after reviewing the confidential
Report completely it is finally accepted. After the ACR is
written, revedwed and accepted absolutely there is ne such

proviéion in the said Rules €or recasing of the accepted ACR,

Contdesea/-
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Whether the officer is facing departmental proceeding
or not is immaterial as it has no relevance while writing
the ACR. The Departmental proceeding. is in fact not reflected
in the ACR. While writing during the pendency of the proceedings.
Further the Departmental proceeding is not any way influence .

- in writing the ACR.

l

Further it is stated that pending departmental proceeding
is not a bar for selection in resp=ct of the applicant for
promotion to the cadre of IFS. i ‘

7. That with regard to the statement made in paragraph 4,15

of the application the humble answering respondent begs to '
state that the selection Committee after objective assessment ’
alongwith merit and sugtability prepared the selecct list by
selecting 7 officers to the cadre of IFS and accordingly &=
a notification dated 14-~11~05 under no FREuéZ/Part I111/367
was issued by the Commissioner & Secretary to the Govt, of
Assam, Enviromental and Forests Department by appointing %
private respondent to bhe cadre of IFSa

8+ That with regard to the statement made in paragraphs 4.16
and 4.17 of the application the humble answering respondent
begs to state that it is not 'a fact that exclusion of the

bame of the applicant in the notification datedi} m11=05,
issued by the Ministry of Environment & Forests ew Delhi
which was republished vide notificatidon dated 14411205, enhy

because of the pendency of the departmental preceeding. "

d It respectfully begs to state that whether the departmental

proceediﬁg is pending or not is in fact having no place of
process of selection. The instant writ petition is in fact filed

-on mere anticipation with some baseless'allegation.

9, That with régard to the statément’méde in paragraph 4,18 of
the application the humbie answering respondent reiterate and
reaffairms the statement7made_in paragraph 6 of this written
statemente v : y

10, That the ground set forth in the apvnlication are not

‘the good ground and the application is liable to be dismiss.

11, That the appllcation has ne merit at all and is liable
to be dismiss,



¢ N oo | N
I, S}(j/'(&*g/aw\'f’.% l’f'.’y”/‘” dau ter/&\. LW"W
N7 .’".\(a./.‘:hpr'esently working as Deputy Secretary to the Govt. of
Assam, Environment & Forests Deptt,, Dispur, Guwahati=-6 do

hereby verify that the statement made in paragraphs . —— .. .

are true to my knowledge ¢ those made in paragraphs - _
are being matters of records of the case derived theréfoom

which éf believe to be true and the rest are my humble
submission before this Hon'ble Tribunal,

I have not suppress any material facts.

And x.ﬁ“-'sign this verification on this the 2?'}}‘ May, 06,
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BEFORE THE H CENTRAL ADMINISTRATIVE,
GUWAHATI BENCH : AT GAUHATI

__ORIGINAL APPLICATION No. 315/2005

Mufakhkher Ali

Frris vy g, opplt ant
/}k\m»\?&_). J%deuﬁ\ g'ﬁam_u/\,%

L e --Applicant
_V.S_ . o
Union of India & others

.......Respondents

IN THE MATTER OF

A Rejoinder by and on behalf of the applicant to
the' written ‘statement Iﬁled by the Respondents
. No. '_1 in the above noted Oﬁgina] Application.

\
-1 Shn Mufakhkhe1 ‘Al aged about 47 years S/O Late Mahboob Al

~ resident of 7" mile J alukbau Guwahan - 14 do hereby solemn]y affirm and state

as follows

L That I am the appliconf in the above noted original application and

" - as such conversant with the fact and circuinstances of the case. I have p'emsed‘ the

- “written statement filed on behalf: of the 1espondents No. 1 and have clearly

understood the contents thereof.

*

©2. . . . That save and except the statements that are specifically admitted to

~

herein below, all the averments made in the written 'staten_lent under reply, be

~

-><

- ANpeade.-



deemed to have been denied by the applicant. The applicant further does not admit
anything thatis not borne out of records of the matter of the case.

]

PRELIMINARY SUBMISSIONS

3. “That your applicant statés that the pendency of the departmental

proceeding initiated against the applicant' was also taken into consideration while

writing of his ACR’s for the relevant period :of time and the pendency of the said
proceedings and the nature of the allegations levelled against the applieapt lead to

.an improper assessment of the quality of works being discharged by him and his
‘actual merit came to be suppressed in the ACR’s. The ACR’s of the applicant for

the period . 1998 - 2003

the said proceedings as its back drop and the actual performance of the applicant

during the said period was not reflected in ifs true and proper perspective.

4. " That your humble applicant states that the nature of allegations and

‘charges framed against him vide communication dated ].8'.‘1_1.2000. has the effect

of projecting him as an officer not even fit for retention in service. The said

'chalges were framed against him on a mistaken view of the mattel and the same

were without any basis. HOWCVCI “the same having beeri placed ;before the

’ Selec‘aon Committee, it has the effect of clouding the ment- of the apphcant and

the same alonig with the ACR’s for the periods._. 1998 ,?, 003 ' written

) with the said proceedings as its backdrop had the effect of denying to the applicant

. having been dropped and he haVing been exonerated of the charges levelled .

a p1 oper assessment of his ment

5. - That your humble "applicant states that the Selection Committee.
meeting having been held before issuance of the order dated 7.10.05 (Annexure 3
to the OA), the fact of Departmental Prdceedillgs-j_rlitiated against the applicant

against him could not be blought to the notlce of the Selection Committee.

- Accordingly, there was improper consideration of the case\of applicant and his

: ment was assessed with the cloud hangmg over it in view of the charges levelled

against h1m Further the ACR’s for the period when the said proceedings were

pending having been written with. the said ploceedmgs as its -proceedings as its

' came to be written with-the pendency of g

r o



back drop, the same did not conv’eyAthe. true and proper assessment of the works
discharged by the applicant at the relevant point of time. The manner in which the

said ACR’s were recorded and the.pesition as existifi_g naturally deprived the

~applicant a proper consideration of his case.

/

6. That the name of the apphcant came to be excluded from the select

lists 1n questlon only because of the fact that the pendency of the departmental

~ proceedings 1nitiated agamst him prevented a proper consideration of the case of

the applicant in_the selection. Howevet, the dropping of the said proceedings and’

exoneration of the petitioner of the charges framed .against him, required a re-

assessment of the ACR’s of the petitioner and also convening of a Review of

- Departmental Promotion Committee for a fresh consideration of the case of the

applicant and others. The refusal on the part of the authorities "invinitiatin'g proper

measures in the matter for redressing the grievances of the applicant is to some

“how protect the promotion of the private respondents to the cadre of IFS.

. PARAWISE REPLY

7. ~ That \&ith «regard to the statements made in paragraphs 3.1 to 3.6,

y_our_deponent states that these are matters relating to the Rules and procedures in

force pertaining to selection for appointment by Promotion to the cadre of IFS, arfd

as such the applicant beg not to offer any comment. It is stated* that the applicant

fulfilled all the eligibility criteria for bemg considered for plomonon to the cadre

of IFS

8.~ -~ That with regard to the statements made in p‘al"agTaph. 4.1t04.10 and
4.12 to 4.18 of the written statement, under reply, your deponent states that there

bemg no denial by the respondents of the contentions made by the-applicant in the

AN

conespondmg paragraphs of the Original Appllcatlon the contentions as made by -

the applicant is required to be treated as admitted.

9 That with regard to the statements made in paragraph 4.11, ybur

deponent states that there having been no proper consideration of the case of the



"y

applicant and the chai‘ges levelled against him in the Departmental Proceedings
" having biased the Selection Committee, the applicant came to be excluded from
the select lists in question. The Departmental Proceedings having been dropped
and the applicant been exonerated from the charges levelled against him it was a
fit case where in the Respondents suo-motto ought to have convened a‘ Review
Departmental Promotion Committee for a fresh consideration in the matter. It is
. also mentioned that with the exoneration of the applicant from the charges levelled
against him, the charges framed against the applicant has been rendered void ab-
initio. The Respondents No.1 have failed to bring on record any material to

counter the contentions raised by the applicant in the Original Application.

10. That you’re applicant states that he has been able to make out a
prima facie case, requiring the interference in the matter by this Hon’ble Tribunal.

The original application is required to be allowed with costs.

11. That the statements made in paragraphs I, 2, 3(rarty), 4 (party),

6,%,9 (party), ——— — of this affidavit-in-opposition,

are true to the best of my knowledge, those made in paragraph 3(rarty),
Alpad), S, 7, 9 (party) being matters of record are true to my information as

derived there from, which I clearly believe to be true and the rest are my humble

submissions before this Hon’ble Tribunal.

d
And 1 sign this affidavit on this 22~ day of DéceMBEK | 2006 at

Ml AW

‘Guwabhati.
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ORIGINAL APPLICATION No. 315/2005

Mufakhkher Ali - _

| «....Applicant
-Vs-

Union of India & others

...»....iiespondents

-

"IN THE MATTER OF

A Rejoinder by and on behalf of the Applicant
t'ov the “Written Statement filed by the

Respondents No. 3 & 4 in the above noted

Original Application. -

I Shri Mufakhkher Ali, aged .a.bout 47 yéars S/O Late -Mahboob Ali, -
. resident of 7" mile Jalukbari Guwahati — 14, do hereby solelﬁnl,y affirm and state 4 '

as follows.

1. " That 1 am the applicant in the above noted original application and
as such conversant with the fact and circumstances of the case. I have perused the
written statement filed oni behalf of the respondents No. 3 & 4 and have clearly

understood the contents thereof.



+
LN

the same along with the ACR’s for the periods(- 1 M- 2003

2. That save and except the statements that are specifically admitted to
herein below, all the averments made’in the written statement under reply, be
deemed to have been denied by the applicant. The applicant further does not admit

aﬁything that is not boned out of records of the matter of the case.

PRELIMINARY SUBMISSIONS

/

3. - That your applicant states that the pendency of the departmental

‘proceeding initiated against the applicant was also taken into consideration while

writing of his ACR’s for the relevant period-;of time and the pendency of the said
proceedings and the nature of the allegations levelled against the applicant lead to
an improper assessment of the quality of works being discharged by him and his

actual merit came to be suppressed in ‘_th.e ACR’s. The ACR’s of the applicant for

‘the period 1993 - 1&(3_05_ ‘came to be written with the pendency of

the said proceedings as its back drop zind the actual performance of the applicant -

during the; said period was not reﬂgcted in its true and proper perspective.

4 ~ That your humble applicant states that the nature of al‘l-egations and-

of projecting him as an’ officer not even fit for retention in service. The said

charges were framed -against him on a mistaken view of the ‘matter and the same

were without any basis. However, ‘the same having been placed ;before the

Selection Committee, it has the effect of clouding the merit of the applicant and
- written

with the said pl'océeglings as its backdrop had the effect of A(.lenying to the applicant

a proper assessment of his merit.

5. That your humble appliéant states that the Selection Committee ,

,meeting having been held before issuance of the order dated 7.10.05 (Annexure 3
to the OA), thé fact of 'Depal‘tmental Proceedings initiated against the applicant

. having been dropped and he having been exonerated of the charges levelled

'

e

- charges framed against him vide communication dated 18.11.2000. has the effect

[}



~ against him could not be bliought to the notice of the Selection Committee.

Accordingly, there was improper consideration of the case of applicant and his

merit was assessed with the cloud hanging over it in view of the charges levelled

against him. Further the ACR’s for the period when the said proceedings were

pending having been written with the said proceedings as its proceedings as its

. back drop, the same did not convey the true and proper assessment of the works

discharged by the applicant at the relevant point of time. The manner in which the
said ACR’s were recorded and the position as existing naturally deprived the

- applicant a proper consideration of his case.

-

6. " That the name of the applicant came to be excluded from the select
lists in question, only because of the fact that the pendency of the departmental
- proceedings initiated agamst him prevented a proper con31derat10n of the case of
the applicant in the selection. However, the dropping of the said proceedings and
exoneration of the petitioner of the charges framed against him, required a re-
assessment of the ACR’S of the petitioner and also convening of a Review of
Depaltmental. Promotion Committee for a fresh con.sidera'tio‘n of the case of the
applicant and others. The refusal on the part of the authorities m mitiating proper
measures in the matter for redressing the grievances of the ‘applicant 1s to some

how protect the promotion of the private respondents to the cadre of IFS.

PARAWISE REPLY

7. That with regard to the statements made in paragraph 41,42, 51,
52 and 5.3 your deponeht respectfully state that the same pertains to the

| establishment of and the functions diseharge& by UPSC, and the procedure

followed for selecting candidates for promotion to the cadre of IFS and as such the
applicant does not admit anything that 1s inconsistent and/or contrary to the

records.



8. ~ That with regard to the statements made in paragraph 5.4, 'your

- deponent states that it is an admitted position that the Selection Commuttee

- constituted by UPSC prepares the select list in (juesﬁon by .deliberating on the

quality of the officer as indicated in the various .columns recorded by the

1eport1ng/rev1ewmg officer/accepting authonty in the ACR’s for different years

-and then, after detailed deliberations and dlscusswns ﬁnally arrives at a -

classification .to be assigned to each eligible ofﬁcer n accordance with the

- prowsmns of the Promotion Regulatlons It being the specific case of the apphcant .

~ -that i in view of the departmental proceedings initiated against him, the ACR’s for -

'the relevant period during the pendency of the said proceedmgs did not reflect the’

actual quality of thie work dischar ged by him and in view of the allegation levelled

.1mproper assessment of his merit came to be made and his actual merit came to be

suppressed in the sa1d ACR’s The ACR’s written with the pendency of the sald |
procecding are the ACR’s for the period _ 1999-20603

As such there was no proper and sufficient matenal produced ‘before the Selection

Committee, which 1esu1ted in improper consider ation of the. case of the applicant.

9. That w1th regard to the statement—made n palaglaph 5.6, 5.7, 5.8, _
59,5. 10 5.11; 5.12, 5.13 and 5.14, your deponent states that the same matters of '

record and denies anything in consistent and/or com]ary to the records of the case.

| _fO.  That with regard to the statements made in paragraph 6 of the

.'the'depal“tmental proceedings, lead to assignment of lower grading to him by the = .

written statement, under reply, your deponent states that the impfoper assessment .

of the works done by the applicant for the relevant years due to the pendency of
Selection Commlttee The reckonmg by the Selectlon Committee of the pendency-

of the depaltmental _proceedings . agamst the apphcant lead to an improper

consideration in his case resulting in his denial of promotion to the cadre of IFS.

11.  That with regard to the statements made in paragraph 8.1, 8.2 and’

- 8.3 of the written statement, under reply, your deponent states that it is his case



'

that the materials basing on which the selection in question was held, did not
~ reveal the actual merit of the applicant. Inasmuch as the ACR’s written during the
period the Departmental Proceedings_'was pending, came to be clouded by; the
allegations levelled’ against the applicant. Further, the consideration by the
* Selection, Committee of the Departmental Proceedings pending against him also
prevented a proper assessment of his merit. It was because of such improper

consideration that the applicant came to be graded as “Good”.

12. That you’re applicant states that he has been able to make out a
prima facie case, requiring the interference in the matter by this Hon’ble Tribunal.

The original application is réquired to be allowed with costs.

13. - That the statements made in paragraphs | 2,3 (Pt );’* (f"’“‘“'j);
6,8(pH), 10,01 ——  ————  of this affidavit-in-

“opposition, are true to the best of my knowledge, those made in paragraph

3(prty), Alpertty), S/ %8(p~+1) 9 being matters of record are true to my information

as derived there from, which I clearly believe to be true and the rest are my

humble submissions before this Hon’ble Tribunal.

And T sign this affidavit on this 22,,“ day of DECEMBER | 2006 at

Guwahati.
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BEFORE THE HON’BLE CENTRAL ADMIN}ISTRATIVE
GUWAHATI BENCH : AT GAUHATI

ORIGINAL APPLICATION No, 315/2005

Mufakhkher Ali
| ‘ e Applicant
-Vs- » _
Union of India & others *
e Respondents

A

IN THE MATTER OF

A Rejoinder by and on behalf of the Applicant

‘ FCLqua - He %MM

L
—

(> Brijesh Saypor
" v ade .

to the Written Statement filed by the -

Original Application.

| I Shri Mufakhkher Ali, aged about 47 years, S/O Late Mahboob Ali,
‘resident of 7" mile Jalukbari Guwahati — 14, do hereby solemnly affirm and state

as follows.

-

1. That I am the applicant in the above noted original application and.

as such conversant with the fact and circumstances of the case. I have perused the

Respondents No. 2, 5 and 6 in the above noted

written statement filed on behalf of the respondents No. 2, 5 and 6 and have fully

| understood the contents thereof.



| proceedings and the nature of the allegations levelled against the applicant lead to

2. That save and except the statements that are specifically admitted to
herein below, all the averments made in the \Wl'iften statement under reply, be
deemed to have been denied by the applicant. The applicant further does not admut

anything that is not borne out of records of the matter of the case.

PRELIMINARY SUBMISSIONS R .

3. That your applicant states ‘that the pendency of the departmental
proceeding initiated agaiﬁst the applicant was also taken into consideration while .

writing of his ACR’s for the relevant period ;of time and tﬁe pendency of the said

an improper assessment of the quality of works being discharg‘ed by him and his

actual merit came to be suppressed in the ACR’s. The ACR’s of the apphcamt for

- the period 1998 - 2003 , came to be written with the pendency of _g..

the said proceedings as its back drop and the actual performance of the applicant

during the said period was not reflected in its true and proper perspective.

4, That your humble applicant states that the nature of allegations and
charges framed against him vide communication dated 18:11.2000. has the effect

of projecting him as an officer not even fit for retention in service. The said

' charges were framed against him on a mistaken view of the matter and the same

were. without any basis. HoWever, the same having been pléced :before the
Selection Committee, it has the effect of clouding the merit of theapplicant and
the same along with the ACR’s for the periods ~ 2999- ,3003 | © written i,
with the said proceedings as its backdrop had the effect of denymg to the appheant

’

a proper assessment of his merit,

5. . - That your hurﬁble applicant states that the Selection Committee
meeting having been held before issuance of the order dated 7.10.05 (Annexure 3



[FS]

to the OA), the fact of Departmental Proceedings initiated against the applicant
having been di'opped and he having been exonerated of the charges levelled
against him could not be brought to the notice of the Selection Committee.
Accordingly, -there was improper consideration of the case of applicant and his
merit was assessed with the cloud haﬂging over it in vie\.w’ of the charges levelled
against him. Further the ACR’s for the period when the said-proceedings were
pending having been written with the said pt‘oceedilngs as its proceedings as its
back drop, the same did not convey tﬁe true and proper assessment of the works
discharged by the applicant at the relevant point of time. The manner in which the
said ACR’S were recorded and the position as existing naturally deprived the

applicant a proper consideration of his case.

6. That the name of the applicant came to be excluded from the select
lisfs in question, only because of the fact that the’ pendency. of the departmental
proceedings initiated against him prevented a proper consideration of the case of
the applicant in the selection. However, the dropping of the said proceedings and
exoneration of the petitioner of the charges framed against him, required a re-
assessment of the ACR’s of the petitioner and also convening of a Revieﬁv of
Departmental Promotion Committee for a fresh consideration of the case of the
applicant and others. The refusal on the part of the auﬂloﬂties in initiating propér
measures in the matter for redressing the grievances of the applicant is to some

“how protect the promotion of the private respondents to the cadre of IFS.

PARA WISE RFPLY

7. That with regard to the statements. made in paragraph 4 of the
written statement under reply, your deponent states that his contention that he was

exonerated of the charges framed against him in the Departmental Proceedings has

been admitted by the Respondents No. 2, 5 and 6. However, the unnecessary.

prolonging of the enquiry without any jﬁsti.ﬁcation has aidversé]y effected the

service career of the applicant. Had the proceedings been expeditiously completed,



there would have not existed any reason denying to the applicant his due

promotion to the IFS cadre along with the private respondents.

8. That with regard to the statements made in paragraph 5 of the
written statement under reply, the apphcant leltel ates and reaffirms the statements

made in paragraph 4.7, 4.8 and 4. 9 of the Or1gma1 apphcanon

9. That your applicant denies the statéments made in paragraph 6 of the
written statement, under reply, your dépoment reiterates and reaffirms the
_ statements made in pziragraph 4.10 to 4._14 of the OA and states that the ACR’s for
the period in question, was written with the charges levelled against the applicant
as its back drop. The pendenéy of the Departmental Proceedings and the nature of
charges levelled against him therein; the actual merit of the applicant came to bé
suppressed resulting in improper or ﬁo consideration in his case by the Selection
Committee for promotion to the cadre of IFS. Therefore, with tﬁe droppiﬁg of the
depa-l“rmental proceedings, the ACR’s in quéstion of the applicant is required to be
recast and his case is required to be considered afresh by co‘nyening a Review

Départmental Promotion Committee. S \

10. That with regard to the statements made in paragraph 7 and 8 of the
Written Statement, under reply, your deponent denies the same and states that, had
- there been a proper consideration of his case, there existed no reason for non-
inclusion of the name of the applicant in the select lists inAquestion. It is denied
that the depaftme’htal proceedings pending against the applicant was not
considered by the Selection Committee. The Reckomng by the Selection

Committee of the charges framed against the applicant and the improper lecordmg |

- of his merit in the ACR’s in question, deprived the appl;cant of his due promotion
to the cadre of IFS. |

3



1. " That with regard to the statements made ih paragraph 9, 10 and 11
your deponent denies the same and stafes that the contentions as made by the
applicant in the above noted Original Application stands un-refuted. The applicant
has been able to make out a prima-facie case requiring the interference in the
matter by this Hon’ble Court and the OA 1s liable to be allowed granting to the
applicant the reliefs prayed for therein by him.

12. That the statements made in paragraphs ), 2,3 (sarty), 4 (rarthy),

578,916 ———— T of this Rejoinder, are true to the

best of my knowledge; those made in paragraph 3 (party ), A (127HY),

;- ——— T 3 . - . 1 1 -1
b, being matters of record are true to my information as derived

there from, which I clearly verily to be true and the rest are my humble

submissions before this'Hon’ble Tribunal.

| wl
| And 1 sign this affidavit on this 22~ day of DECEMPER , 2006 at
Guwahati.
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GUWAHATI BENCH : AT GAUHATI |

ORIGINAL APPLICATION No. 315/2005

Mufakhkher Ali
- | ; o © eeenses Apphcant
_ -Vs-
* Union of India & others v
....... Respondents

IN THE MATTER OF

A Rejoinder by and on behalf of the Applicant
to the Written Statement - filed by the
Respondents No. 7 to 13 in the above noted
Original Application. B

I Shri Mufakhkhe1 Ali, aged about 47 years S/O Late Mahboob Al,

: 1651den1t of 7" mile Jalukbari Guwabhati — 14, do hereby solemnly affirm and state

as follows

L That I am the applicant in the above noted original application and

as such conversant with the facts and circumstances of the case. I have perused the

" written statement filed on behalf of fhe_ respondents N_o_. 3 & 4 and have clearly

understo‘o-d the contents thereof.
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2. - That save and except the statements that are specifically admitted to

herein below, all the averments made in the written statement, under reply, be

deemed to have been denied by the applicant. The applicant further does not admit

anything that is not borne out of records of the matter of the case.

-

PRELIMINARY SUBMISSIONS

3. That your applicant states. that the pendency of the departmental
plioceeding initiated against the applicant was also taken into consideration while
writing of his ACR’s f,or.the relevarit period ;of time aﬁd the pendency of the said
proceedings and the nature of the allegations levelled against the applicant lead to
an improper assessment of the quality of works being discharged by him and his
actual merit came to be suppressed in the ACR’s. The ACR’s of the applicant for
the period 1 ?799 - ,ZOQ 3 came to be written w1:th the‘penden.cy of L

the said proceedings as its back drop and the actual ‘performa,nce of the applicant

during the said period was not reflected in its true and proper perspective.

4 That your humble applicant states that the nature of allegations and

charges framed against him vide communication dated 18.11.2000. has the effect
of projecting him as an officer not even fit for retention in service. The said
charges were framed against him on a mistaken view of the matter and the same

were without any basis. However, the same having been placed ;before the

Selection Committee, it has the effect of clouding the merit of the applicant and

the same along with thé ACR’s for the pcribds ) 1998- 2003 li \,}, written ﬁ/
with the said proceedings as its backdrbp had the effect of denying to the applicant

a proper assessment of his merit.

5. That your humble applicant states that the Selection Committee
meeting having been held before issuance of the order dated 7.10.05 (Annexure 3

to the OA), the fact of Departmental Proceedings initiated against the applicant



" having been dropped and he having been. exonerated of the charges levelled

against him could not be brought to the notice of the Selection Committee.

Accmdmgly, there was 1mp10pe1 con51derat10n of ‘the case of apphcant and his -

- merit was assessed with the cloud hangmg over it in view of the charges levelled

- against him. Further the ACR’s for the period when the said proceedings were

pending having been written with the said proceedings'as i'ts'proceedings as its
back drop, the same did not convey the .true and proper assessment of the works

discharged by the apphcant at the relevant pomt of time. The. manne1 in which the

, ~ said ACR’s were recorded and the’ position as existing natmal_ly deprived the

applicant a proper consideration of his case.

6. | 'That the name of the applicant came to be excluded from the select

hsts in question, only because of the fact that the pendency of the departmental |

ploceedmgs initiated agamst him prevented a proper consideration of the case of

the applicant in the selection. However, the dropping of the said proceedings and

- exoneration of the petitioner of the charges framed against him, required a- re-

- Departmental Promotion Committee for a fresh consideration of the case of the

assessment of the ACR’s of the petitioner and also convetiing of a Review of

applicant and others. The 1efusa1 on the part of the authorities in initiating proper ‘

measures in the matter for redlessmg the grievances of the apphcant 1s to some

how protect the promot10n of the prlvate 1espondents to the cadre of IFS.

PARAWISE REPLY -

7. That with regard to the statements ma'd'in patégraphs 2,3and 4,

~ your deponent does not admit anything -contrary to and/or inconsistent with the

records of the case.

~

- 8. - That with- regard to the 'statelﬁents made in paragraph-5 of the

written statement, under reply, your app]icant denies the same and states that the

A

A
A

ACR’s for the period when the depaftlﬁental prbcéeding‘s were pending, having



_been written with the allegations levelled against the applicant as its back drop,

there was no material available to disclose the actual performance of the applicant
during the said peﬁod. Further the pendency of the departmental proceedings and

the allegations levelled therein against the applicant haVing been reckoned by the

" Selection Committee, he was denied a proper consideration in the Selection,

inconsequential.

resulting in his deprivation of his due promotion to the cadre of IFS.

The ‘depamnental proceedings initiated against the applicant having

been dropped, exonerating the applicant of the charges levelled against him, the

applicant is entitled for a fresh consideration of his case by convening a Review '

Departmental Proceeding. The ACR’s of the applicant for the period, when the
Departmental proceedings were pending against him are also required to be re-
casted before placing the same before the Review Departmental Promotion

Committee.

It is stated that the select list containing the names of the private
Respondents being under challenge in the instant procéedings, the appointment

and drawl by them of their pay and allowances. in the cadre of IFS is,

’

9. That with regard to the statements made in paragraph 6 of the
written statements, under reply, your deponent denies the same and states that the
departmental proceeding pending against the applicant and the charges framed
against him therein wére taken note of and considered by the Selection Committee '

while considering the case of the applicant for inclusion of his name in the select

lists in question. It is denied that the original application was file on anticipation.

The factors as highlighted by the applicant in the O.A towards challenging the
select list s in question vitiates the whole selection and according the select lists

are liable to b€ mterfered with;

10. That with regard to the statements made in paragraph 7 of the

written statement, under reply, your ;deponent denies the same and states that had



the actual merit of the applicant been re‘ﬂe.cted in the ACR’s in question and had
his merit not been suppressed in his ACR’s by reckoning the Departmental
proceedings pending against him, there existed no e'aﬂh'ly reason existing for

exclusion of the name of the applicant from the select lists in question.

1. That with regard to the statements made in paragraph 7, 8 and 9 ycur
deponent denies the same and states that the Respondents No. 7 to 13 have failed

to bring on record any material to counter the contentions-raised by the applicant

in the Original Application

12. That you’re applicant sta_tes that he has been able to make out a

7 prima facie case, requiring the interference in the matter by this Hon’ble Tribunal.

The onginal application is required to be allowed with costs.

13, That the statements made in paragraphs L2, 3 (27t4), 4(rarty)

6,%89 (f"’“’“]) y 10, 4 ——~———"~—_ of this affidavit-in-opposition,

are true to the best of my knowledge, those made in paragraph —~—
3{party ) 4lpety), 5,4 ( f’“"’f‘j) being matters of record are true to my

information as derived there from, which I clearly believe to be true and the rest

are my humble. submissions before this Hon’ble Tribunal.

"
And T sign this affidavit on this 22 ~ day of D&CEMBEK 2006 at

| Guwahati.



