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the applicant and Dr.J.L.garkar. learne

* Railway Standing counsel are present.

The applicant ‘has been removed
from service, The Qppaal ;£iled by him
before the Appellate Anthority Was 3=
‘rejecteds’ Revision’ Was also. rejected.
The contention of the appliCant is that
the aisczpl;nary preceeding (that has

- been followédg in: this case is not ta

k.

CUiE i discipl:tna y

,.tune w;th the rules. angd: regulations and
 therefore the said orders are challengé:
before this Tribunal in this proceedingi

Consiaering the issue 1nholved.ﬂlA

adjudication 18 requlred,uthewo.a. is

. admitted. Six weeks time is ,granted to

the’ reapondents to file reply statement

.

after completlon of service. ReSpondenta
are also directed te preduce the records
while filéng reply stateme,<

- POSt, On 24 .4 . 2@06,;J_;3
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i .

‘. Vica=Chairman

bb o . ;;f
2‘¢ QQZQO‘ “to Koxc 318\7&8. learned u@

railway ccunael suhmitas that he haa

'already fned reply statment. ‘and

vakalaenama. The Rq.tstry 131 ditact.od

. to. accept the same 4f othervise :ln

ogder. The applicant is gram:ed four

' weeks eimc t0. £ile rejoinder. if -any.

Post on 25 5.20060 :

;;Viéef?hatxman‘
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27.16. 2066 Judgment  pronounced in  open
Court, kept in separate sheets.
The §.%. is disposed of in terms
of tha order. No order as to costs.

|

Vice-Chairman
1bbs



IN THE CENTRAL ADMINISTRATIVE TRIBUNAL.
GUWAHATI BENCH, GUWAHATI

313 of2005 '
O.A. No Cieetesersassirearseesestiesasersesssineiaieriasinesetes eveerserair e

DATE oiT DECISION .2 %.10. 2006

Sri S.N. Borah o . :
......................... e s e ses s s s e s s ssennenneenenneesAPPliCant/s

‘Mr K.N. Choudhury, Sr. Advocate Mrs. R.S. Chowdhury, Mr G Rahul and
Mr P.N. Goswami

........................ Advocate for the
. Applicant/s.
- Versus -
Union of India & Others _
T T PP Respondent/s
Mr K X. Biswas, Railway Advocate '
resnaeee i e [T rereerenisessasaraar e Advocate for the

Respondents -
CORAM o

HON’BLE SRI K.V. SACHIDANANDAN, VICE-CHAIRMAN
HON’BLE SRI GAUTAM RAY, ADMINISTRATIVE MEMBER.

1.  Whether reporters of local newspapers Yes/No
may be allowed to see the Judgment ? ' '

2. ‘Whether to be referred to the Reporter or not ? Yes/No

3.  Whether to be forwarded for including in the Digest —
: Being complied at Jodhpur Bench ? - Yes/No -

4. Whether their Lordshlps wish o see the fair copy oL
of the Judgment ? : . Yes/No

Vice-Chairman/Member (A)



o CENTRAL ADMINISTRATIVE T’RIBUNAL
to S ' GUWAHATIBENCH o

“Original Application No. 313 of 2005.
, | -

Date of Order : This _themé;aay of Gekober, 2006. -

The Hon’ble Sri K.V. Sachidanandan, Vice-Chairman
The Hon’ble Sri Gautam Ray, Administrative Member. ‘

Sri _Surezidra" Nath Borah

S/o Late Joyram Bora |

New Giwahati, Bamunimaidum, )
District - Kamrup, Assam (781124). : c

B . . Applicant

By Advocate: ‘Mr K.N. Clioudhury, 'Sr. Advocate, Mrs. R.S.
| ‘ Chowdhury, Mr G. Rahul and Mr P.N. Goswaml
- Advocates. .

- Versus-
1. Union of India, - ' . -
Through the Secretary to the Government of India,
_ Ministry of Railways, Rall Bhawan
5 New Delh1 - 110 001 :

2. North East Frontxer Rallways,
Maligaon, :
. Guwahati- 7817011, . -
~ Through the General Manager.

3. General Menager (Safety), - ) ,
. North East Frontier Railways, _—
v ~Mahgaon Guwahati - 781 011

4. Chief Mechanical Englneer
. North East Frontier Railways,
S Maligaon Guwahati -781011..

.50 Dmsxonai Mechamcal Engineer (P)
* North East Railway, - :
Lumding,

District - Nagaon Assam (782447) o L
‘ . . . . Respondents.
N 'By Advecai:e:-, ' MrKK Biswas, Reilway Advoceté. |

~

* 4 S 0 0
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- ORDER
GAUTAM RAY, MEMBER (ADMN.) .

By this Application under Section 19 of fhe Administrative’
- Tribunals Act, 1985, the Applicant is praying for setting aside and
quashing the 1mpugned order dated 03.02.2003 under No. TP/3/LM/1-
412002 1ssued by the leswnal Mechanical Engmeer (P), N .F. Rallway,
Maligaon (Annexure ~ ‘G"), whereby the Apphcant has been removed -~
from service as well as the consequential orders passed by the
Appellate Authorities, and also for settmg aside and quashing the
dlsmplmary proceedmg 1n1t1ated agamst the Apphcant in connection
with the head-on collision between 5658 Dn ‘Kanchanjangha Express
and. Up LMG Food Grain Train at Kamakhya Station on 28.01.2002. |
The Apphcant further prays that he may be remstal:ed in service w1th

.all service benefits.

2. In a nutshell the case of the Applicant is that while he was.
serving in the N.F. Railway as a Diesel Assistant Driver, on
28.01 2002 he was asked to take charge of the Up Lumdmg Food_
Gram Train as a Dxesel Asswtant Driver from Bongaigaon. Whlle the
Applicant was approachlng the Kamakhya Station, the lfldlcatlon of
the Up Distance Signal was shoWing Yellow Aspect'and the Up Home
- Signal was also showmg Yellow Aspect The Home Slgnai was placed
in.Driver’s side which was. not visible to the Applicant due to sharp
curve in between the Distant Signal and the Home Signal. Moreover,
| the engine had a longhood. Accordingly, tl;e train of the Applioant
proceeded with caution and the Appljéantrelied on the Driver about
the 'aspectlof the Up Home Signal which was -showing Yellow. The

Applicant then saw light on the Line No. 1 in which the Applicant was -
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pr.eceeding and he realized that another traih Was either apprOacllirfg
or‘(.standi‘ng'.;,oh the other side of‘th"e same line. TheApplicant anll the
Driver tried their level best to reduce the speed of the Train but due
to' failure of A-l valve, the Emergency Brake did not work and

ultlmately colhded with 5658 Dn Kanchamangha Express The

.' Commlsswner of Raxlway Safety conducted an mqmry about the
'm'cl_dent and submitted his report. The Apphcant was placed under

‘ suspenslon on 29.01.2002 under Order No. TP/3/LM/1-4/2002 of the

Divisional Mechanical Engineer (P). On 13.06.2002, the Divisional

: Mechanical Engiheer (P) proposed to hold an inquiry against 'the
. Applxcant under Rule 9 of the Rallway Servants (Dlscxplme and Appeal)

: Rules 1968 and accordmgly 1ssued charge sheet The Apphcant

submltted that the Inquiry Officer did not take into consideration

several relevant and material aspects and finally the Dlscxplmary

Authorlty 1mposed the penalty of removal from service v1de order' ‘

' '~dated 03.02. 2003 The Applicant thereafter approached the Appellate .

Authorlty for /remewmg the order of the Disciplinary Authority. The/ '

- said appeal was’ reJected by the Appellate Autherlty which was.

Qom,municated to the Applicant by the..Diirisional Mechanical Engineer
(P) vide his No., TP/3/LM/1-4/2002 dated 15.05.2003 (Annexure - ‘T').
The'Applicant filed a representatien fer review of the impugned or_der

of removal before the Chief Operating Manager, N.F. Railway, which

was also rejected by the Revisin'g Autherity vide No. CME/SS/2/3_' |

dated 04.11 2004 (Annexure - K) ‘Being aggrleved by these orders A

the Apphcant has preferred this Orlgmal Apphcatlon challengmg the‘

' legahty and validity of the penalty of removal from service so imposed
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| _ -3_. - ‘The Respondents have ﬁled a detalled wrltten statement}_ |
':contestmg the clalm of the Apphcamt The case of the Respondents is.
- _. that the Apphcant recelved pumshment due to his carelessness and

lack of sense of responsnblhty m performmg his duty. The Applicant is

 fully aware about the gravity of the offence he had commltted for not

fukﬁlilng' the dutxes 'entrusted to him whlle runmng a train. .The

&

: Respondents submxt that a procedure for dealmg w1th safety related '

" to dlsmphnary ‘cases 1ssued by the mestry of Rallways Raxlway

Board v1de letter No E(D&A)ZOOB/RG 6-5 dated 109. 02 2003 is
foilowed in dealmg and decxdmg a departmental proceedmg case
| a'nd the same has been followed i in, the mstant case and there was no

.‘vm}atlon of any Rule and system The Respondents have 1ssued

| necessary quantum of pumshment requlred to be lmposed upon‘
' Vvacco'rdlng to the Circular of the l\/hmstry of Rallways Rallway Board
under No. 99/Safety(A&R)/6/1 dated 23.04. 1999. The Commlssmner _

5:5?‘ Radways Safety, after careful consnderatlon of all the factual‘

materxal and cxrcumstantlal ewdences at hlS dxsposa} came to the

\

| "conclnsxon that the said head- -on colhslon that occurred due to the
'passmg of tram at danger pomt was because of the ‘fallure of the
Rallways staff" and hence the pumshment 1mposed upon the

N Apphcant was absolutely in accordance mth the Dlsmplmary Rules

‘1968 The Applicant is fully responsxble for the "charges 4eweér

. case. The -Re’spondents ‘further . state- that Kamakhya} Statlon is
provided with Central Panel Interlocking ‘Signalling System where
~ there is no possibility to take '_"OFF” the Up Home Signal into

“YELLOW” as alleged by the Applicant. As pér the Employment

Reguiation .Rules,‘lo hours’ duty at a stretch is specified for a running

N\

. v . : - -
W_ + - . . L - : e
- -~ N ~ :
; . e - . . N -
. - ~ - -

agamst hlm The Applxcant was gnzen ample opportunity to defend}hls

i

-
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staff. On the date in question, no demand from the Applicant Claiming

.For Rest was received. Hence, the allegation for performing excess

) duty b-y the Applicant has no basis at all. Further, the Driver of the

train in Which the Applicant was a Diesel Assistant Driver himself
stated that the brake ‘.power was good and he tested it en route. The -

brake power was jointly tested by SSE, CNG/NCG, TI/GHY and SSE

(Signal)/GHY after the incident and it was found to be 92%. This is

aleo in conformity with the CRS inquiry re;;ort. The Applicant was not
aleﬂ: to the required degree while working in~Upl LMG Food Grain
Train as a result of which head-on collision occurred for which the
Applicant cannot escape his liability and z;esponsibility. The charges’
of his fa'ilu‘re to correct signalling aspect with the Driver as well as!his
lack of alertnes's during duty on the material date and time- were
established in the departmental inquiryl which was conducted fairly by
the ..'inquiry Officer. No running staff is booked for duty without
completion of prior road learning over any section. Had it been so, the
Applicant should have objected.and subﬁlitged'written representation
before his booking or performing such ‘duty. The Applicant was
removed from service after observing all formalities necessitated as
per Discipline and Appeal Rules and after giving him all reasonable
opportunities for his defence as required under the law on the subject.
Therefore, according to the Respondents, the application is not

tenable in the eye of law and the same is liable to be dismissed thh

_caost.

1. The undisputed facts of the case are that the Applicant

jo'ined the N.F. Railway as a Khalasi in 1981 and was ultimately

promoted as Diesel Assistant Driver. While he was working as Diesel
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Asswtant DrlverlNGC was - xssued vmth a Charge Memo dated‘
13 06. 2002 by the 5th- Respondent herem for the followmg charges -

_ o eon -‘28012002 " 5658 DN
. : : Kanchan]ungha Express train collided with-

UP LMG F/G on Line No. 1 at KM-401/8 at

o Lo "~ KYQ Station of GHY-AGT BG Single line non-
- L. 7 electrified section. As a result, coach Nos.
SR ' NRVPU:16836 & NFVPU-16820 alongwith
‘wagon No. NFBCNL-36567 got deralled and

capsxzed o .

3

The aCCIdent took place due’ to -
disregarding of. the “RED’ aspect of the’ UpP
Home signal and passing .signal at danger
bursting the Point No. 71 (X) by your train- UP

LMG F/G. , '

Bemg the Assxstant of the driver of the
same , goods  train ‘you are also held -
responsxble for not being vigilant in observing

- the correct aspects of approach signals and

passing the Home signal at danger for which -

‘ you are charged for violation of GR-" 3.78(1)(a)

- " (b)&(4) and also Rule -3(1)(i) of Servnce
I : Conduot Rules of Rly 1966 "

5. Th‘e said Charg'e Memo islen‘c?los'e'd\ .as Annexure —“;B; to
this 'Original Application -hereinafter .refe'rred to as ‘O.A.

C e
e

6 ,’O The Applicant subrnitted hié written'statement of defence
‘on 29 06. ZOG2 whlch is enclosed as Annexure - 'C' to thls OA. After
‘ complenon of mqulry, the Inquiry Officer submltted his report The
DME(P)/LMG (Respondent No 5) sent: to"the Applwant I:he report of
-"'the Inquxry Offxcer mde hlS No TP/3/LM/1 4/02 dated 20.12.2002 |

(Annexure - ‘E) ‘to -this OA. The Apphcant submltted his reply to the\

sald report v1de hxs letter dated . 23.01 2003 The Dlsmplmary
'Authorxty consxdiered the mqmry report the repnesentatmn of the

Apphcant and passed 1ts order 1mposmg the penalty of rémoval from ,

service vxde order dated 03.02 2003 (Annexure - ‘G' to the OA) The



' relevant part of the -order of ‘the Disoiplinary Allthority' is extracted

- below:- |

7.

“Going thoroughly the case alongwlth all

" relevant _documents including appeal/

representatxon of Sri. S.N. Borah, DAD/NGC
submitted against Show Cause Notice, I found

. no reason or any such point to be exempted
~ him from the charges brought agamst him.”

DAD, Sri Borah equally held responsxble with
the driver for the accident as he failed to
exchange correct signaling aspects with the -
driver during duty which reveals his lack of
alertness as well as sincere devotion to duty.
This has also been proved in the DAR Enquxry

§ ”reports/ﬁndmgs submitted by the E.O.

Hence, Sri S N Borah DAD/NGC is 1mpo'éed a
penalty of REMOVAL FROM: SERVICE ‘with
immediate effect.

" An appeal against this order lies to Sr
‘ DME/LMG the next higher authonty within 45
" days on recelpt of this office letter.” .

The Appllcant preferred appeal agamst the order of the

| , stcxplmary Authorxty on 20. 02 2003 Wthh can be seen at pages 39

44 of thls Q.A. (Annexure - ‘'H'). The appeal was consxdered by the

Appellate Authorxty i.e. ADRM/LMG whlch was commumcated to the

Apphcant by the 5th Respondent through his letter dated 15 05 2003 )

(Annexure .--,'1' to the OA). The order of the ADRM/LMG is re-

. produced herein below: -

e

~ “I have also gone through the appeal of
Shri S.N. Borah, DAD/NGC and the entire DAR

proceedings. After thorough and careful study

of the same case, I find no 'additional points to .
consxder the case .

It has been established on relevance of
the documents prOduCed on accident enquiry -

~ and also DAR enquiry that the accident

occurred due to neghgence of duty as he was

not vigilant for observing the.correct aspects

of ‘approach signals ' due to which train.

- 'passed the home signal at danger and head-
~ on-collision took place. It reveals his lack of
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alertness as well as »si_ncgare devotion to the
duty. I, therefore, consider that the

punishment of removal from service imposed
by DA against Shri S.N. Borah holds good.”

| 8. The Applicant filed,revi'sion petition Which was disposed of
by the Revision Authority by confirming the pénalty imposed by the

Disciplinary Authority and also affirmed by the Appellate Authority.

9. | L Being aggrieved by this order of thé Disciblinéry Authority,
~ the Ab;;lican't has approached this Tribunal _seéking the following
 reliefs: - |

“8.1 Set aside and .quash the impugned Order
dated 03/02/2003 under No. TP/3/LM/1-4/2002
issued by the Divisional Mechanical Engineer .
" (P, N.F.. Railway, Maligaon whereby  the
applicant has been removed from service as-
well as all consequential orders passed by

. the Appellate Authorities. :

82 . Set aside and quaSh the Disciplinary
~_Proceeding against the applicant in connection
" with the head-on collision between 5658 Dn
Kanchanjangha Express and Up LMG Food
Grain at Kamakhya Statxon on 28/1/2 002, »~

8.3 Direct the_ respondent authorltxes to
reinstate the applicant in his post with all

service benefits including for the period from
03/02/2003 till date.

8.4 Costof the,app‘lication.
8.5 ° Any other relief(s) that the applicant
may be entitled to under the facts and
circumstances of the case and/or as may deem
fit and proper conmdermg the facts and
circumstances of the case. -
10. - The competency of the authority who passed the order(s)
_is not questionéd by the Applicant. It is seen from the counter reply

filed by-the.Respondents that the Applicant participated in the inqﬁiry.

as and when held. The Applicant also vexh'austedv"all the remedies
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available to him prescribed under the 'rix_les befere approaehihg this
 Tribtinal. o

-

1. Rperixsal of the inquiry report (encloeed as Annexu're - D’

to thxs 0A) would show that the Inqmry Officer found that the charge '
Navened.
leweled
- “Service and Conduct Ruies of Rallway, 1968, is estabhshed and the

agamst the Applicant for vnolatxon of ‘Rule "3(1)(ii) - of the

" charge. of wolatlon of GR-3. 78(1)(&)(b) agamst Shri Borah the

' ‘_Apphcant as not established.

12. The relevant part of the ﬁndmgs of the Inqulry Offxcer is

'reproduced herein below:-

“As per GR 3. 78(1)(3)(b) the responsxbxhty to
obey every signal and be vigilant and cautious-
purely depend upon the Driver. However,
: . 3.83(2) and (3) indicates that the DAD will
T assist the Driver in respect of signal, when not
‘ otherwise engagéd and the responsrblhty
solely depend upon the Drxver in respect_ of
. signal. -, :

Considering all the relevant facts and
evidence it has reasonably appeared to the
undersigned that Shri S.N. Borah, DAD/NGC.
was not alert to the requlred degree while
working Up Lmg Foodgrain and as a result of
which the aforesaid train entered Kyq station
despite ‘RED’ aspect of Up Home Signal. As
such, thé charge for violation of 3(I)(ii) of

Service Conduct Rules of Rly is established.

At the same!timje violation GR 3.78 I'(a)(b) :
against Shri Borah is.not established as the .

Rule is fully dependant upon the Driver. -
13. - It -therefore apparent from the findiings of the In(juiry
“.Offlcer s report read w:th the order of the Dlsmplmar"y Authorlty
'that the- st’cnplmary Authorlty deferred thh the ﬁndmgs of the
o Inqmry Offlcer in regard to the charge of violation of GR 3.78 I(a)(b)

agamst the Apphcant and said that "I found no reason Or any such
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point to be exempted him fro'm the'charges 'broug‘ht 'against him ” and

held the Appllcant respon51ble for the charges and passed its order

.lmposmg penalty of removal from service. The Apphcant has ralsed o

this pomt in his revision petmon dated 03.06:2003, whxch is enclosed

as Annexure - J ‘to the OA. The Appellate Authorlty did not consider

thls aspect In fact, the order of the Appellate Authorxty is not a

speaking one. Under Rule 22(2) of the Rallway Servants (Dlsmplme &

Appeal) Rules, 1968

or

“In the case of an appeal aoainst an order

~ imposing any of the Penalties specified in

Rule 6 or enhancing any penalty imposed
under the said rule, the appellate authority
shall con51der -

(a) whether the procedure laid down in

- these rules has been complied with, and if not,

whether such non-compllance has resulted in
the violation of any -provisions of the

‘ Constltutlon of India or in the failure of justice.

L (b) whether the ﬁndmgs of the disciplinary

authority are warranted by the evidence on
the record and

(c) whether the .penalty or the enhanced B
penalty 1mposed is adequate madequate or
severe;

and pass orders .
(i) confirming, enhancmg‘ reducing or
setting aside the penalty "

(ii) remitting the .case to the authority -
which imposed or enhanced the penalty or to

any other authorlty with such directions as it

may deem fit in the circumstances of the case;

_ Provided that: -

(i) The Commlssmn shall be consulted in
all cases where such consultation is necessary;

@) If the enhanced penalty which  the .
appellate authority proposed to impose is one

of the penalties spemﬁed in clauses (v) to (ix) .
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of Sub-rule (1) of Rule 6 and an inquiry under
Rule 9 has not already been held in the case,
the appellate authority shall, subject to the
provisions of rule-14, itself hold such mqulry

- or direct that such inquiry be held in

accordance with the provisions of Rule 9 and

thereafter, on .a consideration of the

proceedings of such inquiry .and make such
orders as it may deem fit; :

(i) if the enhanced  penalty which the
appellate authority proposes to impose is one
of the penalties specified  in clauses (v) to (ix)

. of Sub-rule (1) of Rule 6 and an inquiry under

Rule 9 has already been held in the case, the

- appellate authority shall, after giving the

appellant a reasonable opportunity, as- far as
may be in accordance with the provisions of
sub-rule (58) of Rule 10, of making- a
represenhatxon against the penalty proposed
on the basis of the evidence adduced during
the inquiry, make such orders as it may deem
fit; and -

“(iv) subJect to the provxsmns of Rule 14 the

appellate authority shall, -

(a) ‘where the enhanced peaalty “which the

. ‘appellate authority proposes to impose is the |
~ one specified in clause (iv) of sub-rule (1) of

Rule 6 and falls -within the Scope of the
provisions contamed in Sub-rule (2) of Rule 11;
and "

(b): where an inquiry , in the manner laid
down 'in Rule 9 has not already been held in
the case, itself hold such. inquiry or direct
that such inquiry he held in accordance with
the provisions of Rule 9 and thereafter, on a

~ consideration of the proceedings of such
‘inquiry, pass such orders as it may deem fit";

[RB.s No. E(D&A)70RG-6-41 of 4-12-71,
N.R.S.N. 5545]

‘(v) no order imposing -an enhanced penalty -

'shall be made in any other case unless the

appellant has been given a reasonable .

‘opportumty as far as may be, in accordance

" with provisions of Rule -11, of making a
- representation ‘é‘gainst such - enhanced
penalty.” = L
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o 14. | -_ In terms of Raxlway Board S Instructlon E(D&A) 87 RG

6-151 dated 04 04.1996 RBE 33/96, when stcnplmary Authorlty

dxsagree w1th the ﬁndmgs of the Inquury Authorlty the reasons for

: such dxsagreement must be commumcated to the charged ofﬁcer thh

,the report of ‘the mquxry s0 that the charged offxcer can make

effectlve representatxon o
15 If plain reading of.'the.‘ erder passed by thevAppellate o
Authority would ‘;ahow that the or:;der isnot passed i.naccordance with

the .a"'bove. rul-e/ins'tructio’n.iThe Appell‘ate 'Authority has 'failed' to

' consxder as to’ whether the charged officer was commumcated with

the note of dxsagreement of the stcxplmary Authorlty in order to

afford h1m an opportumty to defend hls case before passmg its order -

L 16.’f . In thlS context it is relevant to’ refer to the judgment of

- the Hon'ble Supreme Court of Indla in the case of N_rg_n_m;g_y_,.

o the charged officer and consnder hlS comments before lmposmg the

) SLR 657 where it was held that

fwhenetrer-Disc.iplinary Authoritv disagree with the findings of thve

Inquxry Ofﬁcer, 1t should commumcate the reasons for d:sagreement |

4

- penalty.

/17, © In'view of the above, we are of the view that the ends bf

: Justice would be met in remntbng the case back to. the Appellate

Authorlty to c0n51der as to whether the. charged offlcxal i.e. the -

Apphcant herem was commumcated with the notes of dlsagreement '

of therscnphnary Authority to make .effeotlve representation before it

passed the ord'er'oflpenalty and pass appropriate order.



18, - . Acc'ordingﬂy, Awe Quash- and set aside the ‘oreer of the
Appellate Authornty commumcated vide letter dated 15.05.2003
.(Annexure — T’ to the OA) and Rev1510nary Authorxty dated 04.11 2004
| (Annexure - ‘K' to the OA). The case is remltted back to the Appellate
Authority whlch shall consider the above aspect and pass approprlate, :
order as per Rule 22(7) of the Ra:lway Servants (Dlscxplme & Appeal) '
'.Rules 1968 read thh Rallway Board s Instructlon dabed 04 04. 1996
'-(supra) w1th1n a period of two months from the date of recexpt of a

copy of this order.‘

19. The mstant O A is” dlsposed of accordmgly with no order

as to costs. .

(GAUTAMRAY) &Y. SACI—HDANANDAN),
ADMINISTRATIVE MEMBER =~~~ - VICE-CHAIRMAN

/mb/
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IN THE CENTRAL ADMINISTRATIVE TRIBUNAL
GUWAHATI BENCH
GUWAHATI
| Sri S. N. Borah. ... Applicant
-VERSUS-
Union of India & Ors. ... Respondents
SYNOPSIS

The Applicant herein has been serving the Indian Railways as a Diesel Assistant Driver. On
28/01/2002 the applicant was asked to take charge of the Up Lumding Foodgrain train as a
Diesel Assistant Driver from Bongaigaon. On their while the applicant was approaching the
Kamakhya station the indication of the Up Distance Signal was showing Yellow aspect and the
Up Home Signal was also showing Yellow aspect. Be it stated herein that the Home Signal was
placed in Drivers side which was not visible to the applicant due to the sharp curve in between
the Distant Signal and the Home Signal, moreover the engine had a longhood. Accordingly the
train of the applicant proceeded with caution and the applicant relied on the driver about the
aspect of the Up Home Signal which was showing yellow. After passing ‘Up Home Signal’ the
applicant saw light on the Line no.1 in which the applicant was proceeding and he realized that
another Train was either approaching or standing on the other side of the same line. Having
realized the same the Applicant and the driver tried their best to reduce the speed of the train but |
due to failure of A-1 valve, the Emergency Brake did not work ultimately collided with the 56538
Dn Kanchanjangha Express. After the ‘accident, the Commissioner of Railway Safety conducted
an inquiry about the said incident and submitted his report on the basis of which the charges
were framed against the Applicant and the Applicant was placed under suspension on 29.1 .2002.
The inquiry proceeding so conducted by the Inquiry Officer against the Applicant did not take
into consideration several relevant and material aspects of the report submitted by the
Commissioner of Rallway Safety. Without considering such aspects, the Inquiry Officer
submitted hlS report and the Disciplinary Authority imposed the penalty of removal from service

Sn——

vide order dated 32 2003 The Applicant, therefmed the Appellate authority for

reviewing the order of the Disciplinary Authorrty However, the appeal of the Applicant was
rejected vide order dated 25.1.2005. Further, the revision so prayed for by the Applicant was
also rejected vide letter dated 11.2.2005. Being highly aggrieved by the impugned order dated
3.2.2003 passed by the Disciplinary Authority as well as the consequential orders passed by the

Appellate authority, the Applicant has preferred this Original Application challenging the

legality and validity of the penalty of removal from service so imposed on the Applicant.



28.2.2002:-

29/01/2002:-

13/06/2002:-

IN THE CENTRAL ADMINISTRATIVE TRIBUNAL
GUWAHATI BENCH
GUWAHATI

Sri Surendra Nath Borah ... Applicant
-VERSUS-
Union of India & Ors. ... Respondents

LIST OF DATES

The applicant was asked to take charge of the Up Lumding Foodgrain train as a-
Diesel Assistant Driver from Bongaigaon and proceeded towards Lamding.
However, after crossing the Up Home Signal at Kamakhya Station, the Applicant
saw a light on the Line No. 1 in which the Applicant was proceeding and tried his

best to stop the train and ultimately the Up Lumding Food Grain Train collided

with the 5658 Down Kanchanjunga Express.

—_—

The applicant was placed under suspension by the Divisional Mechanical

Engineer (P).

The Divisional Mechanical Engineer (P) issued charge sheet and article of charges
to the applicant. (ANNEXURE-B, Pg )

01/07/2002:- The applicant submitted his written statement of defence to the aforesaid Charge

29/07/2002:-
27/11/2002:-

20/12/2002:-

23/01/2003:-

Sheet as well as Article of Charges. (ANNEXURE-C, Pg )
The Disciplinary Authority appointed an Enquiry Officer.
The enquiry 6fﬁcer submitted his report. (ANNEXURE-D, Pg )

The Divisional Mechanical Engineer (P) furnished a copy of the Enquiry Report
to the applicant. (ANNEXURE-E, Pg )

The applicant submitted his written representation against the enquiry report.
(ANNEXURE-F, Pg )



03/02/2003:-

The Divisional Mechanical Engineer (P), issued the impugned Order whereby the
penalty of removal from service has been imposed on the Applicant.
(ANNEXURE-G, Pg )

20/02/2003:- The applicant preferred an appeal before the Sr. Divisional Mechanical Engineer,

15/05/2003:-

03/06/2003 -

04/11/2004:-

02/03/2005:-

Lumding. : (ANNEXURE-H, Pg )

The Divisional Mechanical Engineer (P) issued a letter whereby it was,
communicated to the applicant that the appeal preferred by him has been
considered by the competent authority and has confirmed the penalty imposed on
him by the Disciplinary Authority. A
(ANNEXURE-L Pg )

The applicant filed an appeal for review of the Impugned Order of removal before
the Chief Operating Manager, N.F Railway
(ANNEXURE-J, Pg )

Chief Mechanical Engineer disposed of the appeal and upheld the penalty
imposed on him by the Disciplinary Authority.
(ANNEXURE-K, Pg )

The applicant submitted a representation before the General Manager, N.F.
railway and requested for reviewing the Order dated 04/1 1/2004. '
(ANNEXURE-L, Pg )

20/03/2005:- The Sr. Divisional Mechanical Engineer issued a letter to the applicant that the

representation dated 25/01/2005 could not be considered by the authority in view
of the Railway Boards notification that once a revision has been denied, no further
revision lies to any of the authority.

(ANNEXURE-M, Pg )



IN THE CENTRAL ADMINISTRATIVE TRIBUNAL
GUWAHATI BENCH
GUWAHATI

(An Application under Section 19 of the Administrative Tribunals

Act, 1985)

ORIGINAL APPLICATION NO. 313 12005

BETWEEN

(OS]

Sri Surendra Nath Borah

S/o Late Joyram Bora,

New Guwahati, Bamunimaidum.
Railway Quarter No. 618/G

District — Kamrup, Assam (781124)

. VERSUS -

. Union of India,

... Applicant

Through the Secretary to the Government of India,

Ministry of Railways
Rail Bhawan,
New Dethi —110001.

North East Frontier Railways,
Maligaon,

Guwahati-781011

Through the General Manager.

General Manager (Safety))
North East Frontier Railways,
Maligaon,Guwahati-781011.

Chief Mechanical Engineer .
North East Frontier Railways,
Maligaon, Guwahati-781011.

. Divisional Mechanical Engineer (P)

North East Railway,
Lumding,
District — Nagaon, Assam (782447)

... Respondents.
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DETAILS OF THE APPLICATION:

PARTICULARS OF ORDERS AGAINST WHICH THIS APPLICATION 1S
MADE:

The instant application is directed against the Disciplinary Proceeding against the
applicant in connection with the head-on collision between 5658 Dn Kanchanjangha
Express and Up LMG Food Grain at Kamakhya Station on 28/01/2002 and the impugned
Order dated 03/02/2003 under No. TP/3/LM/1-4/2002 issued by the Divisional
Mechanical Engineer (P), N.F. Railway, Maligaon whereby the applicant has been

removed from service most arbitrarily, illegally and in a mechanical manner, and the

subsequent orders passed thereto by the Appellate Authority, thereby violating the rights
guaranteed to the applicant under Article 14 and 16 of the Constitution of India.

JURISDICTION OF THE TRIBUNAL:

The Applicant declares that the subject matter in respect of which the application is made

is within the jurisdiction of this Hon’ble Tribunal.

LIMITATION:

The Applicant further declares that the application is filed within the limitation period
under Section 21 of the Administrative Tribunals Act, 1985.

FACTS OF THE CASE:

That the applicant is a citizen of India and as such entitled to all the rights, privileges and
protections guaranteed to the citizens of India under the Constitution of India and the
laws framed thereunder.

That the applicant joined in the N.F. railway as a Khalasi in 19981 and was ultimately
promoted to the post of Diesel Assistant Driver in the N.F Railwayj and was Head
Quartered at New Guwabhati.

That, prior to narrating the facts of the case, the Applicant deems it fit and proper to place
on record certain technical points with regard to the signaling system, which is followed
by the Railways with regard to the Goods/Passenger Trains. The Applicant states that
prior to approaching a station, a ’;rain crosses two signals, first is known as Distant Signal

which normally determines the platform/line which the train has to take. The Distant

F
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Signal normally has 3 (Three) slots of Green, Yellow and Red. The Red aspect signifies
that the train should stop for line clearance, the Green aspect signifies that the Train can
continue at the same speed towards the station concerned, whereas the Yellow aspect of
the Distant Signal signifies that the Train should proceed with caution at the speed of
approximately 15-20 Km/hr towards the second signal which is called the Home Signal.
Normally the distance between the Distant Signal and the Home Signal is 1 Km. The
Home Signal which is situated very near to the platform has also 3 (three) aspects; Red,
Yellow and Green. The Red aspect of the Home Signal signifies that the Train should
stop immediately since the line is being occupied by some other Train. The Green aspect
of the Home Signal is normally meant for Trains which would not be stopped at the
Station and would proceed directly across the Station. The Yellow aspect of the Home
Signal signifies that the concerned Train should approach the Station/Platform concerned
with caution at a speed of about 15 Kms/hour. It is further pertinent to mention herein
that once the Engine of the Train crosses the Home Signal, the signal automatically goes
back to Red aspect. Hence, it is only the Driver and the Diesel Assistant Driver of the
Train who can correctly state the position of the signal concerned before the Train passes

that particular Signal.

On 27/01/2002 the applicant was booked by Dn BTPN and reached New Bongaigaon at 6
hours on 28/01/20002. On that day the applicant worked for total 14 Hrs and 15 Mts,,
whereas as per duty limit 10 hours has been specified. That on 28/01/2002 the applicant
was asked to take charge of the Up Lumding Foodgrain train as a Diesel‘ Assistant Driver
from Bongaigaon. On the arrival of the train at Bangaigaon at 16.00 hours the applicant
took over the charge of the said train and at 16.20 started from Bangaigaon. Sri B. Appa
Rao was the Driver of the said train. On their way to Lumding the applicant reached
Azara at 22.00 hours wherein the train was detained for 15 minutes till 22.15 hours for

line clearance and thereafter proceeded towards Kamakhya Station.

That while the applicant was approaching the Kamakhya station(in Railway parlance,
Kamakhya is referred to as KYQ Station), the Up Distance Signal was showing Yellow
aspect and the Up Home Signal was also showing Yellow aspect. Be it stated herein that
the Home Signal was placed in Drivers side which was not visible to the applicant due to
the sharp cﬁrve in between the Distant Signal and the Home Signal, moreover the engine
had a longhood. It is also pertinent to mention that when the Distant Signal is at Yellow
the Home Signal may either be at Yellow or at Red. So it conveys that the speed of the
train should be controlled to observe the next aspect of Home Signal. Accordingly the
train of the applicant proceeded with caution and the applicant relied on the driver about

the aspect of the Up Home Signal which was also showing yellow. Seeing the above

SN Bocain
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aspect of the signal the applicant kept on proceeding towards the station and after
crossing ‘Up Home Signal’ the applicant saw light on the Line no.l in which the
applicant was proceeding and he realized that another Train was either approaching or
standing on the oj[her side of the same line. Having realized the fact that some mistake
has occurred somewhere, the Applicant and the driver tried their best to reduce the speed
of the train and applied the Emergency Brake but due to failure of A-1 valve, the
Emergency Brake did not work and could not completely stop the train and ultimately
collided with the 5658 Dn Kanchanjangha Express. After the collision the applicant got
down from the train and found that the engine was derailed, and then the applicant went

to inform the Station Master about the accident.

That, after the accident, the Commissioner of Raillway Safety (herein after referred to as
the C.R.S.) conducted an inquiry about the said incident and submitted his report. During
the inquiry, the CR.S. examined several officers of the N.F. Railway including the
Driver and Diesel Assistant Driver of Up Lumding Food Grain Train and 5658 Down
Kanch-anjunga Express as well as the Assistant Station Master, Station Manager, TIL,
Guwahati etc. It was proved during the inquiry-by the deposition of the Senior Divisional
Medical Officer Dr. D.K. Das that the Diesel Assistant Driver of Up Lumding Food
Grain Train (the Applicant herein) was not found in inebriated condition and had full
consciousness having normal gait. Further, by the deposition of various personnel, who
were examined during the inquiry by the CR.S., it was shown that Up Distant Signal and
Up Home Signal of Kamakhya from Azara side has, on earlier occasions also, created
confusion within the Railway staff. Although the CRS in his report has stated that it had
been proved by trial and test that when the line No. 1 of Kamakhya is occupied, Up
Distant Signal from Azara side showed Yellow and the Home Signal showed Red, but the
CRS has failed to consider that at the time of crossing the Home signal by the Up
Lumding Food Grain, the 5658 Dn Kanchanjangha Express might not have occupied the .

Line No.1, as a result of which the Home Signal was showing Yellow instead of Red.

That at paragraph 7.3.8 of the CRS report it has been stated that the Goalpara line was
constructed by the Construction Organization of N.F. Railway including the addition/
alterations at Kamakhya Station where the Goalpara line has converged with the main
line. The B.G. Line No.1 was to be isolated from the line of GHY-JPZ-NBQ section at
Azara end by normal setting of Derailing Switch No. 71X as the B.G.Line Nol is an
important loop line of the main line then the less important line of Goalpara Section. In
such a situation the Orientation of the Derailing Switch No 71X should have been in the
facing direction from Azara side and trailing direction from Guwahati side whereas it is

actually laid in the other way. At paragraph 7.5.(i) the CRS report has admitted that if
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the derailing Switch No. 71X had been correctly oriented i.e. in the facing direction

from Goalpara side and trailing direction from Guwahati side, possibly the collision

could have been averted or at least its consequences could have been minimized. The

CRS has also stated that the accident could have been averted if the B.G.Line Nol was

isolated from the line of Guwahati- Jogighopa-New Bongaigaon section at Azara end
by providing ‘sand hump’ in lieu of existing Derailing Switch No 71X so that if a train

from Goalpara passes the Up Home Signal at danger it would enter the sand hump. Be

it stated herein that the applicant was not served with the entire copy of the said CRS

enquiry report.

A copy of the relevant portion of the said CRS Enquiry
Report is enclosed herewith and marked as ANNEXURE —
A.
That on 29/01/2002 the Divisional Mechanical Engineer (P) issued an Order under No.
TP/3/LM/1-4/2002 whereby the applicant was placed under suspension contemplating a

departmental proceeding against him.

That on 13/06/2002 the Divisional Mechanical Engineer (P) proposed to hold an
inquiry against the applicant under Rule 9 of the Railway Servants (Discipline and
appeal) Rules, 1968 and accordingly issued charge sheet. Along with the charge sheet,
an article of charges was also enclosed wherein it was stated that the applicant has been
charged for lack of alertness during duty and passing signal at danger violating the
provisions of GR-3, 78(1) (a), (b) & (4) and also Rule -3 (1) (ii) of Service Conduct
Rules of Railway, 1966.

A copy of the aforesaid Charge Sheet as well as the
Article of Charge dated 13/06/2002 is annexed
herewith and marked as ANNEXURE-B.

That on 01/07/2002 the applicant submitted his written statement of defence to the
aforesaid Charge Sheet as well as Article of Charges. In the said written statement the
applicant denied all the charges leveled against him and stated that the accident took
place due to no fault of the applicant and he neither disregarded the Red aspect of the
Home signal nor passed the signal at danger. The applicant categorically stated that
the Up Home Signal at Kamakhya from Azara side was showing the Yellow .aspect,

accordingly the train passed the signal at a regulated speed. As the Home Signal was
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placed in Drivers side which was not visible to the applicant due to the sharp curve in
between the Distant Signal and the Home Signal, the applicant relied on the driver
about the aspect of the Up Home Signal, which was showing yellow. That the
applicant was totally vigilant and alert during the Guty and never violated GR-3, 78(1)
(a), (b) & (4) and Rule -3 (1) (ii) of Service Conduct Rules of Railway, 1966. In the
written statement the applicant also stated that he was not under influence of alcohol,
which is evident from the test conducted at Forensic Science Laboratory (FSL)/
Guwahati at the behest of the railway authority. It is pertinent to mention that the
guard and the Driver of the train have also stated that the Up Home signal was at
Yellow which supports/corroborates the statement of the applicant. The applicant
stated that the accident has occurred as the authorities failed to set the loop line into
the line no.2 at Kamakhya station at the time of the accident. As has already been
stated herein above the trains coming from Goalpara have to take the platform no.l
and cannot be diverted to any other line. The applicant also relied on paragraph 7.3.8
and 8.2.2 of the CRS report wherein signal and telecommunication department has

been held responsible for wrong installation of the derailing switch no.71X.

That in the written statement of defence the applicant also stated that the accident took
place because of the lack of adequate knowledge of the sectional loco inspector
regarding signaling of the route which was proved in the CRS report. The applicant also
stated that the statement of the Assistant Station Master, Kamakhya should not be taken

bonafide as he fled from the station after the accident.

A copy of the written statement of defence dated
01/07/2002 is annexed herewith and marked as
ANNEXURE-C.

That on 29/07/2002 the Disciplinary Authority appointed the Assistant Divisional
Mechanical Engineer, New Guwahati as the Enquiry Officer. In the said enquiry the
applicant was represented by a presenting officer. On 27/11/2002 the enquiry officer
submitted his report wherein it is stated that whenever a train is being received on line
no 1 from Guwahati, then the yellow aspect of home signal for receiving any train
coming from Azara is not possible as per interlocking system of Kamakhya Station.
Regarding the deposition made by the applicant that the aspect of the Home signal
could not be visualized from his side the Enquiry Officer held that the applicant cannot
shift his responsibility to the driver and he should have drawn the attention of the
driver. The responsibility to obey every signal and be vigilant purely depend upon the

driver but G.R. 3.83 (2) and (3) indicates that the DAD will assist the driver in respect

6 » k'\ 60("\4 P\



&y

4.13.

4.14.

WA

of signal, when not otherwise engaged and the responsibility solely depend upon the
driver in respect of signal. The Enquiry officer also held that the applicant was not
enough alert. Accordingly the charge of violation of 3(1),(ii) of the service and conduct
rules of Railway was stated to be established. It is pertinent to mention that violation of
GR 3.78 1 (a) (b) against the applicant was not established as the rule was only
concerned with the Driver. In the enquiry report it was stated that the accident could be
avoided if the derailing switch No 71 X be fitted in normal condmon i.e. facing point
for the train coming from Azara, in such cases the train would have been derailed if the

signal is disregarded.

A copy of the said Enquiry report dated 27/11/2002 is
enclosed herewith and marked as ANNEXURE-D.

That vide letter dated 20/12/2002, the Divisional Mechanical Engineer (P) furnished a
copy of the Enquiry Report to the applicant and asked the Applicant to submit his
written representation against the enquiry report before the Disciplinary Authority
within 15 days of the receipt of the letter. It is worth mentioning that in the forwarding
letter there was not a whisper about the tentative determination of mind of the
Disciplinary Authority. As such the applicant could not properly give his reply to the
Enquiry Report and on 23/01/2003 the applicant submitted a short written
representation against the enquiry report. The applicant in the said representation stated

that although as per the enquiry report there was no possibility to take off the home

signal into yellow aspect for trains approaching from Azara as 5658 Dn was entering.

and about to stop in line no 1 as per the principles of interlocking signaling system but

" when there is failure of system there is possibility of taking place of such type of

incidents. Some examples of such type of incidents were already submitted by the
defence counsel of the applicant. In the said representation the applicant also requested
the Disciplinary Authority to take into consideration of the submissions made by his

defence counsel.

Copies of the letter. dated 20/12/2002 and the representation
dated 23/01/2003 is annexed herewith and marked as
ANNEXURE-E & F respectively..

That to his utter shock and surprise, the applicant found that on 03/02/2003 the
Divisional Mechanical Engineer (P), with out applying his mind to the relevant factors,
issued an Order under No.TP/3/LM/1-4/2002 whereby the penalty of removal from

service with immediate effect has been imposed on the Applicant.

!
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A copy of the impugned Order dated 03.02.2003 is annexed
herewith and marked as ANNEXURE-G.

That immediately after receipt of the impugned removal order dated 03/02/2003 the
applicant on 20/02/2003 preferred an appeal before the Sr. Divisional Mechanical
Engineer, Lumding. In the said appeal the applicant alleged that the Enquiry Officer
and the Disciplinary Authority erroneously appreciated the evidence and improperly
applied the Rules. The applicant in his appeal also stated that the charges were framed
arbitrarily in as much as both the Driver and the applicant were similarly charged for
the violation of the same rules, whereas the provisions governing their duties and
responsibilities were totally different in the General rules. The applicant also stated that
the Enquiry Officer in his report has come to an erroneous and confusing conclusion
regarding the burden of responsibility on correct reading of signal aspect. However, on
assessing the evidence of the applicant, the Enquiry Officer should have exonerated
him because of the fact that the Home Signal was placéd in Drivers side which was not
visible to the applicant due to the sharp curve in between the Distant Signal and the
Home Signal, the applicant relied on the driver about the aspect of the Up Home Signal.
The Enquiry officer also failed to assess the alert and quick action on the part of the
applicant in application of the emergency brake as soon as he noticed the train
Although the charges were based on the CRS report but the deficiencies of the wrong
system at Kamakhya pointed in the CRS report were not given due regard. In fact, the
charges were founded on partial appreciation of the CRS report. The applicant in his
appeal also alleged that the authorities relied on the sufficiency of interlocking system
of signaling at Kamakhya but failed to take note of the fact that there may be failure of
signaling system. Even the examples cited ny the defence counsel of the applicant
regarding the signal failuré in interlocking system were not countered by the Enquiry
Officer. The Enquiry Officer also declined to give his finding regarding the physical
state of the brake in regard to VA-IB release valve sticking up at half position despite
application of the brake before collision. It was also stated by the Applicant in his
appeal, that the evidence of the guard of Up Lumding food grain about the derailing
switch being in intact condition after the accident, was ignored. The applicant also
stated that the applicants train could proceed on line no 1 only as the point was set on to
that line on signal because if the point was not set to line no 1 the train would have
derailed at the point where the Azara side line meet the line no 1. The disciplinary
authority acted in a predetermined manner and relied only on those facts which fulfilled

their oblique motive.
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A copy of the appeal dated 20/02/2003 is annexed
herewith and marked as ANNEXURE-H.

That on 15/05/2003 the Divisional Mechanical Engineer (P) issued a letter under
no TP/3/LM/1-4/2002 to the applicant whereby it was communicated to the applicant'
that the appeal preferred by him has been considered by the corhpetent authority and

has confirmed the penalty imposed on him by the Disciplinary Authority.

A copy of the letter dated 15/05/2003 is annexed herewith
and marked as ANNEXURE-L

That the applicant immediately thereafter on 03/06/2003 filed an appeal for review of
the Impugned Order of removal before the Chief Operating Manager, N.F Railway
alleging interalia that the Disciplinary Authority failed to apply its mind to the Enquiry
Report and the penalty of removal was arbitrary and punitive in nature. It was
contended by the applicant that had the facing point of the derailing switch been
towards the Azara side, the train would have derailed and the accident could have been
avoided. As such if any loss has been done to the railway property same éannot be
attributed to the applicant. The applicant also stated that in his 22 years service carrier
there is not a single instance of any deficiency of service on his part. And the
punishment of removal would bring untold miseries to the applicant and his entire
family.

A copy of the appeal/review application dated 04/06/2003
is annexed heréwith and marked as ANNEXURE-J.

That the aforesaid appeal of the applicant was disposed by the Chief Mechanical
Engineer vide Order dated 04/11/2004 under No. CME/SS/2/3 whereby the said
authority upheld the penalty imposed on him by the Disciplinary Authority.

A copy of the Order dated 04/11/2004 is annexed -

Herewith and marked as ANNEXURE-K.

4

That being aggrieved by the aforesaid non consideration of the appeal/ revision of the

applicant by 'the. competent authority, on 02/03/2005 the applicant submitted a
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representation before the General Manager, N.E. railway and requested for reviewing
the Order dated 04/11/2004 passed by the Chie‘f’Mechanical Engineer, N.F. Railway.
However, on 29/03/2005 the Sr. Divisional Mechanical Engineer issued a letter to the
applicant wherein it was stated that the representation dated 25/01/2005 could not be
considered by the authority in view of the Railway Boards notification that once a
revision has been denied, no further revision lies to any of the authority. By the

aforesaid letter the applicant was. asked to submit a petition to the President of India.

Copies of the representation dated 02/03/2005 and letter
dated 29/03/2005 are. annexed herewith and marked as
ANNEXURE-L &M respectively.

' That the applicant at this stage deems it pertinent fo mention that in the instant case two

separate Charge Sheets were issued in the Standard Form No.5 to the applicant as well
as to the Driver in terms of the Rule 9 of the Raﬂwéy Servants (Discipline & Appeal)

Rules, 1968 which indicates that there ought to have been separate proceedings of

\—‘_—_—_—__—_______—/"‘_—’_—
simultaneous proceedings. The simultaneous proceeding is nowhere prescribed in the

Rules, it is a practice adopted by the Inquiry Ofﬁcer for their convenience. HOWEVET, in

the instant case, the Inquiry Officer proceeded to hold common proceedings in terms of

the Rule 13 of the Railway Servants (Discipline & Appeal) Rules, 1968 I this

connection for convenience of this Hon’ble Tribunal Rule 13 is reproduced hereunder.

“Rule 13:- (1) Where two or more Railway servants are concerned in any
case, the President or any other authority competent to impose the penalty
of dismissal from service on all such Railway servants, may make an order
directing that disciplinary action against all of them may be taken in a

common proceedings.”

As such, it is not automatic that where two or more Railway servants are involved it

will automatically be a case of Common Proceedings. It requires an express decision

which can be taken only by the authority that is competent to dismiss from service all

the persons involved in the case. But in the present case the Inquiry Officer of his own

proceeded to hold common proceeding in total disregard of the aforesaid Rule-13.

That the applicant as a Diesel Assistant Driver was not acquainted with the Bangaigaon
_Guwahati Section and the applicant was asked to work in the said Section without

issuing any Acquaintance/Proficiency Certificate, which is highly irregular from the

< N Bo ~al~



422

5.1

52

53

11 9

safety point of view. As such without the said Certificate of Acquaintance the applicant

should not be held responsible.

That the applicant is highly aggrieved by the impugned Order dated ~ 03.02.2003
issued by the Divisional Mechanical Engineer (P, N.F. Railway, Maligaon whereby the
applicant has been removed from service most arbitrarily, illegally and in a mechanical
manner as well as the subsequent orders of the authorities concerned, the applicant has
preferred this O.A .challenging the manner in which the disciplinary authority inflicted

the punishment of removal from service on the applicant.

GROUNDS FOR RELIEF WITH LEGAL PROVISIONS:

For that although all the siaﬂ‘ including those who operated the signal were called for
and their depositions were taken, however the relevant aspects of their depositions were
completely ignored/ overlooked by the CRS as well as the Inquiry Officer. Further,
since none of the signaling staff were present at the signal spot except the Driver and
the Diesel Assistant Driver who were the only persons present at the signal spot and
they witnessed the actual signal condition, hence, the deposition of the driver and the
Diesel Assistant Driver ought to have been given more weightage than that of other
witnesses. As such the view taken by the CRS as well as the Inquiry Officer is not a
conclusive one. Hence the impugned Order dated 03/02/2003 based on the report of the
enquiry officer is liable to be interfered with by this Hon’ble Tribunal.

For that the Disciplinary authority failed to appreciate the fact that once the engine
crosses the Home Signal at Yellow/Green, the signal automatically becomes Red, hence
it is only the Driver and the Diesel Assistant Driver who can exactly tell the actual
aspect of the Home Signal. Although the CRS in his report has stated that it had been
proved by trial and test that when the line No. 1 of Kamakhya is occupied, Up Distance
from Azara side showed Yellow and Home Signal Red but the CRS has failed to
consider that at the time of crossing the Home signal by the Up Lumding Food Grain,
the 5658 Dn Kanchanjangha Express might not have occupied the Line No.1 as a result
of which the Home Signal was showing Yellow instead of Red. As such, the findings
of the Inquiry Officer in this regard are vitiated and the consequential orders pas‘sed by

the authorities concerned are liable to be set aside and quashed.

For that the Enquiry report as well as the decision of the Disciplinary authority are
perverse and result of non application of mind to the relevant facts and circumstances

of the case and the same are mere surmises and conjectures. As the finding of the
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Enquiry Officer is based partly on evidence and partly on Surmises and Conjectures, it
would stand viatiated. As the rule of reasonable doubt is a rule of prudence, no action
can be taken on the basis of mere belief or suspicion. As such the impugned action on
the part of the respondents is discriminatory, iliegal> arbitrary and malafide and is also

violative of Articles 14 and 16 of the Constitution of India.

For that, from the CRS report it is well established that secondary responsibility was
fixed on Signal & Telecommunication department of Construction Department instead
of Mechanical Department. At paragraph 7.3.8 of the CRS report it has been stated that
the Goalpara line was constructed by the Construction Organization of N.F. Railway
including the addition/ alterations at Kamakhya Station where the Goalpara line has
converged with the main line. The B.G. Line No.1 was to be isolated from the line of
GHY-JPZ-NBQ section at Azara end by normal setting of Derailing Switch No. 71X as
the B.G Line Nol is an important loop line of the main line then the less important line
of Goalpara Section. In such a situation the Orientation of the Derailing Switch No 71.X
should have been in the facing direction from Azara side and trailing direction from
Guwahati side whereas it is actually laid the other way. At paragraph 7.5.(3) of the CRS
report, it has been admitted that if the derailing Switch No. 71X had been correctly
oriented i.e. in the facing direction from Goalpara side and trailing direction from
Guwahati side, possibly the collision could have been averted or at least its
consequences could have been minimized. The CRS has also stated that the accident

could have been averted if the B.G.Line Nol was isolated from the line of Guwahati-

- Jogighopa-New Bongaigaon section at Azara end by providing ‘sand hump’ in lieu of

existing Derailing Switch No 71X so that if a train from Goalpara passes the Up Home
Signal at danger it would enter the sand hump. As such, the accident cannot be solely
attributed to the applicant. Hence, the impugned order of removal from service imposed
on the Applicant by the respondents is liable to be interfered with by this Hon’ble

Tribunal.

For that several other drivers had also complained of the signaling system of the
Kamakhya Station prior to the accident but the respondents without applying their mind
to these relevant factors have proceeded to inflict punishment on the applicant with a

predetermined mind.

For that the Enquiry Officer as well as the Disciplinary Authority failed to appreciate
the fact that the Home Signal was placed in Drivers side which was not visible to the
applicant due to the sharp curve in between the Distant Signal and the Home Signal. As

such, the applicant relied on the driver about the aspect of the Up Home Signal which
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was showing yellow. Moreover the Enquiry Officer in his report has stated that the
responsibility to obey every signal and be vigilant purely depend upon the driver but
G.R. 3.83 (2) and (3) indicates that the DAD will assist the driver in respect of signal,
when not otherwise eﬁgaged and the responsibility solely depend upon the driver in
respect of signal. Accordingly the violation of GR 3.78 1 (a) (b) against the applicant
was not established as the rule was only concerned with the Driver. The Disciplinary
Authority with a predetermined mind ignored the above aspect of the Enquiry Report
and issued the impugned Order removing the applicant from service. As such, the same

warrants interference by this Hon’ble Tribunal.

For that the guard and the Driver of the train have not stated that the Up Home signal
was at Red which supports the statement of the applicant that the Up Home Signal was
showing Yellow aspect when the train approached the station. The accident has
occurred as the authorities failed to set the loop line into the line no.2 at Kamakhya
station at the time of the accident. As has already been stated herein above the trains
coming from Goalpara have to take the platform no.1 and cannot be diverted to any
other line. The authorities have failed to take in to consideration all theses aspects of
the matter. The disciplinary authority acted in a predetermined manner and relied on the
fact which fulfills their oblique motive. Hence, this Hon’ble Tribunal in exercise of its
power may be pleased to set aside the impugned removal order and the consequential

orders thereto.

For that the Inquiry Officer and the Disciplinary Authority erroneously appreciated the
evidence and improperly applied the Rules. Although the charges were based on the
CRS report but the deficiencies of the wrong system at Kamakhya pointed by the CRS
report were not given due weightage/regard. In fact, the charges were founded on
partial appreciation of the CRS report. The applicant in his appeal had also alleged that
the authorities relied on the insufficiency of interlocking system of signaling at
Kamakhya but failed to take note of the fact that there may be failure of signaling
system. Even the examples cited by the defence counsel of the applicant regarding the
signal failure in interlocking systém were not countered by the Enquiry Officer. The
Enquiry Officer also declined to give his finding regarding the physical state of the
brake in regard to VA-IB release valve sticking up at half position despite application
of the brake before collision. As such, the same has resulted in grave and serious
prejudice to the Applicant in addition to the fact that such impugned action is

discriminatory and highly shocking to judicial conscience.

¢
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For that two separate Charge Sheets were issued in the Standard Form No.5 to the
applicant as well as to the Driver in terms of the Rule 9 of the Railway Servants
(Discipline & Appeal) Rules, 1968 which indicates that there should be separate
proceedings or simultaneous proceedings. However, the Inquiry Officer proceeded to
hold common proceedings in total disregard of the aforesaid Rule-13 of the Railway
Servants (Discipline & Appeal) Rules, 1968. As a result, the Enquiry proceeding itself
is void ab-initio and the applicant has suffered grave and serious prejudice because of

the same and was put to a disadvantageous position in the inquiry.

For that the entire disciplinary proceeding is vitiated on account of violation of the
principles of Natural Justice. The applicant was not afforded with reasonable
opportunity to refute the findings of the Enquiry Report. This is evident from the fact
that the Enquiry Report was forwarded to the applicant without any tentative view of
the Disciplinary Authority. The probable decision which might even lead to the
removal of the applicant from service was also not communicated to the applicant and
as such the applicant submitted a simple representation against the Enquiry Report. The
applicant states that had he known the tentative view of the Disciplinary Authority, he
would have submitted a detailed representation against all material aspects of the
matter. Not having known such tentative view of the Disciplinary Authority has hence
gravely prejudiced the applicant. Moreover the applicant-was not served with the entire
copy of the said CRS enquiry report whereas the inquiry officer and the Disciplinary
Authority entirely relied on the said report of the CRS.

For that the Discif)linary Authority before issuing the impugned Order of Removal
should have taken into consideration that the applicant as a Diesel Assistant Driver was
not acquainted with the Bangaigaon —Guwahati Section and the applicant was asked to
work in the said Section without issuing any Acquaintance/Proficiency Certificate,
which is highly irregular from the safety po‘int of view. As such the applicant should
not be held responsible for the accident which is not solely attributable to him. In view
of the same the imposition of major penalty of Removal from service is highly

disproportionate. Hence, the same is liable to be set aside and quashed.

For that in the backdrop of the facts and circumstances that have been narrated
hereinabove, it is apparent that the impugned action on the part of the respondents is

clearly in violation of Articles 14, 16 and 21 of the Constitution of India in addition to

" being totally opposed to the settled principles of service jurisprudence.

s
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For that it is clearly evident that the impugned Order dated 03/02/2003 has been issued
most mechanically without any application of mind to the relevant factors. In fact,
factors other than relevant and bonafide have been taken note of while issuing the said
impugned Order. Under these circumstances it is apparent that the said impugned action
is grossly illegal, arbitrary, unfair, unreasonable and capricious. No person reasonably
instructed person in law could have issued the said impugned Order. The same reflects
malice in law as well as malice in facts. As such the said impugned Order is liable to be

set aside and quashed.

For that the conditions precedent for conducting a fair departmental proceeding have

" not been followed in the instant case and hence impugned Order of Removal is void ab

initio.

" For that this application is filed bonafide and in the interest of justice.

DETAILS OF REMEDIES EXHAUSTED:

The Applicant declares that he has no other alternative, equally efficacious remedy

available to him except by way of this instant applicant.

MATTERS NOT PREVIOUSLY FILED OR PENDING BEFORE ANY OTHER
COURT:

The applicant declares that no other application, writ petition or suit in respect of the
subject matter of the instant application is filed before any other Court, Authority or
any other Bench of the Hon’ble Tribunal nor any such application, writ petition or suit

is pending before any of them.

RELIEF SOUGHT FOR:

Under the facts and circumstances stated above, the applicant prays that this application
be admitted, records be called for and notice be issued to the Respondents to show
cause as to why the reliefs sought for in this application should not be granted and upon

hearing the parties and upon perusal of the records be pleased to grant the following

reliefs: -

8.1 Set aside and quash the impugned Order dated 03/02/2003 under No.
TP/3/LM/1-4/2002 issued by the Divisional Mechanical Engineer (P, N.F.
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Railway, Maligaon where by the applicant has been removed from service as

well as all consequential orders passed by the Appellate Authorities.

8.2  Set aside and quash the Disciplinary Proceeding against the applicant in
connection with the head-on collision between 5658 Dn Kanchanjangha

Express and Up LMG Food Grain at Kamakhya Station on 28/01/2002.

83  Direct the respondent authorities to reinstate the applicant is his post with all
service benefits including for the period from 03/02/2003 till date.
8.4  Cost of the application.

8.5 / ’Any other relief(s) that the applicants may be entitled to under the facts and
circumstances of the case andfor as may deem fit and proper considering the

facts and circumstances of the case.

This application is filed through the Advocate.

PARTICULARS OF THE LP.O.:

1) IP.O. 266 RITTO02-
if) Date © Ax.\2 08

i) Payable at

LIST OF ENCLOSURES:

As stated in the index:
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VERIFICATION

I, Sri Surendra Nath Borah, S/o Late Joyram Bora, aged about 45 years, resident
of New Guwahati, Bamunimaidum. Railway Quarter No. 618/G within the district of
Kamrup, Assam, do hereby solemnly affirm and verify that I am the Appiicant in the instant
application and as such, I am fully conversant with the facts and circumstances of the case.

The statements made in Paragraphs-/%3/4144.43.44.¢.5. 46/t 4344

4.10,9.11, Y, 4.43(Fr1£), 416 417 7. .
! q”l”j/m)’ 4/3(r’m )“' -1, 419,421,424 506, 7 316 true to my knowledge and those made in

’ ’ iy 13 Bud b, 18412 pdos |
Paragraphs- f ###7 IniEJisllocd) 3 lnd) el A4 B Fnd 0T atters of records derived there

from, which I believe to be true and the rest are my humble submissions before this Hon’ble

Tribunal.

And I sign this verification on this the/éth day of December, 2005 at Guwahati. .

SW@W CXYLM N@JJIX BOJVJ'\‘

SIGNATURE OF THE APPLICANT




L)
. ,
YL
‘
A
; 7.3.5 Land al night time
e
The driver hag calegarically stateq that the up approach signals were clearly
visible even on the long hood direction. The joi'n‘t lests carried oul by‘.lhev Dy.CRS(S&T)/KoIkata
and other officers of the railways revealed : ‘L - - | .,
(i) During day, Up distant is visible from sigiting board (located at a distance of 6og
m from distant signal) while the Up home signal (located on right hand side due 1o
curve) was visible from 200 m. The distance between Distant and Home signals is
1008.5 . o ite
o : (.':.} ;:;\' .
(ii) At night, Up distant is visible from 600 mand Up home sigﬁals frbm 250 m,
Although the visibility of Up home signal is slightly }eslricted due 1o wrong

orientation ang incorrect focussing, the driver did not face any difficulty in visibility.

7.3.6 Rhysical condition of etew of Up LMG F/G

The driver ang DAD had an oulstation rest of 8 hours" 15 minutes at New
Bongaigaon. The guard had a rest of 32 hours al Headquarter station. While the driver stateqd that
he was subjected (o Breathalyzér test at NBQ, the DAD denied of being subjected o any such test.
DSO/APDy, however, in his note No. T2/AP/T/54/2001-02 dated 04.02.2002 Submilted that bolh
the drivevrAand DAD of Up LMG F/G were tested by Breathalyzer machine al crew c,'ontu;l room at
NBQ at the time of 'Signing On'. The ‘Signing ON Register of NBQ has recorded that both the
driver and DAD were subjected 1o Breathalyzer test and found NORMAL and recorded’ thejr

signatures (@s a loken of their- being subjected to (he test) as laler gn found by

Dy.COM(SaIety)/Maligaon during his surprise inspection at the instance of CRS. Dy.COM(Saicty)
. with the above observalion confronted the DAD in the Central Hospital/Maligaon whio Clarified {hat
the signatures in the register are taken in token of their reporting for duty. Therefore, the remarks

"NORMAL" in the register, as per the DAD, has been recorded by the crew control altl'ioth 1o lest
has been done actually. | '

Alter théﬁccidenl the diiver, who sustained injury, was admilted in Central
Hospital/Maligaon al 2400 hours of 28.01.2002. As per the report of Sr.DMO(Sm‘geon)/Ma‘ligaon,
the driver smelled of alcohol although he was rull‘y cdnscioi:s, oriented with nonmal behavior and
hormal gait. His handwriting was normal. A blood sample ‘was taken ou! af 0030 hours on

29.01.2002 and was sent to Forensic Science LaboralorY/Guwgihali. The report, however, revealed

"Negalive Ethyl Alcohol”, Tl/Guwahali met DAD on the f.)iﬂ“()ﬂﬂ aflter the accident, but he-did not
smell alcohol. ' -

i

_Thus, it appears that bolh the driver and DAD were more or less steady with their

faculties functioning normaily, although the driver having consumed alcohol enroute cannot’ be
o e X oY ONIsume : . .
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ruled out. In fact in his own slaleient fie has admniticid llml prior to 1998 he used 1o Mke 'ucohol

occasionally in off duty houss, but allou 1998 he has stopped aking alcohot on hmmt groud,

It may be pointed out that uniess alcohol is taken in adequate quantity and blood

sample is drawn within a short time, the resull of bloo(l alcohol test may not show positive as could

have been the instant case considering that the driver smelled alcohol at thie time of admission in
hospital.

7.3._7 : Role of Crew of Up Lumnding Foodgrdm

Both the driver and DAD of Up i.umding Foodyrain slaited from New Bongaigaon

with outslation rest of 8 hours 15 mmules Their train had proper birake power which was lestcd by

the driver en-route. In the entire run lrom New Bongau;aon tift the time of acudenl the train had no

problem of brake power as admiilled I)y them nor there was any unusual occurrence as confirmed

by ¢} 1\eDTV15|0naI Om(,ers of Alipurduar Division. The craws were not ploved to be under influence

-of alcohol (vide para 7.3.6) although the driver smelt of alcohol aller the accident. /\s revealed by

the analysus of speadometer chart of the loco the lmm gencrally maintained a.speed below 50
Kmph and the maximum speed allmnod duting run was 60 Kinph at one poinl only. 1!1(‘ nmxnmnn
permissible speed of the goods train in the seclion is 65 Kinph. Al the spccd restiiclions have
been observed by the driver as per the spool. Hence the diiver was running at a,specd less than

the maximum pemnissible spcod of the section and observed the speed restrictions. Flowever, the

speed of the train at the 1|me of collision was 40 Kimph as tecorded in the spec edometer t,h.nl Both -

the driver and DAD stated lhal Up Distant ':.l(jlld| of Kiamakhya was showing yellovs and Hmno
Stgnal was also showmg yellow without any route indicetor. This is a (,Ollﬂl(.llllg signal and it has
been proved by tes! lhat display of such conflicting signats was not pussibie. On the contrary it had
been plovod by trial and test that when line No. 1 of Kamakhya is occupied, the Up Distant fiom
Azara side showed: 'yellow' and Home Signal ' red'. Belh lInc diiver and DAD swlcd initialty that
their train was enlermg Kamakhya station al a speed of 15 Kmph. However, during cross-
examination the driver admitted thal the speed could e 40 Kmph "due 1o down gradient after
home signal”. DAD when asked to explain why the train could not be brought to a stop wilhin the

distance of 180 M when he saw the |lth ol express train in the opposile ditection and the Spﬁé(l of

the yoods train was only 15 Kmpli as claimed by him h(* had "nothing to say"' | T!I‘mefove“ it is

clear that both the driver and DAD have not been viglant in observing lhe cotrect as;weus ol

approach signals and failed to contiol the train and passed the home signal al (Jangcr and collided
with 5658 Down Kanchen]unglm Express on line No. 1. A

Under the CIILUII]S!HI]LCS I'hold the crews prithary responsible lor the collision by
violating the provnsvon 0f GR 3.78 (1) (a) and (b) and (4)
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7.3.8 ' Role of S&T Departinent of Conslruction Organisation: \)\

The Goalpara line was constiucled by HudConqtuu:lion Oiganisation of NF.
Railway including the addilion/allofaiions at Kamakhya station where the Goalpara line Imq
converged with the mainline. As per QWR of Kamakhya station issucd on 26.05.2000 the usul,almn
to be provided as per Para 2.5.3 (a).(iii) is as under: '

"BG Line No. 1 is isolaled from the fine of GI IY-JPZ-NBQ section al Azra end by
normal setling of. Derailing Switch No. 71%"

From the above it is ciear thal the intention of the SWR provision was to isolale
BG Line No. 1, which is an important loop line of the main line, from the less imporlant line of

Goalpara section. In such a situation the orientation of Dem:lmq Switch No. 71X should have heen

in the facing direclion from Azra side’ and lmllmq (luoclmu rom Guwahali side while at site |l is
"""_'_————\

a(it_@ﬂy 1aid the other way. Similarly llm ormniatmn of Dmmlmq Switch No. 64X at ( Guwahali on(l

should have been oriented the other way. The SWR have l)ccn is qnod jointly by DSO / Lumding.

DSTE/ Guwahati, DSTE(Con )/ Maligaon and Deputy COM (Con ) Matigaon. The S&T department
SASBCIT)

— X ) \\
of Construction Organisation should have Hheen careful in mymg the Derailing Switch Nos. 71X and

64X to fulfil the provision of SWR para No. 2.5.3 (a) (iii) and 2.53 (il) respectively.

7.39 Role of SeclionaLL_QQQ._-.ID.SDQQ!QI:;'

The evidence and subsequent cross-examination of Shri P.C. Dey (vide para 5.27)
exposed his poor knowledge aboul colour light signatling. A few of his observations made duing

his deposition dre given below bricfly -

i) That his train could be received on fine No. 2 at Kamnakhya station frons Goalpata
with both Up Distant and Up Home of Kamakhya being green. (The fact is to enter
line No. 2 fiom Goalpara side the tain has 1o negotiate a crossover and the
distant will be double yellow with home at single yellow with route indicator.

Moreover, there is no gréen aspect of Ub Home Signat)

i) That Up Home signal of Kamakhya from Goalpara side has 3 mul(' mdu ators.

(The fact is that there are only 2 route indicators for line No. 2 and 3)

iii) That Up Home Signal of Kamakhya fiom Goalpara side can be passed a a speed
of 65 Kmph. when the home signal is displaying green aspect, (The fact is home

signal does not have any green aspect).

" Although as admilted - by him he attended refieshor course at PTS, New
Bongaigaon in 1998, it is evident that he has not learnmt enough to discharge his duties. The tole of

loco Inspector in training and coumellmg the loco crew is vely (ruual from safety poinl of view.

, ' _ : ' S




Therefore unless the Loco Inspector himself is thorough in his knowledge it is difficult for him to
dlscharge his duties and it is no worider thal bql'[i :ih’ilefldf‘rver“aqgﬁlk)&cé%okré;Up',L-unlding Foodgrain
under Shri Dey were ignorant of the »basicﬁ ’.‘“9}_“_‘!9}19,0;2! .si‘gnalliqgi,,of'.’lpue__foute in which lhe){ were
working. My subsequent inspection of the railyyays has. conrir.med_‘ this be!_it_a__f_ tha} many of the Loco
Inspectors are - not thorough with their ""°W'?.S’9,§¢§-The,-,E%g.i'qW?xg nieg 1§5-i9¢nlify such Loco
Inspectors having inadequa‘(e/wrong/poor knqwlgqgle‘tq

D
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nd organise a crash course to up date their
: ; S g T e < S T '
knowledge. Till then these supervisors sh'ould not t

‘ PR K R 5
safety. )

74 Cause of the accident:

——— ey aubiubin

Having carefully considered the factual, malterial and circu'msl‘anlial evidence at my
diSposaI, .I have come to the conclusi'oh that head-on collision between 5658 dorvn_K_anchenjungha
express and Up Lumding ‘Foodgrain, on line no;;] at Km401/8 at Ka__makf;;a:stat_ion of Gu,wahati‘-
Agthori Broad Gauge single line non eIectﬁﬁed'sédiqﬁT b(l}l%umding Div_isic;ﬁ of Ndnheasl Frontier
Railway which occurred at 22-35 hours on 28.01.2002 was due lo driver of Up Lumding Foodgrain
disregarding the ‘red' aspect of lt;Up Home Signalband the train passing signal al danger, ————

~—

Accbrdingly, this accident is classified under the category "Failure of Railway Staff".

7.5 Could this accident have been avéned:

The accident could haVe been averted -

i) If the B.G Line No. 1 was isolated from the Ijné of Guwahati - Jbgighbp'a - New
Bongaigaon seclion at Azara end by providing ‘sand hump' in lieu of existing
Derailing Switch No. 71X so that if a train from Goalpara passes the up home
signal at danger would enter the séhd hump.

ii) If the Derailing Switch No. 71X had been Correclly oriented i.e. in the facing
direction from Goalpara side and trailing direction from Guwahalj side,i.e. fulfilling

the provision of SWR para 2.5.3 (a) (iii), possibly the collision could have been
averted or at least ils consequences could have been minimised. ' '

7.6 Other matters brought to light :
7.6.1 Standard Time:

During the inquiry it revealed (vide para 5.10) that checking of time by Section
Controller as per GR 4.01 and SR 4.01/1 is not being followed. This was also confinned by me

during my extensive inspections of the Railway. Chief Operalions 'Manager of the Railway should

Wt MEare o dwng B Al eoged ff'" ‘L.%O@;& by i Poeiiin
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s made quickly to enable the Boad (o ke o realistic: decision considesing that Railes: Ay Safely

Review Commillee (Khanna Cmnmillm‘) have also endbs ml Hies view thal the criterin of nmmumn
e educalional qu’llmcallon for any joby o the Railwa 1ys '.htmltl be matiiculation,
-VIIl. CONCLUSION
. R
A Cause of the accident:
e ’
:9}.;":‘.“1

Having carefully considered the fac lual, malerial and cire umqlanlml
dusposal I have come to the conclusion that head-on collisi

ovidence atiny

ston belween 5658 down Kane henjungha

express and Up Lumding Foodgrain, on line no. 1 al Km. 401/8 a Kmnakhya slahon of Guwahatli -

Aglhon Broad Gauge single line non clectified seclion of Lmndmg Division of Northeast Fronlies
e Railway which occurred at 22-35 houts on.28. 01.2002 was due to driver of Up Lumding Foodgrain
: disregarding the 'red’ aspect of the Up Home Signal and the

N—

train passing signal al danger.

o o
‘Accordingly, this accident is classified under the calegory "Failwie of Railway Statf”,

8.2 Responsibilily:

. 8.21 Primary :

i) Shri B. Appa Rao, Gouds Driver, NGC (reler para 7.3.7) lor his violation of GR

3.78 (1) (@FF1d (b) and (4).

i) ., .Shii S.N. Borah Diesel Assistant Diiver, NGC (tefer hara 7.3 7) for his violation
of GR 3.78~ (1) (a) and (b) and 4).

8.2.2 Secondary :

The Signal and Teleconumunic ,Hmn dvpuiuwnl of Constiuction Ong: i mnu fon
the reasons brought out in parn 7.3.8.

. 823 Blameworliy

Sl P.C. Dey, Loco Inspecton, NGC for the 1easons brought oul in paa 7.3 9.

. —————— - p— - g v e
Bt 000 pqui Py .
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R T CAAMGESHEEL, -, 7T Zee v - (STANDARD FORM Mo, 5, )
f - - ’ P T e T .

PN - .

(uupe, 9j6f'phé ﬁéilwa§.se:§a@§81D1$t?blinp gnqjg

bpoal rulpé 1968)

? / iy .‘,;;é‘ Y R . )
L DR ()" s UPFLe0 e ot
R e RSV IS A
© .Place-ofisspey- .. LMG %
et AR WL e ThULITTR
o Lol ERAE 4o ",-,_.. N o2 A

, '..IQMO"R'ANQIM'.. R L
The. R&R&iiﬁaﬁi45&3&3&'iﬁ&;@%?;@/%figgs‘,‘inggd +REOPOSe(s) to hekd ~an:-

\ —cunder rules:9 «of the.,
# Y

- 1nguiry. agalnst. ghni -- S 1 the
- R -lWay&adivants§(Disc'p ;ﬁ@gqﬁgiaﬁanghﬁfsubstance

- offithe fmputations of misconductsior, ind S=Behaylourdn. respest. of

. Which the ingiiry Sed. toibeihaldet 5¢setiout 'in. the enolosoed
‘Statanent pﬁ;articlesKOfJghargé(Aanxunq;I)l}dpstatement of the .
4 imputatlons)ofgmi%condugt*of¢mi$4bchayLOUB%1n-support?of cach .
- articles of:charge 1s;enclosod(ﬂnnqu¢é{11)'Aflist'of;documents by
, ,1which.andfaﬁrist or;Withessodaoyﬂwhom;ﬁMhe'articlcsiof the charge
s arcapgqpqud%tqwbe{sustainedfarefaLSQﬁehcldsed(Annexpre:III and IV).
i ‘V*rurtngrg:cdpiesfot"ddcumentéfment;on@d$infthe liSt“Qf'documonts,
| 4S.per_anncxure; IIf urd enclosed,. © - v T L ,
2. *'suri;_s‘N‘BURAH K S jSénbereoyjinformed that he
'so{desxrbs,‘ne Cat lnspect and .t ako extracts fron the document s
nentloned in the enclosed list'or,docuaents(Anhcx;III).at any time
during office hours witnin,lO(ten)idays,Of.receipt of this Memorandum
ror thig purpose ne 'should, contact +x . DME(P )/ LimG o .
lmmedlatelyfonfr;celppAgf#qh;S*mmeragangAQTT T

3. shri_ SoN.BGRAH" - - L is further infomed that he may
"f, ne & desired, take the adsistance of ‘any other Rly, servant an
Ufficidd op RLy.Trade Union (who "catisfieg the requirements of
]ule;9 (13) of the dly.servants(Discipline and Appeal )Rul es, 1968
- and NotesI and / op Nate:2 there under as the case may bej for:
;nspecting the documents and assisting hin in presenting his case
before the inquiring authority in"the ovent of anOral. inquiry"

being hel g, For this“purposo,'ho.Should nominate. one or morn persons

in order of pref erence, Before npminatiaﬁwtho Assisting nly, servant -

of Rly.Trade tnion official (s) shpi = SNWBURAH

Should obtain an undertaking from tha nominate(s) that he(They)Ts
(arn)_willing to ‘assist him during the disciplinary procendings,

The Wndertaking show d 4l so cont'ain the particil ars of ‘other casr(s)

if any, in whieh the nominee(s) hag already undertaken to as-1st
.thg»undertaking,shOUId he furnished to-the Undorsignedéﬁ¢g§n§g;gg§§gqﬁé
LI Raillway along with the nomination IR

S«N.BURAH -
4. shri | 2 URA o 1s hereby directed to submit to
ndersighnod (Ehrg ugh Gmmv(ﬁ“}/fdﬂ\dg‘eﬁxfiiﬁ E(Loco )/NGLRuilw.ay for a '
Written statement of nig def enc e (which snould reach the sai14d General
- Manager  within 10 day's of receipt of thig Memorandum, if he dneg not
: 4 ' of his dotence
dociument s 3¢

40d within. ten days ul'ter cumpletion of inspectivn of
1 desires to 1nspect,ducumonts, and alsy o

(2) To stute whether ne Wwlshes to oe'hdard in person and .
(P) To furmisn the Nanes and uddresses of the witness 1Y any
- MoRne wshes to cdll in sippprt;or his derencer
- g_‘”s‘h‘.y—ESN.BURl}H
v-olhdkdgqnlshzn-rnapos a5
- 2dmltted. e should,: therelope:

13 toornot Yhet un \aqutes it
- A ok BIUP2E LR cow R®
'Specifiaally admit or/encn articles

{

A 0Nt G2
: (}/"f{/\.f\‘o’\/ ' @e”z’?ﬂl‘e‘l to be true copy o D_n d-- Y,
“ '\,/f< "\_ k- .  , - | ) ‘\ o - :

C ~ . t /‘) r: ) Cth : :

P



: | o ~24 -
' - 3Ty R ' \)QO

5 this.N.BéRAH' /
[ ] .

' , . 1s fl';lrth(}.‘r;:.s:r{j"l‘ . '
does not submit hls writton statement of defeb:n,cwod-wibitphzntit.hgg eriod
specified in pard;2 or does. not appear in. persoan. before tho Enqui-
rimg authority or otherwise fails or refus ey ‘

3 reS to com -
provisions- of..Rules;9 of ‘the uly.serveants.pi sfiwxﬁzdﬁ;gn;im
- puleg1968 orithe:order/directions: 1ssugd 1n pursuance’ of  the satd

rule, theilnguizing suthoraty may held ithc:inguirysexparte,
o NN e TG T Tl R e TR g T BT T

e O : T ,
. RO 3 wr, i . . ‘5 Lo ; R L Wl T AN ey .
7o fhe attentiou of ghei S.N:BURAH ~ 7.t v -4573nysted to.

. kule; 20 of "the™,ly.servico UOIAUE T TULGS 1965, under which no
aly, servant shall bring or:uttempt to bring any Imlltlchl'"br athow

iniluance tu vear gpon any superlor authority to ti'.ur-t_hbr Ris .

- knterests-in respect of matters™portaihng.to his serwdce wyndor -

- yhe Gbvernmont, 1f . any reprosentétion.is.raceived on lus bohalf
from another porson in respect ui" a,ny»';;m,atth;'\l‘. %%a& ﬁ'%,uix,ixin these
pruceeding, it will bo prosomed that ghry SeN.BURAR & v 2

1s awure of such a represontation!and. th€TTT Has bBoon made 6t

'his instance‘and action will be'tgken:against him for violutian

of nulo;20 of tho kly, ‘services(c.nduct) Rules; 1966,

A )

8. Thé fz‘oqc}vf’l‘:‘.f'of' this. Momorandum may "Pel,’gﬁcknowlodgo@g'

'EnClOQ"'—“- )

’ ey 2] * (- MG
ot gnafurs, OB IIE (L )/ L0G_

| Neme and designatipg of tho, et
- , competent @\m’ve ty @\M ‘
o g ’ . JL? 'é‘ . w‘l&“‘ 14
. - AW
.“lo= e

. : oagiod® L W
4 / . VI8 mﬁw&‘i :
chri 75 ¢

; th Borah a XY ;
surcndra Nath Bo " Through ssE?LoCO)/NGC

)

- __..————-—-'-----—--'--—-v--—-mn-
-

Ps@rgnation and place.

' ‘ SE(Lc NGC
@ Copy w Shrl“gﬁé‘(!:ggq’)["““"“” (nane #nd designuiion
of ihe lvading authoraty) for information.

A Strike out whieh Svor 1s not. anylicadle.

% o pe deloted if copies are iven/not given with the
Momorandwg 48 tho caSe way be,

e+ Name of tho suthority. (Thas should imply that whenevep 2 bacsq
Ls roferred t: the Diselplinary authiority by thg investlgeting
Ruthority ‘'or any authority who-are in the cust-dy of the liayoQ
Aocuments or who would be arrarging for lnspection of the
dseugants to enatle thls authority belng mentloned in the
dreft memerandum,

£ wnere tha president is tha Disclplinary authority,

X 74 De Tolalngd wnépemer. pressident or the il 7. Buard ks tho
or tne rly,gvard is the sumpetent authority.

' Ty o 1 - he RS(DA)
16 Do used yhereegod upglicaole soe Rule;1l6(l) of t
~.l~1u108; 1068 .. ‘Not to pe Lnserted in %he eopy sent Lo the Rjiy.
‘servant, - S N . .

308 oy a3/



Agnoxure-III

EQDAE}&E °3 

Llst of dueuments oy whlch t
franed agalnst,snrl S N.BURA
tu Dq§suStalr d,"

‘fpharge : '
N "  aro praposod

1, Photo coples of tho rolavant('oints’
: Asubmuttod by Sr.DSu/LNG in- 5.,

! .
: A
) - < s
.. [
. Cw ’
. P
’,' AR .
< ‘
SN .
- ) .
. . !
g : .
\

'Anncxuré-Iv.e-

List Jf witnesses b whn rticlcs of charge’ framed
agninst: Shri -5\« BbRAH DAQ/N o :__8aresproposed |
to bo sustahned 7,'j~-~ A -

T Shr1 P.N Pandey,Guard/NBQ
o2 asi on duby at KYG



b ‘ Lot .'\fl'hf‘.’f‘ﬂf"y,,'%#!,"!u‘

.oA

, ANIJ“‘XURW TO STANDARD FORM No 5 ‘
o Memorandum of chargnsheet undnr rule-9 of the RS(D&A)RulOSolc)GB

vl - - .,!. v : ; :« ERT R, s
. S . i . . P CLon '. . .- Y

oy,

Lo y ANNWI’BE;I&I ' .
statement oi‘ articles of charge framed against Shri S-'N-QQL‘M---— |

DAD/NGC LR N
i ARTICLTS; I.
3 | That tile Said )7’1‘1 - : / __while
e L unct m-ng as/ . ” dur/l/ng the perivd
o/ ~ _ {here enter

deyj.nlte and dlstmct dI‘thlOS of /cndrge)

. o n - 28m 01-2002 5658 LN Kanchanjungha Express train collided -
.thh UP LMG F/G on LJ.no NOo1 at” KM-401/8 at KYQ Station of GHY- &GT [
- singlo lino non~olectrifiod section, As a rosult, coach Nos, NRVPU-
. 16836 & '\.FUPU-16820 atlunguz.th uagun Noe NFBCNL-—3656’? got dcra1lod

and capsn.zod

o Thao accz_dcnt took plaCB due tg. dlsrcgardmg of the 'RLD'
aspoct of the UP Homo sicnal and passing sighal at danger hursting .|
tho Ponit No «71(X) by your train UP LMG F/G. | JA

_ Bo:.ng the Assisgtant of the driver of the samg goocds train
. »you aro _alsgo held responsible for not boing vigilaent in- obscrvmg

- the correct aspects o =pproach signalts—angd passing the Homc signal
at danger—fgr—uwhich you~ ai‘LcT:Fa“@_‘d’f‘or viclatichn of  GR=3 .ISTTJF/,

v, ([;f& @) end also Rule-3 1)61, -F Scrvi i? Conduct Ru“"T—os of Rly.,
yo - 1966 _ | | ~
\O\°
' e |\ ‘ ’ ’
ﬁ ’\(&'A» . \ﬁgﬁ\-w
AN Wmf,umMK.LM
?\\n“k Q\N"“‘ . Ll '
ML ¢ & . ‘ '

Stqtement of imputatlms,of mlsconduct op misbchaviour in |

:%ppg/rNtcsi the articles of charge framed against ..m.i_ 2288 L:”‘H.z.. -
. A v

M e e i

~ v - ' SR
‘ ....-..'..-...-'e.,.-—-"-....'.. AS abovo ..'.-..‘--....-

"g e \}ﬁﬁc““t;m’f‘mh
- 123 “ﬁ' aye '
AT Q\a\\\w

i
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ihAiA fThe‘Divisional{MéChanical-Engineer(P)

. To

T , . J

o, ReEaBallvay/lunding, e

CEE IS e ) i

iﬁ{jpﬁﬁjﬁjﬁ%;;,Dat&d»gthew Guwahati the 29th June/2902.; é{ﬁ

’fWﬂ “fsukvfﬁ:'E?éﬁfgﬁg§3§§999§§-2£;-9£99999F ¥ o 3

R R b R : '
Ref 3 E!Q:....'«?EéQZE?QZJ:QZEQQ2-9&29-1?:@:299.:~

Most respectfully, I beg to state that Article I in

'.;the\Memorandum of Chargesheet appended to ydﬁriléiter.refea
s ] . R [T

7'~?§f‘rfgdfﬁp{above 1é?denied by me and the following is stated

’fﬂiﬁ“défence.of myself for your'con§1deration and to beg not

to warranf,proceedings for the imposition of any major
‘penalty as the matter can be disposed of at your competence,

1o That Sir, being the Assistant of the Driver of the
goods train I was fully vigilant and alert throughout the
Journey and that ‘the accident took place not because of my
fault in disregarding bf the 'Regq! aspect of the Up Home

Signal; end that I' did not pass the signal at danger with
‘my train, ' :

2o T™hat the Up Home Signal at Kamakhya from Azara side
vias showingthe yellow aspect when my train Wwag ecproaching

itvwhich w23 less discerniblae from my side as the train has

to cross a big turn during the distance from distant sign

al
to the Home Signal and th

e Engine being Jonghood, However,
b3 soon as Lt was discernible 1 relayed it to ‘the Drivaer
of The train, ‘

A

3o That I was totaley alent duringthe duty hours on

train and coutd discern the Up Dist&ns Signal sheuwing
) €

. Job '
yellow and consequently the speed was reduced to within

regulation Limiq on-vards of Up Distant.,

Contde oo, 2

o Certified- 1085y copy.

R.es )



-y p -n

L, ~That I'neigbter-violated GR&3-78(1) (a).(b) & (b4) nor
there was any occasion for doing ao to pass the signal at

- danger as the fact was' that the signal was showing~yellowo

5¢ That I did not violate Ruwie 3(1) (ii) of SCR, 1966 ;
That 1 am_a'loyal and capable workman under the Raliways
having 22 years of experienca at various stages and have
never faiied in my duty as a DAD including offering whole
hearted assistance to the Driver of the train,

6, "That I wes not found %o have taken alchohol a fact
that was adequately established hy blood test at FSL/GHY
at the behest of the Railway aithorities,

To - That I did mot taoke slchohol enroute nor hy or near

noxmal, alert and vigilant while on duty in train a fact also
corroborated at CRS report,

8, That nothlng was wrong with my conduct in passing the

- Up Home Signal can also be seen from the guardhs, observation

in statistical train report. (Xerox copy enciosed in Annexure
I}, There the guard Shri P.H. Pendey has not stated'that the
Up Home 3ignai was at *RED® aspect; That thus guard% thia
observation is proof of my statement that ﬁhé.Up Heme Signal
was shaving yellow, ' '

9. That the peoint %o pass on from Jogighopa-Pancharatng
line, along which my train was coming, to line No.1 end this
wos commennurate with the yllow aspect of the Home Sienal

and that this also estebliszhes my innocence by abhowing my
adherence to the yellow aapect,
10, - That the regulntion measure supporting my position
in.Pare-9 can be found in $.R.=3,39/8 (General Rules 1976
for Indien Railways) which is gquoted velow :

S.R.3,39/8 Setting of pdints against blocked Lines.,

Contdaerooneld
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K " When a running line is blocked by stabled load,wagon
vehlcle or by a train which is to cross or glve procedence:

to another train or immediately after the arrival of a train '
ax the station etc, the points in rear or. double line sectionq ,{“
and at either end on siggle line section should be’ immediaxely

sot against the blocked line except when ehunting or any other
movement is required to be done on that line. '

1 all the lines at a station happed’to ba blocked
vhen 1line clear has been granted to a train, the points
should be set for the line mﬁcupied by a stabled load or a
gnods train in that order so that, in case of mishap, the
chances of coasulaties axre minimiszed. In case ell tha lines

at a station are occupled by passenger trains, peints should
be set for a locpline, to negotiate when tha apeced of the
incoming train would be reduced which in turn, would minle

mide the consequencas casuvhlties, while doing so, peints

may ba set for a loop occupled by a train, Af eny, whosgo

‘engine L facing the direction of approsch of the incoming

train rather than for the lomp occawpiled by a train where o
passenger c¢oach, will in %the cage of a collision, recelve
the impact. These precautimns shall be teken in addition
t0 the observence of other précautions like use of lever

col.lar., ’ . ;

)’V\/‘d

o That the magniiudo of the qocidenf is not enx:hedyio
creation 1s also seen from the avoldance by enthorities frum

obzerving the rngula?inn quoted at Para-10 ahove, hecause
the ]ooplino onto main line Ho.2 at Kemalkhya was nnt sef

at the time of the acclident,

12, That the magnitude of the accident ia mot my creas
tion is also established in the CR3 report in it findings

~of the role of S&T Deptt. of construction ¢
Para = T.3.8 and Para - 8.2.2)

rganiq vtion (at

Contdeceas b
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‘13; . That any body including myself can be made a scape-

goat of the accident scenerlie by inherent lack in the system

a8 1s found in the absence of isolating point KYQ to isolate

BG Line No.1 from the line of GP section and also by wrong
orientation of derailing switches as observed by CRS report
(at Para 7.,3.8):and the Scenerie is such that thg,staﬁf is
made liable to definite conquuencé of accident,“if one

. . takes place, by: anybody's omission or comnission,

1. That the magnituda of the accident isa not my cress
tion 1s also proved by derelictlion of sectional Loco Inspece
tor and his tack of adeguate knowledge on 3ignaliing of the
route in the system which is established in the CRS report
(at Para 7.3.9).

15, The bonafide of ASM KYQ to corroborate evidence

againat one is suspect, because he flied his post after the
accident,

16, That the Up Home Signnl was showing yelsow at vhe
time was also supportod by thm Driver of the train Sri B,
Appa Rao who was the flrst man to see the histant S3.gnal

@howing yerlow due to the raason as mﬂntimnnd atove in
Para"”?o

17, ~ That the CRS enqulry vwas much after the accident
for obvious reasons and vefore CRS enqulry coupetent Rly.

‘sources maintained that the cause of the accidont was

wrong signalling a fact that vas reportad in iocal press
which was not refuted,

Under the circumstances 1 heg your consideration
on the above proundq for exonerating me from.the article
of charges and statement of imputation of misconduct snd
mxobehaviou‘ both of which are denied by me, Hope and
pray you would find my above defenro adequate g0 as to
be kind enough to drop the proce@dings thus saving my
Live]ihood and ability to support my family fnr which act °
oi your good judgnmou+ I would ever pray. '
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T ANNEXURE— ) ~ 32-

Report of enquiry in connection with the Head-on-collision between 5658 Dn and \’;\
Up Lmg foodgrain at KYQ station on 28-1-02, Major case No.TP/3/LM/1-4/2002
issued against Shri S.N.Borah, DAD/NGC.

Shri $.N Borah, DAD/NGC under SE/Loco/NGC was issued Major Charge sheet
vide DME/P/LMG’s No:TP/3/Lm/1-4/2002 dated 13-6-02

The undersigned was appointed as Enquiry Officer vide SF/7 no:-TP/3/Lm/1-
4/2002 dated 29-7-2002 (S.N.41) ’

The Head on collision between 5658 and Up LMG foodgrain was occurred on 28-
1-02 at KYQ and Shri Borah reported sick HOD under Sr.DMO/MLG ref-29.1.02 being injuried.
The Suspension Order (SN.2) could be served by SE/LOCO on 04-03-02 to Shri Borah and since

then Shri Borah has been showing under suspension.

The article of charge against Shri Borah was as under-

Annexure-I
Articles-1.
“On 28-1-02, 5658 DN Kanchanjungha Express train collided with Up Lmg. F/G on line
" no.1 at km-401/8 at Kyq Station of Guwahati-AGT BG single line non. Electrified section. As a
result, coach No. NRVPU-16836 and NFVPU-16820 along with Wagon No. NFBCNL-36567

got derailed and capsized

The accident took place due to disregarding of the Red aspect of the Up Home
Signal and passing signal at danger bursting the point no. 71(X) by your train Up Lmg F/G.

Being the Assistant of the Driver of the same Goods train you are also held
responsible for not being vigilant in observing the correct aspect of approach signal and passing
* the Home Signal at danger for which you are Charged for v1olat10n of GR-3.78(i)(a),(b) & (4)
and also Rule-3(i)(ii) of Service Conduct Rules of Rly, 1966.”

" ‘ Annexure-11

(Same as appeared in Annexure-T)

The Charge has been framed on the basis of the report of the Hon’ble CRs, NF Circle, Kolkata
who conducted the enquiry into the head-on-collision between 5658 and UT‘ g foodgrain at

kyq on 28-1-02. The prosecution witness by whom the articles of Charge framed were-

1) Shri P.N. Pandey, Guard/NBQ
2) Asm on duty at Kyq

@erti/iec[ 10 be true copy
PN, o,



The crux of the charge as framed against Shri S.N. Borah vide article - of annexure-I of Qg
the AF/S is that the collision between 5658 Dn and Up Lmg Foodgrain took place due to
disregarding of the RED aspect of Up home signal/Kyq, on which Shri Borah’s
contribution was that, he was not vigilant in observing the correct aspect of approached

signals/Kyq.

In reply to the charge sheet Shri Borah has submitted his defence on 01.07.02 (SN
— 28 to 32) wherein Shri Borah stated that he never violated the provision of GR 3.78
(i)(a),(b) & (4) and Service Conduct Rules No: 3(i)(ii) of 1966.

Shri Borah has submitted 2 (two) names of defence counsels §vith their consent
letters. But as per the priority in preference by the Charged Officer, Shri Arjun Paswan,
SLI/NBQ under DME/NBQ actéd as defence counsel of Shri Borah.

In course of preliminary enquiry Shri Borah did not admit the charged which has
been brought against him vide Major memorandum No:TP/3/LM/1-4/2002 dated
13.06.2002.

The following dates of enquiry were fixed by the undersigned:

St Date Persons called to attend the Persons Remarks

No. enquiry : attended
1 19-8-02 Shri B. A. Rao, DE : All attended Enquiry held
Sri S.N. Baruah, DAD ' (Preliminaries)
2 07-x-02 Shri B. A Rao, DE All attended and
S. N. Baruah, DAD enquiry held

P.N. Pandey, Guard/NBQ
R. K. Goswami, Asm/Kyq
P. Das, Asm/Kyq

Arjun Paswan, DC

3 10-x-02 Shri B. A. Rao, DE All attended Enquiry held
Shri S. N. Baruah, DAD accept Shri A,
Shri S.S. Marak, DAD/NBQ Ghatak,

Shri A. Ghatak, SE/SIG/Kyq SE/SIG/Kyq



-

Shri Arjun Paswan, DC

4 31-x-02 Shri S.N. Baruah,DE
Shri A. Ghatak, SE/SIG/Kyq
Shri Arjun Paswan, DC
Shri B. A. Rao, DE

- 34-

All attended Enquiry held
accept Shn B.A.
Rao

The undersigned could not be fixed aﬁy dates of enquiry during the month of Sept/02 for wants of

relevant rerecords demands of by Defence counsel of Shri Borah.

Shri Borah has taken the opportunity to submit final submission after conclusion of enquiry.

Gist of evident produced by the management:

The charged was basically framed on the strength of the report of Hon’ble CRs/NF.

Circle/Kolkata who conducted the enquiry into the Head-on-collusion between 5658 DN and up Lmg F/G

at Kyq. on 28-1-02.

Most of the witnesses stressed upon the aspect of Home Signal to be ‘red’ at the time entering ﬂ

Kyq by Up Lmg F/G.

There was no possibility to take ‘off” the Up Home Signal into ‘yellow’ aspect in favcur of Up

Lmg Food Grain for line No.1 at Kyq, as because 5668 Dn was entering and about to stop in L/No -1.

This is as per the principle of interlocking signaling system exists at Kyvg.

Gist of evident produced by the charged employee:

1) Shri S.N. Borah in his deposition stated that he found nothing irregularities in respect of running
of Up Lmg F/G by the driver right from NBQ (Ann to Qno-6 SN-72). Shri Borah has further told
that he could followed the Up Distant Signal/Kyq in ‘yellow’ aspect, but so far the aspect of Up

Home Signal/Kyq he could not see because of long hood of engine as well as sharp curve.

2)
F/G passed it.

Shri Rao exchanged the signal aspect of Up Home Signal/Kyq with Shri Borah when Up Lmg

Shri Borah also stated that the responsibility of any signal confirmation vested upon the

Driver as per GR 3.83(3). (SN-73 of Q no-5)

Assessment of evidence produced by the mahagement and charged employee:



l).

2)

3)

'DA/One loose case containing

4 - 3 5 -
According to interlocking signaling system exists in Kyq, whenever a tram occupied Line No.1 \%(\
(i.c. 5658 Dn) than further ‘yellow” aspect of Up Home signal/Kyq for the train coming from
Azara for Line No.1 was totally absured. Further, no evidence was there for any kind of
Malfunctioning of the aforesaid Home Signal of Kyq for Up Lmg F/G. As such, the claim for

‘yellow” aspect by the crew of Up Lmg F/G was not possible from the technical point of view.

Shri SN. Borah, DAD in his deposition stated that the aspect of Home Signal could not

visualized from his side due to sharp curve and long hood of the engine. However, he further

" stated that his Driver Shri B.A. Rao called out the Up Home Signal aspect but he could not

confirmed it because the train already passed the aforesaid Signal (Ann to Q no 4 SN-73).

In this stage DAD Shri Borah cannot shift his responsibility by giving the whole importance to
Driver Shri B.A. Rao. Shri Borah could have confirmed the vital signal before entering Kyq

station then he could have draw the attention of thie Driver before committing a serious mistake

for Up Lmg F/G and thus he violated service and conduct Rules of Rly No: 3(0) (i)

As per GRj_fZS @) (a)(b) the responsibility to obey every signal and be vigilant and cautious

purely depend upon the Driver. However, 3.83(2) and (3) indicates that the DAD will assist the

Driver in respect of signal, when not otherwise engaged and the responsibility solely depend upon

the Driver in respect of signal.
Considering all the relevant facts and evidence it has reasonably appeared to the undersigned that

Shri SN Borah, DAD/NGC was not alert to the required degree while working Up Lmg

Foodgrain and as a result of which the qforesaid train entered Kyq station despite ‘RED’ aspect of

Up Home Signal. As such, the charge for violation of 3(I)(i1) of Service and Conduct Rules of

Rly is established.

At the same time violation GR 3.78 1(a)(b) against Shri Borah is not established as the Rule 1s
M

fully dependent upon the Driver. -
M

01 to 92 pages +
06 pages of enquiry report

No. Ame/NGC/DA/T
Dated-27/11/0

Sd/ eligible

(S. K. Dutta)
Asst. Divl. Mech, Engr.
New Guwahati.
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\;\,\‘ o T e ﬁ.’. ' . ‘ ‘.:. ' . ‘ .
"l" S "1 Tha Treport of the. onquiry officer is enclosed.,
q’ho discipl inary authority will take suitable docoicion
;- -after considering the Tencrt , If yeu wish to mat: an
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., the diséipl.ina.ry_ authority wi{hin 15 days ‘on roport of‘ thig
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To,
The DME (P)/ Lmg
N.FRly.

Through:- Proper Channel
Subject:- Representation
Reference:- Your Letter No TP/3/LM/1-4/02 dated 20/12/02.

Respected Sir,

In reference to your letter No cited above I have gone through the report of learned
enquiry officer and submit my opinion _t‘{efore yc;u for your judicious consideration please.

That Sir, EO officer fur[lishéd in his report that there was no possibility to take off the
Home Signal into Yellow aspect in favour of UP LMG Fg for L-1 at KYQ as because 5658 DN
was entering and about to stop in L.No-1 as per the principles of interlocking signaling system.

In this regard I like to say that this is normal rule when interlocking system working but
when system failed when such type of incident took place. Some examples has alrea\dy_'been
submitted by D.C. ' |

So submission of my DC may be given due cognigence as it is a judicious one at time of ™. ]

considering the action and oblige.
Thanking You, |
Your’s Faithfully
Surendranath Borah

DAD, NGC.
23/1/03,

’

@ertz'/iecl to fe true com. '
AN
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‘NOTICE OF MPOSITION OF PENAL TY OF RBYOVAL FROM SERVICE: \9 |

> /3/iM /1-4/2002 | - g -
N0, /a/M/ 14/ , . _ Office of the -
_ DRI (M) /LM G, Dated: 03,02, 2003

TO '

Neme ' shri g N,Borah
Fatheor's Neme sShrd Jovram Borah
Departnent’ ' -$ Mechanical
Date of appeintment 19, 02,1981

- Bagic pay $ R5e4590/- o
S¢ale of pay 3 Bse3050 - 4599/~
Dosdgnatien 3 DAD
Station '3 NGC

- - Your explanation, datog, 01, 07,2002 and. your reply,dateds 23,1,2003
in rosponse to the charge sheet vide No, C[I’/3/LM/1-4/2002,datciz 13,6,02
&nd show Causo Notice IO, P /3/iM/1-4/2002, datods 20,12,2002 have boen.
gong through very ob jectively,. IME(P)/ALMG, belng tho dlsciplinary authorit
heés alse kopt in'mind all possible facters ang clréumstances™ whila cons 1.

dering jour ‘explanatien; but in view of tho fellowing reasons the sameo
could not bo Accepted 4

CHARGES;

o . 0n 28,01,2002 5658 DN Kanchanjunghe Express train collideq
with "Up LMG F/G on L ino 10,1 et KM-401/8 at Kyy Station er GHY=AGT BG
singlo 1line hon.electrified sectiongAs & rosylf: Coach Nos,NRUPU-16336
énd NFVPU-16820 alongwith w/iog NEB G- 36567 gmz. derailed and caps izod,
.. 7The 8ccldent took place due to‘disgégarding 6f the 'REp' -
aspect of the Up Hame signal ang PRssing signal at danger brusting the
Point No 71(X) by ‘ X o

"You &r¢ also helg responsible fop not beling
corrcet aspoct of theo approaching signal ang pPassing the H/3
ddnger fop which you are chap cd for vidlation of GR- 3. )(b) &
(4) and also Rulg -3(1) (i1) of ScR of Rly.,1968, T =

ORDERS OF THE DISCIPLINARY AUTHORITY:

‘ ' Goingvthoroughly the case alengwith all relevant decumonts /
including appeal/reprosentatisn of Shri"S,N.BorRh,DAD/NGC sulmitted
@gainst show Causo Notico, I found no reasan or any such point to be
Xcanptod him fram the Iges brought against pim, = - - |

: : : eXchinge corroct*signalling aspects with
the driver during duty which reoveals h '

255 as well as
sincere dovotion to duty, This has alsg been preved in the DAR Enquiry J
reports/findings Submitted by the E, O ) )

.. conu, Shrl 5, N,Boreh, DAD/NGC 1s Impos og
REMOVAL FROM SERVICE with Immediate offect, =~ -

An appeal agalnst this opgep lias te Sr.INE/iMG, the next
on recoipt t‘:his office letter,
\ X

& pendlty of

9%
50
DME(PY AMG

/NGC for informatioen ang
lQas@o .

COPy to:- SreDPO/MG, 1PO/GHY & 53R oc 0)
Necessary dction accordingly p

Bl i

Lo 7 bl 1 T YO -y



e Sr.Divl.Mechanical Engineer,

B T .. o om -

Sub : Appeal.

t

Kef 3 OME(P) LMG Lntter No.Te/5/

¥ith due respect anq humbile submission I

thiat, T have been fmposed tha pang

wenruls 3-2-2003 on chiarges mentior

L submit thils appeal agalns5t tpe sald order of penalty on the

following grounds:

A

(8 That btoth the findings of
dacision cf the Disciplinary autho
Tppreciation of evidenze and 1o

ol

the Driver angd nysell were similay

and Lmputation nf viclation or

a8ions Foverning thoir dutieg

et

7

tho {ipgt 3

dilferent and seggregated in the &

'

nreoto bheoapt aslde 3 L

R “Inat byth the akbova autheor

note of all th o Taclors

2 That the charges were {ramed

[N v .. . - . .- -~ 1 .
LU0 nane fulos whoprens th omn

. Sy — 39 -
ANNEXURL H

LW/ =bj 2062 dtd.03-02-2005,

Leg to state
Ry 0l vemoval from service

ied in the above quoted letler.

31
Loy

wie Bnguiry OLilcer and the
ity wore tased on Crrounecus

per oapplication of rules,

arbitrarily so far as both
1y chary g hy the fnmw wO rds
Do v -
cphonrnibiidl Les aopee Ldtully
erieral Kulen. Thusg tho o Woi e

e
a5 vnen,

tties could ot lawloll v tane

) LOTS bl Do el nhe intﬂriocklnﬂ Ssyalowm oy
N
slpoalling at Fos 4n g WO
! & A 2 i
n, That thie Lraln LMO PG ol precend Line Wo. 1 nply
whon tho poini was 50t an o bt Lloe on 5101, Moy Adso

oroto ddne No. 1 tho 1LEo /G would

@ertz’/z'ea’ to ge frue co
79’ Nt b\\" \

fallad to talke note ol tho fact (e

Lha polnt was not oat

ave doprailod at 1he polnt

Contd, L L0
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- | | — Yo
where the Azara side line met the line No. 1. They chose to con-
{irm one—sidedly.fhat eyent which goes against us, namely, tne
hursting of the point at the impact of the LMG F/G tut didn't delve
into the other factors that can contritute to the bufsting of

that point.

5. 8 That I have been all along maintaining that the Up
Home Signal was not discernitle from my side bocause of the
long curveture and 1 was assured abcut the Up Home Signal when
1 asked the Drivér about the Sinal aspect and he called out
Up Howe Yellow. Thus the above Ufficﬁrn Can nﬁt come td the

conClusion that I was at fd(Lu for disragarding fhn-Jlgnal
aspect.

-
t

SR That the E.O. at his Enquiry report at Para-3 has

ccillex
into an erroneous and confusirg csnclusion abdut the burden of
respansitility on correct rhgarding'of 3ignal aspect., E.O. has
stated fhere that as DAD I was to assist tﬁe Driver in respect
of Gignal when not otherwise engaged 3nd'fho ro;ponsibilify
solely dOpondnd upon the Driver in res pect of Jignal quo ting
G.R., 3.8% (2) (3), Howovox a¢%°'11n5 nry evxdenco'on the phy~
wlcal inabllity of regarding the signal aspact hécaUsd ol the
long curveture and long Engine hood and my confirming'éﬁout
the Up Home Yellow aspect from the Driver vno cnlied dut Up
Home Yellow 6n my guerry, thé E;O.Jshould have ulthout reser-
vatlion eﬁbneratnd e frqm the responsivciiity of the coliision
which he has failed to do and thus could not give me justicc

hecause of blas to the understanding of the rules by him,

7 The £.0. has also failed Lo assess my alert and guick

application of the emergency brake as soon as I no;icodthe train

Contdes...?
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1iyht of 5648. Dn and unfortunnfnly cnme to the concluqion that

1 could have confinied the vital signal toioxn Lntering K{u

Station and that I have vidlated SCR No.3 (1) & (2) in spite

of the evidence about the long curveture and the long Lnylne
hood that made me unable to notico the signal aspect,;vide

enquiry report at Para~2

8. That they also fdi10d to assess the rolovanro of the
S.H. 3, j9/8 of G.R. 1976 for lndiqn Rallway and thud failed

to find out the true‘causes of thevcollision in perspeétive.

9. That there wasg no independent #itness during thn Ln4U1r/

for evidence on S.K. 3 39/0 of B.R. as submitted by me,

10. " The E.Q. has not men+ionnd in his rep01t ﬁll tun examples

bf failure of qxgnqlllng )yqtemﬂ CitOd by D . duriup onquixy and

thus rnowinwLy avoxand a)seb:mcn* oi comparison: 01 plobqbilitles

in different caseu of colllsion. He thus left the dl Clplinﬁry

authority in the dar about vital f10L° ‘that mibht thP'FpJoO“Gd

for a froqh nnquiry in +hn mind oi thn dlsCLplinoly auLhorlty.

11. That the CRs holP11a in hj”‘nnqulry repoft,cleafly men-

tioned about hi examingtion of theé lobby Regi"ter'aﬁd bf the

calling on countor Rﬂgistmr Rut durlno the oanLry txoae two

Repgluters wore noL DlaCOd bOLOFn vaD.L. and thhb (“plivﬂd me

of reasonable 09portunit/ fOL complete dnfence qnu fhun viclated

the prjnciple of nafural 1pstice.

12. That G. H. J. 78(&) ‘as jpplled to the crew of LMG i/b does

not rﬂquire my JS’iotanLﬂ in impdrting PlOwledbe about Lhe

systgm

o e : - Contde. i




& . o
of working iocation oi signals and other»vorking knowledg otc.

and neither I'am a qualified nly. servant for the purpose of
G.R. 3, 78(4) e |

L
A -

13.u”'. That the above Officers(faiied togasseus the value of the
‘ i" :
contributing factor to the collision and thn magnitude of the

"“f',

accident as stated at Para~11 12 13, and' 14 ol my,representation
dated : 29- 6~2002 and thus position tnosewcontribniing factors
Against considnration of the circumstances.end arriving at the
nature of penalty adequate in the circumstenCOo by'cozrectly
.choosing the right alternative avaiiabie in R 1707 (iV to VIii)
of Railwny Ruies of Estabiishment Code. and have without appli-

cation of ming taken recourse to the pan ultlmate penalty,

1, The Disciplinary authority has also failed to assess the
contributing factors and has also iaiied to considor the two dig-
tinct stages that Can be convtructed Tne finst stage is that of
the reality of the collision and the second stage is that ol the
avoldance of tho collision., The penalties fr0m IV to vii ( or R..
1707) listed as alternative to each other can te imposed onty on
a strict consideration of these two stages., If the first stage

i3 considered for application of Penalty, the atove rule (1707)
does not make penalty at vi to vii atsolute necessity under all
circumstances tecausn the rute itself provided for application
of these penalties Vi to VII erdinarily. The import of the word
'oerdinariiy' should have led the Ulsciplinary authority to ccon-
sider other alternatives of penalty under thae rule. But the

Disciplinary authority has fyiled to plve due considerqtion to

the proviso of the rule 1707.

Contd.....5
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In the second stage of avoldance of collision the prin-

ciplos of justice would require that tho pnnnlty for puasling Lhn

signal at danger to be imposed must be le,ser than the one in

case of collision which 1s recognised in the rule itsell. Now,
since the-co‘lision Wwas not avoided ins pitn ol my 'pplication

of tho ocmergency brake qnd the collision was not avoided also

for the contributing factors these two grounds must ke consi-
dered in choosing thO‘quantum o4 punisiiment which the Discipli-

ard authority has fal]cd to consider.

19. That the evidence by sShri '5.K. Goswami ASH KYW Gefore
CRS Kolxata as stated in Para-%.12 of that report was not assn-

ssed and indoppniontlv vnrlllfd by &.0. That witness stated

there that both distant and Houe Signals ware possible/to have

In Yellow aspect when route is Indicated by Slgnaiting to tine

No,2 or Line Mo.3, Thus the probtable compounding of mistake ang

or malfunctioning of the signatling for LNMG F/G was rot varilied

~though our train proceeded on lLine No.1 because or Qtiing tino

paint on to thera,
- ' |

16. " That the above authorities failed to assess niy exact

handicap produced by the very nature of the system of allpnment,

iy responsitdlities and working ~“1‘it)

location of Qig nals and longhood of the Lngine, and my confjr-

ming - the signal ‘aspect from tha driver and thus failnd to place
in ;uzrspectivo. They
have also ailnd to noLe my attempt at stopping the coullistion

by the application ol the cmergency brakn at the flr t OppOFLUﬂlL).

17. - That the collision is the only unfortunﬁté Circumstance

in my lonyg sarvice 1ife ot 22 ynars,ahd that the ppesént collision

Contd.,...6
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LOUld not be. avoided inSpite of my attempt{ eggﬁge of COntrlbUtlng

»

in imposing*tho punishment. 

v A

T Undpr the circumstancpo yﬁ,}';Jmost fervently requeat

and my’otherwise neat

4' ’..‘ M ”k ,’

you Kindly to consider the. abovn«grounds

service record and revoke the order under appeal ‘for whlch act

" P Y
PR

of kindness I will evnr pray. ‘jL-~; ;yi‘l
h ot ’ Yy - < ’ !" :"" .
- S e : . - P .
~'| -_‘- ~',' . ' '; l"" L a . h-..
’I . % "'.".’a » ’ N . .
- . e . ,?:_ s‘:‘ ,/ o+ . -t : , R Yo 1] 6. ' \
CECR e e n R . e s T . :
Dated : 20-2-03 Ty Yours faithiully,
e, : B - :
\ .“'“..,._(,
. OJ,LU“LMI (Zru " c/ ¢

( Surendra Nath Bora )
D'I\D/ N GC .

- a B
FIETT O s T, PR
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shri & N,Boreh ,DAD/NGC
Through SSE(L ce 0) /NG

- Subg~ Action by revisioming aonthority in
g connoetion with hedd-onwecoll ision
botn, 5688 DN - Kanchanjungha Bxpress &

TP LMG F/G at KYQ on 28,01,2002, -

Rofy- 1) NIp issued frum this offiec vide

~aven No, of this letter,Dt;3.5.2003,
i1) Your appeadl submitted on 20,2,2003, °

S8 08000000000 O PGV

' Pledso refor to the above and note thet ADRHI/AMG, belng -

:'Imo c'dnpctmt avthority hbe rovised your case alongwith al.i relo.
- vant docdments, factors Includling your appedl and on going through

‘the samo very carcfully and objectively he hes confirmed the
p.qn_&lty Imposed againgt you by the DA. _

Orders pBssed by ADRM/LMG méy be noted a8 under;-

" I hve also gone through the 8ppeal ‘of Shri S N, Boruh,
DAD/NGE and the antire DAR proceridngs, after thorough endl
raroful study of tho sfme casg, I find no additienal points.
to aeoneider tho e2se, S ,

It s beon ostablished on relevanes of tho
~documonts produced on accidont onquiry and also HAR enguir
that the acsldont cecurrnd due to negllgeonea ¢f duty as

- ho was not vigilant for cbserving the eorrect aspaets of
. approach signals due to which train »seod the home siensl
at danger and head. tn.eollision took place, It revesls his
~ lack of alertness as. woll es sincore dovotion to the duty.
. I, thorefore, cinsider that the punishmont nf removal from
- sorvice impcsed by DA agalnst Shri S.Ngorah hdds pood,.*

‘.

Copy to;- SreDPO/LMG . Y For informdticn and n/e please,
APC/GRY & - o
© SSB(Loeo)/NGC - | -

/ .
|
DM E(P) /L1 Gk
T, I gy WS P oy

@érti/iec[ to be true copy.
PN~
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The Chief" Orwrﬂfing Mwn«g. Ty WLQ%’{‘&'-;?@&<~,
NeFo.Mailway, Haliaaon, 2 ‘ | ;;_==  . :
: Guwahati-’/81o11 v , EE A E ——
(Throu"gh prbpe_r“Chan:lel)
. : L.,‘ ol ‘
Respected Sir,
- Bub g anéa] for rev15w~l”¢ ACﬁd“ 63

Reviaioning Aubhority in connection
with the case of head-on collnsion
beuween 5658 pn and up IMG r/G at
KYQ on 28,01% 2002. |

Ref - mE(P)/MG'* lett'w uc,

" TP/3/1M/1 /2002 dt 15 05,2003

I am depply shocked to receive theinotica‘under
refenence and beg to submit the following few lines for

favour of your kind consideration and an early sympathebic
orders pleaSes

That Sir, vide H&E(P)/LMI&%S Charge hbeéb (S.T.l0. 57
No.TPJS/IE/jfh/ﬁuﬂc ot. 13.0042002 for aL] &
colliﬁion‘bcﬁwocn 955 8 Dn and up MG T/G on: T/Nu.1 at 1KI9
on 28.01,2002 dua to uisﬁibardlng of Red °Spnct of hp Home
oivn1] at dnnuﬂr, An enquiry wAs held in thc mat’ox angd -
the learned E, 0 vide his fleport dated 27.11, 200° forvarde:
vide EME(P)/INU'S letler dﬂueu 90;1&.2002 held that I1"was
not alert ‘o thn required degree vhile worv ng up MG /G
and as a result of which the aforesaid traLn entered KY"
Station detpite 'RED! eSpect of the up Homg Sirnal AS such

the C Charge fo” violation of 3,%(ii) of b“lViuP conduct iuies

-

2

of Rl}’. is es’t'lb,[ Ve P
| @ernfled to be frue COW o
N A - Contd..p/2



n‘2-

At the same time violation of G.R..3.78(1)(a)(6)
against Shri Bora is not extablished as the rule is fully

dependant on the Driver,”

That 38ir, the above notice not being served in
accordance with the Rly. nd's instructions dated Wik.9%
circulated under GM(P)/NER1y (S No.DAC/Sh1 dated 30405495
T submitted a gimple representation on 23401 2003 with
the high hope that the judicious Dimciplinary Authority
will surely examinate the E.0'S Report aé.per laid down
proceduras to find that the learned E.O. héld me responsi-
ble only partly i.2. for violatlon of Rulzs 3.1(11) of
Service Conduct Rules, 1966 and exsneracing me frem
‘tho charge of viclating GR'3.78‘(1) (a)(6)"and(h)‘whic "
1 attribulable to Drivers only.

That .Sir, for reason not known the judiclous
Disciplinary Authority failed to apply bis proper mind
in the E.0.'s Report and imposed on me the penalty of

Removal from Service stating (vide 2nd para) of bis order
dated 03.02.03 ) that :-

"DAD, Shri Dorah; eually held responsible with
tha driver for the accident as ‘he failed to excﬁange
correct signalling aspects with the Driver during duty
which revzals his lack of =2lertne:s as weil as slncere
devotion to duty. This has also been proved in the DAR
Enquiry rﬂporto/;indin~s suhmxtted by the L.0" which 15

but unkind sincz tho Driver ia a Driver and DA? is a DAD

Contd..p/3




equal. In tbis connection I would 11ke to dreue}our kind

attenﬂion to the learned E.o.'s assessment of the evidence

m"’htf«w»v’;. S g o

produced vide para -3 of«page -5 of his report stating.—

Cmren g

As per GR3.78(1)(a)(b) reSponsibility to obey every
3ignal and be vigilent and. contious purely depend upon the
Driver , However, 3.33(2): and(3) indicates that the 'DAD will®

assist the Driver in respect. of . signal when not otherwise

- engaged and the responsibility solely depend upon the Driver
in respect of signal., - ‘; T

That sSir, your judicious honour will surely realise
that the punishment of Removal for violation of Rule 3”1(11)
of the Rly.Services (conduct) Rules, 1966 is not only harashmo
and unkind but it leaves no scope for me to improve my per-
formances and ;pro¥e my devotion to duty. Rather, it will
bring a disaster on ne and the members of my family consisting

of wife , two soms, two U/M daughters and a dependant U/M
sister. |

That Sir, born in 1959 I was appointed in the Rly. on
09.,02.1981 T have been serving the Rly for more than 22 years
without inviting ary complain and this drastic actlon at this

\\ave is bound to ruin me and all my future plan for thefx family
K\

)¢ >, and, therefore, I would pray to your benevolent honour to be
2

&‘ x‘&ﬂf ‘honour to te gracious honour kindly to pass necessary orders
‘iyiﬁs\_ ﬁyy\ setting aside the punishment of removal arbitrily {mposed on
ﬁ\ﬁ“bseﬂz . me and for which act of your kindness I shall remain grateful.
a \Q:"" ‘ \'}y 4\\

i I take this apportunity to assure you that I will improve

.~ my working and le-ve no scope to complain about my devoticn to
.., duty.

Wwith regards.' < Yours faithfully

Dt . 03'é+2003 ‘ .iccu ‘7 aérm /Vo-[l_ 2 :«.r_/,\-
ew Guwabati. 3.1 noraR)

DAD/NGC under orders of Removale.
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150 GLORIOUS YEARS

Office of the
VeI ENHE DI - Chief Mechanical Engineer
AANIE, ERE — 781011, o Maligaon, Guwahati ~ 781011, Assam |

No. CME/SS/2/3 November 4, 2004
Shri 8. N. Borah,
Ex. DAD/NGC

Sub : DAR Case against Shri S. N. Borah, Ex. DAD/NGC in connection with

head-on collision between 5658 Dn and Up LMG Foodgrain at KYQ
on 28.01.02 - :

‘Ref : Appeal of Shri S. N. Borah, Ex. DAD/NGC dated 03.06.03, addressed
to CME '

_ | have carefully gone through fhe appéal dated 03.06.2003 of Shri S. M.
Borah, Ex. DAD/NGC and also the entire relevant papers/documents of the DAR

proceedings against him as a sequel to which he was awarded the punishment of Removal
from Service. . - ‘ :

Shri S. N! Borah in his appeal dated 03.06.03, addressed to the Revisionary

Authority has sought - setting aside the punishment of “Removal from Service” on the
following grounds. '

. He has stated that the Inquiry Officer has held him onl
Rule 3(1)(ii) of Service Conduct R
violating GR.-3.78 (1).(a) (b)

y partly résponsible for violation of
ules, 1966 and exonerated him from the charge of

The Inquiry Officer in his Inquiry Report has clearly brought out that -

(a) Shri S. N. Borah, ExDADINGC can not shift hi
~ importance to Driver Shri B. A. Rao. Shri Borah co

(b) Shri S. N. Borah, DAD/NGC was not alert to the re
Food-grain as a result of which the train entered K
Home Signal.  As such the
established. - :

quired degree while working UP LMG
YQ station despite ‘RED’ aspect of Up»
charge for violation of 3(i)(ii) of Service Conduct Rules is

It is true that Shri S. N. Borah has been 'he‘ld guilty of violation of only Rule’ 3(1)(ii) of

Service Conduct Rules, 1966, This however, does not in any way mitigate the sevetity of
the offence of causing the accident. . . '

Contd....P/2
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II Shri S N Borah, Ex. DADINGC in his appeat to the Revrsronary Authority has further
" p stated that he has served the Railways for 22 years and the pumshment |mposed on him
" will bring a disaster to him and his family. - R S T

it has to be borne in mind that a ‘Collrsron is the worst form of Rarlway accrdent and the
. staff; found gurlty of causrng a 'Colhsron must be awarded the most severe penalty

Ut‘tf

Having carefully. gone through the case in its entrrety and after consrdenng all the

relevant aspects and applying my mind, | am of the opinion that the penalty of “Removal
from Service” awarded to Shri S. N. Borah should hold good

Chlef Mechanrcal Englneer
t
Lot By ,;,5; e ‘N ‘r‘
Aty fl. Q(tn_ i e ,’;*-‘;‘- :
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ANNEXURE_. | _

Advance copy sent Direct.
To

The General Manager
NF. Railway, Maligaon
Guwabhati-11 -
(Through proper channel)
Respected Sir, ' ‘ ,
~ Sub: Prayer for revising the order passed by CME/N.F. Rly/MLG.
Ref: CME/NF. Rly./MLG’s decision on Revision petition conveyed

under his letter No. TP/3/LM/1-4/02 of 24.1 1.04 for removal
from service.

_ I have the honour beg to submit that I was ordered for removal from
service by DME(P)/LMG and on revision petition submitted to CME/N.F. Rly./MLG, the
same order for removal from service was allowed to stand by CME/N.F. Rly./MLG any
revision petition. o

That Sir, the above order of CME is too harsh in as much as in
consequence of which all my service herewith been forfeited. ‘

i) That the allegation of violating GSR No.3.78(i)(a)(b)&4 which laid
down the responsibilities of Engine Crew in respect of Signal has been withdrawn. Because
the RED ASPECT of home signal which was disregarded was placed in Drivers side which

Y

-

was not visiblé to me due to existing of sharp curvature. Hence no punishment is attributed

‘to me for disregard of signal. When I applied the Emergency Brake when I approached to

just near to the signal yet the train could not be controlled. Engine-was working with long

hood. It may be mentioned here that due to failure of A-1 valve Emergency Brake did not
work. K

: it) The home signal was the first stop signal and also was the only stop
signal of the KYQ station for section New Bongaigaon Kamakhya.

iii)  That Si.r, I am Head-Quartered at New-Guwahati. 1 Was booked by

| - DN BTPN on 27.1.02 called 16/45, sign on at 16/- and reached New Bongaigaon at 6 hours

on 28.1.02 and Sign off at 6 hrs and thus I worked for total 14 hrs and 15 mts, which
violated the 10 hrs rule specified by the administration for running staff ‘s duty limit.

iv) On the return trip of up/LMG food grain, the train involved in
accident was called at New Bongaigaon at 14/45 hrs Sign ‘on’ at 14/-. An ‘8> hrs specified
rest at running room at New Bongaigaon not given to me. It was only 7 hrs and 45 mts thus

resting period fell short by -15”. This was a violation of rest rules. 1 had to work the train
with underrest. '

- - Contd............. 2.
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v) . That the allegation of bursting . of point No. 71(X) which was a
derailing switch was not .true.:, The .¢fact.;-;was,'.:tha,té‘:'g,the}gsignal.; and telecommunication
department installed this point in trailing condition instead, of facing condition as would be

seen in CRS’s accident report for which S&T Department.was held responsible secondarily
by the CRS.. : '

i

vi) - That GSR rule book falls under the proviso of Indian railway Act’
1890 under section 47. The system of working of this particular sectionfrom New
Bongaigaon to New Guwahati was to be regulated under GR 8.01. Sub-rule 1(c) stipulated a
condition that line on which the train was to be received should be kept clear up to first stop
signal. And Sub-rule 2(b) stipulated that over and @bove there should be an adequate
distance further, usually called ‘signal over lap’ up to 180 meters in case of signal line. This
provision of adequate distant from first stop signal was also mandatory and it should not be

less than. 180 meters length. This adequate distance was to be demarcated by nstalling a
derailing switch. :

vii)  The provision of derailing switch was intended for 2 derailment of a
train, in the event, a driver failed to stop at signal and disregard the same, so that the train

instead of collided with other train, it would got derailed itself and would avert any possible
collision with far little impact. ~

viii)  That the condition of Brake Power was weak for which the Station
Master/New Jalpaiguri attached an instruction in the back side of the Brake Power
Centificate. Immediate after accident the same was seized by Sri S.K. Chowdhury,
AME/Loco/HDQ/MLG which was never produced before enquiry. This weak Brake Power

«

also caused failure of emergency Brake applicat'i(:)n.

_. ix) That Sir, I submitted my revision petition to Chief operation Manager
as per existing rule. This rule was reirterated in Rly.Board’s letter No.E(g)EC 1-1 of 22.9.04
which was re-iterated by GM(P)/MLG’s circular No.80/E/107/RS Pt. XI(c) of 3.11.2004. But
instead of dealing my revision petition by COM, the same was dealt by the Chief
Mechanical Engineer which was against the rule and therefore the decision of CME stand
invalidated. _ _ . o
_ x). . That in the departmental Enquiry held under D.A. Rules, 1968, no
resonable opportunity and Natural justice to refute the charges was given. For Example,
Enquiry report was sent to me without tentative views of the Disciplinary Authority i.c.
without communicating me the probable decision which might led to removal of service.

This was envisaged in Rly.Board’s letter circulated by GM(P)/MLG vide No.DAC/591 of
11.9.2002. 1t was an latter violation of procedures. '

Condd.............3
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drawn to GM(P)/MLG's:circular No.E/74/0P/X V1O

_ 1 Xi) 5, Your attention is ) MLG’
" of 12.11.2004 wherein the minimum penalty specified in respect of passing signal at Danger
and the punishment could have been reduced specially keeping in view exemption given to
me by withdrawing charges of violation of GR 3.78(1)(a)(b) and 4, within the scope of this
set of instruction contained in GM(P)’s afore-said letter. .. . ﬁ i . :
' . ' S ST gk o kkad b 23 H

xii)  Finally, the validity of Brake-certificate, as I knew, it was for 2000

km from the station of origin. To my knowledge it crossed the distance of 2000 km. In this

case. The Brake-Power liable to get deteriorated causing un-successful of application of
Emergency Brake. - - o
. | R r;-t‘*r:mf: hat § seaadise oo . |
: f4'v. .. From my above submission, your' benevolent honour would find that
no justice-could be received from Disciplinary, appellate'andfrevisonary Authority. There
had been flouting of D.A, Rule, 1968 provisions. That Sir, since the secondary responsibility
of the accident was the department of Signal & Tele-communication which committed
mistake to adhere to a fundamental Rules under Rly. Act,1989, vis-a-vis by installing point
No.71(X) in trailing position instead of facing position, which was not taken into
consideration. Had the matter was duly taken into account, the penalty inflicted upon me
could have been reduced.

In the context of what were mentioned in the para (i) to (xii), your

honour will relieve me from the punishment and will pass an order to re-instate me into my
former service. '

' It is also requested to your honour to allow me for an personal hearing
in which a trade-union official will assist me.

For this act of kindness, 1 shall ever pray.

Thanking you,
Yours faithfully,
Dated:-New-Guwéhati, S ten O(fwk NI o
2" March, 2005. (Sri S.N. Bora)
Ex-DAD/New Guwahati

Under Sr. Loco Foreman
New Guwahati.
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Shr‘ Surendra Nath Bgrah, Ex‘DAQ/NGC
S Thra:ugh an (Lsco)/NGC

Sub 3~ U’spnqal af . appeal.

Ref$~ Yaur apreal sukmitted an 2nd ﬂar@h 2895

‘farwarded under 55% (Loce )/NGU’S i /4,
Dated 394483 ,2085, |
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- Bpapd hag- clar*f“ 2d that anco a revigfmn has kern done by any
~ of 4he autherfifeg under the eferesa’d rules, ne further

re vl sfmn 11eg te any =f the ewther auther!tle qucuevor, the
aggiteyad empleyen; hag the right_undez Rule NO 3] of Rly.-
Servants (O&A)Rujsgplgﬁﬂ te suem't a patitien te the Preg! dent
ef India whfeh ulll be dealt with fn the RLy Beard in socsrdance
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channel , ’f ew degireg by yeouo
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Sri SN.Borah .............. Applicant.

-Vrs-
The Union of India and others .. Respondents %

WRITTEN STATEMENT ON BEHALF OF THE
RESPONDENTS.

The answering Respondents most respectfully shweth,

1. That they have gone through the copy of the application filed by the above named
Applicant and understood the contents thereof. Save and except the statements which
have -been specifically admitted herein below or those which are borne on records all
other averments/allegations made in the application are hereby emphatically denied and
the Applicant is put to the strictest proof thereof.

2. That for the sake of brevity meticulous denial of each and every
allegation/statement made in the application has been avoided. However the answering
Respondents confined their replies to those points/allegations/averments of the Applicant

which are found relevant for enabling a proper decision on the matter.

3. That the application suffers for want of valid cause of action to redress the
Applicant of his troubles and punishment received for his own careless and callous and
irresponsible duty as will be clearly evident from the statements made in the relevant
. paragraphs below. The Applicant knows fully well how grave the offence he had
committed for not fulfilling the duties entrusted to him while running a train under his

care and likely to be controlled on all circumstances and odds as per Rules.

4. That the Respondents beg to state that for want of the valid cause of action for the
Applicant the application merits dismissal as the application suffers from wrong
representation and lack of understanding of the basic principles followed in the matter as

will be clear and candid from the statements made hereunder:

4.1. That the Respondents respectfully submit here that a procedure for dealing with
safety related to Disciplinary cases issued by the Ministry of Railways, Railway Board
Contd....p/2...under...
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under Letter No.E(D & A) 2003/RG.6-5 dated 19.2.2003 is followed in dealing and
deciding a Department proceeding case, and the same has also been followed in the

instant case and there was no violation of any Rule and system.

42. That in regard to punishment to be imposed in similar instant case the Circular p\ tg é
issued by the Ministry of Railways under Railway Board’s No.99/Safety (A & R)/6/1 2 é
dated 23.4.99 is strictly adhered to and also has been taken into consideration in the case \g !-
which will postulate that the conduct and callousness and carelessness action and wrong é o
done by the Applicant while performing his duty warrants severe punishment and the ; 3
Respondents have issued the necessary quantum of punishment required to be imposed § i;::
upom(m@?m (]

43. That the Applicant begs to submit that the Commissioner for Railways Safety in
his report have observed and made findings after carefully considering the factual,
material and circumstantial evidences at his disposal that the Head-on-Colhslon between
5658 DN Kanchanjangha Express and UP Lumding Foodgram, on line No.1 at Kamakha
401/8 at Kamakha Railway Station of Guwahati-Agthori Broad Gauge single line non
qualified Section of Lumding Division of the North East Frontier Railway which
occurred at 22.35 hrs. on 28.1.02 was due to driver of UP Lumding Foodgrain for
disregarding the “RED” aspect of the UP Home Signaling and the Train passing signal at

danger point was because of the “failure of the Railway Staff” and for which the
Applicant Sti B.Appa Rao In/Charge of the said Goods Train and this Applicant were
held primarily responsible for their violation of General Rules of running duties and,
~ hence the punishment imposed upon the Driver and the Applicant was absolutely in
accordance with the Rules which were made and imposed to the Applicant after
observing all formalities and giving him all reasonable opportunities for his defence as

per the Disciplinary Rules, 1968.

4.4. That it is submitted that in the ‘Brief” dated 22.2.03 submitted by the Applicant to
the Senior Divisional Mechanical Engineer, N.F Railway, Maligaon as submitted by him
as Annexure-l in his application that confirms “since the only allegation of my
disregarding the alleged red aspect of the signal is made suspect by the uncountered facts

raised in my defence” it is evidentially proved that the Applicant was very much aware of

Contd....p/3... his...



s accident which could have been averted, had he applied his care, caution, diligence and

-3 -

his offence committed in disregarding the said signal and caused the Head-on-collision

[

o o Q@ mﬁ:.
JHvisional Persounel Office-
8. P. Railwny, lundins

full responsibility in running the train which a Driver ought to do, and thus he is fully
responsible for the charges leveled against him and the quantum of punishment imposed :

upon him was fully in order and according to the Rules.

4.5. In the reply by the Chief Mechanical Engineer, N.F.Railway, Maligaon to the :é\
Applicant vide his letter No.CME/SS/2/3 dated 4.11.04 in reply to his appeal addressed to
the Chief Mechanical Engineer as annexed under Annexure-L by the Applicant is é
sufficient to construe the magnitude and gravity of the oﬁ’ence committed by the Q(%
Applicant while performing his duty as a Goods Driver and because of his violation of

—_— ]

the workmg Rules in running the train and carelessness and irresponsibility the Head-on-

collision of the train caused which somehow saved a huge disaster and causalmes

N Zowde !

4.6. That the Applicant after reviewing the matter by the Chief Mechanical Engineer
have made a wrong approach to the General Manager again for reviewing the order to be
made by the General Manager, N.F Railway. As per DAR, 1968, the next higher
Authority of reviewing the matter in this case should have been the President of India as
per DA Rules 1968 but instead of availing that DAR Provision the Applicant deliberately
approached the General Manager and violated the Rules of the DAR, 1968 and thus
committed violation of the Statutory Rule. However, the Respondents beg it to be an -
ignorance of the DA Rules on the part of the Applicant, had considered sympathetically
to communicate the proper forum would be in this case for considering the merit of his
representation was the President of India. This is very much evident from the Annexure-
N submitted by the Applicant himself, which, to the best of the knowledge of the
Respondents, it is reiterated, the Applicant had not availed the opportunity of such Rule
though communicated to him as he himself annexed the letter issued by the Respondents
to him suggesting for filing of mercy petition to the President of India, for considering the
punishment inflicted upon him, instead he has straightway come to this Hon’ble Tribunal
for his redress. Thus the Application consists the irregularities as per DA Rules, 1968 and
thus violated the provision of the Administrative Tribunal Act, 1985, and, therefore, is not
tenable in the eye of law and the O.A. is liable to be dismissed with cost to the
Respondents.

Contd.....P/4... The Para....
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5. THE PARAWISE COMMENTS IN REGARD TO FACT:

5.1.  That as regards paragraph 4.1 made by the Applicant in his application, the -

Respondents offers no comments.

5.2. That as regards paragraph-4.2 made by the Applicant it is submitted that the
Applicant joined in the Railway Service on 19.12.81 and was promoted to Diesel
Assistant Driver on 26.4.96.

3.3.  That as regards paragraph 4.3 the Respondents humbly submit that the Kamakhya
(KMQ) Railway Station is provided with Central Panel Interlocking Signaling system. As
such the statements of Driver and Diesel Assistant Driver can not be the final say. As per
principle of interlocking signaling system at Kamakhya, whenever a train coming from
Guwahati is entering at Line No.1 at Kamakhya station then and there is no possibility to
take “OFF” the UP Home Signal into “YELLOW” aspect for the train coming from
Azara for the same line. Hence the contention of the Applicant and/or his associated
Diesel Assistant Driver as stated in their applications is not tenable in. the prevailing

signaling system for the trains.

5.4. That as regards the statement made under paragraph 4.4 by the Applicant the
Answering Respondents submit that as per Hours of Employment Regulation Rules, 10
hours duty at a stretch is specified for a running staff, but if in case a running staff is
unwilling to perform his duty more than 10 hours at a stretch, he could Claim For Rest
(CFR) serving a Notice (Memo) well in advance to the concemning authorities for
arrangement for his relief. On the date in question, no such demand was placed from the
Applicant’s side and, hence, when the allegations for performing excess duty as brought
by the Applicant has no basis at all and, hence, it is denied. It is further reiterated that on
28.1.02, as per operational planning as Scheduled, three Trains ie. 5622 UP, UP
Lumding Foodgrain and 5658 DN Kanchanjanga Express had to be receipt and dispatch
around 22 hours to 22.30 hours at Kamakhya Railway Station. So UP Lumding
Foodgrain Train detained for 15 minutes at Azara and the line cleared for the said train
was given by ASM, Kamakhya (PRJ) at 22.05 hours.

5.5. That as regards the statement at paragraph-4.5 it is submitted that Kamakhya
Station is provided with Penal Interlocking Signaling System. Practically whenever a

Train is received on line No.1 from Guwahati-end then obviously “YELLOW™ aspect on

Contd...P/5...Home...
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Home Signal at Kamakhya for any traln coming from Azara is not at all possible as pe

i

the working principle of Interlocking System which was prevailing at Kamakhya Statlom
In this connection it is further submitted that the Driver of the Train in which th
Applicant was a Diesel Assistant himself stated that the brake power was good and he
tested it reroute. The Guard of the said Train also confirm the same and quitting from
Brake power certificate he mentioned that the Air Pressure in the Loco was 5 kg/cm
squire while in the Brake found it was 4.8 kg/cm squire, out of 41,39 Cylinders were in
operative condition.

The Brake Power of UP Lumding/Foodgrain Train was tested jointly by SSE,
CNG/NCG, TI/GHY and SSE(signal) /GHY after the accident on 29.12.02 at Azara
Station and found it to be 92%. It is, therefore, confirmed that the train had prescribed
Brake Power on its entire run from New Bangaigaon to Kamakhya Station. This is in
conformity with the CRS Enquiry Report also.

5.6.  That as regard the statement made in para-4.6 by the Applicant it is submitted that
the Kamakha station is provided with Panel interlocking Signaling System Practically
whenever a train is received on Line No.l from Guwahati end then obviously
“YELLOW” aspect of Home Signal at Kamakhya for receiving any train coming from
Azara is not at all possible as per the working principle of interlocking system, which was
prevailing at Kamakha station. Hence, the contention of the Applicant is not admitted.

5.7.  That as regard the statement made under para-4.7 by the Applicant, the answering
Respondents beg to submit that the joint observation has made by the SSE(Signal)/GHY,
SSE(P/Way) GHY, SSE (Mech) and TI, Guwahati after the accident confirmed with by
the No.67 A was in normal condition i.e. set in favour of Azara side and had no hitting
- mark or any other defect. It was also found that the derailing switch No.71 X which is in
the facing direction from Guwahati side and in trailing direction from Azara side was
found to be in damaged condition. Both the driving and locking rods were bend. There
were a gap of about 2”. The switch of 71X was bend apparently due to trailing through
this index with the trap point No.71X was in open condition.

The above observation made it clear that the goods train trailed through the open
derailing switch and forcibly tried to close but during the passage of which caused
extensive damage to the switch. There was no sign or mark of derailment before the

derailing switch No.71X. But in fact that point was damaged as a result of the derailment.
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CRS while drawing his conclusion as to the cause of Head-on-collision accident,

(N

2

Isional Personnel Office

L U Railwmy.

fixed responsibility with the Applicant and Driver at their fault as the accident was purely
and absolutely due to Human failure. The Applicant was served the complete copy of
the CRS Enquiry Report.

T ot
W&la Biv

5.8.  As regards Paras- 4.8 & 4.9 of the Applicant’s statement the Respondents beg to
state that those are matter of records and, hence admitted.

Nzrede Hon

5.9. That as regards statements made under paragraph 4.10 by the Applicant it is
submitted that the Applicant had submitted his written defence on 1.7.02; but the defence

was not satisfactory and so the appropriate action in the matter was taken.

5.10. That as regard the statement made in para 4.11 it is submitted that Shri Parimal
Chandra Dey, Loco Inspector/New Guwahati being the counselor of the Applicant was
held responsible and accordingly, the was WARNED for the first time to be more careful
in future regarding proper Counseling to avoid recurrence of such lapses, albeit it was the

choice of the Applicant to engage him as his Defence Counsel.

5.11. That as regards the statement made in para-4.12 the Respondents beg to state that
the Enquiry Officer, Assistant Divisional Mechanical Engineer /New Guwahati
established the charges of violation of Rule 3.1(ii) of Service Conduct Rule. It was
proved in the Enquiry that the Applicant was not alert to the required degree while
working in UP Lumding Foodgrain Train as Diesel Assistant Driver and as a result of
which the Train had entered at Kamakhya Station despite “RED” aspect of UP Home
Signal which caused the averted accident. Thus the Applicant can not escape his liability
and responsibility.

5.12. That as regards the statement made under Para-4.13 by the Applicant the
answering Respondents submit that in response to the Divisional Mechanical Engineer
(Power)/ Lumding’s letter dated 20.12.02 the Applicant submitted his written
representation on 23.1.03. The CRS Enquiry Report, it is reiterated here, says that the
Panel Interlocking System was in order at Kamakhya Station and, hence, the contention
of the Applicant is not tenable.

Contd....P/7...That....
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5.13.  That with regard to para4-14 it is submitted that the Penalty was imposed against
the Applicant by DME(P), Lumding, in accordance with the gravity of the offence of the
case. The charges of his failure to exchange correct signaling aspect with the driver as

well as his lack of alertness during duty on the material date and time were established in
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the departmental enquiry; which was conducted fairly by the nominated Enquiry Officer, Qé

Additional Divisional Mechanical Engineer, New Guwahati.

5.14. Thgt in regard to the statements made by the Applicant under Para-4.15 and 4.16
it is submitted that the Competent Authority, i.e. Additional Divisional Railway Mahager,
Lumding, being the Appellate Authority went through the Appeal of the Applicant dated
20.2_.93_ and confirmed the penalty of removal from Service. Which was imposed by the
i)iﬂs-ciplinary Authority after observing all Rules and formalities required as per DAR
1968.

5.15. That as regards Paras-4.17 and 4.18 of the statements made by the Applicant it is
submitted that his appeal dated 3.6.03 addressed to the Chief Mechanical Engineer,

- N.F.Railway Maligaon was gone through by the Appellate Authority who upheld the

penalty of removal from service which was imposed by the Disciplinary Authority.

- In this connection it is further submitted that the penalty was imposed against the
Applicant by the Disciplinary Authority, i.e. the Divisional Mechanical Engineer (P)
Lumding agreeing to the gravity of the case as the charges brought against the Applicant
for facing signal at DANGER bursting the Point No.71(X) at Kamakhya Station on
28.1.02. The charges were established with justified reasons in the departmental enquiry
conducted as per the prevailing Systems, Procedures and Rules.

It is further submitted that cases of passing signal at DANGER are grave in nature
and it can not be viewed leniently at all from the safety point of view. That the very fact
that a signal is at DANGER implies that the Section ahead is occupied by any train or
train’s Engine/Load and if the train’s Crew/Driver disregards this safeguard it may
definitely lead to collision. So it is to be viewed as Breach of Safety and accordingly, the
appropriate punitive action should be taken against any defaulting staff/train’s Crew
irrespective of the cases whether a collision is taken place or not. Railway Administration
can not allow the disaster to happen.

Further, action has been taken on the basic grounds gone through the reports of

- Contd....P/8... the...
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the Departmental Enquiry Officer as well as CRS, N.F.Railway, Kalikata in accordance
with the Railway Board’s norms as prescribed. The relevant instruction of the Ministry of
Railways, Railway Board in this connection would be produced before the Hon’ble

Tribunal at the time of Hearing.

5.16. That as regard the statement made in Para-4.19, it is submitted that the allegation
as brought against this Para is denied as the failure to ensure proper signaling aspect
before passing the same at Kamakhya Railway Station on the part of the Applicant can
not be ignored in any way on safety point of view for which the Driver and his Diesel
Assistant are absolutely responsible.

5.17. That as regards the statement made in para-4.22, it is submitted that the Applicant
and the Diesel Assistant Driver were served Charges Sheets individually. The
Appointment letters of Enquiry Officer were also issued separately. Accordingly, the
Enquiry Officer submitted his Enquiry Report each for the Charged officials and there
remains to be no lapse or latches as per Railway D.A. Rules of 1968.

5.18. That as regards Para-4.21 it is submitted that very fact is that no running staff is
allowed booking for working over any section without proper Road Learning. Moreover,
if he had no Road learning on the particular section he could have objected for his
booking in that particular section on that material date and time for working in the said
train. Hence, the allegation as brought against this para has no basis at all and it is denied.

5.19. That as regards statement made in paragraph-4.22 it is submitted that charges of
failure to correct signaling aspect with Driver as well as lack of alertness with his Diesel
Assistant on duty as brought against the Applicant was established in the Departmental
enquiry and accordingly the punishment imposed upon him by the competent authority as
per Rules and Norms prescribed by the Railway Board.

5.20. That as regards the statements made under para-5.1 and 5.2 the Respondents beg

to submit that the allegations of the Applicant have no basis and therefore in the eye of

law are not tenable and, hence, denied altogether.

That the Kamakhya Station is provided with Panel interlocking signaling System. |

On 31.01.2002, the interlocking of Kamakhya RRI (BG) was jointly tested by CRS(S &
T)/Kalkata, STM (safety)/Maligaon and Sr. DSTE/LMG and found that the interlocking
Contd... .P/9... was...
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was in proper working order. A test was carried out by stimulating the condition
prevailed at the time of accident on 28.01.2002. i.e. line No.1 being occupied by a train
and attempting to receive a train from Azara side to Line No.1; but UP Home Signal of
Kamakhya at Azara side remained in danger condition with distant signal showing
signal YELLOW aspect.

Further, yellow aspect of the signal signifies that the concerned Train should'QQS
approach the station/platform concerned with caution at speed of not above 15 KMPH. %‘f
The speedometer of the Engine shows that the UP LMG Food Grain train manned go

by Driver Shri B.Appa Rao and the Appwmeed of 40 KMPH. 2
Hence, the plea of the Applicant that the sngQ yellow W»s{and good.
Y war ST
Moreover, it is clear that the claim made by both of the Driver and the Applicant
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of the goods. Train as both of Distant and Home Signals were Yellow is false with a

motive to mislead the enquiry.

5.21. That as regards the statement made under paragraph-5.3 this is submitted that the
action was taken on the basis of the CRS enquiry as well as Departmental Enquiry
Report. So there was no lapse on the part of the Respondents according to DA Rules.

5.22. That as regards the statement made under para-5.4 and 5.5 it is submitted that as
per the CRS Enquiry Report the Panel Interlocking Signaling System was in order at
Kamakhya Station during the material time of causing averted accident on Head-on-
Collision. While drawing the findings of the Enquiry, CRS fixed primary responsibility
with the driver and the Applicant and accordingly, similar punitive action was taken
against both the Charged Official for their fault of gross neglect of duty, carelessness,
irresponsibility and misconduct. Hence, the allegation as brought against these paras by
the Applicant have no basis at all.

5.23. That in regard to the statement made under para-5.6 the Respondents state that the
important Role of the Assistant of the Train’s Driver can not be ignored any how as he
has to carry out with the Driver in all respects, particularly in exchanging proper and all
right signaling aspect all the time so as to operate the working of the train smoothly and
safely: But the Applicant failed to do so and he was found equally held responsible with
the Driver for his failure to exchange correct signals with the Driver of UP Lumding
Food Grain Train on 28.1.02 which reveals his lack of alertness as well as sincere
devotion to duty and hence he was punished with the quantum of punishment required as

per Rules for such gross misconduct and neglect of duty.
Contd.....P/10..That...
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5.24. That as regards statements made under 5.7 and 5.8 the Respondents submit that
during the DAR Enquiry conducted by the Enquiry Officer the witness, namely, S/Shree
Sankar Sen, P.Das, Station Master (RRI, Kamakhya), R.K.Goswami ( Assistant Station
Master; Kamakhya) and A.Ghatak, Section Engineer, Kamakhya asked, made emphaSIS
about the UP Home Signal “RED” while UP Lumding Food Grain Train was entering at
‘Kamakhya.

Practically whenever a train is received on Line No.l. from GHY end then
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obviously “YELLOW” aspect of Home Signal of Kamakhya for receiving any train
coming from Azara is not at all possible as per the working principle of interlocking
system which was prevailing at Kamakhya Station. It may be pointed out that Line No.1
at Kamakhya was occupied by 5658 Dn Kanchanjungha Express.

On 31.01.2002, the interlocking of Kamakhya RRI ( BG) was jointly tested by
CRS (S & T)/Kalkata, STM (safety)/Maligaon and found that the interlocking was in
proper working order. A test was carried out by stimulating the condition prevailed at the
time of accident on 28.01.02 i.e. line No.1 being occupied by a train and attempting to
receive a train from Azara side to line No.1. But the UP Home Signal of Kamakhya
(Azara Side) remained in danger condition with distant signal showing single yellow
aspect. |

Hence, the allegations as brought against these Paras herein have no basis at all

and, hence, they are denied.

5.25. That as regards the statement made under para-5.9 by the Applicant the
Respondent have already submitted their submission in the foregoing paras and need not

feel it to be expedient to reiterate the same.

5.26. That as regards paragraph-5.10 this is submitted that the Applicant was given all
reasonable opportunities at every stage of the Departmental Proceeding while the DAR
process was on going. The Applicant was served with the copy, of the Enquiry Officer’s
Report and to submit his representation with the help of his Defence Counsel for proving
his innocence and there remained no lapses or latches on the part of the Respondents,
according to the DAR,1968 and the Rules framed by the Railway Board for dealing with
the accident cases as per prevailing system and DA Rules 1968. The Applicant was also
served with the complete copy of the CRS Enquiry Report. Hence, the contention made
in this para is not tenable at all.

Contd....P/11...That..
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5.27. That with regard to the paragraph-S 11 the Answering Respondents beg to submit

e )

8. 7. Raldw

been so, the Applicant should have objected and submit written representation before hi

and in the said Train.

Dlv!slonai

booking for performing such duty as he was put to do during the material date and tlme Q%‘
X
N
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5.28. That as regards the statement made under paragraphs 5.12,5.13, 5.14 and 5.15 the
Respondents beg to reiterate that the action against the Applicant was ‘taken on the basis
of the finding of the Departmental Enquiry Officer as well as CRS, N.F.Circle, Kalkata
and all necessary formalities were observed in the case as required urrder DAR 1968 and
according to the prevailing Rules and System of the Railway in such Head-on-collision
accident cases and all reasonable opportunities were given to the Applicant and thus the
penalty of REMOVAL K SERVICE was imposed upon the Applicant was in
order and as per Rules and Norms prescribed by the Railway Board.

6.  That the Respondents beg to state that the averment made by the Applicant is
denied. That the present application has no merit at all and it deserves to be dismissed

with cost to the Respondents.

7. That the Respondents beg to state that for the submission made in the foregoing
paragraphs by the Respondents their remains no way and scope for the Charged Official,
herein the Applicant in the instant O.A, to escape his liabilities and disown the
responsibilities at all for the facts and circumstances detailed above, and, hence, the

application is liable to be rejected abinitio and in limine with cost to the Respondents.

8. That the averments, allegations and statements made by the Applicant are baseless
and somewhere concocted, frivolous and, therefore, are not tenable in the 'eye of law and
hence, the punishment imposed upon the Applicant while he was in service was at par
with rules and aﬁer'observing all formalities necessitated as per DAR and other Rules
and System and also after giving him all reasonable opportunities for his defence as

required under the law of the land.

9. That the Respondents beg to crave leave of this Hon’ble Tribunal for submission

of Additional Written Statement, Re-joinder, if necessary.
Contd....P/12... Verification....
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-VERIFICATION-

I, Sri. N2, @6&& ﬁf.r.‘.‘?.*-.l?f;gged about.:S&yeﬁrs in the official capacity.!/..do
hereby solemnly affirm and verify that the statements are all derived from the records
and to the best of my knowledge and information and believe to be true and the
paragraph ...... to ..... are my respectful submission. ,

And I sign this Verification on this .......th day of April, 2006.
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IN THE MATTER OF:
Original Application No. 313/2005
Sri Surendra Nath Borah
.. Applicant
-Versus-
Union of India & Ors.
...Respondents
-AND-
IN THE MATTER OF:

An Affidavit-in-Reply filed on behalf of the
Applicant in the aforesaid Original
Application.

AFFIDAVIT — IN — REPLY /RE TOINDPER

I, Sri Surendra Nath Borah, so;l of Late Joy Ram Borah, aged about 45 years,
resident of New Guwahati, Bamunimaidam, Railway Quarter No. 618/G within the
district of Kamrup, Assam do hereby solemnly affirm and state as follows.

1. That, a copy of the written Statement so filed on behalf of the Respondents
has been duly served upon the Applicant.through his Counsel. The Applicant
has gone through the same and understood the contents thereof. Save and
except the statements, which have been specifically admitted herein below, all
other averments/Statements made in the Written Statement shall be deemed to

have been denied by the Applicant/Deponent.

2. That, with regard to the statements made in paragraphs 1 and 2 of the Written

Statement, the Deponent/Applicant has no comments to offer.

That, the Deponent/Applicant categorically denies the statements made in
paragraph 3 of the Written Statement and reiterates that the Constitution of

India enshrines within itself the right of a citizen to redress his grievances

before the appropriate forum and as such, the Applicant has approached this

Hon’ble Tribunal for the same.

Adiroeab,




That, with regard to the statements made in paragraphs 4.1 and 4.2 of the
Written Statement, the Deponent has no comments to offer since, the copies of
the circulars dated 19.02.2003 and 23.04.1999 have not been annexed with the
Written Statement to enable the Applicant to defend his case appropriately.
And accordingly. As such, the Respondents are put to strictest proof thereof.
However, the Applicant further states that any circular issued by the Railway
Authorities cannot preclude the Disciplinary Authority/Appellate Authority to
apply its mind to the peculiar facts and circumstances of any given case. In
view of the facts and circumstances of the instant case, the punishment

imposed on the Deponent/Applicant is grossly dis-proportioriate.

That, while categorically denying the statements made in paragraphs 4.3, 4.4
and 4.5 of the Written Statement, the Deponent/Applicant humbly reiterates
the statements made in paragraph 4.15 of the Original Application and further
states that the fact that the Up-Home Signal at Kamakhya Station was not
functioning properly is also amply evident from the fact that prior to the
accident of the Applicant’s Up Lumding Food Grains Train with the 5658
Down Kanchanjunga Express, on 22.12,.2001, another accident had also taken
place on the same line and at the same Platform at ‘Kamakhya’ Station
between Up Lumding Food Grains Train and Down Rajdhani Express. It is
categorically stated herein that to the best knowledge of the Applicant, the
said accident had also taken place due to the same problem of Up Home
Signal, which continued to show ‘Yellow’ aspect despite the fact that another
train was occupying the line No.1 at the Platform at Kamakhya station. Be it
further stated herein that the Driver of the said Up Lumding Food Grains, viz.
Sri S. C. Dey and the Diesel Assistant Driver, viz. Sri R. Barman were also

proceeded against by the department and after a departmental enquiry, a

minor punishment of withholding the increment was imposed upon them. As

such, in comparison and considering the fact that the inquiry proceedings
against the Applicant were pari-meteria, the quantum of punishment so

imposed on the Applicant is no way justified.

That, while denying the statements made in paragraphs 4.6 of the Written
Statement, the Deponent/Applicant humbly states that the Disciplinary And
Appeal Rules, 1968 as applicable in the instant case, envisages
punishment/penalty being imposed by the Disciplinary Authority.
Subsequently, the punishment/penalty is subject to the jurisdiction of the
Appellate Authority and if the Appellate Authority decides against an
incumbent, the next authority is the Revisional Authority. Once the Revision
Petition is rejected, the channel for redressal of grievance before the Railway

Authorities is exhausted and the incumbent has no other remedy except for
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11.

12.

approaching this Hon’ble Tribunal. It is evident from the statements made in

the said paragraph, i.e. 4.6 of the Written Statement that any petition made to

the President of India is only a Mercy Petition and cannot in any way take
away the right of the Applicant to approach this Hon’ble Tribunal. As such,
the statements made contrary thereto shall be deemed to have been denied by

the Deponent/Applicant.

That, with regard to the statements made in paragraphs 5.1 and 5.2 of the

Written Statement, the Deponent/Applicant has no comments to offer.

That, with regard to the statements made in paragraph 5.3 of the Written
Statement, the Deponent/Applicant once again reiterates the statements made
in paragraph 4.3 of the Original Application and para.graph-S of the instant
affidavit.

That, with regard to the statements made in paragraphs 5.4 and 5.5 of the
Written Statement, the Deponent/Applicant humbly states that the Answering
Respondents have failed to understand the contention of the Deponent that the
so called inter-locking signal system at Kamakhya Static;n was faulty and as
such, the statements made to the said regard are denied. The statements with
regard to the brake power of the train as made in the Written Statement do not
disclose and/or deny the contention of the applicant’ with regard to the failure
of the A-1 valve of the train.-As such, the same shall be deemed to have been

accepted by the Answering Respondents.

That, with regard to the statements made in paragraphs 5.6 and 5.7 of the
Written Statement, the Deponent/Applicant once again reiterates the

statements made in paragraphs 4.6 and 4.7 of the Original Application. At

paragraph 7.5 (ii), the CRS report itself contemplates that “if the derailing

switch No.71X had been correctly oriented, i.e. in the facing direction from
Goalpara side and trailing direction from Guwabhati side, possibly the collision
could have been avoided........... ” As such, the action of the Enquiry Officer
and the authority in assigning the blame solely on the Deponent/Applicant and
the driver of the train, cannot hold ground and as such', is hable to be rejected
by this Hon’ble Tribunal.

That, with regard to the statements made in paragraphs 5.8 and 5.9 of the

Written Statement, the Deponent/Applicant has no comments to offer.

That, with regard to the statements made in paragraph 5.10 of the Written

Statement, the same do not corroborate and/or deal with the statements made
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15.

16.

17.

18.

- by the Deponent/Applicant in paragraph 4.11 of the Original Application and

as such the Deponent/Applicant refrains from commenting on the same.

That, with regard to the statements made in paragraphs 5.11 and 5.12 of the
Written Statement, the same are mere repetition of the Enquiry report dated
27.11.2002 and hence, the Deponent/Applicant refrains from commenting on
the same since the same have been suitably dealt with in the Original

Application.

That the Deponent/Applicant denies the statements made in paragraphs 5.13
and 5.14 of the Written Statement to the extend they are contrary to the

records of the case.

That, the statements made in paragraphs 5.15 and 5.16 of the Written
Statement are denied by the Deponent/Applicant in so far as they are contrary
to the records of the case. The Deponent/Applicant further reiterates the
statements made in ‘paragraphs 4.17 and 4.18 of the Original Application. |

That the Deponent/Applipant categorically denies the statements made in
paragraph 5.17 of the Written Statement and further states that it is a fact thét
separate charge sheets were issued to the Applicant as well as the driver of the
train ie. Sri B. Appa Rao and the .Enquiry reports submitted were also
separate for the charged officers. However, the fact remains that the enquiry
proceedings so conducted was a joint/common proceeding which would be
evident from the records of the enquiry proceedings wherein the signature of
both the charged officers has been recorded on every sitting of enquiry on the
same piece of paper. As such, the statements made contrary thereto are
categorically denied and the records of the case would reveal that the enquiry
officer proceeded to hold a common proceeding in the matter resulting in
gross lapses and/or laches as per the Railway Disciplinary and Appeal Rules,
1968.

That, with regard to the statements made in paragraphs 5.18 and 5.19 of the
Written Statement are denied by the Deponent/Applicant.

That, the statements made in paragraphs 5.20 of the Written Statement are

categorically denied by the Deponent/Applicant. The Deponent/Applicant

humbly contends that the test so carried out on 31.01.2002 was done after a
gap of 3 days during which period the signaling aspect could have been
corrected and/or set right by the authorities concerned in order to escape the
liability and make the Deponent/Applicant as well as the driver of the train,

the scapegoat in the matter. This is further certified by the fact that as stated
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herein above, another accident had taken place on the same line due to the
same confusing ‘Yellow’ aspect of the Up Home Signal at ‘Kamakhya’
station. Hence, another accident on the same line due to the same faulty Up
Home Signal, could have harmed/prejudiced the officials who were
responsible .for.such Signal control and hence in order to escape liability, the

same has been conveniently attributed to the Applicant and the Driver of the

Train. As such, the statements contrary ‘thereto are denied by the

Applicant/Deponent.

That, the statements made in paragraphs 5.21, 5.22 and 5.23 of the Written
Statement are denied and the grounds set forth in paragraphs 5.4, 5.5 and 5.6
of the Original Application are reiterated.

That, while denying the statements made in paragraph 5.24 of the Written
Statement, the Deponent/Applicant states that the Authorities failed to take
into consideration the fact that the moment the Engine of a Train crosses the
Home Signal, the Signal automatica]ly goes to ‘Red’ aspect. Hence, it is only
the Driver. and the Diesel Assistant Driver of a Train who could correctly state
the position of the Signal before the train passes through it. Hence, the
statements made by the witnesses cannot be relied upon since, by the time the
witnesses saw the Signal, the Engine of the Up Lumding Food Grains Train
having already crossed the Home Signal, the Signal had automatically turned
to ‘Red’. Further, as stated herein above, the test so carried out on 31.01.2002
was carried out after g gap of 3 days after the a'ccident, which leaves room for
manipulation and/or correction of the Signal. It is further pertinent t0 mention
herein that the records of the case would reveal that the Signal of ‘Kamakhya;
station was sealed only at about 8.00 am in the morning following the

accident. As such, the same ought to have been given due weightage by the
Railway Authorities.
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24,

67

as such, not having done the same has led to gross injustice being meted cut to

the Applicant/Deponent.

That, the statements made in paragraph 5.28 of the Written Statement are
denied by the Applicant/Deponent to the extent to which they are contrary to

the records of the case.

That, the statements made in paragraphs 6, 7 and 8 of the Written Statement
are categorically denied by the Applicant/Deponent. The Applicant humbly
states that the grounds put forth in the Original Application are good and
tenable grounds for this Hon’ble Tribunal to intervene in the matter and

accordingly, grant appropriate relief to the Applicant as has been stated in the

Original Application.

That the statements made in this paragraph and in paragraphs 1 to 24 are true
to my knowledge and the rest are my humble submission before this Hon’ble

Tribunal.

And I sign this affidavit on this ’“'day of June, 2006 at Guwahati

Identified by me - DEPONENT

Advocate’s Clerk.
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